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New and Complete Law-Dictionary, 


O 
A GENERAL ABRIDG 


CONTA 


R, 


MENT of the LAW: 


INNING 


_ Not only the ExeLANATION of the TexMs, but alſo the Law itſelf, 


| both with Regard to 


Theory and Prafice. 


F. 


Whoever ſhall malicioufly ſtrike any perſon with 
5 a weapon in the church or church-yard, or 
wt” © draw any weapon there with intent to ſtrike, 
| ſhall have one of his ears cut off; and if he 
have no ears, ſhall be marked on the cheek with a hot 
iron with the letter F, that he may be known for a 
fighter, or maker of frays. 5 & 6 Ed, 6. cap. 4+ 
Fabzck-lands, Are lands given to the rebuilding, re- 
pair, or maintenance of cathedrals, or other churches, 
and mentioned in the aft of Oblivion, 12 Car. 2. cap. 8. 
In ancient time every one almoſt gave by his will, more 
or leſs, to the fabrick of the cathedral or pariſh-church 
where he lived. And theſe were called fabrick-lands be- 
cauſe given ad fabricam eccle/iz reparandam. In Dei no- 
mine Amen, &c. Die Veneris ante fe/ſtum nativitatis Santti 
Johannis Baptiſtz, anno Domini 1423. Ego Richardus 
Smith de Bromyard condo teſtamentum meum in hunc mo- 
dum, Imprimis lego animam meam Deo & beatz Mariz, 
& omnibus ſanttis, corpuſque meum ſepeliendum in Comete- 
rio beatz Edburge de Bradway. Utem lego fabricz eccle- 
fie cathedralis Hereford xiid. Item lego fabricz capelle 
 beate Marizs de Bromyard. xl 4. ltem lego fratribus de 
Woodhouſe xx 4. reſiduum vero binorum, &c. Theſe fa- 
brick-lands the Saxons called tmberlonds, Cowell, edt. 
1727. | 
Ta armozum, Feats of arms, juſts, tournaments. 
——— Rex Richardus in Angliam tran/rens flatuit facta ar- 
morum, gue vulgo torneamenta dicuntur, in Anglia exer- 
ceri. ——Hiſt. Joh. Brompton in Ric. 1, p. 1261. 
xaiboz, As no one perſon, whole trade 1s extenhve, 
can tranſact all his own affairs, fo it is neceſſary for him to 
depute another in his place, on whoſe ability and ho- 
nz|ty he can rely; and ſuch perſon ſo deputed is called 
a fafor, who is in nature of a ſervant, whole aCts ſhall 
bind his maſter or principal, fo far as he aCts purſuant to 
' the authority given him. Aolley 421. | 
" If the commiſhon be general, as to diſpoſe, do, and 
deal therein as if it were your awn, hereby the laCtor is ex- 
cuſed if a loſs happens; but if the commiſſhon be to /e/! 
Vol, Il. NY on THE 
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and diſpoſe, hereby the faCtor is not enabled to ſe!l upon 
tick, nor can he fell for any unreaſonable time, as ten or 
twenty years, though there be the words as if it were your 
own, but mult ſell according to the uſval time, for which 
credit is given for the commodities he diſpoſes of. AMoilry 
422. 1 Buſſt, 103. | $22: 
| If in account the defendant pleads before auditors, that 
the goods for which he is to account were bona peritura, 
and, notwithſtanding his care in keeping them, were 
worſe, and that they remained in his hands for want of 
buyers, and were in danger of growing worſe, and that 
therefore he ſold them upon credit to a man beyond ſea; 
this is no good plea, for a fattor cannot ſell, even bona 
peritura, upon credit, without a particular commiſſion fo 
to do. 2 Mod. 100. | 

In favour of trade and merchandize, an ation of ac- 
count lies at Common Law againſt a faftor as agaiuſt a 
bailiff, in which he ſhall have all reaſonable allowances. 
9 Co. QC. b. 172.4. 11 Co. 90.4. 2 Rel. Abr. 161. 

Alſo, if a man by obiigation acknowleges that he hag 
received money ad proficiendum & computandum, the ob- 
ligee may either ſue the bond, or have an aCtion of ac- 
count at his eletion. 1 Kol. Abr. 118, Dyer 20, Cra. 
El:z. 644. | | 

If goods are conſigned to a faQtor, and upon arrival he 
makes a falſe entry at the Cuſtom-houſe, or lands them 
without paying the cuſtoms, whereby they become for- 
ſeited, and are ſeized, whatever the principal hereby ſu{- 
fers, the faQtor muſt inevitably make good, although his 
commilſhon were general ; but if the factor makes his en- 
try according to the invoice, or his letter of advice, and 
it falls out the ſame are miſtaken, though the goods are 
loſt, yet is the faCtor exculed. Afelfry 423. Cro. Fac. 
265, Lan. 65. | 

If a factor beyond ſea be brought to account in equity, 
he ſhall be allowed the cuſtoms payable beyond ſea, be- 
cauſe he runs the venture; and if the goods had been lot 
by non-payment of ſuch cuſtoms, he mult have anſwered 
| the value of them. 1 Chan. cas. 25, Rs 

But if a home fator be brought to an account, he 
ſhall not be allowed the cuſtoms, unlefs he ſwear he hath 
paid them ; becauſe it were a matter of great ſcandal, 


| that any thing ſhould paſs the allowance of a covit of 
| A | juice, 


Chin. 20. ©; 


| ſell to the King of Barbary, or ſuch other perſon as would 
* buy them, but gives B, no charge to conceal their being 


_ C. for good and true jewels, and affirming to C. that they 


| which money C. pays B. who thereupon immediately 


| that this money was veſted in other goods, and remains 
unpaid, thoſe goods ſhall be taken as part of the mer- 


money for his principal, relying, as was ſurmiſed, on the 
_ cloth, and the faftor prayed that he might be allowed on 


| be a deva/iavit in the adminiſtrator to pay or diſcount the 


Þ-:.-S 
Juſtice, that is gotten by defrauJing the government. 1 


| Oe | 

The principal ſhall anſwer for his factor in all caſes 
where he is privy to the aCt or wrong; and fo in con- 
tracts, if a faftor buy goods on the account of the prin- 
cipal, eſpecially where he has been uſed fo to do, the 
contraCt of the faQtor will oblige the principal to a per- 
formance of the bargain. Molloy 423. | 

But if 4. being poſſeſſed of certain artificial and coun- 
terfeit jewels of the value of 168. and knowing them to ' 
'be ſuch, delivers them to B. his ſervant, commanding 
him to tranſport the ſaid jewels to Barbary, and them to 


4 


counterfeit; and thereupon B. goes into Barbary, and 
knowing theſe jewels to be counterfeit, ſhews them to 


are worth 810 1/.-deſires C, to ſell them to the ſaid King ; 
whereupon C. does ſell them to the faid King for 810 / 


returns to England, and pays the 810. to A. his malter ; 
and after the jewels being diſcovered to be cpunterſeit, 
C. is impriſoned” by, the ſaid King, till he repays the 
$10 /. out of his own effects ; of all which matter C. 
gives notice to A. and demands fatisfaction, &c. yet no 
action lies againſt 4, for jewels are in themſelves of an 
uncertain value, and B, was not by 4. particularly di- 
rected to C. and all that was done qguoad C. was the vo- 
Juntary act of the ſervant, for which the maſter is not 
bound to anſwer. Bridg. 125, 126. Cro. Fac. 469. 
2 Rol. Rep. 5, 26. Poph. 143. | 

It hath been ruled in-equity, that if one employs a 
fator, and intruſts him with the diſpoſal of merchandize, 
and the faCtor receives the money, and dies indebted, to 
debts of a higher nature, and it appears by evidence, 


chant's eſtate, and not the faftor's; but if the faCtor 
have the money, it ſhall be looked upon as the faCtor's 
eſtate, and muſt firſt anſwer the debts of ſuperior cre- 
ditors, &c. for as money has no ear-mark, equity can- 
not follow that in behalf of him who employed the faCtor. 
I Salk, 160. | : | 

If A. employs B. as his faftor to fell cloth, and B. ſells 
the cloth on credit, and before the money is paid B. dies 
indebted by ſpecialty more than his aſſets will pay ; this 
money ſhall be paid to A. and not to the adminiſtrator of 
B. as part of his afſets ; but thereout muſt be deducted 
what was due to B. for commiſſion ; for a faQtor is in 
nature only of a truſtee for his principal. 2 Vern. 638. 

The plaintiff being a faCtor in Blackweli-hall, advanced 


credit of cloths reſting in his hands to reimburſe himſelf ; 
the clothier died, his adminiſtrator ſued at law for the 


account of the monies he had advanced, but was diſ- 
miſled ; for if there are debts of a higher nature, it would 


plaintiff's debts. 2 Fern, 117. | 

Where a faCftor at the Canaries deſerves money for 
faQtorage, he cannot bring an aCtion for his faQtorage, un- 
leſs the principal refuſe to come to an account ; and if it 
appears that the fator has money in his hands, he may 
detain, and cannot bring an aCtion for his faCtorage ; but 
if he were directed to veſt all the produce of his adven- 
ture in wines, then he may bring an aCtion for his fac- 
torage and pains, becauſe he cannot detain, and hath no 
other remedy. Per Flt, Comb. 349. Hereford v. 
Powell, 

Where a faQtor or agent of the 4/rican company had 
delivered up his accounts to his ſucceſſor, according to the 
rules of the eſtabliſhment, which were afterwards burnt 
by a late agent of the company, the Lord Chancellor or- 
dered the plaintiff to ſwear that he left them with the 
ſucceſſor, which ſhould conclude the company. Mich. 31 
Car. 2. 2 Chan. Caf. 11, 14. Melliſh v. African Com 
pany and Edlin. 

A faftor took a bond in his own name, and died, and 


133 Car. 2. 2 Chan. Caf. 56, 58. Daſhwood v. Ekvall, 


) 
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ſon for an account ; the Lord Chancellor put the ſon to 
prove that his father, the teſtator, gave particular notice 
to the plaintiff that he ſold on truſt, and to whom, Trin, 


FaCtors are liable to the {tatutes concerifing bankruptcyg 
5 Geo. 2. cap. Jo. ſett. 39. | 

Factor not to buy cattle on his own account, 31 Geo. 2, 
cap. 40. /eft. 11. g | ak, 

It was held by Lre Ch. ]. that though a faftor has: 
power to. ſell, and thereby bind his principal, yet he car 
not bind or afteCt the property of the goods, by pledging 
them as a ſecurity for his own debt, though there is the 
formality of a bill of parcels and a receipt. Stran. 1178. 

Where goods are fold by a faCtor at his own riſque, the 

vendee 1s not. an{werable to the owner. Stran. 1182, 
See JNafier and ſervant. 


to a factor by the merchant. 'The gain of faQtorage is 
certain, however the ſucceſs proves to the merchant ; but 
the commilhons and allowances vary according to the 
cuſtoms and diſtance of the country, in the ſeveral places 
where faCtors are reſident: in the Weſt Indies, the com- 
 miſſon runs at about eight per cent, but in France and 

Spain, &c. not above two per cent. and in land but one 
and a half per cent. Lex erdr, I55. 

Factum, A man's own ad or deed. —— Przdifus vere 
Willielmus poftea per concordiam quietam clamavit libere 6 
pacifice ab omni ſervitto dictam advocantiam——ut patet per 
factum ſuum. Mon. Angl. tom. 2. p. 246. 0 

Faculty, (Pacultas) As 1t 1s reſtrained from the ori- 
ginal and aCtive ſignitication, to a particular underſtand= 
ing in law, is uſed for -a privilege, or ſpecial power 
granted unto a man by favour, indulgence, and difpen- 
ſation, to do that which by the Common Law he cannot 
do; as to eat fleſh upon days prohibited ; to marry with= 
out banns firſt atked; to hold two or more eccleſiaſtical 
livings ; the ſon to ſucceed the ſather in a benefice; and 
ſuch like. And for the granting of theſe, there is an 
eſpecial court under the archbiſhop of Canterbury, called 
The Court of the Faculties, and the chief officer thereof, 
The Maſter of the Faculties, Magi/ter ad Facultates, whoſe 
power to grant as aforeſaid was given by 25 H, 8. cap. 21. 
Cowell, edit. 1727. | 

The court of faculties is a court, although it holdeth 
no plea of controverſy. Tt belongeth to the archbiſhop, 
and his officer is called 1Zagi/ter ad Facultates;, and his 
power 1s to grant difpenſations ; as to marry; to eat fleſh 
on days prohibited (and ſo may every diocefan); the ſon 
to ſucceed his father in his benefice; one to have two or 
more benefices incompatible, &c. It is called faculties in 
the ſlatute of -28 ZZ. 8. which in one ſenſe fignifieth a diſ- 
penſation ; ſo that facultates (in this ſenſe) 9/7 e:ſati.nes &F 
indulta, ace ſynonyma. This authority was raited and given 
| to the archbiſhop of Canterbury by the ſtatute of 25 H. 8. 
21, 4 Infl. 337. Godzl. Repert. 1c6. ſe. 8. 


Canterbury, and his ſucceflors, ſhall have power and au- 
thority to ordain, make, and conſtitute a clerk, which 
ſhall write and regiſter every licence, diſpenſation, ſaculty, 
writing, or other inſtrument to be granted by the ſaid 
archbiſhop, and ſhall tind parchment, wax, and ſilken 
laces convenient for the ſame, and ſhall take for his pains 
ſuch ſums of money as ſhall be hereafter in this preſent 
aCt to him limited in that behalf for the ſame, And that 
likewiſe the King, his heirs and ſucceſſors, ſhall by his 


conſtitute one ſufhcient clerk, being learned in the court 
of Chancery, which always ſhall be attendant upon the 
| Lord Chancellor, or Lord Keeper of the great-ſeal for 
the time being, and ſhall make, write, and inrol the 
confirmations of ll ſuch lcences, diſpenfations, inſtru- 
| ments, or other writings, as be thither brought under the 
archbiſhop's ſeal, there to be conhrmed and inrolled; and 
ſhall alſo intitle in his book, and inrol of record, ſuch 
other writings as ſhall thither be brought under the arch<. 


reaſonable ſums of money as hereafter by this act ſhall be 
limited for the ſame; and that as well the ſaid clerk a 


the obligor having failed, a bill was brought againſt his 
6 


pointed by the ſaid archbiſhop, as the ſaid cleik to be ap= 


pointed 


letters patent under his great-feal ordain, depute, and 


Py - 


Facb92age; Is: the wages or allowance paid and made 


Stat. 25 H. 8, 21. enacts, ** That the archbiſhop of -- 


biſhop's ſeal, not to be confirmed, taking for his pains ſuch 


t 


% 
% 
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be written, made, granted, ſealed, confirmed, regiſtered, 


_ "and 'inrolled by authority of this at, in form as is before 


rehearſed.” _ | | | 
_ Ani exception was taken; that a faculty granted by the 
archbiſhop of Canterbury was not ſubfcribed by the arch- 
| biſhop's clerk of the faculties, but by his under-clerk, 
when it is expreſsly required by the ſtat. 25 H. 8. that it 


ſhould be ſigned by the clerk himſelf, which is very true; 


but the aCt 1s but direCory, and it is not ſaid" that it ſhall 
be ſigned by the chief clerk himſelf ; ſo that this being 
ſigned by his under-clerk, and it being cuſtomary in this 
office for the under-clerk to fign faculties, this exception 
is of no weight. 8 Mod. 364. King v. Biſhop of Cheſter. 

Another exception was taken in the caſe above, that it 
was not ſubſcribed and iorolled by the King's clerk of the 
faculties in Chancery, as it ought, becauſe he is impowered 
by the ſtatute to tender an oath to the perſon who hath 
obtained it z which ſtatute was made to reſtrain the ex- 
travagant grants of the Pope in thoſe days, and therefore 
ſhould be fully and ſtriftly performed by the clerks them- 
ſelves, and not by their deputy clerks ; and this muſt be 
Intended by the legiſlators, for otherwiſe this a&t would 
have been penned as the ſtatute of wills, or as the ſtatute 
of promiflory notes, by which it is enaCted, that the Ggn- 
ing ſhall be by the parties themſelves, or by any K+ 2 
vip authoriſed by them; therefore this muſt be done 


y the principal clerks themſelves, and not by their under-. 


clerks, for it is not aſſignable to them ; and therefore this 


faculty is void, eſpecially ſince there is a proviſo in the 


faculty itſelf, that it ſhall not be good till ſubſcribed and 
regiſtered by the clerk of the faculties irr Chancery, which 


is in the nature of a condition precedent, and not to be ! 


'Ggned or ſubſcribed by his order. It was held, that 
where a man doth any thing by the expreſs order of an: 
other, as it was done in this caſe, it is as good as if done 


by himſelf; as where one expreſsly orders another to ſign | 
a deed, which the perſon thus ordered did afterwards ſign, 


| this 1s good as one determinate at; but where the de- 
'puty doth any thing by virtue of a general deputation, it 
muſt be where a deputy may be made by law. 'The judg- 


ment was afirmed. 8 od, 364, 365. King v. Bubop of 


Cheſter. 


'The King, by his prerogative, without the archbiſhop, | 


may prant to a biſhop to hold a church i commendam, 
notwithftanding the ſtatute of 25 H. 8. cap. 21. Cre. 
Eliz. boi. Armiger v. Holland. See Pluralities.. 

Poefting-men, z. 7. Vaſſals. 
gquirat, vel habentes homines, quos nos dicimus ſz{ting-men, 
nec es qui accipitres portant vel falcones, Wc. Charta 
Cenulphi Regis Merciorum in anno 821. In Monaft. 
Anglican. tom. I. p. 100. Du Freſne renders this word 
homines commendati vaſſalli, ex Sax. teſting, commendatus, 
 & man, h:m»: and "fays, Habentes idem valet ac divites. 
| But fe/ting-men and habentes homines mean rather pledges, 
ſureties, or bondſmen, which by Saxon cuſtom were faſt 
| bound to anſwer for one another's peaceable behaviour. 
| Cowell, "edit. 1727. Io ps | 


' iatervallum, 


'  Fagyot, A badge' wore in times of popery. on the. 
"feeve 'of the upper-garment of thoſe who had recanted. 


and abjured what the then powers called hereſy ; for 


thoſe poor terrified wretches were not only condemned to. 


the penance of 'carrying a fagget to ſuch an appointed 
_ Place of ſolemnity, but, fora more laſting mark of infamy, 
they were to have the fign of a faggot <ihb 
and fometimes on each fleeve. And the leavin 
| badge or fagget was often alledged f 
Cowell, edit. 1727. | 


Faido, z.e. Malice or deadly feud. Leg. H. t. cap. 88. 


Froin the Sax. fehth, inimicitia. 

Failure of rec82d, 'Is when an aCtion is brought againſt 
' a man, who alledges in his plea matter: of record in bar 
_ of the aCtion, and avers to prove it by the record ; but 
the plaintiff ſaith, #ul tel recerd, viz, denies there is any 
*-V 0b. 11, NF 71> DIES. -- | 


Hmm by the King, his heirs or ſucceſſors, ſhalt ſub- 
| cribe their names to every ſuch licence, diſpenſation, fa- 
culty, or other writing that ſhall come to their hands to 


[levied anno 


—_——— 


Nec Rex ſuum paſtum re- 


 Fag, A knot or excreſcency in cloth. It is uſed in. 
this ſenſe in the ſtat 4 Ed. 4. cap. 1. from the Sax. fece, 


-— = 


roidered on one, , 
| off this: 
as the ſign of 'apoſtacy. 


| 


4  S Wh 
fuch record : upon which-the defendant hath day givin 
him by the court to bring it in; arid if he fails to do it, 
then he is ſaid to fail of his record, and the phintiff fhall 
have judgment to recover. Termes de ba Eyy 

In a formedon in defcender, a fine with- prochitnations 


H. 8. was pleaded ; and upon an iffue of 
nul tie record, the teyant brought it in at the day, but in 
the pfoclamations made in_Trin/ty term, the year of the 
King was left out; but becauſe thofe which were made in 
Eafter term before, and in Michazelmas term after wete 
right, and the hoy of the King was exprefled ih them, 
therefore the other were held to be right, for it niuft he 
int the lace year. Dr 336. 7 ooo En RACTS 
In affiſe, the defendant pleaded; that the Flaititiff was 
outlawed ; the plaintiff replied #ul tiel record, and being 
at iſſue'thereon, the tenor was brought in by ziittinus, by 
which it appeared, that there was a variance between the 
day of the return of the exigent and that when the out- 
lawry was pronounced; and this was held a failure of the 
record, Dyer 187. Vas TEN 
In affiſe, the tenant pleaded, that before that time the 
now demandant had brought an aſſife againft his father ; 
who pleaded, that the dernandant had made a feoffment 
to him, and it was ſo found by the affiſe ; the demandant 
pleaded nut tiel record, and upon that iſſue the tenant 
brought in the record, by which it appeared, that the af- 
{le was brought againſt his father and mother; adjudged, 
that this variance did not make a failure of the record in_ 
Foſter and Farkſar's caſe. Hob. 55s $ 
Formedon of the manor of 1sfield ; the defendant pleaded 
in bar a common recovery of the faid manor agajnſt the 
donee in tail, who replied mul ziel Fecord ; and heing at 
iſſue, the defendant brought in the record, by which 'it 
appeared, that the recovery was of the manor of field, 
inſtead of Isfield; adjudged, that this being in a common 
recovery, it ſhall not be a failure of record for this ſmall 
variance, but it ſhall be amended, it being the miſpriſfion 
of the clerk. 5 Rep. 46. LL oC 
In debt upon an eſcape, the plaintiff deflared, that he 
had obtained a judgment in an inferior court; upon which 
the party was taken, and the ſheriff ſuffered him to 
eſcape; the defendant pleaded #ul tel record; and being 


* 


Jat iſſue, the defendant brought in the' record: at the: days 


by which it appeared, that there were ſeveral variances 4n 
the continuances and proceſs ; but: yet, becauſe the plaint, 
count, and judgment certified, did agree with -the plain- 
tiff's declaration, adjudged thoſe yarjances made no failure. 
Hob. 179. Ceoachman v. Hally, "od We at: 

Upon an information for non-reſidence, the defendant _ 
pleaded another information exhibited agamſt him the 
28th of April, 14 Fac. in the Exchequer, for the ſame 
offence ; the plaintiff replied nul tel record, We which 
they were at iſſue ; and upon the, record certifed, it ap- 
peared, that the information. in the Exchequer was exhi- 
bited the 29th of Apri/ in the ſame year, -and it was right 
in every other thing ; and thereupon this was adjudged 
no failure of the record. Hob. 209. Pary v. Paris. 

In aſliſe, the defendant pleaded, that the plaintiff Was 
outlawed; the plaintiff replied zul tiel record, and being | 
at iſſue, the defendant brought in the tenor by mittimus ; 
adjudged, this. was a failure of the record. Dyer 187. 

The defendant pleaded, that the plaintiff was outlawed, 
who replied au/ tie! record ;, and betore the day in which 
the defendant was to bring in the record, it was removed 
by writ of error, .and thereupon he:brought in an exem- | 
plification of it, without writ, or without any ſea], but 
that of the King's Bench ; adjudged, this was a failure of 
the record, iand, ſo. it had been, if it had been reverſed _ 
upon. the, writ of error, though,there was ſuch a record at 
the, time of the plea pleaded, Dyer. 2279. 

Upon -non damaificatus. pleaded, the PPT. es 
that; he was damnitfied by a judgment had againſt him | 
upon a-plaint in. Londen ; the defendant rejoined nul tiet 
record, and being at iſſue, the plaintiff at the day brought 
in+ the tenor 'by: mittimus ; adjudged, a failure of the re- 
cord. Dyer. 187. 8 5 1T aber 
In an;information, againſt the defendant for recuſancy 


he pleaded, that he-was indiftgd in Middleſex for the ſame 


offence ; the plaintiff replied 2ul tiel record, and being at 
B ifſueg 
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_iffae, the defendant took out a certiorar; direted to the 


; goon of peace, and at the day brought in the tenor of 


e record, certified by the cu/tos rotulorum by mittimus ;, 
now, though this certificate was void, becauſe it was not 
. made by the Juſtices of the peace to whom the certiorari 
' was direted, and by conſequence the defendant had fail- 

ed to bring in the record at the day;. yet becauſe it was 
the-award of the court, it was held. to be no failure in 
the defendant. Hob. 135. Pie verſus Thrill, Antea Cer- 
tiorari (B.) 1. S. C. Vs _ 
In audita querela, the plaintiff ſet forth, that he was 
taken in execution upon a capzas utlagatum on an . out» 
lawry after judgment, and that the ſheriff ſuffered him to 
. eſcape ; .the defendant .pleaded, that after the eſcape, and 
| before the audita, guerela brought, the outlawry was re- 
verſed for error, and ſo. nul tiel record. 8 Rep. 142. in 
"De. Drury 's calc...” ---- We Shed AS 
A recognizance with condition will not vouch a re- 
4. mag Th pleaded fingle, on nul tie] record. 1 Lord 
aym. 84. be NEO; GR 
| Yainr-action, (Fr.  Feinte,) Is a feigned a&7im, that is, 
' ſuch aCtion, as although the words. of the writ be true, 
yet for certain cauſes he has no title to recqver thereby. 
And a aftion 1s that whereby the words of the writ 
. are falſe 
_ confounded. | Las | | 
Faint-pleader, (from the Fr. Feinte, falſus) Signifies a 
falſe, covinous, or colluſory manner of pleading, to the 
_ deceit of a third party, Cowell. See Pleading. 
Fair . pleading. _ See Beaupledder, =. 
Fairs and markets: Farr, (Fr. foire, Lat. nundine.) 
. A ſolemn or greater ſort of market, granted to any 
- town by privilege, for the more ſpeedy and commcdious 
_ proviſion of ſuch things as the ſubject needeth, or the 


- utterance of ſuch things as we abound in above our own | 


uſes and occaſions ; both our Engliſh and French word 
; ſeem. to come from feriz, becaule it 1s always incident to 
a fair by privilege, that a man may not be moleſted or 
. arreſted in. it for-any-other debt, than what was firſt con 
. trated in the ſame, or at leaſt was promiſed to be paid 


o © 


there, Cowell. _ 


r: Of the right of holding a fair or market ; where, 
—" how long to be held. ens £1 

© 2. Of the duty 'and power of proprietors of fairs and 

" markets; the toll and duties they are intitled to; and how far 

"a ſale in an «open fair or market changes the property of a 

_ thing. fold therein. | LIE 


1. Of the right of holding a fair or market ; where, 
when, and how long to be held. * CEE 
The firſt inſtitution of fairs and markets ſeems plainly 
" to be for the better regulation of trade and commerce, 
© and that merchants and traders may be furniſhed with 
" ſuch commodities as they want, at a particular mart, 
* without that trouble' and loſs of time, which muſt nece(- 
| farily attend travelling about from place to place; and 
© therefore as this is a matter of univerſal concern to the 
* commonwealth ; ſo it hath always been held, that no 
* perſon can claim a fair or market, unleſs it be by grant 

trom the King, or by preſcription, which ſuppoſes'ſuch a 
* grant... 2 Int:220.'-3 Mod. 123-7 HT 39S © 5 
_ © And therefore if any perſon ſets up any ſuch fair or 
- market, without the King's authority,*a quo warrants lies 
" againſt him ; and the perſons who'frequent ſuch fair, &'. 

may be puniſhed by fine to the King. 3 Med. 127. 

- Alfo it ſeems, that if the King grants a patent for 
| holding a fair or market, without a writ of ad quod damnum 
executed and returned, that the ſame may be repealed by 

ſcire facias ; for though ſuch fairs and markets are a be- 
* nefit tothe commonwealth; yet too great a number of 
' them may become nuſances to the public, as well as'a 

detriment to thoſe who have more ancient grants. 3 
"Few: 232. | SIRI HOIST SEEN 

So where a writ of ad quod damnum is deceitfully' exe- 
 cuted, as where F. S. intending to get- a' patent: for a 
© market every T ern Chatham, which is within a mile 


"and a half of Rechefter, in which there is a' market every 


e. Coke on Littl. fol. 361. yet ſometimes they are | 


Wwe A | 
| I/edneſday and Friday, took out a writ of ad quod dams 
. num, which was executed the ſame day it bore ze/te, and 
thirty miles from Rochefter, without notice to the mayor, 
Sc. of Rochefter ; and the patent obtained thereupen was 
Des O7 fſeire factas. 3 Lev. 220, 221.' 2 Vents 
344» . "Fs 09) 

_ Replevin, The queſtion was upon the pleading be- 
tween the earl of Nottingham and the corporation of Da- 
ventry, whether the King can grant a fair within the 
duchy of Lancaſter, and out of the county palatine, 
| under the great-ſeal of England? And after ſeveral ar- 
' guments at bar, it was adjudged, Paſch. 10 Will. 3. C. 
5. that he well might; becauſe it is a new royal fran- 
chiſe of a new creation, and was not at any time an in- 
heritance in the duke of Lancaſter. Moor 167. the caſe 
of Saffron Walden, Raft. Entr. 524. Quare impedit, 
Treſpaſs. 635. Lord Raym. 341. Paſ. 10 WW. 3. in C. B. 
Aſlill v. Clerk. _ NR” 

It ſeems clearly agreed, that if a perſon hath a right to - 
a fair or market, and another eres a fair or market fo 
near his,.that it becomes a nuſance to his fair, &c. that 
for this detriment and injury done to him, an aCtion on 
the caſe lies; for it is implied in the King's grant, that it 
ſhould be no prejudice to another. 2 Rel. Abr. 140. 

Alfo, although the new market be held on a different 
day, yet an aCtion on the caſe lies; for this, by fore- 
ſtalling the ancient market,. may be a greater injury to 
the owner, than if held on the ſame day with his. 2 
Saund. 172. 1 Med, 69. ; | 

If a man hath a fair or market, and a ſtranger diſturbs 
| thoſe who are coming to buy or ſell there, by which he 
loſes his toll, or receives ſome prejudice in the profits 
ariſing from his fair, &c. an aCtion on the caſe lies. 1 Ro. 
| Abr. ob. 2 Vent. 26, 28. | oe | 

So if upon a fale in a fair a ſtranger diſturbs the lord 
in taking the toll, an aCtion upon the caſe lies for this. 
1 Rol. Abr. 106, | | 
_ The King is the ſole judge where fairs and markets 
ought to be kept; and therefore it is faid, that if he 
grants a market to be kept in ſuch a place, which hap- 
pens not to be convenient for the country, yet the ſub- 
jects can go to no other; and if they do, the owner of 
the ſoil where they meet is liable to an aQtion at the ſuit 
of the grantee of the maiket, 3 ed. 123. 

But if no place be limited for keeping ”a fair by the 
King's grant, the grantees may keep it where they pleaſe, 
or rather where they can moſt conveniently ; and if it be 
ſo limited, they may keep it in what part of ſuch place 
| they will. 3 2d. 108. $0s- | 

By the 13 Eliz. cap. 5, No fairs or markets ſhall be 
kept in churchyards. _ | 

By the. 27 H. 6. cap. 5. © Fairs and markets on the 
principal feaſts, viz. A/cenſion-day, Corpus Chriſti-day, 
Il hitſunday, Trinity-Sunday. and all other Sundays, the 
Aſſumption of our Lady, All Saints, and Good Friday, ſhall 
ceaſe from all ſhewing of goods and merchandizes, ne- 
ceflary viEtuais only excepted ; upon pain of forfeiture of 
their goods ſhewed, the four Sundays in harveſt except=- 

ed.;z and the fairs or markets, which are granted to be 
holden on thele feſtivals may be holden within three days 
before or after,” , _ Bob ON EO OG | 
- But ſee, the ſtatute 1 Car. 1. cap. 1. and 29 Car. 2. 
cap. 7. by which it'is enaCted, that no perſons whatſoever, 
above fourteen years old, ſhall exerciſe any worldly la- 
bouf, bufineſs, or work of their ordinary calling, on the 
Lord's day (except works of neceſſity and charity,: and 
the dreſling and ſclling of meat in an inn and vitualling 
houſe, for thdſe who cannot otherwiſe be provided) on 
pain of forfeiting five ſhillings ; and no beg 4 ſhall pub- 
licly cry or expoſe to fale any goods whatſoever on this 
day (except milk, which may be ſold before nine in the 
morning, and after four in the afternoon) on pain of for- 
feiting the ſame. 7M RN, | 
| By the ſtat. 2 E4. 3. cap. 15. it is eſtabliſhed, © That 
it ſhall be commanlled to all the ſheriffs of England, and 
elſewhere, where need ſhall require, to cry and publiſh, 
within liberties and without, that all the lords which 
have fairs, be it for yielding certain ferm for the ſame to 
| the King, or otherwiſe, ſhall hold the ſame for the wo 
, TE $164 x - . that 


| 


| 


- 
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that they ought to hold it, and no longer, that is to ſay, | 


ſuch as have them by the King's charter granted them, 
for the time limited by the faid charters ; and alſo they, 
that have them without charter, for the time that they 
ought to hold them of right ; and that every lord, at the 


how long the fair ſhall endure, to the intent that mer- 
chants ſhall not be at the ſame fairs over the time ſo 
publiſhed ; upon pain to be grievouſly puniſhed towards 


the King ; nor the ſaid lords ſhall not hold them over the 


due time, upon pain to ſeize the fairs into the King's 
hands, there to remain till they have made a fine to 
the King for the offence, after it be duly found, that the 
lords held the ſame fairs longer than they ought, or that 
the merchants have continued above the time ſo cried 
and publiſhed. | | | 

And by the 5 E4. 3. cap, 5. reciting, that by the 
above mentioned ſtatute 2 Ed. 3. called the ſtatute of 
 Neorthampton, there is no certain puniſhment ordained 
againſt the merchants, if they ſell aſter the time; it is 
accorded, © that the ſaid merchants, after the ſaid time, 
ſhall cloſe their booths and ſtalls, without putting any 
manner of ware or merchandize to ſell there ; aud if it 
be found that any merchant from henceforth ſell any 
ware or merchandize at the ſaid fairs, after the ſaid time, 
ſuch merchant ſhall forfeit to our Lord the King the 
double value of that which is fold ; and every man that 
will ſue for our Lord the King ſhall be received, and 
alſo have the fourth part of that which ſhall be loſt at: his 
ſuit.” | | TY 


* 2, Of the duty and power of proprietors of fairs and 
markets ; the toll and duties they are intitled to; and haw 
far a ſale in an open fair or market changes the property of a 
thing ſold therein. FIN | 
* If the King gronits unto one a fair or market, he 
ſhall have, without any words to that purpoſe, a court 
of record, called a court of piepowder, as incident thereto, 
. ſor that is for advancement and expedition of juſtice, and 
for the ſupporting and maintenance of the fair or market. 
2 Inſt. 220. | | Y Ho da go £3 
wners and governors of fairs are to take care that 
every thing be ſold according to juſt weight and meaſure, 
. who for that and 'other purpoſes may appoint a clerk of 
the fair or market, who is to mark and allow all ſuch 
_ weights, and for his dutycherein,can only take his rea- 
forabe and juſt fees. PR avs Moor 523. 1 
Dalk. 327. | | 
| Fairs and markets are ſuch franchiſes as may be for- 
feited, as if the owners of them hold them contrary to 
their charter, as by continuing them a longer time than 
the charter admits, by diſuſer, and by extorting fees and 
"duties where none are due, or more than are juſtly due 
'2 Inſt. 220. Finch 164. 3 Med. 108. | | 
*, Toll payable at a fair or market 1s a reaſonable ſum 
of money due to the owner of the fair or market, upon 
'fale of things tollable within the fair or market, or for 
"Ntallage, pickage, or the like. 2 In/t. 222. 2 Fon. 207. 
Toll is a matter of private benefit to the owner of the 


fair or market, and not incident to them ; therefore if 


the King grants a fair or market, and grants no toll, the 
| Patentee can have none, and ſuch fair or market is 
"counted a free fair'or market. | Cro. Eliz. 558. 2 Inſt. 
* 220. 8. P. 2 Lutw. 136. 8. P. reſolved. 


*" *Alfo if the King, at the time he grants a fair or mar- 


et, grants a. toll, and the ſame is outrageous and exceſ- 
*five, the grant of the toll is void, and the ſame becomes 
a free fair or market, 2 Int, 220, 2 Lutw. 1336. 
\ But the King, after he grants a fair or, market, may 
_ grant that the patentee may have a reaſonable toll ; but 
' this muſt be in conſideration of ſome benefit accruing 
from it to thoſe who trade and merchandiſe in ſuch fair 
or markets 2 Inf. 221.- + - * : 
No toll ſhall be paid for any thing brought to the fair 
- or market, before the ſame is fold, unleſs it be by cuſtom 
' time out of mind, and upon ſuch ſale, the toll is to be 


* paid by the huyer ; and therefore my Lord Coke ſays, that. 
preſcription is better than one by 


a fair or market by 
- grant, 2 Int: 221. 


days impriſonment.” 


away, &c, 


| "Ld 9 
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And by W:/tm. 1. cap. 31, * Touching them. that 
| take outrageous toll, contrary to the common cuſtom of 
the realm in market towns, it is provided, that if any do ſo 
in the King's town, which is let in fee-farm, the King 


ſhall ſeize into his own hand the franchiſe of the market ; 
beginning of his fair, ſhall there do, cry and publiſh, | 


and if it be another's town, and the ſame be done by the. 
lord of the town, the King ſhall do in like. manner ; and 
if it be done by a bailiff, or any mean officer, without the 


commandment of his lord, he ſhall reſtore to the plaintiff 
as much more, for the outrageous taking, as he had of 
him, if he carried away his toll; ard ſhall bave forty' 
But where by cuſtom a toll is due upon the ale of any 
goods 1h a fair or market; and he who oight' to pay it re= 
fuſes, an aCtion on the caſe lies againſt hini, t Rolc Abr: 
103, 104, 106, But ſee 3 Lev. yoo. where this point is+ 
doubted, becauſe to!l is gua/i a debt; for which debt or 
an aſſump/it lies, ns ONT OS Gs | 
If goods are brought into a market, the owner of the 
ground cannot diſtrain rmtcoan. 3s by nant; becauſe ſtal- 
lage, &c, is not tendered; as appears from the following 
cale.—— The plaintiff brought an ation of treſpaſs, for 
taking with ferce and arms 7 Aug. 1731; his goods and 
chattels, viz. one hundred buſhels of beans, twenty cab- 
bages, ©, at Go/port in the county of Southampton, and 
carried them away, to his damage of 40/. The defendants 
as to the force and arms, &r. pleaded not guilty ; upon 
which iſſue was joined; and as to the reſt of the treſpaſs 
they juſtify, as bailiffs to Richard lotd biſhop of IYinche/ter; 
the taking the beans, &:. in a piece of groutid called the 


| Market- Place, at Goſport in the faid county of South- 


amptori, of which the biſhop was ſeiſed in right of his 
biſhoprick, then and there damage-feaſant, as a diſtreſs, 
&c. The plaintiff replied, that King George the Firſt, by 
his letters patent dated the 1oth of Apri/ in the third 
year of his reign, granted to Fonathan then lord biſhop of 
FPinche/ter and his ſucceſſors, that they might have and 
hold three markets, upon Twxeſdoy, Thur ſday and Saturday, 
in every week for ever at Goſport aforefaid, for buying 
and ſelling fleſh, fiſh, and other proviſions, arid all manner 
of goods and merchandizes commonly bought and fold in 
markets, with all tolls and other protits to thoſe markets 
belonging. "Then he ſets out, that before the time when, 
&c. viz, Saturday the ſaid 7th of Awugu/l, a market at 
Goſport aforeſaid, in the ſaid piece of ground called the 
Market-Place, was held by the biſhop of Y/inchefter by 
virtue of the ſaid letters patentz and that the plaintiff 
before the time when, &c. to wit, upon the ſaid Saturday 
the 7th of Augu/?, did bring into the ſaid piece of grotnd 
called the Market- Place at Goſport aforeſaid, into the 
ſaid market there as aforeſaid then held, the goods in the 
declaration, being goods commonly bought and ſold it: 
markets, to expole them to ſale and to ſell them ; aritl 
the ſaid goods in the faid piece of ground in the market 
there then held did expoſe to ſale, as he well might ; 
which goods were in the ſaid piece of ground in the mar- 
ket aforefaid ſo by the plaintiff expoſed to ſale, until the 
defendants of their own wrong afterwards, v:z, the faid 
7th of Augufl, during the ſaid market fo as aforeſaid held, 
the ſaid goods in the ſaid piece of ground in the faid 
market ſo as aforeſaid expoſed to ſale, took and carried 
The defendants, after having prayed and 
had oyer of the letters patent mentioned in the replica- 
tion, by which the- markets were granted to Fonathan 
biſhop of /Yinchefter and his ſucceſſors, with general words 
of all tolls and other profits to the ſaid markets belonging, 
did rejoin and ſay, that the plaintiff, before and at the time 
the ſaid goods were taken at Goſport aforefaid, unjuſtly 
and without any reaſonable cauſe claimed to bring the 
ſaid goods into the ſaid piece of ground called the Market- 
Place into the ſaid market there held and to be held, and 
to lay them upon the ground there, and to expoſe them 
to ſale and ſell them in the faid market without pay- 
ment of any toll for the ſame, and abſolutely refuſed to 
pay any toll for the ſame : whereupon the defendants as 
bailiffs of the ſaid biſhop of H/inche/ter, at Goſport aforeſaid, 
requeſted the plaintiff to carry his ſaid goods in the de- 
claration mentioned out of the ſaid piece of ground called 
the Market-Place ; but the plaintiff then and there re- 


fuſed 


F At 


fafed ſo to do; er quod the defendants, as bailiffs of the | 


faid biſhop of /Yinche/er, the ſaid goods then and there 
took damage-feaſant as a diſtreſs for the damage, and im- 
pounded them, &c. 'To this rejoinder the plaintiff de- 
murred ſpecially, and the defendants joined in demurrer, 

Mr. Draper for the plaintiff argued, that judgment 
ought to be given for him, becauſe it appears by the re-- 
plication, that the plaintiff carried the goods and chattels 
mentioned in the declaration into a public market, to 
expoſe them there to ſale and to ſell them : that in public 
markets all ſubjeCts have right to bring in their goods ; 
and though where toll is due they will be obliged to pay 
the toll, yet if they do not, . that will not make them 
treſpaſſers for bringing in their goods, nor can the owner 
of the market aiſtrain them damage-feaſant, Crs: Eliz. 
75. The Mayor of Launceſton's caſe ; and Cro. Eliz. 628. 
Sawyer V. Wiltinſon ; where it was held by the court, 
that the ox-hide brought into Leadenhall market and ſold, 
could not be diſtrained damage-feaſant. And as to the 


matter inſiſted upon in the rejoinder by the defendants, that 


they took the goods for not paying of toll; Mr. Draper 
inſiſted, that the rejoinder could not be ſupported, becauſe 
they did not ſhew, that any and what toll was die, which 
ought to be ſet out, that the court might judge whether 
the toil demanded was reaſonable. 2 /n/t. 222. And 


' that toll was only payable by the buyer without ſpecial 


cuſtom which was not pretended in this caſe. 2 rf. 


220, 221. 2 Lutw. 1329, 1336. Light v. Pym; nor 
that any toll. was demanded Ly, the defendants of the 
I, 


Plaintiff in particular. And Serjeant Belfield, who 
was counſel for the defendants, gave up the rejoinder as 
naught, and not to be maintained ; but then he took ex- 
ceptions to the replication, that that had not avoided the 
matter pleaded in bar, becauſe he inſiſted upon it that the 
plaintiff ought to pay ſtallage, or ſhew that he had ten- 


dered it, otherwiſe he could not bring his goods into the 


market ; and cited 2 Roll. Abr. 123. MAdich. 15 Jac. 


B. R. Newington Fair's caſe; where it was held, it 4. 
| Has a fair in a place, thoſe who have their houſes next 


adjoining to. the fair cannot lawfully open their ſhops 
to ſell their goods in the fair, but itallage is due for it, 
for they cannot take any benefit of the fair without pay- 
ing the duties which belong to him that purchafed the 
fair, and ſtallage and pickage is incident to the foil in a 
market or fair, door 474. Hedady v. Wheethouſe : and 
therefore it appearing by the defendant's plea, that the 
place where, &c. was the biſhop of /YVinche/ter's freehold, 
and that the plaintiff brought his goods into the market ; 


| yet fince it did not appear, that he had paid or tendered 


ſtallage, the defendants might lawfully take. them as a 
diſtreſs for damage-feaſant for the plaintiff was thereby 
become a treſpaſſer ab initio. | ; 

But to this Mr. Draper for the plaintiff anſwered, that 
the defendants have no. where ſhewn ſtallage was de- 
manded and refuſed, but rely only upon non-payment of 
toll in their rejoinder ; and farther, that if it was due 
and demanded, yet the not paying it would not make the 
plaintiff a treſpaſſer ab initio. So is Six Carpenters caſe, 
8 Co. 146. 6b. that nonfeaſance, where a man does an act 
by authority in law, as in this caſe where the plaintiff 
Earried his goods to fell into market, will not make him 


a treſpaſler ab initio ; but if ſtallage was due, the defend- 


ants ought to have an aCtion or proper remedy for that, 


.and not diſtrain the goods damage-feaſant. And as to 


the principal caſe, he relied on the caſes in Cro. Eliz. 
25 & 628. as in point ; of which opinion were my bro- 
thers Page and Probyn, and myſelf, brother Zee being 
abſent for ſickneſs; and judgment was given for the 
plaintiff, nf, &c. Fune the 16th this term. But it was 
never moved again, Lord Raym. 1589. 

If the King or any of his progenitors have granted to 


any to be diſcharged of toll, either generally or ſpecially ; 


this grant is- good to diſcharge him of all tolls to the 
King's own fairs or markets, and of the tolls, which to- 
gether with any fair or market have been granted after 
ſuch grant of diſcharge.; but cannot diſcharge tolls for- 
merly due to ſubjeCts either by grant or preſcription. 2 
Inſt. 228, | | 


_ 
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Alfo the King himſelf ſhall not pay toll for any of his 
goods ; and if any be taken, it is puniſhable within the 
ſtatute 7/e/m. 1. cap. 41. 2 Int. 221. je 
| So tenants in ancient demeſne are free and quit from 
all manner of tolls in fairs and markets, whether ſuck 
tenant hold in fee, or life, years, or at will. 4 In/t. 269, 
2 Inſt. 221. 1 Rel. Abr. 321i. FLY | 
But this privilege does riot extend to him who is a 
merchant, and gets his living by buying and ſelling, but 
is annexed to the perſon in reſpeCt of the land, and to 
thoſe things which do grow and are the produce of the 
land. FP, N. B. 228. 2 Leon. 191, Cro. Eliz. 227. 
2 Inſt. 221. 1 Rol. Abr. 321, 322. EN 
F® or the encouragement of trade, and to render con- 
traCts in fairs and markets ſecure, by the Common Law, 
every ſale made in a fair or market overt transfers a 
complete property in the thing ſold to the vendee; ſo that 
however injurious or illegal the title of the vendor may 
be, yet the vehdee's is good againſt all men. Latch 144. 
2 Inſt. 7513. | 
| But this general rule, that a fale in a market changes 
the property, muſt be underſtood with the following re- 
ſtriQtions: 1, That this ſale in a market overt ſhall not 
bind the King, although it bindeth all others, as infants, 
feme coverts, on compos, beyond ſea, or in priſon, and 
whether they were poſſeſſed of them in their own right 
or as executors or adminiſtators. 2 [n/t. 713. ; 

2, That though all fairs and markets are overt, yet 
the ſale muſt be in ſome open place, as in a ſhop, and 
[not in a warehouſe, or other private part of the houſe, 
ſo that people who go along may ſee what is a-doing z 
and therefore if the ſhop door or widow be ſo ſhut, that 
tie goods cannot be ſeen, this alters no property. 5 Co. 
83. Biſhop of Worceſter's caſe. 1 And. 344. S. C. and 
S. P. Moor 360. 8.C. and S. P. Poph. 84. S.C. and 
S. P, Cre. Eiiz 454. S. P. 8 Co. 127. 8.P, 
3+ The things bought muſt be of the nature and qua- 
lity of thoſe which the buyer deals in; and therefore if 
plate, &c. are bought in a ſcrivener's ſhop in London, 
| this alters no property, and the true owner may maintain 
'trover for them. 5 Co. 83. caſe of market overt, de-_ 
' termined at the Old Bailey, by Popham, Egerton, Ander- 
ſon, Brian, and others. Poph. 84. S$. C. and 8. P. 
Cro. Eliz. 454. 8. C. and S. P. by the name of Biſhop of 
| Horceſter's caſe. 1 And. 344. 8. C. and 8, P. Moor 360. 
'S.C. and S. P. and there ſaid that the law is the ſame, 
it horſes are fold in Cheapfide, or Jhop-goods in Smithfield 
| Cro. Fac. 68, 69. Taylor and Chamber, S. P. adjudged 
_ And by the 1 Jac1. cap. 21. it is enaCted, that no 
 fale, exchange, pawn, or mortgage of any jewel, plate, 
| apparel, houſhold Ruff, or other goods, of what kind, 
nature, or quality ſoever the ſame ſhall be of, and that 
ſhall be wrongfully or unjuſtly purloined, taken, robbed, 
or ſtolen from any perſon or perſons, or bodies politic, 
and which at any time hereafter ſhall be ſold, uttered, 
delivered, exchanged, pawned, or done away within 
the city of London, or liberties thereof, or within the 
city of HYe/tminſter, in the county of Middleſex, or 
within Southwark, in the county of Surry, or within 
twelve miles of the ſaid city of Lenin, to any broker ors 
brokers, or pawn-takers, by any ways or means whatſo- 
ever, directly or indire&ly, ſhall work, or makes any 
change or alteration of the property or intereſt of and 
from any perſon and perſons, or body politic, from whota _ 
the ſame jewels, plate, apparel houſhold ſtuff or goods, 
were or ſhall be wrongfully purloined, taken, robbed or 
ſtolen, | 

4- The goods muſt be ſold, and a valuable conſidera- 
tion aCtually paid for them. a2 [nft, 713 | 
5. If the buyer knows at the time of the ſale that the 
owner has not the abſolute property ; this will not bar 
_ 4, fan 2 Inf. 713. 2 And, 115. and 3 Co. 

.b, S.P, | | 
F 6, The ſale muſt be without covin, or any combina- 
tion between the buyer and feller to defraud the true 
owner. 2 In/l, 713. 2 And. 315. and 3 Cv. 78. b. 8. P. 

7+ If a ſale be made of goods by a ſtranger in a market 
overt, whereby the right of A. is bound z yet if the ſeller 


_ acquireth 
2 
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acquireth the goods again, 4. may take them again, be- 
cauſe he was the wrong doer, and he ſhall not take ad- 
yantage-of his own wrong. | 2 /n/l. 951% ' - | - 

8, 'There mult be a fale and contract, and therefore a 
ſale to a man of his own goods in market overt bindeth 
not ; and likewiſe a fole 1 marxet overt by an infant 
of ſuch tenderneſs of age, as it may appear to the buyer 
that he is within age, or by a feme covert, if the buyer 
know her to be a feme covert, unleſs for ſuch things as 
the uſually trades for, or by the conſent of her huſband, 
biadeth not. 2 Jnfl. 513. | 

9. The contract mult be originally, and wholly made 
| In the market overt, and not to have the inception out of 
the market, and the conſummation in the market, 2 
Inft. 113, 714 

10 The fale muſt not be in the night, but between 
ſun-riſing and fſun-ſet ; but a ſale made in the night 1s 
good to bin the parties, but not a ſtranger, 2 //d. 714. 

Here alſo we muſt obſerve, that at Common Law there 
was no reſtitution of goods on any proſecution whatſo- 
ever, Except on an appeal of Jarceny ; but to remedy this 
incouveniency, and to enconrage the proſecuting of fe- 
lons, by (tit, 21 Z. 8. wp. 11 it is enafted, © That if 
any felon or felons do rob, or take away any money, 
_ gouds or chattels from any of the King's ſubjefts, from 
their perſons, or otherwiſe within this realm, and thereof 
| the faid felon or felons be indicted, and after arraigned 
of the ſaid felony, and ſound guilty thereof or otherwiſe 
attainted by reaſon of evidence given by the party ſo 
robbed, or owner of the faid money, goods or chattels, or 
by any other by their procurement, that then the party 
ſo robbed, or owner, ſhall be reſtored to his ſaid money, 
- goods, and chattels ; and that as well the Juſtices of goal 
delivery, as other Juſtices before whom any ſuch felon 
ſhall be found guilty, or otherwiſe attainted by reaſon of 
evidence given by the party fo robbed, or owner, or by 


any other by their procurement, have power by the ſaid. 


act to award from time to time writs of reſtitution for 
the ſaid money, goods or chattels, in like manner as 
though any ſuch felon or felons were attainted t the ſuit 
of the party in appeal.” 2 Howk. P. C. 170, 171. 
Since this ſtatute it has been the practice to rel{lore the 
goods ſtolen, upon the conviction of the offender, to the 
proſecutor of the indictment, notwithſtanding any ſale of 
them in a market overt ; but he can be reitored to no 
goods but thoſe mentioned in the indictment. MKeiyng 
35, 48. 2 ſuft, 514. | 
As to the changing the property of horſes by a ſale in 
a fair or market overt, the ſame is provided againſt by 
the 2 & 3 P. & 17. cap. 7. and the 31 Eliz. But more 
efpecial:'y by the 3i El:z. cap. 12. by which it is enact- 
ed, 4+ T hat no perſon ſhall, in any fair or market, ſell, 
give, exchange, or put away any horſe, mare, gelding, 
colt or filly, unleſs the toll-taker there, or (where no toll 
is paid) the book-keeper, bailiff, or the chief officer of 
the ſame fair or market, ſhall and will take upon him 
perfe&t knowledge of the perſon that fo ſhall ſell or offer 
to ſell, give, or exchange any horſe, &c. and of his 
true Chriſtian name, ſurname, and place of dwelling or 
refancy, and ſhall enter all the ſame his knowledge in a 
book there kept for ſale of horſes, or eiſe that he ſo ſell- 
ing or offering to ſell, give, exchange, or pay away any 
| horſe, &c. ſhall bring unto the toll-taker, or other officer 
aforeſaid, of the ſame fair or market, one ſuſficient and 
credible perſon, that can, ſhall, or will teſtify, and de- 
clare unto, and before ſuch toll-taker, book-keeper, or 
other officer, that he knoweth the party that ſo ſelleth, 
giveth, or exchangeth, or putteth away ſuch horſe, &c, 
and his true name, ſurname, myſtery, and dwelling place, 
and there enter, or caufe to be entered in the book of the 
ſaid toll taker or officer, as well the true Chriſtian name, 
ſurname, myſtery, and place of dwelling or refiancy of 
him that ſo felleth, giveth, exchangeth, 'or putteth away 
ſuch horſe, &'c. as of him that ſo ſhall teſtify or avouch 
his knowledge of the ſame perſon, and ſhall alſo cauſe to 
be entered the very true price or value that he ſhall have 
for the ſame horſe, &c. and that no perſon ſhall take 
upon him to avouch, teſtiſy or declare, that he knoweth 
the party that fo ſhall offer to ſel}, give, exchange, or 
.Vou I. N* 71; . 


PF. A1 


put away ſuch horſe, &c, unleſs he do indeed truly know 


the ſame party, and {hall truly declare to the tolktaker, 
or other officer, as well the Chriſtian name, furname, 


myſtery, and place of dwelling and refiancy' of himfelf, 
as of him, of and for whom he maketh ſuch teſtimony _ 


and avouchment, and that no toll-taker, or other perſon 
keeping any book of entry of any ſale, gift, exchange, 
or putting away of any horſe, &c, unlefs he knoweth 
the party that ſo ſelleth, giveth, exchangeth, or putteth 
away any ſuch horſe, &c. and his true Chriſtian name, 
ſurname, myſtery, and place of his dwelling or reſiancy, 


or the party that ſhall and will teſtify and avouch his - 


knowledge of the ſame perſon ſo ſelling, &c. and ſuch 
horſe, &c, and his: true Chriſtian name, &c, and 
ſhall make a perfect entry into the ſaid book, of ſuch 
"1s knowledge of the perſon, and of the name, &c. and 
alſo the true price or value, that ſhall be bona fide taken 
or had for any ſuch horſe, &c. ſo ſold, given, &c. fo 
tar as he can underſtand the ſame z and then give to the 
party ſo buying, &c. ſuch horſe, &c. requiring, and 
paying two pence ſor the ſame, a true and fe 

in writing, of all the full contents of the ſame, ſub- 


ſcribed with his hand, on pain that every perſon, that ſo 


ſha}! ſell, &c. any horſe, &s. without being known to 


the toll-taker, or other officer, or without bringing ſuch 


avoucher or witneſs, cauſing the ſame to be cntered as 
aforeſaid, and every toll-taker, book-keeper, or other 
officer, of fair or market offending in the premiſfles, con- 
trary to the true meaning aforeſaid, ſhall forfeit for every 
ſuch default, the ſum of 5 /, but alſo that every ſale, 
gift, &c. of any horſe, &c, not uſed in all points ac- 
cording to the true meaning aforeſaid, ſhall be void ; the 
one half of all which ſorteitures to be to the Queen's 
Majeſty, her heirs and ſucceſſors, and the other half to 
him or them that will ſuc for the ſame.” | 
And by Se. 4. it is enaCted, ** That if any horſe, 
&c. ſhall be ſtolen, and afterwards ſhall be ſold in open 
fair or market, and the ſame ſhall be uſed in all points 
and circumſtances as aforcſaid, that yet nevertheleſs the 
ſale of any ſuch horſe, &c. within fix months next after 
the felony done, ſhall not take away the property of 
the owner from whom the ſame was ſtolen, ſo as claim 


be made within fix months by the party from whom the 


ſame was ſtolen, or by his executors, or adminiſtrators, or. 
by any other, by any of their appointment, at, or in the 
town or pariſh, where the ſame horſe, &c. ſhall be 
found, before the mayor, or other head oflicer of the 
ſame town or pariſh, if the ſame horſe, &c. happen 


[to be found in any town corporate or market town, or 


elſe before any Juſtice of peace of that county near to 
the place where ſuch horſe, &c. ſhall be found, if it be 
out of a town corporate or market-town, and fo as proof 
be made within forty days then next enfuing, by two 
ſufficient witneſſes to be produced and depoſed before ſuch 
head officer or Juſtice (who by virtue of this aCt ſhall have 
authority to minſter an oath in that behalf), that the pro- 
perty- of the ſame horſe, &c. ſo claimed, was in the 
party, by, or from whom ſuch claim is made, and was 
ſtolen from him within fix months next before ſuch claim, 
or any ſuch horſe, &c. but that the party, from whom the 
faid horſe, &c. was ſtolen, his executors or adminiſtra- 
tors, ſhall and may at all times after, notwithilanding 
any ſuch ſale or ſales in any fair or market thereof made, 
have a property and power to have, take again, and en- 
joy the ſaid horſe, &c. upon payment, or readinels or of- 
fer to pay the party, that ſhall have the poſſeſſion and in- 
tereſt of the ſame horſe, &c. if he will reccive and ac- 
cept it, ſo much money as the ſame party ſhall depoſe and 


ſwear before ſuch head officer or Juſtice of peace (who | 
by virtue of this act ſhall have authority to miniſter and. 


give an oath in that bchalt), that be paid for the ſame 
bona fide without fraud or colluſion.” 

- See 4Yories, Jiarket. | ; 

Fait, (Faftum,) A deed, which is a writing ſealed 
and delivered to prove and teſtify the agreement of the 
parties, whoſe deed it is, and conſiſts of three principal 
points, writing, ſealing, and delivery, By writing are 
ſhewn the parties names to the deed, their dwelling- 


places, degrees, thing _remee upon what conſideration, 


the 


4 


note 
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| ſpuarios difforum trium cantredorum. 


EATE ::: 
the eſtate limited, the time when granted, and whether 
ſimply, or upon condition, &c. , 2. Sealing is a farther 
teſtimony of their conſents, as appears by thefe words, 
In witneſs whereof, &c. In cujus rei teſlimonium, Oc. 
without which the deed is inſufficient. In the time of 
the Saxons our anceſtors, they only ſubſcribed their names, 
commonly adding the ſign of the crofs, and-in the end 
ſet down a great number of witneſſes, not uſing any kind 
of ſeal; which faſhion continued until the Norman con- 
quelt ; whoſe cuſtom by little and little prevailing, brought 
in the uſe of ſeals, he firſt ſealed charter in England, 
1s ſuppoſed to be that of Edward the Confeſlor to the abbey 
of 1/:/iminſier, which he, being educated in Normandy, 
brought thence : this change is mentioned by. /ngu{phus, 
who came in with the Conqueror, in theſe words, Nor- 
manni chirographarum confetttonem (cum erucibus aurets & 
aliis fignaculis ſacris in Anglia firmari ſolitam) in ceram 
impreſſam mutant, modumgue ; ſcribendi Anglicum rejiciunt : 
but this cuſtom was at firſt uſed only by the nobility, as 
appears in the hiſtory of Battel- Abbey, where Richard 
Lucy, Chief Juſtice of England, in the time of Hen. 2. is 
reported to have blamed a mean perſon for uſing a ſeal, 
which (he ſaid) pertained only to the nobility ; yet, in 
Edward the Third's time ſeals became very common, ac- 
cording to every man's fancy. 3. Delivery, though it be 
ſet laſt, is not the leaſt ; for after a deed is written and 
ſealed, if it 'be not delivered, it is to no purpoſe : and in 


| all deeds, care muſt be taken that the delivery be well | 


proved. Cowell, edit, 1927. 
Abr. tit. Faits or Deeds. | 
Fait enrolle, (Fr.) Is a deed of bargain and fale, &c. 
and forging the enrollment of it is a great miſdemeanor, 
but not forgery within the ſtat. 5 Eliz. 1 Keb. 568. 
Faitours, (a French word antiquated; for the mo- 
dern French is faiſeur, i. e. (fafor) Is uſed in the ſtat. 
7 R. 2. cap. 5. in the evil part, ſignifying a bad doer ; 
or it may not improbably be interpreted an idle hver, 
taken from faitardiſe, which ſignifies a kind of fleepy 
diſeaſe, proceeding from too much ſluggiſhneſs, which the 
Latins call veternus : for in the faid ſtatute it ſeems to be 
ſynonymous with vagabond. Termes de la Ley, Cowell, 
0721747. | 
 Falcatura, One day's mowing or cutting graſs. Fal- 
care prata, to cut or mow down graſs in meadows hayed, 
or laid in for hay, was a cuſtomary ſervice for the lord 
by his inferior tenants ; falcatura una, was the duty of 
one time mowing ; falcater, was the ſervile tenant, per- 
forming this labour'; falcata was the graſs freſh mowed, 
and laid in ſwathes. See Kennet's Gloſſary in Falcare. 
Falco, A falcon; falconarius, a falconer z falco gentilir, 


See Deed, and 12 /in. 


a jer-falcon ; falco ſpuarius, a ſparrow-hawk. King Fehn, 


in the fourteenth year of his reign, granted to Owen Fitz 
David and Griff Fitz Rodbher tria cantreda tenenda 
per ſervitia ſubſcripta——unam motam canum per anuum, & 
decem leporarios, & omnes accipitres, & falcones gentiles, & 
Pat. 14 Joh. 

Falda, A ſheep-fold, Er quod oves fint levantes & cu- 
bantes in propria falda canonicorum prediftorum. Rot, 
Cart. 16 Hen. 3. m. 6. 

Faldage, /Fa/dagium) Is a privilege which anciently 
ſeveral lords reſerved to themſelves, of ſetting up folds for 


| ſheep in any fields within their manors, the better to 


manure them; and this not only with their own, but 
their tenants ſheep, which they called /efa faldz. This 
faldage in ſome places they call a fold-courſe, or free-fold, 
and in ſome old charters fal{/sca, that is, /ibertas falde, 
or faldagii. Rogerus Ruſteng conceſſit eccleſie B. Mariz 
de Wimondham 40 acras terre in Scarnebrune, cum di- 
midia fald-ſoca, &c. Cartular. Monaſterialis Ecclefizx 
przdiCft. pag. 48. De faldagio habendo ad ducentos b1- 
dentes; ad plus, in villa de Atheburg. Mon. Angl. 2 par. 
fol. 275. a. 

Faldaecurſus, A ſheep-walk, or feed for ſheep. 2 
Ventris 139. 

Faldata, A flock or fold of ſheep, as many as were 
uſually folded in one cote, pen, or fold. Cowell, edit. 
1727. 

7 paldfey, or Faldfee, A compoſition paid by ſome cuſ- 
tomary tenants, that they might have liberty to fold their 


2 , 


FA -L 
own ſheep upon, their own land, W. M. tenet is, acra# 
terre cufiumarie in Boſbury & gquoddam molendinum agua= 


ticum ad voluntatem domini, *"& debet quaſquam conſuetudines, 
VIZ. tak, & tell, & faldfey, & ſanguinem ſuum emere. 


Liber Niger Heref. fol. 158. See Faldagr. The li- 
berty of folding or pennivg ſheep by night is Rill in Nor 
folk called faldoge, Cowell, edit. 1727. | | 

Faid-gang-pen»2ng, 7s the money paid by the tenant 
to the lord of the' ſozl, that he may be exempted from ſea 
falde, i.e. from folding his ſheep -in the lord's fold. 
Cowell, edit. 1527. | | 

Faldifto?, The higheſt ſeat of a biſhop, incloſed with a 
lattice. Cowell, edit. 1727, 

Faldwutth, Signifies a perſon of age, that he may be 
of ſome decennary ; from the Saxon fald, decuria, and 
worth, dignus. Dau Freſne. See Frankpledge, | 

Falcrar, (Lat. phalere) Cum bigis & curris & ceteris 
faleris, 2 Mon. Angl. fol. 256. b. The tackle and fur- 
niture of a cart or wain. 
Faleſia, A great rock. Concefſi quod habeant loygam viam 
ſuper faleſfiam petrarie per'totam longitudinem didti faleſil. 
Mon. 2 tom. pag. 165. | op 

Faleſia, and Falazta, (Fr. falarze) A bank, hill, or 
down, by the ſea-fide. Coke on Littleton, fol. 5. b. | 

Falk-1and, alias Foli-land, See Copyyold and Free- 
hold, | 
Fallow-lavod, *(Saxon fealta.) See Darecum. 

Fallum, A fort of land. De duabus acris & wviginti 
fallis in Lairiwait. Aon. Angl. 2 tom, fol 425. 

Folmotum, Falrheſmota, Folkmote, From Sax. folk, 
people, ant mote or gemte, a convention. or aſſzmbly ; ſo 
that a fo/kmote was a general word for a common meeting 
or general aſſembly of the people, and extended to three 
ſeveral kinds of popular concourle, Firſt, it ſignified a 
common council of all the inhabitants of a city, town, Or 
borough, and was then otherwiſe called burgnote or port- _ 
mote, convened often by found of bell, called mete-bell, to 
the mete-hall or mete-houſe, Or, ſecondly, it was applied 
to a large congreſs of all the free tenants within a county, 
called the /rre-mste, where Tormerly all knights and mi- 
litary tenants did their fealty to the King, and eleted 
their annual ſheriff on C2:44e7 1, till this popular eleQtion, 
to avoid' tumultuary riots, was devolved to the King's 
nomination, &/79 1315. 3 Edw. 2. aſter which the city 


folkmete was {wallowed up in a felet community or com- 


mon counct}, and the county fo/4mote into the ſheriff's 
turn and aſflizes. But, thirdly, the word folkmate was 
ſometimes of a leſs extent, and denoted any kind of po- 
pulous and public meeting, as of all tenants at the court- 
leet or baron of their lord. So as to a charter of /#7ds de . 
Meriton, about 10 Hen. 2, Tefles donationis ſunt falco 
ſacerdes de Meriton, Luvelius 4 Hoſpath, & tetum fal- 
motum meorum hominum & ſuarum, Paroch. Antiq. 
p. 120, See Folkmote, EO”, 

Falſe afion, If brought againſt one whereby he is 
calt into priſon, and dies pending the ſuit, the law giveth 
no remedy in this cafe, becauſe the truth or falſhood of 
the matter cannot appear before it is tried. And if the 
plaintiff be barred or nonſuited, at Common Law, regularly 
all the puniſhment is amercement. 1 Fen#. Cent, 161, 

Falſe claim, Is where a man cla:ms more than his due ; 
as the prior of Lancaſler, by reaſon of a charter, had the 
tenth of all the veniſon, viz. [n carne tantum fed non in 
corio: and becauſe he made a aſe claim, and ſaid, that he 
ought to have the tenth of all veniſon within the foreſt of 
Lancaſter, as well in carne as in cor19 ; therefore he was in 
miſericordia de dectma venationis ſue in corio non percipiends. 
Manwood*s Foreſt Laws, cap. 25. num. 3. 

Falſe impziſonment, /Falſum impriſonamentum) Is a 
treſpaſs committed againſt a man by impriſoning him 
without lawful cauſe: it is alſo ufed for a writ whick 
is brought upon this treſpaſs. #. N. B. fo!. 86, 88. 
Cowell. | 
| Where a court hath juriſdiftion of a cauſe, although 
the proceedings are inver/o ordine, yet for an arreſt and + 
impriſonment an aCtion will not lie; as for a capras againſt 
an Earl; but where the court hath no juriſdiction, then 
it is coram non judice, and the action lies, 10 Rep. 75. 


Caſe of the Mar/halſea, 
If 
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If an officer hath a warrant upon a «a. /a. againſt a 

' Counteſs, and he arreſts her, an aCtion of falſe impriſon- 
' ment will not lie, becauſe he is not to examine the ju- 
dicial aft of the court, but to obey z but if the arreſt is 
upon a feigned aCtion out of the Compter, in ſuch caſe 
the ation lies. 6 Rep. 56. Counteſs of . Rutland's caſe. 
Moor 765. 8. CG: | | | 
King Ew. 6. incorporated the town of St. Alban's, and 
gave them power to make bye-laws; the term was kept 
there, and the mayor, &c. with the aſſent of the plaintiff, 
who was one of the burgeſſes, aſſeſſed every inhabitant in 
a certain ſum, for the charges in erecting courts there, 
and if any one refuſed to pay, that he ſhould be impri- 
ſoned ; the plaintiff refuſing to pay, &c. was committed, 
and in aCtion of falſe impriſonment brought againſt the 


mayor, he juſtified under this bye-law ; but it was ad-. 


Judged againſt him, becauſe it was a bye-law againſt AZagna 
 Charta, quod nullus liber homo impriſonetur, &c. 5 Rep. 
| 64. Clerk's caſe. | | | | 
By the ſtatute 14 Hen. 8, no man 1s to practiſe phyſic 
in London, or Within ſeven miles thereof, unleſs allowed 
by the preſident and cenſors of the College of Phyſicians, 
and that there ſhould be four cenſors every year, who 
ſhould puniſh by fine, amerciaments, and impriſonment, 
for offences by thoſe 'who practiſed i7 nom bene exequends, 
faciendo & utendo facultate medicine. Dr. Bonham, being 
a graduate in Oxford, praftiſed phyſic in London, and be- 
ing ſummoned to appear before the preſident and cenſors, 
he told them he would practiſe without their leave, for 
which they fined and committed him to the Compter, 
without bail; and in an aCtion of falſe impriſonment, ad- 
Judged, that they had not purſued their authority either 
in the perſons committing, or in the offence for which 
they had committed Dr. Bonham, becauſe the cenſors had 
only authority to commit, and here the commitment was 
by the preſident and cenſors ; and he was committed for 
ſaying he would practiſe without their leave, when they 
had only authority to fine and commit pro nn bene utendo 
facultate medicing, 8 Rep. 114. Dr. Bonham's cale. _ 
In an action of falſe impriſonment, the defendant juſ- 
tified, ſetting forth, that the Lord Mayor of London was 
a Juſtice of peace, and that the defendant was a ſerjeant 
at mace, and that the Lord Mayor commanded him, pro 
diverſis cauſis eidem majori bene cognitis, to arreſt and im- 
priſon the plaintiff, &c. adjudged no good plea, becauſe 
It did not appear whether the command was as he was 
Lord Mayor, or a Juſtice of peace, or for what cauſe he 
was impriſoned. 1 Brownl. 204. Woody's caſe. 2 Cro. 
81. $8. C. reported by the name of Bourcher”s caſe. 
\. In falſe impriſonment, the defendant juſtified under a 
 preſcriptzon in the Marſhalſea, to hold plea of all cauſes 
within the verge, and under a capzas returnable at next 
court ; and becauſe he did not ſhew between what parties 
| (for that court hath only authority to hold plea between 
parties of the houſhold), and becauſe the captas was not 
' returnable at a day certain, but only at next court, ad- 
judged, that .the awarding the proceſs was ill, and that 
the action was well brought. 2 Cre. 314. Fohns v. 
Smith. 2 Bulſtr, 36. S. C. 1 Aed. 81. 8. P. Cre. 
Car. 254. contra. ES Pt, | 
In treſpaſs againſt the ſheriff for arreſting: and impri- 
ſoning the plaintiff, he juſtified, that by virtue of a /a- 
zitat, at the ſuit of B. G. he took the plaintiff in exitu ab 
officio ſus, and leſt him in priſon to B. R. his ſucceſſor ; 
the plaintiff replied, that B. G. who ſued out the /atitat, 
commanded the ſheriff to diſcharge him of that aftion 
before the impriſonment, and releafed him of that aCtion, 
notwithſtanding which the defendant detained him z ad- 
judged, that this replication is good, for the ſheriff 1s 
bound to take knowlege of the party, as well in order to 
_ diſcharge the perſon at whaſe ſuit be is detained, as he 1s 
to arreſt him. 2 Cro. 3799. Withers v. Henley, _ 
In falſe impriſonment by the huſband, the defendant 
juſtified by a ca. /a. and the truth was, that before judg- 
- ment ſhe married the plaintiff; adjudged, that the capias 
ſhall be againſt her, and not againſt her huſband. 2 
Cro. 323. Doily v. White. 2 Bulft. 80. 8. C, 
In falſe impriſonment, the defendant juſtified, for that 
the plaintiff brought a little child to the pariſh-church 
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|of R. and would have left it there without nouriſhment; 


to the danger of the child, and contra pacem; and that he 
being onltable, arreſted and impriſoned the plaintiff until 
he promiſed to carry the child back again, &c. and upon 
demurrer, this was held an ill plea, becauſe a conſtable 
cannot iwpriſon a man at his pleaſure, he ought to have 
carried him before a Juſtice of peace, &c. 1 Leon, 327« 
Beal v. Carter. Popham 13. S. C. contra. | 

A man was impriſoned by a mayor of a corporation for 
miſbehaviour in giving ſcurrilous language to him ; and 
this . appearing upon the return, of a habeas corpus, the 
party was diſcharged ; for though it.is an offence, yet the 
mayor ought not to impriſon a man in a dungeon, with- 
out bread to eat, or a bed to lie on. 2 Bulftr, 139. 
Hodges and Hawkins v. Mayor of Liſkerrat. 
In falſe impriſonment againſt a Juſtice of peace, he 
Juſtified, for that on the 27th of September, 9 Fac. a mi- 
niſter came into the church of St. L. in R. to preach, and 
that the plaintiff and another, together with the church- 
wardens, laid violent hands'on the miniſter, and hindered 
his preaching, againſt the form of the ſtatute, for which 
offence he was brought before him, being a Juſtice of 
peace, and being thereof convicted by ſufficient witneſſes, 
he ſent him to priſon; and this was held a good plea. 2 


Bulſtr. 47. Creſwick v. Rokeſby. 


Falſe impriſonment againit a mayor, who juſtified, for 
that he being a magiſtrate, the plaintiff ſaid he was a fool ; 
adjudged, that the plea was ill, for he cannot juſtify, &c. 
unleſs he had called him fool whilſt he was in his ſeat, or 
in the exerciſe of his office; for in ſuch caſe, where a 
man ſpeaks ſcandalous words, either in contempt of his 
authority, or which might diſable him to execute his of- 
ice (if true), he may commit the party. Mor 247. | 

In falſe impriſonment, the defendant juſtified, for that 
he having a warrant to arreſt F, D. he (the defetidant) 
demanded of Coot, the plaintiff, what his name was, who 
anſwered 7. D. whereupon he arreſted him ; and upon a 
demurrer to this plea, the plaintiff had judgment, becauſe 
the officer is to take notice of -the tight party at his peril, 
Moor 4.57, Cot v. Lightwarth. '% | | 
A ca. ja, was delivered to the ſheriff, who on the ſame 
day made a warrant to his bailiff to arreſt the party, and 
on the ſame day there was a ſuper/edeas on a writ of error, 
delivered alſo to the ſheriff, of which the bailif had no 
notice, who afterwards arreſted the party, and he ef- 
caped, and the bailiff having afterwards notice of the /u- 
perſedeas, retook him ; and thereupon an aCtion of treſ- 
pals and falſe impriſonment was brought, and adjudged 
well brought. oor 677. Prince v. Allingten (A.) 4. 
S. C, Cre. Eliz. 918. 8.C. TM | 

In falſe impriſonment, the defendant juſtified, for that 
he was ſheriff of London, and having taken one T. $. he 
eſcaped ; and being in purſuit after him in February, 
circa horam nmmam, in the night, he met the plaintiff, who 
uſed him indecently, thruſt him again(t. the wall, and 
eiving him ſcurcilous language, and thereupon he being 
wandering in the ftreet in the night-time, and miſbehaving 
himſelf, the defendant committed him ; and upon a de- 
murrer to this plea, it was objeCted, that it was ill, becauſe 
ciria nonam horam was uncertain as. to the time ;z beſides, _ 
that was not a time to be committed for a night- walker, 
it being uſual for men at that time of night to be about 
their buſineſs; then the uſing him uncivilly is too gene- 
ral, and the thruſting him againſt the wall might be by 
accident} ſed per curiam, Taking it altogether, the juſti- 
fication was good ; and the defendant had judgment, 1 
Ral. Rep. 2, 7. Chune v. Pyctt. 

Judgment againſt baron and feme, and the wife being 
taken in execution upon a ca- /a. and a cept corpus being 
returned by the ſheriff, ſhe was brought to the bar, and 
committed by the court, in execution to the marſhal ; 
but no. committitur being entered on the roll, ſhe brought 
an action of falſe impriſonment ; and becauſe this was a 
deſault in the clerk, it was moved, that it might be al- 
tered and amended ; ſed per curiam, There is a difference 
where a man is brought into court by a habeas corpus, 
and by the return of a cepz corpus; for in one caſe an 
entry is made in. the office-book of the commitment ; 


but if he is committed upon the return of a cepi corpus, 
| | without 
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without a habeas corpus, then there is a ſpecial entry of 
his commitment made on the roll ; and in the principal 
caſe the omiſſion was amended. 2 Rel. Rep. 112, Abing- 
tin's caſe. | Fes | | | | 
Upon the return of a habeas corpus, it appeared, that 


the party was committed by a warrant from the Lord 


Chancellor, for certain matters concerning the King, 
there to remain till delivered by him ; adjudged, that 
the return was too general, for it doth not mention the 
cauſes; it is likewiſe uncertain how long he might re- 
main in_ priſon, for it may be during life, if the Lord 
Chancellor will not deliver him. 2 Cro. 219. Addis's 
caſe. Chamber's caſe. 5 Car. S. P. pojlea Habeas Corpus, 
D.) 8. | 
, The defendant was committed by the ſeſſions until he 
{hould obey an order for taking upon himſelf the office 
of conſtable of ſuch a place ; he denied, that he was an 
inhabitant within the hundred ; adjudged, that he ought 
not to have been committed, but to be indicted upon his 


refuſal to take the office z and if upon the indiftment he 


was found to be an inhabitant in the hundred, he ſhould 
| have been fined, and committed upon non-payment of 
the fine. Crawly's caſe, Cro. Car. 490. | 

In ſalſe impriſonment, the defendant jaſtified by vir- 
tue of a warrant to the baili{F to arreſt the plaintift, and 
that he was required to atſilt in doing it, and detaining 
him till diſcharged by the ſheriff; and upon demurrer to 
this plea it was objected, that the proceſs being executed, 
it ought to be returned, otherwiſe the juſtincation is not 
good, which is true in reſpe&t co the ſheriff, if the 
action had been brought againſt him, but not in reſpect 
to his ſervant, as the defendant was. Co. Gar, 322. 
Gerling's caſe. 

In an action of aſſault, &c. and falſe impriſonment, 
the defendant juſtified, for that the plaintiff being a com- 
mon cheater, played with the defendant with falſe dice, and 
cheated him of his money ; thereupon he mlliter laid his 
hands upon him, in order to have him before a Juſtice of 
peace, who, upon his examination, bound him over to 
the next ſefſions, &c. It was objeCted, that this plea was 
not good, becauſe a man cannot be detained for an of- 
fence without a proper officer ; but adjudged, that the 
plea was good, for a common cheat may be brought be- 
fore a Juſtice of peace by any one. Cro. Car. 234- 

In falſe impriſonment, the defendant juſtified under a 
preſcription to have a court of record in London, and 

. that he was a ſerjeant of the mace of the ſaid court, and 

had a warrant directed to him to arreſt the plaintiff pro 
guodam contemptu, for not paying 20s. to B. G. which 
he did 3 and upon demurrer the plea was held ill, for to 
impriſon a man pro guodam contemptu 1s too general z it is 
true, the officer is to obey the order of the court, but 
that is where the court hath juriſdiction ;z and by this 
plea it doth not appear, that the court hath any juriſdic- 
tion of the cauſe. darch 117. Dye v. Olive. | 

Alderman Langham was committed to Newgate by the 


| Lord Mayor and court of Aldermen, who brought his 


habeas corpus; and upon the return it appeared, that there 
is a cuſtom in London, if a freeman be elected Alderman, 
he ought to take an oath to ſerve in that office, and that 
if he refuſes, he ſhall be committed till he doth ; that 
Langham was a freeman of the city, and that he was de- 
bita mads choſen Alderman of ſuch a ward, and being 
ſummoned to the court, he appeared, and the oath was 
tendered to him, which he refuſed to take in contemptum 
curia, & contra conſuetudinem, &c. whereupon he was 
committed by the court, &c. It was objected, that a 
cuſtom to impriſon, was not good, becauſe it is againſt 
Magna Charta ; but adjudged, that it is incident to a 
court of record to imprifon, and this being fuch a court, 
they might juſtify the impriſonment without a cuſtom ; 
but a fortiori, where there is ſuch a cuſtom, and eſpe- 
cially when that cuſtom is confirmed by act of parliament. 
March 179. Alderman Langhan!s caſe. | 


Upon an information given to a. Juſtice of peace, that 


Sir William Brounker cheated with falſe dice z the Juſtice 


required him to find ſureties for his good behaviour, 


which he refuſing was committed, and afterwards he 


brought a habeas corpus ; and this matter appearing upon 


FA 


the return, adjudged, that a Juſtice of peace cannot 
bind to the good behaviour upon ſuch a gone informa- 
tion, nor aprgy > if in fuch caſe he refuſes to find: ſure- 


ties. Style 16. Sir William Brounker's caſe. | 

Commiſhon of rebellion againſt Thurbane, but one 
Green appeared before the commiſſioners, and affirmed him- 
ſelf to be Zhurbane; whereupon be was apprehended, and 
in reſiſting he ſnatched the commiſſion from them, and 
tore it in pieces; and upon an affidavit made of this 
matter, an attachment was granted againſt him : but per 
Hale Chief Baron, "Though he aflirmed himſelf to be the 
perſon againſt whom the commiſſion was awarded, yet 
that will not excuſe the commiſlioners from falſe impri- 
ſonment, becauſe they had no warrant to take him. 
Hardres 323. Thurbane's caſe, 

See 4 mpriſonment, OK | 

F aiſe ,udgment { Falſo Fudicio.) Writ of falſe judg- 
ment heth where falſe judgment is given in the county, 
or in the hundred, or in other court baron, which is nor 
a court of record, in a plea real or perſonal; as if in a 
writ of right patent, or in other perſonal plea ; there 
the party, plaintiff or deſendant, which is grieved, ſhall 
have this writ, and the writ ſhall iflue firſt out of the 
Chancery : and if the falſe judgment be given in the 
ſheriff's county court, then the writ ſhall be direQed unto 
the ſheriff himſelf. New Nat. Brev. 38. 

Stat. arlb. (52 Hen. 3.) c. 20. enats, that none 
from hencefoith (except our Lord the King,) ſhall hold 
in his court, any plea of falſe judgment given in the 


court of his tenants; for ſuch plea ſpecially belongeth to 


the crown and dignity of our Lord the King. 
| Before the making of this ſtatute, if a ſalſe judgment 


had been given in a court baron, this ſhould have been. 


redrefſed in the court baron of the lord next above him, 
and ſo upwards of the lord paramount ; which both was 
an occaſion of long delays, and the King had alſo ma 

times prejudice thereby ; for that thoſe baſe courts cauld 
aſſeſs no fine or amercement to the King ; which is to 
be underſtood, that if the next immediate meſne had no 
court baron, the falſe judgment could not be redrefled in 
the court of the lord next above, for default of privity ; 
but then the falſe judgment was to be redreſſed in the 
court of Common Pleas, or before the Juſtices in Eyre ; 


and now the Juſtices in Eyre being worn out, the origi- 
nal writ of falſe judgment is returnable coram Fuſticiariis 
noſirts apud Weſim. which are the Juſtices of the court of 


Common Pleas. 2 1/2. 138, 139. 

dtat. 1 Ed, 3. c. 4. enafts, That when a record 
cometh into the King's court by writ of falſe judgment, 
in caſe where the party alledgeth, that the record is other- 
wiſe than the court doth record the ſame, the averment 
{hall be reccived of the good country, and of them which 
were preſent in the court when the record was made, 


if they do come with others of the country by the ſheriff's 
return, . And if they come not, the inqueſt ſhall be 


taken by the good country. 


The averment ſta!l be received ] That is, it ſhall be tried 


by thoſe who were then preſent. For the word averment, 


in this place, ſignifies an aft or trial ; and not an offer 


to juſlity the thing. N. Lutw. 303, in his additions 10 
the Report of Butterfield v. Sarton. | 


In treſpaſs, the defendant juſtified under a precept in 


the hundred-court, &c, for that the plaintiff was nonſuit, 


and coſts taxed, and a precepr to levy it; and upon a de-_ 


murrer it was objected, that there is no ſtatute gives 
coſts in this caſe, but the ſtatute 23 27 8. and 4 Fac. r. 
and thoſe are where the plaintiff is nonſuit aſter appear- 


ance ; and it is not mentioned throughout the pleadings | 


that there was any appearance ; but adjudged, that the 
judgment ſhall be taken to be good till reverſed by writ 
of falſe judgment, and the plaintiff ſhall not take advan- 
tage of it in pleading. 2 Lev, 81. Doe v. Parmiter. 
Treſpaſs guare vi & armis the defendant aſſaulted him ; 
the action was brought in the county-court, and the 
plaintiff had judgment, but it was reverſed in C. B, upon 
a writ of falſe judgment, becauſe the county-court cannot 
fine the defendant as he ought ro be, if the cauſe goes 
againſt him, the words vi & armis being in the declara- 
tion, but without thoſe words treſpaſs will lie in the 


cour!, 
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_ court, though it is not a court of record, t Med. 2t 5. 
Wing v. Fackſon, | Gs. 
| Form of a writ of falſe judgement. | 
GEORGE the Third, &c, To the ſheriff of S. greeting. 


1f A. B.- ſhall make you ſecure in proſecuting his ſuit, 
then in your full county=court do you cauſe to be recorded. the | 


lea, which is in the ſaid court, without our writ, between | 


C. D. and the ſaid A.B. in a certain treſpaſs upon the 
caſe, to the ſaid C. by the ſaid A. dane, &c. whereof the 


faid A. complains, that falſe judgment is done him in the 
ſame court : and that record have brfore our Fuſlices at 
Weſtminſter, the day, &c. under our ſeal, and the ſeals of) 
four legal men of the ſaid court, that were preſent at the 
making of the ſaid record ; and ſummons by g:od ſummaners 
the ſaid C. that he be then there to hear that recwrd ; and 
have you there the ſummoners, &c. and this writ. Wit- 


nels, &c. | | | 

See 12 Vin, Abr, tit. Falſe Fudgment. 

Falſe Latin. Falſe Latin will not vitiate a plea 
or grant, as it was held in O/dorne's caſe. 10 Rep. 133. 
a. It will not vitiate an indictment, as it was held in 
Long's caſe, which was an indictment for murder, where 
the word mamilla was ſpelled with a fingle m. 5 Rep. 
{r will not vitiate a writ, as where quod er deforciat was 
brought againſt two tenants, and it was quod ei reddat in 
the Gngular number. 2 Saund. 38. Cro. Eliz. 543.S. Þ. 
So in a declaration by the ſheriffs of Londen againſt the 
defendant gued reddat ei in the fingular number. 7b. 70. 
Cro. Eliz. 877. 8. P, | CEOS 

Debt againſt the defendant brought by the ſheriffs of 


| he may be indifed 


3. 17: 


London, the declaration was, (vis.) Pueruntur de N, B, 
in medicinis dottor, alias dit” N. B. in medicinis doftorem ; | 
and upon demurrer to this declaration, the defendant had 
judgment in_B. R. but it was reverſed upon a writ of 


| error in the Exchequer, upon the authorities above men- | 


tioned. 1 Lutw. B84. Raymond '& aÞ v. Barbon, 

In treſpaſs againſt two defendants, for taking a hog- 
ſhead of cyder, the defendants, ven” & defend* vim, &c. 
& dicunt quod ipſe compelli non debet, &c. and fo plead in 
abatement, that the plaintiff is outlawed ; and upon de- 
murrer it was obje&ted againſt the pfea, for the falſe La- 
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tin, (viz ) Quad ipſe, when there were two deſendants ; | 


and this was held/a good exception, the plaintiff having 
demurred ſpecially, and ſhewed it for caufe ; and that it 
would have been ill upon a general demurrer. 2 Lutw. 
1529. Ford v. Erigcomb & al'. | 
In an aypeal for murder, the declaration was, that at 
| Clapham, in the county of Surry, venerunt pred' Johan- 
nes & guidem Naniel Stokeley medo defunct?” ; and upon de- 
| murrer it was adjudged, that admitting this word quidem 
made the ſentence falſe Latin, yet it would not abate the 
bill, for it did not at Common Law. 1 Salk. 328., Ben- 
net v. Preſton. See 5 Rep. Laorg's caſe, and 10 Rep. 
I'J33. 
$ writ of error brought, it was aſſigned for error, 
that the verdict was af/ident damna, inſtead of afſidunt, 
but-it was held well enough, for it may be the preſent 
tenſe of the verb afſideo, and there is not ſo much ſtrift- 
neſs required in verdicts as in pleading, becauſe thoſe are 
' the words of a lay jury. 1 Salk. 328, Redwood v, 
- Coward. ge ; ' 
In debt on a bond, if the obligation be falſe Latin, the 
declaration ought to be good Latin; as if the obligation 
be wignti, the declaration ought to be vigint!; and the? 
court is to conſtrue if it be a variance. 2 Show. 155. 
Falſe Latin was held to be cured by a verdict. 8 Ma, 
380. See Englilt, Latin. wth 
Falſe news, Slanderous to the King, &c. to be punifh- 
ed by impriſonment, &c. Stat. Wet. 1. 3 Ed. 1. c. 34+ 
1&2 Ph.& M. c.3. 1FEliz. co. 6b. or ſlanderous to. 
great men, 2 Ric. 2. c. 5. 42 Ric. 2.c.11. Falle pro- 
phecies made felonly, 33 Hen. 8. c. 14. Puniſhed by 
pecuniary penalties, 3& 4 £4. b. c. 15. By imprifon- 
ment, 5 £Eiiz. c. 15 23 £liz, c. 2, See Scandalum 
Uagnatum, REOL 
Falſe oath. Till the ſtatute 3, and 11 Hey. 7, which 
gives power to examine and puniſh .perjuries in the Star- 


—_— — 


Chamber, there was not any puniſhment for auy falie 
Vou. 1, N® 72. | 


| oath of any witneſs at Common Law ; and tiow thete {8 
| a form of puniſhment provided for perjuries by 5 Eliz. yet 
before the ſtatute 3 Hen. 7« 'The King's counſel uſed to 


aſſemble and puniſh ſuch perjuries at their diſcretion ; and 
there was no puniſhment'for perjury at Common Law, 


od in _ of attaint ; as appears 
piritual court, pro lefione fidei 

Cro. E. 520. 't ry wat 
Simpſon. 

It one makes a falſe oath, the patty is puniſhable for it . 
by an aCtion on the caſe, if it be not perjury for which 
; there is a difference between a falſe 
oath and perjury ; for one is judicia}, the other is extra- 
Judicial. And the law inflits greater puniſhment for a 
falſe oath made in a court of juſtice than elſewhere, be- 
cauſe of the preſervation of juſtice. Per Roll Ch. }. 

rin. 1652. Sti, 337. in caſe of Howell v. Gwinn, 

At the Common Law one may be indiRed for a falſe 
oath in an affidavit, Per Roll Ch. ]. Trin. 1652. tt, 
374. King v. Troes, See Perjucy, 7 #22 

Falſe plea, [n pracipe gu:d reddat againſt two, if 
the one comes and takes the entire tenancy upon him, 
upon which they are at iſſue, and it is found againſt the 
tenant, by this he ſhall loſe his moiety ; for it is found 
againſt the tenant for his part, becauſe it is tried. per 
pars upon iſſue z contra of plea to the writ by demurrer. 
Note the difference, Br, Peremptery, pl. 73. cites 8 Eg, 


. 272, but in the 
they uſe to puniſh them. 
ich, 38 and 39 Eliz, C. B, Damport v: 


Plaintiff in a ſuit in Chancery againſt an executor, 
ſhall have the ſame advantage thereof, as if the ſame plea 
were found falſe by verdict at law ; and ſhall have all the 
ſame conſequences here, as follow on a falſe plea at law 
to all intents. Aich. 26 Car. 2. 2 Chanc. Caſes 201« 
Parker v. Dee, See Pleading. | nt 
Falſe prophecies. See Prophecy. 

Felſe ſuggeftion. See Suggeſtion. 

Falſe tokens. See Cheats. | 

Faiſity, Seems to ſignify as much as to prove a thing 
to be falſe, Perkins, Dower, 383, 385. Alfo to ſay 
or do falſely; as to falſify, or counterfeit the King's 
ſeal. Rex———/ic. Lincoln, Scias quod dedimus Adz de 
Effex clerico neftro pro ſervitio ſus emnes terras & tene= 
menta que fuerunt Will. de Scrubby, cujus terra & tene- 
menta junt excatta noſira, per feloniam quam fecit de falſifi- 
catione digilli noſtri, T\, apud Linc. 28 Nov. Clauf. 6. 
Joh. m. 12. in dorſo. Ee EOS 

Felſifying a recorv. It is holden, that he who pur- 
chaſes land of a perſon who afterwards is outlawed of 
felony, or condemned upon his own confeihon, may fal- 
fify the record, not only as to the time wherein the felony 
is ſuppoſed to have been committed, but alſo as to the 
point of the offence. But it is agreed, that where a 
man 1s found guilty, by verdiCt, a purchaſer cannot fal- 
ſify as to the point of the offence, but that he may fal- 
lify for the time, where the party is found guilty gene- 
rally of the offence in the appeal or inditment ; becauſe 
the time is not material upon evidence. 2 Hawk. P. C, 


Alſo it ſeems agreed, that any judgment whatſoever 
given by perſons who had no good commiſſion to proceed 
againſt the perfon condemned, may be-allifted by ſhew- 
ing the ſpecial matter without writ of error, becauſe it 1s 
void ; as where a commiſſion authoriſes to proceed on an 
inditment taken before A. B. C. and twelve others, and 
by colour thereof the commiſſioners proceed on an in- 
ditment taken before eight perſons only, 2 Haws4. P, 
C. 459. 

A it ſeems agreed, that if the treaſon or felony of 
which a man is attainted, be afterwards pardoned by Par- 
liament, the attainder may be falſified by himſelf or his 
heir without plea. 2 Hawk. P.C. 459. | 
_ "Falſifving a recovery, Tenant in tail, remainder 
in tail, he in remainder granted a rent charge out of the 
land, therf the tenant in tail ſuffered a common recovery, 
and ſ01d the eſtate, and died without ifſue ; the grantee of 
the rent-charge diſtrained, and the alience of the tenant in 
tail replevied ; adjudged, that this recovery barred all the 
remainders, and all charges made by them, and likewiſe 
all thoſe in the reverſion, and that the grantee of the 
reat 
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mainder out of which his eſtate is derived can never come 
in poſſeſſion after the recovery ſuffered. 1 Rep. 61, Ca- 
els 7 4 | 

Huſband and wife jointenants of lands, remainder to 
the heirs of the body of the huſband, remainder to 7 
Norris in tail; the huſband ſuffered a common reco- 
very alone of the whole, without naming his wife, as he 
ought; H. Norris, was attainted of treaſon, and Execut- 
ed ; the huſband died without iſſue ; the Queen reſtored 
the ſon of H. Norris,: and granted him the lands which 
ſhe had by the attainder ; adjudged, that though the re- 
covery was erroneous, yet ſo long as it was in force, it 
was a good bar againſt him in remainder as to a moiety, 
but as to the other moiety, it may be falſified by the iſſue 
in tail. 
che/ter's cale. 


-” 


3 Rep. 3. 


Fenant for lite remainder in tail, reverſion in fee to the 


heirs of the devifor : tenant for life ſutfers a common: 


recovery, in which he in remainder was vouched, and the 
uſes were declared to him, who was the remainder in tail ; 
adjudged, that by this recovery all remainders or rever- 
- fions were barred, for no ſtatute made any proviſions for 
thoſe who had remainders or reverſions upon an eltate 
tail, and therefore they could not fallify this recovery ; 
the ſtatute of /Yem. 2. cap. 3- provides for him, who 
hath a reverſion after poſſibility of iſſue extinCt, and the 
ſtatute 32 H. $. cap. 31. for thoſe who have reverſions 
or remainders aſter an eſtate for life. 10 Rep. 43. Jen 
ing's caſe. | 
' Ani infant brought an aſſiſe in B. R. pending which 
action the tenant brought an aſliſe againit the infant in 


the C. P. for the ſame lands, and had judgment by de-. 


| fault, which he pleaded in bar to the aſliſe brought by the 


infant, who ſet forth all this matter in his replication, and. 


that the demandant, at the time of the ſecond writ brought, 
was tenant of the land, and prayed, that he might falſify 
this recovery; and adjudged he might. Godb. 271 
Plett's caſe ; becauſe he could not have a writ of error or 
attaint. 

He in reverſion ſuffered a common recovery, and de- 


clared the uſes ; adjudged, that his heir ſhall not falſify it 


by pleading, that his father had nothing at the time ol 
the recovery ſuffered, becauſe he is eſtopped to fay, that 
he was not tenant to the precipe. Gobd. 189. Duke v, 
Smith. | 4 | 
Tenant for life, remainder in tail, join in a leaſe for 
years to Briſco ; afterwards, in the life-time of the tenant 
for life, the tenant in tail ſuffered a common recovery, 
and then the recoverors turned the lefſee for years out of 
oſſeſſon, and made a feoffment in fee'to Lincoln college 
in Oxen ; then the ſon and heir of the tenant in tail, in 
the life-time of his father, releaſed to the college with 
_ warranty ; the leſſee for years re-entered, then both the 
tenant for life and tenant in tail died, and the iſſue in 
tail made a diſtreſs on the cattle of the leſſee damage- 
feaſant, who brought a replevin z and whe Jorg that the 
"taking the cattle was not wrongful, becauſe the ifſue in 
tail was not barred by the recovery; it is true, where 
there is a tenant for life, and he in remainder in tail ſuf- 
fers a recovery in the life-time of the tenant for life, he is 
eſtopped to ſay, that he had nothing in the freehold, and 
the heir is liable to this eſtoppel, as well as he is inherit- 
able to the land ; and the reaſon why they are both bound 
_ by eſtoppel is, becauſe the father, who ſuffered this re- 
covery, is ſuppoſed to have a real recompence in value 
from the common vouchee, but here he had no real re- 
 compence, but only in eſtoppel, and though he himſelf 
was eſtopped, yet, by the re-entry of the leſſee for years, 
the eſtate for life, and the remainder, were again reduced to 
the ſame tenant in tail ; but becauſe neither the remainder 
in tail, nor his ſon and heir, had any thing in intereſt, 
when the releaſe was given to the college, therefore that 
releaie ſhould not enure to that body of men, nor the 
warra nty ; for it is the nature of a warranty to keep one 
out 0 © poſſeſſion who never had it, and therefore it ought 
to be* made to one who 1s in poſſeſſion ; and becauſe the 
tenan in tail in this caſe was never out of pofleſſion, in 


| | 


'The ſecond reſolution in the Marquis of //in- 
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rent ſhall never falify this recovery ; becauſe the re- intereſt, but only in eſtoppel, neither the releaſe of war- 


2 


ranty ſhall diſcontinue the tail ; ſo that the iſſue in| tail is 
not barred by this recovery, but he may falſify it in a 
poſleflory aCtion, as this is, Afr 245. Briſcoe ve Cham 
berlaine, | 

Tenant in tail made a fcoffment in fee to his own fon, 
who was then of full age, and afterwards he difleiſed himy 
and then levied a fine ; but before the laſt proclmation 
the ſon entered, and made a feoltment, then ail the pro 
clamations were made, and afterwards both the father and 
ſon died ; then the feoffee of the ſon made a leale to 7”. 
R. and died ſeiſed, and the iſſue of the tenant in tail 
brought a formea® againit the heir of the ſaid feoffec, 
who was in by deſcent, and recovered againſt him by a 
teat defence of his title, and then he turned the leflce 
for years out of poſſeſſion, and thereupon brought an 
ejectment ; ad;udged, that he might falſify the recovery 
had by the iſſue in tail, becauſe the iſſue in tail was bound 
by this fine ; but becauſe it appeared by the pleading, 
that the fine was levied by the tather to that very perſon, 
to whom the feoſfee of the fon had granted this .lcafe tor 
years, and who was now plaintift; and it not being 
averred to be levied to any other uſe; therefore his leaſe 
was extinguithed, and he was incapaple to falſify the re- 
covery obtained by the tenant in tail. A4z9r 391i. King 
ve. {Tunt. | | 

See Fines and recoveries, and 12 Fin, Abr. tit. Fal- 
/ifying Recoveries, | 

Faiſifning a verdict. Where in any real ation, there 
is a verdict againſt tenant in tail, the iNue can never 
fallfy fuch verdict in the point dire&tly tried ; but oaly 
in a ſpecial manner, as by ſaying that ſome evidence was 
omitted, &c. Lord Raym. 1650. k 

Falſonactu®, A forger. £t quod falfonarios char- 
tarum, & reton/ores denarionum, ubi es fcient duegent. 
Hoveden, fol. 424, num. go. 

Faiſo retozn2 b2emum, ls a writ lying againſt the 


| ſheriff, for falſe returning of writs. Keg. Fudic. fel. 


ztamilia, Signiſies all the ſervants belonging to a par- 
ticular maſter; in another ſenfe it is taken for a portion 
of land, viz. as much as is ſufficient to maintain one 
family, viz. Et confe/tim ei terram 70 familiarum largitnr. 
vimeon Dunelm. So in Brompton, Dedit ei mona/terium 
[riginta familiarum in loo. Du Cange. Pro hida, maſſa, 
manſa, carucata Donauit terram quinquagiruta famili- 
arum ad conſflruendum monaflerium. Bea Hiit. Eccl. lib. 
4+ C. 3= This term hide is, by our writers, ſometimes 
called a manſe, ſometimes a family, ſometimes carucata, 
or a plough-land 3 containing as much as one plough and 
oxen could cultivate in a year. Creſy's Church Hiſt. 
fol. 723. 6. Ubi Beda familiam, Saxonicus ejus interpres 
coetaneus paſſim hide redderet, Anglo-Normannis car ucata 
terre. Glofl. in X. Script. Cowell, edit. 1727; 

Fanaticks, A general name for Pnaters, Anabapti/ts, 
and all other ſeCtaries and faQious diflenters from the 
church of England. Stat. 13 Car, 2. cap. 6, | 


Fanatio, ( Menfis fanationts,) The fawning time or 
fence-month in foreſts, fifteen days before Midſummer, 
and fifteen days after ; when great care was taken that 
no diſturbance ſhould be given to the does or their young 
fawns. See Kennett's Gl:fjary in Fannatiz, During this 
time, by the Lgws of the Foreſt, all hunting is prohi- 
bited : Prohiberdum eff etiam ad placitum foreſt ne aligua 
carretta exeat chiminum in fareſia Regis ;, neque porci fint in 
foreſia Regis tempore foineſon, viz. 15 diebus ante nativi- 
tatem ſantti Johannis Bapt. & 15 diebus poſt idem feſtum. 
Hoveden, f. 784. See Fvingjua. LIL 

Fannacum frumentum, Wheat or bread corn cl2aned 
up "r fanned with a wind-fan or knee-fan——- C.ll{erarius 
Mon. Wigorniz recipiet in ſeptimana decem ſextarios fru- 
menti fannatos, & decem mittas braſii, Mon. Ang. tom, 
I. P- 136. b. | | 

Faonatio, (from the Fr. faommer,) A fawning or 
bringing forth young, as deer do ſawis, Chara Fore/e, 
cap. 8, | | 
 Farandman, (from the Sax, faran, to- travel,) Ac- 


cording to the interpretation of Shene de Yirber, ſignif. is 
a Merchant 


'F-A-:R 
a merchant ftranger; to whom, 'by the laws of Srr27and, 
juſtice ought.to be done with all expedition, that his buſi- 
neſs or journey be not hindered, 

Facdel of iand, ( Fardelia terre,) Is, according to 
ſome authors, the fourth part of a yardeland; yet Noy, 
in his Complete Lawyer, pag. 57. will bave two fardels of 
land make a nook, and four nooks make a yard-Jand. 

Farding-deal, (Sax. ford. i. e, gquarta, and del or 
. ole, pars) Alias farundel of land, guadrantata terre, fig- 
nifieth the fourth part of an acre, Crom. Fur, fol. 220. 
Duadrantata terre 18 read in Reg Orig. fol. 1. 6, where 
there are Denariata & oholata, ſolidata & librata terre, 
which probably mult ariſe in proportion of quantity, as 
a half-penny, penny, ſhilling, pound, riſe in value or 
eſtimation 3 then mult ob-lata be balf an acre, denariata 
an acre, /oltdata twelve acres, and /ibrata twelve ſcore 
acres : and yet we find Viginti libratas terre vel redditus. 
Reg, Orig. fol. 94. and fel. 248. whereby it ſeemeth, 
that /ibrata terre 1s ſo much as yieldeth twenty ſhillings 
per annum, and Centum ſolidatas terrarum, tenementorum 
 & reddituum, ſol. 149.' And in F. N. B. fol. $7. are 
theſe words, /:ginti libratas terre vel redditus, which 
argueth it to be fo much land as yields twenty ſhillings 
þ:r ann. See Furiong, Others hold «belata terre to be 
but half a perch, and denariata > perch. . See Spelm. Glo}. 
verbo Obelata Terra. Statis, &c. me Re. de J. dediſje me- 
dietatem unius feorwendel terre, de meo dominio, &fc. 
Angl. 2 par. fol. 913 b. At 1nkland in Herefordſhire, 
they call it a verndal of land. Cowell, edit. 1427. _ 

Farding, or Fartit1g 8f gold, Seemeth to be a coin 
uſed in ancient times, containing in value the fourth part 
of a noble, 2zz. twenty pence in filver, and in weight 
the {xth part of an ounce of gold ; that is, of five ſhil 
lings in ſilver. This word is uſed 9g H. 5. cap. 7. thus, 
Item, That the "King do to be ordained good and juſt 
weight of the noble, half noble, and farthing of gola, 
with the rates neceffary to the fame for every city, &c. 


_ by which place it plainly appeareth to have been a coin, 


as well as the noble and halt noble. Knighton, in the year 


1345, faith, Eodem anno nobile & obelus & ferthing de auro | 


eeperunt firrere in Anglia, Cowell, edit. 1927. 

Fare, Signifies a voyage or paſſage, or, according as 
we now ule it, money paid for paſhng by water. 2 & 2 
P. & M.. c; 16: _7 ED 

Farinagiuin, Toll of meal or flour. ——£Et gnad de 
cetero molendinarius non capiat farinagium, &c, Ordina- 
tianes Fuſtin. in Inſjula de Ferſey, 17 Ed. 2. 

Fariey, or Farieu, In the manor of 77% Slapton in 
come Devon. if any tenant die poſſeſſed of a cottage, he is 
by the cuſtom to pay to the lord fix pence for a farley ; 
which may be in lieu of a herzet: for in ſome manors 
weſtward, they diſtinguiſh Farley to be the beſt of the 
goods, as heriot is the beſt beaſt, payable at the tenant's 
death. Cowel!, edit. 19727, 

Farlingarii, Whoremongers, adulterers ; from the Sax. 
* forlicgean, fornicart., Cowell, edit. 1727. —_—_ 

Farm, or Ferm, (from the Sax. /eo-m, 1. e. food, and 
this from /e:rmar, 7. e. to feed) In the laws of Canutus, 
in 67, #carm, Mr. Lambard renders victum ; ſo reddere 
firmam unius no&is, and reddebat unum diem de firma, is fo 
much proviſien for a night and a day; for about the time 
of H/illiam the Conqueror, the rents were reſerved in 
proviſions, which was altered by FH. 1, It is uſually the 
chief meſſuage in a village or town, whereto belongs 
great demeſncs of all-ſorts, and hath been uſed for term 
of life, years, at will. The rent reſerved upon ſuch a 
leaſe, is called farm, and the tenant or leffee, farmer. 
See Fermc, and Spelman's Glofſ. verbo Firma. Cowell, 
edit, 1727- | 

Farmer, Is he who rents a farm, or is leſſee thereof. 
Termes de la Ley. And it is ſaid generally every leflee for 
life or years, although it be but of a ſmall houſe and land, 
is called farmer, as he is who occupieth the farm. As 
this word implies no myſtery, except it be that of hul- 
bandry, huſbaniman is the proper addition of a farmer. 
2 Hawk. 188. By ſtat. 21 Hen. 8. c. 13. no parſon*or 
ſpiritual perſon may take farms or leaſes of land, on pain 
of forfeiting 1074. per month. And by ſtat. 25 Hen, 8. 
c. 13. and 32 Hen, 8, c. 28. no perſon whatſoever ſhall 


Mon. 
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take above two farms together, and they t6 be in the ſame 
pariſh, under the penalty of 3s. 44. a week. | 

Farmers, Gzaziers, &c. Not to be deemed bankrupts, 
5 Geo. 2, cap. 30. ſet?. 40. Por farmers in Norfolk and 
Suffolk, fee Pv2folk and Suffolk; EOS 
Farmers of exciſe, Their authority, t6 & 17 Car, 2: 
cap. 4. | —_ 

+a:9 ſtands, No drawback or bounty to be allowed 
for goods expoited from Great Britain or Ireland to the 
[lands of Faro, 5 Gece 3 c. 43. ſet. 30. The iflands of | 
Fare to be included in the oath upon debentures for goods. 
exported, '5' Gon $Þ'c::473s feb If. 

3erthing, (in vax, feorthling) Was the fourth part of 
S079 penny, and frequently in uſe among them. See 
enn”, 

Farthing of land, (Sax. feordling) Seems to be a great 
quantity, and differs much from furding-gdeal; for in a 
book of Survey of the Maner of Weft Slapton, in Om. 
Devon. there is an entry thus made: "A. B. holds fix 
farthings of land, at 126. per annum. ' See Fardel and 
Fardiny-deal, Farthing always impoited the fourth part 
and therefore guarter-rials, or pieces of gold that paſſed 
for two ſhillings and fix pence, the fourth part of a rial 
current at ten ſhillings, were called 7ia/-farthings in an 
indenture of the mint. 1 2, 6. Cowell, edit. 1927. 

Farundel, "Che ſame with Farding-de.l, | 

Faſma, A language, viz. A Latino 7 hetorico faſmate 77: 
propriam vertit imguam valumina. Nu Freſne. | 

Faſius, A faggot, Fr. faiſfſeau.——Conceffit abbati duss 
faflos dorſales ramorum greſſorum baſci ipfius. Mon, Avgl: 
tom). 2:-Þ:-438.---: 

#ajt and fraft dan. See Holndanvs, ; 

Faftecmans, Pledges ; from the Sax. faft, firmus, and 


| man, hom», De empttonibus fine fidejuſſionibus, quod Anglice 


vocant faſtermannes. Leg. Kdw. Confefſor. cap. 33. | 
Fat, or Yate, Is a great wooden veſſel, which among 
brewers and wallters is ordinarily uſed at this day to mea- 
{ure malt by ſor expedition, containing eight buſhels, or 
a quarter, mentioned 1 Z7. 5. cap, 10. 11 H. þ. cap. 8. 
[t is alſo a leaden pan or yefle] for the making of ſalt at 
Droitwich, in the county of F/rcefter, whereof the ſeve- 
ral owners or proprietors do claim eſtates of inheritance 
and burgeſsſhip; alſo a great brewing-veſſcl uſed by all 
brewers to run their wort into. Cowell, edit. 1927, * 
Father and ſon. Father ſhall not have an ation 
againſt the maſter for beating his ſom and heir apparent, 
and laming him fo as to be diſparaged as to his marriage. 
Le. 50. Paſch. 29 Eliz. B. R. Gray v. Feffes 
Action lies not for the father, though it was objeQed, 
that he was at the charge of curing his ſon of his wounds, 
becauſe he was not compellable 'to'it. Cro. Elz. 849, 
But it was admitted that aCtion might have lain tor the 
father, if he had ſhewn that the ſon was his ſervant, 
whereby he loſt his ſervice. But alledging loſs of ſervice, 
without alledging that the fon was his ſervant, is not ſuf-_ 
ficient. Cro. Eliz 849. TIL. los | | 
if the fon marries without conſent of the father, the 
ſather has no remedy: - Le, $0. Gray v. Jeffes, ——See 
5 Med. 222. King alias Mithel v. Thorp. | | 
'The father ſhall not have aQtion for taking any of his 
children, except his heir ; and that is, becauſe»the mar- 
riage of his heir belongs to the father, but not of any 
other his ſons or daughters. And the father h2s no pro- 
peity or intereſt in the other children, which the law ac- 
counts may be taken from him. 'Cro. Ez. 770. Trin, 
42 El'z. B, R. Barham v. Dennis. —But Glanvil |. 
contra, Ibid. 00 07 300264068] X 5 | 
| | Treſpaſs quare filiam & bheredem ſuam rapuit & ab- 
duxit lies for the father, but not for the mother ; for the 
father of common right ſhall 'have the ward of his fon or 
daughter ; per Cateſby. Br. Garde, pl, 55. cites g Ed, 


: Bots releaſed by the: father, which he had taken in 
the name of his ſotis, being infants, thought good, and 
allowed. Toth. 88. cites Hill. 20 Fac. Simonds v. Luml:y. 

'The grandfather deviſed lands to his fon, to pay 10/7. 
per annum to the lon's three daughters; the father gives 
200 /, in marriage with one ; whether the 107. per ann. 


ſhall be included in the 200/. or not ; it was decreed that 
it-. 
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' rent ſhall never falſify this recovery ; becauſe the re- || 


mainder out of which his eſtate is derived can never come 
in poſſeſſion after the recovery ſuffered. 1 Rep. 61, Ca- 


Is 6: 

Huſband and wife jointenants of lands, remainder to 
the heirs of the body of the huſband, remainder to 7 
Norris in tail; the huſband ſuffered a common reco- 
very alone of the whole, without naming his wife, as he 
ought; H. Norris, was attainted of treaſon, and Execut- 
ed ; the huſband died without ifſue ; the Queen reſtored 
the ſon of H. Norris,: and granted him the lands which 
ſhe had by the attainder ; adjudged, that though the re- 
covery was erroneous, yet fo long as it was in force, it 
was a good bar againſt him in remainder as to a moiety, 
but as to the other moiety, it may be falſified by the iſſue 


in tail. "The ſecond reſolution in the Marquis of /77n-. 


che/ter*'s cale. 3 Rep. 3- | 
"Tenant for lite remainder in tail, reverſion 1n fee to the 
heirs of the deviſor : tenant for life ſuſfers a common 
recovery, in which he in remainder was vouched, and the 
uſes were declared to him, who was the remainder in tail ; 
adjudged, that by this recovery all remaiaders or rever- 


' fions were barred, for no ſtatute made any proviſions for 


thoſe who had remainders or reverſions upon an eltate 
tail, and therefore they could not fallify this recovery ; 
the ſtatute of /Pem. 2. cap. 3- provides for him, who 
hath a reverſion after poſhbility of iſſue extinCt, and the 
ſiatute '32 H. 8. cap. 31. for thoſe who have reverſions 
or remainders aſter an eſtate for life. 10 Rep. 43. Jen 


 ing's caſe. 


An infant brought an aſliſe in B. R. pending which 
ation the tenant brought an aſlſiſe againit the infant in 
the C. P. for the ſame lands, and had judgment by de- 
fault, which he pleaded in bar to the aſliſe brought by the 
infant, who ſet forth all this matter in his replication, and 
that the demandant, at the time of the ſecond writ brought, 
was tenant of the land, and prayed, that he might falſify 
this recovery; and adjudged he might. Godb. 271 
Plett's caſe ; becauſe he could not have a writ of error or 
attaint. - Ea 

He in reverſion ſuffered a common recovery, and de- 
clared the uſes ; adjudged, that his heir ſhall not falſify it 
by pleading, that his father had nothing at the time ol 
the recovery ſuffered, becauſe he is eſtopped to ſay, that 
he was not tenant to the precipe. Gobd. 189. Duke v. 
Smith. | 
Tenant for life, remainder in tail, join in a leaſe for 
years to Briſco ; afterwards, in the life-time of the tenant 
for life, the tenant in tail ſuffered a common recovery, 
and then the recoverors turned the lefſee for years out of 
poſſeſſion, and made a feoffment in fee'to Lincoln college 
in Oxen ; then the ſon and heir of the tenant in tail, in 
the life-time of his father, releaſed to the college with 


' warranty ; the leſſee for years re-entered, then both the 
tenant for life and tenant in tail died, and the iſſue in 


tail made a diſtreſs on the cattle of the leſſee damage- 
feaſant, who brought a replevin ; and adjudged, . that the 


taking the cattle was not wrongful, becauſe the iſſue in 


tail was not barred by the recovery; it is true, where 
there is a tenant for life, and he in remainder in tail ſuf- 
fers a recovery in the life-time of the tenant for life, he is 
eſtopped to ſay, that he had nothing in the freehold, and 
the heir is liable to this eſtoppel, as well as he is inherit- 
able to the land ; and the reaſon why they are both bound 
by eſtoppel is, becauſe the father, who ſuffered this re- 
covery, is ſuppoſed to have a real recompence in value 
from the common vouchee, but here he had no real re- 
compence, but only in eſtoppel, and though he himſelf 
was eſtopped, yet, by the re-entry of the leſſee for years, 
the eſtate for life, and the remainder, were again reduced to 
the fame tenant in tail ; but becauſe neither the remainder 
in tail, nor his ſon and heir, had any thing in intereſt, 
when the releaſe was given to the college, therefore that 
rel:aie ſhould not enure to that body of men, nor the 
warra nty ; for it i5 the nature of a warranty to keep one 
out 0 © poſſeſſion who never had it, and therefore it ought 
to be* made to one who is in pofleſhon ; and becauſe the 
tenan in tail in this caſe was never out of poflelſion, in 


| 


FA": 


7 
ntereſt, but only in eſtoppel, neither the releaſe or war 
ranty ſhall diſcontinue the tail ; ſo that the iſſue in tail is 
not barred by this recovery, but he may falſify it in a 
poſleſlory action, as this is. Afr 245. Briſcoe ve Cham 
berlaine. | 

Tenant in tail made a feoffment in fee to his own fon, 
who was then of ſull age, and afterwards he diſleiſed him 
and then levied a fine ; but before the laſt procl.mation 
the ſon entered, and made a (eottment, then ail the pro- 


-» 


ſon died ; then the feoffee of the ſon made a leale to //”. 
R. and died ſeiſed, and the ifſue of the tenant in tail 
brought a formea®2 againit the heir of the ſaid feoflec, 


| who was in by deſcent, and recovered againit him by a 


teat defence of his title, and then he turned the leflce 
for years out of poſſeſſion, and thereupon brought an 
ejectment ; adjudged, that he might fallify the recovery 
had by the iſſue in tail, becauſe the ifjue in tail was bouud 
by this fine ; but becauſe it appeared by the pleading, 
that the fine was levied by the tather to that very perſon, 
to whom the feoſfee of the ſon had granted this lcafe tor 
years, and who was now plaintift; and it not being 
averred to be levied to any other uſe; therefore his leaſe 
was extinguithed, and he was incapaple to falſify the re- 
covery obtained by the tenant in tail. A4z9r 3yi. King 
ve. {HTunt. | | 

See Fines and recoverics, and 12 Fin, Abr, tit. Fal- 
/ifjing Recoveries, Ss 
 Faiſiſying a verdic. Where in any real ation, there 
is a verdict -againſt tenant in tail, the iſNue can never 
fality ſuch verdict in the point dire&tly tried ; but oaly 
in a ſpecial manner, as by ſaying that ſome evidence was 
omitted, Sc. Lord Raym. 1050. | 

Falſonactue, A forger. £t quod falſonarios char- 
tarum, & reton/ores denariorum, ubi eos feient duegent. 
Hoveden, ſol. 424, num. 40. ; 

Faiſov rerozn2 vzemum, bs a writ lying againſt the 


| ſheriff, for falſe returning of writs. Keg. Fuatc. fels 


3+ b. | 

ztamilia, Signifies all the ſervants belonging to a par- 
ticular maſter ; in another ſenſe it is taken for a portion 
of land, viz. as much as is ſufficient to maintain one 
family, viz. £t confe/tim ei terram 70 familiarum largitrr. 
Simeon Dunelm. So in Brompton, Dedit ei monaſterium 


manſa, carucata Donavit terram quinquagiuta famili- 
arum ad conflruendum monaflerium. Keda Hitt. Eccl. lib. 
4+ C. 3 This term hide is, by our writers, ſometimes 
called a manſe, ſometimes a family, ſometimes carucata, 
or a plough-land 3 containing as much as one plough and 
oxen could cultivate in a year. Creſſy's Church Hife. 
fel. 723. b. Ubi Beda familiam, Saxonicus ejus interpres 
coetaneus paſſim hide redderet, Anglo-Normannis carucata 
terre. Gloſl. in X. Script. Cowell, edit. 1727; 

Fanaticks, A general name for Pnaters, Anabaptiſts, 
and all other ſeCtaries and faQtious diflenters from the 
church of England. Stat. 13 Car, 2. cap. 6, 

Fanatio, ( Men/is fanationts,) The tawning time or 
fence-month in toreſts, fifteen days before Midſummer, 
and fifteen days after ; when great care was taken that 


fawns. See Kennett's Gl:ffary in Fannatiz, During this 
time, by the Lgws of the Foreſt, all hunting is probi- 
bited : ProbibeWdum eft etiam ad placitum foreſte ne aligua 
carretta exeat chiminum in foreſia Regis 3 neque porct fant in 
foreſia Regis tempore foineſon, viz. 15 diebus ante nativi- 
tatem ſancti Johannis Bapt. & 15 diebus poſt idem feſtum. 
Hoveden, f. 784. See Foinejun. | 
Fannacum frunentum, Wheat or bread corn cl-aned 
up or fanned with a wind-fan or knee-fan Cllerarius 
Mon. Wigorniz recipiet in ſeptimana decem ſextarios fru- 
menti fannatos, & decem mittas brafii, Mon, Ang. tom, 
I. P- 136. b. | | 
Faonatio, (from the Fr. faomer,) A fawning or 


bringing torth young, as deer do ſawus, Charta Foreſt, 
cap. 8. | | 


cording to the interpretation of Skene de Verbor, ſignif. is 
| | a merchant 


clamations were made, and afterwards both the father and 


iriginta familiarum in loo. Du Cange. Pro hida, maſſa, 


no diſturbance ſhould be gorn to the does or their young. 


 Farandman, (from the Sax, faran, to. travel,) Ac- 
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tienes Fuſtin. in Inſula de Ferſey, 17 Ed. 2. 


* forlicgean, fornicars. 


| E | 
F-2:0 


- a merchant Qranger; to whom, by the laws of Sertand,” 


juſtice ought.to be done with all expedition, that his buſj- 
neſs or journey be not hindered, 

Facdel vr iand, ( Fardelia terre,) Is, according to 
ſome authors, the fuurth part of a yardeland; yet Ney, 
in his Complete Lawyer, pag. 57. will have two fardels of 
land make a nook, and four nooks make a yard-land. 

Farding-deal, (Sax, feord. i. e. quarta, and del or 


_ tale, pars) Alias farundel of land, guadrantata terre, fig- 


nifieth the fourth part of an acre, Crom. Fur, fol. 220. 
Druadrantata terre is read in Reg Orag. fol. 1. v6, where 
there are Denariuata & oholata, ſolidata & librata terre, 
which. probably mult ariſe in proportion of quantity, as 
a half-penny, penny, ſhilling, pound, riſe in value or 
eſtimation; then muſt ob2lata be balf an acre, denariata 
an acre, /ol:data twelve acres, and /tbrata twelve ſcore 
acres : and yet we find Viginii libratas terre vel redditus. 
Reg, Orig. fel. 94. and fel. 248. whereby it ſeemeth, 
that /ibrata terre 18 ſo much as yieldeth twenty ſhillings 
per annum, and Centum ſolidatas terrarum, tenementorum 


& reddituum, fol. 149. And in F. N. B. fol. 87. are 


theſe words, /:gint: libratas terre vel redditus, which 


argueth it to be fo much land as yields twenty ſhillings 
þ:r ann. Yee Furiong, Others hold «bolata terre to be 
but half a perch, and denariata a perch, See Spelm. Gloff. 
verbo Obolata Terre, Sciatis, &c. me R. de J. dediſje me- 
dietatem unius feorwendel terre, de meo dominio, &c. Mon. 
Angl. 2 par. fol. 913 bo At Ainkland in Herefordſhure, 
they call it a verndal of land. Cowell, edit. 1427. | 
Farding, or Farti11g 3} gold, Seemeth to be a coin 
uſed in ancient times, containing in value the fourth part 
of a noble, viz. twenty pence in filver, and in weight 
the ſixth part of an ounce of gold ; that is, of five ſhil 
lings in ſilver. 'This word is uſed 9 HF. 5. cp. 7. thus, 
Item, That? the King do to be ordained good and juſt 


weight of the noble, half noble, and farthing of gol«, 


with the rates neceffary to the ſame for every city, &c. 
by which place it plainly appeareth to have been a coin, 
as well as the noble and halt noble. Knghton, in the year 
1345, faith, Eodem anno nobile & obelus & ferthing de auro 
ceeperunt fiorere in Anglia, Cowell, edit. 1727. 

Fare, Signifies a voyage or paſſage, or,, according as 
we now ule it, money paid for paſſhng by water. 2 & 3 
£. & I*. $36: REL 

Farmag'umn, Toll of meal or flour. Et quod de 
cetero molendinarius non captat farinagium, &c, Oraina- 


Fariey, or Farien, In the manor of 1/2 Slapton in 
come Devon. if any tenant die poſſeſſed of a cottage; he is 
by the cuſtom to pay to the lord fix pence for a farley ; 
which may be in lieu of a herzot : for in ſome manors 
weſtward, they diſtinguiſh. farley to be the beſt of the 
goods, as heriot 1s the beſt beaſt, payable at the tenant's 
death. Cowel', edit. 1927. | 

Farlingarii, Whoremongers, adulterers ; from the Sax. 

Cowell, edit. 1727. a, 


Farm, or Ferm, (from the Sax. eo m, 1. e. food, and 


_ this from fe:rmar,, 7. e. to feed) In the laws -of Canutus, 


in 67, Fcarm, Mr. Lambard renders victum ; ſo redadere 
firmam unius nos, and reddebat unum diem de firma, is fo 
much provilien for a night and a day; for about the time 
of H/illiam the Conqueror, the rents were reſerved in 
proviſions, which was altered by H.1. It is uſually the 
chief meilſuage in a village or town, whereto belongs 
great demeſnes of all-ſorts, and hath been uſed for term 
of life, years, at will. "The rent referved upon ſuch a 


| Teafe, is called farm, and the tenant or leflee, farmer. 


See Ferme, and Spelman's Glofſ. verbo Firma. Cowell, 
edit, 1727. | 

Farmer, Is he who rents a farm, or is leſſee thereof. 
Termes de la Ley. And it is ſaid generally every leſſee for 
life or years, although it be but of a ſmall houſe and land, 
is called farmer, as he is who occupieth the farm. As 
this word implies no myſtery, except it be that of hul- 
bandry, huſban4man is the proper addition of a farmer. 
2 Hawk. 188. By ſtat. 21 Hen. 8. c. 13. no parſon or 


: ſpiritual perſon may take farms or leaſes of land, on pain 


of forſeiting 107. per month. And by ſtat. 25 Hen, 8. 
c. 13. and 32 Hen, 8, c. 28. no perſon whatſoever ſhall 


FP AP. 
take above two farms together, and they t6 be in the fart 
pariſh, under the penalty of 3s. 44. a week. 

Farmers, G2aziers, -&c. Not to be deemed bankrupts, 

Ges. 2. cap. 30. ſeft. 40, For farmers in Norfolk and 

uffolk, ſee Nv2folk and Suffolk, a.” 

Farmers of exciſe, Their authority, 16 & 17 Car, 2: 
cap. 4+ | 
3-a:0 Jſlands, No drawback or bounty to be allowed 
for goods expoited from Great Britain or Ireland to the 
[Mands of Faro, 5 Gees 3 © 43. ſet. 320. The iſlands of 
Faro to bg included in the oath upon debentures for goods 
exported, 5 Geo. 3. c. 43. ſed. JJ. ' * 

3erthing, (in Sax, feorthling) Was the fourth part of 
S029 penny, and frequently in uſe among them. See 

enn', 

Farthing of land, (Sax. feordling) Seems to be a great. 
quantity, and differs much from furding-dealz for in a 
book of Survey of the Manor of Weſt vhapton, in Om. 
Devon. there is an entry thus made: "A. B. holds ix 
farthings of land, at 1261. per annum. See Fardel and 
Fardiny-deal, Farthing always imported the fourth part 
and therefore quarter-rials, or pieces of gold that paſſed 
for two ſhillings and fix pence, the fourth part of a rial 
current at ten ſhillings, were called ria/-farthings in an_ 
indenture of the mint. 1 Z, 6. Cowell, edit. 1927. 

Farundel, "Che ſame with Farding-de-1. 

Faſma, A language, viz. A Latino 7hztorico faſmate in 
propriam vertit linguam valumina, Nu Freſne. RY 

Faſjus, A faggot, Fr. faifſeau.——Conc {fit abbati duos 
Taflos dorſales ramorum greſſorum baſci ipfius. Non, Angl. 
tom. 2, Pp. 238. 

Faſt and fiaft dans. See PYolndays, | 

Faftecmans, Pledges ; from the Sax. feft, firms, and 
man, hom»s, De emptionibus fine fidejuſſiombus, quod Anglice 
vocant faftermannes. Leg. Edw. Confefſor. cap. 33. 

Fat, or Pate, Is a great wooden veſſel, which among 
brewers and mallters is ordinarily uſed at this day to mea- 
ture malt by ſor expedition, containing eight buſhe!s, or 
a quarter, mentioned 1 . 5. cap, 10. 11 H. 6. cap. 8. 
[t is alſo a leaden pan or yeſle| for the making of falt at 
Droitwich, in the county of F/ercefter, whereof the ſeve- 
ral owners or proprietors do claim eſtates of inheritance 


[and burgeſsſhip; alſo a great brewing-veſſcl uſed by all 


brewers to run their wort into. C:well, edit. 1727. 

Father and ſon, Father ſhall not have an aQion 
againſt the maſter for beating his ſow and heir apparent, 
and laming him ſo as to be diſparaged as to his marriage. 
Le. 5o. Paſch. 29 Eliz. B. R. Gray v. Feffes. 

Action lies not for the father, though it was objefed, 
that he was at the charge of curing bis ſon of his wonnds, 
becauſe he was not compellable to it. Cre. Ehz. 849, 
But it was admitted that aftion might have lain tor the 
father, if he had ſhewn that the ſon was his ſervant, 
whereby he loſt his ſervice. But alledging loſs of ſervice, 
without alledging that the ſon was his ſervant, is not ſuf- 
ficient. Cro. Eliz 849. I +4 Jae hs 

if the ſon marries without conſent of the father, the 
ſather has no remedy: - Le. 50. Gray 7. Jeffes —See 
5 Med. 222. King atias Mitchel v. Thorp. 

'The father ſhall not have aCtion for taking any of his 
children, except his heir ; and that is, becauſe«-the mar- 
riage of his heir belongs to the father, but not of any 
other his ſons or daughters. And the father h:s no pro- 
peity or intereſt in the other children, which the law ac- 
counts may be taken from him. Cre. Eliz. 570 Trin, 
42 El'z. B, R. Barham v. Dennis. ——But Glamil F. 
contra, (Ibid. 9 f 5 Sint 47 +7 NE da, 
| -» Trelpaſs quare filiam & beredem ſuam rapuit & ab- 
duxit lies for the father, but not for the mother ; for the 
father of 'common right ſhall have the ward of his fon or 
daughter ; per Cate/by.” Br. Garde, pl, 55, cites g Edw, 


? Bids releaſed by the: father, which he had taken in 
the name. of his ſofis, being infants, thought good, and 
allowed. Toth. 88. cites #ill. 20 Fac. Simonds v. Luml-y. 

'The grandfather deviſed lands to his fon, to pay 10/. 
per annum to the ſon's three daughters ; the father gives 
2001, in marriage with one ; whether the 107. per ann. 


jhall be included in the 2007. or not ; it was decreed that 
| | it 


i 


8 A F 
it ſhould be included. Toth, 141. cites Mich. 13 Car. 
Kirrington v. Aſly. 

The father received a legacy of 100 /. and anotber of 
gO /. left to B. his eldeſt fon, by the grandfather and 
grandmother ; afterwards the father gave bond to pay his 
ſon, whom he had diſinherited, 60co /. it was inſiſted, 


that the bond included the legacies; but Lord Jefferies, 


- in favour of a dilinherited heir, would allow no more 
than what they could prove to have been actually paid 
towards ſatisfaftion of theſe legacies, and eo nomine as in 
part of the legacies, and the reſt to be paid with intereſt. 
Aich. 1687, Vern. 480. Sir William Cann v. Lady 
Cann. | | 
| A legacy of 1501. to the daughter of B. was paid to B. 
who after, on her marriage with F. S. gave her 1000/7. 
portion, and ſettled a church leaſe upon her, and main- 
tained her and huſband fourteen years at his own houſe. 
The Maſter of the Rolls decreed the legacy with colts, 
but ſaid, though he would not diſcharge it, he diſliked 
the ſuit. Hill. 1703. Ch. Pre, 228. Sir Ge.rge Chudley 
v. Lee. | 
_ 'The father is obliged by the Common Law to provide 
for his children. Lord Raym. 41. FEES) 
Juſtices cannot order a maintenance for a child to be 
| Paid by the father, without adjudging that the child is 
poor, or likely to become chargeable. Lord Raym. 699. 
Children not demanding their legacies of their father 
when they come of age, or after, is no diſcharge of 
them ; and the father is bound to maintain them during 
their minority, and their portions given by a ſtranger are 
nothing to him more than if they had not any; and 
| Where they lived to be fit for ſervice, and ſerved their 
father, their ſervice was more worth than the intereſt of 
the legacy (which was 50/7. a-piece), and fo intercit was 
allowed. But where one of the daughters married, and 
ſhe and her huſband had a year's board after marriage, 
the father muſt be allowed for it, unleſs an agreement be 
. proved to the contrary. Paſch. 7 Ann, 3 Ch. R. 168. 
Strickland v. Hudjon and Maſon. | | 
A. deviſed 250 /. to his fon, and made his wife execu- 
trix, who married another huſband. Oa a bill brought 
againſt them by the fon for the legacy, the defendants 
would have diſcounted maintenance and education, but 
the court would not permit it, ſo as to diminiſh the prin- 
cipal ſum; for it was ſaid, that the mother ought to 
maintain the child. 2 FYent. 353. Mich. 33 Car. 2. 
Anon. | 
But a ſum of money paid for the binding him out ap- 
prentice was allowed to be diſcounted. 2 Yent, 353. 
Anon. | 
And the mother was decreed a reaſonable allowance 
for maintenance of her. ſon from two years of age, when 
the father died, to eighteen, when the ſon died ; ſhe hav- 
ing received the rents of 331. per annum, deſcended from 
the father on the fon, as heir at law. Paſch, 7 Anne, 3 
Ch, R. 164. Wallis v. Everard. | bees 
A father prepared a bond; conditioned for payment of 
120. a year for life by his ſon, to whom a very large 
eſtate had been deviſed ; and. upon propoling it to the 
ſon, he refuſed to, execute it, ſaying it was more reaſon- 
able that the father ſhould depend upon his honour : upon 
which the father left the bond. with the ſon, ſaying, if he 
would not ſign it he might let it alone. -But afterwards, 
in the father's abſence, the ſon, ſigned it,. juſt before he 
went'to travel, and directed, that it ſhould be delivered 
to his father. Ld. Ch. Parker ſaid,, that thoſe words 
might be ſpoke ſo, as to amount to a threatening, arid to 
intimidate.; but. it might alſo be otherwiſe, and the fa- 


ther ſeemed to acquieſce under. the- ſon's anſwer, and for 


ought.appeared it was' his free aCt,, and. what. be thought 
himfelf obliged in honour to da; and; therefore, without 
any proof to impeach it, it ſhould not be ſet aſide in 
equity. I/ms's Rep. 602, 607. Hill. 1519. Blackborn 
v. Edpley. | | 

If it ſhould ever appear that.the power of a parent over. 
a child has, been abuſed, as by his. gaining a. releaſe. of 
the child's. orphanage. parts, by threats, &c. a court of 
equity. will certainly ſet aſide a releaſe thus unduely gain- | 


P-&- 4 
ed. Per Ld. C. Parker, Paſch. 1520. IWns's Rep. 639, 


640. in caſe of Blunden v. Barker. | 

Fathwit, (LL. H. 1. cap. 50 ) Perhaps the ſame with 
' the Sax. fenth-vide, 1. &. futtionum ſeu inimicitiarum multia 
jeu compenſatia, | 

Fatua mulier, A whore. Cum guadam fatua mulicre 
nudus in lets cum nuda extitit deprchenjus. Du Freine. 

Faulcon. See Vawks. 

Favjetum, A Faucet, a muſical pipe or flute. | 


Organum tamen & decentum, fauſttum & pipeth amnino in 


divino officio omnibus nojiris utriujque ſexus interdicimuss 
Regul. Ordinis de Sempringham. p. 717. 

Fauio2s, Are favourers, ſupporters, abctters of crimes, 
&c. Stat. iO Ric. 2. G& 5. 

Fantour. See Faltouts. 


Feal, The tenants by knights ſervice did ſwear to their- 


lord to be feal and leal, i. e. faithful and loyal. 
Spelman of Parliaments, pag. 59- 
_ Feaity, Fidelitas (from the French feal, lrege, truſty) 
Signifieth, in our Common Law, an oath taken at the 
admittance of cvery tenant, to be true to the lord, of 
whom he holdeth his land: and. he that ho}deth land by 
this only oath, holdeth in the freeſt manner that any man 
in England undzr the King may hold; becauſe all with 
us that have fee, hold per fidem & fiductam, that is, by 
fealty at the leaſt, Smith de Repub. Jrgl, bib. 3. cap. 8. 
For fidelitas is de ſubſtantia feud, as Duarenus faith, De 
Feud. cap. 2. num. 4. And Aatheus de Aﬀ ets deſeis, 


See 


320, num. 405. ſaith, that fidelitas et ſubjtantiale feudi, | 


non ſervitium. "Phe particulars of his oath, as it is uſed 
among the ſeudifts, you may read well exprefſt by Zajtus, 
in his treatiſe De Feudis, part. 7. num. 15, 16, which is 
worth the txomparing with the uſual oath taken here in 
England. This fealty is alſo uſed in other nations, as by 
the Lombards and Burgurndians. 
Burgun. pag. 419. 420. And indeed the very creation 
of this tenure, as it grew from the love of the lord tos 
ward bis followers, fo did it bind the tenant to fidelit 


as appeared by the whole courſe of the Feeds, and the 


breach thereof is the Joſs of the ſee, Duarexus in Com- 
mentariis Feudorum, cap. 15. num. 4» & ſequen. Anto» 
nius Contizs in M-thods Feudorum, cap. Durbus modis Feu- 
dum amittitur. Het:man, in his Commentaries De werbis 
Feugalibus, (heweth a double feal:y; one general, to be 
performed by every fubject to his Prince ; the other ſpe- 
cial, required oniy of fuch as in reſpect of their fee are 
tied by this oath to their landlords, We may real of 
both in the Grand Cu/lumary of Nr mandy, being of courſe 
performed to the Duke by all refiant within the duchy, 
T his falty ſpecial is among us performed either by free- 
men or villains. 'The form of both fee in Anno 14 Ed. r. 
flat. 2. in theſe words: When a freeman ſhall do fealty 
to his lord, he ſhall hold his right-hand upon a book, 
and ſay thus, Hear you my lord R. that I A. B. ſhall be 
to you faithful and true, and ſhall owe my fealty to yeu, for 


the land that I hold of you, and truly ſhall do you the cufloms 


and ſervices that I cught to do to you at the, terms afſigned : 
fo help me God, and all his ſaints: and ſhall kiſs the 
book, but he ſhall not knee), When a villain ſhall ds 
fealty to his lord, he ſhall hold: his right-hand over the 


book, and ſay thus, Hear you my lord R, that I R. F. 


from this day forth unto you ſhall be true and faithful, and 
ſhall owe you fealty for the land which I. hold of you in 
villenage, and fhall be juflified by you beth in body and 
goods : ſo help me God, and all his ſaints. 
fol. 302. a. Fidelitas (faith Spelman) ef fidei, ob/equii & 
ſervitii ligamen, quo generaliter ſubditus Regi, particulariter 
| vaſJallus. domino, aſtringitur, 

It is uſually mentioned with homage, but it differs 
from it; for homage conſiſts in the taking an oath when 
the tenant. comes to his land, and is done but once, and 
ſo is the oath of fealry, but that is an obligation which is 
permanent, and binds for ever, 'Pheſe differ alſo in 
manner of the folemnity, for the oath of homage is taken 
by the tenant kneeling, but that' of fealty is taken ſtand- 
ing, and- includes fix things, which are compriſed in 
theſe words, imcolume, tutum, utile, honeflum, facile, poſ- 
fibiles tncelune, that he do no bodily injury to: the lord 
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tutum, that he do him no ſecret injury in any thing 
which is for his defence, as in his houſe or caſtle ; ho- 
ne/lum, that he do him no injury in his reputation ; utile, 
that he do not damage him in his poſſeſſions ; facile & 
poſſibile, that he make it eaſy, and not difficult for the 
lord to do any good, which otherwiſe he might do, nor 
make that impoſſble to be done which before was in his 
power to do: all which is likewiſe compriſed in Leg. 
H. 1. cap. 5. Omnis homo fidem det domino ſuo de vita & 
membris ſuis & terreno honore, & obſervatione confilii ſui per 
honeflum & utile, fide dei fſalva & terra principis ſalua, 
Cowell, edit. 1727. 

Feafts, Anniverſary times of fea/ting and thankſgiving, 
as Chriſtmas, Eaſter, WVhitſuntide, &c. The four feaſts 
which our law eſpecially takes notice of are the feaſts of 
the Annunciation of the Blefled Virgin Mary ; of the 
Nativity of St. o-n the Baptiſt ; of St. Michael the Arch- 
angel; and of St. Thomas the Apoſtle ; on which quar- 
terly days, rent on leaſes is uſually reſerved to be paid. 
See ſtatute 5 & 6 Ed. b. 3 Face I. c. 15 12 Car. 2. 
"2. 30. See Dedication-day. | 
Feda, /tem ſciendum eft quod quatuor virgaie terre & 
 dimid. debent ſeminare & arare novem ſevienes terre, in 
quibus ſeminabunt novem trugas frumenti, que vocatur feda. 
Liber Niger Heref. fol. 53. 

Fee, Feudum vel f-odum, (from the French word fief, 
7, & predium beneficiartum, vel res clientelaris), Is uſed in 
aur Common Law to ſignify divers things: as, firſt, all 
thoſe lands which we hold by perpetual right, as Hotoman 
well noteth, verbo Feodum, de werbis Feudalibus, Our 
ancient lawyers have not expreſſed what they fully meant 
by it, but only fay, that by this name go all lands and 
tenements that are held by any acknowledgment of ſupe- 
riority to a higher lord, They who write on this ſub- 
je, divide al} lands and tenements where a man hath a 
perpetual eſtate to him and his heirs, &c. into alledium 
& feudum. 1. Allodium they define to be every man's 
own land, &c, which he pofſeffeth merely in his own 
right, without acknowledgment . of any. ſervice, or pay- 
ment. 0: any rent to another; and this is a- property in 
the higheſt degree. 2. Feudum is that which we hold 
by he benefit of another, and in the name whereof we 
awe ſervice, or pay rent, or both, to a ſuperior lord : 
and all our land here in England (the crown-lands be- 
 Img in the King's own hands, in the right of his crown, 
| excepted) is in the nature of feudum or fee; for though 
many have land by deſcent from their - anceſtors, and 
others have dearly purchaſed land with their money, yet 
is the land of ſuch a nature, that it cannot come to any, 
either by deſcent or purchaſe, but with the burthen that 
was laid upon him who had zovel fee, or firſt of all re- 
ceived it as a benefit from his lord to him, and to all ſuch 
to whom it might deſcend, or any way be conveyed from 
him ; ſo that in truth no man hath dir-um deminium, 
the very property or demeſne in any land, but only the 
_ Prince in the right of his crown. Cam. Brit. p. 93. 
For. though he that hath Fee, hath jus perpetuum O& utile 
dominium,. yet he oweth a duty for it, and therefore it is 
not ſimply bis own; which thing, I take thoſe words, 
_ that we. uſe for the expreſſing of our deepeſt rights in 
any lands or tenements, to import: for he that can ſay 
moſt of his eſtate, ſays thus, / am feiſed of this or that 
land. or tenement in my demeſne as of fee, Seiſitus inde in do- 
minico meo ut de feuds; and that is 'as much as if he ſaid, 
It is my demeſne or proper land after a fort, becauſe ir is 
to me and my. heirs for ever; yet not fimply mine, be- 
- cauſe I hold it in the nature of a benefit from another. 
Yet the ſtatute of 37 4. 8. 16. uſeth theſe words of 
hand inveſted in the crown; but it proceedeth -from the 
not knowing the nature of this word fee; for fee cannot 
be without fealty ſworn to a ſuperior, as you may read 
partly in the word fealty, but more at large in thoſe that 
write De feudis, and in particular Hojoman, both in his 
Commentaries and Diſputations. And note, that land, &c. 
with us is termed fee in two reſpeCts ; one as it belongeth 
to us and our heirs for ever ; the other as it holdeth of 
another. Bruton, cap. 23. defineth it thus: Fee is a 
right conſiſting in the perion of the true heir, or of ſome 
- @ther that by juſt title hath purchaſed it, 
Vor., It, N* 725 
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Feuduin eft quad quis tenet ex quacungue cauſa ſibi & have> 
dibus ſuis, five fit tenementum ſrve redditus qui non prove- 
niunt ex camera, & alio mods dicitur feudum, ficut ejus qui 
feoffant, & quod quis tenet ab alia, fo dicitttr, talis tenet 
de tali tot feuda per ſervitium militare, Lib. 8. cap. 5. 
ſect. Feudum autem; And all that write De feudis, 
hold, .that feudatarins hath not an entire property in his 
fee. But the definition of Sir Henry Spelman is moſt in- 
telligible. A feud is a right which the vaſlal hath in land, 
or ſome immovable thing of his lord's, to uſe the ſame; 
and take the profits thereof hereditarily, rendering unto 
his lord ſuch feudal duties and ſervices as belong to mi- = 
litary tenure, the mere property of the ſoil always re- 

maining to the lord. Spelman of Feuds, cap. 1: The 
diviſions of fee, in divers reſpects, are matiy, and worthy 
to be known ; but we divide them only into fee abſolute; 
otherwiſe termed fee ſimple ; and fee conditional, other- 
wiſe called fee tail. Fee fimple, feodem femplex, is that of 


which we are ſeiſed in theſe general words, To us and 


our heirs for ever. Fee 4ail, frodum taliatum, is that 
whereof we are ſciſed to us and our heirs, with limita- 
tion, that is, the heirs of our body, &c. and this fee 
tail is either general or ſpecial; general is; where land is 
given to a man and the heirs of his body ; the reaſon 
whereof is given by Liithton, lib. 1. cap. 2. becauſe a 
man ſeiſed of land by ſuch a gift, if he marry one or more 
wives, and have no ifſue by them, and at length marry 
another, by whom he hath iſſue, this iſſue ſhall inherit 
the land. Pee tail ſpecial, is that, where a man and his 
wife are ſeiſed of lands to them and the heirs of their two 
bodies, The reaſon is given likewiſe by Littleton in the 
ſame place, becauſe in this caſe the wife dying without 
ifſue, and he marrying another by whom he hath iflue; 
this iſſue cannot inherit the land, being ſpecially given 
to ſuch heirs, &c, This fee tail hath the original from 
the ſtatute of Z/e/?m. 2. cap. 1. made 13 Ed. 1, Yet ſee 
Bratton, lib. 2. cap. 5. num. 3. in his verbis. Item que- 
Jam abſoluta 3 quedam firifta & coarflata ſicut rertis hare» 
dibus, To whom add Plowden, fel. 235. Willion's caſe ; 
for before that ſtatute, all land given to a man and his 
heirs, either general. or ſpecial, was accounted in the na- 
ture of a fee; and therefore held to be ſo firmly in him 
to whom 1t was given, that, any limitation notwithſtand- 
ing, he might alien, and fell it at his pleaſure, much 
like that which the civilians call nudum preceptum, bimd- 
ing rather by counſel and advice than compulſion or re- 
ſtraint, But this ſeeming unreafonable to the wiſdom of 
our realm, that a man meaning well to this or that poſte- 
rity. of himſelf, or- his friends, might be forthwith de- 
ceived of his intention, the ſaid ftatute was made for 
redreſs of that incenvenience ; whereby it is ordained, 
that if a man give lands in fee, limiting the heir to whom 
it ſhall deſcend, with a reverſion to himſelf or his heirs, 
for default, &c, that the form and due meaning of his 
gift ſhall be obſerved ;: he-then that hath ſes, holdeth of 
another by ſome duty or another, which is called ſervice ; 
and of this ſervice, and the diverſity thereof, fee Chivalry 
and Dervice. Secondly, this word fee is ſometimes uſed 
with us for the compaſs or circuit of a manor or lordſhip. 
Bratton, lib. 2. cap. 5. In eadem villa & de eodem feodo. 
Thirdly, it is uſed for a perpetual right ——— as 
to have the keeping of priſons in fee, Old Nat. Brev. 
fol. 41. Foſter in fee, Bod. fel. 6. Rent granted in fee, 
Eod. fol. 8. Sheriff in fee, 28 Ed. 1. flat. 3. cap. 8. 
Laſtly, it is taken for a reward or wages given to one for 
the execution of his office, as the ve of a forreſter, of a 
keeper of a park, or of a ſheriff for ſerving an execution, 
limited by 20 Eliz. cap. 4 And alſo for that confidera- 
tion given a ſerjeant at law, or c6unſellor, or a phyſician, 
for their counſel and advice in their profeſhon, which, as 
it is well obſerved by Sir John Davis, in his Preface to. his 
Reports, is not properly merces,' but honorarium ;-yet in 
the law language it is called a fee, Cowell, edit. 1727. 
Fee-eftate. | See Eftate. E/ 
Fee-expecant, Is by the feuds termed feudum experta- 
tivum, or expeftativa, ſubſtantively uſed. Matthers de 


Aeon diſcis, 292. nu. 2. pag. 417, See Erpedant. 


Fee farm, { Feedi firma) Is when any ane, of the gift 


Flia ſaith, | or grant of another, bots to him and his heirs, renders 


ing 


ing either the half, or the third part, or at leaſt the fourth 
' part of the true, value. And ſuch tenant is bound to no 
ſervices, but what are contained in the charter itſelf, ex- 
cept fealty, which all tenures are liable to. Spelm. Gl}. 
verbo Feodum, pag. 221. 

Fee farm, feudi firma, is a compound of fee and ferme, 


predium, and fignifieth, in a legal ſenſe, land held of 


another in fee, that is, in perpetuity to himſelf and his 
heir, for ſo much yearly rent as it is reaſonably worth, 
more or leſs, ſo it be the fourth part of the worth, with- 
out homage, fealty, or other ſervices, other than are ſpe- 
cially compriſed in the feoffment ; but by F:tzherbert, in 
his Nat. Brev. fel. 210. it ſeemeth, that the third part 
of the value may be appointed for the rent, or the find- 
ing of a chaplain to fing divine ſervice, &c. And the 
nature of it is thus, that if the rent be behind, and un- 
paid for the ſpace of two years, then the feoffor, or his 
heirs, have an aCtion to recover the lands as his de- 
meſnes. Britton, cap. 66. num. 4- But obſerve, that 


W:/?, in his Symbol. part. 1. lib, 2. ſed. 463. ſays, that 


the feoffment may contain ſervices and ſuit of court, as 
well as rent, And in Termes de la Ley, that fee farm 
oweth fealty, though not expreſſed in the, feoffment,: for 


that fealty belongeth to all kind of tenures z | this is near 


the nature of that, which, among the c:vilians, is called 
Ager veftigalis, qui in perpetuum licetur hac lege, ut quamaiu 
pro eo vettigal pendatur, tamdiu neque ipſis qui conduxerunt, 
neque iis qui in locum eorum ſucceſſer unt, auferri eum liceat 
The fee farm rents remaining to the Kings of England, 
from their ancient demeſnes, were many of them alien- 
ated from the crown in the reign of King Charles the 
/ww, But how doubtful men are of the title to alien- 


ations of any nature, is evident from this, that whilſt | 


theſe rents were expoſed to ſale for ready money, ſcarce 


the method of doubling orders did a little help ; but that 
which made men earneſt indeed to buy them, was the 
ſtop upon ſome of his Majeſty's other payments, which 
made men to reſort to this as the moſt eligible in that 
conjunCture. Cowell, edit. 1127. 

By ſtat. 22 Car. 2. c. 6. ſed, 4. letters patents granted 


by the King of certain fee farm rents, before the 24th of 


Fune, 1672, are confirmed. 

Se. 10. Purchaſers may buy and enjoy the ſame rents, 
notwithſtanding any ſtatute of, mortmarn. £0 

This a&t of Parliament was not neceſſary to enable the 
| King to make a grant of theſe rents, but to encourage 
purchaſers, and to give ſuch privileges to the ſubjec, 
which the King could transfer without aCt of parliament, 
and to cure and ſupply the defect of non-recital or mil- 
recital ; and the aCt itſelf is an authority that the King 
might alien ; for the act declares the letters patent good, 
which were granted before. Per Holt Ch. J. Mich. 7 
Will. 3. B. R. Skin. 606. in the Bankers caſe. 

The faid ſtat, 22 Car. 2. cap. 6. ſef?. 6. enaQts, That 
_ the truſtees, and the ſurvivor or ſurvivors of them, ſhall 
execute to purchaſers, indentures of bargain aad fale, 
containing a conveyance of the ſaid rents, and reciting 
the conſideration of money paid, which ſhall be inrolled 
'in any of the four courts of Ye/iminfter, within fix 
months after the date thereof. {4 ob 
$28. 12.. Inſtructions to be obſerved in the ſale of their 
rents, yet ſo as the non-performance of them ſhall not 
weaken purchaſers.titles. 

1. Contra&ts for ſales ſhall be ſigned by the Lord 
TOR or Commiſlioners of the Treaſury, or two of 
them, 

2. The truſtees ſhall convey to ſuch as by order from 
the Lord Treaſurer, or Commiſhoners of the Treaſury, 
or two of them, they ſhall be direCted. 

3- Every contractor ſhall, on or before ſealing his con- 
veyance, pay one moiety at leaſt for his purchaſe-money 
into the Exchequer; and before he receives his conveyance 
give ſuch ſecurity as the Lord Treaſurer or Commil- 
fioners, &c. ſhall approve for the other moiety. 

4. Such as pay down their whole money, ſhall be al- 
lowed for preſent payment of their ſecond moiety, not 
excecding 40 /, per cont. I 


| 4retatem terre. Arg. 10 Mod. 526. 


and King, Wmi's Rep. 307. 8. C. 
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| 5. Immediate tenants liable to pay any rents, ſhall bs 


preferred in the ay pres of it before others, ſo as they 
tender themſelves to the Lord Treaſurer, or Commiſhonei s 
of the Treaſury, to contraCt within ſix months after paſl- . 
ing the ſaid patent, and notice thereof publiſhed by pro- 
clamation, and perfect their contraCt, and pay or ſecure 
the money within ſix months after, at ſuch rate as ſhall 
be agreed, not exceeding twenty years purchaſe, 

6. If the immediate tenant, or ſome on his behalf, do 
not tender and perfe&t his contract, all benefit of per= 
formance to' be loſt, | 

7. The purchaſer may have his conveyance in the 
names of any perſon he thall defire.. 

8. If any rent be charged with an incumbrance, con- 
ſideration ſhall be had of it, and reprize allowed ; and the 
purchaſer fhall covenant to take upon him ſuch incum- 


 brance. ' 


a1 "20m truſtees ſhall hold the rents to the King's uſe 
till fale. | 

10. The truſtees ſhall covenant with the purchaſers 
againſt their own aft, And by ſtat. 22 & 23 Car. 2. 
cap. 24. ſet. 9. the truſtees are empowered to convey 
the ſaid rents to purchaſers, either by the words expreſſed 
in the letters patent, or by particulars to be made by the 
auditors, or by the original grants from the crown, ſaving 


the _ right to the rents hereby veſted. 
22 Car. 2. c. 6. ſed. 7. enaCts, 'That purchaſers ſhall 


| hold the ſame diſcharged of any breach of truſt, whick 


may be pretended to be committed by the truſtees, and 
may recover the ſame as the King might, excepting the 
prerogative proceſs out of the Exchequer. 

Se. 9. Purchaſers of rents reſerved by any letters pa- 
tent of lands and tenements, &c. and ſold after the paſf- 


| 2ng of this aft, ſhall enjoy them; any cancelling, avoid- 
any would deal for them, and they remained unſold, till | : - wt þ Be 4 ung, avol 


ance, or determination of ſuch letters patent notwith- 
ſtanding. This aCt ſhall not be conſtrued to avoid any 
covenants or -agreement on the King's part, in the ori- 
ginal reſervation of ſuch rents; nor decrees in the court 


of Augmentation, or court of Exchequer, before the 234 


of Ofober, 1642, or fince the 29th of ay, 1660, where- 
by fee farmers were to be diſcharged, and allowances out 
of the ſaid fee farms rents to be made. 

To encourage purchaſing fee farm rents, this a&t gives 
the purchaſers the fame power of diſtreſs not only on the 
land out of which the fee farm rent iſſues, but on any 
other of the lands of the tenant as the King had, Hill. 
1715, 2 Vern. 1513. Att. Gen. v. Mayor, &c. of Com 
ventry. | | 

Fee farm rents, when granted by the King, became 


-rent-ſeck, and therefore not to -be extended. Arg. g 


Med. 72. Cites Cro. Eliz. 656,——Fee farm rent is ex- 


| tendible upon an elegit, and yet the words of the flatute, 


which give the. ſheriff authority, are only land, viz, me- 
; A. claims a fee farm rent under this ſtatute, and there 
1s a ſequeſtration on the land, out of which the fee farm 
rent iſſues; the court cannot order the ſequeſtrators to 
pay the arrears out of the money in their hands, but de- 
clared the grantee might take his remedy at law notwith- 
ſtanding the ſequeſtration. Per Cowper Co Hill. 1715. 
2 Vern, Att. Gen, v. Mayor, &c. of Coventry, The court 
leſt him at liberty to diſtrain for his rent at law, without 
incurring any contempt in equity, and that no leaſe or 
eſtate; derived under the ſequeſtrators, ſhould be made uſe 
of in evidence againſt the claimant of the fee farm rent, 
to prevent the diſtreſs. /Yms's Rep. 308. $. C. Though 
the King might diſtrain on any other lands of his tenant, 
as well as on thoſe out of which the rent iſſues, yet if 
the tenant alien or leaſe at will only his other lands, . the 
crown cannot diſtrain on thoſe lands. , Hill. 1715. Arg. 
2 Vern. 714. Ait. Gen. v. Mayor, &c. of Coventry, $, P. 
held by Cowper C. aſliſted by the Lord Ch. J. Parker and 
King. Wins's Rep. 307. S. C. Fj ets | 
So, if there be an ex/ent upon an elegit of ſuch other 
lands, the goods or chattels on the premiſles ſo extended 
will not be liable; for this is a greater eſtate than an 
eſtate at will. Per Cowper C. aſſiſted by Ch. J. Parker 


As 


F E E 


As to the caſe of | the Att. Gen, v. The Mayor 0 Ca | 


' weniry, the reporter ſays, that afterwards Ch. J. Parker 
informed him, that he thought it might have been proper 
to have determined, that the ſequeſtration was . as the 
hand of the court upon the eſtate, and where a right to 
a fee-farm rent appeared to be prior and-indiſputable, the 
court might reaſonably enough have ordered payment, 
elſe A. for aught appeared, would be in a worſe condi- 
tion, than if there had been no ſequeſtration z for till the 
fequeſtration, the corporation paid the rent voluntarily, 
and now are diſabled purely by the ſequeſtration ; and 
putting A. to diſtrain was putting the charge of the ſuit 
upon the eſtate ; whereas nothing appeared to the con- 
trary, but that the corporation was ſenſible of A.'s right 
to the rent, and deſired it might be paid. /ms's Rep. 
308, 309. | | 

By 22 & 23 Car 2. c. 24. /. 2. All purchaſers of fee- 
farm rents are to be kept harmleſs from all incumbrances 
made by the truſtees. | 

Sea, 9g. enats, That rent not uſually paid by the greater 
ſpace of forty years laſt paſt, ſhall not be inſerted in ſuch 
letters patents, and tenants ſhall hold their lands diſ- 
charged of any rent, reſerved by virtue of any patent of 
concealment, or commiſſion of defeCtive titles, and uſually 


' , Paid by the greater ſpace of forty years, until the ſame 


ſhall have been recovered by due courſe of law. 

And by /ef. 14. So much as is due for any uſes out 
| of the premiſſes to be ſettled upon truſtees ſhall continue 
'to be paid; and the truſtees are hereby authoriſed to 
convey, for performance of ſuch uſes, ſuch of the ſaid 
fee-farm rents, &c, as ſhall amount to the ſums charged, 
after which conveyance the purchaſers of the reſidue to 
be diſcharged thereof. © | hs, 

By 22 & 23 Car. 2. c, 24, ſef. 4. till ſale of the ſaid 
ek the reteivers of the King's revenue ſhall gather the 

me. 

Stat. 9 & 10 V7, 3. c. 8. ſubjeed fee-farm rents to 
payment of taxes. POES 

Stat. 7 Geo. 2. c. 7. ſed. 5. enafted, That lands, &c. 
ſubjeEt to fee-farm rents, &c. if ſuch rent amount to 
20 5, fer annum or more, the landlord may deduct the 


taxes; ſuch deductions to be allowed by the perſons inti- 


tle to the rent without fee or charge for ſuch allow- 
ance. bY 
$24, 26. Receivers of fee-farm rents to allow 2 5. per 
| pound to the parties without fee, on penalty of 20/. 

Stat. 22 & 23 Car. 2. cap. 24. ſett. 8. All purchaſers 
may make a general juſtification without producing any 
letters patent, by ſaying that the truſtees were ſeiſed in 
fee, and ſo granted to them. And by ſtat. 10 Ann. c. 
_ 18. /eft. 4, Where any fee-farm rents, intended by the 
acts of 22 Car. 2. and 22 & 23 Car. 2. to be ſold, and 
which are ſold purſuant thereunto, ſhall be named and 
deferibed in any deed or fine, declaration, or other plead- 
ing, by ſuch or the like names or deſcriptions, as the 
ſame were deſcribed in the indentures of bargain and ſale 
made by the truſtees for ſale thereof, ſuch names and de- 
ſcriptions may ſerve for conveying or pleading the title to 
fuch rents from and under the truſtees. | 


the death of any of their blood againſt the killer, and all 
his race, See Skene de Verbor, fenif, verbo Affidatio. 
Fes, Are certain perquiſites allowed to'officers who 
have to do with the adminiſtration of juſtice, as a recom- 
. pence for their labour and trouble; and theſe are either 
aſcertained by aCts of parliament, or eſtabliſhed by ancient 


uſage, which gives them an equal fanRion with an aCt of 
parliament, a New Abr, 463. 


| 1. In what caſes fees ſhall be due, and how much, 


2. At what time fees ſhall be due, in what court to be Y6+ 
covered, and pleadings in attions for fees. | 


I. In what caſes fees ſhall be due, and how much. 

At Common Law no officer, whoſe office related to the 
adminiſtration of juſtice, could take any reward for doing 
duty, but what he was to receiie from the King, C9: 
Lit. 368. 2 1n}t. 176; 208, 209, | 

And this fundamental maxim of the Common Law is 
confirmed by We/im. 1. cap. 26. which enaQts, * That 
no ſheriff, or other King's officer, ſhall take any reward 
to do his office, but ſhall be paid of that which they take 
of the King ; and that he who ſo doth' ſhall yield twice 
as much, and ſhall be puniſhed at the King's pleaſure.” 
This ſtatute comprehends eſcheators, coroners, bailiffs; 
gaolers, the King's clerk of the market, aulneger, and 


offices do any way concern the adminiſtration or execu- 
tion of juſtice. 2 nfl. 209. | 

And fo much hath this law been thought to conduce 
to the honour of the King and welfare of the ſubjeCt, 
that all preſcriptions whatſoever, which have been con- 
trary to it, have been holden void ; as where by preſcrip- 
tion the clerk of the market claimed certain fees for the 
view and examination of all weights and meaſures, and 
it was held merely void. 4 [n/?. 274. Moor $23. 2 
Inft. 209. 2 Rel. Abr. 226, | | | 
* But it hath been holden, that the fee of 20 d. com- 
monly called the bar fee, which hath been taken time 
out of mind, by the ſheriff, of every priſoner who is ac- 
quitted ; and alſo the fee of one penny, which was claimed 
by the coroner of every vi/ne, when he came before the 
Juſtices in Eyre, and not within the meaning of the ſta- 
tute, becauſe they are not demanded of the ſheriff or co- 
roner for doing any thing relating to their offices, but 
claimed as perquiſites of right belonging to them, 2 nfl. 
210, Staun. P. C. 49, | s 
Alſo it is holden by my Lord Coke, that within the 
words of the ſtatute 34 £9. 1. which are *©* No tallage 
or aid ſhall be taken or levied by us or our heirs in our 
realm, without the good will and affent of archbiſhops, 
biſhops, earls, barons, knights, burgeſſes, and other free- 
men of the land ;” no new offices can be ereted with 
new fees, or old offices with new fees; for that is a tal- 
lage upon the ſubjeC, which cannot be done without com- 
mon aſſent by aCt of parliament. 2 Inf. 533% 

But yet it is holden, that an office ereCted for the public 

good, though no fee is annexed to it, is a good ofkce z 
and that the party, for the labour and pains which he 
takes in executing of it, may maintain a quantum merutt, 
if not as a fee, yet as a competent recompence for his 
trouble. Moor 808. Biſhop of Sarum's caſe. "Rk 
All fees allowed by aCt of parliament become eſtabliſh- 
ed fees; and the ſeveral officers intitled to them may 
maintain aCtions of debt for them. 2 nfl. 210. 
All ſuch fees as have been allowed by. the courts of 
juſtice to their officers, as a recompence for their labour 
and attendance, are eſtabliſhed fees ; and the parties can- 
not be deprived of them without an a of parliament. 
Co. Lit 368. Prec. Chan. 551. | 


others, muſt be reaſonable ; and therefore where a per- 
ſon libelled in the ſpiritual court for a burying fee due to 
him for every one who died in his pariſh, though buried 
in another ; the court held this unreaſonable, and a pro- 
hibition was granted. Zeb. 175. 1 Rel. Abr. 557, 559. 
S. C. adjudged. | x by os - 

So where a French proteſtant had his child baptized at 
the French church in the Savoy, and the vicar of St. 
Martin's in which pariſh it is, together with the clerk, 
libelled againſt him for fee of 25, 64. due to him, and 
15. for theclerk ; and a prohibition was granted ; and 
in this caſe it was held by Holt, that no fee could be due 
but by cuſtom, and that a cuſtom for any perſon to take 
a fee for chriſtening a child when he does not chrifſten 


| 


other inferior miniſters and officers of the King, whoſe 


him, is not good ; and that the vicar, if he had a right 


Where a fee is due by cuſtom, ſuch cuſtom, like all 
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ts chriſten, ſhould have libelled for that right. 1 Salk. | 


2. | | 
"The plaintiff brought an aCtion of the caſe for fees due 

to him as Uſher of the Black Rod, and obtained a verdict. 
Stran. 747. Trin, 13 Geos 1. 

No fee ſhall be taken for a report upon a reference 
from any court, 1 Fac. 1. c. 10. « 

Certain fees of ſheriffs ſettled, 3 Geo. 1. c. 15+ ſe. 16. 
£&c. See Dherf. 

Fees on ni/j prius records out of the Exchequer to be 
the ſame as on other records, 23 Geo. 2. c. 26. ſeft. 10. 

Fees of Juſtices clerks to be regulated, 26 Geo, 2. c. 14. 
27 Geo. 2. c. 10. ſef?. 4. 

Debt lies for the ſheriff's fees for executing an elegzt. 
Lord Raym. 1212. _ 


As to the quantum of the fees due, it muſt be obſerved 
in general, that it is extortion for any officer to take more : 


'for executing his office, than is allowed by aCt of gies 
ment, or is the known and ſettled fee in ſuch caſe. 10 
Coe 108: 8+: Co. Lit. 209. | 

But in this place we ſhall only take notice of the fees 
of ſheriffs for executions, about which there ſeems to 
have been the moſt controverſies in our books. And 
for this purpoſe we ſhall recite the 28th El:z. cap. 4. by 
which it is enacted, © 'That it ſhall not be lawful to or 
for any ſheriff, under-ſheriff, bailiff of franchiſes or 11- 
berties, nor for any of their, or either of their officers, 
miniſters, ſervants, bailifts or deputies, nor for any of 
them, by reaſon or colour of their, or either of their of- 
fice or offices, to have, receive or take of any perſon or 
perſons whatſoever, directly or indireQly, for the ſerving 
and executing of any extent or execution upon the body, 


| Hands, goods or chattels of any perſon or perſons what- | 


ſoever, more or other conſideration or recompence than in 
this preſent a& is and ſhall be limited and appointed, 
which ſhall be lawful to be had, received and taken ; 
that is to ſay, twelve pence of and for every twenty fhil- 
lings where 'it exceedeth not one hundred pounds ; and 


fix pence of and for every twenty ſhillings, over and 


above the ſaid ſum of 100 /. that he or they ſhall ſo Jevy 


or extend, and deliver in execution, or take the body | 


in execution for ; by virtue and force of any ſuch extent 
or execution whatſoever ; upon pain and penalty, that all 
and every ſheriff, under-ſheriff, bailiff of franchiſes and 
liberties, their and every of their miniſters, ſervants, 
officers, bailiffs or deputies, which at any time ſhall di- 
TeQly or indire&tly do the contrary, ſhall loſe and forfeit, 
to the party grieved, his treble damages ; and ſhall for- 
feit the ſum of 4ol. for every time that he, they or any 
of them ſhall do the contrary ; the one moiety thereof to 
be to our Sovereign Lady the Queen, her heirs and ſuc- 
ceflors ; and the other moiety thereof to the party or 
parties that will ſue for the ſame, by any plaint, aCtion, 
ſuit, bill or information, wherein no. effoin, wager of law, 
or proteCtion ſhall he allowed.” 

<« Provided always, that this at, or any thing there- 
in contained, ſhall not extend to any fees to be taken' or 


had for any execution within any city or town corpo- 


rate.” | 
In the conſtruon of this ſtatute the following points 
have been holden. NT , 
\ 1. That though the words of the ſtatute are, that it 
ſhall not be lawful for the ſheriff to take any more, or 
greater fee, than by the aCt is limited, &c, that herein 
by implication at leaſt, if not by expreſs words, a right 
is given the ſheriff to demand thoſe fees mentioned in the 
ftatute ; and conſequently that he may, as in all cafes 
where a ſtatute creates a debt, or duty, maintain.an action 
of debt for them. Moor 353, Latch 19, Poph. 175. 
Patm. 400. 1 Salk. 331. 8, P. admitted. 
2. It hath been adjudged, that the ſheriff ſhall have 
a ſhilling per pound for the firſt hundred, and fix pence 
per pound for every other pound exceeding a hundred ; 
and not ſix pence for every pound where the whole debt 
happens to exceed a hundred ; for by this conſtruCtion 
the ſheriff would have leſs where the debt was 199 /. 
than if it were but 100/. And the intention of the 
fatute was to allow ſheriffs ſuch reaſonable fees as would 


encourage them to difcharge this branch of their duty, 


2 
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ſo much favoured by the law, with vigour and ſucceſs ; 
who before were backenr and intimidated, by reaſon of 
the dangers they run from eſcapes, &c. from engaging 
herein; and therefore it has been held the moſt reaſonable 
conſtruEtion to allow them their fees in proportion to fuch 
danger. Peph. 173. Latch t7, 18, 52. Palm. 399, 400s 
Bendl. 165. Noy 75. $8. C. adjudged. | 

| 3. It hath been reſolved, on the proviſo of the ſaid 


ſtatute, that it ſhall not extend to any fees to be taken for 
any execution within any city or town corporate ; and 
this muſt be intended of executions on judgments given 
in thoſe courts; and that therefore where a ſheriff exe- 
cutes a judgment given in /H/e{tmin/ter Hall in a city oc 
town Corporate, he is as much infitled to his fees, pur- 
ſuant to this ſtatute, as if the execution had been done 
in any part of the county at large; for herein the ſherifF 
runs as great a riſque, and his trouble is as great ; bur 


| where both the judgment and execution are within a li- | 


mited juriſdiction, it cannot be preſumed to be attended 
with equa] difficulty ; and therefore the proveſo in the 


ſtatute excludes them, Latch 17, 18. Poph. 173. Palm. 


$1" 8. pndoni08 | 
4+ It hath been reſolved, that the bailifF of a liberty, 


who executes a judgment given in JYe/tmin/ier Hall, is 


intitied to the fees, within the words and meaning of the 
{tatute ; and not the ſheriff of the county who direts 
his precept to him. Latch 19, 52. Poph. 175. 1 Salk. 
331. Dalt. Ser. 526. S. P. | | ws 

5. It ſeems agreed, that if a ſheriff makes an extent, 
and before the /:berate a new ſheriff is choſen, the new 
(heriff ſhall have the ſees appointed by the ſtatute. J/inch 
50, 5ls. Dalt. Sher, 526. | 

6. It hath been reſolved, that the ſtatute does not ex=- 
tend to real executions, ſuch as habere facere ſeiſinam, 
or p?ſſe//ionem, but only to executions in perſonal actions ; 
alſo it is ſaid, that the ſtatute does not extend to execu- 
tions upon ſtatute-merchant, recognizances, &c. and that 
the aCt is to be underſtood of caſes where. the judgment 
redditur in invitum, and not by the voluntary coufefion of 
the party; but D. 1 Salk. 33t. | 
7. That for executing a capras ut'agatum, or for a 
warrant to execute it, no fee is due to the ſheriff, becauſe 


this is at the ſuit of the King. Hetley 52. 2 Brownl. 


282. 

8. It ſeems to have been reſolved, that ,upon a capias 
ad fatisfaciendum, the ſheriff ſhall have his fees for the 
whole debt; alſo if one in execution dies, and a fers 
facias iſſues againſt his' goods, the ſheriff ſhall have his 


fees upon executing the fier: facias, for his trouble was 


as great as at firſt, 1 Sa. 331. 


2. At what time fees ſhall be due, in what court ta be re- 
covered, and pleadings in aftions for fees. 

Iris extortion for any officer to take his fee before it 
is due; and therefore where an under-ſheriff refuſed to 
execute a capras ad ſatisfaciendum till he had his fees, 
the court held, that plaintiff might bring an a@tion 
againſt him for not doing his duty, or might pay him his 
fees, and then indiEt him for extortion. Cv. Lit, 368. 
x0 Co. 102. a. I Salk, 330. | F 

 Ofhcer muſt obey a writ, though fees unpaid. Szran. 
814. Proceſs muſt be obeyed though fees are not ten» 
dered. Stran. 1262. | | 

If a habeas corpus ad ſubjiciendum be direQed :to a 
gaoler, he muſt bring up the priſoner although his fees 
were not paid him ; and he cannot excuſe himſelf of the 
contempt to the court, by alleging that the priſoner did 
not tender him his fees. 1 Keb. 272. pl. 57. 

Alfa it is no excuſe for not obeying a writ of habeas 
corpus ad faciendum & recpiendum, that the priſoner did 
not tender him his fees. March 89. 2 Keb. 280, 2 
infl. 178. but x Ke. 566. cont, ” 

But if the gaoler brings up the priſoner by virtue of 
ſuch habeas corpus, the court will not turn him over till 


' the gaoler be paid all his fees; nor, according to ſome 
 opuntons, till he be paid all that is due to him for the pri- 
 foner's diet ; for that a goaler is compellable to find his 
prifoner ſuſtenance. See 1 Rol. Rep. 338. Co. Lit. 295. 


9 Co. 87: Plowd, 68.4. 2 Rul. Abr. 32. 2 Fon. 178. 
if 
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\ cannot ſue for them in the ſpiritual court. 


F'E E 
If a perſon pleads his pardon, the Tudges may inſiſt on 
the uſual fee of gloves to themſelves and officers, before 


Pulton de Pace 88, 
Keling 25. 2 Jon. 56. 1|Sid. 452, * 

If an erroneous writ be 
executes it, he ſhall have his fee, tliough the writ be 
erroneous. 1 Salk. 332. 

It ſeems to be laid down in the old books as a 
diſtinAion, that upon an extent of land upon a ſtatute, 
the ſheriff is to have his fees ; ſo much per pound accord- 
ing to the ſtatute immediately ; but that upon an elegit 
he is not to have them till the /berate, Poph, 156, 
Winch 51. S. P, as : | 

But where the ſheriff, having executed an elegit, 
brought an aftion of debt for his fees; and it was ob- 
jeQted, that this was not within the ſtatute, the execution 


they allow it. Fuz. "Ys 294, 


not being complete, for the plaintiff could not enter, but 


muſt bring his ejeftment; and it was held by Holt, that 
there was the ſame reaſon for the fees for executing an 
elegit as an extent ; for upon an elegit the ſheriff returns, 
that he has taken an inquiſition, extended the lands, and 
. delivered them to the plaintiff, and that there is a /:- 
| berate in the body of the writ of elzg:t, or the return of 
which the plaintiff may enter; for by the return he be- 
comes tenant by elegit, and may maintain an ejetment, 
and aſſign his intereſt upon the land ; but the defendant 
continuing in poſſeſſion after the return of the writ turns 
the plaintiff's eſtate to a right, and therefore he muſt 
enter to aſſign; and his being put to an eje&tment is no 
reaſon, for in caſe of an extent upon a ſtatute, where 
the liberate is diſtinCt, he cannot enter by force; it is true 
he may without force, and ſo he may here; and Powell 
ſaid, that extent generally is the word of the ſtatute 28 
Eliz. and that an extent upon an elegit was an extent 
within the ſtatute, as well as an extent upon a ſtatute. 
x Salk. 333. | 
A ſolicitor in Chancery may exhibit his bill for his 
fees for buſtheſs done in that court ; and ſo he may where 
the buſineſs is done in another court, if it relates to an- 
other demand the plaintiff makes in Chancery, 1 /ern. 
203. 2 Chan. Ca. 153. | 

ut it hath been held, that chancellors, regiſters and 
proftors who are officers of temporal profit, and whoſe 
fees do not relate to the juriſdiftion of the ſpiritual court, 
See 3 Leon. 
268. 2 Rol. Rep. 59. 1 Mod, 167. 2 Keb. 615. 3 
Keb. 303, 441, 516. 4 Mead. 254. 5 Med. 242. 

As where the regiſter in the eccleſiaſtical court libelled 
there for 45s. 69. for his fees, and proceeded to excom- 
munication ; and the defendant ſuggeſted, and moved for 
a prohibition, which was granted ; for the court hath no 
power to compe] the party to pay fees to their officers, 
but they muſt bring their quantum meruit; or if the of- 
fice be a freehold, they may bring an aſliſe ; for the de- 
nial of juſt fees is a difſeiſin ; although it was objeCted, 
that this caſe differed from that of a proCtor, becauſe a 
regiſter is a mere ofhcer of the court, and the court may 
appoint a reaſonable fee-to the officers that attend them. 
Fant: | RO 

So a prohibition was granted to ſtay a ſuit in the arch- 
deacon of Litchfield's court, againſt churchwardens for a 
fee for ſwearing them, and taking their preſentments ; 
becauſe no fees could be due but by cuſtom, or for work 
done, in which caſe a quantum meruit lay. 1 Salk. 330. 

90 where the dean and chapter of the cathedral church 
. of Exeter, having the freehold and inheritance of the 
_ faid church, had by preſcription 10/7. for every corpſe 
that was buried in the ſaid church ; and the defendant's 
 teſtator being buried there, without their licence, the 

defendant refuſed to pay the 10/7: for which they ſued 
him in the eccleſiaſtical court; and on ſhewing cauſe 
why a prohibition ſhould not go, it was urged, that 
none can preſcribe to have a burying-place in a cathedral 
church, for the pariſhioners have nothing to do with 
it, nor pay any tithes to it; but in the pariſh church to 
which they pay tithes and other duties, there ſuch a pre- 
ſcription may be good, and in the churchyard they have 
a right to be buried without a preſcription ; but the court 


held, admitting, that no perſon could preſcribe to- bury 
Vos I!,N* 72, 


elivered to the ſheriff, and he 


> Ro | 

in a cathedral church, and admitting, that this fee, like 
that of 20/, which is uſually paid for burying in the 
cathedral church of 7/e/tmin/ter, is reaſonable, yet it is 
not of ſpiritual cogniſatice, but is in nature of a licence, 
on whith a quantum meruit may be brought; and the con- 
ſtant uſage to pay ſo muth given in evidence ; and there= 
fore the prohibition was granted. 2 Bac, Abr, 468, 
Hill. 5 Ann. Dean and Chapter of Exeter v, Drue, 1 
Salk. 334. S. C. | 

A prohibition was moved for to the conſiſtory court of 
the biſhop of London, to ſtay proceedings in a ſuit com- 
menced there by a pariſh clerk, for dues, according to a 
rate agreed to by the pariſh. Againſt the prohibition, it 
was ſaid, that he is to be choſe by the parſon, and that 
his office is eccleſiaſtical, and conſequently his fees are 
of eccleſiaſtical conuſance. On the bother hand it was 
orgery that, whoever has the nomination of him, his 
office is merely temporal, and the profits of it muſt be 
ſo likewiſe, and eſpecially in the preſent caſe, where 
tliey are demanded purſuant to a rate. Per Cur*?. The 
queſtions who. has the right of nomination, and what 
eſtate the clerk has, whether at will only or for life, 
are quite immaterial in the preſent caſe. 'The Law is 
certain, that his office is temporal, it was ſo determined 
in 2 Brownl. 38, And if fo, his ſalary, or whatever is 
given for the ſervice of that office, muſt of conſequence 
be of temporal conuſance. But whether his office be 
temporal or ſpiritual, if the matter in demand is tempo- 
ral, the eccleſiaſtical court can have no juriſdiction. Now 
here the demand is in purſuance to a rate agreed to by 
the pariſh ; and there is no doubt but that he may bring 
his aCtion upon that agreement ; and accordingly a pro- 
hibition was granted. 12 Vin. Abr, 155. Hill, 12. Gee. 4. 
C. B. Pitts v. Evans. | | WT 

If A. delivered an execution to the ſheriff at his ſuit 
againſt B. and in conſideration that the ſheriff without 
any fee will execute it, he promiſed the ſheriff to pay 
him a certain ſum, which was the ſame as the ſheriff 
was allowed to take by the ſtatute of the 28 Eliz. Gldn 


vil ). held the conſideration not good ; for at Common 


Law he ought not to take any fees, but it was ex- 


'tortion, which the ſtatute is only to diſcharge the ſheriff 


from ; but the other Juſtices and Barons held it to be a 
good conſideration, and were of opinion to have affirmed 
the judgment : but another error being aſſigned, viz. 
that the tales de- circumſtantibus was returned by the 
plaintiff who brought the ation, by the name of the ſhe- 
riff of the ſame county, and therefore judgment was re- 
verſed. Cro., E, 654. Hill, 41 Eliz. B., R. in Cam. 

Scacc, Stauton v. Suliard. | 
In the ſettling a diſpute, whether the warden of the. 
Fleet might return a non ef inventus whereupon to found 
a ſequeſtration, or that ſuch return muſt be by the ſer- 
jeant at arms before a ſequeſtration could go, Lord Chan- 
cellor ordered the -regiſter to look into precedents, and 
certify him, how the practice had gone; but faid, 
that if the ſerjeant at arms was intitled by the ancient 
courſe to a fee by the caption in ſuch caſes, it could not 
be altered without an aCt of Parliament. Mich. 1720. 
Ch. Prec. 551. Fephſen's caſe See 13 Vin, Abr, tit. Fees, 
 Feigned action, o2 iſſue. On a motion for a man- 
damus to the old churchwardens to deliver the pariſh 
books to the new wardens, &c. it was afterwards ſhewn 
for cauſe againſt the motion, that it was new, and the 
like had never been made before in this court ; but it was 
inſiſted on, that the old churchwardens had a right to 
keep the books, and fo the rule was diſcharged: For a 
conteſt between pariſh officers, which of them ought to 
keep the books, muſt be tried at law by a feigned iſſue. 
8 Med. g8. Mich. g Geo. 1. The King v. Street and 
Stroud. | X 
In ſuch caſes, which are merely local, and the wvenire 
cannot be altered, they will, upon good reaſon make them 
try it upon a feigned aCtion, and if no conſent be, they 
will grant imparlance. Per Pemberton Ch. J. Paſch. 34 
Car. 2. B. R. Skin. 44. in caſe of Lord Shafteſbury v. 
Grayham. And Dolben ]. remembered the caſe of-Lord 
Gerard of Bromley and Spencer in the Exchequer, when 
Hale was Chief Baron, who, upon affidavit, that the 
| F: ___plainti 
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| ts chriſten, ſhould have libelled for that right. 1 Sa/k. [ſo much favoured by the law, with vigour and ſucceſs ; 


332. PIT Wenn, 
| The plaintiff brought an ation of the caſe for fees due 


to him as Uſher of the Black Rod, and obtained a verdict. 
Stran. 747. Trin. 13 Geo. 1. 

No fee ſhall be taken for a report upon a reference 
from any court, 1 ac. 1. c. 10. te 


Certain fees of ſheriffs ſettled, 3 Geo. I, c. 15+ ſed. 16. | 


&c. See Hhertff. 

Fees on niſi privs records out of the Exchequer to be 
the ſame as on other records, 23 Geo. 2. c. 26. ſet. 10. 

Fees of Juſtices clerks to be regulated, 26 Geo. 2. c. 14. 
27 Geo. 2. c. 10. ſeat. 4. 

Debt lies for the ſheriff's fees for executing an eleg?t. 
Lerd Raym. 1212. : 

As to the quantum of the fees due, it muſt be obſerved 


in general, that it is extortion for any officer to take more. 


'for executing his office, than is allowed by a&ft of parlia- 
ment, or is the known and ſettled fee in ſuch 3 10 
Co. 102. a. Co. Lit. 368. 

But in this place we ſhall only take notice of the fees 
of ſheriffs for executions, about which there ſeems to 
have been the moſt controverſies in owr books. And 
for this purpoſe we ſhall recite the 28th Eliz. cap. 4. by 
- which it is enaCted, © 'That it ſhall not be lawful to or 
for any ſheriff, under-ſheriff, bailiff of franchiſes or 11- 
berties, nor for any of their, or either of their officers, 
miniſters, ſervants, bailiffs or deputies, nor ſor any of 
them, by reaſon or colour of their, or either of their of- 
| fice or offices, to have, receive or take of any perſon or 
perſons whatſoever, direCtly or indireQly, for the ſerving 
and executing of any extent or execution upon the body, 
lands, goods or chattels of any perſon or perſons what- 
ſoever, more or other conſideration or recompence than in 
this preſent a& is and ſhall be limited and appointed, 
which ſhall be lawful to be had, received and taken ; 
that is to ſay, twelve pence of and for every twenty fhil- 
| lings where it exceedeth not one hundred pounds ; and 
fix pence of and for every twenty ſhillings, over and 
above the ſaid ſum of 100 /. that he or they ſhall fo levy 
or extend, and deliver in execution, or take the body 
in execution for ; by virtue and force of any ſuch extent 
or execution whatſoever ; upon pain and prod | that all 
and every ſheriff, under-ſheriff, bailiff of franchiſes and 
liberties, their and every of their miniſters, ſervants, 
officers, bailiffs or depaties, which at any time ſhall di- 
rely or indire&tly do the contrary, ſhall loſe and forfeit, 
to the party grieved, his treble damages ; and ſhall for- 
feit the ſum of 4o/. ſor every time that he, they or any 
of them ſhall do the contrary ; the one moiety thereof to 
be to our Sovereign Lady the Queen, her heirs and ſuc- 


ceflors ; and the other moiety thereof to the party or | 


parties that will ſue for the ſame, by any plaint, aCtion, 
ſuit, bill or information, wherein no. eſfoin, wager of law, 
or proteCtion ſhall he allowed.” 

« Provided always, that this at, or any thing there- 
im contained, ſhall not extend to any fees to be taken' or 
had for any execution within any city or town Corpo- 
rate.” po | 

| In the conſtruQtion of this ſtatute the following points 
have been holden. | . 

\ 1. That though the words of the ſtatute are, that it 
ſhall not be lawful for the ſheriff to take any more, or 
greater fee, than by the aCt is limited, &c, that herein 
by implication at leaſt, if not by expreſs words, a right 
is given the ſheriff to demand thoſe fees mentioned in the 
ftatute ; and conſequently that he may, as in all caſes 
where a ſtatute creates a debt, or duty, maintain an action 
of debt for them. Afoor 853. Latch 19. Popb. 175. 
Palm. 400. 1 Salk, 331. 8, P. admitted. - 


2. It hath been adjudged, that the ſheriff ſhall have 


a ſhilling per pound for the firſt hundred, and fix pence 
per pound for every other pound exceeding a hundred; 
and not fix pence for every pound where the whole debt 


happens to exceed a hundred ; for by this conſtruction | 


the ſheriff would have leſs where the debt was 199 /. 
than if it were but 100/. And the intention of the 


fatute was to allow ſheriffs ſuch reaſonable fees as would 
encourage them to difcharge this branch of their duty, 
2 
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who before were backward and intimidated, by reaſon of 
the dangers they run from eſcapes, &c. from engaging 
herein; and therefore it has been held the moſt Fg 8-7 
conſtruQtion to allow them their fees in proportion to ſuch 


Bendl. 165. Noy 75. 8. C. adjudged. 

3- It hath been reſolved, on the proviſo of the ſaid 
ſtatute, that it ſhall not extend to any fees to be taken for 
wy execution within any city or tuwn corporate ; and 
this muſt be intended of executions on judgments given 
in thoſe courts; and that therefore where a ſheriff exe- 
cures a judgment given in H/e{tmin/ler Hall in a city oc 
town corporate, he is as much infitled to his feces, pur- 
ſuant to this ſtatute, as if the execution had been done 
in any part of the county at large; for herein the ſherif? 
runs as great a riſque, and his trouble is as great ; bur 
| where both the judgment and execution are within a li- 
mited juriſdiction, it cannot be preſumed to be attended 
with equal difficulty ; and therefore the proviſo in the 
ſtatute excludes them, Latch 17, 18. Poph. 173. Palm, 
- 399z 400. | | : 

4+ It hath been reſolved, that the bailiff of a liberty, 
who executes a judgment given in H/e/tmin/ler Hall, is 
intitied to the fees, within the words and meaning of the 
{tatute; and not the ſheriff of the county who directs 
his precept to him. Latch 19, 52. Poph. 175. 1 Salk. 
331. Dalit, Ser. 526. 8. P. HEY | 

5. It ſeems agreed, that if a ſheriff makes an extent, 
and before the l[:berate a new ſheriff is choſen, the new 
(heriff ſhall have the ſees appointed by the ſtatute. //nch 
50, 5l. Dalt. Sher, 526. 

6. 1t hath been reſolved, that the ſtatute does not ex=- 


alfo it is ſaid, that the ſtatute does not extend to execu- 
tions upon (latute-merchant, recognizances, &c. and that 
the aCt is to be underſtood of cafes where. the judgment 
redditur 18 invitum, and not by the yoluntary coufeſlion of 
the party; but D. 1 Salk. 33t. | 

- 7. That for executing a captas ut'agatum, or for a 
warrant to execute it, no fee is due to the ſheriff, becauſe 
= is at the ſuit of the King. FHetley 52. 2 Brownl, 
283. 


ad fatisfaciendum, the ſheriff ſhall have his fees for the 
whole debt; alſo if one in execution dies, and a fers 
facias iſſues againſt his' goods, the ſheriff ſhall have his 
fees upon executing the fer: factas, for his trouble was 
as great as at firſt. 1 Sa'k. 331, | 


2. At what time fees ſhall be due, in what court to be re- 
covered, and pleadings in aftions for fees, | 

It is extortion for any officer to take his fee before it 
is due; and therefore where an under-ſheriff refuſed to 
execute a capias ad ſetisfaciendum till he had his fees, 
the court held, that plaintiff might bring an aQion 


fees, and then indict him for extortion, 
tO Co. 102. a. I Salk, 330. | R 
Officer muſt obey a writ, though fees unpaid. Szran. 


Co. Lit, 368. 


dered. Stran. 1262. 


gaoler, he muſt bring up the priſoner although his fees 
were not paid him; and he cannot excuſe himſelf of the 
contempt to the court, by alleging that the priſoner did 
not tender him his fees. 1 Kb. 272. pl. 57. 

Alfa it is no excuſe for not obeying a writ of habeas 
corpus ad faciendum & recpiendum, that the priſoner did 
not tender him his fees. March 89, 2 Kb, 280, 2 
Int. 178. but x Kb. 566. cont, 

But if the gaoler brings up the priſoner by virtue of 
ſuch habeas corpus, the court will not turn him over till 
the gaoler be paid all his fees; nor, according to ſome 


opinions, till he be paid all that is due to him for the pri- 
ſoner's diet ; for that a goaler is compellable to find his 


prifoner ſuſtenance. See 1 Rol. Rep. 338. Co. Lit, 295+ 
9 Co, B79. Plowd, 68.4. 2 Rel, Abr. 32. 2 Jon, 178, 


If 


danger. Peph. 173. Latch 17, 18, 52. Palm. 399, 400. 


tend to real executions, ſuch as habere facere ſeiſinam, 
or p?ſſe//ionem, but only to executions in perſonal actions ;_ 


8. It ſeems to have been reſolved, that upon a capias 


againſt him for not doing his duty, or might pay him his 


$14. Proceſs muſt be obeyed though fees are not ten- 


Tf a habeas corpus ad ſubjiciendum be direted \to a 


ho 3a 8 


= 


- cannot ſue for them in the ſpiritual court. 


F E E 

If a perſon pleads his pardon, the Judges may inſiſt on 
the uſual fee of gloves to themſelves and officers, before 
they allow it. Fiz. Coron. 294, Pulton de Pace a 
Keling 25. 2 Fon. 56. 1 Sid. 452, * | 

If an erroneous writ be delivered to the ſheriff, and he 
executes it, he ſhall have his fee, tliough the writ be 
erroneous. 1 Salk, 332. | | 

It ſeems to be laid down in the old books as a 
diſtinAtion, that upon an extent of land upon a {[atute, 
the ſheriff is to have his fees ; ſo much per pound accord- 
ing to the ſtatute immediately ; but that upon an elegit 
he is not to have them till the liberate. Poph, 156, 
Winch 51. S. P. : 

But where the ſheriff, having executed an elegit, 
brought an aCtion of debt for his fees; and it was ob- 
jeQed, that this was not within the ſtatute, the execution 
not being complete, for the plaintiff could not enter, but 
muſt bring his ejeCtment; and it was held by Holt, that 
there was the ſame reaſon for the fees for executing an 
elegit as an extent ; for upon an elegrt the ſheriff returns, 
that he has taken an inquiſition, extended the lands, and 


. delivered them to the plaintiff, and that there is a /:- 


berate in the body of the writ of elzg:it, or the return of 
which the plaintiff may enter ; for by the return he be- 
comes tenant by elegit, and may maintain an ejeAtment, 
and aſſign his intereſt upon the land ; but the defendant 
continuing in poſſeſſion after the return of the writ turns 
the plaintiff's eſtate to a right, and therefore he muſt 
enter to aſſign; and his being put to an eje&tment is no 
reaſon, for in caſe of an extent upon a ſtatute, where 
the [iberate is diſtinct, he cannot enter by force; it is true 
he may without force, and ſo he may here; and Powell! 
ſaid, that extent generally is the word of the ſtatute 28 
Eliz. and that an extent upon an elegit was an extent 
within the ſtatute, as well as an extent upon a ſtatute. 
1 Salk. 333. CI: 

A ſolicitor in Chancery may exhibit his bill for his 
fees for buſtheſs done in that court ; and ſo he may where 


the buſineſs is done in another court, if it relates to an- 


other demand the plaintiff makes in Chancery, 
203. 2 Chan. Ca. 153, T7 | 

But it hath been held, that chancellors, regiſters and 
proCtors who are officers of temporal profit, and whoſe 
fees do not relate to the juriſdiCtion of the ſpiritual court, 
gee 3 Leon. 
2 Keb. 615. 3 


I /ern. 


268. 2 Rol. Rep. 59. 1 Mad, 167. 


Keb. 303, 441, 516. 4 id. 254. 5 Med. 242. 


As where the regiſter in the eccleſiaſtical court libelled 


there for 45. 6. for his fees, and proceeded to excom- 


munication ; and the defendant ſuggeſted, and moved for 
a prohibition, which was granted ; for the court hath no 
power to compel] the party to pay fees to their officers, 
but they muſt bring their quantum meruit; or if the of- 
fice be a freehold, they may bring an aſliſe ; for the de- 
nial of juſt fees is a difſeifin ; although it was objeCted, 


that this caſe differed from that of a proCtor, becauſe a 


regiſter is a mere officer of the court, and the court may 
appoint a reaſonable fee to the officers that attend them. 
1 Selb. 33 3-: - 


So a prohibition was granted to ſtay a ſuit in the arch- 


deacon of Litchfield's court, againſt churchwardens for a | 
| fee for ſwearing them, and taking their preſentments ; 
becauſe no fees could be due but by cuſtom, or for work 


done, in which caſe a quantum meruit lay. 1 Salk. 330. 
50 where the dean and chapter of the cathedral church 


. of Exeter, having the freehold and inheritance of the 


faid church, had by preſcription 10/. for every corpſe 
that was buried in the ſaid church; and the defendant's 


_ teſtator ing buried there, without their licence, the 


defendant refuſed to pay the 10/0: for which they ſued 
him in the eccleſiaſtical court; and on ſhewing cauſe 
why a prohibition ſhould not go, it was urged, that 
none can' preſcribe to have a burying-place in a cathedral] 
church, for the pariſhioners have nothing to do with 
it, nor pay any tithes to it; but in the pariſh church to 
Which they pay tithes and other duties, there ſuch a pre- 
(cription may be good, and in the churchyard they have 
a right to be buried without a preſcription ; but the court 


held, admitting, that no perſon could preſcribe to- bury 
Vor I', N* 72. 


| Me. 
in a cathedral church, and admitting, that this fee, like 
that of 20/, which is uſually paid for burying in the 
cathedral church of J/eftmin/ter, is reaſonable, yet it is 
not of ſpiritual cogniſatice, but is in nature of a licence, 
on Whith a guantum meruit may be brought; and the con- 
ſtant uſage to pay ſo muth given in evidence z and there- 


fore the prohibition was granted. 2 Bac, Abr. 468, 
Hill. 5 Aun. Dean and Chapter of Exeter v, Drue. 1 
Salk. 334. S. C. | | 

A prohibition was moved for to the conſiftory court of 
the biſhop of London, tb ſtay proceedings in a ſuit com- 
menced there by a pariſh clerk, for dues, according to a 
rate agreed to by the pariſh. Againſt the prohibition, it 
was ſaid, that he is to be choſe by the parſon, and that 
his office is eccleſiaſtical, and conſequently his fees are 
of eccleſiaſtical conuſance. On the other hand it was 
urged, that, whoever has the nomination of him, his 
ofhice is merely temporal, and the profits of it muſt be 
ſo likewiſe, and eſpecially in the preſent caſe, where 
tliey are demanded purſuant to a rate. Per Cur*. The 
queſtions who. has the right bf nomination, and what 
eſtate the clerk has, whether at will only or for life, 
are quite immaterial in the preſent caſe. 'The Law is 
certain, that his office is temporal, it was ſo determined 
in 2 Brownl. 38, And if fo, his ſalary, or whatever is 
_ for the ſervice of that ofhce, muſt of conſequence 

e of temporal conufance. But whether his office be 
temporal or ſpiritual, if the matter in demand is tempo- 
ral, the eccleſiaſtical court can have no jurifdiftion. Now 
here the demand is in purſuance to a rate agreed to by 
the pariſh ; and there is no doubt but that he may bring 
his aCtion upon that agreement ; and accordingly a pro- 
hibition was granted. 12 Vin. Abr, 155. Hill. 12. Geo. 2. 
C. B. Pitts v. Evans. : 

If A. delivered an execution to the ſheriff at his ſuit 
againſt B. and in conſideration that the ſheriff without 
any fee will execute it, he promiſed the ſheriff to pay . 
him a certain ſum, which was the ſame as the ſheriff 
was allowed to take by the ſtatute of the 28 Eliz. Gldn- 
vil ), held the conſideration not good ; for at Common 
Law he ought not to take any fees, but it was ex- 
tortion, which the ſtatute is only to diſcharge the ſheriff 
from ; but the other Juſtices and Barons held it to be a 
good conſideration, and were of opinion to have affirmed 
the judgment : but another error being aſſigned, viz. 
that the tales de circumſtantibus was returned by the 


plaintiff who brought the aQtion by the name of the ſhe- 


riff of the ſame county, and therefore judgment was re- 
verſed. Cro, E. 654. Hill, 41 Eliz. B., R. in Cam. 
Scacc. Stauton v. Suliard, | 

In the ſettling a diſpute, whether the warden of the 
Fleet might return a non eff inventus whereupon to found 
a ſequeſtration, or that ſuch return muſt be by the ſer-_ 
jeant at arms before a ſequeſtration could go, Lord Chan- 


 cellor. ordered the regiſter to look into precedents, and 


certify him, how the praCtice had gone; but faid, 
that if the ſerjeant at arms was intitled by the ancient 


courſe to a fee by the caption in ſuch caſes, it could not 


be altered without an aCt of Parliament. Afich. 1720. 
Ch. Prec. 551. Fephſen's caſe See 13 Vin, Abr. tit. Fees, 

Feigned action, o2 iſſue. On a motion for a man- 
damus to the old churchwardens to deliver the pariſh 
books to the new wardens, &c. it was afterwards ſhewn 
for cauſe againſt the motion, that it was new, and the 
like had never been made before in this court ; but it was 
inſiſted on, that the old churchwardens had a right to 
keep the books, and "fo the rule was diſcharged: For a 
conteſt between pariſh officers, which of them ought to 
keep the books, muſt be tried at law by a feigned iſſue. 
8 Med. g8. Mich. 9 Geo. 1. The King v. Street and 
Stroud, ; ; 

In ſuch caſes, which are merely local, and the wenire 
cannot be altered, they will, upon good reaſon make them 
try it upon a feigned action, and if no conſent be, they 
will grant imparlance. Per Pemberton Ch. T. Paſch. 34 
Car. 2. B. R. Skin. 44. in caſe of Lord Shafteſbury v. 
Grayham. And Doiben ]. remembered the caſe of-Lord 
Gerard of Bromley and Spencer in the Exchequer, when 
Hale was Chief Baron, who, upon affidavit, that the 

| F plaintig 


| ejetment in Lancaſhire, but made them try it in five 
_ feigned actions by a jury of Hertfordſhire. 
Paſch, 34 Car. 2. B. KR: ut ſup. dee ſue. 


FE 1 


plaintiff had lived long in Lanca/hire, and kept great hoſ-,| 


pitality, and bid every body welcome, &c. and the de-: 


 fendant was a ſouthern gentleman, and Jately come into 


Lancaſhire, Hale did not ſuffer them to proceed in their 


Skin, 44 
Feiſus, A ſmall bundle, an armful. Cowell, edit. 
F727. s BE 
Felagus (Puaſi fide cum eo ligatus.) A companion, 
but particularly a friend who was bound in the decennary 


for the good behaviour of another. So in Legibus Inz, c. | 


x5. it 1s ſaid, if the murderer could not be found, &c. 
the parents of the deceaſed ſhould have ſix marks, and the 
King forty; if he had no parents, then the lord ſhould 
have it : Et /* dominium non haberet, felagus gjus. Cowell, 
edit. 1727. | 

* Feld is a Saxon word, and ſignifies a field, and there- 
fore, feld- cyric is a country church, feld houſe is a tent: 
in its compound it ſignifies wild, as feld huning 1s wild 
honey, feld mynt, is wild mint, &c. Cowell, edit. 1727. 

Fele homages, z. e. Faithful ſubjeQs, from the Sax. 
Fay, i. e. fides, Cowell, edit. 1727. 


Felo de ſe, or felon of himſelf, is a perſon who being 


_ of ſound mind, and of the age of diſcretion, voluntarily 
killeth himſelf. 3 1/2. 54. 1 Hal. H. 411, If a man 
give himſelf a wound, intending to be felo de fe, and 
dieth not within the year and day after the wound, he is 
not felo de ſe. 3 Inſt. 54. | | 

A perſon who wilfully deſtroys himſelf is termed a 
fel de ſe, and is faid to be guilty of the worſt ſort of 
murder, as he aCQts againſt the firſt principle of reaſon, 
which is that of ſelf-preſervation. Plow. 261. Dame 
Hale's caſe. Yet in ſome caſes it is conſidered as a dif- 
ferent offence from murder ; and therefore if the King 
pardons all crimes, except murder, this offence ſhall be 
pardoned; for though in a ſtriEt ſenſe it may be called 
murder, yet, according to the common acceptation of 
words, the offence of a perſon who murders another, 


| and that of fel de ſe, are conſidered as diſtinCt offences, 
_- and as ſuch are diſtinctly treated of by authors who have 


wrote of theſe matters, as Staun, P. C. 185, &c. Be- 
ſides, the end of excepting murder ſeems to be, that the 
offender might be brought to juſtice, and that the law of 
God and nature, which requires blood for blood, might 
be ſatisfied ; but the diſcharging a chattel, or pardoning 
a forfeiture, is not of any ſuch conſequence ; alſo it hath 
been held by divines, that pardoning murder draws per:- 
culum animarum with it, as being contrary to the law of 
God, which requires blood for blood. The King ver. 


Ward. 1 Lev. 8. 1 Sid. 150. 1 Keb. 6b. 548. S.C. 


adjudged. It. 15 alſo in common parlance taken as a 
diſtinct offence from other felonies ; and therefore a grant 
of bona & catalla felonum will not carry the goods of a 
felo de ſe, 1 Sid, 420. 1 Vent. 32» 1 Sand. 274. ad- 
Judged. 


No perfon can be fel de ſe, who is under the age of | 


diſcretion, or non compos at the time he commits the faCt 
and therefore if an infant kill himſelf under the age of 
diſcretion, or a lunatic during his lunacy, he cannot be 
a felo de ſe. Crom. 30, Ji. MH. P.C.28. 27 Inſt. 54. 
In 3 Med. 100. it is faid to be the prevailing opinion, 
that a perſon who kills himſelf muſt be on compes of 
courſe, on this ſuppoſition, that it is impoiſible a man in 


his ſenſes ſhould do a thing ſo repugnant to nature ; but 


in 1 Hawk. P. C. 67. and in Comb. 2, 3. this notion is 
juſtly exploded ; for if this doQtrine were allowable, it 
might be applied in excuſe of many other crimes as well 
as this ; as for inſtance, that of a mother murdering her 
child, which 1s alſo againſt nature and reaſon : and this 
conſideration, inftead of being the higheſt aggravation of 
a crime, would make it no crime at all; for it is certain 
2 perſon non compos mentis can be guilty of no crime, 1 
Hawk. 67. 

Not only he, who deliberately kills himſelf, but alſo he, 
who maliciouſly attempting to kill another happens to kill 
himſelf, is a felo de ſe; as if A, diſcharging a gun at B, 
with an intent to kill him, and the gun burſts and kills 

5 | | | 


| 


| 


| 
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A. or if A. ſtiike B. to the ground, and then haſtily 
falling upon him, wound himſelf with a knife which B. 
happens to have in hischand, and die ; in theſe caſes 4, 
is felo de ſe, for he is the only agent. Bro. Coron. 12, 
I4. Dalt. c. 92. | > | 
But if a man be killed by haſtily running on a knife or 
{word, which a perſon aſſaulted by him, and driven, to 


the wall, holds up in his defence, he ſhall not be adjudged 


a felo de ſe, but the other ſhall be judged to have killed 
him ſe defendendo. Staun, P.C. 16. H. P. C. 28. Pult, 
II9. b. Crom. 28. cont, 73 Infl. 54. 

If one perſon kills another, though by his defire and in- 
treaty, yet the perſon ſo killed is not a fe/o de fe, but he 
who killed him is as much a murderer as if he had acted 
it of his own head; for every aflent of that kind is 
void, being againſt the law of God and man, MKeihy. 
136. $f | 

But if two perſons agree to die together, and one of 
them, at the perſuaſion of the other, buys ratſbane, and 
mixes it in a potion, and both drink of it, and he who 
bought and made the potion ſurvives, by uſing proper 
remedies, and the other dies, it ſeems the better opinion, 
that he who dies ſhall be adjudged a felo de /e, becauſe all 
that happened was originally owing to his own wicked 
purpoſe, and the other only put it in his power to execute 
it in that particular manner. Afoor 754. pl. 1041. I 
Hawk. P. C. 68. | | | 

No perſon can be a. felo de ſe before he is found ſuch 
by ſome inquiſition, which ought regularly to be by the 
coroner ſuper viſum cerports, if the body can be found, 
H. P.C. 29. 3 Infl. 55. | | 

But if the body cannot be found, ſo that the coroner, 
who has authority only ſuper viſum corporis, cannot pro- 
ceed, the inquiry may be by Juſtices of the peace, who 
by their commiſſion have a general power to enquire of 
all felonies, or in the King's Bench, if the felony were 
committed in the county where the faid court fits, and 
ſuch inquiſitions are traverſable by the executors, &c. 


3 Infl. 55. H, P.C. 29. 2 Lev. 141, 1 Hawk, P.C. 
5g. | 


But it was formerly held, that with regard to the high 
credit which the law gives to inqueſts found before the 
coroner, that no ſuch inqueſt found before him could be 


{traverſed ; but this has been ruled otherwiſe of late, and 


it ſeems now ſettled, that ſuch inqueſt being moved into 
the King's Bench by certiorari, may be there traverſed by 
the executor or adminiſtrator of the perſon deceaſed, or 
by the King or lord of the manor, &:c. Bro. Coron. 151. 
2 Lev. 141, 152. 2 Keb. 859. 2 Fon. 198, 1 Vent. 
278. . 3 Keb. 564, 566, 604, B00. Skin. 45, 

All inquiſitions of this offence, being in the nature of 
indictments, ought particularly and certainly to ſet forth 
the circumſtances of the fact ; as the particular manner of 
the wound, and that it was mortal, &c. and in the con- 
cluſion add, that the party in ſuch manner murdered 
himſelf. 1 Salk. 377. | 

And therefore if either the premiſes be inſufficient, as 
if it be found that the party flung himſelf into the water, 
& ſic ſe ipſum emergit, which is nonſenſe, becauſe emergo 
Ggnifies only to riſe out of the water; or if there be 
wanting the proper concluſion & fit fe ipſum murdravit, 
the inquilition is not good. 3 Lev. 140 3 Med. 100. 
Yet if it be full in ſubſtance, the coroner may be ſerved 
with a rule to amend a defeQt in form. See 2 Lev. 152. 
I S:d. 225, 255. 1 Keb. g07. | 

A fels de ſe forfeits all chattels real and perſonal, which 
he hath in his own right, and alſo all ſuch chattels real 
whereof he 1s poſſeſſed, either jointly with his wiſe, or in 
her right ; and alſo all bonds, and other perſonal things 
in aCtion, belonging ſolely to himſelf; and alfo all per- 
ſonal things in aQtion ; and as ſome ſay, entire chattels in 
poſſefſion, to which he was intitled jointly with another, 
or any account, except that of merchandize ; but it is ſaid, 
that he ſhall forfeit a moiety only of ſuch joint chattels 
as may be ſevered, and nothing at all of what he was 
poſſeſſed of as executor or adminiſtrator. Staundf, P. C. 
188, 189. H.P.C. 29. Plnw. 243, 262. Crom. 31. a. 
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 Adjudged, that he ſhould have it, and not the almoner, 


 a$ a miniſter, and the grant to him need not be recited in 
\ the laſt grant to B. G. 


_ *enables the teſtator to deviſe the manor, by conſequence 


ſtatute 27 H. 8. and then pleaded the ſtatute 


the poſſeſſions of the abbey, to B. G. & rot, talia & fans, 
privilegia as the late abbot had, under whom the defen- 


; 297. 8, C. by the name of The 


an aCtion of treſpaſs, and declared for ſeizing his money, 


on 1 
But the blood of a felo de ſe is not corrupted, nor his 
lands of inheritance forfeited, nor his wife barred of her 


Alſo no part of the perſonal eſtate is veſted in the King 

before the ſelf-murder is found by ſome inquiſition, and 
conſequently the forfeiture thereof is ſaved by a pardon of 
the offence before ſuch finding. 5 Co. 110. 3 Infl. 54. 
1 Sauud, 362. 1 Sid. 150, 162, 2 Med. 53. 3 Mod. 
IoO, 241. cont. 1 Lev. 8, 1 Keb. 67, 68. 

But if there be no ſuch pardon, the whole is forfeited 
immediately after ſuch inquiſition, from the time ſuch 
mortal wound was given, and all intermediate alienations 
are avoided. Plow. 260. 5 Co. 110. 

Fetons goods, (Bona fugitivorum) Are the goods of 
a felon, who flieth for the felony, and are not forfeited 
till it is found by indictment, that he fled for the felony, 
and therefore they cannot be claimed by preſcription ; 
but a man may preſcribe to have waifs, eſtrays, treaſure- 
trove, wreck of the ſea, becauſe they may be gained by 
uſage without matter of record. 5 Rep. 109. 6b. 

"The ſtat. De Prarog. Reg. (17 Ed. 2. c. 1.) grants to 
the King, among other things, the goods of felons and 
fugitives. _ | | 

'The archbiſhop of Canterbury had felons goods in the 
manor of R. and afterwards he committed treaſon ; then 
the King made a general grant to the almoner of the 
goods of felo de ſe: Hales, a leſſee for years, was felo de ſe 
in the manor, and notwithſtanding this grant to the lord 
almoner, the King granted the term for years to B. G. 


dower. Plow. 2v1. : 


becauſe the almoner bad no property, but only an intereſt 


2 Mar. Dyer 107. 

Where the King granted to a man and his heirs, fe- 
lons goods, &c. within ſuch a place, the grantee cannot 
deviſe them, nor leave them to deſcend for a third part, 
upon the ſtatute 32 H. 8. becauſe they are not of any 
yearly value ;-but if a man 1s ſeiſed of a manor, to which 
a leet or waif, or eſtrays are appendant, though they are 


of no yearly value, yet they ſhall paſs by the deviſe of the | 


manor, with the appurtenances, becaule the ſtatute which 


enables him to deviſe all the incidents which belong to it. 
3 Rep. 32. in Butler and Baker's caſes | ni 
* If a felon ſteals goods, and hides them, and afterwards 
fly, theſe goods are not forfeited, or waifs in law ; for 
thoſe are when the felon hath the goods about him, and, 
being cloſely purſued, leaveth them for fear of being 
"taken, and that he may more readily get away; in ſuch 
caſe the goods are forfeited, but in the other caſe the 
owner may take them wherever he finds them. 5 Rep. 
109. Foxley's caſe. Ee bend 
Duo warrants, &c. for claiming felons goods ; the de- 
fendant pleaded, that the abbot of Strata Marcella law- 
Fully had and enjoyed them till the diflolution of the 
abbey, and then they were given to the King y = 
A #7. 0. 
cap. 10. by which all the privileges lawfully uſea by the 
abbots were revived and veſted in the King ; who being 
ſeiſed of the ſaid privileges and franchiſes, to have felons 
goods in R. he granted the manor of 7. in R. parcel of 


dant claimed the ſaid manor by feoffment, & eo warrants. 
clamat libertates & francheſias tanquam manerio pred” 
ſpeftan' ; adjudged, that becauſe the defendant had con- 
veyed to himſclf a title to the manor, &c. by feoffment, 
which he pleaded generally, without ſetting forth the deed, 
' he did not convey to himſelf a title to the felons goods, 
for they will not paſs without a deed; but if the King 
had granted a manor & bona & catalla felonum ditto ma- 
 nerio ſpecian', they paſs, though they cannot be appendant 
to a manor. Q Rep. 23. Abbot de Strata Marcella. Moor 
Deen v. Vaughan. 
The plaintiff being committed—upon ſuſpicion, that 
he committed felony, the money which he had about him 
was taken away before conviction, for which he brought 


&c, and this was upon the 1 KR. 3. cop. 3. by which it is 


P E L 


| enafted, That no perſon ſhall have the goods of another, 


&c. After a verdiCt for the plaintiff, it was moved, in 
arreſt of judgment, that this caſe was not within the ſta- 
tute, becauſe money was not goods ; but it was adjudged | 
to the contrary ; guod nota bene. Raym., 414. Oſborn v. 
Wandhall. See Flight. OT 
Felon!, (Felona) Is derived, according to Sir Henry 
Spelman, from the Saxon word feuh a reward, or an 
eſtate, and the German /on, price ; becauſe this was for- 
merly a crime puniſhed with the price, that is, the loſs 
of eſtate : for before the reign of King Hen. 1. ſelonies 
were puniſhed with pecuniary fines ; he bcing the firſt 
who ordered felons to be hanged, about the year 1108, 
Spelm. Gleſſ. 
Felony, tays Lord Coke, Ex vi termini, ſignifies quodlibet 
crimen capitale felleo-animo perpetr atum, (i e. every capital 
crime perpetrated with an evil intention), in which ſenſe 
murder 1s ſaid to be done per fe/oniam, and is fo «ppro-= 
priated by law, that felonice cannot be expreflſed by any 
other word. And in ancient times this word felon: was 
of ſo large an extent, that it inc'\uded high- treaſon ; and. 
therefore in our ancient books, by the pardon of all felo- 
nies, high-treaſon, or counterfeiting of the great ſeal, 
and of the. King's coin, &c. was pirdoned. But after- 
wards it was reſolved, that in the King's pardon or char- 
ter, this word felony ſhould only extend tv common telo- 
nies, and that high-treaſon ſhould not be comprehended 
under the ſame, and therefore ought to be ſpecially 
named, and yet that a pardon of all felonies ſhould ex= 
tend to. petit treaſon ; wherefore by the law at this day, 
under the word feiony, in commiſhons, &c. is included 
petit treaſon, murder, bomicide, burning ot houſes, bur- 
glary, robbery, rape, &c. chance-medley, /e defendendo, 
and petit larceny. For ſuch of theſe crimes tor the which 
any ſhall have this judgment, To be hanged by the neck 
till he be dead ; he ſhall forfeit all his lands in fee ſimple, 
and his goods and chattels: for felony by chance-meuley, 
or /e defendendo, or petit larceny, he thall forfeit his goods 
and chattels, and no lands of any eſtate of treeho:d or in- 
heritance. And all felonies puniſhable according to the _ 
courſe of the Common Law, are either by the Common _ 
Law, or by ſtatute. Co. Lit. 391. | 
Felony is always accompanied with an evil intention, 
and therefore ſhall not be imputed to a mere miſtake or 
miſanimadverſion ; as where perſons break open a door 
to execute a warrant, which will not juſtity ſuch a pro- 
ceeding : Afedtio enim tua nomen imponit operi tuo; item 
crimen non contrahitur niſi nocends voluntas intercedat. But 
the bare intention to commit a felony 1s fo very criminal, 
that at the Common Law it was puniſhable as felony 
where it miſled its effeCt through ſome accident, which 
no way lefſened the guilt of the offender ; but it ſeems 
agreed at this day, that felony ſhall not be imputed to a 
bare intention to commit it, yet it is certain that the party 
may be very ſeverely fined tor ſuch an intention. 1 Hawk. 


P. C. 65. 


I. Statutes concerning felony in general. 
2. Felomes within clergy. 
3: Felomes without clergy. 


1. Statutes concerning felony in general. 

Felons ſtanding mute ſhall be put to ſtrong and hard 
impriſonment, 3 £4. 1. c. 12. | | 

The goods of felons and fugitives ought to be in- 
ventoried and inrolled by the coroner, Artic. Exon. 14. 
Ed. 1. | 

Breaking priſon felony, only where the priſoner was in 
cuſtody for a felony, 1 Ed. 2. /2. 2. | 

Writs to take felons ſhall be direQed to all the counties, 
5 Ed. 3. c. 11. | s | 

Felons goods and lands ſhall not be ſeized before con- 
viCtion, Stat. de Catall. Felon. incerti temp. 1 R. 3. cap. 3. 
His chattels ſhall be forfeited on the return of a non e/t in- 
ventus, 25 Ed. 3. ſt. 5. C. 14. | 

Proceſs againtit telons, 1d. | | 

One charged in the Exchequer with felons goods may 
charge another over, 31 Ed. 3. /f, 1. c. 3. | 

I. Jultices 


Lo 
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Juſtices of the King's Bench may remand felons into 
their proper counties, 6 H. 8. c. 6. SE | 
Stolen goods ſhall be reſtored upon the attainder of the 
felon, 91 H. 8. c. 11. ; 
How foreign pleas pleaded by felons ſhall be tried, 22 
H.'$. 6.2. &c.- 14- 3 £4. 06:6. 13. [et 11, 
No forfeiture for killing a man attempting to commit 
murder or robbery, 24 4. 8. c. 5. | 
The clerk of the aflize, &c. ſhall certify the names of | 
the felons conviCt into the King's Bench, 34 & 35 4.8. 


| 


ET 


Ce I 4. 
Repeal of all felonies made fince 1 . 8. 1'Ed. 6. c. 12. 
fert. 4. 1 AZ. Jt. T. Cc. Is 
All felonies aud offences of premunire, ſince 1 H. 8. 
repealed, 1 7. /f. rt. c. 5. 1 : 
Perſons indicted of felony, in embezzling ſtores, may | 
make defence by witneſſes, 31 Eliz. c. 4. | 
Apprehenders of burglars and ſhoplifters to have a cer- 
tificate to diſcharge them from pariſh offices, 10 & 11 
WW. 3 ce 23. ett. 2. | 
Farther intitled to 401. reward, on tendering certificate 
of conviCtion, 5 Ann. c. 31. 
Burglars and ſhoplifters diſcovering their accomplices, 
&c. to be pardoned, 10 & 11 W. 3. c. 23. ſe. 5. 
Felons to be burnt in the cheek, 10 & 11 //. 3. c. 23: 
fe. 6. repealed, 5 Ann. c. 6. p 
Fee for drawing a bill of in 
*t 11 W. 3. c. 23. felt. 7. Re FETERNe 
Offences committed at ſea may be tried as direCted by 
commiſſion, and perſon ſtanding mute, &c. to ſuſfer 
death, 1 Ann. ff. 2. c. g. ſet. 5, _ © 
| _ Felons may be burnt in the hand, and committed to 
hard labour, 5 Ann. c. 6. | | 
Felon diſcovering and conviCting two accomplices, in- 
titled to a pardon, &c. 5 Ann. c. 31. ſet. 4. 
Receivers of ſtolen goods made accefſary, 5 Ann. c. 31. 
edt. 5. 
| # Jolate to ſettle the rights and ſhares of perſons intitled 
to certificates, 5 Ann. c. 31. ſet. 7. 
Intitled to the fame certificate as for apprehending 
| bighwaymen, 6 Geo. 1. c. 23. ſea. 9. 
Proclamation for offenders to ſurrender to be printed in 
the Gazette, Q Geo. I. c. 22. ſet. 4. | 
Juſtices to give certificate to perſons wounded, or to 
executors of perſons killed in apprehending felons, 9g Geo. 
YG. YR | PP 
| Returning from tranſportat 
Geo. 2. c. 10» un 
The court may order the expence of proſecuting a fe- 
lon to be paid by the treaſurer of the county, 25 Geo. 2. 
6. 36. /e8. 11. and the expence of the attendance of poor 
witneſſes, 27 Geo. 2. c. 3. ſeft. 3. 
Buying or receiving lead, iron, copper, braſs, metal, or 
ſolder, knowing tit to be ſtolen, to be puniſhed by tranſ- 
portation, 29 Geo. 2. c. 30. Penalties on having theſe 
materials without being able to account for them, 29 Geo. 
2. c. 30. ſed. 6, Es = 


ditment ſettled at 2 5. 10 


ion excluded clergy, 25 


2. Felonies within clergy, 
Armour. Embezzling it, 31 
_ without clergy, in this title. 

Aſſault. Afſaulting perſons with intent to tear or ſpoil 
their clothes, 6 Geo. 1. c. 23. ſeft. 11. Sec Robbery, un- 
der this diviſion, | 7 | 

Bridge. Deſtroying London bridge, 29 Geo. 2. c 40. 
ef. 6. See PFelomes without clergy. 

Or W/alton bridge, 20 Geo. 2. cap. 22. | 

Or He mpton-court bridge, 23 Geo. 2. c. 37. fed. 12, 

Or Ribble bridge, 24 Geo. 2. c. 36. ſett. 34+ 

Or Sandwich bridge, 28 Geo. 2. c« 55. 

Or We bridge, 24 Geo. 2: c. 73. 

Or Black Friars bridge, 29 Geo. 2. c. 86. 

Or Feremy Perry's bridge, 30 Geo. 2. c. 59. 

Or Old Bren 
Geo. 2. c. 46. | 


Bail. Perſonating bail before commiſſioners in the 


country, 4 /, & M. «@ 4. ſet, 4. See Felonies without 
clergy- | | 


Eliz. c. 4. See Felonies 


tford bridge, 30 Geo. 2. c. 63+ /eQ, 19. 31| 


| pealed by 1 //7, & Md. Pf. i. c 30. 


b- 


| lonies without clergy. 


x 
Black lead. See Lead. | On. 

37 H.8. co. 6. ſed. 2. 125 

» feſſ. 1. c. I. 


Burning, Farms of timbe 
pealed by 1 Eg. 6. c. 12, 1 
Stacks of corn, houſes, &c. in the night-time, 22 & 


23 Car. 2. c. 7. ſet. 2. See Felonies without clergy. 


Cattle, Killing them in the night, &c. 22 & 23 Car. 
2, C. 7. ſett. 2. See Felomes without clergy. 

Cloth, Stealing it, or wool, left to dry, off the tenters, 
&c. the third offence, 15 Geo. 2. c. 27. See Felonies 


without clergy. | 

Corn, rhvny 55. granaries, the ſecond offence, 1x 
Geo. 2. c. 22, dee Felonies without clergy ; and ſee Burn- 
ing, ante. 


Council, See King, 

Copper. See Money, Lead. 

Cuftoms, Running goods five in company armed, 8 
Geo. 1. c. 18. ſe}. 6, See Felonies without clergy. 

Afembling armed to the number of three for running 


goods, 9 Geo. 2. c. 35. ſer. 10. 


Perſons deemed ſmugglers according to the deſcription 
of 9 Geo, 2. c, 35. fed. 13. | 
Harbouring offenders againſt the laws of cuſtoms, 19 
Geo. 2. c. 34. ſeft. 3. See Felonies without clergy. 


Dikes, Cutting them in marſh Jand, 22 Z. 8. c. 11, 
2& 3P.& M. c 19. | 


Eſcape. See Priſoner, : 

Fiſh. Fiſhing in another's pond 
31 7. 8. c.2. | 

Floaodgate. See Locks. | 

Foreign tate. Serving it without taking oath of alle« 
glance, 3 Fac. 1. c. 4. ſed. 18, | 

Forgery, Of” Bank bills, 11 Geo. 2. c. 9. ſeft. 6,—— 


Of Bank notes and indorſements, ibid. Ste Felonies with- 
out clergy. 


Gaoler. 
3 :6...40. | 
Hawk. Stealing one, 37 E4, 3. c. 19. | 

| Hunting. In the night, or in diſguiſe, 1 H. 7. c 7. 


with intent to ſteal, 


Foreign priſoner to become approver, 14 Ed. 


Reſcuing ſuch offenders, 16:4, See Felonies without clergy, 
title Black At. he | | 

Iron bars, Stealing them, fixed to buildings, 4 Geo. 2. 
c. 32, See Lead. | 


King. Conſpiring or imagining to deſtroy him, or any 
of his council, 3 H. 7. cap. 14. See Felonies without 
clergy, title Privy Counſellors. | 

Labourers. Confederacies of maſons to prevent the ſta- 
tutes of Jabourers, 3 Z. 6. c. 1. | 

Lead. Entering mines of black lead with in 
ſteal, 25 Geo, 2. c. 10. /ef. 1. | 

Stealing it, fixed to buildings, 4 Geo. 2, c. 32, 

Receivers of lead fo ſtolen, 1614, ſed. 3. 

Buying or receiving lead, iron, copper, &c, knowing 
it to be ſtolen, 29 Gez. 2. c, 30. | 

Locks, Perſons guilty of demoliſhing them, or of 
fluices or floodgates, 1 Geo. 2. ff. 2. c. 19. 
 Matming. And after cutting out tongues, or putting 
out eyes, 5 H. 4. c. 5. See Felonies without clergy. © 


Marriage. Solemnizing it clandeſtinely, 26 Geo, 2; 
c. 33. feet. 8. See Women. | 


Mariners, See Mutiny, Seamen. 


Money. Trauſportation of filver, or importation of 
falſe money, 17 Ed. 3. not printed. 


Multiplication of gold or ſilver, 5 H. 4. cap. 4- Re- 


tent to 


Coining or bringing in gally-half; 
dodkins, 3 H. 5. c.1. WTR 
Payment of blanks, 2 7. 6. c. 9g. O8/. 


Blanching copper, or putting off counterfeit money, 
8& 9.3. c. 26. eat. 6 | | 


Mutiny, In mariners, hindering commanders from 
fighting, 22 Car. 2. c. 11. ſee. 9. 


Officers, &c. deſtroying ſhip, ibid. ef. 12. See Fe- 


_ Officer or ſoldier, upon or beyond the ſea, raiſing mu- 
rs diſobeying or reſiſting ſuperior, 2 & 3 Ann, c, 20, 
ect. 35. | 7 
Palaces, Entering into King's houſe with intent to 


ence, ſuſkins, or. 


(tea), 33 H, 8, C, I2: left. 27. 


Bigamy. See Polygamy. 


Plague, 


on” 


40s, 21 Hl. 


See Felonies without clergy. 


pO ©; 
Perſons infeQted with it going abroad, 1 Fac. 

I. c 30. /. 7. | | 
Polygamy, By 1 Fac. 1. c. 11. ; AN 
Priſoner. Aſliſting one committed for treaſon or felony 
| {except petty larceny) to attempt an eſcape, 16-Geo. 2. 


Plague. 


+. 31. Dee Gaoler: 
Proceſs. Oppoling the execution of it in any pretended 


privileged place, 9 Geo. 1. c. 28, 11 Geo, 1. c, 22, See 
Felonies without clergy. 
Purveyors. In ſome caſes by 28 Z4. 1. ff. 3. c. 2. 
N. B. Purveyance is taken away by 12 Car. 2. c 24. 
Rape. By 13 Ed. 1, cap. 34. See Felonies without 


clergy. 

j 68 Withdrawing them, 8 ZH. 6. c. 12. 

Reſcue. Reſcuing the body of offender executed for 
murder from the ſheriff or ſurgeons, 25 Geo. 2. c. 37. 


f- 10. See Felonies without clergy, Hunting, Spirituous 


liquors. | 

Rogues. Incorrigible, breaking out or eſcaping from 
houſe of correCtion, or offending a fecond time, 17 Geo, 
2. c. 5. }. 9. | | 

Adjudged to the gallies, returning without licence, 39 
Eliz. c. 4» 1 Fac. 1. c. 7. & 25, Repealed by 12 Ann. 


9% 3 
Robbery. Stealing furniture from lodgings (if under 
12d.) 3 W. & M. c. 9. f. 5. See Felones without 


clergy. © | 
 Afaulting with intent to rob, 7 Geo. 2. c. 21. /. 1. 
Seamen. Deſerting, 5 Eliz. c. 5. /. 27. 
without clergy. | 
Soldiers Deſerting, 18 H. 6. c. 19. fo 2. See Fe- 
lonies without clergy. | | 
Servants. Taking their maſter's goods at their death, 
33 H. 6. c. 1. 2, If in uſe? | 
Afaulting, &c. maſter wool-comber or weaver, 12 
Ge0. I. cl 34. þ« 6. | 
Embezzling goods delivered to them to the value of 
s. c. 7. Perp. by 5 Eliz. c. 10. Appren- 
tices under tighteen excepted, 21 H. 8. c. 7. /. 2. 
Sheep. Exporting them alive, the ſecond olfence, 8 
Eliz. c. 3. ſ. 2. See Felonies without clergy, | 
Ships. Deſtroying them, 22 & 23 Car. 2. c. 11. /. 12. 


| See Mutiny, ante, and Felonies without clergy. 


Sluices, gee Locks. 

Smuggling, See Cuſioms. 

Spirituous liquors. gg. offenders againſt the aCts 
concerning theſe liquors, 11 Geo. 2. c. 26. /. 2. 24 Geo. 
2. CG 40. |. 28. : | | 

Stolen Goods, © Buyers or receivers of them, 5 Aun. c. 
, aa coward to help one to ſtolen goods (if he do 
not apprehend offender) in ſome caſes, 4 Geo. 1. c. 11. 


Stores, Embezzling them to 20s. value, 31 Ez. 


£4 | 
Treaſon. Anonymous accuſation of high-treaſon, 37 
H. 8. c. 10. Rep. 1 Ed. 6. c. 12. os | 

Turnpikes, Deſtroying them, 5 Geo. 2. c. 33. See 
Felonies without clergy. _ | 

Waterman, Carrying greater number of paſſengers 
than allowed, if any paſſenger be drowned, 10 Gee. 2. 
Cc. Zl« þ« 9+ 


Women, Taking them away, and marrying or defiling 


them, &'c. having lands or goods, 3 H. 7. c. 2. See 
 Felonies without clergy. © | 


Woods. Firing them, 1 Geo. 1. ft. 2. 48. [. 48. 


Wool. Exportation of it, other than to the ſtaple at 
Calais, 18 H. 6. Ce 15. 


\ Tranſporting of it out of England, IWales, or Ireland, 


13 & 14 Car. 2. c. 18. Altered by the 7 & 8 IF. 3. 
28. See Clath, and Servants, ante, 


3- PFelonies without clergy. 

Acceſſaries, Before the fat in petty treaſon, murder, 
burglary, robbery in dwelling-houſes, or in churches, or 
in or near the highway, houſe-burning, or burning of 
barns where there 1s corn or grain, 25 H,8. c. 1, 5 & 
6 Ed. 6. c.9. 4& 5P.& M. 6.4. oY 

Vor, II. N? 73. 


_ 


See Pelonies 


F B L 

Beſore and aſter in horſe-ſtealing, 31 Eliz. c. 12. {; 5+ 
Before the fact in ſtealing women, having lands or 
goods, or being heirs apparent, 39 Ez. c. 9. /. 2. 
Before the fact in end, 
pealed by g Geo. 2. c. 5 po | 

Before the fat in procuring any fine, recovery, deed 
inrolled, ſtatute, recognizance, bail, or judgment to be 
acknowleged in the name of another, 21 Fac. 1. c. 26. 

Before the fat in maiming, 22 & 23 Car. 2. c. I. 

Before the faCt in burglary, ſhoplitting, &c. 3 & 4 
W.& M. c. 9. | 

Before the fat in robberies in ſhops, warehouſes, 
coach-houſes, or ſtables, 10 & 11 IF, 3. c. 23. | 

Before the faCt in piracy, in ſome caſes, 11 & 12 7, 
3... Je. 8 Ges. 1. ct 24. 

To forging any deed, will, bond, bill of exchange, 
note, indorſement, or aſſignment of bill or note, or any 


| acquittance or receipt, 2 Geo. 2. c. 25. Perpetual by g 


Geo. 2. c. 18, T7 

To forging bills of exchange, accountable receipts, 
warrants, or orders for payment of money or delivery of 
goods, 7 Geo. 2. ca. 22. $. 
| Before the fat in ſheep-ſtealing, 14 Geo. 2. c. 6. and 
ſee 15 Geo. 2. c. 34. | 


Before the faCt in ſtealing cotton, &c. from bleaching- 
grounds, 18 Geo. 2, c. 27. Fs. 


Before the faCt in thefts to 40 5s. value in any veſſel or 


in any wharf, 24 Geo. 2. c. 45. 


Before the faCt in deſtroying London bridge, 31 Geo. 2: 


c. 20, /. 6, 
Armour. See Stores. 
Annuities, See Forgery. 


Bail. Perſonating bail, 21 Fac. 1. c. 26. 
Bank, Officer or ſervant of Bank ſecreting or em- 


bezzling any note, &c. 15 Geo. 2. c. 13. /. 12. Sec 
Forgery, Robbery. | 


Banks. Deſtroying them, 6 Geo. 2. c. 37. /« 5. Per- | 


petual by 31 Geo. 2. c. 42. | | 
Bankrupt. Not ſurrendering, or not ſubmitting to be 
examined, or concealing or embezzling their eſtates, 5 
Geo. 2. c. 30. | 
Baſtard. Mother concealing the death of a baſtard- 
child,.:21-Fae. 16-21 foe | 
Bedford Level. See Fens. PEG : 
Blak 4&4. Hunting armed and diſguiſed, and killing 
or ſtealing deer, or robbing warren, or ſtealing fiſh our 
of any river, &c. or any perſons unlawfully hunting in 


his Majeſty's foreſts, &c. or breaking down the head of 
any fiſh-pond, or killing, &c. of cattle, or cutting down 


trees, or ſetting fire to houſe, barn, or wood, or ſhooting 
at any perſon, or ſending anonymous letter, or ſigned 
with fictitious name, demanding money, &. or reſcuing 
ſuch offenders, 9 Geo. 1. c. 22. Perpetual by 31 Geo, 2. 
Co 42. 

Black lead. Offenders committed or tranſported for 
entering mines of black lead with intent to ſteal, eſcap- 


ing, or breaking priſon, or returning from tranſportation, 


25-Geo..2.-c. 10. 

Black mail. See Cumberland. 

Bonds. See Forgery, Robbery. 

Booths. See Robbery. 

wins Wilful damaging London bridge, 31 Gee. 2. 
C. IO. }. Os | | 

Deſtroying We/tmin/ler bridge, 9 Geo. 2. c. 29. /. 5. 

Or Fulham as, wy ef Geo. 1, Z 36. ; 3+ s Fs 

Buggery. By 25 H. 8. c. 6. 2 & 3 Ed. 6. c. 29, 
Revived by 5 Eliz. c. 179, = | LED 

Burglary. By 1 Ed. 6G. c. 12. 18 Eliz. c. 7. 12 Ann, 
C7. 

ie: Houſes or barns with corn, 23 H. 8. c. r. 
25 H. 8. c. 3. 22 & 23 Car. 2. c. 7. 43 Eliz. c. 13. 
See Black Af, Coals, Fens, _ | 

Breaking priſon, See Black leal, Perjury, Robbery, 

Cattle. See Black Af, Sheep. a 

Challenge of jurors. Challenge above twenty, if the 
indictment be for ſuch offence for which the offender 
would have been excluded clergy, if convicted, or con- 
feſſion, 25 F.8, c. 4. 4&5P.& M. c.4 3& 4 
IW.& M. c. 9. _- | 

| G _ Clhth, 


I Tac. I. Co I'S Re- W 


x". 


#2 vs E 

_ Stealing it from the rack or tenters, 25 Car. 2. | Of regiſter or licence of marriage, 26 Geo. 2. c. 33. 

C. 5+ }. 3 $ '/; I'D: | | 
Coals, Firing collieries, 10 Geo, c. 32. Perpetual, 33 | Of the common ſeal of Bank or Bank notes, 8 & g 
Geo. 2. c 42. JF. 3. 6.20. f. 36. 11 Geo. 1. c. 9. f. 6. 15 Geo. 2, 
\ . Corn, Perſons tranſported for deſtroying gunen's re- |c. 13. fe 1. | | | 
turning, 11 Geo. c. 23. /. 2. See Black Af, Burning, | Of Exchequer bills, &c. 57 & 8 I. q, co qi. /. 78. 


g | 
Cumberland. 9 4 J. C. 2. /- Wu Ann. c. 1 3. 3 Geo. 1. c. 8, V/ 
Council. See Privy Counſellors. 40. © Geo. 1. c. 4. fo 91. 9 Geo. 1. c. 5, f. 194 11 


Cumberland. Forcibly carrying ſubjeAs out of Cum- | Ger. 1. cl. 17, fo 6G. 30 Geo. 2s C 3. [ 156, 33 Geo. 2. 
| berland, Northumberland, We/tmoreland, and Durham, and |c. 1. /. 156. ; 
taking or giving black mail, burning corn, &c. 43 Eliz. | Of lottery orders, 12 Ann. c. 2. 5 Geo, 1. c. 3. and 
Co 1%. {+ Þs other ſubſequent Jottery aCts. 
Notorious thieves, or ſpoil-takers, in Northemberland | Of ſtamps, 6. & MM. c. 21. fort. 9 & 10. 
or Cumberland (or to be tranſported at diſcretion of Judge), | 3- c- 25 /. 59. 9 Ann. c. 23. /. 34. 10 Ann. ce. 19. 
18 Car. 2. c. 3+ fe 115, 163. 10 Ann. 4.26, fe 72. 5 Geo 1. & 2,4 fe gs 
Cuſlems., Perſons liable to tranſportation for offences |6 Geo. 1. c 21. f. 60. 29 Geo. 2. c. 12. fe 21, 29 Ger. 
againſt the cuſtoms, offending again, after having taken |2. c 13. /. 5. 3O Gev. 2. . 19. fe 27, 32 Geo. 2+ 
the benefit of the indemnifying a, 9 Geo, 2. c. 35. /. 7. |< 35: f» 17. 2 Geo. Jo © 36. /. 8, 
18 Geo. 2. c. 28. { 7. | | | Of the hand of the receiver of the prefines, 32 Geo, 2, 
| Perſons convitted of wounding cuſtom -houſe officers, | c. 14+ /. 9. 


returning from tranſportation, 6 Geo. 1, c. 21. ſ. 35-| Of the acceptance of bills of exchange, or accountable 
3 Geo. 2. c. 35. f. 28, See Smuggling, receipts, 7 Geo. 2. c. 22, | | 
Cutpurſe. See Pickpocket, | Of any warrant, or order for payment of money or 


Deer. Perſons conviCted of ſecond offence in hunting | delivery of goods, 7 Geo. 2. c. 22, 
and taking them away, or for coming armed into a foreſl | Fuftian. Stealing it from bleaching grounds, 4 Geo. 2. 
with intent to ſteal them, 10 Ges. 2. «. 32. f. 7, See|c. 16. 18 Geo. 2, c 27, TT 
Black 4. | | tae Gael, See Breaking Priſon. | 

Deeds inrolled. Acknowledging them in the name of | {Helping to flolen goods for reward. In ſome caſes, unleſs 
another, 21 Fac. 1. c. 26. | the helper apprehends the offender; 4 Ges. x. c. Is 

Egyptians, Remaining in the realm one month, 1 & | Hops. Cuiting hop-binds, 6 Geo. 2. c. 37. /. 6. | 
2-P.& Mc 4-:/-:% ER, Hoerſe-flealing. By 37 H. 8. c. 8. /. 2. 1 Ed. 6, c.12, 
Aﬀffociating with them one month, 5 Zliz. c. 20. /. 3. |/-10. 2 & 3 Ed. 6. c. 33 


Eaft India Bonds, &c. See Porgery, Robbery. Houſe-breaking. See Robbery. 
Eſcape. See Breaking Priſon, Priſoner. | Houſes. See Burning, Black Af. 
Exchequer Order, &c. See Forgery, Robbery. | Tunting, See Black AF. 
Fens. Deſtroying, &c. any of the works in Bedford FS vee Pri/?s. : | 
Level, 27 Geo. 2, c. 19. Vide Marches. | Judgments, Acknouwledging them in the name of att« 
Fines. Acknowledging them in the name of another, | other, 21 Tac. 1. c. 26. ; | 
21: Fac. I. © 26. | De: Letters threatning. Sending them, or reſcuing ſuch 
iſh, See Black Af. offenders, 27 Geo. 2. c. I5. | 
Floodgates. See Turnpikes. | Letters anonymous, or ſigned with fiflitiqus names, See 
Foreſts. See Black Aa. - ] Black Ae, | 


Forgeries. Of deeds on ſecond conviCtion, 5 Eliz. c. | Linen. Stealing it from bleaching grounds, 4 Geo. 2. 
"yy | c. 16. 18 Geo. 2. c. 27, See Forgertes 59. | 
Of teſtimonials of Juſtices by ſoldiers or mariners, 39 | Breaking into ihops, &c. to teal or deſtroy linen, yarn, 
Eliz. cc. 17. /. 3- | | or implements, 4 Geo. 3. c. 37+ | | 
Of deeds, will, bill of exchange, note, indorſement, | Locks. See Turnpikes, 
or receipt, on firſt conviftion, 2 Geo. 2. c. 25. ſ. 1.| Lotterres. . See Forgery, : 
Perpetual by 9 Gee. 2. c. 18, And ſee 31 Geo. 2. c. 22.| Maid. See IYVoman. _ 
ſc 81. | Maiming. Any perſon maliciouſly lying in wait, 22 
Of authorities to transfer ſtock, or perſonating pro- | & 23 Car. 2. co 1. | 
prietors, 18 Geo. 1. c. 22. Extended, to funds eſtabliſh- | AZariners. Wandering without teſtimonial of Juſtices, 
ed ſince 8 Geo. 1. by 31 Geo. 2. c. 22. /. 80. 39 El. c. 17. /. 2. See Porgery. | 
Of order for payment of annuities, or perſonating | Aarſhes. Firing engines for draining them, the ſe- 
proprietors, 9 Geo, 1. CG 12. fo 4. 9g Geo. 2. © 34- _ __ 12-Geo: 2. C34. 14 Geo 2+ 6 24. 21 
'$. | | | 0: 4: «I; | 
Of new ſtamps, or receipts for monies payable on in- | Departing within the year from the ſervice of thoſe 
| dentures, 8 Ann. c. 8. ſ. gl. | who took them, to ſave them from execution, 39 El. c. 
| Of the hand of accountant-general, regiſter, *clerk of | 17. /+« 4. | — 
the report-office, or any of the caſhiers of the Bank, 12 | Afarriage. See Women, 
Gm 4.6 2134.9: - | SEE | Money. Uttering falie money the third time, &c, 15 OY 
Of Eaft India bonds, 12 Geo. I. c. 32. f.g. Ger. 2.28: 21 3. | Ce 
Of South Sea common ſeal, bonds, receipts, or war- | Afurder. By 12 A.7. c. 7. 23 H.8. c.1, 25 H.8$, | #42 
rants for dividends, 9 Arn. c. 25. fe 57. G6 Geo. 1- £.4. | 3» 28 H.8. c.1. 1 E4 6. c 12. EY ES 
foe 56. 6 Geo. I, v.11, fo 50. 12 Geo, I, 32+ þ. 9. Mute, Standing mute, or not anſwering dire&ly, 25 
and other ſubſequent aCts. | H. 8. £. 3% 1d. 6. 12. 4 & 5 Ph. & Mar. ci. 
Of Mediterranean paſſes, 4 Geo. 2. c. 18. [3&4 FH. & MW c.9. 1 Ann. cg. 12 Geo, 3... 20. 
Of any entry of acknowledgment of bargainor in | Northumberland, See Cumberland. | 
bargain and fale in the regiſtry of York, the ſecond offence, | Notes. Sec Forgery, Robbery. 
8 Geo. c. 6. /. 31. | | | Orqdunance, See Stzres. 
Of ſtamp for marking gold and Giver, 31 Geo. 2. c. 32.| Outlawry. For offences not within the benefit of clergy, 
15. 1 £80. c. 12; 4&5 Ph SS Mica SE 4. 18- 
.Of policies of Royal Exchange and London aſſurances, | El. c. 79. 22 Car. 2. c. 5. 3&© 417. & IM. c. 9. 


ww 


6 Geo. 1. c. 18. /. 13. | | Petty Treaſon. See Murder. 
Of debentures, 5 Geo. 1. c. 14. /. 10.  Perjury, Perſon convitted of wilful ard corrupt per- 
Of the marks on leather, 9 Ann. c. 11. + 44. 5 Geo. 1, | jury, eſcaping, breaking priſon, or returning from traat- 
&: 2» /« 9. portation, 2 Geo. 2. <@. 25. f. 2. See Prijon:rs, Uh 


Of the marks on linen, 10 Ann, «©, 19. he 97- 4 Geo, Pickpocket, "Faking clam & ſerie from the perſon 
3+ & 37+ {+ 26, | above the value of 124, 8 El. c. 4, 


P IYacy, 


L 
3% 
4 
+ 


Bs Os 


y Et þ 


Piracy. By 11 & 12/173. c 5. 
Geo. 1. c 24. 

Perion laying violent hands on his commander, to hin- 
der. him from fighting, &, ts ſuffer as a pirate, 11 & | 
i2 I. 3. co. 7. /.9 | 

Trading with pirates, 8 Geo. I. c 24. 

Plague. See Buarentine, ' + 

Pojoning, Of malice propenſed, I Ba. 6. e. 12. TE. 

Popifh recu/ants, Retuling to abjure, or not departing | 
the realm within a time limited, or returning without the 
King's leave, 35 £l. c. 1. f. 3. 35 El. c.2. ſ. 10, 

Prieſt and Jeſuits. They who receive, relieve or main- } 
tain them knowingly, 27 EL. c. 2. /{. 4, 

Priſoners. Taking the benefit of infolvent aCts and 
forſwearing themſelves, 28 Geo. 2. c. 13. f. 17. 1 Geo. 3. 
Cc: $7. /.- 20. 5 Geo. 3..6. 41> 

Refuſing to deliver up their effeCts, or concealing to 
the value of 201. 28 Geo. 2. 0. 13. /þ. 39+ 1 Geo, 3» 
17. |. 40. 

Pe on tran! ported for aſliſting priſoners to eſcape, and 
returning, 16 Geo. 2, C JI. 

Privy counſel/ors, 'Fhey who attempt to kill or to ſtrike 
or wound them in the execution of their office, 9 Ann. 
Cc. 16, 


4 Geo, 1, 6 12, 8[1 


Proceſs. Perſons diſguiſed, abetting rioters who oppoſe | 
the execution of proceſs in pretended privileged places, 


9 Geo. I. c. 28, |. 3. 


Duarentine. Not performing it, 7 Geo. I. &. 3. 
8 Geo. 1, c.8, 1 Geo, 2, c.13. © Geo. 2.c, 34. 26 Geo, 


Maſters of ſhips offending againſt direQtions of 26 
Geo.:2.-:c; 6; /-.2. 

Concealing the having infeQted perſon on board, 26 
Geo; 2. <.H.-/. 4 

Refuſing to perform quarentine, 26 Geo. 2. c. 6. /. 8. 

Sound perſons entering lazaret, and eſcaping before 
they have performed quarentine, 26 Geo. 2. c. 6. /. 10. 

Wu EY of quarentine neglecting duty, 26 Geo. 
2. £6. ./61 
| Concealing or clandeſtinely conveying letters or r goods, | 
26 Geo, 2. c. 6. /. 18, 

Rape. By 18 El. c.7. /. I. 

Carnally knowing a woman child under the age of ten 
years, 18 El.c. 7 Y 4 

Rebels, 
going into the dominions of France or Spain, 20 Geo, 2 
c. 46. /. 1. 

Perſons aiding them to ſuch purpoſes, 20 Geo. 2, c. 46. 


J.'®. 


Or holding correſpondence with them, or with perſons 
employed by them, by letters or otherwiſe, 20 Geo, 2. c. 


4b. /- 3: 


Recognizance. 
other, 21 Fac. I. c. 20. 


| 


Pardoned and returning from tranſportation, or. 


Acknowledging it in the name of an- 


Recovery. Acknowledging it in the name of another, 


21 Fac. 1. ©. 56. 

Reſcue. Reſcuing conviCts from tranſportation, 6 Gez. 
$764 

ER any perſon committed for, or found guilty of 
murder, or going to execution, or during execution, 25 
Ges. 2.7. 37: +9» 

Perſons tranſported for reſcuing the body of ſuch of. 
fenders, after execution, from the ſheriff or ſurgeons, &c. 
and returning, 25 Geo. 2. c. 37. /. 10. 
Letter threatening, Tur pike. 

_ Riaters. Aﬀſembled to the number of twelve, and con- 
tinuing together one hour after proclamation, 1. Geo. 1. 


e264. þe I 


Pulling down buildings, 1 Gee. 1. ff. 2. c. 5. f. 4+ 

Or hindering proclamation being made, 1 Gn. I. fl. 2. 
c. 5. fe 5. See Proceſs. 

Robbery. Of churches, or facrilege, 
25 H.8. c. 3. 1 £4. 6..c. 12. 5 & 6 Ed.b. c. g.& 10. 

in or near the highway, 23 HA. G. c. 1. 25H.8.c. 3. 
I. £d; 6. £12: 

In booths or tents in any fair or market, 5 & 6 £4. 6. 
6 9: 

In dwelling: houſes, ſhops, warehouſes, coach -houſes, 
or ſtables, 23 a $6.1. 23.8. ©.3.. 1 £46; 6 


See Black aa, 


23 HB. [6 


| 


FE 'L 
$&6E4.6. <.9& 10. 29 El, c 15. 369 w. 
TAL wg 12 Ann, c 7. , 03 | 


On board any veſſel, or on any wharf, to the value of 
$05 24 Geo. 2. co 45. 


Stealing furniture, &e. "- « lodgings (if above 124 


| value) 3& 4 W.& M. c. 


Stealing Exchequer orders, UT, or other orders in- 
titling perſon to annuity or ſhare in any. parliamentary 
fund, or Exchequer bills, bank notes, South Sea bonds, 
Eaft Tadiq bonds, dividend warrants of bank, South Sea, 
Eafl India or other company, bills of exchange, navy 
bills or debentures, goldſmith's notes, or other bonds or 
warrants, bills or promiſſory notes, &c. is felony the ſame 
as if the money ſecured by ſuch bonds, &c. had been 
[tote 2 Geo. 2, c. 25. f. 3 and ſee 31 Geo, 2. c. 22, 

I. 

Offenders ordered to be tranſported for aſſault with in- 
"74 to rob, breaking goal or elcaping, 7 Geo. 2. C 2T, 

2. 

Rogue. Branded, and afterwards offending, I Fac, Is 
c. 7. repealed by 12 Ann. ft. 2. © 23. 

Sacrilege. See Robbery. | 

Sea. Treafons, robberies, felonies, murders and con- 
federacies done upon the ſea, 28 H.8. c. 15. /. 3. 


Seamen, Perſonating them to receive heir pay, 31 
Geo. 2. c. 10, f. 24 

Sheep/tealing. By 14 Geo. 2, c. 6. extended to bull, 
cow, &c. By 15 Geo. 2. ce. 34 


Ships. Deſtroying them wilfully, 22 & 23 Car, 2. 
Cc Hs /-- 12. 1 Ann. fl. 2: ts 4 Geo, 1. c.12« 1 
Geo. I. c. 29. See Robbery, Wreek 

Shooting, See Black att, F 

Sluices, See Turnpike. 

Smuggling, By 8 Geo. 1. c. 18. 

Aſſembling armed for running of goods, 19 Geo. 2. 

Cc. 34+ | 
dos tranſported for aſſiſting in running goods, and 
returning, 9 Geo. 2. c. 35. folo. _ 

Perſons convicted of running goods, returning from 
tranſportation, 8 Geo. 1. c. 18. /. 6. See Cuſtoms. | 
_ Soldiers, Departing without —_— 7 H.7q.c. 
3 H. 8. c. 5. 2 & 3 Ed. 6. c. 2. [. 6. . 

Wandering without teſtimonial from Juſtices, 39 E!. 
c. 17. /. 2. See Pogery. 

Departing within the year from the ſervice of thoſe 
who took them to ſave them from execution, 39 E1, c. 


[17 {4 


Inliſting, or cauſing others to inliſt in foreign ſervice, 
9 Geo. 2 c. 30. 

Accepting commiſſion from the French King—Con- 
tinuing in the Prench ſervice after the 29th of September 
1757. ContraCting to inlift in foreign ſervice, 29 Geo. 2+ 
"ys 

South Sea company. Officer or ſervant embezzcling their 
effets, 24 Geo. 2. c. 11. f. 3® See Forgery, 

S. 8. bonds. See Forgery, Robbery. 

Statute. Acknowledging it in the name of another, 2I 

ac. 1. Cc. 26. 

Y Stolen goods. See Helping to flolen goods: 

Stores. Embezzeling them to the value of 205. 'or of- 
fending againſt, 31 E/. WW 4 RT INN embezzelment 
of ſtores, 22 Car. 2. c. 

Tranſported. Felons 563 
I. c. 11. 6 Geo.1. c. 23: 16 

Trees. See Black ad, 

Turnpikes, Deſtroying them, or locks, fluices, or 
floodgates, or reſcuing ſuch offenders, 8 Geo. 2. perpetual 
by 27 Gezv..2. c. 10, 

Warren. See Black af. 

Wharf. See Robbery, 

Witchcraft, By1 Fae. I. CG 12, repealed by 9 Ger. 2, 


aps, See Black af, 
Wall and woellen manufaftures, Unlawful exporters re- 
turning after-tranſportation, 4 Geo. 1. c 11.. /. 6. 

Oppoſing oflicers of cuſtoms, exciſe, oe. ia ſeizing 
wool, 12 Geo. 2. 21. . 20. 

Deſtroying woollen goods, « or rack, or rols, 12 Geo. 1. 
Ce 34+ F 7. See Chih, 


within the time, 4 Geo. 
20. 2: 1g. See Reſcue. 
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IVomen. Stealing them, and marrying or defiling them, 
having lands or goods, or being heirs apparent, 39 £1. 
C. 9. 

After conviction of an offence that was within clergy, 
ouſted of it on conviftion of any other felony, 3 & 4 
W.&S M fo | | of 
IWrack. Making holes in ſhip in diſtreſs, or ſtealing 
pump, 12 Ann. flat. 2. c. 18. /, 5. | . 

Plundering ſhipwrecked goods, or beating, &c. with 
intent to kill, or otherwiſe obſtruCting the eſcape of any 
perſon from ſuch ſhip, or putting out falſe lights with 
intent to bring any ſhip into danger, 26 Geo, 2. c. 19. 
See Acceſſary, ante. | 

See Ulergy. And for the ſeveral ſpecies of felony, as 
Murder, Burglary, Rape, Sodemy, Larceny and many others, 
ſee the reſpeftive Heads. | | | 

Felony under colour of law. A man-came to Smith- 
field market to fell a horſe, and a jockey coming thither 
to buy a horſe, the owner delivered his horſe to the 
jockey to ride up and down the market to try his paces 3 
but inſtead of that, the jockey rode away with the horſe : 
this was adjudged felony. MAeling 82. | : 

Coming into a houſe by colour of a writ of execution, 
and carrying away the goods, is felony. 2 ent. 94. cites 
Farr's caſe, =»— $4. 254. Paſch. 17 Car. 2. B. R. The 
King v. Farr. | A 

A. comes into a ſeamſtreſs's ſhop and cheapens goods, 
and runs away with the goods out of the ſhop, openly, 
in her ſight ; this is felony. Raym. 276 Chiſſer's caſe. — 
So, under colour of outlawry, to take a man's goods, 
when the officer knows there is no outlawry, is felony.— 
So ſuing a replevin to get another's horſe, and then run- 
ning away with the horſe. So by ejectment falſly 
obtained getting into poſſeſſion of a houſe, and converting 
the goods, Paſch. 31 Car. 2. in Scac. Raym. 270. in 
Chiſſer*s caſe. 

A ſpecial truſt prevents the felony, until ſuch ſpecial 
truſt is determined. Paſch. 8 Geo. 2. 8 Med. 76. King 
v. Maſon. But when that truſt is determined, the party 
may be guilty of felony ; as where a carrier carries goods 
to the place appointed, and aſter carries them away, and 
difpoſes of them, this is felony ; becauſe by bringing them 
to the place appointed, the bargain for his bringing them 
is determined, and the poſſeſſion is then in the firſt owner. 
Keling 83 cites 13 Ed. 4. 9. 6b. So, if one delivers 
goods to a porter in Londen to carry to a certain place, 
aud he takes them and carries them away to another place, 
and there opens and diſpoſes of them, this is felony; 
which ſeems to be warranted by the 13 Edw. 4. 9. 1b:d. 

Felirum, A coarſe hat, a f#/f, See Filtcum. 

Feme covert, Is a married woman, who is alſo faid to 
be covert-baron, 27 Eliz. 3. See Baron and feme. 

Feme ſoir, (Fr.) A woman alone, that 1s, ſingle or 
unmarried. See Baron and feme. 5 

T he office of reaper or mower of the manor of D. was 
granted to a feme with a fee of twenty quarters of corn 
yearly, for exerciſing the ſaid office for term of her lite. 
Br. ants, pl. 127 cites 30 Af}. 4. | pgs 

A woman may be a commiſſioner of ſewers, and the 
ordinances and decrees of ſewers made by her and the 
other commiſſioners of ſewers are not to be impeached 
for the cauſe of her ſex. Callis of Sewers 201, 202. 
cites Counteſs of Warwick's caſe. | EE 

The cuſtody of a caſtle was granted to a feme to be 
exerciſed per ſe vel deputatum ſuum ; and held, that it may 

be good, though it may be objected, that it appertains to 
the war, and to be executed by men only. ih. 1. Fac. 
B. 3. Cro. F. 18. Lady Ruſſel!'s caſe. 


F E M 


lowing caſe was made for the opinion of the court of 
. R. viz. That upon the death of Robert Bly, ſexton of 
the pariſh church of St. Botolph's without Tg pp two 
candidates offered themſelves to be elected in his room ; 


viz, the widow of the ſexton deceaſed, and the plaintiff : 


that upon caſting up the books, the plaintiff appeared to 
have a majority of male votes, but that afterwards, the 
widow polled forty women, and then ſhe had the majority; 
that the widow, and all the female voters were houſe- 
keepers, paying ſcot and lot, and to all pariſh rates and 
aſſeſſments, And the firſt queſtion was, whether a wo- 
man was capable of this office ; ſecondly, whether women 
could vote in ſuch election, After three arguments at 
bar, it was reſolved, that the office of ſexton was no 
public office, nor a matter of {kill or judgment, but 
only a private office of truſt, viz. to take care of the 
church, the veſtments of the miniſter, and the books, 
Sc, of the pariſhioners; and therefore a woman was 
very proper to execute it, and if there was any thing to 
be done in the pariſh by a ſexton, not proper tor a wo- 
man, (as in every place the office varies in ſome reſpeCt or 
other,) the court ſaid, the caſe was deſeCtive in not ſetting 
it forth, And ſecondly, it was reſolved, that being a 
matter of no public concern, but only relating to them- 
ſelves and the reſt of the pariſhioners, women have like- 
wiſe a right of eleCtion of ſuch officer ; for they have an 
equal intereſt in the church, &c. as the male pariſhioners, 
and therefore ought to have an equal right to appoint a 
perſon to take care of it. 13 Vin. Abr. 159. Trin. 13. 
Geo. 2. B. R. jOlive v. Ingram. F. 

Feme ſole merchant, Is where the feme trades by 
herſelf in one trade, with which her huſband doth not 
meddle, and buys and ſells in that trade ; there the feme 
ſhall be ſued, and the huſband named only for confor- 
mity ; and if judgment be given againſt him, execution 
ſhall be only againſt the feme, Cro. Car. 69. Paſch, 
3 Car. C. B. Langham v. Bewett. 

ouch a feme may ſue an aCtion without her huſband ; 
per Wray Ch. ]} Paſch. 31 Eliz. B. R. Le. 131. in the 
caſe of Chamberlaine v. Thorp. | 

Every feme ſole, which tradeth in London, is not a 
merchant. Cre. C. 69. Langham v. Bewett. | 

In a' writ of execution the ſheriff returned, that the 
pleintiff brought his ation in the ſheriff's court in London 
againſt the defendant and his wife as a ſeme ſole merchant, 
and had a verdict; and how that by cuſtom in the city 
of Londen the Lord Mayor is Chancellor, and may call 
cauſes before him out of the ſheriff's court, and rule 
them according to equity ; and ſhews how that the Lerd 
Mayor had called this cauſe before him, and ordered the 
plaintiff ſhould have judgment, and that the defendant 
ſhould pay coſts within fourteen days ; and that he ſhould 
pay the debt by 50s. quarterly, or elſe that execution 
ſhould go; and that this was the reaſon why he could not 
make execution : the court held the return ſufficient, and 
the cuſtom reaſonable, though it had of late been abuſed, 
Skin, 67. Mich. 34 Car. 2. B. R. Barns v, Barns, 

Caſe was brought in the Mayor's court upon an 1ndcb. 
9ſ}. for 57 l. according to the cuſtom of the city. The 
evidence was for goods ſold to the defendant's wife in her 
lifez the jury found, that defendant had been a freeman, 
but left oft his trade twenty years before, and turned diſ- 
' ſenting teacher, but the wife lived apart from him within 
the liberty of the city, and exerciſed the art of making 
 gimp-lace, and the huſband no ways intermeddled ; that 
ſhe paid her own rent, kept no ſhop, but worked in the 
garret ; that ſhe had goods of the plaintiff to carry on 
her trade, amounting to 57 /. and that after her death the 
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? A woman was appointed by the Juſtices to be governeſs | defendant promiſed payment ; judgment was given by 

x of a workhouſe at Chelmsford, and it was moved to quaſh | Rider for the defendant, and he declared, that Treby was 

[- ' the order, becauſe it was in the nature of a houſe of cor- | of the fame opinion. Afich. 2 1. & M. Shaw. 1823. 

| reCtion, and fo the office was not ſuitable to her ſex. | Fabian v. Plant. The Reporter who argued this cate 

; But per cur. abſente Holt, It is a good appointment, and | for defendant, makes a quere, and ſays it deſerves con- 

f | ſhe may be capable of executing the office, either by her- | fideration, if ſuch a ſeme ſole trader dies, and leaves an { 

1 ſelf, or deputy, as the lady Broughton did, who was | eſtate, and the huſband poſſeſſes himſelf of it, if he ſhall 5-2 

Y keeper of the eckouls at Weſtminſter, 3 Salk. 2. Cites | not be anſwerable for her debts, ; | We 

| Mitch. 2. Ann. Anon. | If the huſband relinquiſh, or become bankrupt, or be ry 

| " In an affumpſit, for money had and received to the | over ſea, or of another trade, or never intermeddle with 3 
_ plaintiff*s ule, _ in Londen, coram Lee Ch, J. the fol- |her trade, ſhe is within the cuſtom, Shyw. 184. iu the 5 

| | | Caſe S 
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Mich. 41. and 42 Eliz. B. R. Cre. E. 709. 
One cannot have treſpaſs for breaking another man's 


caſe of Favian v. Plant, cites Het. 9, 10. ——or if both 
exerciſe the ſame trade diſtinQtly by themſelves, and not 


intermeddle with one another, Her. 9, 10. Paſch. 3 Car. | 
.C. B. Bowet v. Langham. 


A woman, whole huſband had left her above twelve 
years before, had carried on a trade in her own name as 
a widow, and gave receipts in her own name, being ſued 
for a debt contracted in the way of her trade, gave co- 
verture in evidence, and gave evidence of her huſband's 
being lately alive in Jreland; and Fit Ch. J. direfted 


the jury to find for the defendaut, and ſo they did. 12 


Mad. boz. Micb. 13 IV. 3. Anon, 

A. widow and adminiltratrix of B. uſed to deal in tea in 
B/s life-time, and bought four tubs of C. at ſo much per 
tub, one of which A. paid for and took away ; leaving 
50 /. in earneſt for the other three. Ruled at Guildhall, 


per Holt Ch. ]. that the huſband was liable on the wife's 


contract, becauſe they cohabited. Paſch. 3 Ann. 1 Salk 
113. Lang fort ve. Adminiftratrix of Tiler. See London, 

Femella, A woman. Flet. lib. 2. c. 1. p.17. 

Fence, Is a hedge, ditch, or other incloſure of land 
for the better manurance and improvement of the 
ſame. | 
If A. be bound to incloſe againſt B. and B. againſt C. 
and the beaſts eſcape out of C.'s land into B.'s land, and 
thence into the land of 4. in this caſe A. ſhall not have 
treſpaſs againſt C. But if 4. be bound to incloſe againſt 
B. and B.'s beaſts eſcape into A.'s, land, and thence into 
the land of one D. a (tranger, there D. ſhall have treſ- 
paſs, and B, be put to a curia claudenda againſt 4. F. 
N.B 128. (298) in the notes there, cites 10 £. 4. 7. 
36 H. 6. Bar. 68. | | 

If cattle break in at my fence, I cannot puniſh the 
owner; but if aſter notice he ſuffers them to continue 
there, he ſhall be puniſhed, though it be through my de- 
fault. 2 Le. 93. Arg. cites 22 Ed. 4. 49. | 

A. and B, exchanged lands, whereupon A. agreed to 
make the fences and maintain them.—— 4, did not 
make them, but for want thereof, B.'s beaſts break into 
A.'s ground. — A. brings treſpaſs. Per three J. againſt 
Popham, this agreement is no bar to treſpaſs, though by 
deed, but his remedy is by an aCtion of caſe on the pro- 
miſe, if without deed, or on covenant, if by deed. 

Nowell V. 


fence ; but if he be damnified by the breaking of it, he 


may have aQtion on the caſe againſt the party that broke| 


it z per Roll. J. Mich. 24 Car. B. R. Sti. 131. in caſe of 
Sir A. A. Cooper v. S. John. Fo 

A. ſells to B. a piece of paſture lying open to another 
piece of paſture of the vendor's ; B. muſt keep his cattle 
from running into A.'s piece. So cf dung, &c. Per cur, 


| Mich. 3 Ann, B. R. 6 Mod. 314. in caſe of Tenant v. 


Golding. | 

A. was poſſeſſed of a cloſe adjoining to a cloſe of B, 
the fences between the ſaid two cloſes had, time out of 
mind, been repaired by the tenants and occupiers of B.'s 
cloſe. The fence was not repaired, ſo that B.'s cattle 


came into 4.'s cloſe ; 4. brought an aftion on the caſe 


againſt B, ſetting forth this matter, and had judgment in 
C. B. and upon error brought in B. R. this judgment was 
affirmed ; and per cur, The plaintiff has made himſelf a 
ſufficient title in his declaration by ſhewing the defendant 
bound to this charge by preſcription, which preſcription 
is ſufficiently alledged ; for by zenentes is meant the owners 
of the fee- ſimple, and by occupateres thoſe that come in 
under them. That tenentes is ſo taken, appears by the 
writ De curia claudenda, which is a writ of right, and 
lies only for a tenant in fee; and as this is a charge upon 


the land, which runs with it, there is good reaſon, why 


every occupier ſhould be bound; and it is ſufficient for 
the plaintiff to charge the tenentes, and occupatores z be- 
cauſe it is impoſſible, that be, who is a ſtranger, ſhould 
be able to know, and ſet forth their particular eſtates, 
titles, and intereſts; but the preſcription is annexed to 
the tenentes, that is to ſay, tenants of the fee ; yet, on 


a traverſe of the preſcription, it would be good evidence, 
Vol, 1, N® 73. l 
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that the tenant for years have from time to time fenced, 
and repaired ; for perhaps the eſtate has not ſince time of 
memory been the aCtual occupation of the owner of the 
fee. 1 Salk. 335, 336. Mich. 'y Ann. B, R. Star v. 
Rookſby. WORD | 

For more learning on this ſubje&, ſee 13 Vin. Abr. tit. 
Fences. See alſo tit. Approvement, *4ncloſure. "Y 

Fence-month, (en/is vetitus) Is a month wherein it 
is unlawful to hunt in the foreſt, becauſe in that time 
the female deer do fawn, It being always fifteen days be- 
tore Midſummer ; according to the Chatter of the Foreſt, 
viz. In initio quindecim dierum ante feſlum Sandi Johan- 
nis Baptiſtz, . quande Agi/tatores noſtri conveniunt pro feo- 
natione beſharum noflrarum ; and it doth end fifteen days 
after Midſummer, which is upon St. Cyril's day : and 
here obſerve, that every common month is but twenty- 
cight days, but the fence-month is thicty-one days, Afſiſa 
Foreſle de Pickering, fol. 20. Serjeant Fleetwood, in his- 
Colleftion of the Foreſi Laws, f. 5. ſaith, that the fence- 
month hath always been kept with watch anJ ward ia 
every bailiwick through the whole foreſt ſince the time 
of Canutus. Manwood's Foreſl-laws, cap. 23. and 20 
Car. 2. c. 3. Some ancient foreſters do call this month, 
the defence-menth, becauſe then the deer are to be defend- 
ed from ſcare or fear. There are alſo certain defence- 
months, or ſeaſons for fiſh, as appears by W/e/tm. 2. cap. 
47+ 13 Ed. 1. in theſe words, Ail waters where ſalmons 
be taken ſha'l be in defence for taking of ſalmons from the 
nativity of our Lady, unto St. Martin's day, and likewiſe 
that young ſalmons fhall not be taken, nor deſtroyed by nets, 
Sc. from the midſl of April 1 the nativity of St. John 
Baptiſt. See alſo 13 R. 2. flat. 1. caps 19. | 
 Fengeld, A tax or impoſition exaCted for the repel- 
ling of enemies. Cowell, edit. 1727. See Flintwft. 

Fens, ( Paludes) Are low marſhy grounds, or lakes for 
water; for the drawing whereof in this kingdom Teveral 
aCts of parliament have been made, viz. 

For draining of Deeping fen, &c, 16 & 17 Car. 2. «, 
II. 11 Geo. 2. c. 39. | ' 

For draining Cawdle fen in the iſle of Ely, 11 Geo. 2. 


Ce: 3+ | 
For draining Deeping fens in Lincolnſhire, 11 Geo. 2. 
Cc. 39- | | | | 

For draining Byal fen, &c. 21 Geo. 2, c. 18. 22 Geo, 
2« Cc. II. | 

For draining Upwell fen, &c, 22 Geo. 2. c. 16. 

For raining Hhittleſy fen, 26 Geo. 2. c. 19. 

For draining fen lands in the iſle of El, and county 
of Norfolk, 29 Geo. 2. c. 22: | 

For draining fen lands in the pariſh of Ramſey, Bury, 
Wiſtow, &c. in Huntingdonſhire, 30 Geo. 2. c. 33. | 

For draining fen lands in the townſhip of Feltwall, &c. 
in the county of Norfolk, 30 Geo. 2. c. 35: 

For draining fen lands in the townſhip of March and 
 Fimblington, in the iſle of Ely, 30 Geo. 2. c. 36. > oY 

For draining certain fen lands in the ifle of Ely, and 
county of Cambridge, 31 Gee. 2. c. 18, 

For draining certain fen lands in the pariſhes of Chat- 
teris and Doddington, in the iſle of Ely, 31 Geo. 2. c. 19. 

For draining certain fen lands in the pariſh of Somer- 
ſham and Pidley, with Fenton, and the pariſh of Colne, in 
the county of Huntingdon, 32 Geo. 2. c. 13. | 

For draining the fens on both ſides of the river }/7- 
tham, in the county of Lincoln, 2 Geo. 3. c. 32. 

By 11 Geo. 2. c. 34. 14 Geo. 2. c. 24. and the 21 
Geo. 2. c. 18. the ſecond offence in ſetting fire to en- 
gines for draining the ſeveral fens to which theſe aCts re- 
late, is made felony without clergy. By the 22 Ge. 2. 
c. II, IO, 19. 29 Geo. 2. c. 22. 30 Geo. 2. c 32g 
33» 35» 30. JI Geo. 2. c. 18,19. 32 Geoe 2. c. 13. 
and the 33 Geo. 2, c. 32. offenders maliciouſly ſetting 
fire to any of the works for draining the ſeveral fens to 
which theſe aQts relate, may be tranſported for ſeven 

Cars. ; 
L For other matter ſee Bedfozdd Level, Marſhes. 

Fenwick, (Sir 7ohbn) How attainted, far. 8. FW. 3. c. 4. 

Feod, or Feud, Is a right which the vaſſal bath in 
land, or ſome a aa. of his lord's to uſe the 


fame 


| a. lay-lord by the common ſervices, to which no_ te- 
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fame, and take the profits thereof hereditarily : rendering | 
unto his lord ſuch feudal duties and ſervices as belong to } 
military tenure; the mere propriety of the foil always re-, 
maſning unto the lord. Spelman of Feuds ant Tenures, c. 1. 

Feuval, ( Ferdalis vel feudaiis, ) Of or belonging to the. 
fee-farm, or fee ſimple. Stat. 12 Car. 2, c. 24% 

Fesv.litas, Feodality or Fidelity, paid to the lord 
by his feodal tenant, —Pecit feodalitatem ſuam, prout 
"decet, difto domino. Cartular. Radingſ. MS. Cowell, 


edit. 1727. 


* 


Feonacy, Fendary or Feudatorn, ( Feudatarivs) Was! 
an officer in 'the Court of Wards, appointed by the 
maſter of that court, by virtue of the ſtatute 32 . 8. 
cap. 46. to be preſent with the eſcheator in every county 
at the finding of offices, and to give in evidence for the 
King as well for the value as/the tenure: his office alſo 
was to ſurvey the lands of the ward after the office 
found, and to return the trae value thereof into court ; 
to aſſign dower unto the King's widow, to receive all 
the rents of the ward's lands within his circuit, and to 
anſwer them to the receiver of the court. This officer 
is mentioned: 22 H. 8. cap. 46. and is wholly taken 
away by 12 Car. 2. cap. 24. And in ſome ancient 
writings it appears, that noblemen had their particular 


ferdaries. Humfrey count de Stafford & tle Perch, ſergneur 


de Tunbridge & de Cauz, a nofter, feodier en fe count de 
Warwick, &c, Saches que nous, '&c. Dat. 17 H. 6. 
Cowell, ed. 1727. See MKennet's Gloff. on the word 
Ferdary. | REES 
Fevvataro, The tenant who held his eſtate by fes- 
dal ſervice. Theſe grantees, to whom lands in feud or 
fee were granted from a ſuperior lord, were called ge- 
nerally in Latin, homines, men, or homagers, and in 
ſome other writings are termed vaſtals,' feuds, and feu- 
datariess At the firſt inſtitution of Bbereficia, or fees 
(as they were afterwards called) they were revocable at 
the will of the lord, patron, or donor, when he pleaſed. 
Afterwards they were granted for a year, and then for 
the /ife of the feudatory or vaſſal, then in proceſs of time 
they became ſucceſſive to the heirs male, and by degrees 
hereditary to the female. Cowell, edit. 1727, See Dr. 
Brady's Glffery, Page 39. _ | 
Feoditas for Fideiitas, Fealty. It is mentioned in 
Thorn, anno 1281. Facit ei redditum, relevium, feoditatem, 
ſeam, curie, &c. | | 
 Feodum laicum, A lay fee, or land held in fee, from 


nure was ſubjected ; ' in oppoſition to the eccleſiaſtical 


holding in frank-almoigne diſcharged from thoſe burdens | 
See Kennet's Ghfſary. © 


Feodum miktis, or JMilitare, A knight's fee, which 
by vulgar computation contained four hundred and eighty 
acres, as twenty-four acres made a virgate, four virgates 


| a hide, and five hides one knight's fee, for which the 


common relief paid to the King or other lord was one 
hundred ſhillings; yet no doubt the meaſure was un- 
certain, and differed with times and places. Cowell, 
edit, 1727. Kennet's Gliſſary. ; 
Feoffamento veteri et novo, or De feoffamento ve- 
tert et novo. Theſe phraſes. began in the reign of 
Hen. 2. when thoſe knights or military tenants, who had 
been enfeoffed in any fees, or partsof a fee, at or before 
the death of King Hen. 1. were ſaid tenere feoda de ve- 
teri feoffaments. But thoſe, who had been infeoffed in 
their lands after the death of the ſaid King, were ſaid 
rtenere de novo feoffaments, Cowell, edit. 1727, See 
Eftate. | 
Feoffment, (Feffamentum,) By the opinion of Sir 
Thomas Smith, de Repub. Anglor. lib. 3. c. 8. and Wl, 


part 1. Symb. lib. 2. ſe. 280. is deſcended from the 


Gothick word feudum, which we interpret Joes and ſigni- 
fieth donationem feudi ; but (as the ſame Yet addeth) it 


' Ggnifieth in our Common Law any gift or grant of any 


honours, caſtles, manors meſſuages, lands, or other cor- 

poreal and immoveable things of like nature, unto another 

1n fee-ſimple, that is, to him and his heirs for ever, by 

the delivery of ſciſin, and the poſſeſſion of the thing 

given, whether the gift be made by deed or writing: and 

when it is in writing it is called a deed of feeffment, and 
| 4 ws 
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in every feofment the giver is called the feoffor, feoffutor, 
and he that receiveth by virtue of the ſame, feoffee, feof 
fatus: And Litte/ton faith, that the proper difference 
between a fe-ffor and a donor 1s, that the feoffor giveth in 
fee ſimple, and the donor in fee tail. LZib., 1. c.6. It 
is the ancient and moſt neceſſary conveyance, becauſe 
ſolemn and public ; and alſo becauſe it cleareth all diſ- 
ſeifins, abatements, intruſions, and other defeaſible eſtates, 
where the entry of the feoffor is lawful, which neither 
fine, recovery, nor bargain or fale by deed indented and 
inrolled doth. Ephron enfeoffed Abraham, Gen. xxxiii. 
V. 11, ' See Co. on Lit. lib. 1. c. 1. f. 1. Cowell, edit. 
I727, 

"© all property in lands began by occupancy, ſo it 
ſeems the firſt method of transferring property was by 
inveſtiture; for as no man could originally appropriate, 
but by ſettling himſelf in the poſſeſſion and application of 
it to his own uſe; ſo no man could transfer but by a 
ſolemn and public delivering of the poſſeſſion, and the 
ceremony uſed in ſuch acts of delivery is in our law called 
livery and ſeifin, and is thus defined, Solemnis rei feudalis 
troditto ſub preſtatione fidei coram teſiibus waſſjala fatls. 
Spelm. Gl:f}.. 510. 

The end and deſign of this inſtitution was, by this 
ſort of ceremony or ſolemnity, to give notice of the tranſ- 
'ation of the feud from one hand to another ; becauſe 
if the poſſeſſion might be changed by the private agree- 
ment of the parties, ſuch ſecret contratts would make it 
difficult and uncertain to diſcover in whom the eſtate was 
lodged, and conſequently the lord would” be at a loſs of 
whom to demand his ſervices ; and ſtrangers equally per- 
plexed to diſcover againſt whom to commence their ac- 
tions for the proſecution and recovery of their right; to 
prevent therefore this uncertainty, the ceremony of livery 
and ſeifin was inſtituted. 2 Bac. Abr. 482. 

This method of conveyance was made uſe of before 
men were acquainted with letters, and therefore 'was it 
required to be on the land, or near the land, that the 
other tenants of the manor might be witneſſes of it, who 
in thoſe days were called to the Ilord's court, to deter- 
mine all controverſies relating to ſuch tranſlation ; and 
though after the uſe of letters a charter of feoffment was 
introduced, yet was not this necefſary, but only tended 
to the authentication or evidence of it; and fo our law 
determined, before the ſtatute of frauds and perjuries. 
2 Bac. Abr, 48J. | F508 
For the better underſtanding this matter of convey- 
ance, it is thought proper to conſider Zo 


livery within view, 6 tn law. 


2. The effeft and operation of livery, viz. the effett 
thereof to paſs a future intereſt ;, the operation theresf where 
the feaffar is out of poſſeſſion; in what caſes ſeveral parcels 
will paſs by one livery, or where ſeveral parties may take by 
lrvery to one. | 


3. Who may make a ferffment, and of making it by letter 
of attorney. | 


livery within view, or in law. _ 

The livery in deed, is the aCtual tradition of the lznd, 
and 1s made either by the delivery of a branch of a tree, 
or a turf of the land, or ſome other thing, in the name 
of all the lands and tenements contained in the deed ; 
and it may be made by words only, without the delivery 
of any thing ; as if the feoffor being upon the land, or 
at the door of the houſe, ſays to the feoffee, { am content 
that you ſhould enjoy this land according to the deed, or 
deed ; this is a good livery to paſs the freehold, becauſe 
in all theſe caſes, the charter of feoffment makes the li- 
mitation of the eſtate, and then the words ſpoken by the 
feoffor on the land, are a ſufficient indicivm to the people 
preſent, to determine in whom the freehold refides during 
the extent of the limitation ; beſides, the words being 
relative to the charter of feoffment, plainly denote: an in- 


tention to enfeoff. Co. Lit. 48. a, 9 Co, 137« b. The- 
IF NF; 
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1. The ſeveral ſorts of livery, viz, livery in deed, and 


1. The ſeveral ſorts of livery, viz. livery in deed, and ; 


enter into this houſe or land, and enjoy it according to the 


®» 
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rowgood's caſe. 6 C1. 26, Sharps caſe. 2 Roll. Abr. 7. 
and ſee Cro, Fac. 80. which ſeems contra. I EO IDs 

But if a man without 'any charter being in his houſe, 
ſays, 1 here demiſe you this houſe, as long as I live, paying 
201. per annum, this paſſes no freehold, but only an 
eſtate at will, becauſe the word demiſe denotes only the 
extent of the limitation of the eſtate intended to be cony- 
veyed ; but bare words of limitation, without fome a 


or words to diſcover the intention of the feoffor to deliver 
over the poſſeſſion, are not ſufficient to convey the free- 


| hold ; for if a charter of feoffment be made to a man and 


bis heirs, this, without ſome other at, or word to give 
the poſi (hon, only paſſes an eſtate at will, becauſe the aCt 


of delivery is requiſite to the perfeQtion of the charter ; | 


but beſides the charter of feoffment, there mutt be ſome 
at or words to deliver over the poſleſhon, before the 
feoffee can enjoy it purſuant to the charter 6 Cz. 26. 
2 Rall. Abr. 7. Co. Lit. 48. Cro. Eliz, 482. 9 Co. 138. 


Moor, pl. 632. 


But if the feoffor had delivered the charter upon the 
land in the name of ſeifin of all the lands compriſed in 
the deed, this had been good to execute the deed, and to 
give livery alſo ; becauſe the bare delivery of the deed or 


any other thing, in the name of ſeiſin of the land, is ſuf- 
ficient to give livery; becauſe the intention of thoſe ſo- 


lemn aQs, is only to diſcover to all perſons in whom the 
freehold is lodged; and this end 1s as effeCtually anſwered 
by the delivery of a deed, or any thing elſe in the name of 
a ſeifin, as of a turf or a twig, the one being equally as 
viſible and notorious as the other. 9 C's. 137. b. 138. a, 
Co. Lit. 48. a. 57. a. 2 Roll. A4br. 7. 6 Co. 26. 

A. being ſeiſed of land in fee borrows 20/7. of B. and 
for payment agrees to aſſure him the land ; and there- 
fore they both went to the place, where A. ſaid to Þ. 
I am indebted ta you 20 1. and if I do not pay you before 
Michaelmas, then [ bargain and /ell this land to you ; and 
if 1 pay you then, I Jhall have my land again, and then 
puts B. in poſſeſhon of the land ; this was held a good 
livery, becauſe here the poſleſhon was aQually delivered 
purſuant to the agreement of affuring the land for the 
ſecurity of the money, which poſſeſſion was to be re- 


veſted on the payment of the money by A. the feoffor, | 


Moor, pl. 26. Keale's caſe. Cro. Eliz. 25. 
The livery within view, or the livery in law, 1s when 


the feoffor is not aftua!ly on the land, or in the houle, 


but being in ſight of it ſays to the feoffee, / give you 
yonder houſe or land, go and enter into the ſame, and take 


poſſeſſion of it accordingly ; this ſort of livery ſeems to be 


made at firſt only at the court barons, which were anci- 
ently held /ub 40, (that 1s, in the open air) in ſome open 
part of the manor, from whence a general ſurvey or view, 


might have been taken of the whole manor, and the 


pares euriz eafily diſtinguiſhed that part which was then 
to be transferred. Pollex. 47. 

But this ſort of livery is not perfeCt to carry the free- 
hold, till an aCtual entry made by the feoifee, becauſe 
the pofſefſion is not aCtually delivered to him, but only 
a licence or power given him by the feoffor to take pol. 
ſeſſion of it; and therefore if either the feoffor or feoffee 


die before livery, and entry made by the feoffee, the 


livery within the view becomes ineffectual and void ; for 
if the feoffor dies before entry, the feoffee cannot after- 
wards enter, becauſe then the land immediately deſcends 
upon his heir, and conſequently no perſon can take pol- 
ſeſſion of his land without an authority delegated from 
him who is the proprietor ; nor can the heir of the feoffee 
enter, becauſe he is not the perſon to whom the feoffor 
intended to convey his land, nor had he an authority from 
the feoffor to take the poſſeſſion ; befides, if the heir of 
the feoffee were admitted to take poſſeſſion after his fa- 
ther's death, he would come in as a purchaſer, whereas 
he was mentioned in the feoffment to take as the repre- 
ſentative of his anceſtor, which he cannot do ſince the 
eltate was never veſted in his anceſtor. Co. Lit, 48. b. 
2 Roll. Abr. 3.7. 1 Vent. 186. Myr 85. Pollex. 48. 

But if the feoffee, in ſuch caſe, dare not enter into the 
land without peril of his life, he may claim the land, as 
near as he may ſafely venture to go, and this ſhall be 


ſufficient to veſt the poſſeſhon in him, and render the] 
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livery within view perfe@ ant'complete ; for no body is. 


obliged to expole| his life ſor the ſecurity of his property 3 
but when he has gone as far as he may with iafety, the 
law very reaſonably looks upon ſuch intention to be as 


effeCtual as the aCt itſelf; for otherwile it might be in the 


power of a man by his own aCt of violence, to deprive 
another of his right, and thereby to recefve an* advantage 
from an unlawful at. 2 Rell. Abr. 3. Co. Lit. 48. b. 
If a man delivers a charter of feoffment to his feoffee, 
within view, and ſays, / will that you have the lands that 
you ſee there, the whith are comprized in this charter, ac- 


cording to the purport of the charter, this is a good livery 


within view, ; for the- charter of ſeoffment fully denotes 
the intention to enfeoff, and the words are a licence to 
the feoffee to enter into the land, and to take the poſ- 
ſefhon thereof, according to the charter. 2 Roll. Abr. 7. 

But if the feoffor had only delivered the charter of 
teoffment within view, and only ſhewed the feoffee the 
lands, without ſaying any thing, though the feoffee had 


actually entered into the land, and the feoffor had after- 


wards agreed to the entry; yet this, it ſeems, is not a 
good feoffment, becauſe the bare ſhewing of the lands to 
the feoffee implies no zuthority or licence from the feotfor 
to take poſſeſſion; and conſequently the entry being 
without any authority, cannot veſt the freehold in him, 
becauſe there was no folemn aQ, nor public declaration, 


made by the feoffor, by which the pares might diſcover a 


real intention to change the poſſeſſion, and the ſubſequent 
agreement of the fteoffor can never ſupport an a&t which 
was originally vcid; for though the ſeoffee, after the de- 
livery of the charttr, might have the uſvſruuary poſ- 
ſeſhon as tenant at will, yet the freehold ſtill continued 
in the feoffor ; for that cannot paſs ſrom one to another 
without ſome ſolemn or public declaration, tl at the pares 
may, upon any diſpute, determine in whom the freehold 
relides, 2 Roll. Abr. 7, 2 Co. 55. b. 

It a man makes livery, within view, to a woman, 
and before ſhe enters the feoffor marries her, and after- 
wards never claims any thing, but in right of his wife, 
this is a good execution of the livery; for the huſband 
claiming the land in right of his wife, ſhall be ſufficient 
to reduce the lands aQuually into her poſſeiſion, ſince he is 
the proper perſon to tranſaCt for her; therefore he ſhall be 
preiumed to have parted with and delivered up the pol- 
ſeſhon to her, ſince after the coverture he claimed the 
land only in her right, Perk. ſe. 214. 2 Roll, Abr. 3. 
Bro. Feoffment, 57. 1 Vent. 186, Pollex. 53. | 

So where two women were joint tenants iv fee, and 
one of them made a feoffment to a man, and livery within 
view, by ſaying, Go, enter and take paſſer, and before 
the man entered he married the feoffor ; his entry after 
the-marriage was a good execution of the livery, becauſe 
by the livery within the view, an intereſt paſſed to the 
teoffee, which was not revocable by the feme ; and his 
entry after the coverture makes the utmoſt notoriety 
the thing is capable of, to diſcover in whom the free- 
hold is lodged, and this entry ſhall be intended for his 
benefit ; and therefore ſhall have a retroſpeCt to the livery 
in view to make it a perfe&t feoffment, 1 Med. g1. 2 


Keb. 872, 880. 1 ent. 186, Parſons and Perus. Pollex. 
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The livery within view may be made of lands in an- 
other county than where the Jands lie, becauſe the tranf- 
lation of the feud was often made at the court-baron, in 
the preſence of pares curie ; and theſe courts being held 
ſub dio, the pares could have a diſtin& view of every part 
of the manor ; and therefore were proper to atteſt this 
ſort of inveſtiture, though the lands were in a different 
county, for notwithſtanding that they might have been 


part of the ſaid manor for which the court was held. Co. 
Lit. 48. b. Y 


2. The effet and eferation of livery, viz. the ef: & 
thereof to paſs a future intereſt ; the operation thereof wherg 
the feoffor 15 out of poſſeſſion ; in what caſes ſeveral parcels 


will paſs by one livery, or where ſeveral parties may take by _— 


lryery to ones | wage Ty 
This ceremony was firſt inſtituted, that the pares of 
the county may, upon any diſpute relating to the free: 
| hol 
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hold determine in whom it is lodged, and from thence | been a good livery, becauſe the deed of feoffment was 


FRO: 


A 
F800 


be the better enabled to determine in whom the right 1s, | ro govern the livery, but the deed itſelf had no effeCt ti:l 

Hence therefore it is, that if a man makes a feoffinent, | the delivery ; and therefore the attorney making the li- 

or leaſe for, life, to commence in futuro, and makes li- | very at the time the deed of feoifment began to operate, 
very immediately, the livery is void, and only an eſtate | which was to govern it, ſeems to have well enough exe- 

at will-paſſes to the feoffee ; for the delign of the inſtitu- | cuted his authority.” Cre. Fac. 153 Hennings and Pan- 

tion would fail, if ſuch livery were effeCtual to paſs the | chardin. Mor pl. 876. Cnro. Eliz. 873. 


freehold ; for it would-be no evidence, or notoriety of | 


Jf a man makes a feoffment to commence aſter his 


the change of the freehold, if ater the livery made, the | own death, or makes a feolfment in this manner, being 


freehold (till remained in the feoffor; the ule of the in- 
veſtiture would rather create than prevent the uncertain 
ty of the freehold, and in many caſes would put men to | 
fruitleſs trouble and expence in purſuit of their right ; 
for by that means, after a man had brought his pr ecipe 
againſt a perſon, whom he ſuppoſed to be tenant to the 
freehold, and had proceeding in it a conſiderable time, the 
writ might abate by the freehold's veſted in another, by 
virtue of a livery made before the purchaſe of the writ. 
Another reaſon why ſuch future intereſts cannot be allow- 
ed to pals by any aCt of livery was, becauſe no man 
would be fafe in his purchaſe, if the operation of livery 
might create an eſtate, to commence many years after 
the livery was made; and though they have allowed a 
ſuture intereſt, to commence by way of leaſe, yer that 
had no ſuch il] effe&t in making purchaſes uncertain, be- 
cauſe anciently they were under the power of the free 
holder, who by recovery might deſtroy them ; and now, 
unleſs ſuch leaſes were made upon good conſiderations, 
they are fraudulent againſt a purchaſer; and it is not to 
be preſumed, that leaſes at great diſtances ſhould be pur- 
chaſed for value. Cro. Eliz. 451. 2 Vent. 204. Co. 


upon the land ; I do here, reſerving an ellate for my own 
and my wife's life, give you theſe my lands to you and 
your heirs; theſe are void feotiments, becauſe the poſleſ(- 
lion 1s not delivered at the time of the notoriety made z 
and therefore if ſuch feoffments were allowed, the in- 
veſtiture would be fo far from being an evidence, to 
diſcover in whom the freehold is lodged, that it would 
often miſlead the juries in ſuch enquiries ; beſides, it were 
abſurd to ſuffer a man to reſerve a particular eſtate to him- 


feoffee, Cro. Eliz. 344, 345- Poph. 47, 48. 2 Rol. 
Abr. 7. Collard and Cillard. Hib. 170. Co. Lit. 48. 
Moor 657, : 

If a leaſe for years be made to 4. the remainder to 
B. for life, and livery is made, the freehold is well 
conveyed to B. but this livery cannot be made to B. 
himleif, becauſe the pouſſcflion cannot be delivercd to him, 
tor that belongs to 4 during the term ; the livery therefore 
muſt be'made to A. who is to receive the poſſeſſion, and 
ſuch livery aQtually veils the ſreehold in B. becauſe the 
preſumption is, that every man accepts of a gift, which 
is for his intereſt; and #. is looked upon as the attor- 


Lit. 217. 5 Co. 94. b. (any of B. to take the livery, becauſe he having an im-_ 


Hence, by the way, we may account why a freehold | 
in reverſion or remainder cannot -be granted in futuro, 
though there no livery is neceſſary to paſs it; as where 
A. is tenant for life, remainder to B. in fee: A. makes 
a leaſe for years to C. and afterwards grants the land to 
D. habend' from Mich. next enſuing, for life, this 
grant to D. was adjudged void, though C, attorned to. 
it after Michae/mas, becauſe ſuch future grants create an 
uncertainty of the freehold, and the tenant of the free- 
hold being the perſon who- is to anſwer the ſtranger's 
pracipe, and was anſwerable to the lord for the ſervices, 
it were unreaſonable to permit him, by any aCt of his 
own to prevent: or delay the proſecution of their right. 
Cro. Eliz. 451. 2.Ven. 204. Co. Lit. 217. 5 Co 94. 
b. 2 Co. 55. Buckler's caſe. 2 And, 29. Moor 423. 
Cro. Eliz. 450, 585.. Hob. 170, 171. 5 Co. 94. 1 Rel. 
Rep. 261. | | 

but where a man makes a leaſe to commence from 
HMichaelmas, and after Michaelmas makes a livery and 
ſeifin, this is fufficient to paſs the freehold, becauſe in 
this caſe, at the time of the livery made, the poſſeſſion 
and frecho!d were aCtually transferred to the leſſee, and 
did not remain in the leſſor, after the notoriety made, 
which gives notice of transferring the freehold. Hb. 314. 
Cro. Fac. 563. Greenwood v. Tyler. Cro. Fac. 458. 
3 B 290. Smith and Bole. | : 

Yet if the feoffor had made a letter of attorney to 
give livery, the attorney could not give livery after M7i- 
 chaelmas, unleſs an expreſs authority were therein con- 
tained for it ; becauſe the natural import of ſuch autho- 
rity is to give livery immediately, and the authority of 
the repreſentative cannot extend beyond the delegation. 
Cre. Fae. 563. Heb. 314. Hos: 
 M. by indenture demiſed to B. habend. a die datds 
| (which was the 1oth of Fune) indenture predi#?. for his 
life, with a letter of attorney to make livery ; the at- 
torney made livery the 23d of Fuly following, and the 
livery was held to be void, becauſe the eſtate for life be- 
ing by the indenture to commence the 1oth of Zune, the 
attorney* had no authority to change the commence- 
ment of the eſtate; and therefore having not pur- 
ſued his authority, by not giving livery to let the free- 
hold commence, according to the deed, what he did 
afterwards was without any authority, and conſequently 
void ; but in this caſe, if the deed had not been delivered 
till after the day of the date, and the attorney had given 
livery at the time of the delivery of the deed, this had 


mediate intereſt in the Jand, is the only perſon to whom 
the poſſe{ſion can be delivered ; for B. has no immediate 
riz ht to the poſſeſſon, and therefore as he cannot receive 
it himſelf, by conſequence he cannot depute another to 
ane it. Lit, ſet, 60. 5 Co. 94. b, Co Lit. 49. 2 Rot. 

br. 8, = | | 

But this livery muſt be made to 4. upon the land, for 
a livery within the view will not paſs the freehold to B. 
for this livery within the view being anciently made in 
court, could only be made by the immediate homagers of 
the court from the one to the other ; but . in this caſe 
being no homager to the court, ſince he was. only lefſee 


for years, was not capable of ſuch livery within the view. | 


Co. Lit. 49. b. 2 Roll. Abr. 6. 

And this livery to A. muſt be made to him before 
aCtual entry and poſſeſſion, by virtue of the leaſe, becauſe 
if the poſſeſhon, be once filled by the leſſee for years, there 
is no vacant pofſcſhon to be transferred by the livery, foc 
quod femel meum eſt amplius meum eſſe non poteſl; no man 
can receive that from another which is already in his poſ- 
feſhon. Lit. ſef?. bo, Co. Lit. 49. 5 Co. 94. Mer 14. 
Co. Lit. 216, a. Plow. 156. a. ; | 

If a leaſe for years be made to A. remainder to the 
right heirs of B. aud livery and ſeiſin is made to A. yet 


the freehold does not paſs from the leffor ; and thereſore 


the livery is void, becauſe there was no perſon in being 


at the time of the livery made, in whom the freehold, - 


could veſt, for nemo eff heres viventis; and the law will 
not endure ſuch future operation of the inveſtiture, be- 
cauſe it would create an uncertainty of the freehold, 
which would neceſlarily perplex and delay all proſecutions 
againſt the freehold. Co. Lit. 217. @. 2 IRS 
If a leaſe for years be made to begin at Michae!mas, 
remainder to 7. 8. in fee, and livery is made befozg 1i- 


chaelmas the livery is void for the former reaſon; but a 


leaſe for years may be made to commence in futuro, be- 
| cauſe the fiecholder, who is to anſwer the ſtranger's 
precipe, is, notwithſtanding ſuch future intereſt, certain 
and known, and therefore not within the reaſon of the 
former cale. Pow. 156. a. Co. Lit, 217, 

If 4. makes a leaſe tor five years to B. upon condition, 
| that if B, pays him 10/7. within two years, that then he 
{hall have a fee ſimple in the lands, and makes livery and 


ſcifin to B. this pailes>the freehold immediately, and B, 


has a fee conditional, becauſe if the frechold were not ta 
veſt in B. till the condition performed, it would be dif- 
ficult to determine in whom the freehold is, for ſuck con- 


ditions 


(elf, and thereby in the ſame contract be both feoffor and = 
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ditions may be inſerted in deeds, which are perfected pri- 


vately between the patties, and therefore not fo proper to 
govern the pofleihon and feifin of the ſrechold, as pu ſo0- 


lemn inveſtiture by livery, which is made in the public 
view of the whole county ; therefore as this folemnity 
| was fi!t appointed to give notice of the transferring the 


frechvid, it foilows, that fiom the reaſon of the invelliture 
the fiecho;d mult paſs at the time of the ſolemnity made 
or nor at all, but if A. had made a leaſe for life, upon 
like condition, to have fee, the livery made thereon ſhould 
not carry the inheritance till alter the condition performed, 
bec-uſe there paſt a certain freehold, in all events, to the 
leſſee, and the livery.gave notice in whom it was lodged, 
{o taat no man_ can precend ignorance again{t whom to 
bring his precipe, which would be the miſchief in the 
ſormer caſe, it the freehold did not paſs at the time of the 
livery mate, Cit. je. 350. Co. Lit. 217. 


lf a leaſe for years be made to 4. and B. the remain-\ 
der to C. in fee, and Jivery 1s made to A. in the abſence. 


of B. whether the conveyance be by deed, or without 
the livery, it is good to velt the remainder in CG. becaule 
by the bare demiſe, 4. and B. have an intereſt in the 
land, during the term, without any farther ceremony, 
and each being equally intitled to the whole poſleſhon, 
cither may inveſt himſelf in the whole poſſeſhon by en- 
try, or receive the poſlciſion from the leflor by the fo- 
lemnity of the livery ; and thereſore when the- whole 
poſſeſhon 1s delivered by the lefſor, and delivery made to 


_ A. in the abſence of B. in the name of both, this li- 
very is ſufficient to veſt the remainder in C. becauſe 4. 


had as much power to receiie the poſſeſhon of the whole 


as if the leaſe for years had been made to him only, he 
and B, being joint-tenants by the demiſe, and thereby 


ſeiſcd per my & per tout, Co. Lit 49. 5 Co. 94. 2 
Rol. Abr. 8. _ | 

But if a leaſe for life had been made to C. to com- 
rence immediately, and C, had appointed A. and B. his 
attornies to gake livery from the leffor; the livery made 
to one of them alone had been ineffectual and void, be- 
cauſe one only, without the other, had no authority 


from the delegation to receive the poſſeſſion, and conſe- 


quently what 1s done by a repreſentative, without an au- 


| thority from the principal, is a nullity, and void ; but 
_ otherwiſe it is, if the letter of attorney had been jointly 
-and ſeverally to receive livery. Co. Lit. 49. b. 5 Co. 


94. b. Palm, 23. | 

As to the effect of livery when the feoffor is out of pol. 
ſeſhon, it is regularly true, that the feoffor muſt be ac- 
tually in the poſſeſhon of the Jand, at the time of the 


livery made, or otherwiſe the livery will be ineftectual 


and void ; becauſe the deſign of the livery 1s to give no- 
tice of the change made of the poſſeſhon, and therefore 
3t mult be a vacant poſſeſhon that 1s delivered ; but it 
were abſurd, that a man ſhould be permitted to transfer 


to another what he has not in himſelf; wherefore if a 


man makes a leafe tor years, or life, of . his land, or has 
his land extended by virtue of a ſtatute merchant, &'. 


and makes a feoftment and livery, the conuſee or leſſee 


being in poſſeſſion of the land, the livery is void, becauſe 


_ the land is filled by the leſſee ; and conſequently, during 


the continuance of his intereſt, the feoffor cannot deliver 


' a vacant pofſeſhon-; and therefore the livery, which is a 


{olemnity inſtituted to give notice of the change of the 
poſſeſſion, muſt be void. Co. Lit. 48. b. 2 Roll. Abr. 
3s 4+ 7 H. 4+. 19. b, Dyer 33. Cro. Eliz. 322. _ 

Thus if there be leflee for years of a houſe and ſeveral 
cloſes, and the lefſee and all his ſervants being in the 


houſe, the leflor enters into one of the cloſes, and makes a 


ſeoffment of it, and gives livery, this is a void feoffment ; 
becauſe the poſſcihon of part of the .thing demiſed is the 
poſſeſhon of 'the whole, tor the impoſhbility, that a man 
ſhould be in the aQtual poſſeſſion of every part of the land 
at the ſame time; and conſequently the leflor cannot take 
poſſeſſion of the cloſe, which was filled by-his lefſee ; and 
therefore the livery muſt be void, becauſe the feoffor had 
no vacant poſleſhon to transfer at the time of the livery 
made. 2 Co. 3l. b. Beityworth's caſes» Mor pl. 397. 
2 Rol. Abr. 4. Co. Lit, 48. Dyer 18. b, 
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| Soit is if the leſſee for-years himſelf had not been ir 
'the houſe, or any part of the. land, yet if bis wife, 
children, or ſervants had been on any part of- the: Jand, 
that were ſufficient ; but the cattle of the leſſee grazing 
upon the land, without either wife or ſervant on the 
land, does not fill the poſſeſſion, as to prevent the leflor 
from entering and making a good livery to paſs the free - 
hold, becauſe the cattle cannot be ſaid to continue upori 
the land animo poſſidendi, for, the benefit of their matter, 
as a ſervant may, and in duty ought to do. Co. Lit. 48. 
2 Rol. Abr. 4 Dyer 18. Bro. tit. Feoffment, 66. Burt 
{Wror 11. cont. | ; z 

But if a man makes a leaſe for life of lands, and af- 
terwards makes a feoffment of the ſame lands, and makes 
livery and ſeifin upon the land, by the afſent of the lel- 
ſee, and in his preſence, this is a good livery to paſs the 
inheritance, becauſe the lefſee's permitting the feoffor to 
come upon the Jand, and make livery, 1s a | ſufficient 
quitting of the poſſeſhon to him, either by way of ſut- 
render, or to create a tenancy at will in the feoffor, to 
make the feoffment and livery more effeCtual and valid. 
2 Rol. Abr. 5. Shepherd and Greg. Bre. tit. Surrender, 
48, | 

But if the ſervant of the lefſee were only on the land, 
the livery made by the feoffor, though with the ſervant's 
permiſhon, had been void if the ſervant continued in 
poſleſhon at the time of the livery made; for while the 
ſervant continued in poſſeſhon, it muſt be only for the 
uſe and benefit of him that placed him there, and con- 
ſequently the poſſeſſion of the ſervant muſt be looked upen 
as the poſſeſhon of the maſter z and therefore the livery 
muſt be void, hecauſe it could not deliver a poſſeſhon 
which was {ti}Il filled 'by the maſter, and which the maſ- 
ter never conſented to part with z and the permiſſion of 
the ſervant will not admit of ſuch a conſtruEtion as was 
made in the precedent caſe, becauſe the ſervant having no 
intereſt but in right of his maſter, could neither make a 
ſurrender, nor a tenancy at will to the feoffor. 2 Rel. 
Abr. 5. | | | 

Bue it has been held, where a man- made a leaſe for 
years of a houſe, and afterwards made a feoffment of it, 
with a letter of attorney to make livery, and the attor- 
ney came to the houſe to make livery in the ablence of 
the leflee, and finding no body in the houſe but the ſer- 
vant of the lefſee, who quitted the poſſeſſion of the houſe 
at the defire of the attorney, and then the attorney made 
livery, which the maſter approved of at his return, ſay- 
ing his term, that this was a good livery;; becauſe here 
the ſervant aCtually quitted the houſe, and thereby the 
attorney had a vacant poſſeſhon to deliver to the feoffee ; 


ſo if the attorney found the leſſee himſelf upon the land, 


and had entered and ouſted him, and then made livery, 
that had been good to paſs the freehold ; for though the 
ouſter had been a tortious act, yet the poſſeſhon became 
thereby vacant, and conſequently by the livery migbt be 
delivered to the feoffee. Dyer 363. a. 2 Rel. Abr. 5. 
Mow qe Toorniiolt gion Wo 2 

A. ſciſed of land in fee, held of the Queen in ſocage, 
died, and it was found by office, that he.died without heir, 
by which the Jands were ſeiſed as. the eſcheat of the 
Queen, and B. the heir of A. traverſed the office, upan 
which iſſue was joined ; and pending the: iflue, : B. made 
a deed of feoffment, with a letter of attorney ; and af- 
terwards the iſſue being for B. judgment, was given que 
les meins le R. ſoient amove, and then the attorney made 
livery, aſter which the amoveas manum was executed ; 
this was held a good feoffment and livery, becauſe, by 
the judgment againſt the Queen, her poſſeſſion was de- 
feated, and B. was reſtored to his right of poſſeſſion, 
which he might have placed himſelf in at his pleaſure; 
and therefore might transfer that-to another, which he 
might aCtually inveſt himſelf in at pleaſure. _ 2 Rol. Abr. 
5, 6. Terry v. Brown, 

Thus if land deſcends to F. $8. who: enters but into 
part of it, and makes a feofiment of the whole, and livery 
in that part, in which he entered in the name of the 
whole, all the lands ſhall paſs; for befides that in this 
caſe an entry into part maybe conſtrued an entry. into 


| 1 | the 
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the whole, the ſeoffor having a power to take the whole 
into his aCtual poſſeſſion at his will, the very aCt of feoft- 
ment, with the livery, in all theſe caſes, may reaſonably 


be taken to be a determination of his will to take the poſ- 
ſeſhon, ſince the livery and feoffment would be invalid | 


unleſs he were in poſſeſſion. 2 Rol. Abr. 5. 

If there be MA. leſſee for years of (x acres, and he 
makes a leaſe for years of three acres to F. S. and he in 
reverſion enters vpon F. $. and makes a feoffment with 
livery, this ſhall paſs the three acres, becauſe by the de- 
miſe of A. for years, the poſſeſſion became ſeparate and 
divided, which was united and one under the leaſe to A. 
himſelf; and therefore A.'s continuing in poſſeſſion of 
his own three acres could never be in poſleſhon of the 
Other three, which he had no right to during the demiſe 
to F. S. but if 4. had only made a leaſe at will to 7. S. 
of thoſe three acres, the entry and livery of the rever- 
fioner had not paſſed them, becauſe A. is ſtill ſuppoſed 
'*to be in poſſeſſion of thoſe three acres, ſince he may enter 

into them when he pleaſes, by the determination of his 
own will; for no man can be aQually upon every parcel 
of the land, yet the poſſeſſion of one acre is very reaſon- 
ably conſtrued to be the poſſeſſion of the whole. 2 Co. 
32. @. 2 Roll. Abr. 4. Dyer 18. b. 

So it is in the caſe of a tenant at ſufferance ; as if te- 
tint in tail makes a feoffment in fee tothe uſe of himſelf 
in fee, and afterwards makes a leaſe for years, and dies, 
by which the ifſue is remitted before, entry, and conſe- 
quently the eſtate of the leſſee for years is determined 
and changed into a tenancy at ſufferance, becauſe the fee 
ſimple, out of which it was derived, is vaniſhed by the 
remitter; and the iflue enters nito part of the land de- 
ſcended, and makes a feoffment of the whole, and gives 
a livery of that part into which he entered, in the name 
of the whole; this ſhall paſs all the lands to which the 
iſſue was remitted, though the tenant at ſufferance was in 
poſſeſſion of part, becauſe that poſſeſſion may be reaſonably 
ſuppoſed to be in me, which 1 may actually place myſelf 
in at my pleaſure; and therefore the Jivery in that part, 
in which the iſſue bad aCtually entered in the name of the 
whole, ſhall paſs all the lands. 2 Roll. Abr. 5. 2 Rull. 
Rep. 260. Bridgeman and Charlion. Moor, pl. 1143. 

If A. be leflee for life of Black Acre, and being likewiſe 
ſeiſed in fee of White Acre, makes a feoffment of both, 
and gives livery in J/hite Acre, in the name of both, this 
is a good feoffment of both Acres, becauſe 4. had the 
freehold and poſſeſſion of both Acres, and therefore might 
well deliver them over by the inveſtiture ; otherwiſe if 
A. had been only poſſeſſed of Black Acre for years, for 
then it ſhould not paſs by the feoffment, becauſe the char- 
ter or feoffment paſſes the intereſt in the term before the 
livery made, and a leſſer eſtate by right ſhall be ſuppoſed 

to paſs rather than a greater by wrong ; but in the firſt 
caſe, where A. had the freehold in both Acres, nothing 
paſſes till the livery was made; and therefore the Jivery 
muſt operate to paſs the ſee in both Acres, ſecundum formam 
chart, or elſe it can paſs nothing. 2 Roll. Abr, 6. g 
Hen. 7. 25. 6b. | | 


| 


Burt if A. had been poſſeſſed of Black Acre for years, 


in auter droit, as guardian to an infant, avd had made a 
feoffment of both Acres, and given livery in /hite Acre 
in the name of both, that had paſſed buth Acres to the 
feoffee ; becauſe the term being veſted in the infant, the 
guardian could lawfully transfer it, as if he had been in 
poſſeſhon of it in his own right ; and therefore the livery 
mult operate to ouſt the infant of the term, and difleife 

| him in reverſion, or elſe it will have no effect ar all. 2 

Roll. Abr, 4. lp . 

If a man makes a leaſe for'life .to 4. and afterwards 
makes a feoffment and livery to A. of the land in leaſe, 
this is a good livery and feoffment ; for though the land 
was in leaſe to A. yet his acceptance of the feoffment and 
livery amounts to. a ſurrender, uf res magts valzat, and 

- conſequently the feoffor has thereby poſſeſſion to transfer 
by the livery to the feoffee. 2 Rcll. Abr. 495. Dyer 358. 
Moor 636. | | 

If huſband and wife be ſciſed of land in fee, and the 
huſband makes a feoffment of the whole, the wife being 
upon the land, yet the livery ſhall paſs the land, becauſe 


Mp 
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the huſband had the whole poſic{ſion, either in his own 
right, or in right of his wife; and therefore could deliver 
it over by the inveſtiture, though the wife diſagree tt. 
2 Roll. Abr. bY . Perh, [eft, 273%. A 

If the Queen be leſſee for years, and he in reverſion 
enters upon the land, and makes a feoſtment in fee, this 
is void; becauſe the law preſerves the poſſeſſion for the 
Queen, who, by conſtantly attending the buſneſs of the 
public, is preſumed not to have leiſure to take care of 
her private concerns ; but if the Queen had made a leaſe 
for years to F. S. and he in reverſion had entered ard 
ouſted him, and made a feoffment, that had been cocd ; 
becauſe the Queen had no right to the poſſeſſion during 
the leaſe to 7. S. and the reverſioner having gained the 
poſſeſion by his oulling '7. $, might conſequently deliver 
it by the inveſtiture, 2 Moll. Abr. 5. and lee 2 Co. 53. 

If a man be ſeiled of two acres, and being diſſeiled of 
one, makes a feoflment of both, and livery in the acre 
in poſſeſſion, in the name of both, yet the acre of which 
he was difleiſed does not paſs, becauſe he could not deliver 
that poſieſhon to the feoffee, which the difſeiſor bad. So 
it 1s, if the difleifor had made a leaſe at will, and then the 
diffeiſee bad made a feoffment of the acre in his poſſef- 
fhon, in the name of both, this had not paſſed both the 
acres, becauſe the poſſeſſhon of one acre was ftiit out of 
him, and the feoffment could not be anv determination 
of the will of the diflcifor. 2 Rell. Abr. 6 Dyer 18. 

But if a man be ſciſed of two zcres, and makes a leafe 
at will of one, and aſter enſeotfs F. $. of both acres, this 
(hall paſs both ; vecaufe the very feoffment and livery is 
a determination of the eſtate at will, and conſequently the 
feoffor has thereby reſumed the poſſeſſion in order to con- 
vey It by livery; otherwiſe of a leaſe for years, becauſe 
the poſſeſhon 1s in the termor during the leale. Dyer 18. 
2 Roll. Abr. 5 

If a man be ſeiſed of two acres, and makes a leaſe for 
years of one of them, and after makes a feoftment of both 
acres, and livery of the acre in his own poſſeſſion, in the 
name of both, the livery 1s void and ineffeCtual to paſs 
the acre in leaſe, becauſe that being full of the leflce, the 
feoffor had not the poſſc{hon to tran+fer by the livery ; 
yet ſuch feoifment is a good grant of the reverſion of the 
leaſehold acre, if the termor attorns, becauſe every man's 
aCt is conſtrued moſt ſtrongly againſt himſelf ; and there- 
ſore the feoffor ſhall not be admitted to claim any thing 
in either of the acres, ſince the poſſi ſhon of the one was 
actually transſerred by the livery, and the reverſion of the 
other in leaſe by the deed of ſeoffment, which, with the 
attornment of the tenant, amonnts to a grant, Co. Lit. 
49- a. 2 Rell, Abr. 5b. Pl w. 162. | 

But if there be a leaſe for years, remainder to B. for 
liſe, and C.. the reverſioner in fee, makes a feofiment in 
fce, 'with livery to "4. this is void as a ſeoffment, becauſe 
C. had no poſſeſhon to transfer by the livery, that being 
already in A. and the f.cetoid in Þ. by the former leaſe ; 
and the acceptance of the livery by 4 was neither a ſur- 
render nor an attornment ; as in the former caſe it could 
not amount to a ſurrender becauſe of the intermediate 
frechold which was in BY. nor did the feoff:nent amount 
to a grant and atturnment ; for though, accoiding to the 
former caſe, every man's conveyance is conſtrued mot. 
{trongly zgainſt the grantor, yct in this caſe the grant is 
inefFectual for want of attornment; for As acceptance 
is 10 attornment, becauſe he ſhall nor bring B. within 
his fealty, by any act which was not in its original in- 
tention defigned to be prejudicial and injurious to B. by 
diſplacing his remainder. 2 R-/! Abr. 4, 56. 1 Roll. 
Abr, 482. Eds and Knotsf91 d | | 

It ſeems, that anciemly the ſeoffment and giving li- 
very was performed before the pares of the manor, where 
the Jands lay; but this being found too much to ſtreichten 
the transferring the prfit fon, it was found necellary to 
admit the teltimony of tirangers, and this came afterwards 
to be eſtab'iſhed for the conveniency of it ; and becauſe 
all men of the county all-mtled at the county-Ccourt, in 
order to determine diſputes relating to the whole county, 
as the tenants of the manor did at their court-baron ; an 4 
becauſe there lay an appeal from the court b-ron to the 


county-court, fo (hat 1he pares of the coun y were thereby 


ult: n tely 
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ntimately to determine of all things relating to the par- 
ticular manors, it ſeemed the more reaſonable to admit 
the pares comitatus to atteſt the inveſtiture through any par- 
ticular manor, and indifferently through the whole county; 
and from hence it came to be admitted, and ſo the law 
continues, that if a man ſeiſed of lands, in ſeveral villages 
in one county, makes a feoffment of the whole, and gives 
ſeifin of parcel of the lands in one town, in the name of 
all the lands in that town and in the other towns, that all 
the lands of the feoffor lying in that county ſhall paſs, as 
well as if there had been livery given in each town, Co. 
Litt. 253. a. 2 Roll, Abr, 11, | 

But if a man having lands in two counties, makes a 
feoffment of both, and gives livery of the land in one 
county, in the name of all, the land in the other county 


ſhall not paſs, becauſe there was no relation or depend- 


ence between one county and another, as there was be- 
tween the ſeveral manors and the county-court; for one 
county having no power or juriſdiftion over another, the 
pares of one were reaſonably preſumed to be ignorant of 
what was tranſacted in the other ; and therefore the in- 


 veſtiture, which paſſes the land in one county, was in- 


effeQtual to carry the lands in the other, becauſe that in- 
veſtiture coul-i be only a notoriety to the pares of the 
county where it was made; and conſequently there having 


| been no notice given to the pares of the other county, by 


any ſolemnity of the transferring of the poſſeſhon, the 


- poſſeſſion mult reſide where it was placed by the laſt in- 


veſtiture. Perk. 253. a. 2 Roll. Abr, 11, 
But if a manor extends into two counties, and a 
feoffment be made of the whole manor, and livery only 


'in the part lying in one county, in the name of the 


whole manor, yet the whole manor ſhall paſs, becauſe 
the inveſtiture 1s a notoriety equally to all the pares of 
that manor of the tranſmutation of the poſſeſhon ; and 
though they lie in different counties, yet they reſide 77 


' eodem territorio ab eodem feudum habentes; and therefore 
| are preſumed to be conuſant of every thing done within 


the territory or manor to which they belong. Perk. 
ſer. 229, | | 
' But if the manor of Dale extends into the counties of 
D. and S. and a feoffment be made of the manor of Dale 
in D. and livery and ſeifin in D. nothing paſles by this 
livery but that part of the manor which lies in D. becauſe 
the feoffment being contined to the manor of Dale in D. 
nothing can paſs that does not lie in the county of D. 
Perk, ſett. 228. T- | 
If a feoffment be made to A. and B. by deed, and li- 
very is made to A. in the abſence of B. in the name ol 
both, the livery is good to paſs the eſtate to both ; bur if 
the feoffment had been made without deed, and the li- 


_ very given to one, in the name of both, it ſhould operate 


to him only, becauſe the parties are united in a deed, 
they all take as one ; therefore livery to one, in the name 
of the reſt, is an aQtual delivery to them all ; but without 
deed they are not ſo united, and therefore the delivery 
to one, in the name of ſeveral, is no acual delivery to 
the reſt, but the whole eſtate muſt reſide in him to whom 


it is delivered, and a ſubſequent afieat cannot take it out 


of him, ſuch atilent being not fo ſolemn as the feoffment ; 
beſides, in the caſe of the feoffment by deed, A. may be 
looked upon as the attorney of B. to receive livery ; and 
therefore the eſtate ſhall immediately veſt in B. becauſe 


every man is preſumed to aſſent to a grant for his advan- | 


tage ; but the feoffinent without deed will admit of no 
ſuch conſtruction, becauſe no man can receive livery as 
attorney to another, without an appointment by deed. 
Co Lit. 49, 359. 2 Fent. 202, 205. 5 Cr. 95. 2 Rill. 
Abr. g. 2 Leon. 2g. Auttn's caſe. 


2. Who may make a fe: ffment, and of making it by letter 
of attorney. | | 

If a perſon n9n compos makes a feoſfment, and gives 
livery himſelf, this is allowed on all hands to be good to 


bind himſelf, ſo that he can by no proceſs or plea avoid 


the feoffment, and reltoie. himielf to the poſſeſſion ; the 
ſame law of an ideot; and the reaſon is, becauſe the in- 


_ veſtiture being made before the pare: curie, their ſolemn 


atteſtation could not be defeated by the perſon himlell, 
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becauſe it is preſumed they are competent judges of the 
ability of the feoffor to make ſuch feoffmerit. 2 Roll. 
Abr. 2. Co. Lit. 247. 4 Co. 125: a. Show. Parl. Cajes 
153. And fee tit. *{deots and lunaticks. | 

But if an infant makes a feoffment, and makes a livery 
himſelf, this ſhall not bind him, but he himfeif may avoid 
it by writ of dum fuit infra etatem; yet the fcoffment 
of the infant is not void in itſelf, as well becauſe he is 
allowed to contraCt for his benefit, as that there ought to 
be ſome aft of notoriety to reſtore the poſſeſſion to him 
equal to that which transferred it from him. 4 Ce. 125. 
2 4 ll Abr, 2, $5 Co. 42, 4.3. IWhittingham's caſe, 

at if an infant makes a ſcoffment, and a letter of at- 
torney to make livery, that is void ; ſo if a perſon nor 
compos makes a ſurrender or releaſe, this is void in law ; 
lo if he makes a letter of attorney to give livery ; but the 
heir at law, after the death of the perſon of no-one me- 
__— or ideot, may avoid his feoffment; and fo may 
the King upon an office found of his lunacy during his 
life. 8 Co. 45. Cor Lit. 247. as 4 Coe 125. a. 2 Rel, 
Abr. 2. Show. Parl. Caſes, 1539, 

As the infant's feoffment is voidable by dum fuit infi a 
etatem, when he comes of full age, ſo it is voidable by 
him by entry during his nonage, but his letter of attorney 
's merely void ; and the ſame law ſeems to be of a feme 
covert; for if ſhe makes a feoffment upon the land, it is 
voidable by her huſband ; but if ſhe makes a letter of at- 
torney to pive livery, it is abſolutely void in law ; and the 
reaſon is, becauſe the contraQs of thoſe that are diſabled 
by law to contract were void contracts ; but their infeu- 
dations were not in themſelves void, becauſe they were 
made cram paribus cuwria, who were preſumed not to at- 
teſt contratts of perſons diſabled by the law to contraQt, 
eſpecially ſince ſuch contraQts were made for military or 
ſocage ſervice, which were for the good of the. common- 
wealth ; and by theſe inſeudations a ſtranger was direed 
to bring his precife againſt the perſon that was aCtually 
inveſted in the land ; wherefore the infant's feoffment was 
good till it was avoided by an aCt of equal notoriety, to 
wit, by his entry coram paribus, which was equal'y ſo- 
lemn with the act of feoffment, or by bringing his ation 
at full age, when the law had enabled him, by action 
in a court of record, to ſet aſide the feoffment that he 
had made during his minority ; but the law enabled him 
by entry to ſet aſide the afts coram paribus during his mi- | 
nority, becauſe the pares might undo what was done in 
paris; but the courts of juſtice were not to deſtroy the a&t 
in pais, till the infant, by his own diſcretion, had choſen 
to avoid them, becauſe it was derogatory to the dignity 
of the courts of juſtice to ſet afide the ſolemn a&s in pais, 
till the infant had come to ſuch age of diſcretion, 2s 
might make it fully appear that the feoffment was matte 
during his diſability ; for the infant was not received to 
diſable himſelf during the time of his diſability ; bur 
during ſuch diſability he might, by equal folemnity ix 
paris, diſable himſelf, ſince ſuch an aft was only coram 
paribus, in the ſame manner as the ſeoffment itſelf was 
made ; but the warrant of attorney of the infant was 7/5 
fatto void, and therefore ſuch feoffee was a diflcifor, as :f 
an authority had been committed to the attorney to make 
the feoffment ; but in the caſe of the non cempos he was 
not admitted to ſtulufy himſelf, becauſe there was no 
ſtated time when ſuch perſons returned to ſenſe and un- 
derſtanding, and therefore they could not be preſumed 19 
be conſcious themſelves of their own foilies or defects ; 
but the King, who had the care of all his ſubjeCt>, might, 
by ſolemn ofhce found, avoid ſuch aQs of inlanity, znd fo 
might the heir at law after his death, 4 Co 125. 2 Reid. 


— —_— 


| Abr. 2. 8 Co. 42, 4 3 45- Cre, Fac, 617. Gard:ncr 


and Norman. Perk. ſe. 183. 

A man may either give or receive livery by letter of 
attorney ; for {igce a contraCt is no more than the con- 
ſent of a man's mind to a thing, where that conſent cr 
concurience appears, it were moit unteaſonable to obtice 
each perſon to be preſent at the execution of the contr. ct, 
lince it may as well be performed by any other perſon de- 


| legated' for that purpoſe by the parties to the contract. 


Co. Lit 52. 2 Roll. Abr. 8. 


But 
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But ſuch delegation or authority, to give or receive | 
livery, muſt be by deed- that it may appear to the court, 
that the attorney had a commiſſion to repreſent the par- 
ties that are to give or take the livery, and where the 
authority was purſued. | Co. Lit. 48. b. 52. a. 2 Roti 
Abr. 9. Palfreman and Grobie. | LEE 

For if the letter of attorney be to make livery upon 
condition, as to make a feoſfment conditional, and the 
attorney delivers ſeifin abſolutely, the livery is not good, 
becauſe the authority is not to create an abſolute fee ſimple; 
and therefore ſuch abſolute feoffment ſhall not bind the 
feoffor, becauſe he gave no ſuch authority ; and hence 
in ſome books the attorney is called a diſſeifor. 11 
4. 3- 2 Roll. Abr. go. Co. Lit. 258. Perk, ſeft. 188, 

But if the letter of attorney had been to make livery 
abſolutely, and the attorney had made it upon condition, 
this ſeems a good execution of his power, and the feott- 
ment good ; becauſe when the attorney had once de- 
livered poſleſſion, he fully executed his power ; and the 
condition annexed to it, being without authority, is void ; 
and therefore ſhall not deflroy the operation of the 1 
very. 26 Af. 39. 2 Rell. Abr, 8. Cy. Lit. 258. Perk, 
ſet. 192. 

So if a warrant of attorney be given to make livery to 
one, and the attorney makes livery to two, or if the at- 
torney had authority to make livery of Alack Acre, and 
he made livery of Black Acre and JVhite Acre, though the 
attorney has in theſe cafes done more, yet there 1s no 
reaſon that ſhould vitiate what he has done purſuant to 
his power, ſince what he did beyond it is a perfect nul- 
lity, and void. Perk. ſed, 189. : 

But if the attorney were to deliver ſcifin to two, and 
he had made }ivery only to one, that had been void; be- 
cauſe he had no authority to deliver the whole poſſeſſhon 
to one excluſive of the other, and therefore it 1s void for 
the whole. Perk, jef?. 189. | 
An attorney cannot make livery within view, becauſe 
ſuch is made by ſigns or words, inſtead of the aft of de- 
livery ; befides the power of the attorney is to deiiver 
the poſicſſion, but that power is not executed by the |i- 
very in view, becauſe the poſſeſhon is not in the feoftee 
till actual entry made by him, and conſequently the at- 
torney has not executed his authority. Cs, Lit. 52. a 
2 Roll. Abr. 9. | tug 

If a letter of attorney be given to two jointly to take 
livery, and the feoffor makes livery to one in the abſence 
of the other, in the name of both, this is void ; becauſe 
they being appointed jointly to receive livery are conſider- 
ed but as one, C9 Lit. 49. 2 Rol. Abr.8. 

But if a feoffment be made to A. and B. and the 
feoffor gives a letter of attorney to deliver ſeifin, and 7. 
S. gives livery to 4. in the abſence of B. in the name 
of both, this is a good livery ; for though the entire pol- 
ſeſſion be delivered to one only, yet they being joint- 
tenants by the deed of feoffment, ſuch livery to one 
makes no alteration or change in the poſſeſſion, becauſe 
if the livery had been made to both, each had been 
Placed in the poſſeſhon ; befides that, every man being 
preſumed to accept a gift for his advantage, 4. is looked 
upon as the attorney of B. to receive the poſſeſſion for 
him ; and therefore the livery to A. enures to the be- 
nefit of B. till he agrees to it. Co. Lit. 49. 2 Rel. 
Abr. 8. | | 

But if a letter of attorney be made to three count: 
& divijim, and two only make livery, this is not good, 
| becauſe not purſuant to their authority, ſor the delega- 
tion was to them all three, or to each of them ſeparate- 
ly; yet if the third was preſent at the time of the livery 
made by two, though he did not aCtually join with them 
in the aCt of livery, yet the livery is good ; becauſe when 
they all three are upon the land for that purpoſe, and two 
make livery in the preſence of the third, there 1s his con- 
currence to the act, though he did not join in it actu- 
ally, ſince he did not diſſent to it, Drer 62. 1 Kol. 
Abr. 326. 

If a letter of attorney be given to 4. to make livery 
of lands already in leaſe, the attorney may enter upon 
the leſſee in order to make livery z becauſe while the 
leſſee continues in poſſeſſion, the attorney cannot deliver 


F E O ; 
ſeiſin of it ; and therefore to execute the power given 
him by the letter of attorney, it 1s neceſſary he ſhould 


have a power to enter upon the Jeſiee ; but by Rolle, it 
is the ſafer way to inſert a clauſe in the letter of attorney, 


for the attorney to. enter & omnes altos inde expellend; 


Co. Jt. 52 b. Poph. 103. Dyer 131. a. 340. a, 2 Rol. 
Abr.'g. | 

If 4. be difſeiſed of Plack Acre and I/hite A re, and 
gives a letter of attorney to enter into both, and make 
livery, if the attorney cnters into one acre only, and 
makes livery, ſecundum firmam charte, this is not good, 
becauſe the attorney has not purſued his authority ; tor 
the eftate of the difleifor cannot be defeated without an 
entry into both acres; until the eſtate be defeated, the 
attorney Catinot execute his power in the manner it was 
delegated ; and therefore what he did in this ceaſe was 
void. Co. Lit. 52.8. 2 Rial. Abr. 9. | | 

It A. makes a leaſe ior years to B. and after makes a 


liver ſeilin, and B. makes livery accordingly, this ſhall 

not extinguiſh or affect his term, becauſe the livery was 

made to pals the freehold, and that he did as a repreſen- 

tative to the lefjor ; and therefore fince the feoffee can 

claim nothing from the leflee, the intereſt of the leflee 

remains as it was, unaffected by the feoffment. Co. Lit. 
2. 

If leflee for life make a deed of feoffment and letter of 
attorney to his leflor to deliver feifin, if the leffor makes 
livery accordingly, it is a good feoffment ; but the leſlor, 
notwithſtanding he gave livery himſelf, may enter for 


being in the tenant for life, the leftor was only his repre- 
ſentative to transfer it ; but it the tenant had been only 
lefſee for years, and the leflor had made livery, that had 
been no forfeiture of the term ; becauſe the frechold be- 
ing only in the leffor, he could not be the repreſentative 
of the termor, to convey what the termor had not ; and 
therefore the freehold, which paſſed by the livery, muſt 
proceed from the leſſor himſelf, and conſequently ſhall 
bind him. C%, Lit. 52. Perk. jet. 200, | 
There are few. or no perſons excluded from exerciſing 
this power. of delivering feifin, for monks, | infants, 
temes covert, perſons attainted, outlawed, excommuni- 
cated, villains, aliens, &c. may be attornies ; for this 
being only a naked authority, the execution of it can 
be attended with no manner of prejudice to the per- 
ſons under theſe incapacities or diſabilities, or to any 
other perſon, who by law may claim any intereſt of ſuch 


ſea. 187. | | 
her huſband, and fo may he in remainder be an attorney 
to make livery to the tenant for life. 
Perk. ſed. 198. | | | 

This power of the attorney muſt be executed during 


attorney is to conſlitute the attorney my repreſentative for 
fuch a purpoſe, and therefore can continue in force only 
during the life of me, that am to be repreſented. And 
hence it 1s, that if 7. S. make a letter of attorney to 
deliver ſeilin after my death, it is void ; becauſe he cannot 
deliver ſein during my life, for that were plainly with- 
out any authority from me ; nor can he do it after my 
death for the ſormer reaſon. 2 Rol, Abr.g. Co. Lit. 52. 
Peri, [e&. 188. - | | 

This authority to give livery may be delegated by deed 
indented, though the attorney be not party to the deed ; 
becauſe the attorney takes nothing by the deed, but has 
only a naked authority delegated to him ; and therefore 
ſince a man may take an eltate in remainder, though he 
is not party to the deed, @ fert'ort one not party to the 
deed may receive a naked authority or power by it. 2 
Rol. Abr. 8, g. and vide C1. Lit. 52. a. . 

But if any corporation aggregate, as a mayor or com- 
monalty, or dean and chapter, makes a feoffment and 
letter of attorney to deliver feifin, this authority does 
not determine by the death of the mayor or dean 3; but 
the attorney may well execute the power after their death, 


— 


becauſe the Jetier of attorney 1s an authority from the 
4 body 


deed of feofttment with a letter of attorney to B. to de-. 


the forfeiture of the tenant for lite, becauſe the freehold. 


diſabled perſons after their death. Co. Le. 52. a.- Perk, 
A teme cover: may be an attorney to deliver ſeiſin to 


Co. Lit. 02. Js © 


the life of the perſon that gives it, becauſe the letter of 
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F E © 
body- aggregate, which ſubſiſts after the death of the 


-mayor or dean, and therefore may be repreſented by their 
" attorney; but if the dean or mayor be named by! their 


own private names, and die before livery, or be removed, 


livery aſter ſeems not good. 14 Hen. 8. 3. 11H. 9. 19. 
Co. Lit. 52. b. 2 Rol. Abr. 12. | 


For more learning on this ſubjef, ſee 12. Vin, Abr. and 


\ 2 Bac. Abr. tit. Feoffment. 


Form of a deed of feoffment, with a letter of attorney 
to deliver ſeilin. 


THIS indenture made, &c. between A. B. of, &c. of 
the one part, and C. D. of, &c. of the ther part, 


witneſſeth, that the ſaid A. B. for and in conſideration of | 
the ſum of 


I, of lawful money of Great Britain, to 
him in hand paid by the jaid C, D. at and before the ſcaling 
and (delivery of theſe preſents, the receipt whereof he the ſaid 
A. B. doth hereby acknowledge, and thereof doth acquit and 
diſcharge the ſaid C. D, his heirs and aſſigns fer ever by 
theſe preſents, hath granted, bargained and ſold, aliened, en- 
ferffed, releaſed and confirmed, and by theſe preſents, dath 
grant, bargain and. ſell, alien, enfe:ff, releaſe and confirm, 
unto the Jaid 'C. D. his heirs and aſſigns for ever all that 
meſſuage or tenement, 8c. now in the poſſeſſion of, &c. and 
alſo the reverſion and rever ſions, remainder and remainde s. 
rents and, ſervices thereof, and aiſo all the eflate, right, 
title, intereſt, claim and demand whatſoever, of him the 
ſaid A. B. of, in, and to the jaid premiſſes, and of, in, and 
to every part and parcel thereof ; to have and to held the 
ſaid meſſuage or tenement, and premiſſes above mentioned, 
with the appurtenances unto the ſaid C, D. his heirs and 
aſſiens, to the only proper uſe and behoof of him the ſaid 
'C. D: and his aſſigns for ever, under the yearly rent of 64. 
And "the faid A. B. for himſelf his heirs and aſſigns, doth 


covenant and grant to and with the ſaid C. D. his heirs 
and "aſſigns, that he the ſaid C. D. his heirs and aſſigns, 


ſhall and may from time to time, and at all times hereafter 
peaceably and quietly have, hold, occupy, poſſeſs and enjoy, 
all. and ſingular the ſaid premiſſes above mentioned to be 
hereby gronted, with the appurtenances, without let, trouble, 


 * hindrance, moleſtation, interruption or dental of him the ſaid 


A. B. his heirs or aſſigns, or of any other perſon or per jons, 
whatſoever, claiming or to claim by, from, or under him, 
them, or any of them. And farther, that be the ſaid A. B. 
and his heirs, and all and every other perſon and perſons, 
and his and their heirs, any thing having or claiming in 
the ſaid premiſſes above mentioned, or any part thereef, by, 
from, or under him, the ſaid A. B. ſhall and will at all 
times hereafter, at the requeſl and coſts of the ſaid C.D. 
his heirs and aſſigns, make, do, and execute, cr cauſe and 
procure to be made, &c. all and every ſuch farther and 
other lawful and reaſonable grants, afts, and aſſurances in 
the law whatſoever, for the farther,. better and more per- 
feat granting and conveying, and aſſuring of the ſaid premiſ: 
ſes hereby granted, with_the appurtenances unto the ſaid C. 
D. his heirs and aſſigns, to the only proper uſe and behoof 


of the ſaid C. D. his heirs and aſſigns, for ever, according | 
to the true intent and meaning of theſe preſents, as by the 


ſaid C. D. his heirs and offigns or his or their counſel 
learned in the law, ſhall be reaſonably deviſed or advijed and 
required. And laſtly, the ſame A. B. hath made, ordained, 
conflituted and appointed, and by theſe preſents doth make, 
ordain, &c. FE. F. of, &Cc. and G. H. of, &c. his true and 
lawful attornies, juintly, and either of them ſeverally for him, 


' and in his name, into the ſaid meſſuoge and premiſſes, with 


the appurtenarces, bereby granted or mentioned to be granted, 
or into ſome part thereof, in the name of the whole, to en- 
ter, and full and peaceable - poſſeſſion and ſeiſn thereof for 
him and in his name to take and have ; and after ſuch poſſeſ- 


from and ſeifen thereof, ſo taken and had, the like, full and 
. peaceable poſſeſſion and. ſeifin theresf, or ſome fart thereof in 


the name of. the whale, unto the ſaid C. D. cr his certain 
attorney or attcynies in that behalf, to give and deliver ; to 
hold-to him the ſaid C. D. his heirs and aſj;gns far ever, 
according to the true intent and meaning of theſe preſents z 
ratifying, confirming, and allowing all and whatſoever his ſaid 
attornies, or either of them, ſhall do in the premiſſes. In 
-witneſs, &c. | 
Vor. II. N? 74. 


F it K 
Feoffoz and Feoffee. Peffor, Ts he that infeofts, of 
makes a feoffment to another of lands or tenements itt 
fee-ſimple. And ferffee is he that is infeoffed,” or to whom 
the feoffment is ſo made. Cowell, edit. 1927. | 
 Feorm, Among -our Saxom anceſtors thoſe who held 
the outlands of the lord or thane, as cuſtomary tenants, 
rendered unto him a certain portion of victuals and things 
neceffary for human life. This rent or 'retribution the 
called feorm, which word in the Saxon, ſignified any 
meat or victuals, And though we have, ever fince Henry 
the Second's time, changed this reſervation -of viQtuals 
into money, yet in letting our lands, we till retain the 
name of farm and farmers, Cowell, edit. 1727. See 
Spelman of Feuds, cap. 7. 

Feozwendel. A quarter of an acre, medietatem unius 
feorwendel terre in eadem villa, & alteram medietattin 
quam Augerus tenet. From the Sax. feprth, quartus Mon. 
2-t0M. p. 93. ; . 

Fera regalis, A ſtag. Cowell, edit. 1727. L 

Ferae naturae, Signifies beaſts and birds that are 
wild, in oppoſition to the tame ; ſuch as hares, foxes, 
wild geeſe, and ' the like, wherein no man may claim a 
property. Hate 

Larceny cannot be committed of things fere nature, 
while at their natural liberty ; but if they are made fit for 
tood, and reduced to tameneſs, and known -by the takec 
to be lo, it may be larceny to take them. And fo it 
might be of wild pigeons in a dove-houſe ſhut up, 'or 
hares, or deer in a houſe, or even in a park encloſed in 
ſuch a manner, that the owner may take them whenever 
he pleaſes, without the leaſt danger of their eſcaping. 
1 Hawk, Pl. C. 94. See Gaine. | 


Fardella terrae, Is ten acres, See Pirgata and 
Fardel, | | | 

Ferdendel. See Farding-deal. ET 

Ferdfare (from the Sax. fyrd, exercitus, and fare, 
ter,) Significat quietantiam eundi in exercitum. Fleta, 
lib. 1. cap. 47. Et fint quieti de fiQtwite, fleQtwite, 
& ferdwite, & hengewite, & leirwite, &c. Charta 11 
H. 3. m. 33. See Firdfare. BY 

Fecbmgel, The fourth part of a yard-land, 4. e. five 
acres, or a fourth part of a plough-land. Huic manerio 
pertmet conſuetudo ifla de ferdingel 3o denar. Du Frefne. 

Fecdwit, $Sigmficat quietantiam murdri in exercitu. 
Fleta, lib. 1. cap. 47. that is, to be quit of murder 
committed in the army, & /int quieti de fiQtwite, fliQwite, 
& ferdwite, & hengewite, & leirwite, &c. Charta 11 H, 
$ Ms 33; ; Es ego 

Ferdwite was indeed a fine or mul& impoſed for not 
goiog torth in a military expedition, to which duty all 
perſons who held land, were in neceſlity obliged. And 
therefore a neglect or omiſhon of this common ſervice 
to the public was puniſhed with a pecuniary mulCt of - 
1205s, called the ferdwite; which penalty was remitted, 
and immunity from it granted by ſeveral charters. Corvell, 
edit. 1727. | TS 

Ferdwurth, or Fredwurth, guaſ# firdworth : A man 
of that age, that he might go into the army :-from the 
Sax, fird, exeratus, and worth, dignus. Cowell, edit. 
1727. See Faldwerth, ag 

Feria jerunda, Monday, or the; ſecond day. of the 
week. Feria tertia, Tueſday, and ſo on to Feria ſexta, Sa- 
turday. Hence the week-days, as diſtinguiſhed from Sun- 
day, the profane from the facred, were called des fertales, 
as in a Charter, Dat, 28 Mart. A. D. 1448. — —— Ex 
Cartular. eccl. Elenſis. MS. penes Foh. Epiſ. Norwic. fe. 36. 
Cowell, edit, 1727, _ Bob ood OM 

Feria, A fair, at firſt occaſioned by the reſort of people 
to the feaſt of dedication, and therefore in moſt places 
the fairs (by old cuſtom, not by later grants) are on the 
ſame day with the wake or feſtival of that ſaint to whom 
the church was dedicated, and for the ſame reaſon kept in 
the churthyard, till by authority reſtrained. Cowell, edir. 
1727. Kennet's Gloſſary in Ferte. 

Feriae, Furz, Sax. Fyrs. Cowell, edit. 1727. 

Ferial days (dies Feriales) Ferie, (according to the 
Latin Diftionary) Signifies holy-days, or days vacant from 


labour and pleading : but in the ſtat, 27 Hen, 6, cap. 5. 
| | K | and 


F E R 


and in Forteſeue, de laudibus LL. Angliz, feria! days are 


taken for working days; for S. Silve/ter obtained, 
Sabbati & Dominici dies nomine retento, reliquos hebdomadz 
dies feriarum nomine diſtin&tos ut jam anie in eccleſia vacari 
ceperant, appellari. So that ferial days are properly all the 
days of the week, except Saturday and Sunday. Cowell, 
edit. $727. -- ; 

Ferung, (Fexiingus,) The fourth part of.a penny, 
- quadrans. DPuanda quarter ium frumenti venditur pro 12 
denar. twnc punis waſtelli de ferlingis ponderabit 5 th. & 16 
fol. AﬀiC. panis & cerviſ. 51 A. Camden in his By. 
tit. Huntingdon ſays, there were in this borough four fer- 
lings, that. is, quarters of wards, Cowell, edit. 1727. 

Freriingata tecrae, and Ferlingus, Ihe fourth part of 
a yard-land. Decem acre facunt unam ferlingatam, 4 
ferlingatz wvirgitam, 4 virgale hidam, & $5 hide feodum 
mnilitare, Eſc. 12 Ed. 2. n. 18, Ebor. In ancient re- 


cords is uſed both fer.ingus & forlingus terre. See Mon. | 


Angi. 2 par fol. 8. My Lord Coke tells us, that ferlingus 
terre is the ſame as a quarentine of Jand, and that it con- 
tains thirty-two acres. But a quarentine 1s no. more than 
forty perches, which is but one acre. Czwell, edit. 1727. 
Du F: efne. | 

Ferm, or Farm, ( Firma, from the French ferme, 
predium,) Signifieth with us, houſe or lands, or both, 
taken by indenture or leaſe, or leaſe parol. 'This in the 
North part is called a Tacke, in Lancaſhire, a Farm bolt, 
in E//ex a Wike, We may conjecture, thet both the 
French and Engiiſh word came from the Latin firmus, 
| for we find locare ad firmum to ſignify with others as 
much as to ſ{t or let to farm with us; the reaſon whereoi 
may be in reſpeCt of the ſure hold they have beyond te- 
nants at will. See Focabul. Utriuſque juris verbo Afflictus. 
In the Terms of the Law it is derived from the Saxon 
' feormian, which ſignifieth to feed or yield victuals ; for in 
ancient-time the reſervations were as well in victuals as 
| money ; how many ways farm is taken, fee Plouden, 
fol. 195. I/riathefley's caſe. See Jeorum. Cowell, edit. 
1727+ . | 

Trcmary, An hoſpital : Friars of the fermary z. from 
the Sax. fearme, Vic7us. Cowell, edit. 1727. 

Fermehalt. See Jaya. 

Fecnujona, (from the Saxun feorme, 1. e. food, or 
feeding,) The winter ſeaſon of deer, as. fempus pingue- 
dinis. is the ſummer ſeaſon. Rex Dile&o Ric, Caſte] 


cuſiedi manerii de Bruſtwyk ſalutem. Cum miltamus di- 


lifium valletum noflrum Johannem de Fulham ad inflantem 
fermiſonam in parcis noſtris ibidem, prout vobis & ſibi meltus 
| ad opus niftrum fore videritts faciend. capiend. Vobis man- 
Adamus, £7. Claul. 30 Ed. 1. m. 18. Cowell, edit. 1727. 
See Cumpus plagu.olms, 

Fermgo, A walle place where fern grows. Carlular. 
| Abbat. Glaſton. MS. fel. 536, Cowell, edit. 1727. 

Ferramentum, / Ferramenta,) "he iron tools or in- 
{uments of a mill. Reparare ferramenta ad tres caru- 


cas, that is, the iron work of three ploughs. Lb. niger | 


Heref. | | es : 
$+£crandue, An iron colour attributed to horſes which 
we (tzll can all iran grey. Ecce puer de foro veniens que- 
ſivit cujuſmadi eguum haberet ille archidiaconi liens, & 
cum audiret ferrandum, dixit fe quendam talem equitatum 
vidiſ/e, Girald, Camb. apud Wartoni Angl. Sacr. p. 2. 
ALs . 
PALIN xtands. See Faro. | | | 
Ferreure, The ſhocing of horſes. See Bouche of 
CULT. 


Ferry, Is a liberty by preſcription, or the King's grant, 


to have a boat for paſſage upon a river, for carriage of 
| horſes and men, for reaſonable toll : it 1s uſually to croſs 
a river. Terms of the Law. | | 
A ferry is no more than a common highway ; and no 
aCtion will lie for one's being diſturbed in his paſſage, 
unleſs he allege ſome particular damage, &c. 3 Md. 
2 , 
A ferry is in reſpect of the landing-place, and not of 
the water, the water may be to one, and the ferry to 
another ; as it is of ferries on the Thames, where the ferry 


in ſome places belongs to the archbiſhop of Canterbury, 


—— 


T.K-8 


where the mayor of London has the intereſt of the water ; 


and in every ferry, the: land on both fides of the water 


ought to belong to the owner of the ferry, or otherwiſe 


he cannot land on the other part. 13 April 23 Eliz:'m 
Scace, Savil 11. Inhabitants of Ipſwich v. Brown. And 
every feriy ought to have expert and able ferrymen, and 
to have preſent paſſage, and reaſonable payment for the 


 pallage. And it is requiſite to have one, who has pro- 


perty in the ferry, and not to allow every fiſherman to 
carry, and recarry at their pleaſure, for divers inconve- 
niencies ; and eſpecially when a place is between the di- 
viſions of two counties, any felon may be conveyed from 
one county to another, ſecretly, without any -notice, 
Sav. 14. P'S: 
A terryman, if it be on ſa]t water, ought to be privi- 
ledged from being preſſed as a ſoldier, or otherwiſe. Savi/ 
Il. & 14. ut ſup. | | 
Owner of a ferry cannot ſuppreſs that, and put up a 
bridge in its place without licence, and ad quod damnum; 
per Holt Ch. J. Paſch. 3 Will. & Mar. Show. 243, 257. 
Pain v, Partridge. Cart. 193. 8. C. 1 Salk. 12. $. C. 
If a ferry be granted at this day, he that accepts ſuch 
grant 15 bound to keep a boat for the public good ; per 
Holt Ch. J. Show. 257. in the caſe of Pain v.. Par= 


| tridge, 


Cuſtom for the inhabitants to be diſcharged of tol3, 


may have a reaſonable beginning by agreement, as that 
the inhabitants of the town might be at the charge of pro- 


curing the grant, and in conſideration thereof one man 
'© find the boat, and take toll; and the inhabitants to 


| Pay none ; per {folt Ch. J. Show. 257. wt ſup. 


A common ferry was for all paflengers paying tol}, 
but the inhabitants of A. were toll-free. An ir habitant 
of 4. may bring an aCtion for taking toll, but not for 
Keeping up the ferry; becauſe the former is a private 
right, but the latter a public. x Selb. 12. Trin. 3 WA 5. 


. Pain v. Partridge. Put he cannot maintain an aCtion for 


not paſling; ſor fo, any other ſubjet might bring an 


action, which would be endleſs ; but the taking toll was | 


a ſpecial damage, and without ſpecial damage he can only 


indict, or bring information. ibid. | 
Ferichet, A fare or fare-ſcot ; the cuſtomary payment 
| for a paſſage over a river, or croſſing a ferry in a ferry- 


boat with f@ring men, or fares, or paflengers. 
 Ferſpeiien, Fo ſpeak fuddenly. Nemo poteff de feuds 


| domunt ſui placitare fine eo, nec cogi debet reftum ejus fes- 
 ſpeken, (7. e. to ſpeak ſuddenly,) nec ferſpillam, (7. e. to 


give a haſty account,) de omnibus cauſis communibus vel 


emendabilibus implacitetur aliquis, fi petierit debet habere 


termmum requircndi & habindi dominum ſuum. Leg. H. 1. 
| c- 01; EEK 


Fefta fn cappis, Were ſome chief holidays in which. 


the whole choir wore caps Un feſtis quz in cappis fiunt 


& maxime praevpuir. Vit Abbat. St. Alban. p. 80, 83. 


Cowell, edit. 1727. | 
 Feſtingmen, Ve Mud monafterium ſit liberatum ab il.is 
ncommodis, gue nos Saxonica lingua feſtingmen dicimus, 


Mon. Ang. 1 par. fol. 123. a. The Saxon fejlenmon 
\ ignifies fidejuyſor, a pledge 3 ſo that to be ſree of fefling- 


men, 1n ali probability is to be free of frank-pledge, and 


not to be bound for any man's forthcoming, who ſhould 


tranſgrels the law. Cowell, edit. 1727. 
Jreſting-penny, Earneſt given to fervants when hired 


þ or retained, 1s ſo called in ſome Northern parts of Eng- 


land, and in others it is termed arle5-penny, from the 


Saxon fe/inian, to faiten or confirm. Cowell. edit. 1727. 


Feſtum, Properly ſignifies a feaſt, but it is uſually taken 


for a general court, which was formeriy kept on the great 
feſtivals in the year. Thus we read in our hiſtorians, that 


in ſuch a year the King kept his Chri/tmas at Wincheſter, 


Sc. that is, he kept a court there at that time, viz. Rex 


apud Winton maximum teſturm & yo wivium celebravit, 


| tempore natalis Domini, convecatis ibidem principibus & bara- 


nibus totius regni. Cowell, edid. 1727. 

Feſtum D. 4w1cyaet:, Is that day in which the 
Chriſtians fought with the Infidels, and obtained a vitory 
by the help of St. 4:chael, now called St, Michael's day. 
Cowell, edit. 1727. | | 
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| Feftum Pativitatis VB. Mariae, Was thus inſti. | 


id every year hear the melodius harmony of angels in 


tuted, viz. A melancholy man, who led a holy life, 
did ever at which being wonderfully ſurpriſed, and being 


. one day very earneſt in prayer, an avgel told. him that on 


that day the Virgin Mary was born ;- and becauſe the day 
of her birth was not known on earth, therefore. it was 
celebrated by the angels, this being told to the church, 
that day was afterwards fet apart to commemorate her 
birth. Cowell, edit. 1727. Honor. Auguſtud. lib. 3. 
cap, 16, | | 

py 7 ftultozum, The feaſt of fools. See Caput 


Feud. See Feed, Feod, Feuds. 
Feudal. See Feodal. | 
Feudal baronics, Feudal baronies were, when the 
King, in the creation of baronies, gave rent and land to 


| hold of him for the defence of the realm. Per Holt Ch. J. 


There is no feudal barony remaining at this time, except 
Arundel. 1 Salk. 253. Lord Gerard v. Lady Gerard. 

Feudal barons held a certain territory of land, per ba- 
roniam, wherein there was a caſtle, whereunto all the in- 
habitants, in time of war, reſorted ; and thoſe were called 
the capita baroniz ; and there was no dower of them, be- 
cauſe they were for detence. No ſuch have been granted 
ſince Richard i].'s time. Mich. 7 I. 3. B. R. 12 Mod. 
84. Lord Gerard's caſe. | 

Feudary. See Feudary, | 

Feud-bote, Is a recompence for engaging in a feud 
or faCtion, and the contingent damages ; it having been 


the cuſtom of ancient times, for all the kindred to engage 


in the kinſman's quarrel; according to that of Tacitus, 
De moribus Germanorum, ſuſc:pere tam intmicitias ſeu pas 
tris, ſeu propingut, quam amicitias neceſſe eſt, Cowell, edit. 
I727. | 

[$euds, ( Feoda) Eſtates in lands were originally at 
will, and then they were called munera ; afterwards they 
were for life, and then they were termed beneficia, and 
for that reaſon the livings of clergymen are ſo called at 
this day; and afterwards they were made hereditary, 
when they were called fzoda, and in our law fee {imple 
Rel. Spel. ga When Hugh Capet uſurped the kingdom of 
France, avout the year 947, to ſupport himſelf in ſuch 
uſurpation, he granted to the nobility and gentry, that 
whereas till then they enjoyed their honours for life, or 
at will only, they ſhould from thenceforth hold them to 
them and their heirs ; which was imitated by J/7lliam 
called the Conqueror, upon his acceſſion to the crown of 
England; for till his reign feuds or fees were not here 
ditary, but only for lite, or for ſome determinate time. 
3 Salk. 165. | So 

Feugerium, and Fugerium, Fern, (from the Fr. 
Fougiere, i, e. fern,) Et de omnimodo aiſiamento bruerit, 
quarrerity turbarit, ſuncii, & fugerii ad domus ſuas o- 
eperiendas, &c. Mon. Angl. 2 part. fol. 610. b. See 
Fugerium, | | | | 
 Fewecl- See Fuel. w 1-4 

Fiat, Is a ſhort order or warrant of ſome Judge for 
making out and allowing certain proceſſes, &c. if a cer- 


 tiorari be taken out in vacation, and ze/ied of the prece- 


dent term, the fiat for it muſt be ſigned by a Judge of 
the court, ſome time before the eſloin-day of the ſubſe- 
quent term, otherwiſe it will be irregular: but it is ſaid 
there is no need for any Judge to ſign the writ of cer t10- 
rari itſelf, but only where it is required by ſtatute. 1 
Salk. 150. 2 Hawt. 289. ; 

Fiat juftitia, Oa a petition to the King, for his war- 
rant to bring a writ of error in parliament, he writes 


on the top of the petition, Fiat ju/{itia, and then the | 
| writ of error is made out, &c. and when the King 1s 


petitioned to redreſs a wrong, be indorſes upon the pe- 
tition, Let right be done to the party. | Staunf, Pizrog. 


Reg. 22. - | | 
Fictale, Fildale, and Filkdale. Brag. 1b. 3. f. 117. 

A compotation or entertainment made for gain by bailitfs 

to thoſe of their hundreds, or rather, according to C%. 


: 4 Infl. fol. 307. an extortion, colore compotationts, See 
- ©cotale, ir | 


Caſe of Butler v. Baker.—— ( 
|2 Rell. R. 502. in the caſe of Sheffield v. Radcliffe, —— 


deridge J. 2 Roll. R. 502. 


r. 1 Þ 


Fiction of law, {( Fi#i juris) Is allowed of in feveral 
caſes: bur it muſt be framed according to the rules of 
law, not what is imagined in the conceptions of man ; 
and there ought to be equity and poſſibility in every legal 
fftion. 'There are many of thefe fiftions in the Civil 
Law, and by ſome civilians it is ſaid to be an afſump- 
rion of law upon an untruth, in ſomething poſſible to be 
lone, but not done. Gode!/phin and Barto/, "Phe ſeiſin 
of the conuſee in a fine, is but a fiftion in our law ; it 
being an invented form of conveyance only. 1 Lil!, Ay. 
bio. Anda common recovery is fi&io juris, a formal 
act or device by conſent, where a man is deſirous to cut 
off an eſtate tail, remainders, &c. 10 Rep. 42. By 
fiftion of law, a bond made beyond ſea may be pleaded 
to be made in the place where abroad, in //ington, in the 
county of Middleſex, &c. to try the ſame here ; without 
which it cannot be done. 1 /nft. 261, b, | 

There are five ſorts of fiftions in law, abeyance, re- 
mitter, relation, preſumption, and repreſentation ; per 


' | Dodderidge J. Fo. 73. 


Fiction is never admitted where truth may work ; as 
where ce/luy que uſe, and his feoffee join in feoffment, it 
ſhall be the feoffment of the feoffee, Hill. 15 Fac. Heb. 
311. in the cate of //right v. Gerard, 

The law ſhall never make any fiftion but for neceſſity, 
and to avoid a miſchief; per Coke, 3 Rep. 30. in the 
[bid. 36. per Dodderidge J. 


Fe. 73+ S. C. and to avoid abſurdity, and preſerve the 
right of a ſtranger ; per Dederidge j. Paſch. 1 Car. in 

Cam. Scacc. The law often makes fiftions for preſerya- 
tion of rights ; per Gould ]J. 12, Mod. 290. 

In fifttione juris ſemper ſubſiflit; equitas. 11 Rep. 5r. 
Lifford's caſe. It muſt do prejudice to none ; per Dc- 
lt is to prevent miſchief. 
Fo. 427. Hill. 14 Car. in the caſe of Harper v. Derby 
(burgeſſes.) Co. Lit. f. 224, 150. 

Fictions of law muſt not be of a thing impoſſible, for 
the Jaw imitates nature ; per Doderidge J. 2 Roll. R. 502. 
in the caſe of Radcliffe v. Sheffie(d. 

You ſhall never make a man ſubjeCt to the penalty of 
a ſtatute upon a fiction of law. Arg. Godb. 388. cites 
11 Rep. 51, LSE | 

No eſcape can amount to a capital offence, unleſs the 
crime, for which the party was committed, were aCtually 
ſuch at the time of the eſcape ; for it is not ſufficient that 
it become ſuch afterwards, from the beginning by a fiftion 
of law; as where one is committed for having given- a 
dangerous wound, and eſcapes, after which the party dies. 
2 Hawk. Pl. C. 135. [. 25. | 

All fictions of law are to certain reſpeCts and purpoſes, 
and extend only to certain perſons; as the law ſuppoſes 
the vouchee to be tenant of the land, where in ret veritate 
he is not ; but this is as to the demandant himſelf, and 
to enable him to do things as to the demandant, and which 
the demandant may do to him ; and therefore a fine le- 
vied by vouchee to the demandant, or fine or releaſe from 
the demandant to the vouchee, is good ; but fine levied 
by the vouchee to a ſtranger, or leaſe made to him by a 
{tranger, 1s void ; per Coke, Mich. 33 & 34 Eliz. B, R, 
3 Rep. 29. b. im Butler and Baker's caſe, IR 

The King is not to be anſwered, bound, nor defeated 
by fictions ; and therefore he would have been bound in 
his reverſion or remainder by a feigned recompence upon 
a common. recovery, or warrantry collateral, without true 
and aCtual aſſets, &c. Hob. 339. in the caſe of Sheffield, 
and Radcliffe, cites 6 Ed. 5. 56. and 1 Rep. 43. Alton- 
wood's caſe, _ LET: .. | 

Thoſe things are properly fictions of law, that have no 
real eſſence in their own body, but are acknowleged and 
accepted in law for ſome ſpecial purpoſes. Hob. 222. 
cites Co. Litt. 265. b. | | 

Fictwita, A ſort of payment anciently uſed in England ; 
but of how much non cenſtat. Et nolo ut aliqua fightwita 
vel mainbota condonatur, Leg. Edm. , cap. 3. Cowell, 
edit. 1927. | 3 

Fidew mentiri, Is when a tenant doth not keep that 
fealty which he hath ſworn to the lord. Golf, Mon- 


mouth, 


F 1 E 

mouth, lib, 8. cap, 2. Huntingdon, p. 390. Leg. H. 1. 
cap. $3: | mls 87 os inde poo tn _ 
 -Fhief, Which we call fee, is in'other countries the con- 
trary to chattels. In Germany certain diflrifts are called 
fee wy : A | : 

| Vere factas, Is a writ Judicial, that lieth at all times 
within the year and day, for him who hath recovered in 


an aCtion of debt or damages, to the ſheriff, to com-} T1 | 
received by 'the hands of the” receiver of the court of 


mand him to levy the debt or the damages of his goods 
againſt whom the recovery was had. This writ had be- 
ginning from J/e/tm. 2. cap. 18. anno 13 Ed. 1. Cowell. 
O14 Nat. Brev. fel. 152. 

Upon a freri factas, the ſheriff cannot deliver. the de- 
fendant's goods to the plaintiff in ſatisfaCtion of his debt ; 
nor ought he to deliver them to the defendant againſt 
whom execution is ; but the goods are' to be ſold, and in 
triftneſs the money is to be brought into court. Cy0, 
Eliz. 504. Lutw. 589. S. P. | 
But it hath been holden, that upon a fier! facias goods 
may be ſold to the plaintiff, who ſues out the writ, though 
not aCtually delivered to him. Comb, 452. And lee 
Carth. 419. | 

If the defendant dies after the execution awarded, and 
before it be ſerved, yet it may be ſerved upon his goods 
in the hands of his executor or adminiſtrator; for by the 
execution awarded the goods are bound, and the ſheriff 
need not take notice of his death. Cro. Eliz. 181, 1 
M:cd. 188. 8. P. | : 

T hat this was clearly ſo before the 29 Car. 2. before 
which ſtatute the goods were bound from the ze/fe of the 
' writ; but by this ſtatute they are bound only from the 
time of delivery of the writ to the ſheriff ; but even ſince 
' the ſtatute, the execution feems good in this cafe, for the 
ftatute was made for the benefit of ſtrangers, who might 
have a title to the goods between the ze/e of the writ of 
execution and time of the delivery thereof to the ſheriit, 
and not ſor the benefit of the party, or his executors cr 
adminiſtrators. See Comb. 33. 
322, | | 

So if the plaintiff dies, the execution does not abate, 
and the ſheriff may, notwithſtanding, proceed in it, be- 
cauſe the ſheriff has nothing more to do with the plaintiff; 
for the writ commands him to levy and bring the money 
into court, which the plaintiff's death does no way hinder ; 
belides, an execution is an entire thing, and cannot be 
ſuperſeded after it is begun. 1 Salk, 322. per cur, | 

In treſpaſs, the ſheriff juſtified, that by virtue of a feri 
facias out of the Exchequer, for the Queen's debt, he 
took the plaintiffs beaſts, being levant and conchant upon 
the land of the debtor, and fold them ſor the Queen's 
debt ; and adjudged, that it was not'lawful, for they were 
\ not to be ſold as the goods of the debtor, but they might 
have been diſtrained for the Queen's debt, Cro. £12. 
431. Hill. 37 Eliz. 2 Roll. Abr, 159. S.C. 

If a fi. fa. for 20/1. is awarded to the ſheriff, upon 
which he takes an entire chattel, and ſells it for 40/. and 
returns the fi. fa. with the 20 /. into court, he may de- 
tain the ſurpluſage til] the defendant comes to' demand it 
of him; for he is not bound to ſearch for the defendant. 
* Per Petlam, and agreed. Ney '59. 38 Eltz. IPoodge v, 
Coles. | EOS 
ut if a f. fa. is'awarded for 40 5. by force of which 
the ſheriff takes five oxen, every one of the value of '5 /. 
and fells them a'l,' it is clear that the defendant ſhall have 
aftioa of treſpaſs againft the ſheriff; per Gawvdy ; which 
was agreed. Noy 59. in caſe of //7o4ge v. Coles. | 

On a ff. fa. ſheriff may not break the outer door of 
the houſe, and enter; but if that be open he 'may enter, 
and then may and ought to break the door of any entry 
or chamber which 'is locked, and treak open any cheſt, 
and take the goods 1n it in execution; and if he does it 
not, an ation on the caſe lies againſt him, Brownl. 50, 
Trin. 44 E'iz. Anim, oy OI | | 

This writ, though mentioned in the ſtatute Y/. 2. 18. 
is a writ of exetution at Common Law, and is called a 
fieri facigs, becauſe the words of the writ direQted to'the 
therift are, Dd fieri facias de bonts & catallis, &c, and 
| trom theſe words the writ takes its denomination. Co. 
£17... 290. be 
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2 Vent. 218. 1 Salk. | 
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The property of goods is veſted' by the' delivery of 'the 

fie far and an extent afterwards!for the King comes t60 


late, and that 6n the ftatute/of ! frauts tind perjuries j (per 


Holt, Cumb. 123, Trin. 1}. & \M. in' B. KR. 'Lechmere 
'v. Thoroughgood. CS WTENL SOWD' BR 2 0cT (T3053 
'The King 'grants an annuity for forty years to B.'to be 
wards. This is a rent-charge; and *may be fold -by the 
ſheriff upon a fi. fa. of the goods of B. It is otherwiſe 
of an annuity for years grafted by 'a common perſon. 
Reſolved in the court of wards by the two Juſtices and 
hoy Baron. Tent. 312. pl. 97. 3 Fac. Mary Yor#'s 
caſe. | 
Debt againft the ſheriff lies for money levied on a ff. 
fa. before the return of the writ, elſe he might take ad- 
vantage of his own wrong. 2 Show. 79. pl.'63. Trin. 
31 Car, 2. B, R. Cockram vi WWelby, | 
| Payment to the ſheriff -owa 'f. fa. is a good plea, but 
not ſo to the gaoler. 2 Lev. 203. Trin. 29 Car. 2. B., K, 
Taylor wv. Bekin. © | L | 
If the ſheriff on a fi. fa. 'do ſell a leaſe or term of a 


[houſe, he cannot arid' muſt 'not put the perfon out of *pol- 


ſeſſion, and the vendee in, but the ventee muſt bring 'his 
ejectment ; per cur, 2 Show. 85. pl. 74. Hill. 31 & 42 


| Car, 2. B. R, The King v. Dean and Bird, & al, \ - 


When the oflicers are once in a houfe 6n-a fr. fa. they 


may break open any chamber-doors or trunks for doing 


their execution. Agreed per cr. 2 Show. 87. Þl. 78. 
Hil'. 31 & 32 Car. 2. B. R. "The King v. Bird, 
Goods of the wife veſted in truſtees on the marriage, 
but the huſband to have the uſe of them for life, were 
ſeized On an execution for the debt'of. the huſband, -and 
the aſſignment adjudged fraudulent as to the creditors at 
law, and no relief to be igiven in equity, 2 Vern, 238. 
pl. 221. Mich. 1691. Underwood v. Mordant. | 
Upon a f.. fa. the ſheriff may take any thing 'but wear- 
10g cloaths ; if the party has two:gowns, the 'may take'one 
of them. Per Holt Ch. J. *Cumb. 356. Hill. 8 I. 3. 
B. R. Hardifly'v. Barny, © As 7p 
Two feri /faciaſes were delivered the ſame day. Holt 


| Ch. 'J. inclined, that the ſheriff had eleQion to prefer 


either, but ordered it to be made a caſe. Sed guere 
how the late ſtatute, Crumb. 428, Trin. 9 WV. 7. B. R. 


but the plaintiff in the firſt may have aCtion againſt the 
ſheriff, unleſs he bid the ſheriff ſtay execution, ' or to that 
purpoſe. 1 Saik, 320. Smalleomb 'v. Buckingham, In 
Salk. is a N. B. that he who brought the firſt writ told 
the ſheriff that he was not in haſte, -and ſo took out no 


warrant, nor Jeſt any fee ; and this inclined the opinion 


.of the couit more ſtrongly againſt him. Carth. 419. 
S$. C. And after ſeveral debates, the Judges were of 
opinion for the plaintiſf who had taken out his execution 
laft, to which they rather inclined, for that it appeared 
1 4 . . 

that the other creditor did not demand an execution of 


his writ. And by Halt Ch. ]. the vendee of the goods 
in fuch caſe has good title to them, which cannot be de- 


feated by a ſubſequent execution of that writ which was 
firſt delivered, 'but the party concerned in 'ſuch writ is 
put to his action againſt the ſheriff; for otherwiſe it 
would be dangerous to make ſuch purchaſes of ſheriffs, 
and that might make writs of execution of 'no'effet. 5g 


party ſaid to the ſheriff, ** You may let it lie, it requires 
[no haſte;” and therefore deſires no warrant, nor leaves 
any fee, and ſo the ſale upon'the ſecond fi. fa.'good, and 
not to be avoided. And though the ſecond ' fr. . fa. bad 
been delivered a fortnight after, 'yet if it be the firſt exe- 
'cuted, it thall be good, and the party's remedy is-only 
againſt the ſheriff. 12 Md. 146. S. C. held 'accord- 
ingly. Lord Raym. Rep. 251. 8. C. reſolved. Compns's 
Re). 35. 8. C. adjudged accordingly. See Executlon, 
| Drive fartas, = | 1-567 "BIQEs 
Fifteenth; Decima quinta, Is a tribute or impoſition 
of money laid upon a city, borough, or other town, 
through the realm ; not by the pole, or upon this or that 
mans 


L 


 Smalcorn v.' Sheriff of London, 'S.'G. © Comb. 452. Butino 
reſolution, 8. P, _ Execution of the laſt firſt, firſt iis' good, 


Mod. 376. S. C. Helt Ch. J. took notice that the. 
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man, but in general upon the whole” city or town, and 
ſo called becauſe it amounted to a fifteenth part of that 
which the city or town hath been valued at of old ; or 
to a fifteenth part of every man's goods and perſonal ef- 


tate, according co a reaſonable valuation. This is now 
impoſed by Patiliament, and every town through the 


realm knoweth what a fifteenth for themſelves doth 


amount to, becauſe it is perpetually the ſame ; whereas 
the ſubſidy, which is raiſed of every particular man's 
lands or goods, muſt needs be uncertain, becauſe the 
eſtate of ſeveral men 1s uncertain, And in that regard, 
a fifteenth ſeems to be a rate anciently laid upon every 
town, according to the Jand or circuit belonging to it : 
whereof Camden, in his Brit, makes frequent mention, 
particularly pag. 108. of Hells, in Somerſetſhire, thus, 
Duo tempore, ut teftatur cenſualis Angliz liber, epiſcopus ip - 
ſum oppidum tenuit, quod pro quinguaginta hidis geldavit. 
And pag. 172. of Bath, Geldabat pro viginti hidis quando 
ſchira geldabat. "Thirdly, pag. 181. Old Sarum, or Saliſ- 
bury, Pro quinquaginta hidis geldabat. And theſe rates 


were taken out of Domeſday book in the Exchequer. So 
- that in old time this ſeemed to be a yearly tribute in cer- 


tainty 3 whereas now, though the rate be certain, yet it 
is not levied but by Parliament. Cowell, edit. 1727. See 
Tar and Qumzine. Fh | 

Fighting and quarreliing, Is prohibited by ſtatute, in 
a church or church-yard, &c. on pain of excommunica- 
tion, and other corporal puniſhment. Stat. 5 & 6 £4.6. 
cap. 4» 

Figs. See Bzocery ware, | 

Figures, In aſſump/it in an inferior court, the time 


' of the promiſe alledged was in figures ; and upon error 


brought, judgment was reverſed for this cauſe, $1d, 40. 
Paſch. 13 Car. B. R. Ducket v. Bland. Keb. 19. 8. C. 
by the name of Bufhel v. Bland. . 3 

It was moved to-quaſh an inditment, becauſe the year 
of our Lord, in the caption, was in figures. But per Hale 
Ch. J. the year of the King is enough. ad. 78. pl. 40. 
Alich. 22 Car. 2. Anon. | 

In debt for rent, the ſum demanded was in figures, 
and not in words ; upon a writ of error brought, the 
court held it was a material cxception, and reverſed thc 


| judgment, unleſs cauſe, &c. Hill. 23 Car. St. 88. 


Hobſon v. Heywood, | CS 

7 pa oats are good in pleading, but otherwiſe of 
2 Lev. 102. Paſch. 26 Car. 2. B., R. 
Hawkins v, Mills, —If an indiQtment ſets forth the ſtyle 
of the day or year, in any figures but Roman, it 1s inſuf- 
ficient. 2 Hawk. P. C. 255. ; 

In indeb. aſſump. pro opere & labore, it was excepted, 
becauſe the ſum was in figures; ſed non allocatur, for they 
were (X1I.) Latin figures, which is well enough ; other- 
wiſe, if they had been (12) Engli/h figures ; and it would 
have been otherwiſe, if they were in- figures in an infe- 
rior court; and therefore it was adjudged for the plaintiff. 
This was in a writ of inquiry. Skin. 409. Hill. 5 I. & 
27. B. R, Heber v. Croſthorp. 

| Stat, 6 Geo. 2, 14. allows the expreſſing numbers by 
figures in all writs, &c. pleadings, rules, orders, and in- 


dictments, &c. in courts of Juſtice, as have been com-. 


mon!y uſed in the ſaid courts, notwithſtanding any thing 
in the ſtat. 4 Geo. 2. 26, See Falſe Latin. 

- Filacer, or Filizer, (F#i/azarius, from the Latin filum, 
a thread), Is an officer in the Common Pleas, ſo called 
becauſe he files thoſe writs whereupon he makes proceſs. 
There are fourteen of them in their ſeveral diviſions and 
counties ; they make out all writs and proceſſes upon 
original writs, as well in real as in perſonal and mixed 
actions ; and in aQtions merely perſonal, where the de- 
fendants are returned or ſummoned, there goeth out the 


diſtreſs infinite, until appearance ; if he be returned 1h1/, 
\ there proceſs of capias infinite, if the plaintiff will ; or, 


after the third capzas, the plaintiff may go to the exrgenter 
of the ſhire, where his original is grounded, and have an 
exigent or proclamation made. Alſo the filacer maketh 
all ſorts of writs in view, in cauſes where the view is 
prayed ; -and upon all replevins or recordares, writs of re- 
turno habendo, ſecond deliverance, and withernam. They 


enter all. appearances and ſpecial bails, upon any procels 


_ Vol. I, Nt 74. 


fel 4« be Ub: filices creſcunt. 


Be 0-5 
made by them. They make the firſt /eire facias ups 
ſpecial bails, writs of habeas corpus, diſtringas nuper vice* 
comitem vel ballivum and daces tecum, and all ſuperſedeas 


| upon ſpecial bail, or otherwiſe; writs of habeas cor pus cum 


cauſa upon the ſheriff's return, that the deferidant is de- 


tained with other aftions ; writs of adjournment of a. 


term, in caſe of peſtilence, war, or public diſturbance, 
and (until an order of that court made 14 Fac, which 
limited the Ffilacers to all matters and proceedings before 
appearance, and the prothonetaries to all after) did enter 
declarations, imparlances, judgments, and pleas, where- 
unto a ſerjeant's hand was not requiſite ; and made out 
writs of execution, and divers other judicial writs after 
appearance. And in the King's Bench, of later times, 
there have been filazers who make proceſs upon original 
writs returnable in that court, upon aCtions contra pacem.: 
The filacers of the Common Pleas have been officers of 


that court before the ſtatute of 10 H. 6: cap. 4. wherein. 


they are mentioned, 


Flilactum, The file or thread upon which writs or 
loole papers are filed up together, to preſerve them:— 
I/tud breve eft in filaciis Mareſchalli Will. Thorn, Hence 
cuſtodes filaciorum, or file-keepers in our courts of judica« 
ture, were called filacers. : 

Fildale, gua/i, Field-ale : A fort of drinking in the field 
by the bailiffs of the hundreds, for which they gathered 
money of the inhabitants of that hundred, It was prohi- 
bited in the days of Bra&on, lib, 3. fol. 117, According 
to Sir Edward Coke's 4 Inſt. fol. 307. and extortion colore 
compotationis. 'The true word is fild-ale, quod compotationem 
in camp1s ſignificat. See Ocotale. 

File, Filacium, Is a thread or wire, whereon writs, 
and other exhibits in courts and offices, are filed for the 
more ſafe keeping of them. File alſo ſignifies attaint z 
from the Sax. fylan, inquinare. 

A cauſe was between father and ſon, and there having 
been great heat, and indecent refleftions on both ſides, in 
bill and anſwer, and the matter being ended this vaca- 
tion by compromiſe ; upon motion this day made in court 


by Mr. Porter, the bill and anſwer were taken off the 
Mich. 1683. Fern. 189. Tremaine ve 


file by conſent. 

Tremaine. 
Information filed, without recognizance entered into 

by the party, is ill, but the court cannot take it off the 


file ; when once a thing is on the file, it cannot be taken 
off without an aCt of Parliament ; no, not by conſent of 


parties; as in the caſe of Dr. J/iddrington, on a manda= 
mus, the college made a very ſcandalous return, and to 
which he and the college agreed ; and then they moved 
to take the return off the file, but the court refuſed it, 
ſaying, it could not be done without an aCt of Parlia- 
ment; only they ordered a vacat to be entered thereupon z 
that in this caſe the method may be, to enter ihe irregu- 
larity on the roll, with a ce/ſet proceſſus ſuperinde, Sed cur*, 


” 


_—_y vult. 12 Mod. 155: Mich. 9 W. 3. The King 


v. Lambert. | 
If a bill againſt an attorney be filed irregularly, it may 
be taken off the file. Per cur. 22 ed. 164. Hill. g 
I. 3. in caſe of Broadwaite v. Blackerby and Perkins. 
Filicetum, and. Filitum, A ferny ground. 1 Infts 


Filiolus, Is properly a little ſony alſo a godſon, and a 


nephew. Cowell, edit. 1727. 
Filkale. See Sothale and Ficale. | 
 Filtcum, Feltrum, A covering for the head made of 
coarſe wool, not wove, but cottened together; a hat, a 
felt» Cowell, edits 1727. | ; 
-Filum aquae, Is the thread or middle of a ftreamy 
where a river ou two lordſhips ;=——£t habebunt iſtas 
buttas uſque ad filum aquz preditie. Ex Reg. Priorat, de 
Wormly, f. 3. a. Vide ctiam Mon. Angl. 1 par. fol. 390. 
a. Et de mahemio fatto in groſſis navibus in medio alti fil 
groſſarum ripariarum, &c, Rot. Par. 4 H. 6. m. 11. 
par. 2, Et totam illam fartem nemoris ſui que eft inter 


filum aquz de Ebroc. & filum aquez de Tame. Reg, de 


Leic. in Bibl. Cit. fos 26 Et, Pla. Core Mich. 18 Ed. Is 
Rat. 56. Haut file du mar ; the high tide of the ſea, 
Ret, Part 11 H. 4. 7. 61: Cowell, edit. 1727. 


L Fimitium, 


= 


Fimitium, (7. e. temprs guo agri fimantur, or dunging 
time.) It is mentioned in the Mona/7icon, 1 tom. pas 250. 


 Percepit prior 4 acras frumenti-& 5 avene in culturis poſt 


fimitium, ex [1beratione ſervientis. | 

Fim32are, (z. e. fimare, to dung.) Terra ſabulonoſa fimo 

uro non fimoretur. Fleta, lib. 2. . 76. par. 3+ 

Finary, See Blomary. 

Finders, Mentioned in ftat. 18 E4. 3. fiat. 1. and 
14 R. 2. cap. 10. ſeem to be all one with thoſe whom 
now we call ſearchers, See 17 R. 2. cap. 5. 1H. 4. 
c. x3. and 31 H. 6. c. 5. They are employed for the 
diſcovery of goods imported or exported, without paying 
cuſtom. | 

Fine, (Fints) Is a formal or ceremonious conveyance 
of lands or tenements ; or (as /// faith, tit. Fines, /ec2. 
25.) of any thing inheritable, being in eſſe tempore fins, 
to the end to cut off all controverſies. 'The fame /7e/7, 
in his 2 Par. Symbol. ſef. 1. thus defines it, to be a co- 
yenant made before Juſtices, and entered of record. But 
Glanvill more properly thus, /b. 8. cap. 1. Finis eff ami- 
cabilis compoſitio & finalis concordia tx conſenſu & licentia 
Demini Regis vel Fuſliciariorum. And ib. 9, © 3. Tali 
concordia finalis dicitur, eo quod finem imponit negetio, adeo 
ut neutra pars litigantium ab ec We cetero poterit Tcedere. 
And Bracdon, lib. 5. cap. 28. num. 7. thus, Finis dev 
dicitur finalis concordia, quia impinit finem litibus & of! 
exceptio peremptoria. The author of the New Terms of the 
Law detineth it to be a final agreement had between per- 
ſons concerning any lands or rent, or other things whereof 
any ſuit or writ is between them hanging in any court. 
See the New Book of Entries, werbo Fines, and the 27 
Ed. 1.-/?. 1. cap. 1. This fine is of ſo high a nature, 
that Bradton, lib. 5. cap. 7. num. 3. faith of it thus, {tem 
immediate pertinet ad Regem gquerela hnis fat in curia Do- 
mini Regis & non obſervati, & eft ratia quia nemo poteſt 
finem interpretare, ni/i ipſe Rex, in cujus curia fines fiunt, 
The cvilians would call this ſolemn contract, 7 ran/ſ- 
aftionem judictalem de re immobili, becauſe it hath all the 
properties of a tranſaCtion, 1t it be conlidered in the ori- 
ginal uſe. I/eſemb. Parat. itt. de Tranſat, For it ap=- 
peareth, by the writers of the Common Law before re- 
cited, that it is nothing but a compoſition or concord 
acknowleged, and recorded before a competent Tudge, 
touching ſome hereditament, or thing immoveable, that 
before was in controverſy between the parties to the ſame 


concord : and that for the better credit of the tranſaction, 


being ſuppoſed to be made in the preſence of' the King, 
becauſe it is levied in his court; and therefore doth it bind 
women covert, being parties, and others, whom ordina- 
rily the law diſables to tranſact, only for this reaſon, that 
all preſumption of deceit or evil meaning is excluded, 
where the King and his court of juſtice are ſuppoſed to 
be privy to the act. Originally the uſe of this fnal con- 
cord was inſtituted and allowed, in regard that by the 
Jaw, and ancient proceedings, no plaintiff (giving real 
ſecurity de clamore ſuo projequende) could agree without 
licence of the court : ſo that fires have been anciently le- 
vied in perſonal aQtions, and for no greater a fum of mo- 
ney than 11/. But ſubtilty of wit and reaſon hath in 
time wrought other uſes of this concord, which in the 
beginning was but one, v7z. to ſecure the title that any 
man hath in his poſſeſſion againit all men ; to cut off jn- 
tails, and with more certainty. to paſs the intereſt or title of 
any land or tenement, though not controverted, to whom 
we think good, either. for years or in fee: inſomuch, that 


the paſſing of a fine, in ſome caſes, now is but mera fits 


Juris, alluding to the uſe for which it was invented, and 
ſuppoſing a doubt or controverſy, where-in truth none 
38; and ſo not only to work a preſent preſcription againſt 
the parties to the concord or tine, and their heirs, but 
within five years again{t all others, not exprelly excepted 
(if it be levied upon good conlideration, and without 
covin), as women covert, perſons under one and twenty 
years of age, priſoners, or ſuch as be out of the realm at 
the time when it was acknowledged, This fine hath in it 
five eflential parts. 1. 'The original writ taken out 


againſt the conuſor. 2, 'The King's licence, giving the |. 


parties liberty to accord, tor which he hath a fine called 
the King's ſilver, being accounted a part of the revenue of | 


F211 
the crown. _ 3. The concord itſelf, which thus beginneth, 
And the agreement 1s ſuch, &c. 4. | he note of the fine, 
which is an abſtract of the original concord, and bepin- 
neth in this manner : Between R. complainant, and 5. and 
E, his wife, deforciants, &c. 5. The foot of the fire, 
which beginneth thus : This is the final agreement, made 
in the court of the Lord the King at Weſtminſter, from the 
day of Eaſter in fifteen days, in the, &c. fo that the foot of 
the fine includeth all, containing the day, year, and place, 
and before what Juſtice the concord was made. C's. vel. 
6. fol. 38, 39. Taye's caſe. 'Vhis fine 1s either ſingle or 
diuhble. A firgle fine is that by which nothing 15 granted 
or rendered back again by the conuſees to the conufors, 
or any of them. A dude fine containeth a grant or ren- 
der back again, either of {ume rent, common, or other 
thing out of the land, or of the land 1telt to all, or ſome 
of the conuſors, for ſome eſtate, limiting thereby many 
times remainders to-ftrangers, who are not named in the 
writ of covenint.. 17/1, ubi ſup. jet. 21. Again; a 
fine is from the cffect divided into a fine executed, and a 
fine exccutary, A fine executed, 1: fuch a fre, as of its own 
force giveth a pretent poſleiſion (at-the leaſt in law) unto 
the conuſee, fo that he needeth no writ of habere faias 
ſeifinam for 'the execution of the ſame, but may enter; 
of which fort is a ſite /ur cognizance de droit come ceo qui 
il ad de ſon done, that 13, upon acknowledgment that the 
thing mentioned in the concord be jus 1þ/ius cognizati ut 
la gue idem babet de dino cognitorts, Weſt. feft. 51. 
And the reaion of this ſeemeth to be, becauſe this fine 
 paſleth by way of releaſe of that thing, which the conuſee 
hath already (at leaſt by ſuppoſition) by virtue of a former 
giſt of the conuſor. Co. Rep. [ih. 3. fol. 89. Caſe of 
fines, which is in very deed the fureit fre of all. Fines 
executiry are ſuch as of their own force do not execute the 
poſſcſon in the conuſees, as tines ſur conuſance de droit 
tantum, fines ſur dones, grant, releaſe, confirmation, or 
render ; for if ſuch fines be not levied, or ſuch render 
made unto them who are in poſſeſhon at the time of the 
fines levied, the conuſees mult needs ſue writs of habere 
facias ſeiſinam, according to their ſeveral cafes, for the 
obtaining of their poiſeihons, except at the levying ſuch - 
EXtLutory ferees, the partic unto whom the eltate 15 by them 
limited be in poſſethon of the lands paſſed thereby : for in 
this caſe ſuch fines do enure by way of extinguiſhmeat of 
right, not altering the eſtate of pofſeſhon ot the conuſee, 
but perhaps bettering it. Yet, ubi ſupra, ſet. 20. 
Touching the form of theſe fines, we conſider upon what 
writ or aCtion the concord is to be made, and that is moſt 
commonly upon a writ of covenant ; and then firſt there 
muſt paſs a pair of indentures between the conuſor and 
conuſee, whereby the conuſor covenanteth with the co- | 
| nuſee, to paſs a_ fine unto him of ſuch or ſuch things, by 
a day ſet down : and theſe indentures, as they are firft in. 
this procceding, ſo they are ſaid to-lead the fine ; upon 
this covenant, the writ of covenant is brought by the co- 
nuſce againſt the conufor, who herevpon yieldeth to 
paſs the fine belore a Judge ; and fo the acknowledgment 
being recorded, the conuſor and his heirs are pretently 
conciuded, and all, ftrangers not excepted, after five 
4 years once palled, If the writ whereupon. the fine is 

grounded be not a writ of covenant, but a warrantia 
charte, or a writ of right, or a writ of meſne, or a writ of 
cuſtoms and ſervices; for all theſe fines may allo be 
tound (/7 «7, ub; ſupra, je. 23.) then this fo:m is ob- 
ſerved, the writ is ferved upon the party that is to ac- 
knowledge the fie, and then he appearing, doth accord- 
ingly. See Dyer, fol. 179. num, 46. Pines are now 
levied in the courts of Common Pleas at J/e/tmin/ter, in 
regard of the folemnity thereof, ordained by the ſtatute 
of 18 £4. 1. before which time they were ſometimes le- 
vied in the county-courts, courts-baron, and in the þ x- 
chequer, as may be ſeen in Origines Fudiciales & abi, 
Phwaen ſays there were fines levied before the Conquelt. 
Fulbec fays he has ſeen the exempliſication of one of 
Aenry the Firlt's time; Dugdale, none till Henry the 
Second. Cowell, edit. 127. RGB. 

A line 1s an agreement of the 'parties on record, hy 
which lands are translerred from conutor to conu'e-. with 
or without a render ; and this is eltcemed a conveyance 


of 


% 


_ 


 azice which we find them to be at this day, as they ſtand 


' the manner of reverſing them. | 
| | when Here You became the common and. beſt way of 


render by the conuſee, which muſt be made upon a fine. 
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of greater ſecurity than a feoffment, or the inveſtiture by 
livery, bring not only equivalent to the' Poor of 1i- 
very, but having the conftant and undoubted credit of a 
court of record to protect and ſupport itz andf this far- 
ther convenience and ſecurity, that it does not only 
tran«ſer the right of the vendor, and all claiming under 
him, but likewiſe extinguiſhes the right of others who 
omit to maxe their C'aim in due time. 2 Bac. Abr, 
520. | | 

Fines ſeem originally to have been invented and allowed 
of for different ends and purpofes than they are now 
applied to; for they were at firſt no more than a friendly | 
compoſition and determination of the matters in debate 
between the demandant and tenant in the lord's court ; 
and this way of compoſing differences was eaſily admitted 
in thoſe days, becauſe the ſuitors of the court, who were 
judges of all ſuitz, were by theſe amicable compoſitions 
the fooner diſmifſed from their attendance at the court ; | 
nor did the lord of the manor ſutfer by them, becauſe on 
theſe agreements, the parties litigating paid him a fine for 
his conge de accorder, as they do to the King at this day, 
which was equivalent to amercements, which were paid 
him in adverlary ſuits. 2 Bac. Abr. 520, 521. | 

From an obſervation of the peculiar benefit and fe- 
curity from fines, and from the countenance and encou- 
ragement they received trom the courts of Juſtice, men 
began to engage themſelves, and oblige each other by 
covenants to compoſe their differences ; and they were the 
ealicr drawn into this amicable way, becaule it was not 
attended with the uſual expences of adverſary ſuits, which 
being genera'ly proſecuted with warmth. and animoſity, 


4 


by the parties li-igating, mult neceſſarily involve one or | 


both parties into difficulties, which ſuch friendly compo- 
fitions are free from; and the Judges, conſidering theſe 
agreements as the public aCts of the court, allowed them 
ſome ſanQion with their own judgments; and hence they 
came to be improved into that uſeful] and common affur- 


upon the ſtatutes of 4 H. 7. cop. 24. and the 32 A. 8. 
2 Bac. Apr, $21. Eng 7 Fs: 


| 1. The ſeveral. forts of fines ; and of the ſeveral parts 
of a fine, and when they begin to operate, Bone LS 
. 2. Of what things a fine may be levied, and by what 


7NAMCs 


2. Who may levy fines ; and of taking conuſance by de- 
4. Statuter, with notes and adjudications upon them, con- 
cerning the manner of levying fines ; exceptions to fines ; non- 


claim of fines ; who ſhall be bound by fines levied, and. their | 


operation in barring the iſſue in tail. | 

5. Of the operation of a fine in barring flrangers, or thoſe 
who have but an uncertain intereſt, as a term far years, or 
barely an equitable intereſt, | | | 


6 The remedies given to flrangers by claim and entry for 
the preſervation of their rights; and of erronequs fines, and 


1. The ſeveral kinds of fines . and of the ſeveral parts of 
a fine, and when they begin to operate. | 


There are two ſorts of fines, viz, one executed, and 
the other executory, Executed ; that is, where the pre- 
ſent” eſtate paſſeth into, or is ſuppoſed in. the conulee ; 
for ſuch a ſine is a feoffment of record, as this fine come 
ceo, or ſur releaſe, or confirmation, or ſur ſurrender ;, exe- 
cutory, as when no eſtate is veſted in the conuſee, until 
it be executed by entry or aCtion.; as fines ſur grant &. 


come ceo, or ſur releaſe, &c. or other fine which: is .exe- 
cuted z, or otherwiſe the conuſee could not make any. 
grant and render of that land, &c. which he had nor. 
2 Inſt. 513. 1t is not called executed, becauſe the conuſee 
1s in poſſeſhon ; but becauſe the fine is executed between 
the parties; ſo that the cEnuſee cannot. ſue execution, 
becauſe the fine, itſelf is ſuppoſed to be executed, A fine 
is not called executory, becauſe the fine docs not ſuppoſe: 


de droit tantum, and ſur grant & render. 


E.':T.N 

any eNFEMION, but the conuſee may execute it, either| by 
entry or by ſcire factas. Co. R. on Fines 4. FE: 

Of fines there are four kinds : Firſt, a fine fur cegnia 
Zance de droit come ceo que il ad de fon done, 1. e. upon art 
acknowledgment of the right of the cogniſee; as that 
which he had of the gift of the cogniſor. It is a ſingle 
ine, and admits the poſſeſſion (at leaſt in law) of the 
ands, by virtue of a feoffment or former gift of the cog- 
nifor, and works by way of. reteaſe; a fee-ſimple' paſſing 
when the word heirs, and nothing being rendered hack 
to the cognifor. This is the principal and ſureſft fine, 
ind Is a fine executed, ſo that the cogniſee may preſently 
enter I/ood's Inft. 240. | 

Secondly, a fine ſur done, grant & render ; which is a 
double fine, (being in a manner two fin-s, viz. a fine ſur 
cognizance come ceo, Wc and a fine ſur conceſſit, Ec.) and 
where the cogniſee, after a releaſe and warranty made to 
him by the co-niſor, doth grant and render back to'the 
cognifor, the lands, &c. limiting oftentimes thereby re- 
mainders to ſtrangers not named in the writ, if the part 
is in poſſeſſion ; this fine is executed, otherwiſe he mu 
enter, or have the writ of habere facas ſeiſinam, &c. 


Wood's Inſt. 240. 


"Thirdly, a fine ſur cognizance de droit tantum ; which'is 


commonly uſed to paſs a reverſion. It may be exprefled 


in ſuch fines that the particular eſtate is in another, whom 
the cogniſor is willing ſhould have the reverſion. Some- 
times it is uſed by tenant for life, to- make a grant and 
releaſe to him in reverſion. In a fine jur copnizance de 
droit tantum, the cogniſee hath a frechold+ in law in him. 
before he enters. I/29d's Inft. 240 | 4 
Fourthly, a fine ſur conceſſit is, where the cogniſor is 
ſeized of the lands contained in the fine, and the cogniſee 
hath no frechold therein, but it paſſeth by the*fine. It 
is commonly uſed to grant away eſtates for life or years, 
And it the cogniſees are not in poſſeſſion, they muſt 
enter, or have a writ of 9abere facias ſeiſinam, &c. Wood's 
inlt. 240, REN Tp 
There are five ſorts of fines, of whieh three are exe- 
cuted, viz. ſur conuſunce de droit come ceo, &c. ſur releaſe, 
and ſur ſurrender ; and two executory, viz, {* conuſance 
; ines upon 

ſurrender are either expreſly ſo, or amounting to a ſur- 
render. A fine upon expreſs ſurrender, is when the leſſee 
for life, or for another's lite, or tenant in tail after poſſi= 
bility, tenant in dower, or by the curteſy, by fine ſur- 
render their eſtates to him in reverſion; and the form of 
the fine is ſuch in effect, as the fine fur conuſance de droit ; 


», 


faving that theſe words, /urſum reddidit are in” the fine. 
upon ſurrender, and the clauſe of the warranty omitted. 
Co. Read. on Fines, 4, 5. | Rd OR MTS 7 
All fines are either executed, as ſines ſur conuſance de 
drait come c#9, & :, fines ſur releaſe, and fines ſur ſurrender 
or executory, as fines ſur conuſance de droit tantum, and' 


fur grant & render ; the fine ſur conuſance de droit tantum 


ſeems to be the molt ancient; for the conſuance being. in. 
the place of the judgment, which was always executory 
in adverſary ſuits, the demandant was obliged to follow 
the rules of the law, and. ſue out execution ; but in'time, 


purchaſing, the purchaſer to prevent the trouble of ſuing 
out, execution, had ſeifin given, him by livery' in the 
country,: and for his farther aſſurance 6bliged the vendor,, 
by covenant, to levy a fine; and thus the fine, ſur cont= 
fſance de drait come ceo, &c, came in uſe, which ſuppoſes 
a precedent giſt, by which the conuſee was: put, into poſ- 
ſeſhon, and conſequently there needed no execution of 
what he had already, Co. Reading 4. es TT 
; This fine come c0, &c. is mait commonly uſed,, being” 
the ſureſt for-the purchaſer ;-in which it is to be obſerved, 
that this fine and that de droit tantum convey a fee ſimple 
to the conuſee, without words of inheritance.; for when 
the conuſor acknowledges the land to. be the right-of the 
conuſee, it is repugnant and contradiftory to.his own ac- 
knowledgment, , to, claim any right or. intereſt to the 
land in reverſion. or. remainder ; beſides, in every, judg- 
ment a. fee ſimple was. recovered, and_ the conuſance 
coming in lieu of the. judgment mult neceſſarily Import 

| as 
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as much, unleſs the expreſs acknowledment of the partie> 
qualify it. Co. Litt. 9. b. Co, Reading 4, 7+ 
Upon a fine for conuſance de droit come ceo, &c. the co 
nuſor cannot reſerve a rent, becauſe the conuſance ſup- 
poſing a precedent gift, he cannot charge the inheritance 
which he has given entirely away ; and fo the reddendum 
comes too late when the fine has mentioned before an 
abſolute precedent gift, without any ſuch clauſe of re- 
verſion. Bro. tit. Fin. 20. 2 Roll, Abr. 18. 
A fine ſur conuſance de droit come ceo, &c. cannot be Je- 
vied to two and their heirs; for the end of fines being 
not only to ſettle the poſſeſſion for the preſent, but for 
ever, the admittance of ſuch a fine would not anſwer the 
end; beſides the? uncertainty which of the conuſees 
ſhould ſurvive and enjoy the land, the fine itſelf cannot 
operate according to the limitation ; for the ſurvivor, by 
the privilege of jointenancy, ſhall enjoy the whole, and 
for ever exclude the heirs of the other conuſee ; beſides, 
the fine being equivalent to a judgment, ought to decide 
and ſettle the right of the fee. 1 Rell, Abr. 19. Co. 
Reading 5. 9. | | 
For the former reaſon the Judges will not, or at leaſt 
ought not, to admit of a fine upon condition, becauſe 
ſuch a fine does not poſitively determine and ſettle the 
right of the fee, it being uncertain whether the conuſee 
will enjoy the land according to the . fine, fince that de- 
| pends upon the performance or non-performance of the 
condition ; but my Lord Czke tells us, that if ſuch fines 
be admitted by the Judges, they are valid and ſhall ſtand ; 
the rule, quod fieri non debet ſed faflum walet, obtaining 
in this caſe; becauſe fines being the private agreement 
and concord, it were to trifle with the authority of the 
| King's courts which ever ought to be preſerved ſacred, 
to ſuffer either party to recede from their contract, after 
their ſolemn compoſition acknowledged on record, and 
received in the moſt ſolemn manner by the judgment and 
_ deciſion of a court of juſtice. 5 Co. 38. b. 2 Roll. Abr. 
18. Bro. tit. Fines, 5. C9, Reading 5. . 
A. makes a leaſe for life, and afterwards grants the 
reverſion by fine to B. for life, the remainder in tail 3 in 
a quid juris clamat againſt the leſſee, he would have ſur- 
_ rendered to the connlſee, reſerving a rent during his life, 
but the court refuſed it ; for had this ſurrender, with 
the reſervation of the rent, been admitted, it might 
| have happened that the rent would not continue accord- 
ing to the limitation of the fine ; for if the grantee of 
the reverſion died before the tenant for life, the re- 
mainder-man in tail ſhould hold the land diſcharged, and 
the tenant for life could not enjoy the rent as long as the 
fine gave it; but if in this caſe the leſſee had ſurrendered 
to the grantee for his own life, with a reſervation of a 
rent, this might have been admitted, for this 1s no abſo-' 
| Jute ſurrender ; and each party may enjoy what the fine 
gave bim, according to the ſeveral limitations thereof. Co. 
eading 5. | | 
If there be leſſee for life, the remainder for life, and the ' 
| leſſee levies a fine ſur conuſance de droit to him in remain- 
der, this enures by way of ſurrender ; becauſe by this 
fine he only acknowledges all the right he has in the land 
to belong to him in remainder ; but if the leſſee had le- 
vied a fine, &c. to him in remainder, it had been a for-, 
feiture of both their eſtates, and he in reverſion might 
enter immediately ; and the reaſon of the difference 1s 
_ this, the fine for conuſance de droit come ceo, &c. always 
graſps a fee ſimple, which paſſes by the precedent gift, 
as the fine ſuppoſes; but the fine ſur conuſance de droit 
tantum only conveys all his right, which is intended all 
no ao lawfully paſs away. Cy. Reading 5. 5 Co. 9. 
IOO., | | 
If A. ſeized in fee, as heir of the part of the mother, 
and he and his wife levy a fine to A. and B. with war- 
ranty, and A. and B. by the ſame fine grant and render 
to the huſband and wife in tail,: remainder to the 
heirs of the huſband ; though it was urged, that the ſeiſin 
of the conuſee was fiCtitious, and that nothing was al- 
lowed by the fine, yet reſolved, that the conuſee was 
more than a bare inſtrument, and that the eſtate was 
once in him; and that the fine and render-is a convey- 


ance at Common Law, and the render makes the conuſor | 
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4 new purchaſer, as much as a feoffment and re-infcot- 
ment at Common Law. 1 Salk. 33-. | HY 
The firſt part of a fine is the original writ, and with- 
out this the fine is erroneous, and may, be reverſed for 
error in B. R. this being abſolutely neceſſary to bring 
the parties within the juriſdicticy of the court 3 anc 
though at this day the original is generally a writ of co- 
venant, yet fines are taken on all writs in which lands 
are demanded, or are to. be charged, or which any way 
relate to them ; for the law having prioviced difterent re- 
medies for the ſeveral grievances of the ſubject, it was 


| but reaſonable in the Judges to allow of theſe compoſi- 


tions, whatever method the injured perſon took to recover 
his right. Co. Reading 3, 10. Pl. 394. 2 Rol. Abr. 
14. 2 Infl, 510. $5 Co, 38. 

The practice now is for the conuſor to make the Co- 


nuſance, and acknowledge the fine, before any original 
ſued out ; and this has ſo far obtained, that the Judges have 


reſolved ſuch fines ſhould ſtand, though the conuſor died 
before the writ of covenant was taken out; but in theſe 
caſes the originals were ſued out, and made returnable, 
as of a term precedent to the conuſance, for they are iti}Þ 


neceſlary to make the fine a perfect and complete con- 


veyance, though for the greater expedition they have al- 
lowed of this variation from the ancient courſe, 1 2, 7. 
g. Heb. 330. Fent. 47. | 

If in a warrantia charte againſt B. to warrant one acre, 
if he levies a fine of that acre and another, the fine operates 
to convey only all his right in that acre he 1s called to 
defend, for the other was not mentioned in the original, 
Co. Reading 10. 2 Rol. Abr. 16, , 

Hence it is, that if the conuſance be of the manor of 
Dale, the conuſee cannot make a render of the manor of 
Ja'e; or if the conufance be of the third pait, the ren- 
der cannot be of the whole ; becauſe the court can deter= 
mine the right only of that about which the parties con= 
tended, and the conuſee demandcd in his original ; but 


if the conuſor acknowledges all his right, &c. to the. 


demandant, for which conuſance he grants and renders 


the land to the conuſfor for life ; or if he grants a com- 


mon in the land, or ſo many loads of wood off it, this 
is a good fine; becauſe the determination is wholly of 
the thing in diſpute, one party taking the property, and 
the other a profit ariſing from it, and comprehended in 
the original, for which the thing in diſpute was brought. 
2 Rol. Abr. 15, 16. | By 
Therefore if the grant and render had been of a rent 
de novo, that had been good ; becauſe the rent iſſuing out 
of the land muſt be implied in a demand of the land ; 
and conſequently the concord and agreement of the 
parties is received and allowed for that only which they 
litigated. 2 Rol., Abr. 15. Co. Reading 11. 1 Infl. 514. 
As nothing can paſs by the fine but what is expreſſed 
or implied in the covenant, fo no one can take an imme- 


| diate eſtate by it who is not mentioned in the writ of 


covenant, becauſe none can have any benefit from the 
judgment of the court that is not judicially before it, and 
ſues for it, yet a grant and render may be made to a 
{ſtranger in remainder ; but the reaſon is, becauſe the 


| render being only a conſideration for the conuſance, a 


remainder limited to a firanger may be as much a conſi- 
deration to the conuſor, as if the whole eſtate had been 
given to himſelf ; but there muſt be an immediate eſtate 
given back to the conufar, becauſe the render ex vi ter- 
mint implies that it muſt return to him. Co. Reading 8. 
2 Inſt. 514. Bra. tit, Fines 111. | FED 

When the parties are judicially before the court by 
original, the counſel for the conuſee appears with the 


precipe and concord, which is in nature of a declaration, 


ſetting forth the conuſance which ought to be made by the 
tenant in the writ, after his appearance is recorded, then 
follows his conuſance, which is no more than an acknow- 
ledgment, that the manor, or other lands, &c. contained 
in the writ, belong of right to the demandant, as land 
which he hath of the gift of the tenant, with a general 
releaſe and warranty to the conuſee and his heirs. When 
this conuſance was taken they went originally to the trea- 
ſury, but now by the 5 #7. 4. they ſtop with the cu/tos 
brevium, who records it ; that ſtatute providing, that " 

FE the 


OT Os om—__ 
7 


boos aaa 32 1.0 
ns Re 
EE EO gt 0 Wb 


AIS25; 
4 oof X 
& wh 5 F A PF ©:,.£5 Ns be gs ER tn; ne. s "I F 
Ws. F< SS Cy PO EEO nt OS . om Ve SO TOE TIE x 4 
p Rn EA el FE EW? << Je9 $5 - Br bs 3 Fa” 0 5 447 2s T.. = 2 Ws - 
BITS he CL de CLINE RNS Ea oo, Bo A SS 
EW Io nt SE ah rota ne RE a So oe et es YT 3 PORE) 4.45 RE 
F; EL RITES DE Lo EN Yugo Ft TW > wn > 1. LS ee CREE EO, x. Met "25 28 


4 


£4 


Ma 4i 
ST 


w_ 

Ay. 

< 5 
Tas 


ys we. 
_ youe 


CEN O20 
A oor. a * > 


K) 
Wo 
X 
%, 
5; ta 
"0 
FE: 
{7h 0g 
* "5 
TE 8 
(a, ol 
”s I 
BR.” 
A 
7 
FH 
TY 
hee 
BREs 
+: 
Bin 
S.. he? 
j 3 
Big 
Pd 
x2 
Ly . 
T's 
V> - 
3; 
: 
8. 
3s n 
oe 
1 
* 


> 4 _—_— Cn ood xe OF 
. - N / MoD E- 


4 PR 


is 
[ 
yy 
$. 
= 
J 
IE 
w 
MM 
Be 
** 
Ve 
24 
bo 
£ 
* 
1 
S. 
m 
4 
Fo, 
Jes 
5g 


Fa 
t 
Ne 
& 
"$5 
(+ 
*% 
—_ 
F 
Ty 
<0 
&F 
» 
>. 
Rte 
oy 
ho 
4S, 
3D 
& 
I 
6. 
Ss, 
Fees 
4 
£2 
mo 
NY 
7 
3.01 
4.3» 4 
Db” ng 
an 
By 
AR: 
IK 
3 
SOS 
Se 
>. 
bt 
= 
- 
4% 
[| 
Rf -/ 
"S. 
K Gb 
"3-90 
6 OT 
LO 
WT 
[ * 
Mw 
EN 
"C 
& 
Fat + 
bz 
3 
Fr % 
CN 
's 
+ < 
FS 
$208. 
Ys 
of 
A 21 
F320 
EP 
-- 
&4 
$$ 
4 
C'S 
L230 
i s 
= 
#: 
$5. 
3 
EDS, 
3 
i of 
08 
Ws 
xt 
ua 
4%» 
oF; 
Ew 
£545 
+ 
x 
» 
Wo 
[5 
a= 
72 
' og 
2% 
4d: 
I 
"> 
(0 
et 
i 7 
Y 
F 
T7: 
PB 
: 
6m 
by 
i 
4 
i 
oy 
'Y 
Ss 
Og. 
*- 7 
RS 
as 
DS, 
{iy 
LY 
wy 
. --81 
7 
” 
E. 
py 
#7 
S149 


PWC TOES IRIS ey” 
WF; F046 Pra: 1 


DT ERDBATIOT TY KS, > 


ky J 
| 
'Y 
2 
[4 
z 
; 


wet ay 1. Yo PISC ” Ss * < D S. 
SEAT oo 0 ot ITS; "Y Fe ot Ro I... « 
ASS 3 ENS hs - trad ns; oct os i 2-8 a] = 
P24 272-22] es ao i Pele Oe WS WIE 8 
Not FM. 


EE EOLIDN 
ph COLE I PAL an 
REG or 


FE ---y:.N 

the parts of the fine ſhall remain in the ſafe cuſtcdy of 
the chief =_y of the C. B. before the chirographer has 
- them out of court ; the deſign of the aCt being thereby to 
prevent the inconvenience which frequently happened by 
the embezzclment of fines, when they lay only in the 
hands of the treaſurer and chirographer, either by their 
connivance or negligence. $5 H. 4: c.14. 5 Co. 39. b 
2 $14 55. 

| The next and moſt material thing conſiderable in a fine 
is the King's ſilver; this is entered on the writ of cove- 
nant, and gives it the force and effeQt of a fine, and is 
granted to the King pro licentia concordandt, or conge de ac- 
corder, in compenſation of the amercements, and other 
fines, which became due on judgments and nonſuits; im 
adverſary ſuits, this is always paid by him who takes the 
ſee ſimple by the fine, and on the entry of it on the cove- 
nant, the ſum given is expreſſed, together with the plea, 
and between whom, with mention of the land for which 
it is given, 2 ſnl. 511. 5 Co. 39. 

It is likewiſe called the poſt-fine, in reſpeCt of the pre- 
mier fine in the Hanaper, which is due to the King on 
the original, and is greater or leſs in proportion to that ; 
for it is as much as the premier fine, and half as much 
more; as if the premier fine be 6s. 84. this is 10s, 2 
Infl. 511. | NOD 

From the entry of this the fine is obligatory, and be- 
gins to operate ; and from thenceforth the fine ſhall ſtand, 
though either party dic before the other parts are recorded. 
2 Injl 511. 5 Co. 39. Dyer 220. 3 Med. 140. 

But if the conuſor dies before the King's (ilver be en- 
. tered, the fine is voidable, and may be reverſed by a writ 
of error, hecauſe this being given pro licentia concordandt, 
the agreement of the parties is not to be admitted as the 
judgment of the court till it be paid and entered, and con- 
ſequently if the conuſor dies before that be done. the fine 
is erroneous, as a judgment given in an adverſary ſuit 
after the death df one ef the litigating parties z but this 
is to be underſtood with this diſtinction, that where it 
appears by the record itſelf, that the King's filver was 
paid after the death of the conuſor, there the fine is er- 
roneous ; but where after the conuſance made the conu. 
ſor dies before the King's ſilver is paid, and after his death 
the ſilver was paid and entered on a writ of covenant re- 
turnable the term preceding his death ; as if baron and 
feme' make conuſance before commiſſioners the 26th of 
March, the feme dies the day following, and upon a writ 
of covenant made returnable the Hilary term preceding, 
the King's filver was entered as of that term, and the 
fine was adjudged to ſ{tznd ; for where there does not ap- 
pear an error on the face of the record, the Judges in fa- 
vour to fines, which ſo much ſtrengthen men's titles, and 
quiet their poſſeſhons, have always ſupported them, and 
would not (uffer the entering the King's filver, after the 
parties death, to be examined, when it appeared by the 
record itſelf, that the fine was completed, as a fine of 
the term preceding the death of the conuſor. 2 /n/. 511. 
2 Fent. 47. Flb. 330. | IG 

The other parts of the fine are the foot and note of 
it ; the foot of the fine runs thus, Hec eff finalis concor- 
dia fatta apud Weitm, in curia domini Regis, &c, and men- 
tions the day, year, and place, and before what Juſtices 
the conuſance was taken. $5 Co. 39. Cv. Reading 3. 

_ 'The note of the fine is no more than a docket taken 
by the chirographer, from which he tranſcribes the in- 
denturee, which are delivered to the party to whom the 


- conuſance was made; and when this 1s done the fine is 


faid to be ingrofſed. 5 Co. 39. 2 [n/t. 468. F.N.B. 147. 

A fine was thus, Hae et finalis concordia fafta in curia 
Regis apud Weſtm. a die San#: Michaelis in tres ſeptiman' 
anno decima Willielmi Terti: coram Thom. 'Trevor, &c. & 
peſtea in crafl. Sanfte T rinitat. 1 Anne conceſf. & recordat” 
coram 1iſdem juſlictar' ;, ſo that the concord of the fine was 
of one term, and the recordat. of another term follow- 
ing, and the queſtion was, of which term this ſhould be 
ſaid to be a complete fine ; and it was held to be a fine 
of the term in which the concord was made, and that 
the concerdia fatta in curia is the complete fine. ; 
Salk, 341. | 

Vor, Il. N* 74, 


pt. 96. | 


18 Ed. 4. 
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2. Of what things a fine may be levied, and by what 


name. 


Regularly a fine may be levied of any thing, wheteof a 
precipe quod reddat or faciat lies, as the writ of cuſtoms 


and ſervices; or whereof a precipe gued permittut, as to 


have common, a way, &c. or to be ſhort, where precpe 
quod teneat doth lie, as the writ of covenant to levy a 
fine, and the like: 2 [nft. 513. | 

But in ancient times fines were levied of other things, 
than will be at this day allowed; and yet thoſe fines ſhall 
be holden now as available, as they were taken to bez 
when they were levied. 2 Inft. 513. | | 

Tenant in tail of a rent or common levies a fine with 
proclamations ; it is very clear that the iſſues ſhall be 
barred thereby 3 per IValmfly J. 2 Le. 158. 21 
Eliz. C. B. in the cafe of Segar v. Bainton. Fenk. 275: - 


Of a leaſe for years the fine is void as to any ſtrangers; 
for a frechold muſt be in the cognizor, or cognizee; 
however it may be good betwixt the parties by way. of 
eſtopple, ſo as to conclude them. oed's Inft. 242. 

A fine cannot be levied of money- agceed to be laid 
out in purchaſe of lands to be ſettled in tail. But a 
decree can bind ſuch money, equally as a fine alone covld 
bind the land in this caſe, if bought and ſettled. Per 
cur. Hms's Rep. 130. Mich. 1710. Benſon v. Benſon. 

Of an annuity to a man and his heirs, no fine cat 
be levied. Parliament Caſes. 1. Arg.—Becauſe it is a 
thing perſonal. Arg. 3. in the caſe of the King v. Lord 
Purbeck, | 

A fine may be, and uſually is, levied of ſhares in the 
New River Water, 2 Wrmns's Rep. 128.. Paſch. 1723- 
Drybutter v. Bartholomew. Da 

Fines may be levied of all things in being which are 
inheritable, whether eccleſiaſtical, and made temporal, 


'or temporal ; as of an advowſon, reQory, portion of 


tithes, &c of an honour, manor, barony, leet, meſ- 
ſuage, dove-houſe, garden, orchard, land, meadow, 
paſture, wood, underwood, office, fiſhing, warren, fair, 
toll, waifs, ſtrays, &c. rent, common, a hundred, &c. 
And as fines may be levied of things in poſſeſſion, ſo may 
they be levied of a remainder or reverſion, or of a right 
in future or of a poſſibilty. I/ood's Injt. 242. py 

90 of a way. Denſh. R. of fines 15. So of a free 
chapel. J7bid, Not of a court baron or picpowders. 
Ibid, They are leviable of all things whereof a precipe 
guod reddat lies. WeſPs Symbel. ſ. 25, Co. R. on Fings. 
S. P. And of ſome things whereof no pracipe lies, as 
of paſture for two oxen. Co, R. on Fines 11. cites | 4 
Ed. 4. 2. 27 H. 8. 12. So of an office. Ubid, cites 
ig Af. 12. So of common of paſture. bid. So, of a 
way in a quod permittat. bid. cites 2 Ed. 4. 13, So of 
rent newly created. [bid. cites 22 Ed. 4. So of eſto- 
vers, houſebote, baybote, p!owbote, and firebote. Der/h. 
R. of Fines 14, So of an office in of Denſh. 15. So. 
of a bailiwick, or wardſhip of a foreſt. /bid, So of 
any profit apprehender, which is certain 3 but where it is 
uncertain, as common ſans number, &c. Such things 
cannot be granted by fine, becauſe finis finem hittbus im- 
ponit, and that cannot be where the thing is not certain. 
Thid. It may be of ſo many loads of buſhes. in fee, or 


| for life, to be taken annually in ſuch a wood. But then 


this muſt be in gfe, and one of the parties poſſeſſed 
thereof before the fine. Ubid. HWejt. Sym. /. 25, cites 
42 Ed. 3. 79. 44 Ed.g.45. Co. R. on Fines 11. cites 
27 H. 8. 12. | | 

A manor may paſs by the name of a tenement. Br, 
Fines, pl, 66, cites 9 Ed. 4. 6. 

The thing of which a tine is to levied, ought to be 
in eſſe at the time of the fine, and expreſſed in the fine 
direly or by implication, Br, Fines, pl. g7. cites 18 
E. 4. 22. Ges EN: 

As where the writ is god teneat conventionem de tali 
terra z there upon conuſance of right of the land by 
him to another, the other may grant and render a rent 
common, G', for it is implied ; becauſe it is ifſuing out 
of the ſame land as is in the writ. Br, Fines, pl. 97. cites 
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An honour may paſs by the name of a manor, or by 
its proper name, as De henore de Tichill, or De manzrio 
de Tickhill, Wet. Symb. /. 26. 

It ' ſufficeth alſo to demand a manor by its proper 
name, without naming the town wherein it licth ; for 
it may be out of any town or extend into ſeveral 
towns and counties, as De manerio de D. cum pertinen- 
t1is; yet it ſeems beſt to expreſs all the ſeveral towns into 
which it extendeth ; as De manertio de S. cum pertinent1s 
in D. & E. IWWeft. Symb. /. 26. cites 19 Ed. 4. 5. 9. 
a. 43 Ed. 3. fo. 9g. a. Bratt. lib. 4. c. 31. ſet. 3. 
9 Ed. 4. fol. bi. g.a. 16. a. 17. b. 11 H. 7. fe. 22 
b. 49. | 

5 caſtle or a hundred may be parcel of a manor, 
and paſs by the name of the manor, whereof they are 
parcel, 26 A/7. 54. and one manor may be parcel] of 
another, 2 Ed. 3. fol. 36. And a parcel may be demand- 
_ ed by its proper name, as De ca/telio de B. cum pertinentits, 
1 Ed. 3, fo. 4. And a hundred may be demanded by 
itſelf, as De hundreda de S. 27 H. 6. ſo. 2. Weſt. 
Symb. ſeQ. 26. | 

A chapel or an hoſpital muſt be demanded by the 
name of a meſſuage. WV*/1. Symb. /c. 26. cites B. Af. 2. 

Mzlendinum is good, without adding ventriticum Or 
aquaticum ; albeit the latter be more ulugl. Yet. Syms. 
ſeft. 2b. cites 44 Ed. 3. 13. 

Of a reverſion by the name of the Jand, or otherwiſe, 
It. Symb. ſee. 26. cites 43 Ed. 3. 22. | 

Land is to be demanded by the certain meaſure of the 
ſuperficial quantity thereof, hida, carucata, boveta, uir- 
gata, acra, roda terre, And in like manner, boſcrs, 
ſubboſcus, bruera, mera, juncaria, mariſcus & ainetum & 
buſcaria, may be demanded by the number of acres 
thereof, 16 Af 9. Wet. Symb. ſea. 26. 

'Turbary may be. demanded by the name of a moor. 
IVe/t. Symb. ſet. 26. | 

Houſe-bote, hay-bote, and plow-bote may be de- 
manded by the name of e/tzvers: thus, De rationabili 
eſtaverio in boſcis, viz. in decem acris boſci ipfius A. in D. 
Ec. Weſt. Symb. ſeQ. 26. | | 

Parſonages, reCtories, advowſons, vicarages, or tithes 
impropriate, paſs not by the name de advzcatione eccieſiz, 
but de reforia eccleſie, de S. cum pertinentits, But when 
it is only of a preſentation, it muſt be de advocatione ec- 
cleſiz de S. and not cum pertinentits, Weſt. Symb. ſect. 
20. | LA 

If an entire manor, or meſſuage, or other entire thing 
be divided or parted, and after a fine is to be levied ot 
ſome of the parts of the thing ſo ſevered, then muſt not 
the fine be de medietate, or guarta parte, or other part of 
the manor, meſſuage, or other thing, but ſuch part muſt 
be demanded by the name of the whole thing. 7/7. 
Symb. ſett. 26. 

' So if a meſſuage and twenty acres of land be parted into 
two parts; tke fine of the one part mult be de uno meſ- 
. ſuagio & decem acris, terre, &c, and not de medretate untu; 
meſſuagii, & 20 acrarum terr@; for the things now divid- 
ed from the reſt, are now become whole things by them- 
ſelves, though leſs'in quantity than the whole was betore 
diviſion made thereof. If a thing be twice named in a 
writ of covenant, it hurteth not, as a manor and a hun- 
dred, parcel of the ſame manor. //*/!, Symb. jec?. 76 
cites 27 H.8. 2. L - 

A fine was levied de duobus tenemen!'is, and for that 
reaſon was reverſed; for the word tenement does not com- 
prehend any certainty ; for it takes in meſſuage, land, 
meadow, paſture, &c. and whatſoever lies in tenure 3 and 
it will paſs rent or common. Le. 188. Trin, 31. Ez. 
B. R. Steed v. Courtneys. 

A manor in reputation, which is not a manor in truth, 
does not paſs by the name of a manor in a fine or reco- 
very; for they are grounded on original writs, which 
ought to be certain, and not to be taken by intendment 
but otherwiſe of a prant, or feoffment; for there the 
intent of the parties ſhall help it. Noy 7. Fobn/on v. 
Heydon. 

A fine of land will not be a bar of rent ; as leſſee for 
life, remainder for life-of rent ; the firſt leſſee purchaſeth 
the land, and levies a fine of that ; this ſhall not bind | 
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him in remainder of the rent ; per JYVinch J. 2 Brounl. 


155. in the caſe of Bicknell v. Tucker, Cites Palmer's caje, 


and Smith and Stapletai's caſe, 


If tenant in tail of any office levies a fine of land be-_ 


longing to the office, this thall bind his iſſue; yet the 
land was not intailed, but the office; per Hobart Ch. J. 


2 Roll, R. 500. Hill. 22 Fac. in the caſe of Folict v. 


Sanders. 

A fine may be levied of a ſhare in the New River 
water, by the deſcription of ſo much land agua coopert. 
2 Wmss Rep. 128. Peoſch. 172%, Diybutter v. Bartho= 


lomew. 


3. Who may levy fines ; and of taking conuſance by des» 
dimus. 

And here it muſt be firſt obſerved, that whatever legal 
defefts may be in the conuſor, it the Judge admits his 
conuſance, the fine ſhall ſtand in all cafes, except that of 


an infant, though the Judge omits a very neceſſary part of 


his duty in not rejeCQting ſuch ines. Co. Reading 8. 
2 Inſt. 515. 4 ; | 

The principal defeQs are either want of diſcretion and 
underſtanding, as in infants, ideots and perſons of n19n- 
ſane memory ; or want of power, as femes covert. Cu. 
Reading 8. | 

As to fines levied by an infant, though ſtritly ſpeaking 
all contracts made by infants are in their own nature void, 


| becauſe a contraEt is an aCt of the underſtanding, which, 


during their infancy, they are preſumed to want; yet 
civil focieties have fo far ſupplied that defeCt, and taken 
care of them, as to allow them to contract for thcir be= 
nehit and advantage, with power to recede from and va- 
cate it when it may prove prejudicial to them z now the 


method to ſet alide fuch a contract muſt be by matter of 
equal notoriety with the matter in which it was made; 


and therefore if an infant levies a ſine, which is no more 
than his own agreement recorded as the judgment of the 
court, he mult reverſe it by writ of error, and this muſt 
be brought during his minority, that the court of B., R, 
may by inſpection determine the age of the infant ; but 
the Judges by adjuntta may in ſuch caſes inform them- 
ſelves by witneſles church-books, &c. 2 Bac. Abr. 526. 
Co. Lit. 380. b. Moor 76. 2 Roll, Abr, 15, Bre, tit. 
Error, Bro. tit. Fines, 74, 79. 2 1n/t. 482. 2 Bulſl, 230. 
I2 Ce. 122> | | 

If an infant brings a writ of error to reverſe a fine for 
his nonage, and aſter inſpection and prof of infancy by 
witnefles dies before the fine is reverſed, his heir may re- 
verſe it ; becauſe the court having recorded the nonage 
of the conuzor, ought to vacate his contraft when he 
appeared to be under a manilelt difabi'ity at the time he 
entered into it. C9, Lit. 380. b. Moor 884. An infant 
acknowledged a fine, and the conuſees omitting to have 
the fine engrofled tiil he came of age, in order to prevent 
the infant from bringing a writ of error, yet the court, 


upon view of the conuſance produced by the infant, and 


upon his prayer to be inſpected, and his age examined, 
recorded his nonage, to give him the benefit of his writ 
of error, which he mult otherwiſe loſe, his nonage deter= 
mining before the next term. MAfor 74. EE 

As to 1deots and lunatics, 1t 15 neceſſary to diſtinguiſh 
between their acls done 7 paz'y and thole folemnly ace 
knowledged on record; though the law is clear, that in 


neither cales they are admitted to difable themſelves, for 


the inſecurity that may ariſe in contracts from counterfeit 


madneſs and folly, but their heirs and ex2cutors may 


ivold ſuch acts in paris by plcading the diſability z; becauſe 
if they can prove it, it muſt be preſume: real, ſince no- 
body can be thought to counterteit it, when he can expect 
no benefit from it himſelf. 4 Co, 124. Cs. Lit. 24 
Bro. tit. Fait, 62. Cro. Eliz. 398, 622. F. N.B. 202. 
But neither the lunatic hinvelf, nor his beir, can 
vacate any aCt of his Jouve i111 a court of record ; and 
therefore if a perſon, 127 compas arknowledoes a fine, it 
{hall ſtand againſt him and bis keirs 3 for though the Judge 
ought not to admit of a ine from a wan unirr that Hite 
ability, yet when 1t 18 once receive, it thall never be 
reverſed, becauſe the record and judgment of the court 
being the highett evidence in the law, preſumes the eq. 
1 ufor, 
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| he is ſworn. 
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nuſor, at that time, capable of contraQting ; and there- 
fore the credit of it is not to be conteſted, nor the record 
avoided by any averment againſt the truth Ss it. 4 Co. 
124. 2 Inft. 483. Bro. tit. Fines, 75. C1. Lit. 247. 
So it is in the caſe of a fine levied by an ideot, it ſhall 
ſtand againſt him and his heirs for no averment of ideocy 
can vac2*2 the fine, nor will any office finding him an 
ideot a natvitate be ſuſficient to reverſe the fine, for that 
were to leſſen the credit of judgments in courts of record, 
by trying them by other rules than themfelve . 2 And. 
19% 4 Co. 124» 4. 126. b. Bro. tit. Fines, 75* Co. 


And as fines ought not to be taken from Junatics and 
ideots, ſo neither from old doting men who have loſt the 
uſe of their reaſon ; but if they be weak or infirm through 
age and ſickneſs, that will be no ſufficient caule to refuſe 
them. JP. Fines, ſeft. 4. 


As to feme coverts, from the intermarriage the law 


looks upon the huſband and wife but as one perſon, and 
therefore allows of but one will between them, which 1s 
placed in the huſband as the fitteſt and ableſt to provide 
for and govern the family, and therefore gives him an 
abſolute. power over .her chattels perſonal, to diſpoſe oi 
as he pleaſes, without her conſent, but as to. her real 


eſtate, the law hath thought fit, that no act of his ſhall 
| prejudice her or her heirs in it, unleſs ſhe join with 


him by ſome matter of record, and on examination teſtify 
her aſſent to ſuch diſpoſition. 10 Co. 42. b. 43. a. 2 Inſt. 
10. 1 Sid. 11. 1 Rell, Atr. 347. 
But thoſe books which ſay, that a fine ſhall not bind 
a woman under coverture unleſs ſhe be examined, muſt 
not be underſtood as if it were in her power to reverie 
the fine for want of her examination, but they are to be 


underſtood in this ſenſe, that the Judge ought not to re- 


ceive a fine from a feme covert without examining her, 


leſt it ſhould not proceed from her-own freedom and 


- Choice ; but if ſych a fine be once admitted, and recorded 


without any examination, though the Judge has omitted a 
very neceſſary part of his duty, yet the fine ſhall ſtand, 
and neither the feme nor her heirs ſhall be admitted to 
aver that ſhe was not examined ; for that were to leſſen 
the credit of the judgment of the courts of juſtice, which 
is the higheſt evidence of the law. 2 Bac, Abr. 527. 
The ſtatute of 15 £. 2. called the Statute of Carliſle, 
introduced the dedimus, which 1s a ſpecial commiſhon, 
granted out of Chancery, to certain perſons, therein 
named, to take the conuſance of ſuch perſons, , as through 
age or ſickneſs are not able to appear in court in perſon, 
2 Bac. Abr. 527. | TEE TR 
By this ſtatute, nobody can be a commiſſioner but the 


Judges, and two or one of them, by the conſent of the 


reſt, may receive the conuſance; and if there go but 
one of them, he ſhall take with him an abbot, or prior, 
or a knight, a man of good fame and credit ; and writs 
of error have been aliowed 1o reverſe fines, where the 
conuſance hath not been taken before ſuch perſons. Bre. 


tit. Fines, 120 F,N, B. 146. But the preſent practice 


falls ſhort of the order this ſtatute preſcribes, and it is now 
ſufficient if one of the commilſioners be a knight, or though 
neither be knight, if one of the Judges of the C. B. gives 
his allocatur to the caption, by which great abuſes have 
happened in taking of fines. 2 Bac. Abr. 527. 

By the cuſtom, the Chief Juſtice of C. B. may take 
conuſances any where out of court, and certify the ſame 
without any dedimus ; and if a ſerjeant hath a patent to be 
C. J. he may take conuſances. without a dedimus before 
Co. Reading 10, Cre. Eliz, 469. _ 

If a fine be levied to one of the Juſtices of C. B. and 
the ſaid Juſtice takes the conuſance of the fine, it is void 
quia judex in proprid cauſa, Co. Reading 10. +. 

If the dedimus be directed to two jointly, and the co 
nuſance is taken by one only, the fine is erroncous ; for 
where two are inveſted with a joint power, it cannot by 


any conſtruction from the commiſſion be executed by one | 
only. Cro. Ehliz. 240. 

The dedimus contains the ſubſtance of the writ of co- 
venant, and therefore muſt bear tze/te after it, otherwile it 
is error, and muſt be ſigned by the Lord Keeper or Chict 
Juſtice, or by fome of the Juſtices of the circuit wherc 
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the lands lie. PF. N. B. 146. 
Cc. Reading 10, 
Our. 20. 4: | 
If the commiſſioners refuſe to certify the conuſance to 
the court in convenient time, which is a year and a day, 
a certtorart 18 to. be awarded againſt them, comprehending 
the ſubſtance of the dedimus, and how they have taken 
the conulance, and commanding them to certify it; and 
if they ſha]l omit to do it, then an alias, a pluries, and 
attachment ſhall iſſue againſt them. F, N, B. 147. 
lt the commiſſioners die before the conuſance be cer- 
tified, their executors mult certify it upon certiorari to 
them. direfted, and upon their refuſal, like proceſs lies 
as 1n the former caſe. Co. Reading 10. PF. N. B. 147. 
If a dedimus be awarded to take the conuſance of three 
ſeveral perſons, the commiſſioners may take the conuſance 
irom each of them, and at ſeveral times, for it may ſo 
happen that they cannot meet at. one place at the fame 
ume ; and if the commiſhoners return the conuſance but 
ot two of them, they may raſe the name of the third out 
of the dedimus, and make the writ of covenant agreeable 
to it; for Gnce the third does ngt join, it can be no pre- 
Judice to him; and therefore it were unreaſonable that 
his obſtinacy or refuſal ſhould impeach the conufance of 
the other duly taken, and io prevent their amicable com- 
poſition of their differences. Cro E!iz. 576, 577. 
A aedimus was awarded to take the conulance of a 
ine ſrom baron and feme, and the feme retuling to join, 
the conuſance of the hutband was only returned ; in this 
caſe the court ordered a new dedimus to be awarded, but 
to be of the ſame date with the former, and that the re- 
turn of the commillioners ſhould be annexed thereunto 
ſor the refuſal of any one of the conuſors can be no reaſon 
to delay or hinder another to transfer his right. Cre. 
Eliz. 576, 577. DE 04” hae 2, 
The court of C. B, ordered the reverſoner to. proſe- 
cute an information againſt commiſſioners, for taking co- 
nuſance of a fine of an infant. Mich. 33 Car. 2 C. B. 
3 Lev. 36. Hutchinſon's caje. Per North and Windham J. 
[here 1s a great truſt repoſed in the commiſſioners, and 
they are to inform themfelves of the party's age, and a' 
voluntary ignorance. will not excuſe them, . od. 246, 
247. Paſch. 2. 29 Car. 2. C.B, in the caſe of Barraw 
ve Parrot. | BT 
A dedimus poteſtfatem was direfted to two, and one of 
them executes it, the other cannot certify itz for the 
execution of it ought to lie upon his own knowledge. 
Godb, 356. Trin. 21 fac. B. R. in Leonard's caſes: 
my ded, pot..1s direed to four, to take a. fine of lands 
in ſeveral counties ; if two take it in one county and 
certify, and the other two take it in the other and they 
certify it, none of their certificates are good. Godb. 356, 
per Haughton ]. in the caſe above. | | 
A dedimus poteſiatem, to make conuſance of a fine is 
directed to 7. dS. knight, and he takes the conuſance,, 
and certifies it by the name of 7.8. knight ; whereas 
in truth he is not a knight; this is not erroneous, nor 
aſſligyable for error that he is not a knight; ſor it is 
againſt the record. enk. 280. pl. 3. | 
A dedimus was direQted, to A. B. eſquire, ard was re- 
turned by A. B. knight, and held good. Fenk. 259. pl. 
3. cites Arundell v. Arundell, Yelv. 33%. S. C. Cre. BE. 
677+ Trin, 41. Eliz. B. R. Cre, Fac. 11 Paſch. 1 Fac. 
B. R. 8. C. | "=P bs 
Though now molt fines are in fa&t taken, by dedimus, 
yet they are recorded as taken in court, and this to pre- 
vent queſtions about captions. Per cur? 10 Mod. 45. 
Mich, 10 Ann. B. Re in Lird Say and Seal's caſe. 


Cros Eliz. 677, 740' 
Bro. tit. Fines, 116. 1 Roll, Abr. 7945 


4. Statutes, with notzs and adjudreations upon them, con = 
cerning the manner of levying fines ; exceptions to fines ; 10n- 
claims of fines ;, preclamations. of fines, who fhall be bound by 
fines, levied, and their operation ti bar the iſſue in tail.” 


Stat, de Finibus, 13 Ed 1. flat. 4. (intitled, The 


manner of levying of fines : what things be requiſite to 


make them good, and who are bound by them.) When 
the original 1s read 1n the preſence of the parties before 
the Juſtices, a ſerjeant ſhall fay, Sr. Fu/tice, leave to agree : 


we Juſtice ſhall lay, //hat will Sir R. give? and ſhall 
| | Name 
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name one of the parties. Then, when they are agreed 
of the ſum of money to be given to the King, the Juſtice 
ſhall ſay, Cry the peace, then the ſerjeant ſhall ſay, ſnſe- 
much as peace is licenſed thus unto you W , S. and A. his wife, 
that here be,. acknowledge the maney of B. with the appurte- 
nances, contained in the writ, to be the right of R. as that 
which he hath of their gift; to have and to hold to him and 
to his heirs, of W. and A. and the heirs of A. as in dc- 
meſnes, rents, ſergnories, courts, pleas, ds, eſcheats, mills, 
advowſons of churches, and all other franchiſes and free cuſ- 
toms to the aforeſaid manor appertaininig, rendering yearly to 
N and his heirs, chief lords | the fee, the ſervice due and 
accuſtomed for all ſervices, And the law will not ſufter a 
final accord to be levied in the King's court without a 
writ original, and that at leaſt before four Juſtices in the 
Bench, or in Eyre, and not elſewhere, and in preſence of 


the parties, who muſt be of full age, of good memory, 


and out of priſon. And if a married woman be one of 
the parties, then ſhe muſt be firſt examined by four of 
the ſaid Juſtices; and if ſhe doth not afſent thereunto, 
the fine ſhall not be levied. And the cauſe wherefore 
ſuch ſolemnity ought to be done, is, becauſe a fine 1s ſo 
high a bar, of fo great force, and of ſo ſtrong a nature in 
itſelf, that it concludeth not only ſuch as be parties and 
privies thereto, and their heirs, but all other people of the 
world, being of full age, out of priſon, of good memory, 
and within the four ſeas, the day of the tine levied; if 
they make not their claim of their action within a year 
and a day by the country. IL. | | 
The Fuſlice ſhall ſay, What will Sir R. give?) In the old 
editions of the ſtatutes it is printed, /Yhat ſanh Sir R.? 
which is not reconcileable with any meaning whatever. 
This groſs inaccuracy was corrected by Mr. Cay, who al- 
tered it to Hh» will give? But, on farther conſideration, 
it is ſubmitted to the reader's judgment, whether the 
above tranſlation, /Yhat will Sir R. give? is not nearer 
to the true ſenſe. In the original French, it is to be ob- 
ſerved, that the pronoun relative que is uſed, Yue donera 
[inſtead of durra, as it is in all the editions, fee 2 /»/?. 
512.] Sir R.? But if we render it, //ho will give? it 
ſhould be the pronoun perſonal gui. 'There is another 
circumſtance in favour of this tranſlation, which is, that 
the verb nomera, in grammatical order, refers to the Juſ- 
tice who names the party, and not (as Lord Co#e ſuppoſes) 
to the pleader or jA 
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they may be by writ of diſceit), and not-be able to levy | 


fines. in their courts of ancient demeſne. And it was re- 
ſolved, that ſuch fine levied in ancient demeſne makes a 
diſcontinuance, and has all the effets of a fine levicd in 
C. B. except that it is no bar, which is only by force of 
the ſtatute of 4 Z. 7, Lutw. 581. Hunt v. Burne & al, 
1 Salk, 340. Hil. 1 Anne, B. R. S. C. of +4 

And if ſhe doth not aſſent thereunts,] But if the fine be 
received, and recorded, the feme, or her heirs, ſhall not 
be allowed to aver that ſhe was 1:t examined, nor aſſented. 
-# | ſo 3 

Such as be parties.) 2 Inſt. 516. Parties are thoſe that 
are parties to the original. 

And privies.] Fiiſt, this is to be underſtood of privies 
in blood, not only of the heirs by the Commin Law, which 
are here named, but heirs by the cuſtzm, here compre- 
hended under this word (privies) as Borough Engliſh, Ga- 
velkind, or the like, which claim as heirs by cuſtom, and 
is not intended of privies in etnte, as joint-tenants, the 
donor and donee, lefſor and leflee, or the like. Allo, 


this is to be underſtood of drag in ſucceſſion, as biſhops, _ 


abbots, and the like, rivies ſignify thoſe that are 
partakers,. or that have any intereſt in any aCtion or thing 
with another, or any relation to another. . Theſe are 
either privies in eſtate, as donor and donee, leffor and 
leflee, joint tenants, &c. or privies in blood, as the heir 


to the anceſtor, or between coparceners ; for by privies 


in blood, privies x b/00d inheritable are to be underſtood ; 
privies in repreſentation, as executors to teſtators, admi- 
niſtrators to inteſtates; privies 77 tenure, as lord and te- 
nant, &:, all which may be reduced to two general 
heads, v!z. privies in deed, and privies in law; privies 
only in eſtate are not to be underſtood here ; but privies 
in eſtate and blood, and by repreſentation. Privies there- 
fore, being heirs to the parties, are bound or barred pre- 
ſently for ever by a fine, if they claim the {ame title that 
their anceſtors had, that levied the fine, whether under 
impediments or no ; for though the iſſue in'tail is under 
impediments (as within age, under coverture, mon compos 
mentis, in priſon, or beyond ſea), yet ſuch iflue in tail is 
barred ; for ſuch iſſue is out of the ſaving of the 4 H. 7. 
24. Wod's Inft. 244. ER oh 

The words parties and privies are to be under/?cod as 


to a fee ſimple, as the ſtatute 18 E4. 1. intended them. 


erjeant, who muſt name him if the Zent. 192. pl. 97. See 2 Fo. 241. &c. in Ld. Darby's 


queſtion ſtands //ho? Belide, that the queſtion, Hhat caſe, acc. He that is privy in blood only, and not in eftate 
will Sir Robert give? ſeems more natural to precede the | alſo, is not within theſe ſtatutes, neither ſhall he be 


next ſeftion, which ſuppoſes the ſum given to be agreed 
on in conſequence of that queſtion ; and it may be added, 
that this is the queſtion now aſked on acknowledging a 
fine at bar. Ruff. Stat. wol. 9g. p. 1. of Pref. 

To be the right of R.] There is an error in the tranſla- 
tion of this ſtatute in all the editions of the ſtatutes now 
extant; wherein the conuſors are made to acknowlege 
the manor of B. with the appurtenances, to be the right 
of our Lord the King, which he hath of their gift, &c. 
whereas it ought to be, that the conuſors acknowlege the 
manor, &c. to be the right of R. that is, of Sir Robert, 
the conuſee, 1d. ih. 
Without a writ original.) If there be no original writ, 
yet the fine is not void, but vordable by writ of error. 2 
Inſl. 513. IR | 
Four Fuftices] The number of Juſtices here mentioned 
are not requiſite at this day ; but there muſt be above the 
number of one; and therefore a fine levied before Thoma 
Brian, milite & ſaciis ſuts Fuſticiariis de Communi Banco, 
was not good. 2 Inſt. 514, 515. 4 H. 7. 24. enacts, 
That it ſhall be good, though levied in C. B. before two Juſ- 
tices only there. 

And not elſewhere.) It was reſolved, that a fine may be 
levied of lands in ancient demeſne in the court of ancent de- 
meſne, notwithſtanding this ſtatute, which ſays, that fines 
ſhall be levied in C. B. & non alibi;. For this ftatute 
only takes away the validity of fines levied in borough courts, 
or other inferior courts, which was the miſchief intended 
to be prevented in this ſtatute, and does not extend to 
courts of ancient demeſne ; for it would be unreaſonable 
that they ſhould be barred of levying fines in C, B. (as 


4 


[ 
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barred by the fine. As if lands be given to a man, and 
the heirs females of his body, and he hath a ſon and a daugh- 
ter, and the fon levies a fine, and dies without iſſue, this 
is no bar to the daughter; for though ſhe be heir to his 


blood, yet ſhe is not heir to the eſtate, nor hath ſhe need 


to make her conveyance to it by him ; but if the father 
had levied it, it would have been otherwiſe. 3 vel. R. 
S. L. 215, 216. cites Trin. 21 Fac. C. B. Gedfrey's 


caſe, By the words privies and ſtrangers in the ſtatute, 
(if tenant in tail is party to the fine, and his Tue claims 


ſtranger cannot bar him that is in poſſeſſion. 


per formam dont, yet he is privy; for he cannot convey. 


himſelf as heir to the tail, but as of the body of his father, 
which 1s privity. Br. Fines, pl. 109. So if land be 
given to huſband and wif? in ſpecial tail, the remainder to 
the right heirs of the huſband in fee, and he alone levies a 
fine with proclamations of it, by this the iſſue in tail ma 
be barred ; for he cannot otherwiſe convey himſelf to the 
tail and deſcent, than as heir of the body of the father 
and mother. 3 vel. R. S. L, 216. cites D. 3. 251. and 
Br. Fines, 109. 

But all other people of the wirld.] In theſe words are in- 
cluded as well tenant for years, tenant by Natute merchant 
and faple, copyhelders, and cuſtomary bolders, as tenants of 


freehald and inheritance, if they be out of poſſejſim or ſeiſn 


at the time of the fine levied; for a fine levied by a 
And albcit 
the words of this law are very general, yet they Jo not 
abrogate the ſtatute of //. 2. De donis conditionalibus, 2 
Infl. 517, —If tenant in tail levies a fine, this tine bar, the 
intail, and every other perſon who has right, if he does 


not enter and claim within five years after the fine and 
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proclamations, unleſs ſuch perſons be aided by ſome of 
the impediments mentioned in the ſtatute. By all the 
Judges of Englond. Jenk. 192. pl. 97. cites 19 H. 8. 6. 

Being of full age.] By this aCt, if afiy ſtranger was 
within age, or in priſon, or on compes, or beyond the 
ſeas, at the time of the fine levied, he was totally, and 
for ever excepted ; ſo that after his full age, coming out of 

riſon, &c. he or his heirs need not make any Claims 2 
fk. 516, But this is altered by the 4 ZH. 7. 24. Ibid. 
in Marg. cl BEES 
' If they make not their claim. } Though the words are, 
if they make not their claim, yet in ſome caſes the right 
of one, who might claim, and doth net, ſhall be preſgrved. 
As if difſeiſor be diffeiſed, and the ſecond diſſeiſor levy 
a fine; in this caſe, if the firſt difſeiſor enter within the 
year, this ſha!l preſerve the right of the diffeiſee, becauſe 
the firſt diſſeiſor, by his entry, avoided the whole eſtate 
given by the fine, and yet the difſeiſee might have entered 
himſelf. 2 /n/t. 518. | 

27 Edw. 1. c. 1. (intitled, No exception ta the fine that 
the demandant was ſeiſed. Fines ſhall be openly read.) |. 1. 
Foraſmuch as fines levied in our court ought and do 
make an end of all matters, and therefore are called: 
fines, principally, where after waging of battail, or the 
great aſliſe, in their caſes, ever they hold the laſt and 
final place. 


Sef. 2. And now by a certain time paſſed, as well in| 


the time of King Henry, of famous memory, our grand-' 
father, as in our time, the parties of ſuch fines, and their 
heirs, contrary to the laws of our realm of ancient time 
uſed, were admitted to adnul and defeat ſuch fines, al- 
ledging, that before the fine levied, and at the levying 
thereof, and ſince, the demandants, or plaintiffs, or their 
anceſtors, were always ſeiſed of the lands contained in the 
fine, or of ſome parcel thereof, and ſo fines, lawfully le- 
vied, were many gimes unjuſtly defeated and adnulled by 
Jurors of the country falſly and maliciouſly procured. 
Sect. 3. We therefore intending to provide a remedy in 
the premiſles in our Parliament at We/imin/ter, have or- 
dained, that ſuch exceptions, anſwers, or inquiſitions of 
the country, ſhall from henceforth in no wiſe be admit- 
ted contrary to ſuch recognizances or fines. And far- 
ther, we-will, that this ſtatute ſhall as well extend to 
fines heretofore levied, as to them that ſhall be levied 
hereafter. | F Co op rT 
The miſchief before this ſtatute was, that when the 
conuſance de droit, &c. was made to him that had never any 


thing before, and the conuſee granted, and rendered the 


ſame back again, at the ſame inſtant, t the conuſor for life, 
or in tail, with remainder over 10 one, who always was 
ſeiſed, and #7 poſſeſſion of the land ; privies (by colour 
that there was no tranſmutation of poſſeſſion) were, againſt 
law, permitted to avoid fines by the averment aforeſaid.. 
2 Injl. 254. Co. R. on Fines, 15, | 


. 


So, where tenant in fee had accepted an eſtate by fine from | 


him, and had nothing for life, or in ail, ſo that by the 
law the conuſee and his heirs are concluded, and eſtopped 
for ever to claim other eſtate ; yet before the making of 
this ſtatute, the ſaid averment was received in avoidance of 
Tuch fines ; and for thoſe two cauſes, and in affirmance of 
the ancient Common Law of England, this ſtatute was 
made. Co. on Fines, 15, | 


| © But it ſeems to me, ſays Lord Coke, that the firſt of 


the ſaid two errors, or miſpriſfions of the law, permitted 


| and ſuffered before this ſtatute was. made, was very ab- 


ſurd, and manifeſtly contrary in itſelf ; for the. heir of 
the conuſor endeavoured, by ſuch averment, to avoid the 
particular eſtate retaken by his anceſtor by the render ; 
becauſe he that rendered had nothing, but, as I think, 
in endeavouring 10 gain the fee ſimple, he loſes not only the 
fee ſimple, but allo the eftate for lifz, or other particular 
eflate, which alſo was rendered ; for though the render 


was void, as then minus ju/te allowed, yet the fine ſur | 


conuſance de droit come ceo, &c, was good, and then the 
faid fine being good (for the imperfeCt or inſufficient 
render cannot impeach it), and the render being void, 
the recogniſee ſhall retain the land, and the heir of the 
recogniſor is wtterly barred for ever ; and therefore the 
words of this ſtatute are true, viz. that ſuch averments | 


Vo, 1l. N* 75. 


were contra leges & conſuetudines Regni noſtri antiquit. ufitat, 


and thoſe (as I think) were the cauſcs of this ſtatute. Co, 
R. on Fines, 15, 


See. 2. In the time of King Henry.] Lord Coke, in 2 
Infl. 524. fays, that this happened in the reign of H. 3. 
in the time of inſurreftions and civil wars by the grandees 
of this realm z and that it was ufed by the maintenance of 
the grandees, that parties and privies might avoid fines by 
ſuch averments, which averments in the reign of £4. 1. 
were continued until the making of this aCt. | 
And their. heirs.) This is to be underſtood of ſuch heir, 
who claims the inheritance of that anceſtor who levied the fine: 
Arg. 3 Rep. 8g: in the caſe of fines. | 
hough this ſtatute ſaith, that the parties to the fines, 
and their heirs, ſhall not have averment againſt fines 
levied, &c. viz. that they or their anceſtors were ſciſed, 
&c. yet our books have adjudged, that againſt a fine le« 
vied by my father, I ſhall ſay, that before the fine, and 
at the time of the fine and after, I myſelf was ſeiſed, and 
ſo avoid the fine ; for, as L ſaid before in this caſe, | am 
not heir to my father; for heres dicitur ab hereditate, 
and I do not claim this land by inheritance. Co. R. on 
Fines, 15. This is not intended of an heir in blood only 
but of the heir of the land of which the fine is levied, and 
not of the land which he has otherwiſe than as heir, See 
2 In . $27» Ty | AE, , | | 
This ſtatute is intended of e/ates in fre ſample only, 
where the heir claims only by the ſame anceſtor ; but, 
upon an eſtate tail, he claims by the gift z per Brooke. 
Br. Fines, in pl. 35. © : 
Lawfully levied.) A fine may be ſaid to be lawfully le- 
vied, though partes finis nihil habuerunt; for lawfully lex 
vied is, within the meaning of this aCt, the ſame as duly 
levied, that is, in due form of law; and a fine may be 
ſaid to be levied in due form of law, though it be oniy 
by way # concluſion, Arg. 3 Rep. 8g. in the caſe of 
Coed. I heſe words /awfully levied, as to the external 
form of a fine, are to be taken as to a fine levied coram 
undo Anderſon (viz. the name of the Chief Juſtice) 
&-Joctts ſuis, where all the Juſtices ought to be named ; 
per Wyndham J. and ſo it ſeemed to Periam and Anderſons 
Mich, 29 & 3o Eliz. Le. 81. in the caſe of Zouch and 
Bamfield. DF Te | 
34 Eqdw. 3. cap. 16. (intitled, Non-claim of fines ſhall 
hereafter be no bar) enaQs, that the plea of non-claim of 
fines ſhall be no bar hereafter. | PR 
Before this ſtatute, ſtrangers having preſent right ought 
to make claim, and their claim availed for all in remain- 
der, or reverſion. For all had but one year by the 
Common Law after the fine levied, and this miſchief 
was a great reaſon of making this ſtatute. Arg. Pl. C. 
359. The ſtatute 4 #. 7. only intended to remedy the 
miſchief which this ſtatute, 34 £. 3. 16. introduced, 
Fenk. 192. pl. 97. | EW | TE 
This ſtatute ouſts. non-claim only to fines levied, and 
extends not to a judgment in a writ of right at this day, and 
therefore the Common Law in that caſe remains to this 
day, viz. that claim muſt be made within a year and a 
day after judgment. If a fine be levied without procla- 
mations, or without ſo many as the law requires, then 
this ſtatute extends to ſuch a fine. A feme covert had no 
privilege of non-claim, as ſome have 4aid ; for ſhe had a 
huſband that might make claim for her. Alſo, they in 
reverſion, or remainder expeCtant upon an e/late of freehold, 
were barred by the Common Law, and yet they could 
make no claim ; for it belonged to particular tenants, and 
not to them, becauſe their entry was not lawful, which 
| was one of the principal cauſes of making this flatute ; but 
theſe caſes of coverture, and of them in remainder or 
reverſion, are now holpen, and their rights: and titles 
ſaved by ſtatute 4 H. 7., 24. as by the ſaid aQt appears. 
' Co. Lit,, 202, a.'b. ; ; FS 
| Stat. 1 R, 3. cap. 7. (intitled, J/ho. ſhall be bound by a 


fine levied before the Juſtices of the Common Pleas : and pro- 
clamations made theresf ) enacts, that fines ſhall be pro- 
claimed four times,. four ſeveral terms, and at the aſlizes, 
&c., And that a fine. ſo proclaimed ſhall conclude all 
perſons, both privy and ſtrangers (except women covert, 


other than ſuch women as are parties to the fine, perſons 
| NC under . 
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under age, in priſon, out of the realm, or not of ſound 
mind), if they purſue not their right, title, claim, or! 
intereſt, by way of aCftion, or lawful entry, withia five 
years after the proclamation ſo made and certified as 
aforeſaid. JE | | 

$22. 4. The right of ſtrangers, which happens to come 
to them after the fine is ingroſſed, is ſaved, fo that they 
lawfully purſue their right or title within five years after 
it comes to them: and here an aCtion againſt the pernor, 
of the profits is maintainable. bbs AIRES 

Se. 6. If the parties, to whom ſuch right or title! 
comes, be covert, under age, in priſon, out of the land, 
or not of ſane memory, they or their heirs have time to 
purſue their right or title within five years after ſuch im-! 
perfetions removed ; fo alſo have they in cafe they had! 
right of title at the time of the fine levied. | rd 

4 Hen, 7. cap. 24. (intitled, How often a fine levied in 
the Common Pleas ſhall be read and proclaimed, and who then 
ſhall be bound thereby) enaCts, that after ingroſling of 
every fine, to be levied after the feaſt of Za/ter, that ſhall 
be in the year of our Lord 1490, in the King's court, 
afore his Juſtices of the Common Place, of any lands, te- 
nements, or any other hereditaments, the ſame fine be! 
openly and ſolemnly read and proclaimed in the fame court, 
the ſame term, and in three terms then next following rhe! 
ſame ingroſling, .in the ſame court, at four ſeyeral days 
in every term, and in the ſame time that it 1s ſo read and; 
proclaimed, all pleas to ceaſe, ſee?. 1, 2. 

$2. 3. And the ſaid proclamations ſo had and made, 
the fine to be a final end, and conclude as well privies as 
ſtrangers to the ſame, except women covert, other than 
being parties to the ſaid fine, and every perſon then being; 
within age of twenty-one years, in priſon, or out of the 
realm, or not of whole mind at the time of the faid fine 
levied, not parties to ſuch fine. ART | 
Se. 4. And faving to every perſon or perſons, and to; 
their heirs, other than the parties in the ſaid fine, ſuch: 
claim and intereſt as they have to or in the ſaid lands, te- 
nements, or other hereditaments, at the time of ſuch fine 
ingrofſed ; ſo that they purſue their title, claim, or intereſt 
| by way of action, or lawful entry, within five years next 
| one the faid proclamations had and made. 

_ Seal, 
_ right, title, claim, and intereft in or to the faid lands, 
tenemente, or other hereditaments, as firſt (hall grow, 
remain, or deſcend, or come to them, after the ſaid fine 
ingroſled, and proclamation made by force of any pift 
| made in the tail, or by any other cauſe or matter, had 
and made before the ſaid fine levied : ſo that they take 
their aCtion, or purſue their ſaid right or title, according 
to the law, within five years next after ſuch aCtion, right, 
claim, title, or intereſt to them accrued, deſcended, fallen, 
or come. | 

Sea7. 6. And the ſaid perſons and their heirs may have 
their ſaid aCtions againſt the pernor of the profits of the 
ſaid lands and tenements, and other hereditaments, at the 
time of the ſaid aQion to be taken. | 
 S$e#. 7. Andif the ſame perſons, at the time of ſuch 

aQion, right, and title accrued, deſcended, remained, or 

come nnto them, be covert de baron, or within age, in 
priſon, or out of this land, or not of whole mind, then it 
:s ordained by the ſaid authority, that their action, right, 
and title, to be reſerved and ſaved to them and to their 
heirs, unto the time they come and be at their full age of 
twenty-one years, out of prifon, within this land, un- 
covert, and of whole mind, ſo that they or their heirs take 
their ſaid aCtions, or their lawful entry, according to their 
right and, title, within five years next after that they come 
and be at their full age, out of priſon, within this land, 
uncovert, and of whole mind, and the fame aQions pur- 
ſue, or other lawful entry take, according to Jaw. _ 

Sect. 8. And alſo it is ordained, by the authority afore- 
ſaid, that all ſuch perſons as be covert de baron, not party 
to the fine, and every perſon being within age of twenty- 
one years, in priſon, or out of the land, or not of whole 
mind at the time of the ſaid fine Jevied and ingroffed, and 
by this faid act afore excepted, having any right or title, 
or cauſe of aEtion, to any of the faid-land, and other he- 


5. And alſo, faving to all perſons ſuch aCQtion, 
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their right and title, within five years next after they come 
and be of the age of twenty-one years, out of priſon, ua- 
covert, within this land, and of whole mind, and the 
ſame aCtions ſue, or their lawful entry take and purſue, 
according to the law. —_ | 

Sect. 9. And if they do not take their aQtions and en- 
treaties as is aforeſaid, that they and every of them, and 
their heirs,” and the heirs of every of them, be conclude 
by the ſaid fines for ever, in like form as they be that be 
privies or parties to the ſaid fines. _ 

Sed?. 10. Saving to every perſon or perſons, not party 
nor privy to the ſaid fine, their exception to void the 
ſame fine, by that, that thoſe which were parties to the 
fine, nor any of them, nor no perſon or perſons to their 


lands and tenements compriſed in the faid fine, at the 
time of the ſaid fine levied. | F 
Sea, 11. And it is ordained by the faid authority, that 
every fine, that hereafter ſhall be levied, in any of the 
King's courts, of any manors, lands, tenements, and 
other poſſeſſions, after the manner, uſe, and form that 
fines have been levied afore the making of this at, be of 
like force, effeQt, and authority, as fines ſo levied be or 
were afore the making of this aCt ; this act, or any other 
act in this ſaid Parliament made or to be made notwith- 
ſtanding. | | 
Sect. 12. And every perſon ſhall be at liberty to levy 
any fine hereafter, at his pleaſure, whether he will after 
the form contained and ordained in and by this a, or 
after the manner and form afore time uſed. 
"This is an original, and not an explanatory ſtatute 
per Hobart Ch. J. Finch. 123. It is faid in the pre- 
amble of this aft, that fines ought to be of the greateſ# 
firength to avoid ſtrifes and debates, &c. and therefore this 
ſtatute does not extend to any fines levied by covin. See 
3 Rep. 77. b, Fermer”s cafe. | 4 
This ſtatute extends only to fines, and not to non-claim 
on a judgment in a writ of right. Co. Lit. 262. 


So it extends not to land in ancient demeſne; for the 


lord may avoid ſuch fine by writ of deceit, Pl. C. 
ZOs be * TS ; | | - 
: And it does not extend to Lancafler. Arg. 1 Roll. R. 

305. Holland v. Lee. | 

The Lord Keeper's opinion was, that howſoever 4 H. 7. 
was, at the making thereof, as to barring or not barring 
an eſtate tail, yet when 32 Z. 8. comes, and declares 
upon 4 . 7. now all fines are good to bar eſtates tail. 
Skin. 97. Hil. 35 Car. 2. in the Earl of Derby's caſe. 

This ſtatute enures and operates by way of bar to the 
right, which anſwers Saul and Cler#s caſe. Fo. 210, 
211. Salk, 422,, Hil. 141un. B. R. inthe cafe of Hunt 
v. Burne, | 

Sef?. I, 2. In three terms then next following.) If one of 
the terms limited by this ſtatute be adjourned (becauſe 
the ſtatute ſays, then next enſuing), all the proclamations 
before are void, till the ft:tute 1 Mar. 7. Raſtal, Fines, 
12. becauſe the time limited by the at ought to be pur- 
ſued, and once attached in part ought to be continued. 
PL. C. 371 b.- OLE | : 


eſtates tail ;- per Pemberton Ch, ]. 
Car. 2. B. R. in Earl of Derby's _ | 
Per all the Judges but three, The iflue of tenant in 
tail was barred by a fine levied by his anceſtor, by virtue 
of the ſtatute 4 ZH. 7. before the ſtatute of 32 H. $. 
| Hil. 31 & 32 Car. 2, in Scacc. Raym. 359. Murray v, 
 Eyton & al. Te | 
| The fines levied according to this ſtatute are, ab initio, 
as ſtrong againſt intails, as 32 H. 8. Heb. 332. Mac- 
williams caſe, And therefore if a woman be tenart in tail, 


Skin, 95. Hil. 35 


firſt iſſue of the intail) /evies a fine, living the mother, and 
dies, and ſhe ſurvives him, this ſhall not bar the daughter, 
to whom the land intailed deſcends immediately from the 
mother ; adjudged by. three Judges againſt one. Heb. 


332. Mich. 19 Fac. Macwilliam's caſe. But in caſe of 


reditamemts, that they or their heirs, inheritable to the 
TM 


- "_ ſues it is otherwiſe, Jbid, .333. 8. C. To. 32. 


Tenant 


fame, take their ations, or lawful entry, according "5 


uſe, nor to the uſe of any of them, had nothing in the 


Se. 3. To be a final end.) By theſe words it binds 


joaving iſſue a ſon and a daughter, and the ſon (being the - 
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Tenant in tail, having iſſue, levies a fine, and dies 
before all the proclamations are made, and afterwards (the 
ifſue being beyond ſea) the proclamations are all made, 
and then the iſſue claims ; and it was reſolved by all the 
judges, that though a right deſcerided to the iſſue, becauſe 
the father died before all the proclamations, and a fine 
without proclamations, or proclamations without a fine, 
will not bar the ifſue in tail, and though there was no | 
fine with proclamations levied after the death of the fa- 
ther, yet, as he claims as heir by force of the eſtate-tail, 
he is barred by the words of the ſtatute. 93 Reps 84. 
Paſch. 44 Eliz. the caſe of fines. 

either this ſtatute, nor 18 £4. 1, of fines, ſays, 
in expreſs words, that fines with proclamations ſhall bar 
the entail ; theſe ſtatutes only ſay, that fines with pro- 
clamations /hall be bars to all parties and privies, and to 
firangers, it the ſtranger doth not bring his aCtion, or 
make his claim within five years after ſach fines levied 
with proclamations; and the true intention of the 4 H. 7. 
was to take away the (tatute of Nonc!aim, enaCted the 
34 Ed. 3. cap. 16. and not to bar the eſtate-tail any 
more than 18 £4. 1. had done; as appears by the ſtatute 
of 32 H. 8. 36. which ordains fines levied, ut ſup. & 
nonclaim ut ſup. to bar the tail. Fenk, 87. pi. 68. 

As the ſaving is general to all perſons and their heirs, 
notwithſtanding nonage, inſanity, &c. ſo is the condi- 
tion general, to all heirs whatſoever they are, the words 
being, /o that they purſue their title, claim, 8&Cc. within five 
gears after proclamations ; for otherwiſe the ſaving ſhall 
be for all heirs, and the /o ſhall be of all heirs within 
age, and then the /o is not fo large as the faving ; 
and-ſo the heir within age is bound to the condition of 
the firſt ſaving, as well as he is ſaved in the ſame. PL. 
C. 371. 4s 

Elcir in tail and hzir in fee are all one by. this ſtatute, 
3 Le. 227. pl/304. Anon. M. 31 El, C. B. | 

Tenant in tail levies a fine with proclamations, and 
the five years paſs in his life-time, and he dies; and per 
five Judges againſt three, his iſſue ſhall be barred by this 
fine. D. 3. þ!. 3. cited 3 Rep. 87. in the caſe of fines, 
S. P. Br, Tail, Dones, &c."p!. 2. cites 19 H. 8. 6. that 
by the beſt opinion the iſſue ſhall be bound by the ſtatute, 
of 4 H. 7. c. 24. Brook ſays, and fo ſee that this ſtatute, 
and the new ſtatute of 32 H.8. 36. are of one and the 
ſame effe&, except that the one 75 an explanation of the other, 
and by the one and the other, previes ſhall be boand imme- 
diately after proclamations which may be finiſhed in four 
terms, quod nota ;, and the five years is for ſtrangers. 


adjudged in the caſe of Godfrey v. Wade, that the fine of 
the young:;/? ſon may not bar the eldeſt ; and yet, within 
the words, the eldef! zs heir to him ; but he ſaid, that this 
word heir ſhall be expounded as his heir, and that ſo 
they uſe to expound this ſtatute which binds parties and 
privies, and that in ſuch caſe the eldef? 1s not privy to the 
youngeſt , for he claims before him, Winch 125. Hail. 
22 ac. C. B. in the caſe of Hilhard v. Sanders, 2 Roll. 
R. 500, 501. Te Fo 

Such right, claim, and intereſt, &c.] Tt was reſolved, 
that theſe words extend to the intereſt of a /efſee for years, 
tenant *by /atute-merchant, ſlatute-/laple, elegit, guardian 
by chivalry, executors having lands till debts and legacies 
paid, and every other ſuch intereſt, Paſch. 10 Fac, C. B. 
5 Rep. 124. Saffyn's caſe, cites Pl.'C, 374. a. 

Copybold lands are within the words and meaning of 
this att. Paſch. 10 Fac. 9 Rep. 10g. Podger's caſe. 

A fine with proclamations and five years bars all cor- 
porations, which have abſolute eflates in their own right, 
and their ſucceſſors, for ever, (by equity of this ſtatute, 
though it ſpeaks only of men and their heirs) as mayor and 
commonalty, Dean and chapter, &c. but it is otherwiſe 
of corporations which have nt abſolute eftates, without 
others, as Biſhop, Dean, Parſon, &c, but — ſhall be 
barred by nonclaim by five years, and every fucceſlor ſhall 
have a new five yearss Pl. C. 538. Trin. 20 Eliz, 
Croft v. Howell, | 

So an officer having land pertaining to his office, as a 
parker, &c, ſhall be barred by a fine levied by his diſ- 
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ſeiſor and five years paſſed ; but not his ſucceſſor, utileſs 
five years paſs in his time. bid. RE 


It was reſolved, that this aCt ſhall bar a woman of 
her dower x 6 a fine levied by her huſband with procts- 


mations, if ſhe does tt bring her writ of -dower within 
froe years after the death of her huſband. 13 Rep. 20. in 
Canc. cites Hill. 4 Hen. 8. Rot 344. C. Bi 5 El. D. 224% 
4 C. 373: b. Roll. R. 306. arg; cites 15 El, Dc Grave's 
caſe. 
If the five years commence in the life of the anceſtor, the 
heir, though within age, muſt claim within thoſe five 
years, or he ſhall be barred ; adjudged; Trin. 2 Eliz. 
Pl. C. 356. Stowell v. Zouch. 
A. ie for life, remainder in fee to B, A. levies a 
tine, B. ſhall have five years for the title, and the for- 
feiture, and after the death of A. he. ſhall have other five 
years for the title to him accrued by the death, and deter- 
mination of the eſtate of 4. D. 3. b: margs pl. 5. cites 
32 El. Davies's caſe; | beg” 
Tenant for ninety-nine years, if he lives ſo long, levies @ 
fine, and dies; and it was reſolved per cr. that he in re- 
verſion ſhall have five years after the death of the tenant to 
avoid the fine; and per Hale Ch. J. There can be no dif- 
ference between a fine levied by tenant for life and for years, 
the reaſon being the ſame in both caſes ; and ſaid that 
Lord Coke's opinion, 9 Rep. Podger's caſe, was made to be 
a queſtion. Trin. 24 Car. 2. B« R, 2 Lev. 55. Whaley v. 
Tankard. Raym. 219. S. C. acc. - 2 Vent. 241. S. C. 
3 Keb. 30. 8. C. 2 Vent. 334. in the caſe of Dighton v. 
Greenvill, Ventris J. in his argument, cites both the 
cale of Podger, and this caſe of Yhaley vs Tankard, and 
ſays, that though he admits this caſe to be good law, yer 
he obſerves that it is a reſoſution carried beyond the words 
of the ſtatute; for the right is not purſued within five 
years after it firſt came, and ſays, it is only a conſtruQion 
by equity, and that he ſhould not have gone fo far, if not 
led by authority. | 
See?. 7. And if the ſame perſon.) But if a ſtranger to the 
fine who is of good memory, becomes of not good memory, or is 
impriſoned in the third year after the proclamations made, 
and ſo continues till the five years are expired, and after 
he recovers his memory, or is out of priſon, he ſhall not. 
be barred; for latches cannot be aſſigned in ſuch caſe. 
But if in the third year the ſtranger to the fine goes beyond 
ſea, or takes baron and fo continues till the five years are 
palt, they ſhall be bound; for theſe are voluntary atts, 
which the other are not ; per Brown and Sanders ]. - Pl, 


| C. 366. a. in the caſe of Stowell v. Zouch. 
Sea. 4. To their heirs. ] Hobart Ch. ]. ſaid, that it was | 


'Though the ſue in tail be beyond ſea, yet inaſmuch as he 
is privy and out of the ſavings of the 4 Hen. 7, he is bound 
notwithſtanding. As if the iſſue in tail be within age, or 
under coverture, or non compos, Or in priſon ; reſolved by 
all the Juſtices, 3 Rep. g1. the f#/7) reſolution. in the 
caſe of fines. And the Reporter infers, that if infancy 
coverture, 7n ſane memorie, or impriſonment of the 
heir in tail, ſhould give him power, in ſuch caſe to avoid 
the fine, no man could be aſſured of the land conveyed 
to him by any fine, and denies what is faid by the 
counſel. Pl, C. 430. in Smith and Stapletor's caſe. 4 Rep. 
gl. ba Paſch. 44 Eliz. in the caſe of fines. 

But if the difſer/ee dies, the feme enfient with a ſon, and 
the difſe;ſor levies a fine, and after the ſon 7s born, now he 
is not excepted by the letter of the aCt ; for the at excepts 
no infant, ag ſuch who at the time of the fine levied was 
within the age of twenty-one years; and none is within 
the age of twenty-one years, but only ſuch who is in rerum 
natura, and the ſon in this caſe was not born, nor in rerum 
natura, at ſuch time, nor could he ſay, that he was within 
the age of twenty-one years at the time of the fine levied; 
for his age is accounted from the time of his birth ; and 
he was not born at this time, and fo he is out of the letter, 
but yet is within the intent, and ſhall be aided by the ex- 
ception. Pl, C. 366. a. 366. b. Stowell v. Lord Zauth. 

A. tenant for life, remainder in tail to B, B; being 
beyond ſea, and leaving a ſon within age in England, A. 
levies a fine ;z| B. never returned, but died, immiediately 
after the fine, abroad ; and it was agreed by the whole 


court, that the ſon was not barred ; for though the con-= 
| dition 


dition of the ſaving is, that the party purſue his right 
within five years after his return, and this condition was 
never performed, becauſe he never returned, yet there 


was no default in him to exclude him from the ſaving, 
and then the ſon- is aided by the other ſaving which re- 


tates to infants. Trin. 32 Eliz. Sav. 128, Sir Robert 
Cetron's caſe. Le. 211. $ C. And, 264. L- 

Se. 8. Having any right, or title, or cauſe of attion.] 
So that a fine with prociamations binds fuch only as have 
title to the land, and binds not juch as have rent, c:mmon, 
eftrvers, way, or the like, out of the land, fo that they 
ſhall not be concluded of their rent, common, eftovers, 
way, or the like, though they claim not within the five 
years, For the ſtatute ſpeaks only of binding the lands, 
and ſays nothing of the profil apprender out of the land. 
Br. Fines, pl. 123. | 

$2 of an authority to 5 land, he who has fuch autho 
rity, may ſell after the five years aſter proclamations ; for 
he has no intereſt in the land, but has power only to ſell 
it. Br. Fines, pl. 123. 

Seat. 9g. Concluded by the ſaid fines for ever.] If tenant 
in tail levy a fine, the i/ue in tail is privy and therefore 
barred of averring quod partes finis nthil habuerunt ; ad- 
judged, fer tot cur. Le, 85 Mich, 29 & 3o Eliz. CB. 
Zouch v. Bmfie'd, cited 3 Rep. 88. in the Eaſe of tines. 
A. 250. 8. C, Iflue in tail is privy; becauſe if the 
fine be erroneous, he may have a writ of error, which he 
could not have, if he was not privy. And. 171. $S. C. 
arg. cites 19 FH. 8. 6. Re ; 

Stat. 31 Eliz. c. 2. EnaCts, that all fines with pro- 
clamations. to be levied in the Common Pleas, ſhall be 
proclaimed four times only, viz, one in the term in 
which it is engroffed, and one in every of the three terms 
holden next after the ſame engroſfing ; and every fine 
ſo proclaimed ſhall be of force, as if the ſame had been 
ſixteen times proclaimed according to the ſtatute hereto- 
fore made. | | | 

If the conuſee dies, the heir has eleQtion to have the 
fine with proclamations, as well as the anceſtor. For 
it is for his benefit, and the ſtatute does not reſtrain it. 
And the reaſon of 8 Ez. 254. why the proclamations 
there were ſtayed after the conuſee's death, was, becauſe 
a formedon was depending, and that was only in the dif- 
cretion of the court. Gro. C. 693. ith. 41 & 42 Eliz, 
B. R. Wakefield v. Hodgeſon. | 

The proclamations do not make the eſtate, bnt enure 
to them made by the fine, and the bar according to the 
eſtate; which paſſed before by the fine. Poph. 63. in 
caſe of Harry v. Farcy. : 

The proclamations ſerve only to diſtinguiſh, that it is a 
fine according to the ſtatute 4 H. 7. for though the iſſue 
having notice by the proclamations, brings his formedon 
accordingly, yet'it ſhall not avail him. 3 Rep. 91. Paſch. 
44 Eliz. in caſe of fines. 

Where a fine, and five years paſt, are urged to bar a 
right, &c by non-claim within the ſtatutes, he muſt ſhew 


the proclamations under feal ;+ and the chirographer's 


mentioning that it is a fine with proclamations, as is ufual, 
will not ſerve. Clayt. 51.13 Car. Allen's cafe, 

A fine with proclamations when given in evidence, 
- ought to have the proclamations indorſed on it ; and it is 
not enough to ſay that is is ſecundzm formam ftatuti. Held 
on a trial, per Scroggs Ch. J. 2 Show. 126. fl. 105. 
Trin. 32 Car. 2. B. R. Anon. 


32 H.8. cap. 36. (intitled, For the expoſition of the 
Nature of fines) ſeft. 1. enats, that all fines levied be- 


fore the Juſtice (viz. of the Common Place) with pro- 
\_ clamations, according to the ſtatute, (viz. 4 H. 7. c. 23.) 
by perſons of full age, of lands before the fine levied in 
any wiſe intailed to the perſons levying the fine, or to any 
anceſtor of the ſame perſon, ſhall be, after the fine le- 
vied, engrofſed, and proclamations made, a bar againſt 
the perſons and their heirs claiming the faid Jands, by 
force of ſuch intail, and againſt all other perſons claiming 
the ſame to their uſe, or to the uſe of any heir of the 
bodies of them. 

$24. 2. Provided, that this aCt ſhall not bar any per- 
ſons, by reaſon. of any tine levied by any woman after the 
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death of her huſband, contrary to the ſtatute 11 7, 7. 
cap. 20, of lands of the inheritance or purchaſe of the 
huſband, or his anceſtors, aſſigned to any ſuch woman in 
dower, for term of life, or in tail. 

Set. 3. Provided alfo, that this aft do not extend to any 
fine levied of lands, the owners whereof, by any expreis 
words in any aCt of parliament made fince the 4 H. 7, 
are reſtrained from making any alicnations. 

Sef?. 4+ Provided that this aCt ſhall not extend to any 
fine to be Tevied by any perſon of any lands, before the 
levying of the ſame fine, given to the perſons ſo levying 
the ſame, or to their anceſtors, in tai}, by letters patent, 
or by aCts of parliament, the reverſion” whereof, at the 


time of the fines levied, being in our Sovereign Lord, his 


heirs or ſucceſlors, 
This ſtatute zs net properly a flatute, nor does fines re- 
ceive any ſtrength or virtue by it ; but it is only a con- 
firuftion of 4 H. 7. and whereas this ſtatute conſtrues 4 H, 
7. to extend to fines levied by tenant in tail, the eſtate 
tail ſhall be adjudged in law, to be bound by 4 Z. 7. 
and not by this ſtatute, which is rather a judgment up- 
on 4 H. 7. than any new ſtatute. Per Periam J. Le. 
76. Mich. 29 & 39 Eliz. C. B. in the caſe of Zouch v. 
Bamfield, | 
Sect. 1. By perſons of full age before the fine levied. IF. 
deviſed lands to ]. when he ſhould come to the age of twenty- 
froe years ; ]. after twenty-one, and before twenty-five years, 
levies a fine with proclamations, and then attains to the 
age of twenty-five years, and had iſſue A. and died; and 
the queſtion was, Whether, the. efate tail in futuros, and 
contingency, at the time of the fine levied, was barred or 
not ; and it was reſolved that it was, and yet the connuſor 
had but a mere poſſibility, to have the eſtate, at the time 
of the fine levied, and though he was not ſeiſed by force 
of the tail, at that time, yet by force of the words (before 
toe fine levied in any wiſe intailed) an eſiate tail in futuro 
15 comprehended; but no judgment was entered, Per 
IVarburton J. 10 Rep. 50, in Lamfe''s.caſe, cites Hill, 29 
Xl. Rot. 824. Grant's caſe. Rajzm. 150. 8. C. cited. 
Poſſeſſion in the conuſor is not requiſite to the fne's being 
a bar of an eſtate tail. By the words of the ſtatute a fine 
doth bar the intail in many caſes, where the conuſor cannot 
give the land, becauſe he has it not. 


Wingfield, 

Tenant in tail diſcontinues and difſeiſes the diſcontinuee, 
and levies a. fine, with proclamations to A, fur conuſance 
de droit come ceo, Sc. and takes back an eflate in fee by 
render, 1n the ſame fine. The diſcontinuee, before all the 
proclamations are made, claims, and after the proclamations 
paſs, and within a year after he claims; and after, te- 
nant in tail dies ſciſed ; and by all the Juſtices of C. B. 


the herr 1s nat remitted to the ſaid lands; and this was by 


virtue of this ſtatute, which bars tenant in tail, and his 
heirs by the ſaid fine, Kelw. 210, 6. pl. 19.+Trin. 4 Eliz. 
Anon. | F 

A. before this ſtatute gave lands in tail, remainder #5 the 
King in fee ; tenant in tail had iffue three daughters; one 
of the daughters in Queen Elizabeth's time, levies a fine 
of her part with proclamations, and they are had during 
her life, and ſhe dies without iſſue; and it was adjudged 
that this fine by force of this ſtatute barred the daugh- 


ters, and their heirs, and yet it did not make any diſcon- 


tinuance. Mich. 15 & 16 Eliz. Bendl, 223, pl. 254. 
Tenant in tail, remainder to the King, levied a fine, had 
iffue, and died ; and it was adjudged, that the iſſue was 
barred, and yet the remainder which was in the King, 
was not diicontinued ; for by that fine, an eſtate in fee 
{imple determinable upon the eſtate tail, paſſed unto the 
conuſee, Afich, 16 Eliz. C. B. 3 Le. 57. Faikfon ve. 
Darcy, The ſtatute 34 I. 8. 20. has a proviſo gene- 
rally, that no aCt done by tenant in tail ſhall prejudice 
the iſſue ; but this ſhall be intended where the King is 
donor, and not otherwiſe, as appears by the preamble of 
that ſtatute ; and therefore the general words in that a& 
reſtrain the general law, made by 32 Hen. 8. and this ſta- 


115, $.C. and 46. pl. 118. 8. P. and ſeems to be 8. C. 


5 


| Per Hobart Ch. ]. 
Hob. 258. Mich. 16 Fac. in the caſe of Duncome v, 


tute ſays nothing of rever ſions, but only of remainders. Mo, 


it 
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Tt: was refolved' by all the* Judges of CR that this 
ftatute extends to fires levied by concluſion, and ſhall bind 


the eſtate tail, th:ugh partes finis nihil hatuerunt., 3 Rep. 
*90. in the cafe of tines, Cites Paſch. 28 El. Rt. IF 
Ziuch. ve Bamfie'd. Le. 84. $.C. | 

Fenint in tu] to him and his heirs male, the rever/zan 
being 7 the K:-g, ſuffers a common recovery, or levies a 
tine, and by the opinion of the Judges, the heir is bar- 
Ted, though it be no difcontinuance of the tail, nor againſt 
the King, of the reverſion ; and Englefield ſaid, that he 
had known this caſe, and the caſe was held by good ad- 
vice to be a bar ; but Shelley doubted. D. 32. «. pl. 1. 
It was reſolved, that if tenant in tazl, of the gift of the 
King, levies a fine, and ſuffers a recovery of the eſtate-tail 
it is no bar ; for 34 7. 8. ſaves it; but otherwiſe if the 


| King fir mmey grants in tail ; per Coventry, Hide and 


Richard'on. Ubid. in  marg. cites Hil. 5 Car. in Can. 
'E. of NUttingham v. Ld. Monſon. | 1.485 
Pajch. 28 H. 8. Fine levied by tenant in tail, the, re- 
wer/ſ191 in the crown, bound the iſſue by 4 H, 7+ and the 
'22 H. 8. provides, that the ſame ſtatute ſhall not extend 
to fines levied by tenant in tail, the reverſion in the 
crow; but that the ſame ſhall be of like force, as they 
ſhould have been, if that at had not been made, which 


amended not their caſe. Whereupon in Stafford's caſe, | 


the Judges deviſed to help that flip, by a very oblique 
and indireC ſtrain, upon the ſtatute of 34 H. 8.. 20. 
whereby it was provided, that no common recovery, in 
that caſe ſhould bind the iſſue, but that he might enter 
aſter the death of tenant in tail; the faid recovery, or 
any thing done or ſuffered by or againſt, ſuch tenant in 
tail, to the contrary notwithſtanding. 8 Rep. 78. Staf- 
ford's caſe and Notely's caſe. Per Hobart. Hob. 332, 333: 
Mich. 19 Fac. in Macwilliam's caſe. Sav. to5, 

A point intended for a ſpecial verdict was, whether a 
non-claim for five years after the fine ſhould bar the 1ſſue 
that omitted to claim, fo as to bind him. for his life, though 
it would be no bar to his iſſue. But the jury” found a 


_ claim: by him, and fo the point came not in queſtion. 


See $14. 166, Lloyd v. Pollard, and 1 Keb. 620. 8. C. 
knd cites Cro. E., 595. where it is the opinion of ſome 
of the judges, that ſuch fine fo levied by diſleiſor, &c. 
ſhall bar the tail, and that it is caſ/us omiſſus out of the 
ſtatute, and according to it this caſe is cited in 1 [nff. 
373. 4. but ſeems that it 1s not Jaw ; and fo held Levzns 
in the caſe of the E. of Derby, in the Exchequer Cham. 
ber. Sid. 166. Mich, 15 Car. 2. B. R. in caſe of Lloyd v. 
Pollard, | ; | | 
* A. a woman, tenant for life, remainder to B. in tail. 
A. married, and then ſhe and her huſband levied a fine to 
B. the remainder-man, and took back, by render, a rent- 
charge; A. and B. died, and the iflue in tail enters, and 
by the opinion of the Judges, the grant and render by 
the ſaid fine is out of the ſtatute, and ſhall bind the ifſue 
5n tail. But the parties agreed. Kelw. 210. Parker v. 
Paynet. "The Lord Keeper's opinion was, that howſoever 
4 HH. 7. was, at the making thereof, as to barring, or not 
barring an eſtate tail; yet when 32 H. 7. comes, and 
declares upon 4 H. 7. now all fines are good from 4 FH. 7. 
to bar eſtates tail. Skin, 92. Hill. 35 Car. 2. B. R. in 
the Earl of Derby”; caſe. | pa 
Seft. 4. In the tail, by letters patent,] In two caſes this 
ſtatute ſeems to weaken the ſtatute of 4... 7. in the caſe 
of fine by tenant in tail, by aCt of parliament, and tenant 
with reverſion in the crown. Per Hobart Ch. J. Hob. 
32. M{ih. 19 Fac. in Macwilitam's caſe. Ps 
A. deviſed land to his wife for life, remainder to his 
ſon in tail, when he ſhould attain to his age of twenty- 
five years; and before that time he levied a fine, this bar- 


_ red his iſle, though he had nothing in remainder, as it 


was allowed he could not have till that age ; for though he 
was not aCtually tenant in tail when he levied the fine, but 
the veſting of the eſtate depending on the contingency of 
bis coming to that age, yet the iſſue being obliged to 
make, out his title through his, mult be barred as a privy 
within the words of the 4 H. 7. and the conuſor was a 


-perſon to whom the land was intailed, and fo plainly 
within the words of the 32 HZ. 8. Cre. £liz. 611, Cro. 


Car. 435. 
Vo. Il, N* 7 5s 
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clamations are paſt, though a right really deſcends to the 
Tue, becauſe the fine is np. bar till the proclamations are 
paſt, yet after the groclamatigns the intail is barred ; for 
the proclamations; diſtinguiſh the. fines which: bar the in- 
tail from thoſe at Common Law, which only diſcontique 
it ; and by the expreſs words of: 32 H. 8, all fines levied 
with proclamations of any lands. intailed to the-perſon ſo 
levying the ſame, or. to any. of his anceſtors, Gall im- 
mediately after the proclamation made be adjudged a ſuſfi- 


cient bar againſt the ſaid perſon; and his heirs, claiming 
only. by forcs of the ſaid intail.. 3 Co, 86. 
437+ 2 And. 197: Moor 628 | 
Hence it was adjudged, that where 4. was tenant for 
life, remainder to - B. ia tail, and B. levied a fine, .and 
dicd before all the proclamations were paſt, his iſſue -be- 
ing out of the realm ; that after the proclamations were 


paſt, though the iſſue, immediately upon his return into 


the kingdom, made his claim to, the remainder, yet it 


availed him nothing, but the fine was a final bar to him 
3 Go. 87: caſe of fines. __. ka RF | | 
SO it is if there be grandfather, father, and ſon; and 
the grandfather being tenant in tail, enfeoffs the, father, 
and afterwards difſeiſes him, and then levies a fne with 
proclamations to F. S. but before the proclamations were 
all paſt the father entered, and aſter they were all paſt the 
conuſee entered, and then the grandfather and. father die, 
and the ſon brings his ſormeden ;, the _ plea 8d. the 
fine with proclamations, and the demandant. thereupon 
the entry of his father, but could recover nothing ; be- 
cauſe after the proclamations paſt, .the.fine was a good bar 


. 


vied the fine, Cyro. Eliz. 589, 610. os Tei}. I a 

And the law is the ſame in caſe of ations brought as 
of an entry made .o preſerve the intail ;. for if-tenant in 
tail levies a fine, and dies before all the proclamations are 
paſt, and the iſſue in tail brings a formedeon, - the conyſee 


” 


may plead the fine with proclamations, though they were 


made pending the writ. . 3 Co. go. Plow. 435... _ 

And this has been carried ſo far, that though a parti- 
cular tenant, who is a ſtranger to the tenant in. tatl, 
ſhould enter before the proclamations were paſt, to pre- 
ſerve his own right, yet the intail is barred ; as if 4, te- 
nant for life, remainder to B. in tail ; remainder to C': 
in fee, and B. difſeiſes 4. and levies a fine, but before 
the proclamations are paſt, the tenant for life enters, and 
avoids the fine as to himſelf and C. though in this caſes 
neither the eſtate of 4. nor C. are affeQed by the fine, yet 
after the proclamations made, the intail is barred from 
the proclamations made, nor can any. act of the iffue 
preſerve it. Cro. Eliz, bio. Poph. 65, 66. 

As tenant in tail may convey his whole eſtate by the 
fine, ſo may he crave any leſler eſtate out of it, which 
{hall likewiſe bind the ifſue after his death ; as if there be 
A. tenant for life, remainder to B. in tail, and B, agrees 


to make a. leaſe for years, to FD upon writ of covenant 
ac 


brought by B. againſt F. $. be may levy a fine come «eg, 
&c. to p. 29% B. £4 render them - 7.8. for; the 
term agreed on, with reſervation of a .rent ; and® this 
leaſe ſhall continue in force againſt the ifſue, becauſe when 
7. S.: conveys by the fine, though he really has no right, 


the tenant in tail and his iſſue are eftopped to ſay other- 


wiſe than that he took a ſee: ſimple ; and conſequently it 
appearing by the fine that he was tenant .in fee-ſ1mple, he 
has thence a power to make a leaſe to bind hisifſue. Plow. 
439. Bro. ttt. Fines 106. I 

But if there be tenant for life, the remainder in tail, 
and the tenant for life levies a fine come ceo, We, to. the 
tenant in tail, who grants and renders. a rent-charge out 
of the lang to the .conuſor, this;/fine ſhall not bind the 
iſſue, becauſe the rent was newly created by, tenant in 
tail, and not intailed to /him,. or any of his anceſtors. 
and the intail of the land continuing, no incumbrance of 
' the donee -can affeft the land any longer than his lite. 
I And. 6. 23 Cs. 8g. Dyer 213. Plow. 435« 
| If there be A. tenant in tail, the remainder. to. Þ. 
' In tail, the remainder tothe right heirs. of the. tenant 
in tail, and the tenant in tail bargains 2nd ſells the lands 


> 


to 7,8. and his heirs, and then levies a fine to him; 
QO _ this 


2 


Tt 


| Tf tenant, in tail levies a fine, and dies before the pro- 


law. 4.39» - 


to the intail, which was madeto the grandfather who le-_ 


ws 
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this is a bar to the iſſue [in tail, but no diſplacing or 
_ diſcontinuance of the remainder in tail, becauſe the bar- 
gain and fale conveyed no more than what the tenant in 
tail could lawfully grant, which was a deſcendable eſtate 
during his own life, and no eſtate of freehold paſſed by 
the fine, that being before conveyed by the verges and 
ſale ; but yet the fine had this effe&t, though ſubſequent 
to the bargain and fale, to convey the whole eſtate- 
tail to the bargainee, who before had but a deſcendable 
eſtate during the life of tenant in tail ; becauſe wherever 
a fine is levied to a perſon to whom the lands were in- 
tailed, and whom the ifſue muſt mention in his formedon, 
ſuch fine cuts off the intail, and bars the iſſue. 10 Co. 
96, 1 Bulſtr. 162. S. C. 


5. Of the operation of a fine in barring flrangers, or thoſe 
who have but an uncertain intereſt, as a term fer years, or 
barely an equitable intereſt. 

If tenant in tail be difſeiſed, and the difſeiſor levies a 
fine, the diſſeiſee has five years to make his claim by the 
firſt ſaving, becauſe he is the firſt who has a right at the 
time of the fine levied; and if he omits to make his 
claim in that time, the iſſue is bound for ever. 3 Co. 
87. Cre. Eliz. 896. Co. Lit. 372. Though .the ſta- 
tutes 4 Hen. 7. and 32 Hen. 8. have made the operation 
of fines ſtronger againſt parties and privies than they were 
at Common Law, for by them the ifſue in tail is bound 

though not thoſe in remaindgr or reverſion; 
they enlarged the privilege tat ſtrangers had at Common 
Law to avoid them, for upon theſe ſtatutes they have five 
years from the fine to make their claim, where they have 
a preſent right at the time of the fine levied ; and where 
it accrues after the fine, they have five years from the 
time of ſuch accruer ; whereas by the Common Law in 
both theſe caſes a ſtranger had only a year from the entry 
of the ſilver, at which time the land paſled. 2 Bac. 
Abr. 532. = ET 

If tenant in tail bargains and ſells his lands, or diſcon- 
tinues the tail, and the bargainee or diſcontinuee levies a 
fine, though five years paſs in the life of the tenant in tail, 

et the ifſue ſhall have five years after his death to avoid the 

ne; for his father having given all his right by the ſale, 
could not claim any right againſt his own gift; the iſſue 
therefore is helped by the ſecond ſaving, becauſe he is the 
firſt to whom the right accrued after the fine levied. Dyer 
3- 3 Co. 87. b. Cre. Eliz, 896. 
| If a mortgagee be difſeiſed, and five years paſs aſter 
the proclamations, the mortgagee is hereby barred, but 
if the mortgagor pays or tenders his money, he has five 
| years to proſecute his right by the ſecond ſaving in the 
at, becauſe his title did not accrue till the payment of the 
_ money. Plow. 373- 

If an infant difleiſfor be difſeiſed, or makes a feoff- 
ment, and the feoffee, or difſeiſor levies a fine, and five 
youre paſs, the firſt difſeiſee is barred of his ng by the 

cſt ſaving in the at, becauſe he has a preſent right, 
which he ought to purſue immediately by aCtion or entry ; 
but the infant ſhall have five years from his full age to 
avoid the fine, becauſe no laches is to be imputed to him 
from the time he arrives at his full age. 2 Bac. Abr. 532. 

A. ſeiſed of Black Acre in fee is difleiſed by B. who 
levies a fine with proclamations of the ſaid Acre during 
the life of 4. three years after the fine levied, 4. dies, 
and his right deſcends to C. his grandſon, as his heir, 
who at the time of the deſcent of ſuch right was an 
infant ; and the queſtion was, whether A. and C. having 
ſuffered five years after the fine levied to paſs during his 
anceſtor's life and his minority, without making any 
claim, ſhould be barred, or ſhould have other five years 
upon his arrival at full age to maxe his claim in; and it 
was adjudged, that he ſhould not, but that he was barred, 
and that by virtue of the firſt ſaving in the 4 H. 7. which 
| faves to every perſon and their heirs, other than parties to 
the fine, ſuch right, claim and intereſt as they have in 
lands and tenements whereof a fine is levied, ſo that they 
purſue ſuch right by way of aCtion or lawful entry within 
five years. Now A. having a right to Black Acre at the 
time the fine was levied, conſequently he and his heirs 

2 | 


et have | 


124. Cre. 
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| muſt be compichended in this ſaving, but then they 


cannot take the benefit of ſuch comprehenſion unleſs they 
purſue the method, and the time preſcribed and limited 


in the ſaid ſaving, which they apparently negleCted to do, 
| ince neither A. nor his grandſon made any claim or entry, | 
or brouzht any aCtion for recovery of their right within 


the five years; and therefore ſuch right muſt be barred 
and extinguiſhed ; and C. in this caſe ſhall have no pri- 
vilege of infancy, becauſe the ſtatute extends that only in 
caſes where the right firſt attached in the infant, and 
therefore ſhall have five years after his inſancy to make his 
claim ; but here the right was firſt in A. at the time of the 
fine, and the ſtatute allows but five years to purſue the 


| right from the time it accrues, which was not done in 


this caſe, Plow. 356—372. | 
But if A. be tenant in tail, the remainder to B. in fee 


and A, levies a fine with proclamations, and then B. diesy 


his heir within age, and then A. dies without iſſue, and 


five years paſs without any aCtion brought by the heir, 
yet he ſhall either, during his minority, recover tke land 
notwithſtanding the five years lapſed, becauſe the right 
firſt accrued to him, B. having. no right to the land by 
the remainder, till the eftate-tail was ſpent, which did not 
happen in his life ; or the heir of B. may defer making 


his claim till he comes of age, and then by the expreſs 


words of the aCt he ſhall have five years to recover his 
right. Dyer 133. Cs Bag | 

It 1s a rule, that an intereſt is not barred by a fine that is 
not diveſted and turned to a right ; for if the perſcn who 
has the right continues in poſſefſion at the time of the fine 
levied, he is under uo neceffity to make his claim, and 
cannot be put to his aCtion or entry, which are the only 


remedies*the act gives to avoid fines and ſecure one's 


intereft, becauſe he being in poſſeflion, and not diſturbed 


by the fine, has already all thoſe remedies ir can give 
him, and therefore it were fruitleſs and unneceflary to 
purſue them ; as if a man levies a fine of land out of 
which I have'a rent, common, or the like, the fine and 
five years nonclaim ſhall not affet me, becauſe I am ſtill 
in poſſeſſion of my rent or common, aud it were in vain 
to endeavour to recover what I ſtill enjoy. 2 1ft. 517, 
9 Co. 106. a. Cre. Fac. bo. 5 Co. 124. 1 Fendgfia- 

A. leaſes to B. for years, to commence after a former 
leaſe in 2/e; the firſt leaſe is determined, and before any 
entry by B. the lefſor enters and makes a feoffment, and 


levies a fine, and five years paſs without any claim, B.. 


is barred of this intereſt ; for by the general clauſe, the 
fine concludes all privies and ſtrangers, and the firſt [ay- 
ing includes the leſſee in reſpet of the word intereſt, 
which a term for years may properly be called. 5 Ge. 
Tac. bo. 9 Co. 105. 

But it B. who had the ſuture intereſt, had died before 
the determination of the firſt leaſe, and upon the expi- 
ration thereof the leſſee had entered and levied a fine; 
and after the firſt five years adminiſtration was granted, 
the adminiſtrator ſhould be allowed five years to make his 


claim; for none had a right or title of entry before, and 


it accrued to him by the adminiſtration after the fine, 
and conſequently he ſhall be allowed five years from the 
accruing of his right; but in the former caſe the leflee 
had a right of entry at the time of the fine levied, and 
therefore could have but five years from that time ; but 
if the leflor enters upon the firſt leſſce, and levies a fine, 
the ſecond leſſee thall have five years after the firſt leaſe 
is determined, becauſe his right firſt accrued. 1 Leen. 99. 
2 Leon. 157. Cro. Fac. 61. 5 Co. 124. a. | 

As if a man ſettles Jands to the uſe of himſclf ſor life, 
and that if he ſhould make a jointure to his wiſe, and a 
leaſe for thirty-one years, to commence after his death, 
and then the truſtees ſhould ſtand ſeifed to ſuch uſes ; he 


made a leaſe accordingly, and then he and his wife levied 


a fine;. the leaſe is not barred, though five years ſhould 
paſs without entry or claim, becauſe he having but a fu- 
ture intereſt, it was not diſplaced or diveſted by the fine ; 
conſequently an entry were fruitleſs to preſerve that 
which was not touched by the fine ; beſides this being 
an inter eſſe termini, the lefſee had no Tight till after the 
death of the leflor, conſequenly muſt have five years 

from 
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| for then their right firſt accrues. | 
man has a decree in Chancery to charge lands, and the | 


| ſerves future rights, as well as thoſe in preſents. 


_ Eliz. 254. 3 Co. 58 


0 
from the accruer of his right to preſerve it. Hard. 410, 
» 4I0- | YP | 

I copcholder may be barred by a fine and non-claim, 
becauſe it is an intereſt within the ſtatute ; ſo executors, 
that have land till debts and legacies are paid, may be 
barred by a fine and five years non-claim, becaiiſe the 
likewiſe have an intereſt within the words of the ſtatute. 
g Ce. 105. a. 5 Co. 124. But it has been ruled in 
Chancery, that where . deviſes lands to B. in tail, re- 
mainder to C. in tail, ſubjeC to the payment of legacies, 
and C. levies a fine, and five years paſs without any 
claim, that the legacies are not barred by the fine; for 
C. having no title but under the will, the purchaſer muſt 
be preſumed to have notice thereof, and legacies thereby 
bequeathed. 2 Fern. 662, 

if there be tenant by elegit, ſtatute-merchant or ſtaple, 
and a fine levied of thoſe lands, and five years paſs with- 
out any claim, they are bound by the fine, becauſe they 
have each of them an intereſt within the words and in- 
tention of the ſtatutes, and ray ay ſhall be bound if they 
do not purſue their rights within five years. 2 Int. 517. 
g Co. 124. 0, Plow. 374. So it 1s if an inquiſition 
upon..an elegit be found, and then a fine be levied of the 
lands, and five years paſs without any claim, the intereſt 
of the tenant is barred, becauſe, after the inquiſition 


| found, the party before entry has the poſſeſſion, and may 


have an ejeCtment or treſpaſs, and therefore their intereſt 
may be diſplaced, and conſequently the right barred. 1 
Med. 217. | 

But if a man have a judgment for a debt at Common 
Law, and the debtor, before the land be extended, aliens 
by fine, and five years paſs, the plaintiff may ftill have a 


feire facias and an elegit ; fo it is of a conuſee of a ſtatute 


before execution ſued; for though the judgment and ex- 
ecution be incumbrances that are chargeable upon the 
eſtate, yet beforg execution ſued, the conuſee, &c. has 


'no right to the land ; for his releaſe of all his right to the 


land will not hinder him from ſuing out execution, and 
conſequently they cannot be barred by a fine, unleſs they 
omit to poor their claim in five years after the extent, 


1 Mog. 127. So if a 


tenant of the land, after the decree, aliens by fine, and 
five years paſs yet the plaintiff may have execution, be- 
cauſe till the decree be executed, he has no right to the 
land, and therefore is not obliged to make any entry or 
claim to preſerve it till his title accrues. 1 Chan. Caſ. 
268. 

If leffec for years be ouſted, and he in reverſion diſ- 
ſeifed, and the difſeiſor levies a fine, this and five years 
non-claim ſhall bar both, becauſe the leſſee for years may 
have his ejetment, and the lefſor his aſſiſe. 9 Co. 105. 


But if leſflee for life be diffeiſed, the reverſioner ſhall have | 


five years after the death of the particular tenant, becauſe 
he can have no ation to recover the freehold. 9g Co. 


105. b. Co. Lit. 250. Plow. 374. | 
"2 it leflee for life or years makes a feoffment, and levies | 


a fine, and five years paſs without entry or claim by the 
reverſioner, and then the lefſee dies, the reverſioner has 
five years to preſerve his right, becauſe he has two dif- 
ferent rights in this caſe upon the feoffment and fine ; 
one immediately accrues by the aft of the leſſee in com- 
mitting the forfeiture ; the other upon the death of the 
leſſee, or expiration of the term, and therefore ſhall not 
forfeit the laſt by omitting to take advantage of the firſt ; 
wherefore if the reverſioner omits to enter upon the 
breach of the condition in law, yet his old right, which 
accrues upon the death of the leſſee, or expiration of the 
term, {till continuing, is faved by the ſtatute, which pre- 
1 Vent. 
3 Keb. 37, 110. Raym. 219. Moor 71. Cro. 


Cro. Car. 157. But if tenant 
in tail makes a leaſe for life, and ſo diſcontinues the tail, 


241. 


and then levies a fine with proclamations, and dies with- 


out iſſue, and five years paſs without any entry or claim, 
the remainder-man is barred, becauſe upon the death of 


| tenant in tail without iſſue, his title commenced, and 


ſha}{ be allowed but five years from thence to preſerve it. 
Cra. Car. 156, ; 


; 


and the leſſee levies a fine, B. being out of the realm. 
if B. dies beyond ſea, the iſſue, in tail is at large td avoid 
the fine when he pleaſes ; for that clauſe of the 4 H.' 7., 


purſue their right, cannot be extended to this caſe, be- 
cauſe B. being dead, cannot return into the realm to make 
his claim, "a the clauſe limits five years to him and his 
heirs after his return, which now is become impoſlible. 
2 Inft. gig. rr nb It $i: 
A copybolder of a dean and chaptet levied a fine with 
proclamatioris, and. five years paſt without any claim b 
him that was dean 2t the time of the fine, yet the ſucceed- 
ing dean was not bound by the fine, becauſe if that were 


uſe to reſtrain alienations ; for then, by combination be- 


chapter might be'aliened. 1 Yent. 311. 
and afterwards purchaſes the inheritance, 5rd. octupics 
the land, and then levies a fine, and five years paſs with-' 
out claim by the aſſignee, the term is loſt, for neither the 
ceſtui que trufl, nor the termor, thave any remedy ; nor 
the ce/tui gue truſt, becauſe he by the fine hath acknow- 
ledged the land to be the right and inheritance of the 
conuſee, and it were unreaſonable to allow him any pre- 
tenſions after ſo ſolemn a confeſſion to the contrary ; nor. 
the termor, becauſe he having a right at the time of the 
ſine levied, and omitting to make his claim within five 
years, 1s barred by the expreſs words of the ſtatute ; ſo it 
is if tenant in fee ſimple makes leaſe for a hundred years 
to attend the inheritance in truſt for himſelf, and till 
continues in poſſeſſhon, and makes a leaſe for fifty years, 
and levies a fine fur conuſance de droit to confirm it, and 
five years paſs without any claim by the firſt' lefſee, 'his 
intereſt is barred by the fine; for the ſecond leaſe and the 
fine deveſted'the firſt term out of the leſſee, and conſt-' 
intereſt muſt be barred. Cro. Car. 110. 1 Lev. 270. 
1 Sid. 478. 1Yent, 8. 1 Chan. Rep. 51, 66,  * 
But if a man purchaſes the fee ſimple of Black Acre, of 
which there is a long leaſe in being, and the conveyance 
is made by fine, and the purchaſer, to protect the inhe- 
ritance, has an aſſignment of the term in' truſt, for 'hink< 
ſelf, though the termor makes no claim in five years, 


| yet the term continues, becauſe the ſtatute of fines being: 


made ' for the ſecurity of the purchaſers, they woutd 
weaken their intereſt, if fines deftroyed ſuch leaſes againſt 


I Lev. 272. : - 


{till continues in poſſeſſion, and (levies a fine, and five 
years paſs, yet the mortgagee is not barred ; for though 
the mortgagee be in reality out of poſſeſſion, yet when 
that is done by the conſent of both parties, and the na- 


intereſt is paid, it is againſt the original deſign' of the 
contraCt, that any aCt of the mortgagor, except the' ay- 
ment of the money, ſhould deprive the mortgagee of his 
ſecurity, and is no leſs than a' fraud, which the law will 
not countenance. 1 Sid. 460. 1 Yen. 82>. 1 Lev. 
272. 9S0 if the mortgagee is in poſſeſſion, and levies. .a 
fine, and the' five years paſs, yet upon payment of the 
money he may enter. 1 Fern. 132. and there faid to be 
a new way of forecloſing the equity of redemption ; but 
ſee Vern. 189. cont. FOCALY wa 

Thus it hath been' adjudged, where a nian was leflee 
for years of one part of a manor, and tenant at will of 
another, rendering rent, and the lefſee makes a leaſe for 


life, and then levies a fine to the tenant for life, but ſtill. 


continues'in poſſeſſion, and pays the rent ; this' fine ſhall 
not bar the leſſor, becauſe this is viſibly a fraud and trick 
in the firſt leffee, which he ſhall reap no benefit by, and 
the lefſor had no reaſon to make his clzini while the rent 
was duly paid him. 3 Co. 77. | PEP 

It is agreed on all hands, that a fine and non-claim 


will bar a truſt, becavſe the </ui gut truf? has. an equit- 


able intereſt, and therefore ought to purſue it by proper 
remedies 


If there be tenant for life, the remainder to P. in tails. 


which gives perſons out of the realm; infants, &c. and 
y [their heirs, five typ after their impediments removed, to 


allowed, the ſtatute of 1 & 13 Ez. would be of little 
tween the dean and tenant, all lands belonging to the. 


It leflee for years aſſigns his term in truſt for himſelf \ 


quently if there be no claim by him in five years, his 


the intention of all parties. ' 1 Sid. 460. 1 Fent. 82. 


Thus if a man mortgages his land, and, as is tiſudl;” 


ture of the contraCt requires it ſhould be ſo' while the' 


, 


| E: 0M. 

remedies to ſecure it ; yet this muſt be underſtood with 
the following reſtriftions. 1 Chanc. Caſes 268. 2 Chan. 
Caſes 247. ot | BORG 
| 1. Where the purchaſer has notice of the truſt, though 

the truſtee conveys to him by fine, and five years paſs 
without any claim by the ce/tur gue truſt, yet the trult 1s 
not barred, becauſe where the purchaſer has notice, he 
ſees the title of the vendor, and what power he has to 
convey ; and therefore when he takes the land from him, 
ſhall be preſumed to hold it in the ſame plight, and that 
the vendor could not make him a better title than he had 
himſelf; and when the purchaſer takes it upon theſe 
terms, the truſt is undiſturbed, and celui que tru/t's in- 
tereſt no way affected by the fine. 

2. Though the trultce ſhould convey by fine to a pur- 
chaſer, who had no notice, and thereby, and five years 
non-claim, the ce/?ui que truſt ſhould: be, barred, yet it the 
purchaſer ſhould reconvey to the truſtee, the bar from 
the reconveyance ceaſes, and the truſt; as to him revives 
again ; for he that was originally inveſted with a truſt, 


ſhall never be allowed to plead his own tortious act in his | 


own Juſtification, for that were to allow a man to plead 
his crime in his own defence, and excuſe of his treachery. 
2 Chanc. Caſes 124, 125, 120. 1 Vern. þ0. S. C. 

If lands are deviſed to truſtees til] debts paid, and then 
to an infant and his heirs; and 7. 8. a ſtranger, enters 
- on the lands, and levies a fine, and five years non-claim 
paſs, and the infant, when of age, brings an .ejeCtment, 
but he is barred, becauſe the truſtees ought to have en- 
tered ; yet equity will relieve, and not ſuffer an infant to 
be barred by the laches of his truſtees, nor to be barred of 
a truſt eſtate during his infancy ; and the infant in this 
caſe ſhall recover the main profits. 2 ern. 368. 

Remainder in tail limited to the iſſue, not barrable by 
the father's fine. 1 Lord Raym. 33. 

_ A limitation in a will to C, and his heirs, to the uſe 
of him and his heirs, in truſt to: pay debts, and after in 
truſt for D. and the heirs of his body, and in default of 
heirs of the body of D. remainder to C. and. his hears : 
the recovery of D.. barred the remainder to C. as being 


a remainder of a truſt; for remainder of a legal. eſtate | 


cannot -be barred by the recovery of a ce/fur gue iru/? only. 
 Athyns's Rep. 47% | | 

. B. by proviſo in a marriage ſettlement, gives his 
wife a power to diſpoſe of 1001. by will to ſuch perſon 
as ſhe ſhall appoint, to be paid to the wife within one 
year after his death, and-in default of ſuch payment, F. 
M7. is empowered to make a leaſe of particular lands to 
raiſe this ſum; the wife makes an appointment of 'the 
1001, but never received it while living ; the heirs of 
the huſband mortgaged the eſtate to B. who then had 
no notice of this power : afterwards, on B.'s purchal- 
ing the eſtate, the heirs of the huſband levy a bne' to 
him, and convey the equity of redemption as a collate- 
ral ſecurity, who then had notice of the power ; five 
years incurred. after levying of the fine, and no claim 
made on the part of the appointees of the 100 /. but they 
now bring their bill to be paid this ſum. Lord Chan- 
cellor Hardwicke held, that the plaintiffs were intitled to 
the 100 /. and intereſt from the end of one year after the 
death of Anne Brickley, the wife of 7. B, Atkyns's Rep. 


"EN. : | | 

_ A bare naked power is not barred by any of the ſtatutes. 
of | fines, otherwiſe as to an 2zntereſſe termini, Atkyns's 
Rep. 476. | 


© 6. The remedies given to flrangers by claim and entry for 
the preſervation of their rights ; and of erroneous fines, and 
the manner of reverſing them. bs RE $7 

If a man has only a right of action, and his entry 
be taken away, there a claim. or actual entry on the 
land will not preſerve his right, or avoid the fine ; be- 
cauſe though he has a right to the land, yet fince he 
has not purſued it in the manner the law has preſcribed, 
it is as ineffeCtual as if he had been quiet. 2 Bac. Abr. 
536. FE 
_A man that has a right of entry may empower an- 
other to enter for him, and ſuch entry is ſuſficient to 


4 h 
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or.direCtion, is looked upon 'to be my own at.: Meer 


450: I 


n : | Ny . ; þ+ 
| But, where a man enters in, my name, and without .my 
direQtion, this does not avoid the' fine, or- preſerve any 


right, becauſe the {tatute preferves my right only in cate 


[ purſue it by entry, &c. in five years z but what. a 
ſtranger does ia my name, without my direQion, is not 
my act, and conſequently cannot avoid the fine; . yet in 
this cafe, it a ſtranger enters without my direction, and 
I agree to, and approve of the entry within five. years, 
this-is ſufficient to avoid the fine, becauſe my ſubſequent 


aſſent and approbation is equivalent to a precedent com= 
mand, and therefore the act of another by my direCtion 


is my own. Poph. 108. Co. Lit. 245. {4 
_Leſlee for life levies a fine come cca, &c. and he in re- 
verſion, five years after his death, brought his cjetmehrt, 


and a ſtranger, by his direCtion, delivered a declaration in 
,ejectment to the tenant in poſſeſſion ; yet this- was: ad- 


judged no entry to avoid the fine, 
319. 1V/ent. 42. f- | 

If an action be brought to recover lands, of which a 
fine was levied, and the demandant diſcontinues, this is 
no claim to avoid the fine, becauſe the diſcontinuange 


1 Mod. 10. 1 Saund. 


ſhews no intent of the demandant to preſerve his right. 


Daliſon 116, 107. 1 Vent. 45. 


By the 4 & 5 Ann. (the act for the amendment of the 


law) c. 16. /. 16. it is declared, that no claim or entry 
to be of or upon any Jands, ſhall be of any force or effect 
to avoid any fne levied, or to be levied, with proclama=- 
tions, unleſs upon ſuch entry or claim an aCtion ſhall be 
commenced within one year next after the making ſuch 
entry or claim, and proſecated. with effect. TOR 7 

Deviſe to A. and B. for their lives, equally to. be di- 
vided, and after their deceaſes to the heirs male. of their 
bodies, equally to be divided; and if either of them die 
without iſſue, then to the ſurvivor and his heirs male. 
A. and B. make partition, and B, levies a fine, and 
ſuffers a recovery, and dies without iſſue; the entry of 
A. is taken away, and no title accrues by ſurviverſhip. 
Stran. 12. FS ETS, | Te 

There muſt be an aCtual entry to avoid a fine, and the 
—_ cannot be laid on a day before the entry. Straz. 
1086. 

As to erroneous (ines, and the manner of reverſing 
them, it muſt be obſerved, in the firſt place, that no per- 


ſon can bring a writ of error to reſerve a fine, or any judg- 


ment, that 1s not intitled to the land, &«. of which the 
fine was levied ; for the courts of law will not turn- out 
the preſent tenant, unleſs the demandant can make out 
a clear title, poſſeſſion always carrying with it the pre- 
ſumption of a good title till the right owner appears ; be- 
fides, where the plaintitt in the writ of error cannot make 
out a title, he can receive no damage by the fine, which 
the writ of error always ſuppoſes to: be done, though it 
ſhould be erroneous; and therefore it is no leſs than 
trifling with the courts of juſtice, to ſeek relief when he 
cannot make appear he has received any injury. 1 Roll, 
Abr. 747. Dyer g0. 3 Lev. 36. PEP 
- But if there be feveral parties to an erroneous fine, they 
(hall all join with the party that is to enjoy the land, 
though they themſelves can have nothing. 1 Roll, Abr. 
747. Dyer 89. | | 
Another rule to be obſerved is, that nothing can be 
aſlioned for error that contradicts the record ; for the re- 
cords of the courts of juſtice, being things of the greateſt 


credit, cannot be quettioned but by matters of equal noto- 
riety with themſelves; wherefore though the matter aſ- 


figned for error ſhou'd be proved by.witnefles of the heſt 
credit, yet. the Judges would: not admit of it. 1 Roll, 
Abr. 757. SETS 

And bence it 1s, that in a writ of error to reverſe a 
fine, the plaintiff cannot affign that the: conuſor died 'be- 
fore the te/te of the dedimus pateſtatem, becauſe that contra- 
dicts the record of the conutfance taken by the commilſ- 
fioners, which evidently ſhews that the conuſor was then 
alive, becauſe they took his conuſance after they were 
armed with the commillton, and the dedimus ifſued- Dyer 


) 89 b. 1 Roll. Abr. 757. Cro. Eliz. 469. 
avoid a fine; for what another does by my command ſ 
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But the plaintiff in error may fay, that aſter the conu-| excuſe them z and that if a commiſſioner to take a fine 


{ance taken, and before the certificate thereof returned, 
the conuſor died; becaule this is conhtiſtent with the re- 
cord, 1 Roll. Abr. 757- | 8 

If a conuſance upon a fine be made in court, the plain- 
tiff in error cannot aſſign for error, that the conuſor died 
before the return of the writ of covenant; ſor it would 
direQly contradift the record, becauſe the conuſance in 
court is never made till the writ of covenant be returned ; 
the parties till then not being judicially before the court. 
Gro. Eliz. 468. 

If the convulance be taken before commiſſioners in pars, 
the plaintiff cannot aſſign for error, that the conuſor died 
before the return of the writ of covenant ; for the dedimrs 
may iſſue the day after the writ of covenant, and may re- 
cite it as pending beforc the return thereof. 1 Ro. Abr. 
757. Cro. Fac. 11, Cro. Eliz, 468. See Raym. 462. 
Fon. 181. cont. 

A conufance of a fine was taken before R. 27. one of 
the Juſtices of C. B. and after, in the proſecution of the 
fine, the dedijnus was directed to vir R. M1, he being after 
the conuſance made a knight, who returned the dedimus 
with his name and title ; and this was aſhgned for error, 
that the perſon that took the conuſance was not the fame 
that was empowered to take ic; but it was not allowed, 
becauſe it contradiats the record, which 1s, that the ded:- 
mus was directed to Sir R. 47, and that Sir R. MM, by 


virtue thereof, took the conuſance. Yel. 33, 1 Rol. Abr. 


757. Cro Fac. Il, 12. 

If a dedimzus be awarded to two, and one only takes the 
conuſance of the fine, this may be atligned for error ; be- 
cauſe where one of the commiſſioners only certifies the 
conuſance, the allignment does not contradict the record; 


but in this caſe, if the fine had been afterwards drawn up | 


as a fine acknowledged in court, there the erroneous co- 
nuſance taken upon the dea7zus thall not be aſſigned for 
error, becaule it fhall be taken as a fine acknowledged in 


- court only, and no averment of the party ſhall be admit- 


ted to diſprove the record. Co, Eliz. 240. Nel. 34. 

If a fine is acknowledged before commiſſioners in the 
country, in the vacation, and the conuſor dies before the 
term, though no writ of covenant were ſued out, or 
King's ſilver entered, the court will permit the conuſee 
to enter the fine, as of the term preceding, Lord Raym. 
850. OR 

If one of my name levies a fine of my land, I may 


avoid this fine by ſhewing the ſpecial matter ; as to ſay, 


that there are two of my name, one of Sale, and the 
other of Dale, and that he of Sale levied the fine, and 


not I, who am of Dale; for this is conſiſtent with the 


record, becauſe I ſtill admit that one of my name levied 


the fine. Co. Reading 9. Cre. Eliz. 531. Moor $066. 


12 Co. 123. 


No man can have a writ of error to reverſe a fine that 
took any ellate by it. 5 Co. 39, | 
One Parrett married A. who had an eſtate of inherit- 


ance of a conſiderable value, and whilſt ſhe was under 
age he prevailed on her to levy a fine with him of thoſe 


lands, the uſes whereof were declared to him and her, 
and the heirs of their two bodies, remainder to the heirs 
of the ſurvivor ; this fine was taken in the country by 
virtue of a dedimus poteflatem to Sir Herbert Parrott, his 
father, and an ignorant carpenter ; after which the wife 


died without iſſue, and now their heir at law prayed the 


relief of the court. Upon examination it did appear, that 
Sir Herbert did examine the woman, whether ſhe were 
willing to levy the fine, and aſked her huſband and her, 
whether ſhe were of age or not, and both anſwered that 
ſhe was; and now her heir moved, that this fine might 


be ſet aſide, and a fine impoſed upon the commithoners 


for this undue practice in taking a fine of oue under age ; 
but all the court agreed they could not meddle with the 
fine ; but if the wife had been alive, and ftill under age, 
they might bring her in by habeas corpus, and inſpeCt her, 
and ſet aſide the fine upon mction ; for perhaps the huſ- 
band would not ſuffer the bringing or proceeding in a 
writ of error; and the court were of opinion, that it 
was the duty of commiſſioners to inform themſelves of 


the parties age, and that a voluntary ignorance would not 
Vor. I, N* 75, 


Os 
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do execute it corruptly, he may be fined by the court; 
for in relation to the fine (which is the proper buſineſs of 
the court), he is ſubjeCt to the cenſures of it, as attornies, 
&c. but here it did not appear, that Sir Herbert Parrott 
knew that ſhe was under age, and therefore the court 
would not fine him. 2 ent. 30. 1 Med. 246. S. C. 
12 Co. 121. 1 Kol. Rep. 113, 114. $. C. 12 Co. 123, 
12 Co. 124. | 

A. baving inveigled his wiſe to levy a fine of her land 
to him when ſhe lay on her death-bed, pretending, as 
was ſuggeſted, he was to have it for his life ; and a dedi- 
mus Was ſert into the country to take the fine, and the 
caption was taken the very day ſhe died ; and becauſe the 


the King's filver was paid, the writ of covenant was raſed 
in the” te/te, and made to bear date.ten days backward, 
and all tte other parts of the fine were raſgd likewiſe, 
and made to correſpond with it, and the King's filver 
was paid, and ſo all appeared on the record to have been 
done before the death of the woman. On a bill brought 
in the court of Chancery to have the fine ſet aſide, or 
to have a reconveyance, it was held by the court, that 
though Chancery ought to relieve as much againſt a fine 
obtained by fraud or praCtice, as any other kind of con- 
veyance, yet that ſuch relief was not by decreeing a 
vacar of the fine, but by ordering a reconveyance ; but 
for any error in the fine, or irregularity, or ill practice 


in that couit where the fine was levied, and for which 
that court may vacate the fine; but there being no proof 
of fraud or practice in this caſe, the bill was diſmiſſed. 
Abridg. Caſes in Equity, 258. ey | 

Huſband and wife, the wiſe being but ſixteen years of 
age, levied a fine, which was taken by virtue of a dedi- 
mus, and they being brought into the court of C, B. by 
complaint of the remainder-man, a vacat was entered of 
the fine guoad the woman, and the court direCted the re- 


| mainder-man to protecute an information againſt him 


who took the caption of the fine. 3 Lev. 26, 

The manner of. reverſing fines differs from the method 
obſerved in reverſing other judgments ; for in all other 
cales, where the ſuit is alverfary, the record itſelf is re- 
moved, but in caſe of a fine the tranſcript only is re- 
moved; for where the ſuit is adverſary, the record itſelf 


but fines are only a more ſolemn acknowledgment or 
contract of the parties, and therefore are no memorials 


former, the contract ſtands as it was; if the latter, the 
Juſlices of B. R. may ſend for the fine itſelf, and. reverſe 
it, or they may ſend a writ to the treaſurer and cham- 
berlain to take it off the file ; beſides, ſhould the record 
[1rſelf be removed and affirmed, it could not be ingroffed 
for want of a chirographer in B. R. and for this reaſon, 
Lord Coke ſays, a fiae levied in B. R. is voidable by 
writ of error. 1 Rol, Abr. 752. F, N. B. 20. b. 2 
Bendl. 51. Dyer 89. 1 Rol. Abr. 753. Co. Read. 12. 
1 Salk. 337. g | 

If an infant brings a writ of error to reverſe a fine for 
his non-age, and his non-age, after inſpeCtion, is re- 
corded by the court, but before the fine reverſed he le- 
vies another fine to another, this ſecond fine ſhall hinder 
him from reverſing the firſt ; becauſe the ſecond having 
entirely barred him of any right to the land, muſt alſo, de- 
prive him of all remedies which wovld reſtore him to the 
land, 1 Rel. Abr. 788. $ | 

But if tenant in tail levies an erroneous fine with pro- 
clamations, and then levies a ſecond fine, which is alſo 
erroneous, and dies; if the iſſue in tail brings a writ of 
error to reverſe the firſt fine, the defendant may plead in 
bar the ſecond ; for though there bezerror in the ſecond, 
yet till that appears judicially to the court, it muſt be 
looked upon as a fine duly levied, and conſequently a 
bar to the plaintiff, becauſe while the ſec nd ſtands in 
force he cannot have the land ; but if in this caſe the 
plaintiff brings a writ of error to reverſe the ſecond fine, 
and the defendant pleads in bar the firſt fine, the plain- 


tiff may reply upon oe firſt writ of error, that the ſe- 


cond 


in the commiſſioners, it was a matter properly cognizable- 


of the law, and need only be aftirmed or vacated; if the 


bne would not have ſtood, the party being dead before 


is tranſmitted, that it may be a precedent in like caſes ; 
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cond fine was erroneous ; and upon the ſecond writ, that 
the firſt fine was erroneous, and ſo be relieved againſt 
both ; for here the examination of both fines comes ju- 
dicially before the court, and if there appears any error, 
the court will ſet them aſide, and not ſuffer them to 
ſtand in the way of the plaintiff's right. 1 Rol. Abr, 

88, 

f But in a writ of error to reverſe a fine,_the defen- 
dant cannot plead the ſame fine now endeavoured to be 
reverſed, and five years in bar of the writ of error, no 
more than in a writ of error to reverſe an outlawry, 
can that outlawry be pleaded in bar of the writ of error, 
uia non valet exceptio iſtius ret, eujus petitur diſſolutto, 
Rayin. 461.:- 1 Vent." 353-'- 2. Sid. 92, 03-2: Jon. 
181. Cro. Jac. 333. 1 Rol. Rep. 36. 2 Bulſt. 244. 
2 Inſt. 518. | 

If there be tenant for life, remainder to an infant in 
fee, and they two join in a fine, the infant may bring a 
writ of error and reverſe the fine as to himſelf, but it 
ſhall ſtand good as to the tenant for life; for the diſability 
of the infant ſhall not render the contract of the tenant 
for life, who was of full age, ineffetual. 1 Leon. 115, 
317. 2 Sid. 55. 2: Jon, 182. | 

f one that is ſheriff of a county levies,a fine, and the 
writ of covenant is directed to the coroner, this 1s no 
error, but the proper method to prevent partiality. Cre, 
Car. 415. 1 Roll. Abr. 797. 

A writ of covenant to levy a fine ran thus, Prac. A. 
guod teneat conventionem de otto meſſuag*, duobus toftis, | decem 
gardinis, and the dedimus poteſlatem was purſuant to the 
writ of covenant, but the prec', which was drawn up 
with the concord, was de duobus meſſuag. pro ducbus toftis ; 
but this was no error, becauſe where the concord was 
purſuant to the dedimus and the writ of covenant, the 


pracipe, which ſeems to be a copy of the writ of covenant | 


on paper, is more than is needful, and therefore no ma- 
terial error. Cro. Fac. 757. 1 Rol. Abr. 794. 
If the commiſſoners upon a wedimus return thus, The 


execution of this commiſſion appears in a certain panel to this 


commiſſion annexed, whereas the uſual form is, in a certain 
ſchedule ; yet this is no error to avoid the ſine, ſor what- 
ever return certifies the conuſance to be duly taken by 
the commiſſioners, is ſufficient; and thereſore if the com- 
miſſioners certify the conuſance under their feals, without 
any. words, it is well enough; ſo it the return had been 
made thus, executia patet in hac arnexa. Co. Jac. 77, 
78. 1 Roll. Abr. 794. | 

If a fine be levied, but the proclamations thereon are 
not duly or regularly made, the writ of error ſhall reverſe 
only the proclamations ; for where the proclamations are 


Not all of them, or not duly made, it is altogether the] 


ſame as if they had never been made, and then the fine 
remains good at Common Law to work a diſcontinuance. 
Dyer 216, 182, Hugh's Abr. 938. 

The court will not reverſe a fine without a /cire facas 
returned againit the terretenants, for the conuſees are but 


nominal perſons ; and though it was otherwiſe in the pre- 


cedent in Co. Ent, and Herr's Plead. 375. and the law 

perhaps does not ftrictly deſire it, yet the courſe of the 

court does. 1 Salk. 339. | 
Fines may be avoided where they are obtained by 


| fraud, covin, or difceit, though there be no error in the 


proceſs ; and that may be done either by writ of diſceit 
'or averment, ſetting forth the fraud or covin. Cro. £12, 
I. 


Thus if a fine be levied of land in ancient demeſne, | 


the lord ſhall have a writ of diſceit againſt the conuſor and 
the tenant, and by that avoid the fine, F. N. B. 98. a. 
Mor 6. | = 

If a fine be levied to ſecret uſes to deceive a purchaſer, 
and the conuſee pleads the fine in bar, the purchaſer may 
aver the fraud in avoidance of the fine, by 27 Eliz. cap. 
4. and ſuch averment is not contrary to the record, be- 
cauſe it admits the fine, but ſets it aſide for the covin and 
fraud in obtaining it. 3 Co. 80. a Plow. 49. 6. 

So if a fine be levied upon an uſurious contract, it 
may be avoided by averment, by 13 Eliz. cap. 8. becauſe 
ſuch fine being levied for ends the Jaw has prohibited, 


the law will not encourage any evaſion out of the aQ, 


ts 
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nor ſuffer ſuch uſurious contraQts to be ſupported by the 
ſolemn aCQts of the courts of juſtice againſt the intention- 
of the aft. 3 Co. 80. 

A fine was reverſed for the death of the conuſor before 
the return of the writ of covenant. Lord Raym. 872. 

A fine may be reverſed as to part of the land ; but 
cannot be reverſed 7» toto as to one man, and ſtand good 
as to another. Lord Raym. 179. 

Non-claim on a fine no bar of deceipt to reverſe the 
fine. 1 Lord Raym. 179. | 

For more learning on this ſubjett, ſee 2 Bac. Abr. 12 Vin. 
Abr. and 1 Wood's Conv. tit. Fines; and ſee fiecovery, 


A fine of lands, ſur cognizance de droit, come ceo, &fc. 


1. A writ of covenant, or precipe. 


GEORGE the Third, by the grace of God, of Great 
Britain, France, and Ireland, King, defender of the faith, 
and jo forth ; to the ſheriff of Norfolk, greeting. Command 
A.B. Efquire, and Cecilia his wife, and J. B. Eſquire, 
that juſily, and without delay, they perform to D, E. Eſquire, 
the covenant made between them of two meſſuages, two gar- 
dens, three hundred acres of land, one hundred acres of mea- 
dow, two hundred acres of paſture, and fifty acres of wood, 
with the appurtenances, in Dale ; and unleſs they ſhall fo dog 
and if the ſaid D. hall give you ſecurity of proſecuting his 
claim, then ſummen by good ſummoners the ſaid A, Cecilia, 
and ]. that they appear before our Fuſlices at Weſtminſter, 
frem the day of St. Michael in one month, to ſhew wherefore 
they have not done it : and have you there the ſummoners and 
this writ. Witneſs curſelf at Weſtminſter, the —— day 
of =— in the —— year of our reign. 


Pledges of l Zohn Doe, 
proſecution, 3 Richard Roe, 


ſ Fohn Den, 
i Richard Fen. 


Sheriff's return. 


Summoners of the 
within-named Abraham, 
Cecilia, and John, 


2. The licence to agree. 
Nh, ] D. E. Eſquire, gives to the Lord the King 


__ to wit, ten marks, for licence to agree with A, B. 
Eſquire, and Cecilia his wife, and J. B. {fſquire, of a plea 
of covenant of two meſſuages, two gardens, three hundred 
acres of land, one hundred acres of meadow, two hundred 
acres of paſture, and fifty acres of wood, with the appurte- 
nances, in Dale. | 


3- The concord. 


AND the agreement is ſuch, to wit, that the aforeſaid 
A. Cecilia, and J. have acknowledged the aforeſaid tene- 
ments, with the appurtenances, to be the right of the ſaid 
David, as thoſe which the ſaid David hath of the gift of the 
aforeſaid A. Cecilia, and J. and thoſe they have remiſed and 
quitted claim, from them and their heirs, ta the aforeſaid ND. 
and his heirs for ever. And farther, the ſame A. Cecilia, 
and J]. have granted, for themſelves and their heirs, that they 
will warrant to the aforeſaid D. and thuar heirs, the afore- 
faid tenements, with the appurtenances, againſt all men for 
ever. And for this recognition, remiſe, quit-<claim, warranty, 
fine, and agreement, the ſaid D. hath given the ſaid A. Ce- 
cilia, and J. two hundred pounds ſterling, gy 


 4- The note or abſtract. 


Pals | BETIVEEN D. E. Eſquire, complainant, 
to wit, 5 and A. B. Eſquire, and Cecilia his wife, and 
J. B. Efquire, deforciants, of two meſſuages, twa gardens, 
three hundred acres of land, one hundred acres of meadow, 
two hundred acres of paſture, and fifty acres of wood, with 
the appurtenances, in Dale ; whereupon a plea of covenant 
was ſummoned between them ; to wit, that the ſuid A. Ce- 
cilia, and ]J. have acknowledged the aforeſard tenements, with 
the appurtenances, to be the right of him the ſaid D. as thoſe 
which the ſaid D. hath of the gift of the afzreſaid A. Ce- 
cilia and J. and tooſe they have remiſed and quitted claim, 
from them and their hers, to the aforeſaid D. and his heirs 


for ever. And farther, the ſame A. Cecilia and ]. have 
| granted 


of word, with the appurtenances, in Dale, whereupon a 


them and their heirs, to the aforſjaid D. and his heirs for 


6. Proclamations, endorſed upon the fine, according to 


| Jands and goods to be re-delivered unto him. Keg Orig. 
fol. 142. FO 


ſubſtantive force, in Latin vis,) Signifies an abſolute ne- 
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granted for themſelves and their heirs, that they will ware 
| rant ta the aforeſaid D. and his heirs, f aforeſaid tenements, 


with the appurtenances, agarnſt all men for ever. 
this recognition, remiſe, quit-clatm, warranty, fine, and 
agrcement, the ſaid 1). hath given to the faid A, Cecilia and 
]. two huadred pounds flerhing, 


1 


5s. The foot, chirograph, or indentures of the fine. 


Norfolk, } THIS tis toe final agreement, made in 

to wit. the court of the Lord the King at Weſt- | 
minſter from the day of Saint Michael in one month, in 
the ———— year of the rugn of Lord George the Third, 
by the grace of God of Ger at Britain, France, and lreland, 
King, defender «f the faith, and fo forth, before the Right 
Honnuratle Alexander Lord Loughborough, Lord Chief 
'Fujlice and — Tujlices, and other faithful ſubjetts 
of the Lerd the King then there preſent, between D. FE. 
eſquire, complainant, and A. B. eſquire, and Cecilia bts 
wife, and J. B. efquire, deforciants, of two meſſuages, two 
gardens, three hundred acres of land, one hundred acres 
of meadow, two hundred acres of paſture, and fifty acres. 


plea of covenant was ſummoned between them in the ſame 
court; t3 wit, that the aforeſaid A, Cecilia and J. have 
acknowledged the aforeſaid tenements, with the appurte- 
nances, to be the right of him the faid Davich as thoſe 
which the ſaid D. hath of the gift of the ſaid A. Cecilia, 
and J. and thoſe they have remiſed and quitted claim, from 


ever. And farther, the ſame A. Cecilia and ] have 
granted, for themſelves and their heirs, that they will war- 
rant ta the aforeſaid D. and his heirs, the aforeſaid tene- 
ments, with the appurtenances, againſt all men for ever. 
And for this recognition, remiſe, quit-claim, warranty, fine, 
and agreement, the ſaid David hath given to the ſaid A. 
Cecilia, and }. two hundred peunds ſterling. | | 


the ſtatutes. 
THE frft proclamation was made the ———— day of 


mn ——, in the term of Saint Michael in the ——— year 
of the King within written. x 
The fecond proclamation was made the —— —— day of 
——— in the term of Saint Hilary in the — year of 
the King within written, | 
The third proclamation was made the ———— day of 
— year of 


_ —, in the term of Katter in the —— 
the King within written. | 
The fourth proclamation was made the -——— —— gay of 
——=, in the term of the Holy Trivity in the ——— 
year of the King within written. | | 


_ Fine adnuſlands, levato de tenemento quod fuit, 
de antiquo dainnuco, I; a writ to the Juſtices for the 
diſannulling of a fine, levied of land holden in ancient 
demeſne to the prejudice of tie lozd, Regi/f. Orig. 
ol. 15. 

Fine capiendo p29 tercts, &c. Is a writ lying for 
one that, npon conviction by a jury, having his lands 
and goods taken into the King's hands, and his body 
committed to priſon, obtained favour for a ſum of money, 
&c. to be diſcharged from his impriſonment, and his 


Fins farce, (from the French adjeCtive fin, ſignifying 
ſometimes crafty, ſometimes artificial or exact, and the 


celſity or conltraint not avoidable ; as when a man is con- 
{trained to do that which he can no way avoid, we ſay, 
he doth it de fine force and in this ſenſe it is uſed, Old 
Nat. Brev. fol. 78. and in the ſtatute 35 Hen. 8. c. 12, 
and in Perkins, Dower 321, In Mantell and Wd. 
land's caſe, Plawd. fa. 94. And in Eyton's caje, cited 
in Foxley's caſe. Co. 6. Rep. fo', 111. Cowell, edit. 
1727. | ps, 

Fae levando de tenementis tentis de Aege in capite, &c. 


And for | 


f 1'N_ 
| whereby to licenſe them to admit of a ſine for ſale of 
lands held zn capite. Reg. Orig. fol. 167. | 


Fmem facece, To compound, or make ſatisfaCtion for 


Pariſ. p. 586. and in IValfingham, p. 180. | 

Fine vn capiends p26 puichze placitando, Ts a writ to 
inhibit officers of courts to take fines for fair pleading. 
Reg. Orig. fo. 119. See Pleder. | 

Fine p26 cediſjeiſina capienda, &c, Ts a writ that lieth 
for the releaſe of -one laid in prifon for redifſſziſin, upon a 
reaſonable fine. Reg. Orig. fol. 222. © SN 

Fines for alienation were fines'paid to the King by his 
tenants in chief, for licence to alien their lands, accord- 
ing to the ſtat, 1 Ed. 3. c. 12. . But ſee where they are 
taken away, 12. Car. 2. c. 24. /. 1, 6. 

Jin?s fo2 offences. Fine, in this ſenſe, is amends, 
pecun!ary puniſhment, or recompence for an offence 
committed againſt the King and his laws, or againſt the 
lord of a manor : in which cafe a man 1s ſaid finem fa- 
cere de tranſgreſſione cum rege, &c. Reg. Jud. f. 25. a. 
Cowell. | 

It feems that originally all puniſhments were corporal ; 
but, that after the uſe of money, when the profits of the 
courts aroſe from the money paid out of the civil cauſes, 
-and the fines and confiſcations in criminal ones, the com- 


poral puniſhment, which was only in terrorem, changed 
into the pecuniary, whereby they found their own ad- 
vantage. This begat the diſtinQton between the greater 
and the leſſer offences; for in the crimina majora there 
was at leaſt a fine to the King, which was levied by a 
capiatur ;, but upon the leffer offences there was only an 
amercement, which was afteered, and for which a d//trin« 
gas, or aCtion of debt only lay. 2 Bac. Abr. 502. 


1. Tho have ſufficient authority to fine and amerce, and 
for what effences, | | 6 


2. In what aliens or proceedings there ought to be a fine 
or amercement. 


3. Tho, in pe of their perſons, are not to be fined or 
amerced ; and where a fine ought to be awarded, and not an 
amercement. | 


4. Of mitigating er aggravating fines ; of moderating or 
affeering amercements ; and of the manner of recovering fines 
or amercements. 


1. IVho have ſufficient authority to fine and amerce, and 
for what offences, fh 

Regularly all courts of record may fine and impriſon 
an offender, if the nature of the offence be ſuch as 
deſerves ſuch puniſhment. 8 Co. 39. Dalt. 409, But 
no court, unleſs of record, can fine or impriſon. 11 
Co. 43. b, Godb. 381. S. P. adjudged. Co. Lit. 117. 
And all courts of Common Law, 'that have power given 
them to fine and impriſon, are thereby made courts of re- 
cord. 1 Salk, 200 | 

The ſheriff in his turn may impoſe a fine on all ſuch 
as are guilty of any contempr in the face of the court, 
and may alſo impoſe what reaſonable fine he ſhall think 
fitting upon a ſuitor refuſing to be ſworn, or upon a 


man neglecting to make his preſentment, of upon one of 
the jury refuſing to preſent the articles wherewith they are 
charged, or upon a perſon duly choſe conſtable refuſing 
to be ſworn. 2 In/t. 142. 8 Co. 38. 

Alſo the ſteward of a court-leet may by recognizance 
bind any perſon to the peace who ſhall make an affray 
in his preſence, fitting the court, or may commit him 
to ward, either for want of ſureties, or by way of pu- 
niſhment, without demanding any ſureties of  Haae, in 
which caſe he may afterwards impoſe a fine according to 
his diſcretion. F. N. B. 82. Dal. cap. 1. Lamb. cap, 
3- 10 H. 6. 10.6, Cromp. 7, 2 Hawk. P.C.,z, 

_  Alfo the ſheriff in his turn, and the ſteward of a 
court-leet, have a diſcretionary power, either to award a 
fine or amercement for contempt to the court ; as for a 
ſuitor's refuſing to be ſworn, &c, and the ſteward of a 


Is a writ directed to the Juſtices of the Common Pleas, 
8 


| court-leet, may either amerce or fine an offender, upon an 
inditment 


a crime. Tt is mentioned in Leg. H. 1, c 53. in Mat. 


mutation of puniſhments was allowed of, and the cor- ' 


bailiff refuſing to make a panel, &c. or upon a tithing- 


| 
| 
I 
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indict:nent for an offence not capital, within bis juriſ- 
diction, without any farther proceeding or trial z efpeci- 
ally if the crime were any way enormous, as an affray ac- 
_ companied with wounding. MKeilw. bo. KRitchin 43, 51+ 

It is ſaid, that ſome couits may impriſon but not fhne, 
as the conſtables at the petit ſcllions, 11 Cy. 44. 1 Rol. 
Rep. 94. In Co. 43. 6. | 

Alſo ſome courts cannot fine or impriſon, but amerce, 
as the county, hundred, &c. 11 Co. 43. b. 

But forme courts can neither fine, impriſon, nor 
amerce; as eccleſiaſtical courts held before the ordinary, 
archdeacon, £G&'c. or their commiſlaries, and ſuch who 
proceed according to the Canon or Civil Law. 
44. 0s 
Every court of record may enjoin the people to keep 
fil-nce under a pain, and impoſe reaſonable fines, not 
only on ſuch as ſhall be convicted before them of any 
crime on a formal proſecution, but alſo on all ſuch as 
ſhall be guilty of any contempt in the face of the court ; as 
by giving opprobrious language to the Judge, or obſt1- 
nately refuſing to do their duty as officers of the cout, 
11 H, 6. 12. b. 1 Rol. Abr. 219, 8 Co 38. 11 Cs. 
43« | Cro, Eliz. 581, 1 Sid. 145, | 

If any of the jury give their verdict to the court, before 
they are all agreed of their verdict, they may be fined, 
40 A. 10, | 

If time out of mind a conſtable hath yearly been eleCted, 
and preſented by the jury at a leet, and F.S. by them 1s 
elecd and preſented conſtable, and being in coutt, and 
by the ſtewaid required to take his oath accordingly, re- 
fufes and departs in contempt of the court, the ſteward 
may impoſe tine on him. 8 Ct. 38. b. Grifkey's caſe. 
Sav. 93. | 

So if a tithingman refuſe to make a preſentment in a 
leet, the ſteward may impoſe a reaſonable fine on him. 
8 Coe 38. bo: ©: | | 

So if one of the jury in a leet departs without giving 
his verdict, be ſhail be fined by the ſteward, 8 Co. 

8. b. | 
, [If one is preſent when a murder is done, and does not 
his beſt endeavour to apprehend the murderer, he ſhail 
be fined and impriſoned. 3 nfl. 53. 

So if two are fightiag, and others looking on, who 
do not endeavour to part them, if one is killed, the 


lookers on may be indicted and fined to the Kings Ney 


FO. | | 
I If at a juſlice-ſeat, held within a foreſt, a man makes a 
falſe claim of privilege, he ſha]l be fined. 4 7/7. 297. 

If a dead body in priſon, or other place whereupon 
an inqueſt ought to be. taken, be interred, or ſuffered to 
lie ſo long, that it putrify before the coroner hath viewed 
it, the gaol-r or townſhip ſhall be amerced. 1 Keb. 278. 
2 Hawk. P. C. 48. 

If any homicide be committed, or dangerous wound 
given, whether with or without malice, or even by miſ- 
adventure, or ſelf-defence, in any town, or in the lanes 
or fields thereof, in the day time, and the offender eſcape, 
the town ſhall be amerced; and if out of a town, the 
hundred ſhall be amerced. 3 [nfl. 53. 4 [n/l. 183. Cre. 
Car. 252. 3 Leon. 207. 2 inſt. 315. Dyer 210. 

Alſo fince the ſtatute of JY/inchefter, cap. 5. ordains, 
that walled towns ſhall be kept ſhut from ſun-ſetting to 
ſun-riſing ; if the faQt happen in any ſuch town by night 
or by day, and the offender eſcape, the town ſhall be 
amerced. 3 In/t. 53. 7 Ce.6.6. 7. a. | 

If, by the foreſt law, hue and cry is made for a treſpaſs 
in veniſon, the townſhip or village within the foreſt, which 
does not follow the hue and cry, ſhall be amerced at the. 
juſtice-ſeat. 4 {nft. 294. 

If the deciners ought to pay a rent to the leet pro certo 
lete, this is not properly a rent, but a ſum in grols ; 
and if they do not pay it, they may be amerced, for this 
is due and payable at the leet. 13 HH. 4, 9. 1 Rol. Abr. 
211. 

A man ſhall not be amerced in a leet for a treſpaſs to 
the lord himſelf, for he ſhall not be his own judge. 12 Z. 
4. $8.6. :.1 Leon. 24%, $8: Þ. 

If a man arreſts another in London, coming to the 
Common Pleas, to anſwer a writ at the ſuit of the ſame 


11 Co ( 
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man, becauſe he ought to have his privilege, the plaintiff 
hall be fined ſor the contempt to the court. 9 H. 6. 55. 
1 Rol, Abr. 218.8. C., 8 C9. 60. 8. GC. cited. 


{uit of the defendant in Londen, before the return of the 
writ 172 barnco, this is a contempt to the court ; and for 
this he ſhall be fined and impriſoned. 11 H. 6. 22. 
'1 Rol. br, 218, $.C. Where one under countenance 
of law 1s guilty of a Couble vexation ; as if he ſues in B. 
and pending this, ſues in Londen ſor the ſame cauſe, he 


\ihall be fined. 8 Co. bo, a, Goulſ. 30. pl. 5. 


2. In what aflions or proceedings there ovght to be a fine 
{ or an amercement, : 

It ſeems, that regulariy there was a fine or amercement 
in all ations ; for if the plamtiff or demandant did not 


nifhed for his unjuſt vexation ; and therefore there was 
judgment againſt him, guod /it in miſericord a pro fa'ſo 
clam:re, & Co. 29, ©. N.B 75. | 

Hence when the plaintiff takes out a writ, the ſheriff, 
before the return of it, is obliged to take pledges of pro- 
ſecution, which, when fines and amercements were con- 
iderable, were real and reſponſible perſons, and anſwer- 
able for thoſe armercements ; but being now ſo very in- 
conſiderable, that they are never levied, they are only 
formal pledges entered, viz. Jehn Doe and Richard Roe. 
1 Sand. 227, See tit, Bail, | 

' In all actions, where the judgment is againſt the de- 
fendant, it was to be entered with a miſe icordia, or a 
capiatur; and herein the difference is, that it it be an 
action of debt, or fourded on a contraQ, the entry is 
| ideo in miſericordia, without afleiſing any ſum in certain, 

which was afterwards afteered by the coroners in the pre- 
per county ; but if it were in an ation of treſpaſs, the 
court ſet the fine, and levied it by a capiatur. 8 Ct. bo. 
1 Rol. Abr. 212, 219. Cro. Eliz. 844. . Cro. Face 255, 

And therefore in all aCtions gruare v7; et armis. as relcous, 
treſpaſs, &c, the defendant ſhall be fined. 8 Cr. 59, x 
Rol. Air. 222. EN | 

So. in a writ &f recaption in the Common Pleas, if 
judgment be given againſt the defendant, he ſhall be fined 
and impriſoned ; but in a writ of recaption in the 
{ county court, if the defendant be conviQted he ſhall only 
be amerced. 8 Co. 41. a. 60.b. 11 Co. 43. F.N.B. 
hs a real aCtion, fo in an attaint againſt him who re- 
covered in the firſt aCtion, if the plaintiif recovers, the 
defendant ſhall be amerced. 1 Rel. Abr. 212. 

If a man recovers in an afliſe, and dies, and his wife 
is endowed, in an attaint againit the wife, if he recovers, 
the wite ſhail be amerced. 40 4/7. 20. 1 Rol. Abr. 
212, | | 

In an aCtion upon the ſtatute of 17r!ebridge, for driv- 
ing a. diſtreſs into another county ; the defendant ſhall be 
ranſomed, (which admits that be ſtall be fined.) 30 4. 
38, 1 Ro', Abr. 21g. | | 

In an-aſlife of rent, if the tenant be found guilty of a 
diſſeiſin with force, becauſe of a reſcue done by him 
without v: & arms, he ſhall be fined, though this be not 
within the ſtatute. 33 Hen. 6, 206. 1 Rel. Abr. 219. 
| In all judicial writs, if the plaintifF 1s barred, nonſuit, 
or his writ abates, the plaintiff ſhall not be amerced, be- 
cauſe the proceſs is founded upon a record. 8 Co. 61. as 

But as fines and amercements in thoſe aCtions, by not 
being levied, became matter of form, it was thought 
hard, that for any irregularity herein, a judgment ſhould 
be arreſted ; and therefore by the 16 & 17 Car. 2. cap. 8. 
it is enacted, ** 'That no judgment aſter verdift, con- 
feſſion by cognovit aftiomem, or relied, verificatiine ſhall be 
reverſed for want of a mſericordia or a captutur, or becauſe 
one is put for the other,” 

And by the 5 & 6 7/7. 3, cop. 12. reciting, that di- 
vers ſuits and aCtions of treſpaſs, ejectments, afluults avd 
falſe impriſonment, ace brought by party againſt party in 
the reſpeCQtive courts of Jaw at JYe/tminſier; and upon 
judgments entered againlt the defendant or defendants, in 
ſuits or aCtions, the reſpective courts aforelaid do ex efjicio 
| iſue out proceſs againſt ſuch defendant or defendants, for 


a fine 


90 if the plaintiff}, in a ſuit, in banco, be arreſted at the 


prevail, it was thought reaſonable that he ſhould be pu-_ 
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' a fine to the crown, for a breach of the peace thereby 
committed, which is not aſcertained, but is uſually com-- 


pounded for a ſmall ſum of money, by fome officer in 


each of the ſaid courts, but never efireated into the Ex- 
chequer ; which oflicers, or fome of them, do very of- 


ten outlaw the defendants for the fame, to their great 
damage ; and therefore it js enacted, © "Chat no writ or 
writs commonly called capias pro fine, in any of the 
ſaid ſuits or aCtions, in any of the faid courts, ſhall be 
ſued out, or proſecuted againlt any of the faid defendant 


or defendants, or any farther proceſs thereupon, but the | 


ſame lines, and all former tines, yet unpaid, are and 
ſhall hereby be remitted and ditch :rged for ever; yet ne- 
vertheleſs the plaintiff or plaintifls, in every ſuch action, 
ſhall (upon ſigning judgment therein, over and above 
the uſual fees for ſigning thereof) pay to the proper offi- 
cer, who figneth the ſame, the ſum of ſix ſhillings and 
eight pence, in fuil latisfaction of the ſaid fine, and all 
fees due for or concerning the ſaid fine, to be diſtributed 
in ſuch manner as fines and fees of this kind have uſu- 
ally been, and not otherwiſe ; which ſaid officer and of- 


ficers ſhall make an increaſe to the plaintiff or plaintiffs | 


of ſo much in their coſts, to be taxed againſt the ſaid de- 
ſendant or deſcndants.” 

But though this ſtatute takes away the capriatur fine, 
yet it is ſaid to be the practice of the court of Common 
Pleas, to make a ſpecial entry of the judgment in this 
manner, mhil de fine quia remittitur per /latutum, in the 
ſame manner as where the fine was pardoned, in which 
caſe the entry was nl de fine guia pardonatur. 1 Salk. 54. 
Comb, 3657. | | | | 

But it was roled on debate in -the King's Bench, that 
this ſtatute having taken away the fine, there was no 
judgment of capratur to be entered againſt the defendant, 
nor any thing in lieu thereof, but that that clauſe was to- 


_ tally to be left ont of the judgment, for that it was not 


like the caſe of a pardon, which does not alter the law, 
but only excuſes the party. Carth. 390. Linſey v. Sir 
Tatbot Clerk. 1 Salk. 54, Comb. 387, 8. C. | 

- If in a real aCtion the tenant comes the firſt day, and 


" renders the land; he ſhall not be amerced.: - Go. £5t+-126; 


5 C9. 49. Cre. Eliz. 65. Cro. Car. 564. 8 Co. 61. 

So in detinue for a box of charters by the heir, upon 
the-delivery of his father ; if the defendant comes the firſt 
day, and ſays, that he hath. been always ready to tender 
them, and yet is, if the plaintiff does not traverſe this, 
the defendant ſhall not be amerced. 38 E. 3. 20. 1 Rol. 
Abr. 212. | 

In a cuz in vita, if the tenant vouches, and the vouchee 
comes the firſt day of the ſurmmons, and tenders, yet he 
ſhall be amerced ; for when the tender is not at the firſt 


. day of the original, an amercement is due to the King. 


14 Ed. 3. 16. 1 Rol. Abr. 212. | 
In an account, if the defendant comes the firſt day, 


| and tenders the money, and the plaintiff accepts it, none 


of them ſhall be amerced. 2 KR. 2. 45. 1 Rol. Abr. 212. 

So in an account, as receiver of 10/7. if the defendant 
pleads Never his receiver, and this found againſt him, by 
which he is adjudged to account ; and after he comes and 


_ tenders the 10/7. and makes oath, that after the time 


that the money was delivered to him, he could not find 
any to buy for profit ; this ſhall be a good diſcharge of 
the defendant, and neither he nor the plaintiff ſhall be 


amerced: 46 Ed. 3. 40. 1 Rol. Abr. 212. 


In dower, if the tenant, after he is eſfoined, render 
dower, and avers, that he hath always been ready, &c. 
the tenant ſhall not be amerced. 22 Ed. 3.2, 1 Rl. 


 Abr. 212. © 


In a writ of dower, if the tenant vouches the heir of 
the baron, and the vouchee demands the lien ; and upon 
this the vouchee enters into warranty, as he who has 
nothing by deſcent, &c. and the tenant ſays, that he hath 
aſſets by deſcent; upon which judgment is given, and 


the demandant ſhall recover againſt the tenant, &. the | 


vouchee {hall be iz miſericordia, though he doth counter- 

picad the warranty. 18 E4d. 3. 14. 1 Rol. Abr. 212. 
If jn an action of debt the defendant comes the firſt 

day, and appears by attorney, and makes defence, ſc:li- 


cet defendit vim & injuriem quando, &c. and after the | 


YoL. 1h N* 75. 


P I N 


"attorney pleads non ſum informatus, the defendant ſhall be 


ametrced ; for he ought to have acknowledged the aQion 
the firſt day, 'and not to have made any defence. 1 Ro#. 
Abr. 213. | 

So if in debt the defendant comes the firſt day, and 
imparles till the next term, and then judgment is given 
upon non ſum informatus, the defendant ſhall be amerced, 
1 Rol. Abr. 213, | 

If the plaintiff be nonſuit, or if a writ abates by the 
act of the plaintiff or demandant, or for matter of form 
the plaintiff, or demandant ſhall be amerced. Co. Lit. 
I27. 8 Co. 61, 1 Rol. Abr. 219, 

In an ation brought by two, if the writ abates by the 
death of one of them, the other ſhall not be amerced, be- 
cauſe it 1s by the aCt of God, without the default of the 
party. 43 Af. 18. 43 Ed. 3.23. Co. Lit 127, 1 Rel, 
Abr. 213. | fu | | 

So if two join in a perſonal aQion, and one is non- 
ſuit, which in law is the nonſuit of the other, yet the 
other ſhall not be amerced, becauſe this is not his tault. 
47 Aſſ. 3- 8 Co. 61, | 

t one demandant or plantiff is nonſuit in ſuch ac- 
tion, wherein ſummons and ſeverance lies, and the other 
proceeds therein, he that is nonſuit ſhall not be amerced. 
8 C2. 619. 

It ſeems to be a general rule, that if part is found for 
the demandant or plaintiff, and part againſt him, he ſhall 
be amerced. 8 Co. 61.94. > 

As if in aQtion of covenant, for ſeveral covenants broke, 
if the plaintiff be barred for one, he ſhall be amerced 
for this, though he recovers for the other. 1 Rol., Abr. 
216. 1 Rol, Rep. 411. S. C, 

90 1n an action, upon the caſe, upon a promiſe to do 
two things, /czlicet, to pay ſo much for certain land ſold, 
and if the vendee ſel]s it again for more than he paid, to 
pay ſo much more; and the defendant pleads in bar a 
releaſe, which is adjudged no bar for part (/ci/:cet for 


j the laſt ſum) and a bar for the firſt ſum; he ſhall be im 


miſericordia for this ſum of which he is barred, though it be 
an entire promiſe ; and he could not have an aftion but 
upon both parts, for he might have acknowledged himſelf 
ſatished of that which he had releaſed. ' 1 Rel. Abr, 216. 
1 Ral. Rep. 411. oe 

If the plaintiff declares, that he was poſſeſſed of an 
hoy, floating at anchor in the river Thames, loaded with 
goods, and that the defendant ſatis ſciens. being maſter 
of a ſhip failing in the river, ſo negligently governed his 
ſaid ſhip, that ſhe 7 predif, naviculam of the plaintiff 
violenter ruebat, & illam fregit & ſubmer/it ; and upon 
not guilty pleaded the jury find, that guoad nezligentem 
gubernationem nauvis pred, defend, per quoad in naviculam 
querentis violenter ruebat, & illam fregit & ſubmer/it, the 
defendant is guilty, & guoad reſiduum pramiſſorum, that he 
is not guilty ; the plaintiff ſhall not be amerced, for there 
is no re/iduum, and the firſt part of the verdict compre- 
hends all the injury complained of in the declaration. 
Hard. 300. | | | 

in an aCtion of waſte 7 domibus & gardino, if upon 
the writ of enquiry of waſte the defendant be found 
guilty zn domibus, and not guilty in gardino, the plaintiff 
ſhall be 77 miſericordia for the garden. 14 Ed. 3. Cro. 
Car. 453. $. C. J | | 

In treſpaſs for the battery of his ſervant, and the tak- 
ing of his timber, if the defendant be found guilty of 
the taking of the timber, and not guilty of the battery of 
the ſervant, the plaintiff ſhall be amerced for this. 22 A/. 
76. 1 Rol. Abr. 217. $8, C. Moor 692. $. P. Dyer 
89. pl.111. Like point. | 

If in debt upon the ſtatute .of Z. 8. for buying of 
tithes, the plaintiff demands 50 /. for the value of the 
land, and the jury find the value but 20 /. the plaintiff 
ſhall have judgment, &'c. but ſhall be amerced guoad the 
reſidue of the 50/, Cro. Eliz. 257. | 

But in treſpaſs, or other aQions where the plaintiff 
declares ad damnum, if leſs be found than he declares for, 
yet the plaintiff ſhall be amerced, becauſe the aCtion 1s 
founded upon an uncertainty. Cro. Eliz. 257. per curiam. 

In replevin, if the defendant avows the taking of two 


ſeveral diſtreſſes, for ſeveral cauſes, and iſſue 1s joined 
F Q upon 
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upon the taking of one diſtreſs, and found ſor the plain- is found againſt him, the judgment againſt him ſhall, be 
tiff, and a molle proſequi entered as to the other, the plain- | quod capratur. 1 Rel. Abr. 220, 221. . | 
tiff, faall not be amerced. 2 $4, 130. per curiam. As to the caſes where a fine ought to be awarded, and 
| | | not an amercement, we have already taken notice of the 
3. Ibo, in reſpe of their perſons, are nit to be fined or | difference made between offences ; and that for the delieza 
amerced; and where a fine ought to be awarded, and not an | majora, iuch as breaches of the peace, Contempts, Or 
* amercement. | diſturbances committed in facie curie, the court may 
The King being plaintiff or demandant, ſhall not be fine and impriſon ; but that in real actions or ations of 
amerced, nor ſhall the Queen conſort. Co. Lit. 127. debr, the detendant 1s only to be amerced. 8 Co. 39. 
8 Co. bi, F. N.B. 31, 3 Bulſl. 276. __ ] Hob. 1860 | 
An infant being plaintiff or demandant ſhall not be | A man ſhall be fined and imprifoned for all contempts 
amerced, and this is the reaſon he ſhall find no pledges. | done to any court of record, againſt the commandment 
Cs. Lit. 127. 8 Co, 61, Palm. 518. 1 Rol. Abr. 214.|ot the King's writ under the great ſeal, as in a guare non 
288. admit, quare incumbravit, attachment upon a prohibition, 
But an infant defendant ſhall be amerced, if he pleads |&c. Þ Co. bo. | 
with the demandant, and the matter is found againſt him; | But when the demandant or plaintiff, tenant or defen- 
but he ſhall be pardoned of courſe, 1 Ro!. Abr. 214. | dant ſe retraxit, or receſſit in contemptum curie ; yet this 
Cro. Car 410, | | | is no contempt againſt the commandment of the King by 
% But 1f an infant brings an action by his prechein amy, writ, and therefore he {hall not be fined in ſuch caſe, but 
and pending the action comes of full age, and makes an |amerced only. 8 Co. 58. Cro. Fac. 211, 
attorney, and after is nonſuit, he ſhall be amerced. Dyer | It in replevin, the defendant claims property falſly ; 
:438- þ1..4t> and this in a proprietate probanda is found againſt him, 
If an infant brings an aCtion of treſpaſs by guardian | he ſhall be fined and impriſoned. 8 Co. bo. a. 
againſt two, and the defendants plead not guilty, and at If a man denies a recovery or other record to which 
the iſ privs the plaintiff appears in perſon, and a ver- |he himſelf is party, he ſhall not be fined ; for it is not 
dift is found for the plaintiff for part, and not guilty | his act, but the aft of the court ; and he does not deny 
for the reſt, and one of the defendants not guilty ; and |the record abſolutely, but nm habetur tale recordum, 8 
judgment is given for the plaintiff, for that for which the | C9. bo. a. _ | 
verdict is given for him, & guod nihil capiat per bil/am| In an aſliſe, if the tenant be attainted of a difſeifin with 
for the reſt, and him that is found not guilty ; /ed nihi]| force, he ſhall be impriſoned. 1 Rel. Abr, 222. 
de miſericor dia pro falſo clamore, &c. quia querens tempore | But in an aſliſe for a rent-ſeck, if the defendant be 
tranſgreſſionts predict. fag infra atatem ext/iibat ; yet found a difleifor only, the judgment ſhall not be quod 
this is good, and no error. 1 Ro/, Abr, 214. capiatur, but only in miſericordia. 1 Rol. Abr. 223. 
If a precipe is brought againſt an infant, and pending | Allo in an atlife of rent charge againft ſeveral tenants ; 
the plea he comes of full age, he ſhall be amerced for the if it be found the plaintiff diſtrained for this, and one of 
delay aſter he comes of full age. 5 C2. 49. Mdcor 394. | the defendants, without conſent of the reſt, made a reſ- 
I Rol. Rep. 294. 3 Bul/t, IS © © .* $COUT, though the others are diſſetſors by the demier ; yet 
If baron and feme are vouched in the right of the |they ſhall not be impriſoned, but only he who made the 
feme, and judgment againſt them, and the feme is to be |reſc9us. 39 ff. pl. 4, 1 Rol. Abr, 223, 
amerced, they ſhall be amerced, though the feme be within | In an aſlife, 1f the tenant by his plea does not deny 
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age, the huſband being of full age. 16 Ed, J 14-1 the outlter, though he be found a difleiſor without force - 
AS IS: | yet he ſhall be impriſoned. 28 Af. 15. 1 Rol. Abr. 222. IS 

In an action upon the caſe againſt baron and feme for |S. C. | TEL | 2 
ſcandalous words ſpoke by the feme, and judgment 1s In an aſliſe of nuſance, if the demandant be found F- 
given againſt both ; as well tte huſband as the wiſe ſhall | guilty, he ſhall be impriſoned. 19 4. 6, 1 Rel. Abr. E 
be amerced.* Hb. 127. x 223-8, C; Ss | "2 

In an action of trover and converſion againſt baron and Although in all aCtions guare vi & arms, as reſcous, A 
ſeme, for the converſion of the feme during the cover- |treſpaſs, Wc. the defendant ſhall be fined ; yet in aCtions ST 


ture; if the feme be found guilty by verdiCt, and the |of treſpaſs upon the caſe, if the defendant be found -Þ 
baron not guilty, yet both ſhall be i miſericordia; for | guilty, the judgment ſhall not be gud capiatur, but guod : 1} 
the amercement is not for the converſion, but for the | /it z7 miſericerdia. 8 Co. 59. b, 1 Rel, Abr, 222, 8 Coe 
delay of the ſuit, and the non-rendering the firſt day, of | 59: 496. 180. | 
which the baron is as well guilty as the feme. 1 Ro/. | But in treſpaſs, if the plaintiff declares that he levied 
Abr. 215. Cro. Fac. 439, 440. 1 Re!, Rep. 293, 3|2 plaint in London, and upon proceſs F. S. was arreſted _ 
Bulit, 151.8; C:- | Fs ' ]by a ſerjeant, and that the defendant vi & armis reſcued 

In a writ of dower, if the tenant vouches the baron | him, per gued he loſt his debt; and upon not guilty 
and ſeme as in right of the feme, as heir to the huſband | pleaded, it is found for the plaintiff ; the judgment here- _ 
of the demandant, and the voucher demand the lien, | upon ought to be quad defendens capiatur ; for though the 
upon which the lien is ſhewn, and they enter into war- | nature of the action 1s properly an aCtion upon the caſe, 
ranty, as thoſe who have nothing by deſcent ; and the | as touching the loſs of the debt of the plaintift ; yet this 
tenant fays that they have by deſcent, upon which judg- | bcing with force to the ſerjeant, who was a miniſter as 

ment 18 given againſt the tenant, &c. the ſeme only well to the plaintiff as to the court, the aCtion may be v4 
{hall be amerced without the baron. 1x Rol. Abr. | armis. Heb. 180. 1 Rol. Abr. 222. S. C. 
215, 216. | OE | | It a man denies his own deed, and this is found againſt 

If a feme covert ſues a groundleſs appeal of the death | lim by verdict, he ſhall be impriſoned for his falfity and _ 
of her huſband, known by her to be alive, ſhe ſhall be trouble to the jury. 1 Rell, Abr, 220, 224. 2 Buljtre 
iined, Bro. Appeal 25. 8 Hl. 4. 17. pl. 2. | 230c:$..P.--* | | 

In an aſliſe againſt baron and feme, if the feme be | But if a man, where his own deed is pleaded againſt 
received upon the default of the baron, and pleads in bar, | him, pleads non eff fafum, and after at the ni/i prius, or 
and acknowledges an ouſter, and the demandant takes | before verdiCt, relif1a werificatione cogneovit this to be his 
iTue upon the bar, and this is found for the demandant, | deed, he ſhall not be impriſoned, but only amerced. 
the tenant ſhall not be impriſoned, for this confeſſion of |Sce Co. 60, 1 Roll. Abr. 224, Kelw. 42. 2 Roll. Rep. 
an ouſter, becauſe ſhe is a feme covert. 37 Aff. 1. 1145. Noy 4, Cro. Fac. 64. Dyer 67. Raym, 202. 
Ril. Abr, 220. | | i Med. 73. 2 Saund. 169, 2 Keb. 678, 688, 694, 


\ 4t a baron of parliament be found a difſeiſor with force | 734+ | | 
in an afliſe, the judgment againſt him ſhall be guzd ca- | If a man pleads a deed of the plaintiff or his anceſtor, 
piatur. 1 Rl. Abr., 220. made to the anceſtor of the defendant who pleads it, and 


So in debt upon an obligation againſt a baron of parlia- | this is found againſt him, he ſhall not be impriſoned for 
ment, if the defendant pleads nn z/ fat7um, and the ifſue ("08 fallity, becauſe he could not know whether this was 
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his deed or not; being made to his anceſtor. 28 A: 10: 
1 Roll, Abr. 224- = TH boli 
In treſpaſs contra pacem, for trampling his corn z if it 
be found that the cattle of the defendant eſcaped, but not 


contra pacem, and trampled the corn; yet ,the defendant 


ſhall be impriſoned, for he ought to keep his cattle at his 
peril. 27 Aſſ. 56. 1 Roll. Abr. 222. S, C, 

In an aCtion upon the caſe, upon an afſump/it, if the 
defendant be found guilty, the judgment ſhall not be 
quod capiatur, but guod fit in miſericordia. 1 Roll. Abr. 
222, 223. | 

In a writ of deceit againſt the party who recovered in 
a real action, and the ſheriff, if it be found that no ſum- 
mons was made, he that recovered before ſhall be im- 
priſoned. 1 Roll. Alr. 223. 8 Cs. 59. 8. P. 

In all caſes where a thing is.reſtrained by any ſtatute, 
the offender ſhall be fined and impriſoned. 8 Co. 60. 6. 
Cro. Fac. 631. | 


As in an aCtion upon the ſtatute of Marlebridge, for! 


driving a diſtreſs out of the county, the defendant being 

found guilty, ſhall be imprifoned. 3o AY. 38, 1 Roll. 

Abr. 222. BE | | 
So in an aCtion of debt upon the ſtatute of 1 & 2 Ph, 


& Ma. of diſtreſſes, upon which the defendant ſhall for-/ 


feit to the party grieved, for the driving a diſtreſs out of 
the hundred, 5 /. and treble damages ; it the defendant be 
found guilty, the judgment ſhall be gud capratur. 1 
Roll, Abr. 22.2. | FrY ; 

In an aftion of debt upon the ſtatute of uſury, for 
treble the ſum lent, for taking. more than 8/.. per.cent, if 


the defendant be found guilty, the judgment ſhall be 


quod capratur, becauſe he took'it contrary to the proviſion 
of the ſtatute. 1 Roll. Abr. 223. . 


But in an aCQtion of debt upon the ſtatute of 2 E4. 6, 

| for not ſetting forth of tithes, if judgment ſhall be given 
for the plaintiff, the judgment ſhall be guod /it in miſer:- 
cordia, and not guod capiatur; becauſe this is but a debt. 


given in recompence of tithes, and this is the uſual courſe. 
x Roll. Abr. 223. 1 Sid, 23% + Þ 
So in an aCtion for a robbery founded upon the ſtatute 
of I/incheſter, if the defendants are found' guilty, the 
judgment ſhall be guod fint in miſericordia ;. becaule this 
aCtion'is not founded upon any male-feaſance, but upon 
a-non-fealance only. Cro. Face 350. THe, 


F I N 
party refuſes to abate it at his own charge, the court will 
raiſe the fine accordingly ; /ecus, if the nuſance may be 
eaſily removed, as pulling down a wall, &c. Comb. 10: 
Upon a motion to ſubmit to a ſmall fine after a con- 
feſſion of the inditment, which was for an affault ; Holt 
Ch. J.- took a difference, where a man conſeſles an in- 
dictment, and where he is found guilty ; in the firſt caſe, 
a man may produce affidavits to prove ſon a//ault upon the 
proſecutor, in mitigation of the fine, otherwiſe the de- 
fendant is found guilty ; for the entry upon a confeſſion 
is only non vult contendere cum Domino Rege, & ponit ſe in 
gratiam curiz, 1 Salk. 55. 
If an exceſſive fine is impoſed at the ſeſſions, it may be 
| mitigated at the King's Bench. 1 Vent. 336. 
| The court may alleſs a fine, but cannot award any 
corporal puniſhment againſt the defendant, unleſs he be 
| actually preſant in court, 1 Sa/k. 56, 400. Comb. 36, 


; —_ 4. 


FP. | | | 

Before the ſtatutes of Magna Charta, and IVe/tm, t. 
cap. 6, the lords ufed to ſet ſuch exceſſive and grievous 
| amercements on their tenants, that, under pretence of ſuch 
| amercements, they uſed to ſeize the whole profits of the 
| tenement which they had granted : to prevent this op- 

preſſion, and to take away all fines and amercements at 
the will and pleaſure of the lord and his ſteward, and 
|i\ikewiſe all exceſlive fines and amercements, if they were 
| everiſo certain, the ſtatutes appoint, that every amerce=- 
| ment'{hould be affeered; fo that though the court or ho- 
| mage do award an amercement, yet it is to be affeered by 
|the atfeerors, who are fo called becauſe they affeer or 
bring. in the quantity of the amercements. 8 Co, 29. 
2 hn}t. 27. ”, 

Thefe amercements are to be with a ſalvo contenements, 
[and were always held roo grievous and exceflive, if they 
deprived the offender of the means of his livelihood ; as 
if he were a ſockman, and the amercement extended to 
take away the beaſts of his plough ; if he were a military 
man, and it extended to take away his arms; if he was 
a merchant, and it extended to take away his merchan- 
dize; if'he were'a villain, if he took away his cart or 
wainage:; for the words of Jagna Charta are, A freeman 
ſhall hot be-amereed for a ſmall fault ; and for a great fault, 
| after the greatneſs thereof, ſaving to him his contenement 
| and a merchant, likewiſe ſaving to him his merchandize ; and 


In an aCtion of treſpaſs for an affault and battery, if | any other*s villain than our's ſhall be likewiſe amereed, -ſaviny 


the battery was done before a general pardon, by which 
the fine 1s :pardoned, yet the judgment ſhall: be entered 
quod capiatur ; for the court need not 'take conuſance 
thereof without demand. Cro. Car. 32. ke? 


| bs wainage, if he fall into our mercy, 2 Inſt.'27, 28, 8 
| Co. '39:; S-2 5. $4: L6tÞ3 <0"; wi = :7x OS 
| - But a fine/may-be fet without'affeerment, for the ſta- 
tute of Magna: Chirta Uoes not' extend to! thoſe Cats 


—— — 


| 


| where a court of juſtice may impriſon, and where a fine 


3 FR Of mitigating or aggravating fines ; of moderating or is' ſet: by way of mercy, 'as a ranſom and purgation of the 


affeering amercements ; and of the manner of recovering fines 
or amercements, | | SP p423 
Where a iperſon 1s convicted. of a criminal offence, and 


for which he- ought to be.fined, the meaſure thereof is 
left to the diſcretion of the Judges, who proportion ſuch 


fine ſo as' to make. it adequate 'to the offence, from the 


_ conſideration of the baſeneſs and enormity, and dangerous 


tendency of it; the malice, deliberation, and wilfulnefs 


with which it was committed ; the age, quality, and de-! 
_ gree of the offenders, &c. 2 Hawk. P.C. 445 | 


If a proſecutor accepts icofts from the defendant, he 
cannot, by. the rules of: the court, aggravate bis fige, be- 


. 


cauſe,: in-ſuch-eaſes, baving.no/right-to, demand cots, if | 


"offence 3 for the ſtatute was deſigned in mercy to the of- 
fenders, and'not to hinder them from mercy, and ſo did 
| not extend to offences that might be' puniſhed by impri- 
| ſotiment. +8 C3. 39. a. 6. 2'1n/?. 27. 11 Co. 43. Kelw, 
|65. Cro. Bliz! 581.  Dalt: Sheriff, goo, © | 
_ Tf at +a {eoutrt-baron, according tothe cuſtom there 
| uſed, # bye-law'is made; and the penalty'of 205. laid upon 
every offender, and at another court a tenant is preſented 
for (a+ breach -thereof,''by which” the ſaid penalty is for- 
feited'; this cannot be affeered. Moor 75. pl. 205. 3 
| Lein.i 7, '8; Bendl:' 159. '$.C. adjudged, : :S, 

| On the preſentment of a nuſance in a torn or leet, the 
Theriffior ſteward may'either amerce the party, and alſo 


p 
q 


he take them at all, he muſt take them by way of. ſatiſ- | order him to refnove 'it 'by ſuch a day, under a certain 


faction of- the wrong ; after which it is \unreaſonable for 
him to haraſs the defendant. | 1 Salk. 55, + 
\ But as to thoſe coſts-given by 5 &'6 W. & M. on the 


| pain,lor may order him'to remove it, under ſuch a pain, 
without amercing bim at all; the party having notice of 


| fach order, ſhall' forfeit the pain, on a preſentment at 


removing a cauſe by certiorari, the proſecutor 'is. not re-| another court, that he: hath not removed the nuſance, 
ftrained from aggravating the fine to. be ſet .on 'the:defen-|| without: any farther proceeding; 'and every pam fo for-_ 


dant, - becauſe he has a: right: to: fuch . coſts by the- expreſs 
words of the ſtatute. - 2 Hawk. P. C. 292.' cont. 1 Salk. 


| A fine-is under the. power of the court during the'term| 


| feited. may* be'-recovered in "like' .manner as 'a fine or 
| amercement by diſtreſs, *or aftion 'of debt; neither ſhall 
| 'it be affeered to leſs fum than'at firft ſet. 1 Leon. 203. 
| Kitchin 51, 52. 1 Rel. Abr. 468, (Cro. Fac. 382. 2 


—_—— 


in which it is ſet, and may be mitigated as ſhall be thought | Rel. Abr. 136. ' 1 Rol. Rep. 201. Allen 78, 3 Leon. 7, 


proper ; but after the term it admits of no alteration. 
Co. Litt. 260. Cre, Car. 251. KRaym. 376. 7 


18. 5 Med. 130. 1 Salk. 176, 
' The award of the amercement'is the aC&t of the court, 


- If a perſon is indicted and found guilty of a great ey but the taxing or reduting it to a-certainty muſt be done 


ance, and a writ goes to the ſheriff to abate it; if the] by certain officers called affeerors, choſen and ſworn for 


2 taht 
| \ 
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that purpoſe ; and therefore if an amercement be impoſed 
in a court-leet, and affeered by the jury, and not by 
ſworn affeerors for that ha oen it is a void amercement, 
and the lord of the leet cannot maintain his aCtion for 1t. 
$ Co. 40. b, 3 Lev. 206. 

Although by the expreſs words of Magna Charta, c- 
mites © barones non amercientur niſs per pares, &c. yet long 


uſage hath prevailed againſt it; for the amercement of 


the nobility is reduced to a certainty, viz. a Duke 10 /. 
an Earl 5 /. a Biſhop, who hath a barony, 5/. &c. 2 
Injt. 28. 6 C1. 54. 8 Co. 40. a. 8. C. 

In an afliſe, if the plaintiff does not appear, nor any 
for him, yet three of the aliliſe may be ſworn to affeer 
the amercement, and ſhall do it, 28 Af. 26. 1 Roll. 
Abr. 212. 

In treſpaſs, if the defendant, as bailiff, &c. juſtifies, 
for that the plaintiff was preſented, &c. and ſets forth, 
that the amercement was afftered by two affeerors, he 
ought to ſhew their names. Kelw. 66, 

By the Common Law, the 
their election, diſtrain, or bring an aCtion of debt, for a 
fine or amercement. Cro. Eliz. 581. Savil 9 Raſl. 
Ent. 15ts $53-::606: 2-H. 4... 24-4. 10 i4. 0. 7 
Raym. 68. Wy 

But every avowry or declaration of this kind ought 
expreſsly to ſhew, that the offence was committed with- 
in the juriſdiction of the court, for if it were not, all 


: the proceedings were coram non judice ; and a court ſhall' 


not be preſumed to have a juriſdiction where it doth not 
appear to have one, Hob. 129. Roſt. Ent. 553. Co. 
Ent. 572. gs wh 

Alſo it is adviſable to alledge, that the offence was 
committed as well as preſented, and to ſhew the names 


of the preſentors and the affeerors in ſetting forth a pre- 


ſentment or affeerment, and alſo to ſhew that proper no- 
tice was given of holding the court. But for this, vide 
Hawk. P. C. 59, 60. | | 
Of common right, a diſtreſs is incident to every fine 
and amercement, in a torn or leet, of offences of right 


4 


King or Lord may, at 


within the juriſdiftion thereof ; but if the offence were 


only the negleCt of a duty created by cuſtom, and of a 
Private nature, it is clear, that there muſt be a cuſtom 
to warrant a diſtreſs, and perhaps ſuch cuſtom is alſo ne- 
ceſlary, though the duty be of a public nature. 2 Hawk. 
| P. C, 60. ny PE 
Alſo the ſheriff or lord may, for ſuch fines or amerce- 
ments, diſtrain the goods of the offender, even in the 
highway, or in land not holden of the lord, unleſs ſuch 
land be in the poſleſſhon of the crown. 1 Roll, Ab. 670. 
2 In}. 104. 


| But ſuch fines and amercements being for a perſonal 
offence, no ſtranger's beaſts can lawfully be diſtrained for 
them, though they have been levant and couchant upon ' 


the lands of the offender. Owen 146. Noy 20. 

If ſuch court is in the King's hands, the diſtreſs may 
be ſold of common right, after it hath been kept for a 
reaſonable time, as the ſpace of ſixteen days; and it 
ſeems the better opinion, that where any ſuch court is in 
the hands of a common perſon, it the goods. were diſ- 
trained for an offence of a public nature, they may be 
ſold of common right, without any ſpecial cuſtom for 
that purpoſe. FHetley 62. Finch 476. 8 Co. 41. 1 Roll. 
Rep.:76. Noy 17.1 Bulftr. 53... | 

No bailiff can lawfully diſtrain for any ſuch fine or 
amercement, without. a ſpecial warrant for ſo doing, 
which muſt be ſet forth by him in an avowry or juſtifi- 
cation of ſuch a diſtreſs. 
574. fl. 789. 607. pl. 839, 2 Keb. 745. 1 Salk, 108. 
See 2 Bac. Abr. tit. Fines and Amercements., 

Fiaire, To fine, or pay a fine upon compoſition.—— 
Tnquirenlum eſl etiam gue vidue nom finierunt pro fe ma- 
ritandis, & fints captatur ad opus Domini Regis. Roger 
Hoveden, pag. 783. Finire 1s alſo the ſame with finem 
facere, in Brompton, pag. 1105, Quando Rex Scotiz cum 
Dimino Rege finivit, &c. and in Hoveden, pag. 783. 

Finitio, Death ; ſo called becauſe vita finitur morte. 

Fino2s of gold and ſilver, Are thoſe that purify and 
ſeparate thoſe metals from other coarſer, by fire and water. 


[ $44, 1 
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Cro. Eliz. 698, 748. Moor 


| &c. 
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| Anno 4 Fen. 75. cap. 2, They are alſo in the fame place 


called parters, ſometimes departers. | 
Fintwit, Is mentioned in the laws of Hen. 1. cap. 3. 
and is the ſame with fengeld, From the Sax. fead, inimi- 
cus, and write, multta. MES 7's 
 Fiola, for Phiala,' A phial, or little bottle. Mar. 
Paris, 146. In aurata fiola cum vinum coloratum acceperis, 
time Venena. 


Firae, See Ferie. 

Firdejare, A going into the army, or taking up arms ; 
from the Sax. fird, exercitus, and fare, iter. lt is one of 
the offences which properly belongs to the King's deter- 
mination, gu: burghbotam, 1. & a contribution towards 
building a caſtle ; brigbotam, 7. &. towards building a 


army. Leg. H. 1. cap. 10, 

Firderinga, A. preparation to go into the army ; which 
was another offence immediately under the cognizance of 
the King. bid. | 

Firderunga, Furniture for the army. See Firthunga. 

Firdfare, | See Ferdfare, 

Firdftole. See Fcidftole. - | 

Firdwite> A mult or penalty impoſed on military te- 


ing to an expedition. Militie detratlate mulila. LL. 
Canutz, par. 2. ca. 22. See Ferdwite. 

Firdw2ethi, Ferdwathi, Military men, or men worthy 
to take up arms, or muſtered or enrolled, to appear upon 
any occaſional expedition. Cowell, edit. 1727. 

Fire, Houſes in London to be built with party-walls, 
19 Car. 2. ce. J- ſet. 8. 22 Car. 2, c. 1. (6. 
DireCtions for preventing fires in Londen, 6 Ann. e. 31, 
; Ann. C. 17. 11 Geo. 1. c. 28. 33 Geo. 2. Cc. 30: 
Firnben exempt from being impreſſed, 6 Ann. c. 3r. f 2. 
Penalty on ſervants firing houſes by negligence, 6 An. 
co 3le fo 3» Reftriftions of boiling turpentine, 7 Ann, 


For other matters, fee Arſon, Burning, | 


Firebare, PRuod fine dilatione levari & reparari fac. 
figna & firebares ſuper montes altiores in quolibet hundreds. 


lta quod tota patria, per ilia ſigna, quotieſcunque neceſſe 
fuern, pramuniri poteft, &c. Ordinatio pro Vigiliis Ob-= 
ſervandis a Lynne uſque Yarmouth. Temp. Ed. 2. 
Perhaps from.the Sax. yretor, a beacon, or a high tower 
by the ſea-fide, wherein were continual lights, either to 
direct fatlors in the night, or give warning of the enemy. 
Cawell, edit. 39527. .; hs 

Fire-bote, Signifieth an allowance of wood or eſtovers, 
to maintain competent fring for the uſe of the tenants : 
which by the Common Law any man may take our 
of the lands granted to him. 
;>ay-bote. 

Fire-ozdeal, Our devout anceſtors had a way of 
purgation, or acquitting themſelves from any charge or 
accuſation of crime, by an appeal as it were to God him- 
ſelf, and therefore called it Der judicinm, or God's ordeal, 


ordeal. This fire-ordeal, which was the privilege only of 
freemen, and the better fort of people, was two-fold, 
either, firft, by ſtepping bare-foot and blind-fold over 
nine plough-ſhares red-hot, laid in length at equal di- 
ſtance, which if the-defendant paſſed unburnt, he was 
judged innocent, but if burnt, he was concluded guilty. 
Or,' ſecondly, by taking a piece of red-hot iron in the 
hand, uſually of one pound weight, which was called 
ſimple ordeal, or of two pounds, which was duplex, or of 
three pounds weight, which was trþplex ordalivm, Cowell, 
edit. 1727. See Water-o2deal, | 

Fire-wozks. Stat. 9 & 10 77, 3. cap. 7. edt. 1. Tt 
ſhall not be lawful for any perſon to make, or cauſe to be 
made, or to. ſell, or expoſe: to ſale, any ſquibs, rockets, 
ſerpents, or other fire-works, or any caſes, moulds, or 
other implements for making the ſame ; or to permit the 


| ſame to be caſt or fired from his houſe, or other place 


thereto belonging, into any public ſtreet or road ; or to 


ſame, in any public ſtreet, houſe, ſhop, river, or high- 


way 3 


5 


bridge ; ve; firdefare ſuperſederit, i.e. not gone into the. 


nants for their default in not appearing in arms, or com-. 


ce 17. /- 11, Stock in fire-offices, how taxed, 4 Geo, 3. 
Co Ro þ» 54+ | | : 


Cowell, edit. 1727. See. 


This was commonly of two ſorts, fire-ordeal, and water- 


throw or fire, or be aiding in throwing or firing the 
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way ; and every ſuch offence ſhall be adjudged a common 
nuſance. | | ip | £.\ 

Se. 2. And if any perſon ſhall make, or caufe to be 
made, or give, ſell, or offer to fale, any ſquibs, rockets, 
ſerpents, or other fire-works, or any caſes, moulds, or 
other implements for making the ſame, he ſhall, on con- 
vition before one Juſtice or chief magiſtrate, by con- 
feſſion, or oath of, two witneſſes, forfeit five pounds, 
half to the poor, and half to the proſecutor ; to be le- 
vied by diſtreſs, by warrant of ſuch Juſtice or chief ma- 
giſtrate.” And if any perſon ſhall permit any the ſame 
to be caſt or fired from hi; houſe, or other place "thereto 
belonging, into any public ſtreet or road, or any other 
houſe or place, he ſhall forfeit twenty ſhillings in like 


manner. 


Sef2. 3- And if any perſon ſhall caſt or fire, or be 
aiding in caſting or firing any the. ſame into any public 
ſtreet, houſe, ſhop, river, or highway, he ſhall forfeit 
twenty ſhillings in like manner; and if he ſhall not 
immediately on conviction pay to the Juſtice the ſaid 
forfeiture, for the uſes aforeſaid, he ſhall commit him to 
the houſe of correCtion, to be kept to hard labour for any 
time not exceeding one month, unleſs he ſhall ſooner pay 
the forfeiture. 


Se. 4, 5» But nothing herein ſhall extend to the of- 


ficers of the ordnance, or artillery company. 

Firma, 44 firmam noefis, Was a cuſtom or tribute 
paid toward the entertaining of the King for one night, 
according to Domeſday. Comes Meriton T. R. E. red- 


 debat firmam wunius noftts ; that is, entertainment for one 


night, or the value of it. Firma Regzs, ancicntly pro 
villa Regis, ſeu Regis manerio. Spelman. By a charter 
of King Edgar to Ely, it is limited to a penalty, to pay 
one night's ers if the privileges be broken by any man. 
See Domeſday. we 

Firma is alfo uſgd for rent; as in this ancient precept 
of H/illiam the Conqueror. Willielmus Rex Anglorum 
Willielmo de Cahannis, ſalutem. Praecipio tibi ut factas 
convenire Schiram de Hamtonia, & judicio ejus cognoſce, fi 


 ferra de Iſham reddidit firmam monachis San! Benediati, 


&c. Ex Regiſt. de Ramſey in Scacc. Land let apud altam 
firmam, 1. e. at the rack rent ; and firma alba, rent paid in 
filver, not in cattle or proviſion for the Lord's houſe. See 
Black-mail. . 
Firma is likewiſe taken for a banquet, ſupper, or any 


' proviſion for the table. Mandavitque Regi quod ad firmam 


uam properans cibos ſalſatos ſufficientes inveniret. H. Hunt- 
zoek lib. 6. p. — And 'Knighton, ſpeaking of the 


fame thing, ſaith, 4d fe/tum ſuum properans. In Domeſ- 


day the word firma is often mentioned, viz. Reddere fir- 
mam wnius notiis: reddebat unum diem de firma, - =. 

. fir- 
mam guatuor ſeptimanarum : that is, firma nogits is a 
ſupper, firma diet a dinner, and firma quatuor ſeptimana- 
rum is a proviſion for ſo long time. Du Cange. Some- 


times it is taken for money paid inſtead of viftuals. Ha- | 


bemus igitur de maneriis neſtris 53 firmas. Cowell, edit. 
1727. 

"Femoratues, A button ; ſometimes firmabulum : as ca- 
pum choralem dilaceravit, & firmabulum gued vulgo morſus 
| Matt. Paris. | | | 

Firmaratio, Firming, or holding to firm. The fir- 
mary's or farmer's right to the lands and tenements let to 
him ad firmam. Canonicus firmarius——/j firme ſolu- 
tionem per dies omiſerit=—a firmaratione cus, fi firmam 
bracins vel camere ſelvere tenebatur, ipſo fatto fit amotus. 
Statuta Ecc). Pauline, MS. fol. 49. b. Hence an- 
tiqua firma was the old cuſtomary rent. And affirmatus 


was farmed out, or let for ſuch a certain firm or rent. 


Gael, edit. 1727. See Kennet's Gloſſary, in Ad firmam 
wor | 

 Firmatio, Firmationis tempus, doe-ſeaſon, as oppoſed to 
buck-ſeaſon. Et ſciendum eft quod tempus pinguedims 
hic computatur inter feſtum beati Petri ad vincula & exalta- 
tronem ſanfig crucis ; & tempus firmationis inter feflum 8. 
Martini & Purificationem beate Mariz. 31 H. 3. Cowell, 
edit, 1727. CI 

| Firmatio, A ſupplying with food : Sz cirliſcus homo 
fori/banniti firmationis accuſetur per ſuam ipſis wetam neget« 
Var, I, N®? 70s 


«+, . 
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Leg. Inze, c. 34. 5. e. accuſed of giving viftuals to a fus | 


gitive, Cowell, edit, $727 | YEE RT " 
Firmitas, A fortification, or eaſtle- well fortified : £t 

nimia feſtinatione Saxonum caſas ſeu firmitates ſubito introi« 

vit, Du Freſne, | iy | 

_ Firmum, Feorm, food, vituals, or furmety given by 

the lord to entertain his labouring tenants.—— 2wlibet 


debet flagellare dimid. crannock ſrumenti ad ſemen, & duos 


buſſellos frumenti contra Natale ad firra ſua 1 ana Car- 
tular. Abbat. Glaſton. MS. fol. 39. a. Rather, perhaps, 
rent paid in cuſtomary ſervices, | ro 1 

Firmura. 7/41. de Creſſi gave to. the monks of Blyth a 
certain mill cum libera firmura of the dam of it. Reg. de 
Blyth. This Dr. Thoroton Engliſhes free firmage, but 
that is ſtill a hard wqrd, TI think it intends free liberty 
to ſcour and repair the mill-dam, and to carry away the 
ſoil, &c, Cowell, edit. 19727. . Fern gs | 

Firſt-fruits and tenths. Firſt-fruits ( Annates, primitie} 
are the profits of every ſpiritual living for .one year, 
given in ancient time to the Pope through all Chriftendom; 
but by the ſtat. 26 H. 8. cap. 3. tranſlated to the King 
here in England; for the ordering whereof, there was a 
court erected 32 HH. 8. cap. 45. but again diſſolved anno 
primo Marie, Hf 2. cap. 10, And fince that time, 
though thoſe profits be reduced again to the crown by the 
ſtat. 1 Eliz. c. 4. yet was the court never reſtored, but 
all matters therein wont to be handled, were transferred 
to the Exchequer. Cowell, edit. 1927. £2 

Firft-fruits, ( Annates, primitie) 


claiming the diſpoſition of all eccleſiaſtical livings within 


Chriſtendom, reſerved out of every living. 12 Co. 45. 
But what Pope firſt impoſed firſt- fruits hiſtorians do not 
agree. 4 Inſt. 120, 


In the 34 E4. 1, at a Parliament held at Carle, great 
complaint was made of intolerable oppreſſions of churches 


and monaſteries by William Teſta (called Mala T:fta) 


and the legate of the Pope, and principally concerning 
firſt-fruits ; at which Parliament the King, by the affent 
of his Barons, denied the payment of firft-fruits of ſpiri- 
tual promotions within Eng/and, which were founded by 
his progenitors, and the nobles, and others of the realm, 
for the ſervice of God, alms, and hoſpitality. And to 
this effeCt he wrote to the Pope ; and thereupon the Pope 
relinquiſhed his demand of firſt-fruits of abbeys; in 
which Parliament the firſt-fruits for two years were 
granted to the King. 12 Co, 45. 


In the 50 Ed. 3. the Commons complained, amongſt 


other grievances from the court of Rome, that the Pope's 
colleQtor that year (a thing never before done) had taken 
the firſt-fruits of every benefice whereof he had made 


proviſion or collation ; whereas he was uſed to take firſt- 


fruits only of benefices vacant in the court of Rome 
Degge, p- 2+ C. 15. | Se | 
In truth, this tribute or revenue of firſt-fruits was 
gradually, by little and little, impoſed by the biſhop of 
Rome, on ſuch vacant benefices as himfelf conferred and 


| beſtowed : and this was often complained of as a very 


great grievance ; ſo that in the council at Vienna, Clement 
the Fifth, who was made Pope in the year 1305, forbad 
the receiving thereof, and ordered the ſame to be laid 
aſide, and that the twentieth pait of the ſacerdotal reve- 
nue ſhould inſtead thereof be annually paid to the bi- 
ſhop of Rome : but this not taking effet, the Pope fo re- 


tained the ſaid annates to his Exchequer, as that it long. 


remained one of the moſt conſiderable parts of his reve- 
nue. God. Rep. 337. 


Tenths, (decime) are the tenth part of the yearly value 


of all eccleſiaſtical livings. 4 {n/!. 120, 121. | 

Theſe tenths the Pope (after the Frample of the high 
prieſt among the Jews, who had of the Levites a tenth 
part of the tithes) claimed as due to himſelf by divine 
right. And this portion or tribute was by ordinance 


yielded to the Pope in 20 Ed. I. and a valuation then 


made of the eccleſiaſtical livings within this realm, to the 
end the Pope might know and be anſwered of that yearly 
revenue; ſo as the ecclefiaſtical livings chargeable with 
the tenth (which was called ſpiritual) to the Pope, were 
not chargeable with ws © temporal tenths or fifteenths 


granted 


Tere the value of. 
every {piritual living by the year, which the Pope, 


1... 
granted to the King in Parliament, leſt they ſhould be 
doubly charged ; but their poſſeſſions acquired after that 
taxation were liable to the temporal tenths or fifteenths, 
+ becauſe they were not charged to the other. So as the 
tenths of eccleſiaſtical livings were not yielded to the 
Pope de jure, after the example of the high prieſt among 
the Jews, for then he ſhould have had the tenths of all 
eccleſiaſtical livings, whenſoever they were acquired; but 
he contented himſelf with what he had got, and never 
claimed more: and that he might the better keep and 
enjoy that which he had got, the Popes did often after 
grant the ſame, for certain terms, to divers of the Kings 
of England, as by our hiſtories doth appear. 2 1n/t. 627, 
628. 
None ſhall pay more firſt-fruits to Rome than uſual, on 
Pain of general forfeiture, 6 H 4. c. 1. | 
Firſt-fruits and tenths prohibited to be paid to Rome, 
25 H. 8. c. 20. ſect. 3. | 
Granted to the crown, 26 H. 8. 3. 
The manner of colleCting the tenths, 26 Z. 8. c. 3. 
ect. 15. | 
Corpptnn for farmers to diſcharge their leſſors of firſt- 
fruits made void, 26 HT. 8. c. 17. 
Biſhops certifying defaults to be diſcharged, 26 H. 8. 
Co 3. fſef?. 18, | 
o tenths to be paid for the year for which firſt-fruits 
are paid, 27 H. 8. c. 8. 
| The remedy for a ſucceſſor who is obliged to pay his 
predeceſſor's tenth, 27 H. 8. c. 8. 
The year of the fſirlt- fruits ſhall begin at the avoidance, 
28H. $:co-1; | | 
Allowance to be made to the biſhop for tenths which 
he cannot receive, 32 H. 8. c. 22. 
The court of firſt-fruits erefted, 32 HH. 8. c. 45. | 
' 'The biſhop of Norwich ww. colledk within his dioceſe, 
32 H. 8. c. 47+ | Es | 
The five new-ereCted biſhops to pay their tenths in the 
court of the firſt-fruits, &c. 34 & 35 H. 8. c. 17. 
Firſt-fruits and tenths of united churches to be paid as 
before, 37 H. 8. c. 21. ſ. 5. 17 Car. 2. c. 3. fe 3. 
The penalty of an incumbent not paying his tenths, 
2 & 3 Ed. 6. c. 20. | FIEOY 
2 ColleQtors of tenths ſhall be bound by recognizance, 7 
EH 6 | | 
Biſhops to pay over their tenths yearly, 7 Ed. 6. c. 4. 


of ont 
Void benefices to be certified, 7 #4. 6. c. 4. /. 4. 
The tenths given from the crown to godly uſes, 2 & 3 
P.& M. c. 4. | 
Firſt-fruits and tenths reſtored to the crown, 1 Ez. 
Co 4s 
Small vicarages and parſonages diſcharged of firſt-fruits, 
2 Eliz. c. 4. f. 29+ | 
What proportion ſhall be paid by the executors of an 
wg 4 who dies ſoon after his promotion, 1 £/:z. 
FIY Bp | | | 
Grants to the Univerſities, &c. to continue, 1 El:z. 
C. 4. fo. 34+ LE 
Benefices reſtored to the duchy of Lanca/ler, 1 Eliz. c. 
4. ſ. 38. | | | 
The ſtatutes which make the lands of receivers anſwer- 
able, extend to the under-colleors of firſt-fruits and 
tenths, 14 Eliz. c. 7. PRs 
Firſt-fruits and tenths granted to the. corporation for 
augmenting poor livings, 2 & 3 Ann. c. 11, 1 Geo. 1, 
Cc. 10. | | 
Corporation may purchaſe lands or goods, 2 & 3 An. 
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One bond only to be taken for the ſeveral payments of 
firſt-fruits, 2 & 3 Ann. c. 11. /. 6. | 

Small livings diſcharged of firſt-fruits, &c. 5 Ann. c. 
24. 6 Ann. C, 27s« | | 

"Four years allowed to biſhops for payment of their 
firſt-fruits, 6 Ann. c. 27. /. 5. | 

"Biſhops to certify the value of livings, 1 Geo. I. c. 5. 

"Rules of the corporation to be approved under the 
King's 6gn-manual, 1 Geo. 1. 6, 10s ff. 3. 


F4%8 


C. IO. þo 4+ RO | 

{ The eſtates given may be exchanged, 1 Geo, 1. c. 10, 
13 | | | 

A colleQtor of the tenths eſtabliſhed, and biſhops ex- 

empted, 1 Geo. I. c. 10. /. 13. 

Firſt-fruits, and other payments out of any eccleſiaſtical 
7 excepted out of the general pardon, 2 Geo. 2. 
Ce 52. fo 38, 

Por more learning vn this ſubjef, ſee 12 Vin. Abr. Gibl, 
Co. and Burn's E. L. tit. Firſt-fruits and tenths. 


Filh and fiſhing. Any man may ereCft a fiſh-pond 
without licence, becauſe it is a matter of profit, and for 
the increaſe of victuals. 2 [n/t, 199. 


I. Statutes againſt fiſhing in ponds, and other private 
fiſheries. | 
Fa Statutes concerning the ſize, and preſerving the breed of 
3. Local and other afts relating to fiſh, and fiſhermen. 


I. Statutes againſ! fiſhing in ponds, and other private 
fiſheries, 


thereof attainted at the ſuit of the party, great and large 


they ſhall have three years impriſonment, and after ſhall 
make fine at the King's pleaſure (if they have whereof), 
and then ſhall find good ſurety, and after they ſhall not 
commit the like treſpaſs: and if they have not whereof 
to make fine, after three years impriſonment, they ſhall 
find like ſurety ; and if they cannot find like ſurety, they 


and w the King ſhall have the ſuit. 3 Ed. r. c. 20. 


. Treſpaſſers in ponds,] Are thoſe who endeavour to take 
fiſh therein. 2 17. 200. IA 


lawfully break, cut, or deſtroy any head' or dam of a 


take or kill fiſh, he ſhall on conviCtion at the ſuit of the 
King, or of the party, at the aſlizes or ſeſſions, be impri- 


the three months expired, ſhall find ſureties for his good 


& Eliz." c« 21 [+ 2, 0, 
| Stat. 22 & 23 Car. 2. cap. 25. ſed. 7, If any perſon 


{hall lay any wears, pots, fiſh- hooks, or other engines ; 


or be aiding thereunto, in any river, ſtew, pond, mote, 
or other water, without the conſent of the lord or owner 
of the water, and be thereof convifted by confeſſion, or 


after the offence ; every ſuch offender in taking or killing 


and 10s. to the overſeers for the uſe of the poor, by diſ- 
treſs; and for want of diſtreſs, to be committed to the 
houſe of correCtion not exceeding one month, unleſs he 
enter into bond with one ſurety to the party injured, not 
exceeding 10/7. never to offend in like manner. 

Set?, 8. And the Juſtices may take, cut, and deſtroy 
all ſuch angles, ſpears, hairs, nooſes, trolls, wears, pots, 
fiſh-hooks, nets, or other engines, wherewith ſuch of- 
fender ſhall be apprehended. | 

Seat. 9, Perſons aggrieved may appeal to the next ſe(- 
ſions, whoſe determinations ſhall be final, if no title to 


any land, royalty, or fiſhery be therein concerned. 


Stat. 4 & 5 Will. & Ma. c. 23. ſet. 5. Whereas di- 


| vers idle, diforderly, and mean perſons, have and keep 


nets, angles, leaps, piches, and other engines for the taking 
and killing of fiſh out of the ponds, waters, rivers, and 
other fiſheries, to the damage of the owners thereof ; 
therefore no perſon hereafter ſhall have or keep any net, 
angle, leap, piche, or other engine for the taking of fiſh ; 


_ navigable 


Augmented churches to be perpetual benefices, 1 Gey. 1. . 


Stat. 3 £4. 1. cap. Bo. If any treſpaſſers in ponds be 


amends ſhall be awarded according to the treſpaſs ; and 


ſhall abjure the realm. And if none ſue within the year 


Stat. 5 Eliz. c. 21. ſed. 2, 6. If any perſon ſhall un- 


fiſh-pond, or ſhall wrongfully fiſh therein, with intent to 


ſoned three months, and pay treble damages ; and after _ 


abearing for ſeven years, or remain in priſon till he doth. 


ſhall uſe any net, angle, hair, nooſe, troll, or ſpear; or 


or ſhall take any fiſh by any means or device whatſoever, 


oath of one witneſs, before one Juſtice, in one month. 


fiſh, ſhall pay any ſum not a—_—_ treble damages, 


other than the makers and ſellers thereof, and other than 
the owner and occupier of a river or fiſhery ; and except 
hſhermen and their apprentices lawfully authoriſed in 


: 2 3 TMR 


 complice or accomplice 
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navigable rivers#® And the owner |or occupier of the 


_ | river or fiſheryy and every other perſon by him appointed, 


may ſeize, detain, and keep to his own uſe, every net, 
angle, leap, piche, and.other engine, which he ſhall find 
uſed or laid, or in the poſſeſſion of any perſon fiſhing in 


*any river or fiſhery, without the conſent of the owner or 


occupier thereof,, And alſo any petfon, authoriſed by a 
Juſtice's warrantz*may in the day-time ſearch the houſes, 
outhouſes, and other places of any perſon hereby prohi- 
bited to have or keep the ſame, who ſhall be ſuſpeQted 
to have or, keep in his cuſtody or poſſeſſion any net, an- 
gle, leap, a" N or other engine aforeſaid, and ſeize 
and keep the ſame to his own uſe, or cut or deſtroy the 


ſame, as things by this aCt prohibited to be kept by per-. 


ſons of their degree. | 


effeftual preſervation of fiſh in fiſh-ponds and other waters, 


&c.) Whereas the ſeveral laws in being for the. preſer- 
vation of the fiſh in rivers, ponds, pools, moats, ſtews, 


and other: waters, are by experience found to be ineffec- 
tual to deter divers looſe, idle, and diſorderly perſons 
from ſtealing, taking away, or deſtroying the fiſh therein 
bred and preſerved ; be it therefore enacted, that in caſe 
any perſon or perſons, from and after the firſt day of Fune, 
1765, ſhall enter into any park or paddock fenced in and 
incloſed, or into any garden, orchard, or yard, adjoining 
or belonging to any dwelling-houſe, in or through which 
park or paddock, garden, orchard, or yard, any river or 
ſtream of water ſhall run or be, or wherein ſhall be any 
river, ſtream, pond, pool, moat, ſtew, or other water, 
and by any ways, means, or device whatſoever, ſhall 
ſtea!, take, kill, or deſtroy any fiſh bred, kept, or pre- 
ſerved in any ſuch river, or;{tream, pond, pool, moat, 
ſtew, or other water aforeſaid, without the conſent of the 
owner or owners thereof; or ſhall be aiding or aſliſting 
in the ſtealing, taking, killing, 'or deſtroying any ſuch 
fiſh' as aforeſaid z4ior ſhall receive or buy any ſuch fiſh, 
knowing the ſame to be ſo ſtolen or taken as aforeſaid ; 
and being thereof indicted within fix calender months 
next after ſuch offence or offences ſhall have been com- 
mitted, Before-any Judge or Juſtices of gaol delivery for 
the county,wherein ſuch park or Paddock) garden, Or- 
chard, or yard ſhall be, and ſhall on ſuch inditmeant be 
by verdict, of his or their own confeſſion or confeſſions, 
convicted of any ſuch offence+or offences as aforeſaid ; 
the perſon or perſons ſo conwicted ſhall be tranſported for 
feven years. 7 * | % 

$22. 2. And for the more eaſy and ſpeedy apprehend- 
ing and conviCting of ſuch perſon or perſons as ſhall be 
guilty of any of the offences before mentioned, be it far- 
ther enaCted, &c. that in caſe any perſon or perſons ſhall, 


_ at any time after the ſaid firſt day of une, commit or be 
guilty of any ſuch offence or offences as are herein before 


mentioned, and ſhall ſurrender himſelf to any one of his 
Majeſty's Juſtices of the peace in and for the county 


- where ſuch offence or offences ſhall have been commnted ; 
'or being apprehended and taken, or in cuſtody for ſuch 


offence or offences, or on any other account, and ſhall 
voluntarily make a fulkeonfeſhon thereof, and a true diſ- 
covery, upon oath, of the perſon or perſons who was or 
were his accamplice or accomplices in any of the faid of- 
fences, ſo as ſuch accomplice or accomplices may be ap- 


Prehended-and taken, and ſhall, on the trial of ſuch ac- 
» give ſuch evidence or evidences, 


as ſhall be ſufficient to convict ſuch accomplice or accom- 
plices thereof; ſuch perſon making ſuch confeſſhon and 
diſcovery, and giving ſuch evidence as aforeſaid, ſhal), by 
virtue of this at, be pardoned, acquitted, and diſcharged 


| of and from the offence or offences ſo'by him confeſſed as 


aforeſaid. - - wh; 

$22. 3. And in caſe any perſon or perfons ſhall, after 
the faid firſt day of Fune, take, kill, or deſtroy, or at- 
tempt to take, kill, or deſtroy any fiſh in any river or 
ſtream, pond, pool, or other water (not being in any 
Park or paddock, or in any garden, orchard, or yard, 'ad- 
joining or belonging to any dwelling-houſe, but ſhall be 
in any other incloſed ground which: ſhall be private pro- 
perty, , every ſuch perſon, being lawfully convicted thereof 


y the oatly of one or more credible witneſs or witneſſes, | | 
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ſhall forfeit and pay for every ſuch offence the fun of 
five pounds, to the owner or owners of the fiſhery of ſuch 
river or ſtream of water, or of ſuch pond, pool, moat, 
or other water : and it ſhall and may be lawful to and 
for any one. or more of his Majeſty's Juſtices of the 
peace of the county, diviſion, riding, or place where ſuch 
laſt mentioned offence or offences ſhall be committed, 
upon complaint made to him or them, upon oath, againſt 
any perſon or perſons, for any ſuch, laſt mentioned of» 
fence or offences, to iſſue his or their warrant or war- 
rants to bring the perſon or perfons ſo complained of 
before him or them; and if the perſon or perſons ſo 
complained of ſhall be convifted of any of the ſaid of-, 
fences laſt mentioned, before ſuch Juſtice or Juſtices, or 


| _ - | any other of his Majeſty's Juſtices of the ſame county, 
Stat. 5 Geo. 3e"cap.;14. (intituled, An af? for the more 


diviſion, riding, or place aforeſaid, by the oath or oaths 
of one or more credible witneſs or witneſſes, which oath 
ſuch Juſtice or Juſtices are hereby authoriſed to admini- 
{ter, or by his or their own confeſſion ; then, and in ſuch 
caſe, the patty ſo convicted ſhall, immediately after ſuch 
conviction, pay the faid penalty of five pounds, hereby 
before impoſed for the offence or offences aforeſaid, to 
ſuch Juſtice or Juſtices before whom he ſhall be ſo con- 
victed, for the uſe of. ſuch perſon or perſons as the ſame 
is hereby appointed to be forfeited and paid unto; and, 
in default thereof, ſhall be committed by ſuch Juſtice or 
Juſtices to the houſe of correQion, for any time not ex 
ceeding ſix months, unleſs the money forfeited ſhall be 
ſooner paid. | 
Seat. 4. Provided nevertheleſs, that it ſhall and may be 
lawful to and for ſuch owner or owners of the fiſhery of 
ſuch river or ſiream of water, or of ſuch pond, pool, or 
other water, wherein any ſuch offence or offences laſt 
mentioned ſhall be committed as aforeſaid, to ſue and 
proſecute for, and recover the ſaid ſum of five pounds, 
by aCtion of debt, bill, plaint, or information, in any of 
his Majeſty's courts of record at JY/tmin/ler ; and in ſuch 
action or ſuit, no efſoin, wager of law, or more than 
one imparlance ſhall be allowed; provided that ſuch ac- 
tion or ſuit be brought or commenced within ſix calendar 
months next after ſuch offence or My have been 
committed, | Lh | 
Seat. 5. Provided always, and be it farther enaQted, by 
the authority aforeſaid, that nothing in this aC&t. ſhall ex- 
tend, or be conſtrued to extend, to ſubje&t or make liable 
any perſon or perſons to the penalties-of this a&t, who 
ſhall fiſh, take, or kill, and carry away any fiſh, in any 
river, or ſtream of water, pond, pool, or other water, 
wherein ſuch perſon or perſons ſhall have a juſt right or 
claim, to take, kill, or carry away any ſuch fiſh, | 


2. Statutes concerning the ſize, and preſerving the breed of 


Stat. Yet. 2. 13 Ed. 1. cap. 47. © It is provided, 
that the waters of the Humber, Owſe, Trent, Done, 
Arre, Derewent, Werfe, Nidd, Yore, Swale, Teſe, Tine, 
Eden, and all other waters. (wherein falmons- be taken) 
{hall be in defence for taking falmans from the nativity 
of our Lady unto Saint Martin's day. And that like- 
wiſe young ſalmon ſhall not be taken by nets, nor by 
other engines at 4:1- Pool, from the midit of April unto 
the nativity of St. 7obn Baptift; and in the places where 
freſh waters be, there ſhall be aſſigned overſeers of this 
ſtatute, which being ſworn, ſhall oftentimes ſee and en- 
quire of the offenders : and for the firſt treſpaſs they ſhall 
be puniſhed by burning of, their nets and engines: and 
for the ſecond time, they ſhall have impriſonment *for a 
quarter of a year : and for the third treſpaſs, they ſhall be 
impriſoned a whole year :, and as their treſpaſs increaſeth, 
ſo ſhall the puniſhment.”  , 1 

Before the making of this a, fiſhermen for a little 
lucre djd very much harm, by deſtroying the increaſe 
of ſalmon by fiſhing for them in unſeaſonable times, be- 
rween the beginning of September, and the midſt of Ne 
vember ; and likewiſe for young ſalmon, or ſalmon peals, 
between the midſt of April, and towards the end of Func - 
againſt both which proviſion .is made by this att. 2 
ok? OE. OST 


Shall 
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of their nets.] 'This ought to be by indictment at the ſuit 


_ other fiſh, may be taken ; upon the pain aforeſaid. And 


waters in the county of Lanca 


| ſtatute. 


_  niſhment, and ſhall put under-conſervators under them, | 


__ of any of the under-conſervators, they ſhall have half 


being in length ten inches fiſh and more, nor any ſalmon 


4.0 

Shall be in defence. ] That is, by this aCt it is prohibited | 
that ſalmon, or young ſalmon, ſhall be taken between the ' 
times mentioned in this a&t. . 2 Inft. 478. BLEt 

From the nativity of our Lady.) Which is on the eighth 
day of September, 2 Inſt. 478. | 

St. Martin's day.] Which is on the elevetith day of 
November, And note, that the day of St. Jartin, and 


the feaſt of St. Martin, is all one ; and the feaſt in legal ſuch nets, lepes, and other devices as have been uſed, fo 


underſtanding, beginneth and endeth with the day. 2 
[n/t. 478. | PEN ey: 

Unto the nativity of St. John Baptiſt.) This 1s not taken 
literally for the nativity of St. Fohn Bapti/t ; for that is 


| 


F188; 


Se. 3. No perſon ſhall fiſh, or take fiſh with nets; 
tramel, keep, wore, Creel, or other deviſe, but with net _ 
or tramel, whercof every meſh or, mafk ſhall beytwo 
inches and a half broad, angling excepted. 

See. 4. In all places were fmelts, loches, .minnies, _ 
bullbeads, gudgeons, or ells, have been uſed to be taken, © 
it ſhall be lawful onlyfor the taking of ſmelts, &c. to uſe 


that ſuch perſons uſing ſuch nets, &c. do not take or 
deſtroy any other fiſh with the ſaid nets contrary to this 
[tatute. p | 


Se. 5. If any perſon offend contrary to the points 


long fince paſt ; but it is taken according to the inten- | 

tion of the makers, until the day or feaſt of his nativity. 

2 Inſt. 478. | . EO 
And for the firſt treſpaſs, they ſhall be puniſhed by burning 


of the King, and the puniſhment cannot be inflifted up- 
on the delinquent before, upon due conviction, ſecundum 
legem & conſuetudinem Anglia, judgment be given. 2 
[nft. 470. 

Stat. 13 Rich, 2. cap. 19. Young falmons ſhall not 
be taken from the midſt of April, till the 24th of June, 
upon 'pain in ſtat, ///f. 2. cap. 47. And none ſhall 
put in the Thames, Humber, Owſe, Trent, nor other 
waters, any nets called ſtalkers, nor other engines, by 
which the fry or the breed of falmons, lampreys, or 
the waters of Lone, Wyre, wy Ribbill, and all other 

p 


r ſhall be put in defence 
as to the taking of ſalmons, from Zichaelmas day to the 


aforeſaid, ſuch perſon ſhall forfeit 20 s. and the fiſh, fo 
taken, and alſo the unlawful nets and inſtruments where- 
with ſuch offences ſhall be done. | | 

Sea?, 5. The Lord Admiral and the Mayor of London, 
and all other perſons which have conſervation of any 
rivers or waters, ſhall have power to enquire of all of- 
fences committed contrary to this aA, by the oaths of 
twelve men or more, and to hear and determine the ſame 
offences. NE 

See. 7. Forfeitures by reaſon of ſuch conviction ſhall 
be to the uſe of every of the perſons, being no body po- 
litic or corporate, nor head of any body politic or cor- 
porate, before whom ſuch conviEtion ſhall be had ; and to 
the uſe of every fuch body politic and corporate, as have 
had any forfeiture for any offence committed in their con- 
ſervances, upon conviction had before the head of any 
ſuch body politic or corporate. 

Se, 8. The lord of every leet ſhall have power to en- 
quire of offences contrary to this ſtatute, 2 


vers be, there ſhall be aſſigned and ſworn conſervators of 
this ſtatute, as in the ſtatute of /Y/2m. and they ſhall 
puniſh the offenders after the pain contained in the ſaid 


Parifcetion, and in :1io other tlic j and where fuck: o& $24. 9. Upon preſentment in a leet, by the oath of 


Stat. 17 Rich. 2. cap. 9. The Juſtices of peace of all 
the counties ſhall be conſervators of the ſtatutes, J/2/tm. 
2. cap. 47. and 13 Rc. 2. cap. 19. and they ſhall ſur- 
vey all the wears in ſuch rivers, that they be not too 
ſtrait, for the deſtruQion of fry, but of a reaſonable 
wideneſs, after the old aſſiſe uſed. And the Juſtices which 
ſhall find default againſt the ſtatutes ſhall make true pu- 


which ſhall be ſworn to like ſurveying, and puniſhment 
without any favour thereof to be ſhewed. And the ſame 
Juſtices in their ſeflions ſhall enquire, as well of their of- 
fice, as at the information of the under-conſervators, of 


twelve men, if any offences contrary to this ſtatute ; all 
forfeitures above limited ſhall be unto the lord of the leet, 
and ſhall be levied as amerciaments for affrays committed 
within ſuch leet. Ras | | y | 

Sect. 10, If the ſteward of the Jeet do not charge the 
jury to enquire of offences done within the leet, contrary 
to this ſtatute, the ſteward ſhall forfeit 4o 5. one moiety 
of which forfeiture ſhall be to the Queen, and the other 
moiety to him that will ſue for the ſame. And if any 
jury charged to enquire of offences committed within the 
precinCt of that leet, do willingly conceal and make de- 
fault in preſentment ; it ſhall be lawful to the ſteward or 
bailiff to impanel one other jury, and to enquire of ſuch 
concealment; and upon every default four and pre- 
ſented, the jurors which ſo did conceal, ſhall forfeit 20 5. 
to the lord of the leet, to be levied as aforeſaid. 


all treſpaſſes and defaults againſt any of the points afores- |, 


ſaid, and ſhall cauſe them which be thereof indifted to 
come before them; and if they be convict, they ſhall 
have impriſonment, and make fine after the diſcretion of 
the Juſtices. And if the ſame ſhall be at the information 


the fine. And the mayor or warden of Londen ſhall have 
the conſervation of the ſtatutes aforeſaid in the Thames, 


from the bridge of Szanes to London, and from thence 


over the ſame water, in the Medway, as far as is granted 
to the citizens. | 2; | | 
Stat. 2 Hen. 6. cap. 15. The ſtanding of nets and en- 
gines called trynks, and all other nets faſtened day and 
night to poſts, boats, and anchors, over the Thames, and 
other rivers, ſhall be wholly defended; and every perſon 
that ſetteth them, ſhall forfeit to the King 1005s. pro- 
vided that it ſhall be lawful to the poſſeſſors of trynks, if 
they be of aſliſe, to fiſh with them in all ſeaſonable times, 
drawing them by hand, as other nets, ſaving to every of 
the King's people their right in _ | 
Stat. 1. Eliz. ” | 17. ſet. i. No perſon ſhall kill 
any ſpawn or fry of eels, ſalmon, Jones pickerel, or other 
fiſh, in any floodgate, pipe, tail of mill, wear, or in any 
{traits, ſtreams, brooks, rivers ſalt or freſh, or kill any 
ſalmons or trout not in ſeaſon, being keeper or ſhedder 
ſalmons or trouts. ; 


Se. 2. No perſons ſhall kill any pike or pickerel, not 


not in length ſixteen inches, nor any trout not in length 
eight inches, nor any barbel not in length twelve inches. 


Sect, 11, lt the offences touching the deſtroying of fiſh 
or ſpawn, be not preſented at the leet within one year 
after the offence committed, the Juſtices of peace in there 
ſeſhons, Juſtices of oyer and terminer, and Juſtices of 
aſſiſe, ſhall have power to enquire thereof, and to hear 
and determine the offences contrary to.this ftatute, | 

Sect. 12, Saving to all perſons all right and conſerva- 
tion, Wc, 'This act to enure to the next parliament. 

Made perpetual, 3 Car. 1. cap. 4. | | 

Stat. I Geo. 1, c. 18. ſe, 14. If any perſon ſhall lay 
or draw'any nets, engines, &c. or do any other a&t in 
the Severn, Dee, Wye, Teeme, Were, Tees, Ribble, Merſey, 
Dun, Air, Owe, Swaile, Calder, Warf, Eure, Darwent, 
and Trent, whereby the ſmall fry of ſalmon, or any 
kepper or ſhedder ſalmons, or any ſalmon not eighteen 
inches long from the eye-to the extent of the middle of 
the tail, ſhall be taken or killed, or ſhall ſet any bank, 
dam, hedge, or fſtank, or nets croſs the ſaid rivers, 
whereby the ſalmon may be taken or hindered from going 
up the rivers to ſpawn; or ſhall between the laſt of Fuy 
and the 12th of November, by any net, device, Ec. take 
or wilfully hurt any ſalmon in the ſaid rivers, or ſhall at 
any time after the 12th of November, fiſh there for ſalmon 
with any other net than is allowed by 1 Z!. cap. 17, and 
30 Car. 2. cap. 9. and ſhall be convited thereof before 
one Juſtice of the county, either upon view, by conſeffion 
or by one witneſs, he ſhall forfeit 5 /. for every offence, 
beſides the fiſh and the nets, &c. one moiety of the, ſaid 
ſum to the informer, the other to the poor of the pariſh, 
to be levied by diſtreſs and ſale of goods, by warrant of 
the Juſticez,,and for want of diſtreſs, the offender ſhall be 


2 committed 


A + 


- ' 


| 


. .{@ 8 
3p; ermen not to. IE2 preſſed as devs, without the 


IF 1 8 


| committed to the houſe of correQion, or other diptiiey 


gaol, for not more than three months, nor leſs than one, 
there to be kept to hard labour, and! ſuffer ſuch other 
corporal puniſhment 'as the Juſtice ſhall think 'fit 3 and 


| the Juſtice ſhall order ſuch nets, &c. to be ſeizetl and eut 


in pieces, or deſtroyed in' his preſence; and ſhall cauſe 
- ſuch bank, &'c. made croſs the river, to be removed at 


the charges of the offender 3 ſuch charges if not paid on | /. 


conviction, to be levied in the ſame manner as the ſaid 


3. Local and when Mhtanin nike to » filb and fhermen,. 

The chancellor, &c, ſhall regulate the fale of ſock- 
fiſh, &c. 31 £4. 3. ft. 2. 3. 

"Regulations of the ihe?y at Dlctney haven, 21 Ed. 3. 
+» 2. Co Io Wc. , 


None but fiſhermen 'to buy nets; &c, in Norfolk, 31 | 


© BY."y. ft. 3.\cap.2.\ 


'the city," to ſell again, except cels and pikes, 6 Rich. 2+ 
c. 1. repealed. 7 R. 2, C. 11. 
Foreign merchants at liberty to ſell fiſh by wholeſale or | 
- retail, 14H. 6. c. 6. 
Engines deſtruQtive of*the fry of fiſh in 'Or ford haven- 
buted, £ BF, 7. 6 209 5 
- ing if file ith and” Rock-fiſh, at the ſea- Gde to' 


Mt again Prohibited, 25 H. '8, 4+ repealed 35 H, 8. 


"6. 7s 


e Stealing 61h ont: of ponds to be puniſhed with three | 


months impriſonment, Z1 FH. 8- £2. {2 
. Buying fiſh npon the ſea to ſell within the reli ex- 


© cept ſturgeon, porpoiſe, and ſeal, Prohibited, 33H. \ | 


> "= 
k- The" Admiralty" ſhall not” exaRt any thing of thoſe that |: 
_ reſort to Feland'or "Newfoundland, 2"'& 34.6. 4.6. ' 
"Sea fiſh may bf taken and' exported freely, s El. < 5. 
13 El. © Th” if Oar 2:7.» {Ss 
No ' herrings*not well ſalted to be bought. of any | 
ers, 5 El. c. 5. /- 6. 


_ authority of the Juſtices of the 'peate, 5 E!.'c. 5. f. 43. 
'Ships-prohibited to anchor i in the way of common fiſh- 
"ing, 5 Eliz. vt. 17. 
Fang taken fiſh not to be dried for fale in England, 


13. El. c.11. {. 6. 


Fiſh not 'to be impoired by ftrangers to be dried, 13 
El. c. 11. {.,0. 
Engliſhmen [pany to import falt-fiſh, 23 El. c, 7 
repealed, 39 El. c. ro 

Permitted to carry fiſh from « one foreign port'to another, 
27 EL 2. 15. 

Unlawful nets probibited in Orford haven, 27 El. 
* 21. . 
. 'Fiſh may be exported in | hips with croſs fails, 39 Sf 


"I. 


..What cuſtoms, aliens are to Pays 39 Bt. c. T0. / 4. 
The penalty of importing « or ſelling onſeafonable'fſh, || 


' þ'Bt t: IO. [e's 


- Ordinances to reſtrain the taking or ſelling of fiſh, void 
39 El. c. 10. fd 6, repealed, except as to falt-fiſh and 


errings, 43 E | 
fl To #3 and Rarinen not to be reſtrained from buy- | 


g. [+ 33- 
wn falt:fiſh, 43 £7. c. 9. f. 34 


ſhermen in Semerſet/hire, Devon, Laid Cormiill; may | 
an upon the. ground near the ſea to conduct their fiſhery, | 


T. Ace Is Go 2.7» 

' Tf ſued for the ſame ſhall recover damages, &c. 1 Fac. 
Is Co 4+ 

Wears 6h not be ereQed on the coaſt or in a harbour, 
or within five miles of the mouth of a haven, 3 Fac. 1. 
"7 I2. 

Taking the fry of ſea-fiſh. proliibired, 3 Jac: 1. c. 12, 

Salt-fiſh, oil, and blubber, caught or imported by fo- 
reigners, ſhall pay double aliens cuſtom, 12 Car. 2. c, 18, 


* Provilo for ſkips exporting fiſh, 13 & 14 Car, 2. ce 11, 


Y ' Adventurers in the royal fiſhing- trade not: liable to | 
| bankruptcy, Rf 3 yt I4 Cars 2. CG 24+ þ. 4+ 
79s. 


Vo. Il. 


The fiſhmongers of London ſhall not buys Fiſh: far from | 


Ky. -* » Y __ 
+ 1 $ 


| Regulations for the pilchard fiſhery in Devon and Corn. 
wall; 13/9 '14 Car. 2, c. 28; 


Idle perſons aſſembling about boats, &c. to pay 5 s. or 
be ſet-in the ſtocks, 13 & '14 Car, 2. c. 28. /. 5. 

No freſh herring, cod, haddock, coal or gull, to be 
imported but in Engliſh ſhips, 15 Cars 2. C 7. þ. t6. 

Duties on foreign ſalt-hfh imported, 15 Gar: 2. G& 7. 


* 
No ſhip ſhall fail on a hſhing voyage to 7celand or W/t- 
money, before the-tenth- of Afar, 1 Ek Car. 2. c. 16, 


Penalty for deſtroying ſtores in Newfoundland or Green= 
| land. 15 Car. 2. c 16. /. 2. 

No toll to be taken in Newfoundland, 15 Car. 2, c. 16, 

For preſerving the fiſh in the Severn, 30 Car. 2. c. 9. 

Stock-fiſh and live eels may be imported by any, 32 
Car. 2. £2. f. 7. 

Drawbacks 'on ſalt fiſh expoited, $ W.&M. c.7 
fſ.10. 9& 10W. 3. co. 44. t Sag | 
os wand made a free market for fiſh, Io&! I IW. 3+ 
C 24: 

The 6Mmongers of London not to buy. more than their 
trade requires, 10 & 11 JF. 3. c. 24, #6 fs 

Aſſiſe of lobſters, 10 & 11 JF. 3. c. 24. /. 12 

2-4 not to be imported in foreign. bottoms, ws & II 


mes: Co 2. fo 12s. 
'A ap ſturgeon, &:. not prohibited, 10 & i IW. 
ade The Fo BS * 
Regulations of the Newfoundland fiſhery, 10 & I1//, 
<2 


F elonies i in | Nonrnepe may | be tried in England, 10 
& It IF. 3.:t. 25.'/. 1 


3 
> Drawbacks and allowarices on. falt-Giſh exported, I 


Ann. ft. I. 21, 
Regulations for importing falt-fith, x Aur, A. 1. c. 21. 
£16 2 & 3 Lun, C14. S 13, The 4 Ann, 7 12, 
"x 1 ') | 


Importatiqn of | North ſea cod-fiſh Pertditted, 4 dun. 
C12. fe þ3-- 

* For preſerving the fiſhery it the Srowlr. 4 Hou! Ge 1 5. 

Power given to the. compatry 'of fiſhermen ;of. the 
| Thames to make: byelaws, 9 Hn.ccap. 26. 


None but fiſhermen, &c. to ſell at Billingſgate, 9. »Y 


'|-c. 26. ſe 3 Þ 


The market hours at Billingſat appointed, g. Ann. c. 
126. /- 5+ 


Salt allowed duty free for falting fiſh in” "the Nerth Sea 


| and'at /celand, 12 Ann. te 2. 0% 


Forejgn taken fiſh, (except turbots and: Yobſters) n not 


|to'be imported, 1 Ger, 1c. 18; hb I, 10. under, Lead 
of 1001. &t. Y Geol 2.4. 


'The afliſe of faleable fiſh, — 1, c 18, L 4 7. ; 
Ailiſe of- nets, 1 Geo. I. c.18.' 4 
Salt to be cellared duty free for c curing fiſh, 5 Ges, I, 
c.'18, 
Alto Fances out of the Cal duty for fiſh exported, 5 Geo; 
T. c. 18, ff. 6. 
An annual fund of 2000 /. for encouraging the fiſheries 
in Scotland, 5 Geo. t. c.. 20. fe 14. | 
\ The times of accounting for falt, delivered duty free, 
for curing fiſh, aſcertained, 8 Geo. 1. Ge 4» fe 9. 
- Allowances for ſalt loft in port, 8 Geo. I. & 4. fo 11, 
Bounty. on. fiſh exported, how Payable, 3 3 Geg, 2. C. 20. 


f The exemption in 1 4 & 14 Car. 2. 7 II. P P. con- 
fined to fiſh taken by ſubje&ts, 9 Gee. 2. c. 33+ 
Fiſh market in Weſtminſter eſtabliſhed, : 22 
29 Geo. 2. «39, | 
Penalty on contraQting for fiſh to be ſold by retail, be- 

fore it 1s brought to market, 22 Ges. 2. c« 49. /- 9. 

Fiſhermen, &c. to ſell their whole carfo within. eight 
days aſter their arrival on the coaſt, 22, Geg. 2 © 49- 
ſo 12. 29 Geo, 2. © 39. 

Fiſh taken with a hook may be. fold though under fize 
22 Geos 2. G& 49. /. 21: repealed, 29 Geo 24 c 39. 
fo 14 

Eſtabliſhment of the Britiſh white herring fiſhery, 23 
Geo. 2. ©. 24+ 26 Geo. 2. cg. 28 Geo, 2. c. I4- 


\ Thirty ſhillings per ton bounty for decked veſſels, 23 | 
Geo. 2, & 24. f. 1. 


1, 


Oaths 


F.-1--9 | 

Oaths reſpeQing the nominal days appointed for the 
rendezvous of buſſes, &c, to be conformable to the new 
calendar, 26 Geos 2. © 9. fo 2 © | 

Veſſels to return with as many hands as required at 
the rendezvous, 26 Geo. 2. ce 9. /. 3. 

Society may let their buſſes, 28 Geo. 2. c. 14. þ« 5+ 

One hundred pound penalty on obſtruCting the fiſhery 
in Scotland, 29 Geo. 2. Gt 2. þ. 23. - 

Britiſh ſalt may be taken duty free for curing fiſh in 
Scotland for exportation, 29 Geo. 2. c. 23. /. 5. 

Foreign ſalt may be imported for curing fiſh in Scot- 
land, paying only cuſtoms on importation, 24 Geo. 2. 
Co 2' . . . » 

FA fiſh cured in Scotland for home conſump- 
tion, and bountics on exportation, 29 Geo. 2. c. 23. 
ſe 6. &c. he 

Penalties on fiſhing veſſels employed for the ſupply of 
London and Wiftminſler, breaking bulk, or ſelling their 
fiſh before they arrive in the river, or not entering their 
arrival, and ſelling their fiſh within eight days, 29 Geo. 
; 2. Cs 9 ; 

Twin days allowed for the ſale of lobſters, 29 Geo. 2. 
Co JQ, }« 2. 

nſpeCQors of fiſhing veſſels appointed, 29 Geo. 2. c. 
39 | 


Fees to the King's ſearchers on the arrival of fiſhing 
veſſels at Graveſend, 29 Geo. 2. c. 39. |. 6. | 

Penalty on ſelling fiſh within one hundred yards of the 
fiſh-market at Ze/tminfler without a licence, 29 Geo. 2. 


& 39. /- 9- Dy 
The court of mayor and aldermen of London to make 


regulations for the fiſhermen in the Thames and the Med- | 


tway, 3O Geo. 2. c. 21. 
_ Farther bounties on veſlels employed in the white her- 
ry ery. 3 Geo. 2. c. 30. W 
efſels may be employed in the intervals of the fiſhery, 

30 Geo. 2. c. 30. /. Fg 

One hundred pounds penalty on obſtruting thoſe em- 
ployed in the herring fiſhery, in the free uſe of ports, 
ſhores, &c. 3o Geo. 2. c. 30. ſe 7. 

Fiſhing veſſels to pay harbour and pier duties. bid. 


Regulation of the ſale of fiſh in London, 33 Geo. 2. 
x 27+ | 

Account of fiſh brought to the Nore, and 

of deſtroying it, 33 Geo. 2. c 27. /. 4. 
| Fans 2 4p=on to reduce the exorbitant price of fiſh, 2 
00s Jo Go I 5. | _ 
. Fitlhing, y7ight of, and property of fiſh. It has been 
held, that where the lord of the manor hath the ſoil on 
both fides the river, it is a good evidence that he hath 
the right of fiſhing, and it puts the proof upon him who 
claims lberam piſcariam ; but where a river ebbs and 
flows, and is an arm of the ſea, there it is common to 
all, and he who claims a privilege to himſelf muſt prove 
it; for if treſpaſs is brought for fiſhing there, the defen- 
dant may juſtify that the place were is Brachium maris, 


puniſhment 


 zn quo unuſquiſque ſubditus domini Regis habet & habere de- 


bet liberam piſcariam: in the Severn, the ſoil belongs to 
the owners of the land on each ſide ; and the foi] of the 
river Thames, is in the King, &c, but the fiſhing is 
common to all. 1 Mod. 105. He who is owner of the 
ſoil of a private river, hath ſeparalis priſcaria 3 and he 


that hath /ibera pr/caria, hath a property in the fiſh, and 


may bring a poſſeſſory aCtion for them ; but communis p:/- 
carta is like the caſe of all other commons. 2 Salk, 637. 
One that has a cloſe pond in which there are fiſh, may 


' Call them piſces ſuos in an indittment, &c, But he can 

Aed. Ca. 18 

Fiſhermen. See Fiſh and Fiſhing. 

gee Fiſh and Fiſhng. | 

Fiſhing nets, Old ones for making of paper may be 
imported duty free, 11 Geo. 1. c. 7. ? 10. 
is an engine to take hſh; but it ſeems rather to ſignify 
the dam or wear in a river, where theſe engines are laid 


not call them as bona & catalla, if they be not in trunks. 
Filherp, 
Fiſhgarth. Dr. Skinner, in his Etymalogicon ſays, it 
and uſed. For garth in the North is ſtill uſed for a 


fits cruces, altaria, ſcrinia, &c. ſitulas, 


=. 
—_— or homeſted. Cowell, edit. 1727. 23 Hen. 8. 
C. 18, | 
Fiftula, The pipe which was put 


into the cup out of. 
which the communicants ſucked the 


wine. Diviſit eccle+ 
filtulas & ornamenta 


varia, Flor. Wigorn. Anno 1087. 
Fithwite, But more rightly ffbrewite, from the Saxon 


feobt, pugna, and wite, mulfta; ſo that it is a fine laid 


upon one for fighting and breaking the peace. Cowell, 
edit. 1727. | 

Fitzherbert, Was a famous lawyer in the days of King 
Henry the Eighth, and was Chief Juſtice of the Common 
Pleas ; he wrote two books of great reputation, one 4» 
Abridgment of the Common Laws, another intitled, De 
Natura Brevium. Cowell, edit. 1727. p 

Flaccus, A felck, a fletch, an arrow. Fr. fleche,—— 
Reginaldus de Grey tenet Manerium de Waterhall in Com. 


Buckingh. per ſervitium inventendi unum hominem ſuper 


| 


fe 14+ | 


unum equum fine ſella pret. xv. & unum arcum ſine corday 
& __ flaccum ſine capie, cum Dominus Rex mandaverit. 
I7 Edw. 2. | 

Flaco, A place covered with ſtanding water : Aqua, 
&c. in paludem horridam & in lutum ex flacone diutina con- 
denſata. Monaſt. 1. tom. pag. 209. 

Flaca, The ſame with $laco. RES 

Flaſco, A flaſk, a bottle. Inſlituebant fiers ſire» 
pitum magnum tundentibus 'ingulis & flagellantibus clipeos & 
galeas, cellas & aſſires, dolia & flaſcones, pelves & pa- 
tellas. ——— Gaufridus de Vinaſauf. Iter Ricbardi Regis. 
cap. 13+ lib. 4. | | 

Flar and hemp. See Hemp and flar, 

Flecta, A feathered arrow, or fledged arrow, a fleet 
arrow. Radulphus le Fletcher tenet in Bradele com. Linc. 
per ſervitium reddendi per annum vigints fletas ad ſcacca- 
rium Domini Regis. 9 Ed. 1. otherwiſe called ſagitta 
fleQata. Willielmus de Greſeley tenet Manerium de 
Drakelow, in com. Derb. & reddit unum arcum ſine corda, & 
unam pharetram de Tateſbit, & duodecim ſagittas fleatas. 
[bid, p. 15. Cowell, edit, 1727. 

Fledwie or Flightwite, (fax, Flyht, fuga, and wite, 
multta) Signifties in our ancient laws a diſcharge or 
freedom from amerciaments, when one, having been an 
outlawed fugitive, comes to the peace of our Lord the 
King, of his own accord, or with licence. Thus Rafal. 
But guere, Whether it does not rather fignify a mulct 
or fine ſet upon a fugitive, to be ceſtored to tne King's 
peace? Cowell, edit. 1727. = 

Fleet, Sax. Fleet, 1. e. a place where the water ebbs 
and flows, (a running water.) A famous priſon in Lon« 
don, fo called, as it ſeemeth, of the river upon whoſe 
ſide it ſtandeth. Camd. Brit. pag. 317. nto this 
none are uſually committed, but for contempt of the 
King and his laws, or upon abſolute command of the 
King, or ſorge of his courts. Or laſtly, upon debt 
when men are unable, or unwilling to ſatisfy their cre- 
ditors. Cowell. | | | 

Perſons confeſſing themſelves debtors to the King 
when they are not ſo, how remandable to the Fleet, x 
Ric. Co 2, PF FX Ss | | Ns 

The warden, under what penalty, not to ſuffer any 


Priſoner in execution to go at large, 1 Ric. c. 12. 


Priſoners in the Fleet how to be Þ 
Car. 2. /t. 2. (2. fog. 8&9 


roceeded againſt, 13 
What rent priſoners are to pays. y 


Co 27. þo 11. 
& 9 H. 3. 27» 
The King by letters patent may appoint a warden _ 
cog the life of Thomas Bambridge, 2 Geo. 2. c. 32» 
Fleet-ditch, To be filled up, and the inheritance of it 
velted in the city of London, 6 Geo. 2. c. 22. 
Fiem and Fleth; Saxon flema, an outlaw, and flet 
a houſe. In a plea of 2uo warrants, Abbas de Burgo 
dicit quod clamat annum & vaſium & medium tempus per 
hec verba flem & fleth. Trin. 7 Ed. 3. Cowell, 1727. 
Flemaflare, (from the Sax. flema, a fugitive or out- 
law, and flean, to kill or ſlay.) By virtue of this word 
were claimed Bona felonum, as appears upon a Quo war- 
ranto. Temp. Ed. 3. See Keilway's Rep. fe 145+ b. 
FE Flemenes- 


PTY 
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Flemenegsfirinthe, (ReQius fymenafyrinthe, LL, Tnz, 


c. 29, & 4 . etiam H. r. c. 10, 12.) Signifies 
the receiving or relieving a fugitive, or outlaw. Cowell, 
[1 


edit. 1727» 

Flemenesfreme and neneerenbe, Are ſaid to be 
the chattels of fugitives. Adich. 10 Hen. 4. Hertf. 59 
Coram Rege, Rot. 59.” Cowell, edit. 1727. 

Fleme\wite, Signifies the liberty to challenge the 
cattle or amerciaments of your man, a fugitive. /lal”s 
Expoſit. of Words, Fleta writes it two different ways, 
VIZ, Denman and flemenesfreifthe, and interprets it, 

a 


Habere catalla fugitivorum, lib, 1. cap, 47. See flem and 
flemenesfeerinthe. 

Fleta, A feigned name of a learned lawyer, who 
writing a book of the Common Law of England, and 
other antiquities in the Fleet, termed it thereof Fleta. 
He lived in the times of Edward 2. and Edward 3. 
See his firſt book, cap. 20. ſef?. Dui ceperint, and lib. 2. 
cap. 66. ett. Item quod nullas, Cowell, edity.1727. 

Fleta, A fita, a flete, or place where the tide or float 
comes up. Cowell, edit. 1727. 

Fietgeforth, A payment or mul& exafted from him 
who deſerted the army : from the Sax. flean, fugere, and 


af 


feoht, pugna, Cowell, edit. 1727. 


Flight, See Forfeiture, 


Flitchwite, a/tas Flitwite, (from the Sax. fit, con- 
tention or ſtrife) Significat mulftam ob contentiones, r1xas 
& jurgia impoſitam, & cui hac a principe conceduntur, po- 
teft in curia ſua cognoſcere de hujuſmodi tranſgreſſiombus ; 


' vel mulfas inde provententes in curia regis, a delinquentibus 
 exigere & ſubimet retinere, Thus Spelman. Fluwite, 7. 2. 


Duod prior teneat placita in curia ſua de contentionibus & 


* conviciis hominum ſuorum, & habeat inde amerciamenta. 


Ex Reg. Priorat. de Cokesford. 
Flood-mark, The mark which the ſea, at flowing 


' water and. higheſt tide, makes on the ſhore. Accordant a 


ceux ordinances Its admirals ont uſe leur authority en les 
lieves avant dits tanque a cefi temps, ſibien per choſes faits 
ouſtre le mere & ſur le mere, come entre le flode-mark & 
low water-mark, Anderſon's Report, fol. 189. Conſta- 
ble's caſe. | | peaotan 

Flozences, A kind of cloth ſo called, brought from 
Flerence hither ; ſome were called Arras, Darnix, Cam- 


| brink, Callico, from the places where it was made. It 1s 


mentioned in ſtat. 1 Ric. 3. c. 8. | 

Florence, A current piece of Engliſh gold. By in- 
denture of the mint, 11 Ed. 4. every pound weight of 
old ſtandard gold was to be coined into fifty Florences to 


\ be current at ſix ſhillings a-piece, all which made in tale 


fifteen pounds, or into a proportionable number of half 
Florences, or quarter Florences. | | | 

Flotages, A ſwimming at the top, which we pro- 
perly called floating, are ſuch things as ſwim on the top 
of the ſea, or great rivers; the word is uſed ſometimes 
in the commiſſons of water batliffs. 

Flota navium, A fleet of ſhips. Rex——=— Sciatis 
quod conflituimus Johannem de Roches admirallum noflrum 
flotx navium ab ore aque Thamiſiz verſus partes occiden- 
tales, quamdiu nobis placuerit. Rot. Francia. Anno 6 R. 2. 
nn, 21. | 

- Flotſam, Is when a ſhip is ſunk, or otherwiſe pe- 
riſhed, and the goods float on the ſea, 5 Rep. 106. a. b. 
Flotſam, jetſam, and lagan, are mentioned together ; jet- 


ſam is when a ſhip is in danger of being ſunk, and to 


lighten the ſhip the goods are caſt into .the ſea, and the 
ſhip notwithſtanding periſheth ; and /agan is when the 
goods fo caſt into the ſea are ſo heavy that they fink to 
the bottom, and therefore the mariners tie to chem a 
buoy or cork, or ſuch other thing that will not fink, ſo 
that they may find them again. 
King ſhall have flotſam, jetſam, and lagan, when the ſhip 
18 loſt, and the owners of the goods are not known ; but 
not otherwiſe. #. N.B. 122, Where the proprietors 
of the goods may be known, they have a year and a day 
to claim flotſam. 1 Keb. 657. See Wreck, 
 Focagium. The ſame with hou/e-bote or fire-bote. 
Focale, A right of taking wood for the fire : /n eadem 
hata xo carratas cdlauftureg, & 10 carratas focalis recipien- 


das gnnuatim per viſum ſervientis mei, Monaſt. 1 tom. | 


Rep. 106. b. The 
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 Pag- 779- Pag. 603. Capiatur focale quateiius fieri pote 

de fucclis & infruttuoſis Pats & arboribis, &c. 7h gout | 
Paulinz MS. f. 44. b, | 
| Fodder, or Fother of lead, A weight of lead contain- 

ing eight pigs, every pig twenty-three ſtone and a half. 

In the book of rates a fodder of lead is ſaid to be two 

thouſand pounds weight : at the mines, it is twenty-two 

hundred and a half, among the plumbers at Londen it is 

nineteen hundred and a half. Cowell, edit. 1727» 

Fodder, (Sax. foda, i. e, alimentum,) Any kind of 
meat for horſes or other cattle; in ſome places hay and 
ſtraw mingled together is accounted fodder. See Forage- 
But among the” Feudi/ts it is uſed for a prerogative, that 
the Prince hath, to be provided of corn, and other meat 
for his horſes, by his ſubjeQs, in his wars or other expe- 
ditions. FHotoman de vwerbis Feudal. See Fother, —— 
Necton rediitus, qui dicuntur hidagium & fodder-corn, in 
perpetuum abbatibus {de $, Edmundo) Udefignentur. Mon. 
Angl. 1 part. fol. 291. a. | 

Foddertorium, Proviſion, or fodder, or forage, to be 
paid by cuſtom to the King's purveyors.—— Johannes | 
abbas S. Edmundi & D. Stephanus, prior & conv. ftatuunt 
——qued de exitibus maneriorum conventus, exceptis reddi- 
tibus qui dicuntur hidagium & foddertorium, & ſefis ho- 
minum ad hundreda, que ſunt quaſi regalia, nihil habebit 
vel habere debet dominus abbas, &, Ex Cart. S. Edmundi. 
MS. f. 102, | | 

Foeſa, (Fr. forſſon,) Graſs, herbage. Ex dono Rainald, 
de Bordineio ſex ſolidos in foeſa forefie & decimam molen- 
dinorum ipfius. Mon. Angl. tom. 2. p. 9c6b. be 

Fogage, ( Fogagium,) Fog, or feg ; rank graſs not eaten 
in ſummer. Leg. Fore/tar. Scot. cap. 15. | 

Foicland, Was Terra Yulg:i, 'The land of the vulgar 
people, who had no eſtate therein, but held the ſame 
under ſuch rents and ſervices as were accuſtomed or 
agreed, at the will only of their lord the Thane, and it 
was thercſore not put in. writing, but accounted predium 
ruſlicum & ignobile. See Spelman of Feuds, cap. 5.. 

Folcmote, or Folkmotc, Saxon fo:tgemote, that is 
conventus populi, compounded of folk, populus, and ge- 
mettan, convenire, ſignifies (as Lambard faith in his F; 
poſuuton of Saxon words verbo Conventus,) two kinds of 
courts; one now called the county court, the other the 
ſheriff*s turn, This word is till in uſe in the city of 
London, and denotes Celebrem ex tota civitate conventum. 
Stow's Survey of London. But Manwoed fays in his Fore/{- 
Laws, folke 1s the court holden in London wherein all the 
Folk and people of the city did complain of the mayor and 
aldermen, for miſgovernment within the city. Somner in 
his Saxon Ditttonary ſays, it is a general ſ:mbly of the 
people, to conſider and order matters of the common- 
wealth. Omnes proceres regni & milites & liberi homines 
univer/: totius regni Britanniz facere debent in pleno folc- 
mote fidelttatem Domino Regi, coram epiſcopis regni. In 
Leg. Edw. Confefſ. c. 35. Et amplius non fit in huftenge, 
miſkenninga, 1. e. ſpeaking amiſs. Negque in folkeſmote neque 
in aliis placitts infra civitatem, Charta H. 1. pro London. 
Du Cange. As to the folcmote, or fol:gemot, Sir H. Spet- 
man tells us it was a ſort of annual parliament or conven- 
tion of the biſhop's thanes, aldermen, and freemen, upon 
every May day yearly ; where the laymen were fworn to 
defend one another, and where they ſwore fealty to the 
King, and to preſerve the laws of the kingdom, and then 
to conſult of common ſafety, peace and war, and public 
weal. But Dr. Brady, from the laws of our Saxon kings, 
infecs, that the folcmote was an inferior court before the 
King's reve, or ſteward, held rather every month to'do 
folcright, or to compoſe ſmaller ſquabbles, from whence 
appeal ſhould lie to the ſuperior courts of juſtice. See 
Dr. Brad,'s Gloſſary, p. 48. When this great aſſembly is 
made in a City, it may be called a burgemote; when in 
the county, a fhiregemote. Cum aliguid vero inopinatum & 
malum contra regnum vel contra coronam Regis, &c. emer- 
ſerit, /latim debent pulſatis campanis, quod Anglice vecatur 
amotbel, convacare omnes & univerſes, quod Anglice dicunt 
folkmote, 1. e. convocatio pepulorum & gentium omnium, 
quia ibidem omnes convenire debent & ibi providere debent 
indemnitatibus corn regni per eemmune confilium, Leg. 


Alfred. cap. 35. de Aldermannis. | 
| | | Folde 


'0 k- 

Fold-courſe, A liberty to fold ſheep. See Faldage, | 

Fo gare, To be of ſome decennary : Si quis ab una 
manſione ad aliam tranſire velit, fiat hac teſlimanio alder- 
manni, in cujus comitatu prius folgavit. Leg. Alfred, 
cap. 33. 

of EI Menial ſervants. In francoplegio debet eff 
omnis qui terram tenet & domum, qui dicuntur husfaſlene, 
Anglice, houſe-keepers, & etiam ali qui altts deſervient, 
qui dicuntur folgheres, quia nec debet quis repellere ſervientcm 
fſuum antequam purgatus fit de omni calumnia unde prius fuit 
calumntiatus., BraCt. lib. 3. tract. 2. cap. 10. From the 
Saxon felgere, famulus. 

Folgheres, or Folgeres, (from the Saxon folger, 7. e. 
to follow), Are properly fellowers ; but Bradton, lib, 3. 
tra. 2, cap. 10, ſays, it ſignifies Eos gur alis deſerviunt, 
See LL. H, 1. cap. 9. Servants or domeſtics. 

Fool. See {deot. | 

Footgeld. See Foutgeld. 

Foot of the fine, See Fine. | 

Fozage, (Fr. fourage) Fodder for cattle. Cowell, edt. 
1727. 7 

nin, Straw when the corn 1s threſhed out. 
Cowell, ecit. 1727. 

Fozarium,. A ſurrow, a furlong. Cowell, edit. 1727. 

Fo2baica, A fore-balk, or balk, lying forward or next 
the highway. Petrus Blefen/is Contin. Hiſt. Croyland, 
aps 116. of 
E Fozbacce, or Fozbar, Is to bar or deprive for ever. 
9 Rich. 2. cap. 2. and 6 H. 6. cap. 4. = 
- Fozbatudus, Fozjactus: This is when the aggreſſor 
is ſlain z £t /ic eft veritas ſme ullo concludio, & in ſua culpa 
ſecundum legem forbatudum fect, 7, e. ut qui forts battderit 
ſeu contra jus primo percuſſerit. So where the aggreſſor is 


killed, he is ſaid, de vita forfaftus, viz. Et tunc ante 


Judicem in araho conjuret quod eum de vita forfactum inter- 
fecaſſet. Cowell, edit. 1727. DR 
Mo of armour, ( Forbator) Sr guis forbator arma 
alicujus ſuſceperit, ad purgandum, &c. LL. Aluredi MS 
Cap» 22. | 
_. Fozce, (Vis) In our Common Law, is moſt uſually. 
applied in an ill part, ſgnifying unlawful violence. 7e/? 
thus defines it, Symb. part 2. tit. Indidiments, ſect. 6s. 
Force is an offence by which violence 15 uſed to perſons or 
things ; where alſo he divideth it thus : Force is either 
ſimple or compound; ſimple force is that which is ſo com- 
mitted, that it hath no other crime adjoined tOltz as if 
one by force do enter into another man's poſſeſhon, with- 
4 doing any other unlawful act; a mixt or compound 
force is that violence which is committed with ſuch a fact, 
as of itſelf. only is criminal: as if any by force do enter 
into another man's poſſeſhon, and kill a man, or raviſh a 
woman there, &c. He farther divideth it into true force 
and force after a ſort, and fo proceedeth to divers other 
branches worth the reading, as forcible entry, forcible de- 
taining, unlawful aſſembly, riots, routs, rebellions, &c. 
Cowell, edit. 1727. Lord Coke fays, there 1s allo a force 
implied in law, as every treſpaſs, reſcous, or diſleifin im- 
plieth it; and an afual force, with weapons, number 
of perſons, &c. where threatening is uſed to the terror of 
another. 1 Int. 257. By the law any perſon may enter 
a tavern; and a landlord may enter his tenant's houſe to 
_ view repairs, &c. But if he that enters a tavern com- 
| mits any force or violence, or he that enters to view re- 
pairs breoketh the houſe, &c. it ſhall be intended that. 
they entered for that purpoſe. 8 Rep. 146. All force 
is againſt law; and it is lawful to repel force by force. 
There is a maxim in our law, 2uod alias bonum & juſtum 
eſt, fi per vim vel fraudem petatur, malum & injuſtum e/t. 
Rep. 78. | | 
Preealetim, A little fort. Dus: fugaverunt averia ad 
forceleta, Fleta, [ib. 1. cap. 20. par. 119. ; 
Foxcible detaining o2 Holding of poſſeſſion, Is a vio- 
lent at of reſiſtance by ſtrong hand of men weaponed 
with harneſs, or other aCtion of fear, in the ſame place, or 
elſewhere, whereby the lawful entry of Juſtices or others 
is barred or hindered. Wet, Symbol, part 2. tit. Indif- 
ments, ſet. 65. | ; 
Fozcible entry and detainer, Forcible entry (mgreſſus 
manu forti faftus) is a violent aCtual entry into a houſe or; 


r OR 
land, &c. or taking a diſtreſs of any perſon weaponed, 
whether he offer violence or fear of huit to any there, or 


\uriouſly drive any out of the poſſeſſion thereof, J//.. 


Symbol. part 2. tit. [ndiftments, ſeft..6s. Cromp. Tufl, of 
Peace, fol. 58, 59. /quegge 6J Tt is alſo uſed for a writ 
grounded upon the ſtatute 8- Hen, & «. 9. ' Cowell. 

At Common Law, if a man had-a tight of entry in 
him, he was permitted to enter with force and arms, 


and to detain his poſſeſhon by force, where his entry was 


lawful ; this created great inconvenience, by arming the 
tenants of the lords, and in a manner encouraging them 
in miſchief, who were always too forwfrd in rebellions 
and all contentions in. their neighbourhood ; alſo it gave 
an opportunity to powerful men, under the pretence of 
teigned titles, forcibly to ejeQt their weaker neighbours. 
Dalton's Fuſtice 297. Lamb. 135. Crom. 70. a. b. 

It ſeemeth, that before the troubleſome reign of King 


| Richard 2. the Common Law permitted any perſon (which 


had good right or title to enter into any land) to win the 
poſſe ſhon thereof by force, if otherwiſe he could not have 
obtained it. For a man may ſee (in Briton, fel. 115.) 
that a certain refpite of time was given to the diflcilce 
(according to his diſtance and abſence), in which it was 
lawful for him to gather force, arms, and his friends, to 
throw the diſſeifor out of his wrongful poſſeſſion. And 
at this day, if (in a common afCtion, or indictment, of 
treſpaſs for entering into Jand) the defendant will make 
title thereunto, the matter of the force alledged -againlt 
him will reſt altogether upon the validity of his title, as 
appeareth 7 FH. 6. 13. and 40. But after the rebellious 
turaults and inſurrection 'of the willains, and other the 


baſe commons, which” happened the fourth Jeu of the 


reign of R. 5. the Parliament thought it neceſſary to pro- 
vide againſt all ſuch occaſions of farther. ſedition, uproar, 
and breach of the peace. Lamb, Eiren. 127. | 


+ PR 


It ſeems that at the Common Law, a: man diſſeiſed o 


any lands or tenements, if he could not prevail by fair 


means, might lawfully regain the poſleſſion by force, 
unleſs he were put to a neceſſity to” bring his aCtion, by 
having neglected to re-enter in due'time : and it ſeems 
certain, that, even at this day, he who:is wrongfully-dil- 
poſſeſſed of his goofls,” may juſtify the retaking of them 
by force from the wrong doer, it he xefuſe to redeliver 
them ; for the violence which happens through the reſiſt - 
ance of the wrongful poſſeſſor, being originally owing to 
his own fault, gives him no juſt cauſe 'vf complaint, inaſ- 
much as he might have prevented it by doing as he ought, 
1 Haw. 140. FUSS LEON ar Send 
But this indulgence of the Common Law, in ſufferi 
perſons to regain the lands'they were unlawfully deprived 
of, having been found by experience to be very prejudicial 
to the public peace, by giving an opportunity to power- 
ful men, under the pretence of feigned titles, forcibly to 
eject their weaker neighbours, and alſo by force to retain 
their poſſeſhons wrongfully ; it was thought neceſſary, by 
many ſevere Jaws, to reſtrain all perſons from the uſe of 
ſuch violent methods of doing themſelves juſlice, 1 Haw, 
141. nt Coſt Mp rrgy " | 
However, at this day, in an a@ion of forcible entr: 

grounded on thoſe laws, if the defendant make himſelf a 
title which is found for him, he ſhall be diſmiſſed with- 
out any enquiry concerning the force; for howſoever he 
may be puniſhable at the King's ſuit, for doing what is 


prohibited by ſtatute, as 'a contemner of the laws, av&t_ 


diſturber of the peace, yet he ſhall not be liable to pay 
any. damages for it to the plaintiff, whoſe injuſtice, gave 
him the provocation in that manner to right himſelf, 1 
Haw. 141, _- Th 


1. The ſeveral flatuges made relating to this fubjed ; and 
what ſhall be a forcible entry and detainer within theſe 
flatutes. CRE 10 | | = 

2. What ought to be the form of a ruord grounded upon 
theſe flatutes, Be ORs | | | 

3 Who may be guilty of a forcible entry, and into what 
poll Toms it may be made, 4 


4. Of awarding reſlitution ; what ſhall be a bar or ſlay 


to ſuch award of reſtitution ; and of ſuperſeding and ſetting it 
aſide after it is executed. WL TE Keg | 
| | 1. The 


rt. The ſeveral Ratutes made relating to this ſubjet; and 
what ſhall be a forable entry and detainer within theſe 


Ratutes. 


By the ſtat. 3 & 4 Edi. 3. cop. 3. called the ſtatute of 
Northampton, it is provided, ** That no perſons but the 
King's miniſters ſhould ride armed by night or day, un- 
der pain of loſing their arms, and their bodies to be im- 
priſoned.” Upon this ſtatute there was a writ formed 
to take and appraiſe the arms of ſuch as rode armed, and 
alſo to take and impriſon their bodies ; for which ſee 
F. N. B. 249. But this was not ſufficient proviſion 
againſt the entering and detaining poſſeſſion by force. 
2 Bacs Aire 555. . | 

By the 5 Kh. 2. flat. 1; cap, 8. it is provided, 
© That none from thenceforth ſhould make an entry 
into any lands and tenements, but in caſes where entry is 
given by the law; and in ſuch caſes not with ſtrong 
hand, nor with multitude of people, but only in a peace- 
able and eaſy manner; and if any man from thenceforth 
ſhould do to the contrary, and thereof be duly convict, 
he ſhould be puniſhed by impriſonment of his body, and 
thereof ranſomed at the King's will.” 

This ſtatute gave no ſpeedy remedy, leaving the party 
injured to the common courſe of proceeding by way of 
indi&tment or aCtion, and made no proviſion at all againſt 
forcible detainers. 2 Bac. Abr. 550. | 

By the 15 Rich. 2. cap. 2. it is enaCted, © That the 
ſaid ſtatute, and all others made againſt forcible entries, 
&c. ſhall be duly executed; and farther, that at all times 
that ſuch forcible entries ſhall he made, and complaint 
thereof cometh to the Juſtices of peace, or to any of them, 
that the ſame Juſtices or Juſtice take ſufhcient power of 
the county, and go to the place where the force is made, 
and if they find any that hold ſuch place forcibly, after 
ſuch entry made, they ſhall be taken and put into the 


'next gaol, there go abide convict by the record of the 


ſame Juſtices or Juſtice, until they have made fine and 
ranſom to the King; and that all the people of the county, 
as well the ſher:fs as others, ſhall be attendant upon the 


ſame Juſtices, to go and aſſiſt the ſame Juſtices to arreſt 


ſuch offenders, upon pain of impriſonment, and to make 
fine to the King; and in the ſame manner it ſhall be 


done of them that make ſuch forcible entries in benefices 


or office of holy church.” 

This ſtatute gives no remedy againſt thoſe who are 
guilty of a forcible detainer after a peaceable entry, nor 
againſt thoſe who were guilty of both a forcible entry and 
forcible detainer, if they were removed before the coming 
of a Juſtice of peace ; neither doth it give the Juſtice any 
Power to reſtore the party to his poſſeſſion, or to inflit 


_ any penalty on the ſheriff for difobeying the precepts of 


the Juſtices in the execution of the ſtatute. 2 Bac. Abr. 


6. 
gf the 8 Hen. 6. cap. 9. it is enatted, © That from 
henceforth where any doth make any forcible entry in 
lands and tenements, or other pofleſſions, or them hold 
forcibly, aſter complaint thereof made, within the ſame 
county where ſuch entry is made, to the Juſtices of the 
Peace, or to one of them, by the parity grieved, that the 
Juſtices or Juſtice ſo warned, within a convenient time 
ſhall cauſe, or one of them ſhall cauſe the ſaid ſtatute to 
be duly executed, and that at the coſts of the party ſo 
grieved.” WINES 13h 7 Ree" to | 

By the faid ſtatute it is farther enaQted, © That though 
ſuch perſons making ſuch entries be preſent, or elle de- 


| Parted before the coming of the ſaid Juſtices or Juſlice, 


notwithſtanding the ſame Juſtices or Juſtice, in ſome good 
town next to the tenement ſo entered, or in ſome other 


_ convenient place, according to their diſcretion, ſhall have, 


and either of .them fhall have authority and power to en- 


-quire, by the people of the ſame county, as well of them 


that wake ſuch forcible entries in lands and tenements, as 
of them which the ſame held with force; and if it be found 
before any of them, that any doth contrary to this ſtatute, 
then the ſaid Juſtices or Juſtice ſhall cauſe to reſeize the 
lands and tenements ſo entered or holden as aforeſaid, 
and ſhall put the party, ſo put out, in full poſſeſſion of 


the ſame Jands and tenements, ſo entered or holden as 
before.” v | 


Vor. II, N? 77. 
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And it is farther enaQted by the ſaid ſtatute, * That 
when the ſaid Juſtices or Juſtice make ſuch enquiries as 
beſore, they ſhall make, or one of them ſhall make, their 
watrants and precepts, to be direQed to the ſheriff of the 
ſame county, commanding him, of the King's behalf, to 
cauſe to come before them, and every of them, ſufhcient 
and indifferent perſons, dwelting next about the lands ſo 
entered as before, to enquire of ſuch entries ; whereof 
every man, which ſhall be impanelled to enquire in this 
behalf, ſhall have land or tenement of the yearly value of 
forty ſhillings by the year at the leaſt, above reprizes 3 
and that the ſheriff return iſſues upon every of them at 
the day of the firſt precept returnable, twenty ſhillings, 


a hundred ſhillings, and at every day after, the double ; 
and if any ſheriff or bailiff within a franchiſe, having re- 
turn of the King's writ, be ſlack, and make not execution 
duly of the ſaid precepts to him dire&ed to make ſuch 
enquiriee, that he ſhall forfeit to the King twenty pounds 
ſor every default, and moreover ſhall Gake fine and ran* 


aforeſaid, as the Juſtices of aſliſes, ſhall have power to heat 
and determine ſuch defaults of the ſaid ſheriffs and bailifts 
at the ſuit ofthe King, or of the party grieved, &c. 

And it is farther enaQted by the ſaid ſtatute, * That 
mayors, Juſtices or Juſtice of the peace, ſheriffs and bai- 
liffs of cities, towns, and boroughs, havirig franchiſe, 
have in the Taid cities, towns, and boroughs like power to 
remove ſuch entries, and in other articles aforeſaid, riſing 
within the ſame, as the Juſtices of peace and ſheriffs in 
counties and countries aforeſaid have.” 


keep their poſſeſſions with force, in any lands and tene- 
ments, whereof they or their anceſtors, or they whoſe 
eſtate they hare in ſuch lands and tenements, have conti- 


damaged by force of this ſtatute.” * __ 

"This ſtatute alſo founds a remedy, by affiſe of novel 
diſſeiſm, or ation of treſpaſs, to recover the treble da« 
mages, to which if the defendant pleads matter in bar, 
he muſt alſo traverſe the force ; but if the matter in bar 
be found for the defendant, ſo that he hath good title at 
law, the defendant is excuſed from the force, for the 
plaintiff cannot recover in the aCtion if he hath no right ; 
but if the plaintiff prevails, then the force muſt be en- 
quired of, and treble damages aſſeſſed to the plaintiff ; but 
a perſon is puniſhed criminally for entering. with force 
even where he has a right, though not for peaceably de- 


for three years in quiet. F. N. B. 249. Bro. tit. Force, 
5, Ity 29, 37 Hen. 7.17: 6. | | 
By the 31 Ez. cap. 11. the proviſo in the above ſta- 
tute is farther enforced and explained, by which it 1s 
declared and enacted, ** "That no reſtitution upon any 
indiQtment of forcible entry, or holding with force, be 
made to any perſon, if the perſon ſo indifted hath had 
the occupation, or been in quiet poſſeſhon for the ſpace of 
three whole years together, next before the day of ſuch 
indictment ſo found, and his eſtate therein not ended, 
which the party indicted may alledge for ſtay of reſtitu- 
tion ; and reſtitution to ſtay till that be tried, if the other 
will deny or traverſe the ſame ; and if the ſame allega- 
tion be tried againſt the ſame perſon ſo indifted, he is to 
pay the coſts and damages to the other party, as ſhall be 
aſſeſſed by the Judges or Juſtices before whom the ſame 
ſhall be tried ; the ſame coſts and damages to be recovered 


judgments upon other aCtions.” | | 
And by the 21 7ac. 1. cop. 15. it is enated, © That 

ſuch Judges, Juſtices or Juſtice of the peace, as by rea- 

ſon of any aCt or aCts of Parliament then in force, were 


of poſſeſſion unto tenants, of any eſtate of freehold of 
their lands or tenements, which ſhall be entered upon 
with force, or from them with-ho!den by force, ſhall by 
reaſon of that aQt have the like and the ſame authority 
and ability from thenceforth (upon indiftment of ſuch 
forcible entries, or forcible with-holding before them 


| [duly found) to give like reſtitution of poſſeſſion unto 
| P | 


tenants 


and at the ſecond day forty ſhillings, and at the third time. 


ſom to the King ; and that as well the Juſtices or Juſtice 


But it is provided by the ſaid ſtatute, © That they who 


nued their poſſeſſions by three years or more, be not en- 


taining a poſſeſſion by force, eſpecially if he has held it 


and levied, as is uſual for coſts and damages contained in 


authoriſed and enabled, upon enquiry, to give reſtitution 
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tenants for term of years, tenants by copy of court-roll, 
guardians by knights ſervice, tenants by legit, ſtatute 
merchant and ſtaple, of lands. or tenements by them fo 
holcen, which hail be entered upon by force, or hoiden 
from them by force.” | 

f forcible entry muſt regularly be with a ſtrong hand, 
with unuſual weapons, or with menace of life or limb. 
H. PC. 138: Dalt. 300. - 1 Hawk. P. C. 145« 

If a man enters peaccably into any. houſe, but turns 
the parity out of poſſethon by ſorce, or by threats frights 
him out of poilecfſiion, this 1s a forcible entry. Da, 
299. 1 Hawsz. P.C. 145, 149. But threatening to 
tpoil his goods, or deſtcoy his cattle, if he will not quit 
his poſſcſhon, wi:l not make a forcible entry, Bro. tit. 
Durejs, 2, 16. 1 Inj!. 252, bh 

If a houſe be bolted, it is a ſorcible entry to break it 
open, but it is not ſo to draw a latch, and enter into the 
houſe ; and if a man, whole entry 1s lawful, ſhall intice 
the other out of the houſe, and enter, the door being open, 
or only latched, his entry 4s juſtifiable. 2 Rel. Rep. 2. 
2 Tnjl. 235. Crom. 70. a. 
there can be no entering it the door be latched 3 but 1 
Hawk, P.C. 145. ſays, that ſuch an inconfide:able cir- 
cumflance as this, which commonly paſſes between neigh- 
bour and neighbour, will never bring a 'man within the 
meaning of theſe ſtatutes ; and it hath been holden, that 
an entry into a houſe through a window, or by opening a 
door with a key, is not forcible. Lamb. 14%, 1 Hawn. 
P..C. 145. 2 Rol, Rep. 2. | 

If one find a may out of his houſe, and forcibly with- 
hold him from returning to it, and ſend perions to take 
peaceable poſſe{hon thereof in the party's abſence, this, 
by ſome opinions, ſays Zawnrns, 1s no forcible entry, 
icaſouch as he did no violence to the houſe, but only to 
the perſon of the other ; but he himſelf is of a contrary 


opinion, tor though the force be not actually done upon. 


the land, nor in the very act of entry, yet {ince it 1s uſed 
with an immediate iatent to make ſuch entry, and the 
mauner of doing it cnly prevents the _ oppolition, it can- 
not be faid to be without force, which, whether it be 
1w2on or off the land, ſeems equally within the ſtatute, '1 
Flaw,  P. C:.145« | | 

{fa man enicrs to diſtrain for rent in arrear with force, 
tis is a forcible entry; becauſe though he doth not 
claim the lind itfelt, yet he claims a right and title out of 
it, viich by theſe itatutes he 1s forbid to exert by force; 
but if a men bath right to lands, and rides over them 
with company armed to church or market, without ex- 
picking uny intent to claim it, this 15 no forcible entry, 
becauſe his aCtion ſhall be interpreted according to his 
intent; but if a man that has a rent be refited from his 
diftreſs by force, this is a forcible difleifin of the rent, 
for which he may recover treble damages in an aflife, or 
may fine and imprifon the party ; but he cannot have a 


writ of reſtitution 3 for though the ſtatute gives remedy 


by fine and impriſonment ſor the unjuſt force that is of- 
tered to any perlon's right, yet it doth not give the Juſ- 
tices power to reſeiſe the rent, but only the lands and 
tcnements themſelves; and therefore no writ of reſtitu- 
tion can be awarded. Bridg. 175. 20 H. 6. 11. a. 

Gront. Fuſl. 62. Dalt. JOO. | | 0s 
A man may be guilty of a forcible entry in a dwel- 
linz-houſe, though there be no body in the houſe at the 
tine; and ſo he may by an entry into lands where any 
perſon's wife, children, or ſervants are upon the lands to 
preſerve: the poſſeſſion ; becaufe whatſoever a man does 
by his agents is his own act, but his cattle being upon 
the ground do not preſerve his poſſeſſion, becauſe they are 
not capable of being ſubſtituted as agents, and therefore 
their reſiding upon the land continues no pofſeſhon. 2 
Al. Rep. 2. Perke 45. Crom, Juſt. 1064. Dalt. 315. 
/i7::ir. 659, 


[f divers do come in company where their entry is not 


lawful, and all of them, ſaving one, enter in a peaceable 
m:nncr, and that one only uſes ſorce, it is a forcible en- 
try in them all, becauſe they come in company to do an 
unlawful act, and therefore the aCt of the one is the act 
of them all, and he is preſumed to. be only the inſtru- 
'nicnt of the relt ; but otherwiſe ic is where one had a 


It is ſaid in Noy 135. that 
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right of entry, but there they only came to do a lawful 
act,| and therefore 1t is the force of him only that uſed it. 
Dait. 303. 9 C6. b7, 112, 115, Fitz, tit, Coron. 314+ 
Co, Lit. 157. | | 

If divers enter by force to the uſe of 4. and 4. after- 
wards agrees to it, this makes it a diſleifin in 4. but not 
2 ſorcible entry within the ſtatute; becauſe the ſtatute 
doth not puniſh an agreement, but only the force and 
violence of an actual entry. 2 H. 7. 16. b, 20 H. 6. 
11.@. Cromp. uſt. 62. a. Dait. 300. 

If he, who hath an eſtate in land by a deſfeaſible title, 
continues with force in the poſſeſſion thereof after a 
claim made by one who had a right of entry thereto, he 
ſha!l be adjudged to have entered forcibly, 1 {lawk, P, 
C. 1453 147- 

The fame circumſtances-of violence and terror, which 
will make an entry forcible, will make a Gdetainer forci- 
ble alfoz from whence it foilows, that whoever keeps in 
the houſe an unuſual number of people, or unuſual wea- 
pons, or threatens to do fome bodily hurt to the ſormer 
poticiTor, if he Care return, ſhall be adjudged guilty of a 
forcible detainer, thovgh no attempt be made to re-enter ; 
and it hath been faid, that he alſo ſhall come under the 
like conſtruCtion, who places men at a diſtance from the 
houſe in o:der to aflault any one who ſhall make an at- 
tempt to enter into it 3 and that he alſo is in like manner 
guilty, who ſhuts his door agaiuit the Juſtice of peace 
coming to view the force, and cbliinately refuſes to come 
in; but it is ſaid, that a man ought not to be adjudged 
guilty of this offence ſor barely reſulng to go out of a 
houſe, and continuing therein in deſpiie of another, 
ON Fac. 199, Crom. 50. Lamb, 145. 1 Hawk. P.C. 
14.0. | | | 

If a man holds the poſſeſſion by force, though his en- 
try was peaceable, the Juſtices may remove him, if he 
had no right to enter ; but .where the entry is at firſt 
peaceable and lawful, there, whether the Juſtices may 
remove a forcible detainer, where it hath not been 
peaccably held for three years, is a queſtion ; for that 
the Juſtices are not judges of the right, but of the poſ- 
feſſion only ; and if a man be got peaceably into his 
own, it ſeems he may defend it by force ; and where the 
jury have found guoad the entry ignsramus, and guacd the 
detainer bil/a vera, ſuch indictment hath been quaſhed, 
ahd the reſtitution granted upon it ſet aſide, aiid a re- 
reſtitution awarded. Dalit. 3o1., Yelv. 99, 10C. Cre. 
Face 15l. 1 did, 97, 414. AH. P. 14g. which ſee and 
i Hawk. P. C. 151. 

If two are in poſſeſſion of a houſe, and the one enter 
by one title, and the other by another, he that hath 
right ſhall be ſuppoſed to be in the poſſeſſion : but the 
Juſtices have nothing to do to intermeddle, becauſe there 
is no appearance of any force in either 3 and therefore 
either party that thinks himſelf injured, muſt apply him- 
ſelf to an aCtion at law.to be redrefled. Dal. 318. 


2. Iioat cught to be the farm of arrecord grounded upon 
theſe latutes. | ; 

Theſe ſtatutes ſeem to require, that in the indittment 
the entry mult be laid manu forts, or cum multitudine gen- 
tlium, a multitude of people, and that without theſe the 
ſtatute 1s not purſued; but ſome have held that equive- 
lent words will be ſufficient, eſpecially if the indictment 
concludes contra formam fiatuii, and that theſe words in_ 
the flatute are put in cauſa abundanti ; but it is not ſuf- 
ficient to fay only, he entered vi & armis, ſince that is 
the common allegation in every treſpaſs. Stile 135, 2 
Bulſlr. 25%. 2 Rel. Rep. 46. 1 cd. $0, 81. 

I is ſuſſicient in the caption of ſuch an indiatment to 
ſay, that it was taken before 4. B, and C. D. Jufti= 
crariis, ad pacem domini Regis conſervandum aſſignatis, with- 
out ſhewing, that they had authority to hear and deter- 
mine felonies and trefpaſſes ; for the ſtatute enables al} 
Juſtices of the peace, as ſuch, to take ſuch inditments. 
Palm. 277. Cro. Fac. 633. 

An indictment of forcible entry into a tenement 
(which may ſignify any thing whatſoever, wherein a man 
may bave an eſtate or freehold), or into a houſe or te- 


| nement, or into two cloſes of meadory or paiture,. or into 


a rood 
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a rood or half a rood of land, or into certain lands be- 
Jonging to ſuch a bouſe, or into ſuch a houſe, without 
ſhewing in what town 1: hes, or into a tenement with the 
appurtenances called Truepenny in D. is not good ; for 
the place muſt be deſcribed with convenient certainty, 
for otherwiſe: the deſendant will neither know the ſpecial 
charge to which he 1s to make his defence, neither will 
the Juſtices or ſheriff know how to reſtore the injured 
party to his poſſeſlion.  Dalt. 15, 2 Rel. Rep. 46. 2 
Rel. Abr. 8. 3 Leon. 102. Cos Lit. 6. a. 2 Rol. Abr. 


'Bo. þ!. 4s 5» 1 Roi. Rep. 334. | Cre. fac, 633. Palm. 


277. 2 Kol. Abr. $1. pl. 4. 1 Buijtr. 201. 2 Leon 
286. 3 Leon. 10i« Bro. tit. For. Ent. 2%. 2 Leon. 
186. 2 Rol. Abr. 8&0. pl. 7. 

But it hath been reſolved, that an inditment for a 


ſorcible entry in dymum manſional:m five meſſuagium, &c.. 


i3 good, ſor theſe are words equipollent. Cro. Fac. 633. 
Palm. 277+. - | | 

Alſo ſuch indictr.ent may be void as to ſuch part 
thereof only which is uncertain, and good for ſo much 
az is certain; therefore an indictment for forcible entry 
into a houſe and ceitain acres of land thereto belonging, 
may be quafhed as to the land, and ſtand good as to the 
houſe. 2 Leon. 136. 3 Leon, 102, 1 Hawk, P.C. 148. 

An indictment on the 5. or 15 R., 2 needs not ſhew 
who had the freehold at the time of the force, becauſe 
theſe ſtatutes equally puniſh a'l force of this kind, without 
any way regarding what eſtate the party had on whom it 
was made; yet it ſeems-that ſuch indiQment ought to 
ſhew, that ſuch entry was made on the pofſſefion of ſome 


perſon who had ſome eſtate in the tenements, either as a 


freeholder, or lefſee for years, &c. for otherwiſe it doth 
not appear that ſuch entry was made injurious to any one. 


2 Keb. 495. 3 Bulſir. ji. 1 Vent. 23, 25. + 


But it ſaid that an inditment on 8 Z. 6. muſt 
ſhew, that the place was the freehold of the party grieved 
at the time of tlfe force, and therefore, that it is not ſuf- 
ficient to ſay, that the defendant entered into ſuch a 
houſe exiftens liberum tenementum 7. $, without ſaying, 
Adtunc exiflens liberum tenementum 'L, S. for otherwiſe it 
may be intended, that it was bis freehold at the time of 
the indictment only. 2 Kb. 495. Salk. 260, Hetley 73. 
Latch 109, BEL. 'þ | 

It is therefore a general rule, that an indictment can- 
not warrant a reſtitution, unleſs it find that the party was 
ſeiſed at the time ; but yet ſuch ſeilin is ſufficiently ſhewn 
by a neceflary implication. 

An indictment on the 8 . 6. for entering and forcibly 
expelling my fſarmer, and diſſeifing me, is good, with- 
out ſhewing what eſtate he had; for the forcible difleifin 
to me being the main point of the indictment, it is ſuf- 
ficient to ſet it forth in ſubſtance. 2 Rel. Abr, BO pl. 3. 
But in this caſe the want of ſhewing that the farmer 
was oulted, would have an incurable fault. Yzlv. 163. 

Alſo an inditment on 21 Fac. I. cap. 15. muſt 
ſhew, that the party injured. was poflefſed of ſuch an 
eſtate as will bring him within that ſtatute ; and there- 
fore it 1s not ſuſhcient for- it to ſhew in general, that 
he was poſſeſſed, or that he was poſleſied of a certain 
term, without adding for years; for in the firſt caſe it 
may be intended, that he was tenant at will, and in 
the ſecond, that he was poſſeſſed for term of life ; in 
neither of which caſes he is within the ſtatute ; but it 
is faid to be ſuikcient, to ſet a poſſeſſion within the ſta- 


tute in the reciting.part of an indictment; as thus, guod 
cum F. S, was poſictled for a certain term of years, &c. 


1 Vent. 206. 1 Sid. 102, 


Salk. 260. x 

A repugnancy in ſetting forth the offence in an in- 
diCtment on thefe ſtatutes is an incurable fault ; as where 
it is alledged, that the defendants pacifice intraverunt, 
& J. S. adtine & thidem wi & armis diſſeisfrunt, or 
that the party was poſſefled of a term for years, or of 
a Copyhold eltate, and the defendants difſeiſed him ; 
or tnhat the defendants difſeiſed F, $. of land, then and 
yet being his freehold ; for it implies that he*always 
continued in potteſhon ; and if ſo, it is impoſſible he 


1 Mid. 73. 2 Keb. 709. 


could be ditleiſed at ail; but ſome ſay, that this may 


9 


915; 1+ Sat. 353; 


Bridg. 173, Cromp. Fuſi. 62, Dalt. 300. 


FO :K 
be reconciled by intending that he re-entered aſter the 
diſleilin, and before the indiQtment ; but it ſeems clear, 
that if the words Adbuc extratenet be added, ſuch a re- 
pugnancy cannot be helped by any intendment, and 
that no reſtitution can be awarded on ſuch indiament, 
whether theſe words be added or not, becauſe the 
party grieved appears by the indiQtment to have had the 
freehold at the time it was ſo found, Pep. 205, Raym. 
©7. 1 Keb. 423, 428, 435, 472. MAleyn 50. 1 Vent. 
IO8, 2 Kol, Rep. Jlle Show. 272, 2 Buiſl, 121, 1 
Sid, 102, be” $03.) 

A conviction on 15 R, 2. of a forcible detainer on 
view, cannot be good, unleſs it ſhew that the defendant 
was alſo guilty of a forcible entry ; for. it ſeems plain 
from the expreſs words of that ſtatute, that the Juſtices 
have no juriſdiction by it over a ſorcible detainer, where 
there has not been a forcible entry ; but it ſeems that ſuch 
forcible entry is ſuſſiciently fet forth in the complaint re- 
cited in the conviction; and it ſeems a reaſonable opi- . 
nion, that an indictment on 8 X. 6. ſetting forth an 
entry and forcible detainer is good, without ſhewing whe- 
ther the entry was forcible or peaceable; for the words 
of the ſtatute are, where any doth make forcible entry in 
lands, &c, or them hold forcibly, but it muſt ſet forth 
an entry; fcr otherwiſe it appears uot, but that the 


party hath been always in poſſeſhon, in which caſe he 


may lawfully detain it by force, 2 Rel, Abr, 80. pl. 10. 
Palm. 195, 196, 197. Cro. Jac. 19, 20, 21. Cro. Eliz. 
The time and-place of the diſſeifin are ſufficiently ſet 
forth in an indictment, alleging, that the defendant tal; 
die intravit, &c. & ipſum &. B. manu ferti diſſeiſivit, 
without adding the words adrunc & ibidem; for the entry 
and diſlz;fin being both of the fame nature, and the one 
plainly tending to the other, it is a natural intendment 
that they both happened - together. GCro. Fac. 4 1 
Hawk, P. C. 150. | 
_ It has been reſolved, that a diſſeiſin is ſufficiently ſet 
forth, by alledging, that the defendant entered, &c. into 
luch a tenement, and difſeiſed the party, without adding 
elther the words z/licite, or expulit, or inde, for the word 
diſjerſtvit implies as much. Noy 125. Cro. Jac. 32, Cro. 
Eliz. 186, Noy 129. cont. | 


'The Juſtices who make the conviCtion mult ſet the ſine, 
Str. 704» | 


3« Ih: may be guilty of a forcible entry, and into what 
poſſeſſiin it may be made. | 

A man who breaks open the doors of his own dwelling- 
houſe, or of a caſtle, which is his own inheritance, but 
forcibly detained from him by one who claims the bare 
cuſtody of it, cannot be guilty of a forcible entry or de- 
tainer within the flatutes. 1 Afoor 786. Cro. Fac. 18. 
2 Keb. 495. | THL5 IT : 

A joint-tenant or tenant in common may offend againſt 
the purport of thele ſtatutes, either by forcibly cjeCting or 
forcibly holding out his companion ; for though the entry 
of ſuch a tenant be lawful per my & per tout, ſo that he 
cannot in any caſe be puniſhed in any ation of treſpaſs at 
the Common Law ; yet the lawfulneſs of his entry no way 
excuſes the violence, or lellens the injury *done to his 
companion, and conſequently an indictment of forcible 
entry into a moiety of a manor, &c. is good. Latch 224. 
Palm. 419. 1 Hawk. P.C, 147. Dalt. 315, 316. 

A man cannot be indicted for entering into the King's 
poſſeſſion by force, for that he cannot be difſeifled. 1 Co. 
69. 10 Cy. 112, | 

An infant at the age of eighteen, and ſome ſay fourteen, 
or a feme covert, by their own aCts, may be guilty of a 
forcible entry, and they may be fined for the ſame ; but 
it is doubted, whether the infant may. be impriſoned, be- 
cauſe his infancy is an excuſe by reaſon of his indiſcretion; 
and he ſhall not be ſubject to corporal puniſhment by 
force of the general words of any ſtatute, wherein he is 
not expreſly named ; but it is clearly agreed, that the 
command of an infant or feme covert to enter is void, 
and therefore the perſon entering is only puniſhable. 
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as rent, tithes, common, an office. 


8. © BY 
One may be fuilty of this offence by a force to eccie- 


Haitical polſethons,' as churches, vicarage houles, &'-:. as 
much as if the ſame were done to any temporal inheri- 


tance, 1 Sid. 101, 1 Lev. 99, 1 Keb 438, Cro. 


| face Als 


A'to an indictment of forcible detainer lies againſt one 
whether he be terre-tenant or ſtranger, who ſhall forcibly 
ditturh any im the enjoyment of an incorporeal inheritance, 
Cre, Gar. 201, 480. 
Bur the Juſtices cannot award reſtitution for theſe, becauſe 
nov man can be put out of poiſeſhon of them, but at his 


own election. Yugre, whether ſuch indictment will lie 


ſor a common or office; and ſee 1 Hawk, P., C. 146. 
who ſavs, that he can find no good authority, that ſuch 
indictment will lie ; and note, that a man cannot be con- 
victed upon view, by force of 15 Rec, 2. cap. 2, of a 
forcible detainer of any incorporeal inheritance, becauſe 
he cannot be fail to have made a precedent forcible 
evtry. | 

No one can come within the dangers of thoſe ſtatutes 
by a violence offeced to another, in reſpect of a way, or 
ſuch like eaſement, which is no poſſeſſion. 1 172d. 73: 
2 Keb. 709. | 


4. Of awardins reflitution , what fhall he a bar [tay 
to ſuch award of reſtitution, and of ſuperſeding and ſetting 
it aſide after it 1s executed. 

'Vhe fame Juſtice or Juſtices, before whom an indiCct- 
ment of forcible entry or detainer ſhall be found, mav 
award reſtitution z but no other Juſtices, but thoſe before 
whom the inqueſt. was found, can award reſtitution, un- 
Jeſs the indictment be removed by certtgrar!; into the 
King's Bench ; and they, by the plenitude of their power, 
can reſtore, becauſe thar 1s ſuppoſed to be implied by th- 
{tatute; for that whenever an inferior juriſdiction 1s 
erected, the ſuperior juriſdiction muſt have authority to 
put it in execution ; ſo it an indictment be found beſore 
the Juſtices of the peace at their quarter-fſeſhons, they 
| bave authority to award a writ of reſtitution, becauſe the 
ſtatute having given power to the Juſtices or Juſtice to 
reſciſe, it may as well be done by them in count as out of 
it; but the Juſtices of oyer and terminer or general gaol 
delivery, though they may enquire of ſorcible entries, and 
fine the parties, yet they cannot award a writ of reflitu 
tiow,-. H; P..C. 140s.--- Bridps 175- Kel. 204 11 Cor 
63. 69. - D-tijen 25. pl. 8. 9 Co. 118. Dalt, Tuft. 
314. Lamb. Faſt. 160, 161. 1 Vent. 308. 1 Keb. 88. 
1 Sid. 156, 

"The ſheriff, if need be, may raiſe the pe comitats to 
alt him in the execution of the writ of reſtitution ; 
therefore if he return, that he could not make reltitution 
by reaſon of refiſtince, he ſhall be amerced. Lamb. Fuſ!. 
157. 1 Hawk, P. C152, | To 

Reſtitution ought only to be awarded for the poſlcl- 
ſion of the tenements viſible and corporeal ; for as a man, 
who hath a right to ſuch as are invitible and incorporeal, 


as. rents, commons, cannot be put out of poſſeilion of 


them, but only at his own election, by a fiction of law 
to enable him to recover damages againſt the perſon that 
diſburbs him m the enjo;ment_ of them; and all the re- 
medy, that can be cetired againſt a ſorce in reſpect to 
ſuch poſſeſſions, is to have the force removed, and thoſe 
who are guilty of it puniſhed, which may be done by 
i5 R, 2. Lamb. Fujl. 133. Co. Lit. 323. 1 Hawk. 
P, C1915: | 

Reſtitution ſhall only be awarded to him who is found 
by the indiftment to have been put out of an actual poſ- 
ſeſſion, and conſequently that it ſhall not be awarded to 
one who was only ſeifed in law ; as to an heir on whom a 
ſtranger abateth upon the death of the anceſtor before any 
actual entry made by ſuch heir; and from the ſame 
ground it followeth, that it ſhall not be granted to an heir 
upon an indictment finding a forcible entry made upon 
his anceltor. Lamb. 153, 154, Dal. Ch. 83. Cre. 
Face 199, 1 Hawk, P. GC. 151. | 

It appears by. the proviſo in the ſtatute 8 7. 6. and 
alſo by the 31 £&/:z, 11. that any one indicted upon theſe 
ſtatutes may alledye ſuch poſleiiion, to ſtay the a vard of 
reſtitution ; in the confliuciiun whereof, ſaith Serjcant 


FO R 
Ha:vkine, it hath been holden, that ſuch poſſeſhon muſt 


have continued without interruption during three whole. 


. | | | | 
years next before the indiAlment ; and therefore tha the, 


who having been in poſſeſſion of land for three years or 
more, 1s forcibly ouſted, and then reftored by' force of 
the ſtatute of 8 H. 6. cannot juſtify a ſorcible detainer 
till he hath been in poſſeſion again for three years aſter 
ſuch reſtitution ; and alſo for the ſame reaſon it hath 
been ſaid, that he, who under a defeaſible title hath been 
never ſo long in poſſeſhon of land to which another hath 


'a right of entry, cannot juſtify ſuch a detainer at any 


time within three years alter a claim made by hin who 
bath ſuch right, and the ſubſequent continuance in pof- 
ſeliion amounted to a new entry. r Hawk, P. C. 152. 
ana the anthorities cited are, Dal. Ca, 79. Creom. 7s 
HT. P. C. 139. Dyer 141. pl. 48. ' 22 Heb, 18. Bro. 
tt, Force 22, 29. 1 Inft, 256. 

_ Alfo it 1s faid, that the three years poſſeſhon mult be 
of a lawful eſtate, and therefore that a dificiſor can in no 


.cale juſtify forcible entry or detainer againſt. the diſſeiſee 


having a right of entry, as it feems that he may againjt 
a ſtranger, or even ag-inſt the diffeiſee, having by his 
laches loſt his right of entry. Dalt. Ca. 79. 22 H.6, 
Oo Cem, FI. 

Wherever ſuch poſſeſſion is pleaded in bar of a refti- 
tution either in the King's Bench, or before Juſtices of 


the peace, no reſtitution ought to be awarded till the 


ruth of the plea be tried, and ſuch plea need not ſhew 
under what title, or. what eſtate ſuch poſſefſion was, be- 


caule not the title, but the poſſeſſion only is material. 


1 Keb. 538. Salt, 261, 1T Hawk. P. C. 153. 1 Sid, 
149. 1 Keb. 538. Raym. 84. 1 Vent. 265, 

It one who has been three years in poſſeſſion, be after- 
wards ouſted, and the ſame day re-enter with ſorce, and 
be alſo indicted on the fame day; yet it feems that by 
the plain meaning and reafon of the {latute, he can no 
more bar the reſtitution of the party forcibly entered vpon, 
than 1f he had been indicted on another day, though the 


words of the ſtatute are, that there ſhall be no reſtitu- 
tion, &c. if the perſon indicted have been in quiet poſ- 


ſeſſion for three years next before the day of the indi&t- 


ment found, for the import hereof ſeems to be no more - 


than if it had been ſaid, for three years next before the 
indictment. 1 Hawk. P.C 153. | 

The Juſtices muſt not award reſtitution in the defen- 
dant's abſence, and without calling him to anſwer for 
himſelf; for it is implied by natural juſtice, in the con- 
{truEtion of all laws, that no one ought to ſuifer any 
prejudice, without having an opportunity to defend kim- 
(elf, All. 78,79 1 Hawk. P,C. 154. Savil 68. þl, 
141. | 

It the defendant tender a traverſe (which muſt be in 
writing), no reſtitution ought to be till ſuch traverſe be 
tried, in order to which, the Juſtice, before whom the 
indictment is found, ought to award a verire for a jury ; 
but if ſuch jury find ſo much of the indictment to be 
true as will warrant a reſtitution, it will be ſuſſicient, 


though they find the other part of it to be falſe. 1 Keb. 


343, 427. 2 Keb. 49, 571. 1 Sid. 97, 99, 284. 2 Salk, 
73 5090s SES 
'The ſame Juſtices, who have awarded a reſtitution on 


an indictment of forcible entry, &c. or any two or one 


of them, may afterwards ſuperſede ſuch reſtitution on 
an in{ufhciency in the indictment appearing unto them ; 
but no other Juſtices or court whatſoever have ſuch 
power, except the court of King's Bench ; but a certio- 
rart from thence wholly cloſes the hands of the Juſtices of 
peace, and avoids any reſtitution which is executed after 


its 7e//e, but does not bring the Juſtices in'o a contempt 


without notice. Dyer 187. pl. 6. H. P.C. 140. Cromp. 
165. Dalt, Ca. 81, 84. Cro. Eliz. 915. Yelv. 32, 
Mie. 077. fe 921. 1 Keb. 93, 

Allo the court of King's Bench hath ſuch a diſcretionary 
Power over theſe matters, from an equitable conſtruction 
of tae ſtatutes, that if a reſtitution ſhall appear to have 
bee 1 illegally awarded or executed, the ſaid court may 
fet it alide, and grant a re-reſtitution 'to the defendant ; 
as where the indictment on which the Juſtices proceeded 


| is quaſhed for inſuſliciency, or where it appears that the 
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Juſtices of peace were irregular in their proceedings, as 
by refuſing to try a traverſe of force, &s. or where the 
defendant traverſes the force and gets a verdi& in the 
King's Bench ; but the defendant cannot get ſuch verdict 
if the force be pardoned by a general ſtatute pardon before 
the trial, becauſe the offence appearing to the court to be 
diſcharged, it can no longer be proceeded upon, though 
the defendant would have the benefit of the pardon. Savi/ 
68. pl. 141. H. P. C. 140. Cre. Eliz. 31, Noy 119. 
Yelv. 99. Cro. Fac. 148. | | 

Neither can a defendant in any caſe whatſoever ex r= 
gore juris demand a reſtitution, either upon the quaſhing 
of the indictment, or a verdict found for him, or a tra- 
verſe thereof, &c. for the power of granting a re-reſti- 
tution is veſted in the King's Bench only by an equitable 
conſtruction of the general words of the ſtatutes, and is 
not expreſsly given by thoſe ſtatutes, and is never made 
uſe of by that court but when, upon conſideration of the 
whole circumſtances of the caſe, the defendant ſhall ap- 
pear to have ſome right to the tenements, the poſſeſſion 


whereof he loſt by the reſtitution granted to the proſe- 
' cutor. Raym. $5. 1 Keb. 343, 808. 2 Keb. 5og. H. P.C. 


141. Cro. Eliz. 916. 2 Salk. 587. Dyer 123. þl. 34. 


'2 Keb. 571, Savil 68. pl. 141. 


The court of B. R. hath been ſo favourable to one, 
who, upon his traverſe of an inditment upon theſe ſta- 


tutes being found for him, hath appeared to have been 


unjuſtly put out of his poſſeſhon, that they have awarded 
him a re-reſtitution, notwithſtanding it hath been ſhewn 


to the court, that ſince the reſtitution granted upon the 


indictment, a ſtranger hath recovered the poſſeſſion of the 
ſame land in the lords court. Cro. Eliz. 41, 1 Hawk. 
P.C. 155. : : 

On inditment of forcible entry, execution may be 
hindered by traverſing the force, or by pleading pofleſſion 
of three years. £d. Raym. 440. _ 
 Inquiſitions of forcible entry quaſhed, for not directly 
charging a diſſeilin, &'c, Ld. Raym. bro 

On a plea of three years poſſeſſion to an inquiſition of 
forcible entry removed by certiorari, the defendant, if 
it be found againſt him, ſhall pay coſts. Lord Raym, 
1036, 


# 


Mittimus for a forcible detainer, on ſtat. 15 Rich. c. 2. 


=—, eſquire, one 6-4 the P > 4 of our 
Sovereign Lord the King's Majeſly aſſigned 
to beep the peace within the ſaid county of — and alſo 
to hear and determine divers felonies, treſpaſſes, and other 
miſdemeanors in the ſaid county committed; to the keeper of 
his Maje/ly's gaol, at in the ſaid county, and to his 
deputy and deputies there, and to every of them greeting. 
Ihereas upon complaint made unto me this preſent day, by 
0 — in the ſaid county, yeoman, 1 went im- 
mediately to the dwelling houſe of the ſaid — at 
aforeſaid in the ſaid county, and there found 
— labourer, — late of the ſame, ——— 
and ——— late 0 — forcibly with firong and armed 
power holding the ſaid houſe, againſi the peace of our ſaid 


Lord the King, and againſt! the form of the flatute in ſuch 


caſe made and provided : therefore I ſend you, by the 


— BO ———m——_ 
and —, convitted of the ſaid forcible holding, com- 
manding you in his ſaid Majeſly's name to receive them into 
your ſaid gaol, and there ſafely to keep them, and every of 


them reſpectively, until they ſhall have reſpettively paid the 


everal ſum of ten pounds of good and lawful money of Great 
Brits! to {6 Nl ron. Lord the King, which I have 
fet and impoſed upon every of them ſeparately, for a fint and 
ranſom for their ſaid treſpaſſes MOR; erein fail nat, 
at the peril that may follow thereof. Given at 

aforeſaid in the county aforeſaid, under my hand and ſeal 
the ——— day of — in the — year of the reign 
of our ſaid Sovereign Lord King George the Third. 


Record of a forcible detainer upon view ; from Lord 
Raymond”; Reports IS15, Be Ss | 

Kent, 7 BE it remembered, that on the 15th day of 
to wit, c September in the firft year of the reign of our 


Szvereign Lord George the Second, of Great Britain, 
Vol 1h; NY 77, | 


. 
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France lng Ireland King, Defender of the fa i, ant 


fo forth, at Beckenham in the county of Kent aforeſaid 
Fa Elwell complained to us FE. B. g B. wt i” A P. 


Reep the peace in the ſaid county, and alſo to hear and de- 
termine divers felonies, treſpaſſes, and other miſdemeanors 
in the ſaid county committed, that Sir Edm. Elwell, /ate 
of London, Bart. J. B. and D. M. into the meſſuage of 
er the ſaid E. E. being the manſion houſe of her the ſaid 
E. E. called Langley-houſe, fituate within the pariſh 4 
Beckenham aforeſaid, did enter, and her the ſaid E. E. 
out of the meſſuage | tab cv whereof the ſame VE. FE. at the 
time of the entry aforeſaid, was ſeiſed as of the freehold of 
her the ſaid E, E. for the term of her life, unlawfully 
ejeeted, expelled and amoved, and the ſaid meſſuage, from 
her the faid E. E. unlawfully with lrong hand and armed 
power do yet hold, and from her detain, againſt the form 
of the fatute in ſuch caſe made and provided ; whereupon 


tember, at the pariſh of B. aforeſaid, prayeth of us ſo as 
aforeſaid being MM 4 fs this behalf A 4 due 
remedy be provided according to the form of the latute afore- 
faid + which complaint and prayer by us the aforeſaid Fuftices 
being heard, we the aforeſaid FE. B. Baronet, P.B. and 
W. P. e/quires, Fuflices aforeſaid, to the meſſuage aforeſaid 
perſonally have come, and do then and there find and ſee 
the aforeſaid Edm. E. J. B. and D. M. the ore 
meſſuage with force and arms, unlawfully, with firong hand 
and armed power detaining, ggainſt the form of the flatute 


E.E. jo as is aforeſaid hath unto us complained : there- 
fore it 1s conſidered by us the aforeſaid Fuſlices, that the 
aforeſaid Edmund Elwell, Joſeph Billier, and Daniel 
Monty, of the detaining aforeſaid with firong hand, by our 
own proper view then and there as is ofergiaid had, are 
convicted, and every of them is convicted according to the 


form of the flatute gt yo whereupon we the Fuſtices 


. do ſet and impoſe ſeverally a fine of ten pounds of 
good and lawful money of Great Britain, to be paid by them 
and every of them ſeverally to our ſaid Sovercign Lord the 
King for the ſaid offences ; and do cauſe- them and every of 
them then and there ta be arreſled; and the ſame Ed, E. 
'J. B. and D. M. being convitted, and every of them being 
convicted upon our own proper view, ef the detaining afore- 
ſaid with flrong hand as is aforeſaid, by us the aforeſaid 
Fuſlices are committed, and every of them is committed to 
the gaol of our ſaid Lord the King at Maidſtone in the 
county of Kent aforeſaid, there to abide reſpettively, until 
they ſhall have paid their ſaid ſeveral fines reſpeftively, to 


| our ſaid Lord the King, for their reſpeAive offences aforeſaid. 
Concerning which the premiſſes aforeſaid we do make this our. 


record. In witneſs whereof we the aforeſaid E. B. Baronet, 


record our hands and ſeals do ſet, at the pariſh of B. afore- 
ſaid, in the county of Kent aforeſaid, on the 15th day of 
September in the fir/l year aforeſaid of the reign of our ſaid 
Savereign Lord the now King, . 

E. Bellenſon, 


P. Burrel, 


Indictment for a forcible entry and detainer at Com« 

 OVIEN mon Law. | 

: THE jurors of our Lerd the King upon 
Middleſex. | ,1,;2t dh ys SOLEIL 
of —— in the county aforeſaid, gentleman, and ——— — 
ate of the Fi yeoman, together with divers other male= 
fattors and diflurbers of the peace of our ſaid Lord the King, 
(whoſe names to the jurors aforeſaid are yet unknown) on 
the — day of ——— in the —— year of the 
reign of ———, with force and arms, at afore- 
ſaid, in the county aforeſaid, unlawfully and injuriauſfly did 
enttr into a certain barn and a certain orchard, then and 
there being in the poſſeſſion of one =—, and that the 
faid ———— and —, together with the ſaid other ma- 
lefaftors, then and there with force and arms unlawfully 
and injuriouſly did expel, amove, and put out the ſaid =——_ 


frem the poſſeſſion of the ſaid barn and orchard, and the 
| _ÞvÞ ſaid 


three of the Tuftices of our ſaid Lord the King aſſigned to 
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the ſame I. E. then, to wit, on the ſaid 15th day of Sep- 


in ſuch caſe made and provided, according as ſhe the Fo 


eferefeie, upon every of the aforeſaid Ed. E. J]. B. and 


P. B. and W. P. eſquires, the Fuſtices aforeſaid, to this 


late 


[ 
: 
[1 
| 
'1 


| ſaid 


F O R 


aid 
joe the paſſeſſion of the ſaid barn and orchard, then and 
there with force and arms unlawfully and injuriauſly aid 
keep out, and /lill do| keep out, to the great damage of him 
the ſaid — and againſt the peace of our ſaid Lord the 


King, his crown and dignity, 


| Inditment on the ſtatute. ._ | 
\n: THE jurors of our Lord the King upon 
AOENANS, F thei ith DE that late 
of the pariſh of — in the county aforeſaid, gentleman, 
on the — day of — in the — year of the 
reign of ———, was poſſeſſed of a certain meſſuage, with 
the appurtenances, ſituate, lying and being 1n — iN 
the pariſh aforeſaid in the county aforeſaid, for a certain 
term of years, then and ſlill to come anq unexpired ; and 
being ſo poſſeſſed theresf, one » late of ——— mM 
the ſaid county, yeoman, afterwards to wit, the ſaid 
day of —— in the year. afereſaid, into the ſaid meſ- 
ſuage, with the appurtenances aforeſaid, in — afore- 
ſaid in the pariſh and county aforeſaid, with force and 
arms, and with ſtrong hand unlatofully did enter, and the 
from the peaceable poſſeſſion of the ſaid meſ- 
ſuage, with the appurtenances aforeſaid, then and there with 
force and arms, and with flrong hand, unlawfully did expel 
and put out, and the ſaid from the poſſ.ſſi-n there- 
of, ſo as aforeſaid, with force and arms, and with flrong 
hand, being unlawfully expelled and put out, the ſaid 


him the jaid —--— from the aforeſaid — day of 


—— in the year aforeſaid, until the day of taking this 
inquiſition, from the paſſeſſin of the ſaid meſſuage, with 
ths appurtenances aforeſaid, with force and arms, and with 
ftrong hand, unlawfully and ijuriouſly then and there did 


| keep out, and /lill doto keep out, to the great damage of the 


ſaid —, againſt the peace of our ſaid Lord the King, 
and againſt the form of the ſtatute in that caſe made and 
provided, Rs 


The inquiſition, indiftment, or finding of the jury. 


FR AN inquiſitton for our Sovereign Lord the 
Niddleſex. c King, =; any pods taken at 
in the ſaid county, the -— day of In the -n— 
year of the reign of ———, by the oaths of —, good 
and lawful men of the ſaid county, before —, eſquire, 
one of the Fuſlices of eur ſaid Lord the King aſſizned to 
keep the peace in the ſaid county, and alſo to hear and de- 
termine divers felonies, treſpaſſes and other miſd:meanars 
in the ſame county committed, wha ſay upon their oaths 
aforeſaid, that — of — aforeſaid, yeoman, long 
fince lawfully and peaceably was ſeiſed in his demeſne as of 
fee [if it is not freehold, then ſay, poſſeſſed] of and in one 
meſſuage, with the appurtenances, 1n - aforeſaid, in 


the county aforeſaid, and his ſaid poſſeſſion Tand ſeijin] fo 


fo as aforeſaid expelled, amoved, and put out 


"F-0:k 


county committed ; to the ſheriff of the ſaid county, greeting. 


ſaid, at — in the ſaid county aforeſaid, on this pre- 
ſent - — day of —— — in the ——— year of the 
rein 0 —, upon the oaths of —, and by virtue 
of the ſlatutes made and provided in cafes of forcible entry 
and detatner, it is found, that ———, late of —_— 
yeoman, and » laie of —, Jeaman, On the ——— 
day of —, now laſt paſt, into a certain meſſuage, with 
the afpurtenances of — of — aforeſaid in the 
courty aforeſaid, gentleman, ſituate, lying and being at ——- 
aforeſaid in the county aforeſaid, with force and arms did 
enter, and him the ſaid — thereof then with ſlrong 
hand did diffeiſe and crive out, and him the ſaid 


appurtenances, from the — day of — afore- 
faid, to this preſent day of the taking of the ſaid 
inguiſition, with flrong hand and arme1 force did keep 
out, aud do yet keep out, as by the inquiſition aforeſaid mire 
Fully appeareth of record : theref:re, on the behalf of our 
ſaid Sovereign Lord the King, 1 charge and command you, 
that taking with you the power of the county (if it be need- 
ful) you go to the faid meſſuage, and ether the premiſes, 
and the ſame with the appurtenances you cauſe to be reſeiſed, 
and that yeu cauſe the ſaid — to be reſlored, and put 
into his full poſſeſſion thereof, according as he, before the 
entry aforeſaid, was feiſed, according the form of the ſaid fla- 
tute and this you ſhall in no wiſe omit, of the penalty thereon 
incumbent. Given under my hand and ſeal at =—=— in 
the faid county, the >——— day of =——— in the ———— 
year of the reign of — : 


Precept to the ſheriff to return a jury. 


FER | — eſquire, one of the Juſtices of our 
nddleſex..” F_ 7.4 the FA Foil A el ys A in 
the ſaid county, and aljo to hear and determine divers felo- 
nies, treſpaſſes, and other miſdemeanors in the ſaid county 
committed ; to the ſheriff of the ſaid county, greeting, Or 
bebalf of our ſaid Lord the King, 1 command you, that you 
cauſe to come before me at | 
on the day of next enſuing, twenty-four ſuffi- 
cient and indifferent men of the neighbourhood of ———— 
aforeſaid, in the county aforeſaid, every of whom ſhall have 
lands or tenements of forty ſhillings yearly at the laſt, above 
reprizes, ta» enquire upon their oaths for our ſaid Lord the 
King, of a certain entry made with flrong hand (as it 1s 
ſaid) into the meſſuage of one , at — aforeſaid, 
in the ceunty aforeſaid, againſl the form of the flatute in 
juch caſe made and provided. And you are to return upon 
every of the jurors by you in this behalf to be impanelled, 
twenty ſhillings of 1/Jues at the aforeſaid day. And have then 
there this precept ; and this you ſhail in ns wiſe omit upon. the 


peril that ſÞall thereof enſue. IL itneſs the ſaid —, af 
—, in the county aforeſaid, th» —— gay of cmnmmmnny 


continued until — late of — yeoman, | 

late of the ſame, yeoman, and =——— lute of the ſame, 
yeeman, and other malefaftors unknown, the — day of 
——— nw laſt paſt, with flrong hand and armed power, 
into the meſſuage aforeſaid, with the appurtenances afore- 
ſaid, did enter, and him the ſaid thereof diſſeiſed, 
and with frong hand expelled; and him the ſaid ———— 
Jo diſſtijſed and expelled from the ſaid meſſuage, with the 
appurtenances aforeſaid, from the ſaid — — day of —— — 
until the day of the taking of this inquijition, with lite flrong 
hand and armed power did keep out, and d» yet keep out, to 
the great diſturbance of the peace of our ſaid Lord the King, 


and againſt the firm of the ſtatute in ſuch caſe made and pre- 


vided, 

IV: whoſe names are hereunto ſet, being the jurors above- 
ſaid, da upon the evidence now produced before us find the 
inquiſition aforeſaid true, 

A. B. 
C. D. Ts 


Warrant to the ſheriff for reſtitution. 


1.4] —, eſquire, one of the Fuſlices of our 
PUAoED: ; Sovereign Lord the King aſjigned to keep the 


peace in the ſaid county, and alſo t1 hear and determine di- 
vers felonies, treſpaſſes, and athermſdemeanors in the ſaid 


in the =——=— year of the reign of ———, 


The jurors oath, 


YOU ſhall true enquiry and preſentment make of all ſuch 
things as ſhall come before you, concerning a forcible entry [or 
detainer] faid to have been lately committed in the duwelling- 
houſe of ———, yeoman, at 
ſhall ſpare no one for favour or affefion, nor grieve any one 
for hatred or ill will, but proceed berein according to the beſt 


of your knowſ/edge, and according to the evidence that ſhall be 
given you, 


So help you God. 


The oath that =————, your foreman, hath taken on his 
part, you and every of you ſball truly obſerve and keep on 
your parts. 


90 help you God. 


Fozcivle marriage. See JNarctage, 

JF3zda, A ford or ſhallow, made by damming or pen- 
ning up the water. Non liceat alicut de cetera facere 
dammas arvt fordas, aut alia impedimenta in altquibus laudeis, 
watergangis foſſatis five aquagiis communibus in mariſco pre» 


diffs, Ordinatio Monaſterii Ramehenhs, p. 69. 


Whereas by «n inquiſition taken before me the Juſtice afures 


thus driven out from the aforeſaid meſſuage, with the 


, in the county aforeſaid, 
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—, in this county, you 


2 Fozdall?, 
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Fo2dalis, from the Sax. ford, 7. e.-a river, vadum ſive 

trajetum. It is mentioned in the donaſticon, 1 tom. 

pag. 657. Et tendit uſque ad magnam aquam de Ayre, & 
fordales ejuſdem prati, Wc. | 

Fo2dol, Fozdalia, A butt or headland, ſhooting upon 


other bounds. Cowell, edit. 1727. | 

Fozecheapum, (from the Sax. fore, ante, and ceapan, 
nundinari, emere) Pra-emption. Et non licebat its ali- 
guad forecheapum facere burghmannis, & dare theolonium 
ſuum. Chron. Brompton. col. 897, 898, De Nave 
Negotiali, & LL, Mthelredi, c. 23. 

Fo2ecloſed, Barred, ſhut out, or excluded for ever ; as 
the barring the equity of redemption on mortgages, &c, 
2 Part. Inſt. fel. 298. 33 Hen. 8. c. 39. 

Fozecloſure of moztgages. See JNoztgage, 

Fozegoers, Were purveyors otherwiſe called, going 
before the King in progreſs, to provide for him, 36 Ed, 


s. Co . 6 | | 
« Foxrign, (Fr. forain, Lat. forinſecus, extraneus) Strange, 
outlandiſh, or of another country, and in our law is uſed 
adjeCtively, being joined with divers ſubſtantives in ſeve- 
ral ſenſes. MKztch, -126. | 

Fozeign an{wer, Is ſuch an anſwer as is not triable in 
the county where it is made. 15 H. 6. cap. 5. | 

Fozeign attachment, Is an attachment of a foreigner*s 
goods found within a liberty, or a city, for the fatisfac- 


tion of ſome citizens to whom the foreigner is indebted. | 4 


At Lemfter (anciently Leomin/ire) this is the borough and 
the foreign ; which laſt is within the juriſdiction of the 
manor, but not within the bailiff of the borough's li- 
| berty, 0 foreign court of the honour of Gloucefler. Claul. 
$ Ed. 2. m. 25. Foreign bought, and foreign ſold, is a 
cuſtom within the city of London, which being found pre- 
judicial to the ſellers of cattle in Smithfield, it was en- 


acted, 22 & 23 Car. 2. that as well foreigners as freemen | O 


may buy and ſcll any cattle 
Attachment. | | | | 

Fozeign courts, Decrees, judgments, &c. there, how 
far binding or regarded here. The ſhip being unladen 
at Barcelona, where the freight was payable by the char- 
ter-party, the faCtor refuling to pay the freight, the 
maſter of the ſhip litigated there in the Admiralty for 
it; and the cauſe was heard, and judgment there given, 
that the maſter ſhould have his freight, but that the da- 
mages the goods had ſuſtained in the voyage, by reaſon 
of the deviation, ſhould be deduCted, and the account 
transferred to the deliquidators (who are in the nature of 
our Maſters in Chancery) to take the account, and the 
money ordered to be brought into court ; but the factor 
had appealed to a higher court there. Lord Chancellor 
declared, that he would. not ſlight their proceedings be- 
yond ſea; and if in this cafe the damages had been there 
aſcertained, or a peremptory ſentence given, the ſame 
ſhould have been conclulive to all parties : but it appear- 
ing the faCtor was a native of that place, and therefore, 
in all probability, might again prevail, and defendant 
being willing to defiſt his ſuit there, his Lordſhip di- 
refted a trial here by jury, to aſcertain the damages ſuſ- 
tained by the deviation. ih. 1681. Vern. 21. See 
2 Chan. Ca. 238. | © | 

Diſcharge by a foreign juriſdiction from a bill of ex- 
change drawn there, is a good defence in an aCtion 
| brought on the ſame bill here. Stran. 733. | 

Sentence of a foreign admiralty condemning a ſhip as 
inſufficient, not to be read on trial of an iſſue joined on 
that fact. Siran, 1078. 

Special bai! ſhall not be given on a recovery in a forcign 
court. Stran. 1247, 

Fozeiguers, 'Vhough made denizens or naturalized 
here, are difabled to bear offices in the government, to 
be of the Privy-council, members of Parliament, &c. by 
the aCts of ſettlement of the crown. 12 Fl. 3. cap. 2. 
I Geo. 1. cap. 4» | | 

F0zeign kingvom, Is a kingdom under the dominion 
of a foreign Prince ; fo that {re/and, or any other place, 
ſubject to the crown of England, cannot with us be 
called foreign, though to ſome purpoſes they are diſ- 
tinCt ſrom the realm of England, If two of the King's 
ſubjeQs fight in a foreign kingdom, and one of them is 


there. Cowell, edit. 1727. See 


[it may be tried and determined by the Conſtable and 


| examined by the 


F O R 
killed, it cannot be tried here by the Common Law; but _ 


Marſhal, according to the Civil Law ; or the fa& thay be 

rivy=council, and tried by commiſ- 
foners appointed by the King, in any county of Engldhil, 
by ſtatute. 3 1n/?. 40. 33 H. 8. One Hutchin/on killed 
Mr. Colſon abroad in Portugal, for which he was tried 
there, and acquitted, the exemplification of which ac- 
quittal he produced under the great-ſeal of that king- 
dom ; and the King, being willing he ſhould be tried 
here, referred it to the Judges, who all agreed, that the 
party being already acquitted by the laws of Portugal, 
could not be tried again for the ſame fat here: 3 Keb. 
785. If a ſtranger of Holland, or any foreign kingdom, 
buys goods at London, and gives a note under his hand 
for payment, and then goes away privately into Holland ; 
the ſeller may have a certificate from the Lord Mayor, on 
proof of fale and delivery of the goods, upon which the 
people of Holland will execute a legal proceſs on the _ 
party. 4 1n/t, 38, Alfo at the inſtance of an ambaſſa- 
dor or conſul, ſuch a perſon of England, or any criminal 
againſt the laws bere, may be ſent from a foreign king- 
dom hither. Where bond is given, or contrat made in 
a foreign kingdom, it may be tried in the King's Bench; 
Hob. 11. 2 Bulſt, 322. | 
\ Fozeign lands. Judgments, &c, of things done there. 


. was ſued in the Admiralty upon an obligation ſup- 
poſed to be made and delivered in France, and now he / 
prayed a prohibition. Per cur”, Such a bond may be ſued 
here in B. R. but being begun in the Admiralty, we 
cannot prohibit them, becauſe perhaps the witneſſes of 
the plaintiff are beyond ſea, which may be examined there, 
but not here. 3 Le. 232. Mich. 31 Eliz. B. R. 
Fozeign laws and cuftoms, How far regarded here. 

n a marriage of two French people in France, the con- 
tract was, that the huſband, ſurviving the wife, ſhould 
have two-thirds of her fortune for life (whereas by the 
cuſtom of Paris, where they married, the huſband ſur- 
viving 1s to have but a moiety), and three hundred livres 
in the firſt place, -by way of preſent, and that the reſt 
ſhould go according to the cuſtom of Paris. Afterwards 
they fled hither from the perſecution, and ſeveral years 
after the wife died. Her relations brought a bill for an 
account of the eſtate, and to have the benefit of the con- 
tract, It was objeCted, that they could not bring over 
the French law hither, but muſt now be governed by the 
laws of England; the huſband ſurviving 1s intitled to all 
the wife's perſonalty, or that at leaſt there was no colour 
to carry it farther than the ſum ſtipulated in the contraCt, 
and not to that which was left to go according to the 
cuſtom of Paris, which is only a local law, and ſo could 
have no benefit of it here. It was anſwered, that mar- 
riage contraCts are to be ſupported in all countries, with- 
out regard to the place where made; and that this con- 
tract extended to the whole fortune of the wife, and not 
only to the particulars mentioned ; and the ſaying that 
the reſt ſhould go according to the cuſtom of Pars, is 
as much as if the cuſtom- had been recited at large, and 


that the fortune ſhould go ſo. Lord Keeper decreed _ 


relief only as to the ſum ſtipulated ; but on appeal to the 
Lords, they had relief for the whole. Chanc, Prec. 207. 
Mich, 1702. S. C. cited in a caſe of marriage articles 
made in Holland; and that by the law of Hzland, mar- 
riage articles take place of any other debts, and it was 


 inliſted, that therefore they ſhould be conſtrued here ac- 


cording to the law of Halland, where they appeared to 
have been made. But it was anſwered, and ſo ruled, 
that it ought to have been proved in this cauſe, what is 
the law of Holland, as in the above caſe it was proved, 
what was the law of France; without which proofs, our 
courts cannot take notice of foreign laws. Winss Rep. 
Paſch. 1718, FPreemoult v. Dedire, | 

The plaintiffs being creditors of Colley, preferred their 
bill againſt the defendant, being all foreigners, but the 
goods were paſled over into England, into merchants hands 
by Colley ; but this court taking notice, in reſpe& of the 
different computation of the realm, firſt, to be paid at the 
feaſt of the Three King's Heads ; ſecondly, becauſe the bill 
was not ſealed ; thirdly, becauſe the debe grew in France, 


and 


0 K 
and he came over hither to keep his body from arreſts, | 
the court decreed the debts, and cauſed a decree to be 

drawn up pro confeſs, becauſe the defendant would not 
anſwer, and ſequeſtered monies in other men's hands to 
| Pay the debts, although they were paſſed over to others to 
the uſe of an infant. Toth, 131, 132. cites 8 Fac. Sere 
& Eland v. Colley. | 

The plaintiff being a Dutch woman brought 4000 /, 
portion to her huſband, who agreed with her before mar- 
riage, to leave a complete maintenance for herſelf and 
her children, but not expreſſing what ; the marriage took 
effect, but he declined in eſtate, her friends called on 
him, and he thereupon aſſigned certain bonds, wherein | 
17. was bound to him, and a letter of attorney was made 
after to S. to receive the money upon the bonds, who re- 
ceived the money of him ; the bill was to have the mo- 
ney from M. and 8.—/. by plea ſets forth the payment 
to S. and that he had no notice of the aſſignment of the 
bonds ; and this was allowed a good plea for 47. But 
S. pleaded a letter of attorney, and payment to him on 
good conſideration, but did not deny notice ; and there- 
fore his plea was diſallowed, and the agreement and aſ- 
ſignment of the debt in Holland, where ſuch agreement 
between huſband and wife, and ſuch aſſignment of bonds 
are good, they are to be allowed here. By the Lord 
Keeper. Chan. Caſes 232. Trin. 26 Car. 2. Aſhcomb's 
caſe. 
VS ciah money. When one demands foreign coin in 
ſpecie, the writ ought to be in the detinet only ; but 
when the value of it in Engliſh filver is demanded, it may 
be in the debet and detinet, Per Counſel; to which Ho/t | 


and £Eyre ]. ſeemed to agree, that by Eyre J. guineas are 
as foreign coin. Lutw. 488. Mich. 5 I. & MM. in caſe 
of Pope v. St. Leger, Fo. 6g. Paſch, 1 Car. B. R. 
Ward v. Kedgrove al Kedgerow. It ought to be in the 
detinet only, and they may count of the value, Per Holt 
Ch. J. Skin. 573. Per Holt Ch. J. They mult demand 
Engliſh money, and not foreign money, and they are to 
value it according to the value it bears here in England ; 
but if a man will bring an action for foreign money, it 
muſt be detinue. 12 Mod. 541, _ | 
Fozeign oppoſer, or appoſer, / For inſecarum oppoſitor) Is 
an officer in the Exchequer, to whom all ſheritts, after 
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aſſets in ceftalh caſes to. pay debts ; in all other things 
they make rules fot them, according to the” common 
courſe of Engliſh equity. Arg. Parl. Caſes 33. in cafe of 
Dutton v. Howell, Witham, & al. 

It was inſiſted by counſel, that by the cuſtom of the 
iſland of Barbadoes, a plantation there, though it be a 
fee ſimple eſtate, is in the firſt place liable to the pay- 


'ment of debts ; ſo that the owner cannot, by his will, fo 


deviſe his plantation, but that it will be liable to the pay- 
ment of his debts; but thoſe debts muſt be either debts 
contracted on the place, or elſewhete, for matters relating 
to the plantation, &c. Paſths 1687. Vern. R. 453. 
Neel v. Robinſon. 

A. recovered a debt contracted here againſt an execu- 
tor of an owner of a plantation in Barbadzes, and brought 
an aCtion of trover, and had judgment for the fourth part 
of a negro. Arg. Paſch. 1687, Vern. 453. cited as 
Serj. Maynard's caſe. | 

A plantation in Barbadzes is not a teſtamentary eſtate 
by the laws now in force. Per car, Trin, 1687, Vern. 
469. Noel v. Robinſon. 

In Barbados, all freeholds are ſubjeQ to debts, and 
are eſteemed as chattels till the creditors are ſatisfied, and 
then the lands deſcend to the heir. 4 cg. 226. 5 I. 
& 1. B. R. in caſe of Blankard v. Guldy. 

A plaintiff may ſue in the Admiral court, if he will. 
ſuppoſe the contraCt in Virginia; but if he ſuppoſes the 
contraCQt in England, he may ſue here. But if part of 
the contraEt be here, and part over the ſea in Yirginia, 
or upon the ſea, the Common Law only ſha!l have juriſ- 
diction, and thoſe are the true differences. Per Fenes ]. 
2 Rell. R. 492. Hill. 22 fac. B. R. Capp's caſe. 

The reaſon why an ejectment will not lie of lands in 
Famaica, or any of the King's foreign territories, is be= 
cauſe the courts here cannot command them to do execu- 
tion there, for they have no ſheriffs ; per Twiſden ]. Vent. 
59. Hill. 21 & 22 Car. 2. B. R. Criſp v, The Mayor, 
&c. of Berwick, | | | 

The court cannot judge of the u/uzineſs of covenants of 
lands lying in 7amaica, but they mult be tried by a jury. 
2 Mod. 240. Trin, 29 Car. 2. C. B. Goffe v. Elkin. 

Lands lying in Zamaica paſs by grant, and no livery 
and ſeifin is neceflary. 2 Mod. 240, Tin. 29 Car, 2, 


they are appoſed of their ſums out of the Pipe ofhice, do { C. B. in caſe of Goffe v. Elkin. 


repair to be appy/ed by him of their green wax. 
amines the ſheriff's eſtreats with the record, and appoſeth 
- the ſheriff, what he ſays to every particular ſum therein. 
Praftice of the Exchequer, fol. 879. See 4 Inft. fol. 107. 

Fozcign plantations. A writ of error lies here upon 
any of their judgments in Barbadves, viz. in any domi- 
nions belonging to England. Vaugh. 402. in caſe of 
Proceſs into Wales. | | 

fa Barbadees they have laws different from our's, as 
that a deed ſhall bind a feme covert, &c., 2 Med. 46. 

Trin. 37 Car. 2. C. B. Arg. in caſe of Dawes v. Pindar. 
An appeal lies from thoſe lands to the King and coun- 
cil here, but that is by conſtitutions of their own. Arg. 
Med, 46. in caſe of Dawes v. Pinaar. 

The King conſtituted a governor and council of ſtate 
of Barbadres. In an aCtion of falſe impriſonment brought 
againſt the governor for impriſoning the plaintiff by order 
of the council, judgment was given for the plaintiff in 
B. R. Hill. 3 Fac. 2. 2 Med. 159. Witham v. Dutton, 
But in a writ of error in the Houſe of Lords, it was ar- 
gued, that though it did not appear that the King gave any 
authority to the governor and council to commit, yet it 
is incident to their authority as being a council of {tate ; 
the council here in England commit no otherwiſe. And 
where the commitment is not authoriſed by law, the 
King's patent gives no power for it. But the government 
mult be very weak, where the council of ſtate cannot 
commit a delinquent, ſo as to be forthcoming to another 
court, that can puniſh his delinquency. And therefore 
prayed that the judgment ſhould be reverſed, and the 
ſame was accordingly reverſed, Parl. Caf. 34. 

Theſe plantations are parcel of the realm, as county 
palatines are ; their rights and intereſt are every day de- 
termined in Chancery here, only that for neceſſity and 
encouragement of trade, they make plantation lands as 


He ex- | 


Treaſon done in Carolina, in raiſing a rebellion there, 
may be tried in Middleſex, by 35 H, 8. 2. 3 Salk, 358. 
Mich. 1 IV, & M. The King v. Speke. 

It a man lives in New York, and would paſs land in 
England, it 1s uſual to join a nominal perſon with him in 
the deed, who acknowledges it here, and it binds, 1 
Salk. 389. Mich. 8 WW. 3. B. R. Tailor v. Fenes. | 

Laws of Fngland do not extend to Virginia, being a 
conquered country; their law is, what the King pleaſes. 
Per Hilt Ch. J. 2 Salk. 656. Smith v. Brown and 
Cooper. | 

Leſſor brought debt againſt leflee for rent, upon a de- 
miſe of Jands in Zamaica, and laid his aftion in London 
defendant pleaded, that the lands were in Jamaica, and 
that there are courts there, &c. that if entry and ouſter 
were pleaded, it could not be tried here, and that the 
right of plaintiff and defendant depending on foreign 
laws, cannot be given in evidence here, And per <a, 
Where an aCtion is local, it muſt be Jaid accordingly; 
therefore if the leffor declares on the privity of eſtate, 
and that Jies in {reland, Wc, the aftion mult be brought 
there ; for the eſtate is local, therefore ſuch leſſor cannot 
maintaia debt here, againſt an afſignee of a term in J1re- 
land; for the aCtion is founded on a privity of eſtate ; 
otherwiſe where it is founded on a privity of contraCt, 
which 1s tranſitory, as debt for rent by leflor againſt 
leflee, for that may be maintained where the land lies not 
and 1f a foreign iſſue, which is local, ſhould happen, it 
may be tried where the aCtion 1s laid ; for that purpoſe * 


there may be a ſuggeſtion entered on the roll, that ſuch a 


place, in ſuch a county, 1s next adjacent, and it may be 
tried here by a jury from that place, according to the laws 
of that country ; and on x debet pleaded, -you may give 
the laws of that country in evidence. 2 Salk. 651. Trin. 


| 


3 Ann. B. R. Way v. Tally. 
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Tf there be a new uninhabited country found out Py, 


Engl/b ſubjeCts, as the law is the birth-right of every 
ſubjeEt, ſo wherever they go, they carry their laws with 
them, and therefore ſuch new-found country is to be go- 
verned by the laws of England. 2 I/m's hed 75. ſays, 
it was ſaid by the Maſter of the Rolls, g Augu/t, 1722, 
to have been ſo determined by the Lords of the Privy- 
council upon appeal. | 

But after ſuch country is inhabited by the Engliſh, as 
of Parliament, made in England, will not bind them, 
without naming the foreign plantations. /Ubz4, 

Therefore it has been determined, that the ſtatute of 
frauds and perjuries, which requires three witneſſes to a 
will, and that thoſe ſhould ſubſcribe in the teſtator's pre- 
ſence, in caſe of a deviſe of land, does not bind Barbaoes. 
Ibid, | 

3$o:cign plca, Is a refuſal of the Judge, as incompe- 
tent, becauſe the matter in queſtion is not within his ju- 
riſdiAtion. Kutchin, f. 75. 4 Fl. 8. cap. 2. and 22 Hen. 
8. SI $+ | 

A foreign plea is, where the aCtion 1s carried out of 
the county where it is laid, and 1s to be ſworn, which a 
plea to the juriſdiction is not. Carth. 402. Paſch. 9 
I/. 3. B. R. Chomley v. Broom, _ of 

Ancient demeſae, and all pleas of privilege, are pleas 
to the juriſdiftion, and not foreign pleas, and therefore 
not to be ſworn to, but may be received without an oath. 


arg. and judgment accordingly. 5 4d. 335. Chil- 


mondeicy ve Broom. © | 

13y ſtat. © Ric. 2. c. 2. in-writs of debt and account, 
and ail other ſuch actions, if in pleas upon the ſame writs 
it ſhall be declared, that the contract was made in another 
county thin is contained in the original writ, the ſame 
Writ ſhall be abated. 

Belore this ſtarute, writ of debt and account againſt a 
receiver, and ſuch like ations, might be brought in any 
county, where the party might be beſt brought in to 


anſwer, and the plaintiff might have counted of a'con- 


tract or receipt, &c. in any other county ; becauſe ge- 
bitum & contrattus, &c. ſunt nullius loci, 7 Rep. 3. in 
Bulwer's caſe. | | 

If it appears by the declaration, that the money was to. 
be paid out of the juriſdiction of the court, the judgment 
is not good ; and it 1s not neceffary to ſwear the plea, if 
it appears on the obligation, that the money was to be 
paid out of the juriſdiction of the court, and he pleads 
payment according to the condition. But if one will not 
{wear a foreign plea, where he ought to do it, the plain- 
uf may enter judgment on a 1h1/ dictt ; for ſuch a foreign 


plea, not ſworn, 1s no plea upon the matter. St. 225. 


Trin. 1650. Dudeny v. Collier. 

A prohibition was prayed to the court of the Compter, 
to an aCtion of debt there commenced ; for that the de- 
fendant had pleaded, before imparlance, that the cauſe of 
action did ariſe at a place out of their juriſdiction, and 
offered to have ſworn his plea, and they refuſed to accept 
this plea, and a prohibition was granted ; for inferior 
courts have not cognizance of tranſitory things, which 
ariſe out of their juriſdiction, as F. N. B. 45. is: but 
then it 1s not ſufficient to ſurmiſe ſuch matter for a pro- 
hibition, but a plea to that effect muſt be tendered in 
the inferior court, and that before any imparlance taken 
(whereby the juriſdiction would be admitted), and it muſt 
be upon oath, and then, if refuſed, a prohibition ſhall be 
granted ; or, upon ſuch refuſal, a bill of exceptions may 
be made, and error afligned. Vent. 180. Hill. 23 & 24 
Car. 2, B. R.: Sic Aubin v. Cox. © - | 

Debt was brought in B. R. on a bond made at Cheer, 
the defendant did not imparle, but pleaded by attorney, 
that he is, and at the time of the ation brought was an 


inhabitant, and notoriouſly converſant at Nantwich, 


within the county palatine of Che/ter, and prayea judg-- 


Ment, if the court of B. R. ought to hold plea of this 


matter. But the plaintiff, taking this to be a forcign 
plea, ſigned judgment, becauſe it was not ſworn to ; and 
to ſet aſide this judgment, it was infiſted, that though this 


| 18 a plea to the juriſdiction, yet it is not a foreign plea, 


and therefore need not be ſworn to; and accordingly the 


judgment was ſet afide, See Carth. 402. Paſch, g WV. 3. 


Vor. Il. N® 77: 


0 "0 
Bc-R. Chumley v. Broom, and 5 Mod. 335. Cholmondeley 
ot S. C. and 12 Med. 123. Cholmondeley v. Brooms 
I | | A PT 

Debt was brought in Lorxdin. A prohibition was 
moved for, and granted »/i, upon. ſuggeſtion \that the 
defendant had tendered for plea below, . #h the cauſe did 
ariſe out of their juriſdiftion, and offered to make oath of 
the truth of it. Now it was ſhewed, that he tendered 
the plea after the court was up, whereas it ſhould be, in 
þ! 0p11a perſona, and in court ; and though an affidavit was 
offered in B. R. of the truth of the plea, and one Turner's 
caſe, 4 Jac. 2. was cited out of Lutwich, where a pro- 
hibition had been granted upon affidavit in B. R. without 
oath below ; yet by three Fultices, abſente Holt, the rule 
was diſcharged; for in all pleas that ouſt a court of juriſ- 
diction, whether inferior or ſuperior, there muſt be oath, 
in that very court, of the truth of the plea. 6 od. 146. 
Paſch. 3 Ann. B. R., Sparks v. Wood. 

In debt, if the defendant pleads foreign plea in an-_ 
other county in perſon, he ſhall not be examined ; but if 
it be by attorney, the attorney ſhall be examined. But 
in this caſe they uſe to examine the party at this day 
without oath. Br. Examination, pl. 23. cites 2 Ed. 4. 
10. 

If one be ſued in an inferior court, for a matter out 
of the juriſdiCtion, the defendant may either have a pro= 
hibition from one of the Common Law courts, or may, 
if it happen in the vacation, and it happens then when 
the Chancery only is open, move the court of Chancery 
ſor a prohibition; but then it muſt appear upon oath 
made, that the matter aroſe out of the juriſdiftion, and 
that the defendant tendered a foreign plea, which was 
refuſed. I/ms's Rep. 476. Trin. 1718. Anon. 

But if a prohibition has been granted improvide, and 
without theſe circumſtances, the court will grant a ſuper= 
ſedeas thereto, bid, ns ; | 
But if it ſhall appear on the face of the declaration, 
that the matter is out of the juriſdition of the court, then 
a prohibition will be granted without oath of having ten- 
dered a foreign plea; and in theſe caſes Equity imitates 
the Common Law. Jbid. 447. a : | 

And in a late caſe, which was moved the laſt ſeal after 
Trinity term, where the court had granted a prohibition 
to an action in the courts of London, upon afhdavit, that 
the matter aroſe out of the juriſdiction, it appearing at 
another day, that the defendant had imparled generally 
(which admitted the juriſdiction), and ſo could not after- 
wards be allowed to plead a foreign plea, the court grant- 
ed a ſuperſedeas to the writ of prohibition. Jbid. 477. 
Sce 12 Vin. Abr. tit. Foreign Plea. | Ea 

Fozrign ſervice, Is that whereby a mean lord holds 
over of another, without the compaſs of his own fee. 
( Broke, tit. Tenures, fol. 28, Q5, 251. num. 12, & 28. 
Kitchin, fol. 209.) Or elſe that wiich a tenant per- 
forms either to his own lord, or to the lord paramount 
out of the fee. Of which ſervice, thus Brafon, lib. 2, 
cap. 16. num. 7.) Tem ſunt quadam ſervitia que dicuntur 
forinſeca, quamvis ſunt in charta de feoffamento expreſſa & 
nominata ; & gue ideo dict poſſunt forinſeca, quia pertinent 


ad dominum Regem, & non ad dominum capitalem, niſi cum 


in propria perſona profetus fuerit in ſervitio, vel mſi cum 
pro ſervitio ſuo ſatisfecertt Domino Regi quocunque modo, & 
fiunt in certis temparibus, cum caſus & neceſſitas evenerit, & 
varia habent nomina & diverſa : quandogue enim nominaniur 
ſorinſeca, large ſumpto vocabulo, quad ſervitium Domini 
Regis, quandoque ſeuragium, quandoque ſervitium Domini 
Reeis, & ideo forinſecum dici potel, quia fit & capitur 
foris, /ive extra ſervitium. quod fit domino capitali. Foreign 
ſervice ſeems to be knights ſervice, or eſcuage uncertain. 
Perkins, Reſervatien, 650.——Salva forinſeco ſervitio. 
Mon. Angl. 2 par. fol. 637. b. | 
Foreign ſtates, A. by authority of the King .of Den- 
mark, ſeized and condemned goods in ſome of the do- 
minions of the King of Denmark, according to the law 
of that country, and coming into Englani, was profe- 
cuted here for the ſame. 'The court thought this was a 
matter of ſtate, and concerned the juſtice of another 
King in amity with the King of ZErgland, and that what 
was done was according to-their law ; and that it was not 


properly 


7D, © & 


properly triable here, whether the King of Denmar# had | 
10wer to make ſuch a grant; and decreed a perpetual in-. 


JunEtion. Afich, 26 Car. 2. Fin. R. 186. Budtielph v. 
Bam eid & al. 

It a man obtains a judgment or fentehce in France, 

_ Fet here the debt muſt be conſidered as a |debt by ſimple 

* contract, Fle can maintain no action here, but an n- 


deb. af}. or an inſimul computaſſet, &c. though both parties. 


Per 
2 Vern, R. Dufpein v. De 


were foreigners, that wiil not help the plaintitf, 
Lord Keeper. Hill. 1705. 
Roven, 

Where a foreign court hath juriſdiction of a cauſe, and 
the perſons are within it, the ſentence muſt bind without 
regard to what law is here; and the ſentence appearing, 
1s t0t to he controiled by evidence that the law is not fo 
there. Sel, Ch, Ca. in Lord King's time, 69. Mich, 1726. 
Burrows v. Jemmeat. 

Engliſh merchants reſorting to Denmark, to go to the 
ſtiple at North Bergin, 8 H. 6b. ce. 2. | 

Importation of the produce of the Duke of Burgundy's 
country protibited, till he ſhall recal! his prohibition of 
Erigl:fh drapery, 27 2. 6.1. 23 H. 6. 1. 4 £4.4: 
Gs. Z> | 

An oath and bond to be exaQed of thoſe that go into 
foreign ſervice, 3 Jac. 1. c. 4. /. 18. 

Diſabilities of children ſent into foreign parts for edu- 
cation, without licence, 3 Fac. 1. c. 5. /. 16. 

Lending money to a foreign priace, without licence, 
prohibited, 3 Geo. 2. @ 5. | 

Subjects accepting commiſhons 1n the Scetch brigade, in 

the Dutch ſervice, to take the oaths to his Majelly, 29 
Ge2. 2. 4. 17-5» 2p 
_ Offences committed abroad may be tried in Great Bri- 
tain, 2 Geo. 2. c. 17.1. 6. | | 

F 92rign vouchec, See Youcyer, 


Fo2ejudger, ( Forrgudicatio) Signifies a judgment, where- 


y a man is deprived, or put out of the thing in queſtion. 
It ſeemeth to be compounded of fors, i. e. pr.eter, and 
juger, judicare. Brafton, lib, 4. trafl, 3. cape. 5. bath 
theſe words, Et non permittas qued A. capitalis dominus 
feudi illins haberet cuſlodiam heredis, &c, guia in curia 
7:0/lra forisjudicatur de cu/lolia, Wc. 
it, fel. 29. and Od Nat. Brev. fol, 44, & 81. And the 
ſtat. 5 £4. 3. c. 9. and 21 Rich. 2. cw. 12. Forqudicatus, 
with authors of other nations, fignifieth as much as ba 
nifted, or as Jeport«tus in the ancient Roman law, as ap- 
peareth by [rncentzus de Franchis, Deſcis 101. MAdatheus 
de Aﬀiidtis, lib. 3. Feud. Rub. 31. þ. 625: 

38.9100 the couct, Is when an officer of the court is 
expelled he ſame for ſome offence, or for not appearing 
to an action by bill filed againſt him ; and in the latter he 
is not to be re-admitted till he ſhall appear. 2 MH. 4. 8. 
he {hall loſe his office, and be f.regudzed the court. Spel- 
mu ſays, Forjudicare mter dum eft male judicare. 

No bill ſhall be fied againit an othcer, attorney, clerk, 
or miniſter ot the court, to be called in court, in order 
to a forejudger, until the bill be aCtualiy entered on re- 
cord, ani a number roll actually put to the bill. Trir. 
21 Car.: 2. This rule 1s in a great meaſure difuſcd. 
You ivgroſs the bill on a piece of parchment ſtamped 
with a double penny itamp, which the Prothonotary 
marks as emered, on being paid for the entry, an it is 
thereby ſuppoſed to be entered, though no rumber roll 1+ 
put on the bill; then you carry the bill to 1elmin/ter, 

and pive it to one of the ciiers, who calls the defendant 
in court, for wiich you pay him a ſhilling, after which 
you give a rule on the biil with the Secondary for the 
defendant to appear, for which you pay 15 44. viz. 15, 
for the King's duty, and for the rule 44. and then you 
file the bill in the Prothonotary's office, for which you 
pay 4d. And heretofore it was not nereflary to pive the 
delendant 'ny other notice of filing luch bi] againſt him, 
than the callinz him in court as afo:elaid by the crier, 
'which, as a!l atcornies of the court were ſuppoſed to be 
perſona'ly preſent in court auring the fitting thereof, was 
then thouzht to be fſulſicient notice. But many attornies 
having bcen ſtruck off the rol! on forejudgers for want of 
ether notice, and many livins in ſuch remote parts of the 
Kin dum, that it was unpolutle for them to have notice 


So doth Kitchin uſe | 


F O R 


time enough to give order for their appearance before the 
rule (which was a four day rule) was expired, this prac- 
tice 1$ altered ; and now, | 

| Where a bill ſhall be filed againſt an attorney of the 
court, no foreJudger ſhall be entered for want of appear- 
ance, if the ation be laid in Lendon or Midd!eſex, and 
the attorney reſides within twenty miles of Z9n.40n, until 
four days after notice in writing of filing ſuch bill be 
given to fuch attorney or his agent, or leſt at his uſual 
place of abode, and a rule given for ſuch appearance as 
uſual; and if ſuch attorney reſides above twenty miles 
from Londsn, or the action be in any other county than 
Lon1on and MiddleJex, no forejudger ſhall be entered till 
eight days after fuch notice {hall be given in manner as 
aforeſaid, and a rule to appear; the ſaid days to be ex- 
clulive of the days of giving ſuch notice. Zi//. 11 Geo. 2, 
2 vol. Attor. Prat. in C. P. 259, 260. 

$9zeca, (Terra tranſuerſaiis, ſeu capitalis) A head- 
land, or (as they vulgarly call it) hade-larnd. Cowell, 
edit, 1727. 

Furit, ( Fore/ta) Signilies a great or vaſt wood; in 
French lieu foretier & Jauvage; in Latin locus fylueſtris & 
/atu;ſus, Such as have written upon the Common Law, 
dc fine it thus, Fere/ta eff locus ubi fere inhabitant vel in- 
cluduntur, with whom agree ſeveral others. Some do 
lay it is called Forefta quafe ferarum flatio, vel tuta man- 
0 ferarum. Manwooed, im his Foret Laws, cap. 1. num. 
1, thus defineth it: A foreſt 7s a certain territory of woody 
grounds, and fruitful paſtures, privileged for wild beaſts 
and foxvis of foreit, chaſe, and warren, to reſt and abide 
'in the ſafe proteetion «of the King, for his princely delight 
and fleaſure; which territory of ground ſo privileged, is 
mcered and bounded with unremoveable marks, meers and 
boundaries, either known by matter of record, or elſe by 
preſcription, and alſo repleniſhed with wild bea/ſl!s of venery 
or chaſe. And with great coverts of vert, for the ſuccour 
of the ſaid wild beaſts to have their abode in ; for the preſer- 
vation and continuance of which ſaid place, together with 
the vert and veniſon, there are certain particular laws, 
privileges, and officers belonging only to the ſame. "The man=- 
ner of making fore/ts, as the ſame author well ſetteth 
down, cap. 2. num. 2. is this: the King ſends out his 
commiſſion under the great ſeal of England, direfted to 
ceitain diſcreet perſons, for the view, perambulation, 
meeting and bounding of the place he mindcii to be a 
foreſt ; which being returned into the Chancery, procla- 
mation is made throughout all the ſhire where the ground 
lieth, that none ſhall hunt or chaſe any manner of wild 
beaſts in that precin, without the King's ſpecial li- 
cence; aſter which, he appointeth ordinances, laws, and 
office's fit for the preſervation of the vert and veniſon ; 
and fo it becometh a fecre/t by matter of record. The pro- 
perties of a fors/t are thele in particular: firſt, a fore/t, 
as it is truly and ftriclt]y taken, cannot be in the hands 
of any- but the King; the reaſon is given by anwood, 
becauſe none hath power to grant commiſſion to be a 
Juilice in Eyre or the fere/? but the King, cap. 24. num. 
ti. The ſecond property 1s the courts; as the Juſlice-- 
feat every three years; the ſwarnemete thrice every 
year; and the attachment once every forty days. dem, 
cap. 21. num. i. The third property are the officers 
belonging to it, for the preſervation of the vert and ve- 
nifon : as firſt, the Juſtices of the fore/?, the warden 
or keeper, verderers, fore/ters, agiſtors, regarders, bai- 
liffs, beadles, and ſuch-hke, which you may ſee, and 
rheir duties, in Manwood, cap. 21. num. 1, 2, 3, 4. 
But the chief property of a fore/t, both by Aanwoed, cap. 
23. and Cromp, pag. 1406. 1s the ſwainemete, which, as 
they both agree, 1s no leſs incident to it than a court of 
pye-powders to a fair. Other courts and officers are 
not ſo requilite in thoſe fer?/ts that are in the hands of 
lubjefts, becauſe they are nor truly forefs. But if this 
ſail, their remains nothing of a fore/?, but it is turned 
into the nature of a chaſe. See Chaſc. The Norman 
Rings not only incloſed fore/ts, but puniſhed thoſe who 
hunted and killed any of the beaſts, with the preateſt ſe- 
verity, Brompton tells us, that Jam, called the Con- 
queror, cauſed the eyes of the man to be pulled out, who 
took either a buck or boar ; and Knighton tells us, that 
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beſides ſeveral others. 


F O R 
bis fon illiam Rufus would hahg a man for taking a 
doe, and for a hare he made him pay twenty ſhillings, 
and ten ſhillings for a cony:  Eadmerus, lib. 2. p. 48. 
mentions, that the ſame Rufus cauſed fifty = men to 
be apprehended, and accuſed them of taking and killing 
his bucks, which they denying, they were to clear them- 
ſelves by the fire ordeal, &c. And Hen. 1: made no 
diſtin tion between him who killed a man or a buck; 
and puniſhed thoſe who deſtroyed the game (though not 
in the foreft) either by forfeiture of their goods, or loſs 
of limbs ; but Hen. 2. made it only impriſonment for a 
time: his ſon R. 1, revived the old laws for puniſhing 
thoſe who were convicted of hunting in the fore/?, (viz. ) 
that they ſhould be gelt, and have their eyes pulled out: 
but that King afterwards- aboliſhed this puniſhment, and 
appointed ſuch convicts to abjure the realm, or be com- 
mitted, or to pay a fine. £4. 1. appointed the ſame pu: 
niſhment, but that they ſhould be free both of life and 
limb. 

'The hiſtorians of thoſe times tell us, that New Fore/t 


was raiſed by the deſtruction of twenty-two pariſh-. 


churches, and many villages, chapels, and manors, for the 


* ſpace of thirty miles together ; that this was ſo difpleaſing 


to God, that ſeveral of thoſe Princes came to untimely 


ends in that very foreſt ; and particularly that Rufus was. 


there ſhot by Tyrrel ; and before him, Richard, the bro- 


ther of Hen. 1. was there killed by a ſoldier ; and Henry, 
who was nephew to Robert, the eldeſt ſon of the Con-' 


queror, did hang like As/alom in the boughs of the ſoreſt. 

Befides New Foreft, there are fixty-eight foreſts in 
England, thirteen chaſes, and more than ſeven hundred 
and eighty-one parks. 'The foreſts that we read of in 
England are theſe; the foreſt of /Yindfor in Berkſhire, 
Cam. Brit. page 213. Of Prukering, Cromp. 190. 
Of Shirwood, I[4d.. foi, 202. Of Englewood in Cumber- 
land, anno 4 H. 7. cap. 6. and Cromp, fol. 42: Of 
Lancaſter, Idem, fol. 196. Of Wolmore, Stow's An- 
nals, p. 462. Of Gillingham, Idem, p. 113. Of Knareſ- 
borough, 21 Hen. 8. 17. Of Waltlam Cara!, Brit. pag. 
328. Of Breden, Idem, pag. 176. Of White Hart, 


Id. 150. Of W/er/dale, Id. pag. 589, Of Lownſall, 
Ibid. Of Dean, Id. p. 266. 8 Hen. 6.27. 19 H. 7. 


cap, 8. Of St. Leonard's in Suſſex, Manwood, pag. 1. 
144. Of IYaybridge and Sopler, Id. pag. 63. Of W/hit- 
ney, Id. 81. Of Fekenham, Camb. pag. 441. Of Rock- 
ingham, Id. 396. Foreſl de la Mer, 1d. 467. 
flow, Id. 456. Of Afpdown in the county of Suſſex, 37 
H. 8. 16. Of I/hitleword and Swaſy in the county of 
Northampton, 32 H. 8. cap. 38. Fronſelwood in the county 


Of Hucke- | 


of Somerſet, Co. li. 2. Cornwells caſe, fol. 71. Iater- 


down foreſt, Andelworth, and Dallington, all in Suſſex ; 
Cowell, edit. 1727. 
Perſons reſiding out of the foreſt, not bound to attend 
the common ſummons, C. de F. 9 H. 3. //. 2. c. 2, 
Waſte, purpreſture and aſfart, not to be made without 
licence, C. de F. g H. 3. fl. 2. c 4. 
Regards and lawing of dogs to be as accuſtomed, C, 
ae Fa H. 3. f.3. 6:5;6: | 
Swainmotes: to be held but twice in a year, C. de F. 
9 H. 3. flate 2. «. $8, | | | | 
Scotals and gatherings reſtrained, C. de F. 9 H. 3. 
fe 2. c. 7. 25 Ed. 3. fl. 5. co7. ES Tm 
Puniſhment cf killing King's deer, 9 H. 3. /t. 2. c. 
10, | | | 
| Noblemen going to the King may Kill deer, 9 H. 3. 
#6 $i 4 #8; "vj .- 


40; I's | | | 
Pleas of the ſorelt how to be attached and held, 9g H. 
3 /t« 2.'c.. 16. £ of 
Owners of purliens. not to have common, unleſs they 
will have their grounds re united to the foreſt, Ordin. 
Foreſt, 3JZ Ed, I, ſts S. | ; 1 
How preſentments ſhall be made of offences in the fo- 
reſt, Ordin. Foreſt. 34 Ed 1. ft. 5. c. 1. F644 
'The Jultices in the foreſt ſhall name the officers Except 


_ verderers, Ordin, Fireſ+, 34 Ed. 1. ſt.g. c. 2. 


Miniſters of the foreſt ſhall not be put in juries out of 


the foreft,. Ordin. Foreſt. 34 Ed. 1. ft. 5. c 3. 
| | K _ 


w ho may take toll, and of whom, 9 HF. 3. ft 2. | meam contingentium. 


| 


F © R 

Puniſhment of ſurcharges in the foreſt, Ordin. Foreſt: 
34 £4. 1. ſt. 5. ce 4. | | 

Common reſtored in the foreſt after perambulation; 
Ordin. Foreſl. 34 Ed. 1. ſt. 5. c.6. | | | 

'The puniſhment for offences in greenhue, Conſuet. & 
Aſif. Foreſt. incerti temp. /. 1: 

In cutting timber, 1ib:d. /. 3, * 

Concerning aſlart and purpreſture, bid. /. 44 

For offences in hunting, zb:d, /. 7, &c. 

'The manner of making agiſtment and pannage in the 
foreſt, ibid. /. 14+ p | | 
Concerning cattle treſpaſſing, ibid. [. t5. | 

Perſons unduly impriſoned by the miniſters of the fo 
reſt, ſhall have a homine replegiands, 1 Ed. 3. ff. 1, c. 8. 

Perambulation to be as in time of King Eg. 1 
54 +:/6 $61 © | | £0Y 

The owner ot woods may freely take his eſtovers, t 
Ed. 3 he 2. (2. 

Foreſter's gathering nothing without conſent, 25 Ed, 

« ft. Ge & 7. 

” Genera pardon of offences of vert and veniſon, 43 
Ed. Z+ Co 4» TE ' | 

0p pon of the ſwainmote to be without fees, 46 
Md. 4. | | 

The jury ſhall give their verdifts of treſpaſs in the 
Raub, the ſame place where they receive their charge, 
7 + 26 C. To | | 

None ſhall be itnpriſoned within the foreſt without in- 
diament or mainoure, 7 KR. 2. c. 4. | 
'The owner of a wood, after cutting it, may incloſe the 
ſpring for ſeven years, 22 Ed. 4. c. 75. 
| ras." of the offices in the foreſt of /nglewood, 
4 47, 7; CG 0s 
k Oppceſons in the foreſts in //ales prohibited, 27 ZH. 

e Co Fo | 

The King ſhall have chaſe and warren in the grounds 
of Hampton-Court, 31 H. 8. c. 5; * - 

'The Juſtices of the foreſts may make deputies, 32 ZH. 
V. C6 
T he Jorells reſtrained to the known bounds of 21 Fac. 
I. 16 Car, 1. c. 16. 

No place ſhall be deemed a foreſt but where courts 
have been held or verderers choſen within ſixty years be- 
fore the reign of King Charles 1, 16 Car. 1. c. 16; 
# CommilGogcre to aſcertain the bounds of foreſts, 16 
Car. 1. c. 16. /. 6. | | W 

Owners of tenements, &c, to enjoy ancient common, 
Sc. 16 Car, r, c. 16. f. 9g. The bounds of the foreſt of 
Dean aſcertained, 20 Car. 2. c. 3. Be. £90k 

Saving of rizht of common,-20 Cor. 3, c. 3. /« 11. 

And of miners, 20 Car. 2. c. 3. /. 12. \ 

Coal-mines, &c. for what terms to be leaſed, 20 Car. 2. 
6.3% [ 8; . 

For preſerving timber in New Foreſt, 9 & 10 IV. 3. 


» ” 


| c. 30. 


Right of common, &:c. how to be enjoyed, 9 & 10 
a” aha. of 77 IN CN 
Warrants of Chief Juſtices in Eyre or officers of the 
foreſt exempted from ſtamp duty, 10 Ann. c. 26. /. 74. 

Penalty on officers of foreſts and parks conſfederating 
with deer-ſtealers, 5 Geo. 1. c. 15. /. 5. 

Keepers, &c. my ſeize inſtruments uſed in unlawful 
cutting of trees, 4 Geo. 3. c. ZI. EC RIS DY IDE 5; 
 Fozeſtagium,, (Ze fint quieti de theoloneo & paſſagin, 
& de foreſtagio, & theoloneo aquarum & viarum foreſtam 
Charta 18 Ed. 1. m. 10. n. 30.) 
Seems to lignify ſome duty or- tribute payable to the 
King's foreſters, as chiminage, or ſuch-like. It may like- 
wiſe be taken for a right to uſe the foreſt, or a payment 
for the right, or rather a taking of reaſonable eſtovers 
there. Cowell, edit, 1727» 20, a0 

Fozeftalling, (Vicarum oeftrudtio, from the Sax. fore, 
is. Via, and ſtel,) Signifies the buying or bargaining foc 
any corn, cattle, or other merchatidize, by the way, be- 
fore it comes to any market or fair to be ſold ; or by the 
way as it comes from beyand” the ſeas, or otherwiſe, to- 
wards any city, port, haven, or creek of this realm, to 
th intent to ſell the ſame again. at a more high and dear 

| Price, 


Ok 


price. 52 H. 3. ſtat. 6b, T#:/t. part. 2. 


Symbel, tit, In- 
diftments, f. 64. Cowell, | 


1. Of the offences of foreſtalling, ingroſſing, and regrating 
by the Common Law, (that is, by the common cuſtom of the 
realm, before any any aft of Parlament was made concerning 
them, ) and how puniſhed. 


2. The ſiatutes againſt foreſtalling, rmgroſſing, and re- 
grating. 


i 


1. Of the offences of foreſtalling, ingroſſing, and regrating 
by the HR Law, Rok by the commom cuſtom of the 
realm, before any att of Parliament was made concerning 
them, ) and how puniſhed. | 

All endeavours whatſoever to enhance the common 
price of any merchandize, and all kinds of practices 
which have any apparent tendency thereto; whether by 
ſpreading falſe rumours, or by buying things in a market 
before the accuſtomed hour, or by buying and ſelling 
again the ſame thing in the ſame market, or by any 
other ſuch like devices, are highly criminal at Common 
Law : and all ſuch offences anciently came under the 
general notion of ſoreſtalling ; which included ingroſhog, 
regrating, and all kinds of offences of this nature, 1 
Hawk, P. C. 234. 43 Af. 38. 3 Inſt. 195, 190. 

And ſurely there can be no attempt of this kind, but 


muſt be looked upon as a high offence againſt the pub- 


lic ; as it apparently tends to put a check upon trade, 
to the general inconvenience of the people, by putting it 
out of their power to ſupply themſelves with a commodity, 
without an unreaſonable expence; which often proves 
extremely oppreſſive to the poorer ſort, and cannot but 
give juſt cauſe of complaint to the richeſt. 1 Hawk. P. 

. 234+ | F 
E Bur it hath been reſolved, that any merchant, whether 


he be a ſubject or foreigner, bringing victuals, or any 


other merchandize into the realm, may ſell the fame in 
groſs ; but that no perſon can lawfully buy within the 
realm any merchandize in groſs, and ſell the ſame in groſs 
again; becauſe, by ſuch means, the price will be enhanced ; 
for the more hands any merchandize paſleth through, the 
| dearer it muſt grow; becauſe every one will make his 
profit of it: and if ſuch praftices were allowable, a rich 
man might engroſs into his hands a whole commodity, 
and then ſe]l it out at what price he ſhould think fit ; 
which is of ſuch dangerous conſequence, that the bare 
engroſſing of a whole commodity, with intent to ſell it at 
an unreaſonable price, is an offence indiCtable at the 
Cemmon Law, whether any part thereof be fold by the 
ingroſſer or not. 1 Hawk. P. C. 234. 
P. C. 152. ; 
And {o jealous is the Common Law of all praQtices of 
this kind, that it will not ſuffer corn to be ſold in the 
ſheaf ; perhaps for this reaſon, becauſe, by ſuch means, 
the market is, in _— foreſtalled. 1 Hawk. P.C. 235. 
nſt. 197. H.P.C. 15%. 
. M gy © manner whby offences of this kind are 
puniſhable by the Common Law, it is ſaid, that by an 
ancient ſtatute, the offender was to be grievouſly amer- 
ced for the firſt offence ; for the ſecond to be condemn - 
ed to the pillory ; for the third, to be impriſoned ; and 
for the fourth, to be compelled to abjure the vill: and 
there ſeems to be no doubt, but that, at this day, all 
offenders of this kind are liable to a fine and impriſon- 
| ment, anſwerable to the heinouſneſs of their offences, 
upon an indiftment at Common Law, 1 Aawk. P, C. 
235- 3 1»ft. 197- H. P. C. 152. E 
2. The flatutes againſt foreſtalling, ingroſſing, and re- 
grating. 56 | | 
X Sia, 51 Hen. 3. ft. 6. ſe, 1. Firſt, fix lawful 
men ſhall be ſworn truly to gather all meaſures of the 
town, viz. buſhels, half and quarter buſhels, gallons, 
pottles, and quarts, as well of taverns as of other places : 
meaſures and weights, viz. pounds, half pounds, and 
other little weights, wherewith bread of the town, or 
of the court, is weighed: and upon every meaſure, 
buſhel, and weight, the name of the owner ſhall be 


3 Inſt 196. H.| 


&. DM 


written, and likewiſe they ſhall gather the meaſures of 
mills : after which, twelve men ſhall ſwear to make 
true an{wer to ſuch things as ſhall be demanded of them 
in the King's bebalf upon the articles here following ; and 


ſuch things as be ſecret, the 
anſwer privately. 


The remainder of this ſefiion relates to the aſſize of bread 
and ale ;, but ſo much of it as relates to the afſize of bread is 
repealed by ſtat. 31 Geo. 2. cap. 29. 

Sef?. 3. Alſo, if there be any that fell by one mea- 
ſure, and buy by another ; alſo, if any do uſe falſe ells, 
weights, or meaſures; and if any butcher fell contagious 
fleſh : alſo, they ſhall enquire of cooks that ſeethe fleſh, 
or fiſh, with bread, or water, or otherwiſe, that is not 
wholeſome, or after that they have kept it ſo Jong that 
it loſeth its natural wholeſomeneſs, and then ſeethe it 
again, and ſell it; or if any buy any fleſh of Jews, and 
then ſell it to Chriſtians: and alſo foreſtallers that buy 
any thing before the hour, or that paſs out of the town 
to meet fuch things as come to the market, to the in- 
tent they may ſell the ſame in the town unto regrators. 
When a quarter of barley is ſold for two ſhillings, then 
four quarts of ale ſhall be fold for one penny ; when for 
two ſhillings and fix pence, then ſeven quarts for two 
pence ; when for three ſhillings, then three quarts for a 
penny ; when for three ſhillings and fix pence, then five 
quarts for two pence ; when for four ſhillings, then two | 
quarts at one penny. fs | 

Ocdin. for bakers &c. Incert. tem. © 10. (made 
during the reigns of King Henry 3. King Edw. 1, or 
King Edw.2. but uncertain when, or in which of theic 
times. Hawk. Stat. vol. 1, p. 180.) No foreſtaller ſhall 
be ſuffered to dwell in any town, who maniteſtly is an 
oppreſior of the poor, a public enemy of the country ; 
who, meeting grain, fiſh, herring, or other things com- 
ing to be ſold, doth make haſte to buy them before an- 
other ; thicſting after wicked gain, oppreſling the poor, 
and deceiving the rich, and, by that means, goeth abour 
to ſell the ſaid things much dearer than he that brought 
them; who cometh about merchant ſtrangers, and of- 
fereth them his help in the ſale of their wares ; and in- 
formeth them, that they may ſell their wares dearer 
than they meant to have done : he that is convicted 
thereof, the firſt time, ſhall be amerced, and ſhall lofe 
the thing ſo bought, according to the cuſtom of the 
town; he that 1s convicted the ſecond time, ſhall have 
judgment of the pillory ; the third time, he ſhall be im- 
prifoned and ranſomed ; the fourth time, he ſhall abjure 
the town ; and likewiſe they that give them counſel, help 
or favour. | | Go. 
Stat. 23 Edw. 3. cap. 6. Butchers, fiſhmongers, re- 
grators, hoſtlers, brewers, bakers, poulterers, and other 
ſellers of victuals, ſhall be bound to ſell the ſame for a 
reaſonable price ; and, if any ſell vituals in other man- 
ner, and thereof be convicted, [viz. by ſuit in the county, 
wapentake, tithing, or ſuch other the King's courts, as 
appears by 23 £4. 3. cap. 4.] he ſhall pay double the 
ſame that he received to the party damnifed; or, in de- 
fault of him, to any Jother that will ſue : and the 
mayor and bailiffs 'of cities, boroughs, market-towns, 
and others, and of the ports and other places, ſhall have 
power to enquire : and in caſe the mayors and bailiffs be 
negligent, and be thereof convited before the Juſtices 
aſhgned, they ſhall pay the treble of the thing ſold to the 
party damnified; or, in default of him, to any other 
that will ſue, and be grievouſly puniſhed towards the 
King. | 

"0 25 Ed. 3. ft. 4. c. 3. The foreſtallers of wines, and 
other viCtuals and merchandizes that come to the towns 
of England by land or by water, if they be thereof at- 
tainted, at the ſuit of the King or the party, before 
mayor, bailiff or Juſtice, thereto aſſigned, or elſewhere 
in the King's court, and if they be attainted at the 
King's ſuit, the things foreſtalled ſhall be forfeited to the 
King, if the buyer hath made yree to the ſeller : and 
if he hath not made gree of all but earneſt, the buyer 
ſhall incur the forfeiture of as much as the foreſtal!ed 
goods amounted to; and if he have not whereof, then 


y ſhall utter ſecretly, and 


he ſhall have two years impriſonment and more, at the 
4 king's 


| F., Q' K 
| King's will : and if he be attainted at the ſuit of the 
party, ſhall have one half of ſuch forfeit, or the price, 
of the King's gift, and the King the other half, - 

| Confirmed by 2 Ric. 2. ſat. I, CaPe 2. | ; ; 
| Stat, 27 Ed. 3. cap. 11. All merchants that bring 
their wares to the cities, towns, or ports, within the 
realm, way ſafely fell them ; and no perſon ſhall go by 
Jand or water towards ſuch wares, to foreſtall them, or 
give earneſt for them, before they come to the port, nor 
enter into the ſhips for ſuch caule, til} the merchandize 
be ſet to land to be fold ; upon the pains contained in the 
third article, viz. the pains of felony ; but the penalty is 
not in uſe in this caſe ; perhaps from the laws of the 
ſtaple becoming obſolete by the loſing of Calazs, whither 
all the ſtaples were removed by Eg. 3. and H, 4, [See 
ſtat. 2 H. 5. /fat. 1. cap. 6. and 2 H.6. c. 4. and 3 H.6. 
_ cap. 4. concerning the ſtaple, in the ſtatutes at Jarge.] 
The penalty of death in the ſaid third article Is alſo repealed 
by 38 E4. 3. /fat. 1. cap. 6; but the forfeiture of lands 
and goods remains by that ſtatute. 

Stat: 21 Ed. 3. ff. 1. cap, 10. Every man that 
bringeth vituals to London, may freely fell the fame 
without being interrupted by fiſher, butcher, poulterer, 
or other; and the mayor and aldermen may redreſs the 
defaults of filhers, butchers and poulterers, as of thoſe 
that ſell bread, ale, or wine, notwithſtanding charters 
of franchiſes, ſtatutes, cuſtoms, or privileges ; and the 
mayor and aldermen ſhall do the fame, upon the pain in 
28 Ed. 3 cap. 10. [viz, for the firlt default one thou- 
ſand marks to the King,' for the ſecond two thouſand 
marks, and for the third default, the franchifes of the 
city ſhall be taken into the King's hands :] fo that the 
puniſhment be not made in reſpect of any fingular 
Pier 6 Ric. 2, cap. 10. Aliens being of the amity of 
the King, and coming within the city of London, and 
other cities and towns with fifh and other viEtuals, ſhall 
be under the ſpecial proteQtion of the King ; and they may 
ſell and make their profit at retail or in groſs. 

Enforced by 14 Hen. 6. cap. 6. | 
' Stat. 13 Rec. 2. cap. 8, ViQtuallers ſhall have reaſonable 
gains, according to the direCtion of the Juſtices of the peace, 
and no more, upon pain to be prievoufly puniſhed ac- 
| cording to the difcretion of the Juſtices, where no pain 
is limited in certain. And fheriffs, ſtewards of fran- 
chiſes, mayors and bailiffs, and all other that have affize 
of bread and ale, ſhall take no amercement or fine for 
any default touching the aflife for which a man ovght to 
have bodily puniſhment. And mayors, &c. that have 
the ſurvey in cities, &c, ſhall put the ſtatute 27 
Ed. 3. cap. 6. in execution. Confirmed by 4 Het. 8. 
cafic.'28-* : | BY 0s 
| Sr 1 Hen. 4. cap. 19. The ftat, 6 Ric. 2. cap. 10, 
ſhall be duly executed, notwithſtanding the letters patent 
granted to the contrary to the filhmongers of London, by 
the late King Richard, | a A ab 

Stat. 25 Hen. 8. cap. 2. ig I. enacts, that to re- 
medy the frequent rife of the 'price of cheeſe, butter, 
capons, hens, chickens, and other neceflary viCtuals for 
man's ſuſtenance, by engrofling and regrating the fame ; 
the Lord Chancellor, and other high officers of ſtate, 
&c. may, upon complaint of any enhanfing of the prices 
of ſuch viEtuals without ground or reaſonable cauſe, in 
any part of the King's dominions, ſet and tax reaſonable 
prices of ſuch viCtuals : and that after proclamation 
made of ſuch prices, all farmers, owners, broggers, and 
all other vi&tallers whatſoever, .having or keeping any 
ſuch viEtuals to the intent. to ſell, ſhall ſell the fame to 
ſuch of the King's ſubje&ts as will buy them, at ſuch prices 
as ſhall be taxed' by ſuch proclamation, under the pains 
_ to be limited in the faid proclamation. [. Ft, IO 
 Seft. 2, All farmers, owners, broggers, and other vic- 
tuallers, keeping any of the ſaid viEtuals to the intent to 
fell, ſhall ſell at ſuch prices as ſhall be ſet by the procla- 
mation, upon the pains limited in the proclamation. 
 Se#. 3, Provided, that the officers of the cities, bo- 
roughs, or towns corporate, and all other perſons haying 
authority to ſet prices of ſuch viQtuals, may fet ſuch 
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_— in ſuch manner as if the ſaid a&t had not been 
MAAC, la GY 
3 Ed. 6: c.'15, 5 & 6 F4.6. 
and 15 Car.'2, 7, made againſt 
the offences of. foreſtalling, ngroſſing, and regrating in 
general, and alſo ſpecially with reſpeCt to particular ſpecies 
of goods aceording to their ſeveral circumſtances, are re- 
pealed by ſtatute 12 Ges. 3. c. 71. "But theſe offences 
{till continue puniſhable vpon inditment at the Com- 
mon Law, by fine and impriſonment. | 
Stat. 31 Geo. 2. c. 40, fe. 11, 
brokets, or 'fators employed 'by feeders of cattle, or 
farmers, to ſell their live cattle within the city of London, 
or within the, limits of the weekly bills <of mortality, 
may be guilty of many abuſes greatly to the preju- 
dice of their employers, by indirectly ſelling ſuch cattle, 
and uy that means, ſtocking lands, which they may 
hire, for that purpoſe, near the market within the fa'd 
city of London, or weekly bills of mortality, where ſuch 
cattle may ' be brought to be ſold again, whenever they. 
(ball find a proper time, or opportunity of ſelling the 
ſame to advantage z be it therefore enacted, by the au- 
thority aforeſaid, that from and after the twenty-ninth 
day of September 1758, no faleſman, or other broker or 
factor, who ſhall be employed to buy or ſell aty fort of 
cattle for others, by commiſſion, or for reward to be 
paid or taken, ſhall by himſelf, or any ſervant or agent, 
directly or indireQly, on or for his own account, buy 
any live ox, bull, cow, ſteer, bullock, heifer, calf, 
ſheep, lamb, or ſwine, in L:ndon,' or within the ſaid Ii- 
mits of the ſaid weekly bills of mortallity, or at any 
place whilſt any ſuch cattle ſhall be on the road, 'or be 
driving, bringing, or coming up, to be'ſold; or "offered 
to or for ſale, in London, or at any other place within 
the bills of mortality (othet than ſuch cattle which any 
fuch faleſman, broker, or faftor, ſhall aQtually purchaſe 
for the neceſſary uſe or proviſion of his family, and ſhall 
actually uſe accordingly): and no fuch ſaleſman; bro- 
ker, or faQor, after the ſaid twenty-ninth day of Sep- 
tember, ſhall ſell or expoſe, or offer to or for ſale, on his 
own account, in Londor, or atany place within the ſaid 
limits of the faid weekly bills of mortality, either by 
himfelf, or his ſervant, or agent, any live ox, bull, cow, 
ſteer, bullock, heifer,' calf, ſheep, lamb, or ſwine; upon 
pain that every perſon who ſhall fo offend in the premiſles, 
; ſhall, every time he ſhall be conviated of any ſuch of- 
fence in manner herein after mentioned, forfeit and pay 
. for every fuch offence double the value of any live cattle 
; which he ſhall ſo 'buy or fell; on his own account, con- | 
' trary to the tenor of this aR. | prigh Tas; and 
| -'$e&?."15.' For the more ſpeedy recovery of all and 
every the money which ſhall be forfeited by breach or non- 
performance of any part of this a&,--and for the diſpoſing 
thereof; be it farther enaCfted, 'by' the authority afore- 
 faid, that on 'complaint' being 'made, on oath, to any 
| Jer tie of the peace, of any offence commit- 
ted againſt this at, within his'vr their reſpeQive Juriſ- 
diftions, fuch Juſtice of Juſtices is and are hereby requir- 
ed and authoriſed to' iffue his or their ſummons, to con- 
| vene the perſon. or perſons'eharged with being an- offen= 
der or offenders againſt this a&t; and alſo any witneſs or 
witneſſes for any of the parties,” at a certain time and 
| place itt Tuch'ſummons'to*be tpecthed ; and if any one fo 
fumroned ſhall nbt 'appeat ©n fuch ſummons, or offer 
 forne reaſonable! excuſe” for "the default, then any ſuch 
Juſtice or Juſtlees fhaſtifte/his or their warrant or war- 
| rants for' apprehending the party or parties fo making de- 
| fault within the Jurifdi&tion of any ſuch Juſtice or Juſ- 
tices : and, upon the party or parties complained againſt 
| appearing, or beirig brought before any ſuch Juſtice or 
Juſtices, on' his or their warrant or warrants ; or in caſe 
the party or parties complained againſt ſhall not appear on 
ſuch ſummons' beitig' ſerved oh him, or left for him or 
them at | his or their uſual place of abode, 'and proof 
ſhall be made thereof by oath, before any ſuch Juſtice - 
or Juſtices ; then every ſuch Juſtice or Juſtices is and are 
hereby authoriſed and required to proceed to make en- 
quiry touching the matter ho para of, and to examine 
| tor das | | anto0 


'Whereas ſaleſmen, 


FOR 
into the ſame by the oath or oaths of a credible perſon or 
perſons as ſhall be requiſite, and' to hear and determine 
the matter of every ſuch complaint; and, on confeſſion 
of the party, or proof of one credible witneſs, upon 
oath, to convict or acquit the party or parties againit 
whom complaint ſhall be made; and if the money for- 
feited ſhall not be paid down on every ſuch conviction, 
every ſuch Juſtice or Juſtices ſhall iſſue his or their war- 
rant or warrants under his hand and ſeal, or their hands 
and ſeals, for levying thereof within his or their juriſ- 
diction, by diſtreſs: on the goods and chattels of every 
ſuch offender or offenders, and to cauſe ſale to be 
made of ſuch goods and chattels; in caſe the money 
forfeited, together with the charges of ſuch diſtreſs 
and ſale, ſhall not be paid within five days after the 
making any ſuch diſtreſs and fale ; rendering the over- 
plus, if any, to the owner thereof, upon demand, after 
dedufting the reaſonable charges of every ſuch diſtreſs 
and fale : and if any ſuch offender ſhall not have any 


goods or chattels within the juriſdiftion of ſuch Juſtice 


or Juſtices, whereon the money forfeited can be levied, any 
Tuſtice or Juſtices within whoſe juriſdifQtion any ſuch offen- 
der or offenders ſhall be, ſhall and may iſſue a warrant or 
warrants, under his hand and ſeal, or their hands and ſeals, 
on the application, or on the behalf, of any informer or 
informers, to apprehend every ſuch offender and offen- 
ders, and to commit him or them to ſome public pri- 
ſon, or houſe of correCtion, of- the county, diviſion, 
_ city, town, or place, in which any ſuch offence hal: 
have been committed ; there to remain for any time not 
exceeding one calendar month, nor leſs than ten days 
from the time of every ſuch commitment ; unleſs ſuch 
offender or offenders ſhall ſooner pay the money forteit- 
ed: and if any witneſs who ſhall appear, or be brought 
by any warrant, before ſuch Juſtice or Juſtices, ſhall re- 
' fuſe to be examined, any ſuch perſon refuſing to be exa- 
mined, may be committed, by any ſuch Juſtice or Juſ- 
tices, to ſome priſon of the county, city, or place, where 
ſuch witneſs ſhall ſo make default, for any time not ex- 
ceeding ten days from the time of every ſuch commit- 
ment, as any Juſtice or Juſtices ſhall think fit. , 
$22. 16. Provided always, and be it farther enacted, 
that if any perſon or perſons convicted of any offence 
_ puniſhable by this aCt, ſhall think him, her, or themſelves 
aggrieved by the judgment or determination of any Juſ- 
tice or Juſtices as aforeſaid, ſuch perſon or perſons may 
appeal againſt the ſame to the Juſtices at the general or 
general quarter-ſeſſions of the peace of the county, city, 
or place, in which any ſuch: conviction ſhall have been 
made, which ſhall be held next after ſuch conviction ; 
unleſs ſuch next general or general quarter-ſeſſions of the 
peace for any ſuch county, city, or place, ſhall be held 
within fix days next after ſuch conviction : and if any 
ſuch general or general quarter-ſeſhons of the peace, 
ſhall happen to be held within the ſaid ſpace of fix days 
next after ſuch conviction, then it ſhall be lawful for 
any ſuch perſon or perſons to-appeal againſt ſuch judg- 
ment or determination to the Juſtices at the ſecond gene- 
' ral or general quarter-ſeſſions of the peace which ſhall be 
held for any ſuch -ounty, city, or p:ace, next after any 
ſuch conviction ; but the party or parties who ſhall think 
fit ſo to appeal ſhall, before any ſuch appeal ſhall be re- 
ceived, enter into. a recognizance with two ſufficient 
ſureties, before ſuch Juſtice or Juſtices as aforeſaid, in 
double the ſum which ſuch perſon or perſons ſhall have 
| been adjudged to pay or forfeit, to proſecute every ſuch 
appeal with effe&t, and to. be forth-coming to abide by, 
and obey the judgment and determination of the Juſtices 


at any ſuch general or general quarter-ſeſſions of the peace | 


on every ſuch appeal ; and ſhall alſo give three days no- 
tice in writing, of every ſuch appeal, to, or leave the 
ſame at the uſual place of abode of the perſon or perſons 
who ſhall proſecute to conviction the party or -parties 1 
appealing : and the Juſtices of the.peace at ſuch general 
or general quarter-ſei{lions, are hereby authoriſed and re- 
quired, on every ſuch appeal being made, finally to bear 
and determine the matter of every ſuch appeal ; and to 
make ſuch order, and award ſuch coſts therein, as they 
in their diſcretion ſhall deem meet ; and the determina- 
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| JS 
tion of ſuch court of genera] or general quarter-ſeſſions. 
on every ſych appeal, ſhall be final and concluſive to all 
parties thereto appealing ; and no certiorari ſhall be al-_ 
lowed to remove any ſuch proceedings or determina- | 
t10N, qt | 

Se. 17. And be it farther enacted by the authority 
aforeſaid, that one moiety of all money forfeited by this 
aCt ſhal}, when recovered, go and be paid to the perſon 
or perſons who ſhall proſecute to conviction any dfctder 
or offenders againſt this aCt ; and that the other moiety 
thereof ſhall go and be paid to or for the uſe of the poor 
of the pariſh or place where the offence ſhall have been 
committed. 

Sea. 18. Provided always, and it is hereby farther en- 
ated, that mY inhabitant of the pariſh or place in which 
any offence ſhall be committed againſt this a&, ſhall, 
notwithſtanding ſuch inhabitancy, be a good and compe- 
tent witneſs, 

Sef?. 19. And be it farther enafted by the authority 
aforeſaid, that if any plaint, ation or ſuit ſhall be 
commenced or proſecuted againſt any perſon or perſons, 
for what he or they ſhall do or have done in purſuance 
or in execution of this aCQt, the ſame ſhall be commenced 
within fix months after the offence committed ; and ſhall 
be laid in the county or city where the offence ſhall have 
been committed z and ſuch perſon or perſons ſo ſued, in 
any couit whatſoever, ſhall and may plead the general 
iluc, not guilty, and may give this act and the ſpecial 
matter 1n evidence, at any trial to be had thereupon : 
and if a verdict ſhall be found for the defendant or defen- 


his aCtion, after the defendant ſhall have appeared ; or if 
judgment ſhall be given, upon a demurrer, againſt the 
plaintiff or plaintiffs, the defendant or defendants in every 
iuch action ſhall recover treble coſts, and. have the like 
remedy for the ſame as any defendant or defendants hath 
or have in other caſes for recovery of his or their coſts. 
Fozeftariug, The fore/ier, or keeper of a foreſt, aſ- 
ſigned by the King as head fore/ter, or warden of a whole 
foreſt, or elſe deputed by knights and barons who held 
lands and woods within the bounds of a foreft, as under- 
foreſters,—— Rex precipit quod omnes ill; qui boſeos habent 
ntra metas foreſt Domini Regis, quod ponant idoneos fo- 
reſtarios in boſcis ſurs—item pracipit quod ſui foreſtarii 
curam capiant ſuper foreſtarios militum & aliorum. Paro- 
chial. Antiq, p. 174+ | | 
Fozeſter, ( Fore/tarius,) Is a ſworn officer of the fo- 
reft, appointed by the King's letters patent to walk the 
foreſts both early and late, watching both the vert and 
the veniton, attaching and preſenting all treſpaſſes againſt 


'them within their own: bailiwick or walk, whoſe oath 


may be read in Cromp. fol. 201. And though thele letters 
patent be ordinarily granted but guamdiu ſe bene geſſerint ; 
yet ſome have itto them and their heirs, and thereby are 
called fore/ters in fee. 1d. fol. 157, 159. By the ſame 
Crompton in Latin, f. 175. Fore/tarium feudi, Cowell, 


Foztang and Fozfeng, (from the, Sax. fore, ante, and 
fangen, prendere,) Eft captio obſantorum, que in foris aut 
nundints ab aliquo_ fit, priuſquam miniſler Regis ea ceperit 
que Regi fuerint neceſſaria, Antecaptia vel preventio.— 
Et ſunt quieti de wardwite,-& de utlewe & forfenge & 
withfange, &c. Charta H. 1. Hoſp. San&ti Barth. Lond. 
an. 1135, Fleta, lib. 1, c. 47. Forferſy quietantiam 
prioris priſe deſignat. So that forfang is what we call 
pre-emption, and 1s the taking of proviſions from any 
one in fairs or markets before the King's purveyors are 
lerved with neceſlaries for his Majeſty. ESE. 

Forfeited eftates. Commiſſioners appointed for the ſale 
of forfeited eſtates, 4 Geo. 1. cap. 8. 5 Geo. I, c 22, 23. 
© eos I. CL 24, | | | 

Eſtate of Fohn Aiſlabie, Eſq. bow forfeited and applied, 
7 Geo. 1. /t. 1. c. 28, 

Forfeited cſtates unſold reveſted in his Majeſty, 9 Geo. 
I. c. 19. /. 15, 18. | | 

Farther direCtions for the fale of forfeited eſtates, 13 
(Teo. 1. cap. 28. 1 Geo. 2. 21. 2 Geo. 2. 33» 

A fraudulent ſale of Lord Derwentwater”s eſtate ſet 


alide, 5 Geo. 2, 64.23» 2Y R 
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dants, or if the plaintiff ſhall be nonſuit, or diſcontinue _ 
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| Rents of the Derwentwater eſtate applied to the ſup- 


port of Greenwich hoſpital, 8 Geo. 2. c 29, Il Geo, 2. 


Co JOs | | 
ord Widdringten's eſtate to be conveyed in truſt for 
the creditors of the York-Buildings company, 18 Geo. 2. 
Co 6.4 | | 
Wor veſting foifcited eſtates in the crown, 20 Geo. 2. 
c 
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| Eſcheats on hornings and denunciations in Scotland, 


taken away, 20 Ceo. 2. c. $O. /. 11. 

Certain forfeited eftates in Scotland veſted in the Crown 
unalienably, 25 Geo. 2. c. 41. : 

Fozfeiture, ( Forisfafura, from the Fr. forfait, treſ- 
paſs, trangteſſion, crime) Signifieth rather the effeCt of 
tranſgreſſing a penal law, than the tranſgreſſion itſelf; as 
forfeiture of eſcheats. 25 Ed. 3. cap. 2, Stat, de Prodi- 
tionibus. Cowell. 

Forfeiture is a word often made uſe of in the law, and 
in civil caſes is uſually applied to alienations and diſpo- 
ſitions made by thoſe who have but a particular eſtate or 
intereſt in lands or tenements, to the prejudice of thoſe 
in remainder or reverſion : alſo the omiſhon or neg- 
le& of a duty, which the party binds himſelf to per- 
form, or to the performance of which he is enjoined by 
the law, and is upon the breach or negleCt thereof called 
a forfeiture, that is, the advantages accruing from the per- 
formance of the thing are by this omiſſion defeated and 
determined. 2 Bac. Abr. 575. In this ſenſe of the words, 
the principal matters relating to forfeitures are conſidered 
under other titles; and therefore in this place it is 
thought proper to conſider it chiefly as it relates to crimes 
and offences, for which the party is puniſhed in his eſtate 


_ and poſterity. | 


1. For what crimes a. offender [hall forfeit his lands, and 


his goods and chattels, by the Common Law. 
2. For what crimes by ſlatute. 


3. To what time the fofs ture ſhall have relation ; and 


what is to be done with the effender's goods before conviction. 


4. Hmw far the offender's blood is corrupted ; and in what 
caſes the wife ſhall loſe her dower. _ 


i. For what crimes an offender ſhall forfeit his lands, and 


his goods and chattels, by the Common Law. 

By the Common Law, all lands of inheritance where- 
of the offender is ſeiſed in his own right, and allo all 
rights of entry to lands in the hands of a wrong-doer, 
are forfeited to the King on an atrainder of high treaſon, 
although the lands are holden of another ; for there is an 


| exception in the oath of fealty, which ſaves the tenant's 


allegiance to the King ; ſo that if he forfeits his allegiance, 
even the lands he held of another lord are forfeited to the 
King, for the lord himſelf cannot give out lands but upon 
that condition. Co. Lit. 8. 3 Infl. 19. | 

Alſo upon an attainder of petit treaſon or felony, all 


| Jands of inheritance whereof the offender is ſeiſed in his 


own right, as. alſo all rights of entry to lands in the 
bands of a wrong-doer, are forfeited to the lord of whom 
they are immediately holden ; for this by the feudal 
law was deemed a breach of the tenant's oath of fealty 
in the higheſt manner; his body with which he had en- 
gaged to ſerve the lord being forfeited to che King, and 
thereby his blood corrupted, ſo that no perſon could re- 
preſent him ; and conſequently dying without heir, the 
lord is in by eſcheat. 3 In}. 19. ; | 

But the lord cannot enter into the lands holden of him 
upon an eſcheat for petit treaſon or felony, without a ſpe- 
cial grant, till it appear by due proceſs, that the King 
hath had his prerogative of the year, day, and waſte. 
Stamford, P.C.1g91. 2 Hawk. P. C, 448. 

And as to this, ſince the ſtatute of  <FTORENS Regis 
(17 Ed. 2.) it ſeems to have been generally holden, that 
the King has a right, not only to waſte the lands of in- 
heritance, which a perſon attainted of felony held imme- 
diately of any other lord, but alſo to hold them over ſor 
a year and a day ; and by ſome he had always this right, 
but according to others he had anciently a right only to 
the waſte, and the year and day was given him in lieu 


F ©: 
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As to lands whereof a perſon attainted of high treaſon 
dies ſcifed of an eſtate in fee, they are aQually veſted in 
the King- without any office, becauſe they cannot de- 
[cend, the blood being corrupted, and the frechold ſhall 


be in abeyance. Co, Lit. 2. 4 Co. 58. 1 Leon. 21, 

It is ſaid, that the inheritance of things not lying in 
tenure, as of rent-charge, rent-ſeck, commons, &c. are 
forfeited to the King by an attainder of high treaſon ; 
og that the profits of them are alſo forfeited to him by 
an attainder of felony during the life of the offender, and 
that the inheritance ſhall be extinguiſhed by his death z 
for it cannot eſcheat, becauſe it lies not in tenure ; neither 
can it deſcend,, becauſe the blood is corrupted. 2 Inſt. 
19, 2I. 2 Hawk. P. C. 449. 

It ſeems agreed, that no right of aQion to lands of in- 
heritance could ever be forfeited ; neither could a right 
of entry into lands where there was a tenant by title, 
nor an uſe, (except where land had been fraudulently 
conveyed with an intent to avoid a forfeiture ;) nor a 
condition forfeited before 33 H. 8. neither could land in 
tail be forfeited after the making of Y/eftm. 2. any longer 
_ for ng gp of the tenant in tail, till 26 H. 8. 

0. 2, 4 0. 17. 3 Inft. 19. 2 Rol. Abr. 34. Stanf. 
2, C. *.* Plow, 5 Fg : yy / 
1.30, 372, 391. 


q 


is ſeiſed of an eſtate of inheritance in his wife's right, or 


[of an eſtate for life only in his own right, are forfeited 


to the King, and nothing ſhall go to the lord. 2 1n/t. 19. 
Fitz. Aſiſe. 166, Forfeuure 23. 4 Af. pl. 4. 

| All cuſtomary eſtates of inheritance are forfeited by 
Now attainder of treaſon or felony, unleſs there be ſome 
particular cuſtom to the contrary, as in Gavelkind, be- 
cauſe the perſon is civiliter mortuus by the attainder, and 
therefore is diſabled to have or hold any eſtate, or to have 
any property in any thing ; and thereb 

ſeiſed in fee of a copyhold, and be attainted of treaſan or 
felony, the copyhold is in the lord without any preſent- 
ment of the homage, becauſe it is againſt the nature of a 


[court baron to enquire of criminal matters or offences 


againſt the King; and ſuch homage is at the will 
[of the lord, but often influenced by him; but if a 


forfeited to the lord; but this is only by the ſpecial 
cuſtom, ſince the copyholder is not diſabled by the 
conviction to hold the eſtate, as he is if he were at- 
tainted ; and therefore ſince it is by the cuſtom only 
that ſuch forfeiture accrues, it muſt be in the manner 
which the cuſtom has ſettled it, which is by the preſent- 


other, habend. after the death of the firſt copyholder, or 
ſurrender, forfeiture, or other determination of the farſt 
eſtate; the firſt copyholder commits murder, and is 
thereof attainted, the King pardons the murder and the 
attainder, and all forfeitures thereby ; in this caſe, he in 


tenant at will to any perſon ; andthe lord cannot have it, 
becauſe he cannot be tenant to himſelf; therefore the par- 
ticular eſtate of tenant for life being extinguiſhed, the 
reverſion immediately commences. 1- Bulft, 13. 2 
Brownl. 217, &c. 1 Leon. 1. Godbalt 267, 
151, 189, 1 Lev. 163. 2 Keble 451. 2 Ven. 38. 5 
Co. 119. Co. Cop. f. 58. Pollex. 615 to 621. 

As to forfeiture of goods and chattels, all things what- 
ſoever which come under the notion of a perſonal eſtate, 
and which a man is intitled to in his own right, whether 
they be in action or poſſeſſion, are forfeitable in the fol- 
lowing inſtances to the King, for the trouble and charge 
| he has been at in holding courts, and bringing the offen- 
ders to juſtice. Staundf. Prerog. 45, 46. 12 Co. 12. 


All perſonal things ſettled by way of truſt on the of- 
fender are as much forfeited, as if he had the legal in- 
tereſt, or were in poſſeſſion of them ; as if a bond be 
taken in another's name, or a leaſe made to another in 


truſt 


of it. 2 Inf. 36, 37. 4 Co. 124. & vide 2 Hawk. P,C. 


Dyer 289. pl. 55. Co. Lit. 


he profits of lands, whereof one attainted of felony 


ore if a perſon be 


copyholder be convited of felony, and - preſented by | 
the homage, by a ſpecial cuſtom, the eſtate may be_ 


ment of the homage ; but if a copyhold is granted for 
life, and by another copy the reverſion is granted to an- 


the reverſion is intitled to the eſtate ; for the King cannot 
have it for the baſeneſs of the tenure, Gnce he cannot be 
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_ dead body, and finding him guilty either as principal or 


if the inditment were inſufficient, or if the flight be diſ- 
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_ ceny, and that wherever goods are fo forfeited, they are 


was awarded, or for a defeCt in the indictment, appeal, or 
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truſt for a perſon who is afterwards conviCted of treaſon. 
or felony ; theſe are as much liable to be forfeited, as a 
bond made to him in his own name, or a leaſe in poſſel- 
ſion, Cro. Fac. 312. Fb. 214. 0 

Alſo the truſt of a term granted by a man for the uſe 
of himſelf, his wife, and children, &c. is liable in like 
manner to be forfeited, if fraudulently made with an in- 
tent to avoid a ſubſequent forfeiture ; but it ſhall be for- 
feited ſo far only, as it is reſerved to the benefit of the 
party himſelf, if made. bona fide, whether before or after 
marriage, for good conſideration without fraud, which 1s 
to be left to a jury on the whole circumſtances of the 
caſe, and ſhall never be preſumed by the court where it 
is not expreſly found. 2 Keb. 564, 608, 644, 763, 
772, 1 Lev. 279. Lane 54, 113. 1 Med. 16. Hard. 
466. 1 And. 294. Raym. 120, 2 Rel, Abr. 34. 1 
Ro!l. Abr. 343% JAarch 45, 88. 1 Sid, 260, 403. 1 
Keb. g09. | 

But the power of revocation of the truſt of a ſettle- 
ment reſerved to the grantor is not liable to be forfeited, 
if it depend upon ſomething perſonal to be done by the 
grantor himſelf, as the making the deed of revocation un- 
der his hand and ſeal. 2 Keb. 564, 1 Lev. 279. 1 
M7:d. 16, 38. | | 

A man forfeits all ſuch perſonal eſtate in the following 
inſtances, | 

1. Upon a convition of treaſon or felony, as is 
clearly agreed by all the books, 5 Cs. 109. And there- 
fore a perſon convicted of manſlaughter, and making 
purgation, as' was the ancient praCtice, or burnt in the 
hand, according to the preſent, forfeits his goods and chat- 
tels, but not his lands ; for the King hath loſt a ſubject, 
and therefore the party is puniſhable, though in a more 
gentle manner than when there is a ſedate and deliberate 
revenge. 5 Co. 110. Put a perſon convicted of hereſy 
forfeited neither lands nor goods, becauſe the proceedings 
againſt him were only pro ſalute anime. Doct. & Stud. 
lib. 2. cap. 29. Hale's P. C. 5. 

2. Upon the coroner's inquelt taken on a view of a 


as accefſory before the fact, and that he fled for the ſame, 
whereby he forfeits his goods abſolutely, and the iſſues of 
his lands, till he be acquitted or pardoned. Staundf. P, 
C. 183. Hales P. C. 271. Keilw. 68. b. Dyer 239. 
pl. 36. 5 Co. 110. ES 
3. Upon a jury's finding that the defendant fled at the 
ſame time that they acquit him of an indictment of ca- 
Pital felony, or, as ſome ſay, of larceny, before Juſtices 
of oyer, &c. but ſuch a finding cauſes no forfeiture of the 
ifTues of the land, becauſe by the acquittal the land is diſ- 
charged ; neither will it have any effect as to the goods, 


proved on a traverſe, which, as all agree, may be taken 
to any ſuch finding, except that by a coroner's inqueſt, 
and ſome fay even to that, as well in reſpect to the flight, 
as of the particulars of the goods. Keil. 68. 5 Co. 
110. Hales P. C. 291. Staundf. 185. 

4. The goods of perſons outlawed are forfeited to the 
King, for the retiring from the enquiries of juſtice is held 
ſo criminal in the eye of the law, that it is puniſhed with 
loſs of goods ſo long as the outlawry ſtands in force. So 
if a perſon make default till the award of an exigent, 
either upon an appeal or indictment of a capital felony, 
he forfeits his goods, unleſs he was pardoned before the 
exigent was awarded ; and it is holden, that the law is the 
ſame as to ſuch a default upon an indictment of petit lar- 


ſaved by an acquittal at the trial ; but by a reverſal of the 
award of the exigent they are ſaved, whether ſuch re- 
verſal be for an error either in faCt or in law, as for the 
impriſonment of the defendant at the time the exigent 


proceſs. 5 Co. 110, 111. Fitz. Coron. 181. Forfeiture 
28, Staundf, P. C. 183, 184. Staundf. Prereg. 47. 
Bro. Coron. 8. Finch 352. 1 Rol. Abr. 793. 41 Af. 
pl. 13, 22 Aff. pl. 11, Cre. Bliz, 4. 72, Hales P, C. 
27l. 43 £4. 3. 17. Co. Lit. 259. Cro. Jac. 464. 

5. If a man be fel» de /e, or if a felon be killed in the 
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goods and chattels; for when a man thus forſakes life, 
all his goods and chattels are dere/i# ; and therefore the 
King ſhall have them, as the maintainer of public juſtice. 
5 Co. 109. Fitz, Coron. 289, 312. | Staundf. P, C, 184. 
3 Inſt. 56, 227. Pl. 260. 

6. If a felon waives, that 1s, leaves any goods in his 
flight from thoſe who cither purſue him, or are appre- 
hended by him fo to.do, he forteits them, whether they 
be his own goods, or goods ſtolen by him; and at Com- 
mon Law, if the owner did not purſue and appeal the 
felon, he loſt the goods for ever; but by the 21 2.8. 
cap. 11. for encouraging the proſecution of felons, it is 
provided, that if the party comes in as evidence on the 
indiQment, and attaint the felon, he ſhall have a writ of 
reſtitution. 5 Co. 109. 3 n/t. 134. Cre. Eliz. 694. 
Vide 2 Hawk, P. C. 170. 

And here we may obſerve a difference between goods 
waived, ſtrays, and the like, and goods forfeited for fe- 
lony or flight ; for, as it has been obſerved, goods for- 
feited for felony are not in the King, without an office 
found of ſuch felony or flight, becaufe the property can- 
not alter without matter of record ; but goods waived are 
in the King without office, becauſe there the property is 
in no body, and therefore by public agreement 1s put out 
of the finder, in whom it was by the ſtate of nature, 


and charge in the execution of juſtice. 5 Co. 109, 
Foxley's caſe. | 0 : 


2. For what crimes by Nlatute. 


By the 26 7. 8. cap. 13. it is enaCted, © That every 


offender and offenders, being hereafter lawfully convited 
of any manner of high-treaſon, by preſentment, confeſ- 
Gon, verdict, or proceſs of outlawry, according to the 
due courſe and cuſtom of the Common Laws of this 
realm, ſhall Joſe and forfeit to the King, his heirs and 
ſucceſſors, all ſuch lands, tenements, and hereditaments, 


tle, or means, within the realm of England, or elſewhere 
within any of the King's dominions, at the time of any 


ſuch treaſon committed, or at any time after, ſaving to 


every perſon. and perſons, their heirs and ſucceflors, other 
than the offenders in any treaſons, their heirs and ſucceſ- 
ſors, and ſuch perſon and perſons as claim to any of their 
uſes, all ſuch rights, titles, intereſts, poſſeſſions, leaſes, 
rents, offices, and other profits, which they ſhall have at 


the day of committing ſuch treaſons, or at any time be-_ 


fore, in as large and ample manner, as if this a had 
never been had nor made.” | | 

And by the 33 H. 8. cap. 20. it is enaQted, © That 
if any perſon or perſons ſhall be attainted of high-treaſon, 
by the courſe of the Common Law, or ſtatutes of this 
realm, in every ſuch caſe, every ſuch attainder by the 
Common Law ſhall be of as good ſtrength, value, force, 
and effeCt, as if it had been done by authority of Parlia« 
ment ; and that the King, his heirs and ſucceſſors ſhall 
have as much benefit and advantage by ſuch attainder, as 


well of uſes, rights, entries, conditions, as poſſeſſions, 


reverſions, remainders, and all other things, as if it had 
been done and declared by authority of Parliament ; and 
ſhall be deemed and adjudged in aCtual ſeifin and poſleſ- 
ſion of the lands, tenements, hereditaments, uſes, goods, 
chattels, and all other things of the offenders ſo attainted, 
which his Highneſs ought lawfully to have, and which 


they, being ſo attainted, ought or might lawfully loſe or _ 
forfeit, if the attainder had been done by authority of 


Parliament, without any office or inquifition to be found 
of the ſame; any law, ſtatute, or uſe of the realm to the 
contrary thereof in any wiſe notwithſtanding, 


&« Saving to all and every perſon and perſons, and body 


politic, and their heirs, aſſigns, and ſucceſſors, and every 
of them (other than ſuch perſon and perſons, which 
hereafter ſhall be attainted of high-treaſon, and their heirs 
and afſigns, and every of them, and all and every other 
perſon and perſons claiming by them, or any of them, 
or to their uſe, or to the uſes of any of them, after the 


robbery, or by reſiſting in order to eſcape, he forfeits his 
b 


lion, entry, reverſions, remainders, intereſts, conditions, 
fees, 


R: 
47 
Hy 
\,\ 
& 
% 
Y 
kl 
4 
" 
ts 
be 
* 
ty 
Fa 
\ 
y 
& 
2: 
46 
ba 
” 


and is veſted in the King as a recompence for his trouble 


which any ſuch offender or offenders ſhall have, of any 
eſtate of inheritance in uſe or poſſeſhon, by any right, ti= 


ſaid treaſon committed), all ſuch right, title, uſe, poſſeſ- - 
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f-es, offices, rents, annuities, , commons, leafes, and all 
other commodities, profits, and hereditaments whatſoever 
they or any of them ſhould, might, or ought to have had, 
if this at had never been made ” | | 

In the conſtruction of theſe ſtatutes the following opi- 
nions have been holden. 1. 'That neither of theſe (ta- 
tutes are repealed by the 1 Mer. ef}. 1. cap. 1. which 
enacts, © That no pains of death, penalty, or forſeiture 
ſhall enſue to an offender, for the doing any treaſon, petit 
treaſon, or miſpriſioa of treaſon, other than ſuch- as be 
within the ſtatute of 25 Ed. 3. ordained and provided ;” 
for the words, other than ſuch, Fc. have been conſtrued 
not to extend to the pains, Wc. mentioned in the begin- 
ning of the ſentence, but to the offences mentioned in the 
end. Staundf. P. C. 187. 3 Inft. 19. Dyer 28. 2 
Hawk. P. C. 152. : 

2. That eſtates in tail are forfeited by force of theſe 
words in 26 H. 8. of any eſtate &f imheritance, which muſt | 
be void if they do not include eſtates in tail ; alſo lands 
civen to a man and his wife, and the heirs of their two. 
bodies, are as much forfeited by his attainder, as lands 
given to him and the heirs of his body. Staundf, P. C. 
187, Co. Lit. 372, 391. Dyer 322. pl. 27. | 

3. That neither a right to a writ of error to reverſe any 
erroneous common recovery, nor a mere right of aCtion 
to lands in the hands of a ſtranger, as of a diſcontinuee, or 
of the heir of the diſſeiſor, are forfeited by either of theſe 
ſtatutes ; but rights of entry are as much forfeited as lands 


' in poſſeſſion; yet, the King ſhall not be adjudged in poſ- 
- ſeſſion, by virtue of ſuch a right, without an office, and a 


ſeire facias or ſeiſure on ſuch office; for the words, the 
King ſhall be deemed in poſſeſſion without effice, &c. ſhall 
have this conſtruction, that he ſhall be in pofſeſhon with- 
out office, in the ſame manner as he ſhould have been on 
an office found at Common Law ; but at Common Law, 
if a diſſcifee had been attainted of high-treaſon, the King 
ſhould not have been in poſſeſhon without office, and a 
ſeire facias, or & ſeiſure thereon. 3 Ce. 2, 3. 1 Leon. 
Moor 125. Hob. 240, Cro. Eliz. 389. 
Crs. Car. 428. 7 Co. 13. Litt. Rep, 109. 8. P. agreed. 
4. Cos 58.: a. 3: Co. 10: 3 Go. IT. & 4 
Co. 58. a. 1 Leon, 21. Q Co. 95. a. 

4. If tenant in tail of the gift of the crown makes a 
feoFment in fee, and then is attainted of high-treaſon, the 


" Tight of the- intail is forfeited, for it could not be diſcon- 


tinued, becauſe the reverfion continued always in the 
Crown ; and though it be put in abeyance by the feoff- 
ment, as to any benefit which the feoffor could claim from 
it, yet ſince it is not turned to a right of action, but would 


have flill continued in him for the benefit of the heir, it 


there had been no attainder, it ſhall likewiſe continue in 
bim for the benefit of the Crown. Cro., Car. 427. and 
ſee Phw. 552. | 

. That if one attainted of high-treaſon is ſeiſed of a 
defcaſible eſtate tai), and bath alſo a right to an ancient 
intail, which is diſcontinued, he forfeits both; for the firſt 
is within the expreſs words of 26 H. 8. and the other 
within thoſe of 33 H. 8. and it doth not follow, that be- 
cauſe naked rights to lands in the hands of a diſcontinuee, 
or of the heir of a diſſeifor, are not within the meaning 
of the ſtatute, thereſore a right in the party himſelf is 


Not; for the forfeiture of ſuch naked rights might not 


only be of dangerous conſequence in unſettling poſſeſſions, 
but. might alſo be prejudicial to ſtrangers, whom the ſta- 
tute, by an exprels ſaving, plainly intends to favour ; but 
a forfeiture of the offender's 1ight tg his own lands can 
prejudice none but himſelf and his heirs. Fob. 334. 
2 Roll. Rep. 305. | ; 

6. In the conſtruCtion of the ſlatute of 33 H. 8. it 1s 
agreed, that a power of revoking the uſes of. a ſettlement 
may be forfeited by force thereof, if the execution of it 


' require nothing but what may be as well performed by 


any other perſon, as by the party himſelf by whom it was 


reſerved, as the tender of a ring, &c. neither doth the 


mention of ſuch conſiderations and inducements tor the 


_ reſerving ſuch a power in the preamble of it, as are inſe- 


parable from the perſon, alter the caſe, if nothing of this 

kind be inſerted in the proviſo itſelf, by which it is re- 

ſerved ; but if ſuch proviſo require any thing of this kind, 
Vol, I. N* 78, | 


) 


0 . © 

it prevents the forfeiture ; as if it be worded thus : that 
if the party ſhould be minded to alter and revoke the uſes, 
and fi2nify his mind in writing under his hand and ſeal, 
or if it only require, that the revocation be under his hand 
and ſeal, without ſaying any thing about changing his 
mind ; or, as ſome fay, if it only require the tender of a 
ring by the party, po adtune declarante his intent, &c: 
7 Co. 12, 13. Peoph. 18. 1 And. 293. Moor 303. 4 
Leon. 135. Paim. 433. 1 Roll. Rep. 14%. 2 Keb. 5606, 
703, 773 1 Lev. 279, Lane 44. 

Phat neither an annuity granted fro confilio impendends, 
nor an office granted for life, and requiring ſkill} and con- 
hdence, are forfeitable by theſe ſtatutes ; but ſuch office 
in fee may be forfeited without the aid of them, becauſe 
the grantor, in giving au eſtate deſcendable to all the heirs 


of the grantee, however unqualified, appears-not to have 


been induced to make his grant from the conſideration of 
the peculiar merit of the perſons who are to execute the 
oflice. Pic. 381. Plow. 379. 

By an aCt of Parliament made 13 Car. 2. it was en- 
ated, that all the manors, mefluages, lands, tenements, 
poſſeſhons, and reverſions, remainders, rights, intereſts, 
hereditaments, leaſes, chattels real, and other things of 
what nature ſcever, that Sir John Danvers, of any other 
to his uſe, or in truſt for him, had the 25th of AZarch, 
1946, or at any time aſter, ſhould he forfeited to the 
King ; and it was adjudged, that by force of theſe words, 
all interej!s of what nature joever, an eſtate tail was for- 
ſeited. 2 Leon. 169. 2 Fon. 55. 2 Mad. 130. 3 Keb. 
459, 651, 712 1 ent 299.  Pellexf. 181. B. C. 

But it 1s ho'den, that the ſtatutes of pramunire, which 
give a general ſo: ieiture of ail the lands and tenements of 
the offender, extend not to land in tail. Co. Lit. 130. 

It is agreed, that a ſaving againſt a corruption of blood; 
In a ſtatute concerning ſelony, ſaves the land to the heir, 
becauſe the eſcheat to the lord for felony is only pro de 
feftu tenentts, occalioned by the corruption of blood ; alſo 
the ſaving the land to the heir ſaves the corruption of 
blood and lols of dower. Tales P. C.8. 3 Inft. 47. 

But a faving againſt a corruption of blood, in a ſtatute 
concerning high-treaſon, does not ſave the land to the 
heir, becauſe the land goes to the King by way of im- 
mediate forſeiture, and not by way of eſcheat. 1 Salk, 


85, | 


3. To what time the forfeiture ſhall have relation; and 
what 15 to be done with the offender's goods before conviction. 
The forfeiture upon an attainder of treaſon or felony 
ſhall have relation to the time of the offence, for the 
avoiding all ſubſequent alienatioas of the lands ; but to 
the time of the conviCtion, or fugam fecit found, Fc. 
only as to chattels, unleſs the party were killed in flying 
from, or refifting thole who had arreſted him ; in which 
caſe it is ſaid, that the forfeiture ſhall relate to the time 
of the offence. Piuw. 488. b. | Co. Lit. 2. b. 8 Co. 170. 
But if the time proved varics from that laid in the indict- 
ment, and the jury find the defendant guilty generally, 
the forfeiture ſhall relate to the time laid, till the verdict 
be falſified by the paity intereſted, as it may be in this 
reſpeCt, though not as to the point of the offence. Ha''s 
P. C. 264, 270. 3 Int. 230. But if the jury find the 
defendant guilty on the day on which the faCt is proved, 
whether betore or after the day laid in the indiftment, in + 
fuch caſe the forfeiture ſhall relate to the day fo ſpecially 
found, MKe'yn; 16. Hale's P. C, 264. 2 Inft. 318. 3 
Inſt. 230 | RO 
No attainder whatſoever ſhall have any relation as to 
the mean profits of the lands of. the perſon attainted, 
but only from the time of the attainder. 8 Cv, 170. 
Plow. 488, PEN 
'The torfeirure of a perſon becoming fol de ſe has rela- 
tion to the time the mortal wound was given, ſo that ail 
intermediate alienations are avoided. Plow. 260, 5 Cs. 
110. Hales P. C. 29. | 
It hath always been held, that one indifted or appealed 
of treaſon or telony may, bona fide, fell any of his chat- 
tels real or perſonal, for the ſuſttnance of himſelf and 
family, until they be aCtually forfeited, 8 Co. 171. 


= But 


0 TI F-23- | | 
But where a perſon bring in Newgate for robbery and | reaſon of the attzinder he cannot do. Cv. Lit. 392. 


burglary, before conviftivn, made a bill of ſale of all his Daiif. 14. ple 3 1 Vent. 416. | | 
goods to his ſonz and on trover brought by the ſon. So if, there be two brothers, and one of them, having 
againſt the ſheriff of Londn, it was held by Holt, that | flue a ſon, be attainted, and either the ſon or uncle pur- 
the bill was fraudulent, and. that though a fale, bona fide, chaſe land, and die without iſſue, the other cannot be his 
for a valuable confideration, had been good, becauſe the | heir, becauſe the blood of the father, through whom 
- party had a property in the gools till conviction, and | the deſcent muſt be conveyed, is corrupted, Dyer 247. 
ought to be reaſonably ſuſtained out of them, yet that pl. 40. Cre. Car. 543. 1 Vent. 417, 425. 
ſuch a conveyance as this cannot be intended to any | But it is alſo a general rule, thet the attainder of a per- 
other purpoſe than to prevent a ſorfeiture, and defraud | ſon who need not be mentioned in the conveyance of the 

\the King; and this he ſaid was a fraud at Common Law. deſcent, does not hurt, let the anceſtor be ever ſo re- 

Shin. 357» mote z. and that therefore where one may claim as imme- 

It ſcems the better opinion, at this day, that before in- | diate heir to another, without deriving the deſcent through 
ditment the goods of the offender cannot be ſearched | any other, he ſhall not be barred by the attainder of any 
and inventoried, and that after inditment they cannot be | other. Lit. Rep. 28. Noy 159, 166. 1 Lev. 60. 1 
ſeized and taken away till the felon is conviQted ; for till | Sz4. 200. 1 ent. 413. 
the conviction the property remains in the felon. 3 /n/t.| As if the ſon of one attainted purchaſe land, and have 
229. Bridg. 57. Hales P. C. 269. | a ſon, and die, ſuch ſon thall inherit him, becauſe he de- 

And by the 25 Ed. 3. cap. 14. it is enafted, © That | rives his deſcent immediately from him. 1 ext. 416. 
no ſheriff, under-ſheriff, nor eſcheator, bai:iff of fran-=| So if a man hath two ſons, and 1s attainted, and one 
chile, nor any other perſon, take or ſeize the goods of | of the ſons purchaſe lands, and die without iſſue, the 
any perſon arreſted or impriſoned for ſuſpicion of felony, | other ſhall be his heir, becauſe he may make his title 
before the ſame perſon ſo arreſted and impriſoned be con- | without mentioning the father ; and therefore there is no 
victed or attainted of ſuch felony according to the Jaw, | diſability in the one to be repreſented, or in the other to 
or elſe the ſame goods ctherwiſe lawfully fgrfeited ; upon | repreſent. Co. Lit. 8. a. 4 Leon, 5, Cro. Fic. 5.9. 1 
pain to forfeit the double value of the goods ſo taken to | Ro/, Abr, 625. pl. 5. Cro. Car. 543. Paim 1g. 1 
him that is ſo hurt in that behalf, by aCtion of debt, &c.”” | Lev. 59g. 1 Vent. 125. 2 Rl. Ref. 93, 2 Sid. 25, 27. 
For precedents of ſuch actions, ſee 1 Lutw. 132. Cro.| Moor 569. pl. 775. Noy 158. Lit. Rep. 28. 

_ Eliz. 749. E | EE. | So where a perſon attainted hath iſſue by a woman 

'This ſtatute is to be in affirmance of the Common | ſeiſed of lands of inheritance, ſuch ifſue may inherit the 
Law, and hath been adjudged to extend as well to the | mother, though he never had any inheritable blood from 
ſeizure of money as of any. other chattel. 8 Co. 171. | the father. Noy 159, 167. Stuund/), P., C. 196, 2 

| Raym. 414+ | Sid. 248. Cro. Fac. 539. Lit. Rep. 28. 1 Lev. 59, 

\ It feems plain from this ſtatute, that goods may be| 1 Sid. 201. 1 Lent. 422. Co. Lit. 84. b. | 
. ſeized as ſoon as they are forfeited ; and it ſeems the | If the father of a perſon attainted die ſeiſed of an eſtate 
whole townſhip is aniwerable for them to the King, and | of inheritance during his life, no younger brother can 
may ſeize them wherever they can be found. Co. Lit.| be heir, but the land ſhall rather. eſcheat ; the elder bro- 
391. 1 Hawk, P. C. 455. | | ther, though attainted, is ſtill a brother, and no other 

And at Common Law it was no plea for ſuch town=-| can be heir to the father while he is alive; but if he die 
ſhip, that the goods were delivered to the cuſtody of 7. 8. | before the father, the younger brother ſhall. be heir, be- 

| who embezzled them, &c. but it 1s enacted by 31 Ed. 3. | cauſe there is no default in the father to be repreſented, 

cap. 3. that if any man or town be charged in the Ex-| nor in the younger ſon to repreſent the father after the_ 

; _ chequer by eſtreats of the Juſtices of the chattels of fugi- | death of his brother. Co. Lie. 8. a. 13. a. Noey 166, 

i | © tives and felons, and will alledge in diſcharge of him| 170. 1 Lev. 609. 1 Sid, 195. 1 Yent, 413. | 

another which is chargeable, he ſhall be heard, and right | But if the eldeſt fon left iſſue, and died, ſuch iſſue 
done to the other. 2 Hawk. P.C. 456. could not have inherited, but ſuch land muſt have ef- 

| | | | | cheated, becauſe the eldeſt ſon could not have repreſented 

4. How far the offender's blood is corrupted; and in what | the grandfather, but by the mediation of the father, and 
caſes the wife ſhall loſe her dower. | [as ſtanding in his ſtead, and that in this caſe he could 

It is clearly agreed, that, by an attainder of treaſon or | not do, becauſe the father can have no repreſentatives, 
felony, the blood of the offender is ſo far ſtained and cor- | and the younger ſon could not inherit, becauſe the elder 
 ___ Tupted, that the party loſes all the nobility or gentility he |line is ſtill continuing, which excludes the younger, 

; | might have had before, and becomes ignoble. Co. Lit. | Dyer 48. | Wy 

q 8, 41. 3 Inſt. 211. Staundf. P.C. 195. | If a man be ſeiſed of lands in fee, and hath ifſue two 

Alſo it is clearly agreed, that he can neither inherit as| daughters, and one of them is attainted of felony, and 
heir to any anceſtor, nor have an heir ; and the policy of | the father dies, both davghters being alive, one moicty 
3h the law herein is to make men more mindful of their al- |ſhall deſcend to the innocent daughter, and the o hgr 

| legiance, and to deter them from taking up arms againſt | moiety ſhall eſcheat. Co. Lit. 163. b. 

1 the crown ; for as the natural love men have for their | But if a man makes a leaſe for life, remainder to the 
poſterity often reſtrains them from aCtions which would | right heirs of A. being dead, who hath iſſue two daugh- 
prejudice them, either by intailing the infamy of ſuch | ters, whereof one is attainted of felony, it ſeems the re- 
actions on them, or making them ſharers in the puniſh- | mainder is not good for a moiety, but void for the whole. 
ment which the law has appointed for ſuch offences ; ſo| Co. Lit. 163. b. Ps end oo | S; 
men are leſs careful of their perſons, when their miſcar-| For in the firſt caſe the lord by eſcheat muſt make a 
riages will neither involve their children in guilt or pu- | title to deveſt the eſtate, which was once lawfully veſted 
niſhment of them. Cv. Lt. 8. a. 391. b. 392. Staundf. | in the anceſtor, which he cannot do, becauſe there is no 
P. C. 165, Bro. Nobility, 21. Cro. 66. defect in this caſe, fince the anceſtor may be legally re- 

Therefore it is laid down as a ſure rule, that where=-| preſented, and the innocent daughter may'legally repre- 
ever it is neceſſary for any one, who would make a title | ſent; and therefore there can be. no title in the lord to 
to another, to derive the deſcent through him, that the | evi that moiety, though he has a title to the moiety of 
attaigder is an effeftual bar to ſuch title, unleſs the Jand | the offending daughter, who after her crime can repreſent 
were intailed, in which caſe he claims per formam doni, | no man ; but in the ſecond caſe, the fiſters are to make 
and paramount his title. Cro. Gar. 543» Lit. Rep. 28. |title to the remainder, which they cannot do, becauſe to 
Noy 159. 1 Vent, 413, 417. 1 Lev. 60, 1 Sid, 200. | make title to the remainder, they muſt bring themſelves 
Lit. ſeft. 746. 3 Co. 10. 8 Co. 166. a. | within the words of the gift; and the innocent daughter 

As if there be grandfather, father, and ſon, and the | cannot take upon her the charaCter of an heir alone, ſince 
father is attainted, the ſon cannot claim as heir to the they both make but one heir to the anceſtor; and both 
grandfather of the lands in fee ſimple, becauſe he muſt of | cannot Join, becauſe one is attainted, and incapable of 
neceſſity derive the deſcent through the father, which by | that charater. Co. Zir, 163. 8. | 


Although 
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Although a perſon attainted be to many purpoſes look- 
ed upon as dead in law, yet he hath a capacity to pur- 
chaſe land, which the King ſhall have upon office found, 
and not the lord of the fee, becauſe his perſon being for- 
feired to the King, he cannot purchaſe but for the Fing, 
C6 Lite. 2: be " 
- But if a man attainted be pardoned by aQt of Parlia- 
ment, he may purchaſe as before, for he is totally reſtored 
| and inheritable to all perſons ; but if he be pardoned by 
charter, he may thenceforth purchaſe lands, but cannot 
inherit his former relations; for the King's charter cannot 
alter the law, or take away the right of others, or reſtore 


the relation that was loſt. C5. Lit. 8. a. 391. b. 392. b. 


Staunaf. P. C. 195. 3 Inft. 233 Daliſ. 14. pl. 3. | 
If a man be attainted, and after pardoned by charter, 
the children born before ſuch pardon ſhall not inherit; 


but if they fail, the children born after ſuch pardon roay 


inherit him ; for the pardon makes him capable of new. 
relations as well as of new purchaſes, though all the old 
legal benefits and relations are loſt, Noy 170. Co. Lit. 
8. a 3 Infle 23% ZE ROK 
| Before the ſtatute of 1 E.$<. cap. 12. the wife not 
only loſt her dower at Common Law, but alſo her 
dower ad »/tium eccleſiz, or ex aſſenſu patris, or by ſpecial 
cuitom (except that of gavelkind,) by the huſband's at- 
tainder of treaſon or capital felony, whether committed. 
before or after the marriage. Co. Lit. 31. b. 37. a. 41. 4. 
F. N. B. 150. Perk. ſet. 368. Bro, tit. Dower 82. 
Plow. 261. Ds | 

But the wife forſeited lands given jointly to her huſband 
'and her, whether by way of frank-marriage or otherwiſe, 
but only for the year and day and waſte. C5. Lit. 37. 
3 [ft 216. | 

lt is enafted by 1 Ed. 6. cap. 12. par. 17, That albeit 
atiy perſon ſhail be attainted of any treaſon or felony 
whatſoever ; yet notwithſtanding every woman, that ſhall 
Fortune to be the wafe of the perſon ſo attainted, ſhall be 
endowable and enabled to demand, have, and enjoy her 
dower, in like manner and form as though her huſband 
had not been atrainted, Sc. 

But this is repealed as to treaſon by 5 & 6 E. 6. cap. 11. 
par. g. by which it is enacted, «* 'Phat the wife, whoſe 
huſband ſhall be attainted of any treaſon whatſoever, ſhall 
'jn no wiſe be received to aſk, challenge, demand, or have 
dowry of any the lands, tenements, or hereditaments of 
the perſon fo attainted, during the ſaid attainder in 
force.” | 

If the huſband, ſeiſed of lands in fee, makes a feoffment, 
and then commits treaſon, and is attainted of it, the wife 
ſhall not recover dower againſt the feoffee. Bendl, 56. 
Dyer 140. Co. Lit. 111. a. | | 

So if the huſband is attainted of treaſon, and after- 
wards pardoned, yet the wife ſhall not recover dower ; but 
of lands purchaſed by the huſband after the pardon, the 
wife ſhall be endowed. 3 Leon. 3. Perk. fe 391. , 

If a huſband having levied a fine with proclamation, 
is erroneouſly attainted of treaſon, and the five years paſs 
"after his death, and then the outlawry -is reverſed, 'the 
fine and nonclaim are .no bar till five years are paſled 
aſter the reverſal, becauſe the wife could not ſue for her 
dower while the attamder ſtood in force, neither could 
js any way reverſe it. . 3 Inſt. 216. Moor 639. pl. 


"After the making of the ſtatute of 1 E. 6. cop. 12. it | 


ſeems to have been doubted, whether the wife ſhould not 


lofe her dower in caſe of any new felony made by aCt of | 


Parliament; and therefore where ſeveral offences have been 
made felony ſince, care has been taken to, provide for the 
wife's dower. 2 Bac. Abr. 584. See 12 Yin, Abr. tit. 
Forfeiture. ny | 
Fozxfeiture in civil caſes. A forfeiture of copyhold by 
felling timber was relieved in equity ; but Lord Keeper 
declared, that in caſe of a wilful forfeiture he would not 
relieve. Hill, 19 Car. 2. Chan. Caſes g0. FEE, 
| In caſes of forfeiture of a leaſe for non-payment of 
 ground-rent, and a recovery in ejectment, Chancery will 
not relieve on tender of arrears and coſts, whete the for- 
feiting perſon was offered the ſame terms by the ground- 


% 


F O R 


Feffries C. Vern. 449. Paſch. 1687. 
In vaſe 'of | 
can give ſatisfaQtion. 1 Salk, 156. Grimſton v. Lord Bruce 
& ux. in Canc. Nt TEM 
A wilful forfeiture, by ſuffering a recovery in point of 
law, was ſupplied and helped in equity, . becauſe of an 
agreement precedent. Paſch. 16 Car 2. Chan. Caſes 49. 
An afſent after refuſal was allowed to prevent a for- 
feiture ; for a forfeiture ſhall not bind where a thing may 
be done afterwards, or any compenſation made for it, 


unleſs where there is a deviſe over to a third perſon. 2 
Vent. 352. , | | 


Equity will not relieve againſt a forfeiture incurred 
by aCt of Parliament. dS. Rep. faid to be Lord Har- 
court's, tit. Forfeitures, 1723. 

Upon the diſabling ſtatute of 11 & 12 IY. 3. cap. 4+ 
ſet. 4+ Lord Cowper inclined, upon a bill brought by an 
after proteſtant remainder- man, and. upon another bill by 
the heir at law a proteſtant, to direCt an iſſue to try 


| whether 7. S. to whom a firſt remainder was limited, 


was a papiſt at the time that the remainder ſhould have 
veſted in him ; and this was deſired by the plaintiffs ; but 
in regard the aCt inflias a forfeiture and diſability, and 
therefore is to be taken ſtrictly, that F. $. being above 


| eighteen at the making the ſettlement, and fo not within 


the clauſe of retrieving the eſtate by returning to the pro- 


but leſt them to go on and try their ejetments upon ſeveral 
demiſes, and direed that none of the truſt-terms, or 
eſtates in the ſettlement, previous to the ſaid eſtate li- 
mited to F. S. or meſne betwixt him and the after pro- 
teſtant remainder-man, ſhould be given in evidence, or 
inſiſted upon ; to the intent, that it might be tried whe- 
ther 7. S. who was ſtrongly affirmed to be a papiſt, but 
had controverted it, was capable of taking or not, and who 
had the title, in caſe he was not capable of taking, whe- 
ther the remainder-man by the ſettlement, or the heirs at 


law. Wms's Rep. 352, 353. Trin. 1717. 


Fozfeiture of macriage, {Forisfafura maritayii,) Is a 
writ which lay againſt him, who, holding by knights- 
ſervice, and = under age, and unmarried, refuſed her 
whom the lord offered him without his diſparagement, 
and -ad_ag another. F, N. B. fol. 141. Reg. Orig. 
ol. 163. - 

4 Fozgabulam, ( Forgavel,) A ſmall reſerved rent in 
money, a quit-rent. Cowell, edit. 1727. 


At Common Law is an offence in falſly and fraudulently 
making or altering any watter of record, or any other 
authentic matter.of a public nature, as a pariſh regiſter, 
or any deed or will, and puniſhable by fine and impriſon- 
ment, and ſuch other corporal puniſhment as the court in 
diſcretion ſhall think proper. But the miſchiefs of this 
kind increaſing, it was found neceſſary to. guard againſt 
them by more ſanguinary laws. Hence we have feveral 


gery, and which inflict .ſeverer ;puniſhments than were 
566. 
' 1. What ſhall be deemed forgery by the Common Law, that 


is, before any att of Parliament was made concerning this 
offence, _ NR TY | | 
2. What fhall be deemed forgery by flatutes, and the pu- 
niſhment thereof. | 
3. Pleadings. 


1. That ſhall be deemed forgery by the Common Law, that 


offence. 
counterfeiting a man's hand and ſeal, which may often be 
done innocently, but in the endeavouring to give an ap- 
pearance of truth to a mere deceit and fallity ; and either 


” impoſe that upon the world as. the ſolemn at of > 
| TRL ;  6ther 
A 


}andlord before the bill brought, and refuſed them 3 per | 


a foriciture equity can relieve, where they 


teſtant religion (which probably was intended by the Par- 
| liament), his Lordſhip would not aſliſt the plaintiffs ſo far; 


Fozgery, (from the Fr. forger, i. e. accudere, fabricare) | 


ats of Parliament declaring what offences amount to for - 


at the Common Law. 1 Haw. Þ. C. 182. 2 Bac. Abr. 


is, befare any a of Parliament was made concerning this 


The notion of forgery doth not ſo much conſiſt in the. 


— 
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other, which he is no way privy, or at leaſt to make 


a man's own act appear to have been done at a time | 
when it was not done, and by force of ſuch a fallity to 


give it an operation, which in'truth and juſtice it ought 
not to'have, 1 Fluwt. P. C. 183, 1 Rl. Abr. 28, 29. 
'21-:C0 27» | PR 9G 

Hence it is held to be forgery for a man to make a 
feoffment of certain lands to FS, and afterwards make a 
deed of feoſfment of the ſame lands to F. D. of a date 
prior to that of the ſcoTment to 7. S. for herein he fal- 
ſhes the date in order to defraud his own feoffee by mak- 
ing a ſecond conveyance, which at'the time he had no 
power to make. 3 /r/t. 169, Puit. 46. b. 27 H. 6.3, 
1 Hawk. P. C. 102. 

Alfo it is forgery for a man, who is ordered to draw a 
will for a fick perſon, to inſert legacies in it of his own 
head. Moy 101. Moor 759, 760. 3 Inſt. 170. 1 Hawk. 
P. C. cont. Dyer 288. 6b. ; NE | 

So if one inſerts into an inliAment the names of thoſe 
againſt whom io truth it was not found, this is forgery. 
3 Mod. 66. 1 Hawk. P C. 183. | | . 

So where finding another's name at the bottom of a 
Jetter, at a conſiderable diſtance ſrom the other writing, 
cauſes the letter to be cut off, and a general releaſe to 
be written above the name, and takes off the ſeal and 
fixes it under the releaſe, 3 Inſt, 171. ft Hawk. P.C, 
183. | 

Alfa the making any fraudulent alteration of the form 
of a true deed, in a mateital part of it, is forgery ; as 
the making a leaſe of the manor of Da/e appear to be a 
leaſe of the manner of Sale, by changing the letter D. 
into an $. or by making a bord for five hundred pounds 
expreſſed in figures ſeem to have been made for five thou- 
ſand, adding a new cypher. /A7or 619, 1 Hawk. P.C, 
183. But, in 3 {u/t. 169, Lord C:4e feems to think, 
that a deed fo altered is more properly to be called a falſe 
than a forged deed; but by Serjeant FHaukins this is for. 


_ gery; for a man's hand and ſeel are as falſely made uſe of 


to teſtify his aſſent to an inſtrument, which after ſuch 
an a'teration is no more his deed than a ſtranger's. 1 
Hawk P.C. 183. 

But as the fraud, and intention to deceive, by impoſing 
upon the world that as the aCt of another, which he never 
conſented to, are the chief ingredients which conſtitute 


this offence; ſo it hath been held, that he who writes a 


deed in another's name, and ſeals it in his preſence, and 
by his command, is not guilty of forgery ; becauſe the 
law looks upon this as the other's own ſealing, as done 
by his approbation and command. Pult. 46, 21 H. 6. 
4.6. 1 Hawk, P.C. 183. | | 

So if a man writes a will for another without any di- 
reftions from him, and he for whom it is wrote becomes 


for it is not the bare writing'an inſtrument in another's 
name without his privity, but the giving it a falſe ap 
pearance of having been executed by him, which makes 
him guilty of forgery. MA7oor 760. Tn et 

Alſo he cannot be puniſhed as guilty of forgery, who 
raſeth out the word //bris out of a bond made to himſelf, 
and putteth in marcis, becauſe here is no appearance of a 
fraudulent deſign to cheat another, and the alteration is 
prejudicial to none but to him who makes it, whoſe ſc- 
curity for his money is wholly avoided by it; yet it ſeems 
to be forgery, if by the circumſtances of the caſe it ſhould 
any way appear to have been done with an eye of gaining 
an advantage to the party himſelf, or of prejudicing a 
third perſon ; alſo it 1s holden, that ſuch an alteration even 
without theſe circumſtances, is a miſdemeanor, though it 
be not forgery. Mor big. Noy 99. 1 Salk. 375. 

It ſeems, that by a bare non-ſealauce a man cannot be 
ſaid to be guilty of forgery; as if a man in drawing a 
will omits a legacy which he is directed to inſert ; yet it 
hath been holden, that if the omiſſion of a bequeſt to one 


2100 compos before it is brought to him, it 1s not forgery ;. 


4 


cauſe a material alteration in the limitation of a 'bequeſt” 


to another, as where the omiſſion of a deviſe of an <ltate 
ſor life to one man cauſeth a deviſe of the ſame lands to 
another to paſs a preſent eſtate, which otherwiſe would 
have paſſed a remainder only, he who makes ſuch an 
omiſſion is guilty of forgery. Mr 760, Noy rol. 


© :K 

But it ſeems to be no way material, whether a forged 
inſtrument be made in ſuch a manner, that if .it were in 
truth ſuch as it is counterfeited for, it would be of vali- 
dity or oot 3 and upon this ground it hath been adjudged, 
that the forgery of a proteCtion in the name of A. B, of 
being a member of Parliament, who in truth at that time 
was not a member, is as much a crime as if he were. 
1 Hawk. P. C. 184. 1 Sid. 142, | 

It is clearly agreed, that at Common Law the counter- 
feiting a matter of record is forgery ; for ſince the law 
gives the highell credit to all records, it cannot but be of 
the utmolt i}] conſequence to the public to have them 
either forged or falfified. 1 Rol. Abr. 65, 76, Yelv. 146. 
Cre. Eliz. 178. 1 Mod. 66. | 

Allo it is agreed to be forgery to counterfeit any other 
authentic matter of a public nature, 2s a privy ſeal, or 
licence from the Barons of the Exchequer to compound 
a debt, or certificate of holy orders, or a proteQtion from 
a pariiament man. 1 Rel, Abr, 68. pl. 33, Cro. Car. 
326. 1 Ton. 325. 1 Rel. Aor. 6s. pl, 5. 2 Bulſ. 137» 
[ZN;.19901.S:d, 143. -- | 

It is alſo  unqueitionable, that a man may be in like 
manner guilty of forgery at Common Law by forging a 
deed ; and therefore it ſeems, that one may be equally 
guilty by forging a will, which cannot be thought to be of 
leſs conſequence than a deed. 1 Rol, Abr. 66. pl. Io. 
Raym. 1, Owen 47. 1 Sid. 278, 3 Leon. 1970. Mer 
760. MNyy 161, Dyer 302, and 1 Hawh. P.C. 184. 
where it is ſaid, that he cannot find this point any where 
directly holden. | 

There ſeem to be ſome ſtrong opinions in the books, 
that the counterfeiting any writings of an inferior nature 
to thole above mentioned, 1s not forgery at the Common 
Law ; alſo it bath been holden, that the forging anuther's 
hand, and thereby receiving rent due to him from his 
tenants, 1s not puniſhable at all ; but by Zawh, it cannot 
ſurely be proved by any good authorities that ſuch baſe 
crimes are wholly diſregarded by the Common Law, as 
not deſerving public proſecution ; for the opinion, that 
they are puniſhable by no law, ſeems by no means to 
be maintainable, ſince many of them are moſt certainly 
punithabie by force of 33 7. 8. cap. 1. Neither can it 
be a convincing argument, that they are not puniſhable 
at Common Law, becauſe they are of a private nature as 


| much as other writings concerning ſuch matters; yet no 


one will fay that the making a falſe deed concerning a 
private matter 1s not punithable at Common Law ; but 
perhaps, ſays he, it may be reaſonable to make this 


 diſtinEtion between the counterfeiting of ſuch writings, 
the foigery whereo!, as in the above caſes, is properly 


puniſhable as forgery, and the counterfeiting of other 
writings of an inferior nature that the former is in itſelf 
criminal, whether any thicd perſon be aCtually injured 
thereby or not; but that the latter is no crime, unleſs 
ſome one receive a prejudice from it. 1 Rel. Rep. 431. 
1 Sid. 16, 155, 451. 1 Rel. Abr. 66. pl. 8, g. IWVinch 
40, 90. 3 Leon. 231. 1 Leon. 101. Cre, Eliz. 296, 
853» Foes 2065, Cro. Eliz, 166. Telv. 146, I 

Hawk, 'P. C. 184. | 

' But theſe opinions came fully to be conſidered in a 

late noted cate, where it was held, that the counterfeit- 

ing a releaſe or acquittance for a ſum of money, though 

without ſeal, was forgery ; and that it would be the moſt. 
injurious notion, and even, a refleftion on the Common 

Law, to'ſuppoſe it fo defeCtive as not to provide a remedy 

avainſt offences of this nature.” This caſe was thus : an 


information was exhibited in the name of the Attorney=, 


general, charging that Mr. JYard, exi/lens onerabilis to de- 
liver to the Duke of Bucks three hundred and fifteen tun 
aud one quarter of alum ad certum diem jam preteritam, 
did, with intent to deſraud him thereof, forge an in- 
dorſement on the back of a certificate in the words and 
figures following : « Mr. F:h: Ward, 1 hereby order 
you to charge ſix hundred and lixty tuns and one quarter 
of alum to my account, part of the quanti:y here 
mentioned in this certificate, and for your fo doing ihis 
ſhall be your diſcharge. Buckingham, April 30, 1706.” 


| The'"information likewiſe charges a publication of it, 


| knowing it to be forged. Upon Not guilty pleaded, it 


Was 


{ 
| 


F O R 
was tried at the bar, and a verdi& found for the King 
in Ea/ter term 12 George. 'The defendant abſconded till 
the laſt day of Adichaelmas term, when he voluntarily 
came into court, and deſired to be bailed : but the court 
refuſed it, and ſo he was committed. And now in H:- 
lary term his counſel (Mr. Hungerford, Mr. Ketelbey, 
Mr. Filmer, Mr. Bootle, and Mr. Strange) took ſome 
objeQtions in arreſt of judgment, and what they princi- 
pally relied upon were theſe : 1. That this is not ſuch a 
paper, of which a forgery could be committed at Com- 
mon Law. This is laid as an offence at Common Law; 
and Hawkins, in his Pleas of the Crown 182. ſays, that 
it muſt be of a matter of record, or any other authen- 
tic matter of a public nature, as a deed or will : other 
writings of an inferior nature, as forging the hand of an 
authority to receive rent, counterfeiting a letter made in 
another .man's name, &c. are (fays he) more properly 
puniſhable as cheats on the 33 #. 8. c. 1, In Gro. Elrz. 
166. it is held not actionable, to ſay, © You have falſe- 


ly forged your father's hand, and thereby falſely have 


rocured your father's tenants to pay their rent to you;” 
| what it would not be forgery, it he had done ſo. 1 
Rol. Abr. 66. 2. It does not appear he was chargeable 
to deliver the alum at the time he did the fat. - Exi/- 
tens onerabilis 1s at the time of the information, and then 
it wants one neceſſary ingredient to make it a forgery at 
Common Law, which is, that it be to ſomebody's da- 
mage. 

Mr. Attorney, Mr. Lee, Mr. Marſh, Mr. Fazaterley, 
and Mr. Yerney, e contra argued, that this was forgery 
at Common Law; and that it was the higheſt refleftion 
upon the law, to imagine there ever was a time, where- 
in ſuch a faCt as this was not puniſhable by the law of 


England. As to the paſſage in Hawkins, it is not war- 


ranted by the authorities quoted in the margin, and he has 
Jaid it down much tob large. Si. 12. is an indiftment 
at Common Law, for forging letters of credit to raiſe 
money, and nobody imagined it did not lie; and there it 


| is not laid that he actually received money upon it, which 


makes the caſe an anſwer to both exceptions. 5 Med. 
I37- Salk, 342. Indidtment for forging a bill of lad- 
ing. 1 Sid. 142. Counterfeiting a proteCtion from a 


member of Parliament. Salk. 40b. Hil, 32 Car. 2. 


rot. 3&. Rex v. Sheldon, for forging a bill of exchange. 
Ray. 81. The like for forging a warrant: of attor- 
ney. Mich. 6 Gee. Rex v. Ward (a brother of the de- 
fendant.) Indictment for forging a promiflory note, and 


| laid at Common Law ; and never imagined it was not an 


offence ; and the defendant was convicted. 1 Sz. 71. 
3 Leon. 170. is for forging the entry of a marriage. It 
could not be an indictment as a cheat on the 33 H.8. 
becauſe there muſt be an aCtual obtaining upon that ſta- 


| tute. As to the exi/tens oneratbilis, it is not neceſſary to 


ſhew an aCtual damage, a poſſibility of damage is ſufh- 
cient. There was no money raiſed in the caſe in S71/es. 
And if it was a bond, the party cannot be hurt by a 
forged one, and yet the forger ſhall be puniſhed. 'The 
jury have found that it was done with defign to avoid 
the delivery, and defraud the Duke, which is ſufficient. 


\ But to take it as ſtrong as poſſible, and make ex//tens re- 


late to the time of the information ; yet ſurely it will be 
a forgery, though done before the time was aCtually come 
in which he was to deliver it. If a man is to pay money at 
a future day ; ſhall his forging a releaſe before the day, 
and keeping it by him till the time comes to. make uſe 
of it, be no crime? If it imports a prejudice, it is a 
crime at Common Law. Mo. 619. Ney 99. 44: Uh 

To this it was replied by Mr. Fard's counſel ; that 


| No caſe was cited where it was determined to be an of- 


fence at Common Law, and the precedents cited paſſed 
ſub filentio That there was no refletion on the law, for this 
ever was puniſhable, though not as a forgery, but a cheat : 


They did not fay it was no crime, but it was not this, 


That this was an obtaining within 33 H. 8. becauſe he ob- 
tains a right to keep that alum, which otherwiſe he 
would be obliged to deliver to-the Duke, And the pre- 
amble of 5 £liz, cap. 14. which takes notice of theſe of- 
tences, and calls them notable onesz yet complains of 


the mild puniſhment that was inflicted at the Common - 


Vor.Il. N* 78. 


—_— 


% 


Law, which is an argument they were not puniſhed as 
forgeries. | | 

Per curiam : As there is no judicial authority on either 
fide, we muſt take it up upon the reaſon of the thing. 
There is no reaſon why this ſhould not be puniſhed as a 
forgery, as well as if it was a deed ; the injury may be as 


great, or greater, for the value may be 100,000 /. in one + 


caſe, and a deed perhaps affe&t only a ſingle acre of land. 
The Ratute 5 Zliz. ſhews this to be a crime, by uſing | 
the word writings, in contradiſtinRion to. deeds; It can-. 
not be proſecuted as a cheat at Common Law, without an' 
actual prejudice, and that is an obtaining on the 33 H. 
8. The caſe cited out of Cre. is not law, and ſurely 
thoſe words are aCtionable. Regina v. Travers was forg- 


ing an indorſement on an army debenture; and laid as 


at Common Law, The reaſon why we do not meet 
with an ancient determination is, becauſe perſonal cre-' 


dit was formerly ſmall, and theſe writings not made uſe' 


of. It is not neceſſary to ſhew an aQtual prejudice, a 


poſſibility is enough ; and here it appears, there would _ 
have been one, if the forgery had ſtood. Fudicium pro 
rege. Afterwards he was ſentenced to ſtand in the pil- 


lory before YY/iftminſter-hall gate, (which he did) to pay 
500 /. and find ſureties for ſeven years, and commitment 
till all was performed. Hill. 13 Geo. 1. 'The King v. 
Ward. Stran. 747. L. Raym. 1464. $.C. 
Indictment ſetting forth, that defendant intending to 
defraud the King, and unjuſtly to procure a payment to 
be made as to the widow of an officer, did knowingly 
publiſh a certain falſe and counterfeit affidavit, purporting' 
to have been ſworn by one Elizabeth Roe, before Thomas 
Engier, Eſq. a Juſtice of the peace, by which means he 
received 5/1. 6s. 8d. of the paymaſter of the King's 
bounty ; and this was laid as an offence at Common Law. 
After verdiCt for the King, it was moved in arreſt of 
judgment, that this not being laid to be forged by the de- 
tendant, was not an offence at Common Law, but he 


ought to have been indicted on 33 H. 8. cap. 1. as fora 


talle token. Sed per curiam ; Since Ward's caſe this can' 
never be doubted. And it: has always been held, that: 


the ſtatute did not create a new offence, but only added' 


a farther puniſhment where the indiftment is contra for- 


mam ftatutt, The 5 Eliz. cap. 14. reciting the forgeries at 


Common Law, has the word writings, in contradiſtin&ion' 
to deeds: and it is in the eletion of the party, in the 
caſe of forging deeds, to lay the inditment either at 
Commoq Law, or upon the ſtatute. Judgment pro Rege. 
Mich. 14 Gee. 2. Stran, 1144. The King v. Obrian. 


Forgery to the party's own detriment only, is not cri- 


minal.  L. Raym. 530» 1 Sath. 375. 


2. What ſhall be deemed forgery by flatutes, and the 
puniſhment thereof. 

By the ftat., 5 Eliz, Þ. 14: /ef. 2. it is enacted, . 
&« 'That if any perſon or perſons, upon his or their own: 
head and imagination, or by falſe conſpiracy. and. fraud 
with others, ſhall wittingly, ſubtilly, and falſely, forge or 


make, or ſubtilly cauſe, or wittingly affent to be forged 
or made any falſe deed, charter, or writing, ſealed court- 


roll, or the will of any perſon or perſons in writing, 
to the intent that the eſtate of freehold or inheri- 
tance of any perſons, of, in, or to any lands, tene- 
ments, or hereditaments, freehold or copyhold, or the 
right, title or intereſt of any perſon or perſons, of 
in, or to the ſame, ſhall or may be moleſted, trou- 
bled, defeated, recovered, or charged, or ſhall pro- 
nounce, publiſh or ſhew forth in evidence, any ſuch 
falſe and forged deed, charter, writing, court-roll, or 
will as true, knowing the ſame to be falſe and forged, as 
is aforeſaid, to the intent above remembered (except be- 
ing an aftorney, lawyer or counſellor, he ſhall for his 
client plead, ſhew forth, or give in evidence ſuch falſe 
and forged deed, &c. to the orging whereof he was not 
party or privy,) and ſhall be thereof convicted either up- 
on aCtion, or aQtions of forgery of+ falſe deeds, to be 
founded upon the faid ſtatute, at the ſuit of the party 
grieved or, otherwiſe, according to the order and due 
courſe of the laws of this realm, &c. he ſhall pay unto 


the party grieved his double coſts and damages, to be 


Aa found 


# 
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found and aſſeſſed in that court where ſuch conviQtion 
ſhail ke; and alſo ſhall be ſet upon te pillory in ſome 
open mark<t town, or other open place, and there have 
both his ears cut of, alſo his noſtrils ſlit and cut and 
ſzared with a hot iron, &c. and ſhall forfeit to the King 
the whole iſſues and profits of his lands and tenements, 
2nd ſuffer perpetual impciſoment. Nees 

$2. 3. lt is enatted, ** That if any perſon or per- 
ſons, upon his or their own head or imagination, of by 
falle conſpication or fraud had with another, ſhall wit- 
tingly, ſubtilly, and falſely forge or make, or wittingly, 
ſubtilly and falſely cauſe or aſſent to be made and forged, 
any falſe charter, deed, or writing, to the intent that any 
perſon or perſons ſhall or may have, or claim any eſtate 
or interelt for term of years, of, in, or to any manors, 


lands, tene ments, or hereditaments, not being copybold, 


or any annuity in fee (imple, fee tail, or for term of life, 
lives or years ; or ſhall, as is aforeſaid, forge, make or 
cauſe, or aſſent to be made or forged any obligation, or 
bill obligatory, or any acquittance, releaſe or other dif- 
charge of any debt, account, ſuit, demand, or other 


thing perſonal, or ſhall pronounce, publiſh or give in 


evidence, except, as is before excepted, any ſuch falſe or 


forged charter, deed, writing, obligation, bill obligatory, | 


acquittance, releaſe, or diſcharge as true, knowing the 
ſame to be falſe and forged, and ſha!l be thereof conviCt- 
ed by any of the ways and means aforeſaid, he ſhall pay 
unto the party grieved his double coſts and damages, to 
be found and afleſſed in ſuch court where the ſaid convic- 
tion ſhall be had, and ſhall be alſo ſet upon the pillory in 
ſome open market-town, or other open place, and there 
have one of his ears cut off, and alſo ſuffer impriſonment 
{or one year, &c. | | : | 

Seat. 7, 8. It is farther enaCted, ** That if any per- 
ſon or perſons being convicted or condemned of any of 
the offences aforeſaid, by any the ways and means Jimit- 
ed, ſhall, after any ſuch his or their conviction or con- 
demnation, eftfoons commit or perpetrate any of the 
ſaid offences in form aforeſaid, that then every ſuch ſe- 
cond offence ſhall be adjudged felony without benefit of 
the clergy ; ſaving to all perſons other than the ſaid of- 
fenders, and ſuch as claim to their uſes, all rights, &c. 
which they ſhall have to any the hereditaments of any 
ſuch perſon, ſo as aforeſaid convifted or attainted at 


any time before, &c. ſaving alſo the dower of ſuch of-| 


fender's wife, and the right of his heir. 


$222. 10. It is enacted, ** That all Juſtices of oyer and |, | the 
| words of the ſtatute be, if any one ſhall publiſh, &c. ſuch 
falſe and forged deed, &c. knowing the fame to be falſe 
.or forged. 3 Inſt. 191. 1 Hawk. P.C. 187. IE 


terminer, and Juſtices of aſſiſe, ſhall have power to in- 
quire of, hear and determine the offences aforeſaid. 

But it is provided, ſe. 9, 12, & 16. © That this 
act, or any thing therein contained, ſhall not extend to 
any ordinary, or his commiſſary, &c. for putting their 
ſeal of office to any will to be exhibited unto them, not 
knowing the ſame to be falſ®#or forged, or for writing, 
of the ſaid will, or prohibiting :of the ſame ; nor to any 
proCtor, &'c. of any Ecclebaſtical Court, for the writing, 
ſetting forth, or pleading of any proxy, made according 
to the Eccleſiaſtical Law, for the appearance of any per- 
ſon being cited to appear in ſuch court; nor to any 
archdeacon or official for putting their authentic ſeal to 
the ſaid proxy or proxies, nor to any Eccleſiaſtical Judge 
for admitting the ſame; nor to any perſon who ſhall 
plead or ſhew forth any deed or writing exemplified un- 
der the great-ſcal of England, or under the ſeal of any other 


authentic court of this realm ; nor to any perſon who| 


ſhall cauſe any ſeal of any court to be ſet to any ſuch 
deed, charter, or writing inrolled, not knowing the ſame 
to be falſe or forged. | | 


In the conſtruCtion of this ſtatute the following points 


have been holden, 

I. That a falſe cuſtomary of a copyhold manor made 
in parchment, under the ſeals of ſeveral tenants of the 
manor, and containing in it divers falſe cuſtoms, appa- 
rently tending to the diſheriſon of the lord, and falſely 
pretending to be its title, to be ſet forth by the conſent 
of all the tenants and allowance of the lord, is within the 
firſt branch of the forgery mentioned in the ſtatute, as 
being a ſealed writing made to the intent to moleſt the 


| 


"FOR 


inheritance of the lord. Dyer 322.. pl. 26. 3 Lun. 1c8, 
1 Hawk. P. CC, 186, : Fake Fel 2 | 

2, [bat the forgery of a leaſe for years, or of a grant 
of a rent-charge for years, in the name of one who is 
ſeiſed of a freehold or inheritance, is alſo within the laid 
firſt branch of the ſtatute, becauſe the ſaid branch. is 
penned in general words extending to any moleſtation 
whatſoever of ſuch eſtate, without mentioning any eſtate 
or intereſt, in the claim whereof ſuch moleſtation ſhall 
conſiſt : and from this ground it follows, that theſe 
words in the ſecond branch of forgery mentioned inthe 
ſtatute, to the intent that any perſon ſhall claim any ef- 
tate or intereſt for term of years, &'c. are meant only of 
ſuch forgeries which relate to ſuch an eſtate or intereſt 
in eſſe before, 3 Inj. 150. Noy 4% 1 Hauk. P. C. 
186, FRE 


\ 1 3- That the forgery of a will in writing of one [poſ- 
ſefled of ſuch an eltate, mentioning a bequeſt thereof, is 
' within the faid ſecond branch of the ſtatute as being a 
falſe writing, made to the intent that ſome perſon may 
claim an eſtate for years, notwithſtanding the ſaid branch 


makes no expreſs mention of a wi:l, as the ficſt doth, 
Dyer 302. pl. 43- 1 Hawk. P.C. 186. | ,\ 
4. That the torgery of a leaſe of lands in Treland i 
not within either of the branches of the ſtatute. 3 Leons 
170. als __ % 
5. That the forging of a deed, containing a gift of 


mere perſonal chattels, is alſo no way within the ſtatute, _ 


the words whereof to this purpoſe are, © If any perſon 


{hall forge any obligation, or bill obligatory, or any aCc= 


quittance, releaſe, or other diſcharge of any debt, ac« 
count, action, ſuit, demand, or other thing perſonal.” 3 
Leon. 170. 1 Hawk. P.C. 186. CE 2 | 

6. That the forgery of a ſtatute merchant, or of a 
recognizance. in the nature of a itatute ſtaple, by ac- 
knowledging them in the name of another, are within 
the ſtatute as being obligations, becauſe they muſt have 


the ſeal of the party, by the expreſs words of the ſtatute, 


which appoint in what manner ſuch ſtatute or recogni- 
Zance ſiiall be taken 'but that the forgery of the ftatute 
ſtaple is no way within the ſtatute, becauſe- it needeth 
not the ſeal of the party, but only. the ſeal of the ſtaple 


' provided for it. T5 Hen. 7. 15. a 2 Rol. Abr, 466. 


i Hawk, P. C. 186, cont. 3 Injl, 171. 
7.. That he. who is truly informed by another that a 

deed is forged, is in danger of the ſtatute, if he after- 

wards publiſh the ſame to be true, notwithſtanding the 


8. That the double damages to be awarded'to the 
party grieved by a forged releaſe of any obligation, &c. 
ſhall be governed by the penalty, and not by the true 
debt appearing im the condition. 3 /nft, 172. 1 Hawk. 
P, C. 187. YE 2g? | wrogs 

9. That one who hath been convied of publiſhing a 
forged deed, may become guilty of felony by forging an- 
other deed afterwards, as well as by publiſhing any ſuch 
deed, notwithſtanding the ſecond offence be not of the 
very ſame nature with the firſt; for the words of the aC&t 
are, if any perſon being convicted or condemned of any 
of the offences aforeſaid, &c. ſhall after any ſuch convic- 


tion or condemnation eftſoons commit any of the faid' 


offences. 3 1nft, 171, 1 Hawk. P. C. 187. 

10, That notwithſtanding it be neceſſary in every pro- 
ſecution upon the ſtatute, ſtritly to purſue the very word 
of it, (for which cauſe it hath been reſolved, that an in- 
dictment, ſetting ſorth the forgery of a writing indented, 


without adding that it was ſealed, is inſufficient ;) yet. 


there was no neceſſity that the tranſlation of the words of 


the ſtatute ſhould be in proper claſſical Latin, ſo that it 


were intelligible ; and upon this ground it hath been ad- 
Judged, that an indiftment ſetting forth, that the defen- 
dant ſuper caput ſuum proprivm did forge, &c, meaning 
thereby to expreſs that he did it out of his own head, is 
ſufficient. 3 Keb. 356, 367. 3 Inft. 369. 1 Keb. B49. 


2 Keb. 129. 2 Lev. 221, 1 ent. 23, 24. 1 Salk. 356. 


1 Hawk. P. C. 187, wy 
| | In, 41hat 
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' 11. That upon an indictment of treſpaſs, forgery, and 


publication of a_deed, a verdict finding the defendant 
guilty de tranſgreſſione & forgeria previetis, prout ſuperius 
in indiftamento ſupponitur, is \uſficient, becauſe theſe words: 
de tranſgreſſione predit, include the whole; alſo perhaps 
ſuch a verdiEt may be ſufficient for another reaſon, be- 
cauſe the offence is equally within the ſtatute, and the pu- 
niſhment the very ſame, whether the party be guilty both 
of the forgery and publication, or of one of them only. '2 
Lev. 111, 121. 3 Keb. 353. 1 Hawk. P. C. 187. 

12. That if the conveyance be defeCtive, ſo as not to 
paſs the thing intended to be conveyed, yet it is within 
the aft; as where to an indictment of forgery the error 
aſſigned was of a deed inrolled,. and the acknowledgment 
laid eleven months after- the inrollment; and it. beiny 
objeCted, that it being of a bargain and fale it can have no 


force, nor be any way binding to the party, without the” 


acknowledgment ; but the court held, that admitting the 
acknowledgment eſſential, ſo that the inrollment was not 
good, unleſs that appeared (which they ſeemed to deny), 
yet it was within the ſtatute; and that though there be a 
flaw in the conveyance forged, which counſel learned 
may eſpy and avoid, yet the party may be impeached, 
moleſted, and. troubled .by ſuch a, deed,” which makes it 
within the ſtatute, 
Ring ; and Paſch. 4 Geo, 2. 8. P. determined between 
The King and Crooke, See Hob. 272. yo aoeks 
"The. defendant was convicted , on the ſtatute 5 Eliz. 
cap. 14. for forging a leaſe and releaſe. And the indiQ- 
ment ſets forth, that Garbut & uxor were ſeiſed in fee of 
certain meſſuages, lands, and tenements,. called Jawick, 
in the pariſh of Clackton, in E/ſex ; and that the defendant 
forged a leaſe and 'releaſe as from Garbut & ux', whereby 
they are ſuppoſed, for a vaulable conſideration, to convey 
to him ** all that park called Faw:ct Park, in the pariſh 
of Clackton, in E/ſex,* containing eight miles in circum- 
ference, with all the deer, woods, &c. thereto belonging.” 
After verdiCt pro rege, it was moved, in arreſt of judg- 
ment, that the premiſſes ſuppoſed to: be conveyed were fo 
materially different from thoſe which were really the eſtate 
of Garbut & ux*, which was houſes, lands, and tenements, 
that it was impoſlible this conveyance ever could moleſt 
or diſturb them: if it was a true deed, it could not paſs 
their lands at law for want of a proper deſcription ; and 
though where lands are improperly deſcribed, a court of 
equity will oblige the vendor to convey them by proper 
words, yet that is only where there is a previous con- 
traCt for a ſale, and they do. it as carrying that contract 
into execution; whereas here is no contract, and the 
caſe is no more, than if A. had been ſeiſed of Blackacre, 


and B. had forged a conveyance of H/h:iteacre, . which - 


certainly would not be within the ſtatute. 'The court for 
ſeveral terms inclined ſtrongly with the objeCtion ; but 
this term the Chief Juſtice declared, . that they were all of 


' opinion to over-rule it : the words of the aCt are, © To 


the. intent that the eſtate of freehold*or inheritance of any 
perſon to any lands, Wc. or the right or title of, in, and 


_ to the ſame, ſhall or may be moleſted, troubled, defeated, 


recovered, or charged.” By this it appears, that it is not 
neceſſary there ſhould be a charge, or a poſſibility of a 
charge ; it is ſufficient that it be done with intent to mo- 
leſt Garbut and his wife in the poſſeſſion of their lands. 


defendant had ſentence to undergo the puniſhment ap- 
pointed by the act for forging a deed; and the ſame was 
executed. upon him at Charing-Croſs. Eaſt. 4 Geo. 2. 
The King v. Japhet Crooke. Stran.. goI. | L 


By the. ſtat. 2 Geo. 2. cap. 25. reciting, ' that the laws 


already in force were 'not effeCtual for preventing the 
abominable crimes. of forgery, it 'is enaCted, ** "That if 


any:perſon, from and after the 29th day of Fune,/ in the'| as {true any forged, altered,” or erafed. pals, knowing.the: 
year of our Lord 1729, ſhall falſly make, forge, or coun-' 


terfeit, or cauſe or procure to be falſly made, forged, or 
counterfeited,, or. willingly act or affiſt in the falſe making, 


— 


I Keb. 507, 742, 803. The King v. 


Accordingly judgment was given for the King, -and the 


forging, or counterfeiting any deed, will, teſtament, bond, 


writing obligatory, bill of ,exchange, promiſſory note for 


Payment of money, indorſement, or aſſignment of any' bill 
of exchange, or promiſſory note for. -payment of money,' 


acquittance, or receipt either for money or goods, 


with 
b) 6 


intention to .defraud-any poiſon, | OY 
e 


Fi 6 | | 
wing the ame" th be 
falſe, forged, or counterfeited ; then every ftch perfor 
being thereof lawfully. convicted, ateording tb ike "the. 
courſe of law, fhall be deemed Fuilty of felony wittour 
benefit of clergy. 0 ODE LT G OVIY 06 
&« Provided, that no attainder for:this 'offence ſhall 'gittke 
or work any corruption of blood, tofs of dower, or /dif-" 
heriſon of heirs”. + - © FL NEARDELL CRAPLL 
. And by the 4 Geo. 2+ reciting the laſt above meritioned 
ſtatute, and that the ſame'doth not extend 'to rhe forging 
of any acceptance. 'of bills 'of exchange, it.'is Ne, 
(© That if any-perſon, from and aſter the 2#th' of Fare,” 
1734, ſhall falſly make, alter, forgs; or '&buriterfeit, 'or 
cauſe or procure to' be'falſly matte, alteted, forked, or 
counterfeited, or willingly'a&t 6r affift in the falſe hs, 
ltering, forging, or counterfeiting any acteptance of any. 
1 of: exchange, 'or the number or' principal fun of any 
ccountable "_— for any note, bi!!, or other ſecurity 
for payment of -money or delivery of 'poods, with inten-. 
tion to defraud any perſon whatſoever, or ſhall utter or 
publiſh as true any falſe; forged, or countecſcited accept- 
ance of any bill of exchange, 'or accountable receipt Pi 
any note,” bill, or other ſecurity for payment of fbney or. 
pnny of goods,” with! intention to defrand atiy petion,. 
nowing'the fame to'be falſe,” altered, forged, or cotin- 
terfeited z then every ſuch perſon ' being thereof lawfully 
convicted, according to the due courſe of law, ſhall by 
deemed guilty'of felony, and ſhall ſuffer death 4s a felon, 
without benefit of clergy.” nnd 
; By flat. 7 Ani. cap. 2b, Any perſon” forging or coun=. 
terfeiting any entryof the acknowiedgment of any memo-' 
ial, certificate; or indorſement, as is'therein mentioried. 
or directed to be regiſtered, ' and'be therebf lawfuſly'con-' 
victed, ſuch perſon ſhall incur, and' be Hiable\to'fuch pairs 
and penalties, as are impoſed upon' perfons for. forging and 
publithing of falfe deeds, &c. by 5 Eliz. e. 14 
| By 8 Geo. 1, ap. 22. ſet. 1. Forging authiities, Ss. 
to transfer ſtock, ot receive dividends, E&7. 3K perſon- 
ating proprietors, 19 made felony without ler J- Oe IOW be 
Stat. 9 Geo. 1. cap. 12: //eff, 4. ctiafts, TFhit if any. 
perſon, after the ſecond of April, 1724, ſhalt forge or 
counterfeit, or procure to be forged, &c. or knowingly 
act or aſhſt in the forging, Fc. any'order rhade forth in. 
purſuance of the aQts of '6 Geo. r. cap. 11. and 8 Geo. 1, 
cap. 20, or of this a&t,' or any zflignment of ſuch” order,. 
or of the annuities payable thereon, or any receipt or diſ- 
charge to 'the Exchequer, for the #niiuity due on fuch 
ſtanding order, or any letter of attorriey, 6r other autho- 
rity, to transfer, aſſign, &e. any ſuch order, or to re- 
ceive the annuities due thereon, or ſhall counterfeit any 
name of the proprietor of ſuch order, in any aſſignment, 
receipt, letter of attorney, &c. or ſhall fraudulently de-. 
mand to receive any fuch' annuity, by virtue of ſuch 
forged receipt, &c. or (fall falſly and deceitfully perſonate 
any true proprietor of any the taid-orders, thereby aſſign- 
ing or endeavouring to aſſign any ſuch order, or receiving | 
or endeavouring to receive the money of ſuch proprietor, 
as if ſuch offender were the lawful owner thereof; in 
every ſuch caſe, every ſuch perſon (being conviCtted there-_ 
of in due form of law) ſhall be adjudged guilty of felony | 
without benefit of clergy. c) 22h TC TD 


Stat." 12 Geo. I. cap. 29. ſed. 4. enafts, That perſons. 
convied'of forgery, &c. praftifing as attornies, &. of- 
fending afgainſt the a& for preveriting frivolous and vexa- 
tions arreſts, ſhall be tranſported for ſeven years  _.. 
| Stat. 4 Geo. 2. cap, 18. /ef?, 1. enats, That any per- 
ſon forging or counterfeiting any paſs for any ſhip, com-' 
monly called a Mediterranean pats, or who ſhall alter of 
eraſe any paſs, made out by the commiſfipners for execut-. 
ing -the office 'of Lord" High Admiral ;' or Tall publiſh 


ſame to be forged, ©. ſhall be guilty of felony without 
benefit of clergy. See Felony. 


\ Jo » 


Wy eter; 1 3; Pr ade” ite "ag I 
at' Common Law, though 


£ 2 D480 419315 124 
\ Tn an indiQtment'for' forgery mn! 
it 18 not ſhewn'that'the'pa "WAS" rejudice ' yet.the in-; 
ECRNTETING. eaten oh SC OLA CT 2, is 3 
ditment'is'good. Cotroin\an's IG1Þ of per def' faux. 
faits. © Therefore where' the indiQifent was for forgery 
| of 
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of a ſurrender of the lands of F. S$. and it was not ſhewn 
in the indictment, that 7. S. had any lands, yet Holt 
Chief Juſtice, at Bury ſummer aſlizes, 12 Jl]. 3. upon 
motion in arreſt of judgment, held it good; and judgment 
was given againſt the defendant, being an attorney, that 
he ſhould ſtand in the pillory. Another exception was, 
that the indictment was, guod fal/s confecit falſum ſcriptum, 
which is repugnant; yet held good, Ld. Raym. 737. 

In the indiftment it was laid, that the defendant fal/- 
& malitioſe, Fc. quoddam ſcriptum obligatorium fabricavit 
& contrafecit. Exception was taken, that the crime 
charged was forging falſely, whereas it could be no crime, 
3f it was not truly forge ; per Holt Ch. J. The alſo fa- 
bricavit is as much as to ſay, that he, being a falſe and 
malicious man, did forge, and not that the forgery was a 
true forgery, but the thing forged was not true but falſe; 
and judgment accordingly. 7 Mod. 150, 151. Hil. 1 
Ann. The Dueen v, King. 7y | 

Inditment was for forging a cocket for five packs of 
linen cloth ; and it was moved, in arreſt of judgment, 
for that it was uncertain; but it was held well enough; 
and per Holt, It ſuffices that the things which it contains 
be certain enough, and if new aCtion be brought, defen- 
dant ſhall ſay, that a former aCtion was brought for the 
ſame by the name of ſo many bundies, &c. and the 
= had judgment. 6 Mod. 87. Mich. 2 Ann, 

nditment for forging a deed of aſſignment of a leaſe 
ſigned with the mark of one Godard, cujus tenor ſequitur ; 
but ſets not down the mark as in the aſſignment ; and this 


was objeed, for without that it could not be a forgery. 


Sed non allocatur, 1 Salk, 342. Paſch. 2 Ann. 
'The defendant was convicted on an indiatment, for 
that A.'and his wife being ſeiſed of lands, &c. known by 


| the name of Faywich, the defendant forged a conveyance 


from them of Faywick Park, with intent to moleſt and 
diſturb the ſeifin and enjoyment, &c. and for this va- 
riance it was moved, in arreſt of judgment, there being 
no averment, that Fazwick was known by the name of 
Faywick Park, or was parcel thereof, or that A. and his 
wife were ſeiſed thereof, or that there was a previous 
treaty concerning Faywickz and that in conſequence 
thereof, a conveyance was of Faywick Park; an aver- 
ment of any of which, it was held, would have been ma- 
terial ; but as there was a forgery, and an intent to moleſt 


the owners of Faywick fully laid in the indictment, and 


found by the jury, it was adjudged by the whole court 
to be within the ſtatute. .Paſch. 2 Geo. 2, B. R. Gibb. 
57. and 261. Paſch. 4 Gee. 2, 


An information was brought againſt three ſor forging, 
and maliciouſly conſpiring and contriving an entry of a 


- marriage in the regiſter-book, between Sir R. Dudley and: 


Fra. Vavaſor, to the impeachment of the dower of the 
true wife of Sir R. Dudley, and to deprive his daughters 
of their inheritance; one only of the defendants was 
found guilty, It was objected, in arreſt of judgment, that 
as two were acquitted, the other could not be alone 
guilty of the conſpiracy ; but it was anſwered, that the 
indictment was good without the conſpiracy, which was 
only an inducement thereto, and not the ground of the 
indictment. Judgment was given againſt the defendant. 
Paſch. 1658. B. R. 2 Sid. 71. : Fo 

The ſtatute requires it to be a deed ſealed, and here it 
was only ſcriptum ; ſed non allocatur ; for when the deed 
is recited, it is concluded with dat. & figillat. ſuch a day 
and year, though before it is only ſaid guoddam ſcriptum ; 
the judgment was afhrmed. Paſch. 30 Car. 2. B. R. 
2 Shaw. 5. Cn | | 


Error was aſſigned, for that the indictment bad not 


in it v: & armis, and that the indictment is not for 


nonfeaſance, but for misfeaſance ; and Fines J. held, that: 


this was cured by the expreſs words of the ſtatute 37 
HF. 8. cap. 8. and cited Cro. F. Hart's caſe, fo reſolved. 
But Twiſ/den and Wyndham TJ. totis viribus contra, and to 


_ this 0p 4 Ch. J. inclined ; but as to this curia ad- 
t. 


viſare vult, But afterwards, on reading the ſtatute, - it 
was agreed by all, that the want, of ws & armis was 
cured. Another error was, that the indiQtment lays, that 
he forged it ſuper caput ſuum proprium, where it ought to 
be ex imaginatione ſua propria, or ex capite ſus propris ; 


: | bo 
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for as it is, it muſt be intended that the writing was ups 
on his head, and this might be by another z but this was 
a literal tranſlation of the hors of the ſtatute, and 
therefore by all held well enough, though it be npt fo 
elegant a tranſlation as might be. 2 Lev. 221. Paſch. 
30 Car. 2, 

Information ſet forth, that the defendant did forge 
guoddam ſeriptum continens in ſe ſcriptum ebligatorium per 
quod guidem fcriptum obligatorium A. obligatus fuit predit?. 
defendenti in 40 libris, &c. the defendant was found 
guilty ; and exception was taken, that the fat alledged 


was a contradiction of itſelf; for how could 4, be bound, 
when the obligation was forged? And alfo, that it did. 


not ſet forth what that /eriptum ebligatoriurm was, whether * 


it was ſcriptum fioillatum or not? Per cur', The defen-. 


dant is found guilty of the forging of a writing, in which | 


was contained guoddam ſcriptum obligatorium, and that may 


be a true bond, | Judgment was arreſted. '3 od. 104. 


Paſch, 2 Fac. 2. 


The indictment was, that the defendant 'abricavit feu | 


fabricari cauſavit a bill of loading ; and it was held navoht. 
upon demurrer ; for an indiftment' ought to be certain 


and poſitive. 1 Salt, 242. Mich. 7 Pill. 3. 


Indictment was for forging quedidam' ſeriptur? obligato- 


rium of F. $. Tt was objected, that it ſhould be ſcriptum, ' 
purporting .a writing obſtvatory*of F. $. ſed non allocatur ; 


for the 5 Eliz. 14. mentions falſe deeds as well as falſe 
writings. 1 Salt. 342. Hil, 1 Ann. B. R, Sce 12 Vine 
Abr. tit. Forgery., Ts Eh 
Fozgia, A forge. Cowell, edit. 1127. © 1 | 
Fozyeria, A herdland, a hadland, a foreland, or head- 
land... Cowl), edit. 190534 0 0 es ns: 
Foamſecus, Outward, or on the outſide. Ker, Glofſ. 
Foz2lnſecum manertum, "The' manor, or that part of it 
which lies without'the bars or town, and not included 


within the liberties of it. Summa reddituum afſiſorum de 


manerio forinſeco Banbury cum meo/endinis forintecis. © Pas. 


roch. Antiq. page 351. FOE 


Foz2inſecun ſervicttum, The payment of aid, ſcutage, 


and other extraordinary burdens of military ſervice ; op- 


poſed to zntrinſecum fſervitium, which was the common _ 
and ordinary duties within the lord's court and local li- 


berties, gee Kennet's Gloſſary, _ 
Fo2isbannitus, 72. e,. Baniſhed. Expulſus a Scotiag 
foriſbannitus at Anglia, &c, Mat. Paris,” an. 1245. 


 Foaſcaptum, Where a man by force, or otherwiſe, ' 


exacts what is not due. Cowetl, edit, 1927. | 


when he accepts of his father's part of his lands, and is 
contented with it'in the life-time of the father, ſo that he 
cannot claim any more. Cowell, edit. 1727. 


Foziandum, Land (extending farther, or lying before 


the reſt; a promontory. Et de ducbus forlandis xvi. de- 
narics, ſc. de torlando Johannis Wauker, god jace? ante 
terram eccleſize, viii. denarios. Mon. Angl. 2 par. fol. 232- 


Camden expounds Camiium Promontorium, the Foreland of 


Kent, 5 | 


Fozlet-land, Was ſuch land in the biſhoprick of Zere- 


ford, as was granted or leaſed: dum epiſcopus in epiſcopatu 
fleterit, that the ſucceſſor might have it for his preſent 


land granted as others by leaſe, yet ſtill retains the name. 
Butter field's Survey, f. 56. | 21550 
Fo2m, ls required in law proceedings, otherwiſe the 


law would be no art; but it ought not to be uſed to en- 


ſnare or entrap. 4Jb.. 232. Matters of form,' in pleas 
that go to the aCtion, may be taken advantage of, and 
helped on a general demurrer. £4. Raym. ro15. 
Fozma pauperis, or J1 foama pauperts, Is when any 
perſon has cauſe of ſuit, and is' fo poor: that he cannot 
diſpend the uſual charges of ſuing at-law,' or in equity. 
In this eaſe, upon his: making oath, that he is not worth 


5 {, his debts being paid, and bringing a certificate from 


ſome lawyer, that he has juſt cauſe of ſuit, the Judge 
admits him to ſue in forma pauperts, that is, without pay- 
ing fees to counſellor, -attornies, or clerk.” And this had 


beginning from the ſtat. 12. H, 7. cap. 12. Such 'plain- 


tiffs to pay no coſts, but to be puniſhed at the diſcretion 


of the Judge, 23 Hen. 8, c. 15. ſet. 2, Where one 
2 may 


|. Fozisjamnliart, A ſon is properly ſaid forisfamiliari, - 


| income: but now that cuftom is diſuſed, and the ſame_ 


FOR F O R ” 
may defend an information relating to the cuſtoms in forms | aliens his part, and dies, his heir ſhall have a /ormedon of 
pauperis, 2 Geo. 2. c, 28. f, 1. See Pauprr. that which they had in patts. F. N. B. 46. 

#0amedon, ( Breve de forma denationis) 1s a real aQtion If lands be given to two men, and to the heirs of the 
which lies for the ifſue in tail after the death of the an- | body of one of them, and he who hath the inheritance 
cefor, or for him in remainder or reverſion after the| marries, and dies, leaving iſſue, ſuch iſſue may, after the 
eſtate tail\determined, and is called formedon becauſe the | death. of him who hath the ſrechold, bring a formedon in 
writ comprchends the form of the gift. Co. Lit. 326. 6. | deſcender againlt a ſtranger who abates, and alledge the ex- 
527. Both 139, The proceedings in this action, as in | plees in his father; for to ſuch an intent the eſtate tail 
all other real actions, being dilatory and expenhfive, it is | was executed in the doenee; but in this caſe, it ſeems, that 
now leldom brouzht; but as it is a proper remedy in | the wife of the donee, who had the inheritance in himg 
many caſes, and ſti] in uſe, 1t is thought proper to con- | tha!l not be endowed, becauſe the eſtate tail was not ex-_ 
ſider it under the following heads. ecuted to all purpoſes in the huſband. Perk. ſe. 524. 
| If tenant ia rail diſcontinue in fee, and dies, and the 
1. Of the ſeveral writs of formedon, viz. formedon in | diſcontinuee makes a leaſe for life, and grants the rever= 
geſcender, formedon in remainder, ard formedon in re- | fion to the iflue, he thall not have a formedon :gainſt the 
yerter ;. and of what things a formedon will lie, tenant ſor life ; for by his formedon he muſt recover an 
2. How the demandant muſt ſet forth his title; and of the eltate of inheritance, which the tenant hath not in him. 
tenant's plea in abatement or bar, / Co. Lits 2974 b. | ; 
| | If in a formedin in deſcender the demandant is barred 
1. Of the ſeveral writs of formedon, viz. formedon in | by verdict or on demurrer, yet his iſſue in tail thall hae 
deſcender, formedon in remainder, and formedon in re-| a new formeaon on the conitruCtion of the ſtatute JYe/1. 2, 
verter ; and of what things a formedon will lie, So if he be barred of a writ of error by a releaſe of erro's 
Formedon in th2 deſcender 1s an attion anceftrel droiturel, | by his anceſtor, yet he ſhall have a new writ of error 
which lies for the ifſue in tail, upon a violation of the| for he does not claim altogether as heir, but per formum 
vs "right which deſcends to him from his anceſtor, accord-: dont ; and by the ſtatute he ſhal! not be barred by the 
S inz to the form of the gift, and is in the nature of a writ | faint or falſe pleading of his anceſtor, ſo lony as the right 
RY of right, being the higheſt writ that an iſſue in tail can| of intail remains, ® 6 Co: 7. 5, 2 | 
7 have. 2 In/t, 291. Plow, 235. F.N. B. 47. Lit: | 'The writ of formed:n in remainder lies where a giſt is 
RAgog,t HE: | ; made in tail or for life, remainder in tail or in fee, and 
ED This writ lay not at Common Law, but was given by | the tenant in tail' or for life aliens, or is diflciſed, and 
4; IL:/tm. 2. cap. 1. the form of which is ſet forth+in the | dieth without iſſue, he in remainder, or his repreſenta= 
ES ſtatute ; for at Common Law all eſtates tail were fee ſim-| tive, may bring their formedon in remainder. Lit. ſeCt. 
ple conditional, and the donee, by having of iſſue, might | 597. F. N. B. 483. | | 
have aliened the eſtate, or forfeited it, in which caſes the] "Chis writ, as it lies for him in remainder after an 
iſſue had no remedy ; but when by the ſtatute, called | eſtate tail, is grounded upon the equity of the ſtatute de 
the ſtatute de dimis conditionalibus, the donee was deprived | donts ; for a formedon in remainder did not lie upon an 
of this power, it Was alſo neceſſary that the iſſue ſhould | eſtate at Common Law, becauſe it was a fee ſimple con- 
have a remedy againſt the alienation or diſcontinuance | ditional, whereupon no remainder could be limited, be- 
of his anceſtor ; and therefore the formedon in deſcender | cauſe of the danger of a perpetuity, which was always 
was given. Co. Lit. 21, 326, b. F, N. B. 471. 1 | againſt the policy of our law. 2 1n/t. 336. Booth 151. 
And. 73. Plow. 239. b. 6 Co. 40. Moor 1%5, 1 But it ſeems, that, by the better opinion, a formedon iti 
Vent. 299. | r:mamaer lay after an eſtate for life; for this was an ins 
 _ And therefore ſince this ſtatute, vpon every piſt in tail | tereſt well known long before the ſtatute de donrs; yet 
Ez of Jands or tenements, if the anceſtor doth alien the lands | others doubt hereof, and think, that in this cafe it was 
E or tenements, or be diſleiſed or deforced thereof, and dieth, | given by the ſtatute of //:/im. 2: cap. 24. made in the 
- he who is heir unto the lands, by the force of the gift, | ſame year, . by which it is provided, that whenſcever 
+1 ſhall have his formedon tn deſcender againſt him who is te-| from henceforth it ſhall happen in the Chancery, that in one 
SS - nant of the lands or tenements, or pernor of the profits | ca/e @ writ is found, and in like caſe, falling under like law, 
| of the ſame. £F. N. B. 171. | 


Wl | | and requiring like remedy, is found none, the clerks of tle E 
P So if tenant in'tail hath iſſue two davghters, and one | Chancery ſhall agree in making the writ. On which words, | | 
ber. of them hath iſſue a ſon, and dies, and the tenant in | it is clearly agreed, the writ of entry in confimile caſu 18 | 
84 tail dieth, and a ſtranger abates, the ſurviving daughter | grounded, which is a proper writ for him in reverſion or 
= ae ſon ſhall have a formedon in deſcender. F. N. B. | remainder aſter an eſtate for life. F. N. B. 484. Both 

478. ISI, | 


So if a man give lands unto a woman, and unto the} If lands be given to A. for life, and the reverſion is 
heirs which he himſelf ſhall beget on the body of the faid | afterwards granted to Þ. in tail, and after the death of 4. 
woman, and they'have iſſue between them two daughters, A ſtranger abates, B. ſhall have a formedett in remainder, 
and one of them hath iſſue a daughter, and dies'; and { and not in the.reverter. F, N, B. 484, Dyer 125. 
after the donor and donee die ; the aunt and niece thall| If lands be given to the father and fon, and to the 
join in a formedon. F. N. B. 474- heirs of their two bodies begotten, remainder over in fee, 

If tenant in tail hath iſſue two ſons, and dies, and | and the father dies, leaving only one ſon, who afterwards 
the eldeſt ſon enters, and hath iſſue, and dies, and the| dies without iſſue, and a ſtranger abates, or the eſtate 
iſſue enters, and dies without iffue, the youngeſt ſon of | had been diſcontinued, he in remainder may have ore 
tenant in tail ſhall have his formedon in deſcender. F. N. B. | formedon, and need not bring ſeveral writs. Dyer 
474. | : | 14%, 145s | = | 

"ie tenant in tail hath ſeveral daughters, and aſter his it Þ Fmaſitder be once executed, that is to ſay, if the 
death they. enter and make partition, if one of the daugh-| remainder-man be once ſeiſed of the eſtate tail in poſſe(- 
ter after diſcontinues and dies, Jeaving iſſue, ſuch iſſue | ſion, and the riyht deſcends to his heir, the heir ſhall 
may have a formedon in deſcender. VF. N, B. 476. See | not have a formedon in remainder, but in the deſcender ; 
tit. Coparceners. | [as if A. gives lands to B. in tail, remainder to C. in 

So if two coparceners be tenants in tail by deſcent from} tail, B. dies withoit iſſue, C. enters, and aliens in fee 
their father or- mother, and afterwards they make par- | and has iſſue D. D. ſhall not have a formedon in remain- 
tition, and- one coparcener hath iſſue, and dies, and the | der, becauſe C. his father was ſciſed, and the right de- 
other coparcener dies without iſſue, the iflue ſhall have a | ſcended to him ; but he ſhall have the Senor writ of 
FOR in defcender for the whole land. Fitz. N. B.| formedon in deſcender. F. N, B. 486, 487. 8 Co. 89, 
476, 490. RT | Booth 152. fk 

S0'if lands in payelkind be intailed, and deſcend to| The Lis of fuarmedon in reverter lies where the doree . 
many brethren, as heirs to their father, and they make | in tail, or his iſſue, and a ſtranger abates, or they who 


partition betwixt them of the lands, and afterwards one | were ſeiſed by force of the intail diſcontinue the ſame; in 
Var. II, NY 79, | B b either 
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either of theſe caſes, the donor or his heirs may have a 


fermedon in reverter. Lit. feCt. 596. IT N. B. 487+ 


Vide Dyer 199. pl. 55. 

'Lhis — = E "AN Law ; for though at Com- 
mon Law the eſtate tail was a fee ſimple conditional, ſo 
that by having of iſſue, the donee, by alienation, &c 
might have barred the poſſibility of the donor's right of 
reverter, yet the having of children was in the nature of 
a condition precedent; and therefore if the denee never 
had a child, the donor might bring his formedon in re- 
verter, and recover againſt any alienation or diſpoſition of 
the donee. 2 In/t. 336. Plowd. 235. | 

It ſeems, that all ſuch inheritances as may be intailed, 
may be recovered in a formedon and that therefore it lies 
not only of lands, but alſo of rents, commons, eſtovers, 
or other profits ariſing from lands. C9. Lit. 20, 

But no: formedon will lie for things merely perſonal, 
which only charge the perſon, and neither iſſue out of 
land, nor relate to it, and therefore cannot be demanded 
as a tenement in a Precipe ; as if 4. grants to B. and the 
heirs of his body, to be maſter of his hawks, or keeper 
of his hounds, wih a fee or faſary annexed to it, the 
iſſue of B. cannot have a formedon thereof. 1 Rol. Abr. 
837. Plow. 2. | 

If there be a cuſtom in a manor, that copyholds may 
be intailed, which co-operating with the ſtatute de donis, 


1s allowed to be good, the iflue in tail may have a forme- 


don of ſuch lands. C9. Lit, 60. 
2. How the demandant muſt ſet forth his tithe ; and of the 


tenant's plea in abatement or bar. 

The demandant in. a formedon in the deſcender muſt 
make hinſelf heir to him who was laſt ſeifed by force of 
the intail, but he need not mention an anceſtor who hap- 
pened to be inheritable, but was never actually ſciſed by 
force of the intail ; as if there be grandfather, father, and 
ſon, and the father dies in the life-time of the grand- 
father, the ſon may bring his formedon without alledging 
any right in the father. So if the donee in tail has two 
ſons, and the eldeſt dies in his life-time, the ſecond may, 
after the death of his father, bring his formedon without 
taking notice of the eldeſt ſon, Reg. 243. 8 Co. 87. 
Dyer 216. pl. 56. F.N. B., 477. Hetl. 78. 

So where in a formed:n in deſcender the demandant ſet 


forth, that the right deſcended to him as brother and heir 


of the donee, without alledging that the donee died with- 


out iſſue ; and it was held good ; for he could not be heir 


to his brother, unleſs the brother had died without iſſue. 

1 Med 219. 2 Mad. 94. S.C. : 
In a for medon in reverter, the demandant need not, in 

his writ or count, alledge, that all the iſſue inheritable are 


| dead; but it is ſufficient for him to ſay, that the donee 


is dead without iſſue, and that after his death it ought to 
revcit to him ; for he is a ſtranger to the pedigree, and 
therefore not obliged to make it out. Dyer 216. p/. 56. 
Both 155, Dyer 14. pl. 75. 19. pl. go. 

So in a formedon in remainder, the demandant need not 
alledge, that all the parties are dead, for he 1s equally a 
ſtranger, as in the precedent caſe ; and it is ſufficient for 
him to ſhew, that he who laſt inherited by force of the 


intail is dead without iſſue. Booth 155, 3 Lev. 218. 


1 Leon. 286. 1 Brownl. 155, | 

So in a formedon in remainder upon an eſtate tail 11- 
mited to P. and XK. the remainder to F. in fee, & gue 
p21 mortem P. and K. to T. fon and heir of F, ought to 
remain ; and the writ was adjudged good without laying 
expreſsly the death of #. though it was urged, that the 
form of the regiſter was ſo, becauſe the laying of T. to be 
heir of F. doth import as much. Ab. 51, 

But in a fermedon in remainder, it is not ſufficient for 
the demandant to alledge, that the iſſue in tail is dead 
without iſſue, without ſaying that the tenant in tail 1s alſo 
dead without ifſue; for he in remainder can have no title 
unleſs the eſtate tail be ſpent ; and it is not implied, that 
becauſe the iſſue is dead without iſſue, that-therefore the 
tenant in tail is, for he may have other ſons beſides his 
eldeſt. 5 17d. 17. ' Per Holt Ch, J. 

Alſo if there be tenant in tail who hath three ſons, 
and the ſecond levies a fine in the life-time of his father, 
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and the land deſcends to the eldeſt, in whoſe life-time the 
ſecond ſon dies, although the youngeſt ſon may, on the 
death of. the eldeſt, bring his formedon in deſcender, and 
lay down the intail, and then bring it to his eldeſt bro- 
ther that was. laſt feiſed, and make himſelf immediate 
heir unto him, without mention of the ſecond brother ; 
yet if the ſecond fon ſurvived the elder, the tenant in the 
formedon may plead the fine of the middle brother, and 
that he or his iſſue did ſurvive, &c. and this will be a 
good bar. Hob. 333. | | 

In a formedon in deſcender by huſband and wife, in 
right of the wiſe, the deſcent muſt be made in the writ 
to the wiſe alone; for the deſcent followeth the blood, 
and to that the huſband is a ſtranger. Hob. 1. 1 Brown!, 
I54. 9, C. | 
| In a formedon in remainder, the demandant ought to 
ſhew the deed of gift, if oyer be required thereof, but 
he need not mention it in his count, but the tenant is to 
demand oyer thereof. PF. N. B. 486, 487. Borth 153. 

There are ſeveral pleas, both in bar and abatement, 
which the tenant may plead to this aCtion ; ſuch as non- 
tenure, which 1s a plea in abatement, and by which the 
tenant ſhews, that he is not tenant of the freehold, or of 
ſome part thereof, at the time of the writ brought, or at 
any time ſince; which is called the pleading non-tenure 
generally. Booth 28. | 

Special non-tenure is where the tenant ſhews what in- 
tereſt and eſtate he hath in the land demanded ; as that 
he 1s tenant for years, in. ward, by ſtatute-merchant, 
elegit, or the like; and therefore the plea of ſpecial non- 
tenure mult always ſhew who is tenant, Booth 29, 

In a formedon in deſcender againſt three, who plead non- 
tenure, and 1fſue thereupon joined, it was found ſpecially, 
that two of them were leſflees for life, the remainder to 
the third perſon ; and whether the three were tenants, as 
the writ ſuppoſed, was the queſtion ; and it ſeems by the 
book that they were, for they ſhould have pleaded ſeveral 
tenancy, and then the demandant might maintain his 
writ. 1 Brownl. 153. Thy | 

At Common Law, non-tenure of parcel. of an entire 
thing, as a manor, &c, abated the whole writ ; but now 
by the 25 E. 3. cap. 16. it is enafted, © That by the ex- 
ception of non-tenure of parce], no writ ſhall be abated, 
but only for that parcel whereof the non-tenure was al= 
ledged.” Booth 29. 1 Med. 181, 

If the tenant pleads non-tenure of the whole, he need 
not ſhew who is tenant; but in a plea of non-tenure of - 
parcel, he muſt ſhew who is tenant, and this even before 
the ſtatute; for the Common Law would not ſuffer a 
writ, good .in part, to be wholly deſtroyed, except the 
tenant ſhewed the demandant how he might have a better. 
1 od. 181. £ 373 ) 

The tenant cannot, after a general imparlance, plead 
non-tenure of part, though he may plead non-tenure of 
the whole. 3 Lev. 55. *— wa We 

In a formedon in reverter it hath been adjudged, that if 
the tenant pleads non-tenure generally, the demandant 
may maintain his writ that he 1s tenant, though he can 
recover no damages; and that Lyttelton and Coke were not 
to be intended of ſimple plea of non-tenure, but of non- 
tenure with a diſclaimer, as the pleadings were uſually in 
Lyttelton's time : for upon the ſimple plea of non-tenure, 
ſuppoſing the tenant hath no freehold, but a reverſion in 
tee, the demandant ſhall not be reſtored to the fee; for 
nothing 1s diſowned by the ſimple plea of non-tenure but 
only the freehold ; which may be true, and yet he may 
have the reverſion in fee; but when the tenant diſclaims, 
or pleads non-teuure, and diſclaims, the demandant ſhall 
be reſtored to the whole, becauſe he bath diſclaimed the 
whole. 3 Lev. 330. 2 Lutw. 963. S. P. | 
|. Non dealt, 1. e. no ſuch intail, is-a good plea in bar of 
all formedons, and it may be pleaded by the vouchee. Co: 
Ent, 322. ba Booth 103. = 

Toa formedon in remainder may be pleaded in bar an 
eſtate tail, made by another long before the donor in the 
count had any thing, and that the tenants are heirs to the 
firſt intail, Booth 164. 

A remitter may be pleaded in bar, as thus; that the 


donee was ſciſed in fee, and being an infant, made a feoff- 


ws ment 


” 


SY 


| 
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ment to the donor, who gave the land to the infant in 
tail, by which he was remitted, whoſe eſtate the tenant 
hath. Booth 164. IF Ct Og 

If ih a formedon in remainder the tenant pleads infancy, 
and that the remainder deſcended to him, and prays his 
0063 adi the demandant pleads, that the remainder did 
not deſcend to him, and thereupon iffue is joined, and 


found for the demandant, a final judgment ſhall be given 
notwithſtanding the infancy of the tenant, Lev. 163.| 


Sid. 118, 252. S. C. vo | 
; Th (tar wa plead that the demandant, at the day 
of the purchaſe of the writ, was ſeiſed of the lands for 
which the formedon was brought, but in ſuch plea he 
muſt” ſhew of what eſtate. Finch 23. Dyer 137. 6. 
ay held" as a rule, that nothing can be pleaded in 
abatement to this aCtion after a view, but what ariſes 
upon the view. 3 Lev. 219. 

A feoffment and lineal warranty, with aſſets, by de- 


ſcent, may be pleaded in bar to a formedon in deſcender. 


Go a collateral warranty, without aſſets before the ſtatute 
4& 5 Ann. might be pleaded in bar to ſuch a formedon. 
2 Inſt. 291. Booth 163. See tit. Darranty, 

So a common recovery may be pleaded in bar to a 
»rmedon in remainder or reverter, either with double or 
ſingle voucher; with ſingle, if the tenant_to the writ 
were ſeiſed of the eſtate tail at the time of the recovery ; 
with double voucher, though he were not ſeiſed. Booth 

In a fermedon the tenant may plead in bar an exchange 
between the anceſtor of the demandant and he under 
whom the tenant claims, and that the demandant entered 
into the lands given in exchange, and takes the profits ; 
and an alien may plead this plea, though he be a ſtranger, 


for he is privy in eſtate. Bozth. 165. 


For more learning on this ſubject, ſee 12 Vin. Abr, tit. 
Formedon. 


| p '2 
' Formeila, A weight of lead about ſeventy-two pounds, 


Cowell, edit. 1727. _ | 
Fozmer action, In what caſes a good plea to the 
bringing a new ation. ACtion on the caſe for ereCting 
of a nuſance 20 February ; the defendant pleaded a prior 
action, brought for ereting a nuſance 20 die Marti, 
and a recovery thereupon, and avers theſe to be the ſame 


nuſance and ereCtion. The plaintiff demurred, and 


judgment againſt him ; for he may have an aQtion for 
continuing of the ſame nuſance, but can never have a 


new aCtion for the ſame ereCftion. 1 Salk. 10, Mich. 


101/V.3. B. R. TT | Re 
Where a record of the ſame court is pleaded in abate- 
ment, and the plaintiff 'demands oyer of the record, and 
it is not given him in convenient time, the plea ought not 
to be received, but the plaintiff may hgn his judgment, 
and the rule was, that unleſs the defendant gave oyer of 
the record the next day, judgment ſhould be for the 
plaintiff, Carth. 454 Trin. 10 WV. 3. BR 
New confequenrial damages ſhall not give a new action 
in aſſault, battery and maihem, after a former recovery 


had. 1 Salk, 11. Trin. 137. 3. B. R. | 


The plaintiff counted upon ſeveral promiſes for work 
and labour in the pariſh of St. Mary le Bow in London ; 
the defendant pleaded- in abatement, that before this 
aCtion brought the plaintiff had libelled in the Admiralty 
for the ſame cauſe of ation. Upon demurrer it was in- 
ſiſted for the plaintiff, that this was within the rule of 
Sparri?s caſe, 5 Rep, 62. that a priority of ſuit, in an 
inferior court, is no plea to an aCtion brought in any of 
the courts at /:/tminfler ; and the whole court gave Jutg- 
ment againſt the defendant, quod reſpondeat ouſter. Gibb. 
313, 314. 5 Geo. 2. C.B. | 
— The defendant pleads, that the plantiff brought a 
former ſuit for the ſamie manors, which ſuit is ſtill de- 
pending for ought he knows to the contrary. It was in- 


fiſted for the plaintiff, that this plea was not good, becauſe | 


he does not poſitively aver, that the former ſuit is {till 
depending ; and no iſſue can be taken upon his knowledge 
to the contrary. But the Maſter of the Rolls allowed 
the plea, becauſe the defendant [plaintiff] ought not to 
have ſet it down to be argued; for by that he admits that 
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the ſormer ſuits is depending ;. but the plea ought to have 
been referred to a maſter, to examine whether there was 


a former ſuit depending for the fame matter or not; and 


faid, that there needs no poſitive averment, that - the 
former ſuit is ſtill depending, foc' that is examinable by 
the maſter; and the defendant never ſwears a plea of a 
former ſuit depending, but it is always put in without 
oath. Yern. 332. Trin. 1685, _ 

The general rule is, that the party ſhall not be vexed 
twice for the ſame cauſe of ation ; but then it muſt ap= 


Pear, that the court firſt poſſeſſed of the cauſe had juriſ- 


diction, and nothing ſhall be intended to be within the 
juriſdiCtion of an inferior court, but what is averred ſo 


to be, Per Eyre, Ch. ]. Trin. c Geo: 2. Gibb. 214. 
See 12 Vin. Abr, tit. Former A. : wy 


Foznagium, Signifies the fee taken by a lord of his 


tenants bound to bake in his common oven, as is uſual in 
the northern part of England, or for permiſſion to uſe 


their own ; alſo chimney or hearih-money, See Furnage. _ 


Et domiuus Rex proinde admittit per an. de exitibus fornagit 


fur 10 libras, Placit. coram Rege & ejus Concil. in 


Parl. 18 Ed. 1. in Turri London. 

Foznication, ( Fornicatio,) Whoredom, the aCt of in- 
continency between ſingle perſons ; for if either party 
be married, it is adultery : the firſt offence herein was 
puniſhed with three months impriſonment ; the ſecond 
was made felony by an at made in 1650, cap. 10, Sce- 
belPs Ceollefiion. See Lewdneſs. 

Foppiſe, (Forpriſum, from the Fr. fors, 1. e. extra, 
and priſe, captio,) An exception or reſervation : in which 
ſenſe it is uſed in the ſtatute of Exon, 14 Ed. i. We 
ſtill uſe it in conveyances and leaſes, wherein excepted 


and forepriſed is an uſual expreſſion. PForpriſe in ancther - 


ſenſe is taken for any exaCtion, and is the ſame with 


forecapium, as appears in Thorn, anno 1285. Totum pra- 


tum, Sc. ſine quacunque forpriſa in Excambium pro placea 
dedit, Cowell, edit. 1727. | | 


Fozrare, To forage. Quidam de Francis diſcurrebant 
emolumentts victualium, gntendentes, quod vulzariter forrare 


dicitur« Mat. Pariſ. 1242. 


Fozſchoke, Forſaken, Cowell, edit, I727s : 
Fo2ſchet, (Fore/cheta, from the Sax. for, before, ſceat, 
a part or portion,) The outer or fore-part of a furlong, 


the ſkirt or {lip or ſmall piece that lay next the highway, 


—Una acra & dimidia widel. forſcheat jacen. tbidem. 
Paroch. Antiq. p. 531. Hac pecta terre prioris vacatur 
Herald's Pece, & habet unum forſchztum jacentem proxime 


Juxta prediftam meram. ibid. 535. See Kennet's Gloſſary, 


_ Fozſes, Water-falls. Canb. Brit, tit, Wetmoreland. 
\ Foxſpeaker, An attorney ,or advocate. Cowell, edit. 


” 


1727. 


+ { nas ; 
Fozſpecen, To forbid, Habeat totum hoc forſpecen, 1. e. 


all this is forbidden. Leg. Canuti, cap. 46. apud Bromp< 


ton. Cowell, edit. 1727, | 
 * Fozftal,. See Forrftalling. _ 

Fozſula, A little fort.  Forſulam flnditus everterunt. 
Knyghton. 


oztcfcue, Was a learned lawyer, aad Lord Chan- 
| cellor in the days of Hen. 6. He wrote a book in com- 


mendation of our Common Law, intitled, De Laudibus 
Legum Anglia. Cowell, edit. 1727. 


Foztia, Power, dominion, or juriſdition. Cowel\, 


edit. 1727+ 


Foztiare, or Jnfoztiare placitum., Ts when many 


Judges are afſembled to do it. S! ju/titiam fine judicio di- 
mittant - (judices) ſed ſummonitis terrarum dominis infor= 
cietur placitum termino competenti, Leg. H. 1, cap. 29. 
Fottijications, To be made on the ſea-coaſt in Corr 
wall, 4 FH. 8, C, I. | ; 
Lands to be purchaſed for the fortifying Portſmouth, 
Chatham, and Hardwich, 7 Ann. c. 26. 8 Ann. c. 21. 
Lands for the fortifications of Plymouth and Chatham 
veſted in truſtees, 31 Geo. 2+ c. 39. /. I. 
Compenſation given to the proprietors, 32 (7eo, 2. c.30. 
Monies payable to perſons under legal diſability to re- 
ceive the ſame, to be paid over to deputy remembrancer, 
33 Geo, 2. c. 11. fo 14. 
Lands in Kent, Suſſex, and Southampton, on which 
forts have begn ereQed, veſted in truſtees, 2 Geo. 3. c. 37. 


I Compenſation 
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Compettſation made to the proprietors of thoſe lands, | 
4 Geo. J« © 35+ | | 

Fo:tiity, Foztilice, and Fortelet, ( Fortalitium, vel for- 
teletum, & fortelleſcum,) Siguifies properly a little fortifi- 


ed houſe or caſtle, made rather to preſerve the perſon | 


of the owner and his goods, than to undergo a ſiege. 
Il ithin the towns and fortilities of Berwick and Carlifle, 
Stat. 11 Hen. 7. c. 186. Cowell, edit. 1727» 

Foztion, A fortiori, or multo fortiori, 1s an argument 
often uſed by Lztt/eton to this purpoſe : if it be fo in a 
ſeoffment paſſing a new right, much more is it for the 
reſtitution of an ancient right, &c, Co, Litt, 253, 260. 

Fo:tiet, (Fr.) Signifies a place of ſome ſtrength. O4d 
Nat. Brev. fol. 45. | | 

 Fo:tuna, Is that which is called in our law treaſure- 

trove, i. e. Theſaurum ducente fortuna invenire. Inquiren- 
dum eft per 12 juratores pro Rege, &c. quod fideliter pre- 
entabunt, &c. emnes fortunas, abjuratiomes, appella, &c. 
Spelman tells us it ſignifies fortuito occiſoas. Cowell, edit. 
17279, See Dacroavatra. ſe 

Foxtumum, A tournament or 6Gghting with ſpears. 
In contemptum meum ifſ2 torneamento znterfrr/it, & ſo- 
phiſtice iltum fortunium appella/t;, Mat, Paril. anno 1241. 

Forth, A long flip of ground. Covell, eart. 1727. 

Fojfa, A ditch full of water, where women committ- 
ing felony were drowned, but men hanged. Nam & 
ipj1 in omnibus tenementts ſuis omnem ab antiqus logalem ha- 
buere ju/litiam, videlicet, ferrum, fofſam, furcas, & fimilia, 
In another ſenfe it is taken for a grave. Cyrwell, edit, 
1727,  Sce Fuca, | | | IS 

Faoj\ſas, Graſs cut or moved for hay. C5 wel), edt.1727. 

Foſſatozum vperaco, Folle- work, or the ſervice of 
Jabouring, done by inhabitants and adjoining tenants for 
repair and maintenance of the ditches round a city or 
town; for which ſome paid a contribution called Fo/agtuzn, 


* Cnwell, edit. 1727. See Kennet's GlifJary, 


Foſſatum, (Lat.) A ditch, or place fenced with a 
ditch or trench. F://atum in another ſenſe 1s taken ſor 
the obligation of citizens to repair the city ditches. 
Cowell, edit, 1727+ ME LIE 
Foſſatura, "The ſame with Foſſatum. 


Foffctium, ( Foſeretium) A ſmall ditch. Corvell, edit. 


1727+ : | OE 
Foſſrway, (from /7us, digged, Was anciently one 


of the four principal highways of Eng/and, ſo called, be- | 


cauſe ſuppoled to be digged and made paſſable by the 
Romans, and having a ditch upon one ſide, Cowell, edit. 
1727. See Dat mg-ftreet. | 

F3fer-land, Is land given, aſſigned, or ſet forth for 
finding of food or viCtuals for any monaſteries, for the 
monks, 3c, Cowell, edit. 1727. pa 

Fofteriean, Nuptial gifts, which we call a jointure ; 
from the Saxon fofter-lean, cibirum exhibitio, that is, a 
{ipend which the wife bath for her maintenance. Cowell, 
eatt.:1727. | | 

Fotyer, or Fodder, (from the Teutonick fuder,) Is 
a weizht of lead, containing eight pigs, and every pig 
on2-and-twenty ſtone and a halt, which 1s about a tun, 
or a common wain or cart load. Sperght in his Ann 
tations upon Chaucer. In the Brok of Rates, mention 1s 


made of a fodder of lead, which is there faid to be two 


thouſand weight ; at the mines it 1s two thouſand two 
hundred weight and a half ; among the plumbers at Lon- 
din one thuuſand nine hundred and a half, Corvell, edit, 
1727. | | 
[ramel, A weight of lead of ten ſtone or ſeventy 
pounds. Cowell, edit. 1727» pe 
Fovea, A grave for burial of the dead. Stat. Eccle/. 
Paulin, Lond. MS. fr. 29, Cowell, eat, 1727, gh 
foucrarc, To carry away fodder, to forage. Flet. 
{16. 2. C. 41. fare 13» 
 Foundacwony, The founding of a college or an hoſpital, 
's caled Foundatio, quaſi tundi-datio, or ftindament! lo- 
catio. Co, Rep. 10, See College, Yo)pital, onafterics. 
Founder, (from ſundere, to pour out,) Is he that 
-melteth metal, and maketh any thing of it, by caſting it 
into a mould. Stat. 17 KR. 2. cap. 1. We alſo ſay, that 
whoever builds and endows a college or hoſpital 15 the 
Puntzr. Cowell, eatt, 1727» | 
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 Foundling-Hoſpital. See Hoſpital. 


forefla, maxime ubi dame ſolebant founiare, Flita, lib. 2, 
cap. 4ls par. bYY 


Signifies a putting off, prolonging, or delaying of an 
action, In the ſtatute = WA... cap. Maga theſg 
words, © Joint-tenants ſhall no more fourch, but only 
ſhall have one effoin,” &c. 
10. It 1s uſed in the ſame ſenſe ; *+ "The defendants ſhall 
be put to anſwer without fourching,” &c. 23 Hen. 6, 


each of them, caſts an effoign, then it is called furcare, 


quod ſemper in efſonio alterius alter compareat, quamaiu ſur 
care poſſint ; & cum ultra non poſſint, concurrant eorum efſo= 
nia in ſuts lots; alter autem eorum tantum unum efſonium de 


edit. 1727» | | 
Foutgeld, or Footgeld, (from the Saxon, fet, pes, 
and geldan, ſslvere, i. e. pedis redemptio,) Signifies an 


See Erpeditate. And to be quit 
of foorgeid 1s a privilege to keep dogs within the foreſt, 
unjawed, without puniſhment or controul. Cr ompten's 
Juriſd. fol. 197. Manwoed, part 1. pag. 86s This 
perengges wavalways allowed in Af. Ferejt. de Pickering, 
IO £d. 3. | | | 

Fraction. The law makes no fraftion of a day ; and 
therefore if a perſon dies of a wound he received, the 
year and day ſhall be computed from the beginning of the 
day on which the wound was given, and not from the 
preciſe minute or hour. 2 Hawk. P, C. 163. 

An act of record will not admit any diviſion of a 
day, but 1s to be faid done the firſt inſtant of the day, 
Arg. and judgment accordingly. Paſch, 23 Eliz. As. 137. 

If the King's tenant pays his rent upon the day, the 
King's ſuccellor ſhall have it paid over again ; though 


| otherwiſe it is in caſe of a common perſon. Mich. 1x 


Fac, 10 Rep. 127. b, cites 44 Eliz. 3. 36. 


beſt to count of the damages for the entire debt ;z for he 
cannot have a new aCtion ; but he muſt declare that the 
40/. is not paid, nor any part of it; for the 4o /. is not 
yet due. Cvo. Fac. 585. Mich. 1b Fac. B. R. 


upon one day, all that day is allowed to do it in, for the 


of, but in caſe of neceſlity. Per Rel. Ch. J. Str. 119. 
Trin. 24 Car. B. R. | 

Biſhop collates the ſame day that he dies, his ſucceſſor 
ſhall preſent. Arg. Hard. 24. : 


Inſurance for H's life ; 7. died on the laſt day; per 


in this caſe, he dying after the commencement, and be- 
fore the end of the laſt day, the inſurer is liable, becauſe 
the inſurance is for a year, and the year is not complete 
till the day be over; yet, if A. be born on the third day 
of September, and on the ſecond day of September, twenty= 
one years afterwards, he makes his will, this is a good 
will, for the law will make no fraQtion of a day,'and by 
conſequence he was of age. 2 Salk. 625. Trin. 11]. 3. 


Howard's caſe. 


 Frartitium, Arable land. Pratum de: mura & 3 acras 
terre de fraQtitio. Mon. tom. 2. pag. 878. 
Fractura naviuni, Wreck. | 
Fragium, A right of making faggots in a wood; 
3.4 eiſdem (ragium, ſocalia, &c. ion, tom. I, pag. 
3 
Frames or engines for ſtocking and frame-work 
knitters. Penalties for exporting frames or engines for 
ſtockings, 7 & 8 I. 3. c. 20. /. 8. Frame- work knitters 
are within 12 Geo. 1. Concerning combinations of work- 
men, 12 Geo. I, c. 34. /. 8. 
/# Frampole fences, Are ſuch fences as any tenant in 


the manor of /Yittle in E/ex hath againſt the lord's de- 
6 meſnes 3 


Foumiare, 'To fawn as a deer. Oui fecerunt vaſkum in. 


Pourcher (Fr. Fourthir, to delay, put off, prolong) 
And in /tat, 6 Ed. 1. cap. 


Ct. 2. Dvce 2 part, Inſt. fol. 250. In the Latin it is call- | 
ed furtare; and ſignifies, where a man and his wife, or 


becauſe it 1s twofold, Caveat vir © muljer implacitari, © 
malo lefti habere poteſt, Hengham Mag. cap. 9g, Cowell, 


amercement for not cutting out the balls of great dogs 
| feet in the foreſt. 


Aljump/it, to pay 401. by 55. per month; where a 
man brings an aCtion for breach, on the firſt day, it is 


In preſumption of law, when a thing is to be done 


avoiding of trations in time, which the law admits not _ 


Holt Ch. J. the law makes no fraftion in a day; yet, 
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meſnes; whereby he hath. the wood growing on the fence,' 
and as many res or poles as he can reach from the top 
of the ditch with the helve of his ax, towards the repair 
of his fence. Chiet Juſtice Brampton, whilſt he was a 
practiſer and fteward of this court, acknowledged he 
could not find out the reaſvun why theſe fences were call- 
ed frampsle, It may come from the Sax. fromful, pro- 
ſitable, or may be a corruption of franc-pole, becauſe the 
pales are free for the tenant to take, Cowell, edit, 1727. 

Fraace. The realm and people of £Engiand ſha!l not 
be ſubjeR to the King or kingdom of France, 14 £4. 3. 
ft. 5. Commerce with France prohibited, 3 & 4 Arn. c. 
13. Entering into the French King's military ſervice as a 
commiſſion or non- commithon officer, without leave un- 
der the fign manual, made felony, 29 Gez. 2. c. 17. No 
vietuals to be exported from the plantations during the 
war with France, except to Great Britain or Ireland, or 
ſome of the plantations, 30 Geo. 2. 9. 

#cauchilanus, (from the Fr, franche, 1. e, free) A 
freeman» Scatts me deaiſſe, cum villanis & franchilano. 
1:12ine Hamone, & cum tenuris eorum, &c. Charta H. 
4.2. in M. Mon. Angl. 1 pe: fol. 442. bo And in 
Dameſday we find francus homo uſed for a freeman. 
Cowell, edit. 1727. | 

Franchiſe, (Franche/ia, libertas) Is taken with us for 
a privilege or exemption from ordinary juriſdiction, and 
ſometimes an immunity from tiibute: it 1s either per- 
{onal or real, (Cromp. Zurijd. fel. 141.) that is, belong- 
ing to a perſon immediately, or elſe by means of this or 
that place, or court of immunity, whereot he 1s either 
chick or a member. In what particular things a fran- 
chiſe commonly conſiſts, ſee Britton, cap. 19. Franchiſe 
Royal, 15 R. 2. cape 4+ and 2 Hs. 
ſeemeth to be where the King's writ runs not, as Cheer, 
Durham, &c. which are called Sergnicyies royal, anro 2 
H. 6. c. 4. and formerly Tyndal and Hexamſhire in Nar- 
tbumberland, - T he aifthor of the New Terms of the Law 


faith, that a franchiſe royal is, where the King granteth 


to one and his heirs, that they ſhall be quit of toll, or 
ſuch like. Cowell, edit. 1727. Franchiſe is a royal pri- 
vilege in the hands of a ſubject, Fin. 38, JIE 
Franchiſes ſhall not protect felons, St. Jet. 1. 3 
Ed. x. c. 9. n WY 
Queſtions of non-uſer and abuſer of liberties, ſhall be 
diſcutſed by the treaſurer and barons with the afliſtance 
of the other Judges, St. forma conceſſ. 13 Ed. 1. /t. 6. 
Liverties confirmed that had becn long uſed, St. Duo 
warr. 18 Ed. 1. ft. 2. | 
Inquiſitions to be taken before granting liberties, Sz, de 
libertat perquirend', 27 Ed. 1. jt. 2. | 
Hundreds, &c. ſhall not be let at too great farm, Art. 


ſuper cart. 28 Ed. 1, cap. 14. 


How proceſs ſhall be awarded on the plea of a deed, 
&c, made within a franchiſe, 9 £4. 3. /t. 1. c 4. 

Liberties reitraining the freedom of merchandize, 
againlt the common utility, and void, 2 R. 2. /t. 1. c, 1. 

Where lords are named diſleiſors in aſſiſes to ouſt 


them of their franchiſes, the writ ſhall abate, 9 F. 4. 


c. 5. or where default is made by colluſion, 8 #1. 6. 
Ce 20. | | 

Power of pardoning treaſon and felonies, and other 
liberties re-united to the crown, 27 A. 8. c. 24. | 

Fianchiſes of the late abbeys revived, 32 H. 8, c. 20. 

Clerk of the crown prohibited to iſſue proceſs on in- 
quilitions for felons goods, &c, againſt lards, &c. who 
have had their charters inrolled and allowed, 4 & 5 /7. 
& 47. c. 22. | | | 


Patentees may inrol ſo much of their charters as con- 


_ cerns the particular liberties claimed, 4& 5H. & M. 


Co. 2fo ; 

Sheriffs ſhall upon requeſt name a deputy to reſide in 
a franchiſe, 13 Geo. 2. c. 18. /. 6. 

Heretable juriſdictions in Scotland reſumed, 20 Ges. 2. 
43+ | 

Far mare learning on this ſubje, ſee 12 Vin. Abr. tit. 
Pranchiſes, | 

Francigenae, Was the general appellation of all 
foreigners, unleſs they could prove themſelves to be 
Engliſhmen. See Eaglecery, 

Vor, II. N* 79. 


cap. 7. im fine, | 
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Francling, A freeholder, qui libere tenet, See Fort 
feſcue de Land. Leg: Angl. cap. 29. | | 

Freani, was a French pold coin worth about a French 
ſhilling ; but in computation was twenty /o/s, which is 
tore, or pound; and about twenty pence in our money, 
Cowetl, edit. 1727+ 

3fcankaimiiln, (Libera 7/tomofyna) Signifies a tenure 
or tutle of Jands or tenements beſtowed upon God, that 
's, given to ſuch people as devote thenifelves to the 
ſervice of God, for pure and perpetual alms; whence 
the feoffors or givers cannot demand any terreſtrial fer- 
vice, ſo long as the Jands, &:c. remain in the hands of 
the feoffees. With this agreeth the Grand Cuflumary of 
No: mandy, cap, 32. See Bratton, lib. 2. c. 5 & 10 
and /, N. B. fol. 211. Britton makes another kind of 
this land, given in alms, but not in free alms: As if an 
ablot, &c. holds lands of his lord for certain divine ſer- 
vice to be done, as to ling every Friday a maſs, or' dd 
lome other thing; and if ſuch divine ſervice be not 
done, the lord may diſtrain ; and in ſuch cafe the abbot 
ought to do fealty to the lord ; and therefore it ſhall 
not be ſaid a tenure in frank-a/mine, but a tenure by 
divine ſervice ; for it cannot be frankalmnine, if any 
certain ſervice be expreſſed. Cowell, Fenures in frank 
alm9ine are not taken away, I2 Car. 2« c.24. f. 79, See 
401624 maine * | | 

J7cank-Bank. See Freee-Bearh, | 

 F2ank chaſe, Libera chaſea, 1s a liberty of free chaſe; 
whereby all men having ground within that compaſs, are 
prohibited to cut down wood, &c. without the view of the 
pogers though it be in his own demeſnes. Crem. Furi/; 
ole. 187. | 
_ Fc ank-fee, ( Liberum feudum) Is by Broke, tit. Des 
mejne, num. 32. thus deſcribed; that which is in the 
hands of the King or lord of any manor, being ancient 
demeſne of the crown, (viz. the demeſnes) is called 
frank-fee, and that which is in the hands of the tenant 
is ancient demeſne only. See Reg. Orig, fol. 12. whereby 
that ſeemeth to be frant-fee, which a man ho'ids at the 
Common Law to himſelf and his heirs, and not by 
luch ſervice as is required in ancient demeſne according 
to the cultom of the manor, And again, in the ſame 
book, fol. 14. there is a note to this effe, that the 
lands which were in the hands of King Edward the Con- 
tcilor at the making of Domeſday-Book, is ancient de- 
meſue, and that all the reſt of the realm is called frank- 
fee, wherewith Fitzherbert agrees in his Nat. Brev. fel, 
iO1, ſo that by this rule all the land in the realm is 
either ancient demeſne or frank-fee, The author of 
Terms of Law defines frank-fee to be a tenure in fee-fim- 
ple of lands pleadable at the Common Law, and not in 
ancient, demeſne. PFachineus, lib. 7; cap. 39. makes 
feudum francum efſe pro guoa nullum ſervitium preſtatur 
domino, with whom agrees Zaſius de Ferdis, part 12. 
laying, that therefore it is feudum impreprium quia ab 
omni fervitio liberum, "Theſe lands which were held in 
rank fee, were exempted from all ſervices, but not from 
homage. Cowell, | S R029 

Feank-ferm, ( Firma libera) Is land or tenement, where- 
in the nature of fee is changed by feoffment out of knights- 
dervice, for ſeveral yearly ſervices; and whence neither 


homage, worſhip, marriage, nor relief may be demanded, 


nor any other fervice not contained in the feoftment, 
Britton, cap. 66. num. 3 See Fec-farm. | 
Franz-jold, Is where the lord hath the benefit of fold- 
ing his tenants ſheep within his manor, for the manuring 
his land, MKeil. Rep. fol. 198. a, YPuod vaſſallis olim & 
uſufruttuariis denegatum, maneriorum & prediorum nominis 
folum competebat, ſays Mr. Somner. It is compounded of 
the Fr. franc. 1. e. free, and the Sax. fald, 1. e, a fold. 
See Faldage. | | 
Frank-law, { Libera lex) Is the benefit of the Com- 
mon Law of the land. Crompt Fuſt. fol. 156. deſcribes 
what it is by the contrary ; for he. that for an offence, as 
conſpiracy, &c. loſeth his frank-law, is ſaid to fall into 
theſe miſchiefs ; firſt, that he may never be impanel- 
led upon any jury or aſliſe, or otherwiſe uſed in teftify- 
ing any truth. Next, if he have any thing to do in 


| the King's court, he muſt not approach thither in perſon, 
| 06 2: out 


4 + 3. 64 94 Han 


' 
: 
' 
2 
| 
3 
:; 


I 2 
EI OT VI —_— 


#0 "RG el R +-9, 
WE % 


| body committed to priſo 


er HR 
Ee eee re a NR 47S > Is -—_— ——_—_ 
e—e-ond—mctel - — "_ 


FRA 


but appoint his attorney. Thirdly, his lands, goods, 


his lands muſt be eſtreated, his trees rooted up, and his 
: for this the ſaid author -cites 
Lib. Afſiſ. fol. 59g. Conſpiracy, 24 Ed. 3. fol. 34. See 
Conſpicacy, | | 

+ 'rank-marriage, ( Liberum maritagium) Is a tenure 
in tail ſpecial, growing from theſe words in the giſt 
compriſed, Sciant, &c. me M, H. de W. dedifſe & con- 
cefſiſſe & praſenti charta mea confirmaſſe J. A. filio meo & 
Margeriz ux91 cus, filig vere TI. N. m liberum marita- 


and chattels muſt be med, into the King's hands ; and 


gium unum meſſuagium, &c. Weſt Symbol. part, 1. lib 2. 


f. 303. The effect of which words is, that they ſhall have 
the land to them and the heirs of their bodies, and ſhall 
do no fealty to the donor till the fourth degree. Glanvil, 
lib. 7. cap. 18. and Brad&ton, bib. 2, cap. 7. num. 4. divid- 
eth maritagium in liberum '& ſervitio obligatum. Fleta 
gives this reaſon why the heirs do no ſervice until the 
fourth deſcent : Ne donatores vel eorum heredes, per h1- 
magi receptionem, a reverſione repellantur. And why in 
the fourth deſcent and downward they ſhall do fervice 
to the donor, Dura in quarto gradu vehementer preſumitur, 
quod terra non ejt pro defetlu heredum donatoriorum rever- 


ſura, lib. 3. cap. 11. All this appears very plain in 


Bra#on's words, who tells us, that mamtagium liberum 
eſt ubi denator wuit quod terra fic data erit quieta & libera 
ab emnt ſeculari ſervitio quod ad dominium feod: poſit per- 
tinere, & ita quod ille cnt data fit nullum omnino inde facat 


fervitium uſque ad tertium heredem, & uſque ad quartum 
gradum. And then he mentions how the degrees ſhall be 


computed, v1z, the donee himſelf ſhall be in the firlt de- 
gree, his heir in the ſecond, his heir in the third, and 
his heir in the fourth degree ; and afterwards the land 
was ſubject to all the former ſervices, becauſe it was ſup- 
poſed then to revert to the lord for want of heirs. 50 
that it was exempted only »/que ad quartum gradum, 
The lands which were given in marriage, & /ervitio obli- 


_ gate, were, with a teſervation of the ſervices due to 


the lord, which the donee and his heirs were bound to 


perform for ever ; but neither he, or the next two heirs 
were bound to do homage ; that was to be done when 
It came to the fourth degree, and not before ; and then 
both ſervices and homage were to be performed. Cowell, 
edit. 1727. | | 


Frank-pledge ( Franci plegium, from the French franc, 


liter, and pleige, fidejuſſor,) Signifies a pledge or 
ſurety ſor freemen : for the ancient cuſtom of freemen 
of England, for the preſervation of the public peace, 
was, that every free-born man at fourteen years of age, 


(religious perſons, clerks, knights, and their eldeſt ſons 


excepted) ſhould find ſurety for his truth towards the 


King and his ſubjeCts, or elſe be kept in priſon ; where- 
upon a certain number of neighbours uſually became 


bound one for another, to ſee each man of their pledge 
forthcoming at all times, or to anſwer the tranſgreſſion 


committed by any gone away : ſo that whoſoever of- 
fended, it was forthwith inquired in what pl:dge he was, 
and then they of that pledge either brought him forth 
within thirty-one days to his anſwer, or ſatisfied for his 
offence. This was called frank-pledge, and the circuit 


thereof decenna, becauſe it commonly conſiſted of ten 


houſholds, and every particular perſon, thus mutually 
bound for himſelf and his neighbours, was called decenmer, 


| becauſe he was of one gecenna or another. 'This cuſtom 


was ſo kept, that the ſheriffs at every county-court did, 
from time to time, take the oaths of young ones, as they 
attained the age of fourteen years, and ſee that they were 
compriſed in ſome dozen; whereupon this branch of the 
fheriff's authority was ſtyled /iſus franci plegit, View of 


frank-pledge. See the ſtatute for view of frank-pledge, 


made 18 £E4.2. See alſo Deciners, Leet, Diew vt 
frank-pledge, and Fciborgh. That we borrowed this 
cuſtom of the Lombards, manifeſtly appears in the ſecond 
book of Feuds, cap. 53. Upon which read Hotoman, &c. 
What articles were wont to be inquired of in this court, 
fee in Hirn's Mirror of Juſtice, lib. 1. cap. De la veue 
des frank-pledges ; and what theſe articles were in former 
times, ſee in Fleta, lib. 2. cap. 25. and 4 Par. Infl. fel. 
73. In = Oat charge of the inqueſt of wardmote, in | 


a F 4 


every ward in London, it is ſaid, and if there be any per ſon 


within the ward that is not under frank-pledge, that is to 
lay, under love and law, &c. "This may alſo be ſeen in 
Brat. lib. 3. tratt. De corona, cap, 10. vize Omnis homo, 
/rve liter, ſive ſervus, aut eft vel debet effe in franco-plegio, 
aut de alicujus manupajlu, nift fit aliquis itinerans de loco in 
locum, qui non plus ſe teneat 'ad unum quam ad alium, vel 
quid habeat quod ſufficiat pro franco-plegio, feut dignitutem, 
vel ordinem, vel liberum tenementum, vel in civitate rem 
immobilem, &c, Cowell, edit. 1727. 

Fr .nk-tenement, A poſſeſſion of freehold lands and te- 
nements. See Freehold. 

#raſſetum, A wood or woody ground. 1 1:/t. fol. 4. 6. 
I take it to be a corruption of Fraxinetum, a wood where 
aſh-trees grow. | 

Feateria, A fraternity, brotherhood, of ſociety of 
religious perſons, who were mutually bound to pray for 
the good health and life, &c. of their livivg brethren, 
and the ſouls of thoſe that were:dead. In the ſt1tutes of 
the chatheral church of St. Paul in London, collected by 
Ralph Baldack dean, 1295, there 1s one chapter De /r- 
teria benefictorum eccleſiz $. Pauli. Cowell, edit. 1927, 

Fratermty, Is ſome people of a place united together 
in reſpe&t of myſtery and buſineſs into a company, and 
their laws and ordinances cannot kind ſtrangers, for they 
have not a local power or government, 1 Salk. 19% A 
corporation may make a fraternity. 1 Salk. 193. 

J-rater nutricinz, A baſtard brother ; ſo Malmſbury 
uſes it; and ſo it is uſed in old deeds. Cervel”, edit. 1727. 

Fratrueles, 'The ſons of two bruthers. Succeſſit Fra- 
truelis ejus in regnum, &c. Ciwell, edit. 1927. 

Jratres ronuratt, Are ſworn brothers or companions, 
Srmmeon Dunelm. pag. 81, 190, 203. and Hovedern, pag. 
445. Sometimes they are fo called who were fworn to 
defend the King againſt his enemies. Leg. I/. 1. caps 
59. Pracipimus ut omnes liberi homines jint fratres 
conjurati ad monarchiam noflram & regnum o/irum contra 
intmicos pro poſſe ſus d fendendum. Leg, Edw. I. C1. 35. 

Fratres-pnes, Were friars wearing black and wht 
garments. They are mentioned in //al/zghom, pag. 12.4. 
viz. [In quodam caemeteria qued fuerat quendam fratrum quss 
freres-pyes veteres appellabant. | 

Fratriagium, Is that part of the inheritance which 
comes to the younger brothers ; ſor whatever they poſle(s 
of the ſather's eſtate, they poſleſs it ratione fratriagit, and 


are to do homage to the elder brother for it, becaute he is 


bound to do homage for the whole to the ſuperior lord. 
Bran, lib. 2. cap. 35. Fla, lib. Z. Cafes I6. pare 6, 7s 

Fraud, (Fraus,) Is deceit in grants and conveyances 
of lands, and bargains and fales of goods, &c. to the da- 


mape of another. F., N. B. 98. 


Fraud, covin, colluſion and deceit, are often nfed as 
ſynonymous words, and in whatever ſhape or form they 
appear in, are always deemed odious in the eye of tl 
law. C9. Lit. 3. b6. Lord Coke defines covin to be a 
ſecret aſſent, determined in the hearts of two or more, to 
the defrauding and prejudice of another. Co. Lit. 357. 


1. What afts are deemed fraudulent in the courts of Com- 
mon Law, though not within the expreſs proviſion of any act 
of Parliament. 


2. What a@ts are deemed fraudulent in the courts of equity. 


-.. $f fraudulent conveyances to d:feat crediters and pur- 
chaſers within the ſlatutes 13 & 27 Elizabeth, 


4. Other flatutes relating to frauds, and caſcs determined 
upon them. | 


5. In what court the fraud is cogniſab'e; and in what 
caſes the wrong-doer 1s farther puniſpable than Ly making void 
the fraudulent att. 


1. What adts are deemed fraudulent im the courts of Com 
mon Law, though not within the expreſs proviſzon of any att 
of Parliament. 

Here it may be laid down as a general rule, that with- 


out the expreſs proviſion of any act of Parliament, all 


deceitful praCtices in defrauding or endcavouring to de- 


fraud another of his known right, by means of fome 
artful 
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artful device, contrary to the plain rules of common 
honeſty, are condemned by the Common Law, and pu- 


' niſhable according to the heinouſneſs of the offence, Co. 


Lit. 3. b. Dyer 295+ b 
Such as cauſing an illiterate perſon to execute a deed 

to his prejudice, by reading of it over to him in words 

different from thoſe in which it was written. 1 Sz, 312. 


So if one perſuades a woman to execute writings to an- 


other as her truſtee, upon an intended marriage, which 
in truth contained no fuch thing, but only a warrant of 
attoiney to confeſs a judgment, &c. 1 Sd. 431. 

Alfo it is a rule, that a wrongful manner of executing 
a thing ſhall avoid a matter that might have been execut- 
ed lawfully. Co. Lit. 35. PE | 

As if a man, that has a right of aCtion to certain lands, 
by covin, cauſes another to ouſt the tenant of the land to 


- the intent to recover it from him; and he recovers ac- 


cordingly againſt him by ation tried, yet he ſhall not be 


remitted to his ancient right, but is in of the eſtate of 


him who was the ouſter. 41 Af. 28. 44 Af. 29. 1 
Rol. Abr. 420, 549+ Co. Lit. 357. Poph. 64, 100. 
So if one man diſleiſes another of land, to whith a 
woman hath title of dower of covin, and with conſent of 
the woman, to the intent to endow her, and he endows 
her in the county 'accordingly, yet this is of no' effeCt 
againſt the diſſeiſee, but he may 'ouſt him becaufe of the 
covin. 44 Af. 29. 1 Rial. Abr. 549. | 
If goods are fold in a market-overt, by covin, be- 
tween two, on purpoſe to bar him that has a right, this 
ſhall not bar bim thereof. 2 Inft. 713. Cre. Eliz. 86. 
As to fraud_in contracts and dealings, the Common 


Law ſubjects the wrong-doer, in ſeveral inſtances, to an 


action on the caſe; as a perſon having the poſſeſſion of 
goods ſells them to another, affirming them to be his 
own, when in truth they are another's, an ation on the 
caſe lies. #» Rol. Abz. go. Cro. Face 474. : 
But if A. poſſeſſed of term ſor years, offers to ſell it 
to B. and ſays, that a ſtranger would have given him 
twenty pounds for this term, by which means B. buys it, 
though in truth /. was never offered twenty pounds, no 


action on the :zaſe lies, though B. is hereby deceived in 


the value,” 


1 Rel. Abr. 91, 101, 1 Sid, 146, Yelv. 29. 
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But if on a treaty for the purchaſe of a houſe, the de- 


fendant affirms the rent to be thirty pounds per ann 
whereas in truth it is but twenty pounds, and thereby 


_ the plaintiff is induced to give ſo much more than the 
| houſe is worth, an aCftion on the caſe lies ; for the value 


of the rent is the matter that lies in the private know- 
ledge of the landlord and tenant, and if they afhicm the 
rent to be more than it is, the purchaſer is cheated, and 
ought to have a remedy for it.. 1 Salk. 211. 1 Lev. 
1 Sid. 146. 1 Keb, 510, 518, 522. S. P. ad- 
judged. | ek, | 

If a vintner ſells wine, which he warrants to be ſound 


and not corrupted, or if a perſon ſells any commodity 


which he warrants to be good, if it proves otherwiſe, an 
ation on the cafe lies againſt him. 11 Hen. 6, 18. 
F. N. B. 96. Dyer 75. ES | 

If A. is employed by B. to fail from England to the 
Tndies, and covenants that he or his ſervants will not 
thence import any callicoes, &c. and A. retains C, as his 
ſervant in this voyage, and acquaints him with the cove- 
nants; and notwithſtanding C. falſly and fraudulently 


brings thence certain callicoes, Fc, A. ſhall have an action 


apainſt C. ſor though no aCtion lies by a maſter for a bare 
breach of his command, yet if a fervant does any thing 
falſly and fraudulently to the damage of his maſter, an 
aCtion will lic. 1x Si4. 298, 2 Keb. 88. $8, C. 1 Lev. 
188. 8, C. T7 | | 

If A. be excommunicated, and the letters of excom- 
munication are brought to the parſon of the pariſh to be 
read and publiſhed in the church againſt A, and the par- 
ſon having malice to B. inſerts his name inſtead of the 
name of A. and pronounces him excommunicated, an 


ave, on the caſe lies. 1 Rot, Abr, 100, Cro. Eliz. 
« | 


Tf a man chaſes the cattle of another into the lands of 
+. S. whereby he is ſubje& to the aCtion of 7. S, an 


— 


| 
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tion on the caſe lies againſt him. 1 Rel. Abr. 100, 
O1. Cro. Car.,. 325, 8. C,, a 

If 2. hath judgment againſt B. and F. $. with an in- 
tent to defeat him of the benefit of it, perſuades B. to 
acknowledge a judgment to,a ſtranger, to whom in truth 
he owed nothing, and thereupon his goods are taken in 
execution, &c. A. may bring an aQion on the caſe againſt 
F- S. on this. fraud and, combination. , Carth, 3, 4. 

It lands be aliened pending a writ of debt by covin, 
to avoid the extent thereof for the debt ; yet when the 
covin appears upon the return of the elegit by the ſheriff, 
the land ſo alienated ſhall be extended. 1 Rel. Abr. 549. 
Tf a man makes a feoffment to the uſe of his ſon, an 
infant, and not in conſideration of marriage, &c. and ten 
days afterwards commits treaſon, of which he is attainted, 
this land ſhall be forfeited ; for the feoffment was frau- 
dulent againſt the King. 2 Rol. Abr. 34, 

But if the ſeoffment had been made in purſuance of an 
agreement entered into before, by which it was agreed, 
in conſideration of his wife's ſettling her lands in ſuch 


| Manner, that he would alſo ſettle his lands on his ſon ; 


this it ſeems is not fraudulent but good againſt the King. 
2 Ral. Aor, 34+ | \ 

A. being in Newgate for a, robbery makes a bill of ſale 
of all his goods, to the intent to make .a proviſion for 
his fon, and is afterwards conviCted and executed ; and in 
an action of trover brought by the ſon againſt the ſheriff 
of London, it was held by Hoait Ch. J. that the bill of - 


|fale was fraudulent ; for though a ſale bona fide, and for 


valuable conſideration, had been good, becauſe the party 
had a property in the goods till conviction, and ought to 
be reaſonably ſuſtained out of them, yet this conveyance 
is fraudulent at Common Law, for it cannot be intended 
to any other purpoſe than to prevent a forfeiture, and de- 


fraud the King, Skin. 357. 


A man comes by habeas corpus out of London, and had 
no cauſe to leave that priſon, but by his covin ; it was 


| ordered, that he ſhould be in execution till he had paid 


the debt recovered againſt him after the writ brought, and 
that after he ſhould be remanded to anſwer the plaintiff 
there. 1 Rol. Abr. 549. Cre. Car. 128. 

Hence it appears, that the making uſe of the proceſs 
of the law is not only a fraud, but an aggravation of the 
offence ; as if a perſon intending to ſteal a hotſe takes 
out a replevin, and thereby has the horſe delivered to him 
by the ſheriff, or if one intending to rifle goods, gets 
poſſeſſion from the ſheriff by virtue of a- judgment ob- 
tained without any the leaſt colour of title, upon falſe 
afhdavits, &%. 2 Infl. 108. AH. P.C, 63. Kel. 43- 

1 Sid, 254. Raym. 276. PEN: | | 

If A. on a quarrel with B. tells him, that he will not 
ſtrike him, but that he will give B. a pot of ale to ſtrike 
him, and thereupon B, ſtrikes, and 4. kills him ; he is 
guilty of murder, for he ſhall not elude the juſtice of the 
law by ſuch a pretence to cover his malice. H. P. C. 48. 
1 Hawk. P.C.8r. Mo 

So if B. challenge A. and A. refuſe to meet him ; but 
in order to evade the law, tells B, that he ſhall go the 
next day to ſuch a town about his buſineſs, and accord- 
ingly B. meets him the next day in the road to the 
ſame town, and affaults him, whereupon they fight, and 
A. kills B. he ſeems guilty of murder, unleſs it appear 
by the whole circumſtances, that he gave B. ſuch infor- 
mation accidentally, and not with a deſign to give him 
an opportunity of fighting. 1 Hawk. P. C. 81. 

It a perſon takes a lodging in a houſe, under. the 
colour thereof to have the opportunity of rifling it, and to 
elude the juſtice of the law, by endeavouring to keep out 
of the letter of it, by gaining a poſſeſſion of the goods 
with the conſent of the owner, he ſeems to be as guilty 
of felony as any other felon, inaſmuch as his whole in- 
tention was to defraud the law. Kel. 24, 81. I Show, 

O,'5S1s | 
. je takes a wife, and afterwards marries another, 
bis firſt wife living, and by deed gave part of his goods 
to his pretended ſecond wife ; it ſeems this is a fraudulent 
giſt within 13 Eliz. and by the Common Law too, in 


| 


reſpeCt of creditors, becauſe made without any valuable 
conſideration ; for the ſecond pretended matriage is : far 
rom 
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from coming under the notion of a conſideration, that it 


is a crime puniſhable by law. 2 Leon. 223. | 
A man has a judgmepr, for a'juſt debt againſt 4. and 


takes out a fig factas, and gets the ſheriff to ſeize the 
goods, but would -not let him proceed farther, but ſuf- 
fered the goods to remain in the cuſtody of 4. the debtor. 
B. who has alſo a judgment apainſt A. for a juſt debt, 
takes out a fer? factas; and the queſtion was, whether 
he could ſeize vpon the goods; and it was held per cur”, 
that he might, for the former was a fraudulent execution, 
yp the ſheriff might very well return nu/la bona upon it. 
areſ. 37. ; 


It there be judgment in debt againſt F. $. and | he" 


ſuffers himſeif to be outlawed for felony with an intent. to 
defraud his creditors, and afterwards he purchaſes his 
pardon, and hath reſtitution, the creditor may well take 
execution for this apparent fraud. Dyer 245. 


2. Iihat atts are deemed fraudulent 'in the courts of 
equity. | | WT | 
It is clearly agreed, that all covins, frauds, ayd deceits, 
for which there is no remedy 'by the ordinary courle of 
law, are properly cogniſable in equity ; and it is admitted, 
that the matters of fraud were one of the chict branches. 
to which the juriſdiction of Chancery wastoriginally con- 
lined. 4 nfl, 84. LOND a SIC, LOH | 
But as every Caſe on this head depends fo much upon 
its own circumſtances, it will be diſhcult to range them 
im any other order, than by inſerting the moſt remarkable 
caſes wiicre the parties have been relieved againſt fraud 
and impoiition. 2 Bac.. Avr.. 597. © _ | 
As where #. being tenant in tail,” remainder to his 
brother B. in tail, 4. not knowing of the intail, makes 
a ſettlement on his wiſe for life for her jointure, without 
levying a fine, or ſuffering. a* recovery, which Þ.' who 
knew of the intail, engroiſes, but does nvt mention any 
thing of the intail, becauſe, as he conſefſed in his auſwer, 
if he had ſpoke anything of it, hjs brother, by a reco- 
very, might have cut oft the remainder, and barred him ; 
and although aſter the-death of A. B. recovered in <ect- 
ment againſt the widow by force of the 'intail, yet ſhe 
was relieved in Chancery, and a perpetual injunction 
granted for this fraud in B. in concealing the intail, 
which if it had been difcloſed, the fertlement might have 
been 'made good by a recovery. Preced. in Chanc, 35. 
Raw v. Paits. 2 Fern. 239. S. C. and affirmed in' the 
Houle of Lords. pd | 
So where a mother being abſolute owner of a term, the 
fame being limited to her in tail, is preſent at a treaty for 
her ſon's marriage, and hears her ſon declare, that the 
term was to come to him at his mother's death, and 1s a 
witneſs to the deed, whereby the reverſion of the term 1s 
ſettled on the iſſue of the marriage after the mother's 
death; and ſhe was compelled in equity to make good 
the ſettlement. 2 Fern. 150. | 
if A. by a marriage-ſetilement, being tenant for life of 
certain mills, remainder to his fi:{t ſon in tail, and the 
ton, who knows of the ſettlement; encourages a perſon to 
take a Ilcaſe for thirty years of thoſe mills, und to lay out 
conſiderable ſums of money in new building and improv- 
ing them, in order to reap the advantage thereof after his 
father's death ; this is ſuch a fraud and praQtice as ought 
to be diſcountenanced in equity, and therefore'it was de- 
creed in this cafe, that the leflee ſhould enjoy for the re- 
{idue of the term that remaied uncxpired atter the father's 
death. 1 Abr. 357. | ref Og 
50 where a younger brother, having an annuity of 
Ico /. per annum, charged on lands by his father's wall, 
agrees with F.S. to ſell it to him, which 7. 8. is en- 
couraged to purchaſe by the elder brother, who told him, 


that though he had heard that there was a ſettlement 


which had intailed thoſe lands out of which it iſſued, that 
yet he' had conſtantly paid this annuity, as alſo 3ooo /. 
charged by the ſame will, to his liſters; and the elder 
brother afterwards getting the ſettlement into bis hands, 
and endeavouring thereby to avoid payment of this an- 
1uity, it was decreed in favour of the purchaſer, purely 
that the _— ſhould lil! be paid on the encourage- 
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ment given by the elder brother. 1 Fern. 136. | Hobbs 
and Norton, 1. ... NT RT n, | 70 
50 where lands in moitgage running through' three 
deſcents, and the perſon intitled to redeem, not know- 
ing how much was due for the jnteic{t, is informed' by 
the heir of the mortgagee, that! it was conſiderably leis 
than really it was; whereupon. he ſettles it upon his 
marriage, as;ſubject only to ſo much; and it was decreed, 
that thoſe who derive under this ſettlement ſhould redeem 
accordingly, withqut being obliged to pay the. ſum con- 
cealed, for the fraud.  Preced, Chanc. 1,31, , Bart et: iv« 
ITells. DITED 7 er FRI A 

If 4. has a prior incumbrance on an: cſtate, and is a 
witneſs to a ſubſequent mortgage, but does not. diſcloſe 
his own incumbrance z this is fuch a fraud in him, for 
which his incumbrance ſhall be poſtponed. 2 Vern. 151. 
Clare and Karl of Bedford, cited to have been decreed. 

So where a counſel having a ſtatute from A. advites B, 
to lend 4. 1000/7, on a_ mortgage, and draws the mort- 
gage, with a covenant againſt all incumbrances, and con- - 
ceals his own ftatute ; and it. was hell, . that the ſtatute 
ſould. be poſtponed to the mortgage, 1 ern. 370. 


Draper v. Barlace. | Hay 

So if 4. being about, to lend money to B. on a mort- 
gage, ſends C. to enquyre.of D. who .had a prior mort- 
vage, whether he had any incumbrance on B.'s eflate, if 
it be proved that C.. went-to him accordingly, and that 
D. denied that he had any, D.'s mortgage ſhall be poſt- 
poned. 2 Vern. 554. {bbotſon v. Rhodes. | 

590 if . having a mortgage on a leaſehold eſtate, lends 
the mortgage deed to the mortgagor, with an intent to 
borrow more money ; that is ſuch a fraud in the mort- 
gagee, for which his mortgage ſhall be poſtponed to the 
{ubſequent incumbrance.. 2 ern. 720. Peter and Ruſſel. 
Abr. Eq. 321. 8.C, 


If a copyholder, by his will intending to give the 
greateſt part of his eitate to his godſon, and the other 
part to his wife, is perſuaded by the wife to nominate her 
to the whole, on a promiſe, that. ſhe, would, give the 
\zodſon the part deſigned for bim;. it: will be, decreed 
againſt the wife onthe point of fraud; thovgh there was 
no memorandum thereof in writing, purſuant to the ſtatute 
of frauds and perjuriess Preced. Chanc. 3. Devoniſh and 
\ Baines, _ TE RON EIOOEY ; | 
So where the defendant, on a..treaty of marrjage for 
his daughter with the plaintiff, ſigned a writing com-. 
priſing the terms of the agreement, and afterward, de- 
ligning to elude the force thereof, and get looſe from his 
agreement, ordered his daughter to put on a good humour, 
and get the plaintiff.to deliver up that, writing, and then 
marcy him, which ſhe accordingly did, and the defen- 
dant ſtood by at a corner of a ſtreet to fee them go by to 
be married ; and the piaintiff was relieved on the point 
of fraud. Abr. Eq. 20. Halpeny aud Mallit, 2 Vern. 
373+ $S. C. | mo. POE Ie et Fog au 
The plaintiſ's wife, before her intermarriage with the 
plaintiff, being poſlefſed of a term for years, as executrix | 
to her firſt huſband, and which was liable, as aſſets, to 
the payment of his debts, in "order. thereto, and to raiſe 
money ſor that purpoſe, the plaintiffs, after their mar- 
riage, entered into an agreement with the defendant for 
lale of the houſe in queſtion, ſor the reſidue of the term, 
for 450 /. whereof 210/., was to be applied in diſcharge 
of a mortgage thereon to one F. $S. and the remaining 
240/, was to be paid to the plaintiffs ; accordingly the 
plaintiffs executed an aſſignment of the houſe to the de- 
fendant, with a receipt indorſed thereon for the whole 
purchaſe-money ; but the defendant did not then pay the 
purchaſe-money,. but gave a note for the payment of 
2101. part thereof, to 7. $. the mortgagee, and of the 
remaining 240 /. to the plaintiffs z and for the non-pay- 
ment thereof the plaintiffs brought their bill to have a 
ſpecific performance. and payment of the money accord- 
ingly; the defendant, by his anſwer, admitted the whole 
caſe to be as above ſet forth, but inſiſted, that he ought 
not to be bound thereby, for that the plaintiffs could not 
make him a good title, they having, by articles before 
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'marriage, agreed to ſcttle ,this houle for the benefit of 


the Mm» 
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themſelves and their iſſue, of which he had no notice at 
the time of his purchaſe z and for a diſcovery of theſe ar- 
ticles, and to have up his note on a re-aſſhonwment of the 
houſe, the defendant brought his croſs bill, 'Vhe ptain- 
riffs, by their anſwer, admitted there were fuch articles, 
but infilted, that the houſe lying in 47:49l-/ex, thoſe ar- 
ticles were never regiſtered in the 47idlsex office, and 
therefore void as againſt the-plaintiff ; but on a hearing 
at the Rolls, the Maſter of the Rolls decreed the ori- 

inal bill to ſtand diſmiſſed with coſts; and on the croſs 
bill decreed the note given for the purchaſe-money to be 
delivered up on a re aſſignment of the houſe, and the 
plaintilF in that cauſc ltkewiſe to haie his coſts, by reaſon 
of the plaintiff's fraud 11 concealing the articles z which 
decree was affirmed by my Lord Chancellor. Ar. £4. 
JG7» Beatmff v. Smith, | | 

So in a _cale between two purchaſers of lands in 19: 4- 
ſhire, where the fecond purchaſer, having notice of the 
ſirſt purchaſe, but that it was not regiſtered, went on and 
purchaſed the ſame eſtate, and got his purchaſe regiſtered; 
yet it was decreed, that having notice of the firſt pur- 
chaſe, though it was not regiſtered, bound him, and that 
his getting his own purchaſe firſt regiſtered was a fraud ; 
the deſign of thoſe acts being only to give the parties no- 
tice, who might otherwife, without ſuch regiltry, be in 
danger of being impoſed upon by a prior purchaſe or 
mortgage, which they are in no danger of when they have 
notice thereof in any manner, though not by regiliry. 


| -Abr. Eq. 358. Blades and Blades. 


A. failing in his trade, compounded with his creditors 


at ſo much in the pound, to be paid at the time therein 
mentioned ; and he having failed in payment at the pre- 


ciſe time, fome of the creditors refuſed to ſtand to the 


agreement, which being under hand and fea], he brovght 
his bill to compel a performance thereof ; but it appear- 


ing in the cauſe, that 4, to draw in the reſt of the cre- 


ditors, had made ap underhand agreement with ſome 
of them, who were ſeemingly to accept of the compo- 
Gtion, to pay them their whole debts; which being a 
fraud and deceit upon the reſt of the creditors, the court 


would not decree the agreement, nor relieve the plain- 


tiff, but diſmiiJed the bill. 2 Fern. 71. Child and Dan- 
bridge. | | 
So where A. being intruſted by B. to receive intereſt 


come in, without having a greater compoſition, which A. 
agrees to give, and 4. brought his bill to be relieved 
againſt this underhanded agreement z but he having been 


" guilty of a breach of truſt, and alſo a party to the fraud, 


the court refuſed to give him any relief. 2 Yern, 602, 

If a ſecurity be obtained from a perſon by fraud and 
practice, upon a pretence of a demand that 1s fictitious, 
it will be relieved againſt in equity. 2 Yern. 123. 

As where 4, having by the means of an attorney pre- 
vailed on EZ. a woman, to levy a fine of ſome houſes, 
and to execute a deed leading the uſes thereof to A. and 
his heirs ; and it being proved that ſhe, at the time of 
levying the fine, declared ſhe muſt make uſe of ſome 
friend's name in truſt ; and afterwards by will declarcd 
ſhe had levied ſuch a fine only in truſt, and the better to 
enable her to diſpoſe of the eſtate, and thereby deviſc it 
to F. 8. and his heirs, ſubject to the payment of her 
debts ; and although A. proved a great familiarity and 
friendſhip between them, and that ſhe had declared he 
{ſhould have her eſtate, yet it waz decreed, not only that 
the eſtate ſhould be liable to the creditors debts, but that 
A. ſhould convey the eſtate to deviſee and his heirs. 2 
Vern. 307. | 
So where A. being to procure 10007. for B, borrows 
it, and pays B. only 300 /. and takes other 300 /. him- 
ſelf, and the remaining 4001. in goods, which prove 
worth little or nothing; and for ſecuring the whole, both 
gave a recognizance ; yet that being ſued againſt B. he 
brought his bill, and had a perpetual iojunicn againſt 
the recognizance, on payment of 300 /. only, and inte- 
reſt, by reaſon of ſome circumſtances of fraud, and it ap- 


Vot.Il. NY 79, 


pearing to be a contrivance between 4. and the lender, 
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to charge B. with the whole. Preced. Chant. $0: Smith 
and: Eradere'”. 2 Fern 240; $. Count: 

Where a purchaſe was obtained from a man in his 
votage, ata great under-value, who was perſuaded by the 
verſons that treated with him, that they could help him 
tO a great match, ani told him, that to qualify himfelt 
tor the Jady, it wes neceſſary he ſhouid convert all his 
lands into money, and they treated for the purchaſe in a 
perſon's name who knew nothing of the matter ; and for 
tneſe circumſtances of fraud the purchaſe was fet alide. 
i Vern, 206, Vide Preced. Chanc, $6 

Where an agreement for a purchaſe was obtained from 
a woman of ningty years of age, and ſeveral ſutpicious 
circumſtances appearing, .the court would neither decres 
it to be carried into execution againit the heir at law, nor 
to be delivered on a croſs bill for that purpoſe, but Jett 
the parties to their remedy at law. 2 ern. 632. Grern 
Ve Had, h 

There are likewiſe ſeveral inftances, where a paro! 
agreement intended to be reduced into writing, but pre- 
vented by fraud. bas been decreed in equity, notwith- 
ſtanding the ſtatute of frauds and perjuries ; as where 
upon a martiiaze treaty, inftructions were given by the 
huſbind to draw a ſettlement, which he privately couns 
termanded, and aſterwards drew in the woman, by per- 
ſuafions and atturances of ſuch ſettlement, to marry him 
and 1t was decreed, that he ſhould make good the ſettle-= 


ment, Ar. Eq 1g. and fee tit. Agcecn: 17 


50 where a parol agreement was concerning the lend- 
ing of money on a mortgage, and the covenauts propoſed 
were an abſolute deed from the mortgagor, and a deed of 
defeaſance from the mortgagee; and after the mortgagee 
bad got the deed of conveyance, he refuſed to execute the 
defeafance z and it was decreed againſt him on the poiut 
of fraud. Abr. Eg. 20. : | 

If a ſon and heir apparent perſuades his father not to 
make a will which he intended to have made, and which 
was to contain proviſions for his younger children, pro- 
miling to do for them himſelf; this is ſuch a fraud, for 
which equity will decree the heir to give them fuch pro- 
viſion himſelf, Preced, Chanc. 4. Chamberlain's caſe, cited 


to have been decreed. 


So where tenant in tail is prevented by the iſſue in 


tail from ſuffering a recovery, in order to provide for 
on tallies, receives the principal, and fails, and aſter=. 


wards compounds with his creditors, but B. would not: 


younger children, by his promiſing to do for them him- 
ſelf; equity will compel him to do it aſter his fathei's 
death, Preced. Chanc. 5. 

If a mother having a right to dower, to encourage a 
marriage of her ſon to 4. Þ, releaſes her dower, and the 
releaſe is ſhewn to the wife and her relations, it ſhail 
bind the mother, though the releaſe was obtained by a 
fraudulent ſuggeſtion. 1 Fern. 19, 20, 31, 32. 

If a man charges lands in D. with a portion for a 
daughter by a firſt venter, and then marries, and ſettles 
part of thoſe lands for the jointure of a ſecond wife, 
who has no notice of the charge ; and 4. believing that 
the portion would take place for the jointure, by will 
gives other lands in lieu thereof, and the wife combines. 
with her ſon, who is heir to A. to defeat this ſettlement 
and proviſion on the daughter, by adhering to her joint- 
ure, and inſiſting, that the proviſion on the daughter 
was voluntary and fraudulent as to her; and that there- 
fore ſhe was not bound to accept of the deviſe ; the 
daughter will be relieved in equity. 1 Fern. 219. Reeve 
and Reeve. | 

A widow makes a deed of ſettlement of her eſtate, and 
marries a ſecond huſband, who was. not privy to ſuch 
ſettlement ; and it appearing to the court, that it was in 
confidence of her having ſuch eſtate that the huſband 
married her, the court ſet aſide the deed as fraudulent. 
2 Chanc. Rep. 81, Howard and Hooker. 

But where a widow, before her marriage with a ſecond 
huſband, aſſigned over the greateſt part of her eſtate to 
truſtees, in truſt for her children by her former huſband ; 
and though it was inliſted, that this was without the privity 
of the huſband, and done with a deſign to cheat him, yet 
the court thought that a widow may thus provide for her 
children before ſhe put herſelf under the power of a huf- 
band ; and it being proved that 8000 /. was thus ſettied, 
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ind that the huſband had ſuppreſſed the deed, he was de- 
creed to pay the whole money, without directing any ac- 
count. 1 Vern, 408. Hunt and Mathews. 
3. Of fraudulent conveyances to defeat creditors and pur- 
—_— within the ſlatute 13 & 27 Elizabeth, 

t ſeems by the Common Law, if a man had a right 
and title to a thing, or a juſt debt owing to him, he 
might avoid any fraudulent conveyance made to deceive 
him of that right or debt; as if a man had a right to 
goods, and he that had them ſold them by covin in a 
market-overt, to alter the property of them; or if one 
amy away goods to deceive a creditor, theſe acts might 

ave been ſet aſide; but if the gift were precedent to the 
right or debt, there was no way in ſuch caſe to ſet afide 
the conveyance. 3 Co. B3. Mor 638. Dyer 295. Co. 
Lit. 290. a. bs ES 

But now, by the 13 Eliz. cap. 5. © For the avoiding 
and aboliſhing of feigned, covinous, and fraudulent feoft- 
ments, gifts, grants, alienations, conveyances, bonds, 
ſuits, judgments, and executions, as well of lands and te- 
nements as of goods and chattels, now of late more com- 
monly praCtiſed than heretofore ; which feoffments, gitts, 
grants, alienations, conveyances, bonds, ſuits, judgments, 
and executions, have been and are deviſed and contrived 
of malice, fraud, covin, colluſion, or guile, to the end, 
purpoſe, and intent to delay, hinder, or defraud creditors 
and others of their juſt and lawful aCtions, ſuits, debts, 
accounts, damages, penalties, forfeitures, heriots, mor- 
tuarics, and reliefs, not only to the let or hinderance of 
the due courſe and execution of law and juſtice, but alſo 
to the overthrow of all true and plain dealing, bargaining, 
and cheviſance ; 

© Tt is therefore enacted, that all and every feoffment, 
gift, grant, alienation, bargain, and conveyance of lands, 


 tenements, hereditaments, goods, and chattels, or of any 


of them, or of any leaſe, rent, common, or other profit 
or charge out of the ſame lands, tenements, hereditaments, 
goods, and chattels, or any of them, by writing or other- 
wiſe, and all and every bond, ſuit, judgment, and exe- 
cution at any time had, or hereafter to be had or made, to 
or for any intent or purpoſe before declared and expreſſed, 
ſhall be from henceforth deemed and taken (only as againſt 
that perſon or perſons, his or their heirs, ſucceſſors, ex- 
ecutors, adminiſtrators, and aſligns, and every of them, 
whoſe aCtions, ſuits, debts, accounts, damages, penalties, 
forfeitures, heriots, mortuaries, and reliefs by ſuch guileful, 
covinous, or fraudulent devices and praCtices, as 1s afore- 
ſaid, are, ſhall, or might be in any wiſe diſturbed, hin- 
dered, delayed, or defrauded) to be clearly and utterly 
void, fruſtrate, and of none effect ; any pretence, colour, 
feigned conſideration, expreſſing of uſe, or any other 
matter or thing to the contrary notwithſtanding. 

& Provided that this act, or any thing therein con- 
tained, ſhall not extend to any eſtate or intereſt in lands, 
tenements, hereditaments, leaſes, rents, commons, pro- 
fits, goods, or chattels, had, made, conveyed, or aflured, 
or hereafter to be had, made, conveyed, or aſſured, which 


eſtate or intereſt is, or ſhall be upon good conſideration, 
and bona fide lawtully conveyed or aſſured to any perſon 
_ or perſons, or bodies. politic or corporate, not having, at 
the time of ſuch conveyance or aſſurance to them made, 


any manner of notice or knowledge of ſuch covin, fraud, 
or colluſion, as is aforeſaid.” 


And by the 27 Eliz. cap. 4. ** For avoiding of ſrav- | 


dulent, feigned, and covinous conveyances, pilts, grants, 
charges, uſes, and eſtates, and for the maintenance of up- 
right and juſt dealing in the purchaſing of lands, tene- 
ments, and hereditaments, it is enacted, that ail and every 
conveyance, grant, charge, leaſe, eſtate, incumbrance, 
and limitation of uſe or uſes, of, in, or out of any lands, 
tenements, or other hereditaments whatſoever, had or 
made, or at any time hereafter to be made, for the intent 
and purpoſe to defraud and deceive ſuch perſon or perſons, 
bodies. politic or corporate, as have purchaſed, or ſhall 
afterwards purchaſe in fee ſimple, fee tail, for life, lives, 


or years, the ſame lands, tenements, and hereditaments, | 


or any part or parcel thereof, ſo formerly conveyed, 
granted, leaſed, charged, incumbered, or limited in uſe, 


] ORF | 
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or to defraud and deceive ſuch as have, or ſhall purchaſe 
any rent, profit, or commodity, in or out of the ſame, o 
any part thereof, ſhall be deemed and taken only as viel 
that perſon and - perſons, bodies politic' and corporate, 
his and their heirs, tucceflors, executors, adminiſtrators, 
and aſſigns, and z2gainit all and every other perſon and 
perſons, lawfully having or claiming, from, or under 
them, or any of them, which have purchaſed, or ſhall 
bercafter ſo purchaſe, for money, or other good conſider- 
ation, the ſame lands, tenements, or hereditaments, or 
any part or parcel thereof, or any rent, profit, or com- 
modity, in or out of the fame, to be utterly void, fruf- 
trate, and of none effect; any pretence, colour, feigned 
conſideration, or expreſling of any uſe or uſes to the con- 
trary notwithſtanding. | 

&« Provided that this aft, or any thing therein contained, 
ſhall not extend, or be conſtrued to impeach, defeat, 
make void, or fruſtrate any conveyance, aſſignment, or 
leaſe, aſſurance, grant, charge, leafe, eitate, intereſt, or 
limitation of uſe or uſes, of, in, to, or out of any lands, 
tenements, or hereditaments heretofore at any time had 
or made, or hereafter to be had or made, upon or for 
good conſideration, and bona fide, to any perſon or per- 
ſons, bodies politic or corporate ; any thing before men- 
tioned to the contrary notwithſtanding.” 

And by ſee. 5. it is farther enacted by the faid ſtatute, 
© 'That if any perſon or perfons ſhall make any convey- 
ance, gift, prant, demiſe, charge, limitation of uſe or 
uſes, or afſurance of, in, or out of any lands, tenements, 
or hereditaments, with any clauſe, proviſion, article, or 
condition of revocation, determination, or alteration, at 
his or their will or pleaſure, of ſuch conveyance, aſ- 
ſurance, grants, limitations of uſes, or eſtates of, in, or 
out of the ſaid lands, tenements, or hereditaments, or of, 
in, or out of any part or parcel of them, contained or 
mentioned in any writing, deed, or indenture of ſuch af- 
ſurance, conveyance, grant, or piſt ; and aſter ſuch con- 


'veyance, grant, gift, or demiſe, do bargain, ſell, demiſe, 


grant, convey, or charge the ſame lands, tenements, or 


hereditaments, or any part or parcel thercof, to any per- 


ſon or perſons, bodies politic or corporate, for any mo- 
ney or other good conſideration paid or given (the ſaid 
firlt conveyance, aſſurance, grant, gift, or demiſe, charge, 
or limitation, not by him or them revoked, made void, 
or altered, according to the power and authority reſerved 
or expreſſed unto him or them, in and by the ſaid ſecret 
conveyance, afſurance, giſt, or grant), that then the ſaid 
former conveyance, aſſurance, gift, demiſe, and grant, 
as touching the ſaid lands, tenements, and hereditaments, 
ſo after bargained, ſold, conveyed, demiſed, or charged, 
againſt the ſaid bargainees, vendees, leſſees, grantees, 
and every of them, their heirs, ſucceſſors, executors, and 
aſſigns, and againſt all and every perſon and perſons, 
which have, ſhall, or may lawfully claim any thing by, 
from, or under them, or any of them, ſhall be deemed, 
taken, and adjudged to be void, fruſtrate, and of none 
effect, by virtue and force of this preſent aft. 


* Provided, that no lawful mortgage made, or to be 


made hona fide, and without fraud or covin, upon good 
conſideration, ſhall be impeached or impaired by force of 
this aCt, but ſhall ſtand in the like force and effect, as the 
fame ſhould have done if this act had never been had or 
made,” | | 

In the conſtruQion of theſe ſtatutes the following opi- 
n10ns have been holden. 


"That where in a farmedon the tenant pleaded non- 


tenure, upon which they were at iflue; and it was found, 
that before the writ purchaſed, the tenant enfeoffcd divers 
perſons, with an intent to defraud him who had cauſe of 
action to the lands, and notwithſtanding the feoffor took 
the proits ; and on this verdiCt it was adjudged for the 
defendants, viz. that by the 13 Eliz. the feolfment was 
void againſt him. Co. El:z. 233. Leonard and Bacon. © 
A. being indebted to B. in 4oo 1. and to C. in 2001. 
C. brings debt againſt him, and hanging the writ, . 
being poſſeſſed of goods and chattels to the value of 3co /. 
makes a ſecret conveyance of them all, without exception, 
to B, in fatisfaCtion of his debt, but notwithſtanding con- 
tinues in poſſeſhon of them, and ſells ſome of them, and 
| Others 
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others of them, being ſheep, he ſets his mark on ; and it 
was reſolved to be a fraudulent gift and ſale within the 13 
Eliz. for though ſuch a fale hath one of the qualifications 
required by the ſtatute, being made to a creditor for his 
juſt dedt, and conſequently on a valuable conſideration, 
yet it wants the other ; for the owner's continuing in poſ- 
ſeſſion is a fixed and undoubted charaQter of a fraudulent 
conveyance, becauſe the poſſeſſion is the only indicium of 
the property of a chattel, and therefore this ſale is not 
made bona fide; and as this is a leading reſolution, being 
agrecable to the rules of commerce ſettled by the ſtatute, 
ſo it is highly conformable to the moſt exaCt reaſon and 
equity ; for if ſuch colluſion and praQtice were allowed 
between a debtor and his creditor, as it would prove in- 
jurious to other creditors of the ſame debtor, in depriving 
them of all means of ſatisfying themſelves by the ſtated 
methods of juſtice ; ſo it would in its conſequence have a 


very ill influence on commerce, by preventing loans of i 


money, and other confidences of that nature, which are 
ſo neceſſary for the ſupport of it, ſince no man would 
lend or truſt another with money or goods upon ſuch an 
apparent hazard of loſing them. 3 Co. 80. Twine's caſe. 
Moor 638. 1 Bulſtr. 226. 8. C, | 

So where 4. being indebted to five ſeveral perſons in 
the ſura of 20 /. each, and having goods to the value of 
201. makes a gift of them to one of the five, in ſatiſ 
faction of his debt; but upon this ſecret truſt between 
them, that the grantee, in compaſſon to his circum- 


ances, ſhould deal favourably with him, in permitting 
him, or ſome other for him, to uſe and poſſeſs the ſaid 


goods, paying to his creditor, as he was able and could 
afford: it, the ſaid debt of 20 /. and reſolved to be a frau- 
dulent conveyance and deed of fale. 3 Co. 81. Moor 


So if 4. makes a bill of fale of all his goods, in conſi- 
deration of blood and natural affection to his ſon, or one 
of his relations, it isa void conveyance in reſpect to cre- 
ditors ; for the conſideration of blood, &c. which are 
made the motives of this gift, are eſteemed in their na- 
ture inferior to valuable confiderations, which are necel- 
ſarily required in ſuch ſales by 13 E'zz. and this ſeems to 
be a conſtruftion ſuitable to the ſtricteſt rules of equity ; 
for if conſiderations of blood or natural affetion were 
allowed to be of equal dignity with, or to come under 
the notion of valuable confiderations required by this ſta- 
tute, it would be in_ the power of any debtor, by ſuch 
conveyances of his perſonal eſtate to his kindred, to 
build a family upon a fraud to his creditors, which car- 
ries in it all the ſtrains of injuſtice and collufive dealing ; 
moreover, there is a ſtrong preſumption, that ſuch fales 
to relations are conſtantly attended with a ſecret truſt 
and perſonal confidence of reconveying part of the goods 
to the vender for his ſuſtenance, ſo that they are intirely 
inconſiſtent with the ſcheme laid down by the ſtatute, 
and TEE FO and illegal. 2 Rol. Abr, 779. Palm. 

Co. BI, 

_ a perſon, before he contraQts any debts, makes 
a voluntary ſettlement on his ſon bona fide, it ſeems that 
this is not within the ſtatute, for it never could be the 
intent of the aCt to ſet aſide all voluntary ſettlements ; but 
if the gift be made on any truſt either expreſſed or im- 
plied, between donor and donee, it is within the ſta- 


tute ; for all aCts for the ſuppreſſing of fraud are to be 


liberally expounded. 1 Med. 119. 
349. 2 Kol. Rep. 306. | ; 
And therefore if the jury find that the owner conti- 
nued in poſſeſſion of his goods aſter his bill of ſale of 
them, this is an undoubted badge of a fraudulent con- 
veyance, becauſe the poſſeſſion is the only indicium of 
the property of a chattel, which is unfixed and tran- 
ſitory ; ſo there are other marks and characters of fraud, 
as a general conveyance of them all without any excep- 
tion, for it is hardly to be preſumed, that a man will 
ſtrip himſelf entirely of all his perſonal property, not ex- 
cepting his bedding and wearing apparel, unleſs there were 
ſome ſecret correſpondence and good underſtanding ſet- 
tled between him and the vendee, for a private occupancy 
of all or ſome part of the goods for his ſupport ; alſo a 
ſecret manner of tranſaCting ſuch bill of fale, and unuſual 
2 


i Vent. 194. 1 Sid. 
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clauſes in it, as that it is made honeſtly, truly, and bond 
fide, are marks of fraud and colluſion, for ſuch an art- 
ful and forced dreſs and appearance give a ſuſpicion and 
jealouſy of ſome defeCt varniſhed over with it. 3 Cs. 80; 
Moor 638; Je 

A man binds himſelf in a bond to pay money, and 
then in a ſtatute to make ſuch a conveyance, tc. a frau- 
dulent conveyance is made contrary to the defeaſance of 
the ſtatute ; though the conveyance be void againſt the 
firſt debtor, yet it is a breach of the condition of the ſta- 
tute, and the conuſee ſhall be ſatisfied beſore the creditor 
by bond. Cre. Fac. 131, 132: 

It is not neceflary that he who contraQted the debt 
ſhould make the fraudulent conveyance ; for if a man 
binds himſelf and his heirs in a bond, and lands deſcend 
to his heir, who makes a fraudulent conveyance of thoſe 
lands, the creditor ſhall avoid it. 5 Co. 60, 

If a perſon, intending to deceive a purchaſer, conveys 
by deed inrolled his lands to the King, and afterwards, 
for valuable conſideration, conveys to F. S. the purchas 
fer ſha]l avoid this conveyance to the King by the 27 
Eliz. for although the ſtatute does not by expreſs words 
extend to the King, yet being a general law, and made 
tor ſuppreſſing fraud, it ſhall include him. 2 Co. 54. 
11 Co. 74, | 

So if A. being tenant in tail, remainder to B.'in tail 
or fee, and Þ. under an apprehenſion that 4. deſigns to 
ſuffer a recovery, and deſtroy his remainder, by deed in- 
rolled conveys his remainder to the King ; yet if A. for 
valuable conſideration afterwards by recovery conveys the 


| eſtate to F. 8. and dies without iflue, the purchaſer ſhall 


avoid the conveyance to the King as fraudulent within 
the 27 Eliz. 11 Co. 74. 4 b. ts 

In treſpaſs againſt a bailiff of a manor for diſtraining 
goods, he juſtified by virtve of his authority, and that 
by his precept he was commanded to diſtrain the goods 
of F. S. which goods came to the plaintiff's hands by 
colour of a fraudulent gift of them to the plaintiff ; and. 
on iſſue, that the ſale was made bona fide, it was found 
for the defendant, and adjuged for him, although it was 
objected, that he being no creditor could not take ad- 
vantage of the ſtatute, which being a penal law ought to 
be conſtrued ftriftly. Latch 222. Sir Ambroſe Turvil vs 
Tipper. | , 02g 

If a father makes a fraudulent leaſe of his lands, with 
an intent to deceive a purchaſer, and dies before he makes 
any conveyance of the lands, and afterwards his ſon and 
heir, knowing or not knowing of this leaſe, conveys to 
7. $. for valuable conſideration, F. S. ſhall avoid this 
wy os the 27 Eliz. 6 Co. 52. b. & vide 1 Vern. 
453 Os | 

A, has a leaſe of certain lands for fixty years, if he 
live ſo long, and forges a leaſe for ninety years abſolutely, 
and by indenture reciting this forged leaſe bargains and ſells 
it for valuable conſideration, together with all his intereſt 
in the land to B. in this caſe B, is not a purchaſer. 
within the 27 Z1:z, for though there were general words 
in the ſale to paſs the true intereſt, yet it is plain, that 
it was never contraCted for, or originally included in the 
bargain ; ſo that the bargain being made of an imaginary 
intereſt, the bargainee can never come under the charaCter 
of a real purchaſer, to defeat the purchaſer of the true 
leaſe of fixty years, which 4. was really poſſefled of. Cy. 
Lit. 3. b. Sir Richard Grobham's caſe. 

A deed, though it be fraudulent in its creation, yet 
by matter ex po/t fafio may become good ; as if one 
makes a frudulent feoffment, and the feoffee makes a 
feoffment to another for valuable conſideration, and af- 
terwards the firſt feoffor alſo, for valuable conſideration, 
makes a ſecond feoffment, the feoffee of the feoffee ſhall 
oo againſt the ſecond feoffment of the firſt feoffor. 1 

id. 134. | | | 

A. agrees with the Ea/t-India company to go as preſi- 
dent to Bengal, and enters into a bond of 2000/. penalty 
for performance of articles ; but before he ſet out he made 
a ſettlement of his eſtate, and among other things he de- 
clared the truſt of a term of one thoufand years to be 
for the raiſing of 5000 1. as a portion for his daughter, 


who afterwards married F, $- a gentleman-of 400 /. per 
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ann, who before marriage was adviſed by counſel, that 
the portion was ſufliciently ſecured ; and who afterwards 
on her death had, on her requeſt, expended 400 /. on; her 
funeral, but never made any ſettlement on her z and A. 
having embezzelled the goods and ſtock of the company 
to a conſiderable value, the queſtion was, whether this 
fettlement was voluntary and fraudulent as to them ; and 
it was held to be a prudent and honett proviſion, without 
any colour of fraud; and though in its creation it was 
voluntary, jet being the motive and inducement to the 
marriage, it made it valuable. Preced, Chan. 377. Eajt- 
India Cimpany v. Clavel, v 

On the clauſe of the 27 Ez. that if a man ſettles 
lands to ufes, with a power of revocation, and after- 
ward6s: ſells the lands for valuable conſideration, that the 
former uſes ſhall be revoked; it has been holden, that if 
a man having a future power of revocation, bargains and 
ſeil; the land before his power commences, yet it 15 
within the aft; fo if the power of revocation be refc; v- 
ed with the conſent of A. and he conveys his land, not 
having revoked, the conveyance thall be good ; foil one 
having a power of revocation, extinguiſhes it by feott- 
ment, and then ſells, the fale ſhall be good. MAdvor 605. 
7 Go. 82. Þ. Nt ELE 

If a giſt be made to deceive one creditor, it 1s void 
azainſt all creditors; but where-cver a cenvevyance 1s 
conttrucd fraudulent, it mutt be with re{pe& to real cre- 
ditors and purchaſers for valuable coniideration. 5 Cy. 
65. A:r 615. | | 


But though a purchaſer for valuable conſideration. 


within the 27th Ez. hath notice of a fraudulent con- 
veyance before he purchaſes, yet after the purchaſe he 


| ſhall avoid it; for the ſtatute expreſsIy avoids ſuch convey- 


ance, fo that whether the purchaſer hath notice of them, 
or not, is not material, 5s C929. 60. Goeche's cafe, Moor 
615. 


If 4. brings an action againſt Þ. for lying with his. 


wife, aſter which B. aſſigns his eſtate to truſtees in truſt 
to pay the ſeveral debts mentioned in a ſchedule, and ſach 
other debts as he ſhould mention within ten days, and #. 
recovers 5000 /. damage, and brings his bill to fet aſide 
this deed as fraudulent, and niade to defeat him of his 
recovery; in this caſe A. can have no other relief but 
ro come in upon the ſurplus, after the debts mentioned 
in the ſchedule, or appointed within ten days purſuant to 
it, are ſatisfied, the deed being neither fraudulent in Jaw 
or equity, 4, being no creditor at the time of executing 
it, and it was conſcientious in him to prefer his real cred1- 
tors to on?, whole debt, when recovered, was founded only 
in inaleficio« Preced., Chanc, Lewkner and Freeman. 

A. by bill of fale made over his goods to a truſtee for 
B. who lived with him as his wife, and was ſo reputed, 
and he alſo purchaſed a leafe of the houſe wherein he 
dwelt, in the name of a truſtee, and declared the truſt 
thereof to himſelf for life, then in truft for B. during the 
reidue of the term; and this bill of fale was held trau- 
Julent as to creditors, but as to the declaration of the 


truilt of the term, the court held it good, and not labie | 


io A.'s debts, the term being never in him, and being ſo 
fetiled at the time it was purchaſed, and 4. might have 
given the money to B. who might have purchaſed it for 
herſelf, and in her own name. 2 Fern. 490. Fletcher 
and Lady Lidlzy. | ASS 
Fraudulent conveyances and gifts are on!y void againſt 
parchaſers and creditors, and ſhall bind the parttes them- 
telves, and their repreſentatives. Cro. Fac. 270. vee 
2 And. 172» | ae 
And therefore where A. made a fraudulent ſale of his 
gools to B. and delivered poſſeihon of ſome of them in 
his life-time, and the reſt coming to the hands of his ad- 
miniftrator, it was held in an action brought by B. for 
thoſe goods, that the adminiſtrator couid not plead the 
ſtatute of 13 #i'z. nor maintain the poſſeſhon of the 
goods even to ſatisfy creditors. Yelv, 196. Hawes and 
Loader. Cro. Fac. 270. Ss, Ge TOES 
But if a man makes a deed of gift of his goods m his 
life-time, by covin, to ouſt his creditors of their debts ; 
yet after his death the vendee ſhall be charged for them, 
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13 H.8. 4.6. 1 Rel, Abr. 549. as an. executor of hig 


own wrong.  Jelv. 197, Cr. Jac. 2.71. 

Where by ſpecial verdict it was found, that A. being 
poſſeſied of divers goods to the value of 250 /. by covia, 
to defraud his creditors, made a pi!t of his goods to his 
daughter, upon condition, that upon payment of 20 5. it 
ſhould: be void, and died; and that F. $. intermeddled 
with the goods ; after which the daughter tock poflefſion 
of 'them by force of the gift, and then adminiſtration 
was granted to . 8. of al! the goods, &c, of A. and 
in an action againſt him as executor, it was held, that 
the gitt was apparently fraudulent within the 13 Eliz. 
and that by his intermeddling, before adminiſtration grant- 
ed to him, he became an executor 4c /en tort, and liable 
as ſuch; and that the law continued the poſſeſhon in him 


trom the time of his intermeddling to the time of granting 


adminiitration. Cre. Eliz. 81. Buhl and Stanhope, 2 
And. 172. "FH #f | | 

It 7, makes a bill of ſale to B. a creditor, and after- 
wards to C. another creditor, and delivers pofleſſion at the 
time of the ſale to neither, and aſter C. gets poſſeſſion of 
them, and ÞB. takes them out of his poſſcſſion, C. cannot 
maintain treipaſs, becaufe the firſt bill of ſale is fraudu- 
lent againſt creditors, and ſo is the ſecond; yet they 
both bind 4, and B.'s is the elder title, and the naked 
poitethon of C. ought not to prevail againſt the title of 
ZE, that is prior, where both are equally creditors, and 
polleſlion at the time of the bill of ſale 1s delivered over 
to neither. Lin, 1706. Baker and Lloyd, Per Holt, 
Ch: 0 | 

It a giſt be made to deceive one creditor, it is void 


againlt all the creditors of the party within the ſtatute, 
Moor 015. 


4. Other flatutes relating ta frauds, and caſes determined 
upen them. | | | 

vtat. 1 Rich. 2. cap.g. No giſt of feofſment of lands 
or goods ſhall be made by fraud for maintenance ; and if 
any be made, they fhall be holden for none. And the 
diſletſees {hall have their recovery againſt the firſt difleiſors, 
as well of their lands as of their double damages, without 


regard to ſuch alienations, ſo that the difleiſees commence 


their ſuits within the year after the diſſeiſin; and the 
ſame in every plea of land, where ſuch feoffn eats be 
made by fraud, where the ſeoffors take the profits, 

dtat. 4 en. 4. cap. Ja The diſſeſees wentioned in 
the ſtatute 1 Rtc. 2. cap. 9. ſhall have their aCtion againſt 
the firſt defſeifor during his life, fo as ſuch difleiſor take 
the profits at the time of the ſuit commenced. And as 


to other writs in plea of land, the demandant ſhall com- 


mence his fuit within the year againſt the tenant of the 
freehold at the time of the action accrued, fo as ſuch 
tenant take the profits at the time of the ſuit commenced. 
State 11 en. 0. cap.3. In all manner of writs founded 
upon n9vel 4ifſer/in, the diſleiſces ſhall have their recovery 
againit the dificilors or their feoffees, fo as they, againſt 
whom the writ ſhall be brought, take the profits. 
Stat. 3 Hen. 7. cap. 4. All deeds of gift of goods made 
of truſt, to the uſe of the perſons that made the ſame, 
{hall be void. _ | | 
Stat. 2.3 Car. 2. cop. 3. (intitled, An af for preven- 
twon of frauds and per juries, ) ſet. 1, All leaſes of freehold 
or terms of years, or any uncertain intereſt in any lands, 
tenements or hereditaments, made by livery and ſeifin 
only, or by parol, and not put in writing and ſigned 
by the parties making the ſame or their agents thereunto 
authorized by writing, ſhall have the force of leaſes at 
will only, and ſhall not either in Jaw or equity be taken 
to have any greater effeCt ; any conſideration for making 
ſuch parol leafcs or eſtates, &c. notwithſlanding, 
Sect, 2. Except leafes not exceeding the term of three 


years from the making, whereupon the rent reſerved - 


thall amount unto two-third parts at leaſt of the improved 
vaiue. | 

Sef?, 3. No leaſes, eſtates or intereſts, either of free- 
hold or terms of years, or any uncertain intereſt, not 
being copyhold or cuſtomary intereſt, of lands or here- 
ditaments, fall be afligned, granted or ſurrendered, un- 
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making, unleſs the agreement upon which ſuch aQtion { 


ſumpfit obtained a verdict for 300/. The defendant moved 
in arreſt of judgment, that this parol promiſe is not good 


F .k-A. 


leſs it be by deed or riote in writing, ſigned by the party | 


or their agents thereunto authorized by writing, or by 
operation of law. _ Wl 

Se. 4. No ation ſhall be brought whereby to charge 
any executor or adminiſtrator upon any ſpecial promiſe 
to anſwer damages out of his own eſtate, or whereby 
to charge the defendant upon any ſpecial promiſe to an- 


{wer for the debt or default of another, or to charge any | 


perſon upon any agreement made upon conſideration of 
marriage, or upon any contract or ſale of lands or tene- 
ments or any intereſt in them, or upon any agreement 
that is not to be performed within one year from the 


ſhall be brought, or ſome memorandum or note thereof | 
ſhall be in writing, and ſigned by the party to be charged 
therewith, or ſome other perſon by him authorized. 

$22. 17. No contraCt for the ſale of goods, for the 
price of 19. or upwards, ſhall be good, except the buyer 
accept part of the goods, or give ſomething in earneſt to 
bind the bargain, or that ſome note in writing of the 
bargain be made and figned by the parties to be charged by 
ſuch contraCt, or by their agents lawfully authorized, 

The plaintiff declares, that in conſideration ſhe pro- 
miſed to marry the defendant, he promiſed to marry 
her at his father's death, who is ſince dead, but the de- 
fendant refuſed ſo to do, and has ſince married A. B. 
which ſhe lays to her damage 1000 /. and upon non af- 


in law. But aſter argument it was held, that this is not 
within the ſtatute of frauds and perjuries, which relates 


F R A 
a previous ſettlement, and to ſecure the performatice of 
his promiſe in executing it afterwards, he promiſed to. 
take the ſacrament on the marriage accordingly ; that 
after the marriage he wrote a letter, wherein he promiſed 
to make ſuch ſettlement, and that he was ready to ſign ' 
the writings according to her deſire. 
To this he confeſſes he did take the ſacrament on the 
marriage, but ſays he did it in compliance with a cuſtom 
eſtabliſhed in the  Romi/h church (of which he was a 


member) of receiving the ſacrament on their marriages, 
and not to give any ſanCtion to this pretended agreement. 


| And as to the letter, he doth not remember the particulars, 


but if he has wrote any thing concerning his readineſs to 
ſign any writings,-it only related to ſome propoſals he 
had made of ſettling a ſum of 1500 /. on her, and which 
he did ſoon after {ign. He then pleads the ſtatute of 
frauds and perjuries again. 

Lord Chancellor : The caſe is very much altered now, 
from what it was at firſt. Then it ſtood purely on the 
parol promiſe before marriage, upon which there was no 
colour to relieve the plaintiff, But ſuch parol promiſe on 
marriage 1s ſufficient conſideration, to ſupport a ſettle- 
ment made agreeable to it after marriage. '[his has been 
frequently determined, So it is alſo ſufficient conſidera- 
tion to eſtabliſh a promiſe made in writing after a mar- 
riage. Now here is great evidence of ſuch a promiſe 
made in writing after marriage ; he doth not deny his 
writing, that he was ready to execute the writings as ſhe 
deſired ; but avoids it by ſaying, they referred to propoſals 
of ſettling 1500 1. which is impoſlible, becauſe it appears 
ſhe never deſired any ſuch ſettlement ; it doth not appear 


only to contraCts in conſideration of marriage ; and that \ when he did it; and I am very jealous he did it ſince 


the caſe in 3 Lev. 411, has been contradicted by one! 
reſolutions. The defendant having married another per- 
ſon, has diſabled himſelf to perform the promiſe, and 
therefore the plaintilF cannot apply to the ſpiritual court 
to have a performance decreed, but muſt be repaid in 
damages here. Strar. 34. Hull. 3 Geo. 1. Cork v. Baker. 

'Che plaintiff married the defendant without any pre- 
vious ſettlement of her eſtate, which was a very conſi- 
derable perſonal eſtate, Quarrels happened betwixt them 
ſoon after the marriage, and ſhe exhibited her bill here, 


the amended bill. His anſwer to the charge of receiving 
the ſacrament in confirmation of his promiſe, is not at 
all ſatisfaQtory. He could have no occaſion to promiſe 
receiving the ſacrament, but on that account ; and though 
he might receive it'in compliance with the cuſtom of his 
church, yet that is very conſiſtent with his laying hold 
of that ſolemn aCt of devotion, to teſtify his ſincerity, 
Therefore let the plea ſtand for an anſwer. Stran. 236. 
Mich. 6 Geo. 1. Counteſs Dowager of Mountagu v. Maxwell. 
\. S. agreed to ſell' an eſtate in land to ©. and wrote to 


to oblige him to ſettle her own eſtate to her ſeparate uſe ; 


' ſetting forth, that upon his addreſſing her, ſhe inſiſted on | 
having the entire diſpoſal of her own eſtate, and drew up 


a ſhort writing with her own hand to that purpoſe ; that 
he promiſed to ſign it, but put her off on pretence of 
adviſing with counſel, and having writings more at large 
Prepared ; that ſhe frequently demanded of him to execute 
ſuch writings, which he conſtantly promiſed, as ſoon as 
finiſhed by counſel, but delayed it till ſhe married him ; 
that after marriage ſhe preſſed him by letter to perform his 
promiſe, and he anſwered her by another letter, that he 
thought it very reaſonable ſhe ſhould have the diſpoſal of her 
own eſtate, and that he never intended the contrary, but 
that ſhe ſhould command her own fortune as ſhe pleaſed. 

The defendant denied he ſigned ſuch agreement in 


| writing, and as to any parol promiſe, he pleaded the 


{tatute of frauds and perjuries, 29 Car. 2. c 3» | 
It was inſiſted on for the plaintiff, that the court fre- 
quently compels the execution of promiſes not ſolemnized 
according to that ſtatute, where fraud and trick appear, 
and where part of the agreement is carried into execution, 
as it 1s here bv the marriage, which was the conſideration 
of that promiſe. But Parker Lord Chancellor allowed 
the plea, and ſaid this was a breach of promiſe, which is 
a ſort of injury that this court does not take cognizance 
of, If there had been fraud (as if pretending to execute 
a real deed of ſettlement he had impoſed another on her) 


this might have made it a proper caſe for equity ; but | 


here is nothing of any ſuch deceit; ſhe marries him on 
his word and promiſe, without writing, and that is the} 
very caſe the ſtatute intended. To ſay therefore the 
agreement 1s to be executed in this court, becauſe per- 
formed in part by the marriage, is to break the very words 
and intention of the ſtatute, which has put this very caſe, 
and ſays it ſhall not be binding. | | 
The plaintiff afterwards amended the bill by a farther 


charge, that in order ſo induce her to marry him witzout 
Vor. II, N* 80, | 


| his go to deliver. the title deeds to O. he having agreed 
to diſpoſe of 'it to him. Afterwards S. ſold this eſtate to 

| D. who had notice of this tranſaQtion : O. brought a 
bill. againſt $8. and D. inſiſting, that the letter brought 
the caſe out of the ſtatute of frauds and perjuries. But 
, Lord Chancellor held it did nor, becauſe the agreement 
does not; appear in.it. © Stran. 426. Eaſt. 7 Geo. 1. Sea- 
good y. Nealgs | 

The ' defendant beſpoke a chariot, and when it was 
made refuſed to take it ; and in an aCtion for the value, 
it was objected, that they ſhould prove ſomething given 
in earneſt, or a note: in:writing, ſince there was no de- 
livery of any part of the goods. But the Chief Juſtice 
ruled-this not to be a- caſe within the ſtatute of frauds, 
which relates,-only to contrafts for the aCtual ſale of 
goods, where'the buyer is immediately' anſwerable, with- 
out time given him by ſpecial agreement, and the ſeller 
is to deliver the goods:immediately.  Stran. 506. Hil, 8 
Geo. 1. Towers v. Sir Fohn Oſborne. A 

There was a parol agreement for a leaſe of twenty- 
one years, upon which the leflee entered, and enjoyed 
for ſix years, and then the Earl brought a bill againſt 
him to oblige him to execute a counter-part for the re- 
ſidue of the term. The leſlee' pleaded the ſtatute of 
frauds and perjurics, which on argument was over-ruled, 
the agreement being 1n part carried into execution. Strane 
783. Mich. 1 Geo. 2. 

By Holt Ch. Juftice, if 4. promiſe B. being a fur- 
geon, that if B. cure D. of a wound, he will ſee him 
paid; this 1s only a promiſe to /pay if D, does not, and 
therefore it ought to. be in writing by the ſtatute of 
frauds. But if 4. promiſe in ſuch caſe, that he will be 
B's paymaſter, whatever he ſhall deſerve; it is imme- 
diately the debt of 4. and he is liable without' writing. 
Lord Raym. 224. | Fre 

Aſſignment of a tradeſman's goods as a ſecurity for 


| money borrowed to buy thoſe goods; where it ſhall be 
2 FE | valid, 
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valid, though the goods remain in the tradeſman's poſleſ- 


fion. Lord Raym. 286. 


Leaving goods taken in execution to: be ſold by the de- 


fendant, not fraudulent. Lord Raym. 725. 


In conſideration that the plamtiff would let his horſe 
to F. 8. &. is within the ſtatute ; otherwiſe if it had been 
in conſideration that he would let F.S. ride the horſe, 


Lord Raym. 1085. 


A promiſe to pay in conſideration that the plaintiff 
will rbegr to ſue a debtor, is within the ftatute. Lord 


Raym. 1087. Stran. 873. 


. In what court the fraud is cogniſable ; and in what 
caſes the wrong-dver is farther puniſhable than by making 


vad the fraudulent att. 


It is clearly agreed, that the court of Chancery had 
always an original juriſdiQtion in relieving againſt frauds, 
and that at this day it is the only court where matters of 


fraud are properly cogniſable. 2 Yern. 261, 262. 


But it hath been doubted, whether a court of equity 
could give relief on the ſtatutes which make conveyances 
and diſpoſitions fraudulent againſt purchaſers and credi- 
tors, being introduCtive of new laws; but it is now ſet- 
tled, that ſuch relief may be proper in equity, and that 
direCting an ifſue to be tried at law is only diſcretionary 
in the court. Preced. Chan. r4. 2 Vern. 261, 436. 

A. recovers a judgment againſt the defendant's father, 
and the plaintiff (the ſheriff's bailiff) levied 41. of goods 
in poſſeſſion of the defendant's father; the defendant 
brought trover againſt the plaintiff, pretending the goods 
to be his, becauſe the landlord had ſeized them for rent, 
and ſold them to him; but on evidence the fale was 
proved fraudulent, and that the father was in poſſeſſion 

all along, and paid taxes for the farm and goods, ©. 
and thereſore the Judge gave direCtion to the jury to find 


for the defendant at law ; but becauſe he had not proved | 


a copy of the judgment, as it was held he ought, for 
that Caly reaſon the jury found againſt him; and he 


brought his bill for relief ; and a demurrer to it on the. 


arguing was over-ruled ; then by anſwer he inſiſted up- 
| on his property under the bill of fale, and recovered at 
law, where the matter is properly triable, and relied on 
that without examining any witneſſes; but the plaintiff 
fully proved his caſe as before, and that the Judge altered 
his direCtions only for want of proof of the judgment, 
and diſproved the defendant's anſwer in ſome particu- 
lars ; and a perpetual injunCtion was granted againſt the 
judgment, and the defendant to pay. coſts ; for though it 
were examinable at law, ſo it was. in. equity too ; and 
the plaintiff having ſet out the whole mattes, and proved 
it to be true, if it were untrue, the defendant might have 
diſproved it, Preced. Chan. 233. Kent and Bridgeman. 
But it hath been held, that a will relating to the per- 
ſonal eſtate cannot be ſet aſide in a court of equity for 
fraud and impoſition, let the fraud be ever fo great or ſo 
{trongly proved ; and that this is' a' matter properly cog- 


\niſable in the ſpiritual court. 2 Yern: 8, 9. 


It was once held, that a will relating to the real eſtate, 

as well as a deed, may be ſet aſide in equity for fraud and 
_ circumvention as if a man agrees to give the teſtator 
2000 l. in bank bills, upon condition he deviſed his eſtate 
to him; and upon the delivery of ſuch bills he makes 
his will, and deviſes his eſtate to him, and the bills prove 
to be forged and counterfeited. 2 Fern. 700. Preced, 


Chan, 123» 


But it hath been lately reſolved in the Houſe of Lords, | 


that a will of a real eſtate could not be ſet aſide in a 
court of equity for fraud or impoſition, but muſt firſt be 
tried at law on deviſauit vel non, being matter proper for 


a jury to inquire into. Abr, Equ. 400. 


lt is clear from many inſtances, that groſs frauds are 
puniſhable by way of indictment or information ; ſuch 
as playing with falſe dice, cauling an illiterate perſon to 
execute a deed to his prejudice, levying a fine in another's 
name, fc. and that for theſe and ſuch like offences the 
party my be puniſhed not only with fine and impriſon- 
ment, but alſo with ſuch farther infamous puniſhment, 
_ as the Judges in their diſcretion ſhall think proper. Cre, 


Yac. 497, 2 Rl. Abr, 78, 2 Rol. Rep. 107. 
| G) 


1 Keb, 


os oC 
B49. -6 Mod. 42. 1 Sid. 312, 431. MNoy 99, 202: 
Moor 630. Cro. Eliz. 531. .; Med. 46. 2 299 : 


| But it hath been holden, that the deceitful receiving of 


money from one man for another's uſe, upon a falſe pre- 
tence of having a mefſuage and order to that purpoſe, is 
\ not puniſhable by any criminal proſecution, becauſe it is 
accompanied with no manner of artful contrivance, but 
wholly depends on a bare naked lie; and it is ſaid to be 
needleſs to provide ſeveral laws for ſuch miſchiefs, againſt 
which common prudence and caution may be a ſufficient 
ſecurity. 6 Aid. ro5. 1 Salk. 379. | 

But by the 33 H. 8. cap. 1. it it enated, * That if 
any perſon or perſons ſhall falfly and deceitfully obtain or 
get into his or their hands or poſſeſſion, any money, 
goods, chattels, jewels, or other things of any other 


talfe token, or counterfeit letter, made in another man's 
name, to a ſpecial friend or acquaintance, for the ob- 


thereof convicted by witneſs taken before the Lord 
Chancellor, or before the Jultices of aſliſe, or before the 
Juſtices of the peace of any county, city, borough, town, 
or franchiſe, in their general ſeſſions, or by aftion in any 
of the King's courts of record; every ſuch offender ſhall 
ſuffer ſuch puniſhment by impriſonment, ſetting upon 
the pillory, or otherwiſe, as ſhall be appointed by thoſe 
before whom he fhall be fo convi. - 

And it is farther enaCted by the ſaid ſtatute, * That 


two Juſtices of peace in the ſame county, whereof the 
one to be of the quorum, may call and convene by pro- 
ceſs or otherwiſe, to the faid afſiſes or general ſeſſions, 
any perfon being ſuſpefted of any of the offences afore- 


ſaid, and to commit or bail him: till the next aſlizes or 
general ſeſhons, &c. | 


By the 13 Lliz, cap. 5. par. 3. it is enacted, 


covenous or fraudulent feottment, gift, grant, alie- 
nation, bargain, conveyance, bonds, fuits, judgments, 
executions, mentioned in the ſtatute, and being privy 
and knowing of the ſame, or any of them, ſhall wit- 
tingly and willingly put in ure, avow, maintain, juſtify 
'or defend the ſame, or any of them, as true, ſimple, and 
done, had or made bona fide, and upon good conſidera- 
tion, or ſhall alien or aſlign any the lands, tencments, 
. goods, leaſes, or other things mentioned: in the ſtatute, 
to him or them conveyed, or any part thereof, ſhall in- 
cur the penalty and forfeiture of one year's value of the 
 faid\ lands, ' tenements and hereditaments, leaſes, rents, 
commons, or other profits of or out of the ſame, and 
the whole value of the goods and chattels, and alſo ſo 
much money as are or ſhall be contained in ſuch cove- 
nous and feigned bond ; the one moiety whereof to be to 
the Queen's Majeſty, her heirs and ſucceſſors, and the 
other moiety to the party or parties by ſuch feigned and 
ſraudulent teoffment, gift, grant, alienation, bargain, 
conveyance, bonds, ſuits, judgments, executions, leaſes, 
rents, commons, profits, charges, and other things 
aforeſaid, to be recovered in any of the Queen's courts 
of record, by aCtion of debt, Vil plaint or information, 
wherein no- eſſoin, proteCtion or wager of law ſhall be 
admitted for the defendant or defendants, and alſo being 
thereof lawfully convicted ſhall fuffer imprifonment ſoc 
one halt-year without bail or mainprize. __ 
Information brought in London on the, aforeſaid aft for 
juſtifying apud L..ot a fraudulent gift of goods, made by 
4. to the defendant to defraud the plaintiff of his debt ; 
the defendant faith, that A. gave theſe goods to him at 
C, bona fide, and that he juſtified the pift there, and. 
traverſes the juſtifying it at L. and ruled to be no plea ; 
for 31 E/7Z. reſtrains common' informers to bring theic 
actions only in the proper county where the offence was 
done ; yet that does not extend to a party grieved, but 
that he may inform in what county he pleaſes, for he is 
not a common informer. Dyer 351. pl. 23. 2 Leon. 8, 
| Cro. Eliz. 645. | 
Fer more learning on this ſubjef, ſee 13 Vin. and 2 Bac. 


Abr. zit, Frauds ; and ſee Agreement, zQortgage, Trujt, 
þ 


-* 


Frans 


' perſon or perſons, by colour and means of any privy 


taining of money, &c. from ſuch perſon, and fhall be 


as well the Juſtices of aſſiſe for the time being, as alſo 


«© That all and every the parties to ſuch feigned, 
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with a felonious purpoſe, in fraudem l/egts. 


| her huſband's death. 
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Fraug legis. If a perſon having no manner of title 


'to a houſe, procure an affidavit of the ſervice of a decla- 


ration in ejectment, and thereupon gets judgment; and 
by virtue of a writ of hab. fac, po :flomem turns the 


owner out of poſſeſſion of the houſe, and ſeizes and con- 


verts the goods therein to his own uſe, he may be pu- 
niſhed as a felon ; becauſe he uſed the proceſs of the law 
Raym. 276. 
Sid, 254+ 

Frarinetum, A wood of aſh-trees* Domeſday. 

Frechenchia, { Fretchenchia.) Among the cuſtomary 
ſervices done by the tenants in Chalefworth, a manor be- 
longing to the abbey of St. Edmond/bury, this word fig- 
nifies a young hog killed for pork, not bacon, Cowell, 


edit. 1727, 


Freca, Fret-work ; fre&tatus, ſo frefura, a freſle, or fret- 
ture. Mon, Angl. tom. 3. pag. J21. Cowell, edit. 1727. 


_Fred&atus, (Navis fre#ata,) A ſhip freighted, a laden 


veſlel. Cowell, edit. 1727. 

Fredum, Was a compoſition paid by a criminal, to 
be freed from proſecution, of which the third part was 
paid into the Exchequer, and that called fredum. Cowell, 
edit. 1727. See Delatura, | 


__ Fredwit. See Fledwite, 


Free-bench, Free-bank, (Francus bancus, that is, 


ſedes libera,) Signifies that eſtate in copyhold lands, that 


the wife being eſpouſed a virgin hath, after the deceaſe 
of her huſband, for her dower, according to the cuſtom 
of the manor ( Kitchin, fol. 102.) As at Orleton in the 
county of Hereford, the relict of a copyhold tenant is 
admittcd to her free-bench, that is, to all her huſband's 
copyhold lands, during her life, at the next court aſter 
Bra&on, lib, 4. traft. 6. cap. 12. 
num. 3. hath theſe words, Conſuetudo eft in partibus illis, 
quod uxores maritorum defunftorum habeant francum ban- 
cum ſuum de terris Sockmannorum, & tenent nomine detis. 
Fitzherbert calls it a cu/lom, whereby in certain cities, the 
wife ſhall have her*huſband's whole lands, &c. for her 
dower. Nat. Brev, fol. 150. See Plowden, fol. 411. in 
the caſe of Newis. Of the free-bench, ſeveral manors 
have ſeveral cuſtoms, as at Ea/? and Weſt Enbourne in 
the county of Berks, if a cuſtomary tenant die, the widow 
ſhall have her f-ee-bench in all his copyhold lands, dum 
ſola & caſta fuerit ; but if ſhe commit incontinency, ſhe 
forfeits her eſtate ; yet if ſhe will come into the court 
riding backward on a black ram, with his tail in her 
hand, and ſay the words following, the ſteward is bound 
by the cuſtom to re-admit her wks free-bench : 


Here I am 

Riding on a black ram, 

Like a whore as Tam; © 

And for my crincum crancum, 

Have loft my bincum bankum 

And for my tails game, 

Have done this worldly ſhame, EL ET 
Therefore T pray you, Mr. Steward, let me have my land 


again. 


The like cuſtom there is in the manor of Chadleworth 
in the ſame county ; in that of Torre in Devonſhire, and 
other parts of the Weſt, Cowell, edit. 1727. SL 

Free-booter, Signifies a perſon who fights without pay, 
in hopes of getting ſome booty. 

Free-bozd, ( Francbordus,) In ſome places they claim} 
as a free-bord, more or leſs ground beyond or without 
the fence. In Mon. Angl. 2 par, fol. 241. it is faid to 


contain two foot and a half, viz. Et totum boſcum wocat.4 


Brentwood cum frank borda, et duorum pedum & adimid, 
per carcuitum illius boſci, &c. 

Free-Chapel, ( Ltbera capella,) In the opinion of ſome 
is a chapel founded within a pariſh, for the ſervice of 
God, by the devotion and liberality of ſome good man, 
over and above the mother-church, to which it was free 
for the pariſhioners to come or not come, and endowed 
with maintenance by the founder, and thereupon called 
free. Others, with more probability, ſay, that thoſe only 
are free. chapels that are of the King's foundation, and 
by him exempted from the juriſdiftion of the ordinary ; 
but the King may licenſe a fubjeRt to found ſuch a /9- 
pel, and by his charter exempt it from the droceſan's jn- 


See Liberties, 


FRE 

riſdiction, That it is called free in reſpeQt of its ex- 
emption from the dioceſan's juriſd'ftion, appears by the 
Regiſter of Writs, fel. 40, 41. Theſe chapels were all 
given to the King, with chantries, 1 Ed. 6. 14. Free 
chapel of St. Aariin le Grand, 3 Ed. 4. cap. 4. and 4 
Ed, 4. cap. 7 Cowell, edit. 1527. 5 

Freedſtoli. See Fridſtoll. | 

Freehold, Frank-tenement, (Liberum tenementnm, ) Is 
that land or tenement which a man holdeth in fee, fee 
tail, or at the leaſt for term of life, Bratton, lib. 2. 
cap, 9. In the Terms of the Law it is ſaid, that freebold is 
ot two ſorts, ſreehola in deed and freehold in law : Free- 
hold in ded is the real poſſeſſion of land or tenements in 
tee, fee tail, or for life. Freehold in law is the right that 
a man hath to ſuch land or tenements before his entry oc 
ſeiſin. It hath likewiſe been extended to thoſe offices 
which a man holdeth either in fee, or for term of life. 
Britton defines it to this effe&t, ſrank-tenement is a poſ- 
ſeſſion of the ſoil, or ſervices ilſuing out of the oil, 
which a freeman holdeth in fee to him and his heirs, or 
at leaſt for term of his life, though the ſoil be charged 
with free or other ſervices, cap. 32. Preebld is ſome- 
times taken in oppoſition to villenage. Brag. lib. 4. 37, 
38. Lambard, in his explication of - Saxon words, verb. 
Terra ex Scripto, ſaith, that land in the Saxons time was 
called either boc&-land, that is, holden by book or writ- 
ing ; or fol&/and, that is, holden without writing. 'The 
former he reports was held with far better condition, and 
by the better ſort of tenants, as noblemen and gentle- 
men, being ſuch as now we call freehold, The latter 
was commonly in the poſſeſſion of clowns, being that we 
now call a4 voluntatem domini, at the will of the lord. 
The Regiſter Fudicial, fol. 68, and in divers other 
places, faith, that he who holds land upon an exe- 
cution of a /latute-merchant, until he be ſatisfied the 
debt tenet ut liberum tenementum /ibt & afſignatis ſuis, 
And fol. 73. the ſame may be read of a tenant by 
elegit, where the meaning is not, that they be freeholders, 
but as freeholders for. their time, that is, until they have 
gathered profits to the value of their debt. Frecholders m 
the ancient law of Scetlanq were called Mitites. Skene de 
Verber. Signif. verb. Milites. Dottor and Student, that 
the poſſeſſion of land after the law of England, is called 


frank-tenement or freehold, fol. 97. a. 


No man to be put out of his freehold, without being 
brought to anſwer, 9 H.3. /f. 1. cap. 29. 3L£d. 1. c. 
24. 25 Ed. 3. /l. 5. c.4. 28 Ed. 3, c. 3. Nor be com- 
pelled to anſwer for his freehold, without the King's writ, 
52 Flen. 3. c.22, 15 Ric, 2. c, 16. 16 Ric. 2. £2. 


Freeholders, Are ſuch as hold any freehold eſtate. 
By the ancient laws of Scotland, freeholders were called 
Milites; and freehold, in this kingdom, hath been ſome- 
times taken in oppoſition to villenage, it being lands in 
the hands of the gentry and better fort of tenants, by 
certain tenure, who were always freeholders, contrary to 
what was in the poſſeſſion of the inferior people, held at 
the will of the lord. Lambard. 33s 

Freeman, (Liber homo) Is one diſtinguiſhed from a 


flave, who is born or made free. Sec London. 


Freight, (Fr. fret,) Signifies the money paid for car- 
riage of poods by ſea; or in a larger ſenſe, it is taken for 
the cargo, or burthen of the ſhip. Lex Mercer. 

Where a ſhip goes from one port to another, and there 
unloads, and then goes over to another place, but in her 
paſſage, before her ſecond unloading, 'is loſt, the owner 
ſhall not recover ſor frzight, but from the time of the 
loading to the nolaging, and nothing for the ſecond 
loading ; for if a ſhip be loſt before unloading, no freight 
ſhall be paid, but every one muſt bear his part of thelols ; 
and this is the reaſon that mariners loſe their wages in ſuch 
caſes. Sid. 236. Hill. 16 & 17 Car. 2. B. R. Anon. 

If a merchant put in more goods than were cor:ditioned, 
in ſuch caſe the maſter may take what freight he pleaſes. 
Mal. Lex Merc. 99, | | 

If a ſhip be freighted by the great, ſuppoſe two hundred 
tons, for the ſum of 6co/. to be paid at the return ; the 
ſaid ſum of 609 /. is to be paid, although the ſhip were 


not of that burthen. Mal. Lex Mrrc. 1co, | 
" If the like ſhip of two hundred tons be freighted by 
| - ths 
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the ton, and full laden, according to their charter-party, 
then freight is to be paid for every ton ; otherwiſe but fo} 
ſo many tons as the lading in the ſame was. Mal. Lex 
Aterc. 100. | | 
| If a ſhip of two hundred tons be freighted and named 


'to be of that burthen in their covenant, and, being 


freighted by the ton, ſhall be found to be leſs in bignels, 
there is no more due to be paid than by the ton, for ſo 
many as the ſame did carry and brought in goods. dal. 


Lex Merc. 100. 


If the like ſhip be freighted for two hundred tons, or 
thereabouts, this addition (or thereabouts) is within five 
tons commonly taken and underſtood, as the moiety of 
the number of ten, whereof the whole number is com- 
pounded. Mal. Lex Merc. 100. 

If the like ſhip be freighted by the great, and the bur- 


| then of it is not expreſſed in the contract, yet the ſum 


agreed upon is to be paid without any cavillation. al. 


| Lex Merc. 100. | | 


If freight be agreed upon for the commodites laden, or 
to be laden, for a certain price for every pack, barre], 
butt, and pipe, &c. without any regard had to the bur- 
then of the ſhip, but to give her the full lading ; no man 
maketh doubt but that the ſame is to be performed ac- 
cording'y. dal. Lex Merc. 100. 

If freight be contrafted for the lading oftcertain cattle, 
or the like, from Dublin to I/:/{-Cheſter, if ſome of them 
happen to die before the ſhip's arrival at JYef-Che/ter, the 
whole freight is become due, as well for the dead as the 
living. Iolloy 250, | 

If freight be contracted for the tranſporting of women, 


| and they happen in the voyage to be delivered of chil- 


dren on ſhipboard, no freight becomes due for the infants. 
ATalloy 256. | 

If goods are ſent on board generally, the freight muſt 
be according to freight for the like accuſtomed voyages. 
1Nolley 257. 2 
If goods are brought into a ſhip ſecretly againſt the 
maſter's knowledge, the ſame may be ſubject to what 
freight the maſter thinks fitting. Molloy 252. D 

For more learning on this ſubjef, ſee 13 Vin. Abr. tit. 


_ Freight. | 
\. French. King /J/illiam 1. called the Congueror, being 


a native of Normandy in France, cauſed the laws of this 
realm, in his time, to be written and pleaded in the 
French language. But by ſtat. 36 Ed. 3. c. 15. it is 
enacted, ** That all pleas which ſhall be pleaded in any 
courts whatſoever, before any of the King's Juſtices what- 
ſoever, or in his other places, or before any of his other 
miniſters whatſoever, or in the courts and places of any 
other lords whatſoever within the realm, ſhall be pleaded, 
ſhewed, defended, anſwered, debated, and judged in the 
Engliſh tongue, and entered and inrolled in Latin.” But 
it ſeems, ſays Serjeant Hawkins, to have been always 
taken, that appeals are not within this ſtatute, but that 
they are to be arraigned, and the plea of the defendant is 
to be read in French, in the ſame manner as anciently; and 
thus, continues the Serjeant, I have often known it done 
in my own experience ; but upon what reaſon this differ- 
ence between appeals and all other proſecutions is ground- 
ed, I have never heard. 2 Hawk, P. C. 308. See Englilh, 

French goods and merchandizes. French ſhips are 
liable to 5 5. per ton duty, 12 Car. 2. c. 18. þ. 17. 13 & 
14 Car. 2. &. 11. f. 24» | | 

French goods liable to 25 /. for every hundred pounds 
value, 4 IV. & MM. c. 5. fe 2. 7 & 8 Will. 3. c 20. 

French or pearl barley, to what duties liable, 22 Car. 2, 
6. 13. fo 3 

TIT duty is not to be paid according to the oath 
of the importer, but according to the value in the book 
of rates, 11 Geo, I, & 7. fo 3. 

No woollen goods of France to be imported into any 
port in the Levant ſeas, 32 Geo. 2. Cc. 34- 

Frenchman, (Francigena,) Was heretofore wont to be 


| uſed for every outlandiſh man. Bra. hb. 3. trad. 2. 


cap. 15. See Englecery. Wh 
Friendleſs-man, Was the Saxon word for him that we 
call an outlaw, and the reaſon might be, becauſe upon 
his excluſion from the King's peace and proteCtion, he 
was denied all help of friends after certain days. Nam 


PRE 
*orisfectt amicos. Brad, lib. 3+ raft. 2. cap. 12. num. to 


whoſe words are theſe, Talem vocant Angli (utlough) & 
tio nomine antiquitus ſolet nominari, ſe. yer cy & 


ic videtur quod forisfecit amicos, & unde fi quis talem pefl 
tagariam & expuiſionem ſcienter paverit, receptaverit vel 
center communicaverit aligquo mods vel receptaverit, vel oc- 
ultaverit, eadem pena puniri debit, qua puniretur utla- 
ratus, ita quod careat onmibus bonis ſuis & vita, niſi Rex 
4 parcat de ſua gratia. 

Frendwite, Was a mul exacted of him, who har- 
20ured his outlawed friend : it is derived from the Sax. 
freond, amicus, and wite, mula, Cowell, edit. 1727. 

Freſca, Freſh-water, or rain, and /and-flord., Charta 
Antiqe in Soniner of Gavelkind, p. 1432. 


Freſh diſſeiſin, - ( Friſea difſeiſina, from the French 


(uch a dyſeiſin as a man may ſeek to defeat of himſeM, 
ind by his own power, without the help of the: King or 
Judges, Britton, cap. 5. and that ſuch diſ*i/r, as is not 
above fifteen days old, Bratton, lib. 4. cap. 5. writes 
:t large of this matter, concluding that it is arbitrary, 
and ſo doth Britton, cap. 65, But cap. 43. he ſeemeth 


:aþs 4 4. 2 S . 
Frelh ſine, Is that which is levied within a year pait. 
IW:/t. 2. cap. 45. arino 13 Ed, x. CI, 


forty days, as feems by F. N. B. fel, 7. for if a man 
be difleilied of any lands or tenements within any city or 
borough, or deforced from them aſter the death of his 
anceſtor, to whom he is hcir, or after the death | of his 
tenant for life, or in tail; he may, within forty days af- 
ter his title accrued, have a bill out of Chancery to the 
| mayor, ce See thereſt there, and Old Nat. Brev. fol. 4. 

Frelh ſuit, (Recens inſecutio,) Is ſuch a preſent and 
earneſt following of an offender, as never ceaſeth from 


he be apprehended. And the effect of this in the purſuit 
of a felon is, that the party purſuing ſhall bave his goods 
again, whereas otherwiſe they are the King's. Of this 
lee Siaundf. Pl. Cor, lib. 3, cap. 10. & 12. where he 
treats at large what ſuit is to be accounted freſh, and 
what not. And the ſame author in his firſt book, cap. 
27. ſaith, that fre ſuit may continue for ſeven years. 
Sec Coke's Rep. lib. J= Ridgeway's caſe. Freſh ſuit ſeem- 
eth to be either within the view or without ; for Man- 
wood ſaith, that upon freſh ſuit within the view, treſpaſſers 
in the foreſt may be attached by the officers purſuing 
them, though without the limits and bounds of the foreſt. 
Cap. 19. per totum. Cowell. 

| It ſeems to have been anciently holden, that to make 
a freſh ſuit, the party ought to have raiſed a hue and cry 


fender 3 but at this day it ſeems to be ſettled, that if the 
party hath been guilty of no groſs negle&, but hath uſed 
all reaſonable care and diligence in inquiring after, pur- 
ſuing and apprehending the felon, he ought to be al- 
lowed to have made ſufficient freſh ſuit, whether any 
hue and cry were levied or not, and whether ſuch offen- 


any aſſiſtance from it. 2 Hawk, P, C, 169, See Puc 
and Cry. | 


and Calais, | | | 
Frettum, Freight-money. —— Acquietari facietis fret- 
tum navium ſecundum quod marinelli earundem navium 


probare Poſſint quod erit debitum de fretto,——Clauſ. 17 
Fob. m. 16. | 


religious perſons, of which theſe are reckoned the prin- 
cipal branches, (Stat. 4 Hen. 4. cap, 17.) viz. Minors, 
Grey Friars or Franciſcans, Auguſtinians, Dominicans or 
Black Friars, 'and White Friars or Carmelites, from which 
the reſt deſcend. See Zachius de Repub. Eccleſ. pag. 380. 
and Lyndwod, tit. de Relig. Domibus, c. 1, verbo Santi 
Augulitini, | 

Friar obſecvant, (Prater ebſervans) Is an order of 
Franciſcans, which are Adinors, as well the Obſervants as 


the Conventual and Capuchines, Zach. de' Rep, Ecclet. 
TraCt, de Regular. cap. 12. Theſe we find mention:.l 
| anne 


rats, 1. recens, and diffei/ir, a poſſeſſione ejicere,) Signifies | 


to fay, that in one caſe it is a year. dee him alſo, 


Freſh force, (Friſca fortia,) Is a force done within 


the time of the offence committed or diſcovered, until 


with all convenient ſpeed, and alſo to have taken the of- 


der were taken by means of ſuch purſuit, or without 


Fretum 'Batannicum, The ſtreights between Dover 


Friar, or Frier, (Lat. froter, Fr. frere) An order of | 


& 2 


* 2: 


anno 25 Hen. 8. cap. 12« They are called ObJervants be- 
cauſe they are not combined together in any cloiſter, con» 
vent, or corporation, As the Conventuals are, but only tie 
themſelves to obſerve the rites of their order more ſtrictly 
than the Conventuals do; and upon a, ſingularity of-zeal 


ſeparate themſelves trom them, living in certain places,'| 


and companies of their own chuſing : and of theſe you 

may read Hoſpinian de Orig. & Progreſſ. Monachatus, fel. 

$58. cap. 8. | - *þ & 
' qrivurgh, or Frithburg, (from the Saxon frith, i. e. 


pax, and borge, Is C- fidejuſfor,) Is the ſame with frank- 


pledge, the one being in the Saxons time, the other fince 
the Conqueſt ; wheretfore, for the underſtanding this, read 
Frankpledge, and the laws of King Edward, ſet out by 


 Lambard, fol. 143. in theſe words: Praterea fl quedam 


mma & maxima ſecuritas, per quam onnes flatu firmiſſemo 
ſuftinentur, viz. ut unuſquiſque flabiliat ſe ſub fidjuyfimss 
ſecuritate quam Angli vocant (freoborghes): jolt t4men Ebo- 
racenſes dicunt eandem (tienmannatale) guod ſonat Latine 
decem haminum numerum, &c. F.very man in this king- 
dom was aſſociated 1n a decennary, that is, in a company 
of ten families, who were pledged or bound for each other 
to keep the peace, and obſerve the Jaws, and if any of- 
fence was done by one, the other nine were to anſwer it; 
that is, if the criminal fled from juſtice, they bad thirty 
days allowed to apprehend him; if he was not taken in that 
time, .then he who was the /15yrg (that is, the principal 
pledge) of the ten, ſhould take two of his own number, 
and the chief pledges of three neighbouring #r2burghs, 
with two others out of each of thoſe f71burghs, in all twelve 
men, whereof four were to be the chiet, and the other 
eight were to be of the better fort, and thoſe were to 
purge themſelves and their friburgh of the forteiture and 
flight of the criminal, which if they could not do, then 
the principal pledge, with the other eight to whom he 
did belong, was to make full ſatisfaCtion ; but afterwards 
it became difficult to g&t the three neighbouring j71burghs 
to. join with the other, and therefore thoſe other nine 
made oath that they were not guilty, and that they would 
bring the criminal to juſtice as {oon as he ſhould be taken. 


Bratton mentions Friaburgum, lib. 3. trad. 2. cap. 10. 


in theſe words : Archizpiſcopt, epiſcopt, comites & barcnes, & 


emnes qui habent foc & ſac, tol & team, & hujuſnadi li- 


bertates, milites ſuss & proprios fervientes, armigeres, &c. 
dipiferas, & pincernas, camerarios, coquos, piſtores, ſub ſu; 
tr:\dhurgo habere debent. [tem & iti ſjuss armigerns & altos 
futi ſervientes z quod ft qui fortsfecerint, ipft domint ſut 'ha- 
boant ers ad rettum, & ft non habuer int, folvant pro ets fortſ- 
fatturam, Et ji obſer vandum erit de omnibus 'altts qui ſunt 
de aitcuus manupa/ſtu. 


becauſe they were a ſuſficient aſſurance for . themſelves, 
and for their menial ſervants, no leſs than the ten were 
one for another in ordinary dozeins. See Skene, werbo 
PFreibirg. Fleta writes it frithborg, and uleth it for the 


principal man, or at leaſt for one of the dozein, /ib. 1. 


cap. 47. See Hoveden, parte poſter. Annal. in Hen. 2. fel. 
Fatberg, ſaying, the ficſt ſignifies [bera /ecuritas, or fide- 
juſjis ; the other pacis ſecuritas. | 
Friditol!, and gfcithitow, (from the Saxon. fr:ith, pax; 
fol, ſedes, cathedra ; flith, lows) A feat, chair, or place 
ot peace, in the charter of immunities. granted to the 
church of St. Peter, in York, by Hen. 1. and confirmed 
an. 5 H, 7. thus, —— 2ued f: aliquis, veſano ſpiritu agita= 
tus, diavolico auſu quemguam capere prejumerit, in cathedra 
lapid:a juxta altare, guod Anglici vacant fridſtoll, z. e. ca- 
thedra gquretudinis vel pacts z hujus tam flagitioft ſacrilegii 


emendatia ſub nuilo judicio erat, ſub nullo pecunie numero 


claudebatur, ſe4 apud Anglos Botellee, hoc ef?, fine emenda, 
vicabatur., Of theſe there were many others in England, 
but the moſt ſamous at B-verl:y, which had this inſcrip- 
tion, Hec ſedes lapidea freeditoll diatur, i. e. pacts ca- 
thedra, ad quam reus fugiends perveniens omnimodam habit 


fecuritazem, Cam. It fignifies alſo a palace, which is 
uſuajly a privileged piace, | 


Feidwite, groſs Fecdwit: It is a mul& paid by him 


who deferted the army : from the Saxon fyrd, expeditio, 
and writs, mulfta, 


You. :11.:N*: $6; 


Where we learn the reafon, -why: 
oreat men were not combined in any ordinary dozein'; 


Bur Spelman makes a ditterence between friborg'and 


 Friendleſs man; See Frendleſs man. © 0 
-+Frilazin, A freeman © fromthe Saxon freoh, Bbty, ind 
lafſen, ' dimittere. Cowell, edit!\1929. | 
- Friling, A freeman : fromthe \Sax. Freoh, Tiber, and 
\/mg, progenies. Cowell, edit. 1927; 
Frivge. Penalties on ſelling, exporting, or importing 
foreign fringe, 13 & 14 Car. 2. r.'13. Or importing 
gold and filver fringe, 9 & 10 /Fll, 3. c. 29. 10 Ann. 
+ 26. /. 66. 15 Ge 2. £20, 57. Exporter of ilk 
iringes, what to be allowed, 8 Geo. i. & 15. ſ. t. _ 
Fcitigelduna;'Thendult of afreeman. Cowell, edit. 1727. 
\-» Friperer, Ty 'deduced” from the French fripier, inter- 
Polator;. one thatfeobreth up and cleanſeth 'o1d apparel to 
fell-again: itis uſed for a'kind of broker, in ſtat. r Fac. 
cop '@81 © 7: | 
. Friſcus, Uncaltivated land," Et de communia paſture 
n friſcis & dominicis ſuis, Monalt. 2 tom. pag. ; ©, 8 4048 
. Frity, A wood; from the Sax. frith, pax'; for th 
Engliſh Saxons held ſeveral' woods to be ſacred; and made 
them ſanftuaries. C:well," edit 15727, See Fryth. | 
Fritlzbzech, Pacis-vio/atio; the breaking of the peace. 
Leg. Ethelredi, cap. 6. See Fipth. - oo 
Fritzgear, Inter leges preſbyterorum Northumbrenfum, 
cap. 48. 81 ſuperflitioſus ille'conventus, qui frithgear dicitur, 
babitus fuerit in terra alieujus tirta lapidein, arborem, fon 
tem, Wc. Mr. S:mmer thinks ita fort of jubilee, or yearly 
meeting for peace and friendſhip, from' Sax. frith, peace, 
and gear, a year. £2 | 
Jfrithgild, The ſame which we now call a guildhall, or 
a fraternity or company. Cowell, edit. 1727. ; 
Fritymannus, One who is of a fraternity or company. 
Cowell, edit. 1927, | | : 3% 
Frithmote, Is mentioned in the records of the county. 
palatine of Che/fter: Per frithmote, J. Stanley Arm. cla- 
mat capere annuatim de villa de Otton que eft infra feodum 
& manerium de Alford infra fore/taria de la Mer 10 ſol. 
quos Comites Ceſtriz ante 97 Je eg curte predifle ſolebant 
.apere., Pl. in Itin. apud Ceſtr. 14 Hen. 7. 
Fcithjocne, and jfrithjoke, (ith, i. e. pax, and focne, 


| ihertas) Tuende pacis juriſdiftto ; 'or (according to Fleta) 


Libertas habendt franc plegii ; or immunitatis locus, See 
D:capery. | ESD I [= | 
 Frobozg, or' Freoburgh, (from the: Saxon Freo, i. e. 
free; and berge, 1, e. fidejuſſor.) See Friburgh, and 
Fcankpledgc. | | Your 
Frodmoziel, or Freomoztel, (from the Saxon fre, 
free ; and; morph-ded, homicidium) An immunity or free- 
dom granted: for committing ' manſlaughter. * Et concedo 
as curiam ſuam de omnibus querelis, &c. & judicium ſuum 
pro trodmorteil, & quod hamines fint credendi per ſuum ya 
&© per ſuum a, " Monaſt I lom. Page 173, 
$:ope,. Among the cuſtoms of the abbey of Saint 
Edmond/bury, folemnly declared by the abbot, prior, and 
convent, 17 Kal. Novemb. 1280. ſignifies plain pancakes 
or fritters, not fried with bacon intermixed. Carell, 
edit. 1927». =: 154.1 | 3 
Fiutit and fruit-trees. 'Offence of barking, 37 © Her. 
8. cap. 6. ſet, g, Taking up, or otherwiſe ſpoiling, 
43 Eliz. c. 7. "The water-meaſure of fruit aſcertained, 
4 Ann, jt. 1. c. 15. Cutting down fruit-trees, how pu- 
niſhed, 1 Geg, 1. /t. 2. c. 48. © Geo. 1, c. 16. See 
Trecs, Dovd, _ DD - 
' Frumgv!d, Is an old Saxon werd, which ſignifies the 
ſirſt payment made to the kindred of a lain perſon, in 
recompence of his murder. Leg. Edmund, cap. uitims. 
Frumfjtol, Sedes primaria, "The chief ſeat or manſion- 
, houſe. . Leg. Inez Reg. cap. 38. 
Freuſca terra, VUncultivated and defart ground. Mon. 
tom. 2. Þ. 327. 2 op ou | ' 
F-uſſace rerram, To break up new ground, and reduce ' 
it i7 fruſſuram, into new broke land. Cowell, edit. 1727, 
* Frujetum, A wood, or woody ground. Domeſday. 
Fruſſura, (from the Fr. froiſſure) A breaking down 
or demoliſhing, alſo a plowing or breaking up. Mon, 
tom. 2. Þ. 394- bk Tate RA 
 Fcuſſura domozum, Houſe-breaking. Refatus de la- 
trociniis £ fruſſura domorum, Geryaſ, Dorobern. ſub anno 
1195. Fruſſura terre, new broke Jand, or lately ploughed 


« MAdon. tim. 2, Þ. J94» 
hs of FE Fruftrum 
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Fruftrum terrae, or, according to Spelman, fruſtum, 
A ſmall piece of land, Refiduum quiddam pr eter acras nu- 
meratas vel campum menſuratym. Cum in Domeſday fruf- 


trum terr® accipiatur pro ampla portione Fen a campo 
ville, manerio jacentt. meſday, tit. Hantiſc. Rex 
Abedeſtone. /n inſula babet Rex unum fruſtrum terrz 
unde exemit 01 vVomeres. | bd yh, 

F-urectum, A place where ſhrubs, or great herbs with 
big ſtalks grow. Mon. tom. 3. Þ. 92. | 

Frymg-pans, See Jron. £96: $1 

Fruth. Sir Edward Cake (on Litt. fel, 5. b.) ex- 
pounds it, a plain between two woods, a;lawn. Chaucer 
uſes it for a wood. Camden, in his Briten. for an arm of 
the ſea, or ſtreight between two lands, from fretum 
Maketh his ijſue into the eftuary or frith of Thames. 

Smith (in his England's Improvement) makes it fgnify all 
| hedge-wood, except thorns. Cowell, edit. 1727. 

F:ythbozgh, (from the Sax, frith, 1. &. pax, and borge, 
fidejuſſor) A freedom from giving ſecurity of the peace. 
Et int quieti de frythborgh, & de blodewite, frith- 
wite, & ferdwyte, &c. 4 Paſch. 6 H. 4. Rot. 24. 
Cowell, edit. 1727- 

Frytring of wheels, Is perhaps what we now call the 
rinding of wheels, 7. e. fitting and faſtening the fellies (or 
pieces of wood that conjointly make the circle) upon the 

ſpokes, which on the top are let into the fe/lzes, and at the 

bottom into the hub. In ſolutis pro fryttynge quinque 
rotarum hoc anno Vii. denar, —Paroch. Antiq. p. 574+ 
Cowell, edit. 1727. | 

Fuage, or J8cage, (derived @ face.) In the reign of 
Edward the Third, the Black Prince of Wales having 
Acquitaine granted him, laid an impoſition of fuage or 
facage upon the ſubjects of that dukedom, viz. twelve 
pence for every fire, called hearth-money. Rot. Parl. 25 
Ed. 3. It is probable our hearth-money took its original 
from hence. | 

Fuel. By ſtat. 43 Eliz. cap. 14. All faggots to be 
ſold ſhall contain in compaſs, beſides the knot of the 
bond, twenty-four inches of aſſiſez and every faggot- 
ſtick within the bond ſhall contain full three feet of afliſe, 
_ except only one ſtick to, be but one foot long, to ſtop or 
harden the binding. Os 

Stat. 9 Ann. cap. 15. All billets (except thoſe made 

of beech, by 10 Ann. cap. g.) that lie expoſed in public 
places, where they are uſually bought or ſold, ſhall be 
ahſed and cut, or marked in manner following ; that is 
to ſay, all billets, of what ſcantling or denomination ſo- 


ever, ſhall coniain in length three feet aud four inches, 


and be of the following dimenſions, viz. 


Names of | Being | Half |RQuarter| How to be cut 
the Billets, | round. | round, | cleft, and marked. 
| In. gr In. gr.|[n. gr. 
'C ASingle] 7EÞE 2j © of © ofNo notch, 
A Caſt ſro 2ji2 a3ji2 c{[One notch. | 
_ A Trois [13 cis ofl4 3 When mJ 
2 Caſtſi5s oji7 1jt7 ofTwo notches, 
| | One at each 
a 3 Caſthu8 nj21 1j2r © fend, and one 
» | | | in the middle, 
G 4 Caftſ2: 1]24 2127 oſFour notches, 
= 5 Caſtſ23 3/27 . 2j27 c[Five notches. 
S {| 6 Caſt: olz0 ol2g 2|vSix notches. 
S 7 Caſtſ28 oſz2 2132 Seven notches. 
£ 4 8 Cafiſlzo colz4 3}34 ofEight notches. 
bs g Caſijzt 3j36 3139 Nine notches, 
= 10 Caſtſzz 2138 9338 co[Ten notches, 
Q 11 Caſiſz5s io of © offEleven. 
y 12 Caſtj;o6 Jo of o c|Iwelve. 
= 13 Caſtſ38 1]o of © ofThirteen. 
14 Caſtlg Jo of © c|Fourteen. 
15 Caſtſq1 of © of © OfFifteen. 
16 Caſtſ42 2] o of © oſvixteen. 
17 Caſtlqz gYJo of o ofSeventeen., 
18 Caſiſgs5 co of © ofEighteen. 
19 Caſtſqo 1o of © ofNineteen. 
20 Caltlz7 20. of © o)Twenty. 


©O 
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Sef. 2. And if they ſhall not be thus affiſed and 
marked, then on information to a Juſtice of peace, Mayor, 
or other head officer, he ſhall call before him fix good. 
and lawful men of the town, and ſhall ſwear them truly 
to enquire and preſent, whether the ſame be' of- good and 
ſufficient aſſiſez and if they ſha!l preſent that any of them 
is not ſufhicient, the ſame ſo being deficient, ſhall be for- 
teited, and be delivered to the overſeers, to be by them 
diſtributed to the poor. | 

Fuer, /Fuga, from the French fuir, fugere;) Though 
it be a verb, yet it is uſed ſubſtantively, and is two-fold ; 
fuer in fait (in fatto), when a man doth apparently and 
corporally fly ; and fuer in ley (in lege), when being called 
in. the county, he appeareth not, until he be outlawed ; 
for this is flight in interpretation of law, Staund, P!. 
Cor. lib. 3. cap. 22. FEE 

Fuga catallvzum, A drove of cattle. See Streteward, 

Fugar1c, Signifies a chaſe, and is all one with chaſea, 
Charta Matildis imperatricis Miloni de Glouc, — Precipio 
quod hac ommia teneat de me=libere & quiete, in boſca & 
plano, in foreſts & fugaciis, in pratis & paſturis, &c. 

Fugam fecit, Is where it is found by inquiſition, 
that a perſon fled for treaſon or felony ; as to which it is 
agreed, that whereſoever a perſon found guilty by ſuch 
inqueſt, either as a principal, or as an accefſury before the 
fact, is found alſo to have fled for the ſame, he forfeits 
'-his goods abſolutely, and the iſſues of his lands till he be 
acquitted or paxdoned. Alſo it is agreed, that where one 
indifted of any capital ſclony, either as principal or acceſ- 
ſary before or after, before Juſtices of oyer, &c, is ac- 
quitted at his trial, but found to have fled, he ſhall incur 
the like forfeiture of his goods, but not of the iflues of 
his lands, becauſe by the acquittal the land is diſcharged, 
and conſequently the iſſues. And it hath been holden, 
that the law is the ſame as to the finding of a fugam fecit 
upon an acquittal of an indiftment of petit larceny. 
But it is certain, that the party may in all caſes, except 
that of the coroner's inqueſt, traverſe the finding of a 
fugam fecit, Alſo it ſeems agreed, that whenever the 
indictment againſt a man is inſufficient, the finding a 


| fugam fecit will not hurt him; and that in all caſes the 


particulars of the goods found to be forfeited may be tra- 
verſed. 2 Hawk. P. C. 450, 451. 

Fugare et reſugare cataila, 'To drive cattle to and 
fro, forward and backward, Antiquit. of Nattinghamſhie, 
fol. 462. © | 
Fugare, Alſo ſignifies to hunt.  Prohibeo ne quis ſie 
licentia mea fuget, Cowell, edit. 1727. = 

Fugatio, Pro ſugand! au, Hunting, or the liberty 
or privilege to hunt, Et caves habeant fugationes ſuas ad 
fugandum, ficut melius & plenius habuerunt anteceſſores 
corum, in Chiltre & Middleſex & Surr. &c. Charta Li- 
bertat. Hen. x. Civibus London. Frugatia forejtz, the 
driſt of the foreſt. Cow!l, edit. 1727. 

AA carrucaruimn, be ba... pag who can drive 
oxen equally yoked, without beating or goading, Fleta, 
lib. 2. yn "8. par. xQ EM n 

Fugerium, (Fr. fougere,) Fern. Cowell, edit. 1727. 

Fugitio, Flight. Condonavit omnes fel;mas & fugitiones, 
Knighton, anno 1537» ; 

Fugitives beyond ſea. Thoſe of the laity, and men 
of the church, alſo being beyond ſea, may be commanded 
by the King's writ, either under the great-ſeal or privy- 
ſeal, on their fidelity and allegiance, to return into the 
kingdom ; and if he return not, for his contempt his 
lands and goods ſhall be ſeized, until he returns. 3 Inf. 
179. | 
| The King cannot recall one that is beyond ſea, but 
by the great-ſeal or privy-ſeal, and not by the privy-ſignet, 
3 1n/t. 180. | 

A. privy-ſeal was ifſued to recall a fugitive, but the 
ſervants of the fugitive hindered the ſervice of it, of which 
the meflenger made affidavit; this affidavit is not tra- 
verſable, and the matter being out of the realm, cannot 


| be tried by a jury ;- and this matter being tranſmitted by 


mittimus into the Exchequer, and the fugitive not re- 
turning, his lands and goods were ſeized, Perk. 220. 


| 2. 69. 
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| his dune obedience to the 


FUN: 
Per Tanfield Ch B. Upon the return of a fugitive, he 
| ſhall rehave his eſtate again in right, and not of ſpecial |/. 


& 


grace only ; but the Lord Treaſurer ſaid, he ſaw no rea- 
ſon for that. Lene 48. Sir Robert Dudley's alias Lord 
ttingham”s aſe. 

go Doom o__— ſea without licence of the King, with 
Robert de Mortimer, and the King certified the ſame into 
Chancery, reciting, that he had ſent his privy-ſeal, &c, 
but that the ſaid 4. (/pretts mandatis noſtris) redire recu- 
2vit ; and thereupon iſſued a commiſſion to ſeize, &c, 
Le. 10. ſays, that ſuch a precedent of ſeizure was ſhewn, 
as of 18 Ed. 2. Edmond de Woodflock's caſe. 

The letters under the great-ſeal or privy-ſeal, to recall 
any from beyond ſea, ought to be ſerved by ſome mel- 
ſenger, who upon his oath is to make a certificate thereof 
in Chancery, and thence a mittimus to be ſent into the 
Exchequer ; and.thereupon a commiſſion to be granted 
to ſeize the lands and goods of the delinquent. 3 /nff. 
"A merchant of Londen departing the realm, to the in- 
tent to live freely from the penalty of the law, and out of 
Queen, and not for any mer- 
chandize, was reſolved by all the Juſtices, except two, to 
be no contempt to the Queen ; for merchants were ex- 
cepted out of the ſtatute of 5 Ric. 2. cap. 2, and by the 
Common Law merchants might paſs the ſea without 1j- 
cence, though it were not to merchandize. 3 In/?. 180, 

Fur more learning on this ſubjef, fee 13 Vin. Abr. tit. 
Fugitives. _ | 
Fugitives goods, {Bona fugitivorum) Are the proper 
goods of him that flieth, which, after the flight lawfully 
found, do belong to the King, or lord of the manor. 5 
Co Rev. 0g. vee Walt. 

Fulyecia, (Filix) Fern. Du Freſne. 

Fulham B;dge, See Badges. 

Fullec's earth, Fuling and ſcouring clan, Penalties on 
exporting them, 12 Gar. 2. c. 32. 13& 14 Car. 2. 9 
& 10 Will, 3. c. 40+ © Geo. 1. c. 21. f. 32. CE, 

Fuillnm aguar, A ſtream of water, a ſtream, ſuch as 
comes from a mill, , Cowell, edit. 1727. 

Fumage, ( Fumagium,) Dung, or manuring with dung. 


Et fint quieti de \umagio, & maremio cariando, &c, 


Charta Rich. 2. Priorat. de Hertland, Pat. 5 Ed. 4. 
part 2» m. 13. But indeed fumagium was properly 
ſmoke-farthings, or a cuſtomary payment from every 
houſe that had a chimney or fire-hearth. Cowell, edit. 
1727. | | 
 umathoes;-of Fumadoes, Are pilchards garbaged, 
ſalted, hanged in the ſmoke, and preſſed ; ſo called in 
Ttaly and Spain, whither they are carried in great numbers. 
They are mentioned in ſtat. 13 & 14 Car. 2. co 28. 
Fundato;, The founder of a church, college, hoſpital, 
or other public benefaQtion. This title, in the old re- 
ligious houſes, was equivalent to patron; for it was not 
only given to the firit a&tual founder, but continued to 
thoſe barons and knights, who held the fee of the ſite 
or endowments of ſuch monaſteries, and by ſuch tenure 
had the patronage or advowſon of them, And if, after 
the extinction or long intermiſhon of his title, any perſon 
could prove his deſcent from the firſt founder, he was 
aſſumed by the religious to the name aad honour of their 


founder, Cowell, edit. 1727. See Kennet's Gloſſary in 


Foundation. | 
Funditozes, Uſed for pioneers, in Pat. 10 E. 2. m. 1. 
Funds. The general fund eſtabliſhed for making yood 

deficiencies, 1 Ann. ſt. i» (6. 13. J Ges Is cap. 7. 
Fund for paying off Exchequer bills, 7 Ann. cap. 7. 


EE of annuity funds may be charged with deh- 
ciencies of another year, 8 Ann. c. 13. /. 29. 
The aggregate fund, 1 Geo. 1. c.\12. f. 8, 15, &c, 
3 Geo. 1. c. 8. , Made perpetual, 5 Geo. I. c. 3» /. 22, 
The ſinking fund, 5 Geo. 1. c. 3+ /. 66. 
Part of the ſtock of the three companies to be redeemed 
by the linking fund, 7 Geo. Is te 5. fo 39- | 
Appropriation of the ſinking fund, 8 Geo. I. & 20» 


« 29. 
f The ſurpluſſes of the finking fund appropriated, g G40: 
I. G& 5. f. 34» | 


La 


F U R 
| Addition to the aggregate fund, 1 Go. 2+ ft. 2. c 8. 
S , EEE NESS 006 
'Supply to the aggregate fund, 20 Geo. 2. c. 3. /. 58. 
For relief of the legatees of Sir Foſeph Fety!!, out of his 
legacy to the anking fand, 20 Geo. 2. c. 34- 

The ſinking fund charged with annuities in diſcharge 
of navy bills, &c, 22 Geo, 2. c. 23. 

” ag granted out of the finking fund, 23 Geo. 2, 
c, 16, | 

His Majeſty may borrow money on the credit of the 
land-tax, 4. Geo. 3. c. 2+ /., 136. k 

And of the malt-tax, 4 Geo. 3. c. 1. [. 25. | 

Surplus of duties on licences and new ſtamp duties ap- 
propriated, 3o Geos 2. c. 19, /. 30. | 

Certain duties carried to the finking fund, 32 Geo, 2. 
Co 22. /< 4+ | | | ; 

Annuities granted on the ſinking fund, and certain 
annuities conſolidated, 4 Geo. 3. c. 18. 

deveral aCQts have been fince made reſpeQing charges 
= wy linking fund, which are not neceſſary to be in- 
erted. 5 

Funeral charges. A perſon died in debt, and 600 /. 

was laid ont in his funeral; decreed the ſame ſhould be a 
debt payable out of a truſt eſtate, charged with payment 
of debts, he being a man of great eſtate and reputation 
in his country, and buried there ; but had he been buried 
elſewhere, it ſeemed his funeral might have been more 
private, and the court would not have allowed fo much. 
Trin. 1691. Ch. Prec. 27. Offley v. Offley. 
Where a citizen of London deviſed 700 1. for mourn 
ing, the queſtion was, if it ſhould come out of the whole 
eſtate, or out of the legatory part only ? It was inſiſted, 
that there had been no direction by the will, or if the 
will had direCed, that the expences of the funeral ſhould 
not exceed ſuch a ſum, there the deduQtion muſt have 
been out of the whole eſtate. Per cur', Mourning de- 
viſed by the will muſt come out of the legatory part, and 
not to lefſen the orphanage and cuſtomary part. MAfich. 
1691. 2 Vern. 240. Deakins v. Buckley. 

Executor is not liable to pay for funeral expences, un- 
leſs he contraCts for it ; per Holt Ch. J. 12 Med. 256, 
Mich, 10 W. 3. Ann. WRT» 

gettlements for ſeparate maintenance of the wife ſhall 
never extend to funeral charges; and though ſhe made a 
will (according to a power given her) and an executor, 
and gave ſeveral legacies, but there was no refiduum for 
\the executor, the huſband's eſtate in the hands of a de- 
viſee, ſubjeCt to the payment of debts, was made liable 
to the funeral charges of the wife. Med. 31. Trin, 9 
Ges. at the Rolls, Bertie v. Lord Cheſterfield. 

In ſtriftneſs, no funeral expences are allowable againſt 
a creditor, except for the coffin, ringing the bell, parſon, 
clerk, and bearers fees, but not for pal! or ornaments ; 
per Holt, 1 Salk. 296, Trin. 5 W. & M. B. R. Shilleys 
_ Ten pounds is enough to be allowed for the funeral 
of one in debt; per Holt, Baron Powell, in his circuit, 
would allow but 115. 64. as all the neceſſary charge. 
Comb. 342. Trin, 7 W. B. R. Anon. | 

Furbote, Fv2bote, Fircebote, A liberty granted by the 
lord to his tenant, to take underwood for fire, or occa- 


ons of burning in his family. Cowell, edit. 1727. 


Furca, ſeu Catefurcia, & Fofſa, (1. e. gallows and 
pit.) In ancient privileges it ſignified a Juriſdiction of 


puniſhing felons, that is, men with hanging, women with 


drowning : of which Jaſt, take this notable example of 
the records of Roche/ter church, in the time of Grlbert, 
biſhop there, who flouriſhed under- Richard the Firſt, 
anno 1200. 0 

Item due mulieres venerunt in villam de Sufflicte, que 
furate fuerunt mulios pannos in villa de Croindone, & ſe- 
cuti ſunt eas homines ejuſdem ville de Croindone, quorum 
pannos furtive aſportaverunt, uſque in villam de Sufffliete, 
& ibi capte fuerunt & incarcerate, & babuerunt Judicium 
ſuum in curia de Suffliete, ad portandum calidum ferrum, 
quarum una fuit ſaiva, & altera damnata, unde ſubmerſa fuit 
in Bikepole. £t hoc totum contigit tempore Gilberti domini 


epiſcopi, & in quolibet judicto fuerunt coronariu Domini Regis. 
Et Paulus de Stanes fuit tune Cacherellus de hundreds de 


Acſtane, Et per i!lud tempus Robertus de Hecham: monachus 


fuit 
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| FUR: 
Fuit cuſtos de manerio de Suffliete, & ad mulieres judicandas 
Fuit dominus Henricus de Cobeham, & alii. plures homines, 
FEmaane, ſays Sir Edward Coke, in his 3 1n/t. fol. 58. 
Skene de Verbor. Signif. verb. Foſla, hath theſe words con- 
cerning this matter : Ereio furcarum eff meri imperis & 
ale juſtitie, & fignificat dominium aeris, quia ſuſpenſi 
pendent in acre. Et merum imperium con/ijlit in quatuor, 
ficut ſunt quatuor elementa + in aere, ut hi qui ſuſpenduntur. 
In igne quando quis comburitur propter malefictum. 41n 
aqua, quando quis ponitur in cules & in mare projicitur ut 
parricida, vel in amnem immergitur ut femine furti dam- 
nate. In terra, cum quis decapitatur & in -terram pro» 
flernitur, | 

Furcam et flagellum, The meaneſt of ſervile tenure, 
when the bondman was at the diſpoſal of his lord for 
life and limb. Defendens dicit quod non debet facere 
dotem quia ipſe tenet in villenagio ad furcam & flagel- 
lum de domino juo Richardo de Camvil,—Placit. Term. 
Mich. anno 2 Foh. Rot. 7. 

Furcare, See Fonrcher. 

Furcare ad taſſum, 'To pitch corn with a fork in 
loading a waggon, or in making a rick or mow, Cowell, 
edit. 1727. | Fo. 

Furcace carectam, To hang a waggon+or cart, z. 2. to 
fit the body of it to hang right upon the axle and wheels, 
Cowell, edit. 1727. T | 

Fucchrtum, That part of the breaſt where the veins 
coming from the liver ate divided into forks, that 1s, 
where the breaſt is largeſt. Cowell, edit. 1727. Dagd, 
Far. þp. 664. © | 

Furcnuzllus, Fardella, Ferlingua, A furenlal, far- 
dingel, farundel, or ferling of land, 7. e. the fourth part 
of an acre, which in 1/thire is (till called a furdingale, 
and in ſome other parts a furthindale; whence in the 
North, a furendale or frundel of corn is two gawns or 
gallons, z. e. the fourth part of a buſhel. See Kernner's 
G!{Jary. 

Furigeldum, A mulCt paid for theft. Among the 
laws of King Ethelred, made at J/antage, cafe 7. It 18 al- 


| lowed they ſhall be witneſſes, gui nunguam tucigeldum 


reddiderunt, i. e. who were never acculed of theft or 
larceny. ER | 

Furlong, Furlingum terre, Is a quantity of ground 
containing in moſt places forty poles, every pole ſixteen 
foot and a half in length ; eight of which fur/orgs make 
a mile. Anno 35 Ed. 1. cap. 6. It is otherwiſe the eighth 
part of an acre; yet an_old book, printed in {Jenry the 
Eighth's time, makes ſix hundred: feet, by five ſcore to 
the hundred, a furlong. See Hrce, In the former ligni- 
fication, the Romans call it /adium; in the latter, jrg:rum. 
A pole is in ſome places called perch, and Gifters wm leagth 
according to the cuſtom of the country. See j-erii;.— 
Furlong is ſometimes uſed for a piece of land of more or 
leſs acres. Cowell, edit. 1727» 


Furnage, ( Furnagium) Eft tributum quod domino furnt 


a ſeftatoribus penditur ob uſum furni. For in many places 
the tenants are bound to bake their bread in the lord's 


oven. Ef etiam lucrum ſeu emolumentum quod piflori con- 


ceditur in piſttonts ſumptus & mercedem, & tunc pute/t piſtor 
de quolibct quarterio frumenti lucrari 4 den. & furfur, & 


duos panes ad fornagium. Aiſa pants & cerviſiz. 51 L. 3.1 


See Jonagium, 
| 2 


| 


6k homines de patria, Foſſa is taken away, but furce 


F-..0:A | 


 Furnarius, A baker who keeps an oven, 


Furniare, 'To bake, or put any thing in the oven. ; A 
Et inveniemus eidem conventui domus competentes| & neceſ= = 
. | : . | . > dA 
farias ad braſiandum & furniandum. Matt. Paris, anno We: 
Furr, /Furrura, from the French fourrer, i. e. pellicu- &-. 


lare, to line with ſkins) Is the coat or covering of a 
beaſt. "The ſtatute 24 Hen. 8. cap. 13. mentions divers, 
as ſable, which is- a rich furr, of colour between black 
and brown, being the ſkin of a beaſt called a /able, of 
bigneſs like a pole-cat ; bred in Ru//ia, but the moſt and 
beſt in Tartary, Lucernes is the ſkin of a beaſt ſo called, 
being near the bigneſs of a wolf, of colour between red 
and brown, ſomething mailed like a cat, and mingled 
with black ſpots; bred in Muſcovia and Rrfjia, and is a 
very nch furr, Genet 1s the ſkin of a beaſt ſo called, of 
bigneſs between a cat and a weazel, mailed like a cat, and 
of the nature of a cat; bred in Spain, whereof there are 
two kinds, black and grey, and the black the more pre- 
cious furr, having black ſpots upon it hardly to be ſeen. 
Foines are of faſhion like the ſable, bred in France for 
the molt part; the top of the furr is blackiſh, and the 
ground whitiſh. Aarte 1s a beaſt very like the ſable, - 7 
| the ſxin ſornething coarſer ; it liveth in all the countries T 
that be not too cold, as England, Ireland, &c. the beſt 
in {reland. Miniver is nothing but the bellies of ſquir- 
rels, as ſome fay ; as others, it is a little vermin like unto 
a weazel, mijk-white, and brought from Muſcovy, Fitch 
is that which we otherwiſe call the pole-cat here in Eng- 
land. Shanks are the ſkin of the ſhank or leg of a kind 
of a kid, which beareth the furr that we call budge. 
Calaber is a little beaſt, about the bigneſs of a ſquirrel, 
ot colour grey, and bred eſpecially in High Germany. 
Cowell, edit. 1727. | 

Purrs, to what duties liable on importation, 4 1/11. & 
AT..-cc.5. þ« 2: Zo | 

urft and Fondong, (Sax.) Time to adviſe, or take 
counlel, viz. De quibuſcunque implacitetur al'quis furſt & 
fondong habeat. Leg. H. 1. cap. 46. 
_ Fuſtic, A kind of wood, which dyers uſe, and is 
brought from Barbadzes, Famaica, &c, mentioned in ſtat. 
I2 Car. 2, cap. 18. | 

Furta, A right or privilege derived from the King, as - 
prime Lord, to try, condemn, and execute thieves and 
telons within ſuch bounds or diſtrict of an honour, ma- wy 
nor, &c. Cowell, edit. 1727. | | | £2 

FUC3e, . See Bzoome. | h Y 

Fuſtians, Deceits in the manufaQture prohibited, 1x 
HH. 7. c. 27. Mayor, &c. may ſearch for fuſtians, ſtat. 
39 £2. c. 13. See W2aprry, januſacures. | 
_ xryrvecige, An offence or treſpaſs, for which the 
fine or compenſation was reſerved to the King's pleaſure, 
in the laws of Hen. 1. cap. 10. Spelman would read it 
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' fynderinga, and interprets it treaſure- trove ; but indeed the. 
; word 15 truly frderinga or firdering, and Ggnifieth pro- 
perly a going out to war, or a military expedition at the 
King's command, which, upon refuſal or negle&, was 
puniſhed with a fird wite, or mulct at the King's plea- 
lure, Cowell, edit. 1727, | 

Frthing, alias Fyzdung, A military expedition. Cowel!, - 
Joy 1727. | 

F;;:2thwite, The ſame with Ficdwit, wiz. a mul for 

| deſerting the army. Cowell, edit, 1727. | 


nr as Ur PA RAI Wan IMP IEIE 9ot oena TS  CET 3 
NET 8 : ”s; - ; 4 y G ; Bs 00 
4Y OY Ns 0 ? IS Te ES PSS tf 8.7 «TE 
TAB IAB A Eg B24 EOSIN WT, Ie TO - Xo CEE tre i ET NT ATR. 
En a a torres eg RE In Re 0 85 


” 1 "EE, . * pL NE 
0 444 x bs eb» -o 
OL ES c Rr ES 4 x S-< 
2 rb, 5 Ss a os 3 TY aki Kot 


third reddit de eablo ſo much. 


 Tithes, pag. 321. 


" 


G..! 


«i 


| GG? BEL, (Gabella, gablagium, Saxon gafol, alias 


W gofel, i. e, veaigal) Hath the ſame ſignification, 
among our old writers, that gabelle hath in France: for 


Mr. Camder, in his Brit. .pag. 213. ſpeaking of WValling- 


ford, hath theſe words, Continebat 276 hagas, 1. domas, 
Teadentes novem libras de gablo. And faz. 228: of Oxford, 
theſe, Hec urbs reddebat pro felonia & gablo, & alns con- 
ſurtudinibus, per annum, regi, quidem wiginti libras & ſex 
efarios mellis, comiti vero Algaro decem libras. Gabella, 
as Caſſancus defines it, De Conf. Burgund. pag. 119. eff 
veCtigal guod ſolvitur pro bonts mobilibus, 1d eſt, pro us que 
vehuntur, diſtinguiſhing it from tributum, quia tributum eff 
proprie quod fiſco vel principi ſolvatur pro rebus immobilibus, 
'The Lord Coke, in his Comment upon Lyttelton, ſaith thus, 
lib. 2. © 12. fil. 213. Here note, for the better under- 
ſtanding of ancient records, ſtatutes, charters, &c. that 
gabel or gavel, gablum, gabellum, gabellettum, galbellettum, 


and gavillettum, do ſignify a rent, cuſtom, duty, or ſer- 


vice, yielded or done to the King, or any other lord. 
But that gab/um did as well extend to money, as to other 
things in kind, is very plain by that record in Dome/day- 
took, in Windſor in Berkſhire, where it is ſaid, Rex Wil- 


lielmus tenet Windſores in Dominico, Rex Edw. tenuit 4bi | 


XX. hidas, &c, Et adhuc ſunt in villa C. Hage v. mi. 
nus ; ex bis ſunt xxvi.. quicte de gablo & de aliis exeunt 
xxx. ſolid, And laſtly, in the ſame book, in Somerſet- 
ſhire, it is thus expreſſed in the title of Terra Regis 
(which obſerve), Rex tenet Cedre (I ſuppoſe it is that 
Chedder, ſo famous for its cheeſe), Rex Edw. tenuit, 


nunquam geldavit, mc ſcitur quot hide ſunt ibi, in Domi-|.efſe wainagium ſuum, 


rica, Oc. XX. bord. cum XVii. car, & vii. gablatores read. 
Xvii. "Theſe ſeven gablatores did pay ſeventeen ſhil- 
lings, and from their paying of rent were [termed ;gab/a- 
tores. It ſeems probable, that this gab/um is to be diſ- 
tinzuiſhed from a rent_ or payment made upon contraQt 
or bargain, and hath relation to ſuch a one as was im- 
poſed by the power and will of the lord. And theſe 


_ different forts of payment are mentioned in Dome/day- 


book under ſeveral expreſſions, according to the nature 
of them; where ſometimes it is written, that one red- 
dit to ſuch a one ſo much, without any other addition : 
and this, I believe, was rent upon agreement and 
contract : another reddit de conſuetudine ſo' much ; and a 
When gabel 'is men- 
tioned without any addition, then it uſually ſignifies the 
tax on /all, propter excellentiam ; but afterwards it was ap- 
plied to all other taxes, as gabelle de, vins, &c. Cowell, 
edit. 1727. OO WATT a e., EDT 

Gablarozee, Thoſe that 'paid gable, rent, or tribute. 
Dimeſday. © fo ene | OY | 
 Gable-end, * (Gablum, gabulum, gabula), The head, or 
end, or extreme part of a houſe or "building. The gadle- 
head, the gable-end, Ef c.——— Duandam particulam terre 
extra gablum molendini ofto pedes in latitudine, Pa- 
roch. Antiquit, pag. 201.—— uz domus fita eft. inter 
gabulum tenementi mer, & .gabulum tenementi Laurentii 
Kepeharme.' 1bid. pag. 286. See Kennet's Gloſſary. 

Gadrciel's hozne.——E? Rikhil ' dit gue 'le demandant en 
ceſt brief navera julgment devant ceo que Gabriel uf! flay fon 
corne. 'Plowaen, fol. 358. a. That is, till the day of 
doom ; never. Cowell, edit. 1727. 

G-bulus denariozum, Rent paid in money. Selden of 


Ga*otd gylo, Is a Saxon word, figniſying the payment 
or rendering of tribute or cuſtom. Alfo it ſometimes 
denotes uſury, Cowell, edit. 1727. - 

Balan, or Bafui-land, Terra cenſualis, Land liable 
to tribute or tax. "Phe Saxon DiCtionary calls it rent- 
land. See Have!. | | 

Bar, (Vadium) Signifies a pawn or pledge, and js 
derived from the French gager, that is, pignort dare. 

VoL, Il. NY 89, | 


L 


Glanvil; lib. 10, cap. 6. faith, Drandogue res mobiles po- 
nuntur ip vadium, quandoque res immobiles; and a little after 
that, thus, {nvadiatur res quandogue ad terminum, quan-= 
deque fine termino; item quandaque invadiatur res aligqua in 
mortuo vadio, quandoque non. And though the word gage 
be retained as-it,js a ſubſtantive, yet as it is a verb, als 
hath turned the g into a w, ſo that it is often written 
wage, as to wage deliverance, that is, to giye ſecurity that 
a thing ſhall be delivered : for if he who diſtrained, be- 
ing ſued,.. hath not delivered the cattle , that were diſ- 
trained, then he ſhall not only avow the diſtreſs,, but 
gager deliverance, that is, put in ſureties that he will de- 
liver the cattle diſtrained. F. N, B. fel. 74, & 67. Yet 
in ſome caſes he ſhall not be tied to his ſecurity, as if the 
cattle died in the pound. K:tchin, fol. 145. Or if he 
claim a property in the cattle ſued for. Termes de la Ley. 
To wage law, ſee Law; and alſo ſee fio:tgage. 

Gagrr deliverance. ' See Gage. TOE 

Gagrr del key, See Dage, and Wager of law, 

Gagrrs, See Ga'iger, OS 
Gaimage (Lat. 7/ainagium, i. e. afus plaufiri vel 
plauſiri apparatus, French gaignage, 1. &. the gain or crop 
of tilled or planted grounds,) Signifies the draught-oxen, 
horſes, wain, plough, and- furniture, for carrying on 
the work of tillage by the baſer ſort of ſoke-men and vil- 
lains ; and ſometimes the land itſelf, or the profit raiſed 
by cultivating it, Bradon, lib. 1, cap. 9. (ſpeaking of 
lords and ſervants) ſays, Et in hoc legem habet contra da- 
minos, &c, ut fi cos deſtruant, quod ſaluum - non poſſit eis 
And again, {tb. 3. trad. 2. Cc. I. 
"Miles & *liber homo' non amerciabitur niſi ſecundum modum 
delifti, ſecundum quod deliftum fuit magnum vel parvum & 
ſalvo contenemento ſuo + mercator non niſi ſalva mercandiſ2 
ſua, & villanus non niſi ſalvo wainagio ſus, For an- 
ciently, as it appears both by Magna Char. cap. 14. and 
other books, the villain, when amerced, had his warn- 
age free,'to the end the plough might not ſtand till; 
and the law,. for the. ſame reaſon, does ſtill allow a like 
privilege to the huſbandman, that his draught horſes and 
- oxen are not in many caſes diſtrainable. "This in We/tm, 
I. cdþ. 6. anno 3 Ed. 1. is called gaynure, and again, 
cap. 17. and in Magna Charta, cap. 14. it is called gain- 
age, In the Old Nat. Brev. fol. 117. \|t is termed gainor. 
In theſe words, the writ of Ai] was pracipe, &c. 
guod reddat unam bovatam terre & unam bovatam mariſc ; 
and the writ was abated for” that the oxgang is always 
of a thing that lieth in gaimoy. 'This word was uſed only 
concerning arable land, becauſe they that had it in, oc- 
cupation, had nothing of it but the profit and fruit 
raiſed by their own pains towards their ſuſtenance, nor 
any. other title,” but at the lord's will. | Gainer, again 
in the ſame book, fol. 12. is ufed for a' ſokeman, that 
hath ſuch land'in his occupation. In the 32d chapter of 
the Grand Cuftu:mary of Normandy, geigneurs are Agri- 
cole, qui terras eleemoſynatas poſſident. And Britton uſeth 
gainor for to plow or till, fol: 42 tf 65. W:/t; Symbol. 
part. 2, tit, Recoveties, '/. 3. hath theſe 'words, A 
precipe quod reddat lieth not in bovata mariſci., 13 Ed. 
3+ fel. 3. nor de ſelitne terrre, becauſe of the incer- 
tainty ; for a ſelion is a peice of land, ſometimes con- 
taining an acre, ſometimes half an acre, ſometimes 
more, ſometimes leſs : it lieth not of a garden, cottage 
or croft. 14 Aff. 14. 8 H. 6, 3. 22 Ed. 4, 13. De 
virgata terre, &c. tor they be not in demeſne, but in 
' gain, &c, Laſtly, in the ſtatute of diftrefſes in the Ex- 
chequer, anno 15 Hen. 3. are theſe words, 'No' man 
religion, or other, ſhall be diſtrained' by his btafts' that gain 
the land. Cowell, edit. 1727. See 'Waimnagre, "The 
villain, countryman, or ploughman was fined or. amerced 
'for. his offences, falv9 gainngio ſup, t. e. ſaving all his 


plough-geer and neceſlacy implements of huſbandry, 
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which if diſtrained or ſeized for ſuch.fines or impoſitions 


would diſable him from carrying on his employment of 
agriculture, contrary to the fundamental liberty of ſub- 


jects, which was ſo to be multed, or fined, or amerced, 


as ſhould puniſh them, but not break them, or undo 
them, | 
Gainery, (Fr. Gatgnerie,) Tillage or tilling, or the 


| profit raiſed of tillage, or of the beaſts uſed therein. 


Cowell, edit. 1727. 

Gainure, (Weſt. 1, cap. 6 & 17.) Signifies the ſame 
with Gainery. 

Galea, A galley, ſor wift ſhip. at. Pari/. calls it 
liburna. See Hoveden, pag. 688, 692. 

Galiiea, A gallery or church-porch, Pryn. Lib. Angl. 


3 tom, pag. 668, Et inſuper inveniam unum ſacerdotem | 


miſſalem, de predifto Santto, in eceſia memorata, in loco 
gui dicitur la Galiley. 


Gailatum, 7/help-Cafle in TVeAlmorland, Cowell, edit. 


I727- | | 

Hallava, Walkuick in Northumberland. Tbid. 

_ Gall:na, /alingford in Berkſhire. Ibid, 

"Gaileti. Mr. Somner was of opinion, that they were 
viri galeati ; but Knighton doth not mention the word in 
that ſenſe, viz. {n quorum prima acie fuit dominus Gal- 
fridus, &c. cum multts Galletis, 7. e. with many HYelchmen. 

Bc. .*2f., Rogues to be ſent to the galleys. Stat. 
39 Eliz, 4. | | 

<>:i ga uni, Wide hoe or breeches fo called, becauſe 
uſed by the Gaj-uins. Cowell, eaite 1727. 

Golli-halfpe*?, Were a kind of coin, {which with 
fuſtins and dotkins were forbidden by the ſtatute 3 Hen. 5. 
cap. i. "They were a Genoa coin, brought in by the Ge- 
noe merchants, who trading hither in gallies, lived com- 
monly in a lane near Tower-/{reet, and were called Galley- 
men, landing their goods at a place in Thames-/treet called 
Gallez-Key, and trading with their own ſmall filver com 
called Gai/ey-halfpence. See Stow's Survey of London 137. 
Sir Francis Bacon writes them Gauls-halfpence ; and, it 1s 
like, more truly. Cowell, edit. 1727. 

Gallunawfcy, Meal given to galley-ſlaves. p< 

Gallivolatium, A cockſhoot or cockglade, Cowell, 
edit. 1727. 

Galoches, (Fr.) ſigniſies a kind of ſhoe, worn by the 
Gauls in dirty weather ; mentioned in the ſtat. 14 & 15 
Hen. 8. c. 9. 

Gamberis, Gambzia, (Fr. zambrere,) Military boots, 
or defence for the legs. Cowell, edit. 1727. 

Gambezon, "Gambezonum,) A horſeman's coat uſed 
in war, which covered the legs ; or rather a quilted coat. 


Game. Before we take notice of the ſtatutes made 
for the preſervation of the $ames it may be neceſlary to 
obſerve how the Common Law ſtood herein, which de- 
pends upon the difference made between tame and wild 
animals. | | 

The tame animals, ſuch as horſes, cows, ſheep, &c. 
are ſuch creatures, as by reaſon of their ſluggliſhneſs and 
unaptneſs for motion do not fly the dominion of mankind, 
but generally keep within the ſame purlieus and paſtures 


and may be eaſily purſued and overtaken, if by accident 


they ſhould eſcape ; and therefore the owner hath the 
ſame kind of property in them as he hath in all other 
inanimate chattels, and for the violation thereof may bring 
an aCtion of treſpaſs. 2 Bac. Abr. 612, | 
Hens and chickens are tame ; ſo peacocks, like :other 
domeſtic fowl, are tame by nature. Of. Ex. 8 
1 Rel. Abr.5. 1x8 Hen. 8. 2. So ſeveral forts of dogs 
are tame, as the maſtiff, hound (which comprehends 


gr:ybound, &c.) ſpaniel, and tumbler; and for theſe a| 


perſon may maintain an aCtion of treſpaſs, without al- 
ledging that they were tame. Cro. Eliz. 125. 1 Saund. 
84. Soa perſoii may juſtify in aſſault and battery in de- 
fence of his dog that is tame. Raft. Ent. 611. So a 
replevin lieth of a ferret. Cro. Eliz. 126. 

By wild animals, ſuch as deer, hares, foxes, &c. are 
underſtood thoſe which by reaſon of their ſwiftneſs or 
fcrceneſs fly the dominion of man, and in theſe no per- 
ſon can have a property, unleſs they be tamed or re- 


| 7 Co. 16. 
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claimed by him; and as property is the power that » 
man hath over any other thing for his own uſe, and the 
ability that he has to apply it to the ſuſtentation of his 
being, when that power ceaſes, his property is loſt; and 
by conſequence an animal of this kind, which after any 
ſeizure eſcapes into the wild common of nature, and aſſerts 
its own liberty by its ſwiftneſs, is no more mine than any 
creature in the /ngtes, becauſe I have it no longer in my 


| power or diſpoſal. 7 Co. 16. 3 Lev. 227. 


Hence it appears, that by the Common Law every man 
had' an equal right to: ſuch creatures, as were not na- 
turally under the power of man, and that the mere cap- 
"tion or ſeizure created a property in them, except in the 
'following inſtances. 5 Co. 04. 3 Cro. Eliz. 547. 

t. By immediate manucaption, or taking them and 


killing them; for in thefe caſes they belong to ſuch 


perſon in the fame manner as any other chattels, and 
cannot be violated from him, fince the ſeizure and Cap= 


2. By taking and taming them, and then alſo they 
belong to the owner, as do all the other tame animals ſo 
long as they continue in this condition, that is, as long 
as they can be conſidered to have the mind of returning 
to their maſters ; for while they appear to be in this ſtate 


they are plainly the owner's, and ought not to be violated ;_ 
| but when they forſake the houſes and habitations of men, 


and betake themſelves to the woods, they are then the 
property of any man. 7 Co. 16. b, Dodt. Placit. 314. 
3- Another way of gaining property in them is by in= 
cloſure, aid then the beaſts muſt be underſtood to be 
mine, as. the profits of the ſoil itſelf are, and they can 
[no more be taken and carried off than any other profits 
of the land; and therefore, if I incloſe deer in a park or 
paddock, conies in a field or warren, they become ſo my 
own, that no man ought to kill or take them away ; now 
fince, in this caſe, it is the inclolure only that retains 
them, (for take away the incloſure, and they are in their 
natural liberty,) therefore the party is ſaid to have a right 
as he hath to any other profits there incloſed, and a diſtin& 
and independent right in every animal. March 49. 
4: The King, as an acknowledgment of his dominion 
over the ſeas and great rivers, by his prerogative has a 
property in ſome animals under the denomination of royal 
creatures, as ſturgeons, whales and ſwans, all which are 
the natives of ſeas and rivers. 7 Co. 16. 
' On theſe reaſons and diſtinftions of the Common Law, 
we may now ſee how the law ſtands with regard to per- 
ſons qualified to kill the game, within the ſeveral ſtatutes 


| made for the preſervation thereof. | 


as MEET Fn 


Firſt, it is clear, that if a man purſue deer, hares or 
conies out of his lands, or the lands of another into 
' mine, and there takes them, they are the hunter's and 
not mine, becauſe I never had any original property by 
incloſing them. Salk. 556. 5 Ad. 375. But it is 
ſaid, if a man flies his hawk at a pheaſant in his own 


ground, and the hawk purſues the pheaſant into another's 


warren, the owner of the hawk cannot juſtify the entering 

the warreri and taking the pheaſant. 38 Ed. 3. 10, 6. 

12 Hen. 8. 10. 2 Rol. Abr. 50g. Poph. 162. | 
If a man hunts conies, and kills them in my ground, 


'T may ſeize them, becauſe they are indeed my property | 


by the incloſure ; but if he hunts them out of my ground, 
they are in the condition of natural liberty, and then I 


| cannot take them away from the hunter, for then the 
3. | property 15 in no man ; but damages I may have againſt 


the hunter for his entering and breaking of my incloſure. 
Salk. 556. 5 Med. 375. AD 
But where a man hunts conies in my warren, or deer 
in my park, and the watrener purſue them, he may re- 
take them ; for the park or warren is an eſtabliſhment by 
the public to look after and preſerve the game; for all 
things unoccupied, in which no man hath a civil right, 
are under the regulation of the public ; now in parks and 
warrens, officers are eſtabliſhed by authority to have an 
eye over the game, and to keep it within the boundaries ; 
lo that the propeity is not altered by driving it out of 
the incloſures, unleſs it be alſo out of the purſuit of the 
| officers ; 


tion was ſufficient to veſt the property of them in him. 
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officers ; for, us long he that is thus truſted doth purſue 
it, it is not in its natural liberty, but is ſtill belonging 


to the warren. 12 Hen. 8. 9. 2 Bac. Abr. 613, 614. 
Alſo the Common Law warrants the hunting of rave- 


' nous beaſts of prey on another's ground, ſuch as foxes, 


wolves, badgers, &c. ſo that the party in purſuing thoſe 
through the grounds of another is ſubjeCt to no aQtion 
whatſoever 3 but it bath been reſolved, that the hunting 
and killing ſuch noxious animals muſt be done in the or- 
dinary and uſual manner ; and that therefore the digging 
for a badger is unlawful, and the party ſabjeft to an 
action of treſpaſs. Poph. 162. Latch 119. 

A warrener or keeper of a park may juſtify the kigJing 
of dogs and cats, as well as other vermin, which he finds 
diſturbing the game in thoſe places. Cro. Jac. 44. 3 
Lev. 28. cont, 1 Rol. Abr. 567, | 

A man cannot have an aCtion of treſpaſs on the caſe, 


- ſor another man's conies breaking into his ground, be- 


cauſe they are no longer the other's than while they are 
incloſed ; ſo that.no violation ariſes to the property ot one 
man by the beaſts of another, but the conies being in 
their natural liberty may be lawfully killed by the owner 
of the ſoil. 5 Co 104. Cro. Eliz. 547. Avor 420, 
423. 1 Rol. Abr. 90, 405. 2 Lev. 291. 

An aCtion of treſpaſs may he brought for taking a 
man's deer in a park or chaſe, or of conies in his warren, 
becauſe the law takes notice that they are incloſed, be- 
cauſe theſe are the proper incloſures for that purpoſe, and 
conſequently thoſe beaſts are not in their natural liberty, 
and therefore the property is in the plaintiff, arch 49. 


Godb. 174. Raft. Ent. 650. Reg 93. but 7 Co. 17. cont. 
and fee Cro. Car. 553. | 


In an aQtion of treſpaſs, Zuare clauſum fregit, & da- 


mas ipfius le plaintiff cepit & aſportavit, they ſhall be 
intended to be incloſed after a verdict ; becauſe where 2 


verdict hath found that they are the deer of the plaintiff, 


| that verdict muſt by intended to be true; therefore the 


deer mult be intended ſo to be incloſed, as to be under 


the plaintifi's power z otherwiſe he could not have pro- 


perty according to the verdict. Salk, 556. 5 Mod. 375. 

But if in treſpaſs, Puare duas damas ipfius le plaintiff, 
in quodam clar:ſo d' Þ plaintiff, wacat” le park, cepit & aſ- 
portavit, the defendant demurs generally ; this hath been 


' ruled to be ill : becauſe the court will not intend them 


to be tamed or incloſed ; and in beaſts, that are in their 
natural liberty, the plaintiff hath no property ; for being 
only a place called a park, it cannot be underſtood to be 
a park. 3 Lev. 227. 

Any perſon, upon his own frank tenement, may ereCt 


- a dove-houſe ; nor can he for ſuch building be indifted 


;in the leet ; this was a matter often controverted, becauſe 
the pigeons and doves were to be accounted as tame ani- 
mals, inaſmuch as they had animum revertend: ; and 
then whoever did erect ſuch houſes, were anſwerable for 
the damages , and becauſe they were not liable to every 
man's aCtions, to avoid multiplicy of ſuits, it was for- 
merly held that they were indiCtable in the leet ; but 
the contrary opinion prevailed, becauſe it was allowed the 
Jord of the manor might ereCt, or permit by his licence any 
perſon to ereCt a dove-houſe ; but no perſon could raiſe 
bimſelf, or authorize another to create a nuſance ; be- 
ſides, theſe animals are rather to be accounted fer na- 
ture; and by conſequence, the only remedy any perſon 


| had for the damage ſuſtained by the birds feeding on his 


ground, was to kill them, and take them to himſelf, 
which was the proper relief according to the Common 
Law, inaſmuch, as the birds were accounted no man's 
property. 2 Rol. Abr. 138. Poph. 141. Cre. Fac. 382. 
Godab. 259. Cro. Eliz. 548. 1 Rol. Rep. 136, 200. 2 
Rol. Rep. 3, 30. 5 Co. 104. | Ht | 
'Thus it appears by the Common Law, that a property 
in thoſe living creatures, which by reaſon of their ſwift- 
neſs or fierceneſs were not naturally under the power of 
man, was gained by the mere caption or ſeizure of them ; 
but as by this toleration perſons of quality and diſtinQion 
were deprived of their' recreations and amuſements, it 
was thought neceſſary to make laws for preſerving the 
game from idle and indigent people, who by their loſs of 


5 
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time and pains in ſuch purſuits were mightily impoveriſh- 
ed. 2 Bac. Abr. 615. 
I. Statutes concerning game-keepers, and the qualifications 
to fill game. LET 


2. Statutes concerning the game in general, with caſes de- 
termined upon them, 


3. Statutes concerning the ſeveral kinds of game, with 
caſes determined upon them. | | 


I. Statutes concerning game- keepers, and the qualifications 
to kill game. | 
By ſtat. 13 Ric. 2. ft, 1, c. 13. it is enaCted, that 
no layman which hath not lands or tenements of 40s. a 
year, nor clergyman if he be not advanced to 10J. a 
year, ſhall have or keep any greyhound, hound, nor 
other dog to hunt; nor ſhall uſe fyrets, hayes, nets, 
hare-pipes, nor cords, nor other engines for to take or 
deſtroy deer, hares, nor conies, nor other gentlemen's 
game, upon pain of one year's impriſonment ; and that _ 
the Juſtices of peace have power to inquire [in their ſeſ- 
fions], and ſhall inquire of the offenders in this behalf, 


| and puniſh them by the pain aforeſaid. See the qualifica- 


trons for killing contes, deer, hares, partridges, &c, in the 
next diviſions of this title, Is | 

| By ſtat. 22 & 23 Car. 2. c 25. ſef. 2, it is enaQted, 
«© That all lords of manors, or other royalties, not un- 
der the degree of an eſquire, may from henceforth, by _ 
writing under their hands and ſeals, authorize one or 
more game-keeper or game- keepers within their reſpec- 
tive manors or royalties, wko being thereunto authorized, 
may take and ſeize all ſuch guns, bows, greyhounds, 
ſetting-dogs, lurchers, or other dogs to kill hares or co- 
nies, ferrets, tramel, lowbels, hayes or other nets, hare- 
pipes, ſnares, or other engines for the taking and killing | 
of conies, hares, pheaſants, partridges, or other game, 
as within the precinCts of ſuch reſpeCtive manors ſhall be 
uſed by any perſon or perſons, who by this a& are pro-. 
hibited to keep or uſe the ſame: and moreover, that _ 
the ſaid game-keeper or game-keepers, or any other per- 
ſon or perſons (being thereto authorized by warrant un- 
der the hand and ſeal of any Juſtice of the peace of the 
ſame county, diviſion or place) may in the day-time 
ſearch the houſes, outhouſes, or other places of any ſuch 
perſon or perſons by this aCt prohibited to keep or uſe the 
lame, as upon good ground ſhall be ſuſpeQed to have 
or keep in his or their cuſtody any guns, bows, grey- 
hounds, ſetting-dogs, ferrets, coney-dogs, or other dogs 
to deſtroy hares or conies, hayes, tramels, or other nets, 
lowbels, hare-pipes, ſnares, or other engines aforeſaid, 
and the ſame, and every or any of them to ſeize, detain 
and keep, to and for the uſe of the lord of the manor or 
royalty where the ſame ſhall be found or taken, or other- 
wiſe to cut in pieces or deſtroy, as things by this aCt pro= 
hibited to be kept by perſons of their degree.” 

And by /e#. 3. of the ſaid ſtat. is is enaQted, ** That 
all and every perſon and perſons not having lands and te- 
nements, or ſome other eſtate of inheritance, in his own 
or his wife's right, of the clear yearly value of 100 /. per 
ann. or for term of life ;'or having leale or leaſes of ninety- 
nine years, or for any longer term, of the clear yearly 
value of 150 /. (other than the ſon and heir apparent of 
an eſquire, or other perſon of higher degree, and the 
owners and keepers of foreſts, parks, chaſes or warrens) 
are hereby declared to be perſons, by the laws of this 
' realm, not allowed to have or keep for themſelves, or 
any other perſon or -perſons, or any guns, bows, grey- 
hounds, ſetting-dogs, ferrets, coney-dogs, lurchers, hayes, 
nets, lowbels, hare-pipes, gins,,ſnares, or other engines 
aforeſaid, but ſhall be, and are hereby prohibited to have, 
keep or ule the ſame. Ts " 

| Stat. 9 Ann. cap 25. ſeft. 1, No lord or lady of a 
manor ſhall make above one game-keeper within one 
manor, with power to kill game ; and the name of ſuch 
perſon ſhall be entered with the clerk of the peace ; ſuch 
entry bo be made and viewed without fee, and a certifi- 
cate thereof to be granted by the clerk of the peace, up- 
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en payment of 15, and in caſe any other game-keeper, 


who ſhall not be otherwiſe qualified to kill game, ſhall 
| Kill any hare, pheaſant partridge, moor, heath-game or 


groute, or it any game-keeper, or other perſon not qua- 
lified in his own right to kill game, ſhall fell or expoſe 
to fale any hare, &c. the oftender ſhall incur ſuch pe- 
naltics as are in{liflcd by the 5 Arn. cap. 14. upon hig- 
lers, carriers, inn-keepers or victuallers, for buying or 
ſelling of game ; ſuch forfeitures to be recovered as pre- 
ſcribed by the ſaid act. | . 

Stat. 3 Geo. I. cap. 1T.-ſeft, tr, No lord or lady of 
a manor ſhall appoint any perſon to be a game- keeper 
with power to kill game, unleſs ſuch perſon be qualified, 
or be truly a ſervant to the ſaid lord or Jady, or im- 
metdiately employed to kill the game for the ſole uſe of 
ſuch lord or Jady; and no lord, Oc, ſhall authorize 
any perſon not qualifted, to keep or uſe any greyhound, 
ſetting-dogs, hays, Ilurchers, guns, tunnels, or any other 
engine to kill the game; and any perſon, not being qua- 
lihed, and not being truly a ſervant of any lord, &c. or 


- not immediately employed to take or kill the game for 


the ſole uſe of ſuch lord, &c. who under pretence of 
any deputation, &c. ſhall take or kill any game, or uſe 
any greyhounds, &c. being convicted thereof, ſhall, for 
every offence, incur ſuch forfeitures &c. as are appointed 


by the aCts 5 Arn. cap. 14. and 9 Ann. cafs, 25. 


2. Statutes concerning the game in general, with caſes 
attermined upon them. | 

Stat. 4 & 5 Ill, & Ma. c. 23. ſe. 3. Every con- 
ſtable, headborough and tithingman, being authorized by 
warrant of one Juſtice of peace, ſhall enter into and 
ſcarch (as by the act for puniſhment of deer-ſtealers, 3 
& 4 IV, & 17. cop. 10.) the houſes of ſuſpected perſons 
not qualified ; and in caſe any hare, partridge, pheaſant, 
pigeon, fiſh, ſow! or other game, ſha!l be found, the of- 
fenier ſhall be carried before ſome Juſtice of peace; and if 
ſuch perſon do not give a good account how he came by 
ſuch game, or {hall not in convenient time, to be fet by 
the Juſtice, produce the party. of whom he bought the 
ſame, or ſome other credible perſon to depole upon oath 
ſuch ſale thereof; he ſhall be convicted by the Juſtice of 
ſuch offence, and ſhall torfeit for every hare, partridge, 
fiſh or other game, any ſum not under 5's. and not ex- 
ceeding 20 5. to be aſcertained by the Jultice, one moiety 
thereof to the informer, and the other moiety to the 
poor of the pariſh where the offence was committed, to 


G AM 
lawful to proceed to the execution of ſuch conviQion, 
as if no certiorari had been awarded, 


Ser. 8. Where any offender ſhall be puniſhed by force 
of this aCt, he thall not incur the penalty of any other law 


for the ſame offence. | 


done in purſuance of this a&, i ſh ]t be lawſul for the 
perſon ſued to plead the general iflue ; and if the verdiRt 
hall paſs with the defendant, &c, ſuch deſendant ſhall 
have treble cofts, 

Sect. 10. If any inferior tradeſman, apprentice or other 
diffolute perſon, ſhall hunt, hawk, fiſh, or fowl (unleſs 
in company with the maſter of ſuch apprentice, duly 
quenfied) ſuch perſons ſhall be ſubject to the penalties of 
this act, and may be ſued for their wilful treſpaſs ia com- 
ing on any perſon's land, and if found guilty, the plain- 
tiff ſhall recover. full colts. | 

Sect. 3, 10, In caſe any perſin nit qualified. ] The defen- 
dant was convicted upon the ſtatute 4 & 5 Hf, & M. 
23s for deſtroying game, not being a perſcaa duly qualified, 
Mr. Filmer, tor the defendant took ſeveral excep- 
tions to the conviction. 1, That the information, which 
was ſet forth in the conviction, was inſufficient to war- 
rant the conviction ; ſor the information only recited that 
he was an' inferior tradeſman, but did not thew that he 
had waſted his ſubſtance, or that he was a diſtolute per- 
ſon, which are the wozxds of the ſtatute; and thereſore it 
did not appear by this conviction, that the defendant was 
ſuch a perſon as was intended by the ftatute, for he 
might be an infeiror tradeſman, and yet have a ſufficient 
eſtate to qualify him to hunt, &c. 2. 'That it was not 
any where ſet forth in the conviction, that the defendant 


this conviction, the defendant might have bought the 
hare, or have hunted and killed it in his own yard, 


ſet forth, that information was given to ſuch an one 
Juſtice of peace, but did not fay adtunc a Juftice ; and he 
might be a Juſtice at preſent, and not at the time of the 
information. But the court -over-ruled all the exceptions ; 
and to the firſt they ſaid, that the ſtatute was in the dif- 
junEtlive, uz. inferior tradeſman or diflolute perſon ; and 
therefore ſaying that the defendant was either was ſu{h- 
cient. 'To the ſecond, the court ſaid, that the ſtatute 
forbid ſuch perions as the defendant to hunt at all, and 
made it criminal ſor ſuch perſons to hunt generaily. And 
in this ſtatute there is no diſtinAtion betwixt lawful and 


8. 9. If any ation ſhall be brought ſor any thing . 


did unlawfully hunt ; and for any thing which appears in 


which would have been lawſul. "3. That the conviction 
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be levied by diſtre(s and fale of goods, by warrant of the | unlawful hunting, as there is in the ſtatute againſt deer- 
_ Juſtice; and for want of diſtreis the offender ſhall be; ſtealers ; and they agreed, that in a conviction for deer» 
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committed to the houſe of correCtion, for any time not | ſtealing, it muſt be ſet forth, that the defendant did un- 


exceeding one month, and not lefs than ten days, there 
to be whipt, and kept to hard labour ; and'in caſe any 
perſon not qualified ſhall keep or uſe any bows, grey- 
hounds, ſetting-dogs, ferrets, coney-dogs, hayes, Jur- 
chers, nets, tunnels, lowbells, hare pipes, ſnares, or other 
inſtruments, for deſtruction of fhſh, fowl or other game, 
and ſha!il be thereof convicted as aforeſaid, he ſhall be 
ſubjeCt to the fame penalties as are to be inflicted upon 
the perſons who ſhall be found to have any hare, par- 
tridge, fiſh, fowl or other game, as aforeſaid ; and if any 
perſon produced ſhall not betore the Juſtice give evidence 
of his in:ocence, as aforeſaid, he ſhall be convicted in 
the ſame manner as the perſon firſt charged, and ſo from 
perſon to perſon until the firſt offender be diſcovered. 
$24, 4. All lords of manors, or any perſons authorized 
by them as game- keepers, may within their royalties re- 
fiſt ſuch offender in the night-time, in the ſame manner, 
and be equaliy indemnified, as if ſuch fat had been 
committed within any ancient chaſe, park or warren. 
$:&. 7. No certiorart ſhall be allowed, to remove any 
conviction or other proeeeding for any matter in this act, 
unlets the party, againſt whom ſuch conviction ſhall be 
made, ſhail before the allowance of ſuch certzorar:; be- 
come bound to the perfon proſecuting in 5o /. with fuch 
ſureties as the Juſtices of peace before whom ſuch offender 
was convicted ſhall think fit, with condition to pay unto 
the prolecutor (within one month after ſuch conviction 
con{irmed or procedendo granted) their coſts, to be aſcer- 
tained upon their"oaths ; and in default thereof it ſhall be 


lawfully hunt; but in the preſent caſe it need not, be- 
cauſe there is no ſuch diftinftion. To the third excep- 
tion the court ſaid, that the -convifttion ſet forth, that 
information was made to ſuch an one exiHlen' un' juſtic, 
&c, which mult be. intended, that he was one at that 
time, and ſuſhcient without ſaying «dtzunc. And fo all 
the exceptions were over-ruled, and the conviction con- 
firmed. Stran. 711. Trin, 12, Geo. 1. King v. Chip. 

Sed. 10. Inferior tradeſman.} Preſpaſs for breaking his 
cloſe, treading and eating his graſs ; and that the deſen- 
dant hunted in the ſaid cloſe, being an inferior tradeſman, 
et alia emormia, &c, Upon Not guilty pleaded, verdict 
for the plaintiſf. And Mr. J/:bb moved in arreſt of 
judgment, 1. That it was not faid, that: the defendant 
is not qualified by eſtate to hunt, without incurring the 
penalty of the act ; for if he be, he might hunt by law. 
But to this it was reſolved by the court, that hunting is 
a treſpaſs in alto ſolo at Common Law, and -aCtionable., 


| Then the new ſtatute 4 & 5 //, & M7. c. 23. only as to 


this point of inferior tradeſmen, repeals the ſtatute of 
22 & 23 Care 2, af. 9. which enacts, that the party 
ſhall recover no more colts than damages, when the 
jury give damages under forty ſhillings. But no aC&t en- 
ables the party to hunt in another's ground ; and there= 
fore it is not material, how the perfon is qualified, in 
the cale of an inferior tradeſman, as to his eſtate, "Then 
it was moved, that the plaintiff having concluded, contra 
farman /tatutt, this goes to the whole, and therefore it is 


ill; for the treſpaſs is an offence at Common Law, and 
| not 


3 
= 
: 
S. 
-M 

bs 
ho 
Ft 
x 


x 
A 
Pg 
WP nds! 
ER 
IS 
+ * #7 82 

Ke - rope 

St 
"IS 

. bas atud-! 

2000 IFK 

£ F4 

15 Pcs 

Ke 3 

Faro 

PE 
Res 
ot Woke. 
oY 

Sg 
AS) 

þ <s 
«$3 x 

_ / 2 448 [ 
FEEL 
> -p 
IO 4 
4 

LI IN 

6, % As + 
PEN © 
3.1% 
RE 
o _ 

TE Ns, 
3 -W904 
8 24 L 
A 

6 © 2M 

- Ty 
2 he” 

be II 

CE Roe 

bs. — 

A IE 
"A v 

48 1 =} 

SE , 

» GS 4 
> F, br of 
36 "nfs 
* -— bet 

3% Bi 

© 46M 
RY 
=. ; 
ee ee 
£e wy 
32 > " 
= 

[4 he 
CO OLS 
ns 
IH 
55 ” 
a: 
6 #92 
ge? 
ivy; 
' ar 

Pas; 
Sx 
Re 
EX 
TEAS 
Dy 
ALIX Oh 
&A q 8 

"a" 

«© 379 
Pt nv 
Ces 
KH od 
+ F 
We 
Sa 
DA; 
Ren 
a ib 
Red! 

eats 
5D 

TIA 

Eros 
Y p 

"3; Ohh 
wy 

59 
Rb, , 
Pez 
a "9 

"TI: 

& s 

ATE: 

TI: * 

pe 8} 

+ OY 
4 n 4 

”.- Ps 

wh 

* a. 

'F +4" 

h 69 
("WEE 
Ib 
2; OH 
wa CEA 

WF-k. 
WY 

T1 ug 

2B0s » 

b. 

p-: : i 

F I” 

ES 

Bs 
To 

5 

v , 4 
>. 

#2 

[65% 

Kh 

I y 

I fl 

- ve 

IEEE, - i 

RE 4 

. 'r 
Ls 

"I 

by 
E 

£7 

* # 

© 
ys 


B40: 

not againſt any ſtatute. But to this Ho/e Chief Juſtice 
anſwered, that if an a of Parliament increaſes the pe- 
nalty, or deprives the party of the benefit of the Common 
Law, there he ought to conclude contra for mam "flatuti. 
But if a man brings an aCtion for ſuch an offence, and 
ſor a thing that is an offence only at Common Law, and 
concludes contra formam flatuti ; though in grammar this 

oes to the whole, yef the court will refer it only to the 
offence that is prohibited, &c. by the ſtatute, and it ſhall 
be ſurpluſage as to the offence at Common Law. And 
he reſembled it to the caſe of Page and Harwood, Allen 4.3. 
So if a man brings an aCtion for an offence contra forman 
flatuti where there is no (tatute there the contra formam 
flatuti ſhall be ſurpluſage. And he cited a caie in 
i Vent. 103. where A. brought 2n aCtion for withdrawing 
his wife contra formam flatuti ; and becauſe there was no 
{latute, this was adjudged ſurpluſage. But in this caſe 
the aCt of //ill. & Mar. does not create a new penalty, 
but is a reſtitution of the Common Law ; and thereſore 
the party has no need to declare with contra for mam /{a- 
tuti ; and therefore it will be the better way hereafter to 
omit the contra formam ftatuti in ſuch caſes. And it the 
plaintiff declares that the defendant was an inferior tradel- 
man, he ſhall have full coſts. "Then here, ſince he has 
declared with a contra formam ſ/atuti, where there was no 
need of it, without doubt it ſhall be ſurpluſage. And 
therefore judgment was given for the plaintiff, miſt, Wc. 


And in Eafter term it was abſolutely given for the plain- 


tiff. Lord Raym. 149. Carth. 382. { 
By the 5 Ann. cape 14. /. 2. it is enatted, © "That 
if any higler, chapman, carrier, innkeeper, viEtualler, or 
alehouſe keeper, ſhall have in his or their cuſtody or poſ- 
ſeſhon, any hare, pheaſant, partridge, moor, heath-game 
or groule, or ſhall buy, ſell or offer to fell any hare, 
pheaſant, partridge, moor, heath game or groule, every 
{uch higler, &c. (unleſs ſuch game, in the hands of ſuch 


_ carrier, be ſent up by a perſon or perſons qualified to kil} 


the game,) ſhall upon every ſuch offence be carried before 
ſome Juſtice of the peace for the county, riding, city, or 
town corporate, or liberties, where the ſaid offence is 
committed ; and if upon view, or upon the oath of one 
'or more credible witneſſes, ſhall be convicted of the ſame, 
{ſhall forfeit for every hare, pheaſant, partridge, moor, 
heath-game or grouſe, the ſum of 5 /. one half to the 
inſormer, and the other half to the poor of the pariſh 
where the offence was committed ; the ſame to be levied 
by diſtreſs and ſale of the offender's goods, by warrant 
under the: hand and ſeal of the Juſtice or Juſtices of the 
peace, before whom ſuch offender or offenders ſhall be 
convicted, rendering the overplus (if any bez) the charge 
of diſtraining being firſt deducted ; and for want of di- 
ſtre(s, the offender or offenders to be committed to the 


houſe of correction for the firſt offence for the ſpace of 


three months, without bail or maioprize ; and for every 
ſuch other offence for the ſpace of four months ; pro- 
vided that ſuch conviction be made within three months 
after ſuch offence committed ; and that if any certiorari 
ſhall be allowed to remove any conviction made, or other 
proceedings of or concerning any matter or thing in this 
act, into any of the courts at H/z/tmin/ler, upon any pre- 
tence whatſoever, unleſs the party or parties, againſt 
whom ſuch conviftion ſhall be made, ſhall, before the 
allowance of ſuch certiorari, become bound to the perſon 
or perſons proſecuting the ſame, in the ſum of fifty 
pounds, with ſuch ſuſficient ſureties, as the Juſtice or 
Juſtices of the peace, before whom ſuch offender ſhall be 


- convicted, ſhall think fit, with condition to pay unto the 


proſecutors, within fourteen days after ſuch conviction 
or procedendo granted, their full coſts and charges, to be 
aſcertained by their oaths; and that, in default thereof, 
it ſhall be lawful for the ſaid Juſtice or Juſtices, or other, 
to proceed for the due execution of ſuch conviction, in 
ſuch manner as if no ſuch certiorari had been awarded, 
[See ſtat. 28 Geo. 2. c, 12, fo 1, 2. bereafter inſerted in 
this divifion,)] % 

See2. 3. And for the better diſcovery of ſuch higler, 
chapman, carrier, innkeeper, alehouſe-keeper and vic- 
tualler, as ſhall offer to buy or ſei] any hare, pheaſant, 


partridge, moor, heath-game or prouſe, it is enacted 
Vor, II, N? v1. 6 6 ; : : 


| 


| 


| 


that any perſon, that ſhall deſtfoy, fell or buy any hare. 
pheaſant, partridge, moor, beath-game or Ss. ob 
(hall within three months make diſcovery of any higler, 
chapman, carrier, innkeeper, alehouſe-keeper, or vic- 
tualler, that hath bought ct fold, or offered to buy or 
(ell, or had in their- poſſeſſion, any bare, pheaſant, par- 
tridge, moor, heath-game or grouſe, ſo as any one ſhall 
be convicted of ſuch offence in manner as aforcſaid, ſuch 
diſcoverer to be diſcharged of the pains and penalties 
hereby enaCted for killing or ſelling ſuch game as afore- 
laid, ſhall receive the ſame benefit or advantage, as any 
other informer ſhall be intitled to, by virtue of this at; 
tor ſuch diſcovery and information. | 
Sect. 4. And At is farther enacted, * That if any 
perſon or perſons, not qualified by the laws of this realm 
ſo to do, ſhall keep or uſe any greyhounds, ſetting-dogs; 
hayes, Jurchers, tunnels, or any other engine to kill of 
deſtroy the game, and ſhall be thereof convicted upon the 
oath of two credible witneſſes, by the Juſtice or Taiees 
of the peace where ſuch offence is committed as aforeſaid, 
che perſon or perſons ſo convicted ſhall forfeit the ſum of 
ave pounds ;z one half to be paid to the informer, and 
tne other half to the poor of the pariſh where the ſame 
was committed ; the ſame to be levied by diſtreſs and' ſale 
of the offender's goods, by warrant under the hand and 
eal of ſuch Juſtice or Jultices, before whom ſuch perſon 
or perſons ſhall be convicted, as aforeſaid, and for 
want of ſuch diſtreſs the offender or offenders ſhall be 
lent to the houſe of correCtion for the ſpace of three 
months, and that it ſhall and may be lawful to and for 
any of her Majeſty's Juſtices of the peace, in their reſpec- 
tive counties, ridings, cities, towns corporate or liberty, 
and the lords and ladies of his, her, their, or any of | 
their reſpeCtive manors, within the ſaid manors, to take 
away any ſuch hare, pheaſant, partridge, moor, heath- 
game or grouſe, or any other game, from any ſuch 
higler, chapman, carrier, inn-keeper or victualler, or 
any other perſon or perſons not qualified by the laws to 
keep the ſame to their own proper uſe, without being 
accountable to any perſon or perſons for the ſame; and 
that it ſhall and may be lawful for any lord or-lady of 
his or her reſpeQive lordſhip or manor, by writing under 
his or her hand and ſeal, to impower his or her games 
keeper Or game-keepers upon his or her own lordſhip or 
manor, as aforeſaid, to kill hare, pheaſant, partridge or 
any other game whatſoever ; but if the ſaid game-keeper 
{hall, under colour or pretence of the ſaid power and au- 
thority to Kill or take the ſame for the uſe of ſuch lord 
or lady, afterwards ſell or diſpoſe thereof, to any perſon 
or perſons whatſoever, without the conſent or knowledge 
of the lord or lady of ſuch manor or manors that 
hath given ſuch power or authority in manner as afore- 
laid, and ſhall be thereof convicted, upon the complaine 
of ſuch lord or lady of any manor, and upon the oath 
of one or more credible witneſſes, before any one or 
more of her Majeſty's Juſtices of the peace, as aforeſaid, 
upon ſuch conviction, ſuch game-keeper ſhall be com- 
mitted to the houſe of —_ for the ſpace of three 
months, and there to be kept to hard labour. pe 
Seft. 4. Not qualified by the laws of this realm.) The de- 
fendant was convicted by Sir Henry Bateman, a Juſtice 
of the peace of M:ddleſex, for unlawfully keeping a 
lurcher and a gun to kill and deſtroy the game, Non 
exiſtens qualificatus per leges bujus regni ad hoc faciendum, 
contra formam flatuti in hujuſmodi caſu editi et provifi, 
And this conviction being removed into the King's Bench 
by certiorars, was quaſhed, Saturday 12th of February 1725, 
becauſe it was only averred generally, that he was not 
qualified, and did not aver that the defendant had not the 
particular qualification mentioned in the {ſtatute as to de- 
gree, eſtate, &'s. Lord Raym. 1415, | 
On a conviction on this ſtatute, exception was taken, 
that the defendant not being a perſon ſo and ſo qualified, 
and enumerating diſtinctly the ſeveral qualifications in 
22 & 23.Car. 2, omitted a new qualification allowed by 
this act, namely, that he was not a perſon authorized by 
a lord (or lady) of a manor to kill game for his uſe. And 
by the court; had it been generally laid thus, that 
he not being a perſon qualified according to law, and fo 
Ah on, 
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on, it had been enough ; but the qualifications being di- 
ſtin&tly and ſeverally mentioned, the omiſſion of one is 
fatal. 10 Mad. 26. T. 10 Ann. B.v. Matthews. 

| But in the caſe of K. and Marriet, Mich, 4 Geo. 1. 
there was a conviction for keeping a greyhound ; reciting 
that one /i/liam Teune came and informed, that the de- 
fendant, being a perſon not qualified to keep a greyhound, 
did nevertheleſs keep one at ſuch a place, and therewith 
killed ſeveral hares ; and that he being ſummoned dtd 
appear, and being aſked what he had to ſay, offered no- 


thing in excuſe, and therefore the Juſtice convicted him. 


It was objeRted, that the Juſtice ſhould ſet out, why the 
' defendant is not a qualified perſon, as that he is not the 
ſon of an eſquire, nor has 1co/. a year in his own or his 
wife's right : for he ought not to make himſelf the ſole 
judge, but give the reaſons at large. Parker Ch. }. 
ſeemed to think the conviction, would be good, having 
followed the words of the ſtatute, and that if the defen- 
dant was qualified, he oupht to have ſhewn it before the 
Juſtice, being ſummoned for that purpoſe. Eyre J. ſtarted 
an objeCtion, that it was not the Juſtice that had taken 
upon him to ſay that the defendant was not qualihed, but 
only the witneſs ; for the conviction runs, that the wit- 
neſs, being ſworn, faith, that the defendant being a perſun 
No way qualified, did ſuch a day keep a greytound ; fo 
that it appears, the witneſs has given the Jaw to the Jul- 
tice, and takes upon himſelf to judge of the defendant's 
qualifications, and the Juſtice is only made uſe of as an 
inſtrument, to recuce the opinion of the witneſs into a 
conviction. By Parker Ch. J. The being not qualified 
ſhould be the concluſion of the Juſtice, and not the words 
of the witneſs ; for he ought not to ſwear generally a man 
is not qualified,. and ſuch a general proof will not be 
good : this is only an invention, to ſupport a conviction 
in general terms, which would be bad if the particular 
fats were alledged. Pratt J. Where the Juſtices have a 
ſummary juriſdiction, and no appeal lies (as in this cafe,) 
we muſt keep them up ſtriftly to the law ; and I ſhould 
be glad if we could make them ſet out the whole parti- 
cularly. The caſe was adjourned ; and afterwards Per- 
geily Serjeant mentioned two caſes, 2, and Hayward, E. 
12 Ann. there it was, *©* not being qualified, licenſed, or au- 
thorized to keep any engine” and it was quaſhed. The 
other was the ſame term, and quaſhed, becauſe no qua- 
lifications were mentioned. And towards the end of the 
term this conviction was quaſhed ; and the principal rea- 
ſon declared to be, becauſe the witneſſes had taken upon 
themſelves to judge of the qualifications. Stran. 66. 
| Shail keep or uſe any greyhounds, ſetting-dogs, hayes, 
Iurchers, tunne's, or any other engine to kill or deſiroy the 
game.) The defendant was convicted on 5 Ann. c. 14. for 
uſing a greyhound in killing four hares, per gued he for- 
feited 20 /. — Reeve excepted to the conviction, that the 
2©t of Parliament had only given the Juſtices juriſdiftion to 
convict upon the oath of one or more credible witnefles, 
whereas this was upon his own confeſhon, which he in- 
{ited the Juſtices had no power to take; and it follows in 
the at, that the perſon ſo convicted ſha!] forfeit, which 
word /o is relative to the former method by oath of one 
or more credible witneſſes : and he put the common cale 
upon the removal of a poor perſon, which mult be upon 
complaint of the churchwardens or overſeers; the Jultices 
having juriſdiction only in that manner. Sed per curiam, 
{preter Eyre J.) The convition muſt be confirmed. 
"The intent of mentioning the oath of one witneſs was 
only to direct the Juſtices, that they ſhould not convict on 
leſs evidence: ſuppoſe the confeſſion had not been before 
the Juſtices, but before two witneſſes who had ſworn it, 
that would be convicting him on the oaths of witneſſes, 
and yet the evidence would not be ſo ſtrong as this. 
By the Civil Law, confeſſion is eſteemed the higheſt evi- 
dence; and in ſome caſes, though there are one hundred 
witneſſes, the party is tortured to confeſs. Here the 
Juſtices had a better evidence than the oath of any ſingle 
witneſs, and it is a monſtrous thing to ſay that a better 
' ſort of evidence ſhall not do, Eyre J. contra, though: 
there was no occaſion to carry this act of Parliament ſo 
far, the 22 & 23 Car, 2» cap.26. giving power to convict 
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| for this oFence upon conſeſhion, with a different penalty, 
and that it ought to have been a conviction upon tkar 
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ſtatute, The conviction was confirmed. 
Hilg Geo. 1. King v. Goge. 
| | Convi&Etion on 5 Ann. cap. 14. for keeping a lurcher to 
| deſtroy game, not being qualified. Mr, Eyre excepted, 
that it is not ſhewn he made uſe of the dog to deſtroy 
game z and it may be he only kept it for a gentleman 
who was qualified, it being common to put out dogs in 
that manner. Sed per curiam, 'l he ſtatute 5 Ann. 14. 1s 
in the disjunCtive, #eep or uſe, ſo that the bare keeping 
a lurcher 'is an offence; and fo it was determined in the 
caſe of the King againſt King, Paſ. 3 G. B. R. which 
was a conviction for keeping a gun; and it was not - 
doubted by the court, whether the keeping a gun was 
not enough to be ſhewn, but the only queſtion they made 
was, whether a gun was ſuch an engine as is within that 
ſtatute: and in that cafe a difference was taken as to 
keeping a dog, which could only be to deſtroy the game, 
and the keeping a gun, which a man might do for the 
defence of his houte. The conviction was confirmed. WW 
Stran. 496. Hil. 8 Geo. x. King v. Tilter. 2h 
The detendant was convifted by a Juſtice of peace for = 
keeping a gun, contrary to 5 Ann. af. 14. and it was 
objected, that a gun is not mentioned in that ſtatute ; and bn: 
though there are many things, ſor the bare keeping of - 7 
which a man may be convicted, yet they are only ſuch "2 
as Can only be uted for deſtruction of the game, whereas 
a gun 1s neceſſary for defence of a houle, or for a farmer 
to fhoot crows. £ contra it was ſaid, that a gum is men- 
tioned in 22 & 23 Car. 2. cap. 25. and conkhidered there 
as an engine; and the 5 Ann. having the general words 
other engines, {hall therefore be taken to include the gun. 
Sed per curiam, "This was made a queſtion in the caſe of | 
the King v. King, Paſ. 3 Ger, but never determined. 
And upon conhideration we are of opinion, that a gun 
difters from nets and dogs, which can only be kept for 
an ill purpoſe, and therefore this conviction mult be 
quaſhed. Straz. 1098. Trin., 11 Gece 2. King v. Gardner. 
Conviction on 5 Ann. cap. 14. for keeping a gua, not 
being qualified; and exception was taken by Mr. Faza- 
kerley, that here was not a reaſonable ſummons, for it 
was made on 5 Or to appear the ſame day, which 
might be impoſlible upon account of diſtance, or the ſum- 
mons being ſerved late, and his witneſſes might not be got 
togetier on fo ſhort a warning ; then it is to appear apud 
parech' pradi, whereas there are two pariſhes mentioned 
before, ſo the man may have gone to one, whilſt they 
were convicting him at the other, Salt. 181, I/earg 
contra, 'The defendant appeared at the time and made 
defence, ſo that cures all defes in the ſummons. Fe 
per curiam, The anſwer is right, Then it was objected, 
that the ſtatute requires the conviction to be by Juſtices of 
the county where the offence was committed, and that 
does not appear in this caſe. Et per curiam, That muſt 
appear, or elſe they have no juriſdiction. Et per Wearg, 
it does, for they diſtribute part of the penalty to the poor 
of the pariſh of Chelfield in com Kan, infra quam parach' 
| offenſum pred? commiſſum ſuit. And the Juſtices are Juſ- 
tices of the county of Kent, and ſtyle themſelves ſo. 
| Adjornatur. Mich. 7 Gee. 1. it was quaſhed ; for, per 
curtam, "Their juriſdiction muſt appear otherwiſe than out 
of their own mouth. Stran. 261, Mich. 6 Geo. King 
and Fohnſon. | | 
S:range moved to quaſh an indiftment for killing a 
hare, this not being a matter indiQtable, the ſtatute of 
5 Ann, cap. 14. appointing a ſummary proceeding before 
Juſtices of the peace, and cited Rex v, Fames, Trin. 
1 Geo, where an indictment for keeping an alehouſe was: 
quaſhed, becauſe the ſtatute 43 Car, 1. cap. 3. had di- 
rected a particular remedy. Et per curiam, The indi. 
ment mult be quaſhed. Sraz. 679. Hil. 12 Geo. 1. 
King v. Buck, | 
By ſtat. 9 Ann. cap. 25. ſ. 2, it is enated, that if 
any hare, pheaſant, partridge, moor, heath .-game, os 
grouſe, ſhall be found in the ſhop, houſe, or poſſeſſion of 
any perſon or perſons whatſoever not qualified, in his own 
right, to kill game, or being intitled thereto under ſome 
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perſon fo qualified, the ſame ſhall be adjudged, deemed! ſelves aſter hue and cry made to tan 4 unto the peact; 


and taken to -be an expoſing thereof. to fale within th 
true intent and meaning of the above ſtatute 5 Ann... 
And by ſtat. 28 Gee. 2. c. 12. /. 1, If anyierſon 
or perſons whatſoever, whether | or. not. qualifted 
to kill game, ſhall fell, expoſe or offer to ſale, aty hare, 
pheaſant, partridge, moor, heath-game, or groule, every 
ſuch perſon or perſons ſhall for every ſuch offence be ſub- 
ject and liable to the lame forfeitures, pains and penal- 
ties as are inflicted by the faid recited at upon higlers, 
chapmen, carriers, inn-keepers, viEtuallers or alchouſe- 
keepers, for buying, or ſelling or offering of game to ſale, 
Se&t. 2, It any hare, pheaſant, partridge, moor, heath- 
game. or groule, ſhall be found in the ſhop, houſe, or 


poſſeſſion of any poulterer, ſaleſmay, fiſkmonger, cook, 
or paſtry-cook, the ſame ſhall be adjudged, deemed, and 


taken to be an expoling thereof to (ale, within the true 
intent and meaning of this aft, and the ſaid recited act, 
or any other a&t ; which ſaid forfeitures ſhall be recover- 
ed, and ſuch penalties inflicted, by ſuch means, and in 
ſuch manner, and from and within ſuch time, and fhall 
be applied to ſuch uſes as are preſcribed by the faid re- 
cited aft, or by any other act or aCts, for the preſervation 
of the game. 

By ſtat. 8 Geo. 1. cap, 19, /. 1, Where any perſon 


ſhall for my offence againlt any law in being for prefer- 


vation of the game, be liable to pay any pecuniary pe- 
nalty upon conviction before any Juſtice of peace, it 
ſha!! be lawful for any other perſon either to proceed to 
recover the faid penaity by information before a Juſtice, 
or to ſue for the ſame by aCtion of debt, or on the caſe, 
bill, plaint or information, im any court of record at 
IVejlnuinjter, and the plaintiff, if he recovers, ſhall have 
double coſts. | es O's 

2. Provided, that all ſuits to be brought by force of 
this aCt, thall be brought before the end of the next term 
[by ſtat. 26 Gez, 2. cap. 2. aftion muſt be brought be- 


\ fore the end of the ſecond term] after the offence com- 
mitted ; and that no offender thall. be proſecuted for the 


ſame offence both by the way preſcribed by this law, and 
by the way preſcribed by any of the former laws; and 
that in caſe of any ſecond proſecution, the perſon doubly 
proſecuted may plead in his defence the former profecu- 
tion pending, or the conviction or judgment thereupon. 
Debt on 8 (ez. 1. cap. 19. for the penalty of 30 /. by 
uſing a hound to deſtroy game, And after a verdict for 
the plaintiff the judgment was arreſted z for 5 Ann. 
14. has not the word h;und, and the words ether en- 
gines come after ets, &c. and are applicable only to in- 
animate things, and this being a. penal law cannot be 


_ Extended. T he ſtatute 22 & 23 Car. 2. c. 25. has in- 


deed general words, or any other dogs to deſiroy game, 
but this is not a conviction on that ſtatute. Stran. 1120. 
Jill. 13 Geo. 2. Hooker v. I/ilkes, | 

By ſtat. 2 Geo, 3. c. 19. /. 5. It ſhall be lawful for 
any perſon whatſover, to ſue for and recover the whole 
of the penalty mentioned in the foregoing act of 8 Geo. 
1. for his own ule, by action of debt, or on the caſe, 
bill, plaint, or information, in any of his Majeſty's 
courts of record at /F/tmin/ter, wherein no eſſoin, wager 
of law, or more than one imparlance, ſhall be allowed; 


and wherein the plaintiff, if he recovers, ſhall have his 


double coſts; and that no part of the ſaid penalty, re- 
covered in any ſuch ſuit or aCtion, ſhall be paid or ap- 


| plied to or for. the uſe of the poor of the pariſh wherein 


{uch offence ſhall be committed ; any law or uſage to the 
contrary notwithſtanding. _ | 

| Se, be. Provided always, and be it enaCted, that no 
ſuch action, ſuit, bill, plaint, or information, ſhall be 
brought or exhibited, but within the ſpace of ſix months 
next after the matter or thing done, for which the ſame 


| ſhall be commenced or exhibited as aforeſaid. 


Jo Statutes concerning the ſeveral kinds of game, with 
call determined upon them, 

Contes. Stat. 21 Ed. 1. flat, 2, If any warrener ſhall 
find any treſpaſſers wandering within his liberty, intend- 


ing to do damage therein, and that will not yield them- 
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but do flee, or defend themſelves ; although the warrener, 
or his aſſiſtant, do kill ſuch offenders, they ſhall not be 
troubled upon the ſame. Mae! CRETE 
Stat. 1 Hen. 7. c. 7. When information ſhall be made 
of unlawful bunting in a warren by night, or with paint- 
ed faces, to any of the King's council, or to a Juſtice of 
the peace, of any perſon ſuſpected, he may make a war- 
rant to bring ſuch perſon before himſelf, or any other 
of the ſaid council or Juſtices z and if ſuch perſon ſhall 
conceal the ſaid hunting, or any of bis accomplices, it 
ſhall be felony z but if he confelleth, it ſhall be but treſ- 
paſs fineable at the ſeſſions. RK | 
Stat. Z Face 1s c. 13; ſe. 2, If any perſon ſhall 
in. the night-time, enter into any grounds incloſed, 
and uſed for keeping of conies, ahd hunt, drive out; 
take, or kill any conies ; he ſhall, on conviction .at the 
ſuit of the King or of the party, at the aſliſes or ſeſſions, 
on indictment, bill, information, or otherwiſe, forfeit 
107. to the party grieved, or treble damages and colts, at 
the eleCtion of the party z and find ſureties for his good 
abearing ſor ſeven years, or continue in priſon till he 
aoes. ..- ; | 
Se. 5g. If any perſon not having lands or heredita- 
ments of 40/7. a year, or not wotth in goods 200 /, ſhall 
uſe any gun or bow to kill conies, or ſhall keep any fer- 
rets or coney-dogs (except he have grounds incloſed for 
keeping conies, the increaſing of which ſhall amount to 
40 5. a year to be let, and except warreners in their war- 
rens); in ſuch caſe any perſon having 100 /. a year may 
ſeize the ſame to his own uſe. + i ns 
_ $2. 7. But this ſhall not extend to any grounds to be 
incloſed and uſed for conies aſter the making of this aCt, 
without the King's licence, | 
| Stat. 22 & 23 Car. 2. c« 25. ſ. 4. If any perſon 
ſhall at any time enter wrongfully into any warren ot 
ground lawfully uſed or kept tor the breeding or keeping 
of conies, whether it be incloſed or not; and there ſhall 
chaſe, take, or kill any conies; and ſhall be thereof 
convicted in one month after the offence, before one Juſ- 
tice, by confeſhon, or oath of one witneſs, he ſhall yield 
to the party grieved treble damages and coſts, and be im- 
priſoned three months, and after, till he find ſureties for. 
his good abearing. ; ps | 
Sect. 5. No perſon ſhall kill or take in the night any 
conies upon the borders of warrens, or other grounds 
lawfully uſed ſor the breeding or keeping of conies (cx- 
cept the owner or poſleſlor of the ground, or perſons em- 
ployed by them); on pain that the offender, on convic- 
tion in one month after the offence, before one Juſtice, by 
confeſhon, or oath of one witneſs, ſhall give to the party 
injured ſuch damages, and in ſuch time as ſhall be ap- 
pointed by the Juſtice, and over and above pay down 
preſently to the overſeers for the uſe of the poor ſuch 
ſum not exceeding 10s. as the Juſlice ſhall appoint ; 
which if he ſhall not do, the Juſtice ſhall commit him to 
the houſe of correction for ſuch time as he ſhall think fit, 
not exceeding one month. | | | 
S242. b. If any perſon ſhall be found or apprehended 
ſetting or uſing any ſnares, or other like engines, and 
ſhall be thereof in like manner convicted, he ſhall give 
to the party grieved ſuch damages, and in ſuch time. as the 
Juſtice ſhall appoint, and pay down preſently to the over- 
{eers ſor the uſe of the poor ſuch ſum not exceeding 10 5. 
as the Juſtice ſhall appoint ; which if he ſhall not do, the 
Juſtice ſhall commit him to the houſe of correction not 
exceeding one month, | | 
Sef?. 4. Upon the berders of warrens.)] But if they are - 
out of the warren, no perſon hath any property in them, 
and a man may juſtify killing them if they eat up his 
corn ;z but no action lies againſt the owner of the war-= 
ren. $5 Cor 104. | | OF 
So a perſon that hath a right of common may kill 
them, when they are: out of the warren, and deſtroy the 
common ; | but he cannot have an aQion on the caſe 
againſt the lord, for that would be to create a multipli- 
city of ations. Cro. Eliz. 548. Cro, Fac, 195, Cre. 
Car. 388, 
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A commioner cannot kill the conies which are upon-ſto enter upon any ſuch banks, land, or ground as afore- 
the common. Godb, 122, Cre, Eliz, 876. 1 Brownl.| aid, within the faid county of Lincoln, and to kill, de- 
227. ” id | ] troy, take, and carry away, in the day-time, to his 6r 
Lords of the ſoil may make coney-burrows. 1 Lutz. theifis n ufe, any conies fo found upon any ſuch banks, 
107. Treſpaſs lies for killing a man's conies in his cloſe. [land, or greund as aforefaid, within the ſaid county, he 

| Ld. Raym. 250. - [or they doing as little damage as may be to the owner 

Juſtices of peace cannot aſſeſs a fine certain for killing ſor tenant of ſuch banks, land, or ground ; any thing in 

of rabbits in a private warren. £4. Raym. 151. Infor- |this or any other a& contained to the contrary notwith- 
mation in nature of a quo warrants is not to be filed at |ſtanding. 
the inſtance of a private proſecutor for ſetting up a war- | Sed. 9. Provided alſo, that no perfon or perfons fhall 
ren. Ld, Raym. 1409. Cee the ſeveral fron caſes at | bz obliged to make ſatisfaQtion for any damages'that may 
Full length, in A New "Treatiſe on the Laws of Game, | be occaſioned by ſuch entry, unleſs ſuch damages ſhall 
lately publiſhed, page 21, 42. exceed the ſum of one ſhilling. 

By ſtat. 9 Geo. 1. c. 22. commonly called the Bla:k| Deer, Stat. Jeff, 1. (3 Ed. 1. c. 20.) If treſpaſſers 
AR, if any perſon, being armed and diſguiſed, ſhall ap- |in parks be thereof attainted at the ſuit of the party, great 
pear in any warren or place where conies are uſually kept, |and large amends ſhall be awarded according to the treſ- 
or unlawfully rob any ſuch warren, or (whether armed |paſs, and they ſhall have three years imprifonment, and 
and diſguiſed or not) {ſhall reſcue any perſon in cuſtody after ſhall make fine at the King's pleaſure (if they have 
for ſuch offence, or procure any perſon to join him |whereof), and then ſhall find good ſurety, that after they 
therein, he ſhall be guilty of felony without benefit of [ſhall not commit the like treſpaſs : and if they have not 
clergy. | whereof to make fine, after three years impriſonment, 

Stat. 5 Geo. 2. Gt 14. f. 6, Whereas there are many,| they ſhall find like ſurety ; and if they cannot find like 
thouland acres of land in this kingdom altogether unfit { furety, they ſhall abjure the realm. And if none ſae 
for cultivation, and yet the ſame are capable of rendeting | within the year and day, the King ſhall have the ſuit. - * 
great proht, by the breeding and maintaining conies, as | Treſpaſſers.) "This is, when a man eicher chaſeth in a 
well to the owners of ſuch lands, as to a multitude of | park, or endeavours to kilt fome of the game thereof. a 
induſtrious manufacturers, who gain their livehhood by | /z/. 199. | | 
working up coney-wool ; and whereas a great part of the [| 1x parks.] 'Fhis aCt is to be underſtood of a lawful park 

ſaid land is already uſed as warrens, in the breeding and |} only, whereunto three things are required ; firſt, a li- 
maintaining conies, but becauſe divers diſorderly perſons, | berty, either by grant or preſcription ; ſecondly, incloſure 
neglecting their own lawful trades, have betaken them- | by pale, wall, or hedge; and thirdly, beaſts ſavages of 
ſelves to the taking, killing, and ſtealing of conies, in | the park. 2 nf. 199. See this flatute, and Lord Coke's 
the night-time, whereby the owners and occupiers of | Commentary upon it at full length, in A New Treatiſe on 
| ſuch warrens are greatly diſcouraged, and many ſuch |the Laws for Preſervation of the Game, /ately publiſhed, 
i owners and occupiers have been induced to deſtroy ſuch | page 43, 47- | | 
warrens, and others have been deterred from ſtocking | vtat. 21 Ed. 1. /t, 2, If any foreſter or parker fhall 
other lands, to the great prejudice of the manufaQurers of | find any treſpaſſers wandering within his liberty, in- 
this kingdom : and whereas the proviſions already ſub- | tending to do. damage therein, and that will not yield 
ſitting have, by experience, been found inſufficient for |themſelves after hne and cry made to ſtand unto the 
the effeEtual preſervation of conies in warrens : for re- | peace, but do continue their malice, and, diſobeying the 
medy thereof, be it farther enacted, that if any perſon | King's peace, do flee, or defend themſelyes with force and 
-- _ or perſons ſha}l, from and after the firſt day of Zune, 1765, | arms ; although ſuch foreſter, parker, or their afliſtants 
wilfully and wrongfully, in the night-time, enter into any | do kill ſuch offenders, they ſhall not be troubled upon the 
warren or grounds lawfully uſed or kept for the breeding | ſame. | | | 
or keeping of conies, although the ſame be. not incloſed, [ Stat. 1 Hen. 7. c. 7, When information ſhall be made L 
and ſhall then and there wilſu!ly and wrongfully take or | of any unlawſul hunting in any foreſt or park, by night, -- 
kill, in the night-time, any coney or conies, againſt the ]or with painted faces, to any of the King's council, or & 
will of the owner or occupier thereof, or ſhall be aiding | to a Juſtice of the peace, of any perſon to be ſuſpeted 
and aſſiſting therein, and ſhall be convicted of the ſame | thereof, he may make a warrant to take the perſon, and 
before any of his Majeſty's Juſtices of oyer and terminer, | to have him before the maker of the warrant, or any | 
or general gaol-delivery, tor the county where ſuch of- other of the ſaid council, or Juſtices of the peace ; who 
fence or offences ſhall be committed z every ſuch perſon | may by their diſcretion examine him of the ſaid hunting, 
and perſons ſo offending, and being thereof lawfully con- and of the ſaid doers in that behalf: and if the ſame_ 
victed in manner aforeſaid, ſhall and may be tranſported | perſon wilfully conceal the ſaid huntings, or any perfon_ 
for the ſpace of ſeven years, or ſuffer ſuch other leſſer with him defective therein, that then the ſame conceal- 
puniſhment by whipping, fine, or impriſonment, as the | ment be, againſt every ſuch perſon ſo concealing, felony. 
court, before whom ſuch perſon or perſons ſhall be tried, |But if he then confeſs the truth, and all that he ſhall be 
ſhall, in their diſcretion, award and direCt. examined of, and knoweth in that behalf, then the faid 

Seat. 7. Provided always, and be it enacted, that no |offences of hunting by him done, ſhall be but treſpaſs 
perſon, who ſhall be convicted of any offence againſt this | finable at the next general ſeſſions. And if any reſcous 
aft, ſhall be liable to be convicted for any ſuch offence |or diſobeyance be made to any perſon having authority to 
nnder any former aQt or aCts, law or laws, now in |execute the warrant, by any perſon the which ſo ſhould 
force. | \ | be arreſted, ſo that the execution of the warrant thereby 

$.2. 8. And whereas great miſchief and damage has |be not had, then the faid reſcous and diſobeyance ſhall be 
been, and {till may be occalioned by the increaſe of co-|felony. And if any perſon ſhall be convicted of any ſuch 

\ nies upon the ſea and river banks in the county of Lin-\ buntings, with painted faces, vizors, or otherwiſe diſ- 
coln, or upon the land or ground within a certain diſtance guiled, to the intent they ſhould not be known, or of 
from the ſaid banks : ſor remedy thereof, be it enacted, { unlawful hunting in time of night, then the ſame perſon, 
by the authority aforeſaid, that nothing in this a con-{ fo convict, to have like punition as he ſhould have if be 
tained ſhall extend, or be conſtrued to extend, to pre- | were convict of felony. | 
vent any perſon or perſons from killing and deftroying, | hen information /hall be mage.] This information muſt 
| or from taking and carrying away, in the day-time, ſhew at leaſt juſt cauſe of ſuſpicion; and it muſt be taken 
any conies that ſhall be found on any fea or river banks, in writing, becauſe it is the ground of the warrant. -3 
| erected, or to be erected, for the preſervation of the ad- | /n/t. c. 21, See the foregoing flat. and Lord Coke's Com- 
joining lands from heing overflowed by the ſea or river | mentary upon it at full length, in A New Treatiſe on the 
| waters, fo far as the flux and reflux of the tide does or | L1ws of the Game, /ately publiſhed, page 9, 16. | 
| ' ſhall extend, or vpon any land or ground within cne | Stat. 19 Hey. 7. cap. 11. No perſon not having any 
furlong diſtance of ſuch ſea or river banks; but that it |park, chaſe, or foreſt of his own, ſhall keep, or cauſe to 
{hall and may be lawful to and for any perſon or perſons, |be kept, any net called deer bayes or buck-ſtalls, on pain 
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of 101. a month, to him who ſhall ſue by aCtion of deht ; 
or the Juſtices in ſeſſions may call before them any per- 
ſons ſuſpeQted, and examine them ; and if they be found 
in default, may commit them till op Fram found ſurety 
for payment of the forfeiture to the King ; and the Juſ- 
tices ſhall have the tenth part of ſuch forfeiture for their 
labour. «a 

Stat. 5 Eliz. c. 21. ſet. 3. If any perſon unjawfully 
break or enter into any park impaled, or any other ſe- 
veral ground cloſed with wall, pale, or hedge, and uſed 
for the breeding of deer, and wrongfully hunt, drive, or 
chaſe out, or take or kill, any deer within ſuch park, &c. 
or ſhall take away any hawks, or the eggs of them, un- 
lawfully out of the woods or ground of any perſon (not 
having lawful authority ſo to do), and thereof be convict- 
ed as aforeſaid, he ſhall likewiſe ſuffer impriſonment for 
three months, and pay to the party grieved his treble 
damages ; and after the ſaid three months expired, ſhall 
find ſureties for his good abearing for ſeven years, or elfe 
remain in priſon until he find ſuch ſureties, ducing the 
ſaid ſeven years. re 

Se. 4+ Provided, that this act extend not to any park, 
or incloſed ground, to be made and uſed for deer, with- 
out the grant and licence of the Queen, 
| Sea, 5, It ſhall be lawful for the party grieved to 
take his tarther remedy againſt all ſuch offenders for his 
damages, and to recover the treble value of the ſame, as 
well before Juſtices of oyer and terminer, Juſtices of 
aſſiſe, and Juſtices of peace, as elſewhere in any other 


| the Queen's courts of record; and upon fatisfaftion of 
| the treble damages, or upon the confeſſion thereof by the 


party, before the Juſtices in open ſeſſions, it ſhall be at 
the liberty of the party grieved to releale the ſurctiſhip of 
good abearing. | | 

S2&. 6. The Juſtices of oyer and terminer, Juſtices of 


aſſiſe, and Juſtices of the peace and paol-delivery, in 


their ſeſſions, ſhail have power to enquire, hear, and de- 


\ termine the offences aforeſaid, as well upon indiments 


taken before them, as by bill of complaint, information, 
or any other action. | RE 

$24. 7. If avy perſon ſhall be bound before any of the 
Juſtices to the Queen, ſor his good abearing for ſeven 
years, according to this act, and the party ſo bound 


| ſhall within the ſeven years come before the Juſtices of 


peace of the county where the offence was committed, 
in open ſeſhons, and there acknowledge his offence, and 
ſatisfy the party grieved according to this aCt, the Juſtices 
may within the ſeven years diſcharge the recognizance 


_ and the party. 


Stat. 3 Face 1. cap. 13. ſed. 2. If any perſon ſhall un- 
lawfully enter into any park, or grounds incloſed with 
wall, pale, or hedge, and uſed for the keeping of deer or 
conies, and unlawfully hunt, chaſe, take, or ſlay any 
deer or conies Within ſuch park or grounds, againſt the 
will of the owners, and thereof ſhall be convicted at the 
ſuit of the King or the party, he ſhall ſuffer impriſon- 
ment of three months, and ſhall pay to the party treble 
damages and colts, to be aſſeſſed by the Juſtices before 
whom he {hall be convicted, and ſhall find ſureties for his 
good abearing for ſeven years, or elſe ſhall remain in pri- 
ſon until he finds ſureties during the ſaid ſeven years. 

$2. 3. 'The Juſtices of oyer and terminer, Juſtices of 
aſſiſe, Juſtices of the peace and gaol-delivery in their ſe(- 
fions, ſhall have power to enquire, hear, and determine 


the ſaid offences, by examination of the offenders, and to | 


award proceſs as well upon indictments taken before 
them, as by bill of complaint, or other aCtion. 


Se22. 4. It thall be lawful to the party grieved to take 


his farther remedy againſt ſuch offender for his damages, 
and to recover his treble value, as well before the Juſtices 
of oyer and terminer, Juſtices of aſſiſe, and Juſtices of 
peace and gaol-delivery intheir ſeſſions, or in the courts 
at Weſtminſter ; and upon fatisfaCtion of the treble da- 
mages to the party, or upon the acknowledgment thereof 
before the Juſtices, it ſhall be at the liberty of the party 


grieved to releaſe the ſuretiſhip of the good behaviour at 


any time within the ſeven years. 20 
Sef?. 5. If any perſon not baving hereditaments of the 


yearly value of fort unds, or not worth in goods two 
Vault Wir? 6 


of the party. 


other law for the ſame offence. | 
4 W.& M. cap. 19. ſeft. 2. If any perſons 


| Ws A. 

hundred pounds, ſhall uſe any gun, bow, or croſs-bow td 
kill deer, or conies, of ſhall keep any buckſtall or en- 
gine, hayes, nets, ferrets, or coney-dogs, except ſuch as 
ſhall have grownds incloſed uſed for the keeping of deer 
or conies, the increaſing of which conies ſhall amount to 
the yearly value of forty ſhillings to be letten, or keepers 
or warreners in their grounds ; any perſon having here- 
ditaments of the yearly value of one hundred pounds in 
fee, or for life, in his own right, or in right of his wiſe, 
may take from the perſon of ſuch maleſaQtor, and to his 
own ule keep ſuch guns, &c. _ 

Sect, 6, If any perſon ſhall be bound for his good 
abearing according to this aCt, and the ſame party ſhall 
within the feven years come belore the Juſtices of peucc 
of the county where the offence was committed, in quar- 


ter-ſe{ſons, and there confeſs his offence, that he is tory 


therefore, and ſatisfy the party grieved according to this 
act, the Juſtices ſhall have power within the ſeven years 
to diſcharge the recognizance, 

Sef?. 5.*Provided, that this aCt do not extend to any 
park or incloſed ground hereafter to be made for deer or 
conies, without licence of the King, Continued indefinitely 
by 3 Car. 1, Cap. 4. and 16 Car. 1, Cap. 4. X 

Stat. 7 Jac. 1. cap. 13. ſeft. 4, If any perſon ſhal 
willingly commit any the otfences in the ſtatute 3 Jac: 
1. cap. 13. mentioned, concerning the unlawful chaling, 
hunting, taking, or flaying of deer in any park or in- 


cloled ground uſed for deer, againſt the will of the 
owners, ſuch perſon ſhall pay unto the party grieved ten . 


pounds, or elſe treble damages and coſts, at the eleaion 
Continued indefinitely by 3 Car. 1. cap 4« 

and 16 Car. 1. cap. 4. NE. | 
Stat. 13 Car. 2. cape T0. If any perſon ſhall unlawſully 
courſe, kill, hunt, or take away any deer in any foreit 
or ground where deer are uſvally kept, without the con- 
ſent of the owner, or ſhall be afliſting therein, and ſhall 
be convicted thereof by confeſſion, or oath of one witnels, 


before one Juſtice of peace, ſuch perſon being proſecuted _ 


within ſix months after ſuch offence done ; every perſon 
ſo. offending ſhall forfeit twenty pounds, to be levied by 
diſtreſs upon the goods of ſuch offender, by warrant un- 
der the Juſtice's hand ; the one moiety to the informer, 
and the other moiety to the owner of the deer; and for 
want of ſuſhcient diſtreſs, the offender ſhall be committed 
to the houſe of correCtion for {ix months, and put to 
hard labour, or to the common gaol for one year, at the 
diſcretion of the Juſtice before whom ſuch conviction 
{hall be, and not to be diſcharged until he have given 
ſureties for good behaviour tor one year after enlargement. 
Provided, that where any offender ſhall be puniſhed by 
force of this aCt, he ſhall not incur the pena'ty of any 
Stat. 3 & 
(hall unlawfully hunt, kill, wound, or take away any 
deer in any foreſt, chaſe, purlieu, paddock, wood, park, 
or other ground incloſed, where deer. are uſually kept, 
without the conſent of the owner or perſon intruſted 


with the cuſtody thereof, or be aiding or aſliſting therein, 


and ſhall be convitted by confeſſion, or the oath of one 


witneſs, before a Juſtice of peace: where the offence ſhall 


be committed, or the party apprehended, and proſecuted 
within twelve months after the offence done, they ſhall 
forfeit for every offence twenty pounds, and for every 
deer wounded, taken, or killed, thirty pounds, to be levied 
by diſtreſs and fale of goods, by warrant from the Juſtice 
before whom the conviCtion ſhall be made; one third 
part to the informer, another third part to the poor of 
the pariſh where the offence ſhall be committed, and the 
other third to the owner of the deer. And for want of 
diſtreſs they ſhall be impriſoned a year, and ſet on the 
pillory an hour, on ſome market-day, in the town next 
adjoining to the place where the offence was committed, 
by the chief officer of ſuch market-town, or his under 
officers. | | 

Set. 3. Conſtables, headboroughs, and tithing men, 
by a Jultice's warrant, may enter and ſearch, as for ſtole 
goods, the houſes and other places of ſuſpeCted perſons ; 
and if any veniſon, or ſkins of deer, or toils be found, 
ſhall carry ſuch offender "LW a Juſtice of peace; and if 
| | he 
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he do not give a good account how he came by them, or 
in convenient time produce the party of whom he bought 
them, or prove ſuch ſale upon oath, he ſhall he convicted 
of ſuch offence, and be ſubjeft to the penalties hereby 
inflicted for killing a deer. 

S22t. 4. 'The conſtable, or other officer or perſons pro- 
ſecuting, may detain ſuch offenders in cuſtody, if they do 
not preſently pay the monies due by the conviction, till 
a return may be made of the warrant for diltrels, fuch 
detainer not exceeding two days. 

Se. 5. Owners of deer, or any afting under them, 
may refilt ſuch offenders, and be indemmiied as 1 {nch 
fact had been committed in an ancient chaſe or park. 

Seft. 6, No certiorari ſhall be allowed to remove any 

roceeding upon this at, unleſs the party convicted fhall, 
batore it be allowed, become bound to the prolecutor in 
fifty pounds, with ſureties to be approved of by the Jul- 
tice, to pay within a month after the conviction con- 
firmed, or a procedendo granted, their colts, to be alcer- 
tained vpon qath. ol 

S$ett. 75. No offender puniſhed by virtue of this act 
ſhall incur .the penalty of any other law for the ſame 
oftence. 

Se&. 8. Perſons proſecuted for any thing done in pur- 
ſuance of this act may plead the general iſſue, 

Set. 9. If any perſons fhall in the night-time pul: 
down or Cceſtroy the pales or walls of any pars, foreſt, 
&'c. or other ground incloſed, where deer ſhall be kept; 
ſuch perſons being convicted, by oath of one witneſs, bc- 
fore a Jutilice of peace, ſhall by ſuch Jullice's warrant 
ſuffer impriſonment for three months, 

Set. 2. Uniawſul'y bint, kill] Where a man kills deer 
in pwſuance of a ſuppoſed right which he has, he is not 
within the intent of this or any other act againſt deer- 
ſtealing. L. Raym. 584. | 

It bere deer are uſuaily keft.] Theſe words extend only 
to ground incloſed. Sran. 1119. 

A conviction tor killing deer was removed into the 
King's Bench by certiorarz, and was quaſhed becauſe it 
is ſaid only that he killed deer in quodam oc, where they 
had bcen uſually kept, and did not ſay zmc/oſed, Ld 
Raym. 791. | | 

Or be aiding or aſſiſting therein.) On a conviction, the 
queſtion was, whether he who lent dogs. to another to 
hunt, was aiding and afſliſling therein, to wit, in the 
hunting? And by the opinion of three Judges he was; 
but 1: Ch. ]. was of a contrary opinion, for this being 
a penal law, ſhall be conſtrued firiftly ; and it fo, then he 
who lent the dogs could not be affiſting in the act of 
hunting. and ſo nt within the words of the flatute, ar4- 
ing or «fiſting therein, though he might be aflifting there- 
unto. 2 daik, $42, 543: | 

| And ſhall be conwieted.] There ought to be a ſummons 
in this, and in all other like caſes, to warrant a convic- 


tion, and that ought to give a reaſonable time to appear 


in; but if the defendant hath appeared, it cures the want 
of ſuinmons, 1 Sa/k. 181, 383, A deer-ſtealer may be 
convicted before avpearance, it duly ſummoned ; and the 
offer: der may appoint an attorney to defend him ; and the 
Juitices cannot entorce him to appear in perlon. S?ran. 


Fat of one witneſ+.) This muſt not be upon the ſingle 
oath of the informer ; and a conviction was quaſhed. for 
that reaſon ; divers convictions having been quaſhed for 
the ſame reaſon before. Ld. Raym. 1545. Stran. 316. 

Pr ojecuted in twelve months after the offence.) A convic- 
tion being returned on a certiorari, the objection was, 
that the conviction appeared to be a year aſter the day of 
the -iniormation ; but it was held ſufficient that the in- 
formation be proſecuted within a year after the fact ; for 
that is a good commencement of the ſuit, 2nd it is from 
that the computation is made in all ſuch caſes. 1 Sazk. 
383- But by the Black Act this proſecution may be 
commenced at any time within three years alter the 
offence. | 

Wounded, taken, or killed, thirty pounds.) Where ſeveral 
perſons are convicted, they ſhall forfeit each thirty pounds, 
and not one ſum of thirty pounds for all. 1 Salk. 182, 
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Levied by difireſs.) Though the fale of the goods 15 not 


mentioned in the flatute, yet, neverthe!oſs where the law 


zives a diſtreſs for a public benefit, the 
1 Salk, 579. | 

By warrant from the Juſtice.) Although the conſtable ig 
_ YO to execute this warrant, mor 18 he fo much. 
4s Atned in the clautc; yet be 1s bowd to obey the war- 
rant, and is indictable if he does not. But he need not 
return the warrant itſelf, for that is not requized, and it 
may be neccl[ary to keep it for his own Juſiihcation 3 but 
he muſt either return the warrant, or certify what he has 
done upon It. 1 Saf. 38S. | 

One third part to the inſermer,] | he penalty necd not 
be diſtrihuted by the convitlion, 10/ to the in- 
lormer, 104, to the poor, and 10. to the party grieved 3 
{or the judgment in fuch cafes ſeldom mentions a dil- 
tribution ; it 1s enough to ſay, that he 18 convicted, and 
bath forterted 4o /. according to the ſtatute, 1 Saik 3873, 

Siffrcient difireſt.] It the Juſtice finds there is nothing | 
tO diflrain, then he muſt make a record thereof. and make [0 
an adjudication for corporal punith mert; but the offender 
is not to pay part, and fuffer corporally for the refidue, 
[d. Raine 546, 1155, 1190. 

The defendant was committed for want of diſtreſs; 
md the warrant {et forth, that it had bven cr 7:fied to the 
Juſlice by the conſlable, that there was not ſuſhcient diſ- 
refs. It was objected, that there ought to have been a 
warrant to Tevy, and a_ return to that, that there was no 
(ifltreſs; it may be the contlable only told him fo. Burt 
by the court, the warrant is weil enough; for the word 
certified irnports to be in a legal manner. S'ran, 26 3. 

Stat. 5 Geo. 1, cap. 15. ſeit. 1, No cortiorayt ſhall be 
allowed to remove any proceedin;s concerning any mat- 
ter in the act 3 & 4 /F, & M. cp. 10, unlicts the party 
convicted ſhall, before allowance of fuch ceriior art, and at 
the ſame time that ſecurity 1s piven for payment of coſts, 
become bound to the Juſtice belore whom tuch conviction 2 
was made, with fureties to be approved of by the Juſtice, ;-® 
'1n the penalty of fixty pounds for each offen:e, with con- F-S 
ton to proftecute ſuch cwrizcrart with collect, and to pay % 
\uch Jullice the forfeiture due by luch conviction, to be ye” 
<illributed as the ſtatute directs, or to render the perſon 40 
convicted to fuch Juttice in one month afier the convic- ! 
tion ſhail be confirmed, or a proced-ndo grand; and in 
default the Juſtice may proceed to exccution, as if no 
certiorart had been awardcd. | 

Sect. 2, Niter confirmation of any conviction on the 
{aid ſtatute by any ſuperior court, and delivering the rule be 
to the Juſtice, whereby ſuch conviction hath becn ſo con= = 
tirmed, ſuch Jullice may procced againſt the party con- Eu 
victed as it a procederndo hath been grauted, - 

Seer. 3. Any perſon ſued for any thing done in pur- 

{uance of this act, or of the ſaid att of 3 & 4 H/, & M7. 


ollicer may le'l, 


UVIT. 
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cap. 10. may plead the general iflue ; and if a verdict paſs 


me the detcndant, &c. the defendant ſhall have treble 
colts, | 

Sect, 4. Every perſon conviaed by virtue of the ſaid 
{tatute ſhall, betorc he be diſcharged out of cuſtody, be- 
come bo'md ts the perſon againſt whom the offence was 
committed in fiity pounds, with condition for his good 
behaviour, and not to offend in like manner; and on re- 
fufal to enter into ſuch bond, he ſhall be committed to the 
county gaol till ſuch bond be given; and if ſuch perſon, To 
alter his becoming bound, be convicted of any matter in t7 
the ſaid ſtatute, the bond ſhall be forfeited, and the pe - E; 
nalty recovered, with cofls, in any court at J/e/tmin/ter, j-3 
which penalties {hall be dillributed in the ſame manner as 3t 
the forleitures are to be by the ſaid ſtatute, and the party 
convicted ſhall be likewile liable to the penaltics therein. 

Sect. 5. It the keeper or other oflicer of any foreſt, &c, ES 
where dcer are uſually kept, ſhall be convicted on the ſta- < 
tute of 3 & 4 17. & 74. cop. 30. for killing and taking > 
away any deer, or being aiding therein, without conſent tY 
of the owner or perſon chiefly intruſted with the cuſtody EE 
of ſuch ſoreſt, &c. he ſhall forfeit fiſty pounds for each 
deer ſo-killed, &c. to be levied by diſtreſs, and diſtri- 
buted az the forteitures in the ſaid a&t are to be; and for 
want of diſtreſs he ſhall be impriſoned three years, and 


be 
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be ſet in the pillory two hours, on ſome market-day, in 


the towh next the place where the offence was committed, 


by the chief or under officers of ſuch town. | 

Sect. 6. If any perſon ſhall pull down or deſtroy the 
pales or walls of any park, &c, where any deer {hall be 
kept, without the conſent of the owner or perſon chiefly 
intruſted with the cuſtoudy thereof, and being convicted 
by conlelſion, or oath of one witneſs, before one Juſtice 
of the county where the offence is committed, he ſhall be 
{ubjeA to the ſorfeitures by the att 3 & 4 //. & M. cap. 
10. inflicted for killing one deer, 

'Fhe defendant being brought up from Newgate by 
habeas corpus, it appeared upon the return, that he was 
committed for deer-ſtealing, as the ſtatute of the 3 IF. 
cap. 10s directcth, not having fſuſlicient diſtreſs ; and that 
it was done by one Juſtice under the ſtatute of the 5 Ge- 
And exception was taken to the warrant, that it doth not 
appear the conviction was ever confirmed in this court, 
or that the rule for confirmation was delivered to the 
Juſlice, and therelore the Juſlice could not proceed to 
execution : for the ſtatute gives to the Juſtice a jurildic- 
tion aſter confirmation, which he had not before ; and 
therelore he ought to ſhew every thing requifite to foun' 
his juriſdiction upon But by the court, We take noticr 
of our own records, and by them it appears that the con- 
viction 1s confirmed ; an the ſtatute doth not give the 
Juſtice a new juriidiction, but only revives his old one, 
which was ſuſpended by the certorari. And the defen- 
dant was remanded. Sr, 263, 

Stat. 5 Geo. 1. cat. 28. feft. 1. If any perſon ſhall 
enter any park or other inclolſed ground where deer are 
uſually kept, and wilfully wound or kill any deer there, 
without the conſent of the true owner or perſon intruſted 
with the cuftoly of ſuch park, ©: or ſhall be aiding 
therein, a:d being indicted for ſuch offence before any 
Judge of gaol delivery in the county wherein ſuch park, 
&7, ſhall lie, and be Convicted thereof by verditt or con- 
{ellion, he ſhall be ſent to ſome ot his Majeſty's: planta- 
tions in America for leven years ; and the court before 
whom he {hall be convicted, or any ſubſequent count, 


AHhall have power to transfer ſuch offender, by order ol 


court, to the uſe of any perſon who ſhall contract for the 
performance of lunch tran{portation, | 

Sect. 2. Nothing herein ſhall repeal any former law 
made for the puniſhment of decr-ſtealers; and when any 
offender ſhail be puniſhed by force of this act, he ſhall 
not be proſecuted by lorce of any other Jaw. Ne 

Stat, 9 Go. 1. cap. 22. ſet. 13, Any proſecution for 


any offence againſt the ſtatute 3 & 4 /, & M cap. to. 


may he commenced within three years from the offence 
committed... | 

Se. 17. If any veniſon or ſkin of a dcer be found in 
the cuſtody of any perſon, and it ſhall appear that he 
bought it of one that might juſtly be ſuſpected to have 
unlawfully come by the fame, and does not produce the 


party of whom he bought it, or prove upon oath the name 
and place of abode of (uch party, then the. perſon who 
| boupht the ſame ſhall be convicted of ſuch offence by any 


on: Juſtice of peace, and ſhall be ſubject to the penalties 
for killing a deer, by ſtat. 3 & 4 , & M. cap. 10, Hee 
title Black A. 


Stat. 10 Geo. 2. cap. 32. ſeft 7. If any perſon who | 


ſhall hereaſter be convicted of unlawſully hunting, killing, 
wounding, or taking deer in any unincloſed foreſt or 


chaſe where deer are uſually kept, ſhall, during the con- 


tinuance of the at 9g Geo. 1. cap. 22. [which fee in 
Black #&} be guilty of a ſecond offence of the like na- 
ture, and ſhall thereot be convicted upon indictment or 
inſormation, ſuch perſon ſhall be tranſported to one of 
his Myjcſty's plantations in America for ſeven years; and 
if he ſhall return to Great Britain or Irdand within the 
{aid ſeven ycars, he ſhall be guilty of felony without be- 
neht of clergy, | 

Sect. S. Duch offender may be tried for ſach ſecond 
offence before the Juſtices ot afliſe, oyer and terminer, 


or gaol-delivery of the county or place where ſuch ſecond 


offence ſhall be committed ; and the Juſtice before whom 
ſch offender was convifted of ſuch former offence, ſhall 
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.certiſy a copy of ſuch conviCtion to the next _quarter= 


leſſons of the county wherein ſuch fiſt offence was com- 


mitted, to be kept amongſt the records ; and the clerk'of 
the peace ſhall, at the requeſt of the proſecutor, or an 


other in his Majeſty's behalf, certify a tranſcript briefly: 
.containing the effe&t of the firſt convition, which ſhall 


be a ſufhcient proof that ſuch offender hath been con- 
victed of ſuch former offence. | 

Sect, g. If any perſon, armed with offenſive weapons, 
thall, during the continuance of the ſaid at, come into 
any foreft, chaſe, or park, wherein deer arc uſually kept, 
with an intent to, courſe, hunt, take in toils, kill, wound, 
'r take away any'red or fallow-deer, and ſhall there un= 
lawfully beat or wound any keeper or page of ſuch foreſt, 
chaſe, or park, their ſervants or aſſiſtants, in the execu- 
tion of their offices, and be thereof convicted, ſuch per- 
on ſhall be' tranſported to his Majeity's plantations in 
America for ſeven years; and if ſuch perlon returns to 
Great Britain or Ireland within the ſeven years, he ſhall 
be guilty of felony without benelit of cler | 


Stat. 28 Geo. 2, cap 19, fe. 3. Whereas the burn< 


in!z and deſtroying of gofs, fwize, and fern in foreſts and 
chaſes, doth deſtroy the cover neceſſiry for the preſerva- 
fton of the deer and game: there ; theiefore if any per= 
(on, not having a right or lepil licence to do the ſame, 
(hall ſet fire to, burn, or deſtroy (or be aiding therein) 
any goſs, furze, or fern in any foreſt or chaſe, without 


[content of the owner, or perton chielly intruſted with 


the cuſtody of ſuch foreſt or chaſe, or of ſome part 
thereof, and being brought before a Juſtice, ſhall be 
thereof convicted by confeſſion, or oath of one witneſs, 
01 On view of the Juſtice, he ſhali forfeit not exceedin 
live pounds, nor leis than forty ſhillings, half to the in- 
{ormer, and half to the poor ; and if not forthwith paid, 
to be levied by dillreſs; and if no ſufficient diſtreſs can 
»e found, the Juſtice ſhall commit him to the common 
gaol, for any time not exceeding three months, nor leſs 
than one month, But ſee ſtat 16 Geo. 3. c. 30. for more 
eftectually preventing the flealing of deer, &c. 

Fiſh. Sec title ith, | 

Grouſe or Moor-game. Stat. 1 Jac. 1. cap. 77. ſett. 2. 
t,very perſon who thall ſhoot at, kill, or detlroy, with 
any gun or bow, any grouſe, heath-cock, or mvor-game, 
ſhall, on conviction before two Juſtices, by confeſſion, 
or oath of two witnefles, be committed to pol for three 
months, unleſs upon conviction he pay to the church- 
wardens, for the ule of the poor, twenty ſhillings, or, 
atter one month after his commitment, become bound by 
recopnizance with two-ſureties in twenty pounds each, 


beſore two Juſtices, not ro offend again in like manner : 


The recopnizance to be returned to the next {eflions. 
Stat. 4 & 5 MW. 3. cap. 23. ed, 11. For the better 


preſerving the red-rand black game of grouſe, commonly 


called cocks or heath-polts, no perſon whatſocver, on any 
mountains, hills, heaths, moors, ſoreſts, chaſes, or other 
waſtes, ſhall preſume to burn, between February the ſe- 
cond and Zune the twenty-fourth, any grip, ling, heath, 
furz, poſs, or fern, on pain of heing committed to the 
houſe of correction for any time not exceeding one 


month, nor Jeſs than ten days, there to be whipt, and 


kept to hard labour. | 
Stat. 9 Ann. c. 25. /. 3. If any perſon whatſoever 
(hall take or kill any moor, heath-pgame, or grouſe, in the 
night-time, he ſhall, on conviction beſore one Juſtice, 
on oath of one witneſs, forfeit five pound<, haltgo the 
informer, and half to the poor, by diſtreſs; and fr want 
of diltreſs to be ſent to the houſe of- correftion, three 
months for the firlt time, and for every other offence 

four months. | 
Hares, 
perſons, of wht eſtate, degree, or condition they be, from 
henceforth ſhall trace, deſtroy, and kill any hare in the 
ſnow with any dog, bitch, or otherwiſe. And that the 
Juſtices of the peace within every ſhire, at every ſeſſions 
of the peace, 2nd ſtewards of leets, ſhall have full autho- 
rity and power to inquire of ſuch offenders. And after 
ſuch inquiſitions found, the ſaid Juſtices of the peace, and 
ſtewards of leers, for every hare fo killed, ſhall cefs npon 
| | every 


Stat. 14 & 15 Hen. 8. c. 40. No perſon or 
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every ſuch offender fix ſhillings and eight pence, to be |] 
forfeited to our ſaid Sovereign Lord, that ſhall be fo 
found by the Juſtices of peace in their ſeſhons, and the 
forfeiture found in every leet to be to the lord of the leet. 

Stat. 23 Eliz. c. 10. /. 5. If any manner of perſons 
ſhall hunt with ſpaniels in any ground where corn 
or other grain ſhall then grow (except in his own 
ground,) at ſuch time as any eared corn or grain ſhall be 
growing thereon, and before it be ſhocked or cocked, and 
be thereof convicted at the aſlizes, ſeſſions, or leet ; he 
ſhall forfeit 40 s. to the owner of the corn ; and if not 
paid in ten days, he ſhall! be impriſoned, for one month. 
And any Juſtice may examine the offender, and bind him 
over to appear at the next ſeſſions to anſwer the offence, 
and to pay the penalty, or receive the puiſhment. - 

Stat. 1 Fac. 1. cap. 27. f. 2. Every perſon who ſhall 

ſhoot at, kill, or deſtroy any hare, with any gun or bow, 
ſhall on conviction before two Juſtices, by confeſſion, or 
oath of two witneſſes, be committed to goal three months, 
unleſs he pay to the churchwardens for the uſe of the 
poor 20s. for every hare; or after one month after his 
commitment become bound by recognizance with two 
ſureties before two Juſtices, in 20/7. a-piece, not to of- 
fend again in like manner. The recognizance to be re- 
turned to the next ſeſſions. Andevery perſon, who ſhall 
trac2 or courſe any hares in the ſnow, ſhall on convic- 
tion before two Juſtices, by confeſhon, or oath of two 
witneſſes, be committed to goal for three months, unleſs 
he pay to the churchwardens for the uſe of the poor, 
205. for every hare; or after one month after his com- 
mitment become bound by recognizance with two ſure- 
ties in 20/. a-piece before two Juſtices, not,to offend 
again in like manner. And every perſon who ſhall at any 
time take or deſtroy any hares, with hare-pipes, cords, 
or any ſuch inſtruments or other engines, ſha!] forfeit for 
every hare 20s. in like manner. 
See. 4. Every perſon who ſhall ſell, or buy to ſel] 
again any hare, ſhall on conviction at the aſlizes or ſeſ- 
ſions or before two Juſtices out of ſeſſions, forfeit for 
every hare 10s. half to the poor, and half to him that 
will ſue. | | | Th 

Stat. 22 & 23 Car. 2. cap. 25. f. 6. If any perſon 
ſhall be found or apprehended ſetting or uſing any ſnares, 
hare-pipes, or other like engines, and ſhall be thereof 
convicted, by confeffion, or oath of one witneſs, before 
one Juſtice, in one month after the offence ; he ſhall give 
to the party injured ſuch damages, and in ſuch time, as 
the Juſtice ſhall appoint, and ſhall pay down preſently 
to the overſeers for the uſe of the poor, ſuch ſum not 
exceeding 105. as the Juſtice ſhall appoint ; which if 
he ſhall not do, the Juſtice ſhall commit him to the 
houſe of correCtion not exceeding one month. 

Stat. 9 Ann. c. 25. f. 3. If any perſon whatſoever 
ſhall take or kill any hare in the night-time, he ſhall on 
conviction. before on Juſtice, one oath of one witneſs, 
forfeit 5/7. half to the informer, and half to the poor, 
by diſtreſs; and for want of diſt:eſs to be ſent to the 
houſe of correQtion for three months for the firſt offence, 
and for every other offence four months. 

By ſtat. 9 Gez. 1. c. 22. commonly called the Black 
AX, if any perſon, armed and diſguiſed, ſhall appear in 


. any warren or place where hares are uſually kept, or 


unlawfully rob any ſuch warren; or (whether armed 


_ and diſguiſed or not) ſhall reſcue any perſon in cuſtody 


for either of the ſaid offences, or procure any to join with 
him in any ſuch unlawful aft; he ſhall be guilty of fe- 
lony without benefit of clergy. | : 
Hawks and hawking, Stat, 34 Ed. 3. c. 22. Every 
perſon who findeth a faulcon, tercelet, laner or laneret, 
or other hawk that is loſt, ſhall preſently bring the ſame 
to the ſheriff; and the ſheriff ſhall make proclamation 
in all the good towns in the county, that he hath ſuch 
an hawk in his cuſtody ; and if he is challenged in four 
months, the owner ſhall have him again, paying the 


coſts : if he is not challenged in four months, the ſheriff | 
fhall have him, making gree to him that took bim, if he | 
be a ſimple man ; but if he be a gentleman, and of eſtate | 


to have the hawk, taking of him reaſonable coſts for the 


| Stat. 1 Fac, I. 27. f, 2. Every perſon who. ſhall 


Stat. 37 £4. 3. c. I9. If any man tea) any hawk, and + 


' the ſame carry away, not doing the ordinance aforeſaid ; 
it ſhall be done of him as of a thief, that ftealeth a horſe 
or other thing. (Thats, he ſhall be guilty of telony, but 
ſhall have his clergy.) 3 /:/. 98, © © 
Stat, 11 Hen. 7.-c. 179, No manner of perſon, of A 
what condition or degree he be, {hall take or cauſe to be 2 
taken, on his own ground, or any other man's, the eggs WO 
of any faulcon, gothawk, or laner out of the neſt; on = 
pain (being convicted thereof before the Juſtices of the ” 
peace) of impriſonment for a year and a day, and fine at 
the King's will; halt to the King, and half to the 
owner of the ground where the eggs were taken, And no 
man ſhall bear any bawk of the breed of England, called 
a nyeſſe, gothawk, taſſel, laner, Janeret, or faulcon ; on - 
pain of forfeiting his hawk to the King. And if he 
bring any of them over ſea, or out of Scot/and, he ſhall 
bring a certificate thereof from the officer of the port, or 
warden of the march; on the like pain of forſeiting the 
ſame to the King. And the perion that bringeth any 
ſuch hawk to the King, ſhall have a reaſonable reward 
of the King, or elſe the hawk for his labour. And no 
man ſhall take any ayre, faulcon, goſhawk, taflel, laner, 
or laneret, in their warren, wood, or other place ; nor 
purpoſely drive them out of their coverts accuſtomed to 
breed in, to cauſe them to go to other coverts to breed ; 
nor ſlay them for any hurt done them : on pain of ten 
pounds, half to him that will ſue before the Juſtice of the 
peace, and half to the King. | 
Stat. 5 Eliz. c. 21. ſe 3. If any perſon ſhall take 
away any hawks or their eggs, by any means unlawfully, 
out of the woods or ground of any perſon ; and be 
thereof convicted at the aſliſes or ſeſſions, on indictment, 
bill, or information, at the ſuit of the King, or of the 
party 3 he ſhail be impriſoned three months, and ſhall pay 
treble damage ; and aficr the three months expired, ſhall 
find fureties for his good abearing for ſeven years, or IC= 
main in priſon till he doth. : 
vtat. 23 £/:Z. c, 10. If any manner of perſon ſhall 
hawk in another man's corn after it is eared, and beſore 
it is ſhocked; and be convicted at the afliſes, ſeſſions, or 
leet 3 he ſhall forfeit 40's. to the owner : and if not paid 
in ten days, he ſhall be imprifoned for a month. 
 Partridges and pheaſants. Stat. 11 Fen, 7. c. 17. it is 
enacted, that no perſon, of what condition he be, ſhall 
take, or cauſe to be taken, any pheaſants or partridges by 
nets, ſnares, or other engines, out of his own warren, 
upon the freehold of any other perſon, without the ſpe- 
cial licence of the owner or poſleſſioner of the ſame; on 
pain of 10/7. half to him that ſhall ſue, and half to the 
_ or poſleſſioner of the ground where they ſhall be 
taken. SR Jas bs 
Stat, 23 Eliz. c. 10. If any perſon, of what eſtate, P 
degree or conditition ſoever, ſhall take, kill, or deſtroy bY 
any pheaſants or partridges in the night-time ; and be 
thereof convicted at the afliſes, ſeiſions, or leet ; he ſhall 
forfeit for every pheaſant 205. and for every partridge 10 5. 
half to him that ſhall ſue, and half to the lord of the 
manor, unleſs ſuch lord ſhall licenſe or procure the ſaid 
taking or killing, in which caſe the ſaid half ſhall go 
to the poor, to be recovered by any one of the church- 
wardens ; and if not paid in ten days after conviction, 
he ſhall be impriſoned for one month. nd moreover, 
beſides ſuch forfeiture and impriſonment, \be ſhall give 
bond to fome Juſtice of the peace, with godd fureties 
| not to offend again in like manner for the iſpaceef two 
{ Years, 


ſhoot at, kill or deſtroy any pheaſant or patridge, with 

any gun or bow; or ſhall take, kill or deſtroy them 
with ſetting-dogs and nets, or with any manner of nets, 
ſnares, engines or inſtruments whatſoever ; or ſhall take 
their eggs out of the neſts, or ſpoil them in the nelts; (hail 
on conviction before two Juſtices, by confeſſion, or oath 
of two witneffes, be committed to gaol for three months, 
unleſs he pay upon conviction t» the church-wardens 
for the uſe of the poor 205. for every pheaſant, par- 
tridge, or egg; or alter one month after his commitment, 


time that he had him in his cuſtody. 


become bound by recognizance with two ſureties before 


4 | two 
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(two Juſtices, in 207. each, not to offend again in like 
manner. The recognizance to be returned to the next 
ſeſſions. _ | 

$2. 4. Every perſon who ſhall fell, or buy to fel] 
again, any partridge or pheaſant (except they be reared 
and brought up in houſes, or brought from beyond ſea,) 
ſhall, on conviCtion at the aſſizes or ſeſſions, forfeit for 
every partridge 10s. and for every pheaſant 205. half to 


| him that will ſue, and half to the poor. 


Stat. 7 Face I. c. 11. /. 2, Every perſon whatſover, 
who ſhall hawk at, deſtroy, or kill any pheaſant or par- 
tridge, with any kind of hawk or dog, by colour of 


| hawking, between the firſt of Fuly and the laſt of Augu/t, 


ſhall, on conviction before two Juſtices, by confeſſion or 
oath of two witneſſes, in fix months after the offence, be 
committed to gaol for one month, unleſs he pay upon 
conviction to the churchwardens or overſeers for the uſe 
of the poor, 49 5, for every ſuch hawking at any pheaſant 
or partridge, and 20 s. for every ſuch pheaſant or partridge 
which he, his hawk, or dog ſhall take or kill. 

Se. 7. Every free warrener, lord. of a manor, or 
ſreecholder ſeifed in his own or his wife's right, of 4o /. 
a-year eſtate of inheritance, or lives eſtate of 80 /.. or 
worth in goods 4Cco/7., may take phealants and partridges 
(in the day-time only) in his own free warren, manor, or 


_ freehold, betwixt Michielmas and Chri/tmas yearly. 


$2, 8. Every perſon who ſhall take, kill, or deſtroy 
any pheaſant or partridge, with ſetting-dogs and nets, or 
otherwiſe with any manner of nets, ſnares, or engines, 
ſhall, on conviction before two Juſtices, by confeſſion, or 
oath of one witneſs, be committed to gaol for three 
months, unleſs he forthwith pay to the churchwardens or 
overieers 205. for every pheaſant or partridge ; and far- 


ther to- became bound by recognizance of 20 /, before| 
\ one Jultice, that he ſhall not thereafter kill or deſtroy any 


phe-lant or partridgt, 
the next ſ{cilion, 

Stat. 9 Ann. c 25. If any perſon whatſoever ſhall take 
or kill any pheafant or partridge in the night-time, he 
ſhall, on conviCtion before one Juſtice, on oath of. one 
witneſs, forfeit 5/ half to the informer, and half to the 


The recognizance to be filed_ at 


| Poor, by diſtreſs: for want of diſtieſs, to be ſent to the 


houſe ot correCtion for three months for the firſt offence, 


and for every other offence four months. 


Stat. 2 Geo. 3. c. 19. Forthe better preſervation of the 


| game in this kingdom, may it pleaſe your moſt excellent 
Majeſty, that it may be enacted ; and be it enacted by 


the King's moſt Excellent Majeſty, and by and with the 
advice and conſent of the Lords Spiritual and Temporal, 
and Commons, in this preſent Parliament aſſembled, and 
by the authority of the tame, that no perſon or perſons, 
after the firſt day of 7.12, 1762, ſhall, upon any pretence 
whatſoever, take, kill, deitroy, carry, ſell, buy, or have 
in his, her, or their poſſeſſion, or ufe any partridge, be- 
tween the i2th day of February and the firſt day of 


_ September in any year ; or any pheaſant between the firſt 


day of February and the firſt day of Oober in any year ; 
or any heath-fowl commonly called black-game, be- 
tween the firſt day of Fanuary and the 20th day of Augu/? 
in any year ; or any grouſe, commonly called red-game, 
between the firſt day of December and the 25th day of 
Fuly in any year. | _ | 
2, Provided always, that nothing in this aCt ſhall ex- 
tend to any pheaſant which ſhall be taken in the ſeaſon 
—_— by this aCt, and kept in a mew or breeding 
Place, | 
3+ Provided- alſo, that nothing in this a& contained 
ſhall extend, or be conſtrued to extend to that part of 
Great Britain called Scotland. | 
' 4+ And be it farther enaCted by the authority afore- 
laid, that if any perſon or perſons ſhall tranſgreſs this 
aCt in any 'of the aforeſaid caſes, and ſhall be lawfully 
convicted thereof by the oath of one or more credible 
witneſs or witneſſes ; every ſuch perſon ſhall, for every 
partridge, pheaſant, heath-fowl, or grouſe, ſo taken, 
Killed, deſtroyed, carried, ſold, bought, or found in his. 
her, or their poſſeſſion or uſe, contrary to the true intent 
and meaning of this aCt, forfeit and pay the ſum of five 


pounds to the perſon or perſons who ſhall inform or ſue 
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for the ſame; and it ſhall and may be lawful to and ſor 
any perſon. or perſons to ſue and proſecute for, and re- 
:over. the faid penalty of five pounds, with full cotts of 
ſuit, by aQtion of debt, bill, plai at, or information, in any 
of his Majeſty's courts of record at JYejimin/ter; and in 
fuch aCtion or ſuit, no effoin, wager ot law, or more 
:han one imparlance, ſhall be allowed. 

Pigeons. A lord of a manor may build a dove- cote 
upon his own land, parcel of the manor z but a tenant of 
2 manor cannot do it without the lord's licence, 23 Salk. 
248. But any frecholder may build a dove-cote on his 
own ground. Cyo. El. 548. Cro. Jac. 382. And it 
hath been adjudged, that ereCting of a dove-houſe is not 
a common nuſance, nor preſentable in the leet. Crs. 
Jac. 490, 491. | LS 

Stat. 1 Fac. I. c. 24. Every perſon who ſhall ſhoot at, 
kill, or deſtroy any houſe-dove or pigeon with any gun or 
bow ; or ſhall take, kill or deſtroy the ſame with ſetting= 
dogs and nets, or with any manner of nets, ſnares, en- 
gines, or inſtruments whatſoever ; ſhall, on conviction 
before two Juſtices, by confeſſion, or oath of two wit=- 
neſles, be committed to gaol three months, unleſs he pay 
to the churchwardens for the uſe of the poor, 20 5. or, 
after one month after his commitment, become bound by 
recognizance with two ſureties, beſore two Juſtices, in 
20 1. a-piece, not to offend again in l:ke manner; the re- 
cognizance to be returned to the next ſeſſions; = 

But if the pigeons come upon my land, and I kill 
them, the owner hath no remedy againſt me ; though I 
may be liable to the ſtatutes which make it penal to de- 
{troy them, Cro. Face 492. | | 

Doves in a dove-houufe, young and old, ſhall go to the 
heir, and not to the executor. 1 1». 8, 

Stat, 2 Geo. 3. c. 29. /. 1. If any perſon or perſons 
ſhall ſhoot at, with an intent to kill, or ſhall by any means 
whatever kill or take, with a wilful intent to deſtroy, 
any houſe dove or pigeon, and ſhall be thereof convicted 
by the confeſſion of the party offendiag, or the oath ot one 
or more credible witneſs or witnefles, before one or more 
Juſtice or Juſtices of the peace of the county, city, town 
corporate, diviſion, riding, or place (which oath ſuch Juf- 
tice or Juſtices are hercby authorized to adminiſtor) where- 
in any ſuch oifence or olfeaces ſhall be committed, or 
the party or parties offending ſhall be apprehended ; every 
perion fo offending, and who ſhall be conviQted as a”e- 
ſaid of any ſuch offence, ſhall, for every ſuch offence, 
torfcit and pay the ſum of twenty ſhillings, to the perſon _ 
or perſons who ſhall inform againſt, and proſecute to 
conviCtion, any ſuch offender or offenders; and in cafe 
the money fo forfeited ſhall not be forthwith paid on 
every ſuch conviction, it ſhall and may be lawful for. 
ſuch Juſtice or Juſtices to commit any ſuch offender or 
offenders, who ſhall be ſo convicted as aforeſaid, to the 
common goal of the county, or place where the party is 
convicted or apprehended, there to remain and be ſept 
to hard labour for any time not exceeding three calendar 
months, nor leſs than one calendar month, as any ſuch 
Juſtice or Juſtices ſhall order, unleſs the money forfeited 
be ſooner paid.. | | | 

Sea. 2. Provided always, and it is hereby alſo enaQed, 
that nothing in this at contaiaed ſhall be conſtrued, 
deemed, or tzken, to hinder any owner of a dove-cote 
pigeon-houſe, pigeon-chamber, or any other place, built 
up or erected, or to be built up or ereCted, for the pre- 
ſervation or breeding of pigeons, from taking, killing or 
deſtroying, by himſelf, or any other perſon by him ap- 
pointed or authorized for that purpoſe, all or any houſe- 
doves, or pigeons, which ſhall at any time be taken in 
the proper dove-cote, pigeon-houſe, pigeon-chamber, or 
any . other place, as aforeſaid, for the preſervation of 
breeding of pizeons of any owner of ſuch dove-cote, 
pigeon-houſe, pigeon-chamber, or other place. 

Se. 3. Provided farther, and itis bereby alfo enacted, 


that no perſon who ſhall be convicted of any offence 


againſt this aCt, ſhall be liable to be convicted for any ſuch 
offence under any former or other att; and that no perſon 
ſhall be proſecured for any offence againſt this aCt, unleſs 
the proſecution ſor the ſame-ſhall be commenced and car- 


ried on with eff:Q within the ſpace of two calendar 
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months after every ſuch offence ſhall be committed ; and 
that whore any perſon ſhall ſuffer impriſonment for de- 
fault of 'payment of any penalty impoſed under this act, 
ſuch perſon ſhall not be liable afterwards to pay ſuch 
penalty. _. | 

Swans, Stat. 22 Ed. 4. c. 44 No perſon (other than 
the King's ſon) unleſs he have lands of freehold to the 
value of five marks a-year, ſhall have any mark or game 
of ſwans; on pain of forfeiting the ſwansg half to the 
King, and half to any perſon (fo qualified) who hal] 
ſeize the ſame. 

Stat. 11 Hn. 7. c, 17. No perſon ſhall take, or cauſe 
to be taken, on his own ground, or any other man's, 
the eggs of any ſwan ; on pain (on conviction before the 
Juſtices of the peace) of impriſonment for a year and a 
day, and fine at the King's will, half to the King, and 
half to the owner of the ſwans. | 

Stat. 1 Fac. 1. c. 27. ſo 2. Every perſon who ſhall 
take the eggs of any ſwans out of the neſt, or willfully 
ſpoil them in the neſt; and ſhall be convicted thereof 
before two Juſtices, by confeſſion, or oath of two wit- 
neſſes; ſhall be committed to gaol three, months, un- 
leſs he pay to the churchwardens for the ule of the poor 
20 5. for every egg ; or, after one month of his commit- 
ment, become bound by recognizance with two ſuretie? 
in 20/. a-piece, before two Juſtices, never to offend again 
in like manner : which recognizance ſhall be returned to 
the next ſeſſions. | 

Tt is felony to take any ſwans that be lawfully marked, 
though they be at large ; and to take ſwans unmarked, 
if they be domeſtical or tame, that is, kept in a mote, or 
in a pond near to a dwelling-houſe, to ſteal ſuch 1s allo 
felony. Dat. c. 156. | 

So it ſeemeth of ſwans unmarked, ſo long as they 
keep within a man's manor, or within his private 
rivers; or if they happen to eſcape from thence, and be 
purſued and taken, and brought in again. Put if ſwans 
that are unmarked ſhall be abroad, and ſhall attain to 
their natural liberty, then the property of them is loſt ; 
and ſo long, felony cannot be committed by taking them. 
And yet ſuch ſwans unmarked and wild ſwans the King's 
officers may ſcize (being abroad) for the King's uſe, by 
his perogative. Alſo the King may grant them, and by 
conſequence another may preſcribe to have them, within 
a Certain precinct or place. Dalt. c. T56b. 7 Co. 17% 

IWater f:w! and wild fowl. Stat. 25 Hen. 8. c 11. 
þ- 25 3+ No perſon, between the laſt day of Jay and 
"the laſt day of Auguft yearly, ſhall take, or cauſe to be 
taken, any wild ducks, mallards, widgeons, teals, or wild 
geeſe, with nets or other engines, on pain of a year's im- 
priſonment, and to forfeit for every fowl ſo taker 4 d. 
half to the King, and half to him that will ſue by aCtion 
of debt : allo the Juſtices of the peace may inquire of, 
hear and determine the tame, as in caſes of trefpaſs. _ 

Set. 4. But any gentleman, or any other that may 
diſpend 40 5. a year freehold, may hunt and take ſuch 
wild fowl with their ſpaniels only, without uſing a net or 
other engine, except the long bow. 

$:42 5. No perſon from March 1 to June 3o, yearly, 
ſhall take or deſtroy the eggs of any mallard, teal, or other 
water fow], on pain of a year's impriſonment, and of 
forfeiting for every ezg one penny, half to the King, 
and half. to him that will ſue by aCtion of debt; or the 
Juſtices of the peace may determine the ſame as in caſes 
of treſpaſs. | 

No manner of perſon, from the firſt day of March 
to the laſt day of Tune yearly, ſhall, by day or 
night, take' or deſtroy any eggs of any kind of wild 
fowl, from or in any neſt or place, where they ſhall 
chance to be laid by any kind of the fame wild fow]; on 
pain of impriſonment for a year, and to forfeit for every 
egg of a buftard 20d. of a bittour or ſhovellard 8 &, and 
of other wild fowl (except crows, ravens, boſcards or 
other fowls uſed to be eaten) 1 4. half to the King, and 
half to him that will ſue by aCtion of debt : alſo the 
Juſtices of the peace may determine the ſame, as in caſes 
of treſpals. 1b. | 

Stat. 1 Jac. 1. c. 27. f. 2. Every perſon who ſhall ſhoot 
at, kill, or deſtroy with any gun or bow, any mallard, 
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duck, teal, or widgeon, and the ſame be proved by 
confeſſion, or oath of two witacſſes, before two Juſtices, 
ſhall be committed to paol tor three months, unlcſs he 
pay to the churchwardens tor the uſe of the poor 20 5. 
or after one month after commitment become bound by 
recognizance with two ſuretics, before two Juſtices, in 
20 /, each, not to offend again in like manner ; which 
recognizance ſha] be returned to the next ſeſſions. 

Stat. 9 Ann. cap. 25. f. 4. reciting, that whereas 
very great numbers of wild ſow] of ſeveral kinds arz 
deſtroyed by the pernicious preCtice of diiving and tak- 
ing them with hayes, tunnels, and other nets, in the 
fens, lakes, and. broad waters, where fowl reſort in the 
moulting time z -and that at the feaſon of the year when 
the fowT are ſick and mou'ting their feathers, and thz 
fleſh unſavoury and unwhoſeſome, to the prejudice of 
thoſe who buy them, and to the great damage and de- 
cay of the breed of wild fowl; it is therefore enafted, 
that 1! any perſon or perſons whatſoever [between Fung 
1. and Oober 1, yearly, 10 George 2... 32.] ſhall by 
hayes, tunnels, or other nets, drive and take any wild 
cucp, teal, widgeon, or any ther fowl, commonly re- 


ters, or other places of reſort for wild fowl in the moult- 
ing ſeaſon, ſuch perſon or perſons who. ſhall ſo offend, 
and thereof ſhall be convicted betore any one or more of 
her Majeſty's Juſtices of the peace for the county whers 
ſuch offence ſha!l be committed, by oath of one or more 
credible witnefles, ſhall, for every wild duck, teal, cr 


the ſum of five ſhillings ; one moiety thereof to be paid 
to the informer, and the other moiety to the poor of the 
pariſh where fuch offence ſhall be committed ; the ſame 


; warrant under the hand and feal of the Juſtice and Juſ- 


tices of the peace before whom the offender ſhall be con- 
'vited, rendering the overplus (it any be) above the pe- 
'nalty and charge of the diſtreſs ; and for want of diſtreſs 
'the offender ſhall be committed to the houſe of correc- 


tion, for any time not exceeding one month, nor leſs - 
' than fourteen days, there to be whipped, and kept to 


' hard labour ; and the Juſtice or Juſtices of the peace 
' before whom ſuch perſon or perions ſo offending ſhall 
-be convicted, ſhall order ſuch hayes, nets, or tunnels, 
that were uſed in driving and taking the ſaid wild fowl, 
as aforeſaid, to be ſeized and immediately deſtroyed in 
the preſence of ſuch Juſtice or Juſtices. | 
Galiing. It ſeems that by the Common Law, the 
' Playing. at cards, dice, &c. when praQtiſed innocently 
and as a recreatiun, the better to fit a perſon for buſineſs, 
1s not at all unlawful, nor puniſhable as any offence 
whatioever. 2 Yent. 175. 5 Mod. 13. 1 Salk. 100. 
Allo it is agreed, that a perſon who wins money at 
gaming, may maintain a ſpecial indebitatus afſumpſit for it z 


tor the contract is not unlawful in itſe}f, and the winner's 
venturing his money. 1s a ſufficient conſideration to in- 
title him to the ation. 3 Lev. 118, 6 Med. 128, tx 
Med. 13. 2 Vent. 175. 


zadebitatus aſſumpſit will not lie fer money won at play, 
for the contra&t 1s executory, and but a wager, which is 
but a collateral promiſe ; and this aftion will lie, in no 
caſe but where debt will lie, which muſt be on a contract 
exceuted, ſuch as labour done, or ſome other meritorious 
cauſe. 6 Med. 128. Lutw. 180. 5 Mod. 12. and 
Carth. 338. S. P. where it is faid, that the chief reaſon 
of this opinion was, becauſe the court would not coun» 
tenance gaming, | by giving ſuch an eaſf remedy. for 
money won at play ; and fee 3 Lev. 118, and 2 Pet. 
76; | | 

But an indebitatus afſumpſit lies againſt him who holds 
the wager, becauſe it is a promiſe in law to deliver it, if 
won. 5s Med. 13. If upon a wager the money is de- 
poſited in the hands of a third perſon, and the determi> 
nation left to two, and one of them refuſes to determine 


dication, and the party may juſtify the detainer ; but if 
it happened that the wager became impoſſible to be de- 


[ecrmined, asif the judges died, or the time were paſt, 


then 


patzd water-fowl, in any of the fens, lakes, broad wa» _ 


other water-fow] ſo taken as aforeſaid, forfeit, and pay 


to be levied by diſtreſs and fale of the offender's goods, bu 


But it ſeems to be the better opinion, that a general | 


the matter, no action lies on ſuch a wager till the adju- ' 


then the wager diſſolves, and each party ſhall have his | 


Sir Baxil Firebraſſe v. Bret. . 


| Lord Chancellor cited the caſe of Sir Cecil! Biſhop and 


them. 


 bours play at bowls for their recreation, or the like, theſe 


cap. 46. 


| holden; and as well the keepers of the ſame, as alſo the 
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money again. 2 Bace Abr. 620, 

And although gaming, in the manner as has been ſaid, 
may be lawful, yet if a perſon be guilty of cheating, as 
by playing with falſe cards, dice, &c. he may be inditted 
for it at Common Law, and fined and impriloned accord- 
ing to the circumſtances of the caſe and heinovuſneſs of 
the offence. 2 Bac. Abr. 620. | 

 Alfo all common gaming-houſes are nuſances in the 
eye of the law, not only becauſe they are great tempta- 
tions to idleneſs, but alſo becauſe they are apt to draw 
together great numbers of diſorderly perſons, which can- 
not but be very inconvenient to the neighbourhood, 1 
Hawhk. P. C. 198. | OS, 

Alſo from the deftruQtive and pernicious conſequences 
which muſt neceſſarily attend exceſſive gaming, both the 
courts of law and equity have ſhewn their abhorrence of 
it. Hence in a caſe where A. came to the houſe of B. 
and won of him goo /. which he carried away, and at- 
terwards won 1500 /, more, which he had in his poſ- 
ſeſſion, which ÞB. and his ſervant took from him by vio- 
lence, and A. having brought an aCtion of treſpaſs, the 
court of Chancery granted an injunction. 1 Fern. 489. 
2 Vern, 51. S. C. where 
the cauſe came to a hearing, and the defendant finding, 
that the court inclined ſo ſtrongly againſt him, ſubmitted 
to a propoſition made by the counſel, which was after- 
wards decreed as by conſent ; and on this occafion the 


Sir Thomas Staples, that came before the Lord Chief 
Juſtice Hole in the King's Bench, upon a wager won at 
a horſe-race, where Lord Hale declared, he would give 
the defendant leave to imparl from time to time. 

So where one apprentice loſt to another 100 /. at two 
ſittings at whilſt, 5o /. of which was paid in ready money ; 
and for the other 501. he gave his bond of 100 /. penalty, 
and on a bill to be relieved againſt it, the court of 
Chancery decreed the bond to be delivered up and can- 
celled, although the defendant inſiſted by his anſwer, that 
he was unwillig, and declined playing for ſo much, 
and that he was preſſed to it by the plaintiff. 2 Yern. 291, 


I. Statutes concerning gaming, and caſes determined upon 
2. X#ftions and pleadings. 


| I. Statutes concerning gaming, and caſes determined upon 
them. 

| Stat. 33 Hen. 8. c. 9. /. 11. No perſon ſhall-for his 
gain, lucre, or Jiving, keep any common houſe, alley, 
or place - of bowii:g. coyting, cloyth-cayls, half bowl, 
tennis, dicing-table or carding, or any unlawful game. 
on pain of forty ſhillings a-day. — But it was refolved upon 
this clauſe, in the thicd year of Fac. 1. that if the gueſts 
in an inn or tavern. call for a pair of dice or tables, 
and for their recreation play with them, or if any neigh- 


are not within this ſtatute ; tor although the games be 
uſed in any inn, or tavern, or other houſe, yet if the 
houſe be not kept for gaming, lucre or gain, but they 
Play only for recreation, and for no gain to the owner of 
the houſe, this is not within the ſtatute, nor is ſuch 
perſon that plays in ſuch houſe that is not kept for 
Iucre or gain within the penalty of that law. Dat. 


Ser2. 12. Every perſon uſing and haunting any the ſaid 
houſes, and there playing, ſhall forfeit ſix ſhillings and 
eight pence. 

Sea. 14. All and every Juſtice of the peace, mayor, 
ſheriffs, and other head officers, may enter all ſuch houſes 
and places, where ſuch games ſhall be ſuſpeCQted to be 


perſons there reſorting and playing, may take, arreſt and 
impriſon, and keep in priſon, until the ſaid keepers have 
found ſureties to the King's uſe, to be bound by recogni- 
Zance ©or otherwiſe, no longer to uſe, keep or occupy 
any ſuch houſe, play, game, alley, or place z and alſo 
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| themſeIves, or with ſureties, no more to play, haunt, of 
excrcile from thenceforth, in, at, or to any of the faid 
places, or at any of the ſaid games. 

Sect, I5. And the mayor, theriffs, bailiffs, conſtables, 
and other head officers, within every city, borough, or 
town, ſhall make due ſearch weekly, or at the fartheſt 
once a month, in all places where any ſuch houſes or 
places fha}l be ſuſpeRted to be kept ; and if they ſha'l not 
make ſuch ſearch at the farthelt once a month, if the caſe 
lo require, every ſuch perſon offending ſhall forfeit forty 
ſhillings for each month. 

Sect. 16. No manner of artificer, handicraftſman, 
huſbandman, apprentice, labourer, ſervant at huſbandry, 
journeyman or fervant of artificers, mariners, fiſhermen, 
watermen, or any ferving man, ſhall play at the tables, 
tennis, dice, cards bowls, claſh-coyting, logating, or 
any other unlawful game, out of Chri/imas, on pain of 
rwenty ſhillings ; and in Ch!i/tmas to play at- the ſaid 
games only in their maſter's houſes, or in their maſter's 
preſence; and alſo no perſon ſhall at any time play at 
bowls in open places out of his garden or orchard, on 
pain of fix thillings and eight pence. | 

Sect, 18. And where any the forfeitures above men- 
tioned ſhall be found within the precin&s of any leet, the 
lord ſhall have one half, and the other ſhall be to him 
that ſhall ſue in any of the King's courts ; and elſewhere 
they ſhall be halt to the King, and half to him that ſhall 
{ue in like manner. | 

Seft. 22. But any maſter may licenſe his ſervant to play 
at cards, dice, or tables with himſelf, or with any other 
gentleman openly in his houſe, or in” his preſence. 

Stat. 31 £/iZ. 5. fo 7. All ſuits to be purſued upon 
any ſtatute [that is, any ſtatute then in force] for uſing 
any unlawtul game, ſhall be ſued and proſecuted, or 
otherwiſe heard and determined, in the general quarter 
ſeſſions or aſſhzes of the county where the offence {hall be 
committed, or in the Jeet within which it thall happen, 
and not in any wiſe out of the county. | 

By ſtat. 16 Car, 2, c. 7. /. 2. it is enafted, © That 
if any perſon or perſons of any degree or quality what- _ 
loever, at any time or times do or ſhall, by any fraud, 
ſhift, coſenage, circumvention, deceit, or unlawful de- 
viſe, or ill practice whatſoever, in playing at or with 
cards, dice, tables, tennis, bowls, kittles, ſhovelboard, 


'|or in or by coack-tighting, horſe-races, dog-matches, or 


foot-races or other paſtimes, game or games whatſoever, 
or in or by bearing a ſhare or part in the ſtakes, wager, 
adventures, or in or by betting on the ſides or hands of 
ſuch as do or ſhall play, aCt, ride, or run as aforeſaid, 
win, obtain or acquire to him or themſelves, or to any 
other or others, any ſum or ſums of money, or other 
valuable thing or things whatſoever ; that then every per- 
ſon and perſons fo ottending as aforeſaid, ſhall ip/o fats 


| torfeit and loſe treble the fum or value of money or 


other thing or things ſo won, gained, obtained or ac- 
quired ; the one moiety thereof to our Sovereign Lord the 
King, his heirs and ſucceflors, and the other moiety 
thereot unto the perſon or perſons grieved, or who ſhall 
loſe the money or other thing or things ſo gained; ſo as 
every ſuch loſer and perſon grieved in that behalf do, or 
{hall proſecute and ſue for the ſame within (ix callendar 
months next after ſuch play : and in default of ſuch pro- 
ſecution, the ſame other moiety to ſuch perſon or perſons 
as ſhall or will proſecute or ſue for the ſame, within one 
year next after the ſaid ſix months expired; and that the 
faid forfeiture ſhall and may be ſued for or recovered by 
ation of debt, bill, plaint, or information, in any of his 
Majeſty's courts at J//tmin/ler, wherein no effoin, pro- 
tection, or wager of law ſhall be allowed ; and that all and 
every ſuch plaintiff or plaintiffs, informer or informers, 
ſhall, in every ſuch ſuit and proſecution, have and recover 
his and their treble colts againſt the perſon offending and 
forfeiting as aforeſaid. | 

And /e#. 3. it is farther enafQted by the ſaid ſtatute, 
& That if any perſon or perſons ſhall at any time play 
at any of the taid games, or any other paſtime, game or 
2ames whatſoever, (other than with and tor ready money,) 
or ſhall bet on the des or hands of ſuch as do, or ſhall 


that the perſons there fo found, be in like caſe bound 


| play thereat, and hai] loſe any ſum or ſums of money, 


or 
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er other thing or things ſo played for, exceeding the { 6. If A- wins a watch from B. of 10 . vale, which 


| ſum of one hundred pounds, at any one time or meeting, 
upon ticket or credit, or other ways, and ſhall not pay 
down the ſame at the time when he or they ſhall ſo loſe 
the ſame; the party and parties who loſeth or ſhall loſe 
the laid monies, or other thing or things played, or to be 
played for, above the ſaid ſum of one hundred pounds, 
{hall not in that caſe be bound or compelled, or compel- 
lable to pay or make good the ſame, but the contract or 
contracts for the ſame, and for every part thereof, and 
all and ſingular judgments, ſtatutes, recognizances, mort- 
gages, conveyances, aſſurances, bonds, bills, ſpecialties, 
promiſes, convenants, agreements, and other acts, deeds, 
and ſecurities whatſoever, which ſhall be obtained, made. 
given, acknowledged, or entered into for ſecurity or fatif- 
faction of or for the ſame, or any part thereof, ſhall be 
utterly void and of none effeCt ; and that the perſon or 
perſons ſo winning the ſaid monies or other things, ſhall 
forfeit and loſe treble the value of all ſuch ſum and ſums 
of money, or other thing or things which he ſhall ſo win, 
gain, obtain, or acquire above the ſaid ſum of one hun- 
dred pounds ; the one moiety thereof to our ſaid Sovereign 
Lord the King, his heirs and ſucceſſors, and the other 
moiety thereof to ſuch perſon or perſons as ſhall proſecute 
or ſue for the ſame within one year next after the time of 
ſuch offence committed, and to be ſued for by aQtion of 
debt, bill, plaint, or information, in any of his Majeſty's 
courts of record at W/e/imin/ter, wherein no effoin, pro- 
teCtion, or wager of law ſhall be allowed; and that every 
ſuch plaintiff or plaintiffs, informer or informers, ſhall 
in every ſuch ſuit or proſecution have and receive his tre- 
ble coſts againſt the perſon or perſons offending and for- 
feiting as ajoreſaid., | 

Inthe conitruCtion of this ſtatute the following opinions 
have been holden : 

1. That if the loſer draws a bill for one hundred and 
twenty guincas on his banker, who accepts the bill, to 
an aftion brought againſt him by the winner, the drawer 
may well plead this ſtatute ; although it was objected, 
that the nature of the duty was altered, and a new con- 


trat created by the acceptance, and that it would en-| 


danger the credit_of ſuch bills if they could be avoided on 
this account : but theſe reaſons did not prevail ; for 
\ though it be in the nature of a new contract, yet all 1s 
founded on the illegal and tortious winning, to which the 
pain is privy. 2 Salk. 344+  Carth, 356. 5 Med. 
175.8. Ge 
I But it ſeems, that if the winner had aſſigned this 
bill or note bona fidegzupon good conſideration, to a 
ftranger, he had not been within the ſtatute, not being 
privy to the tort, but an honeſt creditor. 
Carth. 357. | 
3. Alſo it hath been adjudged, that if a man wins 
above the ſum mentioned in the ſtatute at play, and the. 
winner owes F. $. the like ſum, who demands his mo- 
ney, and thereupon the winner tells him, that ſuch an 
one ViZ. the loſer, was indebted to him, and that he 
would give him his bond for the money, which he accord- 
ingly does; in this caſe, if F. S. is not privy to the 
money's being won at play, he 1s not within the ſtatute. 
2 Med. 279. X | 
4+ It ſeems to be the better opinion, that a perſon's 
loling 801. at one meeting, for which he gives ſecurity, 
and 701. more at another meeting, to the ſame perſon, 1s 
not within the ſtatute ; but if theſe ſeveral meetings were 
appointed to evade the ſtatute, it might be otherwiſe. 
2 Med. 54 
5. But it hath been adjudged, that if A. and B. enter 
into articles to run a horſe-race ſuch a day for 100 /. 
which is won by A. and farther in the ſame articles, 
that on a ſubſequent day, 4. ſhould at B's requeſt, bring 
his horſe to run againſt him for 2co /. more, which B, 
never requelts, though only 100 /. is won by 4. which is 
not above the ſum mentioned in the ſtatute, yet the con- 
tract being for more than 100 /. makes the whole bargain 
void ab initio, and within the ſtatute ; which being made 
to prevent the uſe of exceſſive gaming, ought to be con- 
ſtcued in the molt extenſive manner that can be to anſwer 
that end. 2 Lev. 94. 1 Vent, 253, 8. C. 


b) 


. Lev. 244. 
'as law by Holt Che ]. 


1 Salk. 345. | 
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is preſently delivered, and alſo 200 1. for! which a bond 
is given ; this 1s not within the ſtatute, which extends to 
thoſe caſes where credit is giver for any ſum loſt at play 
above 100/7, without any regard to what was loſt in 
ready money ; and here the watch is in the nature of 
ready money ; and therefore not within the ſtatute, x 


> Sid. 394, S. Ce 


7+ It hath been adjudged, that if a perſon loſes 607. 
to one, and 6o/., to another, at one fitting, or if he 
loſes to each of three or four people 50 /. or any other ſum 
not exceeding 100 /. that this is not within the ſtatute. 

8. It two are at play at backgammon, and one of the 
players ſtirs a man, but does not move it from the point, 
Upon which there enſues a wager of one hundred guineas, 
v1. whether he who ſtirred the man was obliged to play 


rit, and the determination left to the groom-porter, who 


determines that he was not ; this is not within the ſtatute, 
for the money was not loſt on the chance of the play, 
but on the right of the play, which is a collateral matter, 
I Salk. 344, 484, 487. 4 Med, 409, 5 Med. it. Comb. 
328. Okin. 572, 1 Lutw. 4S7. | 

Stat, 10 & 11 Will, 2, 7. fer. All lotteries are 
declared to be public nufances ; and all grants, patents, 
and licences for ſuch lotteries are againit law. 


thrown at, or ſhall play, draw, or throw at any lottery, 
either by dice, lots, cards, balls or any other numbers or 
figures, or any other way whatſoever : and every perſon 
\who ſhall expoſe to be played, drawn, or thrown at, any 
ſuch lottery, play, or deviſe, ſha'l forfeit five hundred 
pounds, one third to the King, one third to the poor, 
and one third with double coſts to him that ſhall ſue 
in the courts at efminſter ; and the offenders ſhall like= 
wiſe be profecuted as common rogues, accorcing to the 
ſtatutes in that caſe made and provided. | 

Sed. 3- And every perſon who ſhall play, throw or 
draw at any ſuch lottery, play or device, ſhall forfeit 
twenty pounds in like manner, re FF | 

And by ſtat. 9 Ann. cap. 6. [. 56. All Juſtices of 
the peace, mayors, conſtables and other civil officers, 
(hall uſe their utmoſt endeavours to prevent the drawing 
of any ſuch unlawful lottery, by all lawful ways and 
means 3 and every perſon who ſhall ſet up, or by writ- 
ing or printing publiſh any ſuch unlawful lottery, with 
intent to have ſuch lottery drawn, ſhall forfeit 1007, 
one third to the King, one third to the poor, and one 
third with ſull coſts to him who ſhall ſue in the courts at 
Weſtminſter. | | 

By the ſtat. 9 Ann. cap. 14. /. 1. it is enaQted, 
< That all notes, bills, bonds, judgments, mortgages 
or other ſecurities or conveyances whatſoever given, 
granted, or entered into, or executed by any perſon or 
perſons whatſoever, where the whole or any part of the 
conſideration of ſuch conveyances or ſecurities ſhall be for 
any money or other valuable thing whatſoever won by 
gaming or playing at cards, dice, tables, tennis, bowls, 
or other game or games whatſoever, or by betting on the 
ides or hands of ſuch as do game at any of the games 
aforeſaid, or for the re-imburſing or repaying any money 
knowingly lent or advanced for fch gaming or betting, 
as foreſaid, or lent or advanced at the time and place of 
ſuch play, to any perfon or perſons ſo gaming or betting, 
as aforeſaid, or that ſhall, during ſuch play, fo play or 
bet, Thall be utterly void, fruſtrate, and of none effect, 
to all intents and purpoſes whatſoever ; and that where 
ſuch mortgages, ſecurities, or other conveyances, ſhall be 
of lands, tenements or hereditaments, or ſhall be ſuch as 
1ncumber or affe&t the ſame, ſuch mortgages, ſecurities 


uſe and benefit of, and ſhall devolve upon fuch perſon 
or perſons as ſhould or might have, or be in:itled to 


Foe or grantors thereof, or the perfon or perſons, 
o incumbering the ſame, had been naturally dead, and 
as if ſuch mortgages, ſecurities or other conveyances had 
| been made to ſuch perſon or perſons ſo incumbering the 


fame ; and that all grants or conyeyances to be made 
for 


I Salk. 345. S. C, cited 


Sect. 2, No perſon {hall expoſe to be played drawn, or 


or other conveyances, ſhall enure and be to and for the 


ſuch Jands, tenements or hercditaments, in caſe the ſaid 
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G6 A M 
for the preventing of ſuch lands, tenements, or heredita- 
ments from coming to, or devolving upon ſuch perſon or 


ſons hereby intended to enjoy the ſame, as aforeſaid, 
Fall be deenind fraudulent and void, and of none effect, 


; intents and purpoſes whatſoever. _ | | 
to BE And it is farther enaGied, that any perſon- wh J 


ſhall at one time or fitting, by playing at cards, dice, 
tables, or other game or games whatſoever, or by betting 
on the fide or hands of ſuch as do play, at any of the 
games aforeſaid, loſe to any one or more perſon or Per- 
ſons ſo playing or betting, in the whole, the ſum or value 


of ten pounds, and {hall pay or deliver the ſame, or any 


art thereof, the perſon-or perſons ſo lofing and paying, 
or delivering the ſame, ſhall be at liberty within three 
months then next, to ſue for and recover the money or 
oods ſo loſt, and paid or«delivered, .or any part thereof, 
from the reſpeCtive winner and winners thereof, with coſt 
of ſuit, by ation of debt founded on this a&t, to be pro- 
ſecuted in any of. her Majeſty's courts cf record, in 
which actions or ſuits, no effoin, protection, wager of 
law, priviiege of Parliament, or more chan one impar- 
lance ſhall be allowed 3 in which actions it ſhall be ſufh- 
cient for the plaintiff to alledge, that the defendant or de- 
fendants are indebted to the plaintiff, or received to the 


_ plaintiff's uſe, the monies ſo loſt or paid, or converted 


the goods won of the plaintiff to the defendant's uſe, 


whereby the plaintiff's aCtion accrued to him, according to | 


the form of this ſtatute, without ſetting forth the ſpecial 
matter; and in caſe the perſon or perſons, who ſhall Ioſe 
ſuch money or other thing, as aforeſaid, ſhall not within 


the time aforeſaid, really and bona fide, and without covin. 
and colluſion, ſue, and with effect proſecute for the mo- 


ney or other thing, ſo by him or them loſt, and paid or 
delivered, as aforeſaid, it ſhall and may be lawful to and 


for any perſon or perſons, by any ſuch aEtion or ſuit, as 


aforeſaid, to ſue for and recover the ſame, and treble the 
value thereof, with coſts of ſuit, againſt ſuch winner or 
winners, as aforeſaid ; the one moiety thereof to the uſe 
of the perſon or perſons that will ſue for the ſame, and 
the other moiety to thg uſe of the poor of the pariſh where 
the offence ſhall be committed, I, | 
Sea. 3. And for the better diſcovery of the monies, 
or other thing ſo won, and to be ſued for and recovered, 
as aforeſaid, it 1s farther enaCted, that all and every :þ: 
perſon or perſons, who by virtue of this preſent act ſhall 
or may be liable to be ſued for the ſame, ſhall be obliged 
and compellable to anſwer upon oath ſuch bill or bills as 
ſhall be preferred againſt him or them, for diſcovering 
the ſum and ſums of money, or other thing ſo won at 
play, as aforeſaid. rs POR oh. | 
| $e&. 4. Provided, that upon the diſcovery and repay- 
ment of the money, or other thing ſo to be diſcovered 


and repaid as aforeſaid, the perſon or perſons who ſhall 
: ſo diſcover and repay the ſame as aforelaid, ſhall be ac- 


quitted, indemnified, and diſcharged from any farther or 


. other puniſhment, forfeiture, or penalty, which he or 


they might have incurred by the playing for, or winning 
ſuch money or other thing fo diſcovered and repaid as 


_ aforeſaid. 


Sed. 5. And it is farther enaCted, that if any perſon 
do or ſhall, by any fraud or ,ſhift, coſenage, circum- 
vention, deceit,. or. unlawful device or ill practice what- 


4 EE. 1 b> , " * SI 
ſoever, in playing at or with cards, dice, or. any the” 


games aforeſaid, or in or by. bearing a ſhare or. part in 


the ſtakes, wagers, or adventures, or in or by betting on 


the ſides or hands of ſuch as do or ſhall play as aforeſaid, 


| win, obtain, or acquire. to him or themſelves, or to any 
| Other or others, any ſum or ſums of money, or other va- 


luable. thing or things - whatſoever, or. ſhall at any one 


time or fitting win of any one or more perſon or perſons 


whatſoever, above the ſum of ten pounds ; that then every 
perſon or perſons ſo winning by ſuch ill praCtice as afore- 
ſaid, or winning. at any. one time or fitting above the 
faid ſum or, value of ten pounds, and, being convicted of 
any of the ſaid offences, upon an indictment or infor- 
mation to be exhibited againſt. him or them for that pur- 
poſe, ſhall forfeit five times the value of the ſum or ſums 
of money, or other thing ſo won as aforeſaid ; and, in 


aſe of ſuch ill praCtice as aforeſaid, ſhall be deemed in- 


VoL. Il, N? 82, 
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| famous, and ſuffer ſuch corporal puniſhment as in caſe of 


wilful perjury, and ſuch penalty to be recovered by ſuch 
perſon or perſons as ſhall ſue for the ſame by ſuch aQtion 
as. aforeſaid, 

' $87. 6. And whereas divers lewd and difſolute perſons 
live at great expences, having no viſible eſtate, profeſſion, - 
or calling to maintain themſelves, but ſupport thoſe ex- 
pences by gaming only; it is farther enaCted, that it 
(hall and may be Jawful for any two of her Majeſty's 
Juſtices of the peace in any county, city, or liberty what- 
ſoever, to cauſe to come or to be brought before them 
every ſuch perſon or perſons, within their reſpeQive 1i- 
mits, whom they ſhall h-ve juſt cauſe to ſuſpect to haye 


no viſible eſtate, profeſſion, or calling to maintain them- 


ſelves by, but do for the moſt part ſupport themſelves by 
gaming ; and if ſuch perſon or perſons ſhall not make it 
appear to ſuch Juſtites, that the 'principal part of his or 
their expences is not maintained by gaming, that then 
ſuch Juſtices ſhall require of him or them ſufficient ſure= 
ties for his or their good behaviour for the ſpace of twelve 
months, and in default of his or their finding ſuch ſecu- 
rities, to commit him or them'to the common gaol, there 
to remain until he or they ſhall find ſuch'ſureties: - 

- Set. 7. And it is farther enaQed, that if ſuch perſon 
or perſons ſo finding ſureties ſhall, during the time for 
which he or they ſhall be ſo bound to the good behaviour, 
at any one time or ſitting, play or' bet for any ſum or 
ſums of money, or other thing; exceeding in the whole 


| the ſum' or value of twenty ſhillings, that 'then ſuch 


playing ſhall be deemed or taken to be a breach of his or 
their behaviour, and a forſeiture of the recognizance given 
for the fame... 7156 T9 bono arfaigl as RE, 
Ser. 8, And for preventing of ſuch quarrels as ſhall 
or may happen: on” the account of gaming, it is farther 
enacted, that in caſe any perſon or perſons whatioever 
ſhall aſſault and beat, or ſhall challenge or provoke to 
tight, any other perſon or perſons whatſoever, upon ac- 
count of any money won by gaming, playing, or betting 
at any of the games aforefaid, ſuch perſon or perſons aſ(- 
ſaulting and beating, or challenging or provoking to fight, 
ſuch other perſon'or perſons, upon the account aforeſaid, 
(hall, being thereof convitted upon an inditment or in- 
formation to bz exhibited againſt him or them for that 
purpoſe, forfeit to her Majeſty all his goods, chattels, and 
perfonal eſtate whatſoever, and ſhall alſo ſuffer imprifon- 
ment, without bail or mainprize, in the common gaol'of 


the county where ſuch conviEtion ſhall be had, during 


the term of two years. 


Set, 9. Provided, that nothing in this aC&t ſhall extend 
to prevent or hinder any perſon or perſons from gaming 
at any of the games aforeſaid, within any of her Majeſty's 
palaces of 'St. "Fames or I/hitchall, during ſuch time as 
ber Majeſty, her heirs or ſucceſlors, ſhall be aQtually refi- 
dent at either the ſaid two palaces, or in any other royal 
palace, where her Majeſty, her heirs or 'ſucceflors, ſhall 
be aCtually reſifent, during the time of ſuch reſidence; ſo 
as ſuch playing be not in any houſe, lodging, or other 
part of any of the ſaid palaces, the freehold and inherit- 
ance whereof 1s or ſha]l be out of the crown, or is or ſhall 
be in leaſe to any perſon or perſons, during. ſuch time as 
ſuch freehold and inheritance ſhall be. out of the crown, 
or ſuch leaſe ſhall continue, and ſo as ſuch playing be; for 
ready money only. IT 1s LT BY. 

Upon a caſe ſtated at ni prius in. an aftinn by. the 
plaintiff, as indorſee of ſeveral promiflory notes, it ap- 
peared that the notes were given by the defendant to one 
Fohn Church, for money by him knowingly: advanced to 
the defendant to game with at dice,” and that Church in- 
dorſed them to the/plaintiff for a full _and' valuable conſi- 
deration, and that the*plaintiff .was/not: privy to, or had 
any notice, that any .-part of the money for which the 
notes were given had been lent for the purpoſe of gaming. 
Upon this a queſtion aroſe upon the ſtatute 9 Ann. c. 14. 
feet. 1. which fays, 4 That all notes, where -the; whole 
or any part of the conſideration 'is money knowingly.lent 
for gaming, ſhall be void to all intents-and purpoſes, what- 
ſoever,” whether the plaintiff could »maintain'this ;aftion 
againſt the defendant? And, after two arguments, the 


court were of opinion he could:nat; for it is making it 
> I-45 OI: * of 
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of ſome uſe to the lender, if he can pay his own debts 
with it ; and it will be a means to evade the aCt, it being 
ſo very difficult to prove notice on an indorſee. And 
though it be ſome inconvenitnce to an innocent man, yet 
that will not be a ballance|to thoſe on the other fide ; 
and the plaintiff is not without remedy, for he may ſue 
Church on his indoiſement ; and it is but the common 
hazard of taking notes of infants or feme coverts. As to 
what Zolt ſaid in Huſſey v. Jacob, it was not the point 
adjudged ; and the Chief Juſtice faid, he had ſeen a re- 
port wherein notice was taken, that all the learned part of 
the bar wondered at it. Stran. 1155. 

An action was brought for 15/, won as a wager at a 
horſe-race z and upon a caſe made and argued, it was 
determined, that the aCtion would not lie; for 16 Car. 2. 
cap. 7. has theſe words horſe-racing, and a great many 
other words, which are not particularly mentioned in. 9 
Ann. cap. 14. but are within the general words other game 
or games. And the court ſeemed to be of this opinion in 
_ Oates v. Collins, Trin. 6 Geo. 2. though it was never de- 
termined, See 1 Vent, 253. The defendant had judg- 
ment. 9Stran. 1159. | 

The plaintiff and defendant gamed together at toſſing 
up for five guineas a time ; and the plaintiff having woa 
all the defendant's ready money, lent him ten guincas at 
a time, and won it, till the defendant Rad borrowed a 
hundred and twenty guineas. In an action for money 
lent, it was inſiſted for. the defendant, that by the ſtatute 
9 Ann. c. 16. the plaintiff could not maintain an aCtion ; 
for by that act, © All notes, bills, bonds, judgments, 
mortgages, or other ſecurities or conveyances, given, 
_ granted, . drawn, entered into, or executed, for money 
knowingly lent and advanced to game with, are made 
void ;” and the borrowing on an agreement to pay 1s a 
ſecurity. But the Chief Juſtice beld this was not a caſe 
within the act, for there 1s not the word contrafted, as in 
the ſtatute of uſury : and the word ſecurities, as it ſtands 
in this act, muſt mean laſting liens upon the eſtate. 'The 
Parliament might think there would be no great harm in 
a parol contract, where the credit was not like to run 
very high, and therefore confined the act to written ſecu- 
rities; wherefore the plaintiff obtained a verdict for 1267. 
 Stran. 1249, | | 

The plaintiff brought his aCtion for 2007. as the loſer 
of ſo much by gaming ; and the queſtion was, upon 9 
Ann. cap. 14. which gives an action of, debt at any time 
within three months againſt the winner, whether the de- 
fendant could be held to ſpecial bail; the defendant's 
counſel comparing it to the caſe of actions upon penal ſta- 
tutes, where no bail is ever required. But the court held, 
there ought to be ſpecial bail in this caſe, which 1s at the 
ſuit of the party grieved, and wherein the ſaid defendant 
is a debtor to the plaintiff; and the clauſe 1s to be con- 
ſidered as remedial ; and therefore, upon conſideration, 
and talking with the other Judges, ipecial bail was or- 
dered. 9Stran. 1079. | | = 

8 Geo. 1. cap. 2. ſet. 36, 37. Every perſon who ſhall 
keep any office or place, under the denomination of fales 
of houſes, lands, advowſons, preſentations to livings, 
plate, jewels, ſhips, goods, or other things, for the im- 
provement of-ſmall ſums of money ; or ſhall ſell or expoſe 
to ſale the ſame, or any of them, by way of lottery, or 
by lots, tickets, numbers, or figures ; or ſhall make, print, 
advertiſe, or publiſh propoſals or ſchemes for adyancing 
ſmall ſums of money by ſeveral perſons, amounting in 
the whole to large ſums, to be divided among them by 
the chances of the prizes in ſome public lottery ; or ſhall 
deliver out tickets to the perſons advancing ſuch ſums, to 
intitle them to a ſhare of the money ſo advanced, accord- 
ing to ſuch propoſals or ſchemes ; or ſhall make, print, or 
publiſh any propoſal or ſcheme of the like nature, under 
any denomination whatſoever, and {hall be thereof con- 
vieted, on oath of one witneſs, by two Juſlices where the 
offence ſhall be committed, or the offender ſhall be found, 
he ſhall, over and above any penalties by any former act 
made againſt private lotteries, forfeit five hundred pounds, 
one third to the King, one third to the informer, and one 
\ third to the poor, to be levied by diſtreſs and fale, by war- 
rant of ſuch Juſtices; and ſhall alſo by ſuch Juſtices be 

| : 2. | | 
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| committed to the county gaol, without bail, ſor one whole 


year, and from thence till the faid ſum of five hundred 
pounds ſhall be paid : provided that perſons aggiieved may 
appeal to the next quarter-ſeſſions, And every perſon 
who ſhall be adventurer in, or any way contribute on the 
account of any ſuch fales, lotteries, propoſals, or ſchemes, 
{hall forfeit double the ſum contributed, with coſts, half 
to the King, and half to him that ſhall ſue in the courts 
at WYe/tmin/ter. | x 

Stat, 9 Geo, I. c 19. ſe. 4, 5. If any perſon ſhall, by 
colour of any grant from any ſorcign prince or ſtate, ſet 
up any lottery, or undertaking in the nature of a lottery, 
under any denomination whatſoever ; or ſhall make, 
print, or publiſh any propoſals for any ſuch lottery or un- 
dertaking; or ſhall ſell or diſpoſe of any ticket in any 
foreign lottery, and ſhall be convited thereof, on oath of 
one witneſs, before two Juſtices where the offence ſhall be 
committed, or the offender ſhall be found, he ſhall,. over 
and aboye any penalties by former aCts againſt unlawful 
lotteries, forfeit two hundred pounds ; one third to the 
King, one third to the informer, and one third to the 
poor ; to be levied by diſtreſs by warrant of ſuch Juftices; 
and ſhall alſo by them be committed to the common gaol 
for one year, and from thence till the ſ2id ſum of. two 
hundred pounds be paid : provided that perſons aggrieved 
may appeal to the next quarter-ſe/Hons. =—_ | 

Stat. 2 Geo. 2. 7. 23, ſe. g. Where it ſhall be proved, 
on the oath of two witneſſes, before any ſuſtice of. the 
RENEE, as well as where he ſhall find upon his own. view, 
that any perſon bath uſed any unlawful game contrary to 
the ſtatute 33 en. 8. cw. 9. the ſaid Juſtice ſhall have 
power to commit him to priſon without bail, unleſs and 
until he ſhall enter into recognmzance, with ſureties or 
without, at the diſcretion of the Juſtice, that he ſhall nor 
from thenceforth pſay at or 'ufe ſuch unlawtul game. 

Stat. 6 Geo. 2. ©. 35. ſe. 29, yo. If any perſon ſhall 
ſell, procure, or deliver any ticket, receipt, chance, or 
number, in any forcign or pretendet] foreign lottery, or 
in any claſs, part, or divihon thercof, or in any under- 
taking in the nature oi a lottery ; or ſhall ſell, procure, or 
deliver any ticket, reccipt, chance, or number in any du- 
plicate or pretended duplicate of any foreign or pretended 
foreign lottery; or ſhall receive any money for any ſuch 
ticket, receipt, chance, or number, or in confideration of 
any money to be repaid in caſe any ticket or number, in 
any forcign or pretended foreign lottery, or any claſs, part, 
or diviſion thereof, ſhall prove ſortunate; and {hall be 
convicted thereof in the courts at //emin/ter, or on the 
oath of one witneſs, before two Juſtices where the oifence 
ſhall be committed, or the offender ſhall be found, he 
ſhall forfeit two hundred pounds ; one third to the King, 
one third to the informer, and one third to the poor z (the 
ſame (in caſe of conviction before the Juſtices) to be le- 
vied- by diſtreſs, by warrant of ſuch Juſtices ; and ſhall 
alſo be committed to the common gaol for a year, and 
from thence till the two hundred ponnds be paid: pro- 


ter-ſeſlions. | 


ſet up, continue, or keep any office' or place, under the 
denomination of a fale of houſes, lands, advowſons, pre- 
ſentations to livings, plate, jewels, ſhips, goods, or other 
things by way ot lottery, or by lots, tickets, numbers,-or 
fizures, cards or dice ; or fhall make, print, advertiſe, or 
publiſh propoſals or ſchemes for advancing ſmall ſums- by 
ſeveral perſons, amounting in the whole to large ſums, 
to be divided among them by chance of the prizes in ſome 
public lottery eſtabliſhed by a&t of Parliament ; or ſhail 
deliver out tickets to the perſons advancing ſuch ſums, to 
intitle them to a {hare of the money ſo advanced, accord- 
ing to ſuch propoſals or ſchemes ; or ſhall expoſe to ſale 
any houſes, lands, advowſons, preſentations to livings, 
plate, jewels, ſhips, or other goods, by any game, method, 
or device whatſoever, depending upon, or to be detcr- 
mined by any lot or drawing, whether it be out of a 
box or wheel, or by cards or dice, or by any machine, 
engine, or device of chance of ' any kind whatſoever ; he 
ſhall, on conviction before any Juſtice of the peace (or 
| Mayor), on the oath of one witneſs, or view of ſuch 
| Jaſtice, 


vided that. perſons aggrieved may appeal to the next quar- 


Stat. 12 Geo. 2. & 28. ſe. 1. If any perſon ſhall erect, 
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Juſtice, or confeſſion, forfeit two hundred pounds, by di- 


- refs and fale, by warrant of one Juſtice of the county 


or town where the offence ſhall be committed ; which 
ſaid forfeiture (after deduCting reaſonable charges of the 
proſecution) ſhall go, one third tO the informer, and 
two thirds to the poor of the pariſh, except in Bath, 
where the ſaid two thirds ſhall go to the poor of the hoſ- 
ital there. | 
$2. 2. The games of ace of hearts, faro, baſſet, and 
hazard, ſhall be deemed games or lotteries by cards of 
dice; and every perſon who ſhall ſet up or keep theſe 
ames, ſhall be liable to all the above mentioned penal- 
ties for ſetting up or keeping any the games or lotteries 
in this a&t mentioned. | 
$:8. 3. And every perſon who ſhall play, ſet at, ſtake, 


'or punt at any of the faid games, ſhall forfeit fifty pounds 
 jn like manner. 


* 8:8. 4+ Moreover, every ſuch fale of houſes, lands, 
advowſons, preſentations, plate, jewels, ſhips, goods, or 
other things, by any game, lottery, machine, engine, or 
other device, depending upon any chance or lot, ſhall be 
void; and the ſame being expoſed to ſale in manner 
aforefaid, ſhall be forfeited to ſuch perſon as ſhall ſue for 
the ſame in any court of record, or at the afſizes. 

Se&. 5. But if any perſon think himſelf aggrieved 
by the judgment of any Juſtice or Mayor, he may ap- 
peal to the next ſcſhons, giving reaſonable notice to the 

roſecutor, and entering into a recognizance before ſyme 
Juſtice of the peace, , where the conviction was made, 


With two ſureties, on condition to' try ſuch appeal at 


ſuch next ſeſſions; and if the conviction ſhall be af- 

firmed, the party appealing ſhall pay to the proſecutor 

treble colts. "<7 Ws 
$28. 6. And no conviction ſhall be quaſhed by the 


ſeſſions for want of form; nor ſhall be removed by cer- 


tiorari, till after determination in the ſeſſions. 
Set. 8. And if the offender ſhall not have ſufficient 
goods whereon to levy the penalties, or ſhall not imme- 


diately pay or give ſecfirity for the ſame, the Juſtice be- 


fore whom he ſhall be convicted may commit him to the 
common gaol, not exceeding fix months. 42 
Stat. 18 Geo. 2. cop. 34. ſeft. 1. No perſon ſhall keep 


any houſe, room, or place for playing, or ſuffer any per- 


ſon within ſuch place to play at roly-poly, or any other 
game, with cards or dice, already prohibited by the laws 
of this realm ; and if any perſon ſhall keep ſuch houſe, 


_ or ſuffer any perſon to play at roly-poly, or other game 


with cards or dice, prohibited by law, he ſhall be liable 
to the penalties and proſecution as by the aCt of the 12 
Geo. 2. c. 28. | 
$:. 2. And if any perſon ſhall play at roly-poly, or 
any game with cards or dice, prohibited by law, he ſhall 
be liable to the penalties and proſecution as by the ſaid 


a& of the 12 Ges. 2. 


| $24, 4+ And it 'any witneſs ſhall negleR or refuſe to 
appear upon ſummons, or ſhall refuſe to give evidence, 
or give falſe evidence, he ſhall forfeit fifty pounds by diſ- 
treſs, by warrant of the perſon iſſuing ſuch ſummons ; 
and if he have not ſufficient goods whereon to levy the 
fiſty pounds, he ſhall be committed to the common gaol 


F ; 


for fix months; | 


S:4. 5, No perſon, other than the plaintiff and de- 
fendant, tball he incapacitated from being a witneſs, 
touching any offence againſt the laws for preventing ex- 
ceſive and deceitful gaming, by reaſon of having played, 
betted, or ſtaked at any prohibited game. _ | 
_ $24, 7, And no privilege of Parliament ſhall be al- 


_ lowed to any perſon, againſt whom a proſecution ſhall be 
commenced for the keeping any common gaming-houſe, 
or place for playing at any prohibited game. | 


| dtat. 25 Geo. 2. cap. 36. ſe. 2, Whereas the mul- 
titude of places of entertainment for the lower ſort of 


_ people is a great cauſe of thefts and robberies, as they are 
. thereby tempted to ſpend their ſmall ſubſtance in riotous 


pleaſures, and in conſequence are put on. unlawful me- 
thods of ſupplying their wants, and renewing their plea- 


| ſures: in order therefore to prevent the ſaid temptation 


io thefts and robberies, and to correCt as far as may be 
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the whole kingdom, and is produQtive of much miſchief 


and inconvenience : - be it enaCted, &c. that any houſe, 
room, garden, or other place kept for public dancing, 
muſic, or other /public entertainment of the like kind, 
in the cities of London and 1/eflminſ/ter, or within twenty 

miles thereof, without a licence had for that purpoſe, 
from the laſt preceding Michaelmas quarter-ſeſſions of the 

peace, to be holden for the county, city, riding, liberty, 
or diviſion in which ſuch houſe, room, garden, or other 

place is ſituate (who are hereby authoriſed and impower- 

ed to grant ſuch licences as they in their diſcretion ſhall 

think proper), ſignified under the hands and ſeals of ſour 

or more of the Juſtices there aſſembled, ſhall be deemed a 

Yiſorderly houſe or place ; and every ſuch licence ſhall be 

ligned and ſealed by the ſaid Juſtices in open court, and 

afterwards be publicly read by the clerk of the peace, 

together with the names of the Juſtices ſubſcribing the 

ſame; and no ſuch licence ſhall be granted at any ad- 

Journed ſeſſions, nor ſhall any fee or reward be taken for 

any ſuch licence: and it ſhall and may be lawful to and 

for any conſtable, or other perſon, being thereunto au- 

thoriſed by warrant under the hand and ſeal of one or 

more of his Majeſty's Juſtices of the peace of the county, 

city, riding, diviſion, or liberty where ſuch houſe or 
place ſhall be ſituate, to enter ſuch houſe or place, and to 

(eize every perfon who ſhall be found therein, in order 

that they may be dealt with according to law : and every 

perſon keeping ſuch houſe, room, garden, or other place, 

without ſuch licence as aforeſaid, thall forfeit the ſum of 
one hundred pounds to ſuch perſon as ſhall ſue for the 

ſame, and be otherwiſe puniſhable as the law diteQs in 

caſes of diſorderly, houſes, 

Set. 3. Provided, that in order to give notice what 
places are licenſed purſuant to this aCt, there ſhall be af- 
hxed and kept up in ſome notorious place over the door 
or entrance of every ſuch houſe, room, garden, or other 
place, kept for any of the ſaid purpoſes, and fo licenſed 
as aforeſaid, an inſcription in large capital letters, in the 
words following ; videlicet, LICENSED PUR- 
SUANT TO ACT OF PARLIAMENT 
OF THE TWENTY-FIFTH OF KING 
GEORGE THE SECOND; and that no ſuch 
houſe, room, garden, or other place, kept for any of the 
ſaid purpoſes, although licenſed as aforeſaid, ſhall be open 
for any of the ſaid purpoſes before the hour of five in the 
afternoon ; and that the affixing and keeping up of ſuch 
inſcription as aforeſaid, and the faid limitation or reſtric- 
tion in point of time, ſhall be inſerted in, and made'con- 
ditions of every ſuch licence; and in caſe of any breach 
of either of the ſaid conditions, ſuch licence ſhall be for- 
teited, and ſhall be revoked by the Juſtices of the peace 
in their next general or quarter-ſe{hons, and ſhall not be 
renewed ; nor ſhall any new licence be granted to the 
ſame perſon or perſons, or any other perſon on his or 
their, or any of their behalf, or for their uſe or benefit, 
directly or indireCtly, for keeping any ſuch houſe, room, 
garden, or other place, for any of the purpoſes aforeſaid. 

Sef?. 4. Provided, that nothing in this at ſhall ex- 
tend, or be conſtrued to extend, to the theatres-royal in 
Drury-lane ,and Covent-garden, or the theatre commonly 
called the King's Theatre in the Haymarket, or any of 
them ; nor to ſuch performances and public entertain- 
ments as are or ſha}l be lawfully exerciſed and carried' on 
under or by virtue of letters patent, or licence of the 
crown, or the licence of the Lord Chamberlain of his 


| Majeſty's houſhold. 


Set. 5. And in order to encourage proſecutions againſt 
perſons teeping bawdy-hoaſes, gaming-houſes, or other 
diforderly houſes; be it enacted, &c. that if any two 
inhabitants of any pariſh or place, paying ſcot and bear- 
ing lot therein, do give notice in writing to any con- 
ſtable (or other peace-officer of the like nature, where 
there is no conſtable of ſuch pariſh or place) of any per- 
ſon keeping a bawdy-houſe, gaming-houſe, or any other 
diſorderly houſe in ſuch pariſh or place, the conſtable, or 
ſuch officer as aforeſaid, ſo receiving ſuch notice, ſhall 
forthwith go with ſuch inhabitants to one of his Majeſty's 
Juſtices of the peace of the county, city, riding, diviſion, 


thc habit of idleneſs, which is become too general over | 


or liberty in which ſuch pariſh or place does lie ; = 
ails 
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ſhall, upon ſuch inhabitants making oath before ſuch Juſ- 
tice, that they do believe the contents of ſuch notice to be 
true, and entering into a recognizance in the penal ſum of 
roonty pounds each, to give or produce material evidence 
againſt ſuch perſon for ſuch offence, enter into a re- 
cognizance in the penal ſum of thirty pounds, to proſe- 
cute with effect ſuch perſon for ſuch offence, at the next 
general or quarter-ſeſſion of the peace, or at the next al- 
ſizes to be holden for the county in which ſuch parith or 
place does lie, as to the faid Juſtice ſhall ſeem meet : 
and ſuch conſtable or other officer ſhall be allowed all 
the reaſonable expences of ſuch proſecution, to be aſcer- 
tained by any two Juſtices of the peace of the county, 
city, riding, diviſion or liberty where the offence ſhall 
have been committed, and ſhall be paid to the ſame by 
the overſeers of the poor of fuch pariſh or place; and in 
caſe ſuch perſon ſhall be convicted of fuch offence, the 
overſcers of the poor of ſuch pariſh or place ſhall forth- 
with pay the ſum of ten pounds to each of ſuch inha- 
bitants; and in caſe ſuch overſeers ſhall negleCt or refuſe 
to pay to ſuch conſtable or other officer fuch expences of 


the proſecution as aforeſaid, or ſhall negle& or refuſe to! 


pay upon demand, the ſaid ſums of ten pounds and ten 
pounds, ſuch overſeers, and each of them, ſhall forfeit 
to the perſon intitled to the fame, double the ſum {ſo re- 
tuſed or negleCted to be paid. 

Sec?. 6. Provided, that upon ſuch conſtable or other 
officer entering into ſuch recognizance, to proſecute as 
aforeſaid, the faid Juſtice of peace ſhall forthwith make 
out his warrant to bring the perſon fo accuſed of keeping 
a bawdy-houſe, gaming-houſe or other diforderly houſe, 
before him, and thall bind him or her over to appear at 
\uch general or quarter-ſeſſions or aſſizes, there to anſwer 
to ſuch bill of indictment as ſhall be ſound againſt him 
or her for ſuch offence. And ſuch Juſtice ſhall and may, 
if in his diſcretion he thinks fit, likewiſe demand and 
take ſecurity for ſuch perſon's good behaviour in the mean 
time, and until the ſaid indictment ſhall be found, heard 


and determined, or be returned by the grand jury not to| 


be a true bill, 

$22. 7. Provided alſo, that in cafe ſuch conſtable 
ſhall negle&Et or refuſe, upon ſuch notice, to go beſore 
any Juſtice of the peace, or to enter into ſuch recogni- 
Zance, or ſhall be wilfully negligent 1n carrying on the 
ſaid proſecution, he ſhall for every ſuch offence ſorfeit 
the ſum of twenty pounds to each of ſuch inhabitants, 
ſo giving notice as aforeſaid. 

Jeez, 8, And whereas, by reaſon of the many ſubtile 
and crafty contrivances of perſons keeping bawdy-houſes, 
gaming-houles or other diforderly houſes, it is difficult to 
prove who 15 the rea} owner or keeper thereof, by which 
means many notorious offenders have eſcaped puniſh- 
ment 3 be it enacted, &c. That any perſon who ſha!l at 
any time hereafter appear, aft or behave him or her- 
ſelf as malter or miſtrefs, or as the perſon having the 
Care, government or management of any bawdy-houle, 

gaming-houſe or other diſorderly houſe, ſhall be deemed 
and taken to be the keeper thereof, and ſhall be liable 
to be proſecuted and puniſhed as ſuch, notwithſtanding 
he or ſhe ſhall not in fact be the real owner or keeper 
thereof, | | | FI} 

Sect. 9. Provided nevertheleſs, that upon any ſuch 
proſecution againſt any perſon for keeping a bawdy-houſe, 
gaming-houle, or other diſorderly houſe, any perſon may 
give evidence againſt the defendant, or on behalf of the 
defendant in ſuch proſecution, notwithſtanding his or her 
being an inhabitant or pariſhioner of the ſaid pariſh or 
place, or having entered into ſuch recognizance as afore- 
laid, | | | | | 
Sea. 10. And no indiftment which ſhall be preferred 
againſt any perſon for keeping a bawdy-houſe, gaming- 
houſe, or other diſorderly houſe, ſhall be removed by any 
writ of certiorari into any other court ; but fuch indiCt- 
ment ſhall be heard, tried, and finally determined at the 
ſame general or quarter-ſeſſion or aſſizes, where ſuch in- 
diftment ſhall have been preferred (unleſs the court ſhall 
tink proper, upon cauſe ſhewn, to adjourn the ſame ;) 
any luch writ or allowance thereof notwithſtanding. 


| 
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Stat. 39 Geo. 2. cap. 24. fe 14 If any perſon li- 
cenſed to ſell any ſorts of liquors, or who ſhall ſc] or 
ſuffer the ſame to be ſold in his houſe, outhouſe, ground, or 
apartment thereto belonging, ſhall knowingly ſuffer any 
gaming with cards, dice, draughts, ſhuMe-boards, miſh- 
lippt or billiard tables, ſkittles, nine- pins, or with any 


other implement of gaming, in his houſe, outhoulſe, 


ground, or apartment thereto belonging, by any journey- 
men, labourers, ſervants, or apprentices ; and ſhall be 
canvicted thereof on confeſſion, or oath of one witneſs 
before one Juſtice, within-{ix days after the offence com- 
mitted ; he thall forfeit for the firſt offence forty ſhillings, 
and for every other offence ten pounds, by diſtreſs by 
warrant of ſuch Juſtice; three fourths of which ſhall be 
to the churchwardens for the uſe of the poor, and oue 
fourth to the informer. | 

Set. 15. And if any journeyman, Jabourer, appren= 
tice, or ſervant, ſhall game in any houſe, outhouſe, 
ground, or apartment thereto belonging, wherein any li- 


quors fſha!l be fold ; and complaint thereof ſhall be made 


on oath before one. Juſtice where the offence ſhall be 
committed ; he ſhall iſſue his warrant to the conſtable or 
other peace-officer of the place wherein the offence is 
charged to have been committed, or where the offender 
{hall reſide, to apprehend and carry the offender before 
ſome Jultice of the place where the offence ſhall be com=- 
mitted, or where the offender ſhall reſide; and it ſuch 
perſon thall be convicted thereof by the oath of one wit- 
neſs or conleſlion, he {hall forfeit not exceeding twenty 
ſhillings, nor leſs than five ſhillings, as the Juſtice ſhall 
order, every time he ſhall fo offend and be convicted as 
aforeſaid; one fourth to the informer, and three fourths 
to the overſcers for the uſe of the poor ; and if he ſhall 
not forthwith pay down the ſame, ſuch Juſtice ſhall com= 
mit him to.the houſe of correction or fome other priſon 
of the place where he ſhall be apprehended, to be kept to 
hard labour for any time not exceeding one month, or 
until he ſhall pay the forfeiture. | 

Sect. 16. And any Juſtice, unto whom complaint upon 
oath ſhail be made of any offence committed againſt this 
act, ſhall iſlue his warrant for bringing before him or 
ſome other Juſtice of ſuch place, the perſon charged with 


ſuch offence ; and the Juſtice before whom he is brought _ 


(hall hear and determine the matter, and proceed to judg- 
ment and conviction ; and if it ſhall appear upon oath to 
the ſatisfaction of ſuch Juſlice, that any perſon within 


his juriſdiction can give material evidence on behalf of 


the proſecutor or of the perſon accuſed, and. who will not 
voluntarily appear, he ſhall iffue bis ſummons to convene 
him to give his evidence ; and if he ſhall negleQ or refuſe 
to appear on ſuch ſummons, and no juſt excuſe ſhall be 


offered, then (on proof upon oath of the ſummons having 


been duly ſerved upon him) he ſhall iſſue his warrant to 
bring ſuch witneſs before him ; and on his appearance, if 
he ſhall cefuſe to be examined on oath, without offering 
juſt cauſe for ſuch refuſa], the Juſtice ſhall commit. him 
to the public priſon ſor any time not exceeding three 
months. | | $54.1 


S282. 17. And no perſons charged on oath with being 


guilty of any of the offences puniſhable by this at, and 
which ſhall require bail, ſhall be admitted to bail, before 
twenty-four hours notice, at leaſt, ſhall be proved by oath 
to have been given in writing to the proſecutor, of the 


names and places of abode of the perſons propoſed to be. 


bail for any fuch offender or offenders, unleſs the bail 
offered ſhail be well known to the Juſtice or Juſtices, and 
he aud they ſhall approve of them ; and every ſuch of- 
fender and offenders, who ſhall be bound over to the ge- 
neral quarter-ſe{ſhons of the peace, or gaol-delivery of the 
county, city or town, wherein the offence charged on 
him ſhall bave been committed, to anſwer any ſuch of- 
fences puniſhable by this aCt, ſhall be tried at ſuch general 


| quarter-ſefſions of the peace, or feſhons of oyer and ter- 
miner and gaol-delivery, which ſhall be held next aftec 


his, her, or their being apprehended, unleſs the court ſhall 
think fit to put off the trial on juſt cauſe made out to 
them. Þ-:; w 
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$:4. 18. And in all proceedings on this aQ, any perſon 
ſhall be admitted to be a witneſs, notwithſtanding his 
being an qa 6 of the place wherein the offence ſhall 


have been committed, - 


$22. 19. And the Juſtice before whom any perſon 


Niall be convicted upon this aCt, (hall cauſe the con- 
viction to be drawn up in the form or to the cifect fol- 
lowing : | 


BE it remembered, that on this — 
— in ihe - - year of his 1ajeſty's 
reign, A. B. is convicted before me —— —— one of hts 1M4a- 
je/ty's Tuflices of the peace for the ſaid county of 
or for the —— riding or diviſion of the Jaid county of 
——— or for the aty, tberty, or town of (as the 
caſe ſhall happen to be) for and — the ſaid 
——— do adjudge him, or her, ts pay and forfeit fir the 
ſame, the ſum of . Grven under — 
year afareſad. NE. 


To wit. j 


"The fame to be written upon parchment, and tranſ- 
mitted to the next ſcſhons, .to be filed amongſt the re- 
cords ; and/if any perſon {hall appeal to the ſaid feilions, 
the Juſtices there' ſha!l, upon receiving the ſaid convic- 
tion, proceed to hear and determine the matter, 


$-. 2D. And no cert:orart (hall be granted, to remove 
{ - - ' 


any proceedings on. this act. © hrs 

'$:. 21. And if any perfon convicted of any ofcnce 
paniſable by this aft, ſhall think himſelf aggrieved; by 
the judgment of the Jaltice before wham he hall have 


been convicted, he may appeal to the next felſivns, and 


the cxecution of the judgment ſhall in ſuch caſe be ſu- 


ſpended ; the perſon convicted etftering into recognizance 


at the time of the conviction, with two ſureties by double 


the ſum he ſhall have been acjudged to pay, upon con- 


dition to profecute ſuch appeal with effet, and to be 


forthcoming to abide the judgment and determination of 
" the ſaid ſeſſions; and the ſelſions. ſhall award ſuch coſts 


as ſ19!! appear juſt and reaſonable to be paid by either 


p2'ty 3 and if the judgment ſhall be affirmed, the appel- 


lant ſhall immediat-ly pay the ſum adjudged to be for- 
feited, together with ſuch colts as the court, ſhall award, 
or in detault thereot ſhall (:ffer the pains and penalties 
by this aCt inflicted vpon perſons reipeCtively who ſhall 
neplect to pay or ſhall not pay the forteitures by this act 
to be paid. 

$-. 22. And no perſon puniſhed by this aQt, ſhall be 
punified by any other law. 


2. Atons and pleadings. 


which B. gave (-curity, and then they appointed another 
raceting, and 4, won 701. more of B. the queſtion was, 
whether this was within the ſtatute. The court was d1- 
vided, which the plaintiff perceiving, diſcontinued his 
ation ; but the better opinion was, that it was not within 
the ſtatute ; though if it had been pleaded, that the fſe- 


veral meetings were poſitively appointed to eluJe the 


ſtatute, it might be otherwiſe, 
Car. 2. C. B, Hill v. Pheaſant, © 

H, wins 1001, of B. at play, and A. owing C. 100 /. 
brings C, to B. who owned the debt, and B.-gave C. a 
bond for the 1007, C, not being privy to the matter, 
accepted the bond, and afterwards put it in ſuit. The 
ooligor pleaded the {tatute, but the plaintiff diſcloſing the 


2 Mod. 54. Fill. 27 


_ whole matter, the court were of opinion upon demurrer, 


that it was not a caſe within the ſtatute ; and gave judg- 
ment ſor the plaintiff. 2 M14. 278. Mich. 29 Car. 2, 
C. B. Anon, - ON Ke, 

In debt upon articles for 1007. won at a horſe-race, 
defendant pleaded the covenants, by which it was farther 
agreed, that the plzintiff, at the requeſt of the defen- 
dant, would run his horſe again, at another day and 
Place, for 2007, more, and then pleads the flatute ; the 
plaintiff replied, that the defendant did not make ſuch 
requeſt. But upon demurrer the defendant had judg- 
ment. For though the ſtatute allows the loſing of a 
100 /, yet in this cafe the 1001. was not loſt [before] a 


ſecurity given to run for more. And though there was 
Vol. Il. XN? 82, | | 


_ day of 


the day, and 


— 
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but 1007, aQually loſt, yet the contraCt being forigis 
nally] made far more, it was void for the whole ab initio, 
and cannot be wade gocd by the ſubſequent event; 2 
Lev. 94. Mich. 25 Cur. 2. B. R« Edgehury v. Rofine 
dale, Vert. 253. S. C. by name of Zdeebat raw v. Roſ- 
Jenaen, Where the contraCt is entire, though: the wagers, 
are diſtinct, yet no part of the money is recoverable. 3 
Saik. 175. Cites Reftington's caſe. "The caſe of E£dgebury 
v. Roſindale, cited 5 76d. 352. in the caſe of Stanhepe 
ve Smith, is ſtated to have been upon articles of agree= 
ment concerning a horſe-match, wherein the defendant 
agreed to run four heats, at ſeveral days, for 40 {. each 


| beat ; aud this was held by my Lord Hale to be but one 


agreement, though to be run at ſeveral times, and the de- 
tendant in that caſe had judgment. PETE 
[ndeb. aff. Nies not for money won at plav, but there 
ought to be a ſpecial declaration; it was faid by two of 
the Judges, thbat'peradycnture, by ſpecial pleading, a good 
replication, may be made. Lutw. 180. I hitgrave v. 
Chaiicy, $. P. becauſe it wanted conſideration ; it being 
but executory. Per Holt Ch. J. 5 ed. 14. in caſe 
t JYVaiker v. Walker, ' 1 Salk. 23. Hard's caſe. S. P. 
/1:4. 129. Paſch. 3 Ann, B. R. Smith v. Atwry, not- 
withitanding the caſe..of Eccle/?on v. Lewin ; for per Hot 
Ch. J."theie is no way in the world to 'recover money, 
won at play, but by ſpecial efſurp/it. And the ation 
{hould_ be brought upon the agreement of the parties, 
It is true, when two agree to play for ſo much money, 
that is an actual promilc ; but if either win, there is no 
debt ariſes; for nothing but a meritorious valuable con- 
ſideration can raiſe a debt. 764i4, 129, 12 Mod. $1. 
S. P. But for money ſtaked on a wager, it lies ; being 
in a third perſon's hands, the winning the wager deter- 
mines the property. 2 Show. 82. contra. Ve 
dierne, 3 Lev. 118. contra. Epoietin v. Lewin, 2 Vent. 
157. contra. Sherborn v, Colebatch. A. general indebita- 
tus will not lie on a wager, or money won at play : but 
it mull be laid by way of mutual promiſes ſpecially, and 
lo judgment was reverſci, But the chief 1caſon was, 
decauſe the court would not countinance gaming, by_ 
giving fo. eaſy a remedy; and though the precedent of. 
Erglcion v. Lewin was ſhewn, in which judgment was 
allurined in Cams Scace. yet it would not prevail. Carth, 
338, Fackjon v. Colegrave. An expreſs promiſe will 
lupport an action. Per Parker Ch. ]J. 1o Mod. 312, 
Poſch. 1 Geo. B. R. | | | 
In an action upon a note for money -won at play, de- 
fendant pleaded the fiatute, and ſet forth, that at one 
fitting he loſt 85 /. to the plaintiff, and 40 /. more to //, 


| | But upon demurrer, judgment was given for the plaintiff; 
In debt 4. won 80 /. at one mceting of B. and for 


for the ſtatute intends a remedy, where more than 100 /, 
is loſt to one perſon, and at one ſitting ; but if it be loſt 
to ſeveral it is not within the aft. 5 14. 351. Trin. 
8 WW. 3. B. R. Stanhope v. Smith. | | 
As it A. loſes 95/. to B, and B. refuſing to play any 
longer with him, Z. loſes 10/. to C. at the ſame fitting, 
yet this ſhall not defeat Þ. of the money which he law- 
fully won. 5 Zed. 352. in the caſe of Stanhope v. Smith. 
'Phis ſecond loling being done on purpoſe to avoid the 
firlt debt of the 95 /. B. may ſet out the fraud ſpecially, 
and fo avoid it. 12 Med 258. in the caſe of Halter v. 
I/aiker, But Trin. 28 Car, 2. B. R. where A. had loſt 
to B, at one ſort of game go /. and to C. at another fort 
of game 30/7. and to D. at anovther ſort of game 60/. 
and in an action of debt on bond brought [for one of 
the ſums,] defendant pleaded the ſtatute, and that he loſt 
the ſeveral ſums as above, at the ſame time; it was de- 
murred to, becauſe it did not appear, that the ſeveral 
winners were partics together, or in truſt for one another, 
and that the ſtatute only voids debts won, where they are 
parties or in truſt for each other, and not to different 
-gamelters., But it was adjudged tor the defendant, the 
itatute being to be extended againſt play. 3 Kev. 671, 
Hudſin. v. Malm. | 
In an ation for money won at play, the firſt count 
was laid properly upon mutual promiſes, and the ſecond 
count was cumgue ettam ad ludum pradiftum lucrifecity 
&c. without a conſideration ; after verdiCt for the plain- 


tiff, judgment was ſtaid, Lord Raym, 1034, 
M m In 
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In an a&tion brought for 80 /. the defendant pleaded 
that he loſt it to the plaintiff at play;, and that at the 
ſame time he loſt 4o /. to F.S. at play; and then pleaded 
the ſtatute of gaming, &c. the plaintiff demurred ; and 
adjudged a good plea, ſince both the ſums amounted to 
more than 100 /. and were loſt at one ſitting ;. contra, if 
the 40 /. had been loſt by covin, to avoid the -payment of 
the 80 /. adjudged in C. B, Lord Raym. 452. 

The ſtat. of gaming may be pleaded by the acceptor of 
a bill of exchange payable to the plaintiff who was the 

winner. Lord Raym. 87. | 
The defendant was convicted on an information upon 
the gaming-act, which ſays that he ſhall forteit five 
times the value, to be recovered by a common informer, 
upon conviction. And it was moved, that a fine ſhould 
be ſet upon the defendant, if he refuſed to ſpeak with the 
informer. Sed per curiam; all the judgment we can 
give is, guad convictus oft; and a new action muſt be 
brought upon that judgment for the forfeiture, which 
was thought ſuſſicient to deter the offenders. In the caſe 
of recuſancy there 1s no other judgment. CZutw. 459, 
162. 5 Mcd. 43t. Cro. Car. 504. Co. Ent. 3062. 
The defendent was diſcharged without any fine or coſts. 
Stran, 1048. | | 

For more learning on this ſubjef, ſee 14 Vin. Abr. tit. 
Gaming. See Lottery, Plays and Games, 

Gang-daye, (Dies luftrationis,) and gang-weeks are 
mentioned in the laws of King Athel/tan. See Wous' 
t16n-weck. / 

Gaol, (Gazla, Fr. geole, 1. e. caveola, a cage for birds 
Is uſed metaphorically for a priſon. Cowell, 


I. By what authority gaols are erefted; 10 whom they 
belong, and who are to be at the charge of repairing them. 


2. To what place offenders are to be committed. 


3. At whoſe charge priſoners are to be carried to gadl; 
how they are to be jet on work, and how maintained 
therem. | | 


4. Of the «fence of breaking gaol. 


1. By what authority gaols are erefted; to whom they 
Belong, and who are to be at the charge of repairing them. 

Gaols are of ſuch univerſal concern to the public, 
that none can be erefted by any leſs authority than an 
act of Parliament. 2 //, 705, Hence the coroner 1s 
to enquire of the death of all perſons whatſoever who die 
in priſon, to the end that the public may be ſatisfied, 
whether ſuch perſons come to their end by the common 
courſe of nature, or by ſome unlawful violence, or un- 
reaſonable hardſhips put on them by thoſe under whoſe 
power they were confined. 3 Inf. 52, g1. 

Alſo all priſons and gaols belong to the King, although 
a ſubject may have the cuſtody or keeping of them. 
2 Int. 100. | 

And to this purpoſe, by the 5 FH. 4. cap. 10. reciting, 
« That divers conſtables of caſtles within the realm, 
being aſlligned Juitices of the peace by the King's com- 
miſhon, had by colour of ſuch commiſhon uſed to take 
people, to whom. they bore evil will, and impriſoned 
them within the faid caſtles till they have made fine and 
ranſom with the ſaid conitables for their deliverance ; 
and thereupon it is enacted, that none be impriſoned by 
any Juſtice of the peace but only in the common gaol, 
{ring to lords and others, who have gaols, their fran- 
 chiſe in this caſe, 

And it hath been holden, that the King's grant, ſince 
this ſtatute, to private perſons to have the cuſtody of 
prifoners committed by Juſtices of peace, is void ; and 
that the ſheriff ſhall have the cuſtody of all perſons taken 
by virtue of any precept or authority to him direCted, not- 
withſtanding any grant by the King of the cuſtody of 
Priſoners to another perſon. 1 Arid. 345. 4 Co. 34. as 
9 Ce. 119, Cro. Eliz, 829, 830. | 
 Alfo it 1s ſaid, that none can'claim a priſon as fran- 
Chiſe, unicſs they have alſo a goal-delivery ; and that 
therefore the dean and chapter of /Ye/min/ter, though they 
have the cuſtody of the Gatehouſe priſon, yet as they 
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ora to Newgate. 1 Salk, 343. Farefl. 81. per Holt 
b. }. L2G 
By the 14 £4. 3, cap. 10. it is cnaGted, © In the 
ha” of the gaols; which were wont to be in ward of 
the 
and accorded that they ſhall be rejoined to the ſherifts 
and the ſheriffs thall have the cuſtody of the ſame paols 
as before this time they were wont to have, and they ſhall 
put in ſuch under-keepers for whom they will anſwer. 
This ſtatute is confirmed by 19 Hen. 7. cap. 10. 

By the 3 Geo 1. cap, 15. © None ſhall purchaſe the 
office of gaoler, or any other officer pertaining to the 
high ſheriff, under pain of 500 /. 

And a gaoler in fat is as much puniſhable for a miſ- 
demeanor in his office, as if he were a rightful gaoler. 
2 Huwk. I 34. | 

Although divers lords of liberties have the cuſtody of 

riſons, and ſome in fee, yet the priſon itſelf is the 
King's pro bono publico, and therefore it is to be repaired 
at the common charge. 2 Inf. 589. 

But the matter is now regulated by the ſtat. 11 & 12 
I”, 3. cap. 19, by which it is enacted, © "That it ſhall 
and may be lawful for the Juſtices of the peace, or the 
greater number of them, within the limits of their com- 
miſſions, upon preſentment of the grand jury or grand 
juries, at the aſliſe, great ſeſſions, and general gaol-deli- 
ery held for the ſaid county, of the inſufficiency or in- 
conveniency of their gaol or priſon, to conclude and agree 
[apo ſuch ſum or ſums of money, as upon examination 
of able and ſuſſicient workmen ſhall be thought neceflary 
for the building, finiſhing, or repairing a public gaol or 
gaols, belonging to the ſhire or county whereof they are 
Juſtices of the peace; and by warrant under their hands 
and ſeals, or under the hands and ſeals of the greater 
number of them, by equal proportion to diſtribute and 


the ſeveral hundreds, lathes, wapentakes, rapes, wards, or 
other diviſions of the ſaid county ; and the Juſtices of 
peace are hereby authoriſed and empowered at the general 
quarter-ſeſſions, held for the reſpeCtive diviſions of the ſaid 
county, to direCt their warrants or precepts to high con- 
(tables, petty conſtables, bailiffs, or other officer or offi- 
cers, as they in their diſcretion ſhall think moſt conve- 
nient, for levying and colleCting the ſame. 
continued for ſeven years by the Io Ann. cap. 14, and 
made perpetual. _ | | 

And it is farther enated by the ſaid ſtatute /e. 2. 
« 'That if any perſon ſhall refuſe or neglect to pay his or 
their aſſeſſment, by the ſpace of four days after demand 
thereof by the proper officer appointed to collect the ſame, 
or {hall convey away his or their goods or eſtate, where- 
by the ſum or ſums of money ſoallefſed cannot be levied, 
then it ſhall and may be lawtul to*and for the ſaid col- 
letors, by warrant from any one of the Juſtices of the 
peace preſent at the ſaid general quarter-ſeſſions as afore- 
ſaid, to levy the ſum fo afleſſed by diſtreſs and ſale of 
the goods and chattels of ſuch perſon ſo refuſing or neg- 
leCting to pay ; and the goods and chattels then and 
there found, the diſtreſs ſo taken, to keep by the ſpace of 
four days at the coſts and charges of the owner 
thereof ; and if the ſaid owner do not pay the ſum or 
ſums of money {o rated or aflefled within the ſpace of 
the ſaid four days, then the ſaid diſtreſs to be appraiſed 
by two or more of the inhabitants where the ſame ſhall 
be taken, or other ſufficient perſons, to be ſold by the 
collector for payment of the faid money, and the over- 
plus of ſuch fale, (if any be) over and above the ſum 
ſo aſtefſed, and charges of taking and keeping of the diſ- 
trels, to be immediately returned to the owner thereof ; 
and the faid Juſtices of the peace are hereby authorized 
and impowered under their hands and ſeals, or under the 
hands and ſeals of the greater number of them, to con- 
ſtitute and appoint one or more ſufficient perſon or per- 
ſons to be receiver of the money o afleſſed ; the ſaid re- 
ceiver firſt giving ſecurity to be accountable, when 
thereunto required, for al] ſums of money received or 
diſburſed by him, in purſuance of ſuch order as he ſhall 
have received under the hands and ſeals of the Juſtices 


have no gaol delivery, they mult ſend a kalendar of the | 


of the peace, or the greater number of them ; and if es 
| al 


1eriffs, and annexed to their baliwicks, it is afſented © 


charge the ſum be levied for the uſes aforeſaid, upon 
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| id receiver or receivers, high conſtable, petty conſtable 


or other officers, ſhall, by the ſpace of four days after de- 
mand, refuſe to account for all ſums of money received 
by them in purſuance of this act; then it ſhall and may 
be lawful for the Juſtices of the peace, or the greater 
number of them, to commit him or them to priſon, 
there to remain without bail or mainprize, until he or 
they ſhall have made a true account, ſatisfied or paid 
ſuch ſum or ſums of money as ſhall appear to remain in 
his or their hands ; and the receipt of ſuch receiver ſhall 
be a ſufficient diſcharge to all high conſtables, petty con» 
ſtables, or other officer or officers, paying their propor- 
tion of ſuch aſſeſſments, and the diſcharge under the 
hands and ſeals of the Juſtices of the peace, or the greater 
number of them, at the aſliſe, great ſeſſions, and general 
gaol-delivery, to ſuch their receivers, ſhall be deemed and 
allowed as good and ſufficient releaſe, acquittance, or 
diſcharge in any court of law or equity, to all intents 
and purpoſes whatſoever ; and the ſaid Juſtices of the 
peace are hereby authorized and impowered to covenant, 
contract, and agree with any perſon or perſons for the 
well and ſufficient building, finiſhing and repairing of the 
ſaid gaol or gaols. See flat. 12 Geo. 2. Cc. 29. under 7:tle 
County rate. 

Sect. 4. Provided, that this aCt be not any wiſe hurt- 
ful or prejudicial to any perſon or perſons having any 
common gaol by inheritance, for term of life or for years; 
but that they ſhall have and enjoy the ſaid gaols, and the 
profits, fees, and commodities of the ſame, as they had or 
might lawfully have had before the making of this aCt, 
and as if this at had never been made. | 

$e2. 5. Provided alſo, that this aCt ſhall not extend 
to charge any perſon inhabiting in any liberty, city, 
town or borough corporate, which have common gaols 
for felons taken in the ſame, and commiſhons of aſliſe 
or gaol-delivery of ſuch felons for any aſleflment to the 
making the common gaol or gaols of the reſpective ſhire 
or county. i | 

And it is farther enaQted by the ſaid ſtatute, ſe. 6. 
&« That where any priſons or gaols (belonging to any 
county of this realm, or the dominion of //a/es) are 
ſituate upon any lands or hereditaments of or belonging 


\ to the King's Majeſty, in right of the crown, that the 


ſaid lands and hereditaments, with their and every of 
their appurtenances, ſhall not at any time be alienated 
from the crown, but remain and be for the public ſervice 
and benefit of the county. _ 


2. To what place offenders are to be committed. 

By the 5 Hen. 4. cap. 10. it is enaCted, © 'That none 
ſhall be impriſoned by any Juſtice of the peace, but only 
in the common gaol, ſaving to lords and others, who have 
gaols, their franchiſe in this caſe. — This ſtat. 1s only 
declaratory of the Common Law. 2 I1n/t. 43. 

But the court of King's Bench may commit. to any 
priſon in the kingdom which they ſhall think molt proper, 
and the offender ſo committed or condemned to imprifon- 
ment cannot be removed or bailed by any other court, 
Aloor 666. pl. 913. 1 Sid. 145. EO 

But by the 31 Car. 2. cap. 2. }. 12. it is enacted, 
© That no ſubject of this realm, being an inhabitant or 
refiant of this kingdom of England, dominion of Wales, 
or town of Berwick upon Tweed, ſhall or may be ſent 
priſoner into Scotland, -[reland, Ferſey, Guernſey, Tangier, 
or into any parts, garriſons, iſlands; or places beyond the 
ſeas, which then were, or at any time hereafter ſhould 
be within or without the dominions of his Majeſty, his 
heirs or ſucceſſors, and that every ſuch impriſonment 1s 
by the ſaid ſtatute enafted and adjudged to be illegal 3 
and that every ſubject ſo impriſoned ſhall have an action 


of falſe impriſonment, &c. and recover treble coſts, and 


no leſs damages than five hundred pounds againſt the 
perſons making ſuch warrant, who ſhall incur a premu- 
nire. | 

And as priſoners ought to be committed at firſt to the 
proper priſon, ſo ought they not to be removed from 


| thence, except in ſome ſpecial caſes. , 


To which purpoſe, by the faid ſtatute, 31 Car. 2. c. 2. 
j+- 9. it is enacted, 4 'That if any ſubject of this 
p l 


| 


| 
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realm ſhall be committed to any priſon, or in cuſtody of 
any othcer or officers whatſoever, for any criminal oz 
[uppoled criminal matter, that the. ſaid perſon ſhall not | 
be removed from the ſaid priſon and cuſtody into the cuſ- 
tody of any other officer or officers, unleſs it be by a 
habeas corpus, or ſome other legal writ; or where the 
priſoner is delivered to the conſtable, or other inferior 
officer, to-carry ſuch priſoner to ſome common gaol ; or 
where any perlon is ſent by order of any Judge of aſlize 
or Juſtice of the peare to any common work houſe or 
houſe of correCtion ; or where the priſoner is removed 
from one priſon to ancther within the ſame county, in 
order to a trial or diſcharge by due courſe-of law ; or in 
caſe of ſudden fire gr infeftion, or other neceſſity ; upon 
pain that he who makes out, ſigns or counterligns, or 
obeys or executes ſuch warrant, ſhall forfeit to the party 
grieved one hundred pounds for the fult offence, two 
hundred pounds for the ſecend, &;, See 19 Car. 2. 
cap. 4+ for impowering Juſtices ot the peace to remove 
priſoners in caſe of infection, 

By ſtat. 11 & 12 Jl. 4. c. 10. All murderers and 
felons ſhall be impriſoned in the common gaol, and the 
ſheriffs ſhall have the keeping of the ſaid gaol, 


3+ At whoſe charge priſmers are to be carried ts 902! ; 
how they are to be ſet on work, and hno maintained therein. 

By the ſtat. 3 Fac. 1. cop. 10. ſc 1. it is enaQted, 
** "That every perſon or perſons that ſhall be committed 
to the common or uſual goal, within any county or li- 
berty within this realm, by any Juſtice or Juſtices of the 
peace for any offence or miſdemeanor, having means or 
ability thereunto, ſhall bear their own reaſonable charges 
tor ſo conveying or ſending them to the ſaid gao}, and 
the charges alſo of ſuch as ſhall be appointed to guard 
them to ſuch goal, and ſhall ſo guard them thither ; 
and if any ſuch perſon or perſons, to to be committed, 
ſhall refuſe at the time of their commitment, and ſend- 
ing to the ſaid goal, to defray the faid charges, or ſhall | 
not then pay or bear the ſame, that then ſuch Juſtice or 
Juſtices of the peace ſhall and may, by writing under his 
or their hand and ſeal, or hands and feals, give warrant 
to the conſtable or conſtables of the hundred, or conſtable 
or tithing-man of the tithing or townſhip where ſuch 
perſon or perſons ſhall be dwelling and inhabit, or from 
whence he or they ſhall be committed, or where he or 
they ſhall have any goods within the county or liberty, 
to fell ſuch and ſo much of the goods and chattels of the 
ſaid perſons, as, by the diſcretion of the ſaid Juſtice or 
Juſtices of the peace, ſhall ſatiefy and pay the charges of 
ſuch his coming or ſending to the ſaid gaol ; the appraiſe-_ 
ment to be made by. four of the honeſt inhabitants of 
the pariſh or tithing were ſuch goods or chattels ſhall 
remain and be, and the overplus of the money which 
{hall be made thereof to be delivered to the party to | 
whom the ſaid goods ſhall belong. 3s 

And it is farther enaCted, /e&. 2. That if the ſaid 
perſons ſhall not have any goods or chattles, which may 


' be ſold for the purpoſes aforeſaid, within the county or 


liberty, an indifferent afſeflment ſhall be made by the 
conſtables and churchwardens, and two or three other 
the honeſt inhabitants of the pariſh or tithing where ſuch 
offenders ſhall be raken or apprehended, the ſaid taxation 
-being allowed under the hand of one or more Jullice or 
Juſtiges of the peace, if there be ſuch conitables or 
churchwardens there inhabiting, and in defaulc of them 
by four of the principal inhabitants of the ſaid pariſh, 
townſhip, or tithing, where ſuch offenders ſhall be taken 
or apprehended ; and it any fo affefled ſhall refuſe to pay 
their ſaid taxation, then the Juſtice or Juſtices of the 
peace by whom the ſaid offenders ſha)l be committed to 
priſon, or any Juſtice of pezce near adjoining, {hall and 
may give warrant as alordaid, to the conitable, tithing- 
man, or other officer, there to diſtrain the goods of any 


fo aſſeſſed which ſhall refuſe to pay the ſame, and to 


ſell the ſame, ,and that ſuch perſon or perſons to autho- 
rized ſhall have full power to diſtrain, and by appraiſe- 
ment of four ſubſtantial inhabitants of the ſaid place, to 
ſell a ſufficient quantity of the goods and chattels of the 


faid perſon ſo refuſing, for the levying of the ſaid taxa- 
tou 1 
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tion ; and if any overplus of the money come by the 
ſale thereof, the ſame to be delivered to the owner. _ 

By ſtat. 27 Geo. 2. c. 3. the expence of conveying 
poor offenders to goal or the houſe of correCtion, ſhall be 
paid by the treafurer of the county, except Middleſex. 

By ſome opinions, a gaoler is compellable_ to find his 
prifoner ſuſtenance ; but as this is denied by others, and 
as there are ſeveral ſtatutes which provide for the mainte- 
nance of priſoners, without ſuppoſing the gaoler any way 
obliged to it, it ſeems this opinion is not matntainable, 
Ce. 87. $0 Cs. Lit. 295. a. where Lord Coke ſays, that 
in an ation of debt by a goaler agaialſt the priſoner for 
his victua!s, the defendant ſhall not wage his law, .for he 
cannot refuſe the priſoner, and ought not to ſufter him to 
die for default of ſuſtenance ; otherwiſe it 1s ſor tabling 


a man at large. 

By the 14 Eliz. cap. 5. fe 37. it is enacted, * That 
it ihall and may be lawful for the Juſtices of peace oi, 
every ihire within this realm, at their general quarter- 
ſeſhons of the peace to be holden within the-tame fhires, 
or the molt part of the ſaid Juſtices, being then preſent, 
to rate and tax every pariſh within the ſaid thires, at 
ſuch reaſonable ſums of money, for and towards the re- 
liet of priioners, as they ſhall think convenient by their 
diſcretions, ſo that the ſaid taxation and rate doth not 
exceed above 6d. or 8d. by the week out of every pa- 
riſhz and that the churchwardens of every parith within 
this realm, ſor the time being, ſha'l every Sunday levy 
the ſame, and once every quarter of a year pay the 
high coruitables. or head officers of every town, pariſh, 
hundred, riding, or wapentake within this realm, all tuch 
ſums of money as their pariſh ſhall be rated and taxed, 
for and towaris the relief of the ſaid priſoners within 
their ſeveral pariſhes ; and that the ſaid high conitables 
and head oflicers, and every cf them, ſhall pay all ſuch 
fums of mon-y fo to them puid by the ſaid church war- 
dens, at every general quarter-ſe!Hons to be holden with- 
in their ſaid ſeveral ſhires, to ſuch fuſtictent perſons 
divelling nigh the faid gaols, as ſhail be appointed by the 
ſaid Juſtices in their ſaid open quarter-icfions, to be there 
ready to receive the ſaid money {o colleted, as 1s afore- 
ſaid ; and that the colleCtors lor the ſaid priſoners {hali 
weekiy diſtribute and pay all ſuch ſams of money as 
they and every of them (hall receive, for the relief of the 
ſ-1d priſoners as aforeſaid ; upon painy as. well the ſaid 
churchwardens of every parith, conſtable and. head ofti- 
cers of every hundred. or wapentake, as alſo the ſaid 
collectors vppointed for the colletion and contribution of 


the f1id pril-ners, ſo making default as aforeſaid, to for-| 


- fit 54. the one moiety thereof ſhal) be to the uſe of the 
(ucen's Myijeity, her heirs and ſuccelilors, and the other 
mcicty to the relict of the priſoners, | 
Sect. 33. Provided, that the Juſtices of peace within 
any county of this realm or J/a/es, ſhall not intromit or 
enterinto any city, borough, place, or town corporate, 
tothe execution of any branch, articles or ſentence of 
cii3YEt, for or concerning any offence, matter, or cauſe 
_prowmg or arifing within the precincts, liberties, or juriſ- 
dictions of ſuch City, burough, place, or town corporate ; 
but that It may and ſhall be lawful to the Juſtice and 
jultices of the peace, mayor, bailiffs, and other head ofi- 
cers of toſs cities, boroughs, places, and towns corporate, 
where there be Juſtice or Jultices, to proceed to the exe- 
cuticn of this act within the precinct and compaſs of their 
liberties, in ſuch manner and form as the Juſtices of 
peace in any county may or ought to do within the ſame 
county by virtue of this act; any matter or thing in this 
act exprefi2d to the contrary thereof notwithſtanding. 
Sce Comm rate. 2" 
_ And by the 19 Car. 2. cop. 4. it 1s enacted, * Phat 
the Juſtices of peace of the reſpeQive counties, at any 
_ Weir general ſeſhons, or the major part of them then 
there aſſembled, if they ſhall find it needſul ſo to do, 
may provide a ſtock of ſuch materials as they find con- | 
_ vemient for the ſetting poor priſoners on work, in ſuch 
manner and by ſuch ways, as other county charges by 
the laws and ſtatutes of the realm are and may be levied 


and raiſed, and to pay and provide fit perſons to ove: ſee | 
and ſet ſuch priſoners on work, and make ſuch orders for | 
6 ; 


ng 
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accounts of and concerning the premiſes, as ſhall by 
them be thought needful, and for puniſhment of negle&s 
and other abuſes, and for beſtowing the profits ariſing 
by the labour of the priſoners ſo ſet on work for their 
relief, which ſhall be duly obſerved, and may alter, re- 
voke, or amend ſuch their orders from time to time z pro- 
vided, that no pariſh be rated above ſix pence by the week 
towards the premiſſes, having reſpeCt to the reſpeCtive 
values of the ſeveral pariſhes. 

By the 22 & 23 Car. 2. cap. 20. /. 19. it is enaQ- 
ed, ** That every under-ſheriff, gaoler, keeper of priſon 
or paol, and every perſon or perſons whatſoever, to 
whoſe cuſtody any perſon or perſons ſhall be delivered or 
committed by virtue of any writ or proceſs, on any pre- 
tence whatſoever, ſhall permit and ſuffer the ſaid perſon 
or perſons at his and their will and pleaſere to ſend for 
any have any beer, ale, victuals and other neceory food, 
where and from whence they pleaſe ; and alſo to have and 
uſe ſuch bedding, linen, and other things, as the ſaid 
perſon or perſonas fhal! think fit, without any purloining, 
detaining, or paying for the tame, or any part thereof, 

By the 2 Gro. 2. cap. 22, it is enacted, © 'That the 
Lords Chief Jullices, Lerd Chief Baron, Judges of aflize, 
and Juſtices of the pezce, in their re{peEtive juriſdictions, 
and al! commiffioners for charitable uſes, do their beſt en. 


deavours and diligence to examine and diſcover the ſeveral. 


vifts, legacics, and beaueſts beſtowed and given for the be- 
nefit and advantage ot th; poor priſoners in the ſaid fe- 
veral gavls and priſons, and to fend for any deeds, wills, 
writings, and books of account whatloever, and any 
perion or perions concerned therein, and to examine them 
upon oath to make true diſcovery, thereof, (which they 
ave full power and authority to do,) and to order and 
ſettle the payment, recovery and receipt of the ſame, 
when fo difcovered and aſcertained, in ſuch eaſy and 
expeditious manner and way, that the priſoners for the 
future may not be defrauded, but reccive the ſull benett 
thereof, according to the true intent of the donors, and 
that the It or tables of ſuch pifts, legacies, and bequeſts, 
lor the benefit of the priſoners in every goal and priſon 
reſpeQtively, fairly written, ſhall be likewiſe 'hung up in 
ſuch gaols and prifons reſpectively, in ſome open room 
or place, to which the prifoners may have reſort, as ac- 
caficn ſhall require, without fee, and ſhall be regiſtered 
by the clerks of the peace of the reſpeCtive counties and 
places in manner aforeſaid, 


4+ Of the offence of breaking priſon. 
'Fhe offence of breaking a gaol or priſon, by the Com- 
mon Law, was no leſs than felony ; and this whether the 


party were committed mn a criminal or civil caſe, or whe-. 
j ther he were aCtually within the walls of the priſon, or 


only in the ſtocks, or in the cuſtody of any perſon who 
had lawfully arreſted him, or whether he were in the 
King's priſon, or one belonging to a lord of franchiſe. 
2 Inſt. 589. Staundf. P.C. 3r. Gro. Car. 210, 

But now by the ſtatute 2 £7. 2. . 2. the ſeverity of 
the Jaw 18 ic}axed, and the breaking of priſon is only 
felony, as therein declared. 2 72/7. 589, | 


Stat, T1 Ed. 2. /t. 2. ** Concerning ' priſoners which 


break priſon, our Lor? the ging willeth and commandeth 
S Fl 


that none from bence{orth that breaketh priſon ſhall have 
judgment of lifs or member for breaking of priſon only, 
except the cauſe for which he was taken and impriſoned 
d1d require ſuch judgment, if he had been convict there- 
upon according to the Jaw and cuſtom of the realm; 
albeit /2 times paſt it hath been uſed otherwiſe.” 

In the conſlrvuEtion of this ſtatute, the following opi- 
n1ons have been holden : | 

'That any place whatſoever, wherein a perſon under a 
lawful arreſt for a ſuppoſed capital offence, is reftrained 
from his liberty, whether in the ſtocks or ſtreet, or in 
the common gaol, or the houſe of a conſtable or private 
petſun, or the priſon of the ordinary, is a priſon within 
the ſtatute, 2 [n/t, 589. Dyer 99. pl. 60, Crom. 38. 
Cro. Car, 210. FHale's P. C. 07. 


That if the party who breaks from priſon were taken 


on a capzas on an inditiment or appeal, it is not material, 
whether that of which he 1s accuſed, were in truth com- 
| v mitted 
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—::2d or not, for there is an accuſation againſt him on 
record, which makes the commitment lawful, be he ever 
io innocent. 2 In/t. 590. Hales P\ C- 109, | 1:1 

Alſo +{ an innocent perſon be committed by a lawful 
1i:timys, on ſuch ſuſpicion of felony, a&tually done by 
ſame other, as will juſtify his impriſonment, though he 
be neither indicted nor appealed, he is within the ſtatute 
if he break the priſon; for that he was legally in cuſtody, 
and ought to have ſubmitted to it till he had been dil- 
charged by due courſe of law. Hole's P. C. 109. 2 Inf: 
590. D.er 99. pl. 60. Cromp. 38. a, 

[ut it no felony at all were done, aud the party be 
neither indicted nor appealed, no miztimus for ſuch a ſup- 
poſed crime will make him guilty within the ſtatute by 
breaking the priſon, for that his impriſonment was un- 
juitifiable. Hale's P. C. 109. 2 1nft. 590. cont. 2 Leon. 
160 


Alſo if a felony were done, yet if there were no juſt| 
cauſe of ſuſpicion either to arreſt or commit the party, | 
and the -:tt:mus be not in fuch form -as the law requires, | 


kis b:caking of the priſon cannot be felony, becauſe the 
Iawſulneſs of impriſonment, in ſuch cafe, depends wholly 
on the mittimus, which if it be not according to law, the 
impiifonment will have nothing to ſupport it. 2 Ir, 
£91, H. P. 109. but for this ſee 14 80, 2 Hawk. 
P.: C1345 125- | | | 

'Chat there muſt be an aQtual breaking, for the words, 
felonice fregit prijonam, which are neceſſary in every in- 
dictment for this offence, cannot be ſatisfied without ſome 
actual force or violence ; and therefore if the priſoner, 
without the uſe of any violent means, go out of the prifon_ 
doors, which he finds open by the negl:;gence or conſent 
of the gavler, or if he eſcape through a breach made by 
others without his privity, he 1s guilty of a miſdemeanor 
only, and not of telony. a 1r/?. 589, Hales P. C. 108. 
Staurdfe P.,C. 31 

Nor will the breaking . of\ priſon, which is neceſſitated 
by any accident, happenihg without any default of the 
priſoner, as where the prifon is fired by lightning, or 
otherwiſe, without his privity, and breaks out to ſave his 
life, come within the ſtatute. Plow. 136. 2 Int. 590. 
Hal:'s P. C. 108. OE: | 
| Nor 1s it felony to break a priſon, unleſs the priſoner 
eſcape. Keilw. | 

That if the puniſhment be for any offence made ca- 
pital by a ſubſequent ſtatute, the breach of priſon is as 
much within the aCt of Z4. 2. as if the offence had always 
been felony z but if the offence, for which a man is com- 
mitted, were but a treſpaſs at the time when he breaks 
the priſon, and afterwards become felony by a matter 
ſubſequent (as where one committed for having dan- 
gerouſly wounded a man, who afterwards dies, breaks 
the priſon before he dies), the fiction of Jaw, which to 
many purpoſes makes the offence a felony ab inztio, ſhall 
not be carried fo far as to make the priſon-breach alſo a 


. felony, which at the time when it was committed was 


but a miſdemeanor. 


Hales P. C. 108. 2 Inft. 591. 

Alſo it ſeems the better opinion, that if the offence, 
for which the party was committed, be in truth but a 
treſpaſs, the calling it felony in the mittimus will not 
make the breaking of the priſon amount to felony ; and 
that on the other fide, if the offence were in truth a ca- 
pital one, the calling it a treſpaſs in the mittimus will not 
bring it within the ſtatute.; for the cauſe of the impri- 
ſonment 1s what the ſtatute regards, and that is the of- 
fence, which can neither be leſſened nor increaſed by a 
miſtake in the mittimus, But for this ſee 2 Hawk, P, C. 


i -120,; 127+ 


That the breach of priſon by a perſon attainted is 
within the ſtatute, though his crime doth not now require 


any.judgment, becauſe it hath been given already, where-] found guilty. 


7: Af. OD 

make him a principal in the treaſon. 2. Haw. P. C. 
127. | | . . 
hat he that _—_ priſon may be proceeded. againſt 
for ſuch a crime before he be convicted of the crime for 
which he is committed, becauſe the breach of priſon is a 
diſtin&t, independent offence ; but the ſheriff's return of 
a breach of priſon is not a ſufficient ground to arraign a 
man without an indictment, 2 Hawk. P, C. 127, 128. 

That it is not ſufficient to indift a man generally for 
having feloniouſly broken priſon ; but the caſe mult be 
ſet forth ſpecially, that it may appear that he was lawfully 
in priſon, and for a capital offence. Hal's P. C. 109. 
2 Inj?. 591. See Paſon, Jartha!ſca. | , 

Gaoler, Is the maſter or keeper of a gaol or priſon. 
Cowell, 


1. The duty and power of gaolers and teepers of priſons. 
2. For what offences they ſhall forfeit their offices, 


I. The duty and powet of gaolers and keepers of priſons. 

A gaoler is conſidered as an officer relating to the ad- 
miniſtration of juſtice, and is ſo far under the proteCtion 
of the law, that if a perſon threatens him for keeping a 
priſoner in ſafe cuſtody, he may be indifted, and fined 
and impriſoned for it. 2 Rol. Abr. 71. | 

If a criminal, endeavouring to break the gaol, affault 
the gaoler, he may be lawfully killed by him in the af- 
fray. Fent. 23. 1 Hawh, PC. 1. 

Beſides the duties enjoined gaolers by aCt of Parlias 
ment, and the abuſes for which by ſtatute they are pu- 
niſhable, the Common Law ſubjeCts them to tine and im- 


| priſonment, as alſo to the forfeiture of their offices, for 


groſs and palpable abuſes in the execution of their offices, 
ſuch as ſuffering priſoners to eſcape, barbarouſly miſuſing 
them, &r. '9 Co, 50» Raym. 216. 2 In/?. 381. 8 
Cni-42. | | | | 

By the 14 El. 3. cap. 10. © If any keeper of a pri- 
ion, or uftder-keeper, by too great dureſs of impriſon-: 
ment, and by pain, make any priſoner that he hath in 
his ward to become an appellor againſt his will, he is 
guilty of felony.” | | _ 
In the conſtruction of this ſtatute, it is ſaid to be no 
way material, whether the approvement be true or falſe, 
or whether the appellee be acquitted or condemned ; 
at law this offence was eſteemed a miſpriſion only, unl 
the appellee were hanged by reaſon of the appeal. Staund. 
P. C. 36.43 Tnft; 91. | 

Alfo'gaolers'are puniſhable by attachment, as all other 
officers are, by the courts to which they more immedi- 
ately belong, for any groſs miſbehaviour in their offices, 


by any other courts for diſobeying writs of habeas corpus 
awarded by ſuch courts, and not bringing up the priſoner 
at the day prefixed by ſuch writs, 2 Haw. P.C. 151. 
and vide tit, Pabeas Co2pus. 

By the 4 Ed. 3. cap. 10. reciting, That whereas in 
time paſt, ſheriffs and gaolers of gaols would not receive 
thieves, perſons appealed, indiCted, or found with the 


ſhips, without'taking great fines and ranſoms of them for 
their receipt ; whereby the ſaid conſtables and townſhips 
have been unwilling to take thieves and felons becauſe 
of ſuch extreme charges, and the thieves and felons the 
more encouraged to offend ; it is enaCted, ** That the 
ſheriffs and gaolers ſhall receive, and ſafely keep in pri- 
ſon from henceforth, ſuch thieves and felons, by the de- 
livery of the conſtables and townſhips, without taking any 
thing for the receipt ; and the Juſtices to deliver the gaol, 
(hall have power to hear their complaints, that will com- 
plain againſt the ſheriffs and gaolers ia ſuch caſe, and 
moreover to puniſh the ſheriffs and gaolers, if they be 

'” By the 23 H. 6, cap. 10, a gaoler upon 


by he is out of the ſtriCt letter of the ſtatute, but clearly | commitment may take 4 d. 


| 


fi1]l within the meaning of the words. 2 Hawk. P.C. 
127. Tg 

That the offence of breaking priſon is but felony, 
whatſoever the crime were for which the party was com- 
mitted, unleſs his intent were to favour the eſcape of 


others, who were committe. for treaſon ; for that will 
-YOL:;-1l; Ny $2; 


. By the 3 H. 7. cap. 3. it is enaQted, © That every 
ſheriff, bailiff of franchiſe, and every other perſon hav- 


foner in their keeping, and of every priſoner to them 
| committed for any ſuch cauſe, at the next' general gaol- 


n delivery, 


els 


or contempt of the rules of ſuch courts, and puniſhable 


manner, taken and attached by the conſtables and town- 


ing authority or power of keeping of gaol, or of off 
boners for felony, do certify the names of every ſuch pri- 
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delivery, in every county or franchiſe where any ſuch 
gaol or gaols have been, or hereafter ſhall be, there to be 
calendered' before the Juſtices of the deliverance of the 
ſame gaol, whereby they may, as well for the King as for 
the party, proceed to make deliverance of ſuch priſoners 
according to law z upon pain to forfeit to the King, for 
every default there recorded, one hundred ſhillings.” 

By the ſtat. 22 & 23 Car. 2. cap. 10, ſed. 12, it 1s 
enacted, ** 'That the ſeveral rates of fees, and the future 
| Hoe of priſons,. be ſigned and confirmed by the 

rd Chief Juſtices and Lord Chief Baron, or any two 
of them, for the time being ; and the Juſtices of the peace 
in London, Middleſex, and Surry ; and by the Judges for 
the ſeveral circuits, and Juſtices of the peace for the time 
being, in their ſeveral precinAs; and fairly written and 
hung up in a table in every gaol and priſon, and likewife 
be regiſtered by each and every clerk of the peace within 
his or their particular juriſdiction ; and aſter ſuch eſta- 
bliſhment, no other or greater fee or fees, than ſhall be 
ſo eſtabliſhed, {hall be demanded or received.” 

And by the ſaid itatute, ſed. 13. it is enacted, © That 
it ſhall not be lawſul hereafter for any ſheriff, gaoler, or 
keeper of any gaol or priſon, to put, keep, or lodge pri- 


ſoners for J&bt ana felons together in one room or cham-. 


er, bat that they ſhall be put, kept, and lodged ſeparate 
and apart one [rom another in diſtinct rooms ; upon pain 
that he, ſhe, or they which ſhall offend againſt this aCt, 
or the true intent and meaning thereof, or any part 
thereof, ſhall forfeit and loſe his or her office, place, or 


_ employment, and ſhall forfeit treble damages ro the party 


grieved, to be recovered by virtue of this act.” 


2. For what offences they ſhall forfeit their offices. | 
It ſeems. clearly agreed, that a gaoler, by ſuffering vo- 
luntary eſcapes, by abuſing his priſoners, by extorting un- 
reaſonable fees from them, or by detaining them in gao] 
after they have been legally diſcharged, and paid their juſt 
fees, forfeits his office ; for that in_ the grant of every 
office it is implied, that the grantee execute it faith- 
fully and diligently. Co. Lit. 233. 9 Co. 5, 3 Mod. 
143. | | 
I where the King granted to the abbot of St. Alban 
to have a gaol, and to have a gaol-dehvery, and divers 
_ perſons were committed to that gaol for ſelony 3 and be- 
' Cauſe the abbot would not be at coſt to make a deliver- 
ance, he detained them in priſon a long time without 
making lawful deliverance; and it was reſolved, that the 
abbot had for that cauſe forfeited his franchiſe, and that 


the ſame might be ſeized into the King's hand. 2 Uv/., 


Ss the Lady Breughtin, keeper of the Gatehouſe priſon 
in - H/eftmin/ler, was informed againſt ; and upon Not 
guilty pleaded, ſhe was found guilty; and her crime was 
extortion of ſees, and hard uſage of the priſoners in a 
moſt barbarous manner ; and after ſhe had by her coun- 
ſel moved in arreſt of judgment, and could not prevail, 
ſhe had judgment given againſt her, viz. ſhe was fined 


one hundred marks, removed from her office, and the 


cuſtody of the priſon was at preſent delivered to the ſhe- 
riff of Middleſex, till the dean and chapter ſhould farther 
order the ſame. Raym. 216. 2 Lev. 71. Lady Brough- 
ton's caſe. 

And by the 8 & 9 77. 3. cp. 27. it 1s enacted, 
« That if any Marſhal or :Wayden, or their reſpeQive 
deputy or deputics, or any keeper of any other priſon 


- within this kingdom, ſhall take any ſum of money, re- 


ward, or gratuity whatſoever, or ſecurity for the ſame, 
to procure, alliſt, connive at, or permit any eſcape, and 
ſhall be thereof lawfully convicted, the ſaid Marſhal or 
Warden, or their reſpective deputy or deputies, or ſuch 
other keeper of any priſons as aforeſaid, ſhall for every 
ſuch offence forſeit the ſum of 500 /. and his ſaid office, 
and be for ever after incapable of executing any ſuch 
office.” | 

It hat: been reſulved, that a forfeiture by a gaoler 
who hath but a particuJar intereit, as of him who hath 
cuſtody of a gaol for life or years, does not afte&t him 
in remainder or reverſion who hath the inheritance, but 


that upon ſuch forfeiture his title ſhall accrue, and not go 


3 


— 
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to the Ring. Poph. 119, 2 Lev. 791. Ram: 216, 3- 
Lev. 288. | | | 

But by the 8 & g 7/ill. 3, cp. 27. it is enaQed, 
«6 'That the offices of Marſhal of the King's Bench pri- 
ſon, and Warden of | the Fleet, ſhall be erected by the 
ſeveral perſons to whom the inheritance of the priſons, 
priſon-houſes, lands, tenements, and other hereditaments 
then belong or appertain reſpeRively, in his or their re- 
ſpective proper perſon or perſons, or by his or their ſuf- 
ficient deputy or deputies, for which deputy or deputies, 
and for all forfeitures, eſcapes, and other miſ{emeanors in 
their reſpective offices, by ſuch deputy or deputics per- 
mitted, ſuffered, or committed, the faid perſon or per- 
ſons, in whom the aſorcfaid inheritances reſpeively are: 
or ſhall then be, ſhall be anſwerable; «nd the profits ard 
aforeſaid inheritances of the ſaid ſereral offices hail be 
ſequeltered, ſeized, or extended, to make fatis\aQion for 


ſuch forfeitures, eſcapes, or miſdemeanors refpeCtively, as _ 


if permitted, ſuſered, or committed by the perſon or per- 
ſons themſelves, or either of them, in whom the reſpec. 
tive 1nheritances of the ſaid priſons ſhall then be, See 
title Pz1/on, (Eicapre. | 

Gadgl-velivery, See Fuſtices of gao'-delivery. 

Gao, A meaſure or ſmall quantity of ground. —— 
Et in prato juxta Bereford ſex acras & duas garas, &c, 
None. Anpl. tom. 2. Par. 2. Page. 29. 

Gard, {Garba, from the Fr. gerbe, a ſheaf) Signiſies 
a bundie or ſheaf of corn. Charta de Fere/ta, cap. 7. 


And garba ſagittarum is a ſheaf of arrows, containing 


twenty-four, otherwiſe called hhaffa ſogittarum. Hkene, 
verbo Gurba, De emni annina decima gaiba Deo debita 
/it. LL. Edwardi Conf. cap. 8. It is ſometimes uſed 
tor all manner of corn and grain that is uſually bound in 
ſheafs, as decime garbarum, Garba is alſo taken for a 
handful, iz, Garba aceris fit ex triginta peciis. Fleta, 
lib. 2. c. 12, Cowell, edit. 1727. | 

Garcbles, in ſtat. 21 ac. 1. cap. 19. Signifies the 
duſt, ſoil, 
drugs, Wc. | 

Gcrbiing of bowfkaves, In ſtat. 1 R. 3. cp. 11. is the 
ſorting or culling out the good from the had ; as gar bling 


of ſpice is nothing but to purify it from the droſs and duſt - 


that 1s mixed with it, It may ſeem to proceed from the 
Ttalian garbo, that is, fineneſs, neatneſs : thence probably 
we ſay, when we ſee a man in neat habit, He 75 in a hand- 
ſeme garb. Cowell, edit. 1727. | 

Garvier of ſpices, (mentioned in ſtat. 21 Fac. cap. 19 ) 
's an oflicer of 'great antiquity in the city of Londm, who 
may enter into any ſhop, warehouſe, &c. to view and 
ſearch drugs, ſpices, &c. and to garble the ſame, and 
make them clean, op | 

Garcinae, The word poſſibly is ſo printed by miſtake 
for /arcing; however it fo ſignifies the baggage of an 
army. Cum certam nojlri elegiſſent ſtationem caria- 
gium quoque (qued garcinas appeilamus) a tirgo lacaſſent, 
Walſingham in R. 2. pag. 242. Cowell, edit. 1727. 

Garrio, (Fr, gargin,) A boy, a ſtripling, a groom. 
Plac, Cor. 21 Ed. i. Garcio flolz, groom of the ſtole to 
the King, Cowell, edit, 1727. 

Gacrciones, and Gaccinac, 
ſo called @ garcionibus, frve m:/itum famulis. Walſingham, 
pag. 242. For garciones are thoſe ſervants which {ollow 
the camp. Habeat garcionem ſus ſervitio ſemper atter« 
dentem, Ingulphus, pag. 886. | | 

Gard, Gardian, $See Guacd and Guardian. 

Gardebzache, (Fr. gardebrace,) A vambrace or ar- 


mour for the arm. King Hen. 5. by charter dated 10 


Funit, 7 regni, granted to Sir William Beurchier, comitatum 
de Ewe, in Normandy. Reddendo difto Regi & hare- 
dibus ſuis apud caſtrum Rothomagi unum gardebrache ad 
feſtum Santti Georgii ſinguits annis, &c, Baronag. Angliz, 
2 part. ER ARR4L 

Garderobe, (Garderola,) A cloſet or ſmall apartmert 


oy 


for hanging up cloaths, being the ſame with wardrobe. 
See 2 Inſt. 255. | TK | 

Gardia, or Guardia, Is a word uſed among the feudiſts 
for the Lat. cu/todia; & guardianus, ſeu guardio, dicitur 
ille, cut cufladia commiſſa eſt. Lib, Fendor. 1, tit. 2- 


[8 I I, 


Gardian, 


3 


or uncleanneſs” that is ſevered from ſpice, 


The baggage of an army, 
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Gardian. See Guardian, + | 

Gare, Is a coarſe wool full of hairs, ſuch as grow 
about the ſhanks of ſheep. Szat. 31 £4. 3, c. 8. 
 Gargarare, To ſpeak with a loud voice : Sed hec ver- 
Lorum deliramenta Francis innata, gargarando ſuperbia & 
-1fantia reboavits Matt. Paris, anno 1252. | 

Garianonum, Yarmouth, Cowell, edit, 1727, 

Garienis fluvius, The river Yare, in Norfolk, 1d. 

Gariofiili, but more truly Caryaphyili, Is that fort of 
ſpice we call cloves. Cowell, edit. 1727. | 

Garlanda, A chaplet, a coronet, a garland. — C'- 
ronula aurea, que vulgariter garlanda dicitur, redimitus. 
Mat. Paris, an. 1247- | 

HSarneftuca, Garniture, furniture, proviſion, ammuni- 
tion, and other implements of war. Mat. Par. ſub anno 
1250. | 

Sarniamentum, Garniſh, trimming, or any thing 
adorning cloaths or wearing apparel. Aon. Ang. toms 2. 
A 1 POP 
d Zarniſh, As to garniſh the heir, that is, to warn the 


| heir. 27 Elz. c. 3 


Garnithez, Is taken for the party in whoſe hands mo- 
ney 15 attached, within the liberties of the city of London, 
ſo uſed in the ſheriff of Lond:n's court, becauſe he has 
had garniſhment or warning not to pay the money, but to 
appear and anſwer to the plaintiff-creditor's ſuit. Cowell, 
edit. _ dec Attachment, | 

Garinihment, (from the Fr, garnir, to furniſh, to 
provide with,) In a legal ſenſe ſignifies a warning given 
to one for his appearance, for the better furniſhing of 
the cauſe and court; for example, one is ſued for the 
detinue of certain evidences and charters, and faith, that 
the evidences were delivered to him not only by the 
plaintiff, but another alſo, and therefore prayeth, that that 
other may be warned to plead with the plaintiff, whether 
the conditions be performed or not; and in this petition 


he is ſaid to pray garniſhment. New Book of Entries, fol. 


Pg - 


212, cal, 3. and Terms ae la Ley, Cromp. Fur. fol. 211. 
which may be interpreted either warning of that other, 
or elſe furniſhing of the court with parties ſufficient 
thoroughly to determine the cauſe, becauſe until he appear 
and join, the defendant is, as it were, out of the court. 
F. N. B. fel. 106. And the court is not provided of all 
parties to the aCtion. With this agrees Britton, cap. 28 
where he faith, that contrats, ſome be naked, and ſans 
garnment, and ſome furniſhed, or (to uſe the literal ſig- 
nification of the word) apparclled ; but a naked contract, 
nudum pattum, giveth no aCtion; and therefore it 1s ne- 


cefſary or needful, that every obligation be apparelled, | 


which ought to be with theſe five forts of garnements, &c. 
Howbeit, it" is generally uſed for a warning in many 
places, particularly in Kitchin, fol. 6. Garnifher le court, 
is to warn the court ; and reaſonable garniſhment in the 
ſame place, intends reaſonable warning ; and again, fel. 
283. and many other authors, And in the ſtat. 27 Ez. 
cap. 2. upon a garniſhmernt, or two nihils returned, Wc. 
But this may well be thought a metonymy of the effect, 
becauſe, by the warning of parties, the court is furniſhed 
and adorned, Cowell, edit. 1727. 

Garnifture, (Garni/lura,) A furniſhing or providing. 
Cowell, edit. 1927. 3p 

Garrenna, A warren. Cowell, edit. 1727- 


Garſummune, A fine or amerciament. See Domeſ-: 
day. lt is written in Speſman's GlofJ, Gerſuma. See 


Gerſuma, | 

Garter, (Garterium, in French jartier, i. &. periſcelis, 
faſcia poplitaria) Signifies in divers ſtatutes, and elſe- 
where, a ſpecial garter, being the enſign of a great and 
noble order of knights, called Knights of the Garter, being 
of all others the moſt excellent. 'Chis high order, as ap- 


| peareth by Mr. Camden, 211. and many others, was firſt 


inſtituted by King Edward the T bird, in the twenty-third 
ear of his reign, upon good ſucceſs in a ſkirmiſh, where- 
in the King's garter (as it is ſaid) was uſed for a token, 


It is true, Polydore Virg. gives it a more light original ;* 
but his grounds, by his own confeſſion, ariſe from the. 


vulgar opinion. King Edward the Third (ſays he), after 
he had obtained many great viQories (the Kings of France 
and Scotland being both priſoners in the Tower of London 


be 


G Av 


] at one time, King Henry of Ca/tile, the baſtard, expelled; 


and Don Pedro reſtored by the Prince of Wales ),: did, 
upon no weighty occaſion, firſt ereCt this 'order in 1350. 
VIZ, a dancing with the Queen and other ladies of the 
court, took up a garter that happened to fall from one of 
them, whereat ſome of the lords ſmiling, the King ſaid; 
that ere it were long he would make that garter to be of 
high reputation 3 and ſhortly after inſtituted this order of 
the Blue Garter, which every companion of the order is 
bound daily to wear, being richly decorated with gold 
and precious ſtones, and having theſe words fixed on it; 
Han! ſoit qui mal y penſe, which is commonly thus inter- 
preted, Evil to him that evil thinketh; or rather thus, 
To him be it that evil thinketh. Perne, in his Glory of Ge- 
neroſity, Fong 120. agrees with Camden, and more parti- 
cularly ſets down the viQtories by which this order was 
occaſioned. See a very ingenious and elaborate treatiſe 
on this ſubjeA, by Eltas A/hmele, Eſq. This order con- 
fiſts of twenty-ſix martial and heroical nob'cs, whereof the 
King of England is the Sovereign, and the rett are either 
nobles of the realm, or princes of other countries, friends 
and allies of this kingdom ; the honour being ſo great, 
that Emperors and Kings of other nations have defired, 
and thankfally accepted it. For the ceremonies of the 
chapter proceeding to the eleftion, of the inveſtiture and 
robes, inſtallations and vow, with all othcr watters con- 
cerning it, ſee Mr, Segar's Honour Military and Civil, 
lib 2. cap. 9. f. 65. and the ſaid treatiſe by Mr. A/hmole. 
Garter alſo ſignifieth the principal king of arms among 
our Engliſh heralds, created by King Henry the Fifth; 
Stow, fage 584. and mentioned 14 Car. 2, cap, 33. See 
Peralv. 

Garth, A little backſide or cloſe, in the North of Eng- 
land; alſo a dam or wear in a river, ſor the catching of 
fiſh, vulgarly cailed a f/-garth. Cowell, edit. 1527. 

Garthuai, Is mentioned 13 R. 2. flat. 1. cap. 19: 
And 17 Rrc. 2. cap. 9g. it is ordained, That no fiſhr in 
garthman /hall uſe any nets or engines to deflroy the fry of 
fiſh, &c. and ſeems to figrify one that owns an open wear, 
where fiſh are caught, Cowell, edit. 1727. 

Garwyir, See Tardwvte. | 

Gaſteldus, A governor of a county or city, whoſe 
office was only temporary, and vio had juriſdiction over 
the common people, Epiſcopus aliique Regis & paſtaldi 
Angliam ſpoliabant. Ordericus Vitalis, lib. 10. p. 773: 
And in another place, viz. lib. 12. pag. 876. Dilentes 
quod tanta rabies gaſtaldorum ſuper incolas graſſaretur. 
Cowell, edit. 1727. | | | 

Gate, At the end of the names of places, ſignifies a 
way or path, from the Sax. geat, i. e. porta, Cowell; 
edit. 1727. £ I 

Gavel, Signifies tribute, toll, cuſtom, yearly rent, pay- 
ment, or revenue ; of which ſee Mr. Fab. Philips's book 
ſtyled The Miſtaken Recompence, f. 39, 40. and Taylor's 
Hiſtory of Gavelkind, pag. 26, 27, & 1025 P9234 

Gavelet, ſs a ſpecial and ancient kind of cefſavit 
uſed in Kent, where the cuſtom of gavelkind continuethy 


| whereby the tenant ſhall forfeit his lands and tenements 
|to the lord, of whom he holdeth, if he withdraw from 


him his due rent and fervices, which is due after this 
manner: if any tenant in gave/tind with-hold his rent 
and ſervices, let the lord ſeek, by the award of his court, 
from three weeks to three wecks, to find ſome diſtreſs 
upon the tenement until the fourth court, always with 
witneſſes ; and if within that time he can find no diſtreſs 
on that tenement, whereby he may have juſtice of his 
tenant, then at the fourth court let it be awarded, that 
he take that tenement into his hand in the name of g 
diſtreſs, as if it were an ox or a cow; and let him keep 
it a year and a day in his hand without manuring : int 
which time if the tenant come and pay his arrearages, 
and make him reaſonable amends, let him re-enjoy it ; 
but if he come not in that time, then let the lord go ts 
the next county-court, with his witneſſes of his own 
court, and pronounce there his proceſs ; and by the award 
of his court (after the county-court holden) he ſhall enter, 
and manure thoſe lands and tenements as his own; and 
if the tenant come afterwards, and will rehave his tene- 


ments, and hold them as he did before, let him make 
"ans | agreement 


| 
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agreement with the lord. See'ro H. 3. Fitz. Ceſſavit 60. 
and the ſtatute of gave/et, where it appeareth to be a 
writ uſed in the hu/t:ngs at London, And Flea ſays, it 
is uſed in other liberties, /ib. 3. cap. 55. In the Cullec- 
tion of Statutes, London, 2. is matter much tending to this 
purpoſe ; and by this word gavelet, the lord ſhall have 
the land for the ceaſing of the tenant. Mr. S. in the gift 
page of The Hiſtory of Gaveikind, hath theſe words: Et 
po/tea per quandam comſurtudinem que vocatur gavelet, u/i- 
tatam in comitatu iſto, (viz, Kane.) de terris & tenement:s 
de gavelkind, pro redditibus & ſervitiis gue aretro fucrint 
de erſdem, fer plures annos, devenerunt eadem terre in 
manus cujuſdam abbatis, &c., Now this conſuetudo de 
gavelet (as he farther adds) was not a rent-fervice, but 
ſignified a rent or ſervice with-held, denied, or detained, 
cauſing the forfeiture of the tenement to the lord ; with 
which agrees the Lord Cote, where he ſays, gaveletum 1s 
as much as to ſay, to ceaſe, or to Jet to pay the rent, 
Breve de gaveleto in London. oft breve de ceſſavit in bien- 
nium, &c, pro redditu thidem, quia tenementa fuerunt n- 
di/ringibilia. So that this writ lay in London as well as in 
Kerit, Cowell, edit. 1727. , 

Eavelet in London. See London, TY 

Gavrigeid, Tribute or toll. Jn qua terra ſunt quingue 
Fane, & ſelvunt gavelgeld ballivis Eborum, , Mon. Ang. 
vel. 2. | 

Gaveling-men, Tenants who paid a reſerved rent, 
beſides ſome cuſtomary duties to be done by them. 
C:well, edit. 1727. —Merkſbury reddit im gable fex libras, 
in dino XX. fol. Gaveling-men ſunt thi X11. quorum 
quilibet debet wareare qualibet ſeptimana dimidiam acram, 
——& predii gaveling-men debent cotidie operar mter 
vincula S. Petiti & fe/lum $. Michaelis, &c. Cartular, 


Abbat. Giaſton. MS. f. 38. b. 


Gavelherte, Gavelerth, The duty or work of plough- 
ing ſo much earth, or ground, done by the cuſtomary 
tenant for his lord. Item reſpendet de 35 acris de con- 
ſuetudine arangi, gavel-herte. — - Hem ſunt 161 quinque 
Jugera, quodiibet arabit unam dimidiam acram ad ſemen 


frumentt, & ſeminabit, & hercabit—& vocatur iflud opus 


gavelerth. Somner of Gavelkind, þ. 17. 


Gavelb2ed, Corn, rent, or proviſion of bread, reſerved 


from the tenant to be paid in kind. Allocantur per annum 


pro gavelbred ad herdemet tres ſumme & dimid.—— In pane 
ad gavelbred, de conſuctudine arantium & metentium duas | 
ummas. Somner of Gavelkind, p. 25. 

Gavelgilda, Gavelgida, "That yields rent or annual 
profit Si autem in gavelgida, id eft, in gablum red- 
dente domo pugna fiat, vel in gebures 3o ol. culpa judicetur. 
L2ges Inz Regis Weſt-Saxon. cap. 6.——1dem Radulfus 
tenet unum toftum—& non dat gavelgeld. Aon. Angl. 


Fo. 3. P+ EF 55s. 
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Gavelkind, Is by Mr. Lambard, in his Expoſition of 
Saxon ///ords, verbo Terra de Scripto, compounded of three 
Saxon words, gyfe, eal, cyn ; omnibus cognatione proxim1s 


' data. But Verſtegan, in his Reſlitution of decayed Intelli- 


gence, c. 3. calls it gaveltind, quaſi, give all kind, that is, 


give to cach child his part. But Taylor, in his Hiftory of 


Gavelkind, would derive it from the Britiſh gafael, a hold 
or a tenure, and cennee or cennedb, generatio aut familia, 
and ſo gavel-cenedb might ſignify tenura generationts; pag. 
92 & 132. But whatever 1s the true etymology, it ſig- 
nifies in law a cuſtom, whereby the land of the father is 


_ equally divided at his death among all his ſons, or the 


Jand of the brother equally divided at his death among 
all his brethren, if he have no iſſue of his own, Kitchin. 


fol. 107. | 
| Teutonicts priſcis patrios ſuccedit in agros 
Maſcula flirps ommis, ne foret ulla patens, 


This cuſtom is ſtill in force in divers places of Eng- 


land, but eſpecially in Kent, Urchenfield, in Herefordſhire, | 


and elſewhere, _— with ſome difference ; but by the 
Natute of 35 Hen. 

are made deſcendible to the heirs, according £0 the courſe 
of the Common Law. Camden, in his Britannia, pag. 
239. faith in expreſs words, Cantiani ea /ege Guliclmo 
Normanno ſe dediderunt, ut patrias conſuetudines illeſas 
retinerent, illamque . quam gavelkind nomimant, 


He terre que eo nomine cenſentur, liberis maſculis ex aquis 
porttomibus drviduntur, vel feminis fi maſculi non fuerint 2 
adding withal, worth the noting, viz. Hanc hereditatem 


cum quintum decimum annum attigerint, adeunt, & fine do- 


mini conſenſu, cuilibet vel dando vel vendendo, alienare licet. 
Hac fil parentibus furti damnatis in id genus fundi, &c. 
It appears by 18 He". 6. cap. 3. that in thoſe days there 
were not above thirty or forty perfons in Kent that held 
by any other tenure ; but it was altered afterwards in 
much land in that county, upon the petition of ſeveral 
gentlemen there, by a ftatute made 31 HH. 8. cap. 3. 
In gavelkind, though the father be hanged, the ſon ſhall 
inherit; for their cuſtom is, The father to the bough, 
the fon to the plough. Door and Student, cap. 10. Co, 
en Litt. lib. 2. cap. 10. ſef?. 165. and Co. 9 Rep, Shelley's 
caſe. Our anceſtors held their lands by writing, or with- 
out ; thofe which were held by writing were called bock= 
land, whoſe owners were men whom we now call free- 
holders. 'That which was beld without writing was called 
folcland, and the owners were of ſervile condition, and 
were poſleſled ad voluntatem domini, But the inheritance 
or freehold did not in thoſe days deſcend to the eldeſt 
fon, but to all alike; which in Saxon was called lande 
ſeyftan, and in Kent, to ſhift land; from whence came 


the cuſtom of gaveliind. And the reaſon why it was re- 


tained in Kent, and no where elſe, is becauſe the Kenti/9- 
men were not conquered by the Normans: for Stigarid, 
the archbiſhop of Canterbury, and one Egel/ine, an abbot, 
who commanded the forces in that county, ordered every 
wan to march with boughs in their hands, which they 
did, and met the Conqueror at Swainſcomb, where the 
archbiſhop and abbot acquainted him with their refolu- 
tion of ſtanding and falling in/ defence of the laws of 
their country ; and he imagining himſelf to be encom- 
paſſed in a wood, granted that they and their pofterity 


ſhould enjoy their rights, liberties, and laws ; fome of 
which, as particularly this of gaveiking, continues to this 


very day. Cowell, edit. 1727. 

Of. the many opinions concerning the original of this 
cuſtom, the mo probable ſeems to be, that it was firft 
introduced by the Roman clergy, and therefore propagated 


| more extenſively in Kent, becauſe there the Chriftian re- 
ligion was firſt propagated. This tenure is reckoned by 


the beſt antiquaries to be the ſame with the Saxon bock- 
land, which was allodial, and exempt from the feudal ſer- 
vices. 2 Bac. Abr. 637. Somner 12, 35, 37- 

How this property came to eſcape, and to remain 2n- 
tire down to the people of Kent from their Saxon anceſ- 
tors, 18 not agreed among the ſeveral antiquaries. Some 
of them tell us, that the Kenti/hmen came with boughs, 
and demanded their cuſtoms to be confirmed by the Con- 
queror, or elſe reſolved to oppoſe his march ; others re- 


men ſubmitted, and that the Conqueror came with Oao, 
biſhop of Bayeux, from Normandy ; which hath leſs pro- 
ability, conſidering the many exemptions of the Kentiſh 


the rejeCting of this ſtory as to the oppoſition of the Con- 
queror with arms, it might thus far be true, that they 
came with their boughs to ſubmit themſelves to him on 
bis firſt entry, and might petition for the eftabliſhment of 
their rights and cuſtoms ; and the Conqueror, who was 
a very politic prince, might, to gain reputation with his 


ſeems the more probable, becauſe the monks, the hiſto- 
rians of thoſe times, drop the ſtory, and we all know they 
have not been at all favourable to his charafter ; and the 
romantic part of the ſtory might be invented by Spo?, to 
aggrandize his own monaſtery. Seld. Fan. 129. Crag. 


1. Several properties of this cuſtom. 
2. Particular caſes which have been adjudged relating to 


. c. 26. all gavelkind lands in HYolrs| this cuſtom, 


1. Several properties of this cuſtom. 

The firſt quality of the land was, that it was alienable, 
without any licence, according to the true nature of the 
| Roman patrimonial property, and very different wow ws 
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JeEt that ſtory as a monkiſh fable, and think the Kenti/ſh-. 


lands from feudal flaveries ; probably, notwithſtanding | 


new. people, ſhew this inſtance of his clemency ; which 


13. Taylor's Hiſtory of Gavelkind 132, 171. Somner 12. 
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feudal ſervitude, Their grants were likewiſe patrimo- 
nial, in nature of the contraQts in the Roman law, and 
without any feudal words, or reſervation of tenure, 2 
Bac, Abr. 0638» S:mner 88, - CER 

The next property 1s, that theſe lands are not forfeit- 
able for felony, but for treaſon they are ; for the feudal 
forfeitures only heid in lands where there were tenures, 
and not in the allodial property; and the allodial property 
was only forfeitabie, according to the Roman Civil Law, 
for the crimen lee majeſtatts; ani therefore the clergy, 
that were judges with the earl, never allowed the lands 
to be forteited but for the crime of high-treaſon ; but 
ſubſcquent ſtatutes comprehend gaveltind, becauſe ſuch 
11ws extend to the whole Jand of the kingdom, unleſs 
gavelkind were excepted ; but 1f a man be outlawed, or 
abjure the realm for felony, he ſhall forfeit hi: lands in 

avelkind, and his wife her dower in them ; and though 
the flricineſs in which the cuttom is to be taken, becauſe 
derogatory from the Common Law, is uſua]ly given for 
1 reaſon for this conſtruction, yet the true reafon 1s, that 
outlawry and abjuring the realm are puniſhments intro- 
daced ſince the Conquett, and conſequently fince the 
citabliſhment of gaveliind in Kent, and therefore, like 
other new Jaws, ſhall extend to that cultom. Lamb. 610, 
611. Bro. tit, Cujtom, 54. 

When any tenant died, his heir within age, the lord 
might and did commit the guardianthip to the next rela- 
tion within the cout of juſtice in whoic juriſdiction the 
land was; but the lord was bound on all occalions to call 
him to an account, and it he did not ſee that the accounts 
were {air, the lord himiclt was bound to anſwer it. 'Fhis 
province the Chancellor hath taken from inferior courts 
fince the Conqueſt, oniy in Kent, where thete cultoms 
are continued ; but the cuſtom is not uted even in {ent 
to this day, becauſe the Jords, 1n giving tutors, do it at 
their own peril in tne account, and therefore every man 
thinks it dangerous to intermeddle. Lamb. 611, O12, 
624, 025; i: | | | OB 

"The infant at ſiſteen was reckoned at full age to ſell for 
money ; this they undoubtedly took from the Civil Law, 
which reckons fourteen the atas pubertatis; for they 
reckoned, that though the infant had ended his years of 
guardianſhip at fourteen, yet he miyht not have com- 
pleted his account with his guardian till the age of fifteen, 
and that was eſteemed to be the age when he was com- 
pletely out of guardianſhip. Lamb. 624. | 

The guardian appointed by the lord is to have the 
ſame allowance, and no other, with the guardian in ſocage 
at Common Law ; and is ſubjeE&t to the account of the 

#hcir for his receipts, and to the diſtreſs of the lord for the 
ſame caule. Lamb. 625, 

'Fhe liberty of felling was allowed at the age of fifteen 
for the convenience aud neccthty of commerce, for which 
theſe ſmall divided ſhares were abſolutely neceſlary; yet it 
was allowed under ſuch limitations and reſtrictions, that 
the infant could not be wronged or impoſed upon ; there- 
fore an infant that ſells muit have a valuable conſideration, 
becauſe otherwile it 1s a plain Ggn that the infant was de- 
frauded. If a woman ſold at the age of fiſteeen causd ma- 
ifimou pretocuti, this was a good conveyance ; for mar- 
riage was reckoned to be a good and fuſhcient conlidera- 
tion, Lamb. 625, 1 And. 193. : 

it mult paſs by ſeolſment, and the livery upon the 
icoFment muſt be made by the inſant in perton, becauſe 
an infant cannot appoint an atterney by the Common 
Law; and fince the exprefs words of the cuttom do not 


derogate from the Common Law in that point, an equit-| 


able conſtruction {hall not be admitted to make it dero- 
vate, for all cuſtoms are to be conttrued itrictly. Lamb. 
625, 

This cuſtom, like all others that are derogatory from 
the Common Law, is to be conſtrued {trictly ; becauſe, as 
far as the particular cuſtom hath not derogated from the 
law, the generai cuſtom of the whole kingdom ought to 
prevail; and we are not to preſume that the particular 
cultom goes farther than by notorious facts may appear ; 
therefore in this caſe, if ar, infant in gave/iind be diſleiſed, 
and releaſe to his difleiſor, or releale to a diſcontinuee, 
it 15 not within the cuſtom, and therefore void ; ſo if he 


VoL, II, N* 83. 


make a feoffment with warranty 


Q. A Vi 
| 4nÞ , the warranty is not 
comprehended within the cuſtom, and ſo void ; for the 


cuſtom reaches no farther than a conveyance by a naked 


feoffment. 1/ Rol, Abr. 568. | 

It mult be lands in poſſeſſion; and not in reverſion or 
remainder, becauſe the true value of 4 reverſion or re- 
mainder cannot be knowy or computed, and therefore the 
greater need of more than ordinary diſcretion in ſuch caſe, 
which is not found in infants; befides, a reverſion or 
remainder could not be immemorial; and therefore the 
cuſtom could not Le thereunto appendant, becauſe the. 


Immemorial cuſloms only were confirmed by the Con- . 


queror ; fo that ſince the Norman conqueſt ſuch a fale 
cannut be adjudged *legal. Bendl. 33. pi. 52. Lamb. 


027... 

fr muſt be land coming by deſcent, and riot by pur- 
chaſe, becauſe the infant's purchaſe could not be a ſubje& 
matter for the cuſtom; for the Conqueror muſt, as is ſaid, 
be preſumed to confirm nothing but a privilege that is 
immemorial; therefore it muſt be governed by the general 
laws of the kingdom. Berdl. 33. pl, 52. Lamb. 627. 

An infant in gavel/kind ſhall have his age, and all ,cther 
privizeges of the infant at Common Law, becauſe though 
he hath the privilege of alienation at fifteen, yet that doth 
"ot take from him any privilege he had before at the 
Common Law. 1 Rol. Abr. 144. 

As to the geld, or allodial rent, that was reſerved upon 
the lands, the lord might diſtrain, having the ſame pri- 
vilege for his rent as when the tenant held it 772 modum 
benef1cit; for though the lord parted with the lands, yet the 
rent {L.1]l remained to he the lord's as it was before, and 
therelſorc he had for it the fame remedy as all other perſons 
bad for rents reſerved out of feudal lands ; but if the land 
lay fallow, and did not afford the lord his rent, the lord, 
after ſuch ceſling of his tenant, ought, by award of his 
three weeks court, to ſeck whether there were diſtreſs to 
ani{wer his rent ; and this award of the court ought to be 
executed in the prefence of good witnciies; and the ſame 


cught to be renewed for three courts, till the fourth court, 


and in the fourth court it ſhaft be awarded, that the lord 
thall take the tenements into his hands, as a diſtreſs or 
pledge for the rents and ſervices, an ſhall detain them 
tor a year and a day without manuring them ; within 
which time, it the tenant come and make agreement 
with the lord for his arrears, he ſhall tzxe the lands into 
his hands again ; but if he come uot within that ſpace, 
the lord ought openly to declare all his proceedings to the 


county-court, which being done likewiſe at his own 


court next fullowing, the land ſhall be finally awarded to 
him. LCamb, 612. | | | | 

We come now to the deſcent to all the children, which 
runs through all the lands in Kent ; and it 1s probable that 
all bock!ands in England were thus partible, though it 
farther happened, that all the lands in Kent were all allo- 
dial without villain, and for the moſt part without copy- 


hold ; ſor 1t18 a ſufficient plea in villenage to ſay, that the *' 
defendant's father was born in Kent, though not to fay, 


that the party himſelf was born there ; becauſe for the fa- 

ther to be born is a ſuppoſition that the defendant could 

by no means be a villain, that being a country totally tree. 

!t is probable that this happened becauſe they made all 
their ſlaves allodial proprietors, Kent being, by reaſon of 

the Cinque Ports, a trading country, and they were better 

pleaſed with the rent, than if they had their work in 

tpecie ; and this country being untouched by the Con- 

queror, there could be no villains. Lamb. 628. 

As to the deſcent, that was, it ſeems, introduced by 
the notions of the clergy from the Roman laws, where all 
the land was equally divided among the childien and 
next relations ; fo are the laws of the Confeilor, 
Fur. of Inieſlates 26. | 

But there is a great difference between the deſcent of 
gaveikind land and the words of purchaſe of the fame 
lands ; for ir a remainder bs limited to the rightcheir of 


7.8. the heir at Common Law ſhall take it, and nor 


the heirs in gave/tind: the reaſon is becaule this remain- 
der being newly created, could not be reckoned to be 
within the old cuſtom ; for the confirmation of the Con- 
queror was only to the old privileges, by which the land 

Oo had 
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had been enjoyed, and not to make expoſition of any 
grant afterwards. Co. Lit. ro. Lamb. 607. Hob. 31. 
Dee 2 Bac. Abr, 640, 641, 642. 


2. Particular caſes which have been adjudged concerning 
this cuſtom. | | | 

[n dower brought by a huſband and wife, the defen- 
dant pleads, that the land, of which dower is demanded, 
is of the nature of gaveJkind ; and that the cuſtom is in 
land of ſuch nature to endow the wife of a moiety 7e- 
nendum quamdiu non maritata remanſerit, & non aliter ; 
upon which the demandants demurred, and judgment was 
given againſt them, becauſe the cuſtom is well pleaded 
againſt the dower in the affirmative, with the negative 
& non aliter, and is confeffed by the demurrer ; and there- 
fore the feme cannot be endowed contrary to the cuſtom 
fo expreſsly allowed. 1 Leon. 133. pl. 82. 

If a man ſeiſed in lands in gavelkind give or deviſe 
them to a man-and his eldeſt heirs, this does not alter the 
cuſtomary inheritance, or hinder the deſcent, according 
to the rules in gavelkind, for that can be only done by 


. aft of Parliament. Co. Lit. 27. a. ; 


_. If lands in gavelkind deſcend to the King and his 
brother, the King ſhall take one moiety, and his brother 
the other; but if the King dies, his moiety ſhall deſcend 
to his eldeſt ſon, and not according to the rutes of deſcent 
in gavelkind; for the King was ſeifed of his moiety 7c 
&rone ;, therefore it ſhall attend the crown, and confe- 
quenily go to the eldeſt fon. Plcw. 205. Co. Lit. 15. 
A. ſeiſed of lands in gavelkind had ifſue three ſons, 
and deviſed part to one, and part to another, and an- 
other part to a third ; and appointed by his will, that if 


any of them dic without iſſue, that the other ſhould be| 


his heir ; and it was adjudged, that each of them had an 
eſtate-tail by implicacion, by that part of the will, that if 
any of them died without iffue, the others, &c, and like- 


wite that the word heir makes a fee-ſimple in that pait 


that deſcends to the ſurvivor, upon the death of the reſt 


without iſſue. Aoor 864. Spark v. Furnall, 


A man ſeifed of land in gavelkind makes a feoffment 


| to' the uſe of himifelf and his wife in tail, the remainder to 


his right heirs; the word heirs in the remainder are words, 
of limitation, and not of purchaſe ; and therefore the re- 
mainder ſhall deſcend according to the cuſtom of gavel]- 
kind. Bro. tit. Cu/tam. (1.). 

Lancs in Kent were diſgavelled (by 31 H. 8. cap. 3. 
and a private act made 2 & 3 Ed. 6.) to all intents, 
conſtructions and purpoſes whatſoever, and that they 


ſhould deſcend as lands at Common Law, any cuſtom to] 


the contrary notwithſtanding 3 ayd the queſtion was, 


whether theſe lands loſt by theſe ſtatutes all their other| 


qualities or cuſtoms belonging to gavelkind, as well as 
their partibility ; and reſolved that they loſe only their 
partibility. Raym. 59, 76, 77. 1 Sid. 77, 135. 1 
Lev. 79. 2 Keb. 288. Hard. 325. | 

For firſt, theſe afts were made at the petition of thoſe 
gentlemen whoſe lands were diſgavelled, to. prevent the 
extinction of their families by the frequent divihons of 
thoſe lands ; therefore it is to be preſumed, that the le- 
giſlator intended only to deſtroy partibility, as that part 


of the cuſtom which tended to the crumbling of families ; | 


and not thoſe other beneficial cuſtoms annexed to ſuch 
lands in Kent, ſuch as deviſing, forfeiture for treaſon 
only, Wc. - 

2. To expound this private aft of the 2 & 3 £4. 6. 
literally in the clauſe (that they ſhould be as lands at 
Common Law, to all intents and purpoſes) would take 
away all manner of power of deviſing thoſe lands, for 
lands at Common Law were not deviſable ; and this at 


| being ſubſequent to 32 Zz. 8. and 34 H.8. of wills, muſt 


repeal them, and conſequently prevent all future deyiſes ; 
but this reſtraint cannot be intended to be within the view 
of the petitioners, nor of the legiflature that framed the 
act upon the petition. 

2. Though in the beginning of the clauſe the words zo 
all intents and purpoſes, &c. are large, yet they are reſtrained 
by the laſt words of the clauſe, viz. that they ſhoul1 de- 
feend as lands at Commin Law, and conſequently the cuſtom 
of partibility is only deſtroyed ; moreover, it is very much 


f 


| 
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GAV 
to be doubted, whether the power of deviſing, and the 
other qualities annexed to the partible land in Kent, be 
eſſential to gavelkind ;z for the cuſtom of gavelkind pre- 
vails in other counties beſides Kent ; and yet it may be 
very much queſtioned, whether the gavelkind of Kent, 
and that in other countries, agree in any thing but the 
manner of deſcent; and if this doubt may be admitted, 
'then thoſe extraordinary cuſtoms in Kent cannot be extin- 


ace 1 Sid. 137. Raym. 59, 77. 

To illuſtrate this point farther, it will be neceſſary to 
take notice, that it is ſuſhcient for any one, who will 
intitle himſelf by the cuſtom of gavelkind, to plead that 
the land is in Kent, and of the nature of gavelkind, with- 
out pleading the cultom ſpecially ; but if any one will 
plead the cuſtom of deviſing, or of having a moiety as 
tenant by the curteſy, or in dower, he mult plead the 
cuſtom ſpecially, and not in that general manner he may 
plead gavelkind; and the reaſon of this difference ſeems 
to be this, that gavelkind in, Keri 1s the general law of 
the place, and no particular tuſtom ; and therefore when 
it 1s generally alledged, the court ſhall take notice of it 
as of a law that prevails in a conſiderable part of the 
kingdom :; but as for the other cuſtoms, they are not an 
eſſential part of gavelkind, and ſo are not Jaid before a 
court upon a general pleading of gave}kind, but require a 
particular manner of pleading them, as a'l other private 
cuſtoms which are derogatory to the laws of the king- 


| dom, that the Judges may be apprized of them, and 


where they obtain, and fo give their deciſions with regard 
to them. 1 Sid. 138, Cro. Car. 562. 2 Sid, 153. 
Brown v. Brooks. Lamb. 595, 

Heirs 1n gavelkind ſhall make partition as parceners, 
and a writ of partition lies between them as it does be- 
tween parceners ; and in the declaration upon ſuch writ, 
the cultom mult be mentioned; as to ſay, that the land 
is of the cuſtom of gavelkind, but they need not pre- 
ſcribe; for though the cuſtom, as different from the 


the Judges, yet there is no neceſlity for preſcribing becauſe 


Ayr, tit. Gavelkind. | 

- Gaveiman, 1s a tenant who is liable to tribute. 
Villant de Terring qui vecantur gavelmanni.. Somner, Ga- 
velkind, þ. 23. 


cuſtomary tenant. Conſjuetudo falcandi que voatur ga- 
velmed. Somner of Gavelkind. Append. —F#? pro- 
una ſeptimana dum falcatur /iipula que vecatur gavelmed. 16. 
Gaveloces, Javelins, darts, the ſyllable ga being the 
ſame with ja, and fo derived from jaculum. Frifjones 
igitur ipſum Wiilelmum tam jaculis, que vulgariter 
 gaveloces appeilant, quorum maxime notitiam habent ix 
uſum—hoſiiliter inſequurtur. Mat. Par. ſub anno 1256. 
Gavelrep, Bedreap, or duty of reaping at the bid or 
command _ of the lord. De conſuetudine metendi 40 
acras & dimidiam de gavelryp in autumno 40 ſol. 6 denar. 
Somner of Gavelkind, p. 19, 21. | 
 Eaveltip, See Gavelrep. | 
Gavelſejter, (dax.) Sextarius vedigalis; (cerviſie ſci 
licet ſextarius maneri! vel pradii domino ab uſufruftuariis 
cerviſiam coquentibus, cenſus vel veftigalis nomine, pendendus, } 
Is a certain meaſure of rent-ale. Among the articles to 
be charged on the ſtewards and bailiffs of the church of 
Canterbury's manors, this of old was one, — De gavelſeſter 
cujuſlibet bracini bracati infra libertatem maneriorum, viz. 
unam lagenam & dimidiam cerviſſe. We may find it 
elſewhere under the name of Tu/ce/ter thus, De Tolcefter 
cerviſie, hoc eſt, de quolibet bratino per unum annum lagenam 
de cerviſia, and is without diſpute the ſame. In lieu of 
which the abbot of Abingdon, of cuſtom, received that 
penny mentioned by Sel4cn in his Diſſertation annexed to 
Fleta, cap. 8. num. 3. and there (1 believe). miſprinted 
 Colch:/ter-penny for Tlebefter pony: Nor differs it (I think) 
from what in the G//jary, at the end of H. 1. laws, is 
called oat-gavel, Sax, D:&, and ſee Tolſejter. Cowell, 


edit, 1727. 
| | 
Gavel-weck, 


guiſhed in a ſtatute, without particuiar words for that. 


general law of the kingdom, muſt be taken notice of to. 


It 18 /ex lect. Co. Lite 175. b. Lit. fe 265. See 14 Vin. 


| Gaveimed, 'The duty or work of mowing of graſs, or 
cutting meadow-land, required by the lord from his 
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Gavel-week, (Sax. ) Was either manuopera by the hands 
and perſon of the tenant, or carropera by his carts or 


carriages. Phil. of Purveyance. 

_ Gaugetum, A garge or gauging, done by the garvger. 
Litere clauſe 55 H. 3. de doliuvrum menſura & gaugeto 
 mercatirum burdegal, & de gaugeatoris feodo, ff dena- 
rium pro dalio, ſeil obolum ab emptore, & ob-lum a vendi- 
tores Mandetur per breve de Canc. quod omnia ligna de 
doliis vinorum fiant de cetera de retfto gaugeto Anglicans. 
Rot. Parl. 35 Ed. 1. of the true Engliſh guage. 


4 Gauger, (Gaugeator, from the French gauchir, i. in 
= gyrum torquere) Signifies an officer of the King, ap- 
2 pointed to examine all tuns, pipes, hogſhead:, barrels 
uy and tertias of wine, beei, ale, oil, honey, butter, and 
I give them a mark of allowance, before they . be ſold in 
= any Place. And becauſe this mark is a circle, made 


with an iron inſtrument for that purpoſe; it ſeems 
that from thence he taketh his name, Cowell, eat, 
727. 
A wines brought to be ſold ſhall be guaged by the 
King's guazger, 27 Ed, 3. flo 1. c. 8. 31 Eds 3. fte 1. 
c. 5. 1 Ric. 3. C13. | 
Veſicls of wine, vinegar, oil, honey, &c. ſhall be 
guaged, 4 Kites 2: 6.1 18 Hen. 6. c. 179. Rhenith 
wine exempt, 14 Ric. 2. c 8. 
The contents of pipes, hoglheads, &c. of wine and 
fiſh, 2 Hen. 6. c. r1, The guager ſhall at all times Le 
| ready to do his duty, 23 en. 6. c. 15. | 
The contents of barrels of ſalmon, herring, and ells, 
22 Ed. 4. CG 2. | IT 
The contents of veſlels of wine and oil, 1 Rc. 3. c. 
13. Veſſels to be marked, 25 7, 8. c 14. 
Veſſels brought from beyond fea, and uſed for utter- 
ance of ale and beer, ſha!l be guaged, 31 Eliz, c. 8, 
| 'The wardens of the coopers {ſhall attend to guage veſ- 
ſels upon requeſt, 23 Hen, 8. c. 4. 31 Eiz. 8. [. 3. 
 Gaugers may take ſamples not exceeding half a pint, 
32 Geo. 2. 0.29. * » | 
Gauge-penny, Is the gauger's fee. Stat. 23 Hen. 6. 


Cap. I5. | | | 

[apyound, A hound which never caught a hare. 
C:well, ed:t. 1727». So 

Gazmaria, 'The fame with /Yainagium, Ita quod n:ihil 
ex nunc remanet 1n manu ejus, niji tantum gaymaria maneri 
predifi, Mon. Angl. vol. 1. fol. 603. b. 

Gazette. See Luvwon Gazette. | 
| Geaipecia. In a charter of the privileges of Newca/ile 
Bb upon Tyne, renewed anno 39 £1. we read, viz. Sturgiones, 
7 balenas, cetas, porpecias (i. e, purpoiſes,) deiphinos, T1g- 
gos, geaſpecias, 1, ce grampois | 

Geburic:c, Gebiir|ciya, Neighbourhood, or adjoining 
diſtrict, Leges Edw. Confe/. © 1. de Perjurits, p. 2. 
bo _ Gevurus, A country neighbour, or inhabitant of the 
E ſame geburſhip, or village. »Sax. gebure, a carl, plough- 
6: man, or farmer. ; 

*  Gui:, (Geldum,) Among the Saxons, ſignified pecunis 

5 


BW vel tributum, allo the compeniation for a crime : hence, 
"Y in our ancient laws wergeld was uſed. for the value of a 
6 man flain, and orfg«/d of a beatt. Et fint quiett de geldis 
21 & danegeldis, & horngeldis & forgeldis, & de blodwita, & 
*K fitwita, flitwita, & leirwita, & heinwita, fotmenefuda, 
BW & we d=penney, & aver-penny, & tolling-peny. Chart. 
E Rich. 2, Friorat, de Hertland in Devon, Pat. 5. Ed. 4. 
B part. 3. mM. 13. See Glide, ES 


Geldabie, Sce Gildable, | 
aſſembly : it is uſed in the laws of Edward the Confeſfir, 
cap. 35. for a court, viz. Omnis homo pacem habeat euro 
ad gemotum tf rediens de gemoto, ni/i protatus fur fuerit. 
dee khote. 

Geneath, (Sax. ) Villanus, as regis geneath, is the King's 
villain. Cowell, edit. 1727. | 

General iſſue. See *{#}ue. 

Generale. The ſingle commons, or ordinary provi- 
ſion of the religious were called generale, as their general 
allowance, diſtinguiſhed from their pretantie or pittances, 
which, upon extraordinary occaſions, were added as over- 
commons. Among the obſervances of the Cluniac monks, 


Gemoire, Is a Saxon - word ſignifying conventus, an | 


BG... Ex O* 


they are thus deſcribed, - (3enerale appellamus guod fins 
gulis in ſingulis datur ſenteil'; : pietantza qurd) in una ſcu>, 
tella duabus, And among the cuſtoms of the abbey of 
Glaſtonbury, we have this account. In privatis die- 
bus, videticet, Dominica die, die Martis, die Jovis & Sat- 
bato, tria generalia ad ref:&ionem habueruit fratres, & 
duas pretantias ;, ceteris vero diebus, ſcilicet, feria ſecunda, 
ſeria quarla, & ſexta, duo generalia & tres pietantias. 
Cartular. Glaſton, MS. f. 10. 

Generatio. When a mother-abbey or old religious 
houſe had fpreat itfelf into ſeveral colonies or depending 
cells, that iffue or off. ſpring as it were of the mother- 
monattery, was called Generatio, quaſi proles & ſeboles 
matricts domus, DPuc/ito pricratus inter abbatem de Wa- 
verle & ablatem Vurnehi terminatur bsc mio, videlicet 
quod abbas de Furneſio hateat prioratum in tota genera- 
tione eleemoſyne in Anglia, & tin generatione v9a- 
vinaci i Anglia fantum. Abbas autom Waverle babeat 
pricratum ubique tam in congregationibus abbatum que fus 
erint fer ,ngliam, guarm altas per ordinem tiniverſum. An- 
nal Waverl. 1232. | | 

Generoſa, Seems of late to be a good addition; for 
if a gentlewoman be named {pinfler in any original writ, 
appeal or indictment, ſhe may abate, and quaſh the ſame 
2 1nſt. fol. 668. US | 

Genefta, Broom. See Faun, Percipiant decimas ag- 
norum, lane, lini, canapi, genefſtae. Thorn, pag. 2112+ 

Genets, alias Jenets. See Furr. PE 

Gentieman, Genero/us is an irregular compound of 
two languages, the one from the French gentil, that is, 
Honeſlus, vel honeſto loco natus ; the other trom the Saxon 
min, as if you lay, a man well born. The 7talian fol- 
loweth the very word, calling thoſe gentilhusmini whom. 
we call gentleman. ' he Spaniard keepeth the meaning, 
calling him hidalgs or hijo algo, that is, the. fon of 
ſome man, or of a man of reckoning: the French alſo 
call him genti/homme, *o that gentlemen are thoſe whom 
their blood and race doth make noble and known: in 
Greek they are Evyeveiis, in Latin, nobiles. Smith de Rep. 
Ang. (ib. 1. cap. 10. Under this name are compriſed all. 
above yeomen, ſo that nobl/emen are truly called gentlemen ; 
ut by the courſe and cuſtom of England, nobility is either 
major or minor; the greater contains all the degrees froni 
knights upwards; the leſler, all from barons downwards, 
Smith ub: ſupra, cap 21. The reaſon of the name may 


[ariſe from this, that they obſerve gentilitatem ſuam, 


that is, the race and propagation of their blood, by giv- 
ing of arms, which the common ſort neither doth, nor 
may do ; for by the coat that a gentleman giveth, he is 
known to be, or not to be deſcended from thoſe of his 
name, that lived many years ſince. Gentiles homines, ſee 
in Thaquel de Nobilitate, cap. 2. pag. 53. Cicero, in his 
Topics, of this matter ſpeaks thus, Gentiles ſunt qu: inter 
ſe eadem ſunt nomine ab ingenuis oriundi, quorum majorum 
nemo ſeruvitutem ſervivit, qui capite non ſunt diminult, 
And in the firſt book of his Tuſe. PDuzf?. he calleth 
Tullus Heflilius, one of the Kings of . Rome, genti- 
lem ſuum. Theſe words, gentilis hamo, for a gentleman, 
was adjudged a good addition. Fill, 27 Ed, 3. The 
addition of knight is ancient, but of eſquixe or gentle- 
man rare before. the firſt of H. 5. c. 5, See 2 Par. Inft. 
fol. 595 & 667, where we read Fohn King/ion made a 
gentleman by King Richard 2, Pat. 13 Ric. 2: part, 1. 
M. 1%, Ntus. | | EL 
Genu, Generation. Succe/ſi Ethelbaldo Offa qyinto genv; 
Malmſb, lib, 1. c. 4+ | | 
Genumia, North Wales, Cowell, edit. 1729, 
Genus, (Lat.) The general ſtock, extraftion, &c. as 
the word office in law is the genus or general ; but the word 
ſheriff, &c. is the ſpecies of it, or particular. 2 Lil, 
Abr. 528. 
Geozge Noble, A piece of gold current at fix fhil- 


| lings and eight pence in 1 Hen. 8. when, by indenture of 


the int, one pound weight of gold was to be coined 
into eighty-one George Nobles, Vid, Lowndes's Eflay - 
upon Coins, pag. 41- | 


Geozgia m America, lts colony eſtabliſhed, 6 Geo, 2. 


IJ 25s: 7. 


Germany. 


apud Brompton, 


G1 FP 


Germany, See Euftoms. | 

Gerneat, A clown or villain. Gern2badatus. Cowell, 
edit. 1727, See (Fant. 

Gerijuma, (Sax. Gzrſuma, i. e. ſumptus, premium) 
In ancient charters it is uſed for an income ; as, Sciatis| 
me A. pro tot dibris, guas B. mihi dedit in geriumam), 


dediſſe, conceſſiſſe, &c. Sometimes for a fine for a fault; 
as, Gerſumam capere 4d: nativa ve/ira impregnata ſine lt- 
centia veſira, qued dicitur Childwit., In ath,_Parif. it 
is written Gerſoma. Datis abbati tribus marcis auri in 
gerſoma, 7. e. pro fine. And in Scotland, greſſume. yome- 
times it is taken for an exaCtion or demand; as, 4bjque 


retinentia cujuſlibet conſuetudinis five ſervitit, 1s, five ali- 


cujus gerſumz, aut ſecularis exactionts, 
2 tom. pag. 973. 

Gerſumarius, Finable, or liable to be mulCcted, 
fined or amerced at diſcretion of the lord. -[n 
Berton Parva—— ſunt tres cotſeles quorum gquilibet eperabi- 


Mou. Avgl. 


tir ſemel in hebdomada £3 metet in autumno unam acram Ge 


blads hiemal: vel tres rodas ordet, Dominus habebit tres 
hederepes, fi woluerit, ad cibum ſunm. QOmnnes ſunt ger- 
ſummani ad veluntatem Domini. Cartular. S, Edi, M9, 
f. 103. Cowell, edit. 1727. -; 

Geſcmund, Allembled. Cowe!!, edit. 1727. 

Geit, (French, gift.) A lodging or ſtage of reſt in 
a journey or progreſs. As in the progrets of £4 6 
A. D. 1552. when the ge/7s, (7. e. the ſtages of his Ma- 
jeſty's progreſs) weie altered, Archbiſhop Crarmer in- 
treated Cectl to ſend him the new-lettled gets, that he 
might from time to time know where his Majeſty was 
Strype's Memor. of Archbiſhsp Cranmer, p. 253. 

Gefta, Geitum, Geſt, yeait, barm ſor working of beer 
or ale, ——/ta guad piſtores paterunt fic vendere, & in quo- 
libet quartario lucrari tres drnarios, exceptis brennio & dugbus 
panibus ad furnexrium——& in fate eb;lum, t& in gelta obz- 
lum, & in cande/a quadrantem. Mat. Par. ſub. anno 1202. 

Geſtu et Fams, Is a writ now out of uſe. Lamb. 
Eiren. lib. 4. c. 14. þ. 532- 

Gethb:ech, (redius Grithbreche) S! pacem quis fegerit 
ante mediocres firefle, quod dicunt gethbrech, emendet reg1 
decem falidis, Conſtitut. Canuti de Foreſta, c. 18. See 
G:ithvzeche, | 

Grewmeda, Is a Sax-x word, and it ſignifies the pub- 
lic convention of the people to decide a cauſe. Fr pax, 
guam Aidermannus Regis in quinque burgorum gewineda 
aabit, emandatur 12 libris, Leg. Ethelred, c. 1. apud 
Prompton. | DD | 

Gewitneſſo, Giving evidence. L£Zrg, Ethelred, @ 2. 

Gliit, is a transferring the property in'a thing from 

one to another without a valuable conſideration ; for to 
any thing upon a valuable conſideration 1s a con- 
or ſale : he who gives any thing is called the 4s- 
; and he to whom it 1s given 1s called the danee. 1 
ood's Convey. 116, 
/ By the Common Law all chattels real or perſonal may 
be granted or given without deed, except in ſome ſpecial 
caſes; and a free pift is good without a conſideration, if 
not to defraud creditors. Park. 57. {H[9%, 230. oee 
Fecaud, | 

But by the ſtat. 29 Car. 2. cap. 3. No leaſes, eſtates 
or interelts, either of freehold, or terms of years, or any 
uncertain intereſt, not being copyhold or cuſtomary in- 
tereſt, of, in, to, or out of any meſſuages, manors, 


lands, tenements, or hereditaments, ſhall at any time be 


aſſigned, granted, or ſurrendered, unleſs it be by deed or 
note in writing, ſigned by the party fo aſſigning, grant- 
ing, or ſurrendering the ſame, or their agents thereunto 
lawfully authoriſed by writing, or by act and operation 
of law. | | 

If a man makes a general gift of all his goods, with- 
out exception of apparel or other things of neceſhity, as 
bedding, Fc. though it is by deed, this may reatonably 
be ſuſpected to be fraudulent to deceive creditors, &c. 
an:| though there may be true debt owing, &c. a giſt 
of all one's goods in fatisfaftion of the debt, Tc. is void 


apainſt other. creditors, &c. though good againſt the 


giver, his executors or adminiſtrators, or any to whom 


afterwards he ſhall ſ-l! or convey them ; for though it 
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may be a pift apod a valuable conſideration, yet it may 
not be done bona fide, as the ſtatute of the 13 Eliz. cop. 5. 
requires. Þ Bac. L., Trafs 146. Shaw's Bac. 260, 261. 
3 Co. d0, Sc. | "1 | 
'Tfa man puts a robe, or other garment, on his ſervant 
to uſe, this is a gift in law. Br. Done, &c. p/. 9. cites 
L1 £9. :4--:23t, < 

If an avulterer clothes the woman, the baron may take 
his wife and the apparel, and juliiſy buuh. Br. Done, 
pl. g. cites 11 IT. 4. 31. 

A, borrowy 1007, of B. and at the day brought it in 
a bag, and caſt it on the table before B. and B. faid to A. 
being his nephew, / will nat have it; tate it yov, and 
carry it home again with you. Per cur', | his is a good pift 
by parol, being caſt upon the table; for then it was in 
the poſſeſſion of B. aud f. might well wage his law, But 
It had been otherwiſe, if A. had only offered it to B. for 
then it was a choſe in action only, and could not be 
given without a writing. Ny 67. Fiiver's caſe. 

A gitt of any thing witbout' a confideration is good ; 
but it is revokable before the delivery to the donee of the 
thing given, Donatis perfiutur p feſ/ron2 acctpientts, Jerk, 
109. þ1.9. | | 

It 1 have a horſe in Zonder, and I, being at a great 
diſtance from F.:ndng give my horte to 7. S he may 
have treſpaſs without other poiltifiin. 1049. coram 
{%9p. Ciazt. 135 1a the caſe of "ty v. Brwer, cites 
HF N. Be 1406: Perk." 30. - 21 Ede. 4. 25} 21 I. 5:39. 
21 Ht 6.43. 

A. made a preſent of a jewel to alaly whom he courted, 
but the marriage not_ taking efte&t, h: browht an action 
of &yinue apainlt her, and ſhe, taking i. 15 be a vitt, 
offereto wage her. law ; but the court. was of opinion, 
that the property was not changed by this giſt, being to 
a ſpectal intent, and therefore woul- not admit ker to do 
It; cited per the Ch J. 2 M4. i;r. #ich. 28 Car. 2. 
C. B. in the caſe of Beaumont v, ; 

Ii the King, being appiled of the value, lets a.thing 
for years, &c. worth 500 /. per aun, relerving only 5 /, 
per ann. this is not a letting to farm, but a pilt, Skin, 
151, in the Exchequer. Arg. 35 Car. 2. B. R, 


Form of a dred of piſt of tenements and lands. 


THIS Tndenture, made the day anl year, &c. be. 
tween A. B. of, Oc. of the one part, and TB. of, 
&c. ſon of the faid A.B. of the other part, witnsſſeth, 
That the faid A. B.- as well for and in conſideration of the 
natural love atid affeft:on which he hath and beareth unto 
the ſaid 'V. B. his ſon, as alſo far the better maintenance 
and preferment of the faid T. B. hath given, granted, 


give, grant, alien, enfeoff, and canfirm, unto the jaid 'T\ B. 
all that meſſuage or tenement, ſituate, Bc, with all and 
ſingular its appurtenances, and all houſes, outhouſes, lands, 
£&c. and the reverſion and reverſims, remainder and re- 
mainders, rents. and ſervices of the aid premifſes ; and all 
the eſtate, right, title, witere/l, property, claim, and demand 
wha: ſrever of him the jaid A. B, of, in, and to the ſaid 
me/Juaze or tenement, lunds and premiſſes, and of, in, and 
to every part and parcel thereof, with the appurtenances ; 
and ail deeds, evidences, and writings concerning the jatd 
premiſſes only, now in the hands or cuſtody of the ſaid A, B, 
or which he may get or come by without juit in law; ta have 
and t hold the faid meſſuage or tenement, lands and premiſes 
hereby given and granted, or mentioned or intended to be 
given and granted unto th: faid 'Þ. B. his heirs and aſſigns, 
to the only proper uſe and behosf of him the jaid 1, B, bis 
heirs and aſſigns for ever. And the faid A. B. for hinjelf, 
his heirs, executors, and anminiſtratirs, doth covenant and 
grant t3 and with the ſid I. B. his heirs and affigns, ly 
theſe preſents, that he the jaid 'V. B. his heirs and «ffigns,” 
ſhall and lawfully may fi om henceforth far ever hereafter 
peaceably and quietly have, hi/d4, occupy, 'Poifefs, and evjcy 
the ſaid meſſuage, tenement, lands, heredttuments, and pre- 
miſſes bereby given and granted, or mentioned or itended jþ 
to be, with ther appurtenances, fre?, clear, and diſcharged 
of and from all former and other gifts, grants, bargains, and 
fales, ferff ments, Juntures, dowers, e/tates, entails, rents, 
rent-.4 ge, arrearages of rents, /tatites, qudgments, recog 


IEA On 


altened, enfeaffed, and confirniedy and by theſe preſerits doth | 
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 Dugdale, Ar. 


0: 

mizances, Natutes merchant and of the ſlaple, extents, and of 
and from all other titles, troubles, charges and incumbrances 
whatſoever, had, made, committed, done or ſuffered, or to be 
had, made, committed, done or ſuffered, by him the ſaid A. B. 
his heirs, executors, or adminiſtrators, or any other perſon or 
per ſons lawfully claiming or to claim by, from, or under him, 
them, or any or either of them. In witneſs, &c, 


A gift of goods and chattels. 


TO all people, &c. I A.B. of, &c. ſend greetin 
Know ye, That 1 the ſaid A, BY for Vo A pon, 
deration of the natural love and affeftion which 1 have and 
bear unto my beloved brother L. B. of, &c. and for divers 
ether good cauſes and conſiderations me hereunto moving, have 
given and granted, and by theſe preſents do give and grant 
unto the ſaid Ls. B. all and ſingular my goods, chattels, 
plate, jewels, leaſes and perſonal eſtate whatſoever, in whoſe 


bands, cuſtidy or poſſeſſion ſoever they be, within the kingdom 


of Great Britain, &c. To have and to hold, and enjoy all 
and ſingular the ſaid goods, chattels, and perſonal eftate 
aforejaid, unto the ſaid I. B, his executors, adminiftrators, 
and aſſigns, to the only proper uſe and behoof of him the ſaid 
L. B. his executors, adminiſtrators and aſſigns for ever. 
And I the jaid A. B. all and ſingular the aforeſaid goods, 
chattels, and premiſſes, ta the ſaid L.B. his executors, ad- 
miniflrators, and aſjigns, againſt all perſons whatſoever, ſhall 


and will warrant, and for ever defend by theſe preſents. 


In witneſs, &c. 


Gifta aquae, The ſtream of water to a mill, Mon. 
Ang. tome 3. | 

Gigmills, A kind of fulling mills, for fulling and 
burling of woollen cloth, prohibited by ſtat. 5 & 6 Eg. 6. 
cap. 22. 

*Gid, A fraternity or company. See Guild. 

Gild, 1s alſo a compenliation or mulC&t for a fault, 
Onicquid in amire in alterum furatum habent in duos geldos 
componere factat. Fromy hence weregeld, is the price of a 
man, 0rfzeid the price of cattle, angild the ſingle value 
of a thing, twizild the double value. "Dhere are likewiſe 
many words which end with geld, and which ſhew the 
ſeveral kinds of payments, as Danegel, vadegeld, ſenegeld, 
hornegeld, ſotgeld, jenigeld, and many more. Cowell, edit, 


1727. 

/Elidale, (from the Sax. gilg. i. e. ſolutis, and ele, ale, ) 
A contribution where every one paid his ſhare. Cowell, 
edit. 1727. See Dbthale. : | 

Gilaable or Geldable, (Geldabilis,) Tributary, that 
is, liable to pay: tax or tribute. Camden, dividing Suf- ? 
Felk into three parts, calls the firſt gildable, becauſe liable 
to pay tax, from which the other two {parts were ex- 
It is mentioned an. 27 
H. 8. c. 26. but we find gildable expounded in an old 
MS. to be that land or lordſhip which is ſub di/iri&tone 
curie vicecom', See 2 Par, Inſt. fol. 5ot. AIngquiſitio 
capita apud Atherſton, &c. 5 H. 5. per jſacram, Will, 


| Peirs & al. gui dicunt qusd Johannes Cheſterſhire, gui tenet 


unum tenementum & duo crofta cum pertin, in le geldable de 
Johanne Lile per quod ſervitium ignorant, erexit crucem S. 


| Johannis Hieroſol. ſuper domum ſuam, ad habendum privi- 


legium & libertat, Femplar. de Balſhade, eo quod teneret 
pred. tenementum ſub cruce in prejudiciunm Dom. Regis & 
contra formam.- flatuti inde editi, &c.,, MS. penes Gul” 
Fur. dicunt quod prior de Semplingham te- 
net tres carucatas terre in S. & non ſunt geldabiles, Ex 


Rot. Hunar. in Turr, Lond. de Anno 3 Ed 1. Linc. 


Gildae adulterinz. Rot, Pipe 3 Fohannis. Perhaps 
uſed for adulterate money. Cowell, edit. 1727. 
Gilhalda Teutonicozum, Was uſed for the fraternity of 


Eaſterling merchants in London, called the flill-yard. 
Otat, 22 Hen. 8. cap. 8. | foes 


Gilding. $ee G6ls, | | 
Glid-merchant, (Gilda mercatoria) Was a certain pri- 


vilege or liberty granted to merchants, whereby they . were 


enabled (among other things)" to hold certain pleas of 
land within their own precincts ; as King Fob? granted 
gildham mercateriam to the burgeſles of Nottingham. 
Glitwite. See Gait wite, | | 
Ginger. | See. Spicery, 
Vor, [I, N* 83. 


G. L E 

Girdlers, May make their girdles with white metal, 
IS Rice 2. C11, | "as | 

Giſarms,. or Guifarmes, (mentioned in the ſtatute. 
13 Ed. 1. flat. 2, c. 6.) An halbert. From the Lat. 
bis arma, becauſe it wounds on both ſides. A kind of 
hand-ax, according to Skene. Fleta miſwrites it //> 
arms, lib. 1, cap. 14. Eft armorum genus longo manubrio 
& porretia cuſpide. Spel. 

Gladiolum, Sedge. Mariſcus profert gladiolum, ce/- 
pites & alia ignts pabula, Mat. Pariſ. an. 1206. 

Gladius, {Fus gladii) Is mentioned in our Latin 
authors, and in the Norman laws, and it ſignifies a ſu- 
preme juriſdiction, Camden, in Britannia, writes Comi= 
tatus Flint. pertinet at gladium Ceflrig, And in Selden, 
Tit, of Honour, pag. 640. Curiam ſuam liberam de omnibus. 
placitis, ce exceptis placitis ad gladium ejus pertinentibus. 
And it is probale from hence, that at the creation of an 
earl, he is gladio ſuccinftus, to ſignify that he had a juriſ- 
diction over the county. | See Pleas of the Sword. 

Glaire, (Fr.) A ſword; alſo a lance or horſeman's 
ſtaff. Gleyre, long ſword, ſhort ſword and dagger, were 


the weapons allowed the parties in a trial_þy. combat, 
Cowell, edit, I727. Ce wee | | 
Glanvil, Was a learned lawyer, and Chief Juſtice 


Henry the Second's days, who wrote a book of the Common 
Laws of England, which is the ancienteſt of any extant, 
touching that ſubjet. Staundf. Pre. cap. 1. fol. 5. He 
was then called in Latin Ranulphus de Glanvilla, He 
died in Richard the Firſt's days, at the fiege of Acres on 
the coaſt of Pa/e/tine, being with him in his voyage to the 
Holy Land. Plowden, fol. 368. Stowel's caſe. © | 

laſs, To what duties liable, 2 Will. & M. lr 2. 
Co 4+ fo 34. 6 & 7 Will, 3. c. 18. 7 & 8 Will. 3. 
ce Zl. /. $I. The duty upon earthen-ware and half 
the duty upon glaſs taken away, 9 & 10 Will. 3. c. 45. 
The remaining duty on glaſs taken away, 10 & 11 ll. 
3+ Cc. I8. . A duty of exciſe upon glaſs, 19 Ge. 2. c 12, 
J- 19. Penalty of exporting glaſs from 1reland, 19 
(reo. 2, Cc. 12. fo 21, Duty on exportation, &c, 19 
Geo. 2. c. 12, /. 16, &c. 

Glaſs-men, Are reckoned amongſt wandering rogues 
and vagrants, by the old ſtatute, 39 Eliz. and 1 Fac. 1. 
Co 7 | Eo 

Glavea, A glaive or gleave, a javelin, a hand-dart. 
Duod cum vidiſſet quiſpiam de caſlella & adverſarium ag- 
noviſſet, telo gracili, quod ganea (legendum eſt glavea) di- 
citur, eum jam cominus poſitum petiit, quo teſtam capitis ipſius 
male nudati perforavit. Gervaſ, Dorobern, ſub an, 
I144» | | 

Giawance 02e. 
mines. - 

Glieba, Glebam ferre. Anno 1335 Cuftes & ma- 
gifler domus Beatz Mariz Magdalenz extra portam au- 
ſtralem civitatis Exonienfis tulerunt glebam pro redditu ex- 
eunte de quodam gardino extra portam orientalem civitatis 
predife, vcato Morley Sulteſhay, & hec conſuetuds ve- 
catur gleba. zack's Antiquities of Exeter, page 48. For 
it ſeems the ancient cuſtom of that city was, when the 
chief lord in fee could not be anſwered of the rent due 
to him out of his tenement, and no diſtreſs could be there 
levied for the ſame ; then the lord came to the tenement, 
and there took a turf or ſtone, and brought the ſame to 
the court ſeven days ſucceſſively ; and this was called 
Gleba. 1b. þ. 50. = 

Glebariae, 'Turfs, peat, or combuſtible earth; _— 
In filuis, campis vits, ſemitis, moris, glebariis, lapidibus, 
' metallis, avibus, &c, Mon. Angl. tom. 1. page 290. 

Glebe, Glebeland, (G/eba,) Church-land. Dos vel 
terra ad eccleſiam pertinens. Charta Elfredi Regis, Monaſt. 
de Croiland, apud Ingulphum. Imprimis totam inſulam 
Croilandiz pro gleba eccleſia, & pro ſitu ſeparali ejuſdem 
monaſterii dono, Lyndewode ſays, Gleba eff terra in qua 


See Plowden, f. 326. the caſe of 


conſiftit dos eccleſie 3, generaliter tamen ſumitur pro ſolo vel 
pro terra culta ; mentioned in- the ſtatute of 14 Car. 2. 
c. 25, We moſt commonly take it for land belonging to 
a pariſh-church, beſides the tithe, Skene ſays, the four 
acres of land, quhilk is given to the miniſters A the evangel 
in Scotland, is called ane gleeb, the gubilk ſuld be free fra 


payment of any teinds. tn edit. 1727, 
. P 


Glebe 


W- 0:9 


Glebe is a portion of land, meadow or paſture, belong- | 
ing to, or parcel of the parſonage or vicarage, over and 
above the tithes. Godolph. Rep. 409. | 

Leaſe of a refory excepti,,. the glebe is a void excep- 


_ tion; for no retory may be without glebe. But he may 


except parcel of. the glebe.' So of a manor, excepting the 
demeſness Mich. 19 Face I. per Hobart, IVinch. 23. 
Mavie's caſe. 

If a parton hath lands ſowed with corn, and grants the 
land, the corn ſhall paſs incluſive. 2 Bul/. r84. in the 


. caſe of Myle v. Ewe. 


| So if the parſon grants the reftory, reſerving the land 
he ſhall pay tithes to his grantee. 2 Bul/. 184. in the 
caſe of Moyle ve Ewer. 

" If the endowment of the vicarge has fpecial- words, 
that the vicar ſhall have minutas decimas of the glebe, he 
ſhall have it. Note; it ought to be ancient glebe at the 
time of the endowment. MA, 910. Tin. 38. Ez, 


 Blinco's caſe. 


As long as the vicar occupies the glebe land in his own 
hands he ſhal} pay no tithes. But if he demiſe it to 
another, the leſſee ſhall pay tithes to the parſon that 1s 
impropriated. Brewnl. 69. Harris v. Cotton. 

Leſſee of the elebe ſhall pay tithes to the parſon, if it 
be at a very low rent, otherwiſe if at a rack rent; ſed 
guere of the diverſity. Noy 25. Perkins y. Wilde. | 
If the parſon of @ church not impropriate leaſes his 
glebe, the leflee ſhall pay tithes. But otherwiſe it 1s, if 
it had been an impropriate church, becauſe of the ſtatute 
of 32 H, 8. of diſſolution, Noy 152. cites ity as the Caſe 
of Brewer v. Veſey, cites D. 43. a 

By ſtat. 28 Hen. 8. c. 11. /. 6. Incumbent may deviſe 
corn ſown by him, and growing on his glebe. 

A prohibition was granted- to ſtay waſte, upon a ſug- 


geſtion that the parſon ploughed up the ancient glebe 


land. Cumb. 5g. Trin, 3 Fac. B. R. Anon. | 
An agreement was about glebe lands incloſed, and the 
parſon, &c. to have an equal quantity, and as good in 
another place. The agreement was decreed, 5 Car. 1. 
Chan, Rep. 41. Morgan v. Clerk. © | 
Parfon exchanges his glebe land and dies; the ſucceſſor 
enters| into the exchanged land, and takes the profits ; 
et the ſucceſſor is bound for his time ; & adjournatur. 


It i> clear the exchange ſhould nat have been good, if it 


had been made after the 13 of F. But the exchange in 
this caſe was before. Ney 5. Thurter's caſe. 

Prohibition was moved for, to a parſon for digging new 
coal-mines in his glebe, and alſo for felling trees ; for it is 
waſte and prohibitable by the ſtatute De non profternend” 
arbores, &c. The court held, it lay not for the mines ; 
for then no mines in glebe could ever be opened. Lev. 
197. Trin. 1; Car. 2. B. R. Earl of Rutland's caſe. 

By ſtat. 28 Hen. 8. c. 11. Every ſucceſlor, on a month's 
warning, after induCtion, ſhall have the manſion-houſe, 
and the glebe belonging thereto, not ſown at the time of 
the predeceſlor's death, 28 H#.-8., cap, 11. 

He that 1s inſtituted may enter into the glebe land 
before induCtion, and has right to have it againſt an 


ſtranger ; per Coke Ch. J. Roll. R. 192. See DiIcar. 


G.endower. Several reſtraints and diſabilities laid on 
the /7:// of the party of Owen Glendower, 4 Hen. 4. 


7: (+. 203 Ito 


Gliſcywa, A fraternity or company. Tribulium, Col- 
legiums Cell, edit, 1727, © 

Glomerells, Commillaries appointed to hear the dif- 
ferences between the ſcholars and the townſmen. In the 
edit of Hugh Balſam, biſhop of Ely, an. 1276, there is 
mentioned the Maſter of the Glomerells. | 

Gloucefter and Elouceſterſhire. The ſtatute of Glou- 
cefler and its expoſition, 6 Ed. 1. /t, 1. et 2. The 
cuſtom that the lands of felons ſhall be reſtored to the 
heir after one year and a day, 17 £4. 2, /t. 1. c. 16. 
For rebuiiding the town, 27 Hen. 8. c. 1, "The poor in 
Glouceſterſhire provided for, 13 Geo. 1+ c. 19. For fup- 
plying the city with water, 14 Geo. 2. c 11, For en- 
larging the ſtreets and market-places, 23 Geo. 2. c. 15. 


loves. Frames for knitting gloves not to be exported, 
7&8. 3 c 20. þ. 8. 


TS. 


G06 

. Glove-ſilver, Money given to ſome ſervants by cuſtom 
to buy them gloves, as a reward and encouragement of 
their labours. Inter antiquas conſuetudines abbatie de Sanaa 
Edmundo——captunt etiam quidam ex prediftis ſervientibus 
glove-ſilver in feflo $. Petri ad vincula quorum hac ſunt 
nomina, clericus cellerarii ii, den. armiger cellerartt ii. den, "= 
grangiarius ii. den, &c, vaccarius i. den. ancilla 1. den, Ex 
Cartular, S. Edmundi, MS. fol. 32.3. K 

Glyn, Signifies a valley in Dome/day, Cowell, edit, 'Y 
1727 | Þ 

Oo, Is uſed ſometimes in a ſpecial ſignification, as to F 
go to God, is to be diſmiſled the court ; ſo allo is to go ; 3 
without day. Broke, tit, Fayler de Records, num. 1. vyee wo 
Smith de Rep. Angl. lib. 2. c. 13. and Kitchin, f.'192. + 

Goaling of vagavonds, Tuar is, ſending them to the 
gaol, 35 El. c. 7. 

Goats. No man may common with goats within the 
foreſt without eſpecial warrant, Nota, That Capreolus 
non ef1 Leflia venationis fareſis. Manwood's Foreſt Laws, 
cap. 25» numb. 3. | | 

Goat's hair, 'To what duties liable, 4 7. & 12. 
6.8: 

God-bote, A fine or amerciament for crimes and 
offences againſt God: an eccleſiaſtical or church fine 
Cowell, edit. 1727. | | 

G-danmium, Abergavenny, Cowell, edit. 1727. 

God-gold, 'That which is offered to God. 1. 

Gagi'13ſtool, A caucking /tool for ſcolds and fhrews.— 
In Burgo de Montgomery — Yui per objurgatrices & 
meretrices multa mata in villa ortantur—videlicet lites, pugne, 
diſſimutationes, &c. ac alie multe inquietationes...per earum 
huteſtas & clamores. Igitur utimur de eifdem quod cum captee 
fuerunt, habeant judiciumt de la gogingſitool, & 1ib1i /labunt 
nudis pedibus & ſuis crinibus pendentibus & diſperſis tanto FE 
tempore, ut aſpici poſſint ab omnibus per viam tranſeunti= BE. 
bus, ſecundum voluntatem bailivorum noſlrorum capitalium. | 
Cowell, edit. 1727. "IS 

Gald and ſilver, and goſdiſmiths. Goldſmiths ſhall 
make their work of due {tandard, and ſhall be ordered j 
as the goldſmiths of London, Artic. ſuper Chart. 28 Ed. 1. 3p 
C. 20s OP 

Gold and filver ſhall not be carried out of the realm, 7 


9 £4, 3. /{et. 2>: et. 38 Ed. 3. fhe1. 5. 2. 5 R. 2. 


fle-3: 6: 2. - 2H. 6. 6 0... :.217-£4 45 0:1 4 2-7 F; x 
£2 3-5; 8: <3. ; 
Goldimiths work ſhall be aſſayed and marked, 37 Ed. | 


3- Co 7. 2 Hen, 6. c. 14. 17 Ed. 4+ c. I. . 
None that make white plate ſhall gild, 37 Ed. 3. c. 7. ; 
Exchanges of money out of the realm, not to be J 

made without the King's licence, 5 R. 2 /t. 1. ce 2. 
Multiplication of gold and filver, felony, 5 Fe. 4. c. 4. 

repealed 1 //, & M7. c. 30. is. 

Gilding or ſilvering copper or laton prohibited, 5 Z. = 
4+ Co 13, 48 
: Silver pilt ſhall be good allay, and ſhall be ſold at 46 s. EAR 
8 4, the pound Troy, 2 H. 5. ft. 2. c. 4. ES 

No metal ſhall be gilt but Glver, &c. nor any thing 
filvered but knights ſpurs, &'c. 8 H.5. c. 3. 17 Ed. 4, 


The price of filver limited, for the increaſe of money, Beet 
2 H. 6. c. 13. t | | ES: 

Silver plate fhall be as fine as the ſterling, 2 Z7. 6, A 
C. 14. | © 2 
'The goldſmiths of Londen to have the rule and ſearch 
of all goldſmiths within'two miles of their city, 17 Ea. 
& 6 $ | | 
_ Foreign goldſmiths ſhall dwell in open ſtreets in the 
City, 17 Ed. 4+» C Is : | 

Refiners ſhall ſell to none but officers of the mint and 
goldſmiths, 4 Z. 7. c. 2. 

Shall ſell ſilver into maſs molten and allayed, 4 H. 7. 
Co 2% | 

Silver ſhal bear twelve penny weight allay in a pound, 
4 H. 7. c.2. | 

Deceit in gold lace of Yenite, Florence, or Genoa 5 ns 
ted, 4 H. 7. c. 22. | 
Gold or filver not to be paid to foreigners, 4 H. 7. 


19-2 
Goldſmiths 
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Goldſmiths ſhall mark their work, and keep the 
{tandard, 18 Eliz. ce 15. | | 
Foreign coin and bullion may be exported free, 15 Car. 
PAX 1 7 i RR | | Ts 
m Gold hy it extracted from metals to be ſent to the 
mint, I Is. & MM. /t. TJ, F 


Penalty of caſting ingots 


30: / 3+ 
like the Spaniſh, 6 & 7- W. 


Ob of cuſtoms may ſeize bullion if ſhipped un- 
- ſtamped, 6& 7 W.3. c. 17. ſb WE, 
' Penalty on broker felling bullion, not being a trading 
goldſmith, oc. 6 & Jo WF. 3. G& 17. þ. 7. 
Wardens of the ATT} may ſearch for bullion, 
. 6 & 4 . Co I7- . 8, 
ue? ke Ah prove bullion to be lawful filver by 
the oath of one witnels, he ſhall be found guilty, 6 & 
n WW. 3. c.17+ [-8. ; : Ek 
Bullion mult be ſtamped at Goldſmiths Hall before ex- 
portation, 6 & 7 W. 3. Gt 17« fe 5- 7 & BW. 3. c 19. 


\ bo | 
/ Public houſes prohibited to uſe plate, 7 & 8 77. 3. 
he $4754 not to be exported without certificate, 7&8 
I}. J- Ce. I' 9. . 0. | $3 
The new (tandard of ſilver eſtabliſhed, 8 //. 3. c. 8. 


; Giver manufactures may be exported, 9 &F 10 IF, Js 
28: | ; 

The proportion of gold in gilt wire, and the good- 
neſs of gold and filver thread regu.ated, 9 & 10 HF 3. 
6.39 


IS. 3. c. 39. 1 Ann. fl. 1. c. 17." 15 Geo. 2. c. 2. 

Aſlayers of wrought plate to be appointed in York, 
Exeter, Briſtol, Chejier and Norwich, 12 & 13 |< 3. co 4+ 
and at Newca/ile, 1 Ann. /t.. 1 c. 9 

A duty on gilt and filyer wire imported, 10 Ann. c. 
26. /. 46. Made perpeual, and part of general fund, 
3 Geo. 1. C 7. 2 248 Ch 

Duty on {ilver wire made in Great Britain, 1o Aun. 
c. 26. /. 46. | 


Importation of gold and filver lace, fringe and wire | 
Is Geo. 2+ Cc 20-| 


Prohibited, io Arn. c. 26. /. 66. 
fe 7 
Coſts to proſecute, 10 Ann. c. 26. /. 66. 


A drawback on gold and filver thread exported, 10 


Ann. &% 26. 62. 
The old ſtandard reſt»red, 6 Geo, 1. c. 11. /. 1. 


Penalty on not keeping the ſtandard, 12 Geo. 2. 
Go 26. 


A duty on Myer plate, 6 Geo. 1. c. 11, /{. 4. 

Repcaled by 31 Geo. 2. c. 32. | 

Small pieces of ſilver exempt from the 
C. 20. /. 34 


Penalty on ſelling gold and filver ware not marked, 
I2 Geo. 2, Co 26, ho 5s 


duty, 5 Geo. 1. 


Penalty on counterfeiting the marks, 12 Geo. 2. c. 26. 


Notes to be ſent with plate to be marked, 12 Geo. 2. 
fo 26, S- Qs ZR | ; 
 Drawback not to be allowed on 
years old, 12 Geo. 2. c. 2b. f. 10. 
; Sapons of the aflay office, 12 Geo. 2. c. 26, /. 

13, Oc. | | | 

Importation of gold or filver lace or thread, or of 
copper lace or thread, prohibited, 15 Geo. 2. c. 20. /. 

Importation- and making up of gold and filver lace 
embroidery, brocade, &c. prohibited, 22 Geo. 2. c. 36. 

A tax laid on perſons poflefled of filyer plate, 29 Geo. 
2. 6 14. 

Church plate exempt, 29 Geo. 2. c. 14. /. 9. 

No drawback on exportation,” 31 Geo, 2. c. 32. /. 9. 

Duty on plate repealed, and in lieu thereof a duty of 
40s. on licences, 31 Geo. 2. c. 32. /. 2. Forging the 
ſtamp death, Ibid. /. 15. | 

[ his duty altered by 32 Geo. 2. c. 24. /. 3 


No licences neceſſary for ſmall wares, 
Ce 24» SS | PLL ts” 


plate above ſeven 


2 Geo, 2. 


6. 


; DDeceits in gold and filver thread prohibited, 9 & 10} 


|the Common Law of England; per Holt Ch. }. 


— 


Golda, A gulley, a fink; a paſſage for water, tc, 
nn etfam quam 1dem "Thomas fecit—— de terris 
ſuts terris tenentium ſuorum tam liberorum quam natives 
rum, a goldis mundandts per ſe & ſuos ſecundum conſuetu= 
dinem in locis de Alferton & Norton —_ on: 
Angl. tom. 2. pag. 610. | 


Golda, A mine. Conceſſianem quam idem Thomas fecit 


|e terris ſuis & terris tenentium a go\dis mundandis per ſe 


& ſucs, Mon. Angl. 2. tom. p. 610. 

Golowlty, ve/ Goidwitch, Tu the records of the Tower 
there is mention of Conſuetuds vocata gold with vel golds 
witch ; but no explanation of it z perhaps a golden mulCt. 
Coweil, edit. 1727. | -N LY 

Gouard: (trom the Fr. goulard, a glutton or greedy 
teeder.) Echfie catholſce ordinis. dignitati non modicum 
aetrahentes, je joculatores ſeu goliardos faciunt. aut buffonet, 
&c. MS. Decretal, Bonitacii VIII. Univerſitati Oxon, 
cap. De vita & honeſtate Clericorum. 

Golardus, A butfoon or jclter. It is mentioned in 


| Mat. Pari/. Anno 1229. viz. Quidam fainuli, wel illi-quos 
/olemus goliardenics appellare, verſus ridicilo; componebant, 


Vide Selden ad Fletam, pag. 524. 

Good. abearing, Bonus geſius, Is, by a ſpecial Ggni- 
heation, an exaQt carriage or behaviour of a ſubject to 
the King and his liege people, whereunto men upon their 
evil courle of life, or looſe demeanor, are ſometimes 
bound ; ior as Lambard, in his Eirenarcha, lib. 2« c. 2. 
latch, he that is bound to this is more ſtriftly bound than 
to the peace ; for the peace is not broken without an 
aftray, but this ſurety De bono geſtu may be forfeited by 
the number of a man's company, or by his or their 


weapons or harneſs. See aiſo Com. Juſtice of Peace, fol. 
119 127, Cowell. 


Good bezaviour. See Good abearing, 

A binding to the good behaviour is not by way of pus 
niſhment, but it is to ſhew, that when one has broke 
che good behaviour, he is not to be truſted. Per Holt 
Cas J. Trin. 1 Ann. B. R. Farr. 29. in caſe of the 
Dueen v. Rogers, | | | 


1. In what caſes, in what manner, and how long a perſon 
may be compelled to find ſurety for his good behaviour. 


2. When ſuch ſurety is diſcharged or ſuperſeded ; of breach 
thereof, and of) pleadings and proceedings therein. ot 


i. In what caſes, in what manner, and how long, a perſon 


may be compelled to find ſurety for his good behaviour, 


Per Holt Ch. J. By law none can be compelled to 
find ſurety for his good behaviour, except it be by an- 
cient cuſtom within a leet, or for vagrancy, or fome cer=- 
tain offence; and here one being committed thus 
whereas #4. has been convicted of a miſdemeanor, and 
cannot find ſecurity for his good behaviour, therefore, 
&c. 
cord of the convittion, the party being brought up upon 
a habeas corpus, - was diſcharged on motion, Per car, Trin. 
12 I, 3. B. R. 12 Mod. 413. Anon, | 

If one lives extravagant and high, who has no viſible 
way of getting it, it may be reaſonable to enquire how 
he lives, and may be liable to find ſureties of the good 
behaviour z but if a man lives in a reaſonable quiet man» 


ner, it is hard to hold him to it ; per Holt Ch. J. Mich 


13W.3.B.R. 12 Med. 566: in Eliz, Claxton's caſe. 
A Juſtice of peace cannot bind one to the good beha- 


7. | viour upon a general information, or commit him to 


priſon for refuſing to find ſureties for his good behaviour, 
upon ſuch information. Sti, Paſch, 25 Car. 1. Sir Wile 


liam Bronker's caſe. 


If a witneſs is inſolvent, we may commit him for the 


but we cannot indict him for it, and that is according to 
Tin, 
1 Ann, B., R. Farr. 29. in caſe of the Qtven v. Rogers. 

| Surety for the good behaviour may be required of fcan- 
dalous, turbulent, ſuſpicious perſons, as of forcible en- 


tries, or obſcene writers or recuſants, but not 'in reſpe& 


of bare words ; unleſs they tend ta breach of the peace, 


"I 
6 _ 


And here could be no certiorari, there being no pe- - 


immediate contempt, or bind him to his good behaviour, 


' 


G-..0:0 
Hawk. Pl. G6 caps 61. 


or ſcandal of the government. 
9. See Pl. 1, 2, 3, 4» 

A. was committed to Newgate by the mayor of Lon- 
don for calling B. an alderman of Zandon, fool and knave 
upon the Royal Exchange, in the preſence of divers ; up- 
on a habeas corpus, it was certified, that the cuſtom of 
Londin was, upon ſuch a miſdemeanor, to commit any 
citizen to priſon, &c. but by afſent of the whole court, 
he was diſcharged. 
of peace require ſureties of the peace, not having good 
cauſe ſo to do, and the party refuſes, and is committed 
to priton, ſalſe impriſonment lies, For the ſtatute of 


34 & 35 Ed. 3. which gave them that authority, is |/. 5 


principally for vagrant perſons, &c. and is not intended 
for every private abuſe. And Anderſon ſaid, he could 
not ſee how the cuſtom could be maintained, and that 
a man may be impriſoned for a contempt done in, but 
not for one done out of court, Cro. E. 689. Trin. 41. 
Eliz. C. B. Dean's caſe. | 

One was indicted for that he ſcandalsſe & contemptusſe 
propalavit &publicavit verba ſequentia, viz. ** That none of 
the Juſtices of peace underſtand the ſtatutes for the ex- 
cile, unleſs Mr. A. B. and he underſtands but little of 
them; no, nor many parliament-men do not underſtand 
them upon the reading of them.” And it was moved to 
quaſh the indictment, for that a man could not be in- 
_ dicted for ſpeaking ſuch words ; and of that opinion was 


the court; but they ſaid he might be bound to his good. 


behaviour. Paſch. 21 Car. 2. B. R. Vent. 16. the King v. 

Bur ford, 

In an aCtion on the caſe for maliciouſly proſecuting an 
inditment of perjury, of which he was acquitted. | Up- 
on Not guilty pleaded, it appeared on the evidence, that 
the defendant was a Juſtice of peace, and procured ſome 
as witneſſes to appear againſt the plaintiff, and his own 
name was indorſed on the indictment to give evidence. 
The court agreed this did not make him a proſecutor ; 
for if a Juſtice of peace knows any perſon that can give 
evidence againſt one indicted, he ought to cauſe him to 
do it. But it was proved on the defendant's fide, that 
this indictment was drawn up by an order of ſeſhons. 
Keyling Ch. J. ſaid, the plaintiff deſerved to be bound to 
his good behaviour, for bringing this ation. Mich. 21 
Car. 2. B. R. Vent. 47. Girlington v. Pitfield. | 

A. offers money to a woman with child to buy poiſon 
to kill the child; rchis is good cauſe to bind Z. to his 
good behaviour. Trin. 28 Eliz. B. R. Cro, E. 49. in the 
caſe of Sir Cochan and Ux. v. Witnam. Ty 

If one do affront any court of juſtice, this is a good 
cauſe to bind the party to his good behaviour. Paſch. 
24 Car. B. R. For the affronting of juſtice is a public 
miſdemeanor, and not a private one, although it be done 
but to the perſon of one man, as to the Judge of a court, 
a Juſtice of peace, &c. becauſe ſuch perſons are public 
miniſters of juſtice, and aCt for the commonwealth. 
_L£. P. R. 549, 650, 

Stat. 34 Ed. 3. 1. Impowers Juſtices of peace to chaſtiſe 
rioters, barretors, and other offenders, and alſo to im- 
Priſon and puniſh them according to law, and by diſcretion 
and good adviſement; and alſo to bind perſons of evil 
fame to the good behavour, and to hear and determine 
felonies and treſpaſſes done in the ſame county according 
_ to-Jaw. | | 

This ſtatute being penned in ſuch general words ſeems 
in a great meaſure to have left it to the diſcretion of 
Juſtices of peace, to determine what perſons are fit to. be 
bound to their good behaviour, and conſequently ſeems 
to impower them, not only to bind over thoſe, who ſeem 
to be notoriouſly troubleſome, and likely to break the 


And Walmſly }. ſaid, that if Juſtices |/. 6 


G0. .0 
execution of their office ; but it ſeems that raſh, quar. 
relſome or unmannerly words, ſpoken by one private 
perſon to another, unleſs they direCtly tend to a breach © 
the peace, are not ſufficient cauſe to bind a man to oy 
good behaviour. 1 Hawk, Pl, C. Abr. 153. cap. 61. /. 2, 
the book at large, /« 2, 3, 4+ | | 

vureties of good behaviour may be required of perſons 
convicted of diſturbing divine ſervice, 1 4. ft. 2. c 3, 
Or offending againſt game laws, 5 El. co. 21. /. 2, 3, 
22 & 23 Car. 2. c. 25. |. 4. 
Or entertaining outlawed felons, 43 Eliz. c. 13, 


Or perſons infeCted with the plague going abroad, 
though no ſore on them, 1 Fac. 1. c. JI}. 9. 


Or unlawfully hunting in parks, 3 Fac. 1. @ 13. 


Or conviEted a ſecond time of drunkenneſs, 4 Jac. 1. 
te 6 3.20 Jae-1 66:4 [o:'$o 
. Or refuſing to take the oaths of ſupremacy and alle- 
glance, 1. & 1. ff. 1. c. 8. /. 9. | 

Or of felons after pardon, 5 J, &. A. c. 13. ſ.2. 

Of perſons unlawfully gaming, 9 Ann. c. 14. 4 

by committing diſorders in dock-yards, 1 Geo. 1, c, 
Ac. 4 

Or deſtroying timber, 1 Geo. 1. c. 48. {+ 3. 

Or forcing through turnpikes, 8 Geo, 2. c. 20. /* 11, 

Or pretending to witchcraft, 9 Geo. 2. c. 5. ſeq. 

Or afliſting in running goods, 9 Ges. 2. c. 35. /. 19. 

Where one 1s arreſted to the peace, the Juſtice is not 
bound to demand ſurety, but the party ought to offer 
ſurety, otherwiſe the Juſtice may award him to goal. 
Br. Peace, pl. 7. cites 24 Hen. 7. 8. | 

Note ; where ſupplicavit of peace is direfted to the 
Juſtices of peace, the Juſtices to whom the writ is firſt 
delivered, ſhall alone make precept to take the party to 
find ſurety, and it ſhall. be returnable before him only, 
and he only ſhall take ſureties, and ſhall make the return 
alone without the others. Br. Peace, pl. 9. Cites 21 H. 7. 
20. per Fineux Chief Juſtice. 

The court was moved to grant the good behaviour 
againſt the Lord Foltot, becauſe he was indicted for a foul 
battery at the ſeſſions- in Londen, and the bill was found 
againit him ; but per Roll Chief J. it cannot be granted 
on a motion, but you mult prefer articles againſt him 
here on oath, and then you may move for it; and if 
there appears cauſe in the articles, it ſhall be granted, 
Sti, 299. Mich. 1651. B. R. Davis v. Lord Faliet. 

He that doth, upon articles ſworn in court, deſire that 
the party, againſt whom the articles are ſworn, may be _ 
bound thereupon to the good behaviour muſt expreſs 
ſome ſpecial matter 1n thoſe articles, for which he ought 
to be bound to the good behaviour ; for if the articles be 
only general, the good behaviour is not to be granted. 
upon them ; for a general accuſation is no accuſation on 
account of the uncertainty of it, and the party cannot 


tell what anſwer to make to ſuch a general accuſation. 
EP Rc 650: | | 


Bond of 1000 /. may be required for keeping the peace, 


as the caſe may ſtand, viz, it the party bound be a dan- 


gerous perſon ; per Rol! Ch. ]. Paſch. 1652. B. R. Sti. 
322. Anon. | fy | 
The return of the recognizance ought to be certified 
by the perſons who took it, and if by any other, as the 
ſheriff, &c. it is not good. Trin, 21 Fac. 1, B. R. Cre. 
Fac. 669. Leonard Ford v. King, OUT 
By the courſe of the court, a perſon bound to keep 
the peace, ought to continue upon his recognizance for a 
year ; per Holt Ch. ]J. 12 14d, 251, Mich. 10 I. % 


peace, as eaves-droppers, &c. but alſo thoſe who are pub- | B. KR 


licly ſcandalous, or contemners of juſtice, &c. as haunters 
of bawdy-houſes, or keepers of lewd women in their 
own houſes, common drunkards, or thoſe that ſleep in 
the day, and go abroad in the night, or ſuch as keep ſuſ- 
picious company, or ſuch as are generally ſuſpected as 
robbers, or ſuch as ſpeak contemptuous words of inferior. 
magiſtrates, as Juſtices of peace, Mayors, &c. not being 
in the aCtual execution of their ofhces; or of inferior 


officers of Juſtice, as conſtables, &«. being in the aCtual 


$) 


2. Then ſiuth ſurety is diſcharged, or ſuperſeded ; of breach 
thereof, and of pleadings ao paler Mafty-ilarvy 4 

In error, when the peace is granted in B. R. and after 
ſuperſeaeas of the Chancery comes to them, ipſo fads their 
power in Bank is expired, and the party, againſt whom 
it was awarded, is diſcharged againſt them of the Bank ; 
per all the Juſtices, Br, Peace, pl, 17. cites 21 Ed. 4- 


40. | 
And 


—— x k FY 


" 4 0d 0 

And when a man has found ſurety to keep the. peace 
againſt 7. S. and all the King's people, the party cannot 
releaſe it after, becauſe others have intercſt in it ; but 
\ Brock ſays, it is uſed otherwiſe now. 16:4. | 

And if he pays the money, he ſhall be awarded to pri- 
ſon till he find ſurety again ; for the firſt recognizance 
is now determined, and he appears to be a treſpaſſer of 
the law; and if the ſureties die, there, upon a ſurmiſe of 
the King's attorney, the court ſhall award proceſs, to 
compelhe parties to find new ſureties ; per all the Juſ- 
tices, and by others e contra, for the executors are ob- 
liged. bid. : | 

And by ſome, if a man finds ſurety of the peace, and 
no day 1s limited, there none can releaſe it, but he is 
bound during his life, and therefore it is good to find 
ſurety till ſuch a day. /614. AJ 

A new King cannot take the forfeiture of mainprize 
taken in the time of the King his predeceſſor. Tempore 

E. 3. tit. Re-attachment, in Fitz. 18, and ſuch main- 
| prize was anno 1 H. 7. 20. And the opinion of the 
court was, that by the death of the King it is diſcharged, 
and that every ſurety of the peace, and mainpernor, for 
keeping of day in the time of another King, are diſcharged 
by the demile of the King in every court ; quod fuit con- 
ceſſum of ſurety to the peace, for it is ſervare pacem no- 
flram, viz. of that King; and his peace is determined by 
his death. Br. Peace, pl; 15. cites 1 H. 7. 2. and 1 Ed, 
5. 1, and Fitz. Re-att. 18. accordingly, 

Where on reading affidavits, and examining the matter, 
3t appeared to the court, that the binding to the good 
behaviour -was upon malice and for vexation, B. R. dif- 
charged them. Hill. 1652. B. R, Sti. 304. Sir Thomas 
 Revel's © | | | x 
. Note ;/the King cannot diſcharge recognizance taken: 
' ſor ſurety of the peace, but after it is broken he may. 

Hill. 1& 2 W.& M.C. B. 2 Vent, 131. cites 11 H. 7. 
12. and in Marg. 1 Inft. 238. Vargh. 334- Bw 

A huſband was boungl to the peace for a year, upon 
articies exhibited againſt him by his wife ; and on' motion 
to diſcharge the recognizance, upon ſuggeſtion that the 
wite was conſenting, it was denied per He/t, who ſaid, 
how can we diſcharge it before the condition 1s performed? 
Paſch. 6 Ann. B. R. 11 Mod, 109. The Queen againſl 
Lord George Howard, | 

' It hath been hoiden, that a certivrari to remove a re 
cognizance for the good behaviour, will ſuperſede its ob- 
ligation ; but this would be highly inconvenient, and the 
contrary epinion ſeems to be ſupported with the better 
authority. 2 Hawk, Pl. C. 294. cop. 27. ſett. 65. cites 
as follows; 2 R. A. 922. (F.) pl. 12, Dalt. cap. 75. 
Cro. Fac. 282. | 
To be drunk is breach of good behaviour,: but choleric 
words, being provoked by another, is not ; per Houghton 
J. and Chamberlain accordingly 3 but per Montague }. 
Words that are. aftual and violent, and not vocal, are a 
each, . Mich. 18 Fac. B. R. 2 Roll, R. 200. Stamper 
v. Ht "IT 


"If one that is bound to the peace break his recogni- | & 


zZance, he may be indicted upon it, for it is a new offence; 
per Rull Ch. J. 1653. C. B, Str. 369. Anon. ; 
Such a recognizance ſhall not only be forfeited for ſuch 
aCtual breaches of the peace, for which a recognizance for 
the peace may be forfeited, but alſo for ſome others, for 
which ſuch a recognizance cannot be forfeited ; as for 
going armed with great numbers to the terror of the peo. 
ple, or ſpeaking words tending to fedition, And alſo 
for all ſuch actual miſbehaviour, which are intended to 
be prevented by ſuch a recognizance, but not for barely 


giving: cauſe of ſuſpicion of what perhaps may never ac-|. 


_ tually happen. Hawk. Pl. C. cap. 62. pl. 6. 

. If a man be bound to good behaviour. with ſureties, 
and for his appearance in B. R. at a day certain, and he 
dies. before the day, and for non-appearance the recogni- 
Zance be eſtreated, and proceſs made againſt the ſurcties, 
the ſureties muſt ſhew by plea all this matter before they 


can. be diſcharged ; and if the Attorney-general will con- | 


feſs it, it is enough; otherwiſe, if he will take iſſue on 
the-death, it muſt be tried. Poaſch. 25 Eliz, B. R. Savil 
53: pl. 114. Half hide's caſe. 
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Sir fa. on i recognizance for the good behaviour taken 
in the Crown Office. The breach affigned was, that he 
aſſaulted and beat ſuch a one ſuch a day, and fays not v4 
& armis; and for this cauſe, after verdi&, the exception 
was taken, and judgment ſtayed. Cyo, Fac. 412. Mich, 
I4 Fac. B. R. The King v. Hutchins, YE « 
The recognizance of peace being taken by a Juſtice 0 
peace, it may be certified by certiorari, though the Juſtice 
of peace does not bring it to the ſeſſions, nor to the cu/?o5 
rotulorum ; and if ſuperſedeas be returned to the ſeſſions, 
and no IE, then certiorari! may be. awarded to 
the ſame Juſtice to certify the recognizance ; but ſee the 
{tatute of 3 FT. 7. cap. 3. that the Juſtice forfcits 10 1, if 
he does not certify the recognizance, at the next ſeſſions, 
Br. Peace, pl. 11, cites 2 H. 7. 11, | 
It is a common courſe, in caſes of perſons bound to 
their good behaviour, to indiCt them, which will be evi- 
dence in a ſci. fa. on the recognizance, Hill. 30 Eliz, 
B, R. _ Cro, Eliz. 86, King's caſe. POT a 0646 7 aA 
Capias againſt A. to find ſurcties De ſe bene gerends. 
Sheriff may break the houſe to arreſt the party, as upon 
a cap. utlag. Trin. 42 Eliz, B, R. Mo. 606. pl. 857+ 
To have ſecurity of peace of one, you muſt make af- 
fidavit of the cauſe of fear, and exhibit it in articles, 
and then make aſſidavit that you demand this, not of any 
i]l-will or malice, but 'out of fear of ſome bodily hurt. 
Mich. 13 W. 3. B. R. 12 Mo. 565. Anon, See 
Surety. | 
Good country, Bona patria, Is an aſliſe or jury of 
countrymen or good. neighbours. Skene de Verbor, Signif. 
Verb. Bona Patria. | 


Goods and chattels, (Bona & catalla) Perſonal, &&c. 
vee Chattels. | | + 
Goole, (from the Fr. goulet, or the Latin gula) In 
ſtat. 16 & 17 Car. 2. cap. 11. is a breach in a bank, or 
ſea-wall, or a paſſage worn by the flux and reflux of the 


G09zce, Gourt, and Goo?, (from the, Fr. gort, 7. 2. a 
wear,) Locus in fluvia coarfatus, piſcium capiendorum 
gratia, A wear. It is recorded, that all: ſuch gorces, 
mills, wears, flanks, flakes, and kiddles, which be levied and 
ſet up in the time of King Edward, the King's grandfather, 
and after, whereby the King's ſhips and boats be diſturbed, 


| that they cannot paſs in ſuch river as they were wont, ſhall 


be out, and utterly pulicd down, without being renewed. Stat. 
25 Edw. 3. ſt. 4. c. 4 Sir Edward Coke (on Littl. 
fol. 5. b.) ſeems to derive it from gurges, a deep pit of 
water, and calls it gors or gulf, But guere, if not a niſ- 
take ; for he ſays in Domeſday, it is called gourt and gort, 
the very French word for a wear. And we find in the 


| Black Book of Hereford, fol. 20. Duod tres gurgites in 


aqua de Monew attachiantur per homines de groſſo monte - 
where gurgites is uſed (though improperly) as a; Latin 
word for gorces or wears. Cowell, edit. 1727, _ _ 
Goze, A ſmall narrow flip of ground. — Due rode 
Jacent juxta viam ſcilicet le gores ſuper ſhateſoriong. Paroch. 
Antiq. p. 393- Una acra & dimidia jacent ſimul ihidem, 
vacantur quinque gores. 16. 532. Una acra cum una 
gore. 1b. 534. See Kennet's Gloſſary. [orien 
Gote, (from Lat. gutter, or Saxon geotan) A ditch, 
ſloice, or gutter. Cowell, edit. 1727. hes | 
Governo2s of the cheſt at Chatham, Are certain of- 
ficers appointed to take care of, and relieve the poor and 
maimed ſeamen belonging to the King's 'navy. 22 & 23 
Car. 2. A to prevent, Diſturbances of Seamen, &c. 
Gzace. Acts of Parliament for a general and free par» 
don, are called As of Grace. 7 Geo, 1. c. 29, &Cc. 
G2adual, See Gzalle, Fr | | 
G:aduates, (Graduati). Are ſuch ſcholars as have taken 
degrees in an univerlity. . 1, H. 6. c. 3., LE. 
G2adus, A year; the, epitaph of //il/iam the Con- 
queror in Ordericus Vitalis, lib. 8 _ 


| h 

: of MA "14:4 Je 

Pro ſeptem gradibus /e volverat atque duobus 
Pirginis in gremits Phoebus, & hic obiit, 


| Gaffer, (Fr, oreffer, ſeriba) Signifies a notary or 
{crivener, and is uſed in the ſtat. 5 Hen. 8, c. 1. 


Q q Graffio, 
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G2afiiv, G2aphio, G2avio, An Earl, as Landgrave, © 
Magiſtrate, a Judge, an Advocate. Nec princeps, 
nec graſhho hanc lenitatem prefatam mutare audeat. Carta 
Kenulphi Regis Merciorum apud Mon, Angl. p. 1co 
G2atftum, A writing-book, a regiſter, a lieger book, 
- or cartulary of deeds and evidences. David Epiſcopus 
Menevenſis, Sar Thoma Archiepiſcopo in exiltum detruſo, 
a cuſtodibus capitale ſigillum abſtulit, & librum poſſeſſiunum 
quad graffium appellatur. Annal. Eccleſ. Menevenſis, apud 
 Angl. Sacr. part. 1. p. 653, Og Mut 
G2ailr, G2adale, or G2aduale, A gradual or book 
containing ſome of the offices of the Roman church. 
Gradale, ſays Linwood, fic ditum a gradalibus in tal: libro 
contentis, Provincial. Ang. lib. 3- 'The word is men- 
tioned in Plawden, fol. 542. and 37 H. 6. 32. It is 
ſometimes taken for a maſi-book, or part of it, inſtituted 
by Pope Celeftine, anno 432, according to Co'grave. 
Cowell, edit. 1727. | 
G?2ain, The twenty- fourth part of a penny-weight. In 


51 Hen, 3. Denarius Angliz qui nomin«tur \terlingus, ro- | 


tundus fine tonſura ponderabit triginta & dua grana frument1 
in medio ſpice. Theſe thirty-two grains in the middle of 
the ear of corn are the natural grams, which, for the bet- 
ter accommodation of accounts, are now reduced to 
twenty-four artificial grains, Cowell, edit. 1727. 

G2an?, Shrubs or buſhes. De grana unius acre. Mon. 
2 tom. p. 453. See Gzaua. bY 

G2and, ajji'e. See Aſſiſe and JYagna ajfi}a, 

G2ard cape. See Cape and Attachinet. 

G2and dans, Are thoſe in every term ſolemnly kept 
in the inns of court and Chancery, viz. in Ea/ter term, 
Aſcenſion-day z iv. Trinity term, St, Tohn Bapii/s day, in 
Michaelmas term, All Saints day, (and of late All Souls 
| day); and in Hilary term, the Fealt of the Purification of 
our Lady, commonly called Candicmas day. And theſe are 
dies non juridict, no days in court. Cowell, eatt. 1727. 

G2and diſtreſs, Magna dtriftir, Is fo called for the 
quality and extent thereof, for thereby the ſheriff 1s com- 
manded, Qurd diſtringat tenentem, ita quod ipſe nec al 
quis 'per ipſum ad ea manum apponat, donec habuerit altud 
praceptum, & quod de exitibus eorundem n2vis reſpondeat, & 
quod habeat corpus ejus, &c, This writ lies in two caſes, 
either when the tenant or defendant 1s attached, and ſo 
returned, and appears not, but makes d-fault, then a 
grand diſtreſs is to be awarded ; or elſe when the tenant 
or defendant hath once appeared, and after makes de- 
fault, then this writ lies by the Common Law in lieu of 
a petit cape. 2 Par, Inſt. fol. 254. 5i H. 3. cap. 9. 
Weſtm. 1. cap. 44. and Fleta, lib. 2. c. 69. feet. penult. 
See Difireſs. | | 

G2and jury, See Jury, | 

Gz2and ſerjeanty. See Chivalry and Secjeant?. 

G2ange, (Grangia) Is a houſe or farm, not only where 
| corn is laid up, as barns, granaries, &c. but alſo ſtables 
for horſes, ſtalls for oxen, ſties for hogs, and other things 
neceſſary for huſbandry : and by the grant of a grange 
ſuch places will paſs. Provinc. Angl. lib. 2. tit, De Fu- 
diciis, cap. Item omnts. | | 

Gzangerus, The granger or grange-4eeper, an officer 
belonging to religious houſes, who was to look after theic 
grange or farm in their own hands. CGrangerus, gu 


eft unus ſervientum de feods cujus officit collatio ſpettat ad 


abbatem, debet eſſe in curia grangiarum ——& ibi in omni- 
bus commodo cellerarit intendere, —— Ex Cartular. S. Ed- 
mundi, MS. fol. 323. He was otherwiſe called gran- 
giarius, and in this he differed from the granatarius, that 
this latter was keeper of the granary or corn-chamber in a 


religious houſe, the other accounted for the profits of a 


country grange ; and therefore it was expreſly provided 
that the ſame perſon ſhould not execute both offices, 
Nec ſuftineatur quod prepoſitus fit granatarius & prangia- 
rius /imul, Fleta, lib. 2. cap. 12. feCt. 1, 

G2angiarius, Is he who has the care of places for all 
manner of huſbandry. See Gzange and Gzangerus. 

G2ant, (Conceſſio) Signifies a gift in writing of ſuch 
a thing as cannot aptly be paſſed or conveyed by word 
only, as rent, reverſion, ſervices, advowſons in grofs, 
common in groſs, tithes, &c. or made by ſuch perſons as 


4 


a 


3p | 


cannot give but by deed, as the King, and all Lodies po- 
litic ; which differences are often in ſpeech negleQed, 
and then it is taken generally for every gilt whatſoever, 
made of any thing by any perſon; and he that granteth 
1s named the grantor, and he to whom it was made, the 
21antee. Weſt, Symbol, part. 1. lib. 2. ſe&. 334 A 


thing is faid to lie in grant, which cannot be aſſigned 


without deed. 
Cowell, : 

[ he word grart is regularly applied to things incorpo- 
real, ſuch as advowſons, rents, commons, reverſions, G&c. 
which are therefore ſaid to Jie in grant, and not in livery, 
becauſe they cannot paſs from one to another without 
deed. Co. Lit. 172. a.' 332: 0 

On this difference between things corporeal and incor- 
poreal, it bath been held, there can he no diſcontinuance 
of things which lie in grant ; and therefore if tenant in 
tail of a rent, advowſon, common, or remainder, or re- 


Coke, lib. 3. fil. 63. Lincoln College caſe, 


fine, or diſſeiſe the tenant of the land, out of which the 


teoffment with warranty, that theſe acts work no diſ- 
conrtinnance of the intail ; for nothing paſſes but during 
the life of tenant in tail, which 1s lawſul.. Lit. ſea, 627, 
Co. Lit. 327. a. 3 Co. 85. 1.Leon. 111, And fee 2 


Alſo of things which may be transferred without the 
notoriety of livery or ſcifin, ſuch as rents, advowſons, &c. 
which lie in grant, a man cannot, by any diſpoſition or 
aft 7» pars, forfeit them ; and therefore if -a man ſeiſed of 
a rent, advowſon, or common for life, grants them by deed 
to another in ſee, this is no forfeiture; for this can be 
no way prejudicial to him in reverſion; becauſe, ſhould the 
grantee claim an eſtate in fee, he can make no title with- 
out the original grant made to his grantor, by which it 
muſt appear what intereſt he had, and conſequently what 
eſtate he could convey ; and ſo the grantee, notwithſtand= 
ing the grant in fee, can claim no larger eſtate than his 
grantor had power to make, and ſo he in reverſion can 
receive no prejudice, Co. Lit. 233. bo 8 Co. 45. a, 

50 there can be no occupant of things which lie in 
grant, and which cannot paſs without deed, as rents, &c. 
becauſe theſe things having no natural exiſtence, but con-. 
fiſting purely in the agreement, and depending on the in- 
ſtitution of the ſociety for their being, no man can enter 
to poſſeſs them ; beſides, as theſe things are framed, and 
have their exiſtence by the municipal laws. of the nation, 
fo thoſe laws have eſtabliſhed the ſolemnity of a deed to 
transfer them ; from whence it follows, that ſince no man 
can make himſelf a title to thoſe things without deed, 
whoever claims them muſt ſhew he is a party to the deed 


| before he-can derive himſelf a title to the things contained 


in the deed. Co. Lit. 41. b. 2 Roll. Abr. 150. Cro. 
Eliz. 721, gol. Paugh. 199. 7 

1. What perſons may make goed grants ; and of grants. 
by corporations, eccleſiaſtical priſons, infants, feme caverts, 
idevts, and perſons of inſane. memory, and perſons under 
dureſs. h | 

2. IVhat perſons may take by grant. _ 

3. IVhat things or intereſt may be granted. 


4. What ſhall be a Sufficient name or deſcription of the 


grantor or grantee, to make a grant good and certain, 


1. That perſons may make good grants ; and of grants 
by co porations, eccleſiaſtical perſons, infants, feme coverts, 
1deats, and perſons of inſane memory, and perſons under 
dureſs. TID : | | 

Corporations aggregate, although they be inviſible, and 
exiſt only in ſuppoſition and intendment of law, yet are 
they capable of making grants, and parting with their 
poſſeſſions. 2 Bac, Abr. 646. See. Co2ro:ation, 

Put a dean without the chapter, a mayor without his 
commonalty, the maſter of a college or hoſpital without 
his fellows, cannot grant or make any contraCt that will 
bind the corporation. 21 Ed. 4. 12. Adcor 51, Perk. 


nd 31, 32. 
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verſion expectant on a frechold, make a grant by deed oc 


rent is iſſuing, whereof he is ſcifed in tail, and make a_ 
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The Frants of all dead perſons in law, as monks, friars, 
canons profeſſed, and ſuch like religious perſons, were al- 
ways held void. on Sn}: | 

But it ſeems that, by the Common Law, deans an 
chapters, maſters and fellows of colleges, maſters and 
brethren of hoſpitals, and ſuch hke corporations aggre- 
gate of many, might of themſelves alone, without the 
conſent or confirmation of any, have made long leaſes for 
lives or years, Or gifts in tail, or eltates in fee to others, 
of their poſſeſhons, at their wills and pleaſure. Comp. 

umb. 415 | 
"_— <7 deans, &c., ſeiſed in the right of their bt- 
ſhopricks, deaneries, &c. So archdeacons, prebendaries, 
parſons, vicars, &c. with the conſent and confirmation 
of others, might grant their poſſeſhons in the ſame manner 
as other aggregate corporations. Comp. [ncumb. 415. 

But now, by the ſtatutes of 1 Zliz. cap. 19. and the 
13 Eliz. cap. 10. all gifts, grants, feoffments, or other 


conveyances by. biſhops, maſters and fellows of colleges, | 


deans and chapters, &c. are void, except leaſes for the 


term of twenty-one years, or three lives, being made con-. 


formable to the rules preſcribed by theſe ſtatutes, See 
theſe ſtatutes, and the explanation of them, under title 
Ecale, | os” : | 4 | 
If a perſon obtain a grant to build houſes on church 
or coliege land, and this is confirmed (where confirma- 


tion is neceflary), this grant makes no alienation, but is 


only as a licence or covenant ; for the ſoil remains in the 
grantor, and ſo by conſequence the houſes are alſo in him. 


| Hetly 57. 


Eccleſiaſtical perſons ſeiſed of advowſons in right of 


their churches, are reſtrained from alienating the ſame, or 
- granting the next or other avoidance thereof, to the pre- 


Judice of their ſucceſſors; for theſe are parcels of the 
poſſeſſions and hereditaments of the church,' and not 
things whereof an annual rent or profit can be reſerved. 
7 Co, 7. Bedford's caſe. Dy 

But though theſe grants are void againſt their ſucceſſors 
and the King, yet the grant of a biſhop, in ſuch caſe, 1s 
good againſt himſelf; ſo that he cannot avoid it during 
the time that he continueth biſhop, the ſtatute being made 


only for the benefit of the ſucceſſors and the King, that* 


by the preceding poſſeſlors they might not be prejudiced 
in their reſpeCtive rights; but not to reſtrain thoſe in 
poſſeſſion from doing any thing to bind themſelves during 
their own time. Cro. Eltz. 207, 440, 690. 1 And. 
241. | 

The like law in caſe of grants made by deans and 
chapters, for they are void when the dean (being prin- 
cipal member of the corporation) dies, and bind both 
dean and chapter during his life only. 3 Co. 60. Cro. 


Fac. 173- 


As the grant of the next avoidance of an advowſon is 
only void againſt the ſucceſſor himſelf, bat ſhall bind the 


biſhop, &c. ſo if an annuity be grante a biſhop out 
of the poſſeſſon of the biſhoprick, this is ndt void againſt 
| the biſhop that makes the grant thereof. yo Cs. bo. 1 


Keb. 182, Hard. 366. | | 

SO if an archdeacon, dean, prebend, &c. make leaſes, 
or other grants of any of their ſole poſſeſhons, not war- 
Tanted by ſtatute, they ſhall be bound by their own grants 
for the time. Gould}. 138. Hetly 24. HED 

W here the maſter and fellows of a college by deed in- 
rolled made a leaſe not warranted by. the ſtatute, and 
levied a fine, and five years paſſed without claim ; in this 
caſe, though it was held, that the leaſe was void againſt 
the ſucceeding maſter, yet that it was good during the life 


. 


of the maſter that was party to the leaſe, and made no| 


claim, becauſe he is the head and principal part of the 
Corporation. I1 Co. 67. 1 Roll, Rep. 151. 1 Leon. 
306. wy HK | 
Infants, in regard to their want of underſtanding, are 
ſo far protected by the law, that regularly all their grants 
are void in the ſame manner as their contrafts. 2 Bac. 
Abr. 647. Ee LA 

But herein the law diſtinguiſhes between ſuch grants 
as are void, or only voidable : the firſt of which are all 
ſuch gifts, grants, or deeds made by an infatit, which do 
not take effeCt by delivery of his hand; as it an infant 
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give a horſe, and no delivery of the horſe with his hahd; 
and the donee take the horſe by force of the giſt, the in- 


[fant ſhall bave an. aCtion of treſpaſs, for the grant was 


merely void. Perk. ſef?. 12, 19, -' + 

But if an infant enters into an obligation, makes a 
feoffment, levies a fine, or ſuffers a recovery, theſe are 
not merely void, but only voidable' by him. Perk. ſets 
12, 13» | WP | 

If an infant being ſeiſed of a carve of land, grant a rent- 
charge to be iſſuing out of the ſame carve by deed, and 
the grantee diltrain, he ſhall puniſh him as a treſpaſſer, 
notwithſtariding that the infant delivered the deed with 
his own hand, Perk, ſeat. 13. Ls , 

If an infant grant a rent by fine, this grant is voidable 
by himſelf during his nonage, by a writ of error; but if 
he do not avoid it during his nonage, it is good for ever ; 


alſo if he die during his nonage, his heir ſhall not avoid its 
Perk, ſel. 8, 19. | 


copyholds, for thoſe eſtates have their force and effect from 
the cuſtom of the manor by which they have been de- 


miſed, and are demilable, time out of mind, without any. 


regard to the perlon of the grantor, Noy 41. 4 Co. 23: 
8 Co. 63. | | | 


A grant by a feme covert is void, for no a of her's 
can transfer that intereſt which the intermarriage has 


veſted in the huſband; and therefore if a man be ſeiſed 


of land in right of his wife, and his wife grant a rent 
(ſuing out of the ſame lands, without the knowledge of 
the huſband, this grant is void ; and fo it is notwith= 
ſtanding that the huſbarid had conuſance of . it, if it be 
made and delivered without his aflent, or with his aſſentg 
if it be made in the name of the wife,. and not in the 
name of the huſband ; and notwithſtanding the huſband 


were abroad out of the country, at the time of ſuch grant 


made and delivered, ſo that it is known whether he be 
alive or dead, yet ſuch grant is void if the huſband be 
living; inaſmuch as if the grantee, by force of ſuch grant, 
entered into the land and diſtrained, the huſband; at his 
return, ſhall have for his entry and diſtreſs an aQtion of 
treſpals. 2 Bac. Abr. 648, Perk. ſeft. be See Barm 
and feme, | ; 

SO if there be a difference betwixt the huſband and wife, 
by reaſon whereof certain lands of the huſband are aſ- 
ſigned unto the wife by the friends of the buſband, and 
by his afſent, and the wife grant a rent-charge to be iſ- 
ſuing out of the ſame lands unto a ſtranger, the grant is 
void. Perk. ſee. 8. 


If a ſingle woman being ſciſed of a carve of land, by 


deed grant a rent-charge thereout, and ſhe delivers the 


deed to a ſtranger as an eſcrol, upon condition, that if 
the grantee go to Recme, and return back again before the 
fealt of Za/ter then next following, that then he ſhall de- 
liver the ſame eſcrol as her deed unto the grantee; the 
woman marries, and before the feaſt of Fafter, and dur- 
ing the coverture, the grantee goes to Rome, and returns 
again, andithe ſtranger delivers the eſcrol unto him as the 


deed of the woman ; this grant is good, notwithſtanding 


that the huſband was ſeiſed of the land in the right of his 
wife, before that the grant took effect; for it ſhall bave 


relation to the firſt delivery, at which time ſhe was a feme 


ſole. Perk. je. g. 
| Butiin this caſe the grantee ſhall not have any rent by 
force of the ſaid grant before the laſt delivery, when the 
ſame took etfeft as a complete deeds Perk. ſet, 10, 
Alſo in ſuch caſe, if the woman had been married at 
the time of the delivery of the deed as an eſcrol, and her 
huſband died, and the grantee, after his death, had per- 
formed the condition, the grant had been void ; for the 
delivery of the deed as an eſcrol, being at a time when 


ſhe was a ſeme covert, no ſubſequent a&t can make it 
good. Perk, ſet. x1. | 


4 


| 

If a wife by a fine grant a rent out of her lands, this 

grant ſhall not bind the huſband during .the coverture ; 

hut if the huſband die before his wife ſhall reverſe the 

fine by writ of error, the wite ſhall be bound for ever, 
Perk, ſet. 20, : 


It ſeems, that. by the ftrift notions of the Common Law, 


the grants of itevts, and p-rſons of non-ſane memory, are 
Pf | | good, 


An infant being lord of a copyhold manor, may grant 
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good, and that-they themſelves cannot avoid them by pre- | 
tence of diſtraction ; becauſe if the excuſe were real, 


yet it would be repugnant in itſelf, becauſe he did not 
| know or remember the thing done. Perk. fe 21, 4 
Co. 123. See tit, Jdeots and Lunaticks, | oy 

| But if a man of infane memory, being ſciſed of a carve 
of land, grant a rent iſſuing out of the ſame land in fee, 
and die, and his heir enter, and the grantee diſtrains for 
the rent behind, the heir ſhall have an aCtion of treſpals ; 
but if the grantee had diſtrained in the life of the grantor 
for the rent behind, the grantor ſhould not have an aCtion 
of treſpaſs; for he cannot avoid his deed by diſabling of 
himſelf. Perk. /. 21. 

And here we mult farther obſerve, that the law di- 
ſtinguiſhes between the grants or acts done by ideots, &c. 
in pais, and thoſe acknowledged on record ; that as to 
the firſt they are: not admitted to diſable themſelves from 
the inſecurity that may ariſe in contracts from counterfeit 
madneſs and folly ; but their heirs or executors may avoid 
fuch aQts by pleading the diſability. 4 Co. 124+. a. Be- 
verley's caſe. Co. Lit. 247. Cro. Eliz, 398, 022. 

But neither the ideot himſelf, nor his repreſentative, 
can vacate any aCt of his in a court of record, and there- 
fore if a perſon non compos grant a rent by fine, it ſhall 
bind him and his heirs ; for though the Judges ought not 
to admit of a fine from a man under that diſability, yet 
when it is once received, it ſhall never *be reverſed, be- 
cauſe the record and judgment of the court being the 
higheſt evidence in the law, the conuſor muſt be preſumed 
at that time capable of contraCting; and therefore the 
credit of it is not to be conteſted, nor the record avoided 
by any averment againſt the truth of it. 4 C2. 124. 
2 Infl. 483. Co Lit. 247. Perk. [e224 © 

A perſon born deaf, dumb, and blind, cannot prant, 
for they cannot underſtand the ſigns of contraQting, and 
by every grant the grantor is preſumed to receive ſome 
advantage; but if a perſon be only dumb or deaf he may 


contract by ſigns, and conſequently may bind hinaſelf by 


his contracts. Perk 


fe 25. | 


The grants of perſons under dureſs are void, that is, if 
they were made under an apprehenſion of fome bodily 


hurt, or if the grantor were impriſoned without cauſe, 
and the grantee refuſed to releaſe or diſcharge him unleſs 
he made ſuch grant. 2 [n/t. 483. See 7:7, Wurefs, 
But menacing to burn houſes, or ſpoil or carry away 
the party's goods, are not ſufficient to avoid the grant ;; 
for it he ſhould ſuffer what he is threatened, he may ſue' 
and recover damages in proportion to the injury. done 
him. 4 [nft. 485. Perk. /.18, 


2. What perſons may take by grant. | 
"There are but few or no perſons excluded from bein 
grantees, and therefore a man attainted of felony, murder, 
or treaſon, may be a grantee ; fo of the King's villein, 
an alien, one outlawed in perſonal action, or a baſtard, 
may be grantees. Perk. /. 48, | | 
A feme covert may be a grantee, and therefore if. a 
rent-charge be granted to a feme covert, and the deed is 
delivered to her without the privity or knowledge of her 
huſband, and the huſband dies before any diſagreement 
made by him, and before any day of payment, the grant 
is good, and ſhall not be avoided, by ſaying, that the 
huſband did not agree, &c. but the diſagreement of the 
huſband ought to be ſhewed. Perk. /. 4.3. | 
It an Engliſhman goes into France, and there becomes 
a monk, yet he is capable of taking by a grant made to 
him in England, becauſe ſuch proteſſion is not triable ; 
alſo all ſuch profeſſions are taken away and declared un- 
lawful, as being contrary to our eſtabliſhed religion. 2 
Roll, Abr. 43. ſaid*to be reſolved by all the Judges at 
Serjeants Inn, 44 Eliz. in Ley's caſe, | 
Although aggregate corporations are inviſible and exiſt 
only in ſuppoſition of law, yet are they capable of taking 
by grant, for the benefit of the members of the corpora- 
tion, Co. Lit. g. 1 Saund. 344. | | 
As where the mayor and commonalty of N. brought 
an action of covenant againſt the mayor, bailiſfs and 


commonlty of Derby, and declared, that the defendants 
2 J f > BS. 
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predeceſſors had by their deed granted to the plaintiffs 
predeceſſors, that all the commonalty of XN. ſhould be 


diſcharged of murage, pontage, cuſtom and toll, for all 
their merchandize, &c, within the vill of Derby, and 


| that the officers of Derby had taken -toil and cuſtom of 


the burgeſſes of N. againſt their covenant ; and it was 
held, that the aCtion lay, and that the grant to the cor- 
poration for the benefit of the particular members was 
good. 48 Ed. 3. 17.. 1 Saund. 344. cited, 

If a feofiment or grant be made by deed to a mayor 
and commonalty, or any other corporation aggregate of 
many perſons capable to purchaſe, they have a fee-ſimple 
without the word ſucceſſors, becauſe in judgment of law 
they never die, C'. Lit, go. . 

So if a lcaſe be made to them during their lives ; this 
is cqual to a grant made to them while they continue a 
body politic, which is in Jaw looked upon to be for ever. 
21-Ed.'4-76c- 1 Rol: Abr. 843+ . >: 

If A. grants to the "mayor and burgeſies of D. the 
moiety ot a yard-land -in the walle of —, without 


| deſcribing in what part it ſhou!d be, or how it tis bound- 


ed, the corporation cannot make their election by at- 
torney, but are fir(t to reſolve on having the land, and 
then they may make a ſpecial warrant of attorney, recit- 


ing the grant 'to them, and in which part of the watte 


the grant-thould take effeat, and according to ſuch direc=- 
tion the attorney 1s to enter. +1 Leon, Jo. 


2. Wheat things or intereſt may be granted, 

It is laid down as a gener-l rule, that a man cannot 
grant or charge that which he hath not; and therefore 
if a man grant a rent charge out of the manor of Dae, 
and in truth he hath not any thing in the manor of Dale, 
and afterwards he purchaſeth the manor of Dale, yet he 
ſhall hold it diſcharged,” Perk, /. 65. 

A corrody uncertain cannot be granted over, becauſe 

of the prejudice that may accrue thereby to the original 
grantor; but a corrody certainly may. 21 £d. 4. 43. 
2 Rol. Abr. 45. | Th 

90 a common ſans number in fee may be granted over, 
but a common for life or years /ans number <cannbt be 
granted over, becauſe of the prejudice it way be to the 
tenant of 'the land. 21 Ed. 4q. 84. 2 Ro!. Abr. 46. 

If the King grant a warren to' 7. $.” and his heirs in 
his manor, the grantee may 'grant the manor with the 
warren over to anther in fee, becaule this liberty is in- 
herent /cls & ſolum ſequitur, 2 Rol. Abr. 46. _ 

So 'if thet'King grant to another and his heirs a fair 


[or market in certain manors or towns; the gratitee may 
|grant'over the manors or towns, with the fair or market; 
1 & Rol.: Abr. 40. | F* WET he 


If a rent be granted in tail, the grantee cannot grant 


it over while it continues a rent, © becauſe, as ſuch, it 


may be intailed within the ſtatnte De dons; but if the 
grantee brings his writ of annuity, it 1s no longer within 
the ſtatute ; becauſe then it is become a charge merely 
perſonal, without 'any relation to the" latid out of which 


it was. at firſt pranted, and therefore is b2come a fee-. 
ſimple 'conditional, ' as ſuch a gift of lands had been be- 


fore the ſtatute; and' therefore the arinuity not being 
withia the ſtatute may be aliened or granted over. Pephe 
87. Co. Lit. 19a. 7 Co. 61. Nevil's caſe. q 


The grantee of a rent charge in fee may grant over 


any part of it, though it 'hath been objeCted to' theſe 
kind of grants or diviſions of rent-charpes, 'that thereby 


the tenant is*expoſed' to ſeveral ſnits and diftreſſes for a 


thing, which'in its original creation was entire and reco- 
verable upon one avowry ; but the anſwer to this is, that 
it is the tenant's own choice, whether he will ſubmit him- 
ſelf to that inconvenience or not, becauſe the grantee, 


| before the 4 & 5 Ann, could not take any benefit of the 


grant by diſtreſs, withbut "the copſent' or attornment of 
the tenant, nor by aſlſize, withoat he obtains ſeifin of it 
from the'tenant; beſides, ſince the law allowed of ſuch 
fort of grants, and therefore eſtabliſhed ſuch ſort of pro- 
perty, it would” have been unreaſonable and ſevere to 
hinder the-proprietor to make a proper diſtribution' of it 
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for the promotion of his children, or to provide for the 
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contingencies of his family, which were in his view. 9] 


H. 6. 13: 2 Rol. Abr. 45: 
E1.z. 747. ſeems contrary. | | 
_ homes Law hath ſo utter an abhorrence to 
any act that may promote maintenance, that regularly it 
will not ſuffer a poſſibility, right of entry, or thing in 
action, or Cauſe of ſuit, or title for a condition broken 
to be granted or atligned over. 21 Ed. 4. 24. Co. Lit. 
214. 1 Kol. Abr. 376. 2 Rol. Abr. 45. and Shinner b, 
26. that arrearages of rent are not aſſignable. 
| So though a bond being a choſe in aCtion, cannot be 
aſſigned over, fo as to enable the aſſignee to ſue in his 
own name, vet 'he has by athgnment ſuch a title to the 
paper and wax, that he may keep or cancel it. Co. Lit. 
232+. 2 Rol. Abr. 40. | | 

So if an obligee makes two executors, and one of 
them delivers the obligation to a ſtranger in ſatisfation of 
a debt which he himſelf owes, and dies; although the 
debt does not paſs to him, yet the parchment or paper 
paſſes, and the grantee in an action of detinue brought by 
the ſurviving executor may julitity the detaining thereof, 
2 Rol. Abr. 46. Cro. Eliz. 478. pl. 8. 496. pl. 15. 

So a huſband poſle:iTed of an obligation in right of his 
wife may allign it to a ſtranger, aud the afſignee may | 


Co. Lit. 148. a. but Cre. 


juſtify the detaining thereof againlt the wife after the death | 


of the huſband. 2 Rol. Abr. 46. KA 

Alſo in equity a bond 1s afhgnable for a valuable con- 
ſidecation paid, and the ailignee alone becomes intitied to | 
the money ; ſo that if the obligor, after notice of the, 
aſhgnment, pays the money to the obligee, he will be | 
compelled to pay it over again. 2 Fern, 595. 3 Chan. 
Rep. 90. _ F | 

'Che intereſt gained upon an execution of a ſtatnte or 
recognizance cannot, without an actual entry of the co- 
nuſee to perfect his ſecurity, be zranted or alligned over 
to any other perſon ; as where the adminiilrator of a co- 
nuſce in a ftatute aftershis death ſued forth an extent, | 
and upon that a /iberate, which was recurned, and before ! 
any aCtual entry or recov2ry of the poſleſſhon in Jed. | 
ment, or without executing of the deed upon the land, 
did by indenture aſſign over all his intereft to leflor of the 
plaintiff, who thereupon brought ejeQtment ; and it was | 
adjudged, that the afligment was void ; for by the re- 
turn of the /ib2rate he had accepted of the poilethon, 
and was eltopped to ſay the contrary then, when the 
owner {till continues in poſſeſſion ; this turns the poſleſ- 
ſion which the adminiſtrator had accepted by the /:berate 
to a right, which right cannot be aſſigned ; nor is this 
like an interefſe termini, Which, it is true, the aſhgnee 
may aſſign over before aQtual entry, becauſe in that cafe 
the leſſor is the principal agent, and hath done all on his 


! 
[ 


may execute at pleaſure; and as the perſon who ſues the ; 
liberate is in this caſe eſtopped to ſay, that he hath not} 
the poſlz (hon ; ſo is the letlor in the other caſe eſlopped. 
to ſay, that he hath the poſſeſſion againſt his own leaſe. 
3 Lev. 312, Stevens and Hanham. 4 Mod. 48. 1 Show 
290. 2 Sa'k, 362 8. C. | 

if there be a deviſe of a term to 7. for life, remainder 
to Z. B, cannot in the life-time of #. aſhgn or grant 
over his intereſt, becauſe he has but a bare poſhbhility, 
for 4. may out-live the number of years. Dyer 116. 
4 Co. 66. 10 Co. 47, bÞ Raym, 1460, 1 Sid. 188. & 
wide 1 Chan. Caſes 8, It. | | 

if a leaſe be made to baron and feme for their lives, 
the remainder to the executors of the ſurvivor of them ; 
the huſband cannot grant over the term, being but a 
pothbility ; for it is uncertain which of them ſhall be the 
lurvivor C-. Lit. 4b. 2 Kal. Abr. 48. | 

If a church is void, the void turn is not grantable by 
any common perſon, for it is a mere ſpiritual thing, and 
2nnexcd to the perſon of him who is patron 3 and during 
the time of the vacation it 1s a thing in right, power and 
authority, a thing in aCtion, and in effeCt the fruit and 
execution of the advowſon, and uot the advowſon it{clf ; 
but whilit a church is void, the next avoidance or avoid- 
ances that ſhall happen, or the inheritance of the advow- 
ſon may be granted away. Dyer 129. b. 282. 1 Leon. 
167. Cro. Eliz. 193. 1 And. 15, Owen, 131, 


G R A _— 
Tf a man acknowledges a ſtatute in 20007, to 2. an! 
afterwards leaſes the land for twenty-one years to com- 


"mence immediately, and the.land is. extended upon the 


ſtatute, at 53/7. per annum, the leſſee for ninety years 
may during the extent, grant over the term, although the 
extent be til! the damages and coſts are levied, which may 
not happen till after the expiration of the” ninety years ; 
for the extent is but in nature of a leaſe, and by, a realon- 
able conſtruction will end before the term of ninety 
years. 2 Rel. Abr.48. Cadee and Oliver, + nefa 
If a man grant a rent-charge with a clayſe of diſtreſs 
and that it the diſtreſs be replevied, that the grantee may 
enter and hold till fatisfaQion, the grantee may grant. 
over the rent with this penalty, although the penalty is 
but a poſlibility ; for being annexed to the rent, -it may 
well paſs together with the rent. 2 Rot, Abr. 48, 
49: ; EE 

If a man make a leaſe to B. ſor forty years; and the 
leflor covenants, that it upon his being allowed to view 
the premiſles, and finding them in ſufficient repair at, the 
expiration of the forty years, that the leſſee ſhall hold 
them tor forty years longer ; and the leſſee, during the 
firſt forty years, grants to F, S: totum interefſe, terminum 
& terminos, que tunc habuit in terementis illis ; this being 
a mere poſlibility cannot be granted or aſhgned over. 
Moor 27. pl 88. Skerne's caſe. Fr! a1 

If a man grant two hundred fagots of wood to be taken 

out of all his lands, or' 20s. in lieu thercof, out of his 
lands, with a clauſe of diſtreſs, at the eleQion bf the 
grantee to have the one or the other; in (this cafe the 
grautee may, without any eleCtion, grant over the fagots, 
becauſe he bad a preſent intereſt in them z but the 20 5s, 
being given in liev thereof, cannot be granted over before 
election. Rol. Abr. 47. Sunderiand and I/ade. 
It a man ſeiſed of divers woods bargains and ſells three 
buncred cords of wood to B. and his afligns, to be taken 
by the appointment. of the bargaiuor ; by this bargain 
and ſale a preſent intereſt is veſted in B, which he may 
grant over before any appointment by the bargainor. 
Mor 191. pl. 955. Maynard and Baſjet, adjudged. 2 
Rial. Air. and 5 Co. 24: b. S, C. cited. | | 

A man may grant that which he hath potentially, 
though not aCtually, as if a leflor covenants that i: {hall 
be lawfal for the leflec at the expiration of the leafe 40 
carry away the corn growing on the premiſſes, although 
by poſſibility there may be no corn growing: at the expi- 
ration of the leaſe ; yet the grant 18 g'52d, tor the grantcr 
hath ſuch a power in him, that the property ſhali paſs as 
ſoon as the corn is extant, @Hb. 132, Grantham and 
Flawley, adjudzed. 2 Rel. Abr. 47, 48. S. C. cited. 

So if A, leafes land to B. for years, and grants that he 
ſhail have the natural fruit of the ſoil, as graſs which re- 
news yearly, which ſhall be on the Jand at the end of 
the term ; this grant'is good, and paſſes the property to 
the grantee. Fob. 132. 2 Rel. Ar. 48. y 

A parſon may grant to another all the tithe wool which 
he ſhall have ſuch a year, and the grant is good in its 
creation, though it may happen that he had no tithe 
wool in that year. Heb. 132. 2 Rol. Abr. 48, 

But a man cannot grant all the wool that ſhall grow 
upon his ſheep that he ſhall buy afterwards ;. for there .he 
hath it not aEtually nor potentially. Hob. 132, 2 Role 
Abr. 48. ON | | 

A perſonal truſt which one man repoſes in another 
cannot be afligned over, however able ſuch aſſignee may 
be to execute it, Perk. [. 99, F 

Therefore if a man grant 1:.to another to be his carver, 
or ſewer or chamberlain, &c. theſe cannot be granted” 
over. Perk. [. 101. WS eaotngl! 

A guardian in ſocage may grant the wardſhip over to 
another, but ſuch grant ſhall not be effeCtual after. the 
death of the grantor, becauſe by the law of nature ſach 
guardianſhip belongs to the next of kin. 2 Rol, Abr. 46, 
but for this vide Vaugh. 180. | | 

If a man gives his horſe to another to go to York, he 
muſt go with him himſelf, and not give him to. another 
to go there, 2 Kol. Alr. 4b, _ | 

'Che grantee of a common may grant it over before he 


Vol, 11. Nt 84. 


(hath any feiſin thereof by the mouths of his cattle, for 
WE the 


| 
? 
? 
: 
: 


would be good without any name at all ; conſequently a 


called Chefttr, a grant or obligation made to him by the 
name of Cheſter is good, for this ſufficiently diſtinguiſhes 


_ father grants an annuity by his name, without any ad- 


| for all ſurnames were originally acquired by reputation. 


A i: 0} 


the freehold is in him by the Nrant, 36 Af. 3. 2 ne 
Abr. 47+ 'S. GC: | | : 

So the grantee of an Way" as may grant it over be- 
fore he has preſented to it; for he can have no ſcilin 
of it before it becomes void, and by the grant itſelf he is 
ſeiſed of the freehold, which he may grant over. 36 
Aff. 3- 2 Rol. Abr. 47. S. C. 

So the grantee of a rent may grant it over before any 
ſeifin of the rent. 2 Rol. Abr. 47. 

If a common be granted to huſband and wife, and to 
the heirs of the huſband, after the death of the huſband, 
his heir may grant over the remainder, for the eſtate was 
veſted in him. 2 Rol. Abr. 47. | 

Leſſee for years may, before entry, grant or aſſign 
over his intereſt to another ; for the leſſor having done 
all that is requiſite on his part to deveſt himſelf of the 
poſſeſſion, and paſs it over to the leſſee, hath thereby 
transferred ſuch an intereſt to the lefſee as he may at 
any time reduce into poſſeſſhon, by an aCtual entry, as 
well after the death of the leflor as. before, and ſuch an 
intereſt as will go to his executors, and conſequently 
may be granted or aſſigned over before entry. Co. Lit. 

6. b. | 
. If A. make a leaſe of lands to B. for life, remainder 
to his executor for years; in this caſe the term veſts in 
B. fo that he can grant it over; for as an heir repre- 
ſents his anceſtor as to an inheritance ; fo an executor re- 
preſents his teſtator as to a chattel. Co. Lit. 54. 2 Rol. 
Abre 47. | 


— 


4. That ſhall be a ſufficient name or deſcription of the 


| | 
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in truth George was born of one B., in matrimony of one 
C. yet was reputed the ſon of George, and educated by 
him 3; though the boy was but fix years old, it was ruled 
he ſhould take the remainder, for having gotten by re- 
putation the name of George Shelly, theſe words are a 
certain deſcription of the perſon to take the remainder. 
Co. Lit. 3. | 

But if a remainder be limited to the eldeſt iſſue of F. S. 

whether legitimate or illegitimate; and 7. S. has iſſue 
a baſtard, he ſhall not take this remainder, for it is not 
veſted in 7. S. as it was in the other caſe, but is in con- 


' tingency, and the certain time is not defined when this 


contingency ſhall happen ; for the baſtard at his birth does 
not acquire the reputation of being the iſſue of 7.8. 
and fince the baſtard, when firſt in being, cannot take 
by virtue of this limitation, he can never take it ; for 
he cannot be underſtood to be the perſon deſigned and 
marked out by theſe words, if after his birth it depends 
on the uncertainty of popular reputation, whether he 
ſhould take the remainder, or not ; and ſuch a defigna- 
tion of the perſon as contains no certainty in itſelf, or no 
relation to any other certain matter that may reduce it to 
certainty, is a void limitation. 2 Rel, Abr. 42, 43. 
Blodwell and Edwards. 

But where a remainder is limited to the eldeſt ſon of 
Fane $8. whether legitimate or illegitimate, and ſhe hath 
ifſue a baſtard, he thall take this remainder, becauſe he 
acquires the denomination of her iſſue, by being born of 
her body, and ſo it never was uncertain who was deſigned 
by this remainder. Noy 35. , ; 

If a grant be made to a father and his ſon, he hav- 


grantor or grantee, to make a grant good and certain. ing one ſon, the grant is good for the apparent cer- 


The names of perſons at this day are only ſounds for | 
diſtinQtion-ſake, though it is probable they originally im- 
ported ſomething more, as ſome natural qualities, fea- 
tures or relations; but now there is no other uſe of 
them, but to mark out the families or individuals we 
ſpeak of, and to difference them from all others ; and 
therefore in grants which are to receive the moſt benign 
interpretation, and moſt againſt the grantor, if there be 
ſufficient ſhewn to aſcertain the grantor and grantee, and 
to diſtinguiſh them from all others, the grant will be. 
good. Perk. fe. 36. Gould}. 122. Hob. 32. 

And this we may obſerve in thoſe caſes where there | 
are ſuch ſufficient marks of diſtintion, that the grant 


miſtake in the name of baptiſm or ſurname, 1s to be 
looked upon but as ſurpluſage, and will not vitiate ; as a 
grant by or to George Biſhop of Norwich, where his name 
1s Fohn, or to Henry Earl of Pembroke, where his name 
is Robert, 1s good, for there cannot be more perſons of 
thoſe names. Co. Lit. 3. 2 Rel. Abr. 45. 

So a grant of an annuity by an Abbot, by the name of 
the foundation, without his name of baptiſm, is good, 
if there be not any more Abbots in England of the fame 
name of foundation. Perk, /. 36. 2 Rvl. Abr. 44. 

If a grant be made to a man and his wife, without 
naming her by the name of baptiſm, yet ſhe ſhall take. 
40 Ed. 3. 22. b, 2 Rol, Abr. 45. cited. 

So if a grant be made to T. and Elrn his wife, where 
in truth her name is Emhlyn; yet the grant is good, for 
being called the wife of T. reduces it to a ſufficient cer- 
tainty». 2 H. 4. 25. 2 Rol. Abr. 43. Co. Lit. 3, 

If A. be created a herald, and in the patent he is 


him from all other men. 2. Ro/, Abr. 44. 
If there be father and ſon of the ſame name, and the 


dition, it ſhall be intended the grant of the father ; and 
if the ſon being of the ſame name with his father grant 
any annuity without any addition ; yet the grant is good, 
for he cannot deny his own deed. Perk. /. 37. 

A baſtard, who is known to be the ſon of ſuch a one, 
may purchaſe, or be a grantee by ſuch reputed name; 


Co. Lit. 3. 2 Rol. Abr. 43, 44+ 
As where George Shelley conveyed lands to the uſe of 


tainty of it; but if the father has ſeveral ſons, or if a 
grant be made to a man's coulin or friend, theſe are void 
ior uncertainty. Cro. Fac. 374. Co. Copyh. 95. 

It has been already obſerved, that the naming the right 
names of the grantor and grantee is for no other Purpoſe 
but to aſcertain the parties, and diſtinguiſh them from 
others; and that if there be a ſufficient verification to 
this purpoſe, the grant” will receive the- moſt favourable 
interpretation ; and it ſeems the ſame indulgence will be 
allowed of in the miſtake of additions, which are by law 
made part of the name. By additions we mean names of 
dignity, which are marks of diſtin&tion, impoſed by pub- 
lic authority, and always make up the very name of the 
perſon to, whom they are given; and theſe are of two 
ſorts : firſt, ſuch as exclude the ſurname, ſo that the per- 
ſons may not ſeem to be of any common family ; and 
ſuch are the names of Earls, Dukes, &c. ſecondly, ſuch 
marks of diſtiAtinCtion as are alſo impoſed by the King, and 
parcel of the name itſelf, but do not exclude the ſurname, 
fuch as Knight and Baronet. 2 nfl, 666. Dyer 88. 
1 Show. 392. Sk 

As to thoſe names of dignity, which excluds the ſur- 
name, we have already obſerved, that in grants 2 miſtake 
in the Chriſtian name will not vitiate the grant, becauſe 
there cannot regularly be more than one perſon of that 
'name. Co. Lit. 3. | | 

50 a grant to a Duke's eldeſt ſon, by the name of a 

Marquis, or to the eldeſt fon of a Marquis, by the 
name of an Ear], &c. is good, becauſe of the common 
courteſy of England, and their places in heraldry. Carth. 
499-5. 
50 where a conveyance was made of a reverſion to 
Ralph Evers; knight, Lord Evers, and he brought an_ 
action of covenant, to which the defendant pleaded, that 
at the time of the grant he was not cognitus & reputatus 
per nomen mil'; and it was held to be no good plea, for 
the perſon is ſufficiently exprefled by Lord Zvers, and 
the addition of Knight, though falſe, doth not take away 
tne deſcription of the true perſon, 1 Bulft, 21, Laird 
Evers v. Strickland, Cro. Car. 240, S. C. © | 

But it was adjudged in C. B. and affirmed by three 
Judges in B. R. where the party ſet forth his title to an 
advowſon by virtue of letters patent granted to A. tunc 
armigero & poſtea militi; 2nd upon oyer of the letters patent 
it appeared, that the grant was made to A. kinght, that 
it could net be intended the ſame perſon, becauſe Knight - 


himſelf, the remainder to George Shelley his ſon, whereas 
| I 


is a name of dignity, but Armiger or Eſquite, a name of 
' worſhip; 


_ deed, 
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worſhip ; and if he is afterwards made a knight, the | 


name of Eſquire is thereby extinguiſhed, and 'conſe- 
quently that a grant made by the King to 4. Knight, 
when there was no ſuch man a knight, was a void grant. 
Carth. 440. the King v. Biſhop ;4 Cheſter. © 5 Med. 297. 
2 Salk. 560. 8. C. and ſee Lit, Rep. 200. S. P 

As to grants by and to corporations, here we ſhall only, 
obſerve, that though the names of corporations have a 
certain and fignificant meaning, and are not as arbitrary 


' as thoſe of common perſons; that yet if there be enough 


ſaid to ſhew that there is ſuch an artificial being, and to 
diſtinguiſh it from all otheis, the body politic is well 
named, though the words and ſyllables are varied from. 
10 Co. 125. Gould/, 122. Comp. Incum. 4.74» 

As if a corporation be founded by the name of the 
Dean and chapter of the cathedral church in Oxford, and 
they make a leaſe by the name of the Dean and chapter 
of the cathedral church in the univerſity of Oxford ; this 
is well enough, for the place of the ſituation is well and 
ſufficiently ſhewn. Poph. 57. 2 Rol. Abr. 42. 8. C, 

So if the prior of St. Michael, in Coventry, make a leaſe 
by the name of the Dean of Coventry, this is good ; ſo if 
they had granted an annuity or corrody, and the name of 
the ſaint had been omitted. 10 Co. 124. | 

So if a corporation be inſtituted of St. George the Martyr, 
and in a leaſe they omit the word Martyr, it 1s well 
enough; for the name of dedication is but an empty 
ſound, and no otherwiſe requiſite than to diſtinguiſh the 
corporation from all others. Poph. 59. Fog 
If there be an immaterial addition, this doth not hurt ; 
as if the Preſident and ſcholars of Corpus Chrifti college 
in Oxford made a leaſe by the name of Preſident and 
ſcholars of Corpus Chrifti college im com. Qxon. this is 
ood ; for utile per inutile non vitiatur, Cro. Eliz. 816. 

If the name of the corporation be expreſſed by words 
ſynonymous, it is ſufficient ; as if a college be inſtituted 
by the name of Gardianus & ſcholares domus five collegtt 


ſebolarium de Merton, and they make a leaſe by the name 


of Cuflos & ſcholares, it is good. 10 Co. 125. 

It ſeems by the better opinion of the books, that a 
miſtake of the Chriſtian name will vitiate the grant ; as 
where the grant is without any Chriſtian name at all, or 
where a wrong name is made uſe of, as Edmund for Ed- 
ward, for a perſon cannot have two Chriſtian names ; 
neither can the party be declared againſt by his right 
name, with an averment, that he made the deed by a 
wrong name, for that would be to ſet up an averment 
contrary'to the deed, and contrary to that ſanCtion allowed 
by law to every folemn contra; and therefore if he be 
impleaded by the name in the deed, he may plead that 
he is another perſon, and that it is not his deed. See 

6 Hen. 8. 26. Dyer 279. Owen 107. Co. Lit..g. Cre. 
Zi 558, 640. Perk. /. 38. 

But a miltake in a ſurname does not vitiate the grant, 
becauſe there is no repugnancy that a perſon ſhould have 


_ two different ſurnames, ſo that he may be impleaded by 


the name in the deed, and his real name brought in by 
an alias, and then he cannot deny the name in the deed, 
becauſe he is eſtopped to ſay any thing contrary to his own 
3 H. 6.25, 2 Rol. Abr. 146. LIT 

Alſo, though a perſon cannot have two Chriſtian names 


at one and the ſame time, yet he may, according to the | 


inſtitution of the church, receive one name at his bap- 
tiſm, and another at his confirmation, and a grant made 
to or by him, by the name of confirmation, will be good; 
for though our religion allows no re-baptifm to make 


_ double names ; yet it doth not force men to abide by the 


names given by their godfathers, when they come them- 
ſelves to make profeſſion of their religion. 43 Ed. 3. 
22. b6. Co. Lit. 3. 2 Rol. Abr, 43. 1 Brownl. 147. 
Lit. Rep. I82., Th 

So if a man make a leaſe by a contrary name to that 
by which he was baptized, yet the leaſe is good ; for this 
does not take effect altogether by the indenture, but 


panly by the demiſe ; as if Fobn by the name of Fane 


eaſe lands, admitting that theſe are diſtin names, yet 
the leaſe is good. 2 Rol. Abr. 42. Hide and Challenor. 
If a rent be granted to F.S. or F. D. the grant is 


| void for incertainty, for the deed is in the disjunQive ; | 
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and though the deed be delivered to F. S. yet this cannot 
make the grant good; for the deed was void at firſt, and 
cannot be made good by the delivery,” Perk. /. 56. | 
- If a rent, or any thing elſe that lies in grant, be granted 
to the right heirs of F. $. and F.S. be alive, this grant 
is void ; for there is no perſon capable of taking, as an- 
[wering this deſcription. Perk. /. 52, 


For more learning on this ſubjef, ſee 2 Bac, Abr. and 
i4 Vin, Abr, tit. Grants, 


Form of a grant of an annuity out of lands. 


THIS Indenture made, &c, between A. B. of, &c. of 
the one part, and QC, D. of, &c. of the other part, 
hag ps that the ſaid A. B, for and in conſideration of 
the ſum of, &c. to him in hand paid by the ſaid C. D. the 
receipt whereof 1s hereby acknowledged, he the ſaid A. B. 
hath given, granted, and confirmed, and by theſe preſents 
deth give, grant, and confirm unto the ſaid C. D. and his 
aſſigns, one annuity of, &c. to be received, taken, had, and 


to be 1ſſuing out of all that meſſuage or tenement ſuuate, &c. 


with all and ſingular the hereditaments and 'appurtenances 
ther eunto belonging, and every part and parcel thereef; to have 
and to hold the ſaid annuity or yearly rent-charge of, &c. 
above mentioned, and every part and parcel thereof, unto the 
ſid C. D. and his aſſigns, for and during the natural life 
A him the ſaid C. D. payable and to be paid in and upon, 
Ic yearly and every year, by even and equal portions. And , 
if it ſhall happen the ſaid annuity or yearly rent-charge of, 
Sc. or any part thereef, ſhall be behind and unpaid, in 
part or in all, by the ſpace of twenty days next after either 
of the ſaid days or times of payment thereof, thereon the 
fame ſhould or of right ought to be paid, as aforejaid, that 
then and fo often, and at any time thence after, it ſhall and 
may be lawful to and for the ſaid C. D. and his aſſigns, 
into the ſaid premiſſes above mentioned, or in any part thereof, 
to enter and diſtrain, and the diſtreſs and diflreſſes then and 
there Fig wa to take, lead, drive, carry away and impound, 
and the ſame in pound to detain and keep, until the ſaid an- 
nuity, and the arrears thereof (if any be) together with all. 
coſts and charges thereabeut, ſhall be fully paid and ſatisfied. 
And the ſaid A. B. for himſelf, his heirs and aſſigns, doth 
covenant and grant to and with the ſaid C, D. ms executors, 
adminifirators and aſſigns, that he the ſaid A.B. his heirs 
and aſſigns, ſhall and will well and truly pay, or cauſe to be 
paid, unto the ſaid C.D. or his aſſigns, the ſaid annuity 
or yearly rent-charge of, &c. above mentioned, at the days 
and times and ih manner and form above expreſſed, according 
to the true intent and meaning of theſe preſents, And alſo, 
that the ſaid meſſuage, &c. and hereditaments above men- 
tioned to be charged or chargeable with the ſaid annuity 
hereby granted, ſhall from time to time be and continue over 
and ſufficient for the payment of the ſaid annuity or rent- 
charge of, &c. yearly during the life of C. D. In wit-* 
neſs, &c. CR; | 


Grant of rhe King. Leaſes of ſmall farms may be 
made by perſons aſſigned by the King, Stat. de Scac. 51 
HH. 3 ft. $6: þo 5: | 

Bis LET. that advowſons do not paſs with a 
manor, Prereg. Reg. 17 Ed. 2. ft. 1. c. 15. 

Certain grants of annuities made yoid, 11 Rrc, 2, 
cap. 8. | N 
In a petition for a grant of lands, mention ſhall be 
made of the value, 1 FH. 4. c. 6. and of what the peti- 
tioner has received before, 2 H. 4. c. 2. the Queen and 
Royal Family excepted, 6 H. 4. c. 2. 

No undue grants to be made, 4 H. 4. c. 4. 

Annuities granted by the Crown to be paid according 
to their priority, 7 H. 4. c. 16. | 
Confirmation of grants, 1 Ed. 4. c. 1. 7 Ed.q. ca 
7 Ed. 6. c. 3. 4& 5 Ph. & M. c.1. 18 Eliz. c. 
43 Eltz, c. 1. | 

Grantees of lands, &c. that came to the Crown by 
attainder, ſhall hold them in the ſame manner as if there 
had been no attainder, 7 Ed. 4. c. 5. | Tf Gs 

W here the King bath granted during pleaſure, a ſecond 


grant not mentigning the former ſhall be yoid, 6 H. 8. 
Cc. I5. | | 


Grants 


: 
| 
: 
? 
} 
: 


| 
| 
f 
l 
i 
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Grants of King Henry 8. of abbey-lands, &c. confirm- | 


ed, 35 El. c. 3. 
The King's grantee ſh4ll not forfeit for non-payment 


of rent, where the rent has been anſwered before proceſs | 
_ iflved, 21 fac. 1. c. 25» 


Grants of felons gouds how to be inrolled, 4 & 5 IV. 
& M. c.22. þ. 1 -: 

The Crown reſtrained from granting lands, except for 
thirty-one, years, Sc. 1 Ann. ft. 1. c.7. /. 5. 

Forfeited eſtates excepted, 1 Ann. /f. 1. c. 7. /.8. 


For other matters, (ee tillg, Faquiſirion, Patent, Proe- | 


rogative. 

Gant, Signifies likewiſe a devil, a ſpeCtre, an appa- 
rition, ſo called by our forefathers, and thus deſcribed by 
our countryman Gervaſe of Tilbury, in his MS. traCt, 
De otiis tmperialibus, lib. 3. cap. 04. Eft in Anglia quoddam 
demonum genus, quod ſuo idiomate grant nominatur, ad in 
far puili equini anniculi, tibits ereetum, oculis ſeintillantibus. 
Iftud demonum genus ſepiſſime comparct in plates im 1pſius 
diet fervore, aut circa folem occiduum, & quatiens appartt, 
futuram in urbe il'a, ve! vice, portendit incendium GCuni 
ergo ſequente die vel nefte inflat pericu/um, in plateis, Gif- 
curſu fatto, cans provicat ad latrandum, & dum fugam 
Junulat, ſrquentes canes ad nſequendum ſpe vana conſegrendi 


_ anvitat;, h "ujuſmad! illufin convicanets de ignis cuſtodia can- 


telam facit, & ji officioſum demonum genus, dum aſpiciente; 
terret, ſus adventu munire ignorantes folet, Cowell, edit. 


1727» 
G:antz, for Crandees, or great men, in the Parl. Ro!] 


of 6 E1. 3. 1,5. 6. Et les ditz countz, barons, & autres 
grantz ; which word 1s miſ-tranſſated by ſome authors tc| 


fgnify commons. Cowell, edit. 1727. 

G2:aſter®, To be compelled to te: at reaſonable prices. 
25 Hen: 8: c. 1; See Farmers » Caitic,. 

G2aſs-hearth, Grafing, or turning up the earth with a 
plough, as we ſtili lay the ſkin 1s gra/ed or lightly hurt, 
and a bullet graſes on any pace, when it gently turns up 
the ſurface of what it {trikes upon, Hence the cuſtomary 
ſcrvice for the inferior tenants to bring their ploughs, and 
to do one day's work for their Jord, was within the pariſh 
of Amer/den in the county of Oxford, called grafſ.-hearth, 
and graſs-hurt, See Parochial Antiquities, pag. 49%, 497. 
and the Gloflary annexed to that work. Cowell, edit. 
1727. | 

©: 'a97, A grove, a coppice, a thicket, a ſmall wood. 
——— Salva nebrs & ſucc. nojtris una grava continente circiter 
duas acras beſci Jacente juxta boſcum nofirum in Balſham, 
&c. Cart. Philippi Fpi Elien. dat. 17 OQober 1435: 
Dedt cis unam gravam, gue dicitur Birzhcombe, & ti- 
centiem circumclandendi, &c, Mon. Angl. 2 par. fol. 
202. a. Uram carucatam terre cum gravis & paſturis e1- 
dem pertinen', Thid, fol. 198. a. Cir Edward Coke, 1. 
Inſt. fl. 4. b. fays it ſignifies a little wood 3 and Camden 


agrees in it: but elſewhere we find it to Ggniſy a thick 


wood of high trees, a grove. Dudg. Warwickſhire, fol. 
503. 5. See Gang; | fee likewiſe Kennet's Gleſſury. 
Cowell), edit. 17 5 

G:avace and G:avatio, An accuſation or impeach- 
ment. £7 gui fpermanet fi ue gravatione & calumina. Leg, 
Ethelred. cap. 19. See Cravare. 

G2avaria for Gzanarig, Mon. 2 tom. p. 260. Fgo, 
fc. concedo ecelefiam 1fiam liberam ab omni conſuetudine 
gravariorum & bernagiorum, Sc. 

Grave. The names of places ending in grave, come 
from the Sax. gr ef, 1. e. a wood, grove or thicket, den 
or cavee. Cerwell, edit. 1727. 

G2apnes, Grana. paradiſt, alias cardamomum, Is a ſpice, 
comprized | among merchandize to be garbled by 1 | Jace 


19, 


Graveſend, Not within ſtat. 4 Ann. c. 13. /. 4. con- 
concerning watermen, 

G2azier. See G2aſicr, 

Great men, Are ſometimes underſtood of the temporal 
lords in the higher houſe of Parliament, as 43 #4. 3: 
cap. 2. and 8 Rich. 2. in progm. And ſometimes of the 


| members of the houſe of commons, 2s 2 R. 2. ff. 2, 


' Great feſfions 1n Wales. See Bales. 
Great Deal of England. . See Seal, 


9 2 Xt 

Gzeath-breach or Wreath- bzeach, Ts intended for 

breaking of the peace by Saxtn; in tis: Deſcripricn of 

England, and Raſial, tit. Expojitior 'of IVords, but mit= 
taken for grithbrechs See Gzttbeerie, 

Gzee, (French gre, that is, yood- hking) Eignibes oem: 

tentment or fatisfaCtion, as in 2 A. 2. cp. 15.10 mal 


(2ree to the parties, is to give them contentment or ſati(- 


taQtion for an offence done unto them. So in 25 £4. 2, 
cap. 19. That judgment hall be pit in diſpence,' tid free 
he made to the King of his debt. | 

Gzeencloth, Of the King's houſhc 14, ſo termed from 
tne greencltoth on the table, is a court of juſtice” com - 
poſed of the Lord Steward, 'Treaſurer of the Houſhoid, 
Comptroller and other officers, to whom is committed the 
government and overſight of the King's count, and the 
keeping of the peace within the verge,-&c. See Cris 
Ng-:;ouſe. | 

Gzeenhew, Is all one with Yert. Mamweond's Fore/?- 
Law, cap. 6. num. 5. See Vert. 

Gzeenſand., Encouragement given to the Greenlend 
trade, 25 Car. 2. 6.9 4&5 7 & Mc 17. 7.& 


8. 3.-c3%. ''t0& 11 #366 25: 1 Am. [ts 1: 


c.. 106. 20 Ges, 2: c. 16. 12 (eo. bo #+ We Jo To bo 
Geo. 2. c. 28, continued by 4 Gere 3. 22, 
Exempt from the new lubfuly, lo 1. 3% 25. fo, 
17. 

Harpooners, &c. free from being impreſſed, 1 Arn. ff, 
I. c. 16. 13 Geo. 2. c 28; / 5: 

Bounty to thips fitted out tor the athols fiſhery, 6 Geo, 
2. (. JJ. 28 Geos 2. C20. 

Additional bounty during the war, 13 G9. 2. © 25, 


"Wine ſzzlors not to be impyreſſed, 1674. - 

A ſecond .bounty of 20 5s. per ton given, 22 Geo, 2, 
Co 45+ 28 Geo. 2. ©. 20» | 

No larger bounty than ſour hundred tons, 28 Ce. 2, 
c. 20. /. 6, 

Every ſhip employed in the fiſhery to have one appren- 
tice for every tiſty tons burden, 28 Geo. 2. c. 20. RS: 

Bounty may be inſured, 28 G70. 2. 74 20. / 12+ 

For ather matters, ſee #1 and Whole: « 

G2een- ver, Argentum viride, By cuſtom in Shi 2an97 
of Writtle in Eſis, every terant having his fore-door 
opening to Gree«bnty, pays a balt-penny (yearly to 'th 
lord of the manor, »y "Us name of ET Evere Cee, 
edit. 1727. , ; 

Gzeen war, Is a word ufed in 43 £4. 3. 9. and 7 
H. 4: 3- and fignifies the eltreats of finzs, ifſues and 
amerciaments in the Exchegrer, under the feal of that 
court made in green Wax, tO be levied in the county. 
Cowel!, edit. 1727. 

The names of perfuns paying debts exated ” green 
wax to be inrolled, 27 £4. 1. /f. 1. ©. 2. + + 

The eſtreats ſhall be uſed to the party charged; and 
what 1s paid ſhall be totted; 42 Ed. 3. c 9. 7 Hen, & 
c. 2. Its proceſs to be-awarded on eltreats of tines, &c, 
22 & 23 Car. 2, (22. fe 10, 

G:eenwich hoſpitai. A daty of 69. a' month to be 
paid by every feamen, 7 & 8 J/, 4. wap. io. 8&g//, 
Z» 6. 23. 10 Ann. c@ xt7. 

The King authoriſed to grant Jand to the uſe of Green 
wich Hoſpital, 12 & 13 3. c 13. 

All ſeamen diſabled in ſea- > pag Tc. capable of being 
admitted, 2 & 3 Ann. . 6. 

The crown enabled to diſpoſe of certain, ſums to the 


| uſe of Greenwich Hoſpital, 4 Ain. c. 12. { 14. 1 Ge 


2. ff. 2. 0.9. /. 9 ' 6 Geo. 2% Cc 25. /.-10. 27 Geo. 2, 
c. 10, fe 7. 28 Gre. 2c © 22: j. 14. 129 Ger $. £290 
/. 8. 30 Geo. 2. 2b. /. g. | 

Shares of prize-money-not claimed, given to the IToſ- 


pita), '6 Han. c.13. 11... :10 4. c 15. {, 9: I 


Greo. 2.'c. 4 f. 11. & 16. 

Seamen wounded in defence of merchant-ſhips may be 
admitted, 10 7, 17, /. 20. 

For inforcing the payment of © &. 5-7 month, 2 Geo. 2. 
ce 7. and c.'36. /. 19. ' 20 Geo, 2. c 28, £637 

Seamen in 7or/ey, Guernſey, &c. and the "plantation 
to pay, 2 Geo, c 7. 
Rents 


G:R:0:; 


Rents of the Derwentwater eſtate applied to the uſe of 
the hoſpital, 8 Geo. 2. c. 29. 11 Geo, 2. c 30, 22 
Geo. 2. G6 52: | | | 

Proviſions for ſecuring the payment of the 6d. per 
month from privateers, 18 Geo. 2, c. 31, 

Regulations for ſecuring prize-money belonging to the 
hoſpital, 20 Geo. 2. c 24. 

Penalties on penſioners or ſervants pawning cloaths or 
embezzelling ſtores, 29 Gez. 2, c. 24. /. 16, 17. 

The governors enabled to purchaſe lands for complet- 
ing the building, 25 Ges. 2. c. 42. Ds 

The governors empowered to grant out-penſions to de- 
crepit ſeamen, 3 Geo. Js C. 16. 

- G2eva, 'The ſea-ſhore or ſand, or beach. 
acras in greva maris menſuratas pertica 20 pedum ad 
falinas factendas, Monz Angl. tom. 2. p. 625. 

5222, (Prepegitus) Is a word of power and antho- 
rity, ſignifying as much as comes, or virecomes, Lamb. 
in his Expoſition of Saxon //o-as, verbo PrefeAus, makes 
it ail one with. reve. i'Tone Saxon word 18 gerefa, of which 
we have divers. words compounded, as fhyreve, portreve, 
&c. which! by the Saxons were written /cyregerefa, port- 
gerefa. See Shiceeve and [02Tgreve, Hoveden, Part, 
poſter. Anna!, f. 346. ſaith, Greve dicitur, tdeo quod jure 
debeat grith, i. pacem ex illis facere qui patrie infervnt 
ve, i. miſertam vel malum. From whence, but with 
leſs power and dignity, is derived the word reve, bailift, 
or under-ofhicer of the lord of the manor. Cowell, edit. 
1727. | | 

H:eves, lron boots. 14d. 

Gzb:idge, See Gaith92eche ; 
haud ſecam gribridge fore/tel. 


Novem 


Habet rex forisfatturas 
Domeſday, per Gale, 


00s 
7 Gzils, A kind of ſmall fiſh, mentioned in ſtat. 22 
Ed. 4» C. 4+ | £ | 
Gaithbzeche, (Pacis frattio ſeu violatio) Is a breach of 


the peace. Un caujis regits grithbrech 100 fol, ——emen- 
dabit. Leg. H. 1. cap. 346. Charta Willielmi Cong. Ec- 


_ cleſ. Santti Pauli in Hiſt e5u/d. fol. 90. grithbreche, 7. e. 
quod prior tenebit placita de ills qui frangunt pacem -Regrs vel 
libertatis ip/ius priorts, Ex Reg. Piiorat, de Cokesford. 

 _ Gatth\ivie, (Sedes pacts,) A fantuary. See Ffz9d- 
- moxyteil. | | | 
G2ocers, By .37 Ed. 3. 5. were merchants that en- 


groſſed all merchaudize vendible ; but now it is a parti- 


cular and well-known trade, incorporated into a com- 
pany, which is one of the twelve, and have a very hand- 
. ſome hall, from them ſtyled Grecers-hall, Cowell, edit. 
1727s i 

"nears wares, Railins, figs, prunes, and currans, 
in what ſhips to. be imported, and in what cafes to be 
deemed aliens goods, 12 Car. 2. c. 18. /. B, 9g. | 

No grocery to be imported from the Netherlands or 
Germany, 13 & 14 CaT. 2..C. II. 1. 23, 

What grocery wares imported ſhall pay ten pounds for 
every hundred pounds value, 2 //. & 1. ſe}. 2. c. 4. 
fo 12, 13s | | 

Raiſins imported to pay but five pounds, and currans 
| ffity ſhillings for every hundred pounds value, 4 & 5 

IT. & M. c.5, 100. is | 

Currans imported in Eng; or Fenetian ſhipping, how 
exempt from paying 'of the ſublidy granted by 3 & 4 
Fay E $f be 4, Att: £4.05 fo + Auto to 1:4 
f. 21. | 
Every hundred weight of raiſins imported pays five 
ſhillings, 8 Ann. c 7. F 0] RET INS : 

lmporters of raiſins, what time to have for payment of 
dutics,”and what allowance for prompt payment, 8 Ann. 
6-2 63d; ; | 

Landing raifins without entry, or unſhipping with a 
deſign to land them before payment of duties, what to 
forfeit, 8 nn, <. 7. /. 144 $5 

Duties, in what caſes to be repaid on exportation, 8 
Anne Cc. 7. f. 15. þ 

And how to be levied, 8 Ann. c. 7. /. 16, 

20a, A deep hoilow pit, a bog, a miry place. 

ſpſius Haroldi corpus effodere, & in gronnam projicere juſſit. 

Roger Hovede', pag. 433, So grunna, in the Life of 
Vol, Il, N” 84, 


ter. 


«> 1 


Git M.- 
| Saint Shidan, biſhop of Fern, in Ireland, firm. 10. Erat 


autem magna gronna inter eos 41 filvarum, per cujus r- 
cuttum via erat, : Þ | 
 G2zoodm, (/allettus, menticned in 33 H. 8. cap. 10.) 
Is the name of a ſervant in ſome inferior place: YVezflegan; 
in his Re/itutton of decayed Intelligence, ſaith, that he 
hndeth it to have been in times paſt a name for youths, 
who albeit they ſerved, yet were they inferior to men- 
ſervants, and were ſometimes ſent on foot on errands, 
ſerving in ſuch manner as lacquies do now. Cowell, edit. 
1727. 

G20om-pozter, An officer or ſuperintendant over the 


| royal gaming-tables ; in Latin, written Aulz Regis janitor 


primarius. hes MN 
{20\fa, A groat. Conceſja eff Regi una groſſa, que 
continet quatuor denarios de quolibet vira & muliere, Henry 
Rnyghton, ſub an. 1378. | | 
_ Bzviſe, In groſſe, abſolute, independent; as formerly 
a viliain zn grofſe, was ſuch a ſervile perſon, as was not 
appendant or annexed to the land or manor, and to go 
along with the tenure as an appurtenance ot it; but was - 
like the other perſonal goods and chattels of his lord, at 
his lord's free pleaſure and diſpoſal. So advowſon in 
groſſe, diſtinguiſhed from advowſon appendant. 
_ Bobjje bots, Is great wood, and properly ſignifies ſuch 
wood as js, either by the Common Law or cuſtom of the 
county, timber. 2 Par. Inft. fol. 642. | 
G2oſſome, Signifies a fre, and is corrupted from ger- 


| ſus for Plow. fel. 271. ſaith thus, Et le dit . K. grant 


per meſme le irdenture a payer en la fine de le dit terme de 
Io ans al dit W. N. deze mille de tiles cu le value de cux 
en argent en noſme de groſlome; and in fe!. 285. it is 


| written greſſame. Abſque aliguo greflame vel fine pro pre- 


miſſis ſolvend;s, See werjuma, | 

G2ujjus, A thing entire, and not depending on an= 
other. Thus /:Yanus in grofſo was a ſervant which did 
not belong to the land, but immediately to the perſon of 
the lord: for an advowſon in gre is a right of patronage 
not annexed to the fee or manor, but it belongeth to the 
patron himſelf, diſtinEt from the manor, Þ 

G2ois werghzt, The whole weight of goods or mer- 
chandize, duſt and droſs mixed with them, and of the 
cheſt, bag, &c. out of which tare and tret are allowed, 
Merchant's Di, | 

Got, (Fr.) A den, cave, or hollow place in the 
ground allo a ſhady, woody place, with ſprings of wa=- 
L. Fr, Die. | 

G2oundage, Is a tribute paid for the ground on which 
a ſhip ſtands in a port. Cowell, edit. 1727, 

G29uadftal, See Peljf. | 

Gzowm, By 43 Ed. 3. cap. 10, ſeems to be an engine 
to ſtretch woollen cloth with, after it is woven. 

G2owth halfpenay, A rate paid in ſome places for 
tithe of every fat beaſt, ox, or other untruitful cattle; 
Clayton's Rep. þ. 92+ 

G:uaru, Derived from the French gruyer, ſignifes 
generally the principal officers of the foreſt ; of whom 
you may read in the Foreſt Records. Cowell, edit. 1727. 

G:uca, Gruel, broth, pottage. In the accounts «| 
the cathedral church of Saint Paul, in London, about 
5 Ed. 2. Summa frumenti ad panem 185, guarter. ſumma 
frumenti ad grutam 135. quarter. ſumma ordei ad grutam 
125. quarter, Ex Libro Statut, Eccl, Paulinz, MS; 
fol. 2. 

Gluddage, or Guidage, (Guadagium vel guidagium, ) 
Eft quod datur alicut, ut tuts cnducalur per terram alterius £ 
that which is given for ſafe conduct through unknown 
ways, or a ſtrange territory. Sir #dward Coke calls this 
an old legal word. 2 4nft. 526. 

Guaaldum. See WDudum, | 
- Guannagium, 9See IDannage, 

Guard, (Fr. garde, Lat. cuflodia,) A cuſtody or care 
of defence. And ſometimes it 18 uſed for thoſe who at- 
tend upon the ſafety of the Prince, called the {fe guard, 
&c. ſometimes ſuch as have the education and guardian=- 
ſhip of infants; and ſometimes for a writ touching 


wa» dſhip, as droit de gard, ejectione de gard, F. N. Be, 


I 39, | 
| | 98 Guardian, 


WG. U-.:A 

Guardian, (Fr. gardein, Lat. cuſtr guardianus,) Sig- 
nifies generally him that hath the charge or cuſtody of any 
perſon or thing ; but moſt commonly him that hath the 
education or proteCtion of ſuch people, as are not of ſuf- 
ficient diſcretion to guide themſelves and their own affairs, 
as children and ideots z being indeed as largely extended 
as tutor and curator, among the civilians; for whereas 
tutor is he that hath the government of a youth until he 
come to fourteen years of age, and curator is he that 
| hath the diſpoſition and ordering of his eſtate afterwards, 
until he attain to the age of five and twenty years, or he 
that hath the charge of a frantic perſon during his lu- 
nacyz we uſe only guardian for both theſe: and for 
the better underſtanding of the law in this point, we are 
to obſerve, that a tutor is either te/tamentarius, or a pre- 
tore datus ex lege attilia; or laſtly, /egitimus. So we have 
three forts of guardians in England ; one ordained by the 
father in his laſt will, aro. her appointed by the Judge, 
the third caſt vpon the minor by the law and cuſtom of 
the land. "Touching the firſt, a man having goods or 


chattels, may appoint a guardian to the body or perſon of | 


his child, by his laſt will and teſtament, until he come to 
the age of fourteen years, and the diſpoſing and ordering 
his eſtate ſo long as he thinks meet, which is commonly 
to one and twenty years of age. The ſame he may do 
of lands not holden in capite, or by knights ſervice. 
But the ancient law in this caſe is very fnuch altered by 
the ſtatute of 12 Car. 2. cap. 24. which ordains, that, 
« Where any perſon hath, or ſhall have any child or 
children under the age of twenty-one years, and not mar- 
ried at the time of his death, 1t ſhall be lawful for the 
father of ſuch chiid or children, whether born at the time 
| of the deceaſe of the father, or at that time 7n ventre ſa 
mere, or whether ſuch father be within the age of twenty- 
one years, or of full age, by deed executed in his lite- 
time, or by his laſt will and teſtament in writing, in 
the preſence of two or more credible witneſles, to diſpoſe 
of the cuſtody and tuition of ſuch child or children, for 
and during the time he or they ſhall remain under age, or 
any leſſer time, to any perſon or perſons in poſſethon or 
remainder, other than popiſh recuſants ; and ſuch diſpo- 
ſition ſhall be good againſt all perſons claiming ſuch 
child, as guardian in ſocage, or otherwiſe, &c.” But if 
- the father order no guardian to his child, the ordinary 
may appoint one to manage his goods and chattels, till 
the aze of fourteen years, at which time he may chuſe 
him another grardran, according as by the Civil Law he 
may have his curator ; for we all hold one rule with the 
cruilians in this caſe, and that is [nvito curator non datur, 
And for his lands, the next a-kin on that ſide, by which 
the land come:h not, ſhall be guardian, and was hereto- 
fore called guardian in ſocage. See more of the old law in 
this caſe, 28 Ed. 1. flat, 1. And Forteſcue, De Laudibus 
Legum Ang. cap. 44+ Staunaf. Prerog. cap. 1. Old Nat. 
Brev, fol. 94. and Skene de Verb. Signif. verbo Varda ; 
from whence you may learn great affinity, and yet ſome 
difference between the law of Scotland and our's in this 
point. Cowell, edit. 1727. | 
A guardian is one appointed by the wiſdom and policy 
of the law to take care of a perſon and his affairs, who 
by reaſon of his imbecility and want of underſtanding is 
incapable of aCting for his own intereſt; and it ſeems 
that by our law his office originally was to infiruEt the 
ward in the arts of war, as alſo thoſe of Kuſbandry and 
tillage, that when he came of age he might be the better 
able to perform thoſe ſervices to his lord, whereby he held 
his own land. 2 Bac. Abr. 672. See 2 Inf, 12, 13, 
64, 56s. = | 
, And therefore Bra#on, ib. 2. cap. 38. fol. 86. treating 
hereof, ſays, De lis, qui minores ſunt & infra etatem, 
& gquos eportet efſe ſub tutela & cura altorum, eo quod ipſes 
regere nm norunt, & quorum quidam debent x ſub cuftodia 
Domini cum terris & tenementts, que ſunt de feodo eorum. 
& guidam ſub cuſtodia parentum & proximorum conſangut- 
neorum, ut p» edift. eft, & quibus dantur cuſtades aliquand; 
de jure de antiquo ferffamento, & aliquando curatores ab ho- 
mine.—9v0 Flea, cap. 9. fol. 4. Puidam ſub cuſtodia pa- 


rentum & proximorum conſanguineorum, & illis dantur cuſ- 
lades de jure gentium, | | 
| 6 
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1. Of the ſeveral kinds of guardians, namely, by the Com 
mon Law, by cuflom, and by flatute. | | 


2. Who may and are entitled to be guardians; by what 
authority they are appointed ; and of reſlraining and puniſhing 
abuſes by them. | ESI mg | 

3+ Of the time and manner of appointing a guardian 
and of the guardian's intereſt in the body and lands of the 
ward, and his remedy for the ſame. © | 

4+ That things a guardian may lawfully do, and which 
ſhall bind the infant. it | 

5. Of the infant's remedy againſt his guerdian for abuſes 
by him; and of obliging a guardian to account, and what 
allowances he ſhall have, 


1. Of the ſeveral kinds of guardians, namely, by the Com= 


mon Law, by cuſtom, and by flatute. | | 
Guardians by the Common Law. There are four kinds 

of guardians by the common Law, v:z. guardian in chi- 

valry, ſocage, nature, and nurture. Cz. Lit. 88. 6. 


the Common Law, if tenant by knight-ſervice had died, 
his heir male being under the age of twenty-one years, 


the lord ſhall have the land holden of him till ſuch heir 


had arrived to that age, becauſe till then he was not in- 
tended to be able to do ſuch ſervice ; and ſuch lord had 
likewiſe the cuſtody of the body of the infant, to breed 
him up, and inure him to martial diſcipline, and was 
therefore called guardian in chivalry. Lit. /eet. 103. 
Co. Lit. 74,75. 2 Inſt. 12, 13+ | 

S0 if an heir female were unmarried, and under four- 
teen at her anceſtor's death, the lord was guardian till the 
arrived to that age; alſo by /e/tm. 2. cap. 22. the lord 
ſhould have had the. land till ſhe were ſixteen, to tender 
convenable marriage to her ; and if the Jord died within 
the two years, the law gave the ſame intereſt to his exe- 
cutors and adminiſtrators. Co. Lit. 96. 


Wardſhip was due to the lord in reſpeCt to tenure, 


therefore if the lord had releaſed his ſeigniory to his ward, 
or the ſeigniory had deſcended to him, he ſhould have 
been out of ward, for c//ante cauſa ceſſat effetius. Co. 
Lit. 75. b. 2 Rol. Abr. 36. | 

An heir who had been in ward by reaſon of a tenure 


in capite, when he came of age mult have ſued livery, 


expence of which was half a year 
holden 3 but if the heir had been of age at his anceſtor's 
death, he ſhould have paid for land in poſlgſhon a year's 
profit for the King's premier ſeiſin and livefy, and ſor re- 
verſions expeCtant on freeholds half a yeat's profit, and 


7, e. to have the lands delivered cup by the King, the 


the King ſhould have had all the mean prgfits till tender 


of livery were made; ſo if tender were made, and not 
duly purſued. Co. Lit. 78. a. 

By the ſtatute of Merton, cap. 6. if the lord diſparaged 
his male ward under fourteen, he ſhould have loſt the 
ward, and the whole profit thereof ſhould have been con- 


verted to the ward's benefit; the lord was ſaid to diſpa- 


rage the heir by marrying him to a daughter of a villain, 


burgeſs, one attainted of felony, to a baſtard or alien, 


one wanting hand or foot, deformed, paralytic, con- 
ſumptive, &c. Co. Lit. 80. | 


On the death of guardian by knight-ſervice, the exe- 


cutors ſhould have had the wardſhip of the heir; for they 


had it to their own uſe, and might have granted or af- 
ligned it over, and therefore were not at all accountable 
to the infant when he came of age. Ce. Liz. go. 


| But this ſort of guardianſhip being a ſort of dominion _ 


of maſters over ſervants and vaſſals, introduced among 
the Gothic nations to breed them to arms, it was deemed 
a great burden, and therefore is now fall-n by the 12 


Car. 2, caps 24. by which all tenures by knight-ſervice, 


and ſocage in capire, are turned into common ſocage, 
and diſcharged of homage, livery, premier ſeiſin, -ward- 
ſhip, &c. which were at law incident to ſuch tenures, 


and aids pur file marrier & pur faire fitz chevalier. 2 Bac. 


Abr. 674. 

2. By the Common Law, if tenant in ſocage die, his 
heir being under fourteen, whether he be his iſſue or 
couſin, male or female, the next of blood to the heir, to 


whom 


As to guardian in chivalry, it is to be obſerved, that by. 


proin of his lands 
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G UA. 
whom the inheritance cannot deſcend, ſhall be guardian 


of his body and land till his age of fourteen ; and although 
the nature of ſocage tenure be in ſome meaſure changed 


from what it originally was, yet 1t is (till called ſocage' 


tenure, and the guardian in focage 1s ſtill only where 
lands of that kind (as molt of the lands in £ng/and now 
are) deſcend to the heir within age ; and though the 
heir after fourteen may chuſe his own guardian, who 


{hall contioue till he 1s twenty-one, yet as we'l the guar-' 


dian before fourteen, as he whom the infant ſhall think 
fic to chuſe after fourteen, are both of the ſame nature, 
and have the ſam? oflice and employment aſſigned to 
them by the law, without any intervention or diteCtion 
of the infant himſelf ; for they were therefore appointed, 
becauſe the infant, 1a regard of his minority, was ſup- 
poſed incapable of managing himleif and his. eſtate, and 
conſequently derive their authority not from the infant. 
but from the law ; and that is the reaſon they tranſaCt all 
aſfairs in their own name, and not in the name of the 
infant, as they would be obliged to do, if their authority 
were derived trom him. Co. Lit. 89, 

Hence the law has inveſted them not with a bare au- 
thority only, but alſo with an. intereſt till the guardian- 
ſhip ceaſes 3 and to prevent their abuſe of this authority 
and intereſt, the law has made them accountable to the 
infant, either when. he comes to the age of fourteen years, 
or at any time after, as he thinks fit; and- therefore are 
not to have any thing to their own uſe, as the guardian in 
chiva'ry had. Co. Lit. 99. a. © | os 

3. Guardian by nature, who 1s the father or mother ; 
and here we muſt obſerve, that by the Common Law 
every father hath right of guardianſhip of the body of his 
ſon and heir until he attain to the age of twenty-one years. 
Co, Lit. 84. 9 Ed. 4. 53. 27 Af. ple 73-33. 6. 

Raft. Ent. 263. 

And therefore when tenures in knight-ſervice were in 

being, the guardian in chivalry could not have the cuſtody 


_ of the body of the heir as long as his father was living ; 


but all which fuch gtardian could have, was the cul-, 
tody of the lands which were deſcended to the infant 
from his mother, or other collateral anceſtor ; and there- 


| fore the father had an aCtion of treſpaſs, for taking away 


his ſon and heir, quare filium & beredem rapuit, though 
he was not, in propriety of ſpeech, counted the guardian. 
3 Co. 37. Ratciiff”s caſe, Cv. Lit. 75, 84. Dyer 18g. 
Vaugh. 180. | | : 

But neither the mother, nor any collateral anceſtor, 
could have had the cuſtody of their heir apparent before 
the lord; for though they may have an aCtion of treſpaſs 
quare conſanguineum & heredem rapuit, yet they can bave 
it only againſt a ſtranger guardian in chivalry. Lit. ſed. 


y 


114. Coe. Lit: 84. 


4. Guardian by nurture, who hath only the care of the 


perion and education of the infant, and hath nothing to 
do with his lands merely in virtue of his office; for ſuch 
guardian may be, though the infant hath no lands at all, 
which a guardian in ſocage cannot. Co. Lit. 88, 
Guardian by cuſtom, By the cuſtom of the city of Lon- 
dm, the cuſtody and guardianſhip of orphans under age, 
unmarried, belongs to the city. 2 Bac. Abr. 675. 
By the cuſtom of Kent, where any tenant died, his 
heir within age, the lord of the manor might and did 
commit the guardiarſhip to the next relation within the 
court of juſtice, in whoſe juriſdiction the Jand was ; but 
the lord was bound on al! occaſions to call him to an ac- 
count; and if he did not ſee that the accounts were fair, 


the lord himſelf was bound to anſwer it. This province 
the Chancellor hath taken from inferior courts, only in. 
Kent, where theſe cuſtoms are. continued ; but the cuſ- 


tom is not uſed even in Kent at this day, becauſe the 
lords in giving tutors do it at their own peril in the ac- 
count ; and therefore every man thinks it «dangerous to 
intermeddle. Lamb, 611. | Es 

This guardian appointed by the lord-1s to have the ſame 
allowance, and no other, with the guardian in ſocage at 


_ Common Law, and is ſubject, as has been faid, to'the 


account of the heir for his receipts, and to the diſtrefles 
of the lord for the ſame cauſe, Lamb. 624. | 
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If copyhold lands deſcend to-an infant within the age 
of fourteen years, the next of kin, to whom the lands 
cannot deſcend ſhall be guardian both of the infant's. 
land and eſtate, it. by the cuſtom of a manor it does not . 
belong to another. 2 Ro/, zbr. 40. 2 Lutw. 1188. » 
S. P. faid to be reſolved. $) +4 Tort 

And therefore, it a copyhold deſcend to a lunatic, or 
an -infant within the age of fourteen, the lord, without 
a ſpecial cultom for that purpoſe, hath no power of ap- 
pornelag a guardian. . Hob. 215. Hutt. 16, 17. 2 Lutw. 
1188. 

Guardian by fiatute. By the Common Law, no perſon 
could appoint a guardian, becauſe the law had appointed 
one, whether the father was tenant by knight-ſervice or 
in focage. 3 Co. 37%, 23 In}l. 62. 

Phe firſt ſtatute (1 $74. 362.) that gave the father a 
power of appointing, was the 4 & 5 //, & M. cap. 8. 
which provides, under ſevere penalties, ſuch as fine and 
impriſonment for years, © "That no body thall take away 
any-maid or woman child unmarried, bcing within the 
age of ſxteen years, out of or from the poſleſhon, cuf- 
tody, or governance, and againſt the will of the father of 
ſuch maid or woman child, or of ſuch perſon or perſons 
to' whom the father of fuch maid or woman child, by his 
laſt will and teſtament, or: by any other aCt in his life- 
time, hath or ſhall. appoint, aſſign, bequeath, give, or 
grant the. order, keeping, education, and governance of 
ſuch maid or woman child.” 1 $4. 362. Pg 

In: the conſtruCtion of . this ſtatute it hath been holden, 
chat if two perſons are appointed guardians by authority 
of-:this ſtatute, and one ot them dies, the guardianſhip 
will not ſurvive, becauſe the ſtature yives an authority to 
a ſpecial purpoſe, and makes the raviſher criminal within 
the words of it 3 and being a penal law, ought to be con- 
{truedi ſtritly, ' Poph. 204. © | 

'The” ſtat, 12 Car.'2.: cap. 24. enaQts, © That. where 
any perfon- hath or ſhall have any child or children under 
the age of twenty-one years, and not married at the time 
of his death, it ſhall and may be lawful -to' and for the 
father of ſuch child or children, whether born at the 
time of the deceafe of the father, -or at that time #*# 
wentre\/a mere, or whether ſuch father be within the age 
of one and twenty years, or of full age, by his deed 
executed in his life-time, 'or by his laſt will and teſta- 
ment in writing, in the preſence of two or more cre- 
dible witneſſes, to diſpoſe of the cuſtody and tuition of 
ſuch child or children, for and during ſuch time as he or | 
they ſhall reſpeCtively remain under the age of twenty- 
| one years, or any leſl-r time, to any perſon or perſons 
in-pofleſhon or remainder, other than popiſh recuſants ; 
and ſuch diſpoſition of the cuſtody of ' ſuch chiid or chil- 
dren made ſince the'24th day of February, 1645, or here- 
after to be made, ſhall be good and effeQtual againſt all 
and every perſon or perſons claiming the cuſtody or tui- 
tion of ſuch child or children, as guardian in ſocage, or 
otherwiſe z and ſuch perſon or verfoah, to whom the cuſ- 
tody of ſuch child or children hath been, or ſhall be diſ- 
poſed of deviſed as aforeſaid, ſhall and may maintain an 
aCtion of raviſhment'of ward and treſpaſs againſt any per- 
ſon or perſons which ſhall wrongfully take away or de- 
tain ſuch child or children, for the recovery of ſuch child 
or children, and ſhall and may recover damages for the 
fame in-the faid action, for the uſe and benetit of ſuch 
child or children. + = 

© And ſuch perſon or petſons, to whom the cuſtody of 
ſuch child or children hath been, or ſhall be {o diſpoſed or 
deviſed, ſhall and 'may take into his or their cuſtody, to 
the uſe of ſuch child or children, the profits of all lands, 
tenements, and hereditaments of- ſuch child or children, 
and Aſo the cuſtody, tuition, and management of the 
| goods and chattels and perſonal eſtate of ſuch child or 
| children, till their reſpeCtive age of one and twenty years, 
or any leffer time, according to ſuch diſpoſition afore- 
ſaid, and may bring 'ſuch action or aCtions in relation 
thereto, as by law a guardian in common ſocage might 
do.” 

In the conſtruAion of this ſtatute, the following opi- 
]nions have been holden, | | 


| > MO I 1, That 
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1. That a teſtamentary guardian, or one formed ac- 
cording to this ſtatute, comes in /aco parentis, and is the 
ſame'in office and intereſt with a guardian in ſocage, and 
differs only as to'the modus habendr, or in a few particular 
circumſtances ; as firſt, that it may be held for a Jonger 
time, viz. till the heir attains the age of twenty-one, 
where before it was'but to fourteen ; ſecondly, it may be 
by other perſons held ; for before, it was the next of 
kindred not inheritable could have it ; now who the fa- 
ther names ſhall have it. Yaugh, 158. 2 | 
| 2. That though neither before nor ſince this ſtatute 'a 
perſon under age may deviſe his Jands, yet a perſon un- 
der age may, within this act, diſpoſe of the cuſtody of his 
chil, and ſuch diſpoſition draws after it the lands, &c. 
as incident to the cuſtody. Yaugh. 178. | 

3. That an infant hath the ſame remedy againſt a teſ 
tamentary guardian, as he had againſt a guardian in ſoc 
age, though the ſtatute ſpeaks only of remedies for the 
guardian. Yaugh. 179. 

- 4. If the father, being of age, deviſe his lands to . 6. 
during the minority of -his fon and (heir, in truſt for þ1s 
keir, and for his maintenance ad education until: he: be 


of age, this is no deviſing the cuſtody within this ſtatute, 
for he might have done this beſore the ſtatute. -Yavgh.' 


184. | | | 
T If a man deviſe the cuſtody. of his, heir appatent to 
F. $. and mentions no- time, either during his minority, 
or ſor any other time, this is a good deviſe of the cuſtody 
within the act, if the heir be under fourteen at the death 
of the father, becauſe by the deviſe the modus habend: 
cuſtadiam is changed only as to the perſon, and left the 
ſame as it was as to the time, but it above fourteen at 
the father's death, then the devite of the cuſtody is merely 
void for the incertainty ; for the act did not intend every 
heir ſhould be in cuſtody till one and twenty, nor ut 
tamdiu, ſed ne diutins ; therefore ke {ha'l be-in this cuſtody 
but ſo long as. the father appoints, and if he'appoint nv 
time, there is no cuſtody. Yaugh. 184, 185. . | 
6. That this teſtamentary- guardian- hath the cuſtody 
not only of the land deſcended or Jeſt by the father, but 
of all lands and goods any way acquired or purchaſed by 
the infant, which the guardian in ſocage had not. Yaugh. 
u$5,- 186.-/-.. Oy "> 
7. "That this guardian-cannot aſſign or transfer the guar- 
dianſhip over to another, neither ſhall it upon his death 
go to his executors or adminiſtrators ; for though it be an 
intereſt, yet it is an intereſt joined with a truſt, which 
the teſtator might think thoſe perſons incapable of exe- 
cuting, though he placed that truſt and confidence in the 
guardian himſelf ; but it ſeems, that it two or more are 
made guardians, and one of them die, the ſurvivor or 
ſurvivors ſhall ſtill continue guardians, for from the na- 
ture of the thing, the authority muſt be joint and ſeveral; 
alſo, were it otherwiſe, the more guardians were ap- 
pointed for the ſecurity of the infant, the leſs ſecure he 
would be, becauſe upon the death of any one of them the 
guardianſhip would be at an end. ' Vaugh, 181. 

8. That if a perſon, appointed guardian purſuant to this 
ſtatute, die, or refuſe to take upon himfelt the guardian- 
ſhip, the Lord Chancellor may appoint a proper guardian. 
Abr. Eq. 2060. | | | 

9. Alſo if a perſon appointed guardian purſuant to 
this ſtatute, becomes a lunatic, or is otherwiſe incapa- 
citated to execute the truſt repoſed in him; or if he abuſes 

the truſt, by doing any thing. prejudicial either to the 
perſon of the infant or his eſtate, it ſeems, that the court 


of Chancery may either totally remove him, and appoint | 


another guardian, or eiſe impoſe ſuch terms on him, by! 
obliging him to give ſecurity, &c. as will effeftually hin- 
der him from doing any thing prejudicial to the infant ; 
but in what particular inſtances. of this kind a court of 
equity will interpoſe, does not ſcem to be clearly agreed. 
See 2 Chanc. Ca. 237. 3 Chan. Rep. 58. 2 Sid. 424. 
1 Vern, 442. Abr. Eq. 260, 261. Bi | 

10. That a copyholcer is not within the ſtatute to dif- 
poſe of the cuſtody of his infant heir, becauſe of the 
meanneſs of his eſtate, and the prejudice that would ac- 
crue to the lord of the manor ; and therefore the lord, 


is 
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him. 3 Lev. 495: Clench and Cudmore ; and Lutw, 1181: 
Comp. 243. S. C. * 
And note, that both by the 4 & 5 Ph. & MA. and by 
this ſtatute, there are expreſs ſavings he reſpect to the 


city of London, and other towns, as to the cuſtody of or- 
phans. 1 Sid. 303. | 

2. Who may and are intitled to be guardians ; by what 
authority they are appointed ; and of reſtraining and puniſl.ing 
abuſes by them. " 

Here, in the firſt place, we muſt take notice, that there 
can be no guardian in focage but where lands of that na- 
ture deſcend to the heir. Co. Lit. 88. 2 446d, 156. 

. Therefore if a man die ſeiſed of a rent-charge, com - 
mon, or ſuch like inheritances, which lie not in tenure 
(and diſpoſe not of the cuſtody of his child), the heir may 
chuſe his guardian ; if he be ſo young that he can make 
no choice, it is moſt fit that his next couſin, to whom 
the inheritance cannot deſcend, ſhould have the cultcdy of 
him, and whoever takes the rent, &. is chargeable in 
account ; but if he have any ſocage land, the ſocage guar- 
dian thall take the. rent-charge, &c. in his cuſtody. Co, 
Lit. 87: | | 

50 the wife's heir ſha'l not be in ward during the life 
of tenant by the couneſy, becauſe by bis continuance of 
his wife's eſtate, the deſcent to the heir (is interrupted, 
8.:N.; B. 443 | 

By our law, the next of blood, to whom the jnheric- 
ance cannot deſcend, is intitled to- the guardianihip ; as if 
the land deſcended from the father, the mother, or other 
next' couſin of the mother's ſide, ſha}l be guardian in 
ſocage, & /ic e converſo, where lands deſcend from the 
mother ; but the Civil Law appoints him to be guardian 
that is to inherit next, which: our law ſays is cormmittere 
ouem Iupo, Co. Lit. 87. 

If the younger brother die ſeifed in tail, leaving iſſue 
under; fourteen, the elder, not the middle brother, ſhall 
be his guardian 1n ſocage, for in equal degree the law 
prefers him. Co. Lit., 88. | 

But if tenant in tail have no brother or ſiſter, and die, 
leaving iſſue under fourteen, the next couſin of the fa- 
ther's or mother's ſide that firſt ſeizes the heir ſhall have 


equal, and no' cauſe appears whereſore either ſhould - be 
preferred z and he that firſt takes care of the heir ſhews 
himſelf to be moſt concerned for his intereſt. Co. Lit. 


| HO | 


under fourteen, the-next coulin of the part of the donee 
that was the. cauſe of the gift (being not inheritable to 
hy donor's reverſion) ſhall have the cuſtody. Co. Lit. 


A. ſeiſed of ſome lands as heir to his father, and of 


or thoſe intitled by the cuitom, ſhall bave the cuſtody of 


others as heir to his mother, dies, leaving iſſue under 
fourteen 3; the next couſn of either ſide, that firſt ſeizes 


the body of the heir, ſhall have the cuitody of him ; and | 


the next, couſin of ' the father's part ſhall enter into the 
_ of the mother's part, & /ic e cenverſo. 


If a woman hath itTue a ſon by a former huſband, and 


ſhe marries a ſecond huſband, ſeiſed of focage lands, by | 


whom ſhe has iſſue another ſon, and the huſband and 


wite die, leaving the ſaid ſon under fourteen, his brother. 


of . the half-blood ſhall be guardian in ſocage, as ,next of 
kin, to, whom the inheritance cannot deſcend. Cro. Eiiz, 
825. 2 And, 15l. Mer 635. 2 Jon. 17, 

If 4. be guardian in ſocage of. B. unier fourteen, he 
{hall be guardian in ſocage of another infant, whom B. 
ought, to be guardian of, as bcing bis next couſin- pur 
ſe to gard, and an account lies agaiult him. Co. Lit. 

An infant, ideot, lunatic, non. combos, one blind and 
dumb, deaf and dumb, or leper removed, cannot be 
guardian in ſocage. Co. Lit. 88. b. | | 
| It is clearly agreed, that the King, as pater patric, 
1s univerſal guardian of all infants, ideots, and Junatics, 
who cannot take care of themſelves ; and as this care can- 
not be exerciſed otherwiſe than by appointing them proper 


| Curators or committees, it ſeems alſo agreed, that the 


King 


the cuſtody of him; for the relation on both {ides is 


But if donees in frank marriage die, their iſſue being 


Co. Lit. 
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King may, as he has done, delegate the authority to his 
Chancellor ; and that therefore at this day, the court of 
Chancery is the only proper court, which bath juriſdiftiqn 
in appointing and removing guardians, and in preventing 
them and others from abuſing their perſons or eſtates. 


2 Inſt. 14. 4 Co. 126. Beverley's caſe, and in Staunaf. 
Pre. 37+ ; "EP : - : 

And as the court of Chancety is now inveſted with 
this authority, hence in every day's practice we find that 
churt determining, as to the right of guacdianſhip, who is 
the next of kin, and who the moſt proper guardian ; as 
alſo orders are made by that court on petition or motion, 
for the proviſion of infants during any diſpute herein ; as 
likewiſe guardians removed or compelled to pive ſecurity ; 
they and others puniſhed for abuſes committed on infants, 
and effeCtual care taken to prevent any abuſes intended 
them in their perſons or eſtates; all ſuch wrongs and 
injuries being reckoned a contempt of that court, that 
hath by an eſtabliſhed juriſdiQtion the proteCtion of all 
perſons under natural diſabilitiess 2 Med. 177. 

But it is clear, that the eccleſiaſtical court hath not 
any juriſdiftion with regard to a guardian in focage, or 


_ teſtamentary guardian ; and therefore where Sir Henry 


IV-d having deviſed the guardianſhip of his daughter, by 
his will in writing, according to the 12 Car. 2. to the 
Lady Cheſter his fiſter; the Ducheſs of Cleveland, to 
whoſe ſon this daughter, being about eight years old was 
contraQted, pretending that Sir Henry Wood by word re- 
voked this diſpoſition of the guardianſhip, ſued in the 
Prerogative Court to have this nuncupative codicil proved; 
and the court granted a prohibition ; -for they are not to 
prove a will concerning the guardianſhip of a child, which 
1s a thing of a temporal nature, and of which the courts 
at Weſtmin/ler are to judge, whether it be purſuant to the 
ſtatute or not. 1 ent. 207. Lady Cheſler's caſe, 
p ; 

3. Of the time and manner 4 appointing a guardian, and 
of the guardian's intereſt in the body and lands of the ward, 
and his remedy for the ſame. | 

The authority of a guardian in chivalry did not deter- 


mine till the heir, if a male, came to the age of twenty- 


one years, becauſe it was preſumed, that till that age he 
was not capable of doing knight-ſervice, and attending 
his lord in the wars; the guardianſhip of an heir female 
determined at her age of fourteen at Common Law; by 
Wim. 1. the lord had the wardſhip till ſhe attained the 
age of ſixteen to tender her convenable marriage ; the 
authority of a guardian in ſocage ceaſes at the age of 


| fourteen, at which age the infant may call his guardian 


Lit. 


to an account, and may chuſe- a new guardian. 
ſeft. 103. Co. Lit. 75, 2 Infl 135, — 

If a guardian in fſocage die, the guardianſhip ſhall go 
to the next of kin of the infant, to whom the inheri- 
tance cannot deſcend, and ſhall not go to the executors 


| of the guardian, becauſe they can take nothing but what 


the teſtator had to his own uſe; beſides, the law gives 
the guardianſhip to ſuch perſons as are preſumed to have 
moſt affeQtion for the intant ; and therefore will not in- 


truſt executors with it, who may happen to be ſtrangers. 


Plow. 293. b. 2 Inft. 260. Co. Lit. 89. 8. P. 


If a feme infant who is in ward marries, at Common 


| Law the guardianſhip is determined, becauſe the' huſband 


is immediately on the marriage become her guardian ; 
and it would be inconſiſtent that ſhe ſhould at the ſame 


time be under the power of another guardian. 2 Inft. 


260. | 
If a feme guardian in ſocage marries, the huſband be- 
comes guardian in right of his wife ; but if ſhe dies, the 
guardianſhip ceaſes as to him, and ſhall go to the next of 
kin to the infant, Plow. 294. a. C). Lit. 89. a. S. P. 
A guardian in ſocage ſhall not forfeit his intereft by 


_ outlawry or attainder of felony or treaſon, becauſe he hath 


nothing to his own uſe, but to the uſe of the heir. Cy. 
Lit. 88. b. Geodb. 316. | 

It is ſaid, that in Chancery a guardian cannot be other- 
wiſe appointed than by bringing the infant into court, or 
his praying a commiſſion to have a guardian aſſigned him. 
dbr. Eq. 260. - Lloyd and Carew. 

Vor. ll, N? 84. 
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_ | Regularly an infant is to ſue both at Common Law 
and in Chancery, by his prochein amy or guardian ; but 
he muſt always defend by guardian, who is to be admitted 
by the court. Vide, Head of Jnfants. | 

The reſpeQtive courts in which the Tuit is commenced, 
muſt aſlign a proper guardian to the infant ; and there- 
fore if an infant 1s ſued, the plaintiff muſt move to have 
a proper guardian aſſigned him, Srl. 369, Bridg. 74- 
i Rol. Rep. 303: 

And as an infant cannot bring his bill but by prochein 
amy, ſo he muſt take care of it ; for if the bill is diſmiſſed, 
the prochein amy muſt pay the coſt thereof, Abr. Eg. 
72. Andrews and Cradiuk. 

Where a bill is brought againſt an infant (if in town) 
he muſt appear in court, and have a guardian aſſigned 
him, by whom he may defend the ſuit ; if in the coun- 
try, he ſues out a commiſhon to aſſign a guardian, and 
put in his anſwer; and whether he pleads, anſwers, or 
demurs, ftil] it muſt be done by his guardian ; for if it 
is the plea, anſwer, or demurrer of the infant, without 
doing of it by the guardian, it will be irregular, | 

But where the inlant neglects to appear, or to have a 
guardian aſſigned, it is a motion of courſe (he being in 
contempt to an attachment) to pray for a meſlenger to 
bring him into court, and when he is there the court al- 
ways aſhgns him a guardian ; but it is doubted, whether 
this can be done againſt a peer of the realm who is an in- 
fant, and whoſe perſon is ſacred. 2 Bac. Abr, 601. See 
Paviiege. . 

As the law. hath inveſted guardians not with a bare 
authority only, but alſo with an intereſt till the guar- 
dianſhip ceaſes; ſo it hath provided ſeveral remedies for 
guardians againſt thoſe who violate that intereſt ; and 
therefore at Common Law there were remedies both droi- 
tural and poſſefſory to recover the guardianſhip. 2 Inf. 
go. 9 C9.72. | | 

As at Common Law there was the writ De cu/todia 
terre & heredis, called the writ of right ward, whereirl 
the guardian recovered the cuſtody of body and lands ; 
but if the ward were married, then the guardian was 
driven to his aCtion of treſpaſs, guare ſe intrufit mari- 
tagio non ſatisfaf? ; but this was remedied by the ſtatute 
of Merten, cap. 6. which provides, that in the writ of 
right ward, the plaintiff ſhall recover the value of the 
marriage. 2 [n/t. go. | | 

Alſo at Common Law an aGtion of treſpaſs lay for the 
guardian, which was a poſleflory aCtion ; and in this at 
Common Law he could only recover damages for his 
ward, and not the ward itſelf ; but the ſtatute of /Yet- 
minſter 2. cap. 35. gives a writ of raviſhment of ward, in 
which the plaintiff recovered the body of the heir, and 
not damages only, 2 J1n/t. 90, 439. 9 Co. 72. Huſ- 
ſey's caſe, Hob. 94. | 

If upon a habeas corpus an infant be brought into court, 
and it appears, that the queſtion is touching the right 
of guardianſhip, the court cannot deliver the infant to the 
guardian, for he may have a writ of raviſhment of ward. 
3 Keb. 440. | ts 


4. What things a guardian may lawfully do, and which 
ſhall bind the infant. | | Ee 

From the authority and intereſt, which the policy of 
the law has inveſted guardians with, it appears, that a_ 
guardian may do ſeveral aCQts which will bind the infant, 
ſuch as making leaſes for years,. which he may do in his 
own name, and ſuch lefſlee may maintain ejeftment 
thereupon. Co. Lit. 88, 89. Lit. ſed. 123, 124. May | 
avow in his own name. Faugh. 18. | 

Therefore if a guardian in ſocage makes leaſes for 
years to continue beyond the time of his guardianſhip, 
ſuch leaſes ſeem not to be abſolutely void by the infant's 
coming of age, but only voidable by him, if he thinks 
fit; for they were not derived barely out of the intereft 
of the guardian, or to be meaſured thereby, but rake 
effe&t alſo by virtue of his authority, which for the time 
was general and abſolute ; and therefore all lawful aCts 
done during the continuance of that authority are good, 


and may ſubſiſt after the authority itſelf, by which they 
+ S-3 were. 


ot 
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were done, is determined ; and conſequently the infant, 
when 'he comes of age, may by acceptance of rent, -or 
other act, if he thiaks fit, 6 AN ſuch leaſes good and 
una70idable ; but a guardian pur nurture cannot make any 
leaſes for years, either in his own name, or in the name 
of the infant; for he hath only the care of the perſon 
and education of the infant, and hath nothing to do with 
his lands. Bro. Tit. Gard. 750. Tit. Gard. 19. 2 Rvl. 
Abvr. 41. Briſden and Huſſey. Cro. Fac. 55, 98. Shop- 
land and Ridter. 

A. lets lands to B. for four years, and died, and the 
land being holden in ſocage, and the heir under four- 
teen, the guardian in ſocage by indenture, before the firſt 
leaſe was expired, Jets the ſame lands in his own name to 
B. for eight years; and if by this acceptance of a new 
Jeaſe from the guardian in ſocage the firſt leaſe was ſur- 
rendered, was the queſtion ; and it.is faid to be holden by 
the court, that it was ſurrendered ; or if it could not be 
properly called a ſurrender, for want of a reverſion in 
the guardian in ſocage, yet they held, that at leaſt the 
firſt leaſe was thereby determined by admittance of the 
leſſor's power to make ſuch preſent leaſe, which it the 
firſt ſhould ſtand in the way he could not do. 1 Leon. 
158, 322. 4 Leon. 79. Owen 45, '56. JWWiilis and 
Fhitehead, 

If a woman who is guardian in ſocage to her ſon mar- 
ries again, and her huſband and ſhe join in a leafe of the 
infants lands, this leaſe vpon the death of the hutband 


becomes void ; for the intereſt ſhe had in the lands was 


in right of the infant, and therefore ſhall not bind her, 
as thoſe acts ſhall in which ſhe joins with her hutband 
in parting with her own poſſeſhons. Plow. 293. O/dorne's 
caſe. SOS | 

A guardian in ſocage may grant copyhold eſtates in 
his own name, and ſuch grants ſhall bind the heir, ſor he 
is dominus pro tempore, and ſhall take the profits to his 
own uſe, though he ſhall account for them; and he 
ſhall keep courts in his own name. Cro. Fac. 55, 99. 
Poph. 127. 2 Rol. Abr. 42. EI” 

Alſo it hath been reſolved, that a guardian in focage 
may grant copyholds in reverſion according to the cuſtom 
of the manor, and that ſuch grant ſhall be good ; though 


they come into poſſeſſion during the non-age of the in- 


fant. 4ch. 8 IL 3. inC. B. Lage and Barker, 

A guardian or prochein amy may make partition in be- 
half of an infavt, if equal ; for the guardian is appointed by 
the law to take care of the inheritance of the infant ; and 
this ſeparation and diviſion of his part from what be- 
longs to another is ſo far from being a prejudice to the 
infant, that it 1s really for his benefit and advantage. 2 
Ral. Abr. 2506. | 

As the authority and intereſt of a guardian extends only 
to ſuch things as may be for the benefit and advantage of 


_ the infant, and whereof he may give an account ;z on 
_ this foundation it is held, that a guardian cannot preſent 


to any benetice in right of the heir, becauſe he can make 


no advantage thereof (for that would be fimony;) and 


conſequently has nothing therein, whereof he can give 


an account, and therefore the infant himſelf ſhall preſent 


thereto, Co. Lit. 17. b. 89 a. 29 Ed. 3. 5. 

But yet a preſentment made by the guardian in the 
name of the heir, is a good title to the heir in guare im- 
pedit. 42 Ed. 3. 130. PE 
In ejement the caſe was, that one A. deviſed land to 


B. his ſon in tail, with divers remainders over, and | 


makes one C. overfeer of his will, and willed that he 
ſhoul:i have the education of his ſon till he came to 
twenty-one, and to receive, ſet and Jet for the ſaid B. 
the ſaid lands ſo given him, and thereof to account 
to the ſaid B, being allowed his charges, &c. C. makes 
a leaſe for feven years in his own name, with re- 
ſervation of rent to himſelf, and this leaſe by computa- 
tion was to continue half a year after B's attaining his 
full age, and if this leaſe was good for any part of the 
term was the queſtion, C. being dead, and B. not yet 
of age; and it was argued to be good for the whole 
term, or at leaſt-during the minority of the ſon, and only 
void for ſo much as exceeded the full age of the ſon, and 
that C. had an intereſt ia the land, and not a bare au- 


| witneſſes to prove the matter in queſtion. 
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thority only ; for then all leaſes muſt muſt have been made 
in the name of the infant, and fo he might avoid them 


whenever he thought fit, which the te{tator never intended 
to impower him to do; but Popham, Climb, and Fenner 


for nurture, and could not make leaſes at his own 
will and pleaſure, for then he might make them for a 
hundred years; but here he can only make leaſes ar 
will, tor there 1s no other time certain appointed, and 
he is but in the nature of a bailift, and accountable; 
and therefore it was adjudged that the leaſe was void 
trom which caſe it appears, that if the authority had 
been ſufficient to enable him to have made leates for yeors, 
luch Icales made by bim during the continuance of that 
authority would not bave determined therewith, bur 
ſhould have ſubſiited during the whole term for which 
they were made; and the infant in fuch cate could not 
when he came of age have avoided them, as he may 
leaſes made by his guardian in focape, it he thinks fit, be- 
cauſe the leflee would have been in by the wiil and Ge- 
viſe, not by the guardian pur nurture, Cro. Liiz. 678, 
734. Piggot and Garniſh. 

If a guardian borrows money of #. to pay off an in- 
cumberance on the infant's eſtate, and promiies to give 4, 
ſecurity for his money, but dies before it is done, though 
4,'s money is applied to pay off the incumbrance, yet the 
court will not decree him latisfaCtion out of the infant's 
eltate ; but if the ſum diſburted exceeds the profits of the 
eſtate, ſor ſo much 4. ſhall have an account as for money 
due to the guardian, and it ſhal] be raiſed out of the in- 
fant's eſtate. 2 Yern. 480. Hooper and Eyles. 

A guardian to an infant, having a confiderable ſum of 
money in his hands that was raited out of the infant's 
eſtate, lays out, with the conſent of the grandmother, 
3000 /. in a purchaſe of lands which lay contiguous to 
the infant's eſtate, and takes the purchaſe in the name of 
7.8. for his benefit,' if when he eame of age he ſhould 
agree thereto, and allow that money on account ; the 
infant dying in his minority, it was held by my Lord 
Chancellor, C. B. Ai4ins and JT. Lutwyche, againſt the 
opinion of the Maſter of the Rolls, that though neither the 
heir nor adminiſtrator of the infant were intitled to the 
lands, yet the guardian mult account for the 3000 /, to 
the adminiſtrator of the infant; and that it was not in 
the power: of the guardian, without the direCtion of this 
court, to turn the perſonal into real eſtate, by which it 
would deſcend to: the heir; and that the objection, that 
an infant may make a will at ſeventeen of his perſonal 
eltate, but not of his real, was not anſwered, 1 /ern. 
403, 435» Earl of Winchelſea v. Norcliff. | 

A mother, as guardian to her infant-fon, bad out of his 
perſonal eſtate paid off a mortgage ; the intant afterwards 


the mother would have had back the money ; but the 
court denied her any reliet. 2 Fern. 193. Zouch and 
Lloyd cited. On | 

if a guardian puts in an anſwer to a bill in Chancery 


the infant, nor be read in evidence againſt him ; for the 
effect of an infant's anſwer to a bill in Chancery is to 
no other purpole than to make proper parties, ſo as to 
have an opportunity to take depofitions, and to examine 
Carth, 79. 
3 Md. 259. 1 Shzw. 89. S. C. Ecdeſton and Petty, 

An eltate having deſcended to an infant ſubject to in- 
cumbrancesz and the queſtion being, whether a guardian 
might, without the direction of a court of equity, apply 


of them, or whether they ſhould not be accounted per- 
ſonal ellate, and ſo the adminiſtrator of the infant be 
intitled to them, if the infant died in his minority ; it 
was beld by the court, that a guardian, without any di- 
rection, may pay the interelt of any real incumbrance, 
and the principal of a mortgage, becauſe that is a direC&t 
and immediate charge on the Jand, but not any other 
real incumbrance. JAbr, Eq. 261, 262. Palmer and 
Danby. 

And therefore where a widow, who was guardian to 
her ſon, received the rents aud profits of his eſtate, _ 

| | MO - 


L 


held, that as this deviſe is, C. was but a guardian 


died, and the eſtate deſcended to a remote heir, and then _ 


for an infant, on oath, ſuch anſwer ſhall not conclude 


the profits to diſcharge the incumbrances, or the intereit 
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; wo off debts by ſpecialty, but took aſſignments of the | 


nds, the fon dying in his minority, ſhe brought her 
bill again(t the defendant the heir, for a diſcovery of 
aſſets by deſcent to ſatisfy the money due by bond, ſhe 
claiming the profits as adminiſtratrix to her ſon ; and it 
was held by the court, that the guardian was not com- 
pellable to apply the profits of the eſtate of the infant 
heir to pay off the bond debts. 2 ern, 606. Waters and 
Ebral. | | 


5. Of the infant's remedy again} his guardian for abuſes ; 


and of obliging a guardian to account, and what allowances he 


ſhall have. 


At Common Law, both a prohibition of waſte, and an 


ation of waſte, lay againſt a guardian in chivalry and a| 


guardian in ſocage, for a voluntary, but not tor permiſſive 


' waſte, or waſte done by a ſtranger. 2 Int. 30g, 


If a guardian ſuffereth a ſtranger to cut down timber 


trees, or to proſtrate any of the houſes, and doth not, 


according to his duty and oflice as guardian, endeavour 
to keep and preſerve the inheritance of the ward in his 
cuſtody and keeping, and doth not prohibit and withſtand- 
the wrong-doer.; this ſhall be taken in law for his con- 
ſent, according to the rule, Yui non prohibet qued pro- 
hibere potefi aſſentire videtur 3 and it ſuch waſte and de- 
ſtruction be done without the knowledge of the guardian, 
or with ſuch force that he could not withſtand, then 
ought the guardian to cauſe an aſſiſe to be brought againſt 
ſuch wrong-doers, by the heir, wherein he ſhall recover 
the freehold and damages for ſuch wrong and diſheriſon. 
2 In/l. 305- ; Ws :. TO, 
And if the heir brings his ation of waſte within age, 
the judgment, according to the ſtatute of Glouce/ter, cap. 5. 
ſhall not only be to recover /ocum vaſ/tatum, but the guar- 


| dian fhall lote the whole wardſhip, and yield to the heir 


ſingle damages, if the-wardſhip be not ſufficient to ſatisfy 
the damages. 2 1n/t, 305. OT: 

If the guardian doth watte, and after aſſigneth over his 
intereſt, an action of waſte lieth againſt the grantor in the 
tenet. 4 Infl. 3o5. _ 

Alſo if the walite be committed ſo near the time of the. 
infant's coming of age, that he could not conveniently 
bring his ation of waſte during this minority ; yet after 
the determination of the guardian's intereſt he may bring 
his aCtion of waſte, and in {auch caſe, as he cannot recover 
the wardſhip which 1s ended, he ſhall by the ſtatute ot 
Glouceſter recover treble. damages. 2 [nft. 306. 

By Heim. 2. cap. 5. If lefice for years, or guardian 
alien in fee, the remedy of recovering the freehold ſhall 
be by aſliſe of novel difſeiſin, and both the feoffer and 
feoffee ſhall be eſteemed difleifors, and the ſurvivor of 


. them ſhall be liable to this remedy. So, if either bappens 


to die, he that ſurvives may be conſtrued a diſſeiſor, and 
_ as ſuch liable to this action. 


2 Inl. 413. 

Not only guardians in chivalry, but in ſocage and by 
nurture, come within this law of /Ye/im.2. So alſo 
their alienations not only in ſee, but in tail, or for life, 
ace within the aCt.. | 

If a guardian accepts of a feoſfment from his ward, 


_ the ward may bring an afliſe againſt him as a diſſeiſor ; 


for the guardian aCts contrary to his duty, when he afſents 
to any alienation made by his inlant; for it 1s his duty to 
Protect the inheritance of his ward, and to deliver it up 
to him at full age, and not to bring it into his owa fa- 
mily. Bro, Diſſciſin 95. 

If a guardian, after the full age of the heir, continues 
in poſſeſſion, he is an abator, and an aſliſe of mort 4ance/tor 
lies againſt him by the heir ; but he cannot be deemed a 
difſeiſor, becauſe he does not actually outt the heir of his 
freehold, which is required in a diſſeifin, but holds him 
Out by an intermediate entry between him and his anceſtor, 
which makes the diſtinCtion between an abatement and 
diſleiſin. Co. Lit 57. b. 271. a. 2 Infl. 134. 

If an infant appears by guardian, and ſuffers a recovery, 
this ſhall bind him; and one of the reaſons hereof is, that 


_ If the recovery be to the prejudice of the infant, he has 


his remedy for it againſt his guardian, and may reimburſe 
bimſelf out of his pocket, to whom the law had com- 


G U A 
mitted the care of him. 1 Ro/. Abr. 731. But for this 
ſee tit. Fine and Hecovery. | * 

By the Common Law, guardians in ſocage are account= 
able to the infant, either when he comes to the age of 
fourteen years, or at any time after, as he thinks fit. 
Co. Lit. 87. | 
But the guardian, on his account, ſhall have allowance 
of all reaſonable expences; and if he is robbed of the 
rents and profits of the land without his default or neg- 
ligence, he fhall be diſcharged thercof upon his account ; 
for he is in the nature of a bailiff. or ſervant to- the in- 
fant, and undertakes no otherwiſe than for his diligence 
and fidelity. Co. Lit. 89. a. | 

If a man enters as guardian into the lands of an infant, 
who has no title to be guardian, it is at the eleRion of 
the infant to make him a difleifor on account of his 
wrongtu! entry upon, and aCtual ouſter of ſuch infant, 
or «lie diſſemble the wrong, and call him to an. account 
as guardian, 1 Reh. Abr, 661, Cro. Car. 221. « 

a guardian takes a bond for the arrears of rent, he 
thereby makes it his own debt, and ſhall be charged with 
it. 2 Chan, Rep. G3, Tall and Buckley. 

If a guardian to an infant, whoſe lands are incumbered 
tO the value of 6co0/. buys it off with 100 /. of the in- 
fant's money, he ſhall not Clarge the infant with the 
600. 2 Chan, 243. | AN 

It a man during a perſon's infancy receives the profits 
of an infant's eſtate, and continues to dv {© for feveral 
years after the infant comes of age, before ai entry is 
made on himz. yet he ſhall account for the profits 
throughout, and not during the infancy only. Abr, &g. 
280. Yatlop and Haiwor thy, | 4 

A receiver to the guardian of an infant, who has had 
his account allowed him by the guardian, ſhall not be 
obliged to account over again to the infant when he 
comes of age. Proceed. Chan. 535. | 

For more learning on this ſutyedt, ſee 14 Vin. Abr. tit. 
Guardian and Ward, | | 

Guardian, or Gardeyne de lefiemary, Warden of the 
lannaries. Stat. 16 Car. 1, c. 15, = 

Guardian, or Ga:deyie del efgliſe, Churchwardens, 
who are ofhcers choſen in every pariſh, to have the care 
and cuſtody of the church goods ; and they may have an 
aCtion for the goods of the church, and divers other things 
they do for the benefit of the church. And'by 43 Eliz, 
cap. 2: They are to join with the overſeers for making 


| of rates, and other proviſions for the poor of the pariſh. 


Gaardian of the Cinque }Pozts, (Guardianus quingque 
portuum,) Is a principal magiſtrate that hath the juriſ- 
diction of thoſe havens. in the Eaſt part of England, which 
are commonly called the Cinque Ports, that is, the five 
ports or havens; who there hath all that juriſdiction that 
the Lord High Admiral of England bath in places not 
exempt, And the reaſon why one magiſtrate was aſ- 
ſigned to ſo few havens was, becauſe they, in reſpeCt of 
their ſituation, anciently required a more vigilant care 
than other havens, being ucarer, and more obvious to 
enemies, by the narrownels of the ſea in thoſe parts. 
Camden, in his Brit. pag. 238. ſaith, that the Romans, 
after they had ſettled themſelves and their empire here in 
England, appointed a magiſtrate or governor over thoſe 
Eaſtern parts, whom they called Commtem littoris Saxonict 
per Britanniam, having another that did bear the ſame 
title on the oppoſite part of the ſea, whoſe office was to 
fortify and furniſh the ſea-coaſts with munition againſt 
the incurſions and robberies of the Barbarians z and far=- 
ther ſignifieth his opinion, that our Warden of the Cinque 
Ports was firſt erefted among us, in imitation of {that 
Roman polity. Cowell, ed. 1727. See Cinque Potts. 

Guardian of the peace, Cu/os pacis. Hee Conſer- 
vator of the peace. + 

Guardian of the ſpicitualties, Cu/tos ſpiritualium vel 
ſpiritualitatis,) Is he to whom the ſpiritual jurifdiction 
of any dioccſe is committed, during the vacancy of the 
ſee. 25 Hen. 8. 21, And the guardian of the ſpiritu- 
alities may either be guardian in law, or jure magi/iratus, 
as the archbiſhop is of any dioceſe within his province ; 


F guardian by delegation, as he whom the archbiſhop or 
| - VICaTr= 
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vicar-general doth for the time depute. 13 Eliz. cap. 12. 
And the ry: of the ſpiritualities hath, all manner of 
al 


eccleſiaſtical juriſdiction of the courts, power of granting 
licences and diſpenſations, probate of wills, &:c. during 
the vacancy, and of admitting and inſtituting clerks pre- 
ſented ; but ſuch guardians cannot as ſuch conſecrate or 
ordain, or preſent to any benefice. J/ood's Int. 25, 27. 
See Bilhop. 

Guernſey, Jerſcn, Alderney, and Sark. Proviſions 
relating to the exportation of wool from S-2thampton to 
thoſe iſlands, 12 Car. 2. c. 32. /. 12, 13, 14. 1/7. 
M. feſſ. 1. c. 32. fe. 14+ es 

Spirits brought from thence charged with the exciſe, 
2 W. & M. ſeſſ. 2. cap. 9, ſeft. 12. 4 Avn. cap. 6. 
ect, Ih. | | 
0 Goods of their own growth may be imported duty free, 
3 Geo. 1. & 4« fe 5. | | 

_ imported from thence to pay as foreign, 5 G4 1+ 
Co IO, /}. IN. 

| Ther veſſels how made liable to the payment of fix 
pence a month to Greenwzch hoſpital, 2 G49: 2+ > 7+ 

Gueſt, (Sax. ge/?, Fr. gift, a ſtag*- of reſt in a jour- 
ney,) A lodger or ſtranger in ay inn, Te A guelt who 
hath a piece of plate ſet before him in an inn, may be 
guilty of felony in fraw/ulently taking away the ſame, 
1 Hawk. P.C. go. And a gueſt having taken off the 
ſheets from the bed, with intent to ſteal them, carried 
them into anreher room, and was apprehended before he 
could pet away z this was adjudged larceny. 16:4. 92. 
Action lies againſt an innkeeper, refufing a guelt lodging, 
&c. See Jun. 

Guidage, (Guidagium,) Is an old legal word, ſignifying 
that which is given for ſafe-conduCt through a ſtrange 
land, or unknown country, Hf guidagium quod datur 


alicui, ut tuto conducatur per terram aiterius, Conſuetud. 


Burgund. p. 119. 2 Inlt. 526. | 
Guiders, Are thoſe who lead fiſh to the net. 1 ac. 1, 
C+ 2 .* 5 
nild, A fraternity or company, and comes from 
the Saxon word gildan, which is to pay; becauſe every 
one wzs 2ildare, 1. e. to pay ſomething towards the charge 
and ſupport of the company. And from thence come 
Guild-halls, that is, the halls of the ſociety or fraternity, 
where they meet and make orders and laws among them- 
ſelves. The original was thus, viz. It was a law among 
the Saxons, that every freeman of fourteen years old ſhould 
find ſureties to keep the peace, or be committed ; where- 
upon certain neighbours entered into an aſſociation, and 


became bound for each other, to produce him who com- 
| mitted an offence, or to make ſatisfaCtion to the injured 


party ; which that they might the better do, they raiſed 
a ſum of money among themſelves, which they put into 
a common ſtock ; and when one of their pledges had 
committed an offence, and was fled, then they made ſa- 
tisfaftion out of this ſtock, by the payment of money, 
according to the quality of the offence. And becauſe this 
aſſociation conſiſted of ten families, it was called a Decer- 


nary : and from hence came our fraternities. But as to. 


the dire time, when theſe guilds had their origin in 


England, there is nothing of certainty to be found, fince 


they were in uſe long before any formal licences were 


_ granted to them for ſuch meetings. Edward the Third, 


in the fourteenth year of his reign, granted licences to the 


men of Coventry to ere& a Merchants guild, and a frater- | 


nity of brethren and ſiſters, with a maſter or warden, and 


| that they might make chantries, beſtow alms, do other 


works of piety, and conſtitute ordinances touching the 
ſame, &c. So Henry the Fourth, in the fourth year of 
his reign, granted licence to found a gi/4 of the Boly 
Croſs at Stratford upon Avon. See Antiquities of Farwick- 
ſhire, fol. 119 & 522. Guild, gild or geld (according to 
Camden) ſignifies alſo a tribute or tax, and the ſtatutes of 
27 Ed. 3. flat. 2. cap. 13. and 11 H. 7. c. 9. uſed 
gildable in the ſame ſenſe with taxable. Guild (according 
to Crompton in his Furiſdifion, fel. 191.) ſignifies an 
amercement, as foot-geld; and fol. 197. he interprets 1t 
to be a preſtation within the foreſt in theſe words, To be 
quit of all manner of guilds ts to be diſcharged of ail manner 
of pre/tations, to be made for gathering ſheaves of corn, lamb, 


4 
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and wool, to the uſe of foreſlers. "The word is alſo men- 
tioned in the ſtatute 15* en. 6. c. 6. and 15 Car. 2. c. 


wv 


By ſtat. 1 Ed. 6. c 14. [.9, 1o, 11. Guilds and fra- | 


ternities are given to the King. 

Guildhalda Teutonicorum. See Glld, 

Guild-yal', "The chief ha// of the city of London. Gil. 
darum nomine continentur non folum minores fraternitates & 
ſedalitia, ſed ip/e etiam civitatum communitates, ſays the 
learned Spe/man, See Guild, 

Guild-rents, Are rents payable to the crown by any 
guild or fraternity, or ſuch rents as formerly belonged to 
religious gui/ds, and came to the crown at the general 
diſlolution, ordered for ſale by the ſtat. 22 Car, 2. c. 6. 

Guinea company, Traders therein not liable to bank- 
ruptcy, 13 & 14 Gar. 2. c. Ys + © 


3 
GuNea-pepper, otherwiſe called . Indian pepper, Is 


mentioned among drugs and ſpices to be garbled, by 1 
Face Cc 19, 

Guineas and half-guineas, may be imported, 8 /F 3, 
cap:-Þs © 
Gule of XAuguft, (Gula Auguſli. We/l. 2. cap. 20. 27 
Ed. 3. cap. unico. F, N, B. fol. 62. alias goule de Aus 
gull. And Powder, ſol. 316. cafe of mines.) Is the day 
ot St. Peter ad Vincula, which was wont to be, and is 
{tz} celebrated upon the firſt of Avgu/t, and probably 
called the gu/e of Auguſ/t, from gula, a throat. "The rea« 
lon we have in Durand's Raticnale Divinorum, hb, 7. 
cap. De fatto Santti Petri ad Vincula, where he faith, 
that one Yuirinus, a tribune, having a daughter that had 
a diſeaſe in her throat, went to Alexander, then pope of 
Rome, the ſixth from $St. Peter, and . deſired of bim to 
borrow or lee the chains that St. Peter was chained with 


under Nero ; which requeſt obtained, his faid daughter. 


killing the faid chain was cured of her diſeaſe, and Dis 
rmus with his family baptized. Tunc diftns Alexander 
papa, ſaith Durand, hoc fejtum in calendis Auguſti cele- 
brandum mnſlituit, & in hinorem beati Petri eccleſiam in 
urbe fabricavit, ubi iþſa vincula repoſuit & Ad Vineul: 


nominavit, & calenais Avgulti dedicavits In qua feſitvitte © 


populus 1ile 1pja vinctt a hadre ofculatur. So that this day, 
which before was only called the calends of Augu/t, was 
upon this occahon termed indifferently, either trom the 
nitrument that wronght the miracle, St. Peter's day ad 
vincula ; or from that pait of the maid whereon the mi- 
racle was wrought, the Gule of Auguſt, See Hoſpinicn de 
Origine Feſlarum, fel. 85. Averagium e/irva'e fieri debet 
inter Hock-day & Gulam Avuguſti, Rentale Manerii Re- 
galts de ye. Cowell, edit. 1727. | 

Guldum, Taxation, or pecuniary impoſition — 
Abbas & coventus ſunt quieti de eſchapus latronum, bobus, de 
difjerſina, guldis, theolonis, &c, Cartular, Glaſton, MS, 
fol. 87. a, Cowell, edit. 1727. 

Gultwit, Is an amends for treipiſs, according to Saxton, 
in his Deſcription of England, cap. 11, But we may ſup- 
pole it miſtaken tor gy/twit, becauſe no ſuch word is 
tound either in Spelmar's Gloſſary, the Saxon Digionary, 
or ancient records. Cowell, edt. 1727. 

Gai. ls a clammy or tough liquor ifſuing out of trees, 


and hardened by the fun. There are Givers ſorts of it _ 


brought trom beyond ſea, that are drugs to be garbled, 
as appearcth by the ſtatute 1 Fac. c. 19. 

Gumiu?, Gumpyus, The hook upon which the hinge 
turns, Crowell, exit. 1727. | Tn 

Gur, Stat. 33 Hen. 8. cap. 6. f. r. enats, That none 
{hall ſhoot in, vr uſe to keep in his houſe a hand- gun, 
ciols-bow, hagbut or demihake, unleſs his lands are ot 
the value of 1007,. a year, on pain to focteit 10 /. for 
every ſuch ottence. 

Sec, 2, &c. Howbeit, the followers of lords ſpiti- 
tual or temporal, knights, eſquires, gentlemen, and the 
inhabitants of cities, boroughs or market towns, may 


keep in their houſes, and uſe to ſhoot (but at a dead 
mark only) with any hand gun of the length of one 


yard, or hagbut, or demihake of three quarters of a yard 3 
ſo may the ovner of a ſhip, for the deience of his ſhip, 
and alſo he that dwells two furlongs diſtant from a town, 
or within five miles from the fea-coalt, And this laſt 
may ſhoot at any wild beaſt or fowl, ſave ooly deer, 


heron, thovelard, partridge, wild ſwan or wild eike. 
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his game-keeper, on pain of 101. | 
| $29. 123.13. Gunſmiths or merchants may keep guns 
4 by them, obſerving the lengths abovelaid. _ 
| Seat. 14. Proclamation to iiſue before \an offender can 
niſhed. | : 
wm—_ 15. Owner of the gun to forfeit, and not the 
maſter of the houle. ' WY 
$:. 16. It ſhall be lawful for any perſon to- convey 
the perſon offending againſt this act before the next Juſ- 
tice of peace z who, upon due examination .and proof, 
ſhall have power to commit him to priſon, there to re- 
main till he has ſatisQ1ed the penalty, which in this caſe 
ſhall be divided between the King and the party that ſo 
e offenfer, | 
—_— g. Juſtices of peace in their ſeſſions, and ſtew- 
»rds of leets, have power to hear and determine theſe 
offences. ES 58 : 
$28. 20, Penalty of 20 5s. a piece on juries concealing 
offenders. | 
_ 22, Forfeitures ariling by this aCt ſhall be ſued 
for within one-year by the King, and within fix months 
by a common perſon, otherwiſe they {hall be loſt, Sh 
* Sect. 24. Saving for ſervants carrying guns by their 
maſters orders. | | 
FS. was convicted of ſhooting-in a gun contrary to 
this ttatute, and committed to gaol ; and upon hab. corp. 
exceptions. WCre taken to the reiurn. Firſt, that the 
caption is taken before 7. S. and T. N, ad pacem conjer- 
vandum, without ſaying (Juſtices), and ſo by what ap- 
Pears they may be conitables. Secondly, that it appears to 
be a conviction by oath, where the ſtatute ſays, ** proof and 
examination” which muſt be intended by jury. Thirdly, 
that it does not appear, that it was before the next Jul 
tices as it ought to be, Fourthly, nor that the ſtatute had 
been proclaimed in the ſame county, whereas -there 15 an 
exprels. proviſion in the {tatute, that none ſhall be pu- 
niſhed” before it is, proclaimed, which Twiſden J. faid 
ought to appear in the return (though the ſtatute per- 
haps was proclaimed one bundred years fince), 1 8:4 
419. No judgment. Trin. 21 Car. 2. B. R, The Kivg 
v. Saunders. 1 Saund, 263. 8. C. ſays, that it was 
qualhed for tae exception, that the conviction was fat 
to be coram 'Þ. B, & G.'Þ. ar, duobus Fuſtic. domini Re- 
gis ad pacem in com, predieto conſervand. But that the 
word affi/n was omitted. | | 
conſervand. aſſiguatiss And fo it does not appear, whe- 
| ther the ſaid Juſtices were aſhgned to keep the peace or 
not. "The reporter adds a oa, that the conviction was 
| before + two Juſtices of peace, but the ſtatute gives al- 
thority to one Juſtice alone, being the next Juſtice of the 
county where the offence is committed, to commit the 
offender for the forfeiture, but that here it does not ap- 
pear whether either of the {aid two Jullices was ng next 
Juitice or not, which was another exception intended to 
be moved ; but the conviction being quaſhed for the ex- 
ception aforeſaid, this exception was not moved, and 
that he was of counſel . with the defendant. YLert. 33. 
Anon. But 8. CG: reports, that as toi the words ** upon 
due exxmination and proot before a Juſtice of peace”, it 
--was reſo!ved,- that that was not. intended by a jury, but 


by witneſſes, and that no writ of error lies upon ſuch} 


eonviction': and that an exception was taken, becavſe it 
was coram F. $. Juſtice of the peace, without adding 
 mee- non ad dimerſas felonias, tranſgreſſiones, Wc. . audiend, 
ffignat. and that the court agreed it ought fo: to be in 
feturns vpon certioraries to remove indiftinents taken at 
ſeſhons, but otherwiſe of convictions of this nature ; ſor 
it is known to the court, that the ſtatute gives them au- 
thority in this caſe. ent, 33. Trin. 21 Care 2. Anon. 

| A perſon being brought before the next Juſtice of 
peace it the county where, &c. for thooting' with bai] 
- ſhot i#! a hand-gun, who, upon examination finding it 


Arve, niade/a record thereof, and committed the party to. 


priſon, until he! ſhould pay 10. viz. 5. to the informer, 
and 54, to, the King. This record being 'certifed: upon 
a. kateas corpus, it was held by the whole court, that 11 
\ the Juſtice 'of peace Uoes not. obſerve the' form preſcribed 
? Vor. 01-8” $5. Soy Ea S | 


ior it ought to have beep | 
a4 handgun within this ſtatute, 


Datton's Fuſtice, cap. 47. page 143. | 


G UN 


$8. 8. None may licenſe his ſervant to ſhoot, except | by the ſtatute, it is void, & coram non judice, and needs 


no writ of error z but it he aCts according to the ſtatute; 
then neither B. R. nor Juſtices of peace, can redreſs it; 
or ſet the party at large« Fo. 170. Hill, 3 Car, B. R, 
Cole's caſes. $2 | 

The judgment on an indiQtment upon this ſtatute was, 
that the defendant ſolvet dicto domino Regi, &fce decem 1i- 
brarum, Sc. where the words ſhould have been /olvat 
inſtead of /olvet, and libras inſtead of librar um, and for 
thoſe and other reaſons the judgment was reverſed: 
Raym. 378. Trin. 32 Car, 2. B, R. the King v. Afſop. 

The cenvicttion was for having a gun in his houſe, and 
this being excepted to, becauſe the ſtatute is uſe to keep in 
his or her houſe, and perhaps it might be lent him, and 
the words of the {fatute ought to be purſued ; ſo the con- 
viction was qualked, 1 Show. 48. Trin, 1 WH. & M. 
the King v, Lewellin, | 

The conviction was non habuiſſet 109 l.- per annum, 
and did not ſay when ; and this was excepted to, becauſe 
It may 'be that he had oc 7. a-year at the time when. be 
kept a gun, but not when he was convicted ; to which 
it was anſwered, that thoſe words were as much as to 
lay, nunquam hain t, aud the concluſion being contra for- 
mam flatutt, mult explain ſuch words which ſeem to be. 
doubtful. But per cur,” This being a conviction before a 
Juſtice of peace, the time when the offence was commit- 
ied ſhould be certainly alledged, viz. that the defendant 
pradie” die & anno had not 1001. per annum, and for 


that reaſon it was quaſhed. 9 4d. 280, Paſeh. 2 I}, 
&I MM. the King v. Selcot, "4 | | 


So where the indiftment was non habens terras, 6c. 
exception was taken, that it referred to the time of the 
indictment, and not to the ſhooting ; the judgment ſor 
that and other reaſons was reverſed. Razm. 378. Tin, 
32 Car. 2. B. R, the King v, Aljep. Vid. 4. Med. 51. in 
caſe oi the King ve Aijop. TOs Mr ny Ry, 

T.S. being conitituted ſpecial bailiff to ſerve an exe- 
cution in debt on a judgment, and fearing a refcous, 
carited with him a dagg ; whereupon the defendant,  be- 
ing a Juſtice of peace,” made one of his ſervants to go 
and ſearch him, and finding him armed brought him be- 
tore his maſter, being the next Juſtice of peace, who by 
colour thereof committed him to gaol, till he paid 19 /. 
But on a habeas cpu it was held no offence for a ſheriff 
or his miniſters in execution of their oflice to carry ſuch 
a hand=gun, and that it was lawful, and that a dagg, was 

Cro. Eliz. 821. Garde- 
34 El:z, St. Fohn's caſes 


ner's caſe, 5 Rep. 71. be Trin, 
alias Gardener v. 8t. John, $, C, | 

The defendant not having 1001. a. year, did: ſhoot {in 
a gun in-February, and in March following was carried 
before a Juſtice of peace, and by him convitted of this 
offence, It was moved to quaſh this conviction, be- 
cauſe it was before a ſingle Juſtice, who had not power 


by the ſtatute to proceed in a ſummary way, unle(s the 


party is brought before him in/lanter, upon view of the 
offence committed, which was not done in this caſe, and 
therefore was ordered to ſhew cauſe why it ſhould not be 
quaſhed. 4 Med. 147, 148. Trin. 4 WW. & M. the 
King v. Bullick, 1 Show. 367. Trin. 4 IVA & 1. S. P. 
King v. Litten. Foe bn he L4IEs FaI109-Tt | 
An indiQtment will lie on this ſtatute before the ſeſ- 
ſions, though this hath' been formerly doubted ; becauſe 
though the Juſtices have power by the general words of 
their commiſſion to puniſh offences againit the peace, yet 
ſhooting is not ſuch an offence, for it is only a defe&t of 
the qualification of the perſon who ſhoots in a gun. 


Gunpuwber. By ſtat. 16 Car. 1. c. 21. All perſons 
may make and ſell gunpowder, and bring into the king- 
dom falt-petre, brimſtone, or any other materials for the 
making of it. | | 

By (tat. 1 Jace 2. c. 8. /. 3. it is enacted, that if any 
perſon ſhall obtain a grant for the ſole making or import- 
ing'of gunpowder, he ſhall incur a premunire. 

By ſtat. 4 Geo. 2. c. 29. A bounty is granted on ex- 
porting Britifh gunpowder, but to be abated if duties on 


ſalt-pecre cealcs 
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Stat. 5 Geo. 1. cap. 26, ſeft. 4. No perſon ſhall carry 
in the ſtreets of London or Weſtmir/ter, or the ſuburbs 
thereof, more than twenty hundred weight of gunpowder 
at one time ; and all gunpowder carried in the ſaid flreets 
in any carts or carriages, and the barrels cloſe jointed 
and hooped, and put into caſes of leather or canvas ; 
and gunpowder carried by a man or horſe ſhall be put in 
caſes of leather or canvas, and entirely covered there- 
with : and if any ſhall be carried otherwiſe, it ſhall be 
forfeited, and may be ſeized by any perion to his own 
uſe, the offender being thereof convicted before two 
Juſtices, . ; 

Stat. 11 G. 1. c. 3. /. 3. If any perſon ſhall work with 
any iron hammer, or hammer plated with iron or ſteel, 
in any warehouſe or place while any gunpowder 1s there, 
he ſhall on conviC&tion within one month, by the oath of 
one witneſs before one Juſtice, forfeit twenty ſhillings to 
the informer, to be levied by diſtreſs by warrant of ſuch 
Juſtice; and for want of ſufficient diſtreſs, to be com- 
mitted to the houſe of correction, to be kept to hard la- 
bour not exceeding one month, nor leſs than fourteen 
days. | 

"ny 5 Geo. 2. cap, 20. ſet, 2. No maſter of any 
veſſc] outward bound, ſhall receive on board any gun- 
powder, either as merchandize or {tore for the voyage 
(except for his Majeſty's fervice), on the Thames above 
Blackwal!l, upon pain of five pounds for every fifty pounds 
weight, and ſo in proportion. | _- 

$:. 3. And the maſter of every veflel coming into 
the Thames, ſhall land all the powder on board, either be- 
fore arrival at Blackwall, or within twenty-four hours (if 
the weather will permit). after he comes to anchor there, 
or at the place of unloading, on pain of five pounds for 
every hundred weight. _ | 2 

Sef. 4. And if any officer of any ſhip (except the 
King's) ſhall, between London Bridge and Blackwall, keep 
any gun loaded with ball, or fire any gun on board above 
Blackwail, before ſun-rifing or after ſun-ſetting, he ſhall 
forfeit for ſuch gun loaded five ſhillings, and for ſuch gun 
fired ten ſhi lings. | | | 

$e#. 5. And the corporation at Trinity-houſe at Dept- 

rd Strond, may appoint a perſon to inſpect veſſels ; and 
if any ſuch officer obſtruct him, he ſhall forfeit five 
potnds*., 

Set. 
the corporation. | 

 $e8. 7. And two Juſtices of London, or the reſpeCtive 
counties where the offence ſhall be committed, ſhall on 
complaint in ten days ſummon the offender, or after oath 
made of the offence, may ifſue their warrant for appre- 
hending him, and on appearance or contempt may con- 
vict him, either by oath of witnefles or confeſſion, or his 
own view, and levy the penalty by diſtreſs, and if not 
redeemed in five days, by ſale; for want of diſtreſs he 
ſhall be impriſoned for three months, or till paid ; and 
perſons aggrieved may appeal to the next ſeſhons. 

Stat. 15 Geo. 2, cap. 32. ſett. 1. No perſon, not be- 
ing a dealer in gunpowder, ſhall keep more than fifty 
pounds weight, or being a dealer, not more than two 

hundred pounds weight, longer than twenty-four hours 
at any time, in any houle or place, or in houſes or places, 
either under the ſame roof, or by dividing the ſame, and 
diſpoling thereof under different roofs, or in any yard or 
yards within London and H/tmin/ler, or the ſuburbs 
thereof, or within three miles of the Tower, or of St. 
Fames's, or on the Thames, except in veſſels paſſing or 


detained by tides or bad weather, except carts and other 


carriages loading or unloading, or paſſing on the high- 
way, on pain of forfeiting the ſame, or the value thereof, 
with full coſts to him who ſhall ſue in any court of record 
at Ye/!minſter in thirty days. | 
Sect. 2. Any Juſtice of the peace within the ſaid 1i- 
mits, on demand by any inhabitants ſhewing a reaſonable 
cauſe, may iſſue his warrant to ſearch in the day time for 
dangerous quantities of gunpowder, and break open any 
Place, if there be occaſion ; and the ſearchers may ſeize, 
and may remove the ſame in twelve hours out of the ſaid 
limits, and detain the ſame till it be determined in th 
courts, whether it be forfeited or not. Es 


6. And the ſaid penalties ſhall go to the poor of 


a 
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Sef, 3. And perſons permitting others to keep gun- 
powder in any places not belonging to the owners of 
iuch gunpowder, ſhall fprfeit one ſhilling a pound. _ 

Otat. 22 Geo. 2, cap. $8. ſect. 1, No perſon ſhall keep 
gunpowder for more than twenty-four hours at any one 
ame in greater quantity than four hundred pounds weight, 
in any houſe or other place, in any city, or the ſuburhg 
thereof, or in any market-town, or within one hundred 
yards thereof, or within two miles of any of the King's 
palaces, or one mile of any of the King's magazines ; nor 
(hall keep for more than Parhreofanys, Mebac at any time, 
a greater quantity than three thouſand pounds weight in 
any houſe or other place. 

Seft. 2. And any two Juſtices, on demand made, and 
a reaſonable cauſe aſſigned, by any pariſh officer, or two 
houſeholders inhabiting where it is kept, ſhall iſſue their 
warrant for ſearching in the day-time any houſe, ſhop, 
or other place, and breaking open the doors thereof; and 
if upon ſearch more than four hundred pounds weight, or 
three thouſand pounds weight reſpeCtively, as above, ſhall 
be found, all exceeding the ſaid quantities ſhall be ſeized 
and detained, and forfeited to any perſon who ſhall ſue in 
three months in any court at J77min/ter ; which court 
(hall give judgment for recovery of the ſame, or the value 
thereof, with full coſts. 

S227, 3. No perion ſhall convey at any one time, in 
any waggon or other carriage, a greater quantity than 
two thouſand five hundred pounds weight, or more than 
hve thouſand pounds weight, in any open veſſel on any 
river, within one mile of any city or market-town ; and 
all ſuch gunpowder ſhall be carricd in covered carts and 
carriages; and the barrels ſhall be cloſe joined and hooped, 
and ſecured that no part thereof be ſcattered in the paſ- 
lage ; on pain of being ſeized and forteited to the in- 
tormer, on proof of the offence before two Juſtices. 

Set. 4. Every perſon employed in any ſtorehouſe - 
where gunpowder is kept, or in carrying of gunpowder 
trom one place to another, being convicted before one 


| Juſtice of wilfu!ly committing any aCt, whereby ſuch gvn- 


powder may be in danger of taking fire, ſhall forfeit fave 
pounds to the informer for every hundred pounds weight 
of gunpowder contained in ſuch ſtorehouſe, or which he 
ſhall be employed in conveying ; and on non-payment 
thereof ſhall be committed to the public gaol, without 
bail, not exceeding ſix months, 

Seat. 5. But this aCt ſhall not extend to any magazine 
belonging to the Crown, or to hinder the trying of gun- 
powder by his Majelty's officers, or to the carrying of 
gunpowder to and from the King's magazines, or with 
forces in their march, or to any mills already built and 
uſed for the making of gunpowder, or to any ſtorehouſes, 
warehouſes, or other offices near or adjoining to ſuch 
mills, | | 

Set. 6. The Juſtices in ſeſſions ſhall, on application to 
them made, appoint convenient plats of ground, two 
miles diſtant from any city or market-town, not exceed- 
ing two acres, vith the uſe of convenient roads leading 
thereto, for erecting warehouſes for keeping gunpowder 
in any quantity, firſt agreeing with the proprietor ; and 
if they cannot agree, the ſaid Juſtices ſhall ifſue their war- 
rant to the ſheriff to impanel and return a jury, who 
ſhall on oath (to be adminiſtered by the ſaid Juſtices) en- 
quire into the value of the ground, with the uſe of con- 
venient roads leadinz thereto; and all ſuch verdits and 
inquiſitions ſhall be kept with the records of the ſeſſions, 
and be concluſive to all paxties ; and the ſaid Juſtices may 
ſend for perſons intereſted, and examine the parties and 
witneſſes on oath ; and the ſum to be aſlefſed as aforeſaid, 
not exceeding thirty years purchaſe, ſhall be paid to the 
proprietor z and on ſuch payment, or in caſe of refuſal to 
accept it, or leaving it with the ſaid Juſtices for the pro- 
prietor, the inheritance of the grounds, and uſe of the 
roads leading thereto, ſhall be veſted in the purchaſers 
and their aſſigns for the purpoſes aforeſaid, and not other- 
wiſe; and the warehouſes to be built thereon ſhall be 
built in ſuch manner as wi!l moſt effeQually render them 
lafe and ſecure, | | 

Gunpowder, &c. ſhipped after prohibition, forfeited, 


| 29 Geo, 2, © 16. /. 2, 
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| frat. 2. cap. 10. In, St. Edward's laws, publiſhed by 


H A B 


For other matters, ſee Halt-pegre, Dhips+ 

Girgites, Wears. See Gozre. | 

Gut, { Hoſpes) Is uſed by Brafton for a ſtranger or 
gueſt, | that lodges with us the ſecond night. Lib. 3. 


Lamb. numb.'27. it is written ge/7, Of this ſee more in 
Gati, Gothi, and Gotti, (called ſometimes Fute, by 
the Romans Getz, and by the Engliſh Goths; it is derived 
from the old word jt, which fſignihes a giant) Wete one 
of thoſe three nations or people who left Germany, and 
cam: to inhabit this iſland. In Leg. Edw. Confeſſer. cap. 
we read, Gutis vero ſimiliter, cum veniunt, ſuſcipt 
Aibent & protegi in iſto regno, ſicut conjurati fratrev, ficut 
proping'iy &c. ; | 
Gutto, The gout. Cowell, edit. 1727. 
Guticra, A gutter. or ſpout to convey the water from 
the leads and roofs of churches ——Cu/tos operis poſt jin- 
ulas magnas pluvias faciat ſerutari voltas ſuperiores eccleſie, 
& tunc ſimiliter mundari faciat dzambulatorta ſupertora aarca 
eccleſiam exterius, ut pluma liberum fluxum habeat per gut- 
teras nec amplius, &c. Liber Statutorum Eccl. Paulinz 
London. MS. tol. 41. a. h 
Guiter-tlic, or Cozner-tile, Is a tile made three-corner- 
wiſe, eſpecially to be laid in gutters, and at the corners of 
tiled houſes and dove-houſes, 17 Ed. 4. c 4: 
Guy, (Thomas,) His executors how incorporated for 
the management of his charities, I1 Ga .1..2-436:; + 
Gwab:-mecch?d, Is a Britih word, ſignifying a fine 
made to ſome lords of mano:s upon the marriage of their 
tenants daughters, or otherwiſe upon their committing 
incontinency». Cowell, edit. 1727- See J{zarcher and 
Laicwitee £7 OD EET 
Gwalſtow, (Gwaiflowum, from the Sax. gal, 1. e. 


patibulum, and flow, locus,) A place of execution. Locus 
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| Patibuli ſeu occidendorum. Omnia gwalſtowa, id eff beci: 


dendorum loca, totaliter Regis ſunt in ſoca ſua, LL. H. t. 
Cap. IN, | | | 

Gwayf, Waif, (/Yatvium,) Were properly ſuch coods 
as felons or thieves, when purſued, caſt down and left in 
the highway, which became a forfeiture to the King or 
lord of the manor, unleſs the right owner did legally 
claim them within one year and a day, Recognitum 
efl militibus & liberis hominibus, quod ad nos ſpeftat te 
wayf, &c. ita & flatim redditum eft nobis le gwayf de 
rnicot, ſcilicet duo porci cum quingque porcillis. Paroch. 
Antiq. p. 16. where the word ſignifies only ſtray cattle. 
See IDaif and Stray, | 

Gylput, lt was found by inquifition upon an ad 
quod damnum, 13 Ed: 3. 1. 12. that there did belong to 
the liberty or hundred of Pathbew, in com. Jar. a certain 
court called gy/put, held every three weeks. Cowell, edit. 
727... 

Gyltwite, A compenſation or amends for treſpaſs or 
fraud, muidta pro tranſgreſſiome, Habeatque iþſe epiſcopus 
(/c. Oiwaldus Ep, Weorgeceaſtre), omn-/que ſui ſucceſſares 
tbi ad jus ecclefiaſticum, debita tr anſgreſſimum & panam 
deltetorum, que nos dicimus oferſe eneſle, & gyld wyde, & 
omnia guacunque Rex in ſuis hundredis habet. Ex ipſo 
Autographo Edgari Regis, dat. anno 964. Penes Se- 
reniſimam Majeſtatem Caroli IL. Regis. Cowell, edit. 
1727. : 

Gypſies. See Egyptians, or 

G/20vagi, Were a ſort of wandering monks, who left 
their own cloiſter and viſited ſeveral others, pretending 
piety. Mat. Paris, pag. 490. £ 

Gyvue, (Fr. Fuif,) In Law-French ſignifies a Jews 
—— Et que nul gyva de ceo jur en avant tel manere de detter« 
Proviſiones de Judaiſmo, 53 Hen. 3. 


H. 


{Seas £92p92a, Is a writ that lies for the bringing 
i2 of a jury, or ſo many of them as refuſe to come 
upon the venire faczas, for the trial of a cauſe brought to 


iffue, Oid Nat. Erev. fol. 157. yee great: diverſity. of 


this writ in the Table of the Regifler Fudicial, verbo 
Habeas Corpora, and the New Book of Entries, verbo eodem. 
Cowell, 

paveas Co2pus, Is a writ which a man, indiCted of 


a treſpaſs before Juſtices of peace, or in a court of fran- 


chiſe, and being apprehended for the ſame, may have out 
of tie King's Bench to remove himſelf thither at his own 
colts, and to anſwer the cauſe there. F. N. B. fel. 250. 


Ani the order in this caſe is, firſt, to procure a certiorari 


out of the Chancery, directed to the ſaid Juſtices, for the 
removing the indictment into the King's Bench, and 
vpon that to procure this writ to the ſheriff, for the cauſ- 
ing his body to be brought at a day, Reg. Zud. fil. 81. 


where you may find divers cafes, wherein this writ is to 


be uſed. Cowell. | | 
Wherever a perſon is reſtrained of his liberty by being 

confined in a common gaol, or by a private perſon, whe 

ther it be for a criminal or civil cauſe, he may regularly 


| by habeas corpus have his body and cauſe removed to fome 


ſuperior juriſdiction, which hath authority to examine 
the lega)ity ol ſuch commitment, and on the return thereol 
either bail, diſcharge, or remand the priſoner. Yaugh. 
136. Bujhe!s caſe. | I 

The habeas corpus ad ſubjiciendum is that which iſſues in 
criminal caſes, and is deemed a prerogative writ, which 
the King may iſſue to any place, as he has a right to be 
informed of the ſtate and condition of the priſoner, and 
for what reaſons he is confined. 1It is alſo, in regard to 


the ſubjet, deemed his writ of right, that is, ſuch a one 
as he 1s intitled to ex debito Jufties and is in nature of. 
a writ of error to examine the legality of the commitment; 
and therefore commands the day, the caption, and cauſe 
of detention to be returned. 2 [»/t. 55. 4 Int. 183, 
Cro. Fac. 543; 2 Roll. Abr. 69, On ng 
The habeas corpus ad faciendum & recipiendum ifſues only 
in civil caſes, and lies where a perſon is ſued, and in 
gaol, in ſome inferior juriſdiction, and is willing to have 
the cauſe determined in ſome ſuperior court, which hath 
juriſdiction over the matter ; in this caſe the body is to 
be removed by habeas corpus, but the proceedings muſt 
be removed by certiorari, 3 Bac. Abr. 2. - If upon this 
writ a civil action, and alſo a matter of crime be re- 
turned ; as if a perſon be arreſted fer debt, and alſo 
charged with a warrant of a Juſtice of peace for felony ; 
firſt, if it appears to the Judge or court, that the arreſt 
for debt, or other civil aCtion, is fraudulent, they may 


| :emand him; ſecondly, if it be found real, they may 


commit him to the King's Bench with his cauſes, though 
they are matters of crime; for that court has conuſance as 
well of the crime as of the civil aCtion ; -but then in the 
term the court may take his appearance or bail to the ci- 
vil action, and remand him, if they ſee cauſe, as to the. 
crime to be proceeded on below ; but upon the writ ad 
faciendum @& recipiendum, there ought not ſingly a matter 
of crime to be returnes, for”that belongs to the habeas 
corpus ad ſubjictendum. 2 Hal. Hiſt. P. C. 145. and ſee 
6 Mod. 133. | we 
There is likewiſe a writ of habeas corpus ad reſpondendum, 
where a perſon is confined in gaol for a cauſe of aQion 


|aceruing within ſome inferior court ; and a third perſon 


hath 
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hath alſo a cauſe of ation againſt him; in which caſe he 
may have this writ in order to charge him in ſuch ſuperior 
court; for inferior courts being tied down to cauſes 
ariſing within their own juriſdiftion, the party would be 
without remedy, unleſs allowed to ſue him in another 
court :*but it ſeems, that regularly a perſon confined in 


B. R. cannot be removed to the C. B. by this writ, nor | 


wice verſa ;, ſor in theſe caſes there can be no defect of 
juſtice, as theſe courts have conuſance as well of local as 
tranſitory aCtions. Dyer 197. a 249. p!. 84, 296, 307. 
rt Mid. 235. Styl. Prat. Regift, 230. 

*-tThere are alſo, beſides theſe, other writs of habeas cor- 
pus, as a habeas corpus ad deliberandum & recipiendum, which 
lies to remove a perſon to the proper place or county, 
where he committed ſome criminal offence. 3 Bac. Ar. 
2, Jo 

*if hers is alſo a writ of habeas corpus ad ſatiifactendum 
after a judgment; and on this writ the attorney for the 


plaintiff muſt indorſe the number roll of the judgment | 


on the back of the writ. Sty/. Regi/t. 331. Fateas 
corpus upon a cepi, where the party is taken in execution 
in the court below. —So upon an attachment out of Chan- 
cery, and a epi arpus returned by the ſheriff, the next 
Nep is a habeas corpus; for the ſheriff having executed 
the command of the writ of attachment by taking the 
body, he cannot carry him out of the county without 
the King's writ. — | here is alſo a writ of habeas corpus 
ad. te/lificand', which is to remove a perſon in confine- 
ment in order to give his teſtimony in ſome court of 
Juſtice 3 ſor which vide Styl, 119, 126, 2309. 3 Kb. 51. 
Comb. 17, 48. A perſon cominitting a crime in Bar ba- 
dies, and apprehended here, may be ſent thither by ha- 
beas corpus, and tried. 3 Keb. 560, 566, 568. Warner's 
caſe —Alfo ſince the' habcas corpres att, a perlon commit- 


ting a criminal offence in /re/and, being here, may be ſent' 


to ſrelard, and tried there. 2 Vent, 314. Colonel Lund)y's 
caſe. Alſo Julltices of gaol delivery may ſer d priſoners 
by habeas corpus to the lheriff of another county, and a 
Precept to the ſheriff of that other county to receive them, 
namely, for a felony committed in that county, though 
that county. be out of the circuit of the Juſtice that ſ:nds 
them, 2 Hales Hiſt. P. C. 37.—That if any habeas 
corpus come to receive a priſoner from another gaol, the 
gaoler is to take notice of the offence for which he ſtood 
committed at the other gaol, and to inform the court, 
that if he ſhall happen to be acquitted, or have. his 
_ clergy, he may yet, be remanded to the former gaol if 
there be cauſe, Azlhynge 4. And that if any habeas corpus 


come to the gaolers to remove a priſoner, that with the| 


priſoner they alſo certify the cauſe for which he ſtood 
there committed, Kelynge 4. h ad 
1. IWhat courts have juriſdiftion of granting the habeas 
corpus ad ſubjiciendum 3 how far they have a diſcretionary 
power in granting or denying it ; and of the habeas corpus 
act, 7 | | 


2. In what caſes, and to what places, it may be granted. 


3. Of the manner of ſuing it out ; to whom to be diredted; 
by whom to be returned ; manner of compelling a return; and 
remedy for a falſe return. | 


4. That matters muſt be returned, together with the body 
of the party 3 and where the return ſhall be deemed certain 
and ſufficient to warrant the commitment. 


5. Of ſuggeſting any thing contrary to the return; .of 
amending. any defett in 152 return; and of bailing, diſcharg- 
iny, or remanding the-priſaner, | | 


6, Of the habeas corpus ad faciendum & recipiendum. 


1. What courts have juriſdiftion of granting the habeas 
- corpus ad ſubjiciendum ; how far they have a diſcretionary 

power in granting or denying it; and of the habeas corpus 
att. | | | Is: 
| It is clear, that both by the Common Law, as alſo by 
the ſtatute, the courts of Chancery and King's Bench 
have juriſdiction of awarding this writ of habeas corpus, 
and that without os Aa hn the perſon for whom it 


f 


caprendum by the 
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is awarded ; but it ſeems, that by the Common Law the 


court of King's Bench could only have awarded it in 


term-time, but that the Chancery might have done it ag 
well ont of as in term, 'becauſe that court is always open; 


2 Tuſt. 55: '4 Infl. 290. 2 And. 299. 2' For. 13, 14, 
I 6 . F , Ne Pe 14 , , \ 
If the habeas corpus iſſues out of Chancery, and on the 
return thereof the Lord Chancellor finds that (the party 
was illegally reſtrained of his liberty, he way diſcharge 
him, or if he finds it doubtful he may bail him ; but then 
it- muſt be to appear in the court of King's Bench, ſor 
the Chancellor bath no power in criminal eaufes ; or the 
Chancellor may commit the party to the Fleet, and in 
term-time may proprits manibus deliver the record into the 
King's Bench, together with the body; and thereupon 


the court of King's Bench may proceed to bail, ciſcharge, 


or commit the priſoner. 
Hawk, P, C. 114, 115. 
If the habeas corpus, and allo a certiorari be granted, 
returnable in Chancery, and the cauſe and body be re- 
turned there, they may be ſent into the King's Bench ; 
if the body only be returned with his caufes, by habeas 
corpus, into the Chancery, and delivered over into the 
King's Bench, they may proceed to the determination of 
the reti:rn, and either by precedends remand him, or grant 
a certi97a1 to certify the record allo, -and thereupon com- 
mit or bail the priſoner; as there ſhall be cauſe. 2 Hal, 
Flift. P.-C. 147; 148: © + | 
But the ſending an hab-as rorprs al faciendum & re 
Chancellor for perſons arreſted in civil 
cauſes, eſpecially being in execution, is neither warrant- 
able by law nor ancient ufage, and particuln:ly forbidden 
by the ſtatute 2 /Jer. 5. cap. 2. as to'perfons in execu- 
tion.” ''2 Hal. Hill. P. C.'148. lv 
There are ſeveral ftrong opinions, «that no habeas corpus 
ad ſubjictendum could by the Common Law iffue ont of the 
court of Exchequer or Common Pleas, unleſs it were in 
the caſe of privilege, becauſe theſe courts are confined to 
civil cauſes merely ; and therefore unleſs the party were 
an attorney, or intitled to the privilege of the court 3s 
an officer, &c. or unleſs there had been a ſuit commenced 
againſt him in thoſe courts, they could not grant a habeas 


2 Hal. Hift. P.C. 147. 2 


corpus ad ſubjiciendum, though they might any other writ of _ 
habeas corpus, Dyer 175. b. pl. 26. 2 Inſt. 55. 43 Leon, 


18. 4 Inſt; 70, 182, 290. 1 Mod. 235. 
Carter 223. 2 Vent. 22. 

But notwithſtanding theſe opinions, it was holden in 
BujhePs caſe, that the court of Common Pleas may ifſue 
a habeas corpus ad ſubjiciendim, and that if it appeared on 
the return thereof, that the party was impriſoned and de- 


Vaugh. 155. 


tained againſt law, the court mivht, though there was no 


privilege in the caſe, diſcharge him ; for that to remand 
him would be an aCt of injultice in the court, and con- 
trary to Magna Charta, Vavph. 155. 

Alſo by the ſtatute of 16 Car. 1. cap. 10, they have 
an original juriſdiftion to bail, diſcharge, ' or commit, 


upon a habeas corpus for one committed by the Council- 


table, as well as the King's Bench, and that although there 
be no privilege for 'the perſon committed. 2 Hal. Hit. 
SEES” ok 
Alſo by the habeas crrpus aft, 31 Car, 2, any of the 
ſaid courts, in term-time, and any judge of either Bench, 
or Baron of the Exchequer, b:ing of the degree of the 


coif, in the vacation, may award a habeas corpus for any 


priſoner whatſoever, and on the return thereof diſcharge 
him, if it ſhall clearly appear that the commitment was 


againſt law, as being made by one who had no juriſdic- - 


tion of the cauſe, or for a matter for which no man ought 
by law to be puniſhed ; 'or bail him, if it ſhall be doubt- 
ſul whether the commitment were !egal or not; or re- 


mand him, accordiyg to the nature and circumſtances of 


the-cale, 2 Fon. I4, 17 

Notwithſtanding the writ of þ44-as carpus be a writ of 
right, and: what the ſubjeCt is intivicd to, yet the pro” 
viſion of the, law herein being in a great meaſure eluded 
by the Judges being only enabled to award it in term- 


time, as alſo by an imagined nction in the Judges, that | 


they had a diſcretionary power ol! granting or refuling it ; 


bus 
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\ any return to it. * 4 /nft. 290. 


' or before the Lord 


RH Av. 


bit eſpecially by the a&t and contrivance of officers, to | 


whom it was direted, who uſed great delays in making 
To return. 3 Bu/ſ 27. | 
By the 31 Car. 2: cap. 2. commonly called the Ha- 
beas corpus Act, retitirig, ** That great delays had been 
uſed by ſheriffs, gaolers, and other officers, to whoſe cuſ- 
tody the King's ſubjeCts had been committed for cfiminal 
or ſuppoſed criminal matters, in making return of writs 
of habeas corpus, by ſtanding out an alras and pluries, 
and ſometimes more, and by other ſhifts, to avoid their 
yielding obedience to ſuch writs, contrary to their whe! 
and the known laws of the land, whereby many ſubjects 
had been detained in priſon in ſuch caſes where by law 
they were bailable : therefore be it enafted, 'That when- 
ſoever any perſon ſhall bring any habeas corpus, direfted 
to any perſon whatſoever, for any petſon in his cuſtody, 
and the ſaid writ ſhall be ſerved on the ſaid officer, or 
Jeſt at the gaol or priſon with any of the under-ofhcers, 
under-keepers, or deputy of the ſaid officers or keepers, 
that the faid officer or officers, his or their under-officers, 
under-keepers, or deputies, ſhall within three days after 
ſuch ſervice. thereof (unleſs the commitment were for 
treaſon or felony, plainly and ſpecially expreſſed in the 
warrant of commitment), upon payment or tender of the 
charges of bringing the ſaid priſoner, to be aſcertained 
by the Judge or court: that awarded the ſame, and in- 
dorſed on the ſaid writ, not exceeding 12d. per mile, 
and on ſecurity given by his own bond to pay the charges 


of carrying back the priſoner, if he ſhould be remanded, 


and that he will not make any eſcape by the way, make 
return of ſuch writ, and bring, or cauſe to be brought, 
the body of the party ſo committed or reſtrained, unto 

Ghancellor or. the Lord Keeper, or 
the Judges or Barons of the court from which the ſaid 
writ ſhall iffue, or ſuch other perſons before whom the 
ſaid writ is made retyrnable, according to the command 
thereof ; and ſhall then certify the true cauſes of his de- 
tainer or impriſonment, unleſs the commitment be in a 


- place beyond twenty miles diftance, &c. and if beyond 


the diſtance of twenty miles, and not above one hundred 
miles, then within the ſpace of ten days; and if beyond 
the diſtance of one hundred miles, then within the ſpace 
of twenty days.” | | 

And it is farther enaCted, ſe. 3. ** That all ſuch 
writs ſhall be marked in this manner, Per flat'um trice- 
fima prima Caroli Secundi Regis, and hall be ſigned. by 
the perſon that awards the ſame; and if any perſon ſhall 
be or ſtand committed or detained as aforeſaid, for any 
crime, unleſs for treaſon or felony plainly exprefſed in 
the warrant of commitment, in the vacation-time, it 


_ ſhall be lawful for ſuch perſon ſo committed or detained! 


(other than perſons convict or in execution by legal pro- 
ceſs), or any one on his behalf, to complain to the Lord 
Chancellor or Lord Keeper, or any Juſtice of either Bench, 
or Baron of the Exchequer, of the degree of ' the coif ; 
and the faid Lord Chancellor, &c. Juſtice, or Baron, on 
view of the copy of the warrant of the commitment, 
or otherwiſe on oath that it was denied, are authoriſed 
and required, on requeſt in writing, by ſuch perſon, or 
any in, his behalf, atteſted and ſubſcribed by two wit- 
neſſes who were preſent at the delivery of the ſame, to 
grant a habeas corpus under the ſeal of the court whereof 
he ſhall be one of the Judges, to be direfted to the of- 
ficer in whoſe cuſtody the party ſhall be,. returnable im- 
mediately- before the ſaid Lord Chancellor, &c. Juſtice, 
or Baron; and on ſervice thereof as aforeſaid, the officer, 
&c. in whoſe cuſtody the party is, ſhall, within the 
time reſpeCtively before limited, bring him before the ſaid 
Lord Chancellor, Juſtice, or Baron, before whom the 
faid writ is returnable ; and in caſe of his abſence, be- 
fore any other 'of them, with the return of ſuch writ, 
and the true cauſes of the commitment and detainer ; 
and thereupon, within two days aſter the party ſhall be 
brought before them, the ſaid Lord Chancellor, Juſtice, 


or Baron, before whom the priſoner ſhall be brought as | 


aforeſaid, ſhall diſcharge the ſaid priſoner from his im- 
priſonment, taking his recognizance, with one or more 


ſureties, in any ſum, according to their diſcretions, hav- 
Vol, UI, N* 85. h | 
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ing regard to the quality of the priſoner, aiid natbre of 
the offence, for his appearance in.the King's Bench the 
term following, of in ſuch other court Where'the offence 
is properly coghnizable, as the caſe ſhall require; ind 
then ſhall certify the ſaid writ, with the feturn thereof, 
and the recognizance, into ſuch court, unleſs it be made 
appear to the ſaid Lord Chancellor, &c. that the party 
ſo coritted is detained upon a legal proceſs, brder, or 
warrant, out of ſuch toutt that hath juriſdiction of cri- 
minal matters, or by ſome wartant ſigned and ſealed 
with the hand arid ſeal of any of the ſaid Juſtices or Ba- 
rons, or ſome Juſtice or Juſtices of the peace, for ſuch 
mattets or offences, for the which by law the priſoner is 
not bailable.” . | | | 

But it is provided, ſe, 4. © That if atiy perſon ſhall 
have wilfully negleCted, by the ſpace of two whole terms 
after his impriſonment, to pray a habeas corpus for his 
enlargement, he ſhall not have a habeas corpus to be 
granted in vacation-time, in purſuance of this aCQ.” 

And it is farther enaCtted, /e#. 6. <* That no perfor, 
who ſhall be ſet at large upon any habeas corpus, ſhall 
be again impriſoned for the fame offence by any perſon 
whatſoever, other than by the legal order and proceſs of 
ſuch court, wherein he ſhall! be bound by recognizance to 
appear, or other court having jurildiction of the cauſe, on 
pain of 5001,” _ Þ% | 

And it is hereby farther enaQted, /ef. 7. © That if 
any perſon, who ſhall be committed ſor treaſon or felony, 


plainly and ſpecially exprefed in the warrant of commit- 


ment, upon his prayer or petition in open court the fiſt. 
week of the term, or the firſt day of the ſeMons of oyer 
and terminer, or general gaol-delivery, to be brought to 
his trial, ſhall not be indicted ſome time in the next term, 
ſeſſions of oyer and terminer, or general gaol-delivery, 
aſter ſuch commitment, the Juſtices of the ſaid court ſhall, 
upon motion in open court, the laſt day of the term of 


ſethons, ſet at liberty the priſoner upon bail, unleſs it ap- 


pear-upon oath, .that the witneſſes for the King could not 
be produced the ſame term ; and if ſuch priſoner, upon 
his prayer, &c, ſhall not be indited and tried the ſecond 
term or ſeſſions, he ſhall be diſcharged from his impri- 
ſonment.” | 

Provided, /e&7. 8. ** That nothing in this aCt ſhall. 
2xtend to diſcharge out of priſon any perſon charged in 
debt, or other aCtion, or with proceſs in any civil cauſe, 
but that after he ſhall be diſcharged of his impriſonment 
for ſuch his criminal offence, he ſhall be kept in cuſtody 
according to law for ſuch other ſuit.” . | | 

And it is farther enaQted, ſe. 10. © That it ſhall be 
lawful for any priſoner as aforeſaid, to move and obtain 
his habeas corpus, as well out of the Chancery or Exche- 
quer, as the King's Bench or Common Pleas; and if the 
ſaid Lord Chancellor or Lord Keeper, or any Judge or 
Judges, Baron or Barons, for the time being, of the de- 
gree of the coif, of any of the courts aforeſaid, in the 
vacation-time, upon view of the copy of a warrant of 
commitment or detainer, or on oath made that ſuch copy 
was denied, ſhall deny any writ of habeas corpus by this 
act required to be granted, being moved for as aforeſaid, 
they ſhall ſeverally forfeit to the party grieved the ſum 6f 

OO f Ade . 
? It is provided, ſe. 18. * That after the aſſizes pro- 


claimed for that county where the priſoner is detained, 


no perſon ſhall be removed from the common gaol upon 
any habeas corpus granted in purſuance of this a&, but 
upon ſuch habeas corpus ſhall be brought before the Judge 
of aſhize in open court, who thereupon ſhall do what to 
juſtice ſhall appertain.” 

But it is provided, /e..19., ©* That after the aſlizes 
are ended, any perſon detained may have his habeas corpus, 
according to the direCtion of this a&t.” . 

Set. 3. Attefled and ſubſcribed by two witneſſes. ] One 
witneſs, with an affidavit that the other is ſick, is ſuffi- 
cient. Comb. 6, | 

Set. 7. The firſt week of the term.) A perſon need not 
enter his prayer the firſt week, if there be an aCt of Par- 
liament which ſuſpends the habeas corpus aft, and' takes 


away the power of bailing for a time. 1 Salk. 103.— 
| | x | The 
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The grand ſeſſions of. J/ales is in nature of a term; ſo that 
the pry entering his prayer there, on the want of proſe- 
cution for a term, B. R. may bail him. Comb. 6. 


Se. 10. In the vacation-time.] And therefore this ſta- 


tute makes the Judges liable to an aCtion at the ſuit of the 
party grieved in one caſe only, which is the refuſing to 
award a habeas corpus in vacation-time, but leaves it to 
their diſcretion, in all other caſes, to purſue its direCtions 
in the ſame manner as they ought to exccute all other 
laws, without making them ſubjeCt to the action of the 
party, or to any other expreſs penalty or forfeiture. 2 
Hawk. P. C. 92. | P 

In the conſtruCtion of this ſtatute, it was held by two 
Judges, in the abſence of one, contrary to the opinion 
_ of the other, that perſons committed by ru}e of court are 
not intitled to- the benefit of this aft; and that none 
are intitled to make their prayer, but ſuch as are com- 
mitted by a warrant of a Juſtice of peace, or Secretary of 
State, and not thoſe committed by rule of court, ſor that 
is not within the meaning of the aft, which ſpeaks of a 
commitment by warrant. Caſes in Law and Equity 429. 
Dee Ball, Ws | 


2. In what caſes, and to what places, it may be granted. 

A habeas corpus is a writ of right, which the ſubject 
may demand, and is the moſt uſual remedy by which a 
man is reſtored again to his liberty, it he hath been 
againſt law deprived of it. Yaugh. 136. - | 

By the 31 Car. 2. cap. 2. ſe. g. it is enacted, © That 
if any ſubject of this realm ſhall be committed to any 
priſon, or in cuſtody of any oflicec or officers whatſoever, 
for any criminal, or ſuppoſed criminal matter, that the 
ſaid perſon ſhall not be removed from the ſaid priſon. and 
cuſtody into the cuſtody of any other olficer or officers, 


unleſs it be by habeas corpus, or ſome other legal writ; 


or where the priſoner is delivered to the conltable, or 
_ other inferior officer, to _ carry ſuch priſoner to ſome 
common gaol ; or where any perſon is ſent by order of 
any Judge of aſſize, or Juſtice of the peace, to any com- 
mon workhouſe or houſe of correCtion ; or. where the pri- 


| foner is removed from one priſon or place \to another | 


within the ſame county, in order to a trial or-diſcharge 
by due courſe of law; or in eaſe of ſudden fire or infec- 
tion, or other neceſſity ; upon pain, that he who makes 
out, ſigns, or counterſigns, or obeys or executes ſuch 
warrants, ſhall forfcit to the party grieved one hundred 


_ pounds for the firſt offence, two hundred pounds for the 
ſecond offence, G'c.” | 


If a party be impriſoned againſt law, though he is in- 


titled to a habeas corpus, yet may he have an action of falſe 
impriſonment, in which he ſhall recover damages in pro- 
portion to the injury done him. Fitz. Corpus cum Canuſa 2. 
9 H. 6. 44. a. 2 Infl. 55. 10 FH. 7. 17. 5 Co. 64. 
11 Co. 98, 99. \F,- _ 

But it was held in, Buſhes caſe (who together with 


the other jurors appointed to try an indiCtment for a 


riot between the King and Pen and Mead, were fined. at 
the Old Bailey, becauſe they. found a verdict contra. plenam 
evidentiam & direftionem curig in materia legts ; and for 
nonpayment of the fine, divers of them being committed to 
priſon, who brought their habeas corpus in C. B. and the 
impriſonment held illegal, in ſeveral conferences with all 
the Judges;) that yet no action lay againſt the commilſ- 
Honers, becauſe they aCting as Judges and commitlioners 
of oyer and terminer, can no more be puniſhed for an 
erroneous commitment, than they can be for an erroneous 
judgment ; and the higheſt remedy the party in this caſe 
can have is a writ of habeas corpuss 1 1d. 119. 3 Keb. 
322, 358.  Faugh, 153, 2 fon, 13- 1 Sid. 273... 

If a huſband conhine his wife, ſhe may have a habeas 
corpus ; but the Judges, on the return of it, cannot re- 
move the wife from her huſband, 2 Lev. 128. 

A motion was made for a habeas corpus to the Lord 
Leigh, for having in court the body of his wife ; and the 
caſe was, the parties were married in 1669, and becauſe 
they were both within age, no ſettlement was made till 
1671; Lord Leigh perſuades his wife to levy a fine of 
ſome lands of 990 /. per ann. whereof ſhe bad the inhe- 
ritance, to him and his heirs ; and becauſe ſhe prayed to 

| 2 
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adviſe with her friends, he confined her until , her mother 
had petitioned the King and council, and there the matter 
| was referred to three lords of the council ; and they made 

an award, which the Lady Leigh was ready to 1k rug 

but the Lord Leigh brought to her an inſtrumcnt to be 
tealed, upon which ſhe made the ſame requeſt as before, 
that ſhe might adviſe with her friends, but be refuſed to 
| permit it, and preſently compelled his wife to go with 
him to his houſe in the country, where he, made her his 
priſoner ; and though by the barbarous uſage of her huf. 
band ſhe fell ck, yet he would notlet her have phyſicians 
or ſervants to attend her, or to be viſited by her friends ; 
& per cur”, A habeas corpus was granted, ſor this is a writ 
of right, which the ſubje&t may demand, and the King 
ought to have an account of his ſubje<t; and though it was 
objected, that there was no aſflidavit but of ſuch com- 
plaint as the Lady Leigh had made in a letter to her mo- 
ther, yet the habeas ſhall go to put the Lady in a con- 
dition to make oath of this matter herſelf, and to exhibit 


to compel him to find ſureties of the peace, and of his 
good behaviour alſo ; for this treatment the Lady may 
[ue out a divorce propter ſe@vittam : and in a like caſe be- 
tween oir Philip Howard and his wiſe, a habeas corpus 
was granted; and in this caſe. an attachment may be 
granted againſt my Lord LZe/zh, if he refuſes obedience 
to the writ; for being a cuntenpt, a peer has no privi- 
lege. Lady Leigh's caſe, Mic, 25 Car. 2. in Be R. 2 
Lev.,128. 3 Keb. 433. S. C. 

If a perſon be taken in the manner within a foreſt 
killing or chaſing deer, &c. and the officer upon tender of 
ſulhicient ſureties refuſes to bail him, he may have a ha- 
beas out of the courts at /Pe/{min/ter, which, courts may 
bail him to appear at the next eyre holden ſor the ſoreit, 
and this 1s the rather, becauſe juſtice-ſeats are but ſeldom 
holden, and the party, without this remedy, might be 


obliged to continue a long time in confinement. 4 rf. 
290. 


If a perſon be in cuſlody, and alſo indited for ſome | 


offence / in the inferior court, there mult, beſides the ba- 
beas corpus to remove the body, be a certiorari to remove 
the record ; for as the certiorari alone removes not the 
body, ſo the habeas corpus alone removes not the record 
itſelf, but only the priſoner with the cauſe of his com- 
mitment;z and therefore, a'though upon the habeas cor- 
| pus, and the return thereof, the court can judge of the 


| ſufficiency or, inſufſiciency of the return and, commit- 


ment, ,and bail or diſcharge, or remand the priſoner, as 
the caſe appears upon the;return, yet they cannot upon 
the bare return of' the habeas corpus give any judgment, 
without the record itſelf be removed by certiorari ; but 
the ſame ſtands in the ſame force it did, though the 
return ſhould be adjudged inſufficient, and the party diſ- 
charged thereypon of his. impriſonment ; and the court 
below may. iſſue new\ proceſs upon the indiftment. 2 
Hal. Hift. 210, 211. 1 Salk, 352. Comb. 2. 


which ſuſpends the. power of the/inſerior court ; ſo. that 


if they procecd aſter, their proceedings are coram non ju= 
dice. 1 Salk. 352. | 


If a perſon be excommunicated, and the fignificavit 


————_— 


| does not expreſs that the cauſe of excommunication is 


for any of the offences within the ſtatute 5 Zliz. the re- 
medy expreſs|y appointed upon that flatute is a habeas 
corps, and upon the return of it the parties ſhall be dit- 
charged, 1 Fern 24. Dominus Rex v. Sndller ; & vide 1 
$14. 181, 1 Keb. 683. | "iq FREY 
If the Chief Juſtice of the King's Bench commit one 
to the marſhal by his warrant, he ought not to be 
brought to the bar by rule, but by habeas cor pus, 3 Salk, 
349» Per Halt Ch. | EP | I ; 
A perion convicted of horſe-ſtealing, and in gaol at 
St, Albans, was brought by habeas corpus and certiorari to 
BR. and the court demanded: of him what, he could 
fay why execution ſhou!d not be done upon/ the indict- 
ment ; and becauſe he could not ſhew good caule to ſtay. 
execution, he was committed to the marſhal, who was 
j commanded to do execution, and the next. day, he was 
hanged, Crs: Gar. 176« | ; 
| £ 


articles againſt her huſb:nd ; for here is ſuſſicient matter 


But it is otherwiſe in a babeas corpus in civil cauſes,” 
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Tt hath been already obſerved, that the writ of habeas 


us is a prerogative writ, and that therefore by the 
Gat 1mon Law it this to any part of the King's ak. 
nions ; for the King ought to have an account why any 
of his ſubje&ts are impriſoned, and therefore no anſwer 
will ſatisfy the writ, but to return the cauſe with paratum 
habeo corpus, &c. 2 Rol. Abr. 6g. Cro. Jac. 543. 


Hence it was held, that this writ lay to Calais at the | 


time it was ſubjeCt.to the King of England. Palm. 54. 

Tt hath been held, that this writ lies to the Marches of 
I/ales, as it does to all other courts which derive their 
authority from the King, as all the courts exerciſing ju- 
riſdiftion within his dominions do, and that it being a 
prerogative writ, it does not come within the rule Brevia 
Domini Regis non currunt, &c, for that muſt be under- 
ſtood of writs between party and party. 2 Ro/. Abr. 69. 
Wetherly and Wetherly. 

Alſo it hath been adjudged, that this writ lies to the 
Cinque Ports and to Berwick, although objefted to have 
been part of Scotland. Palm. 54, 96. Cro, Fac. 543. 
S.C. 2 R:l. Abr. 69. and this writ lies to a county pa- 
latine. Latch 160. Fobfon's caſe. 3 Keb. 279. 

Alſo by the habeas corpus aft, 31 Car. 2. cap.—. far. 
11. it is enaQted and declared, ** That a habeas corpus, 
according to the intent and true meaning of the act, 
may be directed and run into any county palatine, the 
Cinque Ports, or other privileged places within the king- 
dom of England, dominion of /F ales, or town of Ber- 
wick upon Tveed, and the ifles of Ferſey or Guernſey ; any 
law, &c. | 


be) 


3. Of the manner of ſuing it out ; to whom to be dired- 
ed; by whom to be returned; manner of compelling a return, 
and remcc'y for a faiſe return, | 

By the 1 & 2 Ph. & 1. cap. 13. No writ of ha- 
beas corpus or ceriicrarg ſhall' be granted to remove any 
priſoner out of any gaol, or to remove any recognizance, 
except the ſame writ be figned with the proper hands of 
the Chief Juttice, or, in his abſence, of one of the Jul- 
tices of the court, out of which the ſame writ ſhall be 
awarded or made 3 upon pain that he that writeth any 
ſuch writs, not being ſigned, as aforeſaid, to forfeit for 
every ſuch writ 51. | 

A habeas corpus was prayed to the paoler of the county 
gaol of Worcejier, to remove one Fox in B. R. to aſſign 
errors in perſon, upon the record of his conviction of a 
preniunire for recuſancy ; but this was not granted- till 
the writ of error was brought into court under ſeal, and 
the record certified. Mich. 26. Car. 2. Fox's caſe. 
| Every habeas corpus ad ſubjiciendum mult in term-time 
be awarded on motion and leave of the court, but a ha- 
' bras corpus ad faciendum & recapriendum is uſually granted 
without motion, as it relates to a civil affair only. 2 
Mod. 306. | | 

So where debt was brought againſt huſband and wife on 
an obligation ſealed by them both, and both being taken 
upon a capias, it was moved for a habeas corpus to bring 

them into court, to the intent that the huſband only 
might be committed into cuſtody, and the wife diſcharg- 
ed; and it was held by the court, that this habeas corpus 
for removing the bodies might have been for them with- 
out motion, but where the party is committed for a crime 
there it ought to be on motion. 1 Lev. 1, Slater and 
Slater, | | 

Whether a perſon 


is impriſoned by any perſon whatſo- 


ever, whether he be one concerned in the adminiſtra- | 35 


tion of juſtice, as a ſheriff, gaoler, &c. or a p71,ate perſon, 
ſuch as doCtor of phyſic, who confines a perſon under 
pretence of curing him of madneſs, &c. the habeas 
corpus mult be direQed to him. Godb. 41, | 

A. habeas corpus was direCted to the Chancellor of Dur- 
bam, by which he was direQed to make a precept to the 
ſheriff to have the body of F. S, with the cauſe of his 
commitment, coram Domina Rege apud We/im' ; the | 
Chancellor returned, that he made a precept to the ſhe- 
riff to have the body before him, with the cauſe of, &c, 
who accordingly returned the cauſe and the body before 
him, and ſets out the cauſe, & hec ef? cauſa detentionts ; 
is per Hale Ch. J. a habeas c:rpus ad faciendum & rec- 
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 piendum direted in this manner is good ; ſecus of a habeas 
corpus ad ſubjiciendum ; for the King may. ſend his writ 
to whom he pleaſes, and he muſt have an anfwer of his 
priſoner wherever he be; there is a great deal of differ- 
ence between a habeas corpus ad ſubjiciendum and other 
habeas corpus; for this is the ſubjeR's writ of right, in 
which caſe the county palatine has no privilege; in gr 
Ed. 1. a habeas corpus ad ſubjictendum was directed to the 
biſhop of Durham, who returned, that he was a count 
palatine, and therefore was not bound to anſwer the writs 
for which he was fined 4000/. Hill. 17 Cars 1. a ha- 
beas corpus was directed to the biſhop of Durham to re= 
turn the body of one Rickoby; and reſolved, that the 
writ did well run thither: in this caſe the writ is di- 
rected to the Chancellor, to command the ſheriff to have 
his body here ; but he commands him to have the body 
before himſelf, which is ill ; again, the Chancellor doth 
not return the body to us, for here is no cujus corpus pas 
rat” habeo.; it is not enough to ſay, that the ſheriff re- 
turned the body to him, but he ought to return it to us 
here ; we have nothing before us, therefore he muſt be 
remanded, for he is brought up without a warrant. Hill; 
25 & 26 Car. 2.in B, Ro 3 Bac. Ab. 9. 3 Keb, 279. 

. C. 

| A habeas corpus direQed in the. disjunQive to the ſhe- 
riff or gaoler is wrong ; but where a man is taken on a 
warrant of the ſheriff, in purſuance of a writ to the ſhe- 
riff, the habeas corpus ought to be direfted to the ſheriff, 
for the party is in his cuſtody, and the writ itſelf muſt 
be returned ; otherwiſe it is where one is committed to 
the gaoler immediately, as in caſes criminal, 1 Salk, 
350. per curiam. | 

[This writ muſt be returned by the very ſame perſon 
to whom it is direQted. A habeas corpus was awarded to 
the ſheriff of —— —, who before the return leaves 
the office, and a new ſheriff is made, who returns Lan- 
guidus; this return is not good, but it ought to be return- 
ed by them two, the ficſt that he had the body, and had 
delivered it to the new ſheriff, and the new ſheriff may 
then return  Languidus, Paſch. 26 Car, 2. Pegk and 
Creſſet. 43 Bac. Abr. 10. | T6 

The method to compel a return to a habeas corpus is by 
taking out an alias and pluries, which if diſobeyed, an 
attachment iſſues of courſe ; alſo the court may make a 
rule on the officer to return his writ, and if diſobeyed, 
the court may proceed againſt ſuch diſobedience in the 
ſame manner as they uſually do againſt the diſobedience 
of any other rule, #. N. B. 68. 11 H. 4. 86. 1 
Mod. 195. 2 Lev. 128, 129. 5 Med. 21. 

And by the 31 Car. 2. cap. 2. ſet. 2. it is enacted, 
«« 'That if any officer, &c. ſhall negle&t or reſuſe to 
make returns, as by the aEt is direCted, or to bring the 
body of the priſoner, according to the command of the 
writ, or ſhall not within ſix hours after demand deliver 


} 


the firſt offence 1007, for the ſecond offence 200 /; and 
be made incapable to hold his office: 

A habeas corpus went to the Stannary court, to which 
an inſufficient return was made, and therefore diſallow- 
ed; & per cur', The warden of the Stannariezs muſt be 
amerced, and you may go to the coroners and pet it af- 
feered, and eſtreat it, and an alias habeas corpus muſt go 
for the inſufficiency of the return of the firſt, and upon 
that the body and cauſe muſt be removed up; if another 
excuſe be returned, we will grant an attachment. 1t Salk; 


"OE IRING 
And as a gpaoler, &c. is obliged to bring up the pri- . 
ſoner at a day prefixed by the writ, it is no excuſe for - 
not obeying of a writ of habeas corpus ad ſubjiciendum, 
that the priſoner did not tender the fees due to the 
gaoler ; nor yet is the warrant of ſuch tender an excuſe 
for not obeying a writ of habeas corpus ad faciendum & re- 
cipiendum; but if the gaoler brings up the priſoner by 
virtue of ſuch habeas corpus, the court will not turn him 
over till the goaler be paid all his fees. 2 Fon. 178. 
March 8g. 1 Keb. 272, 280. 2 Show. 172, Jaety 
For a falſe return there is regularly no remedy againſt 
the officer, but an aCtion on the caſe at the ſuit of the 
| party grieved, and an information or indiment at Gs 
| | uit 


a true copy of the commitment, &c. he ſhall ſorfeit for 
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ſnit of the King. ' 6 Med. go. 1 Salts, 249: But no 


þ 
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ation lies until the return be filed. 1 Saik., 352. 

But it has been held, that: if a gaoler return one Lan- 
puidus when the party himſelf brings his habzas corpur, 
and is in good health, an attachment ſhall iſſue againſt 
him; /ecas if the habeas corpus was brought by 'another. 
3 Bac. Abr. 11. Eo 


4: That matters mu/t be returned, together with the body 
of the party; and where the return ſhall be deemed certain 
and fufficient to warrant the commitment. 

As upon the return of the writ the court is to judge, 
whether the caufe of the commitment and detainer be 
according to law, or againſt it ; ſo the officer or party in 


AB 
as the cauſe of his commitment, that whereas he had 
been complained of to my Lord Mayor and Sir Fohn Ro. 
binſon for ſeveral miſdemeanors, particularly for inciting | 
his Majeſty's ſubjects to the diſobedience of his Majeſty's 
laws, more particularly of an aCt of Parliament made in the 
twenty-ſecond year of his reign, againtt ſeottious conven- 
ticles z and whereas he had been examined before them ſor 
abetting ſuch as abetted feditious conventicles, contrary 
to the ſtatute 22 Car. 2. and upon his &xamination they 
found cauſe to ſuſpeCt him, therefore they requeſted ſure- 
ties of him for his good behaviour, and for refuſal com- 
mitted him. Yd, Juſtice, was of opinion, that by 
abetting ſuch as frequented ſeditious conventicles, mult 
be intended abetting them in that particular, and ſignifies 


whoſe cuſtody the priſoner is, muſt, according to the }as much as encouraging them to frequent ſuch conventi- 


command of the writ, certify on the return thereof the 
day, cauſe of caption and detainer. Laugh. 137. 
A habeas corpus was direQted to remove one F. S. to 


which no return was made; then an a/zas was granted, 


and it was returned quod 11@ttur in ballium ante cdven- 
tum i/lius brevis; and the truth of the caſe was, that 
between the firſt and ſecond writ the party was bailed; & 
ger cur, After an. habeas corpus delivered, the party can- 
not be bailed; and if it happens otherwiſe, yet the 
cauſe of the cemmitment ought to be returned, though 
the body cannot te brought into court; and in this caſe 
the officer having on the firlt writ of habeas corpus taken 
51, to have the body in court, and yet making no re- 
turn, the court granted an attachment againlt him. 3 
Kuc. Abr. 11. Hull, 25 & 29 Car. 2. in Be. R, Saimon ve 
Slade © & 

Where a commitment is in court to a proper officer 
there preſent, there is no warrant of commitment ; and 
theretore to a hubeas corpus be cannot returu a warrant in 
hec verba, but muſt return the truth of the whole mat- 
ter; under peril of an action ; but it h: be commuted to 
one. that is not an oflicer, there mult be a warrant in 
writing, and where there tis one, it mult be returned; for 
otherwiſe it would be in the power of the gaoler to alter 
the caſe of the priſoner, and make it either better or 
worle than it is upon the warrant; and if he may take 
upon him to return what he will, he makes himſelf judge; 
whereas the court ought to judge, and that upon the 
warrant itfelf. 1-Salk. 349. | | 

If a perfon in cuſtody on an excommunticato capiendo 
brings a habeas cor pus, the writ of excommunicato caprends 
elf muſt be returned, as well as the ſheriff's warrant 
tor taking him, becauſe the warrant may be wrong, when 
the writ 15 right; and though the warrant be wrong, yet 
it the writ 1s right, the paity 1s rightfully in cultody of 
the ſheriff. 1 Salk. JZ50, F 2 
' Upon a habeas directed to the conſtable of JYindfor 
Culllc to remove the body of one Me. Taylor, a barriſter, 
at the day of the return of the writ, a ſoldier brought in 
the prifuner into court, and the writ, and the warrant 
by which he was committed; but the court held it no 
14anmner of return, for it ought to be entered in Latin, 
and ingrotied in due form. Paſch.- 18 Car. 2. Taylor's 
Cafe. 4 Bac. Abr.' 12+ | | 

It is faid in general, that upon the return of the habeas 
c-rpus the cauſe of the impriſonment ought to appear as 
ſpecifically and certainly to the Judges, before whom it 
is returned. as it did to the court or perſon authoriſed to 
commit. Laugh. 137. | 

For if the commitment be againſt law, as being made 
by one who had no juriſdiction of the cauſe, or for a mat- : 
ter for which by law no man ought to be puniſhed, the 
court are to diſcharge him, and therefore the certainty 
_ of the commitment ought to appear z and the commit- 
ment is liable to the ſame objeCtion where the cauſe is ſo 
looſely ſet forth, that the court cannot adjudge whether 
it were a reaſonable ground of impriſonment or not. 
But for this title ſee Commitment and Ball in cz1minal 
caſes, and 1 Hal, Hiſt. P. C. 584. Skin. 676. 12 Co. 
I JO, 131. 
 Ruayard an attorney of C. B. being committed to 
Newgate by my Lord Mayor and Sir John Robinſon, for 
refuling to give fecurity for his good. behaviour, was 
brought by habeas corpus to the C. B, and it was returned 


 Rudyard's coſe, 
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cles, and finding cauſe to ſuſpect him, &c. (which can- 
not now be queſtioned, for the return 15 admitted) they 
may wcll ſend him to priſon, and therefore he ought to 
be remanded. Bat Yaughan Ch. Jult. 7yrrel and Archer, 
were of a contrary opinion : 1. Becauſe 1t does not appear 
| but that he might abet the frequenters of conventicles in 
any way which the law allows, as by ſoliciting an appeal for 
them, or the like. 2. 'To fay that he was complained ot, 
or that he was examined, is no proof that he was guilty ; 
and then to ſay, that they had cauſe to ſuſpet&t bim, is 
too cautious; for who can tel] what they may count a 
cauſe of ſn{pjcion, and how can that ever be tried? at 
this rate they would have arbitrary power, upon their - 
own allegation, to commit whom they pleaſed ; whereas 
they cannot require ſureties for any man's behaviour, and 
confegyently not commit for retutal, unleſs the Juſtices 
have any thing againſt him of their own kuvwledge, or 
by proof of witnettes, that tends to a breach of the peace. 
Upon this return, Archer declared his opinion to be, that 
he ſhould not be remanded, but give his own recognizance 
to appear in court the next term, tc anſwer any thing 
that thould be alledged againſt him ; but Vaughan and - 
Tyrrel were for his abſolute diſcharge ; for ſeeing by the 
return it did not appear there was any cauſe for his com- 
mitment, they thought they had no reaſon to require a 
recopnizance of him. T hercupon //:/4 moved, that he 
could not be diſcharged, there being but two for it, Bur 
Archer replied, that it had been ſeveral times ruled, that 
where there were three opinions, that was taken to be 
per cur, which had two of the Judges for it ; and accord- 
ingly Riadyard was diſcharged. PFanghan and Tyrrel 
| made another objection to the return, viz. that they 
ſhould have exprefied the ſum in which they required 
him to give ſecurity, (which they had not done;) for 
they ſaid that thoſe perſons, that might be willing to be 
bound for him in 40/7. might not be willing to be bound 
for him in 100/. &c. But as to this it was ſaid, that 
\ Rudyard had refuſed abſolutely to give any ſecurity, and 
therefore it was to no purpoſe to tell him of the ſum; it. 
he had conſented to give ſecurity, then the Juſtices ought 
to have. told him the ſum. Trin. 22 Car. 2. in B. K, 
3 Bac. Abr, 12. | 


5. Of ſuggeſling any thing contrary to the return ; of 
amending any defett in the return ; and of bailing, diſcharg- 
ing, or remanding the priſoner, 


It ſeems to be Prod, that no one can in any caſe con- ' 
trovert the truth of the return to a habeas corpus, or plead 
or ſuggelt any matter repugnant to it; yet it hath been 
holden, that a man may confeſs and avoid ſuch a return 
by admitting the truth of the matters contained ia it, and 
ſuggelling «'thers not repugnant, which take of the effet 
of them. Cro. Eliz. 821. +5 Co. 7i. be 2 Hawk. P. 
C. 113. | | 

Upon a habeas corpus it was returned, that Swallow, a 
citizen of London, was fined for alderman, and was com- 
mitted for his fine by the judgment of the court in Zor- 
don, Swallow alledged, that he was an officer of the mint, 
and by an ancient charter of privilege granted to the 


| minters or moneyers, he ought to be exempted. It was 


at firſt doubted whether he might not plead this to the 
return, it being a matter conliltent with it. Upon the 
ſtatute //, 2. it is held the parties may come in and 


plead, and ſo upon 5 &/iz, But here there is a — 
or 
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for he might have pleaded this in the court below, but 


vow that is paſt, and here 18 a Judgment and eat Op 
Another day S:valiow brought into court a writ of privilege 


upon that charter, and the recorder prayed that it might | 


not be allowed againſt the ancient cuſtoms of the city; 
tor if ſuch a way might <xempt men, they {hould have 
Jictie benefit by Gnes in luch caſes : but per cur?, The pri- 
vilege ought to be a'luwed, lor It 18 very ancient, and it 
appears he has an office ot neceſſary attendance elſewhere, 
which makes the privilege reaſonable ; the King may by 
his charter exempt trom juries, if there be cnough belies, 
much more here. z and 1t there be not tuflcient belies, 
upon ſhewing of that, the privilege ought to be ſuſpend- 
ed; and Swallow may be: Eifcharged by this court now 
as well as he could at frit, or as if he had taken upon 
him the aldermanſhip. This court is ſupreme and mai!- 
datory {190 cafes. And he was accordingly diſcharged. 
Poſh. 18 Car. 2. in B. R, Swallow's caſe. 1 Sid. 287. 
2 Keb. 50, 54 &c- 

Alſo the court will ſometimes examine by affidavit the 
circumſtances of a fact, on which a priſoner brought 
before them by a habeas corpus hath been indicted, in 
order to inform themſelves, on an examination of the 
who'e matter, whether it be reaſonable to bail him or 
not: and agreeably hereto, where one Fack/on, who 
had been indicted for piracy before the ſelſhons of Admi 
ralty on a malicious proſecution, brought his habeas corpus 
in the ſaid court, in order to be difcharged or bailed, the 
court examined the whole circumſtances of the fact by 
affidavits; upon which it appeared that the profccutor 
himie!f, if any one, was guilty, and carricd on the pro- 
ſecution to ſkreen himſelf : and thereupon the court, in 


conſideration of the unreaſonablenels of the proſecution, 


and the uncertainty of the time when another ſeſſions of 
Admiraity might be holden, admitted the faid Fack/on to 


bail, and committed the proſecutor till he ſhould find 


bail to anſwer the farts contained in the alhdavits. 5 
1M:4. 322, 454. 2 fon. 222. Trin. 4 G0. 1. 


It jeems that, before the return filed, any defect in 


form, or the want of an averment of a matier of fact 


may be amented ; but this mult be at the peril of the 
oflicer, in the lame manner as if the retura were Ort- 
ginally what it is aiter the amendment. I 1724. 102, 
193. | 

Zut after the return is filed it becomes a record of the 
court, ani cannot be amended. 1 Med. 102, 103. 

So after a rule to have the return file:l; as where a habeas 
corpus, ain & pluries was direed to vir Robert Finer, 
mayor of £cn4n, to have the body of Bridget, daughter 
and heir of Sir Thomas Hy, deceaſed ; and upon the. 
Pluries he returned prod tempore 1 eceptionts hujus brevis nec 
unquam Plex nou fult infra cu/todiam meam ; and the 
counlel of the lord mayor expounded this return that ſhe 
was. within the houſe of the lord mayor, but not de- 
tained in cuſtadv prout per breve ſuppontur ; & per cur”, 
This is an infuſſicient ferurn 3 for he ought to ſay not 
only tempore rece} tionis hujus brevis fed alicujus, upon 
return of a pluries, Then a queſtion was, it the return 
cou'd be amended ; for though a rule was made that the 
rcturn ſhould be filed, yet this was not attuaily done ; 
but per cur”, 'Vhis is filed by the rule of the court, and 
after cannot be amended ; and this return the court 
held to be equivocal; for it is well enough known 


that ſhe is not detained in ferris; but though ſhe hath 


the liberty of the houſe, ' if ſhe cannot go out of the 
houſe, or not without a keeper, ſhe'is within his cuſtody ; 
and the court ſhall adjudge what ſort of cuſtody is in- 
tended by the writ. Hill. 26 & 27 Car. 2. m B.R. 
Emer ton v. Sir Robert Viner. 2 Lev. 128. 3 Keb. 434, 
447. 8.C. 3 Mod. 164. S. C. cited. 

Upon the reiurn of the habeas corpus the' priſoner 1s re- 
gulariy to be diſcharged, bailed,or remanded ; but if it 
be gon aha which the court ought to do, it is faid that 
the priſoner may be bailed to appear de dze in diem till 
the matter is determined. 5 Ad. 22. Styl. 16. 

By the petition of right, or 17 Car. I. cap. Io. the 
court malt within three days after the geturn of the ha- 
beas corpus either diſcharge, bail, or remand the priſoner. 


But it ſeems that a commitment by the court of King's 
Vor. ll. NY 85. 
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Bench to the Marſhalſea-is a remanding, being an im- 


priſonment within the ſtatute. 5 17cd. 22. 3 Bac. A4br. 
I4. ae: 3H 
Alſo it hath been ruled, that the court of King's 
Bench may, after the return of the habeas corpus is filed, 
remand the priſoner to the ſame gaol from whence he 
came, and order him to be brought up from time to 
time, till they ſhall have determined whether it is proper 
to bail, diſcharge, or remand him abſolutely. 1 ent. 
Sr ES 

And though in doubtful cafes the court is to bail or diſ- 
charge the party on the return of the habeas corpus ; yet 
it a perſon be convicted, and the conviction on the re- 
turn of the Habeas corpus appears only defeCtive in point of 
form, it is at the eleQtion of the court either to diſcharge 
the party, or oblige him to bring his writ of error. x 
Salk. 348. 5 Mod. 1g, 20. | 

If on the return of the habeas corpus it appears that the 
conteſt relates to the right of guardianſhip. though the 
court will not determine that point, yet will it ſet the 
intant at liberty, fo as to let him chooſe where he will 20 
til] that matter is determined ; or it there be any danger 
of abuſe, will order him into ſuch _ hands as will take 
> + care of him. 3 Keb. 526. 2 Lev. 128. Stran, 
9092, 


6. Of the habeas corpus ad faciendum & recipiendum. 
The habeas corpus ad factendum & reciptendum is uſed 
only in civil cauſes, and lies ſor removing ſuits out of 
an inferior to ſome ſuperior court, at the application of 
the defendant, who may imagine himſelf injured by the 
proceedings of ſuch inferior court. 1 Med. 235, 2 
Md. 198. 

This writ ſuſpends the power of the court below ; fo 
that if they proceed after, the proceedings are void, and 
coram non judice. 1 Salk. 352, he 

By this writ, the proc.edings in the inferior court are 
at an end, for the perſon of the defendant being removed 
to the ſuperior court, they have loſt their juriſdiftion 
over him, and all the proceedings in the ſuperior court 
are de novo, and bail de novo mult be put in in the ſupe- 
rior court. Shin. 244. > 6 

And although this writ be a writ of right, yet where it 
1s to abate a rightful ſuit, the court may refuſe it; as 
where an aCtion of debt was brought againſt a feme ſole 
in the Palace court, who, after appearance and plea 
pleaded, married, and then removed the cauſe by habeas 
corpus to B. R. where ſhe pleaded her coverture in abate=- 
ment; and the court held, that if this matter had been 
moved on the return of the habeas corpus, they would 
have grand a procedendo ; but that now the plea in 
abatement muſt be held good ; for the proceedings are 
de novo, and the court takes not notice of the progeccings 


below, or of what preceded the habeas corpus. 1 Salk. 
| Hetherington v. Reynold, _ | | 

After an interlocutory, and before final judgment in 
an inferior court, a habeas corpus cum a was brought ; 
before the return of the writ the defendant died, and a 
procedendo was awarded'; becauſe by the 8B & g I. 3. 
cap. 11. the plaintiff may have a ſcrre faczas againſt the 
executors, and proceed to judgment, which he cannot 
have in another court ; and by this means he would be 
deprived of the effect of his judgment, which would be 
unreaſonable. 1 Salk, 352. | | 
| If an aQtion be brought in L-ndern for calling a woman 
a whore, this cannot be removed by habeas corpus, becauſe 
the words are not actionable elſewhere ; and if allowed 
to be removed, the cuſtom would be deſtroyed. 2 Rel. 
Abr. 69. and ſee Carth. 75, See 14. Vin, Abr; tit, Ha- 
beas Corpus. | | 

HPavendum, Is a word of form in a deed or conveyance, 
Every conveyance muſt have two principal parts, viz. the 
premiſſes and the habendum. "The office of the premiſſes is, 
to expreſs the names of grantor, grantee, and the thing 
granted. 'The office of the habendum is, to limit the 
eſtate, ſo that the general implication of the eſtate, which 
by conſtrution of law pafleth in the premiſes, is by the 
habendum controuled and qualified. As in a leaſe to two 
perſons, habendum to the one for life, the remainder to the 

Yy other 


FA; 

other for life, this altereth the general implication of the | 
joint-tenancy in the freehold, which ſhould paſs by the 
premiſles, it the habendum were not. Co. vol, 2. fol. 55. 

Buckler's caſe. Cowell, See Uſe. | 
The office of the habendum is to limit the certainty and 
Extent of the eſtate to the feoffee or grantee for the ha- 
bendum need not repeat the thing granted ; it is ſufficient 


if it be named in the premiſles, becauſe it is the premiſles 
that makes the gift, and the word habendum does of its 
own nature refer to the thing mentioned in the premiſſes. 
2 Rol. Abr. 65. 2 Co. 55. a. 9 Co. 47. 

Of the habendum there are theſe things obſervable; t. 
That the havendum cannot paſs any thing that is not ex- 
preſsly mentioned, or contained by implication 1n the pre- 
miſſes of the deed ; becauſe the premiſles being part of 
the deed by which the thing is granted, and conſequently 
that makes the gift; it follows that the habendum, which 
only limits the certainty and extent of the eſtate in the 
thing given, cannot increaſe or multiply the gift, becauſe 
it were abſurd to ſay, that the grantee ſhould hold a 
thing which was never given him. 2 Rol. Abr. 65. 

Hence it is, that if a man grants a manor, habendum 
together with another manor, or with the advowſon of 
- another manor, only the manor granted in the premilles 

will paſs. 2 Rol. Abr. 65. | 4 | 

But if a private perſon grants a manor, habendum una 
cum advacatione, which belongs to the manor, this is a 
good conveyance of the advowſon, becauſe it was im- 
pliedly given by the gift of the manor itſelf, 2 Rul. Abr. 
65. 


2. How far the habendym may alter or abridge the giſt 
in the premiſſes ; and here it is regularly true, that the 
haberdum, that is repugnant and contrary to the pre- 
miſles, is void, and ſhall be rejected ; becauſe the rule in 
the interpretation of all deeds is, that all grants ſhall be 
taken moſt ſtrongly againſt the grantor ; and therefore 
he ſhall not be allowed, by any ſubſequent part of the 
deed, to contradict or retraCt that gift which he made in 
the premiſſes; as if a man gives lands to 7. $. and his 
heirs, habendum- to him for life, this is a void habendum, 
becauſe repugnant to the premiſſes. 2 Co. 23. Baldwin's 
caſe. 

5 _— for the better explication of this rule, it will be 
neceſſary farther to conſider it under theſe exceptions ; 
1. That if no expreſs eſtate be given in the premiſſes, 
as if a rent be granted generally in the premiſles to 7. S. 
this creates an eſtate for liſe in F. $. by implication of 
law ; that is, the parties having omitted to determine how 

| long F.S. ſhall enjoy the rent, the law conſtrues the 
grant molt {trongly againſt the perſon that makes it, and 
therefore gives F. S. an eſtate in the rent for his own life ; 
but if the grantor had by the habendum limited the rent 
to F.S. for years, or at will, this habendum had been 
| good ; for the law, creates an eſtate for life in 7, S. only 
cauſe there-was no expreſs eſtate given by the grantor ; 
but when upon the face of the deed it evidently appears, 
that the rent was given but for a determinate number of 
years, or only at the will of the grantor, there the law 
will never create an eſtate againſt the expreſs proviſion of 
the parties, or permit F. S.'to enjoy the rent yr! rg the 
period of time poſitively limited in the deed. Hob, 170. 
Cn. Lit. 183. 2 Co. 24. a. 55. 2 Kol, Abr. bs, 66. 
Cre, Eliz. 254. 8 Co. 154. NETS | 
| So the habendum may fruſtrate and controul the eſtate by 
implication in the premiſſes, though the eſtate limited by 
the habendum be void itſelf; thus if a deed of feoffment 
be made, and the lands given generally in the premiſles, 
habendum to the feoffee and his heirs, after the death of 
the feoffor, the implied eſtate for life ſhall not paſs by 
the premiſles, becauſe it is evidently the intention of the 
deed, that no eſtate ſhall paſs till after the death of the 
feoffor, and the limitation in the habendum is void ; be- 
cauſe the livery cannot paſs the freehold in futuro, for that 
would create an uncertainty of the freehold, and ſtrangers 
would be at a loſs againſt whom to bring their precipe, 
as is before obſerved. Cro, Eliz. 254. > No and Croſs. 


Hob. 171. 2 Rvol. Abr. 66, 2 C1. 55, Butkler's caſe. 
Moor, pl. 5gi. Cro. Eliz. 451, 585. See Moor 881. 
cont. 3 | 
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2. If to the perfeCtion of an eſtate limited in the pre=. 


miſſes there, be a ceremony neceſſary, which is not requi- 
ſite to paſs the eſtate in the habendum ; there if the cere- 
mony be not performed, to carry the eſtate in the pre. 
miſſes, the habendum ſhall ſtand, though it be repugnant to 
the premiſſes ; as if a man covenants, grants, demiſes, 
and to farm lets land to A. and B. and the heirs of B. 
hadendum to A. and B. for three hundred years, this is 
but a term of years in A. and B. though there be words of 
inheritance ; for it was plainly the intention of the leſſor 
to create a term only, by his uſing the common words of 
demiſe ; beſides, it is evident that the lefſees by the pre- 
miſles could have but an eſtate art will, becauſe the words 
of inheritance in the premiſſes were not ſufficient to 
carry the freehold without livery, which was not made 


in this caſe, and conſequently the habendum does not really. 


contradiCt but enlarge the premiſles ; it is true, my Lord 
Coke ſays, at the end of this caſe, that if livery had been 
made, only a term for years ſhould have paſſed ; becauſe 
that the words of demiſing and covenants in the deed 
plainly diſcover the intention of the parties to create a 
term ; but guere of this, becauſe there are words of in- 
heritance in the premiſſes; and therefore a livery pur- 
ſuant to them ought to be taken molt ſtrongly againſt 
the grantor, 2 C%. 23, 24. Baldwin's caſe. 1 And. 223, 
Owen. 48. | | 

But though the habendum cannot retraCt the gift in the 
premiſſes, yet it may conſtrue and explain in what ſenſe 
the words in the premiſſes ſhall be takeo ; for it is upon 


a view of the whole deed, that the intent of the parties - 


muſt be collected ; therefore if lands be given to a man 


and his heirs, habendum to him and the heirs of his body, 


this 1s but an eſtate tail ; becauſe the habendum only ex- 
pounds the general word herr in the premiſſes ; and ſuch 
expoſition 1s conliſtent, and does not deſtroy the operation 
of the words mentioned in the premiſſes, but only ex- 
plains in what ſenſe they are to be taken, and what heirs 
are comprehended. 8 C9, 154. b, Co. Lit. 21. a. Lit. 
Kep. 345: 

A prebend demiſed land, of which he was ſeiſed in 
right of his church, to 7.8. and his heirs, habendum to 
him and his heirs for three lives, and held to be a good 
leaſe againſt his ſucceſſor ; becauſe the habendum explains 
in what ſenſe, and to what purpoſe the word heirs was 
uſed in the premiſſes, v:z. to create a ſpecial occupancy 
in the leflee; for if the demiſe had been only to F. S. 
habendum for three lives without inſerting the word heirs, 
any ſtranger upon the death of F. $. might have entered 
and held the land as a general occupant, during the lives 
of the Ce/lui gue wvies ; therefore the heirs of the leſſee 


ſhall enjoy the land, becauſe they are mentioned in the 


premiſes ; but the habendum explains in what manner 
they ſhall enjoy it, and that is as ſpecial occupants dur- 
ing the three lives. 2 For. 4. Pulſworth and Pyett. 2 
Keb. B65. 8. C. | 

But it has been held, where a huſband was ſeiſed of 
land in right of his wife for her life, and they both by 
deed of -feoffment conveyed the land to F. s. and his 
heirs, habendu'n to him and his heirs, to the uſe of him 
and his heirs for the life of the wife, that the whole fee 
ſimple paſſed to F. 8. and ſo was a forfeiture of the eſ- 
tate ; for there being a fee ſimple conveyed to F. S. by 
the livery, and the premiſſes and habendum of the deed, 


the words of reſtriction for the life of the wife refer only 


to the limitation of the uſe, and conſequently the fee 
ſimple remains in the feoffee ; whereas in the ſormer 
caſe, the conveyance was wholly at Common Law ; and 
therefore the reſtrition in the habendum muſt relate to 
that or he void, which is never admitted where they are 


only explanatory, and not repugnant. Cro. Eliz, 131« 
Piers and Hoe, 


his heirs, executors and aſſigns, habendum to him and 
his heirs, executors and aſligns, for or during the life of 
7. N. this is a good habendum, and the leſſee has only 
an eſtate for-life; for the habendum does not defeat, but 
explain the operation and uſe of the word heirs in the 
premiſſes ; for as this caſe ſtands, upon the death of F. S. 


| his heirs ſhall enjoy the rent during the life of F. N. 


as 


" 
s 


So of a rent ; as if the grant had been to F, S. and 
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ecial occupants z whereas if the rent had been grant- 

S_—_ to 77S. for the life of 7. N. it would have 
determined upon ny death of Fe S. becauſe there can be 
no general occupant of a rent ; and the heirs of . 5. 
could not take, becauſe not named in the grant. Afoor 
876. 2 Rol. Abr. 66. Wilkins and Parrot. 1 Brownl. 
169. 1 Bulſt. 135: ; a 

But if the grant had been to him and his heirs, haben- 
dum to him for his life, and the lives of three others, this 
is likewiſe a good habendum, becauſe it does not render 
the word heirs in the premiſſes uſeleſs, but expounds 
them only to create a ſpecial occupancy, and thereby to 
prevent the determination of the «ſtate by the death of 
the grantee. TI Bulſ. 135, 130. Bowles and Poor. Cr, 
Fac. 282. | : 
a if the grant in the premiſſes be of a rent to a 
11am and his heirs, habendum for the life of the grantee, 
{lis is a void b4bendum, becauſe it totally defeats the ope- 
ration of the word heirs in the premiſſes, and conle- 
quently is repugnant, and not explanatory, and therefore 
void. _ 2 C9. 23, 24» EN 

{a man makes a feoFment in fee in twenty acres to A. 
and B. habend4um one moiety to 4. and the other moiety 
to B, this is good, and the habendam makes them te- 
nants in common ; for though the premiſſes be joint, 
and therefore of themſelves would operate to give a joint 
eſtate and poſſeſſion, yet the habendum explaining the 
manner of poſſe{ling is not inconſiſtent or repugnant, be- 
cauſe it makes no divition of that undivided poſſeſſion 
which was given in the premifſes, Co. Lit 190. b. 183. 
b. Hob. 172+ | 

But if the habendum had limited ten acres to 4. and the 


other ten acres to B. this had been void, becauſe the. 


habendum, in this caſe, contradicts, and is repugnant to 
the premiſſes ; for by the premiſles, the entire and undi- 
vided poſſeſſion of the whole twenty acres is equally 


_ given to both; and thgrefore the habendum that excludes 


A. out of his ſhare of ten acres, and B. out of his ſhare 
of ten acres, 1s contradictory to the premiſſes, and there- 
fore void. Hob. 172. | | 
If a leaſe be made to two, habendum to one for life, re- 
maindcr to the other for life, this is a good habendum, 
| becauſe it explains the deſign of the gift in the premiſſes, 
and ſhews that they ſhall take the whole in ſucceſhon one 
after the other. Co. Lit. 183, 190. 2 Co, 55. 2 Kol. 
Alr. 05. 
So a leaſe to the mother and ſons, habendum eis pro ter- 
mino vite eorum & alterius eorum diutius vivent” ſucceſſrue 


- wii corum poſt alterum, ficut nominantur in charta, & non 


conjunfim z here the habendum explains in what manner 
they ſhall enjoy the land, nor is the habendum void for 
the uncertainty who ſhall take firſt, becauſe they are to 
take one after another, as they are named in the deed ; 
and therefore the mother was adjudged to be tenant for 
life, the remainder to the ſon. Dyer 361. 1 Bulſ. 145. 

But a demiſe to 4. habendum to him, B. and C. pro 
termino vite & alterius exrum ſucceſſrve diutius vivent', 
this is a void habendum, and neither B. nor C. can take 
any thing ; not as leſſees in poſſeſhon, becauſe not parties 
to the deed, or named in the premiſſes z nor by way of 


remainder, becauſe they cannot take jointly in remainder, 
_ the limitation being to them ſucceſſive ; nor can they take 


in ſucceſſion one after the other, becauſe non con/lat by 
the deed who ſhall take firſt in remainder. Hob. 313. 
Windſmare and Hobert. | 

A. made a leaſe to B. C. and D. for their lives, pro- 
v1/o, and it is covenanted and granted, that C. ſhall not 
enjoy the land during the life of B. and that D. ſhall 
not enjoy the land during the life of C. this is but a col- 
lateral covenant, which ſhall not alter the nature of the 
eſtate given by the premiſles which create the gift. Cro. 
Eliz, 89, 107. Mor 267. 1 Leon. 217. | 

A. made a leaſe for three lives, and aſter grants the 
reverſion to F. S. habendum to him for life, which ſaid 
eſtate for life to begin aſter the death of the three firſt 


lefſees ; this is a good grant of the reverſion to F. S. dur-|' 


ing his life to commence immediately ; for though the 


| babendum, as is already obſerved, may totally control 


tA: B: 4 
| any implication in the premiſſes, and defeat the eſtate 
therein given by implication of law, yet in this caſe 
there was an expreſs eſtate given for the life of the 
grantee, and no ſubſequent words ſha)l defeat that efſ- 
tate, which was complete and expreſs by the former part 
of the deed ; and therefore the ſubſequent words which 
would limit the eſtate to commence in futuro, are void 
becauſe a freehold cannot be granted in futuro, for the rea- 
ſons m—_— obſerved. 2 Rol. Abr, 66. Hob. 171. Moor 
881. Underhay and Underhay. Cro. Eliz, 269. ill re- 
ported. "2 da 

A termor for years, reciting by indenture bis term 
and leaſe, grants all his term, eſtate and intereſt to an- 
other, habendum fubi” & aſſignatis ſuis immediate poſt mor = 
tem of the grantor ; this was held a void habendum ; be- 
cauſe by the grant in the premiſſes, the whole intereſt 
was abſolutely conveyed ; and therefore the habendum 
that retraCts the grant is void ; for it may happen that 
the grantor may outlive the term, and then the haben- 
dum defeats, and is repugnant to the grant. Dyer 272. 
ng and Hitney, 2 Rol. Abr. 66, Hob. 191. Cro. 

Ze. 255, | | 

A. makes a leaſe for three lives of lands, and after- 
wards demiſes to 7. S. ſor ten years the reverſion of the 
land, habenhum the ſaid lands from fichae/mas next en- 
ſuing after the death of the leſſee for lives ; this is a 
good demiſe to 7, $. becauſe the word rever/ion, includ- 
ing not only the intereſt or eſtate which A. had depend- 
ing upon the eſtate for lives, but likewiſe the land itſelf, 
returning after the determination of the particular eſ- 
tate, the habendum which explains in what ſenſe the word 
habendum is to be taken, ſhall ſtand ; and therefore in this 
caſe 7. 8. was adjudged to have a term for years in the 
land, to commence upon the determination of the free- 
hold. Plow. 147, 148, 160. Throgmorten v. Tracy. 

Habentes homines, In a charter of Cenulpb, King of 
the Mercans, Anno 821. Nec Rex 7 won paſtum requrat, 
vel habentes homines, quos nos dicimus Fxſting-men, 
nec eos qui accipitres portant wel falcones. Mon. Angl. 
tom. I. pag. 100. Du Preſne lays, they are no more 
than d:vites, rich men. But no doubt the word implies 
a ſtricter ſenſe, and did import either the King's guard or 
retinue, who were at the King's pleaſure to be feafting- 
men, or plentifully entertained at the houſes of his te- 
nants : or rather thoſe old ſervants who were commend- 
ed to the religious by the King, and ſo fo/tened on them 
for corrodies or maintenance for life, or perhaps only the 
pledges and ſureties, or friborghs, who under their chief 


— 


peace, and be accountable for the breach of it. Cowell, 
edit. 1727. | 
Habentia, In the Gngular number Ggnifies riches : Ani- 
mos eorum habentia inflavit ; and it alſo ſignifies rich men, 
viz, Nec Rex ſuum paſtum requirat, vel habentes homines 
quos nos dicimus fealting-men, Monaft. 1 tom. pag. 100« 
Habercdaſhecs. See Pats, os 
Yabere facias poſſeſſionewm. See Ejectment, Poſſeſſion. 
Yabere facias ſeiſinam, Is a writ judicial, which 
lieth where a man hath recovered land in the King's 
court, directed to the ſheriff, and O—— him to 
give ſe;ſm of the Jand recovered. Old Nat. Brev. fol. 
154. DSee great diverſity thereof in the table of the Re- 
gifter Fudicial, verbo Habere facias ſeifinam, This writ 
is ſometimes iſſuing out of the records of a fine execu- 
tory, direted to the ſheriff of the county where the 
land lieth, and commanding him to give to the cogni- 
ſee, or his heirs, /ei/in of the land whereof the fine is 
levied ; which writ lieth within the year after the fine, or 
judgment upon a ſcire facias, and may be made in divers 
forms, Wet. Symbol. 2. tit. Fines. ſeft. 136. There is 
alſo a writ called Habere facias ſeifinam, ubi Rex habuit 
annum, diem, & vaſlum, which is for the delivery of lands 
to the lord of the fee, after the King hath taken his due 
of his lands that was convicted of felony. Reg. Orig. . 
fol. 165. © - | 
Pabece fccias viſum, Is a writ that lies in divers 
caſes, as in dower, formedon, &c. where view. is to be 
taken of the lands or tenements in queſtion, #F, N. B. 
| in 


2 


or principal the tithing-man, were to keep the King's 


H::: AE 


Braftn, lib. 5, traft. 2. cap. 8. 
See View, Reg. Jud, fol. 1, 


1m Indice, verbo View. 
& lib. 5. part. 2. caps Il. 
26, 20, 45, 49, 52. 

atuereiunus, A fort of fiſh, perhaps haberdine, or a ſort 
of cod-fith dried and ſalted. Cell, edit. 1727. 

1Yauecgean, An helmet or head-piece, which covered 
the head and ſhoulders; from the Germ. hals, collum, 
and bergen, tegere, 

Lagerjews or Yauvergets, Hwubergette, A kind of 
cloth, of a mixt colour : Una /it latituda pannorum tinc- 
torum, ruſſitorum & haubergettarum, /cil. due ulne infra 
lijias. Mag. Chart. c. 25, 26. Et pupilla ocult, part. 5. 
C. 22. Cowell, edi, 1727. | 

Pavitomments of wan, Are armour, harneſs, and proviſion 
of war of all forts, without which no war can be main- 
tained. 3 Par. [n/. fol. 79, J1 Lliz. 4. 

Yavle-, [s the plural oft the French hable, ſignifying 


a port or haven of the ſea; whence {hips ſet forth into | 


other Countries, and where they do arrive when they re- 
turn from their voyage: this word is uſed 27 en. 6. c. 3. 
Cowell, edit. 1727. See Dafie. 

vaguma, Abundance, plenty. — Receptis de caſes 
& butira, & eo minus pro; ter habundam caſe maxima 
Paroch. Antiquit. p. 548, | 

Vaccie, A hatch, a gate or door. + Cowell, edit. 1727. 

Varhes. See Yatcyrs. v, | 

Hachette, A hatchet or cutting inſtrument of icon. 
Caiwel), edit. 1727. | 

Haciia, A hack, a pick, or inſtrument for digging. 
—— Adam de Holt vendidit Henrico Scot guartum puriem 
manerii de Beterion, & ftatim porrexerunt ad pradictam 
quartam partem de ſelicne in ſetonem, & ad ultimum fe- 
lionem dictus Adam cum hachia fouit guandam particulam 
terre, I traduvit illam ditto Henrico nome feifinae, Pla- 
cita 1 Edw. 3. MS, | 

Packnen caarycs and chair?. See Coaches and Chairs, 

Þ dvutr, Was a recompence made for the violation 
of holy orders, or violence offered to perſons in holy or- 
ders. Saxon Diflionary. 

Paddeitgzuam level. - See JBarſkes.. 

Hade of land, Hada terre. Surſum reddidit in manus 
d)mini duas acras terre continen” decem ſeliones & duas 
hadas, Angliice, ten ridges, and two hades, jacent' inter 
terr. &c, Rot, Cur Maner' de Orleton, anno 16 Jac. 

ÞPadecunga, Reſpect of perſons, partiality, from ovax. 
had, perſon, degree, quality j and arung, honouring, ad- 
miring. Hence in the laws of King £Erhelred Fudicta 
debent eſje fine omni haderunga, quod nan parcatur divitt 
alrcui vel egeno, &c, | 

Vadygonel, altas Dagginel, Seems to be a tax or 
mul&t : [tem quando aliquis de/egabit terram Burgagil in 
Eleemaſynam conventus, "terra illa ſolebat de cetero eſſe quieta 
de hadgonel, & maxime celerario. Mon. Angl. 1 par. 
f. 302. a+ 4» | | 
- - Haecede abducto, Is a writ that lay for a lord, who 
having the wardſhip of his tenant under age, could not 
come by his body, for that he was conveyed by another. 
Od Nat. Brev. fol. 93. See HBiamlhinent de gard, and 
Haraede rapto in Reg. Ori. f. 163. but now out of 
ule. 

Paerede deliverando ali qui Habet cuſtodiam terrace, 
| Is a writ direCted to the ſheriff, commanding one having 
'the body of him. that is ward to another, to deliver 
him to bim, whoſe ward he was by reafon of his Jand. 
Reg. Orig. fol. 161. This is now out of ulc by 12 Car. 


' $.20Þo; 245: -; 7 


Þcecedipets, The next heir : Er nullus haredipeta ſus 


propingue vel extraneo periculoſa ſane cufladia commiltatur, 
Leg. H. c. 70. | 

Paeretare, To give a right of inheritance, or make 
the donation hereditary to the grantee and his heirs. 
Tandem uſus conſilia & patrecinio amicorum heretavit Sanium 
Paulum de quatuor hidis & dimidia. Hiſtor, Elienſis, edit. 
Gale, cap. 41. ON | 

Paccetico camburendo, It is a writ that lies againſt 
him that is a heretic, viz. that having once been con- 
victed of hereſy by his biſhop, and having abjured it, at- 
terwards falleth into it again, or into ſome other, and is 
thereupon committed to the ſecular power. #. N, B, 


5 


| a hedge-tence, 


/iſato & haga, jecundum affijam foreſle, 
| 2. Pag. 27 | 


| Yevgebote. | | | 
Hail-thot, Repeal of 2 & 3 Z4. 6. againſt ſhooting 


HH. A-:L 
fel. 269, This writ lies not at this day, according to 
the opinion of Sir Edward Coke in his twelſth Rep. fol. 
93+ This writ is now utterly aboliſhed by ſtat. 29 Car. 2, 
cap. g. Britton, lib. 1, c. 17, ſays, that, by the Common 
Law, ſuch as feloniouſly burn the corn or houſes of 
others, forcerers and forcereſſes, ſodomitical perſons and 
heretics ſhou!d be burnt. 

Laſne rourts. ZHafne is a Daniſh word, and ſignifies 
with us a haven or fea-porit, Letters patent of Richard 
Duke of Glouce/ter Admiral of England, I4 fugnſt dh 
5 Ed. 4. have theſe words : Uterins dicunt gued ditii albas 
& conventus £7 predeceſjores ſui habert © habere conſucverunt 
per idem tempus in Pr attts viliis (Bancaller & Ringitead) 
cum Hulmo quaſdam curias po tus, vocitas hafne courts fre 
nendas ibidem ad flacitum aliatis, fc, Haven or Pow 
Courts, 4 Int. jo. 147. | 

Vaga, (Sax. haga, marnſio,) A houſe in a city or bo- 
rough. In Domeſday, tit. Suflex. Terra Roperi, num. 11 
Radulfus tenet unam hagam de Xi1. denay, Wiilielmus Fg 
gue hagas de quingue fol, &c, An ancient anonymous author 
expuunds haga to be domns an fhipa, Cun novem prafule 
avitatts habitaculis gue fatria lingua hagan appelluri 7 


/ent. Charta Etheldri Regis, in AuQtuario Mat. Parif, 
tol. 240. Crete on Litt. fol. 56. b, See aw. It allo 


bgnifics an hedge. In an old book, ſome time belonging 
to the abbey of St. Au/lin in Canterbury, we find that 


King Stephen ſent this writ- to the (heriff and Juſtices of 


Kent in this manner : Stephanus Rex Anglorum, vicecrmit, 
& Juſticiarirs de Kent, fjalutem. Pracipio quot faciatis hg- 
bere ecilefig fanett Augultini & monachts hagam ſuan 
guam Goj.eold es dedit, fc, Cowell, edit. 1727: En 

Vaye, A hedge. dax. hag, melted into hey, whence 
hata. LDuod tetam diftam plateam inc.udere poſſint 
Mon. Ang. tom, 


| 2 | 
{-agvut. See Yaque and. Paquebut, 
tai, and Yavſia, A hedge, and ſometimes taken ſor 


a park or incloſure, valatum fuit, &c. fofſata haja & pa- 


latio, Bradt. lib. 2. c. 4c. num. 3. Hence hajement for 
Rot. Inq. 23, Ed. 3. in Scac de Fyreta, 
{ajebote, Is an irregular compound of the French 
haye, 1. ſ'pes, and the Sax. bets, compenſaito, and uled for 
a permithon to take thorns or tryth to make or repair 
hedges; or rather a mulct for breaking hedges. See 


with hail ſhot, 6 & 7 /Fill. 3. c 13. 
Daimeſugen. See Yamiora. 
{paicbanuum. See Yerebannum. 
Pair-powder. See Powder and ſhot, | 
Yawve. A ſort of hſh dried and falted, called commonly 


Per Eero: in the Weſtern parts of England, hackst, from 
Sax. paced, The proverb obtains in Kent, As dry as a 
hake Et in tribus copulis wiridts piſcis cum una viridt 


lynge, cum tribus congris, & cum una copula de hake, 

Antiquit, Parochial. pag 575, See Spelman's Gl ſary in 

Hakedus. 
Yaketon, A military. coat : Indutus ſuit Epi copus qun- 


dam armatura, quam aketon vi'gariter afpellamus. W alf. 


in Ed.-3.-::: | 
Half-z(0d See Lominiftration, deſcent. 
UDatf-haque- Sec Naque. | 
Half-wark, (Dimidia merke,) Is a noble. F.N, B, 
fel. 5. where, he ſaith, That in caſe a writ of right be 
brought, and the ſcitin of a demandant, or his anceſtor, 
alledged, the ſcifin is not traverſable by the defendant; 
but he may tender or profler the haif-mark for the inquiry 
of this ſeifin; which is in plain terms, that the demandant 
{hall not be 2dmitted to deny, that the demandant, or his 
anceſtor, was ſciſed of the land in queſtion, and to prove 
his denial ; and that he {hall be admitted to render half a 
mark in money, to have an inquiry made, whether the 
demandant, &c. were ſo ſciſed or not. And in this ſig- 
nification we find the ſame words in the Old Engli/h Nat, 
Brev. fel. 26, Know, that in a writ of right of an ad- 
vowſon brought by the King, the defendaut ſhall not 
proffer the ha!f-mark, &c. whereof Fitzherbert, ubi ſubray 
giveth this reaſon, becaule in the King's caſe, the _ 
any 
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dant ſhall be permitted to traverſe the ſeifin, by licence 
obtained of the King's ſerjeantz; to which effeCt ſee 
". N. B. fol. 31. f *. OTH JST HE 
7 Aippa) officers What perſons are intifled to re- 
ceive half- pay, 4 Geo. 1: cap. 3. ſer, 18. Rules for ap- 
plying | balf-pay, 32 Geo. 2. cap. 18. ſeft. 19, 25, See 
Soldiers. ; | ot 
' Þalj-ſeal, Is uſed in the Chancery for the ſealing of 


' Commiſſions to delegates, appointed upon any appeal, ei- 


ther in eccleſiaſtical or marine cauſes, 8 E/. 5. 
- Palf-tongue, See Medietas Linguae, Bs 
palifar, Provifions for buying and ſelling of wool 
there, 2 & 3 Phe & Ma. c..13. | & 
\ Þaligamot. . See Nalymote, hed 
palimote, See Nalmote, and Halymote, | 
palke, A hole z from the Sax. heale, angulus. Cowell, 
Haliwozfolk, 7. e. Helyworkfoik, or people who held 
lands for the ſervice of repairing or defending a church or 
ſepulchre, for which pious Iabours they were excuſed from 
ſeodal and military ſervices... Hugo epiſcopus Dunelmenlis, 
homines de epiſcopatu ſecum coegit ire in guerram Scotiz, & 
cum rediiſſent domt ab eo non licentiati, fectt eos apud Du- 


nelmum incarcerari. Yuod ipfi graviter” ſtrentgs, fecerunt | 


artem contra epiſcopum, ditentes ſe eſſe haliwortolk, & 
Je he ſuas tenere wh ; ro gd corporis H, Cuthberti, nec 
debere ſe exire terras epiſcopatus, ſcilicet ultra Tinam' & 
Teyſam, fro Rege vel epiſcopo. Hiſt, Dunelm. apud 
Whartoni Ang. Sac. part, I. p. 749% © © 
Pall, / Halla, Saxon healle) Ancicntly denoted a Chief 
manſon-houſe' or habitation ; which wotd we retain in 
many counties .of England to this day, eſpecially in the 
county palatine of Chefter, where every gentleman of 
quality's ſeat is termed a hall. In the C24 prick” 
tit. Chent. Terra Hugonis de Mountfort. '[1n Newcer 
hundred. ipſe Hugo tenet unam terram quam Azor Rot tenuit 
de R. E. ( Rege Edvardo) ine halla, 7. e. fine domo. Cowell, 
Oy INS FO COLE Ly. af 
 Hallage, Is a fee due for cloths brought for ſale to 
Blackwell-ball, in Londen. . Co. vol. 6. f. 62. b,* Alſo the 
toll due to the lord of a fajr or market, for ſuch commo- 
dities as are vended in the common hall of the place. 
Hallamaſs, The day of All-hallows,  'br AlE-ſaints,, 
Nov. 1. ne,of the croſs quarters of, the year' was com- 
monly ſo computed, in ancient writings, from Halymas to 
Candlemas. + | : | 
\ Hallamlhire, Is a part of Yorkhire, in which the 
town. of Sheffield ſtands. .21 Jac. cap. 23. ; Cowell, edit. 
7 Fait6itrd. The Danes, when they invaded this nation, 
had hatchets with- two, edges ; the $4x413 had a'Tike wea-! 
pon, ſo called from the Germ. hall, palatitum, and bard, 
bipennis ; which being adorned' with gold and jewels, was 
carried by noblemen,' atid from then the Engli/b had this 
weapon,, which, is {till uſed 'in princes, courts, Cowell, 
ea. 17927 BS ot Hur, W oS.w5 4 
Halmetug. _See-Yalymote,- © ft = Vf 0 00e 
Halmote, or 'Yalunote, (from the Sax: !heale}* 7, e, 


% 


am, vs 


,aula, and gemot, 1. e:. tonventus) Is that we' now call a} 


court-baron 3 and the etymology is the meetitg'vr the re- 

or. Omnis cauſa” terminetur/ vel 
| hundreds wel comitatu vel halinioto ſocam 'hdbentiumn;- vel 
dminorum curia, LL. Hen. 1. cap. 10. 'The name 1s 
.Nill.retained at Luſter, and other places in Herefort/hire, 
It is. taken ſometimes 'for a 'convention' of ' citizens. in 
their- public . hall, 'which was . alſo 'called folknrote' and 
hallmate. As \ih London every conpanye hath' a hall, 
wherein they keep their courts. ' 4 /n/?.” fol. 249. This 
' halmate and balimote are often confounded, though ori- 
ginally they were two diſtin courts. But the word ha- 


tenants were determined : from the Sax. heal, atrium, 
.and gemot, conventus, ' Leg. H. 1. cap.'9. So in I, 
Thorn, anno 11976. Ipfis Thanetenſibus afſerentibus' /e ad 
capitalem curiam beat, Auguſtini Cantuar. plactitandr cauſa, 
vel judicium ſuſtinendi, a 


Edit. 1727", 


' [viceom. &c, Cowell, (edit. 17279; 


, 
{mts rather Hgnifies the lord's court,” or a, covirt-baton [ue | 
_ heldin, the manor, in which 'the differences between the | hamma proti ſeems to'be' a narrow ſkirt, hem, or edge 
of ' meadow or graſs in the common field, See Kennet's . 


by lo mod? debere accedere,. ſed in ha-' 
Iimoto uo iz Thaneto eomhia ſua Judicia exercert,” Cowell, 
IE f6-$4 a> 3 eff P21 £1 85 1 


H AM 
| | Halsbergo; A coat of mail : from the Saxon hals, 7: 2: 
collum, and bergan, cavere. Tt was properly a defence for 
the neck.” ' Cowell, edit, 1927, T3 
 'Halsfang. See Healfang and Pillow. 
'Yalftead in Efſer, ' Miſdemeanors of (its ſpinners how 
panlted, 7 "Far. Fi 6 Ft 209 00 0010 NGS 10 | 
Haſymote, Properly an holy or ecclefiaſtical court ; 
howbeit there is a court held in London by this name, 
before the Lord: Mayor and ſhetiffs, for regulating the” 
bakers, and was anciently held on Sunday next before 
St. Thomas's day, 'and therefore called the halymote, or” 
holy court. The title thereof ran thus: 'Curia ſanttr' 
motus tenta in Guilhalda civitatis London. coram majere &- 


\ Halywecefolk, (Ranulphus Dei | gratia Dunelmenſis 


wercfolk ſalutem. Mon. Ang, 1 par, fol. 512. b.) Did 
anciently ſignify ſuch of the province of Durham, as held 
their lands: to defend the corpſe of St. Cuthbert,' and' 
claimed the privilege not to be forced' to go ont of 'the 
biſhopriek-. either by King or biſhop:' ' Hit: Dunelm. 
And Durham, in our year-books, is called Franchiſe de 
Werk. Selden. LNG | 

Ham, A houſe, alſo x village or little town : this is a 
termination of. many towns in Zng:and, as Nottingham, 
Buckinghani, Walſingham, &c., . | 

_ Hambles. See Hables) ff x ICAL 
 Hambling br Hanieling 'of dogs, Is the fame with 
expeditating. . Manwood's Fore? Law, cap. 16. ' num. $\ 
ſays, this is the ancient term that forefters uſed. for that 
matter ; and n#m. 12 he adds, Cannutus, in his 31lt canons 
doth call the /atving of dogs, genu-ſe1/ſio, which was a kind 
of cutting or laming of dogs in the hams, which the old 
foreſters, called hambiing. ' See' Etpeditate, ; 
* Hamlet, 'as alſo Hamel, 'and Vampſel, Are diminu- 
tives 'of ham, 'which ſignifres habitatior}. ' Camd.” Brits 
pag."149, 354" 'Kitchin hath hamel in the ſame ſenſe; 
who alſo uſeth hampſe/ for an old houſe or cottage decayed, 


to be the ſeat of a freeholder; for there he faith, the 
King beſtowed two manors and nine hamlets of land upon 


| the monaſtery of 'efminfter, for the keeping of yeatly 


obits for his 'wife 'Queen Eleanor, deceaſed, ' Spethran, 
making a difference: betwixt vi#/am integram, villam dimis 


que medietutem friborgt non obtinuit, hee oft ubt quinque 
capitales piegit. nin /int deprehinſi, "The ſtatute of Exon, 
14 E4. 1. mentions it thus: Les noſmes de toutes les villes 
& hamlets 'gie fort en ſon wapentate, &fc, TIL 
"' Pamellys, A hamlet. 
Aitus in-amelt6'e Chetham: 1/11. Thorn. 4 
Hamfare, Is by ſome taker to be the ſame with ham- 
facne, 1, e, the' freedom of a man's houſe ; from the Sax. 
bam,” dimus, 'and frith, pax, and hamfocne is from the 
Sax. ham, domns, and ſocne, immunitas ; but it ſeems ra- 
ther , that hamfare'is derived from the Sax, ham, dimus, 
and: fare,' iter vel progreſſio. '* $0 that hamfare is\a bveich 
of ,the peace, in a houſe z and this appears by Brompton, 
in Legibus Hen. 1.- cap.” 80. Si quis alium, in ſua vel alte- 
rius domo, '&c.” ſagittet vel lapidet, wel colpem often/ibilem- un- 
dequaq faciat, homſocne ef vel hamfare, 7. e, he is either 
guilty of a violent entry into the houſe of another, or of 
the breach of the peace in his own houſe ; for by the de- 
finition it 'appears that the offences are not the ſame. 
Cd, REO 25, ARG rg ts PAs Ci ngt 
+ 'Pamma, A'home-cloſe;- a (ſmall croft, or little mea- 
dow. — Duoddam pratunculum quod wicatur hamm, 


' Paroch, Antiq. pag. 135. Quatuor acras prati in Gore 


juxta hamam Gilberti. /b. p. 176, Computant de ſex 
alidis, ofto denarits receptis de duobus hammis prati in campo 
endleburg. 16. p. 572, In which latter citation 


JC NEL ETS | ISTIES yet 3, 
/-H$ammad,' Some ſort of | fiſhing-tackle ; perhaps the 
oles with which: they beat the' water, to drive the fiſh 


"into the nets. ' Corvell, edit. 1727. | 


6... Sanſben. 


Epiſcopus omnibus hominibus ſuis Francis & Anglis de haly-_ 


fol. 103. * Hanmilet, as Stow 'uſethi It in Edw. 3. ſeemeth 


diam, & hamletram, bath theſe words, [Tamlettam vero 


Cum 'dunbus (0iidis annut reds. 


} Þampton Court, Made an honour, &c. 31 H. 8. 
| cap; 5, We *% 4 3 ; 3&3 -Þ Fa 1 <3 4 


HA N- 
Wamſoken, Skene de Verbor. Signif. writeth it haim- 


ſuken ; and deriveth it from haim, a German word, fg- 
nifying a houſe, and ſachen, that is, to ſeek, ſearch, or 


| purſue. It is uſed in Scotland for the crime of .him that 

violently, and contrary to the King's peace, aſſaulteth a 
man in his own houſe, which (as he (ith) is puniſhable 
equally with raviſhing a woman. Signtficat ettam quie- 
fantiam miſericordie intrationis in alienam domum vi & in- 
juſte. Fleta, lib. 1. cap. 47. Our ancient records ex- 
preſs burglary under this word hamſecne. In a charter of 
donation from King Edmund to the church of St. ary, 
Glafton, we have theſe words, Concedo libertatem && po-. 
teſiatem, jura, conſuetudines & omnes forisfafturas omnium 
terrarum ſuarum, i. Burgherith & hundred-ſetena, athas 
& ordel & infangtheofas, hamſocne & fridebrice & foreſiel 
& toll & teum, in omni regno meo, &c. It ſignifies allo a 
franchiſe or privilege ſo called, granted to the lords of 
manors, whereby they hold pleas, and take cognizance of 
the breach of that immunity. Cowell, edit. 1727- | 

HBanaper, A ſtamp duty continued for making good the 
revenue of the hanaper, 23 Geo. 2. C. 25. PEN 

Hand-bo2ow, A ſurety, a manual pledge, that is, an 
inferior undertaker ; for head-borow 18 'a 
inſtrument. Spelm, _ | | NY EE ue 

Pand in and hand out, Is the name pf an, unlawful 
game, prohibited by 17 Ed. 4. c. 2. En had 
| Handful, Is four inches by the ſtandard. Stat. 33 
H. $85 Ss: | po {4 NP 

Hand-grith, Peace or proteCtion given by the King 
with his own hand. So among the compacts ,of Alured 
and Guadrun, ſet. 1. Et hoc eft primum ediftum eccleſie, 
pax inter parietes ſuos, ut Regis hand-grith ſemper incon- 
wulſa permaneat. This is the meaning of that paſſage in 
the 13th chapter of the Laws of, King Hen. 1. Hec mit- 
tunt haminem in miſericordia Regis, infrattio pacts quam per 
manum ſuam dabit alicui. This is what we call battery. 
Cowell, edit. 1727- | 

Hand-gun, Is an engine .prohibited to be uſed, and 
carried about, by the ſtatute 33 Hen. 1. cap. 6e And 
though a dag was invented of late time, and after the 
making of the ſaid aft, and is not known by the name of! 
a hand-gun, but by its own ſpecial name, yet the carrying 

a dag is within the at. See Co. {ibs 5. fol. 71, 72. See 
un. | | | : | 

Hand-habend, A thief apprehended in the very fact, 
having the ſtolen goods in his hands. Ne foriſbannt- 
tum, aut furem, hand-habendum, Francigenam ve! An- 
glicum, ultra duodecimum atatis annum, & 8 denarias va- 
lentem, impunitum tranſeant, Leges Hen. 1. cap. 59. 
Fleta, lib, 1. cap. 38. ſect. 1. and Bracton, lib. 3. traft. 
De Corona, cap. 33. ſet. 2. | _ | 

Hand-habend, (Sax. hebbendre handa) Si quis hominem 
liberum latrocinium ſeu rem furatam ſecum deferentem (quem 
hzbbendre handa vocant), comprehenderit, &c. Council. 
Berghamſted, anno 697. See Yond-habend. | 
Handicrafts, See Aliens, Artificers, Manufactures, 
Trade. | | — 

Pandy-warp, A kind of cloth made at Cock/hall, Bock-' 
ing, and Braintree, in Eſſex, and mentioned in the ſtatute 
4 & 5 Phil. & Mar. 5. | 

Panifare. See Yinefare. ef ; 

Hanig, Some cuſtomary labour to be performed. We 
read in the Monaſt, 2 tom. pag. 204. Et fint quieti de 
operibus caflellorum, parcorum, pontium & de clauſuris & dt 
carreio & ſumagio & hanig, -& regalium domorum edifica- 
tione & omnimoda operatione. | a | 

Hankwit, or Bangwite, (from the Saxon hangar, 7z. e. 
fuſpendere, and wite, mulfa,) Is (according to Raſtal) a 
liberty granted to a man, whereby he is quit of a felon or 
| thief, hanged without judgment, or eſcaped out of cul- 
tody, We read it interpreted to be quit de /aron pendn, 
ſens ſerjeants le roy, i. e, without [legal trial ;, and elſe-| 
where, ulfla pro latrone preter juris exigentiam ſuſpenſo 
. vel elapſo. : It may perhaps alſo ſignify a liberty, whereby 
a lord challengeth the forfeiture due to him, who hangs 
himſelf within the lord's fee. See Bloodwit, It ſeems. 
| to be fo in Conſuetud, ex Domeſday, by Dr. Gale, viz. 
Hangenwithum faciens in crvitate 105, dabit, Cowell, 


ſuperior or chief | 


H# 4A k 


Ric. 2, c. 1. A ſtamp duty continued for making good 


Clerk of fhe hanaper, & * * 
Han6ver, The precedence of the Hamwver family, 10 

Ann, © 4+ See King, &c. ES | 
Hanſe, According to Ortelius, in the Index to his 

Additament to his Theatre, verb. An/iatici, is an old Gothic 


word : it ſignifieth a certain ſociety of merchants com- 


bined together for the good uſage and ſafe paſſage of 
merchandize from kingdom to kingdom. This fociety 


vileges of Princes reſpeCtively within their territories. It 
aples, where the Almain or 


At firſt there were ſeven towns ſo called, 


3 Geo. 1. c. 10. 


Nuſances from the tin-works to the harbours in':De- 


vonſhire and Cornwall prohibited, 23 H. 8. cap. 10. 27 
H. 8. c 23. | == 9 Et pn 
A duty on ſhips for the repair of Dover harbour, 25 


Eliz, c. 6. 31 Eliz. c. 13., 35 Eliz. c. 7. ſ. 28. 44 


Eliz.  c. 9. f- 35. 1 Jac. 1. c. 32. 13 & 14 Car. 2» 
0.27. 11& 12. 3.75. 2 > or. Se 9 Ge 
I. £,' 30. , 10 Gee. 1, c, 7. 11, Geo, 2. 6.79. © 
For repairing the harbour of Ellenfeor, 22 Geo. 2. c. 6. 
89 £200 2. C. It of Thor 625 ty | 
For repairing the pier of //fordcombe, 4. Geo. 2. C. 19. 
For tame Berea Leith, £292: Cy, 
For the repair of Lime harbour, 35 Eliz. 7. | 29. 
For making a baſon at Liverpoo/, 8 Ann. c. 12, 11 
Geo. 2. C. 32. | | | 
For repairing the piers of Margate, 11 Geo. 1. C. 3- 
| For recovering the harbour of Minehead, 12 & 13 W. 
J- C. 9, 10 Ann. c. 24, 11 Geo. 2. c. 8. 


edit. 1727. ER 
6 | 


For repairing New Haven, in Sufſex, 4 Geo. 2. $17 
| Ws or 


Hatiaper, or Hanper of the Chancery, Seems to fig-' 
nify the ſame as fi/cus originally does in Latin. 19. 


the revenue of the hanaper. 23 Geo. 2. ap. 25. See 


was, and in part yet is, endowed with many large pri-' 


H A R PNG > > -..- x 


For pulling down piles and fiſhgarths in the Ouze and | dens de Philolog, lib, 10. And if the King or Queen ds 
' Humber, 23 Fr 8. c. 18. | oh hunt him, and he eſcape away alive, then afterwards he 
Parton harbour in Cumberland, 4 Ann. c. 18, 11 Geo. is called a hart-royal : and if the beaſt, 


, : | | | by the King or 
1+ © 16. 5 Geo. 2. C 13. Queen's hunting, be chaſed out of the foreſt, and ſo eſ- 


For preſerving the harbour of Catwater, near Plymouth, | cape, proclamation is commonly made thereabout, that, 


$ Ann. Ce. 8. | | RED regard of the paſtime that x beaſt hath ſhewed to 
For improving the harbour of Poole, and aſcertaining | the King or Queen, none ſhall hurt or hinder him from 

the harbour duties there, 29 Geo. 2, c. 10. | ; returning to the foreſt ; and then he is a harz-royal pro- 
For enlarging Ramſgate harbour, and repairing Sand- | claimed, 


-'þ- aa Ged. 2> 0+ .40- Yarth-money, See Yearth-money. And Parth-ſilvec 
ny the laying of ballaſt at Rye and J/Vinchelſea, 2 & 3|and Yarth-money. See Chimney-money Lan y" rv 


Ed. 6. C. 30s | . | pence: 
For Bud, of the harbour of Rye, 7 Geo. 1. c. 9. 9] HYacveft wozkmen, May be licenſed by Juſtices of 
Geo. 1. c. 30+ 10 Geo. 1, C. 7. 11 Geo. 24 C. 7. peace to go into other counties to work, &c. Stat. 13 
For the repair of Scarborough pier, 37 H. 8. cap. 14.|& 14 Car. 2, Ga 12, * ? 


5 Geo. 2. 11. 25 Geo. 2. C 44+ How far exempted from 5 Eliz. concerning labourers, 
Wears and engines in the haven of Southampton may be|and 13 & 14 Car, 2. concerning the removal of poor 


pulled down, 11 H. 7. c. 5. 14& 15 H.8. c. 13. perſons, 5 Eliz. cw 4. /. 23. I3 & 14 Car. 2. ce 12. 


ql For repair of Southwold harbour, 2o Geo. 2. & 14-|/+ Þ. : | 

4 30 Geo. 2. c. 58. | Yarwich, Proviſions for its fortifications, 7 Ann. c. 26. 
- " For improving Sunderland harbour, 13 Geo. 1, cap. 6.| 8 Ann. c 21. 

S 20 Geo. 1. c. 18. EEE 


Haſpa, The haſp or claſþ of a book. In the ſtatutes 
For the harbour of Watchett, 7 Geo. 1. c. 14. of the cathedral church of St. Paul, in London, it was Or- 


For preſerving eymouth harbour, 22 Geo. 2. c. 22. dained——Ur ſervientes eccleſiz aſſeres & haſpas librorum 
For the repair of hithy harbour, 1 Ann. /l. 2. c. 19. | ſuts ſumptibus reparari facient, ji per culpam illorum confrin- 
7 Geo. 1. c. 16. 8 Geo. 2. c. 10. 23 Geo. 2. Cc. 39. gantur,—Liber Statutorum Eccl. Paulinz London. MS. 
For improving the harbour of Whitehaven, 13 Geo. 2.\ fol. 29. a. Sacri/ta curet quod libri bene higentur & haſ- 
C. 14s | | pentur, &c. Ib. 6, 39. b. 
\ For repairing Yarmouth haven, 22 Car. 2. c. 2. 29| Yafta pozci, A ſhield of brawn.— Johanna de 
Car. 2c. 10. . 1 Fac. 2-. e. 16, ' 1 #. & M. c. 11. Muſegrave tenet in Blecheſdon de Domino Rege per fſer- 
10& 11. 3.c. 5. 1 Ann. fl. 2.6.7. 9 Geo. I. c. 10. | vitium deferendi Demino Regi unam haſtam porci pret. 11 
20 Geo. 2. c. 40. 23 Geo. 2. c 6. | den. cum fugaverit in parco ſuo de Cornbirie«s Paroch, An- 
For ereCting a pier for the proteQtion of veſſels at the | t1quit. fo. 450. | 
port of St. Jves, in Cornwall, 7 Geo. 3. C. 52. |  VYatches, or Yaches, (mentioned in the ſtat. 27 H.8. 
For repairing and improving the harbour and quay of| 23. by the name of hatches and tits) Are certain dams 
IWells, in the county of Norfolk, g Geo. 3. Cc. 8. | or mounds made of rubbiſh, clay, or earth, to preyent 
For wy the duties granted by ſeveral aQts for | the water iſſuing from the ſtream-works and tin-waſhers 
repairing the harbour and quay of //atchet, in the county | in Cornwall from running into the freſh rivers. And the 
of Somerſet, 10 Geo. 3. * 24. | tenants of Baly/toke, and other manors there, are bound 
For continuing the powers granted by ſundry acts for| to do yearly certain days works ad 1a bacches. Survey of 
ſecuring and keeping in repair the harbour of Minehead, | Cornwall. | | | | 
| in the county of Somerſet, 10 Geo. 3, c. 26, Hats and caps, Shall be fulled by hand, and not in a 
_ Þardwice, Domeſday, tit. Glowec, Burg. lumicare.—| mill, 22 Ed. 4+ 5. | 
in Wales ſunt tres hardwices, lumechare, Ps, & di-| 'The price of them limited, 4 FH, 7-c. 9. 3 H.8. 
mid, & in his ſunt 8 carucate & 11 willam. Spelman ſeems| c. 15. 21 H. 8. c. 9. 1 Mar. Re. 2. c. 11. IO 
20 interpret it a hard village, and Du Freſne falls into a] Hatters may buy middle wool-yarn, 1 Ed. 6. c. 6, 
; perfe&t blunder upon the word. It ſeems rather to] /. 4. | 
t : mean heord-wic, the herdſman's village, as Ceorlton, the Regulation of the trade of making hats, dornecks, and 
b; Churls-town : whence Herdwick and Charlton are now the| coverlets in Norfo/t, 5 & 6 Ed. 6. c. 24. | 
names of very many places. Cowell, edit. 1727. Engroſling hats, &c. prohibited, 1 Jar. ff. 2. c. ir. 
 Hare-pipes. See Game. | | DireCtions for the making hats and caps, 3 & 4 E4. 6. 
TH Hariot. See ÞPeriot, X | Es {<2 fe 5. 8 El. c. 11, 
IF PÞarnes, (German herniſch,)  Signifies all warlike in-| None to make hats who have not been apprentices, 8 
E- ftruments, a word often uſed in our biſtories, viz. Hove-| El. c. 11. f. 2, | | 
den, pag. 725, Miſſas ab eo cum hernafio ſuo in Angliam : Perſons obliged to wear woollen caps on the Sundays, 


and in Matt. Paris, Vita Santi Alban, pag. 98. made in England, 13 El. c. 19, Repealed, 39 El. c. 

- Yarneſs-plate, - To what duties liable, 2 /. 2. eff. 2.| 18. /- 45: | | NE; 
cap. 4. ſet. 27. E208 | | DireEtions for the true making of hats and felts, 1 
- | Haro, Parron, An outery, or hve and cry after fe-| Zac. 1. c. 17. | 


Jons and malefaQtors. — Cubicularius epiſcopi Elienſis | How many apprentices a hatter may take, 7 Face 1. 

-'Willielmum de Holm interfect. Margareta ſoror in-| c. 17. f. 3+ Sa | | 
 terfefti ſecuta oft epiſcopum clamare terribili vociferans har-| No aliens to be hatters, 1 Zac. 1. c. 19, ſc 4. 

-ron ſuper te Thoma de Lylde, harron, harron ſuper te, tu] Hats and caps may be exported duty free, 11 & 12 
®z enim interfeciſli fratrem meum Willielmum de Holme, W. 3. cf. 20. fe 1. | | 
B -harron ſuper: te, harron. Hiſt. Elien.. apud IWhartoni| No hats or felts to be exported from the plantations, 
* Angl. Sacr: par, 1. þ. 658, See the original of this| 5 Geo. 24 Ce 22. - | | | 

.clameur de haro among the Normans, in La .Coutume de| Hatters in the plantations to have but two apprentices, 


Normandit, or MM. Henry Baſnage, vol. lt. pag. 104. and not to employ negroes, 5 Geo. 2. c. 22. 7, & 8. 
 Yares, See Game. | | See Manufactures. | 


Yarquebuſs, The ſame with Yaquebut. Haubergets. See Yaberjecs, | | 

Harriers, ( Harrefi canes) Harriers or hounds for| Yaubergettum, The ſame with hal/berga. Fleta, lib. 
hunting "the hare,——Johannes le Bay tenet duas hidas| 1. cap. 24+ par. 12. It otherwiſe ſignifies a kind of 
terre de Domino Rege in Bockhampton per ſerjantiam <uſ-| woollen cloth. 'See Yaberjedts, : 
todiendi unam mutam caniculorum harreCtorum (7. e. one} MNavedelond, A head-land, now commonly a had- 
pack of beagles, or ſmall harriers kd cu/lum Domini | land, whence the head-way or had-way. Paroch. Antig. 
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' Regis. Cart. 12 Ed. 41. 


P+ 587» | 
Yarriſon, John. See Longitude. Havens. See Yarbours. | 
Hart, Is a ſtag of five years old complete. . Manwood's| Haverfozdweft, Made a borough and county, 33 & 34 
Foreſt Laws, cap. 4. numb. 5. which he hath out of Bu-| Hen. 8, .c« 26, 1 | 
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Haulg, | 


H AW 

Paula, A haven : Duas partes decimarum. de haulis, &c. 
Monaſt. 1 tom. 564. 

Haur, (LL. //ill, x. cap. 16.) Seems to be there uſed 
for hatred ; from the French, haire, to hate. Cowell, edit. 
1727. | oy | 
 Panthover, (Homo loricatus) A man armed with a 
coat of mail. Et factends ſervitium de hauthoner, quan: 
tum pertinet ad prediflam villam, Charta Galfridi de 
Dutton, tempore Hen. 3 ; 

Vaw, (ſrom the Sax. haga) A ſmall quantity of land 
ſo called in Kent; as a hemp-haww or b:an-haw, lying near 
the houſe, and encloſed for that uſe. Saxon D:4, . But 
Sir Edw. Coke (on Littl, fol. 5. b.) ſays, in an ancient 
plea concerning Fever/ham in Kent, hawes are interpreted 
to ſigniſy manjroms Camden ſays, that hawgh or howgh 
ſignifies a green plot in a valley, as they uſe it in the 
North. Cowell, edit. 1727. 

Paward, See Panward. 


Hawberk, (French haubert, lrica) He who holdeth 


land in France, by finding. a coat or ſhirt of mail, and. 


to be ready with it when he ſhall be called, ts faid to 
have Hauberticum feudum ; whereof Hotoman writeth thus, 
Hauberticum feudum Gallica lingua vulgo dicitur pro lort- 
catum, i. datum vaſſalla ea conditione, ut ad edictum lori- 
catus ſive cataphratius fit prafin, Nam ut lorica Latins 
proprie tegmen de l:r0 falum, quo majores an bello utebantur, 
&c. frequenti{jime autcm pro anea armatura integra uſurpa- 
tur ; fic apud Gallos haubert proprie loricam annults contex- 
tam fignificat, quam vulgus cote de maille appellat. Hotom. 
in verb. feudal. verbo. hauberticum feudum. Hazberke, 


with our anceſtors, ſeemeth to ſignify as in France a ſhirt 


or coat of mail, and ſo it ſeemeth to be uſed, 14 E4. 1. 
/lat. 3. cap. 6. though in theſe days the word is other- 
wiſe written, as haltert, and ſignifies a weapon well 
enough known. | | 
Hawes, In Domeſday- Bock fignihes manſions or dwell- 
ing houſes. | : | 
Hawes, Small veſſels of burden to carry goods in the 
river Thames from Feverſham, &c. to Londen, ſuch as are 
ſti'l called boys. Cowell, edit. 1727. 
Hawticrs, Thoſe deceitful fellows that go from place 
to place, buying and felling braſs, pewter and” other 


merchandize, that ought to be uttered in open market : 


the appellation ſeemeth to ariſe from their uncertainty, 
like thoſe that with hawks ſeek their game where they 
can find it; you may read the word 25 Hen B. c. 6, and 
33 Hen. 8. c. 4. We now call thoſe hawters that go up 
and down the ftreets crying news books, and felling by re- 
tail ; and thoſe who ſell them by wholeſale from the preſs 
are called Mercurics. Cowell, edit. 1927, _ 

Hawkers of unſtamped news-papers to be ſent to the 
houſe of correQtion, 16 Geo, 2. c. 26. |. 5. 

Hawkers and Pedlacs Stat. g WF. 3. cap. 27. ſe. 1. 
There ſhall be paid to his Majeſty by every hawker, 
pedlar, petty chapman, or other trading perlon, going 
from town to town, or to other mens houſes, and tra- 
velling either on ſoot, or with horſes or otherwiſe, carr y- 
ing to ſell any goods, a duty of 4/7. for each year; 
and every perſon ſo travelling with a horſe or other 
beaſt bearing or drawing burden ſhall pay 4. a year 
for each horſe or beaſt, over and above the other 4 /. 

Set. 2. Every pedlar, &c. ſo travelling, upon receiving 
his licence ſhall pay unto ſuch perſons as the Lords Com- 
miſſioners of his Majeſty's "Treaſury ſhall appoint to be 
commiſſioners for licenſing hawkers, pedlars, and petty 
chapmen, not exceeding three, or any perſon deputed by 
them, one moiety of the duty, and give ſecurity by bond, 
with one ſurety to be taken in his Majeſty's name, for 
the payment of the other moiety at the end of fix calendar 
months, unleſs the party ſhall chooſe to pay down the 
other moiety ; in which caſe he ſhall be allowed 2s. in 
he pound for prompt payment. - W 
; $2. 4.46 oo Teck hawker, &c. be found trading 
without licence, fuch perſon ſhall forfeit 12/. one moiety 
to the informer, and the other moiety to the poor of the 
_ pariſh; and if any perſon fo crading, upon demand made 
by any juſtice of peace, mayor, conſtable or other officer 
of the peace, of any town corporate or borough where he 


ſhall fo trade, ſhall refuſe to produce hs licence, he ſhall} | 
ONE | | 


HAW.-< 
forſeit 5 /. to the churchwardens of the pariſh to the uſe 
of the poor, and for nonpayment ſhall ſuffer as a vagrant, 
and be committed to the houſe of correction. of 

Seft. 4. The commiſſioners, or any two of them are 
required upon the terms aforeſaid to grant a licence to 
every hawker, &:c. for which licence there ſhall be taken 
only 15s. unleſs ſuch hawker, &c. ſhall travel with horſe 
or other beaſt, and in that caſe there ſhall be paid 2 s. 
over and above the duties ; and the commiſſioners ſhajj 
keep a diſtinEt account of the duties, and pay the money 
into his Majeſty's Exchequer upon J/edne/day in every 
week (unleſs a holiday) and then on the day aſter ;_ and 
upon negle£Et of the ſame ſhall incur the penalties as other 
the officers of the Exchequer. 

Sef. 5. If any perſon ſhall forge any licence, or travel 
with ſuch forged licence, ſuch perſon ſhall forfeit 50/7. 
one moiety to the King, and the other moiety to him 
that ſhall ſue for the ſame, to be recovered in any of hig 
Majefty's courts at JYefmin/ter, and ſhall be ſubje& to 
fuch other penalties as for forgery. 

Se. 6. Any perlon ſued for putting in executing this 
act, may plead the general iſſue Not gui'ty z and if the 
plaintiff be nonſuit, &c. ſuch defendant ſhall have treble 
coſts, 

See? 7. If any conſtable or other officer ſhall negle&t 
to be aſſiſting in the execution of this act, being required, 
and being thereof convicted by the oath of one witneſs 
before any Juſtice of peace, he ſhall forfeit 40 5. to be le- 
vied by diſtreſs and fale of goods by warrant of ſuch 
Juſtice ; the one moiety to the poor of th2 pariſh, and the 
other moiety to the informer, 

Se@2. 8. It ſhall be lawful for any perſon to ſeize any 
ſuch hawker, &c. till he produce a licence, or if he' be 
found trading without a licence, for ſuch time as he may 
give notice to the conſtable or ſome pariſh officer to carry 
luch perſon before a Juſtice of peace ; which Juſtice is re- 
quired, either upon confeſſion of the party, or precf by 
witneſs, that the perſon had fo traded, and no ſuch 
licence ſhall be produced before the Juſtice, by warrant 


to cauſe the faid 12 /. to be levied by diſtreſs and: fale of 


goods. | | RILOE TIN 

Se. 9. This aft ſhall not prohibit' any. perſon from 
(elling aQts of Parliament, forms of © prayer, proclama- 
tions, gazettes, licenſed almanacs, or other privted- pa- 
pers licenſed, or any fiſh, fruits or victuals, nor to hinder 
any makers of goods within the kingdom,' or their chil- 
dren, apprentices, agents, or ſervants, from carrying or 
ſelling the goods of their own making ; nor-any tinkers, 
coopers, glaſiers, plumbers, ' harneſs-menders' or other 
perſons uſually trading in mending kettles, tubs, houſhoid 
goods, or harneſs, from going about and carrying materials 
tor mending the ſame. INE II6-- | 

Seft. 10. There ſhall be kept in his Majeſty's Exche- 
quer, in the office of the auditor 'of receipts one book, in 
which all monies. paid by virtue of this aCt ſhall be 


entered. k ION 

Sc, 11, If any officer in the Exchequer ſhall miſapply 
any of the monies, ſuch officer ſhall forteit his office, and 
be incapable of any place of truſt, and ſhall pay the treble 
value of any ſums ſo miſapplied to the perſons grieved, 
their executors, adminiſtrators or aſſigns, who will ſue 
for the ſame in any of his Majeſty's courts at J/:/min/ter, 
wherein no eſſoin, &c. privilege of Parliament, ' or other - 
privilege ſhall be allowed. . TY 

Sect. 12. Nothing herein ſhall hinder any perſon 
ſelling goods in any public mart, market, or fair,  .. 

Seft. 14. It ſhall be lawful for the commiſſoners. of 
his Majeſty's Treaſury, out of the monies raiſed by this 
act, to pay to the commiſſioners, their clerks or other 
perſons, ſuch ſums of money as they may deſerve for their 
lervice. 0 F 

Se. 15. This aCt ſhall not extend to give power for 
the-licenling of any hawker, &c, to ſell any wares in any 
city, borough, town corporate or market town, otherwiſe 
than might have been done before, | 1 

Theſe duties are made perpetual, and made: part of the 
aggregate fund, 3 Ann. Cap. 4. 7 Ann, cap. 7« and 1 Geos 
Il, CaPe I2. « «#4 k b Ip E- | 
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. ſell the ſaid manufactures. 


8. 

Stat. 3 Ann. ©. 4. /. 4. Every perſon who being 
aCtuaily trading as a hawker, Fc. ſhall _ upon demand 
have his licence ready, ſhall forfeit as if he had traded 
without a licence ; and in caſe any perſon ſhall lend his 
licence," the perſon lending, and the perſon trading under 
colour of the ſame, ſhall either of them forfeit 401. one 
moiety to the Queen, and the other moiety to him that 
ſhall ſue for the ſame in any of her Majeſty's courts of 
record, 

S-&2. 14. Perſons trading in the woollen or linen ma- 
nufactures of this kingdom, -and ſelling the ſame by 
wholeſale, ſhall not be deemed hawkers, pedlars, or petty 
chapmen, within any act; but ſuch perſons, and thoſe 
immediately employed under them, may carry abroad and 
See Bonr-lare. | 

Stat. 4 Gez. 1. c. 6. No maker or wholeſale trader in 
Engl /> bone-lace, ſhall be deemed hawker, -pedlar, or 
petty chapmian, _ 

12a”, (Haya, French haye,) A hedge, an incloſure, 
anciently fenced with rails, as in Can#- Foreft there were 
ſeven ſuch, and one in moſt parks ; ſom: times it is uſed 
ſor the park itſelf, ſometimes for a hedge or hedged 
ground, Unzver/is capitulum Þ. Petri Ebor. conceſſiſſe ad 
firmam titam hayam nofiram de Langerath cum ſolo c5uſdem 
hayx, bruera, mar;/co, & omnibus aliis pertin. reddendo 
inde annuatim nobis tempore pinguedinis unum damum, & 
fermiſone tempore unam damam, &c. Pat, 13 Kalend, 
Jan. anno 1279. 

Yoy anv ha+-market, Regulations concerning the 
hay-market at /Ye/lmin/ter, 2 I. & M. ft. 2. c. 8. Pro- 
vitions for preventing fraud in the ſale of bay and ſtraw 
there, 31 Geo. 2. c. 40. | 

Yan, The fame with UYaia, 

{)an-oote, . Is derived from the Sax. hag, 1. e. a 
hedge, and bete, z. e. a mulct or recompence tor hedge- 
oreaking, or rather, a gight to take wood neceſſary tor 
making hedges, either by tenant for life, or for years, 
though not expreſſed in the grant or leaſe. It 1s men- 
tioned in the on. 2 tom. page 134. Ht concedo et ut de 
bo/co meo heybot, &c. And in the ſame place hu/vote ſig- 
nifies a right to take timber to repair the houſe. Fohn 
Fitz-Nigel, foreſter of Bern«v93d, had, in dominico boſci 
demint Regis, huſebote & heybote pro cufledia didte foreſte 
Paroch. Antiq. pag. 209. _ | | 

Hays. See Game, 

Hayward or Yaward, Is a compound of two French 
words, viz. haye, i. e. ſepes, and garde, i. e. cu/tadia, 


_ and ſignifies one that Keepeth the common herd of the 


town ; and the reaſon may be, becauſe one part of his 
olhice is to look that they neither break nor crop the 


| hedges of encloſed grounds: he is an officer ſworn in the 


lord's court, and the form of his oath you may ſee in 
Kitchin, fol 46. ns 
{azaiders, Are ſuch as play at hazard, a game at dice 
ſo called ; bazarder or communis ludens, ad faiſos talos ad- 
Judicatur gued per ſex dies in diverſis locis ponatur ſuper collt- 
frrigium, Inter Flac. Trin. 2 Hen. 4. Suflex, 10. 
YYeadbozow, (from the Saxon head, id eft, caput, W 
borg, 1, pignus, ) Significs him that is chief of the fran#- 
pledge, and him that had the principal government of 


them within his own pledge. And as he was called 


heads borow, ſo was he alſo called burrw-head, burſholder, 
third-borow, tithing-man, chief pledge, or borow-tider, aC- 
cording to the diverſity of ſpeech in ſeveral places. Ot 
this ſee Lambard in his Explication of Saxon words, verbo 
Centuria, and in his Treatiſe of Con/lables, and Smith de 
Rep. Angl. lib. 2. cap. 22, The ſame oflicer is now called 
a conſtable. The headborough was the chief of the ten 
piedges, the other nine were called handboroughs or plegii 
manuales, i. ee inferior pledges, See Fribourg. 

Hcad-land, Is the upper part of ground left for the 
turning of the plough ; whence the head-way, Paroch. 
Antiq. 587. 

Hrav-pence, Was an exaction of 407. or more, 


heretofore collected by the ſheriff of Northumberland of 


the inhabitants of that county twice in ſeven years, that 
is every third and every fourth year, without any ac- 
count made to the King, which was therefore by the 
Vor. ll, NY 86. 


HET | 


Common fine. 

Head. ſilver. See Head-pence. 

Healfang or Þalsfang, (Collifirigium) Is compound- 
ed of two Saxon words hals, i. e. collum, and fang, 
captura ; pena ſcilicet qua alicui collum flringatur, (cl- 
aſtrigium.) See Pillocy. But healfarg cannot ligniſy 
a pillory in the charter of Canutus, de Foreftis, cap. 14: 
Et pro culpa folvat Regi decem ſolidos quos Dani wocant 
halfehang. Sometimes it is taken for a pecuniary puniſh- 
ment or mulct, to commute for ſtanding in the pillory, 
and is to be paid either to the King or to the chief lord. 
V1. Qui faiſum teſtimoniam dedit, reddat Regi wel terr& 
Domino halfeng. Leg. H. 1. cap. 11. Cowell, edit, 1727, 

Zealgemot. See Yalvmor. | | 

Hearth-money. See Chimney-money. 

Heath. See Game. | 

Hebber-man, A fiſherman below Lond;n-bricg:, who 
bſhes ſor whitings, ſmelts, &c. commonly at ebbing-water, 
and therefore is fo called, Mentioned in Az. for the 


page 19. ſays, they are a ſoit of poachers, or unlawſul 
catchers ot fiſh in the river of Thames, 

Hevberthef, The privilege of having the goods of a 
thief, and the trial of him, within ſuch a liberty. In 
a Charter of Edward the Conleflor to the abbey of St. 
Edmund — I/las reflitudines videl. hanſokne, & grith- 
brech, & forlſtall, & ferdwite, & hebberthef, & frith- 
Cartular. $. Edmundi MS. fo!. 103. 

Yebving wears, (mentioned in '23 Hen. 8. cap. 5.) 
Are wears or engines made or laid at ebbing-water for 
taking hſh Czmell, edit, 1729, 

Devdomadius, The weeks-man, or cancn or pre- 


of the choir, and the offices of it for his cwn week. 
Gamalte] Clifton el/e&us in decanum Hereford. 5 Jul. 1529. 
Milo Rogan prebendarius de Prefton fuit tunc hebdomadius, 
eoque pretextu cpituli prafidens. — Regiſlrum Caroli Bathe 
Epiſcopi Hereford, MS. penes Johanunem Epiga Norwie. 
Cowell, edit. 1727... 

Vevvomaz, (Gr.) A week. Julius Ceſar divided the 
year into twelve months, each month into four weeks, 
and each week into ſeven days, according to the number 
of the ſeven planets. 
Skene de verbor. Signif. verbo Hebdomas, 

Heck, Is the name of an engine to take fiſh in. the 
river Owſe near York, anno 23 Hen. 8, cap. 18. and 
Feccagium, which occurs in our records, may be the rent 


Cowell, edit. 1727. - | | | 

Devo, A hithe or port, a wharf or landing-place ; as 
in this charter of Adelida, wife of King Henry 1. 
Sctant preſentes & futuri gued eg9; Adelid, Det grot a 
Anglorum Regina, dedi ecclifiz ae Radings unoguoque anno 
in Natali Donint centum ſolides de heda mea ad faciendem 
annive ſarium Domini mei Regis Henrici, & vols & firmiter 
pracipio quad ipfi fint primi centum ſolids qui fingulis aunis 
exierint & haberi petcrint de predifia heda mea London, 
Tit. &c, Cartular. de Radinges: MS. fol. 5. a. Cowell, 
edit. 1727. | 

Hedagium, Toll or cuſtom paid at the hithe or wharf, 
for landing goods, &c. from which cuſtomary duties ex- 
emption was granted by the King to ſome particular per- 
ſons and ſocicties.—Sintque abbas & munachi de Radinges 
& homines eorum & res ipſorum quieti de hedagiis & theio- 
neis, & omnibus exattionibus & conſuetudinibus per totam An 
gliam. Cariular. Abtatiz de Radinges, MS. f. 7. a 

3\edge-bote, Is neceſſary ſtuff to make hedges, which 
the leſſee for years, &c. may of common right take in h's 
ground leaſed. | 

Hedge-bzeaking. See IDood. 

DYegira, The Mahometan ra, or computation of time, 
beginning from the flight of J{ahomet from Mecca, which 
was July 16, an. Chrift, 622, 

Pemjare. See Pinefare. | | 

Þeir, (Heres) Though ihe word be borrowed of the 
Latin, yet it hath not altogether the ſame ſignification 


3 A F with 


Thames Jury, printed 1632. Stow in his Survey of London, 


bendary in a cathedral church, who had the peculiar care 


See more of this matter at large, 


paid to the lord of the fee, for liberty to uſe thoſe engines. 


| 


ſtatute of 23 Hen. 6. caps 7. aboliſhed for ever. 5Ses| 


H-:'B::-1 


with us that it hath with the Civilians ; for whereas they 
call Hered:'m, qui ex te/laments ſuccedit ih wuniverſum jus 
tr/latoris ; the Common Law calls him herr, that ſucce«s 
by right of b;ood in any man's lands or tenement. in tee ; 
for by the Common Law no-hing patleth jure hereditatis, 
but only fee ; moveables, or chattels, immoveadles, are 
given by teitiment to whom the teſtator lilteth, or elſe 
are at the difpofition of the ordinary, to be diſtributed as 
he in conſcience thinketh meet. Cafſanaus in Conſurtud, 
Burg. pag. 999. hath a diſtinction of heres, which, in 
ſowe fort, accordeth well with our Jaw ; for he faith, there 
is heres ſangutnts & bereditatiss And a man may be 
heres ſanguinis with us, that is, heir apparent to his fa- 
ther or anceſtor; and yet may, upon diſpleaſure, be de- 
ſeared of his inheritance, or. at leaſt the greateſc part o! 
it. Every cir having Jands by deſcent, is bound by the 
binding acts of his anceſtors, if he be named : for Yr: 


ſentit commodum, ſentive delet & anus. Co. on Litt, (ol. 
7,8. Covell edit, 1727, 


An heir, faith Lord Che, in the legal underſtanding of 


the Common Luv, is he to whom lands, tenements, 01 
hereditaments, by the act of God and right of blood, do 
deſcend, of ſome eltate -of inheritance. Ce Lit. 7, b 
3 G9. 12. be | oh 

'Fhe word heir in the notion of it implics, that the 
party has all thoſe legal qualifications which our Jaw 
requires in all perfons that repreſent or ſtand in the place 
of another, and is of ſuch importance, that regularly 
without the word heir no fee imple can be created, Co. 


Lit. 9. 


1. Of t'e ſeveral kinds of hours, namely, the heir apparent, 
the heir general, the ſpecial heir, the cuſianiary heir, and the 
hzres factus, 

2. Of what conditions and covenants of the ance/ior ſhall 
the heir take advantage, and by what condition, covencints 

and contratts of the anceſtor ſpuli the heir be bound. 


3. Whit ations may an heir commence and proſecute in 
right of his anceſlor 3 and where an heir jhall be bound to 
anſiver his ance/ter's debts and contracts. 


4. That fha'l be «ets in the hands of the bir. 


1. Of the ſeveral *inds of heirs, namely, the heir apparent, 
the heir genera., the ſpecial hetr the cuſtamary heir, and the 
hares factus. : | 

Heir atparent, HNere we muſt obſerve, that no perſon 
can be heir until the death of his anceſtor, according to 
the rule, News ef heres viventtss yet in common patr- 
lance he, who ftands neareft 1n degree of kindred to the 
anceſtor, 1s called, even in his life-time, her afparent. 
Co. Lit. 8. @. 

Alſo the law tikes notice of an heir apparent fo far as 
to allow the father to bring an action of treſpaſs for taking 
away his fon and heir, guare fillum & heredem rapuit, the 
father being guardian by nature to his ſon where any 
lands deſcended to him. C9. Lit. 379. Ratcliff's caſe. 

. Co, Lit. 55, 84. Djer 189. FVaugh. 180, | 
Alſo a perſon may take by purchaſe, or d-/criptis perſng 


by the name of heir, even in the life-time of his anceſtor ; 


as where a man deviſed lands to A. and his heirs during 
the life of B. in truſt for B. and after the deceaſe of B. 
to the heirs males of the body of B. now living, it was 
he'd, that by the deviſe the remainder was iramediately 
veſted in the ſon, and that the words hairs male n:w living, 
in a will, were a full deſcription of the ſon, who then 
was the heir apparent of B, and known by the deviſor 
to be ſo. 1 Fent. 311, 334+ Raym. 230, 2 Lev. 222, 
Burchet v. Durdant. S. 
But the ſon and heir hath no power over the inheri- 
tance during the life of the anceſtor : therefore if a fon 
and heir bargain and ſells the inheritance of his father, 
this 1s void, becauſe he haih no right to transfer ; ſo it he 
releaſes, the law is the ſame. Kelw. 84. C9. Lit, 26;. 
But it the ſon makes a feoffment of the inheritance of 
his father, this paſles an eſtate during the ſon's life ; for it 
15 a diffe!fin to the father, and the fon, aſter the father” 
death, cannot avoid it: for no man can alledze an injury 
1) another by a voluntary act of his own. C3. Lit, 265.9 


_—_— 


————_—_— 


there the decree can 


HE 
Neither 15 there any privity, between the heir apparent 
and his anceſtor, as to make a fine levied by the anceſtor 
a bar within the 4 Z. 7. and it the heir apparent be ſeiſed 
of lands, and the father levies a fine and dies, it ſhall not 
2ar the heir; becaulte he does not claim or deiive any 
titie to the land from his father, and therefore in that 
reſpect ſhall have five years to preſerve himſelf from the 
fine : for the privies underſtood and intended by the at, 
are thoſe who are privy not only in blood, but likewiſe 
in eſtate and title to the land of which the fine was levied, 
that 1s, thoſe who mult necefiarily mention the conuzor, 
and convey thernſelves through him, before they can 
make out their tiue to the eſtate, 2 /nfl. 523. 3 Co. 89, 
a.. Hobs 433 No | 
Feir general. The heir general or heir at Common Law 
1s he who alter his faiher or anceftor's death hath, a right 
to, and 1s introtuced into all his lands, tenements, and 
heredataments. But he muſt be of the whole blood, not a 
baſtard, alien, &c, See Mcirent and Couparceners. 
None but the heir general, according to the courſe of 
the Common Law, can be heir to a warranty, or ſue an 
appeal of the death of his. anceſtor. Cs. Lit. 14. a. 
Cro. Face 217, 218, | 5 
It a condition b@annexed to Borovgh Engliſh or Gavel. 
kind lands, and the condition is broke: the heir at Com- 
mon Law fhall enter; for the condition is a thing of new 
creation, and collateral to the land: but when the eldeft 


lon enters, the heir or heirs by cuſtcm ſhall enjoy the. 


and ; for by breach of the condition they are reſtored to 
their ancient eſtates, Crs. Eliz. 204. Plow. 28. Co. 
Lit. I1, 12, ; 

If a man ſeiſed of fee ſimple lands, as alſo of Jands of 


the nature of Gaveikind and Bexengh Engliſh, acknows |. 


ledges a ſtatute, and dies, the heir at law ſhail make the 
ſpecial or cuſtomary heirs contribute in proportion, 
becauſe all of them come in as heirs to the land deſcended, 
and are equally chargeable with the debts of the anceitor. 
Heb. 25. Co. Lit. 376. | 

So if A. binds himſelf in a recognizance or Ratute, and 
aſter his death ſome of his lands deſcen4 to the heir of 
the part of the father, and ſome to the heir of the part 
of the mother, both heirs ſhall be equally charged ; and 
if the conuzee loads one only, he ſhall have contribution. 
3:Co.:13.:9; +2 Co.'25;b. 

The heir at law is bound by his anceſtor's alienations 
and diſpoſitions, as alſo by his covenants and conditions, 
as far as he hath affets ; but if a man covenants, that after 
bis death his heir at law ſhall ſtand ſeifed to the uſe of his 
youngeſt ſon, this is void. Fob. 313, ter Hobart. 

Allo if the anceſtor agrees to convey or fell lands, and 
receives part of the purchaſe-money, but di: before a 
conveyance 1s executed, and a bill is brought againit the 
heir, he will be decreed to convey, and the money ſhall 


0 to the executor, eſpecially if there are more debts due. 


than the teitator's perſonal eſtate is ſullicient to pay. 2 
Fern. 215.  Abr: {£q. 265, | 
eO if a father conveys to a younger fon by a defeQtive 


conveyance, and dirs, the heir at law in two cafes ſhall | 


be compelled to make it good: 1. Where there is a co- 
venant for farther aſſurance, binding the heir ; becaut* 
the heir is bound by the covenant. 2. Where there is a 
provifien made by the father in his life-time for the heir, 
or he hath ſuch proviſion by deicent from the father. See 
1 Fern. 16. | 

Allo the heir at law is bound by a decree obtained 
againſt the anceſtor ; which may be carried into execution 
two ways: firſt, if the decree is enrolled, ihe party nay 
ſue out a Jubpana ſcire facas againit the heir, to ſhow 
cauſe againilt the decree ; but this is only after an enrol- 
ment, and not before; and the party mult, at the return 
of the /ubpena, thew cauſe, if he hath any, againſt the 
Gecrces - - | | 

vecondly, the plaintiif may bring his bill of revivor, to 
carry the decree into execution : and this is the ſurclt 
and ſafeſt way; for where the decree was obtained 
againſt the anceſtor, and his heir does not claim under 
that title, but by virtue of another title, paramount, 
never be carried into execution 
againſt him ; aswhere an eſtate is decreed agiinlt a m 

an 
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of the teſtator. 


- Hp ta 
and his heir inſiſts his father had no title thereto, or was 
on.y. tenant for life thereof, the decree in that caſe can 
never be carricd into execution againſt him ; he 1s at 
livecty to controvert the Juſtice and validity of that de- 
cree ; he may make a new defence from what his an. 
celtor did, and vary his caſe as he ſhali be adviſed, and 
the parties go Into a new examination of the matter, and 
hcar the cauſe de novo, and the court judge whether the 


 Geeree is right or not, aud may afhrm or reverſe it at 


ticir pleaſures | 

But where one man obtains a decree againſt another 
for a real © ſtate, and the party dies before the plaintiff 1s 
put into poſſelhon, in that cale it the heir at Jaw claims 
the eſtate by deſcent under his anceſtor, or a Gdeviſee 
under him, he ſhall never controvert the juſtice of the 
decree, though his anceſtor ſhould have miſtaken his 
deſznce ; nor ſhall he be ar liberty to make a new de- 
ſence, or enter into proof ſo as to overthrow the former 
decree, eſpecially where it appears to the court that the 
decree hath been of an ancient ſtanding. | 

Special heir. The iſſue in tail claims per formam dont, 


' and as the (}atute De dons preſerves the eſtate to him, his 


anceſtor cannot grant or alien, nor make any rightful 
eltate of ſreehold to another, but for term of his own 
life, Lit. /. 613. 

If the iſſue in tail be attainted of felony in the life of 
his father, and is pardoned, upon the death of the donee, 
the donor cannot enter, for though the diſability to take 
by deſcent remains after the pardon, yet the donor can- 
not enter againſt his own gilt while there is any iſſue in 
being ; and though the iſſue cannot by reaſon of ſuch. 
diſability claim as heir to the donee, yet he may enter 
on a ſpecial occupant, for the gift if ſtill a good de/ignatio 
p:r/5n@, who ſhall take upon the death of the donee ; but 
then the rflue mult take it, ſubjeft to the charges of his 
father, becauſe he is to take it as the tenant left it, and 
conſequentiy is to make gocd all charges which he leſt 
upon it. Plow. 357. 8 Co 166. a. 

_ Cuſtomary har, A cultom in particular places varying 
the rules of deſcent at Common Law is good ; ſuch as 
the cuſtom of Garvel-kind, by which all the ſons ſhall 
inherit, and make but one heir to their anceſtor ; but 
the general cuſtom of Gavel kind lands extends to ſons 
only, but a ſpecial cuſtom, that if one brother dies with- 
out iflue, all his brothers may inherit, is good. ide tt. 
Deſcent, tit, Barough Engliſh and Gavel kind. Co, Lit. 
14C. A. 

ys if a remainder of lands of the nature of Gavel-' 
kind be limited to the right heirs of 7. S. the heir at 


| Common Law thall take it, and not the heirs in Gavel 


kind; for this remainder being newly created, cannot 
be reckoned within the cuſtom. Co, Lit. 10. Hob. 31. 

50 the cuſtom of Bzrough Engii/h, that the youngeſt 
ſon only ſhall inherit, is good ; but the youngeſt brother 
ſhall not inherit by force of this cuſtom, unleſs there 
ſhall be a particular cuſtom to that purpoſe alſo. Co. Lit. 
110. 2 Lev. 138, | 

Heres faftus. An heres fatus is only a deviſee of 
lands, being made fo by the will of the teftator, and has 
no other right or intereſt than the will gives him. 3 
Co. 42. 4, | 

It has been held in Chancery, that ſuch an heir ſhall 
have the aid of the perſonal eſtate in diſcharging the debts 
1 Vern, 36, 37. 
Buc this muſt be underſtood of an heres fadtus of the 


whole eſtate, who ſhall have the benefit of the perſonal 


eſtate, but a deviſee of particular lands ſhall not. Prec. 
Coan, 3. + | 


2. Of what condition and covenants of the anceſlor ſhall 
the heir take advantage ; and by what conditions, covenants, 
and cotratts of the anceflor ſhall the heir be bound. 

Conditions and covenants real, or ſuch as are annexed 
to citates, ſhall deſcend to the heir, and he alone ſhall 
take advantage of them. 43 Ed. 2. 4. 1 And. 55. 

And this is not only where there are expreſs words, 
but alſo where there are none; for the law by implication 
reſerves the condition to the heir of the feoffor, &c. for 
being prejugiced by the diſpolition, it is but reaſonable 


HET: 
that he ſhould take the ſame advantage that his anceſtor 
whom he repreſents might. 1 Ro/, Abr. 407, 472. 

If a man ſeiſed of lands in right of his wiſe, makes a 
feoffment in fee upon condition, and dies, and after the 
condition is broke, the heir of the huſband ſhall enter; 
for though no right deſcended to him, yet the tit'e of 
entry by force of the condition which was created upon 
the feoffment, and reſerved to the feoffor and his heirs, 
deſcended. 1 C9. 43, C9. Lit. 202. a, 336. b. | 

The heir ſhall_take advantage of a nomine peyne, for 
veing incident to the rent, it ſhall deſcend to the heir, 
being a ſecurity or penalty to enzage the payment of the 
rent ; whoever therefore has a right to the rent, ought in 
realon to have the penalty which is to oblige the tenant 
to pay It. Co. Lit 159% b; | 

It a man leales for years, and the leſſee covenants with 
the leffor, his executors and adminiſtrators, to repair and 
leave 1t in good repair at the end of the term, and the 
icflor dies, &c. his heir may have an aQtion upon this 
covenant, for this is a covenant which runs with the 
iand, and ſhall go to the heir, though he is not named ; 
and it appears, that it was intended to continue after the 


death of the leſſor, inaſmuch as his executors, &c. are 


named. 2% Leve 92, 
S. C cited. | | 

The plaintiff as heir declared, that his anceſtor per in» 
denturam ſuam cujus alteram partem /i211/9 of the lefſce 
(omitting /igi/lat”) bic in curia profert, did demiſe, and 
that the leflee covenanted to repair, irom time to time, 
and to Jeave in repair, and then ſhewed_ that his anceſtor 
died. anno 10 /77, 3. and for breach aſſigned quod primo 
Apr. anno tertio Reging nunc, & per 10 annes ante tunc, 
the premiſles were out of repair ; after verdict for the 
plaintiff, it was moved in arreſt of judgment; 1. That 
the word figi/lat” is wanting z 2. That pait of the- ten 
years incurred in the life of the anceitor, and that thig 
was a hard action ; & per Hot Ch. ]. the want of freil- 
lar is cured by the verdict and pleading over; 3. It the 
premifies were out of repair in the time of the anceſtor, 
and continued ſo in the time of the heir, it is a damage 
to the heir, and the jury give as much in damages as 
will put the premiſſes in repair ; but hereby no damages 
are given in reipeCt of the length of time they continued 
in decay ; but in reſpect of what it will coſt at the time 
of the action brought to put the premiſſes in repair 
therefore per decem annos was frivolous; and he ſaid, that 
this is not a hard aftion, and good damages are always 
given 1n theſe caſes, becauſe the damages recovered ought 
to be applied tothe repair of the premiſſes. 1 Salk. 141, 
Vivian v, Campion. | 


Lougher v. I illiams. Skin. 305. 


It 4. infeoff B. upon condition, that if the heir of 


A, pays to B. &c. 20s. then he and his heirs may re- 
enter ; this is a good condition, ©t which the heir of 4. 
may take advantage, and yet 4. himſelf never can. C9, 
Lit. 214. 6. | BS | | 

7. S. having iſſue three ſons, /Yilltam his eldeſt, Na- 
 thunie! his ſecond, and Danze! his third ; Willizm died in 
the life-time of his father, leaving iſſve only a daughter ; 
afterwards the father deviſes the eſtate in queſtion to Anne 
his wife for her life, and after her death to his fon Da- 
niel and his heirs, provided that if Nathanie! doth within 
three months aſter the death of my wife pay to Danel, 
his executors or adminiſtrators, the ſum of 500 /. then 
the ſaid lands ſhall come to my ſon Nathaniel and bis 
heirs ; the wife lived ſeveral years, and during her life 
Nathaniel died, leaving the plaintiff his heir ; and the 


wife afterwards dying, the plaintiff brought his bill with- 


in three months after her death, praying, that upon 
payment of the 500/. he might have a conveyance of 
the eſtate z and the principal point of the caſe was, whce« 
ther this 5007. being to be paid by Natoanre! within a 
limited lime, and he dying before that time came, whe- 
ther his heir at Jaw could now on payment of the money 


—__- 


make a title to thoſe lands ; ſor it was agreed that he was 


not heir at law to the teſtator ; and it was inſiſted upon 
that he could not ; that this was a condition precedent and 
merely perſonal in Nathaniel, who had neither jus in re, 
nor ad rem, and could neither have deviſed or releaſed, oc 


extinguiſhed this condition, and being a bare poſſtbility, 
8 


and 


en 00-6 
and he dying before it was performed, his heir could not 
* maxe It good ; and though the word heirs be uſed in the 
deviſe to Nathaniel, yet that is not deſigned to give them 
any ellate originally, but to denote the quantity of ellate 
which Nathaniel was to take ; and for this were cited 
10 Cos, Lambert's cofe. Plow. Bret. and Rigden. On 
the other {ide it was inſiſted, that this was like the com- 
mon cale in Co. Lit, 205, 219, b. where a feoffment is 
made on cond1:10n that the feoffor ſhall before ſuch a 
day, &c. there if the feoflor die before the day, his heir 
may perform the condition, for the reaſons there men- 
tioned ; and that it being fo at law, it ſhould ſtill be con- 
ſtrued more liberaliy in equity, where the letter of con- 
dition 1s not always required to be fſtritly performed ; 
and for this were cited, 1 Chan. Ca. 89g, 5 Chan. Ca. 
Bertie and Faikland. That the poſlibility of performing 
this conuition was an mtereſt or right, or ſcintilla juris, 
which veſted in Nathaniel himſelf, that he ſurvived the 
teſtatorz and therefore this differed from Bret and Rrig- 
den's cale, that confequently ſuch right, polſivility or in- 
tereſt, deicended to his heir, and might be performed by 
him ; as before the ſtatute De dons, the poſlibility, of re- 
verter deſcended to the heir of the donor ; for this were 
alſo cited, 2 Saund. Purefoy and Rogers. Cre. Car. 358. 
Cro. Jace 591. B Cv. Math, Aanning's caſe. The cauf-. 
bein; fir{t beard by the Malter of the Rolls, was thought 
by him a matter of great difliculty, and therefore he ap- 
pointed the counſel to ſpeak to it when the court was 
full; afterwards it was decreed by my Lord ChancelJor, 
with the aſſiſtance of the Maſter of the Rolls, for the 
plaintiff, on Lit. /eft 334, 335- And my Lord Chan- 
cellor ſaid, that though a condition in ſtrictneſs of Jaw 
was not deviſable, yet fince the ſtatute of uſes, the de- 
viſee may take benelit by it by an equitable conſtruCtion, 
&c. and that Nathaniel might have releafed or extingiſhed 
the condition. 3 Bac. Abr. 21, 22, MAdich, 5 Geo. 1. 
between /1aris and Marks, in Chanc. 

As the heir at law is the proper and only perſon, who 
can take advantage of conditions, &c. annexed to the 
real eſtate; fo ſhail he be bound by- all ſuch conditions, 
&c, which run with the Jand, whether ſuch conditions 
were annexed to the eſtate by the original feoſfor, grantor, 
or immediate anceſtor. 1 Rol. Abr. 421. | 

If a gift be made in tail on condition, that the donee 
ſhould not diſcontinue, and the donee bath iſſue two 
daughters, and one of them diſcontinues, the donor thai! 
enter and evict them both, becauſe it was the original 
condition annexed to the whole eſtate, that no part of 
it ſhould be diſcontinued. Cv. Lie. 165. 

But here we wult take notice, that neinther tenant in 
tail, nor his iſſue can be reſtrained from aliening by hne 
and recovery, though they may be reſtrained from alien- 


inz by feoflment, cr other tortious act, which amounts 


to a diſcontinuance. See (Ciate. 


So where one deviſed lands to A. and the heirs. male 


of his body, provided, that if he does attempt to alien, 
that then immediatceiy his eſtate ſhall ceaſe, and B. ſhall 
> enter, and A. makes a feoſſment in fee, and thereupon B. 
enters; and it was adjudged againſt B. and that the con- 
dition was void, becauſe x97 con/tat what ſhall be adjudged 
an attempt, and how it ſhould be tried. 1 ent. 321, 

3 Keb. 787. Piers and Jim, _ 
Alſo where a condition is annexed to the eſtate given 


to the heir, and which goes in abridgment and reſtraint. 


thereof, the ſame ſhall in ſome cafes be conſtrued a limita- 
tion ; for if it were a condition, nobody could take ad- 
vantege of it but the heir himſelfs Dyer 316. 10 Co. 
41. 1 Vent. 100. 

As if a copyholder in Borough Engliſh ſurrenders to the 
uſe of his will and after deviſes to his wife for life, re- 
mainder to his eldeſt ſon, paying 40s. to each of his 
brothers and fiſters within two years after the death of 
his wife, &c. this is a limitation, and not a condition ; 
for if it ſhould be a condition, it would extinguiſh in the 
heir, and there would be no remedy for the money. Crs, 


Eliz. 204. IVell;k and Hammond, 3 Ci. 20, 21. 2 Leon. 


114. S.C; { | 
50 where one was ſeiſed of lands in fee, having two 
ſons and a davghter, deviſed to his youngeſt ſon and 


H-.E-1 


daughter 207. a-piece, to be paid by his eldeſt ſon, arc 


deviſed his lands to his eldeſt ſon and his heirs, upon con. 


dition, that if he did not pay the faid ſums, that then 
the land ſhould remain to his youngelt fon and daughter 
and their heirs, and dies, the eldelt ſon enters, and does 
not pay the money; and it was adjudged, that the 
youngeſt fon and daughter ſhould have the land ; for 
firſt, this deviſe to the eldeſt ſon and heir, being ng 
more than what the law gave bim without deviſe, waz 
void z 2dly, It this ſhould be a condition, it would be 
defeated by the deſcent upon the eldeſt fon, who was {5 
perform it: therefore, 3dly, It was held to be a deviſe tg 
to the eldeſt ſon only, or no longer than till he failed to 
pay the faid ſums, and then to the youngeſt fon and 
daughter, which gives them the land by way of limita- 
tion, upon his ſailing to pay the ſaid ſums. Cro. Ex. 
833, 919 Moor 644. fl. 8gi. Neoy 51. Haynfworth 
and Pretty adjudged, Vaugh 251. 2 Mod. 26. S.C. 
cited, : 

One deviſes lands to A. his heir at law, and deviſes 
other lands to B. in fee, and if 4, mole{t B. by ſuit, or 


otherwiſe, be ſha'l loſe what is deviſed to him, and it: 


thall go to Þ. and dies; A. enters into the lands deviſed 
to B. and claims ; and it was held, 1. 1 hat that was a 
fuilictent breach to give title to Y. 2. That if this ſhould 
be a condition, It would by the deſcent thereof be merged 
and defeated; therefore it was held to be a limitation, 
which determined the ellare of 4, and caſt the poſſc- 
ton upon B. without entry, 2 41:4. 7. Shauttiewsth 
and Burber., 

But wherever the anceſtor mikes a conveyance of diſ- 


polition on condition, which goes in reitratut and abrid- 


ment of the eſtate of the heir, he mult have notice of it ; 
tor having a good titie by deſcent, he 13 not obliged tw 
take notice of {uch condition at bis peril, as cihers mull 
do. 8 Co. France's c:/e. | | | 

As where A. fcifed of lands in fee, znt having iſs 
only one daughter named B. by leaſe and releate conveys 
his lands to the uſe of hunleir, and after his deaih to ile 
uſe of B. in tail, provided the married, with the conſent 


of the truſtees, or the mijor part of them, foine poiſon 


of the family and name of Fuzgerald, or wio fhunid whe 
upon him that name immediately after the mairiae ; vut 
it not, then che truſtees to raiſe a portion out ot the ſaid 
lands for B. and the lands to remain to C. aſter wards 
. dies, and B. marries one who neither was, nor took 
upon him the name of Zuytcoruld; and the only point 
upon which judgment was given was the want of note 
in Z. of the ſettlement, without which being hr at law, 
and fo having a title by deſcent, ſhe was not bound x 
officia to take notice of the: condition. 23 od. 28. 1 
Lutw. 809, iTailen and Fuzgerald, 


3. IV hat ations may an heir commence and proſecute in 
right of his anceſtor ; and where an heir ſhall be bound t9 
an/wwer his anceſlor's debts and contratts. 

It is clear that the heir may bring any real ation dro:- 

tural, in right of his anceſtor, but cannot regularly b:ing 
any. perſonal action, becauſe he has nothing to do with 
the atlets or perſonal contracts of his ancelitor., Co. Lit. 
104, | 
 Alfo, if an erroneous judgment be piven 2gainſt the 
anceſtor, by which he loſeth the Jands,” the heir may 
bring a writ of error, 1 Rel. Abr, 7479, Dyer 99 
Godb. ; + -- | ET 

And 1f one hath lands on the part of his mother, and 
loſeth by erroneous judginent, and dies, the heir of the 
part of the mother ſhall have the writ of ertor, £49 
261, 2 91d. 56. 

So the younger ſon, when intitJed to the land by the 
cuitom of Borough Engliſh, thall biing the writ of 
error, and not the heir at Common Law, for this remer 
deſcends with the land. Owen 068. 1 Leon. 261, + 
Len. 5. adjudged; and ſee Bridgm. 71. 

So it there be an erroneous judgment againſt tenant in 
tail female, the iſſue female, and not the ſon, ſhall bring 
writ of error. Dyer 90. 1 Leon. 261. 1 Rel. Abr. 747: 

So if a man ſettles land to the ule of himlett and the 
heirs of his body, the remainder to his: 0wn right heirs, 

61: 


 balt 200, Cro. Fac. 367. 


Hf 1 
and dies, leaving iſſue only a daughter, who levies a fine, 
and dies without iſſue, and 7. S. brings a writ of error as 
couſin and collateral heir to the daughter, yet he ſhall 


never reverſe the fine, for there could no right deſcend 
to him from the daughter, becauſe ſhe had but an eſtate 


tail, which cetermined by her death without ifſue ; and 
it does not appear that the remainder in*fee was in the 
daughter as "ou heir ; wherefore Fe 8. ſhall not reverſe 
the fine, quia de nou apparentibus & non exiſtentibus eadem 
et ratio, eſpecially in a court of judicature, where the 
Judges can take notice of nothing that does not come 
j.(dicially before them, and appear 1n the pleading. Dyer 
89. Cro. Eliz. 469. 3 Lev. 30. LY | 

If F. $. binds himſelf and his heirs in a bond, and 
thereupon judgment is obtained againſt 7.8. and F. 8. 
makes his will, and his heir at law executor, and dies, 
leaving lands which deſcended - to his heir, yet he ſhall 
not have a writ of error as heir, for he is not privy to the 
judgment 3 and when an extent is made upon him, it is 
15 terretenant ; but after the lands are taken in execution, 
he may have a writ of error. Styl. 38, 39. White and 


Thomas z per Roll. 


Alſo the heir at law may, in {glut vi his anceſtor. 
maintain an action of debt for rent reſerved on a leatc 
made by his anceſtor, for the rent is part of the Jands, 
and incident to the reverſion ; but for, arrears of rent 
incurred in the life-tuze of the anceſtor neither the heir 
nor the executor could by the Common Law maintain an 
action ; for as to the heir. they were conſidered as part 
of the perſonal eſtate; anu as w tne executor, he could 
not repreſent þis teitator 4+ to any contraCts relating to the 
frechold and inheritance. 11 H. 6. 15. 19 H. 6. 41. 
Co. Lit. 162. a. But now by the 32 Hen, 8. cap. 37. an 
executor may maintain an action of debt tor tuch arrears 
for which ſee tit, Debt. 

If a nobleman, knight eſquire, &c. be huried in + 
church, and have his coat of arms, and pennons with his 
arms, and ſuch other enfigns of honour as belongs io his 
degree, ſet up in the* church, or if a grave-ſtone or 
tomb be laid or made, &c. f:r a monument of him; in 
this caſe, albeit the freehold of the church be in the par- 
ſon, and that theſe be annexed to the freehold, yet can- 


Not the parſon, or any, take them or deface them, but 


he is fubjeCt to the heic and his heirs, in the honour and 
memory of whole anceſtor they were ſet up. Co. Lit. 
18, 6, For this fee 1 Ro/. Abr. 625, Noy 104. God- 
2 Bulſir. 151. 

Where the anceſtor binds himfelf and his heirs in an 
obligation, the obligee may ſue the heir or executor, or 
the adminiſtrator- of the executor, at his eleCtion, and 
may have execution of the land deſcended to the heir ; for 
the Common Law having allowed the aCtion of debt 
again(t the heir, he could have no benefit by the action, 


_ unleſs he were permitted to have execution of the lands 


which deſcend to the heir. 
Gro. Fac. 450. 1 And. 7. 
But the body of the heir is proteCted, for it would be 


Plow. 441, 3 C9. 12. a. 


molt unreaſonable to ſubjeCt the heir to the payment of 
his anceli»1's debts, any farther than to the value of the 
_ aſſets deſcended. 


Dyer 81. pl. 62. 207. pl. 15. Moor 
$5:203..-Coo Lite 10%, 290. -- | | 

Allo the heir muſt be expreſly named, otherwiſe he 
1s not chargeable, and the reaſon why the heir is not 
chargeable in this caſe, as the executor in caſe of a 
bond entered into by the teſtator, without being named, 
is this ; by the Common Law only the goods and chattels 
of the debtor, and the annual profits of the land as they 
arole, and not the land itſelf, were liable to execution 
ſor debt or damages, becauſe theſe being the ſecurity 
the creditor depends upon, they were liable in the hands 
of his reprenſentative or executor, as well as in the hands 
of the debtor himſelf ; and hence it was, that the exe- 
cutor was bound by the debt of the teſtator, ſo far as 
he had chatrels or ailets, though he was not named in the 
contract ; but the land was not liable to execution, be- 
cauſe it was -preſerved from the perſonal contraQts and 
engagements of the tenant, that he might be the better 
able to anſwer the feudal duties to the lord, which were 


the life and ſupport of the government ; and therefore 
Vor, II. N? 86, 


| 


HE 1 
the land not being originally liable to the demand in the 
hands of the obligor, muſt be much leſs liable in the 
hands of the heir, who mas not comprehended in the con- 
tract. 2 Int, 19. Plowd. 440: Hob. 60, | 

But if A. had granted, for him and his heirs, to B. and 
his heirs, ſuch a rent out of his lands ; in this caſe; the 
heirs being comprehended in the contract, are bound to 
make good the grant, fo far as they have aflets by deſcent 
trom the grantor ; and this was allowed at Common Law, 
becauſe the grantee of the rent had the land originally in 
view for his ſecurity ; and by the grant itſelf baving it 
in his power to diſtrain the land for the rent, it was 
equal to the heir, whether the land do anſwer the rent 
by diſtreſs, or by an execution upon a judgment in a writ 
of annuity. 1 Rel. Abr. 226. Popham 8&7. Hb. 58. 
Dyer 344+ b. Co. Lit. 144, b. | 

If the anceſtor bind himſelf in a ftatute, recogni- 
Zance, &c. the heir is liable not only as terretenant, but 
alſo as hcir, otherwiſe he could not have his. age; and 
cannot oblige a purchaſer, whether for valuable conſi- 
deraticn, or without, to contribute, but one heir may 
oblige another to contribute; as if a man ſeiſed of two 
1cre*, the one deſcendible, according to the courſe of the 
Common Law, the other in Borough Engliſh, acknowledge 
a ſtatute, &'c. the heir at law ſhall oblige the Borough 
Engliſh to contribute : ſo one coparcener ſhall oblige the 


deſcendible to the heirs of the father, and ſome deſcen- 
dible on the heirs of the mother, the heir on the part of 
the father ſhall compel the heir on the part of the mother 
to contribute; & fc vice verſa, 3 Co. 12, vir //illiam 
Herbert's caſe. | 

By the Common Law, if the heir before an aQion 
rought againſt him had alienated the affets, the obligee 
was without any remedy ; but if he only alienated, hang- 
ing the wit, the lands, which he had by deſcent.at the 
time vi the original purchaſed, had been lable, Cz. 
L:t. 102, | 

In contequence of this doEtrine, that the lien ſhall have 
relation to the time of the orizinal purchaſed, it hath 
heen adjudged, that if there had bern two creditors to 
7. S. whoſe heir is bound, viz. A. and B, and 4. files 
an Orizinal in ©, B. and hath judgment thereon, Trims 
Term. 2 Jac. 2. by default, and thereupon a general 
eleett iflues againit all the lands of the heir, and a moiety 
thereot is deiivered to A. B. on » bill filed in B. R, 
I & 2 Zac. 2. has a ſpecial judgment again!l the aſſets 
:onfclled by the heir, Zrin. Term. 3 Fac. 2. though Bs 
j1dgment be ſubſequent to A.'s, yet it appearing that bis 
bill or original was filed before 4.'s the judgment ſhall 
have relation thereto, and therefore he mult be firſt ſatis- 
fied. Carth, 245. | 

So it ſeems in the above caſe, that though 4.'s judgment 
had been on an original actually filed before B.'s, that B. 
muſl have been preferred, becauſe his- Judgment was ge- 
neral againſt the heir, and the execution a general ant 
common execution by elegit, znd not againtt the aſlets 
only by way of extent; and therefore ſuch a general judg- 
ment will not operate by way of relation to the original, 
but binds only as in common caſes ſrom the time of the 
judgment given. 

But to prevent the wrong and injury to creditors by 
alienation of the lands deſcended, &c. by the 3 & 4 7 
& M7. cap. 14: it is enacted, ** 'That in all cales, where 
any beir at law ſhall be liable to pay the debt of his an- 


deſcending to him, and ſhall ſell, alien, or make over the 
{me before any aCtion brought or proceſs ſued out againſt 
him, that ſuch heir at law ſhall be anſwerable for ſuch 
debt or debts in an aCtion or aCtions of debt to the value 
of the ſaijhland ſo by him ſold, alienated, or made over ; 
in which Yaſes all creditors ſhall be preferred, as in actions 
againſt executors and adminiſtrators, and fuch execution 
thall be taken out upon any judgment or judgments fo 
obtained againt ſuch heir to the value of the faid land, 
as if the ſame were his own proper debt or debts ; ſaving 
that the lands, tenemen's, and vereditaments bona fide 
aliened heſore the action brought, thall not be liable to 


| euch exceutions” 


3B « Provided, 


other to contribute; or if the conuzor had lands, ſome 


Carth, 246. Per cur. L: 


ceſtor, in regard of any lands, tenements or hereditaments_ 
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« Provided, that where any aQtion of debt upon any | 


ſpeciality is brought againſt any heir, he may plead 74m 
er dijcent at the time of the original writ brought, or 


the contrary notwithſtanding. And the plaintiff in ſuch 
action may reply, that he had Jands, tenements or here- 
ditaments from his anceſtor before the original writ 
brought, or the bill filed : and if, upon iſffue joined 
theceupon, it be found for the plaintiff, the jury ſhall 
inquire of the value of the lands, tenements, or heredita- 
ments ſo deſcended, and thereupon judgment ſhall be 
given, and execution ſhall be awarded as aforeſaid ; but 
if judgment be given againſt ſuch heir, by confeſſion of 
the aCtion without contefling the affets deſcended, or 


the bill filed againſt him; 6 thing herein contained to. 


upon demurrer, or #thil dicit, it ſhall be for the debt and. 


damages, without any writ to inquire of the lands, tene- 
ments, or hereditaments ſo deſcended. 

Alſo if, before this ſtatute, the anceſtor had deviſed 
away the lands, a creditor by ſpecialty had no remedy, 
either againſt the heir or deviſfee. Ar. £4. 149. 

But now, by the ſaid ſtatute 3 & 4 /Y. 3. cap. 14. re- 
citing that ſeveral perſons having by bonds or other ſpe- 
cialities bound themſelves and their heirs, and having af- 
terwards by will diſpoſed of their lands, with an intent to 
_ defraud their creditors; it is enacted, ** "That all wills 
and teſtaments, limitations, diſpohtions, or appointments, 
of or concerning any manors, meſſuages, lands, tene- 
ments, or hereditaments, or of any rent, profit, term, or 
charge out of the fame, whereof any perſon or perſons 
at the time of his, her or their deceale ſhall be ſeiſed in 
fee ſimple, in poſſeſſion, reverſion, or remainder, or have 
power to difpoſe of the ſame by his, her, or their laft 
- Wills or teftaments, thall be deemed and taken (only as 
againſt ſuch creditor or creditors as aforeſaid, his, her, 
and their heirs, ſucceſſors, executors, adminiſtrators, and 
aſſigns, and every of them, to be fraudulent, and clearly, 
abſolutely, and utterly void, fruſtrate, and of none effect ; 
(any pretence, colour, feigned or preſumed conlideration, 
or any other matter or thing to the contrary notwith- 
ſtanding.) _ | 

And for the means that fuch creditors may be enabled 
to recover their ſaid debts, it is farther enacted, ** That 
in the caſes before mentioned every ſuch creditor ſhall and 
may have and maintain his, her, and their aCtion and 
aCtions of debt upon his, her, and their ſaid bonds and 
ſpecialties, againſt the heir and heirs at law of fuch obligor 
or obligors, and ſuch deviſee and deviſees jointly, by vir- 
tue of this aft ; and ſuch deviſee or deviſees ſhall be liable 
and chargeable for a falſe plea by him or them pleaded, 
in the ſame manner as any heir ſhould have been for 
falſe plea by him pleaded, or for not confeſling the lands 
or tenements to him deſcended.” 

&« Provided, that where there hath been or ſhall be 
any limitation or appointment, deviſe or diſpoſition of 
. or concerning any manors, meſſuages, lands, tenements, 
_ or hereditaments for the raiſing or payment of any real 
or juſt debt or debts, or any portion or portions, ſum or 
ſums of money for any child or children of any perſon, 
other than the heir at law, according to, or in purſuance 
of any marriage-contract or agreement in writing bona 
fide made before ſuch marriage, the ſame, and every of 
them, ſhall be in full force, and the ſame manors, mel- 
ſuages, lands, tenements, and hereditaments, ſhall and 
. may be holden and enjoyed by every ſuch perſon or per- 


ſons, his, her, and their heirs, executors, adminiſtrators, 


and aſſigns, for whom the ſaid limitation, appointment, 
deviſe, or diſpoſition was made, and by his, her, and 
their truſtee or truſtees, . his, her, and their heirs, ex2- 
cutors, adminiſtrators, and aſligns, for ſuch eftate or in- 
tereſt, as ſhall be ſo limited or appointed, deviſed or dif- 
oſed, until ſuch debt or debts, portion or portions, ſhall 
raiſed, paid, and ſatisfied ; any thing contained in this 
aCt to the contrary notwithſtanding.” 

And it is farther enaCted by the ſaid ſtatute, © That 
all and every deviſce and deviſees made liable by this 
act, ſhall be liable and chargeable in the fame manner as 
the heir at law, by force of this at, notwithſtanding the 
lands, tenements, and hereditaments to him or them de- 


viſed, ſhall be alicned before the aCtion brought.” 


Law upon a falſe plea. 
replication was held good, and as it ought to be, and 
that if unde, Sc. de debito predict ſatisfecifſe poturt had = 


= : 
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In the conſtruCtion of this ſtatute it hath been holdeti, 
that though a man is prevented thereby from defeating his 
creditors by will, that yet any ſettlement or diſpoſition 
he (ſhall make in his life-time of his lands, whether vo. 
luntary or not, wi'!l be good againit bond-creditors ; for 
that was not provided apainſt by the ſtatute, which only 
took care to ſecure fuch creditors from any 1mpolition, 
which might be ſuppoled in a man's laſt fickneſs ; but if 
be gave away his cftate in his life-time, this prevented the 
deſcent of ſo much to the heir, and conſequently took 
away their remedy againſt him, who was only liable in 
reſpect of the lands deſcended ; and as a bond is no Jien 
whatſoever on lands in the hands of the obligor, much 
leſs can it be io when they are given away to a ſtranger, 
Abr. Eq. 149. Parſiszw v. Wreedeon. 


In debt againſt an heir, who pleaded riems per diſcent 


on the day of the bill, the plaintiff replied ſpecially, that - 


the obligor (father of the defendant) died on ſuch a day, 
and that the defendant (after the death of his father) and 
beſore the day of the bill, viz. on ſuch a day, which 
was a day after the death of the obligor, had lands b 

deſcent from his fatter in fee ſimple, unde praditt. (the 
plaintiff) de debits predidto ſatisfeciſje prtuity, viz. apud 1, 
predift', & hic parate eft werificare, unde petit judicium, 
according to the above ſtatute. 'To this the defendant 
made a frivolous rejoinder ; and thereupon the plainti(f 
demurred, 
good in purſuance of the ſtatute? for it was objected 
that it was ill, becaule the plaintiff had put the value 
of the lands in ifſue by theſe words, wrd:, &c. de debito 
predifio ſatisfeaifſe potuit, which nught to have been 
omitted; becauie the ſtatute is exyreſs, that after the 
iſue joined, the jury ſhall enquire of the value, fo that 
it is matter of inqueſt only ex fficio, and not 'to the 
point of the iflue; and by this ijtatute the plaintiff is 
only to recover pro tanto again{t the deſendant with re- 
ſpeEt to the value of ſuch aliencd affets, and is not to 
have a general judgment againſt the heir, as at Common 
Sed per car”, Upon debite, this 


been left out, it might have been a good cauſe of objec- 
tion ; for the ſtatute doth not give occaſion to alter ay 
more of the form of the replication common in ſuch 
caſes, but only as to the time concerning aflets by Ge- 
ſcent ; and the concluſion, which (before the ſtatute) was 
to the country, mult now be with an averment only, 
becauſe the defendant may have an opportunity to an- 
{wer the new matter alledged in the replication. Carth, 
35» Redſhaw and Heſther, adjudged. 
adjudged, and that the ſtatute was made not to create, 
but to prevent difficulties in pleading. : | 
It ſeems, that, neither before nor ſince this ſtatute, the 
executor or adminiſtrator of the heir are liable ; for the 


perſon of the heir is not chargeable but with reſpeC to - 


the land ; and if, before the ſtatute, the heir had aliened 
before aCtion brought, he ſhould not be charged for the 


profits he received, which is evident from the plea of 


rtens per diſcent the day of the writ purchaſed ; much lefs 
could his executor, nor can he yet, unleſs ſome ſtatute 


make him ſo: for an «<xecutor is but in nature of a 


truſtee for the perfonality, and not at all privy to the in- 
heritance. Trm, 32 Car. 2. im C. B. between Barn 
Weſton and Danby adjudged. 3 Bac. Abr, 28. 


If there be judgment in debt againſt two, and one. 
dies, a. ſcire factas lies againſt the other alone, reciting 


the death ; and he cannot plead that the heir of him that 
is dead has affets by deſcent, and demand judgment if he 
ought to be charged alone: for at Common Law, the 
charge upon a judgment, being perſonal, ſurvived, and 
the ſtatute of /Ye/?m. 2. that gives the elegit, does not take 
away the remedy of the plaintiff at Common Law, and 


theretore the party may take out his execution which way 


he pleaſes ; for the words of the ſtatute are, fit in eledtione. 


But if he ſhould, after the allowance of the writ, and 


revival of the judgment, take out an «/eg:t to charge the 
land, the party may have remedy by ſuggeſtion, or elle 
by audita querela. 1 Lev. 30, Raym. 26, 1 RKeb. g2. 


$5, C, Edtar and Smart. 


Tf 


The queſtion was, if the replication was 


5 Med. 122. 8.C. 
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If there be a ſequeſtration for a perſonal duty againſt 
the anceitor where the heir is not bound, and the defen- 
dant dies, there is an end of the ſequeſtration ; and it 
cannot be revived againſt the heir, becauſe neither the 
- heir nor the lands are bound by ſuch decree : but if the 
decree were upon a covenant that bound the heir, and the 
detendant died, fuch decree might be revived by ſubpoena 
ſare factas againlt the heir, to ſhew cauſe againſt the de- 
cree, if the decree be inrolled of record, or if not, by 
bill of revivor 3 and when revived againſt heir and exe- 
cutor (which is the uſual and regular way), the fequeſ- 
tration alſo will be revived on motion, if, upon coming 
NN and in this caſe it hath been reſolved, that 
= decree ſhould have the fame authority to bind the 
rſonal afſets, as a judgment at law, and therefore ſhall 

: part paſſu to be paid. off and diſcharged ; but the lien 
5. The judgment upon lands came in. by the ftatute, 
which only gives an elegit for a moiety of the land in ſa- 
tisfaction ot the debt, and therefore that conld give no 
lay a ſequeſtration on the real eſtate for a 


uthority to _—_ . 
— Sorkonal duty, where the heir is not bound in the 


covenant. 1 Vern. 143» 3 Lev. 355- 2 Vern, 77, 
88, 89. ; 


| all be afſots in the hands of the heir. 
Map arkeed. 5x Ou himſelf and his heirs, all his 
' Jands of freehold, and which defcend in fee ſimple, are 
aſſets by deſcent, and ſhall be liable, as far as they extend, 
to anſwer the anceſtor's obligations. See Bro. tit. Aſets. 
Fit. tit. Aſſets. 1 Rol. Abr. 269. tit. Aſſets. See Alſets. 
A reverlion, after a leaſe for years made by the anceſ- 
tor, is preſent affets, ſo that the heir cannot plead riens 
per diſcent in delay of execution of the rent and reverſion, 
though the plaintiff cannot have benefit of the reverſion 
till the leaſe be determined. 1 Salt. 354, 255»  Fareſl. 
42. 2 Med. 50, 51. Hern's Plead. 320 | 
So a reverſion expeCtant upon the determination of an 
eſtate for life is quaſi aſſets, and ought to be pleaded fpe- 
cially by the heir, and the plaintiff in fuch caſe may take 
judgment of it cum acciderit. Carth. 129. per Holt, 
' But a reverſion in fee expeCtant upon an eſtate tail is 
not aſſets, becauſe it lies in the will of the tenant in tail 
to dock and bar it at his pleaſure. 6 Co. 58. 1 Rel. 
i; pg iſſue B. and C. and conveys lands to the 
uſe of himſelf for life, the remainder to B. in tail male, 
the remainder to bis own right heirs, and 4. dies, and 
the reverſion deſcend to B. his ſon, and B. dies ſeiſed, 
and the reverſion defcends to his ſon, who dies without 
iſſue, ſo that the tail is ſpent, and C. enters, thefe lands 
ſhall be affets to anſwer the debt of his father.' Carth. 127. 
\ 3 Lev. 286. 3 Mod. 253. S. C. Kellow v. Rowden, | 
The lands, as has been obſerved, muſt deſcend to the 
heir; and therefore it was formerly held, that if he took 
by purchaſe, as if the teſtator deviſed them to him, pay- 
ing ſx much, or if he deviſed lands to one of the two, 
and his heirs at law jointly, that thoſe lands were not 
aſſets; but if he deviſed one part to 4. another to: B. and 


another to his heir at law, this third part was aſſets. Cyro.. 


2 Md. 286. | 


Elts. 431. 7 FED 
By the ſtatute of frauds and perjuries, 29 Car. 2. c. 3. 


it is enacted, 'That if lands come to the heir by reaſon of |- 


a ſpecial occupancy, they ſhall be chargeable in his hands 
as aſſets by deſcent, as in caſes of lands in fee-ſimple ; 
and in caſe there be no ſpecial occupant thereof, it ſhall 
go the executors or adminiſtrators of the party that had 


the eſtate thereof by virtue of the grant, and ſhall be af- 


ſets in their hands. _ | 

Alſo by the ſaid ſtatute, par. 10. & 11, where lands 
are ſettled in truſt, and deſcend in fee to the heir of c/ſ- 
tuy que truſt, the fame ſhall be aſſets in the ſame manner 
as lands in poſſeſſion ; but he ſhall not, by reafon of any 
plea, or other matter, be chargeable to pay the condem-, 
nation out of his own eſtate. Vide 2 Vern. 248. 

An equity »f redemption of an inheritance 1s affets ; 
for the heir having a right in,equity, that ought in equity 
to be liable to ſatisfy a bond Yebt. 4 Chan. Co. 148. 


cauſe is not ſhewn why the decree ſhould not' 


| utenſilium, Sc. optimum plauſtrum, optimum carucam, 
mum cyphums &e. Cowell, edit. 1727. 


| cannot claim his carpet, livery, 


| ? - 8 oP? 

_ Tenant in tail ſuffers a recovery to let in a mortgage 
of five hundred years, and then imits the land to the old 
uſes, and makes his will, and deviſes all his Jands for the 
payment of his debts; the redemption was limited to 
him, his heirs and aligns; and the court thought that the 
equity of redemption of this mortgage ſhould be affets to 
latisfy creditors, or a ſubſequent grantee of an annuity« 
Preced, Chan, 39. Fofſet and Auſlin. | 

A right without any eſtate in poſſeſſion, reverſion, or 
remainder 1s not affets till it be recovered and reduced 
into pofſeſhon. 6 Co. 58. | 

For more learning on this ſuljef, ſee 14 Vin. Abr. and 
2 Bac. Abr. tit. Heir. 

Yeir apparent. See Yer. 

Deireſy, Is a female heir to a perſon, having an eſtate 
of inheritance in lands; and where there are ſeveral 
joint female heireſſes, they are called coheirefſes. Steal- 
ing an heireſs, and marrying her againſt her will, where 
felony, ſee Jarriage, 4 
 Heir-loom, (of the Saxon heter, i. e. heres, and leome, 
!. e. membrum,) The word by time hath a more general 
(ignification than at firſt it did hear, comprehending all 
implements of houſhold, as tables, preſſes, cupboards, 
bedſteads, wainſcot, and ſuch like, which, by the cuf 
tom of ſome countries, having belonged to a houſe during 
certain deſcents, are never inventoried after the deceaſe of 
the owner, as chattels, but accrue to the heir, with the 
houſe itſelf, by cuſtom. ' Spelman fays of it, Onne ater= 
file robuſlius guod ab edibus non facile revellitur, ideogue ex 
more quorundam locorum ad heredem tranſit, tanquam mems 
brum hereditatis. And Co. on Litt, fol. 18, fays, Con- 
ſuetudo hundredi de Stretford in Com. Oxon. eff, quod he- 
redes tenementorum infra hundredam prediclam extſten, poll 
mortem .antece}forum ſuorum habebunt, &c. principalium, 
Anglice heyre-loom, viz. de quodam genere catallorum, 


opti- 


A lady brought a bill in the King's Bench againſt a 
parſon for taking unam tunicam vocatam a coat-armour and 
pennons, with the arms of Sir Hugh /YViche, her huſband, 
and a ſword, in-the chapel where he was buricd ; and the 
parſon claimed them-as obhations, and therefore that the 
did belong to him ; and there it is-holden, that if one uſe 
to fit in the chancel, and hath there a place, the parſon 
and cuſhion as oblations ; 
neither ought he to have the ſaid things, for 
were hanged there in honour of the deceaſed; and there- 
fore, by the ſame reaſon, though a grave-ſtone, coat of 
| armour, tomb, - Wc. are annexed to the freehold of the 
parſon, yet in regard the church is free to all the inhabit- 


| ants for burying, the parſon cannot take them. And the 


'Ch. J. ſaid, that the lady _ have a good aCtion dur- 
ing her life, in the. caſe aforeſaid, becauſe ſhe herſelf 
cauſed the ſaid things to be ſet up there, and after her 
death, the heir to the Aoveaſed ſhall alſo have his ation, 
becauſe (as the book fays)- they were hanged there for 
the honour of his anceſtor, and therefore they are in na- 
ture of heir-looms, which by the Common Law belong 
to the heirs” as being the principal of the family. The 
Itke law of a grave-ſtone, tomb, and the like. 12 Rep. 
104, in- Corven's caſe, Cites it as g H. 4. 14. Dame 
Wiche's caſe oo a: | % $5 

Aud this agrees with the laws of other nations, Bartho, 
Caſſaneus, fol. 13. ' concl, 29. Afton. dat. fi aliquis arma 
in aliquo loco Poſita deleat, five, &c. and in 21 Ed. 3- 48. 
In the biſhop of Carli/e's caſe, it appeared, that the or- 
naments of the chapel of a preceding hiſhop do belong to 
the ſucceedmng 'biſhop, and are merely in ſucceſſion, al- 
though other chattels, in caſe of a ſole corporation, do 
belong to the executors of the deceaſed party, and ſhall 
not go in ſucceſſion ; ſo in the other caſe, things ereted 
in the church for the honour of the dead perſon, ſhall go 
to his heirs, 'as heir-looms, as in manner of an inberit- 
ance, _ 12 Rep: 105. in Corven's caſe. HA 

'Trover by pfaintiff, adrrini/frator cum teſtaments annex 
of the late Lord Petre, azainſt the wife of the firſt exe- 
cutor, for a necklace of pearl,” ſaid to trave been in the 
family for many generations, and worn as a perſonal or- 


nament 


9 


that they” _ 


HEN 

nament by the Lady Petre for the time being, or for de- 
fault of ſuch, by the Lady Dowager pro tempore ; and to 
prove the property, an ancient inventory made by the 
defendant's huſband, | being executor of the Lord Petre, 
now inteſtate, being found among the ancient evidences 
of the family, was allowed ; for the mentioning this. 
necklace 1in it ſhews he did not claim it in his own right, 
and none but a madman will inventory more aſſets than 
he has; and though if the queſtion were, whether my 
Lord Petre were proprietor or not, he himſelf could 
not be witneſs; yet the executor, by inventorying it, 
charged himſelf with it as aflets, and there it ſhall be 
taken as ſuch ; and per Holt Ch. ]. the wearing of a pearl 
Is a converſion ; and goods in groſs cannot be an heir-' 
loom, but they mult be things fixed to the freehold, as 
old benches, tables, &c. Pajch. 13 WW. 3.  B. R. 12 
Mod. 519, 520. Lird Petre v. Hencage. 

Yelfti®, A brats coin among the Saxozs, equivalent 
to our halfpenny. | 

Ycim, 1 hatch or ſtraw. Cowell, edit. 1727. 

Yctvwe-wali, Jhe hell-wall or end-wall, that covers 
and dcfends the rei! uf the building. From Saxon bhelun, 
to cover or heal; whence a thatcher, flater, or tiler, who 
covers the roof of a houſe, is in the weltern nails called 
a hz/lier. [nſolutts eidem Domir@e pro gucci helowe- 
wall unins donius apud Carthyngion anuatim 11 den. 
Paroch. Antiq. p. 573+ See Kennet's Gloſſary. | 

Heinp and flar. Every perſon occupying ſixty acres, 
to ſow one rood with hemp or flax, 24 H. 8. c. 4. 
Eliz. c. 5. . 29. | 


CC 


Shall not be watered in any running ſtream or common - 


pond, 33 H.8. c. 17. | 
Foreigners uſing the trade of dreſling flax, &c. to en- 
Joy the privileges of ſubjeCts, taking the oaths, &c. 15 
Car, 2-0 -1.6. 5 Joie” | F nes 
Duties on hemp-ſeed, and yarn of flax or hemp im- 
Ported, 2 //. & M. ef}. 2. c. 24. ſet. 31, 32» 4 W. 
& MM. c. 5. ſeat. 2. | | Th 
The tithe of hemp and flax aſcertained, 3 /Y. & M7. 
C.J 11 & 12 FF, 3. c 16, Pk # | 
lax or hemp may be imported from Jreland duty free, 
T& BW. 3. co 3% A An. ſt. 2. c. 8, 
Penalties on workmen embezzling it, 1 Ann. /t. 2. 
'C. I, | | 
Bounty on the importation of hemp from the planta- 
tions, 3 & 4 Ann. c. 10. | 
Hemp water-rotted, &c. from the plantations, free 
ſrom duties, 8 Geo. 1. c. 12. Y 
Undrefled flax may be imported duty. free, 4 Geo. 2. 
Co 27» ; X £ f 
Medium of the duties on rough flax, &c. far. ſeven 
years, to be an annual charge on the aggregate fund, 4 
Gen. 2. C27. þ. ©. | 
No drawback on the re-exportation of unwrought hemp 
to the plantations, 4 Geo. 2. c 27. fo 7. | 
Againſt frauds in manufactures of hemp, flax, &c. 
22 Geo. 2. C27. | = 4 | 
Bounty on the importation of hemp and rough flax 
from America, 4 Geo. 3. c. 26 _ | 
Henchman, {Dui equo innititur bellicoſe, from the 
German heng/t, a war-horſe.) With us it Ggnihes one 
that runs on foot, attending upon a perſon of honour or 
worſhip. Stat. 3 Ed. 4. cap. 5. and 24 Hen. 8. cap. 13. 
It is written henxman, an. b Hen. 8. cap. 1. | 
Henedpenny, A cuſtomary payment of money inſtead 
of hens at Chri//mas : from the Saxon hen, galiina, and 
' penning, denarius. Sint quieti de chevagio &@ henedpeny, & 
buckſlall & triſtris, Fc. Monalt. 2 tom. 827, In a char- 
ter of Edw. 3. confirming many privileges to the priory 
of Pulton, 25 Ed. 3. Duieti /nt toon inges, horne- 
geldis, & penygeldis, & thenedirypeny, hundrediſpeny, & de 
mneſhennyng, & ae chevagio, & henedpeny, & buce/tail, & 
triſtris. Mon. Angl. tom. 2. Þ. 327. a Du Prejne 
thinks it may be henpeny, gallinggtum. or a compoſition 
for eggs. Put poſſibly it is miſprinted henedpeny for heved- 
peny, or head-peny, Cowell, edit. 1727. 
Heneward, A duty to the King in Cambridgeſhire. 
Domeſday. 


HER 
Venghen, (Saxon hengen) A priſon, gaol, or houſe of 
correction. 87 quis amicis deflitutus, ved alienigena, ag 
'antum laborem veniat, ut amicum non habeat, in prima ac- 
ujatione ponatur in hengen, & ibi ſuftineat donec ad Di 
udicium vadat, LL, Hen. 1. cap. 6s. TL OR 

Hengwite, Significat euietantian miyertcordie de latrone 
ſuſpenſa abſque conſideratione. Fleta, lib. 1. cap. 47. See 
iZankwit, 

Heo2dfefte, The ſame with hus/eane, 1. e. the maſter 
'f a family: from the Saxon herrb/eft, i. e. fixed to 
the houſe or hearth. Non fit aliqua liberorum reflity- 
dine dignus, fit heordfeite, fit folga» tus, ſu in bundrede (3 
in plegio conſtitutus. Leges Canuti, cap. 40. See Yur- 
1reſec ft, 

1>eo2dpenny, Om Romeſcot & poſiza Peterpence : 
rom the Saxor. heorth, focus, and pening, denarius. See 
AZter-pence and fAbineijror, Omnis heortdpeni reddat 
ad feſtum 8. Petri, & gui non per/oclveret ad terminum illum 
icferat eum Romez., Leges Edgars Regis, cap. 5; apud 
[3r omptonum. 

Pecailv, Heralt, or Yarold, Italian heralds, Fr, þz- 
*ault, quaſi herus altus, Verſlegan thinks it inay be de- 
ved trom two Dutch words, viz. here, exercatus, and 
bealt, pugil magnanimus 2 as if he be called tle champirn 
f the army. With us it fgnifiecll an officer at arms, 
whole buſineſs is to denounce war, to proclaim peace, or 
»cherwife be employed by the King in martial meflages, 
»r other buſineſs. 'The Romans call them pturally fecrales. 
Polydore, lib. 19. deſcribes them thus : {7ubent inſuper ap- 
parttores, miniftros, quos heraldos dicunt, quorum prefecins 
armorum Rex wocitatur ; hit telli & pas nuntii ; autibns, 
commbuſque a Rege ſattis inſignia aptant, ac ermum furera 
curant. Nay more, they are the judges and examiners 
of gentlemen's arms, marſhal all the {ſolemnities at the 
coronation of Princes, manage combats, and ſuch like : 
there 1s .one and the fame ute of them with us aud the 
French, whence we have their name; and what their 
office is with them, ſee Lrpanus, lib. 1, De Ailngi?, 
Francer, cap. Heraidi. 'I heie are divers of them with us, 


[whereof three being the chief, are called Kings at arms ; 


and of them Garter is the principal, inſtitutcd and created 
by Henry the Fiſth (Stouw's Annals, p. 584.) whole office 
is to attend Knights of the Garter at their ſolemnitics, 
and. to marthal the funerals of all the great nobility ; as 
Princes, Dukes, Marquiſles, Earls, Viſcounts, and Barons, 
And in Plowden, in Reginer and Fogaſſa's caſe, we read 
that Edward the Fourth granted the office of King of 
Heralds to. one Garter, cum feudis & proficuis ab antique, 
&c, fol. 12. The next is Clarentius, ordained by & dward 
IV. for he attaining the dukedom of Clarence, by the 
death of his brother George, whom ke beheaed tor aſp'ring 
to the Crown, made the heral4/, which picpcrly betonged 
to the Duke of Clarence, a King at Arms, and called him 
Clarentius ; his proper office is to maiſhal and diſpoſe the 
funerals of all the leſſer nobility, as Knights and Eſquires, 
through the realm, on the South fide of Trent. "The 
third 1s Norroy, or North-roy, whole office is the ſame on 


lide, as may well appear by his name, figniſying the 
Northern King, or King of the North parts. Beſides 
theſe, there are ſix others properly called heralds, accord- 
ing to their original, as they were created to attend 
Dukes, &c. in martial expeditions, viz. York, Lancefier, 
Somerſet, Richmond, and IY/indſor. Laſtly, there are ſour 
others called Marſhals or Purſuivants at Arms, reckoned 
in the number of heralds, and do commonly ſucceed in 
the place of the heralds; when they die, or are preferred ; 
and thoſe are Blue-mant'e, Rouge-creſs, Rouge-dragon, and 
Portcuilis, Theſe heralds are by ſome authors called 
nuncii facrt, and by the ancient Romans fecales, who 
were prieſts. Nam Numa Pompilius divini cultus inſlitt- 
tionem in ofto partes divifit, & ita etiam ſacerdotum 09 
rdines conſiituit, &c, ſeptimam pariem ſacre cnjlitution!s 
collegio eorum aujecat, qui feciales wacantur : erant atuicm 
ex optimts domibus viri elefli, &c. quorum partes in eo verſa- 
bantur, ut fidei publice inter populos preeſſent, neque juſium 
aliquad bellum fore cenſebatur, niſi 14 per fteciales «/ſct in” 
dictum. Coralius Miſcel. Juris —— lib. 1. Cc. 10. 

| NUM 


the North ſide of Trent that Clareniivs hath on this 
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H E R 
num. 12. Kings at Arms are mentioned in ſtat. 14 Car 
2. 33 Of theſe, fee more in Spelman's Gloſſary, Cowell, 
edit. 1727+ | | | 

By the law of arms and heraldry, every one who is 
made King of Arms, before he receives his dignity, onght 
to be laid betwixt two officers of arms by the arms be- 
fore the Earl Marſhal of Enylana, or his deputy, and 
before him are to go four officers of arms, whereof the 
one is to bear his patent, another his collar of SS, the 
third a coronet of braſs double gilt; fourthly, a cup of 
wine ; and his patent ſhall be read before the Earl Mar- 
ſhal 3 and afterwards his coronet ſhall be ſet npon his 
head, and the collar of SS about his neck, and after- 
wards the wine poured upon his head. Le. 248. 33 Els. 
B. R, Dethick's caſe. 

»erbagr, ( Herbagium) Signifies the fruit of the 
earth, produced by nature for the bite or mouth of the 
cattle; but is mott commonly uſed for a liberty that a 
man hath to feed his cattle in another man's ground, as 
in the foreſt, &c. Cromp. Fur. fol. 197, Occurrit fre- 
quens pro jure depaſcenat altenum folum ut in foreſts, ſays the 
learned Spe/man. 7 

He that hath herbage of a foreſt by patent may have 
treſpaſs for the grals, but not for trees, or the fruit of 


them; and he may take beafts damaze feaſant, and have 


quare clauſum frezit, and by ſuch grant may incloſe the 
foreſt. D. 285 9. pl. 40. Trin, 11 Eliz, 

Grantee of herbage may inclofe. and may have aQtion 
of treſpaſs quare clauſum fregit Arg, rin. 21 Jac. B. R. 
2 Roll R. 356. crtes D. 285, But though he that hath 
herhage may incloſe, yet he that hath reatonable herbage | 
cannot. Jbid. Arg. cites Cro. R, 159. 9 


Gedb. 419. Trin, 21 
Touch v. Moor. 

A leaſe was made of a manor with all gardens, or 
chards, yards, &c. and, with all the profits of a wood, 
excepting tO leffor forty acres, to t.ke at his pleaſure ; per 
Dyer, 'V'he wood 1s not compriſed within the leaſe, but 
the leſſee ſhall only have the profits, as pawnage, herbage, 
fc, 21 Eliz. in GC. B. 4 Le. 8. Amm, | | 
Herbagtum antcrius, The firſt crop of graſs or hay, 


Fac. B. R. in the cale of Lord 


\ Grantee of herbage of a park cannot diſpark it. Arg. | 


nÞ © 


| Herdwerch; Heozdwereh, Herdſman's work, of euſ: 


tomary labours done by the ſhepherds, herdſmen, and 
_ inferior tenants at the will of their lord. Cowell; 
eait, 1727. 5 | 

Yerebode; The King's edit, commanding his ſubjects 
into the field : from the Saxon here, exercitus, and bode, 
a meflenger. Cowell, edit. 1727. 
| HYecednamen 5, (Hereditamenta, ) Signify all ſuch 
things immoveable, be they corporeal or incorporeal, as a 
man may have to himſelf and his heirs, by way of inhe- 
TRacken 4 (ſee 32 Hen. 8. cap. 2.) or not being otherwiſe 
{ bequeathed, do naturally and of courſe deſcend to him 
which 1s next heir of blood, and fall not within the com- 
paſs of an executor 9dr adminiſtrator, as chattels do. It is 
a word of large extent, and much uſed in conveyances ; 
tor by the grant of hereditaments, iftes, leigniories, manors, 
houſes and lands of all forts, charters, rents, tervices, 
advowions, commons, and whatever may be inhetited, 
will paſs. Co. on Litt. fol. 6 Hereditamentum eft omne 
quod jure hereditario ad heredem tranſrur, Haredita- 
menta corporea (according to Judge Doveridee) are re- 
venues local, and of annual value. Hift. of Iales, fol. 
90. | 

A condition is without queſtion an hereditament. 
Rep. 2+ b. Trin. 25 Eliz. in the Marguiſs of Winhe/tr's 


cajes 


Law cannot be forleited or eſcheat. 3 Rep. 2. $ Co 

Ules were hereditaments, for of this ſh. il be po/ſe/ſio 
fratris ; but condition or uſe were not forteitanle at Com- 
_ Law. 3 Reps 2. bs in the Adarquis of Winheſter”s 
caſe, | rh 

Pereditary revenve, The King how ſeifſed of the he- 
reditary exciſe and poſt-ofhce, 12 Car 2. © 24s 1 Jars 26 
co 12, How reſtrained irom aliening the revenue of the 
poſt-office, 9 Ann. co. 10. /. 4.2 Fo 

{/ercfare, (Sax1n) Pro, ectio militaris & expeditio. See 
Dubſidy, A military expedition, a going to warfare. 

Herefozd, tor inclofing of commons in Here «hires 
4 Jace Ie Co £1; 

Heregeld, (Saxon) Pecunia ſeu tributum alenio exercitul 
collatum. A tribute or tax Icvied for the mainienance of 


in oppoſtion to after-math and ſecond cutting. Dicunt 
quo1 oft communis via, & ſua communts paſtura, quum farnum 
& anterius herbagium amoveantur., Antiq. Parochaal. 
pag- 459- Es ; | 
Verbec, or VYerour?, An inn. Cowel!, edit. 1727. 
Hervenger, or {arbinger, (from the French herberger, 


_ that is, hoſpitio accipere,) vignifieth an officer in the 


King's houſe, who goes before, and allots the noblemen, 
and thote of the houſhold, their lodgings. Kitchin, fol. 
176. uſed it for an inn-keeper. | 

berbergagium, Lodgings to receive gueſts in the way 
of hoipitality. Cowell, edit. 1727. | 

{\ervergatus, Spent in an inn. Cowell, edit. 1727. 

pertigare, To harbour, to entertain, from heriber- 
*um, heriberga, Saxon here berg, a houſe of entertain- 
ment, — Ballivi preceperunt cavibus ſufficientiam domorum 
ad herbigandum & ad hoſpitandum populum—in anno Fu- 
bilz2 apud Canturiam 1420. Somner's Antiq. þ. 248. 
Hence our herbinger or harbinger, who provides harbour 
or houſe-room, &c. | | | 
_ Herce, A harcow, Lat. hercia, Fleta, lib. 2. cap. 77. 
Carucas & hercias reparare; and in Domeſday, per Gale, 
fol. 760, Habet Rex, Sc. unum jugum de ora & unum 
Jugum de herce. 

Yercia, The ſame with herce; it Ggnifies alſo a can- 
dleftick ſet up in churches, made in the form of a har- 
row, in which many candles were placed. Die ſepultur 
& die menſis, & pro corpore fitfto, 1. e« cenotophium, cum 


 hercia, z. e. candelabro in hercix modum confefto, which 


was filled with candles, and placed ad caput cenctaphit. 
Herciare, (From the French hercer, to harrow) Ara- 
bant if herciabant ad curiam domini, 1. e. they did plough 
and harrow at the manor of the lord. 4 Inft. fil. 270. 
De: vewich, or Yerdewic, ( Herdewycha,) A grange 
or place for cattle and huſbandry. Et unum herdewy- 


an army, See Dubſio . 

| H.evus, A fort of little fiſh, perhaps minows, or ra- 

ther gudgeons Cewell, dit, 1727 
Yerenach, An archdeacon, Cowell, edit, 1127. 
Herenomes, or - etcc.nls, One who to/lnws an army 

of rebels. Lamb. Leges Ine, cap. 15. In exercitu preda- 

torum, &c, from here, exercitus, and team. ſequela. 
Hereiita, or Yercſſa, or Peieſſiz, Denotes a hired 


ſoldier, that departs without licence ; derived from the 


Saxon here, exercitus, and /liten, to depart, accordu'g to 
Co. 4 Inj? fol. 128 | 

Jecew, /{Aderes,) Among Proteſtants, is ſaid to be a 
falſe opinion, repugnant to ſome point of doEtrine clearly 
revealed in ſcripture, and either abſolutely efſ-niial to the 
| Chriſtian faith, or at leaſt of moſt high importan:e. x 


| Hawk. P. C. 3. 


Anciently, under the general name of hereſy, there kave 
been comprehended three forts of crimes; 1. Apoltacy, 
when a Chriſtian apoſtatizes to Paganiſm. 2, Witchcraft, 
3. Formal hereſy, which ſeems to be an apvſtacy trom 
the eſtabliſhed religion 3 for which, and the feverai wavs 
of determining, puniſhing, and the difference between the 
Civil and Imperial laws, Popiſh canons, and the Jaw: of 
England concerning hereſy, fce a large account in 1 al. 


Hifl. P. C. 383 to 410. 


amount to hereſy, and what not ; but the ſtatute 1 #25 
caps 1. Which erected the high commiſhon court, having 
reſtrained it to ſuch as are either determined by ſcripture, 
or by one of the four firſt general councils, or by ſume 
other council, by expreſs words of ſcripture, or by par- 
 liament, with the afſent of the convocation; theſe rules 
are at preſent generally thought the beſt direQions con- 
cerning this matter. 13 Hawk. P C. 3, 4. 


- And it is ſaid by my Lord Hale, that the papal ca- 


cham apud Hethcotun in Peco, &c. Mon, Angl, 3 part. 
Vou, I, *N® 87, | 


| noniſts have by ample and general terms extended hereſy 
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Writ of error is an hereditament, but by the Common 


It ſeems difficult preciſely to determine what error ſhall : 


# 
.F 
| 


H E R 
ſs far, and left ſo much in the diſcretion of the ordinary * 


to determine it, that there is ſcarce any the ſmalleſt de- 
viation from them but may be reduced to hereſy, accord- 


" ing to the great generality, latitude, and extent of their | 


definitions and deſcriptions; from whence he obſerves, 
how miſerable the ſervitude of Chriſtians was under the 
papal hierarchy, who uſed ſo arbitrary and unlimited a 
power to determine what they pleaſed to be hereſy, and 
then, omni appellatione poipoſita, ſubjeting men's lives to 
their- ſentence, 1 Hal. Hit. P. C. 383, 389. 

According to the Common and Imperial Law, and ge- 
nerally by other laws in kingdoms and ſtates where the 
Canon Law obtained, the eccleſiaſtical Judge was the 
Judge of hereſfies, and hereby they obtained a Jarge juril- 
diction touching them. 1 al. Hift. P. C. 384. 

Hence it is, that, by the Common Law with us, the 
convocation of the clergy, or provincial ſynod, might and 
frequently did proceed to the ſentencing of heretics, and, 
when convicted, left them to the ſecular power, where- 
upon the writ of heretico comburendo might iſſue. Bro. 
tit. Hereſy. 2 Roll. Abry. 226, 

It is alſo agreed, that every biſhop may convict perſons 
of hereſy within his own dioceſe, and proceed by church 
cenſures againſt thoſe who ſhal! be convicted; but it 1s 
ſaid, that no ſpiritual judge, who is not a, biſhop, hath this 


1 and it has been queſtioned, whether a conviction 
e 


fore the ordinary were a ſufficient foundation whereon 
to ground the writ de heretico comburend®, as it is agreed 
that a convition before the convocation was. F. N. B.. 
269. 12 Co. 5b, 57. 3 Inft. 40. Gibſ. Cidex gol. 
1 Hawk. P.C. 4. State Trials, wel. 2. 275« 

Lord Ch. Juſt. Hale ſeems to be of opinion, that if 
the dioceſan convict a man of hereſy, and either upon 
his refuſal to abjure, or upon a relapſe, decree him to be 
delivered over to the ſecular power ; and this *being fig- 
nified under the ſeal of the ordinary into Chancery, the 


| King might thereupon by ſpecial warrant command a 


writ de heretico comburenda to iſſue, though this were a 
matter that lay in his diſcretion to grant, ſuſpend, or re- 
fuſe, as the caſe might be circumſtantiated, 1 Hal. 77/0. 
P06. 202-7 

But it ſeems agreed, that regularly the temporal courts 
have no conuzance of hereſy, either to determine what it 
is, or to puniſh the heretic as ſuch, but only as a diſ- 
turber of the public peace ; and that therefore, if a man 
be proceeded againſt as a heretic in the ſpiritual court, 
pro ſalute anime, and think himſelf aggrieved, his proper 
remedy 1s to bring his appeal to a higher eccleſii«tical 
court, and not to move for a prohibition ſrom a temporal 
one. 27 H. 8. 14.6. 5 Co. 58. Heb. 236. 

Yet a temporal Judge may incidentally take knowledge 
whether a tenet be heretical or not; as where one was 
committed by force of 2 H. 4. cap. 5. for. ſaying, that 
he was not bound by the Jaw of God to pay tithes to the 
curat? ; another for Living, that though he was excommu- 
nicated before men, yet he was not ſo before Gol; the 
temporal courts, on a habeas corpus in the firit caſe, and 


| an aCtion of falſe impriſonment in the other, adjudged 


neither of the points to be hereſy within that ſtatute, for 
the King's courts will examine all things which are or- 
dained by ſtatute. 3 /n/?. 42. 1 Rell, Rep. 110. 2 
Bulſ. 300. | | Es 

Alſo in quare imped:t, if the biſhop plead that he refuſed 
the clerk for hereſy, it ſeems that he muſt ſet forth the 
particular point, that it may appear to be heretical to. the 
court wherein the aCtion is brought, which having conu- 
zance of the original cauſe, muſt by conſequence have 
a power to all incidental matters neceſſary for the deter- 
mination of it, and without knowing the very point al- 
ledged againſt the clerk, will not be able to give direCtions 


. concerning it to the jury, who (if the party be dead) are 


to try the truth of the allegation. 5 Co. 58. 1 And. 191. 
3 Leon. 199. 3 Lev. 314. Gy 

By the Common Law, one convicted of hereſy, an 
refuſing to abjure it, or falling into it again after he 


abjured it, might be burnt by force of the writ de haretico| 


comburendo, which iſſued out of Chancery upon a certifi- 
cate of ſuch conviction 3 but he forfeited neither lands 
nor goods, becauſe the proceedings againſt him were 


| x Bank - + 2 
only pro ſalute anime. F. N, B. 2%g., 23 Inſt, 42, 
DoQor and Student, lib, 2. cap. 29. 1 Hawk, P. C, 
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Bar at. this day the faid writ Je heretico comburend ig 
aboliſhed by 29 Car. 2. cap. 9. and all old ſtatutes, thar 
gave a power to arreſt or impriſon perſons for hereſy, or 
introduced any forſeiture on that account, are repealed; 
yet by the Common Law, an obſtinate heretic being ex. 
communicate, is {till liable to be impriſoned by force of 
the writ de excommunicato capiendo, till he make, ſatisfaQtion 
to the church. 12 C2. 44. 1 Hawk. P. C. <5. 

Alſo by the 9 & 10 /7. 3. cap. 32. it is enaQted, 
« 'That if any perſon having been educated in, or having 
made profeſſion of the Chriltian religion within this realm, 
ſhall be convicted in any of the courts of /77//min/tcr, or at 
the aſſizes, of denying any of the perſons in the Holy '[rj- 
nity to be God, or maintaining that there are more Gods 
than one, or of denying the truth of the Chriſtian rei. 
gion, or the divine authority of the Holy Scriptures, he 
ſhall for the firſt offence be adjudged uncapable of any 
office, and for the ſecond ſhall be difabled to 1tve any 
action, or to be a guardian, executor, or adminiſtrator, or 
to take by any legacy or deed of giſt, or to bear any of- 
lice civil or military, or benehice eccleſiaſtical, for ever, 
and ſhall alſo ſuffer impriſonment for three years, without 
bail or mainprize, from the time of ſuch conviction,” 

For more learning on this ſuljef, ſee 14 Vin. Abr, ard 
3 Bac. Abr. tit. Hereſy. See ficltzion, 

Þreretir, See Paerettca comburendo, | 

Peretico comburenda. $Sce Parerctico comburends. 

Jeretache, The general of an army : from the Saxon 
here, exercitus, and tag n, ducere ; but the heretochit were 
the barons- of the realm, and infcrior to earls and yiſ- 
counts. {nterſunt Epiſcapi, Comites, Ficecsmites, Hereto- 


chit, Trithingrevi, Ledzrevi L@, H 1. Du Freſne, 


IA 5 = 


Decetorhis, A leader or commander of military forces. 
Sce at large the name and office in the Laws of Edward 
the Confeſfar, cap. 35. De Heoretochii, © 
Yece tun, A court or yard for drawing up the guards 
or military retinue, which uſ.ally attended our prelates 
and nobility, —— Thomas Langley Zp:ſcopus Dunelmenufis 
apud man?rium de Houldon con/truxit totas p:rtas occidentales 
opere camertario, pr quas tran/cerint ad heretum vil poma» 
rium. Hiſt. Dunelm, apud Whartoni Ang]. Sac. pars 1. 
pag- 770. oY ors 
Decgriva, Pulling by the hair; from the Sax. her, 
capulius, and grypan, capere. Si quis aiiquem per capilles 
arripuat, tantum emendat quantum de uro colpo faceet, i. 
quinque denarios de heregripa. Leg. H. 1. cap. 94. 
Li1ectzalds, A ſort of garment ſo called, Cowel!, edit. 
I 727. | | | 
DDerit, (Heriotum) Is in the Saxon tengue heregate, 
which 1s derived from here, exercitus, and yeat, a beajt, 
and in the time of the Sax9ns ſignified a trivute given to 
the lord for his better preparation towar:s war. Lan- 
bard, in his Erplicat.on of Haxon ILards, verbs Fereootumn, 
Erut enim hereotuin milita'is Jupell-til's prejiatio, guuimy 
abeunte vaſſallo, dominus repertauit in ipſins munittoneniy 
ſays Spelman. And by the laws of Canutus, tit. De He- 
reotts, it appears, that at the death of the great men of 
this nation, fo many horſes and arms were to be paid as 
they were in their reſpective life-times obliged to keep 
for -the King's fervice. lt is now taken for the beſt 
beaſt a tenant hath at the hour of his death, due to the 
lord by cuſtom, be it horſe, ox, &c. and in ſome ma- 
nors, the belt piece of plate, jewel, or the belt piece of 
goods, "The rame 1s fti}1 retained, but the uſe is altered ; 
for whereas, by Lambard's opinion, it did ſignify ſo much 
as relict doth now with us; now it is taken for the bett 
head of cattle that a tenant hath at the hour of his death, 
due to the lord by cuſtom. QAitchin, fol. 133, 134. 
mentions heriot-fervice and heriot-cuftom ; for interpre- 
tation-whereof, you ſhall find theſe words in Broke, tit. 
Hariot, num. 5. Harivt, after the death of the tenant 
tor lite, 1s harit=-cu/tam ; bariot-{orvice is aſter the death 
of the tenant in fee-limple. In the book called Les 
Termes de la Ley, it is faid, that harivt-Jervice is often cx- 
preſſed in the grant of a man, that he holds by ſuch fer- 


| vice to pay. h:riat at tie time of his death, and ho!deth in 
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HER: 
fee Gmple. Hariot-cu/tom is, when hariots have been 
paid time out of mind by cuſtom, and this may be after 
the death of tenant for life 3 and for this rat may 


diſtrain or ſeize. See Plowd. fols 95, gb, Bratton, lib. 
2. cap. 36 Dot. and Stud. cap 9. But of right neither 
the lord nor officer ſhould take hertot before it be preſent- 
ed at the next court holden after the tenant is dead, that 
ſuch a beaſt is due for a heriot, It the lord purchaſe part 
of the tenancy; hertot-ſervice is extinguiſhed, but it is 
not ſo in heriot-cuſl»>m, Co. 8 Rep. Talbor's caſe. If the 
lord ought to have a heriot when his tenant dieth, and 
the tenant deviſeth away all the goods, yet the lord ſhall 
have his herzor ; for the law preferreth the cuſtom before 
the deviſe. Co. on Litt: /:b; 3. cap. 3. pag. 185. See 
Dyer, fol. 199. num. 58: This in Scotland is called her- 
rezelda, compounded of hve, in Dutch, in Latin, herus, 
that is, a lord or matter ; and zeild, 8p tribute, or 
taxation. Stene de Verb: Signif. werbo Herrezelda. He- 
riets, or the delivering up of arms at the deceaſe of a te- 
nant, did not vbtain in England till the ſovereignty of the 
Danes, and are firit mentioned in the laws of Canute. 
The book of D:meſaay, and generally all monkiſh writers, 
have confounded herrots and reliefs; whereas there was 
yery great difference between them. Heriot was often a 
perſonal , relief always a predial ſervice. Heriots were 
firſt contrived to keep a conquered people in tubjeation, 
and to ſupport the public ſtrength and militacy turniture 
Reltefs tor the private -advantage ot 
the lord, that he might not have inutilem proprictatem in 
the ſeignory- Re:ief)s were a feuda' ſervice, heriets betore 
any feudal tenure. ide Spelman of Fer:ds, cap. 18. See 
Kennet's Glifſary in Heriotum. Cowell, edit. 1727. 

The herzwt duty is thought by our beſt antiquaries to 
be far more ancient, and to differ from reef, the original 
whereof ſeems to. be thus, Anciently, when the tenures 


. were military, and tor life on:y, the arms and war-horſe of 
the tenant, upon his death, went, together with the land, 


to the lord, being due t6 him, as having been purchaled 
out of the profits of the land, or as having been originally 
granted by the lord for public defence, and therefore be- 
longed to the lord, that he might beſtow them on the 
ſucceeding tenant for the like ſervice; but when the feud 
became inheritable, the reaſon of the heriot ceaſed, and 
then the arms and-war-horſe went to the heir who fuc- 
ceeded to the land ; yet in ſome manors the cuſtom of the 
heriot was by particular agreement retained, or the lord 
reſerved it as parcel of his tenure ; and though originally 
the heriot was the beſt horſe, yet it came in time to be 


the beſt beaſt; for the tenants, to diſappoint their lords, 


would often ſell their arms and horſes, and then of ne- 
ceſlity a law was made, that the lord might take the beſt 
beaſt im lieu of them, and ſo the heriot came to be 
elteemed the beſt beaſt ever after; and as it aroſe by cul- 
tom or tenure, after the feud became inheritable, hence 
we hnd ia ſome manors a cuſtom of paying it in goods, 
and in ſome in money. Spelm. Gleff. 287. Bratt. hb. 
2. f. 60. Britton 178, See Kitchin 133. 

It appears not only from Spelman's conjeQtures, but 


likewiſe from the Jaws themſelves of King Canutus, that 


the Danes were the firſt inventors of heriots, and that it 
was a political inſtitution of theirs, whereby the Daniſh 
tenants were to hold by military ſervice, and their arms 
and horſes at their deaths to revert to the public ; and 
by that means putting the whole ſtrength and defence of 
the kingdom into their hands, committing only the affairs 
of agricuiture, and the improvement of the nation, to the 
Engliſh, though thereby they enjoyed greater freedom and 
immunities in their tenures than the Danih tenants did, 
Spelm, 287. | 

As to the ſeveral kinds of heriots, ſome are due by 
cuſtom, ſome by tenure, and ſome by reſervation on 
deeds executed within time of memory ;. thoſe due b 
cuſtom are the moſt ſrequent, and aroſe by the contra 
Or agreement of the lord ana tenant, in conſideration of 


which a beriot, as the beſt beaſt, beſt piece of houſhold 
furniture, &c. became due, and belonged to the lord 
either on the death or alienation of the tenant, and 
which the lord way ſeize, cither within the manor or 


# 


fome bencht or advantage accruing to the tenant, and for. 


"WEEK 
[ without, ot his eleftion. Dyer 199. b. Bro. tt. Herich, 


(s 3+ | | | 

* We though a cuſtom, that the lord ſhall have the beſt 
beaſt, &'c. of his tenant who dies, is good, yet a cuſtom 
or preſcription to have a heriot of «very ſtranger dying 
within ſuch a manor 1s void, becauſe it cannot have a 
reaſonable commencement between the lord and a ſtran- 
ger, though it may between him and his tenants. Dyer 
I99. b, Dav. 33. 2 Ard. t53. 1 Rol. Abr. 561. 4 
Ae. 431. | 

50 a cuſtom or preſcription to have a heriot, viz. the 
beſt beaſt of his tenant; and if it be eſluigned before the 
lord ſeizes it, that then he may take the beaſt of any 
other perſon /evant am couchant upon the iand, is unrea- 
ſonable and void. Afoor ib plc 58. adjudged. MN. 
Bendl. 112. pl. 147: adjudged. vi 

If the cuſtom be, that the lord ought to have the beſt 
ocaſt as a heriot of him that dies his tenant, aid the - 
parion of the pariſh the ſecond beaft as a mortuary ; if 
the tenant holds two ſeveral tenements of the iord, {ub- 
ject to the cuſtom within the pariſh, the lord ſhall have 
wo beſt beaſts within the intent ot the cuſiom, an! the 
parſon the third. 7 H. 6. 26. b, Bro ti. /lerwi, 3. 
Bro. Cufiom, 22. 1 Ko:. br. 567. 8. C | | 

A copyholder for life, where the cuttom is. that if 
the tenant died ſeilca a heriot ſhould be paid, ties viſe 
{ciſed or outted, the lord having arſt granted the feiv: ory 
to A for ninety-nine vears, it the tenani ſhow'd fo vg 
live, remainder to B for fow thouſan' years; and herein 
two queftions were made; firſt, whether any herio! ſh uld 
be paid, be: auſe the cupyboldet d1d not die ſeteu? ,.nd 
as to this the court heid cieariy, that a heriot w+> due and 
payable ; for notwithitanding the ouſter and difſeifin, he 
{till continued legal tenant, and ſuch difſeiſin might have 
been by combination, to defeat the lord of his herivt. 
The ſecond queſtion was, to whom the heriot ſhoul'i be 
paid? And as to this the court held cleaily, that the re- 
mainder man for four thouſand years eou'd have no right. 
to it, becauſe the copyholder was never. his tenant ; and 
as to the grantee for ninety-nine years, Ba» k.ey Juitice 
was of opinion, that it belonged to him ; bui hervot Zones 
Juſtice (they two only being 1n court} doubted, fc 
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that co inſtante the tenant died, oder; 1f2n'te the eſtare\ of 
the grantee for ninety-nine yea!s was de ermined. arch 
23 Norrice and Norrice. 2 Rl. Abr. 72. 8. C, © 
if by the cuſtom of. a copyh: 1d manor the lord may 
grant a copyhold to three perſonas, to hold tro them ſuc- 
ceſſive ſicut nominantur in charta, & non alibi, ion three 
lives, and that on the death of every tenant the lord 
ſhould have his beſt beaſt pr a heriot, and a grant is 
made to- F. S. and his afhigns, to hold to him for his own 
life, and the lives of two others: this is at eſt a 50d 
grant for the life of F. S$. though not ſtrift'y purſuant 
to the cuſtom, and the lord on his death thal' ha-e a he- 
riot; but he cannot have a heriot on the veatn of the 
ceftui que vies, becauſe they were never his tenant-« 6 
Med. 63, &c. 1 Salk. 188. 8. C_ | | | 

It ſeems to have been always agreed, that for a he- 
riot cuſtom the lord might ſeize the. beſt beaſt of tho t2- 
nant, or whatever elſe was due as a heriot, where- 
ever he could find it. Bro. tit. Heriodt, 2, 3. Keil, 
82. | | 
But according to ſome ancient opinions, the lord could 
only diſtrain, but not ſeize for an heriot-ſervice ; becale 
ſay they, it lies in render, and not prender ; alſo 'e 
form of pleading is, that he was ſeized thereof ty he 
hands of his tenant, which would be abſurd, if the lord 
had ſuch a property thergin that he might ſeize it as his. 
own. Dodtar ard Student, Dialogue 2 cap. 9. N. Berl, 
30. pl. 47. Ret(w. 82. 

But it hath been ſolemnly adjud:ed, that for an heriot- 
ſervice, or for an heriot reſerved by way of tenure, the 
lord may either ſeize or diſtrain; for when the tenant 
agrees that the lord ſhall on his death have the beſt beaſt, 
&c. the lord hath his eleQtion which beaſt he will take, 
and by ſeizing thereof reduces that to his poſſeſſion, 
wherein he had a property at the death of the tenant, 
without the concurring aCt of any other perſon ; and it 


is not like the caſe where the leſſor reſerves 205, or a 
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robe, for there the leſſee has his eleQion which he will 
pay, and being to do the firſt aft the lord cannot ſeize, 


-, but muſt diltrain.  P/ew. 96. adjudged Cre, Eltz. 589. 


Alſo though the lord may either ſeize or diſtrain for 
an heriot-ſervice, yet he can only ſeize the proper bealt 
of the tenant ; but he may diſtrain any man's beaſts which 
are upon the land, and retain them until the heriot be 
paid, Cro, Car, 260, 

So it hath been ruled, that for a heriot cuſtom or ſer- 
vice the lord may ſeize as well in the manor as out ; but 


if he diſtrain, it muſt be in the manor. 1 Salk, 356. | 


Auſtin and Bennet ; per cur. 1 Show. 81. 8. P. 3 Med. 
231. S. P, arguends, | | 

But it is ſaid, that this liberty muſt be underſtood to 
be annexed to ancient tenures, on which the lords had 
many privileges, and not to be extended to thole which 
are created within time of memory, upon particular reſer- 
vations ; and therefore where a leaſe was made of lands 
for ninety-nine years, if 4. and B. ſhould ſo long live, 
reſerving a yearly rent and heriot, or 405. in lieu thereof, 
after the death of either of them, provided, that no he- 
riot ſhall be paid after the death of A. living B and #. 
and B. being both dead, and conſequently the leaſe de- 


| termined; the court was divided in opinion, whether 


the leſſor could diſtrain for the heriot or not. 1 Show, 
81. 3 1d. 231, 

Tf in replevin the defendant avows for an heriot upon 
a leaſe made by indenture to A. his executors and aſhyns, 
for ninety-nine years, if the faid A. B. and C. or any of 
them, ſhould ſo long live, rendering rent, and rendering 
and paying after the death of the faid 4. his executors and 
aſſigns, his or their beſt beaſt for an Hheriot, or 50s. at 
the eleEtion of the leflor, his heirs or aligns, and 2. al- 
ſigns to 7. S. and dies, on whom the leſlor diſtrains ; 
and upon oyer of the indenture it appears, that the clauſe 
for the heriot was rendering, and paying to the leflor, 
his heirs and aſſigns, after the death of the faid 7. B. and 
C. and every of them, his or their beſt bealt in the name 
of an heriot, or 50s. &c, This variance is fatal ; for 
though the leſſor be intitled to an heriot on the death of 
A. B. or C. yet ought he to have ſet it forth according 


_ to the indenture,” and not to have avowed for an heriot 


after the death of 4. his exccutors and aſhgns, when 
there are no words which make an heriot payable on the 
death of the executor or aſſigns. Cyro, Car. 313. Randal 
and Scery. But fee this cale as reported in {etley 57. 
and 2 Rl. Abr. 451. | | 

If an heriot be duc by cuſtom from every tenant dying 
ſeiſed, the lord necd not alledge what eſtate the tenant 
died ſeiſed of. 1 Bul/. 101, 

But where a perſon would intitle himſelf to a deviſee 
of a reverſion after a leaſe on which an heriot 1s reſerved, 
he ought to ſhew of what eſtate the deviſor was ſeifcd.at 
the time of making his will, and that he died ſeiſed of 
ſuch eſtate; for if diſleiſed before his death, the will 
could not operate. Cyo. Eliz. 530. Dyer 229. 1 0d. 
265. 1 Med. 217. 2 Med. gz. 

If the tenure be by rent and heriot ſervice, viz. to have 
the beſt beaſt aſter the death of the tenant, and the lord 
diſtrains for the heriot, he need not in his avowry ſhew 
which was the beſt beaſt which he was intitled to, nor of 
what value it was; for the tenant might have efloigned 
the cattle, and thereby it might be impotlible for the lord 
to know which was: the beſt beaſt; and the tenant at his 
peril is to render the belt beaſt, or ſufficient recompence, 
Cro. Car. 269. | 

For more learning on this ſubjea, ſee 14 Vin. Abr. and 
3 Bac. Abr. tt. Heriot, | 

Herijchild, Military ſervice, or Knight's fee : from 
the Saxon here, an army, and /cy/d, ſcutum. Cowell, 
edit. 1727. | ” 

Heriſhit, Laying down of arms: from the Sax. here, 
exercitus, and flitan, ſciſſura. Id, | 

Periſcindium, A divibon of houſhold govds: - Non 
totres fiert placet hereſcindia mecum, 1. e. I am not pleaſed 
ſo often to divide my goods. 41. 

Heriſtall, A caſtle; from the vaxon here, an army, and 


/lall, flatio, Id. : | | 


| Hermaphzodite, An animal uniting two ſexes. Fobn/; 
Dia, An hermaphrodite may purchaſe according to that 
ſex which prevaileth. Co. Lit. 3. | 

Hermimus, (Mus ponticus,) A mouſe, of whoſe ſking 
we have ermine. | ER | 

Hermitage, ( Hermitagium,) 'The habitation of a hermit, _ 
a ſolitary place, Yulgariter autem locus iſle a laicis here. 
mitagium xuncupatur, propter ſolitudinem ; non quod here. 
mita altqurs aliguo tempore ibidem ſolebat converſari. Mon, 
Angl. 2 par. fol. 339. b. 
 Hermitozium, 'I he chapel or place of prayer, belong. 
Ing to an hermitage, Cowell, edit. 1727. 

Hrerneſens, Herons. Corwel!, edit. 1727. 

Herneſium, Anciently uſed for the tackle or furniture 
of a ſhip. Cepit etiam in predifta navi herneſia ad nave 
lam fpeftlantia, PI. Parl. 22 Ed. 1. | 

{eriefium, ( Hernafum, from the 'Teuton. harnas, 
Engliſh barns) Signified any ſort of furniture of a 
houſe, implements of trade, or rigging of a ſhip. Cowell, 
edit. 1727. | 

{eroudes, The ſame with heralds: Et of/i/tebant es 
quatuor duces, &c, bene ad eſiimationem heroudes, Ec, 
Knighton, p. 2571. - . 

Herirings, Shall not be ſold at fea, nor till the ſhip be 
moored in harbour, 31 #4. 3. /t. 2, c. 1. 

Regulations of the herring fair at Yarmouth, 31 Ed, 2. 
lt. 2; C+ 2+ 35 Ed;.3- 

'Fhe contents of barrels of ſalmon, herrings and eels, 
with rules for their package, 22 £4. 4. c.2.*11 H. 7. 
£23 13 £6 114 [eo $+ 15 Car;-2« 6.16: $ Ceo. x, 
ce 18. /. 13& 15. 

Penalty on buying ſtrangers herrings not well ſalted, 
packed and caſked, 5 £1. c. 5, /. 6& 7. 

Allowance on the exportation of herrings, &c. 5 & 
6 ILY, & M. c. 7. /. 10. 9 & 10VV., 3. c 44. [. 15, 
I6, 17. $5 Geo. 1. c. 18. Of white herrings from Scar 
land, 5 Ann. c. 8. ait. &. | 

Oath of exporter that herrings were cured with {a't 
that paid duty, &c. 5 Ann.c. 29. /. b. alte:ed by b An. 
Co 12. |. 3, | | | 
Duty on red herrings for home conſumption, 8 Ge, x, 
c. 4. On white herrings, 8 Geo. 1. c. 16. | 

Duties reduced, and taken oft where only home-made 
ſalt is uſed, 3 Geo. 2. c. 20. /. 14 & 15. 26 Geo. 2. 
Co 3 | 
Duties on red and white herrings revived, 5 Geo, 2: 
c. GO. fe 3+ | | 

Eſtabliſhment of the Brit//h white herring fiſhery, 23 
Geo: 2+ C245 20 Gere 2: £9. 28 Ger.-2.. & 140: - 

Oflicers of the cuſtoms to view the veſlels at their re- 
turn, 23 Geo. 2. C24. /. 15+ | | 

Duties to Greenrv:c/ hoſpital to be paid before bounty 
is received, 28 Geo, 2. c 14, f. 10, © Jo Ge. 2. Gt JO 
/- 10. | | 
Staves of herring- barrels in Scotland to be half an inch 
thick, 29 Geo..2, ©. 23. /. 4+ | 

Not to extend to the white herring fiſhery, 3 Geo. 2. 
fe. 30. /o. 6; 

Gd ſhilling per barrel payable jn Scotland on herrings 
for home conſumption, 29 Geo. 2. c 23. /. 6. | 

Farther bounty on veſlels employed in the white her- 
ring fiſhery, 3o Geo. 2. c. JO. | 

vuch nets may be uſed in the herring fiſhery as are beſt 
adapted to it, 3O Geo. 2. Cc. JO. /. 2. 

Penalty on obſtructing thoſe employed in the herring 
yp Fes the free uſe of ports, ſhores, &c. 3o Geo. 2. 
C:26:6-34- 
|. ar a matters, fee Fiſh and Salt. 

- Verrtag-ſilver, Seems to be a compoſition in money, as 
an equivalent for the cuſtom of paying ſo many herrings 
for the proviſion of a.religious houſe. Placit, term. Ste 
Trin, 18, Ed. 1. | 

Heſia, An eaſement —U/que ad grandam heſiam 
ante meſſuagium Will. Warin. Charta Antig. 

Yefta or Yeftha, (a corruption of the Latin hefa) A. 
w loaf of bread, Domeſday, Cowell, edit. 1727, Se 

ujeas | 


Het 


a t.09 


| Peft-corr, In redeunds wero Rex Athelſtanus, poſt per- | 


aftam vidtoriam, . declinavit per [bor, verſus Beverlacum, 


\ac nonnullas poſſeſſiones redimendo, cuttellum per eum ibi de- 
poſitum, dedit Deo & glorioſe confeſſori Johanni preditto, | 


ac ſeptem preſbyterts ithidem Deo ſervientibus, guaſdam 
avenas, vulgariter diftas helt-gorn, perciptendas Ye domi- 
niis & eccleſiis in lis partibus, quas mini/lri difte eccleſie 
uſque in preſens ous pacifice & guiete, Mon. Angl. 
ar. fol. ; 67. . | 
« 5-4 F capon or young cockerill : Puando Rex ibi 
venichat, reddebat et unaqueque carucata 200 helitas. Domeſ- 
day tit. Ceftre. 

Peruvelbozth, A ſurety, from the Sax. 'healf, dimt- 
dium, and borgh, debitor, vel fidejuſſor. Duia qui fide- 
jubet, debitorem ſe quodammodo conjlituit, Du Freſne in 
verbo., Ot: 5s 4 
1:cam, Anciently Haguflald and Hangul/lad, was 
formerly a county of itſelf, and a franchiſe, where the 
King's writ went not : but by the ſtat. of 14 E/, cap. 13. 
Hexam and Hexamſhire ſhall be within the county of Nor- 
thumberlanad. See 4 /nf/t. fol. 22. It was alſo of old a 
bilhoprick by the name of Epijcopatus Hugn/taldenſis. See 
Mon. Angl. 2 par. fol. 91. 2 


Penbote. See Yaybote. | | 
1\eplode, Seems to fignify a cuſtomary load or burden 


laid upon the inferior tenants for mending or repairing 
the heys or hedges. Cowell, edit. 1727. 

{enmectuc, A net for catching conies, a hay or haynet, 
Cowell, edit. 1727» EMO 
 Piwvage, or Yvodage, (Hydagiuam,) Was an extra- 
ordinary tax payable anciently to the King for every 
hide of land. Brafton, (1b. 2. cap. 6. writes thus of it : 
Sunt etiam quendam communes preſtationes, que ſervitia 
mon -dicuniur, nec de conſuetudine veniunt, nk cum neceſ- 
ſitas intervenerit, vel cum Rex venerit ; ſicut ſunt hidagia, 
corogia, & carvagia, & alia plura de neceſſitate, & ex con- 
ſenſu communi totius regni introdutta, & que ad dominum 
feudi non pertinent, &c.” King Atheldred in the year of 
Chrift 994. when the Danes landed at Sandwich, taxed all 
his lands by hides : every three hundred and ten hides of 
land found one ſhip furniſhed, and every eight hides 
found one jack and one ſaddle for defence of the realm. 


 Willielmus Congueſtor de unaquaque hida per Angliam ſex 


zlidos accepit. Floren. Wigorn. in anno 1084. Some- 
times hidage was taken for being quit of that tax, which 
was called hyde-gyld. 

Pide and Gam, Did anciently ſignify arable land. 
Coke on Litt. fol. 85. b. For of old, to gain the land was 
as much as to till it. See Gainage, 

Pidelands, (Sax. Hydelander.) Terre ad hydam ſeu 
t:Aum pertinentes. | | 

Þide of land, (Sax. hyde-lands, from hyden, tegere, ) 
Tanta fundi portio quanta unico per annum colt poterat ara- 
tor ; vel qua familia uni ſuſtentande ſufficeret. A plough- 
land. In an old manuſcript it is ſaid to be one hundred 
and twenty acres. Bede calls it Familtam, and fays it is 
as much as will maintain a family. Others call it Man- 


ſum Manentem, | Caſatam, Carucatam, Sullingam, &c. 


Crompton, in his Furiſdict. f. 222. ſays a hide of land con- 


tains one hundred acres, and eight h:des make a knight's 
fee. Hida autem Anglice vocatur terra unius aratri- cul- 
ture ſufficiens per annum. Henry Hunting. Hiſt. lib. 6. 
fol. 2. 6. b. But Sir Edw. Coke holds, that a knight's 
fee, a hide or plough-land, a yard-land, or an oxgang of 
Jand, do not-contain any certain number of acres. On 
Litt. fol. 69. ; ; 
land is very ancient; for there is mention of chem in 
the laws of King na, cap. 14. Henricus 1, maritande 
filie ſue gratia Imperatori, cepit ab unaquaque hida Angliz 
tres fol. Spelman. And fee Cam. Brit. fol. 158. 

Hidel, Signifies a place of proteCtion or ſanCtuary, 
Stat. 1 Hen, 7. c, 6, Cowell, edit. 1727. 

Hidgild, (in LL. Canuti R.) Exnxponitur pretium re- 


_ demptionis aut manumiſſimnis ſervi. From the Sax. hide, i. e.| 
the ſkin, and gild, pretium, 1. &. the price by which he| 


redeemeth his ſkin, 7. e. redeemed it from being whipped; 
Si liber feſtis diebus operetur, perdat libertatem ; fi ſervus, 
carium perdat, vel hidgildum, 7. e. let him: be whipped : 
yhich was the puniſhment for ſervants 3 vel hidgildum, 

Vo, Il, N* 87, i | 


The diſtribution of England. by hides of 


H241161 

/. 6. Let him'pay for his ſkin; by which paymEnt he ts 
Hudegeld, _ 

Hierloom. - See Heirloom. Won 

Uigh treaſon, See Treaſon. if COLT IOERES 

Highway. Tt ſeems that anciently there were but four 
highways in England, which were free and common to 
all the King's ſubjeQs, and through which they might paſs 
without any toll, unleſs there was a particular conſidera- 
tion for it ;' all others, which we have at this day; are 
ſuppoſed to have been made through private perfons 
grounds, on a writ of ad guod damnum, &c. which being 
an injury to the owner of the ſoil, it is ſaid that they may 
preſcribe for toll without any ſpecial conſideration. 3 Bac. 
Abr. 54. 1 Med. 231. 2 Med. 143: | 

There are, ſays Lord Coke, at this day three kinds of 
ways: 1..'A foot way, called in Latin /ter, 2. A pack 
and prime way, which is both a horſe and a foot-way, 
called in Latin Aus. 3, A cart-way; called in Latin 
Vig or Aditus, which contains the other two, and alſo a 


ho be excuſed from whipping. Cowell, edit; 1927. Ste 


cart-way, and is called 7a regta, if it be common to all 


men; and Communis ſtrata, if it belong only to ſome 


town or private perſon. Co. Lit. 56. a. 

But notwithſtanding theſe diſtinQions, it ſeems that 
any of the ſaid ways which is common to all the King's 
ſubjes, whether it lay diretly to a market town, ot 
only from town to town, may properly be called a high- 
way :-and that any ſuch cart-way may be called the 


King's highway z and that a river common to all men 


may alſo be called a highway ; and that nuſances in any 
of the ſaid ways are puniſhable by inditment; for other- 
wiſe they would not be puniſhed at all : for they are not 
aCtionable unleſs they cauſe a ſpecial damage to ſome par- 
ticular perſon ; becauſe if ſuch ation would lie, a multi- 

plicity of ſuits would enſue, But it ſeems, that a way to 


a pariſh church, or to the common fields of a town, or 


to a viilage, which terminate there, may be called a pri- 
vate way, becauſe it belongs not to all the King's fob. 
jects, but only to the particular inhabitants of ſuch pariſh, 
houſe or village, each of which, as it ſeems, may have 
an aCtion for a nuſance therein, Palm. 389. Cre. Eliz, 
63, 664. 1 Vent. 189. 208, 3 Keb. 28. Co. Lit. 56. 
6 Med. 255. 1 Hawk, P.C. 201. © Lo 
If paſſengers have ufed time out or mind, when the 
roads are bad, to go by outlets on the Jand adjoining to 
a highway in an open field, ſuch outlets are parcel of the 
highway ; and therefore if they be ſown with corn, and 
the traCt foundrous, the King's ſubjefts may go upon the 
corn. 1 Rol. Abr. 390. Cro. Car. 366. 8.C,  _ 
Though every highway is ſaid to be the King's, yet 
this muſt be underſtood ſo as. that in every highway the 
King and his ſubjeQs may paſs and repaſs at their plea- 
ſure. 2 Ed. 4.9. 1 Rol. Abr. 392. i | 
But the freehold, and all the profits, as trees, 6c. be- 


long to the lord of the ſoil, or to the owner of the lands 


on both fides of*the way. 1 Rel. Abr. 392. 

Alſo the lord or owner of the ſoil ſhall-have an aRion 
of treſpaſs for digging the ground. 8 £4,4.9, 1 Ril. 
Abr. 392. | Conn Teeny - Weg 

But the lord of a rape, within which there are ten 
hundreds, may preſcribe to have all the trees growing 
within an highway within this tape, though the manor or 
ſoil adjoining belongs to another ; for uſage to take the 
trees is a good badge of ownerſhip. 1 Rel. Abr. 392. 
1 Brownl, 42. Kelw. 141. A ae OPT 


I. I/ho hath a right to a Way ; haw ſuch right muſt be 
claimed; and whether a highway may be changed. 
' 2: Who are obliged to repair it by the Cimmon Law, and © 
by reaſon of incleſure, tenure, or preſcription, 
3+ Statutes concerning the amendment and preſervation of 
the highways. TOs Bhs 
4s Statutes concerning turnpike roads. 


i. Who hath a right to a way ; how ſuch right muſt be 
claimed ; and whether a highway may be changed. 
A. man may have a way either by preſcription or grant, 


by reſervation, by In; or by owelty of partition, 
| 3 
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' ſide, and by deed infeoffs B. of the meſſuage and piece 


through the ſaid gate and backſide to other places, or from 


the III NON with his carriages from D. to Black- 


lands, time out of mind for themſelves and their ſervants, 


- not over land z and he ought to have preſcribed in the 


next adjoining to his ſaid houſe, through which of necel- 


2 Rol. Rep. 397%» 


H-:3-: 0: 
and ſhall not in a cur. claudend, be. obliged to ſhew which 
way he claims it; but it will be ſufficient for him to 
allege debet & ſolet, &&c. but in a bar or replication he muſt 
ſhew his title preciſely, 1 Yent. 274. 2 Lev. 148. 3 
Keb. 528, 531. St. Fohn v. Moody. Toe: 

But he who prefcribes for a way, muſt ſhew in certain 
whether it is a ſoot, horſe, or cart-way. Yel. 163. ad- 
judged upon demurrer. | 

If in bar of an ation of treſpaſs the defendant pleads 
that F. S. and all thoſe whoſe eſtates he hath in certain 
lands, for themſelves and their ſervants, time out of 
mind have had and uſed a way in, per & trans the place 
where, &c. to the ſaid lands ; this is no good plea, becauſe 
it is not ſhewed a quo loco the ſaid way is claimed, and 
the rather, becauſe it is claimed by preſcription, which 
ought not to be laid in certo loco, Yelv. 163. adjudged. 

f F. be ſeiſed in fee of a backſide in a town, and the 
high-ſtreet is next adjoining thereto of the Eaſt, and 
there is a gate in the backſide which incloſes 1t from the 
ſtreet, the gate being in the Eaſt next to the ſtreet, and 
A. is alſo ſeiſed in fee of a meſfluage and a piece of land 
near adjoining to the backſide of the North of the back- 


| 


of land which are of the North of the backſide, and 
by the ſame deed farther grants to him and his heirs 
liber. ingreſſum, egreſſum, & regreſſum tn, ad & extra ea- 
dem conceſſa premiſſa in, per & trans preditt, januam and 
backſide ; by force of this grant B. may go from the ſtreet 
through the gate, and over the backſide, to the mefluage or 
piece of land of which he is infeoffed ; but he cannot go 


other . places, to the ſtreet, without coming to the ſaid 
meſſuage or piece of land ; for the liberty is granted to 
him of ingreſs and egreſs in, ad & extra eadem conceſſa pre- 
miſſa; ſo that this is made appurtenant to the premiſles 
before granted. 1 Rol, Abr. 391. Hodder and Holman. 
In treſpaſs for breaking his cloſe, if the defendant juſ- 
tifies going over this cloſe, becauſe. he hath uſed time 
out of mind to have a way over it from D. to Blackacre, 
and the plaintiff replies, that at the time of the treſpaſs 


acre, & dehinCto a mill ; this will not maintain his aCtion, 
for when the defendant was at Blackacre, he might go 
whether he would. 1 Rol. Abr. 391. Sanders and Moſes, 
and ſee 1 Med. 190. | 
But it ſeems, 'that if a man hath a way for carriages 
from D. to Blackacre over my cloſe, and after he pur- 
chaſes land adjoining to Blackacre, he cannot uſe the 
ſaid way with carriages to the land adjoining, for then 
it may be very prejudical to my cloſe ; but it ſeems, if 
I will help myſelf, 1 muſt ſhew the ſpecial matter, and 
that he uſed it for the land adjoining- 1 Rol. Abr. 391. 
A way muſt not be claimed as appendant or appurte- 
nant to a houſe, becaule it is only an eaſement, and no 
intereſt. Yelv. 159. But it may be qua/: appendant 
thereto, and as ſuch paſs by grant thereof. Cro. Fac. 
190. | vp KD 
"If in bar to an aCtion of treſpaſs the defendant pleads, 
that F. S. and all thoſe whoſe eſtate he hath in certain 


have had and uſed paſſagium, in, per & trans the place 
where, &c. and ſo juſtifies as ſervants, this is no good 
plea, for poſſagium is properly a paſlage over water, and 


way and not in the paſſage, and ſhould have uſed ſuch 
words as are proper and known in the law. Yelv. 163. 
adjudged. | 

A man may preſcribe for a way from his houſe through 
a certain cloſe, &c. to church, though he himſelf has lands 


Gty he muſt firſt paſs; for the general preſcription ſhall 
be applied only to the lands of others. Palm. 387, 388. 


Upon trial of an aCtion of treſpaſs a caſe was made, 
that the place where the ſuppoſed treſpaſs was committed 
was formerly the property of the plaintiff, who ſome 
years fince built a ſtreet upon it, which has ever ſince 
been uſed as a highway; that the defendant had land 


contigious, parted only by a ditch, and that he laid a 


/ 


-y. 1-0 
bridge over the ditch, the end whereof reſted on the 
bighway. And it was inſiſted for the defendant, that by 
the plaintiff's making it a ſtreet, it was a dedication of 
it to the public; and therefore however he might be 
table to an indictment. for a nuſance, yet the plaintiff 
could not ſue him as for atreſpaſs on his private property. 
Sed per curiam ; it is certainly a dedication to the public, 
{o far as the public has occafion for it, which is only for 
a right of paſſage, But it never was underſtood to be x 
transfer of the abſolute property in the ſoil. So the plain. 
tiff had judgment. Stran. 1004, Hill, 8 Geo. 2, Sir 
Fohn Lade v. Sheperd. 

A man cannot alledge, that he cannot uſe his way as 
well as he,could before, but muſt plead that he could not 
uſe the way at all. Godb. 52, 53. 

An ancient highway cannot be changed without an in- 
quiſition found on a writ of Ad quod damnum, that 
ſuch change will be no prejudice to the public; and it 
is ſaid, that if one change a highway without ſuch au- 
thority, he may ſtop the new way whenever he pleaſes ; 
neither can the King's ſubjets in an aCtion broughr 
againſt them for going over ſuch new way, juſtify. ge- 
nerally as in a common highway, but ought to ſhew ſpe- 
cially, by way of excuſe, how the old way was obſtruQ- 
ed, and a new one ſet out ; neither are the inhabitants 
bound to keep watch in ſuch new way, or repair it, or 
to make amends for a robbery committed in it. Cre. 
Car. 266, FVaugh. 341, Yelv. 141. 1 Hawk. P, C. 
201, 202. © + 

But it hath been holden, that if a water, which hath 
been an ancient highway, by degrees changes its courſe, 
and goes over different ground from that whereon it uſed 
to run, yet the highway continues in the new channel in 


the ſame manner as in the old. 22 Af. 93. 1 Rol. 
Abr. 390. | "4 | 


2. Tho are obliged to repair the highway by the Common 
Law, and where a perſon ſhail be liable by reaſon of incleſure, 
tenure or preſcription, | | 

Of Common right, the general charge of repairing 
highways lies on the occupiers of lands in the pariſh 
wherein they lie ; but it is ſaid, that the tenants of the 
lands adjoining are bound to ſcour their ditches. 1 R-d. 
Abr. 39. March 26, 1 Vent, go, 183. 8 Hen, 7.5. 

Allo if a pariſh is part in one county, and part in an- 
other, and the highways in one county are out of repair, 
the whole pariſh ſhall contribute to the repair ; but there 
may be an agreement between the. inhabitants, that the 
one ſhall repair one part, and the other the other ; and 
ſuch agreement is good between themſelves, and for 
breach the one may have an aftion upon the caſe againlt 
the other; but in an inditment they ſhall take no ad- 
vantage of theſe agreements, for as to the King they arz 
equally liable, 1 4424. 112. 1/ent. 256. 3 Keb. got. 

1 herefore if the indiftment is general againſt all the 
pariſh, all the pariſh ſhall be charged ; but if it be intend- 
ed to charge one part or precinct of the pariſh to repaic 
all the ways within the pariſh, it muſt be alledged in 
pleading, that by ſpecial preſcription, or ratione tenure, 
fuch a part of the parith de temps dont, &c. have been 
charged with the reparation of the ways. 1 Vent. 256. 
I Mod. 112. 3 Keb. 3or, | 

But though the pariſh be obliged of common right to 
repair the highways in it, yet it is certain, that particu- 
lar perſons may be bound to repair the highway, by rea- 
ſon of incloſure or preſcription ; as where the owner of 
the lands not incloſed, next adjoining to the highway, 
incloſes his lands on both ſides of it; in which caſe I» 
is bound to make a perfeft good way, and ſhall not be 
excuſed by making it as good as it was before the inclo- 
ſure, if it were then any way defeCtive, becauſe by the _ 
incloſure he takes from the people the liberty of going 
over the lands adjoining to the common tract, 1 Rv. 
Abr. 350. Cro. Car. 3bb. 1 Sid. 464. 

Allo it is ſaid, that if one inclofe land on one Gde, 
which hath anciently been incloſed of the other ſide, he 
ought to repair all the way ; but that if there be no ſuch 
ancient incloſure of the other fide, he ought to repair 
but balf the way. 1 Sid. 464. 


 Thereſvree 
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herefore if there be an old hedge time out of mind 
—_ to A. on the one ſide of the way), and B. hav- 
ins land lying on the other ſide, makes a new hedge, 
there B. ſhall be charged with the whole repair. 1 Sid, 


| 464 2 Keh. 665. 2 Saund. 157+ 


at if A. makes a hedge on the one fide of the way, 


and B. on the other, they ſhall be chargeable by moieties, 


1, 464. 2 Keb. 665. 
: For fe Kees clear, Tat wherever a perſon makes him- 
{elf liable to repair a highway by reaſon of incloſure, that 
by throwing of it open again, he thereby frees himſelf 
of the burden of any future reparation. 2 Saund. 160. 

Particular perſons may be bound to repair a highway 
by preſcription ; and it is ſaid, that a corporation aggre- 
gate may be charged by a general preſcription, that it 
ought and hath uſed to do it, without ſhewing any con- 


| ſideration in reſpe& whereof they had uſed to do it, be- 


cauſe ſuch a corporation never dies, neither is it any 
plea, that they have done it out of charity ; but it is ſaid, 
that ſuch a general preſcription is not ſufficient to charge 
a private perſon, becauſe no man is bound to do a thing 
which his anceſtors have done, unleſs it be for ſome ſpe- 
cial reaſon ; as having lands deſcended to him holden by 
ſuch ſervice, &c. but it ſeems, that an inditment charg- 
ing a tenant of lands in fee with having uſed of right 
to repair ſuch a my ratione tenure terre ſug, without 
adding that his anceſtbrs, or thoſe whoſe eſtate he hath, 
have fo done, is ſufficient, for it is implied. 27 Af. 8. 
27 Ed. 4. 38- Bro. Preſcription 49, 70. Keilw. 52. a. 


Latch. 206. 1 Hawk. P.C. 202, 203. 


And it ſeems certain in all thoſe caſes, whether a pri- 
vate perſon be bound to repair a highway by incloſure 
or preſcription, that the pariſh cannot take advantage of 
it on the general ifſue, but muſt plead it ſpecially ; and 
that therefore, if to an inditment againſt the pariſh, for 
not repairing a highway, they plead Not guilty, this ſhall 
be intended only that the ways are in repair, but does 


| not go to the right of reparation. '1 od. 112. 3 Keb., 


101. 1 Ment. 2506. 


3. Statutes concerning the amendment and preſervation of 
the highways. 

The ſeveral ſtatutes for 'the amendment and preſerva- 
tion of the highways being very numerous, and in many 
reſpects ineffeCtual, are repealed and reduced into one act 
by ſtat. 13 Geo. 3. cap. 78. the eſſential part 'of which 
follows, viz. | 1 

By ſea. 1. it is enaQted, that upon the twenty-ſecond 
day of September, in every year, unleſs that day ſhall be 
Sunday, and then on the day following, the conſtables, 
headboroughs, tythingmen, churchwardens, ſurveyor of 
the highways, and houſcholders, being aſſeſſed to any 
parochial or public rate of every pariſh, townſhip, or 


' Place, ſhall aſſemble together at the church or chapel of 


ſuch pariſh, townſhip, or place, 'or if there be no church 
or chapel, then at the uſual place of -public meetings for 
ſuch pariſh, townſhip, or place, at the hour of eleven in 
the forenoon.; and the major part of them, ſo afſembled, 
ſhall make a liſt of the names of at leaſt ten 'perſons 
living within ſuch reſpeCtive pariſhes, townſhips, or places, 
who each of them have an eſtate in lands, tenements, or 
hereditaments, lying within ſuch reſpeCtive pariſh, town- 


| ſhip, or place, in their own right, or in the right of their 


wives, of the value of ten pounds by the year ; or a per- 
ſonal eſtate of the value of one hundred pounds ; or are 
occupiers or tenants of houſes, lands, tenements, of the 
yearly value of thirty pounds : and if there ſhall not be 
ten perſons having ſuch qualifications as aforeſaid, then 
they ſhall inſert in ſuch liſt the names of ſo many of ſuch 


| Perſons as are ſo qualified, as above required, together 


with the names of ſo many of the moſt ſufficient and able 
inhabitants of ſuch pariſh, townſhip, or place, not ſo 
qualified, as ſhall make up the number ten, if ſo many 
can be found ; if not, ſo many as ſhall be there reſident, 
to ſerve the office of ſurveyor of the highways : and the 
conſtable, headborough, or tythingman, of ſuch pariſh, 
townſhip, or place, ſhall within three days after ſuch 


meeting, tranſmit a duplicate of ſuch liſt to one of the 


H IG 
Juſtices of the peace within the limit of the county, 
riding, diviſion, hundred, city, cotpotation, precin&, or 
liberty, where ſuch pariſh, townſhip, or place, ſhall lie, 
living in or near' the ſame; and ſhall alſo return ahd de- 
liver the original hit, made and agreed' upon at ſuth 
meeting, to the Juſtices of the peace, at their ſpecial 
ſeſſions to be held for the highways within that limit, in 
the week next after the Afichaelmas general quarter ſeſ- 
fions of the peace in every year; and ſhall alſo, within 
three days after making the ſaid liſt, give perſonal notices 
to, or cauſe notices in writing to be left at, the places of 
abode. of the ſeveral perſons contained in ſuch liſt, in- 
forming them of their being ſo named, to the intent that 
they may ſeverally appear before the Juſtices at the ſaid 
ſpecial ſeſſions to accept ſuch office, if they ſhall be ap- 
pointed thereto, or to ſhew cauſe, if they have any, againſt 


their being appointed : and the faid Juſtices are hereby 


authoriſed and required to hold ſuch ſpecial ſeſſions at 
ſuch convenient place or places within their reſpeRive 
limits, as they in their diſcretion ſhall judge proper ; and 
to give notice of the time and place where they intend to 
hold the ſame to the conſtables, headboroughs, or tything- 
men, of every ſuch pariſh, townſhip, or place, at leaſt 


ten days before the holding of the ſaid ſeſſhons ; and the - 


ſaid Juſtices, then and there, from the ſaid liſts, accord- 
ing to their diſcretion, and the largeneſs of the pariſh, 
townſhip, or place reſpeRively, by warrant under their 
hands and ſeals, ſhall appoint one, two, or more of ſuch 
perſons, as aforeſaid, if he or they ſhall, in the opinion 
of ſuch Juſtices, be qualified for the office of ſurveyor, 
if not, one, two, or more of the other ſubſtantial inha- 
bitants or occupiers of lands, tenements, woods, tithes, 
or hereditaments, within ſuch pariſh, townſhip, or place, 
living within three miles thereof, and within the ſame 
county, fit and proper to ſerve the office of ſurveyor of 
the highways for ſuch pariſh, townſhip, or place, if atiy 


ſuch can be found; which appointment ſhall, by the con- 


ſtables, headboroughs, or tythingmen, aforeſaid, be no- 
tified to every perſon ſo appointed by the faid Juſtices, 
within three days after ſuch apppointment, by ſerving 
him with the ſaid warrant, or by leaving the ſame, or a 
true copy thereof, at his houſe, or uſual place of abode; and 
every perſon ſo appointed, if he accepts the ſaid office, ſhall 


be ſurveyor of the highways for the faid pariſh, townſhip, 


or place, for the year enſuing, and ſhall take upon him 
and duly execute the office aforeſaid ; and the ſaid Juf- 
tices ſhall then and there give ſuch of the ſaid ſurveyors 
as ſhall perſonally appear before them'a charge, for the 
better performance of their duty, atcording' to the di- 
reCtions- of this aCt : and if any of the ſaid petſons, fo 
appointed, whoſe names: were contained in ſuch liſt, and 
who were ſerved with the ſaid notice, ſhall refuſe or 
neglect to appear at the ſaid ſpecial ſe{hons, and accept 
the faid office, if appointed thereto, 'in manner aforeſaid, 
or ſhall not, within ſix days after being ſerved with ſuch 
warrant of appointment, ſignify his acceptance thereof, 
either in perſon, or by writing, to one of the ſaid Juſ- 
tices, he ſhall forfeit the ſum of five pounds ; and in caſe 
any perſon ſo appointed by the ſaid Juſtices, whoſe name 
was not contained in ſuch liſt, ſhall refuſe: or negle& to 
accept the ſaid office, or ſhall not, within fix days after being 


ſerved with ſuch appointment, ſhew to one of the Juſtices 


fgning ſuch appointment, ſufficient cauſe why he ſhou}d 
not ſerve ſuch office, he ſhall forfeit the ſum of fifty 
ſhillings : provided that no Jrm who hath been appoint- 
ed and ſerved the office o 


be liable to be appointed ſurveyor for the ſame pariſh, 


townſhip, or place, within three years from the time of 


ſuch firſt appointment and ſervice, unleſs he ſhall conſent 
thereto; but if no ſuch liſt ſhall be made and returned, 
or if the ſaid Juſtices ſhall make ſuch appointment, as 
aforeſaid, and the perſon or perſons ſo appointed ſhall re- 
fuſe to ſerve the ſaid office, the ſaid Juſtices, or any two 
of them, ſhall and may, and are hereby required, at the 
faid ſpecial ſeſſions, or at ſome ſubſequent ſpecial ſeſſions, 
to be held within one month after, to nominate and ap- 
point ſome other perſon or perſons to be ſurveyor of ſuch 
pariſh, townſhip, or place, whom they ſhall judge pro- 


per 
8 


ſurveyor for one year, ſhall 
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per to execute that office, and ſhall and may fix ſuch | 


falary to be paid to ſuch ſurveyor, to be appointed as 
herein laſt before mentioned, out of the ſaid; forteitures, 


and all other forfeitures, fines, penalties, aſſeſſments, and | 


compoſitions, to be paid, levied, and raiſed, under the 
authority of this at, within ſuch pariſh, townſhip, or 
' place reſpeRtively, as ſuch Juſtices ſhall think fit, not 
exceeding one-eighth part of what ſhall have been raiſe 

by an aſſeſſment of (ix pence in the pound, for the uſe of 
the highways, within ſuch pariſh, townſhip, or place, 
where any ſuch aſſeſſment ſhall have been raiſed, and 
obſerving the ſame reſtriftion as near as they can, from 
the beſt information they ſhall be able to get of the 
probable amount of ſuch an afſeſſment, where none hath. 
been already made; and the ſaid Juſtices ſhall and may. 
if they think fit, require the conſtables, headboroughs, 
tythingmen, and ſurveyor, of every ſuch pariſh, town- 
| ſhip, and place, or any of them, to return to them, at ſuch 
time and place as they ſhall appoint, an account in writ- 


ing, of the ſum which ſuch aſleſſment of ſix pence in the 


pound hath raiſed, or will, in his or their opinion, raiſes 
within ſuch pariſh, townſhip, or place : and if the con- 
Nadler headborughs tythingmen, church wardens, ſur- 
veyors of the highway, and ſuch houſeholders as afore- 
ſaid, of any pariſh, townſhip, or place, ſhall neglect or 
reſuſe to make ſuch. liſt as aforeſaid z+ or if the conſtable, 
headborough, or tythingman of any pariſh, townſhip, or 
- place, ſhall not return the ſaid liſt of names when made, and 
ſuch duplicate thereof, as aforeſaid, and give ſuch notice 
or notices, and ferve ſuch warrant or warrants, as in 
this aCt is direCted; or if the ſaid conſtable, headborough, 
tythingman, and ſurveyor, or any of them, ſhall neglect 
to return ſuch account of the amount of ſuch aſleſiment 
as aforeſaid, when ſo required as aforeſaid ; every 
conſtable, headborough, tythingman, churchwarden, or 
ſurveyor, ſo neglecting or refuſing, in any of the ſaid 
caſes, ſhall, for every ſuch default relpatlively: terial 
the ſum of forty ſhillings. | | 
By /e#. 2. it is enaQted, That in all caſes where the 
ſaid Juſtices, upon negleCt or refuſal of the perſon ſo no- 
minated ſurveyor as aforeſaid to accept the ſaid office, 
ſhall appoint any other perſon for ſuch ſurveyor with a 
ſalary as aforeſaid, the ſaid Juſtices ſhall, and are hereby 
required to appoint one. ſubſtantial inhabitant of ſuch 
pariſh, townſhip, or place, for aſſiſtant to ſuch ſurveyor 
1n the ſeveral matters, and for the ſeveral purpoſes here- 
after mentioned, until the next annual appointment of 
ſurveyors, according to the directions of this at; and if 
the perſon ſo appointed: afliſtant ſhall, upon notice of 
ſuch appointment, refuſe to accept that office, he ſhall 
forfeit the ſum of fifty ſhillings : and in that caſe, it 
ſhall and may be lawful for ſuch Juſtices to appoint any 
other ſubſtantial inhabitant of ſuch pariſh, townſhip, or 
place, for aſſiſtant to ſuch ſurveyor, in manner and. for 
the time aforeſaid ; and if ſuch ſecond appointed afliſtant 
ſhall decline or refuſe to accept the ſaid office, he ſhall, 
in like manner, forfeit the ſum of fiſty ſhillings; and the 
ſaid Juſtices ſhall and may appoint any other perſon, in- 
habiting in ſuch pariſh, townſhip, or place, aſliſtant to 
ſuch ſurveyor, who ſhall be intitled to the ſaid forfeitures 
herein laſt before mentioned ; and alſo to ſome farther 
allowance by way of ſalary, (to be paid as the ſurveyor's 
ſalary is hereby direCted to be paid,) if the ſaid Juſtices 
ſhall think any ſuch ſalary neceſſary, and ſhall order the 
ſame, which they are hereby authoriſed to do :- provided 
that no perſon ſo appointed afliſtant for one year ſhall 
| be liable to be appointed aſliſtant for the ſame pariſh, 
townſhip, or place, within three years next following 
ſuch firſt appointment, without his conſent, 
_ By je. 3. it is enadted, 'That the ſurveyor of every 
| riſhy townſhip, and place, who ſhall not reſide therein, 
ut ſhall be appointed with ſuch ſalary as aforeſaid, ſhall, 
if required by the churchwarden, overſeer of the poor, 
or any principal inhabitant of the pariſh, townſhip, or 
Place, for which he ſhall be ſo appointed ſurveyor, at 
the time of his appointment, or within fourteen days 
after, give a bond upon paper, without ſtamp thereupon, 
to ſome proper perſon within ſuch pariſh, townſhip, or 


| 


4 


| 
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place, to be nominated by the ſaid Juſtices, with ſuficien; 
ſurety, ;to account for the money which ſhall come to his 
hands as ſurveyor,  according/to the.direCtion, of this a : 
which bond ſhall be good and, effectual in law... 

By /e#. 4. That the affiſtant, ſo to be nomigated an( 
appointed, ſhall, and is hereby required to the belt, of hi; 
{kil] and judgment, to. afliſt the ſaid ſurveyor, whenever 
requeſted by him, in calling in and attending the per. 
formance of the ſtatute-duty ; in colleCting the compo. 
ſitions, fines, penalties, and forfeitures; in making and 
collecting the aſſefſments ; in making out, and ſerving the 
notices authoriſed by this aCt ; and in ſuch other mattcrs 
and things as ſhall be reaſonably required of him by the 
ſurveyor, in the execution of his oflice as ſurveyor, pur. 
ſuant to'this aCt : and the ſaid aſliſtant (ſhall juſtly and 
truly account with, and pay to, the faid ſurveyor, or ty 
his order, from time to time, according to the direQions 
of this aCt, all the money which ſhall.come to his hand; 
as aſhſtant, by the means as aforeſaid; and, in detaul; 
thereof, he ſhall forfeit double the value of the money by 
him ſo received, and not ſo paid and accounted for ; and 


if .the ſaid aſſiſtant ſhall wilfully negleQ or make default 


in the performance of any of the duty required from him 
by this aCt, he ſhall forfeit, for every ſuch offence, any 
ſum not exceeding five pounds, nor [eſs than forty ſhil- 
lings, at the diſcretion of the Juſtice or Juſtices of the limit 
within which ſuch aſſiſtant ſhall be appointed: and the ſaid 
ſurveyor ſhall, and is hereby required to ſend orders, in 
writing, upon the ſaid afhſtant, for the payment of all 
ſums due to any perſon or perſons, for work or materials, 
by virtue of this at, which amount to forty ſhillings oc 
upwards; and the faid ſurveyor ſhall not be reſponſible 
for any ſum or ſums of money which ſhall be received 
by the ſaid aſſiſtant, and ſhall not be: aCtualiy paid to ſuch 
ſurveyor, or to his order, as aforeſaid, 

By /e. 5. it is provided, , That if two parts out of 
three of thoſe ſo to be aſſembled in any ſuch pariſh, 
townſhip, or place, for the nomination of ſurveyors, as 
aforeſaid, ſhall agree in the choice of any particular perſon 
of ſkill and experience, to ſerve the ſaid offic? of ſur- 
veyor for ſuch pariſh, townſhip, or place, au& in the 
ſettling of a certain ſalary for his trouble therein, 
and ſhall return the name of ſuch perſon, . together 


with the liſt herein-before ,direCted, tothe Juſtices of 


the peace at their ſaid ſceſhons, to be held in the week 
next. after the AZichae/mas quarter ſeſſions ;. that then, 
and in every ſuch caſe, it ſhall and may be lawful for the 
ſaid Juſtices, if they ſhall think proper, to appoint ſuch 
perſon to be ſurveyor {or ſuch pariſh, townſhip, or place, 
and allow him the falary, mentioacd in ſuch agreement, 
which ſhall beraiſed and paid in the ſame manyer as the 
ſalary, herein-beſore mentioned is direFted to be raiſed and 


the authority of this aCt ſhall die, or. become incapable 
of executing that office, betore ſuch next ſpecial ſc{hons 


them, ſhall and may, at. ſome ſpecial ſcſſions,; nominate 
and appoint ſuch, perſon or perſons as. they, ſhall think 
roper, to execute the ſaid office, until ſuch next ſpecial 
elhons for appointing ſurveyors as aforeſaid ; and it ſuch 
deceaſed ſurveyor had a ſalary, they 'may allow the ſame 
ſalary to his ſucceſſor, in proportion to the time he ſhall 
ſerve the ſaid office ; and if the faid Juſtices of the peace, 
at their ſaid ſpecial ſe{hons, or at any time afterwards, 
purſuant to the powers of this aC&t, ſhall appoint more 
than one perſon for ſurveyor of any pariſh, townſhip, or 
place, all and every perſon or perſons ſo appointed, ſhall 
be comprehended under the word Surveyor in every part 
of this aCt. | | 
By /e#7. 6. No. tree, buſh, or ſhrub, ſhall'be permitted 


to ſtand, or grow, in any highways within the diſtance of! 


fifteen feet from the centre thereof, (except for ornament 
or ſhelter to the houſe, building, or court-yard of the 
owner thereof,) or hereafter to be planted within the 
diſtance aforeſaid ; but the ſame ſhall reſpectively be cut 
down, grubbed up, and carried away, by the owner or 
occupier of the land or ſoil where the fame doth or ſhall 


ſtand or grow; within ten days aſter notice to him, her, 


paid z and in caſe any ſurveyor to be appointed under 


for appointing ſurveyors, the ſaid Juſtices, or agy two of _ 
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or them, or his, her, or their ſteward or agent, FPraY by 
the ſaid ſurveyors, or any of them, on pain of forfeiting, 


very negle& the ſum of ten ſhillings. 
ws kt. 7. The poſſeſſors of the Jand next adjoining to 
every highway ſhall cut, prune, and args their hedges, 
and alſo cut down or prune and lop the trees growing in 
or near ſuch hedges or other fences, (except thoſe trees 
planted for ornament or ſhelter, as aforeſaid? in ſuch 
manner that the highways ſhall not be prejudiced by the 
ſhade thereof reſpeQtively, and that the ſun and wind 
may not be excluded from ſuch highway to the damage 
thereof ; and that if ſuch poſſeſſor ſhall ot, within ten | 
days after notice given by the ſurveyor for that purpoſe, 
cut, prune, and plaſh, ſuch hedges, and cut down or 
prune and lop ſuch trees, in manner a eſaid, it ſhall 
and may be lawful for the ſurveyor, and he, is hereby re- 
quired, to make complaint thereof to ſome Juſtice of the 
peace of the limit where ſuch highway ſhall be, who 
ſhall ſummon the pofſeſſor of the faid lands, to appear 
before the Juſtices at ſome ſpecial ſeſſions for that limit, 
to anſwer to the ſaid complaint; and if it ſhall appear to 
the Juſtices, at ſuch ſpecial ſeſſions, that ſuch poſſeſſor 
had not complied with the requiſites of this aQt, it ſhall 
and may be lawful for the faid Juſtices, upon hearing 
the ſurveyor and the poſleſſor of ſuch land, or his agent, 
(or in default of his appearance, upon having due proof 
of the ſervice of ſuch ſummons,) and conſidering the 
circumſtances of the caſe, to order ſuch hedges to be 
cut, plaſhed, and pruned, and ſuch trees to be cut down, 
or pruned in ſuch manner, as may beſt anſwer the pur- 
poſes aforeſaid; and if the poſſeflor of ſuch lands ſhall 
not obey ſuch order, within ten days after it ſhall have 


been made, and he ſhall have had due notice thereof, he 


ſhall forfeit the ſum of two ſhillings for every twenty- 
four feet in length of ſuch hedge which ſhall be ſo neg- 
leted to be cut and plaſhed, and the ſum of two ſhil- 
lings for every tree which ſhall be ſo negleRed to be cut 


down or pruned, and lopped ; and the ſurveyor, in caſe 


of ſuch default made by the poſſeſſor, ſhall, and is hereby 


- required to cut, prune, and plaſh ſuch hedges, and to 


cut down or prune and lop ſuch trees, in the manner di- 
reQted by ſuch order ; and ſuch poſſeſſor ſhall be charged 
with, and pay, over and above the faid penalties, the 
charges and expences of doing the ſame ; or, in default 
thereof, ſuch charges and expences ſhall be levied, toge- 
ther with the ſaid forfeitures, upon his or her goods and 
chattels, by warrant from a Juſtice of peace, in ſuch 


manner as 18 authoriſed for forfeitures incurred by virtue 


of this aCt. - | | 
By /e4. 8. Ditches, drains, or watercourſes, of a ſuffi- 
cient depth and breath, for the keeping all highways dry, 
and conveying the water from the ſame, ſhall be made, 
ſcoured, cleanſed, and kept open, and ſufficient trunks, 
tunnels, plats, or bridges, ſhall be made and laid where any 


cartways, horſeways, or footways, lead out of the ſaid high- 


ways into the lands or grounds adjoining thereto by the oc- 
cupier or occupiers of ſuch lands or grounds; and every 
perſon or perſons who ſhall occupy any lands or grounds 
adjoining to, or lying aear ſuch highway through which 
the water hath uſed to paſs from the ſaid highway, ſhall, 
and is hereby required, from time to time, as often as 
occaſion ſhall be, to open, cleanſe and ſcour, the ditches, 


| watercourſes, or drains, for ſuch water to paſs without 


obſtruCtion ; and that every perſon making default in any 
of the matters or things aforeſaid, after ten days notice to 
him, her, or them, given of the ſame, by the faid ſur- 
voyors ſhall, for every ſuch offence, focieit the ſum of ten 
illings. | | 
By j27 9. It is enaCted, that if any perſon or perſons, 
ſhall lay, in any highway, any ſtone, timber, ſtraw, dung, 


' or other matter, or in making, ſcouring, or cleanſing the 


ditches or watercourſes, ſhall permit the foil or earth, dug 
out of ſuch ditches, drains, or watercourſes, to remain 
in ſuch highway, in ſuch manner as to obſtruCt or pre- 
Judice the ſame, for the ſpace of five—days after notice 
thereof given by the ſurveyor of the highways; every per- 
ſon or perſons offending in any of the faid caſes, ſhall, for 


every ſuch offence, forfcit and pay the ſum of ten ſhillings. 
Vol, II, N* 87. 
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_ By /e2. 10. 'That if a y ſtone or timber, or any hay, 
| matter, for the making of 
| manure, or on any other pretence whatſoever, not tole- 


ſtraw, ſtubble, or othe 


rated by this aCt, ſhall be laid in any highway, within the 
diſtance of fiſteen feet from the centre thereof, and ſhall 
not, within five days after notice given by the ſurveyor, 
or ſome other perſon aggrieved thereby, be removed, it 
(hall and may be lawful for the owner or poſſefſor of the 
lands adjacent, or any other perſon or perſons whomſo- 
ever, by order from ſome Juſtice of peace, to clear the 
ſaid highways, by removing the ſaid ſtone, timber, hay, 
ſtraw, dung, or other matter, and to have, take, and diſ- 


| poſe of the ſame, to'his and their own uſe. | 


By /e@. 11. For preventing obſlruftions in the ſaid high« 
ways, that if any perſon ſhall wilfully ſet, place, or leave, 
any waggon, Cart, or other carriage, or any plough or 
inſtrument of huſbandry, in any of the ſaid highways, 
(except only with reſpe& to ſuch waggon, .cart, or car- 
riage, during ſuch reaſonable time. as the ſame ſhall be 
loading or unloading, and ſtanding as near the ſide of 
ſuch highway as conveniently may be,) ſo as to inter= 
rupt or hinder the free paſſage of any other carriage, or 
of his Majeſty's ſubjeQs; every perſon ſo offending ſhall 
forfeit the ſum of ten ſhillings for every ſuch offence. 

By /ed7. 12, That the ſurveyors of the highways to be 
appointed by virtue of this a&t, ſhall, at all ſuch times 
and ſeaſons as they ſhall judge proper, view all the com- 
mon highways, trunks, tunnels, plats, hedges, ditches, 
banks, bridges, cauſeways, and pavements, within the 
pariſh, townſhip, or place, for which they ſhall be ap- 
pointed ſurveyors ; and in caſe they ſhall obſerve any nu- 
fances, incroachments, obſtruCtions, or annoyances, made, 
committed, or permitted, in, upon, or to the prejudice 
of them, or any of them, contrary to the directions of 
this aCt, they ſhall, from time to time, as ſoon as conve- 
viently may be, give, or cauſe to be given, to any perſon 
or perſons, doing, committing, or permitting the ſame, 
perſonal notice, or notice in writing, to be left at his, 
her, or their uſual place or places of abode, ſpecifying the 
particulars wherein ſuch nuiſfances, defaults, obſtructions, 
or annoyances, conliſt; and if ſuch nuiſances, obſtruc- 
tions, or annoyances, ſhall not be removed, and the 
ditches, drains, gutters, and watercourſes aforeſaid effec- 
tually made, ſcoured, cleanſed, and opened, and ſuch 
trunks, tunnels, plats, and bridges, made and laid, and 
ſuch hedges properly cut and pruned, within twenty days 
after ſuch notice of the ſame reſpeRively given as afore- 
faid, then the ſaid ſurveyors ſhall be, and they are hereby 
fully authoriſed and impowered, forthwith to remove 
ſuch nuiſances, obſtruQtions, or annoyances, and open, 
cleanſe, and ſcour ſuch ditches, gutters, and water-courles, 
and make or amend ſuch trunks, tunnels, plats, or bridges, 


F OE———_ 


andcut and prune ſuch hedges, for the benefit and improve- 


ment of the ſaid highways, to the beſt of their ſkill and 
judgment, and according to the true intent and meaning 
of this aCt ; and the perſon or perſons ſo neglefting to 
make, or open and cleanſe ſuch ditches, gutters, or water- 
courſes, or to cut or prune ſuch hedges, during the 


time aforeſaid, after ſuch notice given, ſhall forfeit, for 


every foot in length which ſhall be ſo negleCted, the ſum 


of one penny ; and the ſaid ſurveyors ſhall be reimburſed 


what charges and expences they ſhall be at in removing _ 


ſuch nuſances, obſtruQions, or annoyances, and making 
or opening, cleanſing and ſcouring, ſuch ditches, gut- 
ters, and watercourſes, and in making or amending 
ſuch trunks, tunnels, plats, or bridges, and in cutting 


and pruning ſuch hedges reſpectively, by the perſon or - 


perſons who ought to have done the ſame, over and 
above the ſaid forfeiture ; and in caſe ſuch perſon or per- 
ſons ſhall, upon demand, refuſe or neglect to pay the 
ſaid ſurveyor his charges and expences occaſioned thereby 
reſpeCtively, and alſo the faid forfeiture of one penny per 
foot, then the ſaid ſurveyor ſhall apply to any Juſtice of 
the peace ; and, upon making oath before him of notice 
being given to the defaulter in manner aforeſaid, and of 
the faid work being done by ſuch ſurveyor, and of the 
expences attending the ſame, the ſaid ſurveyor ſhall be 


repaid by ſuch perton or yr all tuch his ſaid charges 


3 as 
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a8 ſhall be allowed to be reaſonable by the ſaid Juſtice; 


of, in default of payment thereof on demand, the ſame | 


ſhall' be levied in ſuch manner as the penalties and for- 
feitures hereby inflicted are direCted to be levied. 

By /e#. 13. It is provided, that no perſon or perſons 
ſhall be compelled, nor any ſurveyor permitted, by virtue 
of this a&t, to cut or prune any hedge at any other time 
than between the laſt day of September and the laſt day 
of March; and that nothing herein contained ſhall ex- 
tend, or be conſtrued to oblige any perſon or perſons to 
fell any timber trees growing in hedges at any time what- 
ſoever, except where the highways ſhall be ordered to be 
enlarged, as herein-after mentioned, or to cut down 
or 2cub up any oak trees growing within ſuch highway, 
or in ſuch hedges, except in the months of Apri/, May, 
or June, or any aſh, elm, or other trees, in any other 
months than in the months of December, January, Fe- 
bruary, or March. | : 

By /e&. 14. It is enacted, that where the ditches, gut- 
ters, or watercourſes, which have been uſually made, or 
which are herein-before direfted to be made, cleanſed, 
and kept open, ſhall not be ſufficient to carry off the 
water which ſhall lie upon and annoy the highways ; that 
then, and in every ſuch caſe, it ſhall and may be lawful 
for the ſaid ſurveyors, by the order of any one or more 
_ of the ſaid Juſtices, to make new ditches and drains in 
and through the ſaid lands and grounds adjoining, or 
lying near to, ſuch highways, or in and through any 
other lands or grounds, if it ſhall be neceſſary, for the 
more. eaſy and effeCtually carrying off ſuch water from 
the faid highways, and alſo to keep ſuch ditches, gutters, 
or watercourſes, ſcoured, cleanſed, and opened ; and the 
ſaid ſurvezors, and their workmen, are hereby authoriſed 
to go upon the ſaid lands for the purpoſes aforeſaid : pro- 
vided, that the ſaid ſurveyors make proper trunks, tun- 
nels, plats, bridges, or arches, over ſuch ditches, gutters, 
or watercourſes, where the ſame ſhall be neceſſary, for 
_ the convenient uſe and enjoyment of the lands or grounds 
through which the ſame ſhail be made, and, from time to 
time, keep the ſame in repair ; and do alſo make fatisfac- 
tion to the owner or occupiers of ſuch lands which are 
\not waſte or common, for the damages which he, ſhe, or 
they, ſhall ſuſtain thereby ; to be ſettled and paid in ſuch 
manner/as the damages for getting materials in ſeveral or 


incloſgd lands or grounds are hereafter directed. to be 


fettled and paid. | 
By /e#. 15. That the ſaid ſurveyors of the highways 
ſhalt, and they are hereby required to make, ſupport, 
and maintain, or cauſe to be made, ſupported, and main- 
tained, every public cartway. leading to any market town, 
twenty feet wide at the leaſt ; and every public horſew.y 
or drift-way, eight feet wide at the leaft, if the ground 
between the fences inclofing the ſame will admit thereof, 
By /e&. 16. 'That where it ſhall appear, upon the view 
_ of any two or more of the ſaid Juſtices of the peace, that 
the ground or foil of any highway between the fences 
thereof is not.of ſufficient breadth, and may be conve- 
niently widened and enlarged, or that the ſame cannot 
be convenient', enlarged, and made commodious for 
travellers, without diverting and turning the ſame ; ſuch 
. Juſtices ſhall, and they are hereby impowered, within 
their reſpeCtive juriſdictions, to order ſuch highways re- 
ſpectively to be widened and enlarged, or diverted and 
turned, in ſuch manner as they ſhall think fit, ſo that 
the ſaid highways, when enlarged and diverted, ſhall not 
exceed thirty feet in breadth ; and that neither of the 
ſaid powers do extend to pull down any houſe or build- 
ing, or to take away the ground of any garden, park, 
Paddock, court, or yard ; and for the ſatisfaction of the 
| perſon or perſons, bodies politic or corporate, who are 
| ſeiſed or poſieſied of, or intereſted in their own right, or 
in truſt for any other perſon or perſons, in the ſaid ground 
' that ſhall be laid into the ſaid highways reſpectively, fo 
to be enlarged, or through which ſuch highway, ſo to 
be diverted and turned, ſhall go, the ſaid ſurveyor, under 
- the direQtion, and with the approbation of the faid Juſ- 
tices, ſhail, and is hereby impowered to make an agree- 
ment with him, her, or them, for the recompence to be 
made for ſuch ground, and for the making ſuch new 


ditches and fences as ſhall be neceſſary, according and in 
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proportion to their ſeveral and reſpeCtive intereſts therein, 
and alſo with any other perſon or perſons, bodies politic or 


corporate, that may be injured by the enlarging, altering, 


or diverting ſuch highways reſpeQively, for the ſatisfac- 


tion to be made to him, her, or them, reſpeCtively, as afore. 


ſaid : and if the ſaid ſurveyor, under the direQtion, and 
with the approbation, of the faid Juſtices, cannot agree 
with the faid perſon or perſons, bodies politic or corpo- 
rate, or if he, ſhe, or they, cannot be found, or ſhall refufe 
to treat, or take ſuch recompence or fatisfaCtion as ſhall 
be offered to them reſpeCtively by ſuch ſurveyor ; then 
the Juſtices of the peace, at any general quarter ſefſiong 
to be holden for the limit wherein ſuch ground ſhall lie, 
upon certificate in writing, ſigned by the Juſtices making 
ſuch view as aforeſaid, of their proceedings in the premil. 
ſes, and upon proof of fourteen days notice in writing hay- 
ing been given by the ſurveyor of ſuch pariſh, townſhip, 
or place, to the owner, occnpier, or other perſon or per. 
ſons, bodies politic or corporate, intereſted in fuch 
ground, or to his, her, or their guardian, truſtee, clerk, 
or agent, ſignifying an intention to apply to ſuch quarter 
{c{hons for the purpofe of taking ſuch ground, ſhall im< 
pannel a jury of twelve difintereſted men ont of the per- 
ſons returned to ſerve as jurymen at ſuch quarter ſefſions 
and the faid jury ſhall, upon their oaths, to the beſt of 
their judgment, efleſs the damages to be given, and re-_ 
compence to be made, to the owners and others intereſt- 
ed as aforeſaid in the faid ground, for their reſpective 
intereſts, as they ſhall think reaſonable, not exceeding 
forty years purchaſe for the clear yearly value of the 
ground fo Jaid out, and likewiſe ſuch recompence as they 
{hall think reaſonable, for the making of new ditches 
and fences on-the fide or fides of the ſaid highways that 
ſhall be ſo enlarged or diverted, and alſo ſatisfeQtion to 
any perſon or peiſons, bodies politic or corporate, that 
may be otherwiſe mjured by the enlarging or diverting the 
faid highways reſpeCtively : and, upon payment or tender 
of the money ſo to be awarded and affefied to the perſon or 
perſons, bodies politic or corporate, intitled to receive the 
ſame, or leaving It in the hands of the clerk of the peace 
of ſuch limit, in caſe ſuch perſon or perſons, bodies po- 
litic or corporate, cannot be found, or ſhall refuſe to 
accept the ſame, for the uſe of the owner of, or others 
intereſted in, the ſaid ground, the intereſt of the ſaid per- 
ſon or, perſons, bodies politic or corporate in the ſaid 
ground, ſhall be for ever diveſted out of them, and the 
ſaid ground, after ſuch agreement or verdict as aforeſaid, 
ſhall be efteemed and taken to be a public highway, to 
all intents and purpoſes whatſoever ; ſaving nevertheleſs 
to the owner or owners of ſuch ground all mines, mi- 
nerals, and ſoſlils, lying under the ſame, which can or 
may be got without breaking the ſurface of the ſaid high- 
way 3 and alſo all timber and wood growing upon ſuch 
ground, to be fallen and taken by ſuch owner or owners 
within one month after ſuch order ſhall have been made, 
or in default thereof, to be fallen by the faid ſurveyor or 
ſurveyors, within the reſpeQtive month aforeſaid, and laid 
upon the land adjoining, for the benefit of the ſaid owner 
or owners :. and where there ſhall not appear ſufficient 
money in the hands of the ſurveyor or ſurveyors, for the 
purpoſes aforeſaid, then the faid two Juſtices, in caſe of 
agreement, or the faid court of quarter ſeſſions, after ſuch 
verdict as aforeſaid, ſhall} order an equal afleflment to be 
made, levied, and collected, upon all and every the occu- 
viers of lands, teneincnts, woods, tithes, and heredita- 
ments, in the reipeGive parithes, townſhips, or places, 
where ſuch highways hall lie, and direCt the money to 
be paid to the perſon or perſons, bodies politic or corpo- 
rate, ſo intereſted, in ſuch manner as the ſaid Juſtices, or 
court of quarter ſcſitons reſpeCtively, ſhall dire&t and ap- 
point: and the money thereby raiſed ſhall be employed 
and accounted for, according to the order and direction 
of the ſaid Juſtices, or court of quarter ſeſſions reſpec- 
tively, for and towards the purchaſing the land to enlarge 
or divert the ſaid bighways, andfor the making the ſaid 
ditches and fences, and alſo fatisfaftion ſor the damages 
ſuſtained thereby; and the ſaid afſefſment, if not paid 
within ten days atter demand, fhall, by order of the faid 

Juſtices, 


H I: Q- 


aſtices.of. court of quarter ſeſſions reſpeQvely, be levigd; 


by the ſaid ſurveyor, in,the manner herein-after mention- 


ed : provided, that no ſuch aſſeſſment. to be made in any 
one year ſhall exceed. the rate of fix pence in, the pound 
of the yearly value of the lands, tenements, woods, tithes, 
and herditaments, ſo aflefſed, 1 

By /e#, 17. That when any ſuch new highways ſhall 
be made as aforeſaid, the, old hi brsy tall .be Ropprd 
up, and the land and ſoil thereof ſhall be ſold by the, ſaid 
ſurveyor, with the approbation of the ſaid Juſtices, to.fome 
perſon or perſons whoſe lands adjoin thereto, if he, ſhe, 
or they, ſhall be willing to purchaſe the ſame, if not, to 
ſome other perſon or perſons, for the full value thereof : 
but if ſuch old road ſhall lead to any lands, houſe, or 
place, which cannot in the opinion of ſuch Juſtices re- 
ſpectively be accommodated with a convenient way and 
paſſage from ſuch new highway, which they are hereby 
authoriſed to order and lay out, if they find it neceſſary ; 
then, and in ſuch caſe, the ſaid old a. > ſhall only 
be ſold ſubjeEt to the right of way and paſlage to ſuch 
lands, bouſe, or place reſpeCtively, according to the ancient 
uſage in that reſpect ; and the money ariſing. from ſuch 


fale, in either of the ſaid caſes, ſhall be applied towards 


the purchaſe of the land where ſuch new highway ſhall 
be made : and upon payment or tender of the money ſo 
to be agreed for as aforeſaid, and upon a certificate being 
ſigned by the ſaid two Juſtices, or by the chairman of the 


ſaid court of quarter-ſeſſions, in caſe the ſame ſhall be 


determined there, deſcribing the lands ſo ſold, and ex- 
preſſing the ſum ſo agreed for, and direting to whom the 
ſame ſhail be paid; and upon the purchaſer's taking a 
receipt for ſuch purchaſe money from the perſon intitled 
to receive the ſame, by an indorſement on the back of 
ſuch certificate, the ſoil of ſuch old highway ſhall become 
veited in ſuch purchaſer and his heirs ; but all mines, 


| minerals, and foſſi!s, lying under the fame, ſhall con- 


tinue to be the property* of the perſon or perſons who 
wuuld from time to time have been intitled to the ſame, 
if ſuch old highway had continued there- My 
By /e#. 18. That in caſe ſuch jury ſhall give in and 
deliver a verdict for more monies, as a recompence for 
the right, intereſt, or property, of any perſon or perſons, | 


- bodies politic or corporate, in ſuch lands or grounds, or 


for the making ſuch fence, or for ſuch damage or injury 
to be ſuſtained by him, her, or them reſpeCtively, as 
aforeſaid, than what ſhall have been propoſed and offered 
by the ſaid ſurveyor, before ſuch application to the ſaid! 
court of quarter-ſeſſfions, + aforeſaid ; that then, and in 
ſuch caſe, the coſts and expences attending the. ſaid ſeveral. 
proceedings ſhall be borne and paid by the; ſurveyor of 
the ſaid highway, out of the monies in his or theix hands, 
or to be aſlefled and levied by virtue and under the powers 
of this at ; but if ſuch jury ſhall give and deliver a yer- 
dict for no more, or for leſs monies than ſhall bave been 
ſo offered and propoſed by the faid ſurveyor, before ſuch 
application to the faid court of quarter-ſeilions ;; that then 
the ſaid coſts and expences ſhall be borne and paid by the' 
perſon or perſons, bodies politic or corporate, who ſhall 
have refuſed to accept the recompence and fatisfaEtion ſo 
offered to him, her, or them, as aforeſaid. _ 

of any two or more of the ſaid Juſtices of the peace, that 
any public highway, not in the ſituation herein-before 
delcribed, or public bridleway, or ſootway, may be di- 
verted, ſo as to make the ſame nearer or more. commodious 
to the public, and the owner or owners of the lands and 
grounds through which ſuch new highway, bridleway, 
or footway, is propoſed to be made, ſhall conſent 


thereto, by writing under his or their hand, and ſeal, or 


hands and ſeals, it ſhall and may be Jawful, by order of 


 Tuch Juſtices, at ſome ſpecial ſeſhons, to divert and turn, 


and to ſtop up ſuch footway, and to divert, turn, and 


RE and incloſe, fell, and diſpoſe of ſuch old high- 
w 


ay or bridle-way, and to purchaſe the ground and foil 
for ſuch new highway, bridleway, or footway, by ſuch 
ways and mean, and ſubje& to ſuch exceptions and con- 
ditions, in all r&ſpeCts, as herein-before mentioned with 
regard to highways to be widened or divexted 3 and 
where any ſuch highway, bridleway, or footway, herein 


Ht & 


laſt before deſcribed, ſhall: be ſo ordered tor be ſtopped ut 
TE EITY ew highway, Cds, FR 

way, ſet,out and appropriated in lieu thereof, as afore- 
ſaid, it ſhall and may be lawful for any. perſon or perſons 
injured or. aggrieved by any ſuch order or proceeding, or 
by..the.incloſure of any road or highway, by virtue of any 
inguiſition .taken upon any writ of Ad quod damnum,. to 
make his or their, complaint thereof, by appeal to the 
Juſtices; of .the, peace at the next general, quarter-ſeſſons, 
which ſhall be holden within the limit where the ſame 
ſhall __lie, after ſuch.,prder made or proceeding had, as 
aforeſaid, upon giving ten; days notice in writing of ſuch. 
appeal to the ſurveyor and party intereſted in ſuch inclo- 
ſure, if there ſhall be ſufficient time for that purpoſe ; if 
not, ſuch appeal may be made upon the like notice to 
the next ſubſequent quarter-ſeſſions of the peace, which 
courts of quarter-ſeſſons are hereby loefively autho- 
riſed and impowered to hear and finally determine ſuch 
appeal ;,,and if no ſuch appeal be:made, or, being made, 
ſuch order and proceedings ſhall be confirmed by the 
ſaid court, the ſaid incloſures may be made, and the ſaid 
ways ſtopped, and the proceedings thereupon ſhall be 
binding and concluſive to all perſons whomloever ; and 
the new highway, bridleway, or footway, ſo to be appro- 
priated and ſet out, ſhall. be, -and for ever after con- 
tinue a public highway, bridleway, or footway, to all in- 
tents and purpoſes whatſoever ; but no incloſures of ſuch 
old highways or bridleway, or ſtoppage of ſuch footway, 
ſhall be made, until' ſuch, new highways, bridleway, or 
footway, ſhall be compleated, and put into good condition 
and repair, and fo certified by two, Juſtices of the peace, 
upon view thereof ; which: certificate ſhall be returned 
to the clerk of the peace, and by. him inrolled amongſt 
the records of the ſaid court of quarter-ſeſſions ; but 
from and after ſuch certificate, ſuch old highways, 
bridleway, or footway, ſhall and may be ſtopped up, 
and the foil of ſuch old highways or bridleway ſold, in 
the manner, and ſubje&t. to the reſervation and reſtric- 
tions herein- before mentioned with reſpeC to highways 
to be enlarged or diverted by virtue of this aQt: and 
where any highway, bridleway, or footway, hath been 
diverted and turned above twelve months, either from 
neceſſity, where the ſame have been deſtroyed by floods, 
or ſlips of the ground on which they were made, or 
from other cauſes. and motives, if new highways, bridle. 
ways, or footways, have been made in lieu thereof, nearex - 
or. more.commodious to the public, and the ſame have 
been acquieſced.in, and no ſuit or profecution hath been 


|commenced for the diverting or turning the ſame, every 


new highway, bridleway, or footway, ſet out and uſed in 
the place of that ſo, diverted and turned, ſhall from 
henceforth be the public highway, bridleway, or footway, 
to all .intents and purpoſes whatſoever ; and all perſons 
liable to the. repair of any ſuch old highways, bridle- 
way, or. footway, ſo diverted and turned, or to be diverted 
and turned, as aforeſaid, ſhall, in the ſame manner, be 
and continue; ;liable to the repair of ſuch new highways, 
bridleway, or footway, except where any agreement ſhall 
have...been .made relative to ſuch repairs, between the 


| . [parties intereſted therein, which hath laid the burden 
. . By fe. 19, That when it ſha'l appear, upon the view: 


thereof, or of any part thereof, upon, any, other perſon or 
perſons in which caſe the ſame ſhall be obſerved. T1 
.. By /ef2. 20. That no common land, lying between, the 
fences of any old, highway to. be ſtopped up or incloſed 
by virtue of this aCt ſhall be incloſed, and where the land 
lying between the fences of ſuch highway, not being 
common land, ſhall, upon a medium, exceed thirty feet 
in. breadth, and not extend to fifty feet in breath, the 
ſame ſhall.not be ſtopped, up or incloſed, until fatisfac- 
tion ſhall be made to the owner of ſuch land, for ſo much 
thereof as ſhall exceed the ſaid breadth of lay feet; 
and if the parties;cannot agree in the ſatisfaCtion fo.to be 
made, the ſame ſhall be adjuſted by the ſaid Juſtices, or 
the jury, if a jury ſhall be impanelled ; and if the land 
between the fences incloling ſuch highways, not being 
common larid, ſhall exceed fifty feet .zn. breadth upon a 
tmedium, or, if the (aid. old road, ſo, to. be diverted: or 
turned ſhall lie through the open field or ground belonging 
| to any particular perſon or perſons, ſuch perſon or perſons, 
| and 


H 1 G 
artd atfo-rhe perſon or perſons intitled to the lattd between 
the fences ow the fide of ſuch highway, flall refpectively 

1d and enjoy the land and ſoil of ſuch-ol& highway,and 
pay to the ſurveyor, for the uſe of the highways, fo-much 
money as ſhall 'be agreed upon between the parties ; or 
if they cannot agree, ſo much as' ſhall be deemed and 
adjudged by the ſaid Juſtices, or jury, if ſuch jury ſhall 
be impanelled, as aforeſaid, to: be adequate to the pur- 
chaſe of it, eftimating Tuch highway at thitty feet m 
breadth: upon ar average. © I © 

By ſe#. 21. That where #rty footway fhall be diverted 
by virtue of this aft through the land belonging to the 
fame perſon who owned the land through which ſuch old 
footway lay, the ſame ſhall be adjudged and deemed an 
exchange only, and no fatisfaQtion or compenſation ſhall 
be made, unleſs the land to- be ufed for fuch 'new footway 
ſhall be of greater length, and of (greater' value, than the 
Jand ufed for ſuch old footway ; and where the ſaid foot- 
way ſhall not be turned through the lands belonging to 
the ſame perſon, the damage occaſioned by ſuch old foot- 
way to the lands through which it lay, if the parties 1n- 
tereſted ſhall not agree in adjuſting the fame, {hall be 
adjudged by two indifferent perſons, the one tobe named 
by the owner of the land, and'the other by the faid 'two 
Juſtices ; and if the perſons ſo to be naminated cannot 
agree therein, they fall chuſe ſome third perſon to ad- 
Judge the ſame, whoſe determination ſhall be final ; and 
the money at which ſuch damages ſhall be aſſeſſed ſhall be 
applied in making fatisfaCQtion to the owner or owners of 
the land through which ſuch new footway ſhall be made. 

By ſef?. 22. That if in any pariſh, townſhip, or place, 
where any highway ſhall be diverted and tutned by vir- 
tue of this act, it ſhall appear to the Juſtices who are 
hereby authoriſed to view or enquire into the ſame, that 
there are other highways within ſuch pariſh, townſhip, or 
place, beſides that ſo to be diverted and turned, which 
may, without inconvenience to the public, be diverted 
Into ſuch new highway hereby authorifed to- be made, or 
into any other highway or highways within ſuch pariſh, 
townfhip, or place, and the charge of repairing ſuch high- 


| 


way or highways may be thereby ſaved to ſuch pariſh, | 


townſhip, or place, it ſhall and may be lawful for ſuch 
Juftices to order fuch highway or highways, which ſhall 
appear to them unneceſſary, to be ſtopped up, and the} 
foil thereof ſold,. in ſuch manner, and ſubjeQ to ſuch re- 
firiQtions, and ſuch right of appeal to the party or parties 
aggrieved thereby, as are herein before refpeQtively di- 
reed and given concerning the highways to be ftopped. 
up or incloſed. | 

By ſe#?. 23. That every ſurveyor ſhall and may, from 
time to time, give information upon oath to the faid 
Juſtices, or any two or more of them, of all ſuch bigh- 
ways, and of all bridges, cauſeways, or pavements upon 
fuch highways, as are out of repair, and ought to be re- 
paired by any perſon or perſons, bodies politic or corpo- 
rate, by reaſon of any grant, tenure, limitation, or ap- 
pointment of any charitable gift, or otherwiſe howſoever ; 
and the ſaid Juſtices ſhall limit a time for repairing the 
fame, of which notice ſhall be given by the faid ſurveyor 
to the occupier or occupiers of the lands or tenements 
liable to the burthen of ſuch repairs, or to fuch other 
perſon or perſons, bodies politic or corporate, as are 
chargeable with the ſame ; and if ſuch repairs ſhall not be 
effeftually made within the time fo limited, the faid Juſ- 
tices ſhal], and are hereby required to preſent ſuch high- 
ways, bridges, cauſeways, or pavements ſo out of repair, 
together with the perſon or perſons, bodies politic or 
corporate, liable to repair the ſame, at the next general 
quarter-ſeſſions of the peace for the limit wherem ſuch 
highway ſhall lie, and the Juſtices at ſuch quarter-feſſions 
may, it they ſee juſt cauſe, dire the proſecution to be 
carried on at the general expence of ſuch limit, and to 
be paid out of the general rates within the ſame. 

By /ef. 24. That every Juſtice of aſlize, Juſtices of 
the counties palatine of Che/ter, Lancaſter, and Durham, 
and of the great ſeſhons in //ales, ſhall have authority b 
this ſtatute, upon his or their own view, and every Tuf. 
tice of the peace, either upon his own view, or upon in- 
formation upon oath to him given by any ſuryeyor of the 
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highways, to 'make prefentment, at their reſpeQive (+ 
ſizes or great ſeffions, 'or in "the open general quartet 
ſeſſions, of ſuch reſpeCtive limit of any highway, 'caufe- 
way, or bridge, not well and ſufficiently repaired and 
amended, or of any other default or offence committed 
and done contrary to the proviſion and intent of this ſta. 
tute; and that all defeQts in the Tepair thereof ſhall be 
preſented in ſuch juriſdition where the ſame do lie, and 
not elſewhere; and that no fach preſentment, nor any 
indictment for any ſuch default or offence, fhall be re- 
*moved by certiorar1, or otherwiſe, out of ſuch juriſdition, 
Hall -fuch inditment or preſentment be traverſed, and 
judgment thereupon given, except where the duty or 
obligation of repairing the ſaid highways, cauſeways, or 
bridges, may come in queſtion; and that every fuch 
preſentment made by any ſuch Juſtice of aſſize, counties 
 palatine, great ſeffions, or of the peace, upon his own 
view, or upon ſuch information having been given to ſuch 
\ Juſtice of the peace, upon the 'oath of ſuch ſurveyor of 
the highways, as aforeſaid, ſhall be as good, and of the 
ſame force, ſtrength, and effe& in the law, as if the ſame 
' had been prefented and found by the oaths of twelve 
men ; and that for every ſuch default or offence ſo pre- 
ſented, as aforeſaid, the Juſtices of afſize, counties pa- = 
lztine, and great ſeſſions, at their reſpeQive courts, and 
the Juſtices of the peace, at their general quarter-ſeffions, 
ſhall have authority to aſſeſs ſuch fines as to them ſhall be 
thought meet: ſaving to every perſon 'and perſons that 
ſhall be affected by any ſuch preſentment, his, her, or 
| their lawful traverſe to the ſame preſentment, as well 
' with reſpeCt to the fat of non-repair, as to the duty or 
' obligation of repairing the ſaid highways, as they might 
have had upon any indiftment of the ſame, preſented and 
found by a grand jury ; and the Juſtices of the peace, at 
their general quarter-ſefſions, or the major part of them, 
| may, if they ſee juſt cauſe, direCt the proſecutions upon 
ſuch preſentments as fhall be made at the quarter-ſeſſhons 
as aforeſaid, to be carried on at the general expence of 
ſuch limit, and to be paid out of the general rates within 
the ſame. | 

By ſe. 25. That the faid Juſtices of. the peace, at any 
ſpecial ſeſſions to be held by virtue of this aCt, may, by 
writing under their hands and ſeals, order and appoint 
thoſe highways (not being turnpike road) which in their 
opinion do moſt want repair within their juriſdiCtion, to 
be firſt amended, and at what time, and in what man- 
| ner, the ſame ſhall be amended ; according to which or- 
der, if ſuch there be, all and ſingular the reſpeftive 


; 
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| furveyors of the faid highways are hereby required to 


proceed within their reſpeCtive liberties. oe 
By /ee2. 26. For the better convenience of travellers, where. 
ſeveral highways meet, be it farther enaCted, 'That the ſaid 
Juſtices, at ſome y- ſeſhons to be held for the pur- 
poſes of this aQt, fhall iſſue their precept to the ſurveyor 
of the highways for any pariſh, townſhip, or place, where 
ſeveral highways meet, and there is no proper or ſuth- 
cient direction poſt, or ftone, already fixed or ereCted, 
requiring him forthwith to cauſe to be ereCted or fixed, 
in the moſt convenient place where ſuch ways. meet, a 
ſtone or poſt, with inſeriptions thereon, in large legible 
letters, painted on each fde thereof, containing the name 
'or names of the next market-town or towns, or other 
conſiderable place or places, to which the ſaid highways 
reſpeCtively lead ; and alfo at the ſeveral approaches or 
entrances to ſuch parts of any highways as are ſubject to 
deep or dangerous floods, graduated ſtones or poſts, de- 
noting the depth of water in the deepeſt part of the ſame, 
and likewiſe ſuch dire&tion poſts or ſtones, as the ſaid 
Juſtices ſhall judge to be necedlary, for the guiding of 
travellers in the beft and ſafeſt trat through the ſaid 
floods or waters ; and the faid ſurveyor ſhall be reim- 
burſed the expences of providing and erecting the ſame 
reſpeCtively out of the monies which ſhall be received by 
him or them, purſuant to the direCtions of this aft ; and 
in caſe any ſurveyors ſhall, by the ſpace of three months 
after ſuch precept to him direCted and delivered, neglect 
or refuſe to cauſe ſuch ſtones or poſts to be kxed as atore- 
ſaid, evefy ſuch offender ſhall forfeit the ſum of twenty 
By 


| ſhillings. 
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By ſef?. 29. For the better repairing, and teeping in te-| the preſence, and with the |approbation of two or more 
pair, the ſaid highways, and providing of materials for that [ubitantia! whabitants of fuch pariſh, townſhip, or place ; 
purpoſe, be it enacted, That it ſhall and may be lawful [and in cafe they cannot agree, then ſuch ſatisfa&tion and 
to and for every ſurveyor, to be appointed as aforeſaid. recompence ſhall be ſettled and aſcertained by order of 


to take and carry away, or cauſe to be taken and carried | one'or more Jultice or Juſtices of the peace of the limit 


= 


away, fo much of the rubbiſh or refute ſtones, of any | where fuch land or ground thall lie : and in ſuch places, 
quarry or quarries, Iving and being within the parith, where, from the os other materia!s, burnt clay may 
town!hip, or place where he ſha!l be ſurveyor (except |be ſubſtituted in the place thereof, it ſhall and may be 
{ach as ſhall have becn got by the ſurveyor of any tutn- |lawful ſor the furveyor to dig clay in ſuch places as he is 
pike road), without the licence of the owner or owners ſhereby authoriſed to dig chalk or gravel, and to dry the 
of ſuch quarries, as they ſhall judge neceſlary, tor the[ſame upon the Jands adjoining, and to burn the fame 
amendment of the ſaid highways, but not to dig or get| upon ary waſte Jands or common grounds, and to carry 
{tone in ſuch quarry without leave of the owner thereof ; {uch clay in tuch mayner as other materials are allowed to 
and alſo that it fhall and may be Jawful for every fuch| be carried by this act, upon making ſuch fatisfaEtion for 
{ſurvey r,” ſor the uſe aſoreſaid,; wn any waſte land or com- | the dameges within the ſeveral incloſed lands or grounds 
mon ground, river, or brook, within the pariſh, town-| where ſuch c:ay ſhall be placed or carried, as herein di- 
ſhip, or place for which he ſhall be ſurveyor, or within| reed with regard to other materials : provided, that when 
any other pariſh, iownſhip, 'or place, wherein gravel,| the owner of any ſuch incloſed lands ſhall have occaſion 
ſand, chalk, ſtone, or other materials are reſip<Cctively| for any ſuch materials lying wi:hin the fame, for the re- 
| 2-| pair of any highway, or othcr roads or ways upon his 
nicntly had within the pariſh, townſlup, or: place where cltate, or which: he ſhall be under obligation to "repair 
the ſame are to be employed, and ſufficient ſhall be left! and fhall give notice to ſuch ſurveyor that he apprehends 
ſor the uſe of the roads in ſuch other parith, townſhip, | there will not be ſufficient for thoſe purpoſes, and alſo ſor 
or place), to ſearch for, dig, get, and carry away the] the uſe of the public highways; then, and in every {uch 
ſame, fo that the taid ſurveyor doth not thereby d1vert or cafe, the ſurveyor ſhall not be permitted to dig or to take 
interrupt the courſe of ſuch river or brook, or prejudice ſuch materials without the conſent of ſuch owner, or an 
or damage any building, highway, or ford, nor dig: or| order of two Juſtices of the peace, after having {ſummoned 
get the ſame out of any river or brook within the diſtance| and heard the ſail owner or occupier, or his ſteward or 
of one hundred feet above or below any bridge, nor with- agent; . which Juſtices are here>y authoriſed to enquire 
iv the like diſtance of any dam or wear ; and likewiſe to| into the nature and circumitances of the caſe, and to 
gather ſtones lying upon lands or grounds within the! permit or reſtrain ſuch power, in ſuch manner, and un- 
pariſh, townſhip, or place where ſuch highway ſhall be, | der tfuch direQtions, as to them ſhall ſeem juſt. 
jor ſuch ſervice and purpoſe, and to take and carry away| By ſe. 30. reciting, that whereas in ſame pariſhes, town- 
ſo much of the ſaid materials as by the diſcretion of the | /;9s, c plices, there may not be ſufficient mates 1als for the 
ſaid ſurveyor ſhall be thought necetlary to be employed 1n| repair of the highways within the ſame, nor within the waſte 
the amendment of the ſaid highways, without making| lands, common. grounds, rivers, or brooks, of any ether p1r!jh, 
any fatisfaQion for thE ſaid materia's z but fatisfaftion | zownſhip, or place, lying within a conventent diftance from 
ſha!l be made for all damages done to the lands or grounds| {ſuch highway, by reafon whereof the ſurveyor of ſuch highway 
of any perſon or perſons, by carrying away the fame, in| may be forced to buy ſuch materials, and to make recympence 
the manner herein after directed for getting and carrying| and: ſatisfaction to the owner er ocenpier of incl{ed land; for 


materials in incloſed lands or grounds ; but no luch ſtones) damage which may be done Ly getting and carrying thereof? 


ſhall be gathered without the conſent of the accupier of! and reciting, thit whereas no proviſtn is made for railing a 


ſuch lands or grounds, or a licence from a 'Juttice of fund to reimburſe the extences thereof, and alſo ſuch extences 
peace for that purpoſes alter ' having ſummoned ſuch oc-| as the {aid ſurveyors may tncur, by e efing guidi=pe/ts, or 
cupier to come before him, and heard his reaſons, it he' zther poſts or /lones, and by mating or repairing [uch trunks, 
ſhall appear and give any, for refuſing his conſent. tunnels, plats, bridges, or ares, as aforefaict, and by ren= 

Sect, 28, Provided that nothing in this aCt contained, ' Jerivg ſatisfaftion for damages done 19 lands by the ma bing of 
relative to the gathering or getting of- ſtones, ſhall extend new ditches or drains, nor for the ſalary ty be paid by ju 
to any quantity of land (being private property) covered pariſh, townſhip, or place, io ſuch ſurveyor as aforeſaid; it 
with ſtones thrown up by the fea, commonly called | js enacted, That upon - application by ſuch ſurveyor to 
bach, | | | 9 N00 'the Juſtices of the peace, at their ſpecial ſefſions, and 

By /e7, 29. That it ſhall and may be lawful for every | oath made of the ſum or ſums of money which he hath 
ſuch {urveyor, for the uſe aforeſaid, to ſearch for, dig, ' bona file laid out and expended, or which will be required 
and pet ſand, gravel, chalk, '{tone, or ether materials, ; for the purpoſes aforeſaid, the ſaid Juſtices, or any two 
it ſultctent cannot conveniently be had within ſuch waſte | or more of them, ſhall, and they are hereby impowered, 
lands, common grounds, rivers, or brooks, in and'through | by warrant under their hands'and ſea!s, to cauſe an equal 
any of the ſeveral or incloſed lands or: grounds of -any \aſſeſſment to be made for the purpoſes aforeſaid, upon 
perſvn or perſons whomſoever, within the pariſh, town- jail occupiers of lands, tenements, woods, tithes, and 


thip, or place where the ſame ſhall be wanted, or by li- | hereditaments, within ſuch' pariſh, townſhip, or place, - 


cence from two Juſtices of the peace, at a ſpecial ſeſhons; where ſuch money ſhall be ſo expended or laid out ; and 
within any other pariſh, townſhip, or* place, adjoining ; the ſame ſhall be made and collected by ſuch perſon oc 
or lying near to the -hizhway for which ſuch materials | perſons, and allowed in ſuch manner, as the ſail Juſ- 
ſha!l be required, if it ſhall appear to ſuch | Juſtices that j tices, by their order at ſuch ſeſſions, - ſhall direct and 
fullicient materials cannot be conveniently had -in the | appoint in that behalf ; and the money thereby raiſed ſhall 
parti!1,' townſhip, or place where ſuch highways lie, or | be employed and accounted for, according to the di- 
In the waſte/lands, or common grounds, rivers, pr brooks | re&tion of the faid Juſtices, for the purpoles aforefaid ; 
of ſuch adjacent pariſh, townſhip, or place, and that a{and the ſaid afſeflimenc ſhall be levied in ſuch manner as 
fuſſicient quantity of materials will be- left for: the 'uſe 'of | herein after mentioned : provided - nevertheleſs, that no 
the pariſh, townſbip, or place where the ſame ſhall be | ſuch aſſeſſment to be made for thoſe or any of thoſe pur- 
ffuch lands or grounds not being a garden, yard, avenue poſes, in any one year, ſhall exceed the rate of fix pence 
to a houſe, lawn, park, paddock, or-inclofed plantation), [in the pound, of the yearly value of the lznds, tene- 
and to take and carry away ſo much of the ſaid materials |ments, woods, tithes, and hereditaments, fo to he aſ- 
as by the diferetion of the ſaid ſurveyor 1hall be thought iſefled. ' | | 


neceſſary to be employed in the amendment of the faid | By /e&7. 31, That if any ſurveyor; or perſon employed 


highways ; the faid ſurveyor making ſuch ſatisfaction for |by him, ſhall, by reaſon. of the learching for, digging, 
the damage to'be done' to ſuch'lands or grounds by the [or getting any gravel, ſand, ſtones, chalk, clay, -or other 
getting and carrying ,away the 'ſame, as ſhall be agreed | materials for repairing any highways, make, or cauſe to 
up6n' between him andthe , owner,- occupier, or other |be made, any pit or- hole in any fuch lands or grounds, 


perſon? intereſted in ſuch lands or ground reſpectively, in rivers or brooks, as aforeſaid, wherein ſuch materials hall 
Vor. Il. N® 88, 3 F be 


H 3 G 

artd atfo-the perſon or perfons imitled ro the latid between ; 
the fences vow the fide of ſuck highway, fball-refpectively 
| hold and enjoy the land and foil of ſuch"ol& highway, and 
pay to the ſurveyor, for the uſe of "the highways, fo. much 
money as ſhall 'be agreed upon between the parties ; or 
if they cannot agree, fo much as ſhall. be deemed and 
adjudged by the ſaid Juſtices, or jury, if ſuch jury ſhall 
be impanelled, as aforeſaid, to: be attequate to the pur-, 
chaſe of it, eſtimating ſuch highway at thitty feet m 
breadth» upon an average. © oo 

By ſe. 21. That where ty Fourtay fall be diverted 
by virtue of this aCt through" the Jand' belonging to the 
fame perfon who owned the land through which fuch old 
footway lay, the ſame ſhall be adjudged and deemed an 
exchange only, and no fatisfaQtion or compenſatioty ſhall 
be made, unleſs the land to- be ufed for fuch 'new footway 


ſhall be of greater length, and of 'greater'value, than the. 


Hnd ufed for ſuch: old footway ; and where the ſaid foot- 
way ſhall not be turned through the lands belonging to 
the ſame perſon, the damage occafioned by ſuch old foot- 
way to the lands through which it lay, if the parties in- 
tereſted ſhall not agree in adjuſting the ſame, ſhall be 
adjudged by two indifferent perſons, 'the one tothe nated 
by the owner of the land, and'the other by the faid'two 
Juſtices ; and if the perſons ſo to be nominated cannot 
agree therein, they fhall chuſe ſome third perſon to ad- 
Judge the ſame, whoſe determination ſhall be final ; and 
the money at which ſuch damages ſhall be aſſeſſed ſhall be 
applied in making fatisfaCtion to the owner or owners of 
the land through which ſuch new footway ſhall be made. 
By ſe. 22. That if in-any pariſh, townſhip, or place, 
where any highway ſhall be diverted and tutned by vir- 
tue of this at, it ſhall appear to the Juſtices who are 
hereby authoriſed to view or enquire into the fame, that 
there are other highways within ſuch pariſh, townſhip, or 
place, beſides that ſo to be diverted and turned, which 
may, without inconvenience to the public, be diverted 
into ſuch new highway hereby authorifed to- be made, or 
:nto any other highway or highways within ſuch parifh, 
townfhip, or place, and the charge of repay ſuch high- 


way or highways may be thereby ſaved to ſuch pariſh, | 


- townſhip, or place, it ſhall and may be lawful for ſuch 
Juſtices to order fuch highway or Rom which ſhall. 
appear to them unneceflary, to be ſtopped up, and the 
foil thereof ſold, in ſuch manner, and ſubjeC to ſuch re- 
fititions, and ſuch right of appeal to the party or _—_ 
aggrieved thereby, as are herein before refpeQtively di- 
refed and given concerning the highways to be ſtopped. 
up or incloſed. mon ry 
By feet. 23. That every ſurveyor ſhall and may, from 


time to time, give information upon oath to the faid | 


Juſtices, or any two or more of them, of all ſuch high- 
ways, and of all bridges, cauſeways, or pavements upon 
fuch highways, as are out of repair, and ought to be re- 
paired by any perſon or perſons, bodies politic or corpo- 
rate, by reaſon of any grant, tenure, limitation, or ap- 
pointment of any charitable gift, or otherwiſe howſoever 
and the ſaid Juſtices ſhall limit a time for repairing the 
fame, of which notice ſhall be given by the faid ſurveyor 
to the occupier or occupiers of the lands or tenements 
liable to the burthen of ſuch repairs, or to ſuch other 

rſon or perſons, bodies politic or corporate, as are 
chargeable with the ſame ; and if ſuch repairs ſhall not be 
effeftually made within the time fo limited, the faid Juſ- 
| tices ſhall, and are hereby required to preſent ſuch high- 
ways, bridges, cauſeways, or pavements ſo out of repair, 
together with the perſon or perſons, bodies politic or 
corporate, liable to repair the ſame, at the next general 
quarter-ſeſſions of the peace for the limit wherein ſuch 
highway ſhall he, and the Juſtices at ſuch quarter-ſeſſions 
may, it they ſee juſt cauſe, dire the proſecution to be 
carried on at the general expence of ſuch limit, and to 
be paid out of the general rates within the ſame. 

By ſeat. 24. That every Juſtice of aflize, Juſtices of 
the counties palatine of Che/ter, Lancafter, and Durham, 
and of the great ſeſhons in ales, ſhall have authority by 
this ſtatute, upon his or their own view, and every Juſ- 
tice of the peace, either upon his own view, or upon in- 
formation upon oath to him given by any ſuryeyor 'of the 


b) 
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highways, ts make preferitmevt, at their reſpeRive ur 


ſeſſions, of ſuch reſpeCtive limit of arly 
way, or bridge, not well and ſufficiently repaired and 
amended, or of any other default or offence committed 
and done contrary to the provifion and intent of this fta. 
tute; and that all defeCts in the Tepair thereof ſhall be 
preſented tn ſuch juriſdiftion where the fame do lie, and 
not elſewhere; and that no fauch preſentment, nor any 
\indiCtment for any ſuch default or offence, fhall be re- 
moved by certiorari, or otherwiſe, out of ſuch JurifdiQtion, 
Hall ſuch inditment or preſentment be traverſed, and 
judgment thereupon given, except where the duty or 
obligation of repairing the ſaid highways, cauſeways, or 
bridges, may come 1n queſtion; and that every fuch 
prefentment made by any ſuch Juſtice of aſfſize, counties 
palatime, great ſeffions, or of the peace, upon his own 
view, or upon ſuch information having been given to ſuch 
\ Juſtice of the peace, upon the 'oath of ſuch ſurveyor of 
the highways, as aforeſaid, ſhall be as good, and of the 
ſame force, ſtrength, and effe&t in the law, as if the ſame 
' had been prefented and found by the oaths of twelve 
men ; and that for every ſuch default or offence ſo pre- 
ſented, as aforeſaid, the Juſtices of aflize, counties pa- 
l#tine, and great ſeſſions, at their refpeQive courts, and 
the Juſtices of the peace, at their general quarter-ſeffions, 
ſhall have authority to aſfeſs fuch fines as to them ſhall be 
thought meet: ſaving to every perſon 'and perſons that 


ſhall be affected by any ſuch preſentment, his, her, or _ 


their lawful traverſe to the ſame preſentment, as well 
' with reſpeCt to the faft of non-repair,. as to the duty or 
' obligation of repairing the ſaid highways, as they might 
have had upon any indiQtment of the fame, preſented and 
found by a grand jury; and the Juſtices of the peace, az 
their general quarter-ſefſions, or the major part of them, 
| may, if they ſee juſt cauſe, direCt the proſecutions upon 


| ſuch preſentments as ſhall be made at the quarter-ſeſſions 


as aforeſard, to' be carried on at the general expence of 
ſuch limit, and to be paid out of the general rates within 
the fame. > | 
By /e#. 25. That the faid Juſtices of the peace, at any 
ſpecial ſeffions to be held by virtue of this at, may, by 
writing under their hands and ſeals, order and appoint 
thoſe highways (not being turnpike road) which in their 
; opinion do moſt want repair within their juriſdiftion, to 
be firſt amended, and at what time, and in what man- 
' ner, the ſame ſhall be amended ; according to which or- 
der, if ſuch there be, all and ſingular the reſpeQive 


| furveyors of the faid highways are hereby required to 


proceed within their reſpeCtive liberties. 

By /ee2. 26. For the better convenience of travellers, where 
ſeveral highways meet, be it farther enaQted, That the ſaid 
Juſtices, at ſome ſpecial ſeſſions to be held for the pur- 
poſes of this aCt, fhall iſſue their precept to the ſurveyor 
of the highways for any pariſh, townſhip, or place, where 
ſeveral highways meet, and there is no proper or ſuth- 
cient direction poſt, or ftone, already fixed or ereCted, 


requiring him forthwith to cauſe to be erefted or fixed, 


in the moſt convenient place where ſuch ways meet, a 
ſtone or poſt, with inſcriptions thereon, in large legible 
Tetters, painted on each fide thereof, containing the name 
or names of the next market-town or towns, or other 
"conſiderable place or places, to which the ſaid highways 
reſpeQively lead ; and alſo at the ſeveral approaches or 
entrances to ſuch parts of any highways ag are ſubject to 
deep or dangerous floods, graduated ſtones or poſts, de- 
noting the depth of water in the deepeſt part of the ſame, 
and likewiſe ſuch direQion poſts or ſtones, as the ſaid 
Juſtices ſhall judge to be neceſſary, for the guiding of 
travellers in the Det and ſafeſt traQt through the ſaid 
floods or waters ; and the faid ſurveyor ſhall be reim- 
' burſed the expences of providing and erecing the ſame 
reſpeCtively out of the monies which ſhall be received by 
him or them, purſuant to the direQtions of this aft ; and 
in caſe any ſurveyors ſhall, by the ſpace of three months 
after ſuch precept to him directed and delivered, neglect 
or refufe to cauſe ſuch ſtones or poſts to be kxed as afore- 
faid, evety ſuch offender ſhall forfeit the ſum of twenty 
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ſizes or great feffions, 'or in the open | yoni quatte'r 
ighway, 'caufe- 
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ſeft. 29. For the better repairing, and keeping in. Ye- 
pair, the ſaid highways, and providing of materials for that 


By 
purpoſe, be it enacted, That it ſhall and may be awful 
to and for every ſurveyor, to be appointed as aforeſaid. 
to take and carry away, or cauſe to be taken and carried 
away, ſo much of the rubbiſh or refufe ſtones, of any 
quarry or quarries, lying and being within the pariſh, 
townthip, or place where he ſhall be ſurveyor (except 
{ach as ſhall have becn got by the ſurveyor of any turn- 
pike road), without the licence of the owner or owners 
of ſuch quarries, as they ſhall judge neceſſary, for the 
amendment of the ſaid highways, but not to dig or get 
{tone in ſuch quarry without leave of the owner thereof ; 
and alſo that it ſhall and may be lawful for every ſuch 
ſurveyor,” for the ucc aforcſaid, in any Waſte land or com- 
mon ground, river, or brook, within the pariſh, town- 
ſhip, or place for which he ſhall be. ſurveyor, or within 
any other pariſh, townſhip, 'or place, wherein gravel, 
ſand, chalk, (tone, or other materials are relpectively 
likely to be found (in caſe {uffctent cannot be conve- 
nicntly had within the pariſh, townſhip, 'or: place where 
the fame are to be employed, and fuflictent ſhall be left 
for the uſe of the roads in ſuch other parith, townſhip, 
or place}, to ſearch for, dig, get, and (carry away the 
ſame, ſo that the ſaid ſurveyor doth not thereby divert or 
interrupt the courſe of ſuch river or brook, or prejudice 
or damage any building, highway, or ford, nor dig- or 
get the fame out of any river or brook within the diſtance 
of one hundred feet above or below any bridge, nor with- 
iv the like diſtance of any dam or wear ; and likewiſe to 
gather ſtones Iying upon lands or grounds within the 
pariflt, townſhip, or place where ſuch highway ſhall be, 
for ſuch ſervice and purpoſe, and to take and carry away 
fo m the ſaid materials as by the diſcretion of the 
455 aha ſhall be thought neceflary to be employed in 
the amendment of the faid highways, without making 
any fatisfation ſor th ſaid materia's; but fatisfaCtion 
ſhall be made for all damages done to the lands or grounds 
of any perſon or perſons, by carrying away the fame, in 
the manner herein after dizeQed: for getting and carrying 
materials in incloſed lands or grounds z but no ſuch ſtones 
{hall be gathered without the conſent of the accupier of 


ſuch lands or grounds, or a licence from ' a *Juſtice of 


peace for that purpoſey alter having ſummoned ſuch oc- 


cupier to come before him, and heard his reaſons, if he 


ſhall appear and pive any, for refuſing his conſent. 
$2&, 28, Provided that nothing in this act contained, 
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the preſence, and with the approbation of two or more 
{ubſtantial inhabitants of ſuch pariſh, townſhip, 'or place ; 
and in caſe they cannot agree, then ſuch ſatisfation and 
recompence ſhall be ſettled and aſcertained by order of 
one'or more Juſtice or Juſtices of the peace of the limit 
where ſuch Jand or ground thall le : and in ſuch places, 
where, from the want of other materials, burnt clay may 
ve {ubſlituted in the place thereof, it ſhall and may be 
lawful for the ſurveyor to dig clay in ſuch places as he is 
hereby authoriſed to dig chalk or gravel, and to dry the 
lame upon the Jands adjoining, and to burn the ſame 
upon ary walte Jands or common grounds, and to carry 
luch clay in fuch manner as other materials are allowed to 
be carried by this at, upon making ſuch ſatisfaftion for 
the damages within the ſeveral incloſed lands or grounds 
where ſuch c!ay ſhall be placed or carried, as herein di=- 
rected with regard to other materials : provided, that when 
the owner of any ſuch incloſed lands ſhall have occaſion 
for any ſuch materials lying wi:hin the ſame, for the re- 
pair of any highway, or other roads or ways upon his 
eſtate, or which: he ſhall be under obligation to 'repairz 
and fhall give notice to ſuch ſurveyor that he apprehends 
there will not be ſufficient for thoſe purpoſes, and alſo ſor 
the uſe of the public highways ; then, and in every {uch 
caſe, the ſurveyor ſhall not be permitted to dig or to take 
ſuch materials without the conſent of ſuch owner, or an 
order of two Juſtices of the peace, after having ſummoned 
and heard the ſaid owner or occupier, or his ſteward or 
agent; which Juſtices are hereby authoriſed to enquire 
into the nature and circumſtances of the caſe, and to 
permit or reſtrain ſuch power, in ſuch manner, and un- 
der {uch directions, as to them ſhall ſeem juſt. 

By /edl. 30. reaiung, that whereas in ſome pariſhes, town=- 
ſhips, or places, there may not be ſufficient mater 1als for the 
repair of the highways within the ſame, nor within the waſle 
lands, commzin.grounds, rivers, or brooks, of any «ther piryh, 
townſhip, or place, lying within a conventent diftance from 
ſuch highway, by reajon whereof the ſurveyor of ſuch highway 
may be forced to buy ſuch materials, and ta make vecampence 
and: ſatisfaction to the owner or ocenp:er of incloſod land; for 


damage which may be done ty getting and carryins thereof? 
and recting, that whereas no proviſzen is made for raiſng a 
fund to reimburſe the expences thereof, and alſo ſuch expences 
as the ſaid ſurveyors may incur, by erecting guido=poſis, or 
ether poſts or flones, and by mating or repairing ſuch trunks, 
tunnels, ' plats, bridges, or arches, as a arefat!, and by ren- 
dering ſatisfaftton for damages done to lands by the making of 


relative to the gathering or getting of- ſtones, ſhall extend zew ditches or drains, nor for the ſulary tz be paid Ly fuch 
to any quantity of land (being private property) covered pariſh, townſhip, or place, 10 ſuch ſurveyor as aforeſaid; it 
with ſtones thrown up by the ſea, commonly called | js. enacted, Fhat upon - application by ſuch ſurveyor to 
beach, FF El] | © [the Juſtices of the peace, at their ſpecial ſelfions, and 
By /e7, 29. That it ſhall and may be lawful for every | oath made of the ſum or ſums of money which he hath 
ſuch ſurveyor, for the uſe aforeſaid, to ſearch for," dig, ' boxa fide laid out and expended, or which will be required 
and get ſand, gravel, chalk, 'ſtone, or ether materials, for the purpoſes aforeſaid, the ſaid Juſtices, or any two 
7f ſulfticient cannot conveniently be had within ſuch waſte : or more of them, ſhall, and they are hereby impowered, 
nds, coramon grounds, rivers, or brooks, in and'through | by warrant under their bands'and ſeals, to cauſe an equal 
any of the ſeveral or incloſed lands or: grounds of -any | alſeſſment to be made for the purpoſes aforeſaid, upon 
perſon or perſons whomſoever, within the pariſh, town- [all occupiers of lands, tenements, woods, tithes, and 
thip, or place where the ſame ſhall be wanted, or by 11- | hereditaments, within ſuch pariſh, - townſhip, or place, 
cence from two Juſtices of the peace, at a ſpecial ſeſhons ; where ſuch money {hall be ſo expended or laid out; and 
within any other pariſh, townſhip, or: place, adjoining ; the ſame Thall be 'made and collected by ſuch perſon or 
or lying near to the highway for which ſuch materials perſons, and allowed in ſuch manner, as-the ſaid Juſ- 
ſhall berrequired, if it. ſhall appear to ſuch ' Juſtices that j tices, by their order at ſuch ſeſſions, ſhall dire&t and 
fufſicient materials cannot be conveniently had in the appoint in that behalf ; and the money thereby raiſed ſhall 
parti, townſhip, 'or place where ſuch highways lie, or | be employed and 'accounted' 'for, according to the di- 
In the waſtelands, or common' grounds, rivers, or brooks | reftion of the'ſaid Juſtices, for the purpoles aforeſaid ; 
of ſuch adjacent pariſh, townſhip, or place,/ and that a{and the ſaid afſeſimenc ſhall be levied in ſuch manner as 
ſulhicient quantity of materials will be: left for the 'uſe 'of | terein after mentioned: provided - nevertheleſs, that no 
the pariſh, townſhip, or place where the ſame ſhall be ; ſuch afſeliment to be made for thoſe or any of thoſe pur- 
(fuch lands'or grounds not being a garden, yard, avenue poſes, in any one year, ſhall exceed the rate of fix pence 
to a houſe, lawn, park, paddock, or-incloſed plantation), [in the pound,'of the yearly value of the lands, tene- 
and to take and carry away ſo much of the ſaid 'materials ments, woods, tithes, and hereditaments, ſo to he af- 
as by the diſcretion of the ſaid ſurveyor 1hall be thought Iſefled.' ' © © SO OLOAE: A og | 
neceflary to be employed in the amendment of the ſaid | ” By /e?. 31, That if any ſurveyor; 'or perſon employed 
highways ; the ſaid ſurveyor making ſuch ſatisfaction for by him, ſhall, by reaſon-of the tfearching for, digging, 
the damage to'be done' to ſuch'lands or grounds by the | or getting any gravel, ſand, ſtones, chalk, clay, or other 
getting and carrying ;away the: ſame, as ſhall be agreed | materials for repairing any highways, make, or cauſe to 
upon between 'him andthe, ownier,- occupier, 'or other |be made, any pit or- hole in any ſuch lands or grounds, 
perſon intereſted in ſuch lands or ground reſpectively, in rivers or brooks, as aſoreſaid, wherein ſuch materials ſhall 
Vor.Il. N® 88, | be 


es 
be found, ſuch ſurveyor, perſon or perſons, ſhall forth- 
with cauſe the ſame to be ſufficiently fenced off, and 
ſuch fence ſopported| and repaired, during ſuch time as 
the ſaid pit or hole ſhall continue open, and ſhall, within 
three days after ſuch pit or hole ſhall be opened or made 
where no gravel, ſtones, or materials ſhall be found, 
cauſe the ſame to be forthwith filled up, levelled, and 
covered with the turf or clod which was dug out of the 
ſame; and where any ſuch materials ſhall be found, 
within fourteen days after having dug up ſufhcienat ma- 
terials in ſuch pit or hole, cauſe the ſame to be filled up, 
ſloped down, or fenced off, and ſo continued ; and every 
ſurveyor ſhall, within twenty days after he ſhall be ap- 
pointed to that office, cauſe all the ſaid pits and holes 
which ſhall then be open, and not likely to be farther 
uſeful, to be filled up or floped down, in manner afore- 
ſaid ; and if they are likely to be farther uſeful, he ſhall 
ſecure the ſame by poſts and rails, or other fences, to 
prevent accidents to perſons or cattle ; and in caſe ſuch 
ſurveyor, perſon or perſons, ſhall neglect to fill up, flope 
down, or fence off, ſuch pit or hole, in - manner and 
within the time aforeſaid, he or they ſhall forfeit the ſum 
of ten ſhillings for every ſuch default; and in caſe ſuch 
ſurveyor, perſon or perſons, ſhall negleE& to fence off 
ſuch pit or hole, or to ſlope down the ſame, as herein 
before direCted, for the ſpace of ſix days after he or they 
ſhall have received notice for either of thoſe purpoſes 
from any Juſtice of the peace, or from the owner or oc- 
cupier of ſuch ſeveral ground, river, or brook, or any 
perſon having right of common within fuch common or 
waſte lands, as aforeſaid, and ſuch neglect and notice 
ſhall be proved upon oath before one or more of the ſaid 
| Juſtices of the peace, fuch ſurveyor, perſon or perſons, 
| ſhall forfeit and pay any ſum not exceeding ten pounds, 
nor leſs than forty ſhillings, for every ſuch neglect; to 
be determined and adjudged by ſuch Juſtice or Juſtices, 
and to be laid out and applied in the fencing oft, filling 
up, or ſloping down ſuch pit or hole, and toward the 
repair of the roads in the pariſh, townſhip, or place, 
where the offznce ſhall be committed, in ſuch manner as 
the ſaid Juſtice or Juſtices ſhall dire&t and appoint ; 
which forfeiture, in caſe the ſame be not forthwith paid, 
ſhall be levied as other forfeitures are herein after direCt- 
ed to be levied. | LORE 
By /ec?. 32. That no ſtone, gravel, or materials, to be 
dug for the uſe of any other pariſh, townſhip, or place, 
than that wherein the ſame are found, ſhall be removed 
or carried from the place where they ſhall be fo dug, at 
any other time than between the firſt day of 4pri/ and the 
firſt day of November, or in the time of hard froſt in the 
winter ſeaſon. | | 
By /e#. 33. That if any perſon ſhall dig, or cauſe to 
be dug, materials for the bighways, contrary to the di- 
rection of this aft, whereby any bridge, mill, building, 
dam, highway, ford, mines, or tin-works may be da- 
maged or endangered ; every offender therein ſhall for- 
feit, for every ſuch offence, any ſum not exceeding five 
pounds, nor leſs than twenty ſhillings, at the diſcretion 
of the court of Juſtices before whom complaint thereof 
ſhall be made. | er 
By /ect. 34. That the ſaid ſurveyor, to be appointed as 
aforeſajd, together with the inhabitants and occupiers of 
lands, tenements, woods, tithes, and hereditaments with- 
'1n each pariſh, townſhip, or place, ſhall, at proper ſea- 
| ſons. in every year, uſe their endeavours for the repair of 
the highways, and ſhall be chargeable thereunto, as fol- 
loweth ; that is to fay, every perſon keeping a waggon, 
cart, wain, plough, or tumbrel, and three or more horſes 
or beaſts of draught uſed to draw the ſame, ſhall be 
deemed to keep a team, draught, or plough, and be 
liable to perform ſtatute-duty with the ſame, in the pa- 
riſh, townſhip, or place where he reſides, and ſhall, fix 
days in every year (if ſo many days ſhall be found ne- 
_ ceſfary), to be computed from dichaelmas to Michaelmas, 
ſend on every day, and at every place, to. be appointed 
by the ſurveyor for the amending the highways in ſuch 
pariſh, townſhip, or place, one wain, cart, or carriage, 
turniſhcd after the cuſtom of the country, with oxen, 
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horſes, or other cattle, and all other necefſaries fit to 
carry things for that purpoſe, and alſo two able men with 


ſuch wain, cart, or carriage; which duty ſo performed 


ſhall excuſe every ſuch perſon from his duty in ſuch pa« 


'riſh, townſhip, or place, in reſpe&t of all lands, tene- 


ments, woods, tithes, or hereditaments, not exceeding 
the annual value of fifty pounds, which he ſh:11 occupy 
therein: and every perſon keeping ſuch team, draught, 
or plough, and occupying in the ſame pariſh, townſhip, 
or place, lands, tenements, woods, tithes, or heredita- 
ments, of the yearly value of fiſty pounds, over and be. 
yond the ſaid yearly value of fifty pounds, in reſpe& 
whereof ſuch team-duty ſhall be pertormed ; and ever 

ſuch perſon occupying lands, tenements, woods, tithes, 
or hereditaments, of the yearly value of fiſty pounds, in 
any other parith, townſhip, or place, beſides that wherein 
he reſides ; and every other perſon not keeping a team, 
draught, or plough, but occupying lands, tenements, 
woods, tithes, or hereditaments, of the yearly value of 
fifty pounds, in any pariſh, townſhip, or place, ſhall, in 
like manner reſpeCtively, and for the ſame number of 
days, find and ſend one wain, cart, or carriage, furniſhed 
with not leſs than three horſes, or four oxen and one 
horſe, or two oxen and two horſes, and two able men to 
each wain, cart, or carriage ; and, in like manner, for 
every hity pounds per annum reſpeAively which every 
ſuch perſon ſhall farther occupy, in any ſuch pariſh, 
townſhip, or place reſpeCtively, ſuch wains, carts, or 
carriages, to be employed by the ſurveyor in the repair- 
ing and amending the highways within the pariſh, town- 
{hip, or place where ſuch Jands, tenements, woods, 
tithes, or hereditaments ſhall reſpeCtively lie ; and every 
perſon who fha!l not keep a team, draught, or plough, 
but ſhall occupy lands, tenements, woods, tithes, or he- 
reditaments, under the yearly value of fiſty pounds, in 
the parifh, towiſhip, or place where he reſides, or in - 
any other pariſh, townſhip, or place; and every perſon 
keeping a team, draught, or plough, and occupying 
lands, tenements, woods, tithes, or hereditaments, un= 
der the yearly value of fifty pounds, in any other pariſh, 
townſhip, or place, than that wherein he refides, ſhall 
reſpeCtively contribute to the repair of the highways, and 
pay to the ſurveyor of ſuch pariſh, townſhip, or place 
reſpeCtively, in lieu of ſuch duty, the ſums following z _ 
videlicet, for every twenty ſhillings of the annual value 
of ſuch Jands, tenements, woods, tithes, or heredita- 
ments reſpectively, the ſum of one penny for every day's 
[tatute-duty which ſhall be required and called for by the 
ſurveyor of ſuch pariſh, townſhip, or place reſpectively, 
in every year, not exceeding fix days duty in the whole, 
as aforeſaid ;z and every ſuch perfon reſpeCtively ſhall, in 
like manner, pay the ſum of one penny for every twenty 
ſhillings of the annual value of the lands, tenements, 
woods, tithes, and hereditaments which he ſhall occupy 
in any ſuch pariſh, townſhip, or place reſpeCtively, above 
the annual value of fifty pounds, and leſs than one hun» 
dred pounds, and fo for every twenty ſhillings that each 
progreſſive and intermediate annual value of twenty ſhil- 
lings, of the lands, tenements, woods, tithes, and here- 
ditaments which he ſhall ſo occupy, ſhall fall ſhort of the 
farther increaſe of fifty pounds, in every pariſh, town- 
ſhip, or place where ſuch lands, tenements, woods, 
tithes, and hereditaments ſhall reſpeCtively lie, for every. 
day's ſtatute-duty ſo to be required as aforeſaid ; whic 

ſaid ſeveral ſums ſhall be conſidered as compoſitions, and 
ſhall be paid to the ſurveyor of the pariſh, townſhip, or 
place in which they are charged, for the uſe of the highs 
ways therein, at the time ſuch compoſitions are to be 
paid under the authority of this aCt, or within ten days 
after ; or, in default of ſuch payments, ſuch money ſhall 
be levied by diſtreſs and ale of the goods and chattels of 


'the perſon or perſons refuſing to pay the ſame, in ſuch 


manner as the forfeitures for the negleCt in performing 
the ſtatute-duty are hereby authoriſed to be levied and 
raiſed : provided, that no perſon keeping ſuch team, 
draught, or plough, and performing duty with the ſame, 
as aforeſaid, in the pariſh, townſhip, or place where he 
relides, and not occupying lands, tenements, woods, 
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tithes, or hereditaments within the ſame, of the yearly 


| value of thirty pounds, ſhall be obliged to ſend more than 


one labourer with ſuch team, draught, or plough. 

By je. 35: That every perſon who ſhall not keep a 
team, draught, or plough, but ſhall keep one or more 
cart or carts, and one or two horſes or beaſts of draught 
only, uſed to draw in each of ſuch carts upon the high- 
ways, ſhall be obliged to perform his ſtatute-duty for the 
like number of days with ſuch cart or carts, and horſe or 
horſes, or beaſts of draught, and one labourer to attend 
each cart, or to pay for the lands, tenements, woods, 
tithes, and hereditaments which he ſhall occupy, accord- 
ing to the rate aforeſaid, at the option of the ſurveyor ; 
and every perſon who ſhall keep a coach, poſt-chaiſe, 
chair, or other wheel-carriage, and not keep a team, 
draught, or plough, nor occupy lands, tenements, woods, 
tithes, or hereditaments, of the annual value of fiſty 

ounds, in the pariſh, townſhip, or place where he ſhall 
reſide, ſhall pay to the ſurveyor one ſhilling in reſpect of 
every ſuch day's ſtatute-duty, for every horſe which he 
ſhall draw in any ſuch carriage, or ſhall pay according to 
the value of the lands, tenements, or hereditaments which 
he ſhall occupy, according to the rate aforeſaid, at the 
option of the furveyor ; and alſo every man inhabiting in 
any pariſh, townſhip, or place, and being of the age of 
eighteen, and under the age of fixty years, not charge- 
able in any of the reſpeCts aforeſaid for lands, tenements, 
woods, tithes, or hereditaments, of the yearly value of 
four pounds, or upwards, and not being bona fide an ap- 
prentice or menial ſervant, not having performed the 
{aid duty, or paid the compoſition for the ſame, in any 
other pariſh, townſhip, or place, for that year, ſhall, by 
themſelves, or one ſufficient labourer for eve:y of them, 
upon every of the ſaid days on which they ſhall be called 
forth by the ſaid ſurveyor, together with the ſaid other 
labourers, work and labour in the amendment of the ſaid 
highways, as they ſhall be direQted by ſuch ſurveyor ; 
and if the ſaid teams, draughts, or ploughs, or any of 


| them, ſhall not be thought needful by the ſurveyor, on 


any of the ſaid days, then every ſuch perſon who ſhould 


' have ſent any ſuch team, draught, or plough, according 


to the direCtions aforeſaid, ſhall, according to the notice 
to be given, as herein after direfted, ſend unto the ſaid 
work, for every one ſo ſpared, three able men, there to 
labour as aforeſaid, or to pay to the faid ſurveyor the ſum 
of four ſhillings and fix pence in lieu thereof ; and all 
ſuch perſons as aforeſaid ſhall reſpeCtively have and bring 
with them ſuch ſhovels, ſpades, picks, mattocks, and 
other tools and inſtruments, as are uſeful and proper for 
the purpoſes aforeſaid ; and all the faid perſons and car- 
riages ſhall diligently perform the work and labour to 
which they ſhall be appointed by ſuch ſurveyor for eight 
hours in every of the faid days, within ſuch pariſh, 
townſhip, or place, or in getting and carrying materials 
in and from any other pariſh, townſhip, or place, to be 
employed in the repair of the highways of the pariſh, 
townſhip, or place, for which they ſhall be required to 
perform ſuch duty and labour as aforeſaid : and if any 
perſon 'ſendivg a team, as aforeſaid, ſhall not ſend a 
lufficient labourer beſides the driver (except as herein 
before mentioned), or if any ſuch labourer or driver, or 
any other labourer, or the driver of any cart, required þy 
this aCt to perform ſtatute-duty as aforeſaid, ſhall refuſe 
to work and labour, during the time above mentioned, 
according to the direftion of the ſurveyor:; or if any 
driver ſhall refuſe to carry proper and ſufficient loads ; 
it ſhall and may be lawful for ſuch ſurveyor to diſcharge 
every ſuch team, cart, or labourer, and to recover from 
the owner of every ſuch team or cart the forfeiture which 
every ſuch perſon or perſons would have incurred by vir- 
tue of this aCt, in caſe no ſuch team, cart, or labourer 
—_—_— had been ſent. | 

y /ef?, 36. That it ſhall and may be lawful for the 
ſurveyor, where the employment for teams is of ſuch 
ſort, that two horſes will be ſufficient for one cart, or 
where a ſtand-cart with one horſe ſhall be neceſſary, to 
call upon any perſon liable to ſend a team, draught, or 
plough, by virtue of this at, who keeps one or more 
cart or carts, and three or more horſes, to ſend ſuch cart 
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or carts, horſe or horſes, to perform his ſtatute-duty, as 
the ſurveyor ſhall find moſt convenient, and ſhall direQ; 
and the ſurveyor ſhall allow every ſuch ſtand-cart and 
one horſe, as half a team, and every cart and two horſes | 
as two-thirds of a team ; and if a waggon ſhall be found 
neceſlary for any particular buſineſs, the ſurveyor may 
require the duty, or any part thereof, to be performed 
with ſuch waggon, by any perſon who keeps one ; which 
direEtions of the ſurveyor ſhall be obſerved, or the perſon 
liable to perform ſuch duty ſhall forfeit ſuch ſum as the 
duty ſo required of him ſhall bear, in proportion to the 
forfeiture hereby inflicted for every negleCt in perform- 
ing duty with a teamy draught, or plough. | 

By ef. 37. That every ſuch ſurveyor ſhall, from time 
to time, give to, or cauſe to be left at the houſe or uſual 
place of abode of every perſon or perſons ſo liable to 
perform ſuch duty or Jabour, as in this a& direCted; 
four days notice at the leaſt of the day, hour, and place, 
upon which each of the ſaid day's duty ſhall be required 
to be performed ; and every perſon or perſons making 
default in finding and ſending each-wain, cart, or car- 
r1age, furniſhed as aforeſaid, and ſuch able men with the 
fame, as herein required, or in performing the ſaid duty 
at the time and place, and in the manner by this aCt di- 
rected, ſhall, for every ſuch default or negleCt in ſending 
ſuch wain, cart, or carriage, with ſuch men as afore- 
ſaid, forfeit the ſum of ten ſhillings ; and for every de- 
fault in ſending every cart with one horſe and one man, 
three ſhillings ; and for not ſending every cart with two 
horſes and one man, five ſhillings: and every perſon or 
perſons making default in ſending any ſuch labourer, 
and every perſon making default in performing ſuch Ja- 
bour at the time and place, and in the manner directed 
by this aCt, or in paying ſuch compolition-money for the 
ſame, as herein mentioned, ſhall, for every ſuch neglect, 
forfeit the ſum of one ſhilling and fix pence ; all which 
forſeitures ſhall be applied for the uſe of the highways 
within the pariſh, townſhip, or place where the ſame 
ſhall ariſe ; and the ſaid ſurveyor ſhall fairly and equally 
demand and require ſuch duty and labour from every 
perſon or perſons liable to perform the ſame accorcing to 
the direQtions of this aft, without favour or partiality to 
any perſon or perſons whomſoever : and if in any pariſh, 
townſhip, or place, it ſhall not be neceſſary to call forth 
the whole duty in any year, it ſhall be abated in a juſt 
and equal proportion amongſt all perſons liable to the 
ſame ; and the faid ſurveyor may and ſhall, and he 1s 
hereby required, with all convenient ſpeed, after default 
made in performance of ſuch duty or labour as aforeſaid, 
to proceed for the recovery of the penalties or forfeitures 
hereby inflifted for the ſame reſpeCtively, in manner 
herein aſter direQted, ſo that the ſame may be recovered 
before he makes up his accounts in the manner directed 
by this aCt. bas Pate | 

By ſe. 38. That any perſon or perſons liable to per- 
form the ſaid duty, by ſending one or more team or 
teams, draught or draughts, plough or ploughs, with 
men, horſes, or oxen, in manner aforeſaid, ſhall and 
may compound for the ſame, if he, ſhe, or they ſhall 
think fit, by paying to the ſaid ſurveyor, at the time, and 
in the manner herein after mentioned, ſuch ſum or ſums 
of money as the Juſtices of the peace for the limit where- 
in ſuch pariſh, townſhip, or place ſhall be, or the major 
part of them, at their faid ſpecial ſeſſions, to be held in 
the firſt week after Michaelmas quarter ſeſſions in every 
year, ſhall adjudge and declare to be reaſonable, not ex- 
ceeding fix ſhillings, nor leſs than three ſhillings, for each 
team, draught, or plough, for each day; and in default 
of their adjudging and declaring the ſame, the ſum of 
four ſhillings and fix pence for and in lieu of every ſuch 
day's duty for each team, draught, or plough; and fer 
every cart and one horſe or beaft of draught, two ſhil- 
lings;z and for every cart with two horſes or beaſts of 
draught, three ſhillings, for and in lieu of every day's 
duty ; and every inhabitant hable to perform ſuch duty 
or labour, as aforeſaid, and not chargeable in any othec 
reſpect, as aforeſaid, ſhall and may compound for the 
ſame, if he, ſhe, or they ſhall think fit, by 'paying to 


the ſugyeyor the ſum of four pence for and in lieu of 
| every 
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every ſuch day's duty or labour reſpeCtively, at the time, 
and in the manner herein-aſter directed for the payment 
of compoſition-money, OV | 

By /e&. 29. That if it ſhall appear to the Juſtices, -at 
their ſpecial ſeſſions, to be held in the week next aiter 
Michae/mas quarter ſeſſions, that from the directions 
herein belore given ſor the performing and compounding 
the {tatute-duty, there will be difficulty in procuring the 
neceſſary carriage, or a ſufficient number of labourers 
for the repair of the highways, in any particular parith, 
townſhip, or place, within their reſpeEtive limits, without 
paying high and extravagant prices for the ſame, it ſhall 
and may be lawful for ſuch Juſtices to order and direct 
the team-duty hereby required, or fo much thereof as 
they ſhall think fit, to be performed in kind, within 
every ſuch pariſh, townſhip, or place, except in reſpect 
of ſuch teams as belong to perſons who do not. occupy 
lands, tenements, woods, tithes, .or herediraments, of 
the annual value of thirty pounds within the fame; 
and alſo to order the labourers, liable by this act to per- 
form or compound for {tatute-duty, or fuch part of them 
as they ſhall think fit, to perform fix days labour upon 
fuch highways in kind, in cafe ſo many days duty ſhall be 
required, vpon being paid for ſuch Ipbour the uſual and 
cuilomary wages given to labourers in fuch parilth, 
townſhip, or place, deducting thereout the ſum of four 


pence for each day's duty ſo performed, being the com- 


poſition hereby ailowed for labourers : provided, that if 
part of ſuch teams or labourers only are required, it {hall 
be direted by the ſaid order of the Juſtices in fome 
given proportion, as one half, thicd, or fourth, part 
thereof; and the ſurveyor ſhall, in that caſe, at a public 
veltty for ſuch pariſh, townſhip, or place, put the names 
of all the perſons luble by this aCt to fend fuch teams 
into one hat or box, and the names of all the perſons liable 
to perſorm ſuch labour into another hat or box, and fome 


inhabitant then preſent ſhall draw out ſuch number. 


from each as ſhall be equal to the proportion ſo ordered 
by the ſaid Juſtices, and the perſons ſo drawn thall per- 
jorm.{uch duty in kind for that year ; and that if any fuch 
order hall be made or continued in the ſubſequent year, 
the ſame method ſhall be obſerved, but the names drawn 
in the preceding year ſhall not be put into ſuch hat or box; 
and in every tucceeding year ſuch method and regulation 
ſhall be obſerved by ſuch furveyor, as to render the duty 
to required to be performed in kind as. equal amongſt the 
ſeveral perſons liable thereto as may be : which order of 
the ſaid Jullices, ſo far as the fame thall be extended, 
ſhall ſupertede ihe ſaid power or liberty of compound- 
ing, aud hal! be binding and effeEtual, to all intents and 
purpoſes whatſoever, and hall continue in force until it 
thall be diſcharged or varied by the Juſtices, at ſome ſub- 
ſequent ſpecial. feſhons for the highways within ſuch 
limit, to be held in the week next after /7:chae{mas quarter 
feſhons; any thing herein contained to the contrary 
thereof in any wile notwithſtanding. 

By /ect. 40. "Chat if any perſon or perſons who ſhall 


keep a team, draught, or plough, and {hall not Occupy. 


Jands, tenements, woods, tithes, or hereditaments, to 
the value of thirty pounds per annum, in tie parifh. 
townſhip, or place,, where he ſhall reſide, but, ſhall in part 
maintain his hortes and beaſts of draught uſed 1a tuch 
tcam upon or from lands which he ſhall occupy in one or 
more adjacent pariſh or pariſhes, it ſhall and may be 
lawful for the ſaid Juſtices, at fome ſpecial ſeftions, to 
. mitigate and reduce the duty,or compolition fo required 
to be performed or paid by ſuch perſon or pertons, in 
ſuch manner, and to ſuch ſum, as they ſhall think jult 
and reaſonable, | 

By /eft. 41. That the ſaid ſuryeyor of every pariſh, 
townſhip, or place, ſhall, on ſome Sunday.in November in 
. every year, cauſe ten days notice at the. leaſt to be given 
in the church or chapel of ſuch..pariih, townlhip, or 
place, and if there be no church or chapel, or no ſervice 
periormed therein, then at the moſt public place there, 
- and.repeat the like notice in ſuch church, chapel, or place, 
-on the next ſucceeding Sunday, of the time and place 
when and where the perſons permitte4 under the 
authority of this act, and inclined to compound for the 
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(aid duty, in manner aforeſaid, may ſignify to' ſuch ſur 
veyor their intention to compound z and all and every 
perſon or perſons ſignifying the ſame, who ſhall then, or 
within the ſpace .ot one calendar month afterwards, pay 
to ſuch ſurveyor the compoſition authoriſed and allowed 
by this act, ſhall be diſcharged from the performance of 
tuch duty, which compoſition-money ſhall be employed 
by the ſurveyor for the uſe of the highways ; and that nv 
compolition ſhall be permitted, unleſs the ſame ſhall be 
paid at the day, or within the time aforeſaid; but in caſes 
where the occupation of any lands, tenements, woods, 
tithes, or hereditaments, ſhall be change«, or any new 
occupant cr inhabitant ſhall come to reſide in ſuch pariſh, 
townſhip, or pl=ce, after the time appointed for ſuch 
compoſition, then the perion or perſons occupying ſuch 
lands, tenements, woods, tithes, or hereditament+-, cr {9 
reliding in ſuch parith, townſhip, or place, ſhall be al. 
lowed to compound in manner aforeſaid : provided he, 
ihe, or they, thall pay the faid compoſition money to the 
laid furveyor within fourteen days after he, ſhe, or they, 


or {hull come to refide in iuch par.;ſh, townſhip, or place; 
and every tenant or occupier. of any lands, terements, 
woos, tithes, or hereditaments, who intends to quit the 
poſlethion thereot within fix calencar months from the 
time fixed for making ſuch compoſition, ſha'l and may 
compound for haif the 'duty hereby required, and th 
ſucceeding tenant or occupier ſhall and may, in that calc, 
compound or periorm the duty in kind tor the other halt 
thereof ; and if the {urveyor ſhall receive from any. Per- 
ſon or perions a compcſition for more duty than ſhall be 
required from 4.2 other inhabitants and occupiers within 
the ſame pariſh, townſhip, or place, for the ſame year, 
he ſhall repay ſuch extraordinary compolition-money to 
luch perſon or perſons, lo as to bring the duty to an 
equality amonglt all ſuch inhabitants and occupiers. 

By Jeet. 42. "That in every parith, townſhip, or place, 
where any perſon ſhall keep a draught or plough, and no 
carriage, he ſhall pay to the ſurveyor the ſum. of one 
ſhilling for every horſe, or pair of oxen or neat cattle, 
uſed 1n ſuch draught or plough, for every day's ſtatute- 
duty on the day ſuch duty is required to be performed, 
or pay according to the rate aforetaid for the lands, tene- 
meats, woods, tithes, and hereditaments, which he ſhall 
occupy in ſuch pariſh, town{hip, or place, at the option 
of the ſurveyor, . 

By feet. 4.3. Tn order to prevent as much as prſſible any 


it enacted, that it ſhall and may be lawful for the inha- 
bitants of every pariſh, townſhip or place, at ſome veſlry, 
or, other public meetings to. be held purſuant to this act, 
to appoint three months in every year, within which no 
[tatute-duty ſhall be performed ; w1idc/icct, one month in 
the ſpring, to, be called the Seed 1Zonth; one month in 
the ſummer, for the hay harveſt; and one month in the 
ſummer, ſor the corn harvelt : provided, that notice, in 
wilting, be given of the times io appointed to the ſur- 
veyor of ſuch pariſh, townthip, or place reſpeQively, 
and alſo to the ſurveyor of every turnpike road lying 
within the ſame, within three days aſter every ſuch meets 
ing, and fourteen days at leaſt before the beginning of 
each of ſuch months. | 

By /egt. 44. Reciting thet, 7/7creas, by ſeveral as of 
Paritament concerning turipite r99ds, a certain part of the 
duty called Statute-duty, 15 or may be dircfted to be per= 
farmed on ſuch roeds, and it moy hatpen an ſame places, that 
the ſeveral pe: fons liable thereto my have compounded for the 
{ame ;_ be it therefore farther enaQed, that in all ſech 
caſes, the furveyor of the highways of the pariſh, town-= 
ſhip, or place, where ſuch compoſition ſhall have been 
made, ſhall pay «© the treaturer or furveyor of ſuch turn- 
pike roads a certain part of the compctition-money fo re- 
ceived, to be proportioned. according to the number of 
days duty which ſuch perſon or perſons was or were 
liable to perform on ſuch turnpike road; which money 
{h21l be laid ovt-and expended on ſuch part of the faid 
turnpike road as lies within the pariſh, townſhip, or place, 
from which it was received, and not elſewhere ; and if 
tuch ſurveyor of the highways ſhall refuſe or negle& to 


Pay 


ihall enter upon ſuch lands, tenements, or hereditaments, 


inconvenience 10 the perſons liable to per form ſlatute-duty, be 
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ay to the treaſurer or ſurveyor of ſuch turnpike road 
4 part of the ſaid compoſition-money ſo received by 


' him, within twenty days aſter he ſhall have received the 


n demand made-by ſuch treaſurer or ſurveyor, 
A ns that and may be levied upon the goods and 
chattels of ſuch ſurveyor, in ſuch manner as penalties and 
ſorfcitures are by this aCt authoriſed to be levied. 

By /ef. 45+ 'Fhat if upon application of the ſurveyor of 
the highways for any pariſh, townſhip, or place, to the Juſ- 
tices of the peace for the himit wherein ſuch pariſh, 
townſhip, or place, lieth, at their general or quarter ſeſhons 
of the peace, or at ſome ſpecial ſeſſions for the highways, 
the ſaid Juſtices ſhall be fully ſatisfied, by proof upon oath, 
that the duty hereby direCted to be performed, and the 
money hereby authoriſed to-be collected and received, has 
been performed, applied, and expended, according to the 
directions of this a&t, or ſhall be fully ſatisfied that the 
common highways, bridges, caufeways, ſtreets, or pave- 
ments, belonging to ſuch 'pariſh, townſhip, or place, are 
ſo | far out of order that they cannot be ſufficiently 
amended and repaired, paved, cleanſed, and ſupported, 
by the means herein before preſcribed (notice being firſt 
given of ſuch intended application at the church or chapel 
of ſuch pariſh, townſhip, or place, on ſome Sunday-pre» 
ceding ſuch quarter' or ſpectal fefſions, or' if the place 
be extraparochial, notice;' in/writiffg, being firſt given of 


ſuch intended application 'to ſome 'of [the principal inha- 


bitants reſiding in ſuch extraparochial place, a week at 


leaſt before ſuch general or ſpecial ſeſſions) ; that then, 


and in any of the faid caſes, -an equal-aſſeſſment upon all 
and every the occupier of lands, tenements, woods, 
tithes, and hereditaments, within any ſuch pariſh, town- 
ſhip, or place, ſhall or may be' made and. collected by 
ſuch perſon and perſons, and allowed in ſuch manner, 
as the ſaid Juſtices, by their order, 'at ſuch general or 
ipecial ſeſſions, ſhall dire and -appoint in that behalf ; 
and the money thereby raiſed ſhall be. employed and ac- 
counted: for, according to the'orders and direCtions of 


of the faid Juſtices, for and towards the amending, re- 


pairing, paving, cleanſing, and' ſupporting fuch' high- 
ways, cauſeways, ſtreets,' pavements, and. bridges, from 
time to time, as need ſhall require, ' 7 
By ſe. 46. That the afſefiment herein laſt before au- 
thoriſed, and the afſſeTment herein before authoriſed, for 
buying materials, making fatisſaCtion for —_— ereCt- 
ing guide-poſts, and paying the ſurveyors ſalary, ſhall 
not together, in any one year, exceed the rate of nine 
pence in the pound of the yearly value of the lands, tene- 
ments, woods, tithes, and hereditaments, ſo to be aſſeſſed. 
By ſe. 47. That no fine, iffue, penalty, or forfeiture, 
for not repairing the highways, 'or not appearing to any 
inditment or prefentment for not repairing the ſame, 
{hall hereaſter be-retarned into the court of Exchequer, 
or other court, but ſhall be levied by and paid into \the 


| 


hands of ſuch perſon or perfons reſiding in or near the 


pariſh, townſhip, or place, where 'the road: ſhall lie, as 
the court nos ſuch fnes, iſſues, penalties, or forfei- 


- tures ſhall order and direC, to be'applied- towards - the 
_ repair and amendment of ſuch highways; andthe perſon 


or perſons ſo ordered to receive ſuch fine ſhall, and is 
hereby required to receive, apply, and account for the 
ſame, according to the direftion of ſuch court or in de- 
fault thereof ſhall forfeit double the ſum received ; and if 
any fine, iſſue penalty, or forfeiture, to be impoſed' on 
any ſuch pariſh, rownthip, or place, for not repairing the 
highways,' or not appearing as. aforeſaid, ſhall hereafter 
be levied on any one or more of the inhabitants of ſuch 
pariſh, townſhip, or place, that then ſuch inhabitant or 
inhabitants ſhall and way make his or their complaint to 
the Juftices of the peace, at their ſpecial ſefſions ; and 
the ſaid Juſtices are hereby impowered and authoriſed, by 
warrant under their hands and ſeals, to cauſe a rate to 
be made, according to the form and manner herein laſt 
before preſcribed, tor the reimburſing ſuch inhabitant or 
inhabitants the monies ſo levied on him or them as 
aforeſaid ; which rate ſo made, and confirmed by any two 


Juſtices, ſhall be colle&ed and levied by the ſurveyor of: 


the highways of ſuch pariſh, townſhip, or place, ſo pre- 
ſented or indicted, as aforeſaid; and the faid ſurveyor 
Vo, II. NY 88. js 
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ſhall, within one month. next after the making and con- 


firming the rate aforeſaid, collect, levy, and pay unto 
ſuch inhabitant or inhabitants the money ſo levied on him 


or them as aforeſaid. | 

By jet. 48. "That the ſurveyor of the highways for 
every pariſh, townſhip, or place, ſhall carefully and dili- 
gently colleCt, or cauſe to be colleQed, the ſeveral afſefl- 
ments, forfeitures, penalties, ſums of money, and com- 
poſitions, directed and allowed to be received and taken 
within the ſame by virtue of this aCt, within the year for 
which he is appointed ſurveyor, and ſhall keep one. or 
more book or books, in which he ſhall fairly enter a juſt, 
true, and fair account of all ſuch money as ſhall have 
come to his hands, or to the hands of the ſaid aſſiſtant, 


in refpeCt of ſuch pariſh, townſhip, or place, by virtue 


{and for the purpoſes of this a&t, and to whom, and on 
what occaſion, he ſhall have paid or applied the ſame ; 
and ſhall alſo enter in ſuch book or books a lift or liſts of 
alt ſuch ſums'of money as ſhall then 'remain due and 
owing from any perſon or perſons, in reſpect of the pay- 
ments, compoſitions, aſſeſſments, - penalties, or forfei- 
tures, to be collefted, received, or taken, for-and in re- 
ſpect of the ſaid highways, -by virtue of this a& ; and 


the ſaid-ſurveyor:ſhall alſo enter in the. ſaid book or books 


an account of all tools, materials, implements, -and other 
things provided, or to be provided, by order of the inha- 
bitants, ata. veſtry or other public meeting for the repair 
of the ſaid highways, at the public expence- of ſuch 
pariſh, townſhip, or place ; and ſhall produce ſuch books, 
and the aſſeſſments made within that year for the purpoſes 


of this aCt, unto the inhabitants of the pariſh, townſhip, - 


or place, to which they belong, at:a veſtry or other pub- 
lic meetings, to: be held for .that purpoſe, within fifteen 
days before the. ſaid: ſpecial ſeſſions. ſo to be held in the 
week next after. ichae/mas quarter feſhons, as aforeſaid, 
to the intent that the ſaid accounts, aſſeſiments, and liſts, 
may be inſpeCted._ by the inhabitants of ſuch pariſh, town- 
ſhip, or place reſpeCtively ; and every ſuch ſurveyor ſhall, 
after the ſaid: books and. afſeſiments ſhall | have been; pro- 
duced at ſuch meeting, take; the ſame; to.;:\uch Juſtice of 
the peace for the limit wherein ſuch pariſh, townſhip, or 
place, doth lie, and on ſuch day,'and atifuch hour, as ſhall 
be agreed upon at ſuch -meeting, ſome day after. the ſaid 
meeting of the inhabitants, and before ſuch laſt mention- 
ed. ſpecial: ſeſſions, and then 'and there verify 'ſuch ac- 
count, or any part thereof, upon oath, if requireds and 
ſuch Juſtice may allaw ſuch. :account, if: he ; finds it juſt, 
or poſtpone it. until ſuch ſpecial ſeſſions. if. he finds cauſe 
for {o doing, in which: caſe. it may be:ſettled and allowed 
at ſuch ſpecial ſeſſions, after the parts objeQed to by ſuch 
Juſtice ſhall have been explained and verified by proper, 
evidence, to the ſatisfaQtion of the Juſtices at ſuch ſpecial 
ſeſſions; and in caſe any articles contained in ſuch ac- 
counts ſhall not be explained :and! proved to the ſatisfac- 
rion of ſuch Juſtices, they may. diſallow-the ſame; and 
whenever the ſaid accounts ſhall be ſo fettled and allowed, 
or difallowed, as aforeſaid, all ſuch hooks and afſefſments 
(hall be-tranſmitted to the churchwarden or overſeer of 
the'poor for ſuch pariſh, townſhip, or place reſpeQively, 
jor, 1f the place be extraparochial, then-to ſome principal 
inhabitant thereof, to be kept for the uſe of ſuch pariſh, 
townſhip, or place 5 and; the ſaid ſurveyor ſhall forthwith 


with all ſams of money as:ſhall remain in;his hands, and 
likewiſe 21] tools, materials,'implemeats, and other things, 
as aforeſaid, to the ſucceeding ſurveyor for ſuch pariſh, 


townſhip, or place, in- caſe any new ſurveyor ſhall be_ 


appointed, ' or' retain the ſame in his hands, and account 
for them 'in his next account, .if he: ſhall be continued 
ſurveyor ſor ſuch pariſh, townſhip, or place, inthe ſuc- 
ceeding year : /and-it ſhall and may be lawful for the ſyc- 
ceeding. ſurveyor, and he is hereby -authoriſed and re- 
quired, to recover, collect, and receive all ſuch ſums of 
money which ſhall be due and owing as aforeſaid, by all 
ſuch ways and means, as fully and effeQtually, to all in- 
tents and purpoſes, as the preceding ſurveyor could, 
| might, or ought to have recovered, collected, or received 


——— 


the ſame: and in caſe ſuch ſurveyor ſhall neglect to pro-_ 


vide ſuch book or books, or to enter ſuch reſpeCive ac- 
| | '3G counts 


deliver a duplicate. :of-{uch. book' and account, together 
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Counts and liſts therein, or to deliver the faid book or 
books, and ſuch duplicate thereof, and ſuch aſſeſſments, 
tools, materials, implements, and other things, in| manner 
aforeſaid, he ſhall, for every ſuch offence, forfeit any 
ſum not exceeding five pounds, nor leſs than forty 
ſhillings: and in caſe he ſhall make default in the paying 
or accounting for the money ſo remaining in his hands, 
within the time, and according to the direCtions afore- 
faid, he ſhall forfeit double the value of the money which 
ſhall be adjudged by the ſaid Juſtices to be in his hands ; 
and in caſe any ſuch ſurveyor ſhall die before ſuch re- 
ſpeQive accounts and liſts ſhall be made out, or ſuch 
monies, books, aſſefiments, tools, materials, and imple- 
ments, ſhall be fo delivered and paid, the executors or 
adminiſtrators of ſuch ſurveyors ſhall make out, pay, and 
deliver the ſame, in like manner, and under the like pe- 
nalty, as ſuch ſurveyor is hereby required and made 
ſubject and liable to; and every ſurveyor ſhall pay to the 
Juſtices clerks, for the appointment and charge, the ſum of 
one ſhilling ; for the bond fix pence ; and for the account 
ſo to be examined and taken, and for the oath ſo to be 


adminiſtered, the ſum of one ſhiliing, and no more ; 


and if any perſon or perſons ſhall receive any greater 
fum or fee for the buſineſs aforeſaid than herein before 
mentioned, he ſhall forfeit. the ſum of ten pounds for 
- every offence, [6:9 O37: 7 

By /e#t. 49. That in every pariſh, townſhip, or place, 
where a ſufficient quantity of ſtone, gravel, chalk, or 
other materials, cannot be provided and carried by the 
labourers and teams required by this aCt to performy ſta- 
tute-duty within ſuch pariſh, townſhip, or place, the 
ſaid ſurveyor ſhall, and is hereby required to contract for 
the getting and carrying thereof (in the preſence of the 
faid aſſiſtant, if any ſuch ſhall be appointed), at a meet- 
ing to be held for that purpoſe, of which ten days notice 
in writing ſhall be given, by fixing the ſame upon the 
door of the church or chapel of ſuch pariſh, townſhip, 
or place, or if there be no church or chapel, at the moſt 
public place there ; which notice ſhall ſpecify the work 
to'be done, and the time and place for letting thereof z 
and if any ſurveyor ſhall have any part, ſhare, or in- 
tereſt, direaly or indirectly, 'in-any ſuch contract or in 
any other contract or bargain for work or materials to be 
made, done, or provided, upon, for, on account of any 


of the highways, roads, bridges, or other works whatſo- 


ever, under his care or management, or ſhall, upon his 
own account, directly or indirectly, let to hire any team, 
or fell or diſpoſe of any timber, ſtone, or other materials, 
to | be uſed or employed in making or. repairing ſuch 
roads, bridges, or other works, as aforeſaid (unleſs a 
* licence in writing, for the ſale of any ſuch materials, or 
to let to hire any ſuch team, be firſt obtained from ſome 
Juſtice of the peace within that limit), he ſhall forfeit for 
every ſuch offence, the ſum of ten pounds, and be for 
ever aſter incapable of being employed as a ſurveyor 
with a ſalary, under the authority of this act, To 

By /e#. 50. That if any ſurveyor of the highways, 
after his acceptance of the ſaid office, ſhall negleEt his 
duty in any thing required of him by this at&t, for which 
no particular penalty is impoſed, he ſhall forfeit, for every 
ſuch offence, any ſum not exceeding five pounds, nor leſs 
than ten ſhillings, - at the diſcretion of - the Juſtice or 
Juſtices having juriſdiction therein.  _. | 

By ſe. 51. That where any lands have been, or ſhall 
be given, for the maintenance of cauſeways, pavements, 
highways, and bridges, all ſuch perſons who are, or ſhall 
be enfeoffed or truſted with any ſuch lands, ſhall let them 
to farm at the moſt improved yearly value, without fine ; 
and that the Juſtices of the peace, in their open ſeſſions, 
ſhall and may inquire, by ſuch ways and means as they 
ſhall think fitting,. into. the value of all. ſuch lands ſo 
given, or to be given, and order the improvement and 
employment of the rents and profits thereof, according to 
the will and direCtion of the donor of ſuch lands, if they 
find that the perſons ſo intruſted have been negligent or 
\ faulty in the performance or truſt (except ſuch lands have 
been given for the uſes aforeſaid to any college or hall in 
either of the uniyerſities of this kingdom, which have 
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viſitors of their own), any law, ſtatute, . uſage, or 


cuſtom, to the contrary notwithſtanding. | 
By /ef7. 52. Reciting that, //hertas in ſome places it hath 


been and may be found neteſſary, and the ſurveyors are hereby 


authoriſed and required, to ſecure horſe catſeways and foct 
cauſeways, by poſts, blocks, or great ſibnes, fixed in the ground, 
or by banks of earth caſt up, or otherwiſe, from being broken 
up and ſpoiled with waggons, wains, carts, of carriages ; 
and foraſmuch as ſeveral evil-diſpsſed prrſons do or may wil. 

ully or wantonly pull up, cut doung and remove or damage 
tne ſaid poſts, blocks, and great flones, fo fixed, or to ty 


fixed, as aforeſaid, and drive carriages upen ſuch banks and 


cauſeways, or againſt the ſides thereof, and alſo dig or aj 


down the ſaid banks, which are the ſecurities and defence of 


the ſaid cauſeways, whereby the cauſeways or banks are often 
ruined and deſtroyed ; and ſuch evil-diſpoſed perſons do or may 
break, damage, or throw down the ſlunes, bricks, or weed, 
fixed upon the parapets or batilements £4 bridges, and do or 
may pull down, dejlroy, obliterate, or deface, any mile ſlang, 
or poſt graduated, or direftion poſt or flone, erefted, or to be 
erefted upon any highway : it is enacted, 'That every perſon 


who ſhall be guilty of any ſuch offence, ſhall, upon com- - 


plaint thereof made to any Juſtice of the peace of the 
limit where the ſame ſhall be proved to be done, by the 
oath of any-one credible witneſs, or upon view of the 
Juſtice himſelf, forfeit, for every. of the ſaid offences any 
ſum not exceeding five pounds, nor leſs than ten ſhil- 
lings ; and in default of payment thereof, ſhall be com- 
mitted to the houſe of, correCtion of ſuch limit, there to 
be whipped, and kept to hard labour for any time not 
exceeding one calendar month, nor leſs than ſeven days, 
at the diſcretion of ſuch Juſtice, FIT NO 

By /ef. 53. That the. Juſtices of the peace of all 


cities, corporations, boroughs, and other places, are 


hereby required to put in execution every pait of this 


act within their reſpeCtive juriſdiftons. 

By /2#. 54. That nothing in this a contained ſhall 
authoriſe or impower, or be decmed, . conflrued, or taken 
to authoriſe and impower any Juſtice or Juſtices of the 
peace, for any city, town corporate, or borough, to fix 
or allow any falary to or for any ſurveyor to be ap- 
appointed by any ſuch Juſtice or Juſtices, other than and 
except ſuch ſalary as ſhall be ſettled and agreed upon by 


two parts out of three of the perſons afſembled in the 


pariſh, townſhip, or place, within ſuch city, town corpo- 
rate, or borough, for which ſuch ſurveyor ſhall be ap- 
pointed, purſuant to the direQions of this aCt. 

By /e. 55. That no waggon, having the ſole or bottom 
of the fellies of the wheels.of the breadth of nine inches, 
ſhall go or be drawn with more than eight horſes ; and 
that no cart, having the ſole or bottom of the fellies of 
the wheels thereof of the; breadth of nine inches, ſhall 
go or be drawn with more than five horſes ; and that no 
waggon, having the fole or bottom of the ſellies of the 
wheels of the breadth of fix inches, and rolling on each 


(ide a ſurface of nine inches, ſhall co or be drawn with 


more than ſeven horſes ; and that no ſuch waggon rolling 


a ſurface of ſix inches only, ſhall go or be drawn with 


more than ſix horſesz and that no cart, having the ſole 
or bottom of the fellies of the wheels of the breadth of 
ſix inches, ſhall go or be drawn with more than four 
horſes ; and that no waggon having the ſole or bottom cf 


| the fellies of the wheels of leſs breadth than &x inches, 


ſhall go or be drawn with more than five horſes ; and 
that no cart having the ſole or bottom of the fellies of leſs 
breadth that ſix inches, ſhall go or be drawn with more 
than three horſes upon ſuch highways, under the pains, 
penalties, and forfeitures herein-after mentioned ; that is 
to ſay, that the owner of ſuch waggon or cart reſpec- 
tively ſhall forfeit the ſum of five pounds, and the drivec 
not being the owner, . the ſum of ten ſhillings, for every 
horſe or beaſt which thall be ſo drawing above the num- 
ber hereby ſo reſpeCtively limited as aforeſaid, to the 
ſole uſe and benefit of the informer ; but carriages mov- 
ing upon wheels or rollers, of the breadth of ſxteen in- 
ches on each fide thereof, with flat ſurfaces, are hereby 
allowed to be drawn with any number of horſes, or other 


cattle. 
By 
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By ſet. 56. That no proſecution ſhall be commenced 
kefore a Juſtice of peace, by way of information, for 
any forfeiture incurred by the owner or driver of any 
carriage, having a greater number of horſes therein 
than are allowed by this aCt, unleſs ſuch information be 
Jaid within three days after the offence committed ; and 
that no action ſhall be commenced for any ſuch offence, 
unleſs the ſame be commenced within one calendar 
month after the offence committed z and that neither 
ſuch information or action ſhall be laid or commenced 
unleſs notice ſhall be given by the informer to the driver 
of every ſuch carriage, on the day upon which the of- 
ſence ſhall be committed, of an intention to complain of 
ſuch offence ; and if it ſhall appear to the Juſtice before 
whom ſuch complaint ſhall be made, that the offender 
lives ſo remote as to make it .inconvenient to ſummon 
him to appear before ſuch Juſtice, the Juſtice may diſmiſs 
the complaint, and leave the informer to his remedy by 
action at law. OG 

By ſe. 57- That it ſhall and may be lawful for the 
Juſtices of the peace, at their reſpective general quarter 
{efhons of the peace, to be held in. the week aſter Mi- 
chaelmas, to licence, in ſuch manner, and for ſuch time, 
as they {hall think fit, an increaſe of the number of 
horſes to be drawn in carriages up any ſteep hill, or on 
any road not turnpike, within their reſpeCtive juriſ- 
dictions, over and above the number herein before li- 
mitted, if, upon inquiry into the ſtate and condition of 
ſuch roads, they ſhall find any additional number of 
horſes neceſſary ; and, from time to time, at any Mi- 
chaelmas quarter ſeſſions, to revoke, alter, or vary the 
ſame, as they ſhall think fit. - 

By /eft. 58. That if it ſhall appear upon the oaths of 
credible witneſſes, to the ſatisfaftion of any Juſtice or 
Juſtices of the peace, or of any court of juſtice authorized 
to enforce the execution of this aCt, that any waggon, 


cart, or carriage, could yot by reaſon of deep ſnow or ice, 


be drawn by the number of horſes or beaſts of draught 
hereby reſpeCtively allowed ; then, and in every ſuch 
caſe, it ſhall and may be lawful for ſuch Juſtice or Juſtices 
of the peace, or court reſpeCtively, and they are hereby re- 
ſpeQively require, to ſtop all proceedings before them re- 
ſpeQively for the recovery. of any penalty or forfeiture 
which may have been incurred by drawing with a greater 
number of horſes, or beaſts of draught, than are hereby 
allowed ; any thing herein contained to the contrary not- 
withſtanding : provided alſo, that the regulations herein 
before mentioned, concerning the number of horſes, and 
wheels of carriages, ſhall not be deemed or conſtrued to ex- 
tend to carts, waggons, or other carriages, employed only 
in carrying any one ſtone, block of marble, cable rope, or 
piece of metal, or piece of timber, or to ſuch ammuni- 
tion or aitillery, as ſhall be for his Majeſty's ſervice ; 
and that two oxen or horned cattle ſhall, for all the pur- 
poſes of this act, be conſidered as one horſe. 

By ſe. 59. That the owner of every waggon, wain, 
or cart, and alſo of every coach, poſt-chaiſe, or other 


_ carriage let to hire, ſhall paint, or cauſe be painted, upon 


ſome conſpicuous part of his waggon, wain, or cart, and 
upon the pannels of the doors ot all ſuch coaches, poſt- 
chaiſes, or other carriages, before the ſame ſhall be uſed 
upon any public highway, his or her chriſtian and ſur- 


. name, and the place of his or her abode, in large legible 


letters, and continue the ſame thereupon ſo long as ſuch 
waggon, Cart, coach, poſt-chaiſe, or other carriage ſhall 
be uſed upon any ſuch highway ; and the owner of every 
common ſtage waggon or cart employed as travelling 
ſtages from town to town, ſhall over and above his or her 
chriſtian and ſurname, paint, or cauſe to be painted, on 
the part, and in the manner aforeſaid, the following 
words, Common Stage I/aggon, or Cart, as the caſe may 


be; and every perſon uſing any ſuch carriage as aforeſaid 


upon any highway, without the names and deſcriptions 
painted thereon reſpeCtively as aforeſaid, or who ſhall 
paint, or cauſe to be painted, any falſe or fititious name 
or place of abode, on ſuch waggon, wain, cart, coach, 


_ Polt-chaiſe, or other carriage, ſhall forfeit for every ſuch 


ottence, a ſum not exceeding five pounds, nor leſs than 
twenty ſhillings. | 


H I G 

By /e. 60. That if the driver of any cart, car, dray3 
or waggon, ſhall ride upon any ſuch carriage in any ſtreet 
or mgUways not having ſonie other perſon on foot, or on 
horſeback, to guide the ſame (ſuch cartiages as are con- 
ducted by ſome perſon holding the reins of the horſe or 


horſes drawing the ſame excepted) ; or if the driver of any 
carriage whatſoever on any part of any ſtreet or highway 
ſhall, by negligence, or wilful miſbehaviour, cauſe any 
hurt or damage to any perſon or carriage paſſing or being 
upon ſuch ſtreet or highway, or ſhall quit the highway, 
and go on the other fide the hedge or fence incloſing the 
ſame ; or wilfully be at ſuch diſtance from ſuch carriage, 
whilſt it ſhall be paſſing upon ſuch highway, that he cannot 
have the direCtion and*government of the horſes or cattle 
drawing the ſame ; or ſhall, by negligence or wilful miſ- 
behaviour, prevent, hinder, or interrupt, the free paſſage 
of any other carriage, or of his Majeſty's ſubje&s, on the 
the ſaid highways ; or if the driver of 

loaded waggon, cart, or other carriage, ſhall refuſe or 
negleEt to turn aſide and riake way for any coach, chariot, 
chaiſe, loaded waggon, cart, or other loaded carriage; or 
if any perſon ſhall drive, or aCt as the driver, of any 
ſuch coach, poſt-chaiſe, or other carriage, let for hire, or 
waggon, wain, or cart, not having the owner's name, 
as before required, painted thereon, or ſhall refuſe to 
diſcover the true chriſtian and ſurname of the owner of 
ſuch reſpeQive carriages ; every ſuch driver ſo offending 
in any of the caſes aforeſaid, and being convited of any 
ſuch offence, either by his own confeſſion, the view of 
a Juſtice of peace, or by the oath of one or more credi- 
ble witneſs or witneſſes, before any Juſtice of the peace 
of the limit where ſuch offence ſhall be committed, ſhall; 
{or every ſuch offence, forfeit any ſum not exceeding ten - 
ſhillings, in caſe ſuch driver ſhall not be the owner of 
ſuch carriage, and in caſe the offender be owner of 
ſuch carriage, then any ſum not exceeding twenty ſhil- 
ling : and in either of the ſaid caſes, ſhall, in default of 
payment be committed to the houſe of correQtion, - for 
any time not exceeding one month, unleſs the ſame ſhall 
be ſooner paid ; and every ſuch driver offending in either 
of the ſaid caſes, ſhall and may, by authority of this a&t, 
with or without any warrant, be apprehended by any 
perſon or perſons, who ſhall ſee ſuch offence committed, 
and ſhall be immediately conveyed or delivered to a'conſta- 
ble or other peace officer, in order to be conveyed before 
ſome Juſtice of the peace, to be dealt with according to 
law : and if any ſuch driver, in any of the caſes afore- 
ſaid, ſhall refuſe to diſcover his name, it ſhall and may 
be lawful for the Juſtice of the peace before whom he 
ſhall be taken, or to whom any ſuch complaint ſhall be 
made, to commit him to the houſe of correCtion for any 
time not exceeding three months, or to proceed again 
him for the penalty aforeſaid, by a deſcription of his per- 
ſon and the offence, and expreſſing in ſuch proceedings 
that he reſuſed to diſcover his name. | 


any empty or un- 


By /e#2. 61. That it ſhall and may be lawful for any 


two or more Juſtices of the peace within their reſpeQive 
limits, and they are hereby impowered from time to time, 
whenever they ſhall judge proper, to hold any ſpecial ſef- 
ſions, beſides that which is herein before direCted, for exe- 
cuting the purpoſes of this aCt ; and to the ſame adjourn 
from time to time, as they ſhall think fit, cauſing notice 
to be given of the time and place of holding ſuch ſpecial 
ſeſſions, and of the adjournments thereof, to the ſeveral 
Juſtices ating and reliding within ſuch limits, by the 
high conſtable, or other proper officer within the ſame. 


By ſe. 62. That if any perſon or perſons collecting 


any tolls payable for paſſing over any public bridge with 
carriages or cattle of any kind, ſhall keep any viCtualling- 
houſe, alehouſe, or other place of public entertainment, 
or ſhall ſell, or permit to be ſold therein, any wane, beer, 
ale, cyder, ſpirituous liquors, or other ſtrong liquors, by 
retail, he, ſhe, or they, being lawfully convicted of ſuc 

offence, by the oath of one or more credible witneſs or 


witneſſes, or by his own confeſſion, before any Juſtice of 

the peace of the limit wherein ſuch offence ſhall be com- 

mitted, {ball for every ſuch offence, forfeit the ſum of five 
unds, 


* By ſe. 63. That if any perſon ſhall zncroach, by 


making, 


H-10 
making, or cauſing to be made, any hedge, ditch, or 
other tence, on any rc not being turnpike road, 


_ within the diſtance of fifteen feet from, the middle or 
centre thereof, or ſhall plough, harrow, or break up the ſoil 
of any land or ground, or in ploughing or harrowing the 
adjacent lands ſhall turn his plough in or upon any land 

. or ground within the diſtance of fifteen feet from the 
middle or centre of any highway, where the breadth of 
ſuch highway is formed and marked, or deſcribed with 
certainty, and does not exceed in breadth thirty feet, 
every perſon ſo offending ſhall forfeit, for every ſuch ot- 
fence, forty ſhillings, to ſuch perſon who ſhall make in- 
formation of the ſame ; and it ſhall be lawful for the ſur- 
veyor who hath the care of any ſuch road to cauſe ſuch 

| hedge, ditch, or fence to be taken down, or filled up, 
at the expence of the perſon or perſons to whom the ſame 
ſhall belong : and it ſhall and may be lawful for any one 

or more Juſtice or Juſtices of the peace of the limit where 
ſuch offence ſhall be committed, upon proof to him or 
them made upon oath, to levy as well the expences of 
taking down ſuch hedges as aforeſaid, as the ſeveral and 
reſpective penalties hereby impoſed, by 4iſtreſs and fale 
of the offender's goods and chattels, in fuch manner as 
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Juſtice to commit the perfon ſo refuſing or negleCting to 
the common gaol, there to remain until he ſhall have 
ng the fum ſo affefſed, and the coſts and charges occa. 
fioned by ſuch neglect or refuſal. 

By /e&7. 68. That the ſurveyor of any pariſh, town. 
ſhip, or place, ſhall be deemed, in all caſes, a compe- 
tent witneſs in all matters relative to the execution 6 
this act, notwithſtanding his ſalary may ariſe in part from 
the forfeitures and penalties hereby inflicted. 

By /e#2. 69. That the forms of proceedings relative to 
the ſeveral matters contained in this a&t, which are {er 
forth and exprefſed in the ſchedule hereunto ennexed, 
ſhall be uſed upon all occaſions, with ſuch additions or 
variations only as may be neceſſary to adapt them to the 
particular exigencies of the caſe; and that no objeCtion 
{hall be made, or advantage taken, for want of form in any 
ſuch proceedings, by any perſon or perſons whomſoerer, 

By /e#. 70. That the Juſtices of the peace, within 
their reſpeCtive limits, ſhall, at every ſpecial ſeſſtons to be 
held in the week next after the M:ichaeimas general quarter- 
ſeſſions of the peace, procure and deliver, or cauſe to be 
procured and delivered, a printed abſtraft of the moſt 


diſtiefles and ſales for forfeitures are authoriſed and di- | material parts of this aR to every ſurveyor, to be then 


reed to be levied by virtue of this at?! 

By /e@. 64. Th-t it ſhall and may be lawful for the 
court before whom any indictment or preſentment ſhal]- 
be tried for not repairing highways, to award colts to the 
proſecutor, to be paid by the perſon or perſons fo in- 
dicted or preſented, if it ſhall appear to the ſaid court 
that the defence made to ſuch indiatment or preſentment 
was frivolous ; or to award-coſts to the perſon indicted or 
preſented, to be paid by the proſecutor, if it ſhall appear 
to the ſaid court that ſuch proſecution was vexatious. 

By jet. 65. That if the inhabitants of any pariſh, 
townſhip, or place, ſhall agree, at a veſtry or public 
meeting, to proſecute any perſon by inditment for not 
repairing any highway within ſuch pariſh, townſhip, or 
place, which they apprehend ſuch perſon was obliged by 
law to repair, or for committing any nuiſance upon any 
highways, or ſhall agree at ſuch veſtry meeting to defend 
_ any indictment or preſentment preferred againſt any ſuch 
pariſh, townſhip, or place, it ſhall and may be lawful 
tor the ſurveyor of ſuch pariſh, townſhip, or place, to 
charge. in his account the reaſonable expences incurred 
1n carrying on or defending ſuch reſpeQtive proſecutions, 
aſter the ſame ſhall have been agreed to by ſuch inha- 
bitants at a veſtry or public ——— or allowed by a 
Juſtice of the peace within the limit where ſuch highway 
thall be ; which expences, when ſo agreed to, or al- 
lowed, ſhall be paid by ſuch pariſh, townſhip, or place, 
out of the fines, torfeitures, compolitions, payments, and 
aſſeſſments, authoriſed to be colleQed and raiſed by virtue 
of this aCt. | | 

By /ee?. 66. 'That in all caſes where a veſtry or public 
meeting of the inhabitants of any pariſh, townſhip, or 
place, 18 authoriſed or direQed by this aCt, there ſhall be 
public notice given of the day, hour, and place of hold- 
| ing the ſaid meeting, at the church or chapel of ſuch pa- 
riſh, townſhip, or place, on the Sunday next preceding 
ſuch meeting, and alſo notice thereof in writing, ſpeci- 
fying the purpoſe of ſuch meeting, fixed at the ſame time 
upon the door of ſuch church or chapel, and the fame 
ſhall not be held till three days at leaſt after ſuch notice 
given; and if there be no church or chapel, the like no- 
tice of ſuch meeting ſhall be given in writing, and put 
up at the moſt public place therein, three days at leaſt 
before ſuch meeting. | - 

By /ee2. 67. "Chat if any perſon ſhall refuſe or negleQ 
to pay the ſum or ſums aſſeſſed upon him, by any affeſl- 
ment to be made in purſuance of this aCt, within ten 
days after demand thereof made, the ſame ſhall'and may 
be levied by the ſurveyor, or any other perſon or perſons 
authoriſed, by warrant under the hand and ſeal of one 
Juſtice of the peace, having juriſdiction therein, by dif- 
treſs and ſale of the goods and chattels of the perſon ſo 
refuſing or negleCting, rendering the overplus to the 
owner or owners thereof, the neceſſary charges of mak- 
ing ſuch diſtreſs _ {ale being firſt deducted ; and in 


appointed by them reſpeAively, as the charge hereby di- 
rected to be given; and ſhall alſo, at their ſaid ſpecial 
ſeſſions, to be held in the year one thoufand ſeven hun- 


dred and rows Dry gu deliver, or cauſe to be delivered, 


to every of the ſaid ſurveyors, one other of the faid print- 


ed abſtracts of this aCt, for the uſe' of the pariſh, town- 


ſhip, or place, for which the faid ſurveyor ſhall be ap- 
pointed ; which Jaſt mentioned abſtraCt the ſaid ſurveyors 
'are hereby reſpeCtively ordered and required to fix on the 
church or chapel door, or other public place, within 
their reſpeCtive liberties, on the next Sunday after they 
ſhall ſo receive the ſame ; and the ſaid ſurveyors ſhall fe- 
verally pay to the faid Juſtices clerks the ſum of fix 
[pence for each of the ſaid laſt mentioned printed ab- 
tracts. | RI re | | | 
By /e. 7x. In caſe any perfon or perſons fhall reſiſt or 
make forcible oppoſition againſt any perfon 'or perſons 
employed in the due execution of this at, or make any 
reſcue of the cattle or other goods diſtrained by virtue of 


__ 


this act; or if any conſtable, headborough, or tithingman_ 


ſhall retuſe or negleCt to execute or obey any warrant or 
precept granted by any Juſtice of the peace, purſuant to 
the directions of this ac; every ſuch perſon offending 
therein, and being convifted thereof by a Juſtice of the 
peace, ſhall, for every ſuch offence, forfeit any ſum not 
exceeding ten pounds, nor leſs than forty ſhillings, at the 
diſcretion of the Juſtice before whom he or ſhe thall be fo 
convicted, to be paid to the ſurveyor of the highways for 


the pariſh, townſhip, or place where the offence was com- 


mitted, to be laid out in the repair of the highways ; and 
in Cafe he or ſhe do not forthwith pay, or ſecure to be 
paid, the ſaid forfeiture, after ſuch conviEtion, then it 
ſhall and may be Jawful for ſuch Juſtice of the peace to 
commit ſuch perſon or perſons to the common gaol, or 
houſe of correction, of the limit where ſuch offence ſhall 
be committed, there to remain for any time not exceed- 
my hoes months, unleſs the aid forfeiture ſhall be ſooner 
paid. | 

By /e#. 72. That all penalties and forfeitures by this 
act impoſed for any offence againſt the ſame, and all 
colts and charges to be allowed and ordered by the au- 
thority of this aft (the manner of levying and recovering 
of which 1s not hereby otherwiſe particularly direCted), 
ſhall be levied by diſtreſs and fale of the goods and chat- 


tels of the offender, or perſon liable or ordered to pay the 


ſame reſpeQively, by warrant under the hand and ſeal ot 
ſome Jultice of the peace for the limit where ſuch of- 
tence, negleC, or default ſhall happen, or ſuch order for 
payment of ſuch coſts or charges ſhall be made, render- 
ing the overplus of ſuch diſtreſs (if any be) to the party 
or parties, after deduQting the charges of making the 
fame ; which warrant ſuch Juſtice is hereby empowered 
and required to grant, upon conviction of the offender, 
by confeſſion, 'or upon the oath of one or more credible 
witneſs or witneſſes, or upon order made as zforcfaid ; 

all: 


default of ſuch diſtreſs, it ſhall be lawful for any "'S 
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4nd the penalties and forfeitures, when ſo levied, fhall 


be paid, the one half to the informer, and the other half 
to the ſurveyor of the highway where ſuch offence, neg- 


\ Je, or default ſhall happen ; to be applied towards the 


repair thereof, unleſs otherwiſe direCted by this aCt ; but 
in caſe the ſurveyor ſhall be the informer, then the whole 
ſhall be employed towards the repair of ſuch highway : 
and in caſe ſuch diſtreſs cannot be found, and ſuch pe- 
nalties and forfeitures, or the ſaid coſts and charges, ſhail 
not be forthwith paid, it ſhall and may be lawful for ſuch 
Juſtice, and he is hereby authoriſed and required, by 
warrant under his hand and ſeal, to commit ſuch offender 
or offenders, or perion or perſons, liable to pay the ſame 
reſpeQively, to the common gaol, or houſe of correCtion, 
of the limit where the offence ſhall be committed, or 
ſuch order as aforeſaid ſhall be made, for any time not 
exceeding three months, unleſs the ſaid penalty, for- 
feiture, coſts, and charges ſhall reſpeCtively be ſooner 
paid; and if ſuch offender or offenders, or perſon or per- 
ſons, liable or ordered to pay the ſame reſpeQively, ſhall 
live out of the juriſdiction of the Juſtice hereby authoriſed 
to grant ſuch warrant, it ſhall and may be lawful for any 
Juitice of the peace of the limit wherein ſuch perſon ſhall 
inhabit, and every ſuch Juſtice is hereby required, upon 
requeſt to him tor that purpoſe made, and upon a true 
copy of the conviction whereby ſuch forſeiture or penalty 
was incurred, and of the order for the payment of ſuch 
coſts and charges, produced and proved by a credible 
witneſs upon oath, by warrant under his hand and ſeal, 
to cauſe the penalty or {orfeiture nientioned in ſuch con- 
viction, and the coſts and charges mentioned in ſuch 
order, or lo much thereof as ſhall not have been paid, to 
be levied by diſtreſs and ſale of the goods and chattels of 
ſuch offender or offenders, or perſon or perſons, liable or 
ordered to pay the fame reſpectively, as aforeſaid z and 
if no ſuſhcient diſtreſs can be: had, to commit ſuch of- 
fender or offenders, or perſon or perſons, liable as afore- 
ſaid, to the common gaol, or houle of correCtion, of ſuch 
limit, for the time and in manner aforeſaid, _ 

By /e#. 73. That no warrant of diſtreſs, ' unleſs other- 
wiſe direCted by this act, ſhall be iſſued for levying any 
penalty ' or torfeiture, coſts or charges, until fix days 
after the offender ſhall have been convicted, and an or- 
der made and ſerved upon him or her for payment 
thereot. ; | 

By /ef?, 74. That every proſecutor or informer may, 
at his -|eQtion, ſue for and recover any ſorfeiture or pe- 
nalty impoſed by this aft, which ſhall amount to the ſum 
of foity ſhillings or upwards (the manner of recovery 
thereot not being particulacly directed by this aQ), either 
in th= manner herein before direCted, or by aCtion at law, 
to he brought by ſuch informer or proſecutor in any of 
his Majeſty's courts of record, in manner following ; that 
1s to ſay, where any perſon ſhall be liable to any ſuch pe- 
cuniary penalty, it ſhali and may be lawful to ſue for and 
recover the ſame by aCtion of debt, in which it ſhall be 
ſuthcient to declare, that the defendant is indebted to 
the plaintiff in the ſum of being forfeited 
by an aCct paſſed in the thirteenth year of the reign of his 
preſent Majeſty, intituled, An att to explain, amend, and 
reduce int one att of parliament, the ſtatutes. naw in being 


fer the amendment and profernaties of the public highways 


within that part of Great Britain called England, and for 


other purpoſe; ;, and the plaintiff, if he recovers in any 


iuch actions, ſhall have double coſts. ; 
By /e. 75. "That there ſhall not be more than one re- 


. Covery for the ſame offence ; and that ten days notice, 'in 


writing, be given to the party offending previous to the 
co:mmencement of ſuch aCtion ; and that the ſame be 
brought and commenced within one calendat month after 
the offence for which ſuch aCtion is brought ſhall have 
been committed. 

By /e, 76. That no conviction ſhall be had or made 
by virtue of this at, unleſs upon confeſſion of the party 
accuſed, or upon the oath of one or more credible wit- 
neſs or witneſſes, or upon the view of a Juſtice of peace, 
in the caſes before mentioned ; and that any inhabitant of 
any pariſh. townſhip, or place, in which any offence ſhal] 


be committed contrary to this aCt, ſhall be deemed a 
Vor., II, NY 88, 
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inhabitant of ſuch pariſh, townſhip, or place. | 

By /eft. 77. Any Juſtice of the peace to adminifter 
oath to any witneſs or witneſſes, or other perſon or pet- 
ſons; for the better diſcovery and: execution of the ſeveral 
matters or things herein before authoriſed or directed 
to be examined, enquired Jiito, ot performed by ſuch 
Juſtice. IR . 

By /e#7; 78; That where any diſtreſs ſhall be made for 
any ſum or ſums of money to be levied by virtue of this 
act, the diitreſs itſe]f ſhall not be deemed unlawful, nor 
the party or parties making the fame be feemed a tref- 
paſſer or treſpaſſers, on account of any default or want of 
torm in any proceedings relating thereto; nvr ſhall tfe 
party or parties diſtraining be deemed a treſpaſſer or tref- 
pafſers ab mitio, on account of any irregularity which 
ſhall be afterwards done by the party or parties diſtrain- 
ing, but the perſon or perlons aggrieved by ſuch irregu- 
larity may recover full ſatisfaCtion for the ſpecial damage 
in an aCtion on the caſe. 

By ſeat. 79: 'That no plaintiff or plaintiffs ſhall recover 
in any action for any irregularity, treſpaſs, or wrongful 
proceedings, if tender of ſufficient amends ſhall be made 
by or on the behalf of the party or parties who ſhall have 
committed, or cauſed to be committed, any ſuch irregit- 
larity, treſpaſs, or wrongful-proceedings, before ſuch ac- 
tion brought; and in caſe no ſich tender ſhall have been 
made, it ſhall and may be lawful for the defendant in 
any ſuch aQtion, by leave of the court where ſuch aftion 
ſhall depend, at any time before ifſue joirted, to pay into 
court ſuch ſum of money as he or they ſhall ſee fit, 
whereupon ſuch proceedings or orders, and judgment, 
ſhall be had, made, and given, in and by ſuch court, 4s 
in other actions where the defendant is allowed to pay 
money into court. 

By je. 80, That if any perſon ſhall think himſelf or 
herſelf aggrieved by any thing done by any Juſtice 6r 
Juſtices ot the peace, or ether perſon, in the execution 
of any of the powers given by this aft, and for which ro 
particular method of relief hath been already appointed, 
every ſuch perſon may appeal to the Juſtices of the peace, 
at any general quarter-ſeſſions of the peace to be held for 
the limit wherein the cauſe of ſuch complaint ſhall ariſe, 
{uch appellant giving, or cauſing to be given, notice in 
writing, of his or her intention to bring ſuch appe?], 
and of the matter thereof, to the Juſtice, or other perſon 
or perſons againſt whom ſuch complaint ſhall be made, 
within fix days after the cauſe of ſuch complaint arofe, 
and within four days after ſuch notice, entcring into re- 
cognizance before ſome Juſtice of the peace within ſuch 
limit, with one ſufficient ſurety, conditioned to try ſuch 
appeal at, and abide the order of, and pay ſuch coſts as 
{hall be awarded by the Juſtices at ſuch quarter-ſeſſion ; 
and every Juſtice of the peace, and other perſon, having 
received notice of ſuch appeal, as aforeſaid, ſhall retuin 
all proceedings whatſoever had before them reſpeQtively, 
rouching the matter of ſuch appeal, to the ſaid Juſtices, 
at their general quarter-ſeſſhions aforeſaid, on pain of for-. 
feiting five pounds for every ſuch negleQ; and the ſaid 
Juſtices at ſuch ſeſſion, upon due proof of ſuch notice be- | 
ing given as aforeſaid, and of the entering into ſuch re- 
cognizance, ſhall hear and finally determine the caufes 
and matters of ſuch appeal in a ſummary way, and award 
ſuch coſts to the parties appealing or appealed againſt, as 
they the ſaid Juſtices ſhall think proper, to be levied and 
recovered as herein before direfted; and the determina- 
tion of ſuch quarter-ſeſſion ſhall be final and conclulive 
to all intents and purpoſes ; and that no proceedings to 
be had or taken in purſuance of this a&t ſhall be quaſhed. 
or vacated for want of form, or removed by certiorari, or 
any other writ or proceſs whatſoever (except as herein 
before mentioned), into any of his Majeſty's courts of 
record at Wetmin/ler, any law or ſtatute to the contrary 
notwithſtanding : provided, that no ſuch appeal ſhall be 
| made againſt any conviction for = penalty or forfeiture 
incurred by virtue of this at, unleſs the perſon convitted 
ſhall, at the time of ſuch conviction, if he or fhe ſhall 
be then preſent, if not, within fix days after, give notice 


of his or her intention to appeal, and at the ſame time 
3H enter 
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ſuch penalty or forfeiture, in caſe ſuch conviction ſhall be 


H 1 6 


affirmed upon ſuch appeal z and upon his or her givin 
ſuch {ecurity, the farther proceeding for ſuch penalty or 
forfeiture ſhall be ſuſpended until ſuch appeal ſhall be 
heard and determined. 

By /e2. $i. That if any aCtion or ſuit ſhall be com- 
menced againlt any perſon or perſons for any thing done 
or acted in purſuance of this aCt ; then, and in every fuch 
caſe, ſuch aCtion or fuit ſhall be commenced or profecuted 
within three calendar months after the fat committed, 
and not afterwards ; and the ſame, and every luch action 
or ſuit, ſhall be brought within the county where the fact 
was Committed, and not elſewhere; and the defendant 
or defendants, in every ſuch aCtion or ſuit, fhall and may 
plead the general iſſue, and give this act, and the ſpecial 
matter, in evidence, at any: trial to be had thereupon, 
and that the ſame was done in purſuance and by the au- 

thority of this preſent aCt: and it the ſame {ſhall appear to 
| have been ſo done, or if any ſuch action or ſuit ſhall be 
brought after the time limited for bringing the ſame, or 
be brought or laid in any other place than as afore men- 
tioned, then the jury ſhall find for the defendant or de- 
fendants ; or if the plaintiff or plaintiffs ſhall become 
nonſuit, or diſcontinue his, her, or their aCtion, after 
the defendant or defendants ſhall have appeared, or if, 
upon demurrer, judgment ſhall 'be given agaioſ the 
plaintiff or plaintiffs, the defendant or defendants ſhall 
and may recover treble coſts, and have the like remedy 
for recovery thereof, as any defendant or defendants hath 
or have.in any other caſes by law. 

By fix following ſedtions ſeveral acts are repealed ; and 
there is an exception as to Bri/7o/, and a proviſion that 
the act ſhall not extend to the pariſh of Saint {ary Mat- 
felon, otherwiſe H/hitechapel, and Saint John of /[Yapping, 
in the county of A:4dleſex; and the powers of commilſ- 
fioners of ſewers are not abridged. | | 

There is a ſchedule annexed to the act, containing the 
forms of proceedings, which, with a table, may be had 
with the ſtatute and the turnpike aQ, in a ſmall pocket 
volume, containing an index. l 4 Be | 


4. Statutes concerning turnpike roads, 

'The following is the ſubilance of the 13 Geo, 3+ cap. 
84. whereby the general laws for repealing the aQs re- 
lating to turnpike roads are reduced into one act. 

This ſtatute enaQs, by /ef. I. That it ſhall and may 
be lawful to and for all truſtees appointed by any a& or 
acts of Parliament, for the repair of any turnpike road 
within that part of Great Britain called England, or any 
five or more of them, at ſome public meeting, if they 
ſhall think proper, at any or as many gate or gates, bar 
or bars, as they have erected, or ſhall ereQ, for the re- 
ceiving any toll or tolls, or upon any part of the road 
within their reſpeQive jurifdiftions, and at fuch a di- 


ſtance from any turnprke-bar or toll-gate as they reſpec- 


tively ſhall think requiſite and expedient, to order and 
Cauſe to be built or erected, a crane, .machine, or en- 
gine, proper for the weighing of carts, waggons, or car- 


riages, conveying of any goods or merchandiſe- whatever ; | 


and, by writing, ſigned by them, or any five or more of 
them, to order all and every or any ſuch carriage or car- 
riages, which ſhall paſs loaded through any ſuch gate or 
bar, to be weighed, together with the loading thereof ; 
and for them, or any five or more of them, or for any 
perſon or perſons empowered by any five or more of 
them, to receive and take, over and above the tolls al- 
ready granted, or hereafter to be granted, the ſum of 
twenty ſhillings for every hundred weight of one hun- 
dred and twelve pounds to the hundred, which every 
waggon or Cart hereafter deſcribed, together with the 
loading thereof, ſhall weigh, over and above the weights 
hereafter allowed to each of them reſpeQively; that is 
to ſay, to every waggon or four-wheel carriage, having 
the fellies or rollers of the wheels of the breadth of fix- 
teen inches, eight tons in ſummer, and ſeven in winter ; 


to every waggon or wain, having the axle-trees thereof | 


of ſuch different lengths that the diſtance from wheel to 
wheel of the nearer pair of the ſaid wheels be not more 


pair .thereof be ſuch, that the fore and hind wheels .of 
ſuch waggons and wains ſhall roll only one fingle ſurface 
or path of ſixteen inches wide at the leaſt, on each fide of 
the ſaid waggons or wains, and having the fellies thereof 
of the breauth of nine inches from ſhe to (ide at the bot- 
tom or ſole thereof, {x tons ten hundred in ſummer, and 
fix tons in winter ; to every waggon or four-wheeled car- 
riage, having the ſole or bottom of the fellies of the 
wheels of the breadth of nine inches, fix tons in ſummer, 
and five tons ten hundred in winter ; to every cart, hay. 
ing the fellies- of the ſame dimenſions, three tons in 
ſummer, and two tons fifteen hundred in winter; to 
every waggon, having the ſole or bottom of the fellies 
of the wheels of the breadth of fix inches, four tons hve 
hundred in ſummer, and three tons fifteen hundred in 


winter ; and to every ſuch waggon ſo conftructed as to. 


roll, and aQually rolling, a furface of eleven inches, by 
the wheels thereof, five tons ten hundred in ſummer, 
and five tons in winter z to every cart, having the fellies 
of the wheels of the ſame dimenſions, two tons twelve 
hundred in ſummer, and two tons ſeven hundred in win= 
ter; to every waggon, having the ſole or bottom of the 
fellies of the wheels of leſs breadth than fix inches, three 
tons ten hundred in ſummer, and three tons in winter z 
and to every cart, having the fellies of the wheels of the 


ſame dimenſions, one ton ten hundred in ſummer, and. 


one ton feven hundred in winter ; and that for the leve- 
ral purpoſes aforeſaid, it ſhall be deemed ſummer from 
| the firſt day of day to the thirty-firft day of O#zber, 
both days incluſive, and winter from the firtt day of Ne 
| vember to the thirtieth day of Apr:!, both days incluſive : 
which ſaid additional toll or duty, hereby granted and 
made payable, ſhall and may be levied and recovered 
upon any perſon liable thereto, in any of the caſes afore- 
 faid, or his or her goods: or chattels, who ſhall, after 
demand made thereof, refuſe or neglect to pay the ſame, 


ſame turnpike-gate or bar, 1s or thall be by law to be 
levied and recovered ; and the money arihng from ſuch 
additional duty ſhall be applied to the repair of the turn- 
pike road where the ſame hall be collected. 

| By ſe. 2. That the keeper of every ſuch toll-gate or 
bar, where any ſuch weighing engine fhall be erected, or 
any other perſon appointed or to be appointed, by the 
ſaid truſtees, or any five or more of them, to the care of 
ſuch weighing engine, ſhall, and is hereby required to 
weigh all ſuch waggons aud carts liable to be weighed by 
virtue of this at, which ſhall paſs loaded through ſuch 
gates or bars reſpeCtively, and which he ſhall have reaſon 
to believe carry greater.. weights than are allowed to paſs 
without paying the ſaid additional toll : and if any gate- 
keeper, or perſon ſo appointed, ſha}l permit any ſuch 
waggon or cart to paſs through any ſuch toll-gate with 
greater weights than are hereby allowed, without weigh- 
'ing the ſame, and receiving ſuch additional tolls, as 
aforeſaid, he ſhall, for every ſuch offence, forfeit the ſum 
of five pounds. | 
By je. 3. It ſhall and may be lawful for any truſtee, 
creditor, clerk, treaſurer, or ſurveyor of ſuch turnpike 
| road, if he fhall ſuſpe& any ſuch connivance or negleQ, 


as aforeſaid, to cauſe any carriage, liable to be weighed 


by virtue of this at, which ſhall have paſſed through any 

'toll-pgate where ſuch weighing engine ſhall be erected, 
and ſhall not have paſſed above three hundred yards be- 
yond ſuch toll-gate, to return to ſuch weighing engine, 
and be there weighed with the loading which paſled 
through ſuch gate, in the preſence of ſuch truſtee, cre= 
ditor, clerk, treaſurer, or ſurveyor, upon requiring the 
driver thereof to drive ſuch carriage back to the weighing 
.engine, and upon paying or tendering to him the ſum 
of one ſhilling for ſo doing ; which ſum of one ſhilling 
ſhall be returned to the perſon paying the ſame, if upon 
weighing ſuch carriage and loading, the ſame ſhall be 
found above the weight hereby allowed, 

By ſed?. 4. The ſurveyors ſhall, and are hereby authoriſed 
and required ta make conventent places for turning ſuch car- 
 riages upon euery ſuch turnpike road, where ſuch weighing 

| engine 


than four feet two inches, to be meaſured at the ground, 
and that the diſtance from wheel to wheel of the other 


in ſuch manner as any other toll or duty, payable at the 
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engine ſhall be ertfted, within three hundred yards of ſuch 
toll-gate, on each fide thereef, if the ground will admit of the 
ſame ; and there ſhall be a lift of the names of all the truſtees 
and creditors, and alſo of the clerk, treaſurer, and ſurveyor of 
ſuch turnpike road, put up in the houſe or building where ſuch 
weighing engine ſhall be placed, to be inſpefted by the owner 
or driver of every ſuch carriage ;, and if the driver of any 
uch carriage, being ſo requeſted to return with his «pro 
to ſuch weighing engine, ſhall negle7 or refuſe ſo to do, he 
ſhall forfeit the ſum of forty ſhillings ; and it ſhall and may be 
lawful for any peace officer, or other perſon or perſons, being 
then preſent, upon ſuch negleft or refuſal, to drive and take 
uch carriage back to ſuch weighing engine, in order to be 
weighed as aforeſaid. 
By ſe. 5. That all and every a&t and aQts of Parlia- 


ment, made for repairing and amending turnpike roads, 


the truſtees whereof ſhall within twelve calendar months 
aſter the commencement of this aCt have” cauſed to be 
erected and uſed thereupon ſuch weighing engine, pur- 
ſuant to the direCtion and true intent and meaning of this 


at, ſhall be continued, and be in full force, for five 


years, to be computed from the ſeveral ends and expi- 
rations of all and every ſuch a& and aCts reſpeQively, 
and ſubject to all the tolls and duties, penalties, for- 
feitures, remedies, powers, authorities, clauſes, rules, 


_ direCtions, payments, and proviſions, reſpeCtively made, 
| and enacted by any of the ſaid a&t or as of Parliament, 


now or heretofore made, for repairing and amending 
turnpike roads. $a 


By /e2. 6. The regulations of weight herein before 


mentioned ſhall not extend, or be deemed or conſtrued 
to extend to any waggons, carts, or other carriages, 
employed only in huſbandry, or carrying only manure 
for land, hay, ſtraw, fodder, or corn unthreſhed; and 
that where lime or other manure is or ſhall, by any par- 
ticular turnpike aCt, be permitted to paſs through any 


turnpike-gate toll free, &r upon paying leſs toll than is 
"required to be paid for other goods, it ſhall be liable to 


be weighed at all weighing engines upon ſuch turnpike 
Toad, together with the carriages in which ſuch lime or 
manure ſhall be conveyed, and ſhall pay ſuch additional 
toll for overweight as herein before direQted. 

By /e. 7. It ſhall and may be lawful for the Juſtices 


_ of the peace, within the limits of every county, riding, 


diviſion, hundred, or precinCt, at any general quarter 
ſeſſions of the peace, upon complaint made to them by 
any Juſtice of the peace, or by any two creditors, or 


any two truſtees of any turnpike roads, within the ſaid 


limits of which they are creditors, or truſtees, that ſuch 
turnpike road is much damaged by exceſſive weights be- 
ing carried thereupon, and that no weighing engine hath 
been erefted, or ordered by the truſtees of ſuch turn- 
pike road to be ereted, upon the ſame, to ſummon the 
clerk, ſurveyor, and treaſurer, of ſuch turnpike road to 
appear before the ſaid Juſtices, at their then next general 
or quarter ſeſſion of the peace, to ſhew cauſe why a 
weighing engine or engines ſhould not be ereCted at or 
near ſuch gate or gates, upon ſuch turnpike roads as ſhall 
be deſcribed in Rob ſummons; and if at ſuch ſubſe- 
quent ſeſſions the ſaid clerk, ſurveyor, and treaſurer, ſome 
or one of them, ſhall not appear before the Juſtices at 
ſuch ſeſhons, or appearing, ſhall not ſhew ſufficient cauſe 
to the ſaid Juſtices againſt the ereCting of ſuch weighing 
engine or engines, it ſhall and may be lawful for the 
laid Juſtices, as they ſhall think fit, at ſuch quarter ſeſſions, 
to order one or more weighing engine or engines to be 


_ erected upon ſuch turnpike road, at ſuch place or places 


as they ſhall think proper; a copy of which order ſhall 
be forthwith delivered to the clerk of ſuch turnpike road ; 
and the truſtees are hereby direQted and required, at 
their next meeting, to be held after their clerk ſhall have 
been ſerved with ſuch copy of the order as aforeſaid, to 


contract, or cauſe a contract to be made with ſome pro- | 


per perfon or perſons, for the making and —_ ſuch 
weighing engine or engines with all convenient ſpeed ; 


| and the treaſurer of ſuch turnpike road is hereby autho- 


riſed and required. to pay the expences attending the 
making and erecting of ſuch weighing engine or engines 
out of the money which ſhall then be or next come into 
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By ſe. 8. When two or more turnpike roads meet at 
or near the ſame place, it ſhall and may be lawful for the 
truſtees of ſuch turnpike roads reſpeCtively, at a meeting 
to be held for that purpoſe, to fix upon ſome convenient 
place to ere&t a weighing engine upon, which will ac- 
| commodate all ſuch turnpike roads; and, by agreement 
amonglt themſelves at ſuch meeting, to proportion the 
expences which may attend the making, ereQting, main- 
taining, and keeping ſuch weighing engine, and likewiſe 
the money ariſing from forfeitures to be incurred for over- 
weight at ſuch weighing engine, amongſt all ſuch turn- 
pike roads, in ſuch manner as to them ſhall appear juſt 
and reaſonable. 

By /e&. 9. It ſhall not be lawful for the truſtees of 
any turnpike road, their leſſee or lefles, to make compo- 
fition for tools, for or in reſpeCt of any waggon, wain, 
cart, or carriage, or horſes, or beaſts of draught, . draw- 
ing the ſame, unleſs ſuch waggon, wains, carts, and car- 
riges, have the fellies of the wheels thereof of the breadth 
or gauge of ſix inches, or more, any law to contrary 
thereof notwithſtanding. 

By /e#?. 10. If any perſon or perſons ſhall unload, or 
cauſe to. be unloaden, any goods, wares, or merchan- 
diſes, from any cart, waggon, or other carriage (except 
ſuch carriages as are herein before excepted), at, 'or be- 
fore the ſame ſhall come to any turnpike-gate or weigh- 
ing engine, erected by virtue or in purſuance of this or 
any other at&t, made tor the repair or preſervation of any 
turnpike road ; or ſhall load or lay upon ſuch carriage, 
\(xn0<pt as aforeſaid), after the ſime ſhall have paſſed any 
ſuch turnpike or weighing engine, any goods, wares, or 
merchandiſes, taken or unloaden from any horſe, cart, 
or other carriages, belonging to, or hired, or borrowed 
by the ſame waggoner or carrier, in order to avoid 
the payment of the faid reſpeCtive duties of twenty 
ſhillings per hundred; or if any perſon ſhall fo un- 
load, in order to carry conſiderable quantities of 
goods through any turnpike-gate, in one and the ſame 
day, 2nd thereby pay leſs toll at ſuch turnpike, than 
would have been paid if ſuch goods, wares, or merchan-_ 
diſes, had not been ſo unloaden ; each and every perſon 
fo offending in any of the caſes aforeſaid, and being 
' thereof lawfully convited before one or more Juſtice or 
Juſtices of the peace for the limit where the offence ſhall 
be committed, upon the oath of one or more credible 
witneſs or wineſſes, ſhall forfeit and pay the ſum of five 
pounds; to be levied upon the goods and chattels of the 
owner of ſuch cart, waggon, or other carriage; and 
each and every driver, not being the owner of ſuch wag- 
gon or carriage, ſo offending, and being thereof con- 
victed, as aforeſaid, ſhall be committed to the houſe of 
corieion for the ſpace of one month. _ ESE 

By /e#. 11. If the owner of any waggon, cart, ot 
carriage, or other perſon, being the driver thereof, travel- 
ling on any turnpike road where any toll-gate or weigh- 
ing engine is or ſhall be ereCted, ſhall drive or turn out. 
of the ſame into any other road, in order to avoid being 
weighed, or to avoid the paying of toll, and ſhall after- 
wards proceed with ſuch carriage into and on the ſame 
turnpike road, every owner, or other perſon, convicted 
of ſuch offence before one or more Juſtice or Juſtices 
of 'the peace for the limit where ſuch offence ſhall be 
committed, upon the oath of one or more credible wit- 
neſs or witneſſes, ſhall forfeit, if he be the owner, any 
ſum not exceeding five pounds, nor leſs than than twenty 
ſhillings ; and if he be the driver and not the owner any 
ſum not exceeding fifty ſhillings, nor leſs than ten ſhil- 
lings, upon conviction. for every ſuch offence, | 

By /ſe#. 12. No carriage, liable to be weighed by 
virtue of this at, ſhall paſs along any turnpike road, 
being above twenty miles from the cities of London or 
Wfimin/ter, unleſs the ſame ſhall be made and conſtruCt- 
ed in ſuch manner, that no pair of ſuch wheels ſhall be 
wider than four feet fx inches from inſide to infide, to be 
meaſured on the ground (except wheels having the ſoles 
of the fellies thereof of the breadth of nine inches, which 


ariſing vpon ſuch turnpike 


ſhall be ſo conſtructed as to roll a ſurface of fixteen in- 
| ches z 
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thes; and that the wider pair of ſuch wheels ſhall not 

be more than five feet eight inches from inſide to infde, 

to be meaſured on the ground), and that the diſtance 
from the centre of the fore wheel to the centre of the 
hind wheel of any waggon or four-wheeled carriage, not 
being uſed for the carriage of timber only, be not above. 
nine feer, to be meaſured from the centre of the axle- 
trees at the ends thereof, on pain of the owner or owners 
of every ſuch waggon, wain, or cart, forfeiting the 
ſum of five pounds ſor every ſuch offence: and the 
ſurveyor or lurveyors, gate-keeper or gate-keepers, of 
any turnpike road, is and are bereby authoriſed and re- 
quired, at any turnpike or toll-gate, or at any other place 
upon the turnpike road, to meaſure every ſuch waggon, 


wail, Or Cart ; and if any maſter or driver of any wag-. 


con, wain, or cart, ſhali hinder, or refuſe to permit ſuch 
turveyor or ſurveyors, gate-keeper or gate-keepers, to 
meaſure ſuch waggon, wain, or cart, as aforefatd, he or 
{he ſhail forfeit the ſum of five pounds, and ut ſhall not 
be lawful for any ſuch waggon, wain, or cart, not per- 
mitted to be meaſured as aſorefaid, to pals along any 
turnpike road. 

By /e£t, i3. No waggon, wain, or other four-wheeled 
carriage, having the ſole or bottom of the fellies of the 
wheels of the breadth or gauge of nine inches, ſhall paſs 
or be drawn on any turnpike road with more than eight 


horſes ; nor any cart, or other two-wheeled carriage, bav- | 


ing wheels of the breadth aforeſaid, ſhall paſs or be drawn 
upon any turnpike road with more than five horſes; and 
that the horſes in ſuch reipeCtive carriages ſhall draw in 
pairs (except an odd horie in any team, and except 


where the number of horles ſhall not exceed tour} ; and: 


alſo that no waggon, wain, or other four-wheeled carriage, 
having the ſole or bottonk of the fellies of the wheels of 
the breadth of {ix inches, ſhall paſs or be drawn on any 
turnpike road with more than fix horſes; and that no 


cart, or other two-wheeled carriage, having wheels of the 


breadth laſt mentioned, ſhall be drawn on any turnpike 
road with more than four horſcs ; and alſo, that no wag- 

on, wain, or other four- wheeled carriage, having the 
fellies of 1-(5 breath than Gx inches, ſhall paſs or be drawn 
on any turnpike road with more than four horſes; and 
that no cart, or other two-wheeled carriages, having the 
fellies of thz wheels of leſs breadth than fix inchgs, ſhall 
paſs or be drawn on any turnpike road with more than 
three horſes ; and the owner of every ſuch waggon, wain, 
cart, or carriage, {hall forfeit the ſum of five pounds ;. and 
the driver thereof, not being the owner, the ſum of twenty 
ſhillings, ſcr every offence againſt the proviſions aforeſaid, 
to any perſon or perſons who ſhall ſue ſor the ſame. 

'By feet. 14. All carriazes moving upon rollers of the 
the breadth of ſixteen inches on each ſide thereof with 


fat ſurfaces, are hereby allowed to be drawn with any 


number of horſes, or other cattle. | | 

By /&2. 15. No proiccution ſhall be commenced before 
a Juſtice of peace, by way of information, for any ſor- 
feiture incurred by the owner or driver of any carriage 
having a greater number of horſes therein than are al- 
Jowed by this act, unleſs ſuch information be laid within 


three days after the offence committed ; and no action. 


thal! be commenced for any ſuch offence, unleſs the fame 
be commenced within one calendar month aiter the of- 
fence committed ; and that neither information or action 


thall be laid or commenced, unleſs notice ſhall be given. 


by the informer to the driver of every ſuch carriage, on 
the day upon which the offence ſhall be committed, of an 
intention to complain of ſuch offence; and if it ſhall 
appear to the Juſtices before whom ſuch complaint fhajl 
h2 made, that the offender lives fo remote as to make it 
inconvenient to ſummon him to to appear before ſuch 
Juſtice, the Juſtice may diſmiſs the complaint, and leave 
the informer to his remedy by action at law. 

By /e#2. 16. It ſhall and may be lawful ſor any waggon, 
wain, cart, or Carriage, to be drawn with any number 
of hoiſes upon arfy turnpike road where a weighing en- 
gine ſhall be erected, provided fuch carriage ſhall be 
weighed at ſuch engine : and in order that the owner or 
driver of every = carriage may be furniſhed with pro- 
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per evidence of the faCts above mentioned, if any profes 
cution ſhould be commenced againſt him or them foe 


uſing a greater number of horſes than ate allowed by this 
act, the perſon who ſhall have the care of ſuch weighin 


engine ſhall, and is hereby required, on demand made 


by the driver of any ſuch carriage, to give to ſuch drives 
a ticket, certifying that ſuch carriage was weighed, and 
the weight thereof, with the loading. 

By /ef. 17. It any perfon or perfon, ſhall take off, or 
cauſe to be taken off, any horſe or horſes, or other beaſts 
of draught, from any waggon, or other carriage, or ſhall 
alter, or cauſe the diſtance of the wheels thereof to be 
altered, at or before the ſame ſhal] come to any of the 
ſaid gates or turnpikes, with intent to avoid any toll, for. 
feiture, or penalty, for drawing with a greater number of 


horſes or beaſts of draught, or in any other manner than 


hereby allowed, each and every perſon fo offending, and 
being convicted thereof before one or more Juſtice or 
Juſtices of the peace for the limit wheye the offence ſhall 
be committed, upon the oath of one or more credible 
witneſs or witnefles, ſhall forfeit and pay the ſum of five 
pounds, | 

By /ef7. 18, If it ſhall appear to the truſtees of any 
turnpike road, or any ſeven of them, at any of their 
public meetings, by the oath of one or more witneſs or 
witneſſes experienced in levelling, that any part of the 
riſe of any hill upon ſach turnpike road ſhall be more 


than four inches in a yard ; in ſuch cafe it ſhall and may 


be lawful to and for the ſaid truſtees, or any ſeven cf 
them, to allow ſuch number of horſes as they ſhall judge 
neceſlary, not exceeding ten for waggons with nine inch 
wheels, nor fix for carts with nine inch wheels; and not 
exceeding ſeven for waggons with fix inch wheels, nor 
five for carts with ſix inch wheels ; and not exceeding 
hve for wazgons with wheels of leſs breadth than fix 
inches, nor four for carts with wheels of lefs breadth than 
tix inches: and in caſe it ſhall appear to the ſaid truſtees, 
in manner aforeſaid, that the whole rife of any hilt taken 
together thall be more than four inches in a yard upon an 
average, it ſhall and may be lawful for the ſaid truſtees, 


or any ſeven of them, to allow ſuch number of horſes as 


they ſhall think fit to be uſed in ſuch waggons and carts 
reſpectively, for the purpoſe only of drawing the ſame 
up ſuch hill or hills, as aforeſaid, the length and extent 
of ſuch hill or hills to be ſpecified in ſuch order of al- 
lowance, and the termination at each end thereof to be 
marked by a poſt or ſtone, to be ereCted at ſuch reſpeCive 
boundaries ; and the ſaid order of allowance ſhall be cer- 
tified by the ſaid truſtees, or their clerk, to the next ge- 
neral quarter ſeſſions of the peace, of the limit within 
which ſuch hill or hills ſhall reſpeCtively be ſituated : and 
if the facts, upon which the ſame is founded, ſhall, at 
the ſaid quarter ſeſſions, be proved upon the oath of one 


or more credible witneſs or witneſſes, to the ſatisfaction - 


of the Juſtices on the bench, or the major part of them, 


the ſaid order_of allowance ſhall be confirmed and filed 


among the records of the ſeſſions by the clerk of the 
peace, or otherwiſe ſhall be vacated and quaſhed : and 
from and after ſuch confirmation and filing, no perſon 
{hall be liable to any penalty or forfeiture for uſing ſuch 
number of horſes as ſhall be ſo allowed in drawing any 
waggon or cart up ſuch hill or hills reſpeCtively ; and it 
ſhall and may be lawful for the ſaid Juſtices, at any ſub- 
ſequent quarter ſeſhons of the peice, to re-confider the 
faid order of allowance, and to diſcharge the ſame, if 
they ſball think fit. 

By /e&?. 19. If it ſhall appear vpon the oaths of credi- 
b'e witneſſes, to the ſatisfaQtion of any Juſtice or Juſ- 
tices of the peace, or of any court of juſtice, authoriſed 
to entorce the execution of this a, that any waggon, 
cart, or carriage, could-not, by reaſon of deep ſnow or 
ice, be drawn with the reſpeQtive weights, and by the 
number of horſes or beaſts of draught hereby reſpeQive- 
ly allowed ; then, and in every ſuch caſe, it ſhall and 
may be lawful for ſuch Juſtice or Juſtices of peace, or 
court reſpeCtively, and they are hereby required, to ſtop 
all proceedings before them reſpeCtively ſor the recovery 
of any pcnalty or forfeiture which may have been - 
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curred by drawing with a greater number” of horſes, or | to ſide, at the leaſt, -at the bottom or ſole thereof, and \ 
beaſts of draught, than are hereby aHowed:; any thing | for the horſes, or beaſts: of draught, drawing the ſame; 
herein contained to the contrary notwithſtanding, | from and after the twenty-ninth day of September, one 
' By ſet. 20, It ſhall not be lawful for ;iny waggon;: thouſand ſeven handred and feventy-ſix, double the tolls 
wain, or cart, having the ſole or bottom of .the fellies of| or. duties, which are or ſhall be payable for the ſame re- 
£4 the wheels thereof of leſs breadth or gauge than nine ſpeQively, by any act or ' a(ts-of Parliament made for 
inches, to paſs upon any turnpike road, or through any\| amending: or [repairing turnpike roads, before any ſuck 
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turnpike gate Or bar, if the ſame ſhall be drawn by | waggon, wain, cart, or carriage reſpeQlively, ſhall bez 


horſes in pairs, (other than and except. ſuch waggons, 


permitted to paſs through any turnpike gate or gates, bar 


wains, or carts, having the fellies of the wheels thereof of | or bats, where tolls ſhall be payable by virtue of any ſuch 


the breadth of ſix inches, as ſhall be authoriſec! to be 


aCts ; 


drawn in any other manner by. order - of the truftees of | By /e7. 24. Io perſon ſhall, by virtue of the faid 


any turnpike road within their diſtrict, made at a-jpublic 
meeting, conſiſting of ſeven truſtees, or 'more ; - which 
order it ſhall and may be lawful for the ſaid truſtees to 
revoke at any ſubſequent meeting, and afterwards to make 
a new one, if they ſhall think it, for the ſame purpo.le, 
and fixed ia writing upon every. toll-gate within ſuch 


aQts of Parliament, have, claim, or take the benefit or 
advantage of any exemption from toll, or part of tolls, or 
to pay leſs toll for or in reſpect of any waggon, wainz 
cart, or other carriage, br. horſe drawing the ſame, and 
carrying any particular kind of goods, than other car« 
riages of the like nature, carrying other goods, ought to 


diſtrit, and except Carriages drawn by two horſes | pay, unlels ſuch waggon, wain, cart, or other carriages, 


only.) 


any turnpike road, drive, or act as the driver or; drivers 
of any waggon, cart, wain, or carriage, not being mark- 
ed according to the direCtions of this act; or drawn. by 
more than the number of horſes, or beaſts of draught, 


hereby reſpeCtively. authoriſed ; that then, and in every: 
ſuch caſe, it ſhall and may be lawful to and for any con-: 


{table, tythingman, ſurveyor, or any other perſon, to 


apprehend and take, or cauſe to be apprehended and. 
- taken, ſuch perſon or perſons, ſo driving, or,aCting as 


driver or drivers, as aforeſaid, before one or more Juſtice 
or Juſtices of the peace for the limit where the ſaid 
offence ſhall be committed, and, upon conviction thereof, 
either by the confeſſion of the party, or by the oath of 
one or more credible witneſs or witnefles before ſuch Juf- 


| tice or Juſtices of the peace, every ſuch perſon or per- 


ſous ſo offending, ſhall reſpeQively forfeit | and; pay, for 
every ſuch offence, a ſum not exceeding five pounds, nor 
leſs than ten ſhillings, at the diſcretion of the Juſtice or 
Juſtices before whom ſuch offender ſhall be conviCtted. 
By ſe. 22, It ſhall and may be lawful,.to and for the 


By ſe. 21. In caſe any perſon or perſons, ſhall, upon. 


| have the ſole of the bottom of the fellies of the wheels 
thereof of the breadth or gauge of ſix inches or up« 
' wards, (other than and except carts and carriages, em- 
ployed in carrying corn, or grain in the ſtraw, hay, 
ttraw, fodder, dung, lime for the improvement of land; 
or other manure, or any implements of huſbandry only ;) 
but tHat the toll required by . the. ſaid acts reſpeCively 
together with the additional tolls hereby required to be 
taken fqr or in reſpeQ of every ſuch waggon, wain, cart, 
or other carriage, having the ſole or bottom of the fellies 


| of the wheels thereof of leſs breadth or gavge than fix 


.inches as aforeſaid, and for and in reſpe&t of horſes, or 
beaſts of draught, drawing the ſame, (except as before 
excepted,) ſhall be paid in the ſame manner, to all in- 
tents and purpoſes, as if no exemption, or leſs toll, had 
been enacted orallowed by any of the ſaid ats reſpeive= 
ly,:and as fully as all other waggons, wains, cars, and 
carriages, and horſes. drawing the ſame, ought reſpec- 
tively to pay, which are not intitled to any exemption 
from toll, in the whole or part ; or to pay a lels toll 
than other waggons, wains, carts, and carriages ; any 
law or ſtatute to the.contrary notwithſtanding. 


ſaid truſtees appointed, or to be appointed in or by virtue | By je, 25. No perſon or perſons allowed to take the 


of any aCt of Parliament made for repairing and amend- 
ing ſuch particular roads, as aforeſaid, or any five or 
more of ſuch truſtees reſpeCively, within their reſpeCtive 
diſtricts, and they are hereby authoriſed and required, at 
the firſt meeting after the commencement of this aft, to 
mitigate, leſſen, and reduce the ſaid high and extraordi- 
nary tolls and duties, for and in reſpect of ſuch waggons, 
or other wheeled carriages only, having the wheels of the 
breadth or gauge of ſix inches, as aforeſaid, in ſuch 


' manner as no greater toll or duty, in reſpeCt to waggons, 
- be demanded or taken for the ſame than is provided and 


directed by the ſaid aCts reſpeQtively to be paid and taken 
for waggons, and other four-wheeled carriages, drawn 
by four horſes, or beaſts of draught ; and that no greater 
toll or duty be demanded or taken for carts having the 
fellies of their wheels of the breadth or gauge of fix in- 
ches, than is provided-and direfted by ſuch aCts reſpec- 
tively to be taken for carts drawn by three horſes ; and 
the ſaid truſtees, within their reſpeCtive diftrits, or any 


five or more of them reſpeCtively, are hereby authoriſed 
and required to give direCtions, in writing, to the ſeveral 


colletors within ſuch their reſpeCtive diſtricts, to take and 


receive ſuch tolls and duties, and no other; any law. or. 


By /e. 23. The truſtees appointed by virtue or under 
the authority of any aCt of Parliament, made for repair- 


ſtatute to the contrary notwithſtanding. 


ing or amending turnpike roads, or ſuch perſon. or, per-, 


ſons as are authoriſed by them, ſhall and may, and are 


benefit of any ſuch exemptions, or to have the privilege 
herein-before given .of compounding in reſpe&t of any 
carriage having the fellies of the wheels thereof of the 
breadth or gauge of fix inches, or upwards, unleſs the 
fellies, and the tire upon ſuch fellies, ſhall lie flat. 

By eat. 26. All waggons, carts, or carriages moving 
upon rollers, of the breadth of ſixteen inches on each fide 
thereof, with flat ſurfaces, ſhall be permitted to paſs or be 
drawn upon any turnpike road toll-free, for the term of 
.one year, te be computed from Michae;mas, one thou-. 
;fand ſeven hundred and ſeventy-three ; and from and after 
the expiration of the ſaid term, all ſuch waggons, carts, 
or carriages, as aforeſaid, ſhall paſs upon any turnpike 
road, through any toll-gate or bar, upon paying only ſo 
much of the tolls and duties as ſhall not exceed one half 
of the full toil or duty payable by this or any turnpike 
-aCt, for all waggons, wains, or carts, having the fellies of 
of the wheels ot the breadth or gauge of fx inches from 
fide to ſide, or for the horſes or beaſts of draught draw- 
ing the ſame, and not rolling a ſurface of ſixteen inches 
on each ſide thereof ; and that no more than half toll 
(hall be,paid in reſpe& of waggons having the fellies of 
the wheels thereof of the breadth of nine inches, and 
rolling a ſurface. of ſixteen inches on each ſide thereof, 
from and after the commencement of this at; any thing 
herein contained to the contrary notwithſtanding. 

By /e. 27. Nothing herein before contained ſhall ex- 
tend or be conſtrued to extend, to any chaiſe-marine, 


hereby required, to demand and take for every,waggon, coach, landau, berlin, chariot, chaiſe, chair, calaſh, or 


wain, cart, or carriage, having the fellies of the wheels 
thereof of leſs breadth or gauge than fix inches from fide 
to (ide at the leaſt, at the bottom or ſole thereof, and for 
the horſes, or beaſts of draught, drawing the ſame, one 
half more than the tolls or duties which are or ſhall be 
payable for the fame reſpeAively : and for every waggon, 
wain, Cart, or carriage, having the fellies of the wheels 


thereof of leſs breadth or gauge than ſix inches from fide 
-V'@L.31.""N* $9.7 | ; 


hearſe, or to the carriage of ſuch ammunition or artillery 
as ſhall be for Majeſty's ſervice, or to any cart or carriage 
.drawn by one horſe, or two oxen, and no more ; or to 
any carriage having the: ſole or bottom of the fellies of 
the wheels thereof of the breadth of nine inches, which 
ſhall be laden with one block of ſtone, one piece of 
marble, one cable rope, one piece of metal, or one piece 
' of timber. ; 

| Z I | By 


| liament reſpectively. 
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By ſee. 28, If any perſon or perſons ſhall take the 


benefit of any exemptions, under or by virtae of this or 
| any other aCt made for! the repair of any turnpike road, | 
in any fraudulent or collufive manner whatſoever, ſuch | 


| ſhall be the farmer or renter of ſuch tolls ſhall take a greater 
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or leſs toll from any perſon or perſons than what are ay. 


he. br they ſhall, for every ſuch offence, forfeit the ſum 


perſon or perſons ſhall forfeit, for every ſuch' offence, a of five pounds, and ſhall alfo forfeit the faid contra& for 


ſum not exceeding five pounds, or lefs than forty ſhil- 


 lings, at the diſcretion of the Juſtice or Juſtices beſore 


whom ſuch offender ſhall be convicted. 
By /e&. 29. It ſhall and may be lawful to and for the 


truſtees appointed in and by virtue of any a& of Parlia- | 


ment now in force for repairing and amending ſuch par- 
ticular roads as aforeſaid, or any ſeven or more of ſuch 
truſtees reſpectively, and they are hereby impowered, in 
any of the caſes aforeſaid, at a meeting to be held for 
that purpoſe, of which one calendar month's notice ſhall 
be given in writing, to be affixed on all turnpike gates 
which ſhall be then ereted upon ſome reſpeCtive roads, 
and in ſome public news-paper circulated in that part of 
the country, from time to time, to lefſen or reduce all or 
any of the tolls granted by any of the ſaid reſpeQtive 
acts, for and during ſuch time as-the ſaid truſtees, or any 
ſeven or more of them, ſhall think proper; and after- 
wards, at any meeting to be held as aforeſaid, from time 


-to time, if they ſhall ſee occaſion, to advance all or any 


of the tolls ſo leflened to any ſum or ſums of money, not 
exceeding the ſeveral rates granted by ſuch a&ts of Par- 
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By ſe. 30. Where the whole money borrowed on the 


_ credit of the tolls, granted by any ſuch aCt, ſhall not 


have been paid and diſcharged, no ſuch tolls fhall be 
leſſened or reduced without the conſent of the perſon or 
perſons intitled to five-ſixths of the money remaining due 
upon ſuch reſpective tolls. 

By ſe. 31. It ſhall and may be lawful for the truſtees 


of any particular turnpike aCt, or any ſeven or more of 


them, at a public meeting, to let to farm the tolls of the 
ſeveral gates ereQted upon their reſpeCQive turnpike roads, 
in the manner herein after mentioned, althongh no ex- 
preſs power ſhall have been given by ſuch turnpike act 
for that purpoſe ; and that whenever any tolls ſhall here- 
after be let to farm, by virtue of the powers given by this 
or any other aCt or acts of Parliament, the following di- 
reions ſhall be obſerved ; (that is to ſay,) the truſtees 


ſhall cauſe notice to be given of the time and place for 


letting the ſame at leaſt one month. before the day to be 
appointed for that purpoſe, by fixing the ſame upon every 
toll-gate belonging to ſuch turnpike road, and alſo upon 
the market-croſs of the market town neareſt to the place 
where the ſaid tolls are to be let, and alſo in ſome public 
news-paper circulated in that part of the country, and 
ſpeciſying in every ſuch notice the ſum which the ſaid tolls 
produced in the preceding year, clear of the ſalary for 
colleQting the ſame, in caſe any hired colleQtor was ap- 
pointed, and that they will let ſuch tolls, by auCtion to 


the beſt bidder, on his producing ſufficient ſureties for 


payment of the money, monthly or quarterly, as ſhall be 
required by the truſtees; and that they will put up at 
the ſum which they were let for or produced in the pre- 
ceding year, clear of the falary of the colleQor z and to 
prevent fraud, or any undue preference in the letting 
thereof, the truſtees are hereby required to provide a glaſs 
with ſo much ſand in it as will run from one end of it 
to the other in one minute ; which glaſs, at the time of 
letting the faid tolls, ſhall be ſet upon a table, and im- 
mediately after every bidding the glaſs ſhall be turned, 
and as ſoon as the ſand is run- out, it ſhall be turned 
again, and ſo for three times, unleſs ſome other bidding 
intervenes : and if no other perſon ſhall bid, until the 
ſand ſhall have run through the glaſs for three times, the 
latt bidder ſhall be the farmer or renter of the ſaid tolls, 
and ſhall forthwith enter into a proper agreement for the 
taking thereof and paying the money at the times ſpecified 
in ſuch notice, or as ſhall be agreed upon between him 
and the truſtees ; and in caſe no bidder ſhall offer, the 
ſaid truſtees may appoint a colleftor of ſuch tolls, or fix 
ſome future day for the letting thereof, as they ſhall judge 
moſt proper, upon giving ſuch notice thereof as ' afore 
ſaid, and ſhall and may, in that caſe, put them up at ſuch 


ſum as they ſhall think fit; and if the perſon or perſons who 
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;[renting the tolls, if the faid truftees ſhall think fit tg 
vacate the fame ; and every other gatekeeper authoriſeq. 
[to colleCt the tolls, who ſhall take a greater or leſs tol} 


than aforeſaid, ſhall, for every ſuch offence, forfeit the 
ſum of forty ſhillings. 


| By /e#. 32. The ſurveyors of all turnpike roads ſhall 


cauſe the ſtatute-duty required by the refpeCtive turnpike 
ats, and the compoſitions arifing from the ſame, to be 
performed, laid out, and expended, upon the tnrnpike 
road lying within the pariſh, townſhip, or place, from 
which ſuch duty ſhall be required, and not elſewhere, 
and ſhall forfeit the ſum of forty ſhillings for every mif- 
application thereof ; and that where there are two or 
more turnpike roads under ſeveral ats of Parhament 
within the ſame pariſh, townſhip, or plzce, and the ſta- 


'for the repair of ſuch turnpike roads within ſuch pariſh, 
townſhip, or place, ſhall exceed three days duty in the 
whole ; then, and in ſuch caſe, it ſhall and may he lw. 
ful for two or more Juſtices of the peace of the limit 
where fuch turnpike roads ſhall be, and they are hereby 
required, at ſome ſpecial feſſhions, to adjuſt and propor- 
tion the ſtatute-duty betwixt ſuch turnpike roads and the 
other highways' in ſuch pariſh, townſhip, or place, in 
ſuch manner as they ſhali think fit, having regard to the 
extent and condition of the ſaid ſeveral roads and high- 
ways, and alfo to the tolls and revenues ariſing from ſuch 
turnpike roads reſpeCtively, the ſaid Juſtices previouſly 
ſummoning the clerks and ſurveyors of ſuch turnpike 


pariſh, townſhip, or place, who are hereby reſpeCtively 
required to attend the Juſtices upon ſuch ſummons. 
By ſed. 33. When the inhabitants of any pariſh, town- 


pairing any highway, being turnpike road, and the court 
before whom ſuch indictment or preſentment ſhall be 
Preferred ſhall impoſe a fine for the repair of ſuch road, 
'the ſame ſhall be proportioned, together with the coſts 
and charges attending the ſame, between the inhabitants 
of ſueh pariſh, townſhip, or place, and the truſtees of 
ſuch turnpike road, in ſuch manner as to the ſaid court, 
upon conſideration of the circumſtances of the caſe, ſhall 
ſeem juſt; and it ſhall and may be lawful for ſuch court 
to order the treaſurer of ſuch turnpike road to pay the 
ſum fo proportioned for ſuch turnpike road out of the 
money then in his hands, or next to be received by him, in 
caſe it ſhall appear to ſuch court, from the circumſtances of 
ſuch turnpike debts and revenues, that the fame may be 
paid without endangering the ſecurity of the creditors who 
have advanced their money upon the credit of the tolls 
to be raiſed thereupon z which order ſhall be binding 
upon ſuch treaſurer, and he is hereby authoriſed and re- 
quired to obey the ſame. | 

” ſet. 34. No toll-gate ſhall hereafter be ereted on 
the tide of any turnpike road, unleſs the ſame be ordered 
by the truſtees, at a meeting, of which twenty-one days 
public notice ſhall have been given in writing, affixed 


ſome public news-paper circulated in that part' of the 
country, ſpecifying the place where ſuch fidegate is pro- 
poled to be ereted, and unleſs nine truſtees at leaſt 
(being a majority of thoſe preſent) ſhall ' fign the ſaid 
order at ſuch meeting; and that no perſon ſhall be liable 
to pay toll at any toll-pate erected or to erefted, acroſs 
or on the fide of any turnpike ro2d, or be ſubjeCt to any 
penalty for any carriage, horſe, or beaſt, which ſhall 
only croſs ſuch road, and ſhall not paſs above one hun- 
dred yards thereon, except over ſome bridge, ereCted at 
a conliderable expence by the truſtees of ſuch turnpike 
road ;' any thing in this or any other a& of Parliament 
contained to the contrary thereof in any-wiſe notwith- 
ſtanding. | 

By /e?. 35, If amy perſon or perſons ſhall agree to ad- 


\vance any ſum or ſums of money, to be employed in the 
; : | making 


thoriſed or directed by this or the particular turnpike a, | 


tute-duty direCted by all fuch aCts to be taken or apolied _ 


roads and likewiſe the ſurveyors of the highways, for luch 


ſhip, or place, ſhall be indied or preſented for not re-. 


upon all the toll-gates ereCted on ſuch roads, and alſo in 
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king or repairing any turnpike road, or highway in- 
kd bo be ade euyide road, and ſhall ſubſcribe his, 
her, or their name or names to any writing for that pur- 
pole, every ſuch perſon ſhall be liable to pay every ſum 
or ſums of money to ſubſcribed, according to the purport 
of ſuch writing ; and in ,default of payment thereof 
within twenty-one days after the ſame ſhall become pay- 
able, according to the purport of ſuch writing, and ſhall 
be demanded by the perſon to whom the ſame is made 
payable by ſuch writing ; or if no perſon be named there- 
in for that purpoſe, by the treaſurer of ſuch turnpike, or 
intended turnpike road, it ſhall and may be lawful for 
every ſuch treaſurer, or other perſon, to ſue for and re- 
cover the ſame, in any of his Majeſty's courts of record, 
by aEtion of debt, or on the caſe, bill, ſuit, or informa- 
tion, wherein no effoign, proteCtion, or wager of law, 


or more than one imparlance, ſhall be allowed. 


By ſet. 36. On every turnpike road where a ſufficient 
quantity Of ſtone, gravel, chalk, or other materials, 
cannot be provided and carried by the labourers and 
teams required to perform ſtatute-duty upon the ſame, 


the ſurveyor, with the approbation of the truſtees of ſuch 


road, ſhall, and is hereby required to contraQt for the 
getting and carrying thereof, at ſome time and place to be 
fixed for that purpoſe, of which ten days notice in writing 
ſhall be given, by fixing the ſame on the door of the 
church or chapel of ſuch pariſh, townſhip, or place, or, 


3f there be no church or chapel, at the moſt public place 


there, which notice ſhall ſpecify the work to be done, 
and the time and place for letting thereof : and if any ſur- 
veyor ſhall have any part, ſhare, or intereſt, direly or 
indireQly, in any ſuch contraCt, or in any other contraCt 
or barg:in, ſor work or other materials, to be made, done, 
or provided, upon, for, or on account of any of the 
highways, roads, bridges, or other works, uader his 
care or management ;z or ſhall, upon his own account 
direAly or indireEtly, let to hire any team, or ſell or diſ- 
poſe of any timber, ſtone, or other materials, to be uſed 
or employed in makin or repairing ſuch roads, bridges, 
or other works, as aforeſaid, unleſs a licence in writing 
for the ſale of any ſuch materials, or for letting to hire 
any ſuch team, be firſt obtained from the ſaid truſtees ; 


| he ſhall forfeit, for every ſuch offence, the ſum of ten 


pounds, and be for ever after incapable of being em- 
ployed 1s a ſurveyor, under the authority of this or any 
other a&t of Parliament. | 

By /e#. 37. If the ſurveyor or ſurveyors, or other 
perſon or perſons, having the care of any turnpike road, 
ſhall knowingly ſuffer to be or remain, for the ſpace of 
four days, in any part thereof, within ten feet on either 
ſide of the middle of ſuch road, any poſt or poſts, heap 


' or heaps of ſtones, rubbiſh, or earth, ſet up, or raiſed 


in or above the ſurface of the ſaid road, by which the 
be obſtrufted, impeded, 
confined, or ſtraitened, (other than and except poſts, 
locks, {tones, or banks of earth, fixed in the ground, 


or raiſed for ſecuring horſe or foot roads. or paſſages for 


water, and alfo direEtion-polts and ſtones,) ſuch ſurveyor, 
or other perſon, ſhall forteit the ſum ot forty ſhillings. 
By {e&2. 38. If any perſon ſhail incroach, by making, 
or cauling to be made, any hedge, ditch, or other fence, 
on any turnpike road, within the diſtance of thirty feet 
from the middle or centre thereof ; or ſhall plough, har- 
row, or break up the ſoil of any land or ground ; or in 


| Ploughing or harrowing the adjacent lands, ſhall turn his 


or their plough or harrow in or upon any land or ground 


within the diſtance of fifteen feet from the middle or 


centre of any turnpike road, made or to be made ; every 
perſon ſo offending, ſhall forfeit, for every ſuch offence, 
forty ſhillings, to ſuch perſon as ſhall make information 
of the ſame : and it ſhall be lawful for the truſtees who 
have the care of any ſuch road, or any five or more of 
them, to cauſe ſuch hedge, ditch, or fence, to be taken 


down or filled up, at the expence of the perſon or per- 


ſons to whom the ſame ſhall belong ; and it ſhall and 
may be lawful for any one or more Juſtice or Juſtices of 


the peace of the limit where ſuch offence ſhall be com- 


mitted, upon proof thereof to him or them made upon 


oath, to levy as well the expences of taking down ſuch 
h<dges as aforeſaid, as the ſeveral and reſpective penalties 
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hereby impoſed, by diſtreſs and ſale of the offenders goods 
and chattels, rendering the overplus to the owner bn 
demand. : to | 
$22. 39." Recites, That whereas in ſome places it hath 
been and may be foind neceſſary; and the truflees of all turn- 
þike roads are hereby authoriſed and required, to ſecure, or 
cauſe to be ſecured, horſe couſeways, and fobt canſeways, to 
travel upon, in fublic highways, by pofis, blocks, or great 
flones fixed in the ground, or by banks of earth caſt up, or 
otherwiſe, from being broken up and ſporled with waggons; 
wains, carts, or carriages ; and foraſmuch as ſeveral evil- 
diſpoſed perſons do or may wilfully or wantonly pull up, cut 
down, and remove or damage the ſaid poſts, blocks, and great 
flones, ſo fixed, or to be fixed, as aforeſaid, and drive car- 
riages upon ſuch bantks and cauſeways, or againſt the files 
thereof, and alſo dig or cut down the ſaid banks, which are 
the ſecurities and defence of the ſaid cauſewways, whereby the 
cauſeways or banks are often ruined and deſtroyed ; and ſuch 
evil-diſpoſed per ſons do er may break, damage, or throw down 
the flones, brick, or wood, fixed upon the parapets or battle= _ 
ments of bridges, and do or may pull dnwn, deſtroy, obliterate, 
or deface, any mile-ſtone or poſi, graduated or direficn pf 
or flone, erefted or be eretted, upon any turnpike road : for 
prevention thereof, it is enacted, that every perſon who 
ſhall be guilty of any ſuch offence, ſhall, upon complaint 
thereof made to any Juſtice of the peace of the limit whete 
the ſame ſhall be proved to be done, by the oath of any 
one credible witneſs, or upon view of the Juſtice himſelf, 
forfeit, for every of the ſaid offences, any ſum not ex- 
ceeding hve pounds, nor leſs than ten ſhillings; and in 
default of payment thereof, ſhall be committed to the 
houſe of corre&tion of ſuch limit, there to be whipped 
and kept to hard labour, for any time not exceeding one 
calendar month, nor leſs than Are days, at the diſcre- 
tion of ſuch Juſtice, unleſs the ſame be ſooner paid, 
By ſe7. 40. If the driver of any cart, car, dray, ot 
wagygon, ſhall ride upon any ſuch carriage, in any itreet 
or highway, not having ſome other perſon on foot, or on. 
horleback, to guide the fame, (ſuch carriages as are con= 
dutted by ſome perſon holding the reins of the horſe or 
horſes drawing the ſame excepted ;) or if the driver of any 
cariiage whatſoever, on any part of any ſtrect or highway, 
ſhall, by negligence or wilful miſbehaviour, cauſe any hurt 
or damage to any perſon or carriage paſling or being upon 
ſuch ſtreet or highway ; or ſhall quit the highway, and go 


| on the other {ide the hedge or fence incloſing the ſame ; or 


wilfully be at ſuch diſtance from ſuch carriage, or in ſuch a 
ſituation, whillt it ſhall be paſſing upon ſuch highway, that 
he cannot have the direCtion and government of the horſes 
or cattle drawing the ſame ; or ſhall, by negligence or 
wilful miſbehaviour, prevent, hinder, or interrupt the 
free paſſage of any other carriage, or of his Majeſty's 
ſubjects, on the ſaid highways ; or if the driver of any 
empty or unloaded waggon, cart, or other carriage, ſhall 
refuſe or negleCt to turn aſide and make way for any 
coach, chariot, chaiſe, loaded waggon, cart, or other 
loaded carriage ; or if any perſon ſhall drive, or aCt as 
the driver of, any ſuch coach, poſt-chaiſe, or other car- 
riage, let for hire, or waggon, wain, or cart, not having 
the owner's name, as hereby required, painted thereon ; 
or ſhall refuſe to diſcover the true chriſtian and ſurname 
of the owner of ſuch reſpeCtive carriage z every ſuch 
driver ſo offending in any of the caſes aforeſaid, and 
being convicted of any ſuch offence, either by his own 
confeſſion, the view of a Juſtice of peace, or by the 
the oath of one or more credible witneſs or witneſſes, 
before any Juſtice of the peace of the limit where ſuch 
offence ſhall be committed, ſhall, for every ſuch offence, 
forfeit any ſum not exceeding ten ſhillings, in caſe ſuch 
driver ſhall not be the owner of ſuch carriage, and in 
caſe the offender be the owner of ſuch carriage, then any 
ſum not exceeding twenty ſhillings; and in either of the 

ſaid caſes, ſhall, in default of payment be committed to 
the houſe of correCtion for any time not exceeding one 
month, unleſs ſuch forfeiture ſhall be ſooner paid; and 
every ſuch driver offending in either of the faid caſes, 
thall and may, by authority of this at, with or without 
any warrant, be apprehended by any perſon or perſons 


who ſhall ſee ſuch offence committed, and ſhall be imme- 
diately conveyed or delivered to a conſtable, or other 
peace 


peace officer, in order to be conveyed a Juſtice 


j 


of the peace, to be dealt with nccongung oulaw ; and if 
any ſuch driver, in any of the caſes atorefaid, ſhall refuſe 
to diſcover his name, it-ſhall and may be lawful for the 
Juſtice of the peace before whom he ſhall be taken, or to 
whom any ſuch complaint ſhall be made, to commit him 
to the houſe of correion for any time not exceeding 
three months, or to proceed againſt him for the penalty 
aforeſaid, by a deſcription of his perſon and the offence, 
and expreſling, in his proceedings, that he refuſed to dif- 
cover his name. 

By /e5. 41. The truſtees, appointed to execute any act 


_ of Parliament made for the repair of any turnpike road, 


ſhall dire& the ſurveyor of every ſuch turnpike road, 
where ſeveral highways meet, and there is no ſufhcient 
direCtion-poſt or ſione already fixed or erected, foithwith 
to ered or cauſe to be erected or fixed, in the moſt con- 
venient place where ſuch ways meet, a ſtone or poſt, with 


an inſcription thereon, in Jarge letters, containing the 


name of, and diſtance from, the next market town or 


towns, or other conſiderable place or places to which the 


ſaid highways reſpeCtively lead ; and alſo at the ſeveral 
approaches,or entrances to ſuch parts of any highways 
as are ſubject to deep or dangerous floods, graduated 


* ſtones or poſts, denoting the depth of water in the deepeſt 


part of the ſame, and likewiſe ſuch direCtion-poſts or 
ſtones, as the ſaid truſtees ſhall judge*to be neceſlary, 


| for the guid ng of travellers in the beſt and ſafeſt tract 


through the ſaid floods or waters ; and alſo ſhall order the 
ſaid ſurveyor to erect mile-ſtones or poſts upon ſuch turn- 
pike roads, with' proper inſcriptions and figures thereon, 
denoting the names and diſtances from the principal 
towns or places on each reſpeCtive road, and from time to 
time to repair ſuch ſtones and poſts, and keep and con- 
tinue legible the inſcriptions thereon refpeCtively ; and 
the ſaid ſurveyor ſhall be reimburſed the expences of pro- 


- viding, erecting, repairing and continuing the fame re- 


ſpeCtively, out of the tolls and duties granted by ſuch 
ats reſpetively ; and in caſe any ſurveyor ſhall, by the 
ſpace of three months after ſuch direction to him or 
them given, neglect or refuſe to cauſe any ſuch ſtone or 
poſt to be fixed or repaired, as aforeſaid, every ſuch of- 
tender ſhall forfeit the ſum of twenty ſhillings. _ 

By je? 42. If any perſon or perſons whatſoever, ſhal] 
either by diy or night, wilfully or maliciouſly pull down, 
piuck up, throw down, level, or otherwife deſtroy any 


turnpike- gate or turnpike-gates, or any poſt or poſts, rail 


or rails, wall or walls, or any chain, bar, or other fence 
or fences, belonging to any turnpike-gate, or any other 
chain, bar, or ſence, of any kind whatſoever, ſet up or 
erected, or hereaſter to be ſet up or ereCted, to prevent 
paſſengers from paſſing by without paying any tol!, Jaid, 
or directed to be paid, by any aCt or aCts of Parliament 
made for that puwipoſe ; or any houſe or houſes erected, 
or to be ereCted, for the uſe of any ſuch turnpike-gate 
or turnpike gates; or any crane, machine, or engine, 
made or erected, or to be made or erected, on any turn- 


Pike road by authority of Parliament, for weighing wag-- 


gons, Carts, or other carriages z or ſhall forcibly reſcue 
any perlon or perſons, being lawfully in cuſtody of any 
ofhcer or other perfon, for any of the offences before 
mentioned; that then, and in any of the ſaid caſes, every 
perſon ſo offending, being thereof lawfully convicted, 


| ſhall be adjudged guilty of felony, and ſhall be tranſport- 


ed to one of his Majeſty's plantations abroad for ſeven 
years, or ſhall be committed to priſon for any time not 
exceeding three years, at the diſcretion of the Judge or 
court before whom ſuch offender ſhall be tried ; and any 
inditment for ſuch offences ſhall and may be enquired 
of, examined tried, and determined, in any adjacent 
county within that part of Great Britain called England, 
in ſuch manner and form, as if the fats had been therein 
committed, 

By {e@2. 4.3. The inhabitants of every hundred, within 
that part of Great Britain called England, within which 
ſuch offence or offences ſhall be committed, by pulling 
down or deſtroying any ſuch turnpike gate or gates, or 
any ſuch polt or poſts, rail or rails, wall or walls, be- 
longing to any turnpike gate or gates, or any ſuch chain, 


bar, or fence, or any houſe or houſes, ſet up or ereCted 
or to be ſet up or erected, for the uſe or ſervice of collect-- 
ing the tolls, or any ctane, machine, or engine, made or 
erected on any turnpike road,. by authority of Parliament, 
for weighing waggong, carts, or carriages, at any place 
appointed by the reſpeCtive truſtees, or o five or more 
of them, aCting under any act or afts of Parliament, for 
amending any turnpike road, ſhall make full ſatisfaQtion 
tor the damages that ſhall be thereby ſuffered ; and that 
the ſaid damages ſhall and may be recovered by aCtion of 
debt, bill, plaint,, or information, in any of Majefly's 
courts of-record, by and in the name of the clerk of the 
peace of the county for the time being wherein ſuch 
offence or offences ſhall be committed, without naming 
the chriſtian or ſurname of the clerk of the peace; and 
ſuch ation ſhall not be abated or diſcontinued by the 
death or removal of any ſuch clerk, but may be ſued and 
profecuted by his ſuccetlors z and the ſaid damages, fo be 
recovered, ſhall be to the only uſe and behoof of the 
truſtees of ſuch turnpike road where the offence ſhall 
have been committed, to be by them applied and diſpoſed 
of to the ſeveral uſes and purpoſes, and in ſuch manner, 
as the ſeveral tolls, rates, and dutics, by virtue of ſuck 
act or aCts of Parliament, ſhall be applied and diſpoſed 
of ; and all and every the inhabitants of ſuch hundred 
(hall be rateably and proportionably taxed for and toward 
an equal contribution, for the relief of ſuch inhabitant or 
inhabitants againſt whom execution for ſuch .damages 
ſhall be had and levied, which tax ſhall be levied and 
raiſed by fuch means, and in ſuch manner and form, as 
is preſcribed and mentioned for the levying and raiſing 
the damages recovered againſt inhabitants of hundreds, 
in caſe of robberies, by any aCt or acts of Parliament: 
provided, that upon conviction of any ſuch offender 
within twelve months after the offence committed, any 
hundred, or the inhabitants thereof, liable to make, and 
- having made ſuch fatisfaCtion, ſhall be repaid the ſums 
they have ſo paid out of the tolls of the turnpike where 
ſuch offence was committed. _ | : | | 
By /ze7. 44. No perſon ſhall be qualified, or capable 
of aCting as a truſtee in the execution of any ſuch act as 
aforeſaid, unleſs he ſhall be in his own right, or in the 
right of his wife, in the aCtual poſſeſſion or receipt of the 
rents and profits of lands, tenements, or hereditaments, 
of the clear yearly value of forty pounds ; or poſſeſſed of, 
or intitled to, a perſonal eſtate to the value of eight hun- 
dred pounds ; or fthall be heir apparent of a perſon poſ- 
ſeſſed of an eſtate in land of the clear yearly value of 
eighty pounds z and , unleſs he hath taken, or ſhall (not 
being ſuch heir apparent as aforeſaid), before he aCts as 
ſuch truſtee, take and ſubſcribe the oath following before © 
any two or more of the truſtees appointed, or to be ap- 
pointed, by or in purſuance of ſuch at, who are hereby 
authoriſed and impowered to adminiſter the ſame in the 
words, or to the effect following ; that is to ſay, | 


1 A.B. do fwear, that I truly and bona fide am, in my 
own Tight, or in right of my wife, in the aftual poſſeſſion 
and enjoyment, or receipt of the rents and profits of lands, 
tenements, or hereditameuts, of the clear yearly value of farty 
pounds ; or paſſeſſed of, or intitled to, a perſonal eſtate to the 
value of eight hundred poands, (as the caſe may be). 

| | S0 help me GOD. 


And if any perſon ſhall preſume to a, contrary to the 
true intent and meaning hereof, every ſuch perſon ſhall, 
(or every ſuch offence, forfeit and pay the ſum of fifty 
pounds to any perſon who ſhall ſue for the ſame ; to be 
recovered in any of his Majeſty's courts of record, by 
action of debt, or on the caſe, or by bill, ſuit, or infor- 
mation, wherein no efloin, proteCtion, or wager of law, 
or more than one imparlance, ſhall be allowed ; and ſuch 
perſon fo ſued or proſecuted ſhall prove that he is qualifi- 
ed as above, or otherwiſe ſhall pay the ſaid ſum of fifty 
pounds, without any other proof or evidence on the part 
of the plaintiff or proſecutor than that ſuch perſon hath 

acted as a truſtee in execution of any ſuch a&t, 
By /e.7. 45. All clerks, treaſurers, ſurveyors, and other 
oſficers, appointed, or to be appointed, by any a& or a&ts 
| | made 
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H.-1.6 
for the repair of any turnpike roads, and their re- 
ine a or adminiſtrators, ſhall, - within -ten 


days aſter notice in writing to them reſpeCtively given by 


the truſtees of ſuch. roads, or any five ar more-of them, 
at a meeting held purſuant to ſuch act, produce and de- 
liver up to ſuch truſtees all books, accounts, papers, or 
writings whatſoever, relative to the execution of ſuch re- 
ſpective offices, which ſhall be in their cuſtody or power ; 
and every ſuch officer or perſon as aforeſaid, negleCting 


or refuſing to produce and deliver up: ſuch books, ac- 


counts, Papers, Or writings, after ſuch notice as aforeſaid, 
hall, for every ſuch neglect oc refuſal reſpeCtively, forfeit 
the ſum of twenty pounds. beWv3\ 1 

By /27. 46. No perſon or perſons who ſhall keep any 


'viftualling-houſe, ale-houſe, or other houſe of public en- 


tertainment, or who-ſhall ſell any wine, cyder, beer, ale, 
ſpirituous or other ſtrong liquors, by retail, ſhall be ca- 

able of ating as a truſtee, or of taking, holding, or en- 
joying any place or places of truſt or profit under the 
truſtees of any aCt of Parliament made, or to be made, 
for ereCting turnpikes reſpectively, or of colleCting the 
toils thereby granted and made payable, during ſuch time 
as ke ſhall keep ſuch victualling-houſe, ale-houſe, or 
other houſe of public entertainment, or ſhall fell any 
wine, beer, cyder, ale, ſpicituous or other ſtrong liquors, 


by retail; but no ſuch perſon ſhall be precluded from 


farming ſuch tolls, provided he employs a perſon to colle&t 
them who ſhall not be under any ſuch incapacity. 

By ſe#2. 47+ The ſaid truſtees of the ſeveral roads re- 
ſpectively, or any five or more of them, at a public 
meeting, may, and they are hereby impowered, it they 


| think fit, to direct proſecutions by inditment againſt the 


offender or offenders for any nuiſance done, committed, 
vr continued, in or upon any of the turnpike roads under 
their care reſpeCtively, at the expence of the revenues 
belonging to ſuch turngike roads, to be allowed by ſuch 
truſtees, or any five or more of them, at ſome ſubſe- 


_ quent meeting : provided, that nothing in this aCt ſhall 


be conſtrued to impower the truſtees to proſecute, or 
cauſe to be proſecuted, any perſon for any ſuch offence, 
unleſs upon the confeſſion of the offender, or that one 
or more witneſs or witneſſes can be had and produced to 
prove the commiſſion of ſuch offence. TREO, 

By /e&. 48. It ſhall and may be lawful for all and 
every Juſtice and Juſtices of the peace, before whom 


nalty or forfeiture inflicted by this or any aCt or, aCts of 
Parliament made for repaicing and amending . turnpike 
roads, and they are hereby required, where any informa- 
tion or conviction ſhall be ſet up or infiſted upon, by way 
of defence, or to defeat any information or proceeding, 
or any forfeiture or penalty inflicted as aforeſaid, to exa- 
mine into the real merits of ſuch information, proceed- 
ing, or conviction ; and if thereupon it ſhall appear that 
the ſame was not done, made, or, proſecuted effeftually, 
to recover and apply the penalty or forfeiture for the true 
and real ends and purpoſes for which ſuch penalties or 
forfeitures were enacted, but to favour the offender, ſuch 
information or conviction ſhall be deemed to be fraudu- 
lent, and null and void to all intents and purpoſes what- 
ſoever ; and every ſuch Juſtice or Joſtices:.of the peace 


| ſhall proceed to determine and convict, as if no informa- 
tion or conviction had been made, proſecuted, or obtained. 


By /eet. 49. Where a ſufficient number. of the truſtees 


appointed by any aCt or aCts of Parliament, made for 


amending or repairing any particular turnpike roads, 
ſhall not meet on the day appointed by any ſuch a&Et. or 
acts reſpeQively for their firſt meeting, or ſhall not meet 
on the day appointed by adjournment for their meeting, 
or for want of a proper adjournment, by which means, 
or by ſome or one of them, the intent of the ſaid a& or 
acts may be fruſtrated; in all or either -of the ſaid 
caſes it ſhall be lawful for ſo many of the ſaid 
truſtees as ſhall meet, or the major part of then), or in 
caſe no ſuch truſtees ſhall be preſent, for their clerk or 
clerks, to cauſe notice; in- writing: to be affixed on-all 
turnpike gates which ſhall be then erected on the ſaid-re- 
ſpeCtive roads, or if no turnpike gate ſhall be then erect- 


ed, to cauſe the. like. notice to be affixed in the moſt con- 
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ſpicuous. place in one of the. principal towns 6+ places 
neareſt to' which the roads directed to be repaired do lie, 
and: alſo in ſame- public news-paper circulated in that 


country, at leaſt ten days before the intended meet- 


ing, appointing ſuch truſtees to meet at ſuch place where 
the preceding meeting : was appointed to have been 


jbeld, or-at the place direQed for the firſt meeting of ſuch 


truſtees, if no ſuch preceding meeting ſhall have been 
held ; and the faid truſtees, when met, in purſuance of 
ſuch notice, ſhall and may, and they are hereby required, 
to proceed and carry ſuch act or aCts into execution, in 
the ſame and as ample ,and/full a manner, to all intents 
and purpoſes, as [they might or could 'haye' done'if no 
ſuch negleCt had happened. Oo hb Bene 
By ſed.;50.. No meeting of ſuch truſtees. ſhall at any 
time be-adjourned for any longer time than three calendar 
months from the day on which ſuch adjournment ſhall 


be made z and that no buſineſs ſhall be done or proceeded 


upon by:the truſtees, at .any_ meeting to be held under 
this or any act or a&ts of Parliament made for repairing 
any/turnpike roads, before the hour of ten in the fore- 
noon, and that .no adjournment ſhall be made to any 
hour Jatcr.than two in the afternoon of the day on which 
ſuch meeting ſhall; be. appointed to be | held ; and that 
every act agreed upon:at;any meeting ſhall be figned-at 
the ſaid, meeting by. a competent number of truſtees, or 
otherwiſe every ſuch meeting, adjournment, and at re- 
ſpeCtively, hall be yoid and of none elfeR. 

By /eft. 51. If the truſtees appointed, or to be ap- 
pointed, to put any aCt of Parliament made for the re- 
pair of any turnpike road into execution, ſhall abuſe or 
exceed their power, by ereQing, or cauſing to be ereft- 
ed, or continuing, or. cauſing to be continued, any gate. 
or gates, turnpike or; turnpikes, where they have not any. 
power by virtue of any aCt of Parliament to ere&t ſuch a 
gate or gates, turnpike or turnpikes, it ſhall and may be 
lawful to and for the Juſtices of 'the peace of the limit 
where any ſuch gate or gates, turnpike or turnpikes, is 
or ſhall be erected, or continued, in. their general quarter 


ſeſhons aſſembled upon complaint of. ſuch abuſe or exceſs 


of power in ſuch truſtees, in a ſummary way to hear and 


determine. the ſame,, and thereupon to order'the ſheriff of 
the county, who. is; hereby. authoriſed and ' required to 
execute ſuch order, to remove any ſuch gate or gates, 
| 'turnpike or turnpikes: - ROS 0 of 
there ſhall be any information or proceeding for any. pe- | 


By: ſe#?. 52. Every mortgagee and mortgages, that - 


:hath or have. taken, -or;been/in' poſſeſſion, or ſhall here- 
after: take, of be-in. poſſeſhon of, -any toll gate or bar, ſet 
up. or erected; on: any. turnpike 'road,. or of any lands or 


tenements, the rents and profits whereof are appropriated * 
to the repairs. of any part of any turnpike road, ſhall, 
within fourteen | days after he, ſhe, or they, ſhall have 
received notice, in_ writing, fiom the truſtees of ſuch 
turnpike roads, or any five of them, render upon oath, 
to be- adminiſtered and taken by and before one Juſtice 
of the peace, or: any one truſtee of ſuch;turnpike road, 
an exact: account, .in writing, to ſuch truſtee, or to. 
any perſon appointed by them, or any five of. them, to 
be named in ſuch notice, of all monies received. by ſuch 
mortgagee or mortgagees, or by any other perſon or per- 
ſons, for -his, her, or their uſe and benefit, or by his, 
her, or. their authority, at ſuch. toll gate or bar, or other- 
wiſe, and of. what he,” ſhe,, or they, have expended in 
keeping-or Tepaiting the ſame: and. in cafe, be, ſhe, or 
they, {ball neglect to render ſuch account when required, 
in the: manner herein - directed, he, ſhe, or they, ſhall 
ſeverally_ forfeit and-pay to the ſaid truſtees, for every 
refuſal, negle, or omiſſion, to render ſuch account, ;the 
ſum of ten pounds ; to be recovered by the faid truttees, 
or, any five or, more of them, or bythe treaſurer or clerk. 
to. the ſaid/ truſtees, in a ſummary, manner, before one 
Juſtice of the peace, which, whey; recovered, ſhall. be 
applied to the. uſe of the reſpeftive road, or roads whereon 
ſuch toll gate or bar ſhall be placed, -.'. 11 ; | 

By /ed?. 53+. If any fuch mortgagee or)\mortgagees ſhall 
keep poſſeihon of |apy.tolI-gate, or. bar, by him,, ber, oc 
themſelves, or by any; other perſon ar perſons,” on bis, 
her, or their behalf, and receive'the-tolls ar duties thereat, 


or of: any ſuch rents- br profits, as afgreſaid, after ſuch 
TR me mortgagee 
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mortgagee or mortgagees ſhall have received the full ſum 
or ſums of money due on their reſpe&Qive mortgage or. 
mortgages, and the intereſt ' thereof, with coſts, ſuch 
mortgagee or mortgagees ſhall forfeit and pay, as a pe- 
nalty to the ſaid truſtees, double the ſum or ſums of mo- 
ney he, ſhe, or they ſhall have received over and above 
the ſum or ſums of money due as aforeſaid, with treble 
coſts of ſuit, to be recovered by the ſaid truſtees, or by 
the treaſurer or clerk to ſuch truſtees, by ation of debt, 
bill, plaint, or information, in any of his Majeſty's courts 
of record ; which, when recovered, ſhall be applied to 
the uſe of the reſpeQive road or roads on -which ſuch 
toll-gate or | bar ſhall be placed, or ſuch rents appro- 
riated. } | 
. By /e@. 54. It ſhall and may be lawful for any two or 
more truſtees of any turnpike road, upon the death of 
any toll-gatherer, or gate-keeper, appointed, or to be 
appointed, to colle&t the tolls upon ſuch turnpike road, 
to nominate and appoint ſome other fit perſon in his place 
until the next meeting of the truſtees of ſuch road, which 
perſon, ſo to be nominated and appointed, ſhall have the 


| like power and authority, and be accountable -in the fame 


manner, in all reſpe&s, as the perſon ſo dying ' had, or 
would have been, if living : and that if any toll-gatherer 
or gate-keeper, who ſhall be diſcharged from his office 
by the truſtees authoriſed for that purpoſe, ſhall refuſe 
to deliver up the poſſeſſion of the houſe, buildings, and 
appurtenances, which he enjoyed im right of his appoint- 
ment to that office, within two days after notice of his 


| diſcharge ſhall be given to him, or left at his houſe ; or 


if the wife or family of any ſuch toll-gatherer or gate- 


| keeper, who ſhall die, as aforeſaid, ſhall refuſe to deliver 


up the poſſeſſion of ſuch houſe, buildings, and appurte- 
nances within four days after ſuch new , appointment 
{hall be made, as aforefaid; then, and in either of the 
ſaid caſes, it ſhall and may be lawful for any Juſtice of 


| the peace for the limit where ſuch turnpike houſe thall, be, 


by warrant under his hand and ſeal, to order the conſta- 
ble, or other peace officer, with ſuch aſliftance as ſhall 
be neceſſary, to enter ſuch houſe and premifles in the 


 day-time, and to remove the perfons who ſhall be found 


therein, together with their goods, out of ſuch houſe, 
and to put the new-appointed officer into the poffeſſhion 
thereof, _ RET 

By /e#. 55. The gate-keeper or toll-gatherer of every 
ſuch toll-gate or bar, and every ſurveyor of any turnpike 
road, ſhall, when required, by notice, 'in writing, from 
the ſaid truſtees, or any five or more of them, render 
upon oath, to be adminiſtered by and taken before any 
one Juſtice of the peace, or truſtee of fuch turnpike road, 
a true and exact account, in writing, to the ſaid truſtees, 
or to any perſon to be named in ſuch notice appointed by 
them, or any five or more of them, of all monies re- 
ceived by him, her, or them, at ſuch toll-gate or bar, 
or otherwiſe, on account of ſuch turnpike road, not be- 
fore accounted for, under the penalty of five pounds for 
every ſuch offence or negleC& ; to be recovered in a ſum- 
mary manner before any one Juſtice of the peace, and 
applied to the ufe of the reſpeCtive road on which ſuch 
toll-gate ſhall be placed. | 
By /e#t. 56. No gate-keeper of any turnpike road, or 
perſon renting the tolls thereof, and reſiding in any toll- 
houſe belonging to the ſaid truſt, ſhall be removable from 
ſuch toll-bouſe by the order of any Juſtices of the peace, 
in purſuance of any laws now in being for the relief or 


regulation of the poor, unleſs he ſhall become aCtually 


chargeable to the pariſh or place in which ſuch toll-houſe 
is ſituate ; and that no ſuch gate-keeper, or perſon rent- 
ing ſuch tolls, and reſiding in ſuch toll-houſe, as afore- 
ſaid, ſhall thereby gain a ſettlement in any pariſh or 
Place whatſoever ;z and that no tolls to be taken at any 
gate ereQted, or to be erected, by the truſtees of any 
turnpike road, nor any toll-houſe ereCted, or to be ereCQt- 
ed, for the purpoſe of colleCting the ſame, nor any per- 
ſon, in reſpe& of ſuch tolls or toll-houſe, ſhall be ratzd or 


aſſeſſed ' towards the payment of any poors rate, or any 


other public or parochial levy whatſoever. 
By ſe. 57. If any toll-gatherer or gate-keeper' ſhall 
permit or ſuffer any waggon, wain, cart, or ather car- 


| 


| 


| 
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| 


road or public highway, or for goin 
'ment, or returning after having been ſo employed. 
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riage, to be drawn or paſs upon any turnpike road 
within the view, or with the knowledge of ſuch gate. 
keeper or wik-aukerer) orito paſs through any toll-gate 
or bar with any greater number of horſes, or beaſts of 
draught, or with any carriage conſtructed or drawn. in 
any other manner than is before direed, or without ſuch 
names and deſcriptions painted thereon as are hereby di- 
rected, and ſhall not within the ſpace of one week pro- 
ceed for the recovery of the forfeiture or penalty herehb 
inflicted for every ſuch offence, in the manner direed 
or authoriſed by this a&t, he ſhall forfeit and pay, for 
every ſuch neglect, the ſum of forty ſhillings. 

By ſe&?. 58. It ſhall and may be lawful for the Juſtices 
of the peace, at any ſpecial ſeſſions, upon application to 
them made by the ſurveyor of any pariſh, townſhip, or 
place, in the fituation herein before deſcribed, to ſum- 
mon the clerk and ſurveyor of ſuch turnpike road to ap- 


| pear before them, at ſome other ſpecial ſeſſions; and then 


and there to produce before them a ſtate of the revenues 
and debts belonging to ſuch turnpike road, and for ſuch 
Fuſtices then and there to enquire into the ſtate and 
condition of the repairs thereof, and alſo of ſuch other 
highways; and if it ſhall appear to them, upon full and 
clear evidence, that the whole, or any part of ſuch ſtatute- 
duty, may be conveniently diſpenſed with from ſuch 
turnptke road, without endangering the ſecurities for the 


that ſuch ſtatute-duty is wanted for the repairs of the 
other highways within ſuch pariſh, townſhip, or place; 
then, and in that caſe, it ſhall and may be lawful tor the 
ſaid Juſtices to order the whole, or part of ſuch ſtatute- 
duty to be performed upon the highways, not being 
turnpike, within ſuch pariſh, townſhip, or place, under 
the direCtion of the ſurveyor thereof, during ſuch time as 
to them fhall ſeem juſt and reaſonable, and the fame ſhall 
be performed accordingly ; any thing in this or any other 
act of Parliament contained to the contrary thereof in 
any wife notwithſtanding. | 

By /eet. 59. It ſhall and may be lawful. for the Juſtices 
.of the peace, within the principality of ales, at their 
reſpeCtive genetal quarter-ſefſions of the peace, to be held 
in the week after Michaelmas, to licenſe an increaſe of 
'the number of horſes to be employed in drawing car- 
riages on any turnpike road within their reſpeCtive jurif- 
diCtions, over and above the number herein before l1i- 
mited, if upon enquiry into the ſtate and condition of 


| fuch'roads they ſhall find any additional number of horſes 


neceſſary, and, from time to time, at any Mithaelmas 


; 
quarter-ſefſions, to revoke, alter, or vary the ſame, as 


they ſhall think fit; and that neither the owner or driver 


uſing ſuch increaſed number of horſes. | 
By /e&. 60. No toll ſhall be colleted or received a 
any toll-gate, for or in reſpeEt of carriages ſolely em- 
ployed in carrying materials for the repair of any turnpike 
to ſuch employ- 


By. ſef?. 61. No ſurveyor ſhall gather, or cauſe to be 
gathered, any ſtones for the uſe of the highways, upon 
or from the common fields or incloſed lands or grounds 
of any perfon or perſons whomicever, without the con- 


from a Juſtice of peace of the limit where ſuch lands or 
grounds lie for that purpoſe, after having ſummoned 
ſuch occupier to come before him, and heard his reaſons, 
if he ſhall appear and give any, for refuſing his conſent ; 
any thing-contained in this act, or in any a&t of Patlia- 
ment, 'for making and repairing turnpike roads, to tte 
contrary thereof in any wiſe notwithſtanding, | 

By /e#. 62. It ſhall and may be lawſul for the truſtees 
of ſuch turnpike road to agree with the perſon or perſons 
ltable to repair ſuch highway, for the repair thereof, in 
ſuch manner as they ſhall think fit, and to contribute ſo 
much to the repair thereof, out of the tolls ariſing upon 
ſuch turnpike road, or out of the ſtatute-duty belonging 
to the ſame, as they ſhall think juſt and reaſonable. 
- By je. 63. The inhabitants of every pariſh, townſhip, 
or place, and perſon or perſons, who was, were, or ſhall 


be-liable/as aforeſaid, to the repair of any ſuch old high- 
| way 


money advanced upon the credit of the tolls thereof, and' 


of the horſes ſo licenſed ſhall incur any forfeiture for 


ſent of the occupier of ſuch Jands or grounds, or a licence | 
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way or road, which hath been, or ſhall be, ſo diverted 


| | ſhall reſpeftively be and continue in the 
_ liable'to ihe repair of ſuch new highway or 
wor or ſo much thereof as ſhall be equal to the burthen 
ay Þ pence of repairing ſuch old highway or road from 
_ he, ſhe, or they ſhall be exonerated, by turning 
the ſame, as aforeſaid z and that if the ſeveral parties in- 
eſted cannot agree therein, the ſame ſhall be viewed 
by two Juſtices of the peace of the limit where ſuch road 


ſhall be, and ſettled, adjuſted, and determined by them 


:1 ſuch manner 2s they ſhall think juſt and reaſonable , 


and from and after ſuch determination of the Juſtices, 


* itants of the ſaid pariſh, townſhip, or place, or 
re ks 'of perſons liable to repair ſuch new highway 
or road, as aforeſaid, ſhall. bear all charges and expences 

f indictments and proſecutions for not repairing the 
es : and if 'it ſhall be found more convenient to fix a 
col ſum, or an annual ſum, to be paid by any ſuch in- 
Pabitants; or perſon or perſons, towards the repair of 


ſuch new highway or road, inſtead of fixing the part or 


'5n of ſuch new highway or road, to be repaired 
a erg or them, he id. Juſtices may, with the 
pee of ſuch perſon or perſons, and alſo of the inha- 
bitants intereſted therein, obtained at a veſtry or public 
meeting held for that purpoſe, and alſo of the truſtees at 


| ic meeting, if it be turnpike road, order and di- 
| — ſame cordingly 3 which order ſhall be, and for 


ontinue, binding to all perſons whomſoever. 
bg In all caſes where any aCtion ſhall be 


brovght by or againſt any truſtee or truſtees of any turn- 


ike road, evidence of ſuch truſtee or truſtees having 
aCted as ſuch, together with the aCt of Pacliament by 
which he or they was or were appointed, or the order, 
or a copy of the order, for his or their appointment or 
election, in caſe he or they was or were appointed or 
eleted by the truſtees, ſMfall be ſufficient proof of his or 
their being a truſtee or rruſtees. | 

By ſeft. 65, Every treaſurer and ſurveyor of any turn- 
pike road, who hath not already given proper ſecurity to 
the truſtees of ſuch turnpike road, duly to pay and ac- 
count for the money which hath come, or ſhall come to 
his hands, as treaſurer or ſurveyor, ſhall, on or before 
the twenty-fifth day of December next, and every ſucceed- 
ing treaſurer and ſurveyor ſhajl, within one month after 
his appointment, give a bond to the faid truſtees, with a 
ſuſficient ſurety, in ſuch penalty as the ſaid truſtees, at 
any public meering, ſhall dire&t, conditioned for the duly 


paying and accounting for all ſuch money which ſhall be 


then in his hands, or which he ſhall afterwards receive, 
as treaſurer or ſurveyor, according to the direCtions of the 
ſeveral a&ts of Parliament reſpeQing ſuch turnpike road ; 
which bond ſhall be wrote upon paper without any ſtamp 
thereupon. SL TOS | m_ 
By /e&. 66. Truſtees of every turnpike road within 
that part of Great Britain called England, ſhall, and are 
hereby required to put up, or cauſe to be put up, and af- 
terwards to be continued upon every toll-gate within 
their reſpeQive diſtriQts, a table of all the tolls payable 
at every ſuch gate, diſtinguiſhing each toll, and the dif- 


ferent ſorts of carriages for which they are to be paid, 
where there ſhall be any variation therein; and alſo a| 


table of the weights allowed for each carriage, with the 
loading thereof in ſummer and winter : and that the faid 
truſtees ſhall, and are hereby required, from time to 
time, to examine and inſpeCt, or cauſe to be examined 
and inſpeCfted, every weighing engine which ſhall be 
erected upon their reſpeCtive turnpike roads, in order to 
ſee that the ſame, with the weights belonging thereto, 
are kept in good condition to weigh the carriages and 
loading with accuracy. Fe | 

By ſe. 67. In all carriages, wherein oxen or neat 
cattle (hall be uſed, two oxen or neat cattle ſhall be con- 
lidered as one horſe, for all the purpoſes mentioned in 


this aCt, or any particular turnpike a, with reſpe& to 
tolls or other things, 


By /e2. 68. The owner of eyery waggon, wain, or| 


cart, and alſo of every coach, poſt-chaiſe, or other car- 
riage, let to hire, ſhall paint, or cauſe to be painted, 
upon fome conſpicuous part of his waggon, wain, or 


te--1:.0 

carts and upon the pannels of the doors of all fuck 
coaches, poſt-chaiſes, or other carriages, before the ſame 
ſhall be uſed upon any turnpike road, his or her chriſtian 
and ſurname, and the place of his or her abode, in 
large legible letters, and continue the ſame thereupon, 
ſo long as ſuch waggon, cart, coach, poſt-chaiſe, or other 
carriage ſhall be uſed upon any ſuch turnpike road ; and 
the owner of every common ſtage waggon or cart, em- 
ployed in travelling ſtages from town to town, ſhall; 
over and above his or her chriſtian and ſurname, paint, 
or cauſe to be painted, on the part, and in the mannet 
aforeſaid, the following word, COMMON STAGE 
WAGGON, (or CART, as the caſe may be); and 
every perſon uſing any ſuch carriage, as aforeſaid, upon 
any turnpike road, without the names and deſcriptions 
painted thereon reſpeCtively, as aforeſaid, or who ſhall 
paint, or cauſe to be painted, any falſe or fiftitious name, 
or place of abode, on ſuch waggon, wain, cart, coach, 
poſt-chaiſe, or other carriage, ſhall forfeit, for every 
ſuch offence, a ſum not exceeding five pounds, nor leſs- 
than twenty ſhillings. | 

By ſe#?. 69. The tire of the wheels of all waggons, 
wains, carts, and carriages, to be uſed upon any turn- 
pike road, ſhall be counterſunk in placing the ſame upon 
the fellies, in ſuch manner that the nails ſhall not riſe 
above the ſurface, and that the ſole or ſurface of the 
wheels ſhall be quite flat; and the owner of every car- 
riage offending therein ſhall forfeit the ſum of forty ſhil- 
lings ; and every driver, not being the owner, the ſum 
of twenty ſhillings, for every offence. Cs 

Sef7. 10. Recites that, Y/hereas the powers given by 
ſeveral turnpike afts are ineffefual for the purpoſes of digging, 
providing, and carrying materials for the uſe of the turnpike _ 
roads therein deſcribed, and alſo for the purpoſes of enlarging, 
diverting, and turning ſuch turnpike roads, and flopping up, 
ſelling, and diſpoſing of the old roads ſo to be diverted and 
turned; and alſo for the making, opening, and cleanſing of 
ditches and drains, and the cutting and pruning of heages and 
trees ; and alſo for the calling forth and compelling the per- 
formance of the flatute-duty which ſhall belong to ſuch turnpike 
roads : and whereas more ample powers, under proper guards 
and reftritiens, have been given, or may be given, fir the 
ſeveral purpoſes aforeſaid, by certain clauſes, proviſions, and 
regulations, contained, or to be contained, in the aft or atts 
of Parliament made, or to be made, for the amendment and 
preſervation of the highways in general (which highways 
comprehend and include turnpike roads); and it may be more 
beneficial to the turnpike roads, and to the public, if the ſur- 
veyors of turnpike roads were authoriſed, within their re- 
ſpeative limits, to apply part of the tolls and flatute-duty in 
carrying the ſaid powers into execution, for the uſe and im« 
provement of ſuch turnpike roads ; and enafts, That the 
ſurveyors of every turnpike road, within that part of 
Great Britain called England, ſhall and may, with the 
approbation of the truſtees of every ſuch turnpike road, 
apply any part of the tolls and ſtatute-duty ariſing to, 
from, or in reſpect of every ſuch turnpike road, in the 
execution of all and every the ſaid powers, clauſes, pro- 
viſions, and regulations, which are, or ſhall be contained 
in the ſaid a&t or acts of Parliament, for the amendment _ 
and preſervation of the highways, and ſhall and may 
execute and enforce the ſame upon and to the benefit and 
improvement of ſuch turnpike roads reſpeCtively, for the 
ſeveral purpoſes aforeſaid, as fully and wnply: but upon 
ſuch terms, under ſuch reſtriftions, and in ſuch manner 
and form, to all intents and purpoſes, as the ſurveyor of 
any pariſh, townſhip, or place, can or may do, or apply 
the ſame, by virtue of, or under ſuch aCt or afts of Par- 
liament. A TH | | 

By /ef. 51, When any materials ſhall be dug or got 
by the ſurveyor of any turnpike road, in the ſeveral or 
incloſed lands or grounds of any perſon or perſons, for 
the uſe of any turnpike road, by or under the authority 
of this act, or of the ſaid aft or afts, for the amendment 
and preſervation of the highways, fatisfaftion ſhall be _ 
made by the truſtees of ſuch turnpike road to the owner 
or occupier of ſuch lands or grounds, for the materials 
ſo to be dug or got, and alſo for the damages in carrpng 
away the ſame, in ſuch 'manner as fatisfadtion IS or ſhal 


—— 


be 


"IS. 2 © IF 


be required to be made for the damages occaſioned by the | 
digging, getting, and carrying away the materials in 
ſeveral or incloſed lands or grounds, bs virtue of the ſaid 
at or aCts for the amendment and preſervation of the 
highways. | | 

By /e@. 72. That the forms of proceedings relative to 
the ſeveral matters contained in this act, which are ſet 
forth and expreſſed in the ſchedule hereunto annexed, 


| thall be uſed upon all occaſions, with ſuch additions or 


variations only as may he neceſſary to adapt them to the 
particular exigencies of the caſe ; and that no objection 
ſhall be made, or advantage taken, for want of form in 
any ſuch proceedings, by any perſon or perſons whom- 
ſoever. 

By ſet. 73. Every conſtable, headborough, or tithing- 
man, refuſing or negleCting to put this act into execu- 
tion, or to account for and deliver any forfeiture or pe- 


nalty, according to the direQions of this aCt, and every 


ſurveyor of any turnpike road, and every toll-gatherer, 
and all other perſons employed, or to be empluyed, by 
truſtees appointed, or to be appointed, for the repairing 
roads, as do or ſhall receive ſalaries or rewards, who 
{halt wilfully negle&, for the ſpace of one week after the 
offence committed, to lay ſuch information upon oath be- 
fore one or more of his Majeſty's Juſtices of the peace for 
the limit wherein ſuch offence was committed, as by this 
a&t is directed, ſhall, upon due information made upon 
oath before one of his Majeſty's Juſtices of the peace for 
the ſaid limit, forfeit, for every ſuch negleR, the ſum of 
ten pounds. | 

By ſe. 74. No convidtion ſhall be had or made by 
virtue of this at, unleſs upon confeſſion of the party ac- 
cuſed, or upon the oath of one or more credible witneſs 
or witneſſes; and that any inhabitant of any pariſh, 
townſhip, or place, in which any offence ſhall be com- 
mitted contrary to this a, ſhall be deemed a competent 
witneſs, notwithſtanding his or her being an inhabitant 
of ſuch pariſh, townſhip, or place; and that any Juſtice 
of the peace may aft in the execution of this act, not- 
withſtanding he may be a creditor, or a truſtee for re- 
pairing and amending the roads on which any offence 
contrary" to this aCt fhall be committed. 

By /e. 75. In caſe any perſon or perſons ſhall reſiſt, 


or make forcible oppoſition againſt any perſon or perſons 


employed in the due execution of this aCt, or any parti- 
cular a&t made for amending any particular highway ; 
or ſhall aſfault any colleftor or colleCtors of the tolls in 
the execution of his or their office or offices ; or ſhall paſs 
through any turnpike gate or gates, rail or rails, chain 
or chains, or other fence or fences, ſet up, or to be ſet 
up, by authority of Parliament, without paying the tol! 
appointed to be paid at ſuch gate or other fence ; or 
{hall hinder, or attempt to prevent or obſtruct any ſuch 
perſon or perſons in the meaſuring or gauging the wheels 
of any carriage, or make any reſcue of cattle or other 
goods, diſtrained by virtue of this aCt ; or if any conſta- 
ble, headborough, or tithingman ſhall refuſe or neglect 
to execute any warrant granted by any Juſtice or Juſtices 
of the peace, purſuant to the directions of this a ; 
every ſuch perſon offending therein, and being convicted 
thereof, in manner aforeſaid, ſhall, for every ſuch of- 
fence, forieit any ſum not exceeding ten pounds, nor 
teſs than forty ſhillings, at the diſcretion of the Juſtice or 
Juſtices of the peace before whom he or ſhe ſhall be fo 


- convicted, to be paid to the ſurveyor of the turnpike 
roads where the offence was committed, and laid out in | 


the repairs thereof; and in caſe he or ſhe do not forth- 


with pay, or ſecure to be paid, the ſaid forfeiture, after 


ſuch conviction, then it ſhall and may be lawful for ſuch 
Juſtice or Juſtices of the peace to commit ſuch perſon or 
perſons to the common gaol, or houſe of correQton, of 
the county, diviſion, or place where ſuch offence ſhall 
be committed, there tov remain for any time not ex- 
cceding three months, unleſs the ſaid forfeiture ſhall be 
ſooner paid, | | Es TE 
By jet. 76. All penalties and forfeitures by this aQ 
impoſed, for any offence againſt the ſame, and all coſts 
and charges to be allowed and ordered by the authority 


of this a (the manner of levying and recovering of | 


H 16: 


which 1s not hereby otherwiſe particularly direQed 

be levied by Aiſtret and fale of the —_ and 0s Bl 
the offender, or perſon liable or ordered to pay the ſame 
reſpeQvely, by warrant under the hand and ſeal of fome 
Juſtice of the peace for the limit where ſuch offence 
negleC&t, or default ſhall happen, and ſuch order for pay- 
ment of ſuch coſts or charges ſhall be made, renderin 

the overplus of ſuch diſtreſs and fale, if any, to the party 
or parties, after deduQting the charges of making the 
ſame; which warrants ſuch Juſtice is hereby empowered 
and required to grant, upon conviction of the offender 
by confeſſion, or upon the oath of one or mote credible 
witneſs or witneſſes, or upon order made, as aforeſaid - 
and the penalties and fſorſeitures, coſts and charges, 


former, and the other half to the ſurveyor of the turnpike 
road where ſuch offence, negle, or default ſhall hap. 
pen, to be employed towards the repair thereof, unleſs 
otherwiſe directed by this at : and in caſe ſuch diſtreſs 
cannot be found, and ſuch penalties and forfeitures, or 
the ſaid coſts or charges, ſhall not be forthwith paid, it 
ſhall and may be lawful for ſuch Juſtice, and he is 
hereby authoriſed and required, by warrant under his 
hand and ſeal, to commit ſuch offender or offenders, or 
perſon or perſons, liable to pay the ſame reſpeQively, to 
the common gaol, or houſe of correction, of the limit 
where the offence ſhall be committed, or ſuch order, as 
aforeſaid, ſhall be made, for any time, not exceeding 
three months, unleſs the ſaid penalty, forfeiture, coſts, 
or charges, ſhall reſpeQively be ſooner paid : and if ſuch 
offender or offenders, or perſon or perſons, liable, or 
ordered to pay the ſame reſpeCtively, ſhall live out of the 
juriſdiftion of the Juſtice or Juſtices, hereby authoriſed 
to grant ſuch warrant, it ſhall and may be lawful for any 
Juſtice of the peace of the limit wherein ſuch perſon ſhall 


requeſt to him for that purpoſe made, and upon a true 
copy of the conviction whereby ſuch forſeiture or penalty 


coſts or charges, produced and proved by a credible wit- 
neſs upon oath, by warrant under his hand and ſeal, to 
cauſe the penalty or forfeiture mentioned in ſuch con- 
viCtion, or the coſts or charges mentioned in ſuch order, 
to be levied by diſtreſs and ſale of the goods and chattels 


or ordered to pay the ſame reſpeCtively, as aforeſaid ; 
and if no ſufficient diſtreſs can be had, to commit ſuch 
offender or offenders, or perſon or perſons, liable as 
aforeſaid, to the common gao], or houſe of correQion, 
of ſuch limit, for the time, and in manner aforeſaid. 

"7 ſeft. 77. No warrant of diſtreſs, unleſs otherwiſe 
direted by this aCt, ſhell be iſſued for levying any pe- 
nalty or forfeiture, cofts or charges, until fix days after 
the offender ſhall have been convicted, -and an order 
made and ſerved upon him or her for payment thereof. 


levied or recovered on the information of the ſurveyor of 
any turnpike road, or of any tol|-gatherer, or other per- 
ſon employed by the truſtees appointed for repairing the 


and not otherwiſe direCted by this a&t, ſhall go and be 
applied to the amending of the ſaid turnpike roads re- 
ſpeCtively, and to no other uſe or purpofe whatever ; 
any thing in this or any other aCt to the contrary not- 
withſtanding” | 

By /e@. 79. Every proſecutor or informer may, at his 
eleEtion, ſue for, and recover any forfeiture or penalty 
impoſed by this or any other a or aQs of Parliament 
made for erecting tucnpikes, or for repairing and amend- 
ing turnpike roads, in the manner hereaſter mentioned; 
that is to ſay, if the ſame ſhall not amount to- the ſur of 
forty ſhillings, it ſhall be recoverable only by informa- 
tion before a Juſtice of the peace } and if the ſame ſhall 
amount to forty ſhillings, or upwards, it ſhall and may 
be recovered either by information, as aforeſaid, or þby 
aCtion of debr, in any of his Majeſty's courts of record, 
in which it ſhall be ſufficient to declare that the defen- 
dant is indebted to the plaintiff in the ſum of 


— 


being forfeited by an a&, paſſed in the thirteenth year of 
; the 


when ſo levied, ſhall be paid, the one half to the in. 


inhabit, and every ſuch Juſtice is hereby required, upon 


was incurred, or of the order for the payment of ſuch 


of ſuch offender or offenders, or perſon or perſons, liable, 


By /ef. 78. Whatever: penalty or forfeiture ſhall be 


roads, and receiving falaries or rewards for their ſervices, 
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:-n of his preſent Majeſty, intituled, 4» a& to 
pen gg? pt, reduce into one aft of Parliament, the 


n bring, for regulating the turnpike roads 
*n that part of Great Britain called England, and for other 
purpoſes 3 and the plaintiff, if he recover in any {uch ac- 
tion, ſhall have full coſts: provided that there ſhall no! 
be more than one recovery for the ſame offence ; and 
that tefi days notice in writing be given to the party of- 
fending previous to the commencement of ſuch aCtion ; 
and that the ſame be brought and commenced within 
one calendar month after the-offence for which ſuch ac- 
tion is brought ſhall have been committed. _ 
By ſet. 80. Where any diſtreſs ſhall be made for any 
ſum or fums of money, to be levied by virtue of this- 


' a&t, the diſtreſs itſelf ſhall not be deemed unlawful, nor 


the party or parties making the ſame be deemed a treſ- 
paſſer or treſpaſſers, on accounr of any default or want of 
form in any proceedings relating thereto ; nor ſhall the 
party or parties diſtraining be deemed a treſpaſſer or treſ- 
afſers ab initio, on account of any irregularity which 
ſhall be afterwards done by the party or parties diſtrain- 
ing ; but the perſon or perſons aggrieved by ſuch irregu- 
larity may recover full ſatisfaCtion. for the ſpecial damage 
3n an aCtion on the caſe. | 
By /e&. 81. No plaintiff or plaintiffs ſhall recover in 
any action for any ſuch irregularity, treſpaſs, or wrong- 
ful proceedings, if tender of ſufficient amends ſhall be 
made by or on the behalf of the party or parties who ſhall 
have committed, or cauſed to be committed, any ſuch 
irregularity, or wrongful proceedings, before ſuch aCtion 
brought; and in caſe no ſuch tender ſhall have been 


' made, it ſhall and may be lawful for the defendant in 


any ſuch ation, by leave of the court where ſuch a&tion 
ſhall depend, at any time before ifſue joined, to pay into 
court ſuch ſum of money as he or they ſhall ſee fit; 
whereupon ſuch proceedings, or orders, and judgments, 
ſhall be had, made, and given, in and by ſuch court, as 
in other ations, where” the defendant is allowed to pay 
money into court. ; | | 

By /e@. 82. If any perſon ſhall think himſelf or her- 


| ſelf aggrieved by any thing done by any Juſtice or Juſ- 


tices of the peace: in purſuance of this act, except under 


| the particular circumſtances hereafter mentioned, and 


for which no. particular method of relief hath been al- 
ready appointed, ſuch perſon may appeal to the Juſtices 
of the peace, at any general quarter-leſſions of the peace 
to be held for the limit wherein the cauſe of ſuch com- 


plaint ſhall ariſe ; ſuch appellant firſt giving, or cauſing | 


to be given, to ſuch Juſtice, by whoſe a& or a&ts ſuch 
perſon ſhall think himſelf or herſelf aggrieved, notice in 


writing of his or her intention to bring ſuch appeal, and 


of the matter thereof, within ſix days after the cauſe of 
ſuch complaint aroſe, and within four days after ſuch 
notice, entering into recognizance before ſome Juſtice of 


_ the peace, with one ſufficient ſurety, conditioned to try 


ſuch appeal at, and abide the order of, and pay ſuch coſts 
as ſhall be awarded by the Juſtices at ſuch quarter-ſeſſions; 
and each and every Taltics of the peace, having received 


- notice of ſuch appeal, as aforeſaid, ſhall return all pro- 


ceedings whatever had before them reſpeCtively, touch- 
ing the matter of ſuch appeal, to the ſaid Juſtices, at 
their general quarter-ſeſſhons aforeſaid, on pain of for- 
feiting five pounds for every ſuch. negle&t; and the ſaid 


Juſtices, at ſuch ſeſſion, upon due proof of ſuch notice 


being given as aforeſaid, and of the entering into ſuch 
recognizance, ſhall hear, and finally determine the cauſes 
and matters of ſuch appeal in a ſummary way, and award 
ſuch coſts to. the parties appealing, or. appealed againſt, 
as they the ſaid Juſtices ſhall think proper, to be levied 
and recovered. as herein before direCted; and the deter- 
mination of ſuch quarter-ſeſſions ſhall be final and con-. 
clulive to all intents and purpoſes ; and no proceeding to 
be had or taken in purſuance of this a ſhall be recs thy 
or vacated for want of form, or removed by certiorari, or 
any other writ or proceſs whatſoever, into any of his Ma- 
Jeſty's courts of record at JYe/tminfler; any law or ſtatute 


_ to the contrary notwithſtanding. 


By /e. 83. No.ſuch appeal ſhall be made againſt any 


conviction for any penalty or forfeitute incurred by-vir- 
Vol, IL, ly bu 89. | 


FR 205 «© 20 | 


'tue of this a&t, unleſs the perſon convitted ſhall, at the 
time of ſuch conviRtion, if he ſhall be then preſent, i 
not, within fix days after, give, or rays to be given, 
notice of his or her intention to appeal, and at the ſame 
time enter into recognizance, or give ſecurity, with ſuf- 
ficient ſuretics, to pay ſuch penalty or forfeiture, in caſe 
ſuch convidtion ſhall be affirmed upon ſuch appeal ; and 

pon his or her giving ſuch ſ-curity, the farther proceed- 
ings for ſuch penalty or forfeiture ſhall be ſuſpended un- 
til ſuch appeal ſhall be heard and determined, | 

By /e&?. 84. Where any oath is hereby required and 
direted to be made or taken, the Juſtices of the peace 
of any limit, or the truſtees of any turnpike road (as the 
caſe may be), and according to the ſeveral juriſdictions 
herein given to them reſpeCtively, as aforeſaid, ſhall, 
and they are hereby reſpectively empowered to admini- 
ſter the ſame. | | 

By feet. 85. If any aCtion or ſuit ſhall be commenced 
againſt any perſon or perſons, for any thing done or 
aQed in purſuance of this a ; then, and in every ſuch 
caſe, ſuch aQtion or ſuit ſhall be commeniced or proſe- 
cuted within three calendar months after the fat com- 
mitted, and not afterwards ; and the fame, and every 
ſuch action or ſuit, ſhall be brought in the county where 
the perſon againſt whom ſuch aQtion or ſuit ſhall be com- 
menced doth ordinarily inhabit or refide, or where the 
fact was committed, and not elſ-where ; and the defen- 
dant or defendants in every ſuch aQion or ſuit, ſhaii and 
may plead the general ifſue, and give this act, and the 
ſpecial matter, in evidence, at any trial to be had there- 
upon, and that the ſame was done in purſuance and by 
the authority of this a&t : and if the ſame ſha!! appear to 
have been ſo done, or if any ſuch :iCtion or tuit ſhall be 
brought after the time limited for bringing the ſame, or 
be brought and laid in any other county than as afore 
mentioned, then the jury hall find for the 'defendant or 
defendants 3 or it the plaintiff or plaintiffs ſhall become 
nonſuit, or diſcontinue his, her, or their ation, after 
the defendant or defendants ſhall have appeared ; or if 
upon demurrer judgment ſhall be given agaiuſt the plain- 
tiff or plaintiffs, the defendant or defendants ſhall and 
may recover treble coſts, and have the like re:m:dy for 
recovery thereof, as any defendant br defendanis hath or 
have in any caſes by law. | | 

This a& is bound up with the highway a&t, contains 
a ſchedule of forms, and bath a table annexed. yogh 

By the 14 Geo. 3. cap. 36. it is declared; That the 
pronicon made by the a&t of the twenty-eight of his late 

jeſty, for continuing the ſeveral af&ts made for repair- 
ing and amending turnpike roads for five years, ſhall be, 
and continue in full force, and be as effetual to all ins 
tents and purpoſes, as the ſame ought to have been, if 
the acts of the ſeventh and thirteenth years of his preſent 
Majeity's reign, or either of them; had not been made. 

And that every perſon who hath received, or ſhall re- 
ceive any tolls, or other duties; at any turnpik + or toll- 
gate ; or who hath aCted, or ſhall aQ, in any other 
reſpe& under the authority of, and in execution of any 
of the powers of, any a or aQs of Parliament ſo con- 
tinued, or intended to be continued, by the twenty- 
eighth of his late Majeſty; ſhall be indemnibed. 

By the 14 Geo. 3. cap. 57. reciting the clauſe in the 
13th, whereby it is provided, that no perſon ſhall be 
liable to pay toll at any toll-gate erected, or to be ereft- 
ed, acroſs' or on the fide of any turnpike road, or be 
ſubje& to any penalty for any carriage, horſe, or beaſt; 
which ſhall only croſs ſuch road, and ſhal] not paſs above 
one hundred yards thereon, except over ſoine bridge 
erected at a conſiderable expence by the truſtees of ſuch 
turnpike road ; which proviſion, as it takes away or Icfens 
the tolls of certain toll-gates erected by the authority or di- 
rection of former aQs of Parliament, at certain places in 
ſuch as ſpecified ſor that purpoſe, is detrimental to 
many turnpike roads, and highly injurious to perſons who 
have lent money on the ſecurity of ſuch tollsz it is 
 enated, that the recited proviſion ſhall be repealed, ſo 
far as the ſame affects any toll-gate direfted or authoriſed 
'to be ſet up at any place particularly ſpecified and men- 


tioned in any act of or ama for repaiciog any high- 
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way or road, paſſed before the making of the ſaid act of 


the thirteenin year of his preſent Majeſty's reign. 

, By the 14 Geo. 3 cap, '82. reciting another part of 
13 Ge2.'3 it is enacted, that ſo much of the recited act, 
as impowers the truſtees of any turnpike road to receive 
and take the additional toll of twenty ſhiflings for every 
hundred weight, which any waggon, cart, or carrtage,' 
tog2ther with its lozding, ſhall weigh, at any weighing en- 
gine, over and above the weight allowed thereby ; and 
alto fo much thereof as permits any waggon, cart, or 
carriage, after having been weighed as aforefaid,' to be 
drawn by an unlimited number of horſes ; ſhall be, and 
is hereby repealed, 

And that'it ſhall be lawful for all truſtzes, appointed 
by any act, for the repair of any turnpike road within 
tizat part of Great Britain called Eno/and, or any five or 
more of them, or for aay perſon properly empowered by 


any five or more, to receive, over and above the tolls. al- 


realy granted, or hereafter to be granted, the following 
fums of money, as ad%itional tol's for every hundred 
weight of one hundred and twelve pounds to the hun- 
dred, which any waggon, cart, or carriage, together with 
the lading thereof, ſhall weigh, at any weighing engine, 
over and above the weights by the before recited act al- 
lowed to each of them reſne<tively ; that,is to ſay, for the 
firſt and ſecond hundred of ſuch overweight, the ſum of 
three pence for each hundred ; for every hundred of ſuch 
overweight abyve two hundred and not exceeding five 
hundred, the ſum of {ix pence; for every hundred of 
ſuch overweipht above five hundred, and not exceeding 
ten hundred, the ſum of two ſhillings and (ix, pence ; for 


every hundred of ſuch overweight 2bove ten hundred, and. 


not exceeding fifteen hundred, the ſum of five ſhillings ; 
and for every hundred of ſuch overweight, above ſifteen 
hundred, the ſum of twenty ſhillings ; which ſaid addi- 
tional toll or duty hereby granted and made payable at 
any weighing engine, as aforeſaid, ſhall and may. be 
levied and recovered in any of the caſes aforeſaid, upon 
any perſon liable thereto, or upon his, or her goods or 
Chattels, who ſhall, atter demand made thereof, refuſe, 
or neglect to pay the ſame, in ſuch manner as any other 
toll or duty payable at the ſame toll-gate or bar, where 
any fuch engine ſhall be ereCted, is, or ſhall he by law 
to be levied ani recovered ; and the money ariſing from 


 fuch additional toll or duty, ſhall be applied to the repairs 


of the turnpike road where the ſame ſhall be colleCted. 
And that no waggon, cart, or carriage, employed only 
111 huſband:y, and carrying only manure or lime, for the 
improvement of land, or hay, ſtraw, fodder, or corn un- 
thr-ſhed (except hay or ſtraw carried for file), ſhall be 
weighed at any weighing engine now ercCted, or here- 


aſter to be erected. 


And, that the truſtees of the ſeveral turnpike roads 


within ten mijes of the cities of £:ndgn and /Peftminfler, 


and the borough of S;uthwark, may, at their general or 
quarteriy meetings, lower the - ſeveral additional tolls 
hereby direQed-to be taken for overweight. 

And recitin?, that whereas the-exemption from toll in 
the before recited act, given to wazgons, Carts, and car- 
riazes, moving. uyon rollers of the breadth of fixteen 
incu2s on each lide thereof, with flat ſurfaces, during the 
term of one year only, is found not to be a {uſſicient en- 
couragement to intuce perſons to erect and make uſe of 

the ſame, 1 18 enacted, that all fuch woggons, carts, and 
carriages, fhall, for and during the term' of five years, 


10 ve computed from the twenty-ninth day of September, 


1774, be permitted to pals, or be drawn upon any turn- 
pike roal, toll free: and from-and after the expiration 
of ſuch term, then to pay half toll only, as direed by 
the before recited aCt. | 

By 16 Gee. 3. cap. 39. the clauſe in 13 Geo. 3. whereby 
it 1s enacted, that the tire of the wheels of all waggons, 
watins, carts, ant a}l other carriages, to be uſed on any 
turnpixe road, ſhall be counter ſunk, by placing the ſame 
un the {ellies, in ſuch manner, that the nails ſhall not 
mile above the ſurface, and that the fole or ſurface of the 
wheels ſhall be quite fat, is repealed. | 

And reciting, that whereas by. the ſaid aCt it is provid- 
el, tat no perion ſhall be:allowed to take the benefit of 


| certain exemptions in the ſaid aft, or have the power of 


compounding” for \tolls, in reſpe& of carriages liaving 
the fellies of the wheels thereof of the breadth or gauge 
of ſix inches vr wigs! unleſs the fſellies, and the wie 
upon ſuch ſellies, ſhall be flat, | 

And reciting, that' dovbts may ariſe concerning the 
conſtruction of the provifion, which, according to the 
{triEt ſenſe of the words, cannot be complied with, it is 
enacted, that all wheels of the breadth or gauge of fx 
inches, or vpwards, the feJlies or tire whereof ſhall nor 
deviate more than one inch from a flat ſurface, ſhalt be 
deemed and taken to be flat, | 

An1 16 Geo, 3. cap: 44. reciting a clauſe in 1% Geo, 
3- where It 1s enacted, that double toll ſhall be paid for 
the paſſage through turnpike gates of all carriages having 
the fellies of the wheels thereof of Iz{s breadth or gauge 
than fix inches from fide'to fide, it enacts, that ſo much 
of the act, as enacts, that the truſtees, or ſuch perſon 


| or perſons as are authoriſed by them, ſhall demand. aud 


take, for every waggon, wain, carf, or carriage, having 


than fix inches from fide to fide, at the leaſt, ot the 
bottom or. fole thereof, and for the horſes, or Leatfts cf 
draught, drawing the ſame, from and after the twenty=- 
ninth day of- September, 19776, double the tolls or dutics; 


which are, or ſhall be payable ſor the ſame reſpeQively, 
by any act, before any ſuch wigpon, wain, cart, or car-' 


riage reſpechtively, ſhall be permitted to paſs through any 
turnpike gate or gates, bar or bars, where tolls ſhall be 
payable by virtue of any ſuch aQts, ſhall be ſuſpended 
until the twenty-ninth day of September, 1778, * 3 

And, that it ſhall be Jawful for ſuch truſtees, and they 
are required to reltaſe all leflees of tolls within their re- 
ſpeQivejuriſd'Qions, from their reſpeCtive contraQs, at 


the end of the current year, if ſuch leſlces ſhall defire the 


ſame. 
{tghwoumnen,” A reward of 40/7. is: given ſor the ap« 
prebending and taking of a highwayman, to be paid 
within a month after conviction, by the ſheriff of the 
county, &c. '4-& 5 Hl. & Ma, c. 8. See Felon, 
aobvery. OY 
VYiglecs. See Game, Hoſndovs, of ER | 
iis teftibus. Theſe words were anciently added in 
deeds after the 1m cajus ret te//irmonium, and written with 
the ſame hand as the deed, which witnciles were calle, 
the deed read, and then their names entered : and this 
clauſe of Þ!7s teftibus in ſubjefts deeds continued till the 
reign of Hen. 8. but now 1s quite left oif, Co. en Lit. f. 6, 
Hinde, (John, ſerjeant at Taw) The manor of Burle- 
was, how aſſured to him and his heirs, 34 & 235 Hen. 8. 


cap. 24+ | 


14 


Hindeni homines, A ſociety of men, ſrom the Sax; 


Hindene, focietas : for in the time of our Saxon anceſtors 


middle, and highef?, and ' were valued according to the 
claſs they were in; that is, if any injury was done, fſa- 


[ tisſaCtion was to be made according to. the value or 


worth- of the man to whom it was done. "The /:w-/? 
were thoſe who were worth ten pounds, or two hun- 
dred ſhillings, and they were called vir! ducentcn, Or 
trwyhendemen, and their wives, trwwyhindas ; the middle 
were valued at ſix hundred ſhillings, and were called 


Txhindemen, and their” wives fxhindas the higheft were 


valued at twelve hundred ſhillings, and were called 
twelfhindemen, and their wives twelfhingas, Bromps 
Leg. Alfredi, cap. 12. 30, 31, 32. See TYihind; and 
© weluehindi, 

Ine, (Sax.) a ſervant, or: one of the family; but 13 
is now taken 11 a more reſtrictive ſenſe, ſor a tervant at 
huſbandry; and the maſter -hine, he that overſces the re{t, 
Stat, 12 R. 2: cap. 4o 1, 

Hinefare, 'or heinfare, (from the Sax. hine, a /cr- 
vant ; and fare, a gitng, or poſſage.) the loſs or depar- 
ture of a ſervant from his maſter. 8&7 gurs cccrdit hanitiien 
Regis & facit heinfaram, det Reg? xx8, &c. Dometdays 
tit. Arcenfeld. So in Domeſday. Dui pacem Regis, &c- 
centum ſol, emendabat & tantundem dabat qui foreſtel! vel 


JYine-geld, 


the fellies of the wheels thereof of lefs breadth or gatge - 


all men were ranked into three claſſes, the /5we/?, the 


heinfare faciebat, Hiſt, Ang!. Scriptores, a Dr. Gale, 
| fol, 172 GE ob | 


wv 
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Hine-geld, S/gnificat quietantiam tranſgrefſionts illate in 
feroum tranſgredi-ntem, MS. penes Arth, Trevor, Arm. ., 

{rciſcunua, The diviſion of an talieritance among 
the heirs.  Goldm. Di#. attis Hirciſcundzz, Cowel!, e4:r. 
1727- See 2LQ1IN, M | 

11d, Domeſlica vel int» infeca familia. 
12 Edw. 2. Ebor. 48, MS. | 

Ipireman, A ſubject; from the Sax. Hiray, cbedirc. 
But it ſeems rather to fignify one who ſerves in the King's 


Later Plas Frin. 


hall to guard him ; from the Sax. hd, aula, and man, 


om, Da Freſne. - Cowell, edit. 1727« 
11ct, or Burſt, Alive wood, Domeſday. 
Tyitie, See Ynthe. 


13ajo:dfocaa, 'The Lords's proteion ; from the Sax. 
Hlafnd, dominnus, and ſocn, libertas. Nec dominus homii 
libero hlaſordfocnam probibeat, Leg. Adelitan, cap. 5. 


* 
Ly 


Piaſocier, The benefit of the law z from the Sax. /aga, 


bes, 1nd focny liberiar, | 
Olot?, An unlawſul company, from. feven to thirty- 
five, 2wu de bloth fuerit accuſatus, abneget per centum 


&/gint! hidas, vel fic emendet ; that is, he who is accuſed! 
for being at an unlawful rout, Jet him purge himſelf 2-2 


ſucramentatious quot 1s qui 120 hidas @/limatur ; or, let bim 
clear himſelf by a mulct, which is called  bletLbota. 
Cowell, edit. 1727. | 

Plotzbote, A mulAt ſet on him who is in a riot. 
From the Sax. hloth, turma, and bote, compen/atio. | 

ÞPoaſt-imer, An ancient gild or fraternity at Newca/?'e 
pon Tyn', who dealt in ſea coal ; they are mentioned 
{lat. 21 Fac 1.. cap..3; | | 

1 abiecs, or J8diics, ( Hobelarit) Erant milites grega- 
rii, evi armatura & mediocrt equo, ad omnem motum agi't, 
fab Evardo 3. in gallia merentes. Digti Cut rear) ve! ab 
i/tinſmadr equo, an hobby appeliato, vel potius a gal, hobille, 
tunica. Tabule claſſes deſcribentes in exercitu ejuſdem Edwardi 
Caletem o//zdenites, anno 1350. fic babent, Sub cemite Kil- 
darix, bannerets 1, knighty 1, e/quires 38, hobilers 27, &c. 
"Theſe were light horſemen, or certain tenants, who, by 
their tenure, were bound to maintain a little light nag for 
certifying any invaſion, or 1uch like peril towards the fea 
ſide, as Portſmouth, &c. of which you may read 18 £2. 3, 


flat. 1, cap. 7. & 25 ejuſriem, fiat. 5. cad. 8, and Cam. 


Britan, fol. 272. Duravit vocabulum uſque ad etatem H. 8. 
fays Spelman. Gentz darmes & hobelours. See Prin's Ani- 
mad, cn 4 Injt. f- 307. Hobelerics, Rot. Parl. 21 Edw. 3. 
Sometimes the word ſignifies thoſe who uſed bows and 
arrows, vV:2. Pro warda muris tempare guerre, pro hobera- 
Tits fagtttarus inveniends, 3c, Thorn, Anno 1364. - 50 
in the idnaſtic. Pro munitione &I apparitibus haminum ad 
ama hobelatioium fſagittariorum. Cowell, edit. 1727. 
Yoreus ſali-, It ſeems to be a hoke, hole, or leſſer pit 
of falt. in which habuit Rex Edwardus, domus X1. 
& in v, plateis habebat Rex E. ſuam partem, [n Tepewick 
puteo hiv. faline & 11. hocct reddunt vi. ſol. & viite denar, 
in alio puteo Helpzris vii. ſaline. Un tertio putes Mi- 
celmic Xit. /u/ingp o& it. partes de 1, hocco reddebant vi. 
folidis & vii. denarics —— Ex Libro Domeſday, Wor- 
ceſterſhire,. EE; 
wIIckiettsz, 


or Parquetenur, Is an old French word for a 
k1obt of the polt, a decayed man, a baſket carrier. 3 
Part. Tnfl. f. 175. Due nul enquerelant neu reſpaignant ne 
feit ſurpris neu cheſin per hockettours, parent que la verite 
ne foit enſue. Stat, Ragman. Cowell, edit. 1727. _ 
Dock-Tueſearn-Ncney, Was a duty given to the land- 
lord, that his tenants and bond-men might ſolemnize that 
day on which the Englih maſtered the Danes, being the 
ſecond Tueſday after Ea/ter week. Cowell, edit. 1727. 
_ 120g2, goggta, hogiums herch- A mountain or hill. 
From the Germ. hoegh, altus; or from the Sax. hou, 
7.213, the g being changed into uy. Edwinus mmvenit quen- 
Gam collem && hogam petroſam, & 1ibi edificavit quandem 
am quam vacatit Stanhogiam, poflea Stanhow, 7. e. mon- 
tor lapideſum Du Freſme, Cowell, edit. 1727, _ 
Qogatier, A little hog. In legibus Fore/tar, Scatic, 
wp. 7. ijle et modus pannagit, viz. De qualibet- cindra, 
le. De decem pords, Rex habebit meliorem porcum, & fo- 
Veftarius unum hogaſtrum. It ſignifies alſo ſheep. Ter- 
Fleta, lib. 2. 


trum avile pro hogaſtris anatis & juvenibus. 
Cap. 79, 


(LE (3-4 
A D3Iange; 
und night own edervani,,as be; that comes. guciiwiſe to 

[0 11k or: hgufe,%gnd Hes there. the (third night, .after 

| which he iS-agogumed ol. big laaplg- 3, whoſe, hope he 
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ligth.z aud- it hg offegd the King's, peace, his hoſt pruit 
ve anfwerable-fos him, Bradton; lib, 3. tract. 2. cap. 10. 
'n the laws of {yguiphus, Tet forgh by Lambard, be, is call- - 
ed Loenving, where you. may -read. more .of; this matter, 
| Corvelty edits 1727+ See UND mgyzt ane inc. 
DLrgacrie, yaggattier, A ftheep. of the ſecond year, 
| ——gni primo computa P3ſignarm wats ſunt agwi vocantur 
\ ſecu:4o are hoggallrh { it iconjungurtur multenes gum mul- 
\ temius, & burtardi cum hugtargis, & ſemeile cum ovibus : 
| Regula computi domus de Farcndon. MS.—— Centum 
oves paſcantur, ſcilicet, multenes cum  multonibus, matrices 
enm matricahs, hogacii cum hogaciies Cartular. Abbat, 
(7/a/tgng AZS. fel. 48., a. And indeed..in many. eſpe- 
clally the northern parts of E1:g1:94, ſheep after they Joſe 
the mame .qt lambs, .are Cailcd, legis as int Kent, tags. 
COERCE. Eo Cit Eun ananns cot | 

LegTrad, Is a menſure of wine, oil, &c. containing 
halt a pipe, the fourth part of a tun, : or flixty three 
gallons... Stat., 1 R. 3. c. 13. . See Darrel, LH 

109 30%" Hegietus, A hog or ſwine, beyond the 
growth of a pig. - Porcell; primo compato pojtquam nat 
funt wocautary Afecunda, compoto hoggi vacantur. Reguli 
Compoti Domus de Farendon, MS.——Selvent eadem 
die pro poerca juperanniuausiunum: denarium,. & pro: bogi- 
efto dimidii ann unum obolum, © Cartular. Radingeſ. MS. 
lol. 221. as X MS Ep TILA 

1J085,.and hogs fleſh, See Ea'tle, Dwine. | 

Yoheda!n, otherwiſe called cct-Tue/dazy, Dies 1fartis 
quam, quinderam _paſuhe, vacant, the ſecond Tueſdoy after 
Eafler [Peek A day fo remarkable in ancient time, ,that 
| have ſcen a, leale without date, reſcrving ſo much ret. 
payable {4 duos anni t:rmines, ſcil. ad le Hokeday, &, ad 
fteftum Santi Vich. Et: ad feſlum St. Mich. cm tenere 
viluerit feneſcailus curig de la Hele, habebit de celerarig 
quingue albas panes & coftrellas ſuos plenos cervifie, & ad 
dem feſium pro curia de Kineridone de privilegits. tenen- 
dis; habebit-tatidem &' s (a. Hokeday: t:tid.m.: Mon. Angl. 
2. par. f. 550. b. And in the accounts of AJagde.en 
College in Oxford there is yeaily an allowance pro muliert= 
bus hockanitbus, in ſure manors of theirs in Zan ſhire, 
where the men hock the women on Znday, and & contra. 
on Tueſday. See YBerk-Eurluan- ion. The mean=- 
ing of it is, that on that day the women in merriment 
ſtop the ways. with ropes, and pull paflengers to them, 
defiring ſomething to be laid out in pious ules. Cowe!h" 
edit L9276 © | | 

! Sivou:n, St. Andrew's pariſh, Hoibcurn, how to be 
afleſled, Jo Gere. 2. © 3. ſe 72. oe 

{)0ides, Bailifls of a town or city, from the Sax. 
hold, i. e. ſummus, prepoſituss Others are of opinion 
that it ſignifies a general 3 for hs/d in Saxon doth alfo lg- 
nity /aummus imperator. C:mitis Weregildum, 7. e. a/itma- 
tio capitis, eft 15 millia trympja, hoidis & jummi preps 
fit quatuor millia thrynipſa. Leges Aluerd. "de Weie- 
gildis. wu . PD | 
Yolding over a term, &:. Lands were deviſed to. 
A. till 800 /. raiſed. Reſolved, that if the heir at law, 
or he in reverſion or remainder, in cafe of leaſe or limi- 
tation. of a life, enters upon A. or on him to whom the 
lands are deviſed or limited, and expels him, it 1s. in the 
eleEtion. of him. ſo expelled, either to bring his ation 
and recover the mean profits which ſhall be accounted 
parcel of the ſum, or he may re-enter and hold over till 
he ſhall levy the entire ſum, not accounting the time of 
his expulſion. But otherwiſe, if the expulſion, was by a 
ſtranger. 4 Rep. 82, Mich. 41 & 42 Ez. Curbet's 
caſe. ho a is 6 ES $:c. 
There is a difference between. an elegit and a ſfatute- 
merchant ; for in an e/egit he cannot hold over; but upon 
a ſtatute-merchant he may, becauſe the extender is to have 
his charges and expences over and above the debt, which 
are not to be recovered upon the elegit, Arg. ich, 
1656, Hard. 80, cites 4 Rep. 67. b. Fulwa;d's caſe, Dee 
| fient, Þtatute. | | 
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Holm, (Sax.) Hulmus, inſula amnica, A river ifland, 
according to Bede; or plain grafs nd upon water- 
fides, or. in the water, according to Camden. Cum duzbus 
holmis in campis de Wedone. on. Angl. 2 par. fel. 226. 


' b; Therefore where any place is called by that name, 


or where this ſyllable is joined with any other in the 
names of places, it figniffes a place ſurrounded with wa- 
ter; as the Flatholmes, the Stepholmes, near Briſtc] : but 
if the ſituation of the place is not near the water, then 
it may ſignify a hilly place; for hom in Saxon, is in 
Engli/þ an hill or cliff, Cowell, edit. 1727. 

bit, (Sax.) A wood or grove: wherefore the names 
of towns beginning or ending with holt, as Buckholt, Sc, 
denote that formerly there was great plenty of wood at 


thoſe places, 


Holp-days and fafting-days. Afizes may be taken in 
Advent and Lent, St. e/tm. 1. 3 Ed. i. c. 51. 

Shewing of wool prohibited on Sundays, &c. 28 Ed. 3. 
©. 14+ Fs > 

Fairs and markets not to be kept on Sundays and prin- 
cipal feſtivals, except four Sundays in autumn, 27 2. 6. 


+ 5. 
| | OR TEN in London not to ſell or fit on their goods 


on Sundays, &c. 4 Ed. 4. c. 7- 1 Jac. 1. c. 22. 1. 19, 
Days to be obſerved as fiſh days, 2 & 3 Ed, 6. c. 19, 


T WS 
What holy-days and faſting-days ſhall be kept, 5 & 6 


s El. c.s. + 14, 15. 36 
 Ed.6. c. 3. 


Penalty of not reſorting to church on Sundays and holy- 
days, 1 El. c. 2. /. 14. | 

IVedneſday not to be a fiſh-day, 27 El, c. 11. | 

ViRuallers prohibited to utter fleſh on fiſh-days, 27 E!, 
&. IT. | 

The penalty of eating fleſh on fiſh-days diminiſhed, 
35 El. .c. 7. f. 22. | : 

Regulations of licences to eat fleſh in Lent, 1 Fac. 1. 


6. 29, ES | | 
| The fifth of November to be kept as a day of thankſ- 


giving, 3 7ace b. Cc. 1. ; 
The puniſhment of uſing ſports on the Sunday, 1 Car. 
L.- 6 8 | | 
Carriers, drovers, butchers, or higlers, not to travel or 


expoſe meat on the Sunday, 3 Car. I. c. 2. 29 Car. 2. 


Co 7, =D 

The 29th of May to be an anniverſary thankſgiving, 
12 Car, 2. c. 14+ | 

The 3oth of Zanuary to be kept as an anniverſary day 
of humiliation, 12 Car. 2. c. Joe /. I. 

The 2d of September to be annually kept as a faſt in 
London, 19 Car. 2. c. 3. f. 28. | 
| No wares to be expoſed to fale on the Sunday, 29 


Car. 2. Ce 7. 


Except viCtuals in inns, &c. or milk, :b:d. /e7, 3. or 
mackarel, 10 & 11 MW. 3. c. 24. /- 14. 

Coachmen or chairmen may ply on the Lord's day, 
notwithſtanding the 29 Car. 2» c. 7. 9 Ann. c. 23. |. 20. 
Perſons not to travel in boats, &c. on the Sunday, 29 
Car. 2, Co'7, | 2. : 

The Yule Yacance in Scotland, reſtored, 10 Ann, c. 13. 
repealed 1 Geo. 1, c. 28, See Calcndar, 

olphead, Rock ſalt may be uſed in its ſalt-works, 

6 Ann. c. 12. . 2. | i = 

Homage, ( Homagium,) Probably derived from homo, 


| becauſe when the tenant does this ſervice to his lord, he 


fays, 1 became your man; it is alſo called marbood. Co. 
on Litt. fol. 64» The French word imports as much as 
fodes clientelaris; for in the original grants of lands and 
tenements by way of fee, the lord did not only tie his 
tenants to certain ſervices, but alſo took a ſubmiſſion, 
with promiſe and oath, to be true and loyal to him as 


their lord and benefator. This ſubmiſſion was and is 


called homage, the form whereof you bave in the ſecond 
ſtatute 17 Ed. 2. in theſe words, when a freeman ſhall 
do homage to his lord, of whom he holdeth in chief, he 
ſhall hold his hands together between the hands of his 
lord, and ſhall fay thus ; 7 become your man from this day 
forth for life, for member, and for worldly honour, and 


ſhall owe you my faith, for the land 1 hold of you, ſaving 


H OM 
the faith that 1 owe wnto cur Sovereign Lord the King, ant 
to mine other lords. And in this manner the lord of the 
fee, for which homage is due, taketh homage of Every te. 
nant as he cometh to the lend or fee, Glanvil, lib, g., cj. 
except they be women. who perform not homage, but by 
their huſbands. Yet £Fzherbert in his Nat. Brev. f. go. 
ſaith the contrary. T he reaſon of this, Skene giveth J+ 
| verb. fignif. verbo Femagium, becauſe homage ſpecially 
 concerneth ſervice in war, He faith alſo, that conſe. 
crated biſhops do no homage, but only fealty ; and yet we 
find the archbiſhop cf Canterbury do himage on his kneeg 
to our Kings at their coronation; and it hath been helg, 
that the biſhop of Soder in the 1//e of Man, was homager to 
the Earl of Derby. And in the Reg. Orig. fol. 296. thay 
a woman taking livery of lands holden by Knight's ſer. 
vice, muſt do homage, &c. Concerning the homage of 
conſecrated biſhops, read Futbecke, fol. 20. in theſe 
words : by our law a religious man may do homage, but 
may not ſay to his lord, Ego devenio homo veſter, becauſe 
| he hath profeſſed him/elf to be only God's man ; but he 
may lay, / do unto you homage, and to you ſhall be faith. 
| ful and loyal. See of this Britton, cap. 68. H:moge is 
alſo taken in ſome caſes to lignify the particular place or 
diſtrict where the ſervices are to be performed, as thus, 
viz. Henricus Rex, &c. 8! abbas de Ramſey poterit mon- 
flrare quod nullus anteceſſorum operaſſet ad hominium de 
Brampton. Bradton, ib. 2. cap 35. par. 12. Pleta, 
lib. 3. £16, 17, Homage is either new with the fee, or 
anceſtre), that is, where a man and his anceſtors, time 
\ out of mind, have held their lands by homage to their 
lord, whereby the lord is tied to warrant the land unto 
| his tenant. "This homage is uſed in all other countries as 
well as our's, and was wont to be called Hominizm, 
| See Hotoman de verbis feudalibus, verbo Home. Skhene 
| divides it into Ligeum & non ligeum, de verbo fignif. verbo 
Fiemage, for which ſee Litege ; and Hetmman, diſputatione 
| de feudis tertia. Flomage is ſometime uſed for the jury 
in a court baron, Smith de Rep. Arg. lib. 2. wp. 27. 
| The reaſon is, becauſe it confiſteth moſt commonly of 
ſuch as owe homage unto the lord of the fee; and theſe, 
by the Feudifls, are called Pares curiz. Of this homoge 
' you may read in the 29th chapter of the Grand cu/tumary 
of Normandy, and others not uſed by us See farther in 
| Hotoman diſputat. de feudis, pag. 801. read Shene de wer, 
Jgnif. tit. Homagium, to whom you may alſo add a large 
| diſcourſe in fpeculo Durandi, commonly called Speculator 
among the Crvilians, tit. de Feudis, The ſteward of the 
lord may take fealty, but not homage. Cowell, edit. 17 27. 
See the ſtat. 12 Car, 2. cap. 24. | 
| Homage anceftcel, Is, where a man and his ance/?ors, 
time out of mind, held their land of their lord znd his 
anceflors by hamage ; and if ſuch lord have received 
\ hamage, he is bound to acquit the tenant againſt all other _ 
lords above him of every manner of ſervice; and if the 
| tenant hath done homage to his lord, and is impleaded, 
and vouches the lord to warranty, the lord is bound to 
warrant him ; and if the tenant loſe, he ſhall recover in 
value againſt the lord ſo much of the lands as he had at 
that time of the voucher, or any time after. To this 
effet Littelten; upon which Cote ſays, in his example 
here put, There muf! be a double preſcription both in the 
blood of the lord and the tenant; and therefore I think, 
| there is little or no land at all at this day holden by homage 
anceſtrel. Yet (as one avers) in the manner of //:tney 
in Herefordſhire, whoſe lord is of the ſame name, and 
the family has continued there many ages, is one ///!, 
a tenant, who can preſcribe to hold his land of Themes 
 Fhitney, eſq. the preſent lord, by homage anceſirel. 
| Cowell, edit. 1727. | 

Homage jury, Is a jury in a court baron, conſiſting 
of tenants that do homage to the lord of the fee ; and 
thefe by the feudiſts are called Pares cutie : they in- 
quire and make prefentments of defaults and deaths of 
tenants, admittances, and ſurrenders in the lord's court 
&c. Kutch. | 

YHomager, One that does, or is bound to do hamrge 3 
As the biſhop of Szder in the 1/le of Idan way ſaid to be 
hemager to the Earl of Derby, See $omage, 

2 | | 
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H O M 


Homaglo reſpectuando, 1s a writ direted to the 
 eſcheator ; commanding him to deliver ſeifin of lands to 


the heir that is of full age, notwithſtanding his homage 
not done, which ought to be performed before the heir 
has livery, or his lands ; except there fall out ſome tea- 
ſonable cauſe to hinder it. F. N. B. fel. 269. 
Homagium reddere, To renounce homage, when the 
vaſſal made a ſolemn declaration of diſowning and defyin 
his lord. For which, there was a ſet form and methoc 
preſcribed by the feudatory laws. ltem reddere poterit 
Domino ſuo homagium ſuum, ſimul cum tenemento, propter 
capitales inimicitias, ut liberius proſequatur apellum ſuum, 
& ſic diſſolvitur homagium. Braeton, [tb. 2. cap. 35. 
7 35. This is the meaning of that paſſage in Richardus 
Huſtaidenſis de Bello Standard, p. 32t., Jtaque Robertus 
reddito homagio gued et fecerat— —ad ſuos ſocios rever ſus 


oft. And of Matt. Pariſ. ſub anno 1188. Tunc Rex. An- 


glorum Reg: Francorum fectt homagium, quia in principio 
hujus guerre homagium /auum reddiderat Reg! Franciz. 
Cowell, edit. 1727-+ Rs 

Homſoken, or Hamſoken, and Hamſoca, (from the 
Gax. ham, i. e. domus, habitatio, and ſocne, libertas, im- 
munitas,) Is by Bra#7on, 1h. 3. trad. 2. c. 23. thus de- 
fined : Homeſoken dicitur invaſio domus contra pacem Do- 
mini Regis, vel inſultus facius in domo extra pacem Domimt. 
It appears by Ra/?al, that in ancient times ſome men 
had an immunity to do this. 87 guzs hamſocam violaverit, 


Jure Aaglorum Reg: emendet 5 libr. LL, Canuti, cap. 39. 


Hamſoken 2/? quod prior tenebit placita in curia ſua de his 
qui ingrediuntur domum vel curiam alicujus ad litigandum, 
wel furandum, vel quicquid aſportandum, vel aiiquad aliud 


faciendum, contra voluntatem tllius, qui debet domum vel 


curiams Ex Reg. Priora, de Cokesford. See Ham- 
ofen- | 
; Homeſoken, Is alſo the privilege or freedom which every 
man hath in his houſe ;-and he who invades that freedom 
is properly ſaid facere homeſoken, This I take to be what 
we now call burglary, which is a crime of a very heinous 
nature, becauſe it is not only a breach of the King's 
eace, but a breach of that liberty which a man hath in 
Fi houſe, whicn, as we commonly ſay, ſhould be his 
caſtle, and therefore ought not to be invaded. Bragon, 
Du Cange. 
[t is alſo taken for an impunity to thoſe who commit 


\ this crime, viz. Homeſoken, hoc e/t, quietus efJe de amer- 
ciamentis pro. ingreſſu hoſpitii violenter & ſine licentia, & | D 


contra pacem Regis, & quad teneatis placita de hujuſmodi 
tranſgreſſione in curia ve/tra, W. Thorn. p. 2030. vee 
WYamſ2ken, | $f 

Homicide, ( Homicidium,) Is the killing of a man, 
and is divided into voluntary and caſual : Homicide vo- 
luntary is that which is deliberate, and committed of a 
ſet purpoſe to kill ; caſual is done by chance, without any 
intention to kill, Homicide voluntary is either With pre- 
cedent malice, or without. The former is murder, and 
3s a felonious killing through malice prepenſed of any per- 
ſon living in this realm, under the King's protection. 
IV-et. par. 2 Symbol. tit. Indifments, f. 37, &c. uſque 51. 
where you may ſee divers ſubdiviſions of this matter. 
Bratt. lib. 3. tra. 2. 
Britton, cap. 5, 6, 7. | 

Offences againſt the life of a man come under the ge- 
neral name of homicide, which in our Jaws ſignifies the 
killing of a man by a man. 1 Hawk. P. C. 66. Brac- 
ton, lib, Jo C. 4+ pe ON 

Homicide, properly ſo called, is either againſt a man's 
own life, (called /e/f-murder, or felo de ſe,) or the life of 
another. Homicide againſt the life of another either 
amounts to felony, or does not. That which amounts not 
to felony, is either ju/trfiable, and cauſes no forfeiture at 
all, or excuſable, and cauſes the forfeiture of the party's 
goods, 1 Hawk, P.C, 67, 69. | 


Ii. Of ſelf-murder, or felo de ſe, 
2. Of juſtifiable homicide, 

3. Of excuſable homicide. 

4+ Of manſlaughter. 

5. Of murder, 

VoL, II, NY? go. 


t. Of felf-murder, or file de ft 

In this, as well as al] other felonies, the offender ought 
to be of the age of diſcretion, ahd tompos mentis z and 
therefore, that an infant killing himſelf under the age of 
diſcretion, or a lunatic during his lunacy, cathot be a 


felo de ſe. 1 Hawk. 67. Crom. 3. a. b. 31. a: H.P. C, 


28, Dal, cap. 92: 3 Inſt. 54. Se 1 
But here 1 cannot (ſays Mr. Serjeant Hawkins) but 
take notice of a ſtrange notion, which has unaccountabl 
prevailed of late, that every one who kills himſelf mul 
be mon compos of courſe ; for it is ſaid to be impoſlible 
that a man in his ſenſes ſhould do any thing fo contrary 
to nature and all ſenſe and reafon. 3 Mod. ico, _ 
It this argument be good, ſelf murder can be no crime 
for a madman can be guilty of none. But it is won- 
derful that the repugnancy to nature and reaſon, which 
is the higheſt aggravation of this offence, ſhould be 
thought to make it impoſſible to be any crime at all; 
which cannot but be the neceſſary conſequence of this 
poſition, 'that none but a madman can be guilty of it; 
may it not with as much reaſon be argued, that the 
murder of a child or of a parent is againſt nature and 
reaſon, and conſequently that no man in his ſenſes can 
commit it.? But has a man therefore no uſe of his rea- 
ſon, becauſe he aCts againſt right reaſon? Why may 
not the paſſions of grief and diſcontent tempt a man 
knowingly to aCt againſt the principles of nature and 
reaſon in this caſe, as thoſe of love, hatred, and revengey 


and ſuch like, are too well known to do in others. 1 


Hawk. P.C. 67. | 


However our' laws have always had ſuch an abhor- 
rence of this crime, that not only he who kills himſelf 
with a deliberate and direct purpoſe of ſo doing, but alſo 
in ſome caſes he who maliciouſly attempts to kill another, 
and in purſuance of ſuch an attempt unwillingly kills 
himſelf, ſhall be adjudged in the eye of the law a felo de 


ſe; for wherever death is cauſed by any aCt done with a 


murderous intent, it makes the offender a murderer 3; 
and therefore if A. diſcharge a gun at B. with an intent 
to kill him, and the gun break and kill 4. or if A. ſtrike 
B. to the ground, and then haſtily falling upon him 
wound himſelf with a knife, which B. happens to have 
in his hand, and die, in both theſe caſes 4. is felo de ſey 
for he is the only agent, 1 Hawk. P. C. 68. cites Dal. 
cap. 92. 44 E. 3.44. 44 Af. 55, Bro. Cor. 12, 14+ 
alt. cap. 92. | | 

But it B, being ſo aſſaulted, had been driven to the wall, 
and holding up a pitchfork or knife, ſtanding in his de- 
tence, and 4, had haſtily run upon- the ſame, and been 
ſlain, B. ſhould be judged to kill him in his own de- 
tence. And for the ſame reaſon, perhaps in the caſe 
above, if B. after he had fallen to the ground, had hol- 
den up his knife or (word in his defence, and 4. had 
fallen thereon, and been ſlain, B. ſhould be judged to 
kill him ſe defendendo ; for here B. exerts his ſtrength in 
his own defence, and by ſo doing occafions the mortal 
wound received by 4, 1 Hawh. P. C. 68. 8. P. C. 16s 
H.P.C. 28, 2g. Pult. 119. b. Crom. 28. - 
_ He who kills another upon his defire or command, is 
in the judgment of the.Jaw as much a murderer, as if 


he had done it merely of his own head, and the perſon 


killed is not Jooked upon as a /elo de ſe, inaſmuch as bis 
aſſent was merely void, as being againſt the law of God 
and man : but where two perſons agree to die together, 
and one of them, at the perſuaſion of the other, buys 
raiſbane, and mixes it in a potion, and both drink of ity 
and he who bought and made the potion ſurvives, by 
uling proper remedies, and the other dies, perhaps it is 
the better opinion, that he who dies ſhall be adjudged a 


felo de ſe, becauſe all that happened was originally owing 
to his own wicked purpoſe, and the other only put it in 


his power to execute it in that particular manner. x 


Hawk, P. C, 68. cites Keilw. x36. Moor 754 


And as to what ſuch an offender ſhall forfeit, it ſeems 
clear, that he ſhall forfeit all chattels real or perſonal 
which he hath in his own right, and alſo all chattels real 
whereof he is poſſeſſed either jointly with his wiſe, or in 
her right ; and alſy all bonds and other perſonal things in 
aCtion belonging ſolely to 5 Hr 3 and alſo all perſonal 


3 _ things 
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_ things in action, and, as- ſome ſay, entire chattels in 


ofſeſſion, to which he was intitled jointly with another, 
on any account except that of merchandize : but it 1s 
ſaid, that he ſhall forfeit a moiety only of ſuch joint chat- 
tels as may be ſevered, and nothing at all of what he was 
poſſeſſed of as executor or adminiſtrator... 1 Hawk. P. C. 
68. cites many authorities. _ 

However, the blood of a felo ds ſe is not corrupted, nor 
his lands of inheritance forteited,, nor his wife barred of 
her dower. 1 Hawk, P. C, 68. Plow. Com, 291. b. 
202. a. 

Alſo no part of the perſonal eſtate is veſted in the 
King, before the ſelf-murder is found by ſome inquili- 
tion ; and conſequently the forfeiture thereof is ſaved by 
a pardon of the offence before ſuch finding. 1 Hawk. 


P. C. 68. 5 Co. 110. b, 3 Inft. 54. 1 Saund. 362.| 


1 Sid, 150, 102. | 
But if there be no ſuch pardon, the whole is forfeited 
immediately after ſuch inquiſition, from the time ſuch 


' mortal wound was given. :nd all intermediate alienations 
' are avoided. 1 Hawk. ©. C.' 68. Plow. Com. 260. 


H. P. C. 209.5 Co. 110, | 
And ſuch inquiſitions ought to be by the coroner ſuper 


 viſum corporis, if the body can be found ; and an inquiſi- 


tion ſo taken, as ſome ſay, cannot be traverſed. 1 Hawk. 


":P, C.98. HPC." 29-3 Wt. 55. 


But if the body cannot be found, ſo that the coroner, 
who has authority only ſuper viſum corports, cannot pro- 
ceed, the enquiry may be by Juſtices of peace (who by 


_ their commiſſion have a general power to enquire of all 
' felonies), or in the King's Bench, if the telony were 


committed in the county where the {aid court fits; and 
ſuch inquihtions are traverſable by the executor, &c. 1 
Hawk. P. C. 69. 3 Inft. 55. He. P.C. 29. 2 Lev. 
14s | | 

* Allo all inquiſitions of this offence being in the na- 
ture of indictments, ought particularly and certainly to 
ſet ſorth the circumſtances of the fact ; and in the con- 
cluſion add, that the party in ſuch manner murdered 
himlelf. 1 Hawk. 69, | | 

Therefore if either the premiſſes be inſufficient, as if 
it be found that the party flung himſelf into the water, 
& fic ſeipſum emergit, which is nonſenſe (becauſe emergo 
Hgnifies only to riſe out of the water), or if there be 
wanting the proper concluſion. © fic ſeipſun murdravit, 


the inquiſition is not good. 1 Hawk. 69. 3 Lev. 140. | 


3 Mzod. 100. 2 Lev. 152. | 

Yet if it be full in 1ubſtance, the coroner may be 
ſerved with a rule to amend « defect in form. 1 Hawk. 
69. - 1 Sid, 225, 259. 3 Mori. 101, 1 Keb. g07. 

By the rubric in the Common Prayer, before the bu- 
rial office, (confirmed by ſtat. 13 & 14 Car. 2. cap. 4.) 
perſons who have. laid violent hands upon themſelves 
{hall not have that office uſed at their interment, 


2. Of juſlifiable homicide. 


are premiſed by Mr, Serjeant Hawkins. Te 

1. It muſt be owing to ſome unavoidable neceſſity, to 
which the perſon who kills another muſt be reduced, 
without any manner of fault in himſelf. r Haw. 69. 

2. There muſt be no malice colonred under pretence 
of neceſlity ; for wherever a perſon who kills another 
as in truth upon malice, and takes occaſion from the 
appearance of neceſſity to execute his own revenge, he is 
guilty of murder. 1 Hawk, P. C. 6g. 2 Roll. Rep. 
120, 121. Kelynge 28. H, P. C. 38, Bradt. lib. 3. 
cap. 4+ = | 
fo According to the opinion of the old books (which 
in this reſpeCt ſeem to be contradicted by others more 
modern), it! ſeems that one may ſet forth a fat, amount- 
ing to juſtifiable homicide, in a ſpecial plea to an indiCt- 
ment or appeal of murder ; and that the ſame being found 
true, he ſhall be diſmiſſed, without being arraigned, or 


_ enforced to plead Not guilty. And indeed it ſeems ex- | 


tremely hard, that a ſheriff or Judge, who condemn or 
execute a criminal, &c. ſhould be forced, on a frivolous 
proſecution, to hold up their hands at the bar for it, &c, 


But it is agreed, that no man can plead a fat amounting 


_—_—_ 
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to homicide ſe defendends, or by miſadventure, but that 
in ſuch a caſe the deſeridant muſt plead Not guilty, ang 
give the ſpecial matter in evidence: and it is alſo agreed, 
that where a ſpecial fat, amounting to juſtifiable homi- 
cide, is found by the jury, the party is to be diſmiſſed, 
without being obliged to purchaſe any pardon, &c, x 
Hawk. bo. | | 

Juſtihable homicide is either of a public or private na« 
ture» 'That of a paub/ic nature 1s ſuch as is occaſioned 
by the due execution or advancement of public jultice, 
That of a private nature is ſuch as happens in the juſt 
I: of a man's perſon, houſe, or goods. 1 Hawk, 

. C.-70. 

As to juſtifiable homicide in- the due execution of puh. 
lic juſtice, the following rules muſt be obſerved, 

1. The judgment, by virtue whereof any perſon is put 
to death, muſt be given by one who has juriſdiftion in 
the cauſe ; for otherwiſe both Judge and officer may be 
guilty of | felony. 1 Hawk, P, C. 70. Dalt. cap, 98, 
10 Cor 76... 22:£4. 4. 33; a... HPC. 35s 

And therefore if the court of Common Pleas pive 
judgment on an appeal of death, or Juſtices of peace on 
an indictment of treaſon, and award execution, which is 
executed, both the Judges who gave, and the officers 
who executed the ſentence, are guilty of felony ; becauſe 
theſe courts have no more juriſdiction over theſe crimes 
than mere private perſons, and their proceedings thereon 
we merely void, and without any ſoundation. 1 Hawk, 

. C. 70. | | 0, 

But if the Juſtices of peace, on an indictment of treſ- 
paſs, arraign a man of felony, and condemn him, and 
he be executed, the Juſtices only are guilty of felony, 
and not the officers who executed their ſentence ; for the 
Juſtices had a juriſdiftion over the offence, and their 


void. 1 Hawk, P. C.7o. H. P.C. 35. Dalit. c. g8. 
2. 'The judgment mult be executed by the lawful of- 
ficer. Indeed it was formerly held, that any one might 
as lawfully kill a perſon attainted of treaſon or felony, as 
a wolf or other wild beaſt ; and anciently a perſon CON= 
demned in an appeal of death, was delivered to the rela» 
tions of the deceaſed, in order to be executed by them; 
t Hawk. -70.. 1. 1n/t.- 128.6. 2 Af. pl. 3. $S.:P. GC 
13. &. 11 HH. 4. 12. a. Plow. Com. 3ob. b. 3 Inft. 
131. REED | 
But at this day, as it ſeems agreed, if the Judge, who 
gives the ſentence of death, and, a fortiori, if any pri- 
vate perſon execute the ſame, or it the proper officer him- 
ſelf do it without a lawful command, they are guilty of 
felony. 1. Hawk. 70. -. 27 Af. 41. Bro. Appeal, 69. 
3- The execution mult be purſuant to, and warranted 
by the judgment, otherwiſe it is without authority ; and 
conſequently, if a ſheriff bchead a man where it is no 
part of the ſentence to cut off the head, he is guilty of 
telony. 1 Hawk. 70, 35 H. 6. 57. b. Bro. Appeal, 5. 


| | 1S. Pe.C.-1% A. 2. C. 36, 272» 
Concerning juſtifiable homicide, the following rules 


Juſtifiable homicide, in the due advancement of public 
Juſtice, relates either to criminal or civil cauſes. As to 
the firſt, it may be juſtified in ſeveral caſes ; as if a perſon 
having aCtually committed felony, , will not ſuffer himſelf 
to be arreſted, but ſtand on his own defence, or ſly, fo 
that he cannot poſſibly be apprehended alive by thoſe who 
purſue, whether private perſons or. public officers, with 
or without a - warrant from a magiſtrate, he may be law- 
fully ſlain by them. 1 Hawk. P. C. 70. 22 Af. 55+ 
| Bro. Cor. 87, 89.;.S. P. C. 13. 3 Inf. 221, Dalt. 
cap. oB, H. P.C. 36. Crom. 30. 
| If an innocent perſon be indicted of felony, where, in 
truth, no felony was committed, and will not ſuffec 
himſelf to be arreſted by the officer who has a warrant to 
that purpoſe, he may lawfully be killed by him, if he 
cannot otherwiſe be taken ; for there is a charge againſt 
him upon record, to which at his peril he is bound to 
anſwer. 1 Hawk. P. C. 751. 

If a criminal, endeavouring to break the gaol, aſſault 
his gaoler, he may be lawfully killed by him in the affray- 
1 Hawk. 71. . | 5 

If thoſe who are engaged in a riot, or a forcible entry, 
or detainer, ſtand in their defence, and continue the force 


proceedings were irregular and erroneous only, but not 
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in oppoſition to the command of a Juſtice of peace, tc. 
or reſiſt ſuch Juſtice endeavouring to arreſt them, the 


| killing of them may be juſtified ; and ſo perhaps may the 


killing of dangerous rioters by any private perſons, who 
cannot otherwiſe ſuppreſs them, or defend themſelves 
from them, inaſmuch as every private perſon ſeems to be 


- authoriſed by the law to arm himſelf for the purpoſes 


aforeſaid. 1 Hawk. 71. Crom. 30: b. 158. b, H. 
To Poph. 121, | 
"If treſpaſſers in a foreſt, chace, park, or warren, or any 


incloſed ground wherein deer are kept, will not render 


i:G; 


| themſelves to the keepers, upon hue and cry made to 


ſtand to the King's peace, but fly from, or defend them- 


ſelves againſt them, they may be ſlain by force of the 
' ſtatute de malefattoribus in pars, and 4 Will. & Mar. 


cap. 10. 1 Hawk, 71. 8. P,C. 13, b. Crom. 30. b. 


; Dyer 326. pl. 3Z* 


If either of the parties fighting in a combat allowed 
by law, for the trial of ſome ſpecial caſes, be ſlain, he 


' who kills him is juſtified, and the death of the other is 


imputed to the juſt judgment of God, who is preſumed 
20 give the viCtory to him who fights in maintenance of 
the truth. 1 Hawk. P. C. 71. | Dalt. cap, 98. Plow. 
Com. 9. be 3 Inſt. 221. 37 H. 6. 21. Qs ; 


Homicide in the advancement of juſtice in cv: cauſes 


may alſo be juſtified in ſome caſes : as where- a ſheriff, 


9c. attempting to make a lawful arreſt in a civil action, 
or to retake one who has been arreſted and made his 
eſcape, is reliſted by the party, and unavoidably kills him 
in the affray, 1 Aawk P.C. 71. 1 Roll. Rep. 189. 
H, P.C. 37. 3 Inſt. 56. Crom. 24. a. Dalt. cap. 98. 
And in ſuch caſe the officer is not bound to give back, 
but may ſtand his ground, and attack the party, 1 Hawk. 
HP. C. 37. | CES 

But no private perſon of his own authority can arreſt 
a man for a civil mattgr, as he may for felony, &c. 1 
Hawk. 71. Crom. 30. b. Neither can the ſheriff him- 
ſelf lawfully kill thoſe who barely fly from the execution 
of any civil proceſs. 1 Hawk. 71. H. P. C. 37. 

As to juſtifiable homicide of a private nature, in the 
Juſt defence of a man's perſon, houſe, or goods, it may 
happen either by the killing of a wrong-doer, or an inne- 
cent perſon, in the making of ſuch defence. And firſt, 
the killing of a wrong doer in the- making of ſuch de- 
fence, may be juſtified in many caſes; as where a man 
kills one who aſſaults him in the highway to rob or mur- 
der him ; or the owner of a houſe, or any of his ſervants, 
or lodgers, &c. kill one who attempts to burn it, or to 


commit in it murder, robbery, or other felony; or a wo- 


man kills one who attempts to raviſh her ; or a ſervant 
coming ſuddenly, and finding his maſter robbed and lain, 
falls upon the murderer immediately and kills him ; for 
he does it in the height of his ſurprize, and under juſt 
apprehenſions of the like attempt upon himſelf ; but in 


other circumſtances he could not have juſtified the killing 


of ſuch a one, but ought to have apprehended him, 
&c, 1 Hawk. P, C. 71, 72. 24 H.8. cap. 5, Dat. 
cap. 98, | | 

| Neither ſhall a man in any caſe juſtify the killing an- 
other by a pretence of neceſlity, unleſs he were himſelf 
wholly without fault in bringing that neceſſity upon him- 


(elf; for if a man, in defence of an injury done by him- 


ſelf, kill any, perſon 'whatſoever, he 1s guilty of man- 
{laughter at leaſt ; as wherefdivers rioters wrongfully de- 
tain a houſe by force, and kill thoſe who attack it from 
without, and endeavour to burn it. 1 Hawk. 72. Crom, 
27. bo H. P.C. 56. | 

Neither can a man juſtify the killing another in defence 


_ of his houſe or goods, or even of his perſon, from a bare 


Private treſpaſs ; and therefore he that kills another, who 
claiming a title to his houſe, attempts to enter it by force, 
and ſhoots at it, or that breaks open his windows in order 
to arreſt him, or that perſiſts in breaking his hedges after 
he is forbidden, is guilty of manſlaughter ; and he who 
in his own defence kills another that aſſaults him in his 
houſe in the day-time, and plainly appears to intend"to 
beat him only, he is guilty of homicide /e defendendo, 
for which he forfeits his goods, but is pardoned of courſe; 
ye it ſeems that a private perſon, and, @ fortiort, an of- 
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ficer of juſtice, who happens unavoidably to kill anothet| 
endeavouring to defend himſelf ſrom, or ſuppreſs dan- 
penoue rioters, may Juſtify the fat, inaſmuch as he only 


oes his duty in aid of the public juſtice. 1 Hawk. 72. 
H. P. C. 40, 57. Cro. Car. 538. Dalt. cap. 98. 

And I can ſee no reaſon, fays Mr. Serjeant Hawkins, 
why a perſon, who, without provocation, is afſaulted by 
another in any place whatſoever, in ſuch a manner as 
plainly ſhews an intent to murder him, as by diſcharging 
a piſtol, or puſhing at him with a drawn ſword, &c. 'may 
not Juſtify killing ſuch an aſſailant, as much as if he had 
attempted to rob hjm : for is not he who attempts to 
murder me more injurious than he who barely attempts 
to rob me? and can it be more juſtifiable to fight for my 
goods than for my life? And it js not only highly agree- 
able to reaſon; that a man in ſuch circumſtances may 
lawfully kill another, but it ſeems alſo to be confirmed by 
the general tenor of our law books, which, ſpeaking of 
homicide ſe defendendo, ſuppoſe it done in ſome quarrel 
or aftray ; from whence it ſeems reaſonable to conclude, 
that where the law judges a man guilty of homicide /e 
defendends, there muſt be ſome precedent quarrel, in 
which both parties always are, or at leaſt may juſtly be 
ſuppoſed to have been, in ſome fault; ſo that the neceſ- 
ty to which a man is at length reduced to kill another 
1s in ſome meaſure preſumed to have been owing to him- 
ſelf; for it cannot be imagined that the law, which is 
founded on the higheſt reaſon, will adjudge a man to 
forfeit all his goods, and put him to the neceſſity of pur- 
chaſing his pardon, without ſome appearance of a fault. 
And though it may be ſaid, that there is none in chances 
medley, and yet that the party's goods are alſo forfeited 
by that; I anſwer, that chancemedley may be intended 
to proceed from ſome negligence, or at leaſt want of 
ſufficient caution in the party, who is ſo unfortunate as 
to commit it, ſo that he doth not feem to be altogether 
faultleſs. Beſides, one of the reaſons given in our law 
books, for which homicide /e defendends forfeits goods, is, 
becauſe thereby a true man is killed ; but it ſeems ab- 
furd, that he who apparently attempts to murder another, 
which is the moſt heinous of all felonies, ſhould be 
eſteemed ſuch, when thoſe who attempt other felonies, 
which ſeem to be much leſs criminal, are allowed to be 
killed as downright villains, not deſerving the proteCQion 
or regard of the law. 1 Hawk. 72. N. Bendlo 47. 


|1 And. 41. Crem. 27. b. 28. b, Dalt. cap. 98. 8. P. C. 


I5.a 3 int. 57. Bacon 33. Dalt. g8. ; 
owever, Perhaps, in all theſe caſes, there ought to be 
a diſtinCtion between an aſſault in the highway and an 
allault in a town ; for in the firſt caſe it is ſaid, that the 


| perſon aſſaulted may juſtify killing the other without giv- 


ing back at all: but that in the ſecond cafe, he ought to 
retreat as far as he can without apparently hazarding his 
life, in reſpeCt of the probability of getting aſſiſtance. 1 
Hawk. 73. N. Bendlo 47, Grom. 27. b. 28. 6, Dalt. 
cap. 98. H. PF. C. 42. 

Alſo the killing of an innocent perſon in the defence 
of a man's ſelf, is ſaid to be juſtifiable in ſome ſpecial 
caſes ; as if two be ſhipwrecked together, and one of 
them get upon a plank to ſave himſelf, and the other alſo, 
having no other means to ſave his life, get upon the ſame 
plank, and finding it not able to ſupport them both, thruſt 
the other from it, whereby he is drowned, it ſeems that 
he who thus preſerves his own life at the-expence of that 
of another, may juſtify the faCt by the inevitable neceſlity 
of the caſe. 1 Hawk, 73. Dalt. cap. 98. 

If a man be awakened in the night with an alarm that 
thieves are in his houſe, ang ſrarcving for them in the | 
dark with his ſword drawn, Mppen to kill a perſon "ying 
hid in part of the houſe, who in truth had no ill defign, 
and was brought thither by a ſervant in order to aſſiſt 
cleaning the houſe, it ſeemeth that he may juſtify the 
fat, inaſmuch as it hath not the appearance. of a fault: 
1 Hawk. 73. Cre. Car. 538. March 5. 


3. Of a__ homicide. 


Excuſable homicide is either per infortunium, or /e de- 
fendendo, Homicide per infortunium, or by miſadventure, 


is where a man in doing a lawful aft, without any _ 
= : [2] 
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of hurt, unfortunately chances to kill another z as where 
a labourer being at work with a hatchet, the head thereof 
flies off, and kills one who ſtands by. 1 Hawk. P. C. 
73- 6 Ed. 4.7.6. Bro. Coro. 59, 148. 

Where a third perſon whips a horſe on which a man 
3s riding, whereupon he ſprings out, and runs over a 
child and kills him ; in which caſe the rider is guilty of 
homicide per infortunium, and he who gave the blow, of 
manſlaughter. 1 Hawk. 72%. AH. P. C. 58, 59. 
| Where a workman, having firſt given loud warning 
to all perſons to ſtand clear, flings down a piece of timber 
from a private houſe ſtanding out of the road, and thereby 
kills one who happens to be underneath : but if any 
perſon fling down ſuch a piece of timber idly in play, or 
even a workman flirg it down in the ſtreets of a town, 
where the danger is apparent in reſpeCt of the number of 
people continually paſling by, he is guilty of manſlaugh- 
ter. 1 Hawk. 73. Kelynge 40. Bratt. lib. 3. cafe 4+ 
Dalt. cap. 96. Hl. P. C. 31. Bro, Coro. 229. 

Where workmen throw ſtones, rubbiſh, or other 
things from a houſe, in the ordinary courſe of their 
buſineſs, by which a perſon underneath happens to be 
killed ; if they look out and give timely warning to thoſe 
below, it will be homicide by miſadfenture ; it without 
ſuch caution, it will amount to manſlaughter at leaſt ; it 
was a lawful aft, but done in an improper manner. It 
- is ſaid by ſome, that if this be done in the ſtreets of 
Lindon, or other populous towns, it will be manſlaughter 
notwithſtanding the caution above mentioned. But this 
will admit of ſome limitation 3 if it be done early in the 
morning, when few or no people are ſtirring, and the 
ordinary caution is uſed, it ſeemeth that the party is ex- 
- cuſable; but when the ſtreets are full, that will not 
ſuffice; for in the hurry and noiſe of a crowded {treet, 
few people hear the warning, or ſuſlicient!y attend to it. 
Foſter's Crown Law 262, 203. | | 

Where a ſchoolmalter in correCting his ſcholar, or a 
father his ſon, or a maſter his ſervant, or an officer in 
whipping a criminal condemned to ſuch puniſhment, 
happens to occaſion his death; yet if ſuch perſons in their 
correction be fo barbarous as to exceed all bounds of 
moderation, and thereby cauſe the party's death, they are 
guilty of manſlaughter at the leaſt ; and if they make uſe 
of an inſtrument improper for correCtion, and apparently 
endangering the party's life, as an iron bar, or ſword, 
&:, or kick him to the ground, and then ſtamp on his 
belly and kill him, they are guilty of murder. 1 Haw. 
73% 74. Bratt. lib. 1. cap. 4« HH. P. Cc 31.  Crom. 
28. b, Dalt. cap. 96. Keilw. 136. Kelynge 65. See 5 
ATod. 287, 288, &c. | | | 

Where one lawfully uſing an innocent diverſion, as 
ſhooting at butts, or at a bird, &'c. by the glancing of an 
arrow, or ſuch like accident, kills another. 1 Haw. 
74. Keilw., 108, Bro. Cor. 148. See Kelynge 41. 
| Where a perſon happens to kill another in playing a 
match of foot-ball, wrelitling, or ſuch like ſports, which 
are attended with no apparent danger of life, and intended 
only for the trial, exercife, and improvement of the 
ſtrength, courage, and aCtivity of the parties. 1 Hawk. 
74. Kei.w. 108, 136. Crem. 29. a. 11 H. 7.23. as 

Where one kills another in fighting at barriers or tilt- 
ing by the King's command, which by the better opinion 
ſecures him from being guilty of felony by reaſon of any 
ſuch unfortunate accident. 1 Hawk. P. C, 74, 11 H. 7. 
23: 4. 3 Infl. 160. Keil, 108, 139, | | 

But it a perſon kill another by ſhooting at a deer, 
&c. in a third perſon's park, in the doing whereof he is 
a treſpaſſer 3 or by ſhooting off a gun, or throwing ſtones 


' in a city or highway, or other place where men uſually 


_ reſort ; by throwing ſtones at another wantonly in play, 
which is a dangerous ſport, and has not the leaſt appear- 
ance of any good intent ; or by doing any other ſuch 
14le aCtion as cannot but endanger the bodily hurt of ſome 
one or other ; or by tilting or playing at hand-ſword 
without the King's command ; or by parrying with naked 
ſwords, covered with buttons at the points, or with 
{words 1n the ſcabbards, or ſuch like raſh ſports, which 
- Cannot be uſed dh wee the maniſeſt hazard of life, he is 


H OM 


guilty of manſlaughter. 1 Hawk. 74. H. P::C; 3H, 
32, 58. | Con. Hob. 134. | | | 

And if a man happen to Kill another in the execution 
of a malicious and deliberate purpoſe to do him a per. 
ſonal hurt, by wounding or beating him ; or in the wilfy1 


commiſſion of any unlawful aft, which neceflarily tends 


to raiſe tumults and quarrels, and conſequently cannot 
but be attended with the danger of perſonal hurt to ſome 
one or other z as by committing a riot, robbing a park, 
&c. he ſhall be adjudged guilty of murder. 1 Hawk, P, C, 
74. HH. P.C. 52, 57. Kelynge 117. 

And, a fortiori, he ſhall come under the fame con. 
ſtruCtion, who, in the purſuance of a deliberate intention 
to commit a felony, chances to kill a man, as by ſhoot- 
ing at tame fowl with an intent to fteal them, &c. for 
ſuch perſons are by no means favoured, and they muſt at 
their peril take care of the conſequence of their aCtions ; 
and it is a general rule, that wherever a man intending 
to commit one felony, happens to commit another, he is 
as much guilty as if he had intended the felony which he 
aCtually commits. 1 Hawk, P. C. 74. 3 [nft. 56. Ke 
lynge 117. H. P. C. 52. | 

If any one ſhoot at any wild fowl upon a tree, and 
the arrow killeth any reaſonable creature afar off, with- 
out any evil intent in him, this is by miſadventure ; for 
it was not unlawful to ſhoot at the wild fowl : but if he 
had ſhot at a cock or a hen, or any tame fowl of another 
man's, and the arrow by miſchance had killed a man; 


ter. Ft. 258, 259 


59. 
'The rule before laid down ſuppoſeth, that the at from 


which death enſued was malum ine; for if it was barely 
malum prohibitum, as ſhooting at game by a perfon not 
qualifted by ſtatute-law to keep or ufe a gun for that pur- 
poſe ; the caſe of a perſon offending will fall under the 
ſame rule as that of a qualified man.-. For the ſtatutes 
prohibiting the deſtruction of the game under certain 
penalties, will not, in a queſtion of this kind, enchance 
the accident heyond its intrinſic moment. Fofl, 259. 
Neither ſhall he be adjudged guilty of a leſs crime who 
kills another, in doing ſuch a wilful aQ as fhews him to 
be as dangerous as a wild beaſt, and an enemy to man- 
kind in general ; as by going deliberately with a horſe 
uſed to ſtrike, or diſcharging a gun among a multitude 
of people, or throwing a great ſtone or a piece of timber 
from a houſe into a ſtreet, through which he knows that 


many are paſling ; and it is no excuſe that he intended 


no harm to any one in particular, or that he meant to 
do it only for ſport, or to frighten the people, &c. 1 
Hawk. P.C. 74. H. P.C. 32, 44. 3 Infl. 57. Dal. 
cap. 9J- 11 H. 7. 23. a Gro. Coro. 229, Dal. cap. 


I: E 
Homicide /e defendendo, or by ſelf-defence, ſeems to 


be where one who has no other poſlible means of preſerv- 
ing his life from one who combats with him on a ſudden 


quarre), or of defending his perſon from one who at- 
tempts to beat him (eſpecially if ſuch attempt be made 
upon him in his own houſe), kills the perſon by whom 
he is reduced to ſuch an inevitable neceſſity. 1 Haw. 
P, C. 74, 75- H.P.C. qo. S.P.C. 15. | 
And not only he who on an aſſault retreats to a wal!, 
or ſome ſuch ſtreight, beyond which he can go no father, 


before he kills the other, is adjudged by the law to a&t 


upon unavoidable neceility; but alſo he who being af- 


ſaulted in ſuch a manner, and in ſuch a place, that he 


cannot go back without manifeſtly endangering his life, 
kills the other without retreating at all. 1 Hawk. 75: 


Bro. Coro. 125. 43 Af. 3i. 3 Inſt. 56, H. P. CG 
41. | | | | 
And notwithſtanding a perſon, who retreats from an 
aſſault to the wall, give the other divers wounds in his 
retreat, yet if he give him no mortal one till he get thi- 
ther, and then kill him, he is guilty of homicide /e d:- 
fendendo only, 1 Hawk. 75, IH. P,C. 41. Crom. 28. 


S,P.C, 15. a. 
; And 
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And an officer who kills one that reſiſts him in the 


execution of his office, and .even a. private rey that 
kills one who ſeloniouſly aflaults him in the highway, may 
juſtify the fat without ever giving back at all. 1 Hawk. 
P. C. 75- H. P. C. 41. 3 tft. 56. Crom. 28. a. 

According to ſome good opinions, even he who gives 
another the firſt blow on a ſudden quarrel, if he after- 
wards do what he can to avoid killing him, 1s not guilty 
of felony ; yet ſuch a perſon ſeems to be too much fa- 
youre: by this opinion, inaſmuch as the neceſlity to 
which he is at laſt reduced, was at the firſt owing to his 
own fault. And it is now agreed, that if a man itrike 
another upon malice prepenſe, and then fly to the wall, 
and there kill him in his own defence, he is. guilty of 
murder. : 1 Hawk. P. C. 75. S. P.C. 15. a, Crom. 
28. a. Dalt. cap. 98. Kelynge 58. H. P. C. 42. 

it ſeems clear, that neither of theſe homicides are felo- 
nies, becauſe they are not accompanied with a felonious 
intent, which is neceſlary in every felony. 1 Hawk. 75. 
3 Iaft. 56. 2 [nft. 149. 

And from hence it ſeems plainly to follow, that they 
were never puniſhable with loſs of life: and the ſame 
alſo farther appears from the writ De odio & atia, by vir- 
tue whereof, if any perſon committed for killing another 
were found guilty of either of theſe homicides, and no 


other crime, he might be bailed ; and indeed it feems to 


be againlt natural juſtice to conderan a man to death for 
what is owing rather to his misfurtune than his fault, 1 
Hawk. 75+ | | 

[t is true, indeed, that ſome of our beſt authors have 
argued from the ſtatute of Marlbridge, cap, 26. which 
enacts, that murdrum de c@tero non adjudicetur, ubi infor- 


tunium tantummods adjudicatum eft, &c. that before this 


ſtatute, homicides by miladventure, or /e defendendo, wer? 
adjudged murder, and conſequently puniſhed by death, 
1 Hawk. 75. 2 [nft. 56. S. P.C. 16. Sn, 
But to this it may be anſwered, that murder in thoſe 
days Ggnified only the private killing of a man, by one 
who was neither ſeen nor heard by any witneſs, for 


- which the offender, if found, was to be tried by ordeal ; 


and if he could not be found, the town in which the 
fact was done was to be amerced lixty-ſix marks, un- 


| leſs it could be proved that the perſon killed was an 


Engliſhman ; for otherwiſe it was preſumed that he was 
a Dane or Norman, who in thoſe days were often pri- 
vately made away by the Eng/yh, And it being a doubt 
whether homicide by miſadventure, &c. were to be 
eſteemed murder in tis ſenſe, it ſeems to have been the 
chief intent of the makers of this ſtatute to ſettle this 
queſtion. 1 Hawk. 75. Bratt. 134. b. Kelynge 121. 
Bradt. 135. a. | | | 

However it is certain, that notwithſtanding neither of 
theſe offences be felonies, yet a perſon guilty of them 1s 
not bailable by Juſtices of peace, but muſt be commit- 
ted till the next coming of the Juſtices of eyre or gaol- 
delivery. 1 Hawk. ay H. P. C. 98, 99. 2 1nft. 315. 
Dalt. cap. 98. | | 


Indeed anciently a perſon. committed for the death of a 
man, might ſue out the writ De odio & atia, which by | 


Magna Charta 16. is grantable without fee; and if 
thereon, by an inqueſt taken by the ſheriff, he were 
found to have done the ſat by miſadventure, or ſe de- 
fendende, he might be mainprized by twelve men, upon 
the writ De ponendo in bailium. But ſuch writs and en- 
quires were taken away by the ſtatute of Glouce/ler g. 


and 28 Ed. 3. 9g. and though perhaps they were. again 


revived by 42 Ed. 3. 1. which makes all ſtatutes con- 
trary to Magna Charta void ; yet at this day they ſeem 
to be obſolete, and indeed uſeleſs, inaſmuch as the party 
may probably be ſooner delivered in the uſual courſe, by 
the coming of the Juſtices of gaol-delivery. 1 Haw#. 
70. S.P.C. 77. g. 2 Infl. 43, 315» 9g Co. 56. Co. 
Bail and Mainprize, c. 10. | = 

It is alſo agreed, that no one can excuſe the killing 
another, by ſetting forth, in a ſpecial plea, that he did it 
by miſadventure, or /e defendendo, but that he muſt plead 
Not guilty, and give the ſpecial matter in evidence. And 
that wherever a perſon is found guilty of ſuch homicide, 


cither by a ſpecial indictment for the ſame, or by a vers | 


Vor., 1, N® go, 


432+ 
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diCt ſetting forth the circumſtances of the cafe on a gene- 
ral indiQment of murder or homicide, he ſhall be dil- 
charged out of priſon upon bail, and forfeit his goods : 
but that upon removing the record by certiorari into 
Chancery, he ſhall have his pardon of courle, without 
[taying for any warrant from the King to that purpoſe. 
1 Hawk. 70. 4 H.7. 2. a. Keilw. 53. a. 108. b, 2 


[njt. 316, $, P. Go IC, b., 10, b. alt. cab. 6 g 
F.N.B. 246. C. H, * p 96, 9 


4. Of manſlaughter, 

Homicide againſt the life of another, amounting to 
felony, is either w#h or without malice ; that which is 
without malice is called manſlaughter, or ſometimes 
chancemedley, by which we underſtand ſuch killing as 
happens either on a ſudden quarrel, or in the commiſſion 
of an unlawful a&t, without any deliberate intention of 
doing any miſchief at all, 1 Hawk. 76. 3 Inſt. 55, 57. 
Dalt. cap. 94+ MH. P. C. 56, 57. | | 

And from hence it follows, that there can be no ac- 
ceſſaries to this offence before the fact, becauſe it mult be - 
done without premeditation. 1 Haw#. P. C. 76. H. 
P. C. 217. See the following divition, namely, Murder. 

There is a particular kind of manſlaughter proper to 
be conſidered here, from which the benefit of the clergy 
is taken away by 1 Fac. 1. cap. 8. * Where any perſon 
ſhall ſtab or thruſt any perſon or perſons that hath not 
then any weapon drawn, or that hath not then firſt 
{tricken, the party which ſhall ſo ſtab or thruſt, ſo as the 
perſon or perſons ſo ſtabbed or thruſted ſhall thereof die 
within the ſpace of fix months then next following, al- 
though it cannot be proved that the ſame was done of 
malice ſorethought.” | | 
It is generally holden, that this ſtatute is but declara- 
tive of the Common Law, and in the conſtruftion thereof 
the following points have been refolved. 1 Hawk. 77. 
1 Bul/t. 87. Kelynge 55. | - 

I. That wherever a perſon who happens to kill another, 
was ſtruck by him in the quarrel before he gave the 
mortal wound, he 1s out of the ſtatute, though he him- 
ſelf gave the firſt blow. x Hawk. 77. 1 Fon. 240, 
Dee 3 Lev. 266, 

2. That he who aQuually gives the ſtroke, and not any 
of thoſe who may be ſaid to do it by conſtruction of law, 
as being preſent, and aiding and abetting the fa, are 
within the ſtatute; from whence it follows, that if it 
cannot be proved by whom the ſtroke was given, none 
can be found guilty within the ſtatute. x Hawk. 77. 
H. P. C.' 58. Aleyn 44. | 

3. That the killing of a man with a hammer, or ſuch 

like inſtrument, which cannot come properly under the 

words thruft or /tab, is not a killing within the ſtatute ; 

but it ſeems that the diſcharging a piſtol, or throwing a 

pot, or other dangerous weapon at the party, is within 

the equity of the words, having a weapon drawn ; for pe- 
nal ſtatutes are conſtrued ſtrictly againſt the ſubjeC&t, and 

favourably and equitably for him. 1 Hawk. 77. 1 Fones 

3 Lev. 266, LIE: "2 

4. That there is no need to lay the concluſion of the 
indictment contra formam /tatuti, becauſe the ſtatute makes 
no new offence, but only takes away the privilege of the 
clergy from an old one, and leaves it to the judgment of 
the Common Law ; from whence it follows, that a perſon 
indicted on the ſtatute, may be found guilty of man- 
ſlaughter generally. Alſo from the ſame ground it hath 
been reſolved, that if both an indiftment lay, and a verdict 


alſo find a faCEt to be contra formam ſtatuti, which cannot 


poſſibly be ſo, as if 4. and B. aided and abetted C. contra 
formam /latuti, yet neither ſuch indictment nor verdiCt 
are void, but 4. and B. ſhall be dealt with in the fame 
manner as they ſhould have been, if theſe words contra 
formam ftatuti had been wholly omitted, becauſe the ſub- 
ſtance of the indictment being ſound, they may be re- 
jected as ſurplus and ſenſeleſs: and, a fortiori, therefore 
it is certain, that they ſhall do no hurt to an indiatment 
or verdict containing a fact which may be within the. 
ſtatute, x Hawk, 57. H. P.,C. 58, 266, Alle 47. 
Cro. Fac. 283. ; 
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who dies thereof, 1 Hawk. P.C. 79 
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&. That as theſe words, contra foirmam flatuti, do not 


vitiate an indictment which would be good without them; 
ſo alſo, that they will not ſupply a defe&t in a vitious 


one, which does not ſpecially purlue the ſtatute. 1 Hawk. 


-:. H, P.C. 58. 


5. Of murder. 

Homicide againſt the life of another, amounting to fe- 
lony with malice, is either murder or petit treaſon. And 
firſt of murder, which anciently ſignified only the private 
kiiling of a man, for which, by force of a law introduced 
by King Canutus for the preſervation of his Danes, the 
town or. hundred where the fact was done, was to be 
amercet to the King, unleſs they could prove that the 
perſon {lain were an Engliſhman (which proof was called 
Eigieſchire), or could procure the offender, &c. And in 
thole days, the open wilful killing of a man through an- 
ver or malice, &c. was not called murder, but voluntary 
homicide. 1 Hawk. 78. Brat. 134. be 135. a. Ae- 
lynge 121, Sc. Bratt. 121. a. 

}ut the ſaid law concerning Engle/chire having been 
aboliſhed by 14 £4. 3. 4+. the killing of an Enghhman or 
foreizner through malice prepenſe, whether committed 
openly or ſecretly, was by degrees called murder ; an:! 
13 KR. 2. 1, which reſtrains the King's pardon in certain 
caſes, does in the preamble, under the general name ot 
murder, include all juch homicide as ſhall not be par- 
doned without ſpecial words; and in the body of the act 
expreſſes the ſame by murder, or killing by await, aſ- 
ſault, or malice prepenſed. Aud doubtlcf; the makers oi 
25 H.8 cap. 1. which excluded all wilful murder of 
malice prepenlſe from the benctit of the clergy, intended 
to include open as well as private homicide within the 
word murder. 1 Hawk. 78. 8, P. C. 1B. b. 19. a. 

By murder theretore at this day we underſtand the 
wiltul killing of any ſubject whatſoever, through malice 


* forethought, whether the perſon fJain be an Engliſhman or 


foreigner. 1 Hawk. 758. | 


Not only be who by a wound or blow, or by poifon- 
ing, i{trangiing, or famiſhing, &c. directly cauſes another's 


death, but alſo, tn many cales, he who by wilfully and 
deliberately doing a thing which apparently endangers an- 


other's life, and thereby occaſions his death, ſhall be ad-. 


judged to kill him. 1 Hawk. 58. 3 Inft. 48. H.P. C. 
5 Js Palm. 548. 


And ſuch was the caſe of him who carried his ſick fa- 


ther, azainſt his will, in a cold froſty ſeaſon, from one 
town to another, by reaſon whereof he died. 1 Hawk. 
18. Crom. 24. b. Pult. 122. a, b, Dalt. cap. 93. 
Such allo was the cale of the harlot, who being delivered 
of a child, left it in an orchard covered only with leaves, 
in which condition ic was (truck by a kite, and died 
thereof. 1 Hawk. 79. Crom. 24. bo Dalt. cap. 93. 
And in ſome cafes a man {ſhall be ſaid, in the judg- 
ment of the law, to kill one who is in truth aCtually 
killed by another, or by himſelf; as where one by dureſs 
of impriſonment compels a man to accuſe an innocent 
perſon, who on his evidence 15 condemned and executed; 
or where one incites a madn:an to kill himfelf or another; 
or where one lays poiſon with an intent to kill one man, 
which was afterwards accidentally taken by another, 
. 8: PC. 36: 7 
3 In}l. 91. Dalit. cap. 93. ſupra ch. 1, f. 7. Plow. Com. 


74: 

Aiſo he who wilfully neglefts to prevent a miſchief, 
which he may, and ought to provide againſt, is, as ſome 
have ſaid, in judgment of the law, the aCtual cauſe of the 
damage which eniues; and therefore if a man have an ox 
or horſe, which he knows to be miſchievous, by being 


_ uſed to gore or ſtrike at thoſe who came near them, and 


do not tie them up, but leave them to their liberty, and 
they afterwards kill a man; according to ſome opinions, 


the owner may be indicted, as having himſelf killed him; 


and this 15 agreeable to the Maia! law. However, as 
it is agreed by all, ſuch perſon is guilty of a very groſs 
miſdemeanor. 1 Hawk. 79. Fitz. Crone 311. 8. P, C, 


I7. &. Crom. 24. bo, Dalt, cap. 9%, Pult, 122. 6. 
He. .P. G. 5%. Exodus, c. 2+ v.29, 


0:0 
Alſo it is agreed, that no perſon ſhall be adjudged h) 
any act whatever to kill another, who doth not die thereof 
within a year and a day after; in the computation whereof, 
the whole day on which the hurt was done ſhall be reck- 
oned the firſt, 1 Hawk P. C. 79. H. P. C. 55. Pult, 
123. a. Dalit. cap. 93. 8. P. C. 21. d. 

But if a perſon hurt by another die thereof within a 
year and a day, it is no excuſe for the other, that he 
mght have recovered, it he had not negleQed to take 
care of himſelf, 1 Hawk. 79. 3 In/t, 53. Kelynge 26, 
I Keb. 17: 

As to the place where ſuch killing is within the cony. 
ſance of the law, it ſeems, that the killing of one who ig 
both wounded and dies out of the realm, or wounded out 
of the realm and dies here, cannot be determined at Com- 
mon Law, becauſe it cannot be tried by a jury of the 
neighbourhood where the fe&t was done; but 1t is agreed, 
!hat the death of one who ts both wounded and dics be. 
yond ſea, and it is ſaid by ſome, that the death of him 
who dies here of a wound oiven there, may be heard end 
determined before the conltable and marſhal, ac cordiiy 
to the Civil Law, if the King pleiſe to appoint a contta. 
Hlies And 1it feemeth alſo to be clear, that ſuch a fac 
1eing examined by the Privy council, may by force of 
33 #1. 8. cap. 23. be tried (11 relation to the principal 
offenders, but nur as to ihe accellaries) before conmiſ- 
honers appointed by the King, in any county of Fngland, 
1 Hawk. 79. 3 Inſt. 48. 2 Inſt, 51. | Co. Lit.” 55, 
S. P. C. 65. a. Bro: Appeal 153; 'Cro. Car; 247. x 
And. lOCc. : | 

A murder at ſea was onciently cognizable only by the 
Civil Law ; but now by force cf 85 -25--8.-& and 28 
FH. 8 15. it may be tried and determined before the 
King's commiſhoners in _any county of Eng/and, accorde 
ing to the courle of the Common Law ; yet the killing of 
one who 15 at land of a wound received at fea, 15 neither 
determinable at Common Law, nor by force of either of 
theſe {ſtatutes ; but it ſeems, that it may be tried by the 
conſtable and marthal, or betore the commiſſioners ap- 
pointed in purſuance of the aforeſaid ſtatute of 23 H. 8. 
23. 1 Hawk. 79. 3 infl. 48, 49-' :1 Leon. 270.  H. 
P.-C. 54:: 7 Injt.. 48; : 

And it 1s taid by ſome, that the death of one who died 
in one county, of a wound given in another, is not indict- 
able at all. at Common Law, becauſe the offerice was not 
complete 1n either county, and the jury could enquire 
only of what happened in their own county, But it hath 
been holden by others, that it the corps were carricd into 
the county where the ſtroke was given, the whole might 
be enquired of by a jury of the tame county ; and it 18 
agreed, that an appeal might be brought in either county, 
and the faCt tried by a jury returned jointly from each. 
nd at this day, by torce of 2 & 3 Ed. 6. 24. the whole 
is triable by a jury of the county whercin the death fhall 
happen, on an indictment found, or appeal brought, in 
the ſame county. I Hawk. 79, 80. 3 Injl. 43, 409. 
Bro, Coro. 140, 141, 143. {ndieim. 13... $. P. C. 90. c. 
6 R'7. 10. a. Finch Law 4i1.: SPC. 182... Bro. 
Appeal 3, 80, 83, 85, 149. ; 

Alſo by force of 26 #. 8. cap. 6. a ranrder in 7/%: 
may be enquired of in an adjoining Aro{fþ county, but - 
appeals mult {till be brought in the proper county. 2 
Hawk. 80. Gro. Car. 247. 1 Jones 255. 1 Leve 118, 
Latch. 12, 118. | j 

It is agreed, that the malicious kiiling of any perſons 
whatſoever nation or religion he he of, or of whatſoever 
crime attainted, is murder. . 1 Hawk. $9. 2 1;/2, 59. 
And ut was ancientiy holden, that the cautng of an 
abortion, by giving a potion to, or {trikin> a womn big 
with child, was murder : but at this day it is ſaid to be 
a great milprifion only, and'not murder, unleſs the child 
be born alive, and dic thereof, in which caſe it ſeems 
ciearly to be murder, notwithitanding ſome opinions to 
the contrary. And in this reſpect alſo, the Common 
Law ſeems to be agreeable to the oſaical, which is as to 
the purpoſe thus exprefled : © If men {trive and hurt a 
woman with child, to that her fruit depart from her, and 
yet no miſchief follow, he ſhall be ſurely puniſhed, 2c- 
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other 1s guilty of murder, and cannot help himlelf by 


_ quarrel over night, and appoint to fight the next day; 


H O M 


cording as the woman's huſband will lay upon | him, and 


he ſhall pay as the Judges determine ; and if any miſchief 
follow, then thoſe ſhall give life for lifes” 1 Hawk. 80. 


He P.,'C. 


Bratt. 121 S. P. C. 21. Bro: Coro. OI. 
Dalt. cap. 92+ 


53 3Tnft. 5. 3 Aff. 2. Bro. Coro. 68. 
Exodus, chap. 21. Vere 22, 23. 

It ſeems alſ> agreed, that where one counſels a womin 
to kill her child when it {hall be born, who atterward 
Lills it in purſuance of ſucn aivice, he is an accefſary to 
the murder. 1 Hawk 80, Dyer 186. 3g Inft. 51. 

' As to what killing ſhall be adjudged of malice prepenfe 
or murder ; it is to be ovlerv-d," that any tormed deſign 
of doing miſchief may be called malice; and theretore 
that not ſuck} killing only as proceeds from premeditated 
hatred or revenge againſt the petion killed; but alfo in 
many other caſes. ſuch as is accompanied with thoſe cir 
cumſt nces that ſhew the heart to be perverſly wicked, is 
adjudged'to be of malice pr! epn/e or afyrethought, and \con- 
ſequently murder. 1 Haw, 80. Kelvnge 127. Stran. 
766. NY EOS TEL WET 

| And according to this notion, it 15 thought proper to 
conſider, Fiſt, fuch murder, as 1s occahoned through any 
ex-re(ſs purpo'e to do fome perlonal injury to him who 
is {[ain in paricular z which feems to be moſt properly 
called expreſs malice. Secondly, tuch as. happens in the 
execution of an unlawtul- action, principally intended for 
ſome other purpoſe, and not to do a perſonal injury to 
him in yarticular who 1s ſlain, in which caſe the maiice 
ſeems to be molt properly faid to be zmplied. 1 Hawk. 
80, Kelynge 120, 1 490. 

As: to murder in the firſt ſenſe, ſuch acts as ſhew a 
dire and deliberace intent to kill another, as poiſoning, 
fabbing, and ſuch hike, are fo cl-ariy murder, that there 
are not any queſtions re-ating. thereto worth explain- 
ing: bot the cai-- which have borne diſpute, . have ge- 
necally happened in the following inſtances. Firſt, in 
duel!inz. Secondly, in killing another, without any pro- 
vocation, or upon a flight one. Thirdly, in killing one 
whom the perſon Killing pretended to hurt in a lets de- 
Tree. 1 Hawk. $0. ITT | 

As to the fiift inſtance of this kind, it ſeems agreed, 
that wherever two perſons in cool blood meet and fight 
on a precedent quarrel, and one of them is killed, the} 


alleging that he was firſt ftruck by the deceaſed ; or that 
he had often declined to meet him, and was prevatled 
upon to do it by his 1mportunity ; or that it was his only 
intent to vindicate his reputation, or that he meant no 
to ki), but only to difarm his adverſary : for ſince he 
deliberately engaged in an aft highly unlawful in defiance 


of the laws, he mult at 'his peril abide the conſequences | 


thercof. 1 Haw#. 80, 81. 1 Bul/t 86, 8&7. 2 Bul/t. 
147. Crom. 22. b. 1 Rol. Rep. 360, 3 Bulfl. 171. 
H.P.C. 48. | | 


And from hence it clearly follows, that if two perſons 


or quarrel in the morning, and agree to fight in. the 
afternoon, or ſuch a conſiderable time after, by which, 
in common intendment, it muſt be preſumed that the 
blood was cooled, and then they meet and fight, and one 
kill the other, he is guilty of murder. 1 Hawk. 81. 3 
Inſt. 51. H. P.C. 48. Keiynge 56. 1 Lev. 180. 

And wherever it appears from the whole circumſtances 
of the caſe, that he who kills another on a ſudden quar- 
rel was maſter of his temper at the time, he is guilty of 
murder z as if after the quarrel he fall into other diſcourſe, 
and talk calmly thereon; or perhaps if he has ſo much 
contideration as to ſay, that the place wherein the quar- 
rel happens, is not convenient for fighting ; or that if he 
ſhou'd fight at prefent, he ſhould have the diſadvantage 
by reaſon of the height of his ſhoes, &c. 1 Hawk. 81. 
Keljr5e 56, 1 Sid. 177. 1 Lev. 180. 


And if 4, on a quarrel with B, tell him that he will 
not itrike him, but that he will give B. a pot of ale to 
lirike him, and thereupon B. ſtrike, and A. kili him, 
he is guilty of murder ; for he ſhalt not elude the juſtice 


of the law by ſuch pretence to cover his malice. 1 
Flawk, 81. | | Penet 


FI, P.C, 48. 


cap. 93 MKelynge G1. | 
Bur it is faid, that it he who draws upon another in” 


F1--0---M 

In like manner, if B. challenge A. and. . refuſe to 
meet him ; bur in order to evade the law, tells PB. that 
he ſhall po the next day to ſuch a town about his buſi- 
nefs, and accordingly B. meet him the next day in the 
road to the ſame town, and aſſault him, whereupon they 
fight, and A. kills B. he is in my opinion guilty of mur- 
der, unleſs it appear by the whole circumttances that he 
gave þ. ſuch intormation accidentallv, and not with a 
eſign to give him an opportunity of fighting. 1 Haw, 
$1. Cro Crom.22.'b. 'H. P C. 48. 

And at this day it ſeems to be ſettled, that if a man 
fault another with zalice prepen/e. and alter be driven by 
him to the wall, and kill him there in his own defence, 
he 1s guilty of murder in reſpect of his firſt intent. 1 
Hawk $1. Crom. 22. b Dalt. cap. 93. H. P. C. 47. 
Kelynge 5V. Mawgr idge”s caſe. | | 
And i© hath been adjudged, that even upon a ſudden 
quarrcl,'if a man be ſo far provoked by. any bare words 
or geſtures of another,' as to make a puſh at him with a 
iword, or'to ftrike at him with any other ſuch weapon 
as maniteſtly indanger his life, bcſore the other's ſword is 
drawn, and thereupon a fight enſue, and he who made 
Buch afſault kil the other, he is guilty of murder ; be- 
cauſe that by afſauiting the other in ſuch an outrageous 
4anner, - without giving, him an opportunity to defend 
nimſelf, he ſhewed that he intended not to fight with 
11m, but to kill him, which violent revenge is nv more 
xcuſed by ſuch a ſlight provocation, than if there had 
Jeen none at all. 1 Hawk. 81. Crom. 22. a. ba Dalt. 
Mawgridge's caſe. 


1 ſudden quartel, make no paſs at him till his tword is 
drawn, and' then fight with him, be is guilty of mans 


flavghter only, becauſe that by negleQuing the opportu= 


nity of killing the other, he was on his guard, and in a 


condition to defend himſelf, with like h:zard to both, 


he thewed that his intent was not ſo much to kill, 'as to 


combat with the other, in compliance with thoſe com- 
mon notions of honour, which prevailing over reaſon, 
during the time that a man is under the tranipoits of a 
iuddea palhon, fo far mitigate his offence in fighting, 
that it ſhall not be adjudged to be of malice prepenje. 1 
Hawk. 81, 82. Kelynge 55, 61, 131. 2 Rol. Rep. 
"ETON WE, 

' And if two happen to fall ont 
preſently agree to fight, and cach of them fetch a wea- 
pon, and go into the fie'd, and there one kill the other, 
he is guilty of manſlaughter only, becauſe he did it in 
the: heat iof blood.” '1 Hauk. 82, H.P.C. 48. 3 
Infl. 51. - | 

And ſuch an indulgence is thewn to the frailties of 
human . nature, that where two perſons who have for- 
merliy' fought on malice, are afterwards to all appear- 
ance /reconciled, and fight again on a freſh quarrel, it 
ſhall not”be preiumed that they were moved by the old 
grudge, -unlcſs it appear by the whole circumſtances of 
the fact. 1 Hawk. 82. Crom. 23. a, Dalt. cap. 93. 
H. P. C. 49. '1 Rol. Rep. 360. | 
But the law ſo far abhors all duelling in cold blood, 
that not only the principal who actually kills the other, 


fought or not ; and ſome have gone ſo far as to hold, 
that the ſeconds of the perſon killed are allo equally 
guilty, in reſpeC&t of that countenance which they give 


accompanying them thercin, and being ready to bear a 
part with them : but perhaps the contrary opinion 18 
the more plauſible ; for it ſeems too ſevere a conltruction 
to make a man by ſuch reaſoning the murderer of his 
friend, to whom he was ſo far from intending any miſ- 
chief, that he was ready to hazard his own lite in his 

quarrel}. I Hauk. 82. H. P.C. 51. Da#t. cap. 93. 
As to the ſecurid inſtance of this kind, viz. ſuch mur- 
der as happens in killing another without any provoca- 
tion, or but upon a flight one ; it is to be obſerved, that 
wherever it appears that a man killed another, it ſhall be 
intended prima faciz that he did it malicioufly, unleſs 
he .can- make out the contrary, by ſheving that he did 
| | iT 


upon a ſudien, and 


but alſo his ſeconds are guilty of murder, whether they. 


to their principals in the execution of th-ir purpoſe, by | 


| 
| 


| 


| had been guilty of manſlaughter only. 


 P,C\, 48. Cro: Fac. 2906, 


| 4 : O- WW 
it on a ſudden provocation, &c. x Hawk. 62, Kelynge 
Alſo it ſeems to be agreed, that no breach of a man's 
word or promiſe, no treſpaſs either to lands or goods, no 
affront by bare words or geſtures, however falſe or mali- 
cious it may be, and aggravated with the moſt provoking 
circumſtances, will excuſe him from being guilty of 


murder, who is ſo far tranſported thereby, as immediately | 


to attack the perſon who offends him, in ſuch a manner 
as manifeſtly endangers his life, without giving him time 
to put himſelf upon his guard, if he kills him in pur- 
ſuance of ſuch aſſault, whether the perſon ſlain did at 
all fight in his defence or not ; for fo baſe and cruel a re- 
venge cannot have too ſevere a conſtruftion. 1 Hawk. 
82. MKelynge 135. 2 Rol. Rep. 460, 461. Kelynge 131, 
&c, Dalt. cap. 93. Cro. Eliz. 779. Noy 171. 1 Sid. 
277. 1 Levinz 180. Hib, 121, Con. 1 Fon. 4.32. a. 

but if a perſon ſo provoked had beaten the other only 
in ſuch a manner, that it might plainly appear that he 
meant not to kill, but only chaſtiſe him z or if he had 
reſtrained himſelf, till the other had put himſelt on his 
guard, and then in fighting with him had killed him, he 
1 Hawk. 82. 
Kelynge 55, O1, 131. | 

And of the like offence ſhall he be adjudged puilty, 
who ſeeing two perſons ſighting together on a private 
quarrel, whether ſudden or malicious, takes part with one 
of them, and kills the other. 1 Haw#. 82, Kelynge 61, 
136. Cro. Jac. 296. 12 Co. 87. 

Neither .can he be thought guilty of a greater crime, 
who finding a man in bed with his wife, or being aC&tu- 
ally ſtruck by him, or pulled by the noſe, or tillipped 
upon the forchead, immediately kills him ;z or who hap- 
pens to kill another in a contention for the wall; or in 
the defence of his perſon from an unlawful arreſt; or in 


the defence of his houſe from thoſe who claiming a title | 


to it, attempt forcibly to enter it, and to that purpoſe 
ſhoot at it, &c. or in the defence of his poſleſſhon of a 
room in a public houſe, from thoſe who attempt to turn 
him out of it, and thereupon draw their ſwords upon 
him; in which caſe the killing the aſfailant hath been 
holden by ſome to be juſtifiable : but it 1s certain, that 
it can amount to no more than manſlaughter. 1 Hawk. 
82,83; H.P. C. 57. 43 .in#.-55-: Kelynge 137. Ht: 
P.C. 57. Crom. 27. a. Kelynge 51. Fo 

Nor was he judged criminal in a higher degree, who 
ſeeing his ſon's noſe bloody, and being told by him, that 
he had been beaten by ſuch a boy, ran three quarters of 
a mile, and having found the boy, beat him with a ſmall 
cudgel, whereof he afterwards died. 1 Hawk. 83. H. 
12 Co. 87. | 

As to the third inſtance of the kind, v:z. ſuch mur- 
der as happens in killing one whom the perſon killing in- 
tended to hurt in a leſs degree ; as to which it is to be 
obſerved, that wherever a perſon in cold blood, by way of 


revenge, unlawfully and deliberately beats another in| 


ſuch a manner that he afterwards dies thereof, he is 
guilty of murder, however unwilling he might have 
been to have gone ſo far. 1 Hawk, 83, MKelyn. 119. 
HAatwogridge's caſe. H. P. C. 49, 50, 51, 52. | 

Alfo it ſeems, that he who upon a ſudden provocation 
exccuteth his revenge in ſuch a cruel manner, as ſhews a 


| cool and deliberate intent to do miſchief, is guilty of 


: v 


| action, principally intended for ſome other purpoſe, and 


murder, if death enſue ; as where the keeper of a park 
finding a boy ſtealing wood, tied him to a horſe's tail, 
and beat him, whereupon the horſe ran away and killed 
him. x Haw. 83. Cro. Car. 131, 1 Ton. 198. Palm. 
545. HH. P. C. 49. Hs OR 

As to the cafes where ſuch killing ſhall be adjudged 
murder, which happen in the execution of an unlawful 


not to do a perſonal injury to him in particular who 
happens to be lain, they are as follow. And firſt, ſuch 
killing as happens in the execution of an unlawful ation, 
whereof the principal intention was to commit another 
felony ; it ſeerns agreed, that wherever a man happens to 
kill another in the execution of a deliberate purpoſe to 
commit any felony, he is guilty of murder ; as where a 


5 | 


H O M 
perſon ſhooting at- tame fowl, with an intent to ſteal 
them, accidentally kills a man ; or where one ſets upon 
a man to rob him, and kills him in making reſiſtance ; 
'or where a perſon ſhooting at, or fighting with one man 
with a deſign to murder him, miſſes him, and kills ano. 


ther. 1 Hawk. 83. MKelynge 117+ 
Dalt. cap. 93. Ids 87. 

And not only in ſuch caſes, where the very aCt of a 
perſon having ſuch a felonious intent, is the immediate 
cauſe of a third perſon's death, but alſo where it an 
way occaſionally cauſes ſuch a misfortune, it makes him 
guilty of murder ; and ſuch was the caſe of the huſband, 
who gave a poiſoned apple to his wife, who eat nov 
enough of it to kill her, but innocently, and againſt the 
huſband's will and perſuaſion, gave part of it to a child 
who died thereof ; ſuch alſo was the caſe of the wife who 
mixed rat/bane in a potion ſeut by an apothecary to her 
huſband, which did not kill him, but afterwards killed 
the apothecary, who, to vindicate his reputation, taſted ix 
himſelf, having firſt ſtirred it about. Neither is it raa- 
terial in this caſe, that the ſtirring of the potion might 
make the operation of the poiſon more forcible than 
otherwiſe it would have been; for infomuch as ſuch a 
| murderous intention, which of itſelf perhaps in ſtriQtneſs 
might juſtly be made puniſhable with death, proves now 
in the event the cauſe of the King's loſing a ſubjeR, it 
ſhall be as ſeverely puniſhed as if it bad had the intended 
effect, the miſſing whereof is not owing to any want of 
malice, but of power. 1 Haw#, 84, Plow. Com. 474. 

C9. 91. 

c But if one happened to be poiſoned by rat/bane laid in 
order to deſtroy vermine, the perſon by whom he is fo 
killed, is guilty of homicide per znfortunium only, becauſe 
his intentions were wholly innocent. 
Com. 474+ 9 Co. 91. b. | 

Alſo it a third perſon accidentally happen to be killed 
by one engaged in a combat with another upon a ſudden 
quarrel, it ſeems that he who kills him is guilty of man- 
ſlaughter only ; but it hath been adjudged, that if a Juf- 


H. Po Go 46, 5 


he ſees fighting, the perſon by whom he 1s killed, 1s 
guilty of murder ; and that he cannot excuſe himſelt by 
alleging that what he did was in a ſudden affray in the 
heat of blood, and through the violence of paſlion; for 
he who carries his reſentment ſo high as not only to exe- 
cute his revenge againſt thoſe who have affronted him, 
but even againſt ſuch as have no otherwiſe offended him 
but by doing their duty, and endzavouring to reſtrain 
bim from breaking through his, ſhews ſuch an obſtinate 
contempt of the law, that he is no more to be favoured, 
than if he had ated in cool blood. 1 Hawk. 84, B, 
P. C. 45, 59. 3 Inſt. 52. Dalt. cap. 93. Savil 67. 
Keiynge 66. 22 Afſ. 71. 4 Co. 40. b, g Cr. 68, Crim. 
25.4. b, | 

Yet it hath been reſolved, that if the third perſon 


what purpoſe he comes, by commanding the parties in 
the King's name to keep the peace, or otherwiſe mani- 
 feſtly ſhewing his intention to be not to take part in the 
quarrel, but to appeaſe it, he who kills him is guilty 0: 
manſlaughter only, for he might ſuſpeCt that he came to 
fide with his adverſary. 1 Hawk. 84. MKelynge 66. 

As to the ſecond inſtance of this kind, viz, ſuch kil- 
ling as happens in the execution of an unlawful aCtion, 
where the principal deſign is to commit a bare breach of 
the peace, not intended againſt the perſon of him who 
happens to be ſlain ; it ſeems clexr, that where divers 
perſons reſolving generally to refilt all oppoſers in the 
commilhon of any ſuch breach of the peace, and to execute 
it in ſuch a manner as naturally tends to raiſe tumults and 
affrays, as by committing a voilent deſſeifſin with great 
numbers of people, bunting in a park, Wc. and in ſo doing 
happen to kill a man, they are all guilty of murder ; for 
they muſt at their peril abide the event of their actions, 


lic peace, in open oppoſition to and defiance of the Juſtice 
of the nation. « Hawk, 84. Savil 67. Jos 86. 
; aims 


tice of peace, conſtable or watchman, or even a private 
perſon be killed in the endeavouring to part thoſe whom _ 


i Hawk. 84. Pl, 


ſlain in ſuch a ſudden affray, do not give notice for 


who wilfully engage in ſuch bold diſturbances of the pub- | 


| 
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| If he had been a private perſon. 1 Hawk. 85, | 


H:- O-: M 


abn. 2c. Crom 24. b. 25. a. H. P.C. 45. 5 Med. 
ef Brer 128 pl. bv. 8. P.C. 17.6. ; 

Yet where divers rioters, having forcible poſſeſſion of a 
houſe, afterwards killed the perſon whom they had ejected, 
as he was endeavouring in the night forcibly to regain the 
poſleſhon, and to fire the houſe, they were adjudged 
guilty of manſlaughter only, notwithſtanding they did 
the fact in maintenance of a deliberate injury, perhaps 
for this reaſon, becauſe the perſon flain was ſo much in 


fault himſelf. 1 Hawk. 85. Crom. 28. b. H, P.C. 


But if in ſuch, or any other quarrel, whether it were 
ſudden or premeditated, a Juſtice of peace, conſtable or 
watchman, or even a private perſon, be ſlain in endea- 
vouring to keep the peace, and ſuppreſs the affray, he 
who kills him is guilty of murder; for notwithſtanding 
it was not his primary intention to commit a felony, yet 
inaſmuch as be perſiſts in a leſs offence with ſo much ob- 
ſtinacy as to go on in it to the hazard of the lives of thoſe 
who no otherwiſe offend him, but by doing their duty in 
maintenance of the law, which therefore affords them its 
more immediate proteCtion, he ſeems to be in this reſpeCt 
equally criminal, as if his intention had been to commit 
a felony. 1 Hawk. 85. MH. P.C. 45. Dalt. cap. 943. 
3 Inſt. 52. Kelyn. 66. 22 Aff. 71. ' 4 Co. 49. b, g Cv 
68. Crom. 25. BE . 
- As to the third inſtance of this kind, viz, ſuch killing 
as happens in the execution of an unlawful aCtion, the 
principal motive whereof was to aſſiſt a third perſon ; it 
ſeems clear, that if a maſter maliciouſly intending to kill 
another take his ſervants with him, without acquainting 
them with his purpoſe, and meet his adverſary and hght 
with him, and the ſervants ſeeing: their maſter engaged 
take part with him, and kill the other, they are guilty 
of manſlaughter only, but the maſter of murder. PJ. 
Com. 100, 101. a. Crom. 23. Dalt. cap. 93. H.P.C. 
I, 52, | | | 
Fr therefore it follows @ fortior!, that if a man's 
ſervant or friend, or even a ſtranger, coming ſuddenly, 
ſee him fighting with another and hde with him, and kill 


the other ; or ſeeing his ſword broken ſend him another, 


wherewith he kills the other, he is guilty of manſlaughter 


_ only. 1 Hawk. 85. Crom. 26.b6, H. P.C. 57, Dalt. 


cap. 94. 1 Roll. Rep. 407, 408. 3 Bulfl, 206. H. P.C. 
"EEE 


Yet in this very caſe, if the,perſon killed were a bailif, 


- or other officer of juſtice, reſiſted by the maſter, &c. in 


due execution of his duty, ſuch friend or ſervant, &c, 
are guilty of murder, whether they knew the perſon ſlain 


were an officer or not. 1 Hawk. 85. MKelynge 67, 86, | 


87. 

But perhaps it may be objected, that in this laſt caſe 
there ſeems to be no more malice than in the former ; 
and ſuch third perſon being wholly ignorant that the party 
killed was an officer, ſeems to be no more in fault than 


To this it may be, anſwered, that all fighting is-bighly 
unlawful, and that he. who on a ſudden ſeeing perſons 
engaged in it, is ſo far from endeavouring to part them, 
as every good ſubjeQt ought, that he takes part with one 
ide, and fights in the quarrel, without knowing the 


readineſs to break: through them an a ſmall occafbon, and 
mult at his peril take heed what; he does; and conſe- 
quently might perhaps in ſtri& juſtice be adjudged in the 
foregoing caſes to a&t with malice, which doth not always 
bgnify a particular ill-will againſt the perſon killed, as 
appears by many of the above mentioned caſes; and though 
ſuch perſon be favoured in reſpect of the ſuddenneſs of the 
occaſion where both the quarrel and the perſons are pri- 
Vate, yet he muſt not expeCt ſuch indulgence, where the 
fight, in which he ſo raſhly engages, was begun in oppo- 
ſition to the juſtice of the nation, and a perſon happens 
to be killed thereby who engaged in maintenance thereof, 
and on that account is under its more particular care; 
and may juſtly challenge, that. his oppoſers be made ex- 
amples to deter others from Joining in ſuch unwarrantable 


quarrels. 1-Hauk, 85, 86. 1 Sid 160.. Ney 50. Plow. 
Com. 100, Hy | of : E200 


 Vou, I. N? 


ON | 
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99, 


| Haw. 86. H. P. C. 46. 


_ Cauſe of it, ſhews a high contempt of the laws, and a| 
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| But if a man ſeeing another arreſted and reſtrained 
from his liberty, under colour of a preſs-warrant or civil 
procels, &c. by thoſe who in truth have no ſuch authority, 
happen to kill ſuch treſpaſſers in reſcuing the perſon op- 
prefſed, he ſhall be adjudged guilty of manſlaughter only, 
notwithſtanding the injured perſon ſubmitted to them, 
-and endeavoured not to reſcue himſelf, and the perſon 
who reſcued him, did not know that he was illegally 
arreſted ; for ſince in the event it appears, that the perſons 
ſlain were treſpaſſers, covering their violence with a ſhew 
of juſtice, he who kills them is indulged by the law, 
which in theſe caſes judges by the event, which thoſe who 
engage in ſuch unlawful aftions muſt abide at their peril. 
1 Hawk 86. Keynge 66, 1379. Crom. 27. a. Bear's: 
caſe lately adjudged. | 

As to the tourth inſtance of this kind, viz. ſuch kil- 
ling as happens in the execution of an unlawful action, 
whereof the direCt deſign was to eſcape from an arreſt, it 
ſeems to be agreed, that whoever kil's a ſheriff, or any 
of his officers, in the lawful execution of a civil proceſs, 
as on arreſting a perſon upon a capias, &c. is guilty of 
murder. 1 Hawh. 86, Date. cad. 93- A. P.C. 45. 
Crom. 24. as Vu | 

Neither is it any excuſe to ſuch a perſon, that the 
proceſs was erroneous, (for it is not void by being ſo,) 
or that the arreſt was in the night, or that the officer did 
not tell him for what cauſe he arreſted him, and out of 
what court, (which is not neceſſary when prevented by 
the party's reſiſtance) ; or that the officer did not ſhew 
his warrant, which he is not bound to do at all, if he be. 
a bailiff commonly known, nor without a demand, if he, 
be a ſpecial one. g Co. 68. Cro. Fac. 280. 9g Co. bb. 
© Co. 68. b. 69. a. Cro. Fac. 486. 9 Co. 69. 

Yet the killing of an officer in ſome caſes will be man- 
ſlaughter only ; as, where the warrant by which he as 
gives him no authority to arreſt the party; as where a 
bailiff arrefts F S. a baronet, who never was knighted, 
by force of a warrant to arreſt Fo S. knight. 1 Hawk. 
86. Cro. Car. 372. 1 Fon, 346. 12 Co. 49. 

Where a good. warrant .is executed in an unlawful 
manner ; as if a bailiff be killed in breaking open a door 
or window to. arreſt a man ; or perhaps if he arreſt one 
on a Sunday fince 29 Car. 2. yp. 7. by which all ſuch 
arreſts are made unlawful. MH. P. C. 46. | 

As to the fifth inſtance of this kind, viz. ſuch killing 
as happens in the execution of an unlawful aCtion, whereof 
'the principal purpoſe was to uſurp an illegal authority ; it 
ſeems clear; that if perſons take upon them to put others 
to death, either by virtue of a new commiſſion wholly 
unknown to..our laws, or by virtue of an unknown juriſ- 
diction, which clearly extends not to caſes of this nature ; 
as if the court of Common Pleas cauſe a man to be exe- 
cuted for treaſon or felony; cr the Court Martial, in 
'time.of peace, put. a man to death by the martial law, 
| both _ the Judges and officers are guilty of murder. 1 


. 
. - 


But where perſons aCt by virtue of a commiſſion, which 
if it were ſtrictly regular would undoubtedly 'give them 
full authority, but happens to be defeCtive only in ſome 
point of form, it ſeems that they are no way criminal, 

As to the fixth inſtance of this kind, viz. ſuch killing 
as happens in the execution of an unlawful action, where 
no miſchief was intended at all, it is ſaid, that if a perſon 
happen to occaſion the death of another, in adviſedly doing 
auy idle, wanton aCtion,, which cannot but be attended 
with the manife{t danger of ſome. other ; as by riding 
with a horſe known to be uſed to kick among a multitude 
of people, by which he means no more than to divert 
himſelf by putting them into a fright, he is guilty of 
murder. , 1 Hawk. 87. TOES 

 Alfo it has been anciently holden, that if a perſon not 
duly authorized to be a phylician or ſurgeon, undertake 
a Cure, and the patient die under his band, he is guilty of 
felony ; but inaſmuch as the books wherein this opinion 
is holden, were written before the ſtatute of 23 H. 8. 
which firſt excluded ſuch felonious killing, as may be 
called wilful murder of malice prepenſe, from the benefit 
of clergy, it may be well queſtioned, whether ſuch kil- 


|'ing ſhall he ſaid to be of malice prepenſe, withio the in - 


30 "tent 
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tent of that ſtatute ; however, it is certainly highly raſh 
and preſumptuous for unſkilful perſons to undertake mat- 
ters of this nature; and indeed the law cannot be well too 
ſevere in this caſe, in order to deter ignorant people from 
endeavouring to get a livelihood by ſuch praQtice, which 
cannot be followed without the manifeſt hazard of the 
lives of thoſe who have to do with them: but ſurely 
the charitable endeavours of thoſe gentlemen who ſtudy 
to qualify themſelves to give advice of this kind, in order 
to alhſt their poor neighbours, can by no means deſerve 
ſo ſevere a coni{truQion from their happening to fall into 
ſome miltakes in their preſcriptions, from which the moit 
learned and experienced cannot always be fecure, 1 
Haw. 87. - $.P. C.:-16e:$. Pulte 42. 6. ; Grom. 27. 
43 E1. 3. 33. b. Fitz, Coron. 163. See Dait. cap. 93. 

The principal in murder 1s ouſted of clergy in all cales, 
and the acceflary before is alſo ouſted of clergy in all cafes; 
' but the acceſſary after is in no caſe ouſted of clergy. 
2 Hates H. 344+ 

By ſtat, 1 E4. 6. c. 12. ſ. 13. All wilful killing by 
poiſoning of any perſon, ſhall be adjudged wilful murder 
of malice prepenſed. | 

Stat. 21 Jac. 1. cap. 27. fe 2. If any woman be de- 
livered of an iſſue, which being born? alive ſhould be a 
| baſtard, and ſhe endeavours privately, either by drown- 


ing, or ſecret burying thereof, or any other way, fo to| 


conceal the death thereof, as that it may not come to 
light whether it were born alive or not ; the ſaid mother 
ſhall ſuffer death as in caſe of murder, except ſuch mo- 
ther can make proof by one witneſs that the child was 
born dead. | | 

Continued indefinitely by 3 Car. 1. cap. 4. and 16 Car. 
T. Cap. 4. | 

oe 2 Geo. 2. cap. 21. Where any perſon ſhall be fe- 
loniouſly ſtricken or poiſoned upon the ſea, or at any 
place out of England, and ſhall die of the ſame in Eng- 
lanl; or where any perſon ſhall be feloniouſly ſtricken or 
poiſoned within England, and ſhall die of ſuch itroke or 
poiſoning upon the ſea, or out of England, an indictment 
thereof found by jurors of the county in England, in 
which ſuch death, ſtroke or poiſoning ſhall happen, whe- 
ther it be found before any coroner upon view of ſuch 
dead body, or before Juſtices of peace, or other Juſtices 
who ſhall have authority to inquire of murderers, ſhall be 
as effeftual, as well againſt the principals as the acceſſo- 
ries, as if ſuch ſtroke or poiſoning and death, and the 
offence of ſuch acceffories, had happened in the ſame 
county ; and every ſuch offender ſhall have the like de- 


fences (except challenges for the hundred) as if ſuch | 


ſtroke or poiſoning and death, and the like offence of 
ſuch acceflories, had happened in the ſame county where 
ſuch inditment ſhall be found, 

By ſtat. 25 Geo. 2. cap. 37. ſet. 1. All perſons found 
guilty of wilful murder, ſhall be executed according' to 
law,” on the day next but one after ſentence ' paſſed, 
unleſs the ſame happen to be Surday, and in that caſe on 
the Monday following. | | 

S272. 2, The body of ſuch murderer ſhall, if ſuch 
conviction and execution be in /4iddleſex, or the city of 
London, or the liberties thereof, be immediately conveyed 


by the ſheriff or ſheriffs, or their deputy and their officers | 


to the hall of the ſurgeons company, or ſuch place as 
the ſaid company ſhall appoint, and be delivered to ſuch 
perſon as they ſhall appoint, who ſhall give to the ſheriff 
or his deputy a receipt for the ſame ; and the body fo de- 
livered ſhall be difſeted and anatomized by the ſaid ſur- 
| geons, or ſuch perſons as they ſhall appoint : and in caſe 
ſuch conviCtion and execution be in any other county 
or place in Great Britain, the Juſtice of aiſize, or other 
proper Judge, ſhall award the ſentence to be put in 
execution the next day but one after ſuch conviction, 
(except as before excepted) and the body of ſuch mur- 
derer ſhall in like manner be delivered by the ſheriff, or 
his deputy and his officers, to ſuch ſurgeon as ſuch Judge 
ſhall dire. | | | | 

$28. 3. Sentence ſhall be pronounced in open court 
immediately after the convittion of ſuch murderer, and 


before the court proceed to any other buſineſs; unleſs the | 


court ſee cauſe for poſtponing the fame ; in which fen- 
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the marks of infamy hereby direted, in order to impreſs 
a juſt horror in the mind of the offender, and on the 
minds of ſuch as be preſent, of the heinous crime of 
murder. 

Sef7. 4. Aſter ſentence pronounced, in caſe there ap. 
pear reaſonable cauſe, it ſhall be lawful for ſuch Judge, 
before whom ſuch criminal ſhall have been tried, to ſta 
the execution at his diſcretion, regard being had to the 
intent of this aCt. 

Sz#?, 5. It ſhall be in the power of any ſuch Judge to 
appoint the body of ſuch criminal to be hung m chains, 
but in no caſe the body of any murderer ſhall be buried, 
unleſs after ſuch body has been anatomized; and ever 
ſuch Judge ſhall direct the ſame either to be diſpoſed of 
as aforeſaid, to be anatomized, or to be hung in chains, 

Se. 6. Afﬀter conviction and judgment, the goaler 
to whom ſuch criminal ſhall be delivered, ſhall confine 
ſuch priſoner to ſome cell, or ſafe place within the priſon, 
ſeparate from the other prifoners z and no perſon, except 
the gaoler or his ſervants, ſhall have acceſs to ſuch pri- 
ſoner, without licence under the hand- of ſuch Judge be- 
fore whom ſuch offender was tried, or under the hand cf 
the ſheriff or under- ſheriff. 


execution, he may releaſe any or all the' reſtraints or re- 
gulations herein direQed to be obſerved by the gaoler, by 
licence in writing ſigned. —- te GA 
Sef.8. Aﬀer ſentence, and until execution, ſuch 
offender ſhall be fed with bread and water only, (except 
in Caſes of receiving the Sacrament of the Lord's Supper, 
and except in caſe of any violent ſickneſs or wound, in 
which caſe ſome known phyſician, ſurgeon or apothe- 
cary, may be admitted to adminiſter neceſſaries; the 
chriſtian and ſurname of ſuch phyſician, &c. and his 
place of abode, being firſt entered in the books of ſuch 
priſon ;) and in cafe ſuch gaoler offend againſt, or neg- 
lect to put in execution any of the. direCtions hereby 


ſuffer impriſonment until the ſame be paid, | 

Se. g. If any perſon ſhall by force ſet at liberty, or 
reſcue or attempt to reſcue, or. ſet at liberty, any perſon 
out of priſon, committed for or found guilty of murder, 
or reſcue or attempt to reſcue any perſon convicted of 


be deemed guilty of felony, and ſhall ſuffer death without 
benefit of clergy. | 


Sect. Io. If any perſon, after execution, by force ref- 
cue, or attempt to. reſcue the body-of ſuch offender out 
of the cuſtody of the ſheriff, or his officers during the 
conveyance of ſuch body to any of the places hereby di- 
rected, or from the company of ſurgeons, or their er- 
 vants, or from the houſe of any: ſurgeon where the ſame 
1s depoſited; every perſon ſo offending ſhall be deemed 
guilty of felony, and be liable tb be tranſported to ſome 
of his Majeſty's colonies iu America for ſeven years, and 
be ſubject to the'like puniſhment and conviction, in caſe 
of returning into Great Britain within the ſaid ſeven 
years, as other felons. | | | 

$2. 11. Nothing herein ſhall extend 


to repeal 'or alter 


4 


fron of the execution of perſons convicted of capital of- 


fences in Scetland, for the reſpective times in the faid at 
mentioned, bs 71 EEO aTe 109 

The body of ſuch criminal to be hung in chains. See 
ſed. 5, TO BNTLETUC 

At a meeting of the Judges to conſider of this aCt, 
there was ſome doubt whether hanging in chains might 
ever be made part of the ſenterice ; but on debate it was 
agreed by nine Judges, that in; all caſes within the act, 
the judgment for difleting and 'anatomizing only ſhould 
be part of the ſentence: and if it ſhould be thought ad- 
viſable, the Judge might- afterwards dire&t the hanging 


In chains by ſpecial order to the ſheriff, purſuant to the 


power given by this clauſe. For/ter's Crown Law 107+ 
See Murder, Trial, Creaſon, 


ſignifies 


tence ſhall be expreſſed not only the uſual judgment of | 
death, but alſo am time for the execution thereof, and 


Seat. 7. In cafe ſuch Judge ſee cauſe to reſpite the 


enacted, he ſhall forfeit his office, and be fined 20s. and 


murder, going to execution, or during execution, he ſhall 


ſo much of 11 Geo. 1. cap. 26. as relates to the ſuſpen- 


- Hominatio. Domeſday, tit. -Northampton Sockmanni de 
' Riſden,-ldcirco epiſcopus clamat Hominationem eorum. Ie 


bs SZ 
EIS 
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ſignifies the muſtering of men ; alſo the doing of homage. 
Cowell, edit. 1727. | Fett, 
amine capts m Withernamium, Is a writ to take 
him that hath taken any bondman or woman, and led 
him out of the country, ſo that he or the cannot be 


replevied according to law. Reg. Orig. fol. 79, See 

4O1tzeenam. | LES OBE 

Homine eligends ad cuffodiendam peciam ſigillt pz) 
mercatozibus editi. Is a writ directed to a corporation, 
for the choice of a new man to keep one part of the 
ſeal, appointed for ſtatutes merchant, when the other is 
dead, according to the ſtatute of Acton-Burnel. Reg. of 
Writs, fol. 178. a. : : 

yomne repiegiands, Is a writ to bail a man out of 
priſon : in what caſes it lies, ſee F. N. B. fol. 6. Reg. 
Orig. fol. 77 


When one conveys away ſecretly or keeps in his cuſtody 


- another man againſt his will 3 then upon oath made thereof, 


and a petition to the Lord Chancellor, he will grant a 
writ of replegiari factas, with an altas and pluries, upon 
which the ſheriff returns an efpngatus, and thereupon iſſues 


| out a capias in withernam, made by the filazer, and when 


he is thereupon taken, the ſheriff cannot take bail for him : 
but the court where the writ is returnable may, if they 
think fit, grant. an habeas corpus to the ſheriff to bring 
him into court, and bail him, or elſe remand him, 


A homine repl:giando cannot be brought either by the 
wife herſeif, or by her prochein amy againſt her huſband ; 


| and the nature and proceedings in the writ ſhew it to be 


fo. Paſch. 1718. Ch, Prec. 492. Atwood v. Atwood. 
Habeas corpus was returned, that JF. was in cuſtody 
by capias 1n witheriam. The caſe was, that upon a 
hoamine replegiando, the ſheriff returned an inquiſition, | 
finding that the party was eloigned ; whereupon a wither- 
nam ifſacd, returnables Oftab. Martini, which was not 
yet come ; but the defendant was taken upon it. It was 
objeCted, that he could not be bailed upon the withernam , 
for that it was an execution, and he had no day in 
court, and the plaintiff could have a new withernam, 


That which ſeemed to be the ſenſe of the Chief Juſtice, 


to which the reſt agreed, was, (among other things) that 
after elongata returned, and withernam allo awarded, the 
defendant is not concluded to plead non cepit to the action, 


becauſe he cannot falſify the return, and that upon pleading | 


non cepit he ſhall be bailed. And they diſliked the caſe 
in Raym. 474. and the Lord Gray's caſe, Skin, 61. but 
affirmed the caſe in the Regifler 79. a. and cited Kelw. 

F. N. B. 74. adding this farther reaſon, that 


le a. 
| hereby the ſuppoſal of the writ is denied, and ballanced, 


and the matter ſtands indifferent, wengny to the rule of 
bailing laid down by Lord Cote, upon Per. 1, cap. 15, 
'The court held, that there might be a new withernam ; 


for \the bail muſt be in a ſum certain with condition, | & 


that he appear de die in diem, and if judgment be againſt 


| him, that he render his body in withernam, tbidem reman- 


furus quouſque be render the party, and permit him to go 


| at large; and therefore if he be rendered, he is in cuſtody 
as before ; and the court held, that before the withernam 


returned, the defendant cannot be bailed. 
Mich. 12 W. 3. B.R. Mor v. Watts, | Hh 
\ The defendant pleaded in abatement, want of addition 
in the pluries, as to'place, vill or hamlet. The plaintiff 
demurred; Ht Ch. ]. at firſt inclined ſtrongly, that 
the plea was good, and would diſtinguiſh this from other 
writs of replevin ; for here, he ſaid, the proceſs of out- 
lawry iſſues immediately upon the pluries homine replegi- 
and, which he affirmed to be a withernam: in itſelf 3 but 
in a common reptevin, the proceſs of outlawry is'not vpon 


2 Salk, 581. 


the pluries replegiari, but upon the capias in withernam, 


which ifſues upon the ſheriff's return of averia elongata 


'upon the plyrizs; and upon the ſheriff's ſpecial return of 


the capias in withernam, that is, upon his return of nulla 
bong on the 'withernam, a capias ſhall go againſt the perſon, 
and fo to outlawry. But by Powel J. There is no dif- 
ference; for in both caſes, the proceſs of outlawry is upon 


the' withernam, and not upon the original writ; for in a 


bomine replegiando, there ſhall go no withernam 'till return 
of the homune replegiands ; and as to the firſt w1thernam in | 
| | 4 


H-:O.:N 
| -ommon replevin muſt be de averirs, ſo the firſt in 
»emine replegiands ſhall be of the perſon ; and at another 
{ay the whole court awarded a re/pondeat ouſter ; for pro- 
cels of outlawry lies in a homine replegiands, yet there 
ought not to be any addition, For the pluries, on which 
we hold plea here, is not the original in replevin ; but 
che original writ of replevin is it, which writ is vicontiel ; 
lo if the replevin be removed by recordare, thouzh upon 
withe! nam thereon there will lie proceſs of outlawry, yet 
there is no addition according to the ſtatute ; ſo that it is 
not the original, and therefore out of the ſtatute. 2. 
There being no addition to the firſt replevin, the pluries 
(which indeed is the original to us) muft have none ; 
becauſe it muſt not vary from the firſt writ. And Powe! 
faid, that there never is any addition to a writ that is 


vicontiel, 6 Mod. 84. Mich. 2 Ann. B. R. Lord Ban=- 
bury ve Wood, See 14 Vin. Abr. tit. Homine reple- 
glando, 


Yommes, A fort of feudatary tenants. They claimed 
a privilege of having their cauſes and perſons tried only 
in the court of their lord, When Gerad de Camvil in 
5 R. 1. was charged with treaſon and other high miſde- 
meanors, he pleaded, that he was Homo comitis Fohannis, 
and would ſtand to the law or juſtice of his court, Pc- 
rochial. Antiquities. þ. 152. 
Homiplagitum, Is uſed in the laws of Hen. 1. cap. 80. 


| for the maiming a man, Sj quis in demo vel curia Regis 


fecerit homicidium vel homiplagium. 

Homitaie, A home-ſtall, or manſion-hovſe. 
a Charter granted about the 5 Edw. 1. 
1727. | 
Yond-habend, (from the Sax. hond, hand, and haben, 
having,) Signifies a circumſtance of manifeſt theft, when 
one 1$ apprehended with the mainor or mainover, i. e, the 
thing ſtolen in his hand. Bran, lib, 3. trat?. 2. cap. 
8, 32 & 3s: who alſo uſes hand-berend in the ſame 
lenile, ſc. Latro manif:/flus, See Pand-habend. $0 in 
Fleta, lib. 1, c. 38. Purtum manifeflum eft ubi aliquis latro 
deprehenſus ſeifitus de aliquo latrocinio hand-habbind, & back- 
berinde, & nſecutus fuerit per aliquem cujus res itla furrit, 
que diatur ſacborgh, & tunt licet inſecutori rem ſuam petere 
criminaliter ut furatam. | 

It alſo ſignifies the right which the lord hath of deter- 
mining this offence in his court. | 

Yone:!, The penalty of corrupting it, or ſelling it in 
veſſels wanting meaſure. Stat. 23 El. c. 8. 4, _ 

Honour, Is, beſides the general ſignification, uſed 
eſpecially for the more noble ſort of ſeignzories, on which 
other inferior lordſhips or manors depend, by performance 
of ſome cuſtoins or ſervices to thoſe who are lords of 
them ; (though anciently honour and baronia fignified the 
ſame thing.) Ut manerium plurimis gaudet (inter Jum 
feodts, ſed plerumque) tenementts, conſuetudinibus, ſerviciis, 
c. ta honor plurima complettitur maneria, plurima 
feoda militaria, plurima regalia, &c. diftus etiam olim eft 
benefictum ſeu feedum regale, tentuſque ſemper a rege im 
capite, Spelm. The manner of creating theſ2 honours 
by act of Parliament, may in part be colleCted out of the 
{tatute of 33 Hen. 8. co. 37, 38. where Ampthil, Graf- 
ton and Hampton Curt, are made honours. And by 37 
Hen. 8. cap. 18. the King is impowered by letters paten: 
to erect four ſeveral honours, viz. W:/tmin/ter, Kingſton 
upon Hull, St. Ojythe, and Donnington, and as many other 
honours as he will, In reading ſeveral approved authors 
and records, the following are obſerved to have been 
likewiſe honours, viz. The honours of Higmore, Lancaſter, 
Aguila, (formerly Pevenſty) Clare, Tickhill, ILalling ford, 
Nottingham, Boloine, Weſt and Eaft Greenwich, Bedford, 
Berkbamſlead, Plimpton, Crevecure, Haganett, IVindſzr, 
Beaulieu, Peverel, Skipton, WWirmgay, Clun, Raleigh, 
Maontgomery, Huntendin in Herefordſhire, Eye, Barna ds 
Caſtle, Glouceſter, Arundel, Tremanton, Richard's Caſlle, 
Chriſt-Church, Heveyngham, Cockermouth, Bullinbroke, Staf- 
ford, Barſtable, Wherwelton in Yorkſhire, Strigul, Tet- 
neys, Werk, (Rot. Pipz 31 Hen. 2.) Cornayts, Caudicct, 
Theony, Oakbampton (had 92 knights-fees belonging to it, ) 
Grentmeſnel, Egremond, Oxford, Lin:ola, Abergauaney, Du1- 
ley, Tamworth, Mowbray, W:bley, Banonta, Miditeham, 


As in 
Cowell, edit. 


Hawarden-Caſfile, Dever-Caſtle, (Trin, 33 H. 1. Linc- 
| 46.) Ce 


H O N 

| 46.) Cariſbrote, (Faſt. g Ed. 1.) Clifford-Caflle, King- 

' ton, Filkingham, Leicefler, Hinkley, Whitchurch, Hertford, 
Newelme, Cheſler, Lovetot, Pickering, Maidflon, Tutte- 
bury, Warwick, Brecknock, Brember, Halton, Gowher ; 
for Fobn de Moubray in Eqw. 3. wrote bimfelf Dominus 
Infulz de Hoxholm & de honoribus de Gowher & Brember. 
And in a charter of 15 Hen. 4. I find mention of the 

| honours of Kaermardin, Cardigan and Glamorgan. Cowell, 
edit. 1727s. | ; 

When the King grants an honour with appurtenances, 
it is more high than if a manor was granted with the 
appurtenances ; for to an honour, by common intend- 

ent, appertain franchiſes, and by reaſon of thoſe 11- 
becties and franchiſes, it is called an honour. In Itinere 
in the time of £4. 3. Roll. 151. Scroop, For a manor 
and honour are not of one condition. 

An honour ought to conſiſt of - lands, liberties and 
franchiſes. 1 Bulſ. 197. Paſch. 10 Jac. The King v, 
 Levett. 

The King cannot create an honour, but by a&t of 
Parliament ; per fot cur. 1 Bulſ. 196. Paſch. 10 Jac. 
'The King v. Levett. 

The King granted to a ſubje&t a great manor, called 
An Honour, and p:iſed it by the name of An Honour ; 
and well. Fenk. 277. fl. 99. - | 

King Richard the Second created Ralph Nevill, earl 
of We/imirland, to him and his heirs males of his body, 
which honour deſcended to Charles Nevill, earl of We/t- 
morland, who was attainted of treaſon ; adjudged, that a 
name of dignity or honour. may be intailed upon one and 
the heirs males of his body, and that ſuch an intail 1s 
within the ſtatute De d»nis, becauſe it concerns Jand : 
for every earl, &c, is created of ſome place; that ſuch 
a dignity may be forfeited at Common Law, (for it is an 
ancient office) that is, it may be forfeited upon an at- 
tainder for treaſon, and this by a condition in law, ane 
nexed to the dignity ; for his office is Ad conſulendum re- 
gem tempore pacis & defendendum tempore belli, theretore 
he forfeits it when he takes counſel or arms againſt the 
King z and if ſuch a dignity had not been forfeitable at 
Common Law, it is now forfeited by the ſtatute 26 Hen. 
8. cap. 13. by the word hereditatem; for a dignity 1s an 
hereditatem, 7 Rep. 33. Nevill's caſe. TR 

It is illegal to purchaſe honour, (as a dukedom) for 
money. Pern. 5. Paſch. 1681. E. of Kingſton v. Lady 

_ Eliz. Pierepoint. © | | 

At this day the Earl of Arundel only hath his earldom 
_ by preſcription, the beginning 'of which is time out of 

mind, not within th? memory of any one ; ſo that his 
earldom is the moſt ancient in the realm. 
The King v. Levett, 
Ponour-courts, Are courts held within the Honours 

_ aforeſaid, mentioned 33 Hen. 8. 37. and 37 Hen. 8. 18. 

And there is a court of honour of the Earl Marſhal 
of England, &c. which determines diſputes concerning 
precedency and points of honour. See Conftable, Eourt 
vf Ehivalry. Sn TEE 

Honourarp ſervices, Are ſuch as are incident to 
Grand ſerjeanty, and annexed commonly to ſome honour, 

| See 12 Car. 2. cap. 29, | 

Yontfongenethef. Cum omnibus alits libertatibus, tantum- 
»10do hontfongenethef mihi retento. Charta Wil. Comi- 
tis Mareſialſci. In 14on. Ang!. 1 par. f. 724. This 

| ſhould have been written hondfangenethef, and fignifies 
a thief, taken with hondhabend, i. e. having the thing 
{tolen in his hand. Cowell, edit. 1727. 

Yopcon, Signifies a valley in Domeſday-book ; fo too 
do hope, hawgh and howgh. Cowell, edit. 1727. | 

Yops and hop-binds, Penaity on importing or uſing 
corrupt hops, 1 Tac. 1. c. 18. | : 

Hops imported, what duties to pay, 2 WY. & M. /ef. 
2 c.4. fe 10. 9 Ann. cap. 12. Thy 

Made perpetual, and part of the aggregate fund, by 1 
Goes I. Co 12. ; | 

| _ What fees payable to Cu/tom-houſe officers for hops 
brought to London. 1 Ann. ft. 1. c, 266 _ 
Duties of thoſe of Briti/h growth to be under the 
management of commiſſioners of exciſe, 9g Ann, c. 12. 


fe 5: 


T Bull. 196. h 


IH:0:K 

j No bitter to be uſed in brewing but hops, 9 Ann. c. 12, 
fo 24» | q þ h | 

Foreign hops not to be imported into Jreland, 9 Ann, 


C. 12, I Geo. 1. Ce. 12. fo. 6. | 

Money lent on hop duties how repaid, 1 Geo. 1. ff, 2, 
C. 12, 7 Gece 1, fb. 2. £.20. fe 37» 
The drawback on hops exported to Jreland taken off, 
6 Geo, 1. c..11. /. 40. 

Planters to give notice of the time of bagging, 6 Geo, 
2. cl. 21. þ. 25, 


No hops to be imported into [re/and from other parts 
but Great Britain, 5 Geo. 2. C. 9. 


burnt, and ſhip forfeited, 7 Geo. 2. c. 19, | 

Penalty on ſophiſticating hops, 7 Geo. 2+. c. 19. /. 2. 

Damages to be made good, as by 9 Gee. 1. c. 22. 

Cutting hop-binds, 1o Geo. 2. c 32. /« 4+ 

| By ſtat. 6 Geo. 2. c. 37. /. 6. unlawfully and mali- 
ciouſly cutting hop-binds is made felony without benefit 
of clergy. | | 

Yoza Aurozae. The day-bell, or morning-bell, or what 
we now call the four o'clock- bell, was called hora aurore, 
as Our eight o'clock-bell, or the bell in the evening, was 
their zgnitegium, or coverfeu. Cowell, edit. 1727- 

Yozdera, A treaſurer, from the Sax. Hord. Theſaurus, 
Et quicunque Hordera regis vel prepoſitus furi conſentaneus 
erit. Leg. Adelſtan. cap. 2. apud Brompton. From 
whence we derive the word Hord. Cowell, edit. 1727. 

Ho2derwum, A hoard, a treaſure, or repoſitory. As in 
the laws of King Canute, c. 104. Sed ſuum horderium, 
quod dicere poſſumus aiſpenſam; & ciſtam ſuam, & trage, id 
eft ſcrinium ſuum, debet ipſa cuſtodire, Cowell, edit. 
1727. 

Ho2dcum palmale. Hzc indentura te/iatur, quod Rob, 
Beaufitz. dedit—unam virgatam terre in Gillingham, redd, 
inde quolibet anno add feftum $, Mich. quatuor Buſſellos or- 
dei palmalis firme juxta melius precium per duos denarios 
in quarterio, fc, Dat. 43 Ed. 4. penes Alington Paynter 
arm. Doubtleſs this is meant of beer-barley, which in 
Norfolk is called ſprat-barley, and battledore-barley ; and 
in the marches of J/ales, cymridge, it being broader in 
the ear, and more like a hand than the common barley, 
which in old deeds is called Hordeum guadrageſimale, 
Cowell, edit. 1727. | 
— Yoznobeame pollengers, Are trees ſo called, that 
have been uſually lopped, and are about twenty years 
growth, and therefore not tithable. Plowden, fel, 407. 
Soby's caſe. ee | | 

Yoznegeld, Is a compound from the Saxon word 
orny cornu, and geld, ſolutio, ſignifying a tax within a 
foreſt, to be paid for horned beaſts. Cromp. Furiſd. 197, 
And to be free thereof is a privilege granted by the Kin 
unto ſuch as he thinketh good. J[dem ibid, & Raftall in 
his Zxpoſition of Wards, Suictum eſſe de ommi colleftione 
in foreſta de bejits cornutis afſeſſ. 4 Inſt- fol. 369, Et 
fint quiett de omnibus geldis, & danegeldis, & valgeldis, & 
ſenegeldis, & horngeldis, &c. Diploma H. 3. canonicis & 
manial:bus de Semplingham. Cowell, edit. 1727, See 
Subſidy. | | | | 

Yorn | with horn, or Horn under Horn, The pro- 
miſcuous feeding of bulls and cows, or all horned beaſts, 
that are allowed to run together upon the ſame common. 
As in the conſtitution of Robert, biſhop of Durham, 
1276. Similiter de decimis que de waccs proveniunt fide 
tuendum duximus, quad ubicunque fuerit receptaculum ea« 
rum, licet in vicinis parachiis horn with horn, ſecundum 
Anglicam linguam, paſcua querant, illi remaneat tota deti- 
ma, ubi fuerit domicilium & remanentia., Spelman. To 
which may be added, that the commoning of cattle horn 
with horn, was properly when the inhabitants of ſeveral 
pariſhes let their common herds run upon the ſame open 
ſpacious common, that lay within the bounds of ſeve 
pariſhes, and therefore that there might be no diſpute 
upon the right of tithes, the biſhop ordains, that the cows 
ſhould pay all profit to the miniſter of the pariſh where 
the owner lived, &c. Cowell, edit. 17279. =» 

Þozners. Horners wares. ſhall be ſearched, 4 Edw. 4 


c. 8, Foreigners ſhall not ”y horns within twenty-four 
miles of London, 4 Ed. 4. c. 8. 7 JaC. 1. C. 14» | 
Hots 


Landing foreign hops before duty paid, hops to be 


1 pe 


% 


H- O R 
de fon fee (Fr. 7. e. , ) 1 ex 
ton to avoid an action brought for rent iſſuing out of 
166 :1 land, by him that pretends to be the lord, or for 
phones cuſtoms and ſervices : for if the defendant can prove 
er to be without the compaſs of his fee, the ation 
ell. | | 
_ ecfoals quare cauſum fregit, and taking his goods, 
the defendant juſtified by command of the lord of the 
nor, which the plaintiff held by fealty and rent, and 
for non-payment thereof he took them nomine difir1ctio- 
is. The plaintiff replied, that the /ocus in quo is extra, 
bf ve hc that it is infra feodum ; defendant demurred 
tooccally, becauſe the plaintiff, pleading hors de ſon fee, 
ld have taken the tenancy upon him, and cited 9 
Red. Bucknal's caſe, 22 Hen. b. 2. 3, Kelw, 73: 14 
AS pl. 13- 1 [nf?. 1, b. where this is given as a rule 
by my Lord Coke, It was agreed by the counſel for the 
laianF, that 1n all caſes of aſliſe, hors de ſon fee is no 
Ho without taking the tenancy upon him; but other= 
wiſe in treſpaſs, in which never was any ſuch thing ob- 
>-cted; for what tenancy can the plaintiff take upon 
him ? he cannot ſay, that he is tenens liberi tenement! ; 
for this is a bare aCtion of treſpaſs, in which though the 
leading 1s not ſo formal, yet it will do no hurt for 
Ka it been extra feodum, without the traverſe, it had 
been good enough, and of that opinion was the court in 
the following term, and judgment tor the plaintiff (ab- 
ſente Scroggs) ; and the Chict Juſtice faid, that the rule 
laid down 1 [»/t. 1. 6. viz. that there 1s no pleading 
hars de ſon fee, without taking the tenancy upon him, 
js to be intended in cafes of afſiſe, and that ſo are all the 
caſes he there cites for proof of that opinion, and there- 
fore is ſo to be underſtood ; but this is an aCtion of treſ- 
paſs brought upon the poſſeſſhon, and not upon the title. 
2 Mod. 103, 104. Trin. 28 Car. 2. 
Smith. See 14 Vin. Abr. jit. Hors de jon fee. 
- Payſe-Bzead. [nnkeepers ſhall not make horſe-bread, 
13 Ric. 2. fl. 1. c. 8 4 Hen. 4. c. 25. 
\ £. 21, Permitted to bake horſe-bread, 32 Hen. 8. c. 41. 
Hazſet. Tranſporting of horſes reſtrained, 11 Hen. 7. 
c.13. 22 H.8. c.7. 1 Ed. b. c. 5. wy | 
Owners of parks obliged to keep able breeding mares, 
a7 H. BS. c. 6. 
Northern counties excepted, 27 H.8.c. 6. f.5. 
The afſiſe of horſes allowed to be kept upon commons, 
32 H. 8. c. 13. altered to the iſle of £ly, &:. by 8 E!, 
c. 8. and Cornwall, 21 Face. 1. c. 28. /. 12. 
How many ſtoned trotting horſes every one ſhould 
keep, 33 HH. 8. co 5. | 
Penalty of exporting 


Hors 


horſes without licenſe, 2 £9. 6. 


"3 

" "0h horſes ſhall be tolled, and ordered in fairs, 2 & 
3 Ph. & M. c.75. 31 El. c 12. | 

The exception of horſes to be exported for the owners 
uſe, in 1 Ed. 6. c. 5. repealed 5 Eliz. c. 19. 

Size of horſes to be paſtured in the fens, 8 El. c. 8. 


« 2. 

How horſes ſhall be ſold in fairs, 31 El. c. 12. 

The owner of a ſtolen horſe ſold in a fair, may have 
him again, paying the price within ſix months, 31 £1, 
&12.-þ6 4». 5 | | | 

Exportation of horſes permitted, and the duty on them 
aſcertained, 22 Car. 2. c. 15. f. 8. | 


Hotſes in hackney coaches to be fourteen hands, 9 Ann. 


6.23. fo 4. © 
Horſes at races to 


be entered by the owners, 13 Geo. 
2. Cc. 19. NI | | 


Horſe-racing for plates. under 5o /. or with horſes 


carrying ſmall weights, prohibited, 13 Geo. 2. cap. 19. f. 2. 

Horſes may run for the value of 50 /. with any weight, 
and at any place, 18 Geb. 2. 34 /. 11. | 

For other matters, ſee Cattie, Fairs, and JNarkets, 
Felonies without Clergy, (under Felony) tit. Acceſſaries and 
Horſe-jlealing. | Dk 

Yo2ſes hired, Afton on the cafe lies for abuſing a 
horſe hired, by immoderate riding, &c. And a difference 
has been made in law betwixt hiring a borſe and borrow- 


ng one to go a journey z for in the firſt caſe, the party 
Vor, 1, NY gr, | 


= of his fee) Is an ex- 


C B. Sherrard v. 


21 Jac. 1. 


£29: /þ. 1 


H O $S' 
may ſet his ſervant, &c. vpon the Horſe; but not jn the 
(ond AR $20, [TEEN HE 06 WAI 
Hozſfs for the King's ſervice. None ſhall take the 
horſe of any perſon to ſerve the King without the owner's 
conſent, or ſufficient warrant ; bn pain of impriſonment, 
Sc, Stat.'Ric. 25 c 35 Ts | R 
Yozſe-races: See Horſes: | | 
Yozftilers.- . See Yofteler. es 
Yoſpes generalis, A great chamberlain. Du Freſh. 
 Yoſpitallers, ( Hoſpitalarii,) Were the knights of a 


religious order, ſo called, becauſe they built an hoſpital - 


at Jeruſalem, wherein pilgrims were received. To theſe 
Pope Clement the Fifth transferred the Templars, which 
order, by a council held at Yienne in France, he ſupprefſed 
for their many and preat offences. "The inſtitution of 
their order was firſt allowed by Pope Gelaſus the Second, 
anno 1118. and confirmed here by Parliament, and had 
many privileges granted them, as immunities from pay- 
ment of tithes, &c. You ſhall find their privileges re- 
lerved to them by 2{agna Charta, caps 37. and you ſhall 
ice the right of the King's ſubjeRs vindicated from the 
uſurpation of their juriſdiEtion, by the ſtatute of Pt. 2. 
cap. 43. Their chief abode is how in Malta, an iſland 
given them by the Emperor Chatles the Fifth, after they 
were driven from Rhoges by Solyman the Magnificent, 
Emperor of the Turks; and for that they are now called 
Knights of Malta. They are mentioned 13 £4. 1. cap: 
43 and g Fen. 3. c. 37 Tho. Waljingham in Hiſt. 
£4. 2. and Stow's Annals, ibid. All the lands and goods 
ot theſe knights here in England were given to the Tas 


[by 32 Hen. 8. c 34. See Mon. Angl. 2 par. fol. 489. 


{-vſpitals. 'The ordinances to reform the ſtate of hoſ- 
pitals, 2 Hen. 5. c. 1. | 

Maſter, &c. of St: Leonard, 
2 H: 6.62 I, | 

Maſters of hoſpitals may occupy the latds of the hof- 
pital, though they are clergymen, 21 H.8, c. 13. /. 7. 

A confirmation of grants made to hoſpitals, 14 El. 
cap. 14. | 

Penalty of taking a reward for nominating a perſon to. 
an hoſpital, 31 Z/. c. 6: , 2& 3. | 

Liberty to found hoſpitals, &c. 35 El. c. 7. [.27. 39 
El. c. 5. 21 Fac. 1. c 1. . | 


Incorporation of the governors. of Guy's hoſpital, it 
Geo. I. C. 12. 


Eſtabliſhment of the hoſpital at Bath, 12 Geo, 2. 
C. 31. . : | 

Powers granted to the governors of the Foundling hoſ- 
pital, 13 Geo. 2, c. 29, Money given them, 29 Geo. 2. 


York, may gather corny 


For building hoſpitals and work-houſes at Bri/ol, 18 
Geo. 2. c. 38. | 
| Money for building the hoſpital near Goſport, 29 Geo. 
2. C. 29, fo 7. 

For other matters, ſee Charitable Uſes, Moztmain. 

Yoſpitium, Is the ſame with procuration, or viſitation- 


| money. Et nomine ſue legationts cum exceſſrvo numero hoſ- 
|pitia a cunts per Angliam exegit monaflerits z; minores vero 


domus, ques pondus hoſpitii ferre non poterint, certa ſumma, 
id eft, ofto vel quinque marcarum, hoſpitia redemerunt. 
Neubrigenſis, Jib, 4. c. 14. Brompton, fol. 1193. : 

Yoftagium, Is the ſame with Hzs/ſpitium. See Procu- 
ration. Pea | 

Yoftelagium, A right to receive lodging and entertain» 
ment reſerved by many Jords in the houſes of their te- 
nants. Monachi Radinge habebunt hoſtelagium ſuum 
in pradifto meſſuagio cum Merlebergam vererit, Cartular. 
Radinges. MS. f. 157. Cowell, edit. 1727. 

Yoiteier, ( Heflellarius, from rhe French hofleler, i. ec 
hoſpes) Signifieth with us thoſe that otherwiſe are called 
inn-keepers. Stat. 31 Ed. 3. /t. 2. c. 2. 

Hoftlers, Inn-keepers. 9 Ed. 3. fl. 2. 6.2. 

HPofterium, A hoe, (Fr. houe,) An inſtrument uſed 
moſtly by gardiners, and well known. Et fint quieti de 
aratro & hoſterio, & /ſegibus ſecandis, feu colligendo, & 
homagio factends, de averiis, & de pannagio & ſalicher, & 
omnibus aliis conſuctudinibus, Charta Hamonis Mafly. 
Cowell, edit. 1727+ | . 

7 3P Hoftiaes 


to the convent of Bure//er five quarters .of bread-corn, 


HUH. & U 


Yoſtiae, Hoſt-bread,, canſecrated.-wafers in the. holy. 
vchariſt or hoſt.  1/abel Co els of Albemarle confirmed 


ul 


—ad "boſtias factiendas - in dome ;predifias, Parochial 
Antiquit. .pag. 270. - From this Latin ho/iza Mr. Sommer 


7 Lo IP © 
, Co. Rep. 11. Bawles's caſes Thirdly, thoſe that dip for 
 Jaithetre, ſhall not dig in the, man/ton-houje of *any ſubject 
without his aſſent; for then he, nor bis wife, nor his 
children cannot be in ſaſety, nor his goods preſerved from 
thieves. Fourthly, he that kills a man, who will ry 


deduces the Saxon huſe!, the Lord's Supper, and buflran, 

to adminiſter that ſacrament ; kept long in our old Englifh, 

the houſel, and to houjal, Cowell, edit. 1727. See Ken- 

net's Gloffary. . ER; HE 
Ioftlirins, An bſftaller, 


Nofuulfara, DyſPituigria, A place, or, room in. religious 


and ſpoil him in the houſe, ſhall forfeit nothing, Cowell, 
edit. 1727. q | | 
| In caſe of felony, or ſuſpicion of ſelony, the King's 
oflicers may break the houſe to take the felon'; becaufe 
It is for the good of the commonwealth to take felong, 
and becauſe in every felony the King has intereſt ; ang 


houſes, allotted! to the ule of receiving gueſts and. ftran- | where the King has intereſt, the writ of itſelf is a ney 


gers, ſor the care of which there was a peculiar officer 
appointed, called Hoj7illarius, and Hoſpitalarius, N'es 
Willielmus Prizr Elyen. & gu/d. loci conventus ad roga- 
tM  ——Henrici Sexi Regis conceſſunus Johann Norys ar- 
migers officium botillaris in boſtillaria no/tra. Elenh——£x 
Cartular. Eid, Elyen,” MS. fol. 34. + 

Poficircus, ( Juffercus, from the Lat. aftur, a goſhawk ) 
'The manor of Brouyvten com. Oxon, in the reign of. Edw. 
2. was held by John Manlut in capite per ſerjeantiam 
miutandi unum hoſtricum Deming Regi, vel Hlium hottricum 
portland: ad cturiam Domini Regis. Paroch, Antiquities, 
PZ» 56g. | ; | t 

potrhpot, 1: partem poſittr, (Fre hatchpot, a confuſed 
mingle-mangle of divers things jumb'ed and put together. ) 


Among the Dutch it ſignifies fleſh cut in pieces, and fod- 


den with herbs or roots, not unlike that which the Ro- 


mans called PFarraginem,— Fe/ius, But Lyttelton faith, 


that literally it Ggnifies a pudding mixt of divers ingre- 
dients, but by a metaphor, Ggniftteth a commixture, or 
putting together of lands of ſeveral tenures, for equal di- 
vilion of them, fl. 55. For example; a man -ſeiſed of 
thirty acres of land in fee, hath iſſue two daughters, ans} 
gives with one of h1s daughters, to a man that marries her, 
ten acres of the ſame land in frank-marriage, and dies 
ſeiſed of the other twenty acres. Now, if ſhe that is 
thus married will have any part of the twenty acres 
whereof her father diced ſeiled, the muſt put her lands, 
given in frant-marriage, in .hotchpot ; that is, ſhe muſt 
refuſe to take the fole profits of the Jands given in frank- 
marriage, and ſuffer the land to be commixt, ard mingled 
together with the other iand whereof her father died ſfeiled ; 
ſo that an equal divifhon may be rw 'e of the whole be- 
tween her and her ſiſter, and thus tor her ten acres ſhe 
ſhall have fifteen acres, elſe her ſiſter will have the whole 


twenty of which her father died feiſed. See Cee on Lit. 


lib. 3. cap. 12. and Þritton, fol, 119, There is allo in 
the Civil Law cl/atia bonorum anſwerable, to this, whereby 
if a child advanced by the father, do, aſter the father's 
deceaſe, challenge a child's part with the reſt, he mult 
caſt in all that formerly he had received, and then take 
out an equal ſhare with tke others. Cowell, See Admi- 
niftcation, London. | NE 
pountaw-heaty, "The land there to be of the nature of 
copyhold, and how to be leaſed by the ſteward of the ma- 
nor, Stat. 37 Hen, 8. c. 2, | 
Your, (Hora,) Is a certain ſpace of time of ſixty mi- 


nutes, twenty-four of which make the natural day. It, 


is not material at what hour of the day a perſon 1s born. 
17n/t. 135. See Fcadion, | Et 
Youſagre, Is a kind of fee paid for houſing goods, by a 


carrier, or at a wharf or key, &c. - Shep. Epit. 


Poult, (Domus) A place of dwelling or habitation ; 
alſo a family or houſhold. In a houſe four things are ne- 
cellary ; 1. Habitatio haminis ; 2. Deletlatio inhalatantis ; 
3. Neceſſitas luminis ; 4+ Salubritas aeris. For any hurt or 
hindrance to the firſt, third, and fourth of theſe an aCtion 
lieth : for prehibetur ne quis faciat in ſus, qued nocere poſſit 


| aliens, "The houſe of every man is to him as his caſtle and 


fortreſs, as well for deſence againſt injury and violence, 
as ſor his repoſe, according to the maxim, Domus ſua 
euique eft tutiſſimum refugium. See Co. 5 Rep. Semaine's 
caſe. "The piivilege that the law gives to houſes, for the 
habitation of mcn, is great ; for firſt, it ought to have the 
precedency in a preipe quad reddat before lands, mea- 
dows, paltures, and woods. Secondly, the houſe of a 
ran hath privilege {to proteCt him againſt -an arreſt, by 
force of a i_g of the law, at the ſuit of the ſubject, 


omittas propter aliquam libertatem ; and ſo the liberty or 
privilege of a houſe ſhall not hold againſt the King. 5 
Rep. 92. (d.). cites 9 Ed. 4. 9, | 

' Af. and B, were joint Icilees of a houſe, A. was bound 
in a ſtatute to 7. $8. and diced; F. S. ſued extent ; the 
ſheriff returned him dead z F. $. ſued another writ tg 
extend all the Jands which he had when he acknowledged 
the ſtatute, or after, and all goods which he had at his 
death 3 whereupon the ſheriff and jury came to, the houſe, 
the door being open (there being goods of 4, there), and 
offering to enter,' Þ. thut the door againſt them. It was 
| reſolved, 1ſt, "That every man's houle is as his caſtle, as 
well to defend him againſt injuries as for his repoſe. 2, 
Upon recovery in any real aCtion or ejectment, the ſheriff 
may break the houſe and deliver ſeifin, &c..to the plain- 
tiff, the writ being habere facas ſeiſmam or poſſeſſuenem ; 
and after judgment it is not the houle of the detendant in 
right and judgment of the law. 9. In all caſes, where 
tae King 1s paity, the ſheriff (if no door be open) may 
break the. party's houſe to take him, or to execute other 
proceſs of the King, if he cannot otherwiſe enter ; but 
he ought firlt to ſigniſy.the cauſe of his coming, and re- 
quelt the duor to be opened ; and this appears by the 
ſtatute ///lm. 1. 17. which is only in aflirmance of the 
Common Law ; and without default in the owner, tke 
law will not ſuffer a houſe to be broken. . 4. In all caſes, 
when the door is open, the ſheriif may enter and make 
execution at the ſuit of any ſubject, either of. body or 
goods ; but otherwiſe where the door is {hut, there he 
cannot break it to execute proceſs at the ſuit of a ſubjeQ, 
5. 'Though a houſe is a caſtle for the owner himſelf and his 


| family, and his own goods, &. yet it is no proteCtion for 


a ſtranger flying thither, or the goods of ſuch a one, to 
prevent lawful execution; and therefore in ſuch caſe, 
after requelt to enter, and denial, the ſheriff may break 
the houſe. 5 Rep. 91. a. 12 93. 0. Mich. 2 Fac. B. KR. 
Semaine”'s caſe, alias Semaine v. Greſham. 

| Commithoners of bankruptcy cannot break open a houſe 
to ſearch for the banktupt's goods, unlefs it be the bank- 
rupt's goods in the houte of the bankrupt. 2 Show. 247. 
Mich. 44 Car. 2. Þ. R. Anon. | 

If bailiff touched the defendant, and then he had re- 

treated into his houſe, this being an arreſt, baili{F might 
have purſued and broke open the houſe, or might have 
| had an attachment or a r7e/cous againſt him. 1 Salk. 79 
'Trin. 3 Ann. B. R. in the caſe of Genner v. Sparkes. 

If a perſon authoriſed to arreſt another who is ſheltered 
in a houſe, is denied quietly to enter into it, in order t0 
take him ; it ſeems generally to be agreed, that he may 
juilify the breaking open the doors upon a cepras from the 
King's Bench or Chancery, to compel a man to find 
ſureties for the peace or good behaviour, or even upon a 
warrant from a Juſtice of the peace for ſuch purpoſe. 2 
Hawk, Pl. C. 86. cap. 14. fe 2, Þ» : | 

So where one known to have committed treaſon 15 

purſued either with or without a warrant, by a conſtable 
or private perſon, 7b14. 
_. So where an affray is made in a houſe in the view 0r 
hearing of a co.iſtable ; or where thole who have made an 
affray in his preſence fly to a houſe, and are immediately 
purſued by him, and he is not ſuffered to enter in order 
to ſuppreſs the affray, in the firſt caſe, or to apprehend 
the affraycrs 1n either caſe. 2 Hawk. Pl, C. 87. c 14 
J« 8, | 

But it hath been reſolved, that where Juſtices of peace 
are, by virtue of a {tatute, authoriſed to require pe: 1035 
to come before them, to take certain oaths preſcribes bf 

ue 
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ſuch ſtatute, the, officer. cannot, lawfully break open the 
dowrs of the perſon who ſhall be named in any warrant 
made in purſuance of ſuch ſtatute, in order to be brought 
before the Juſtices to take ſuch oaths ; becauſe ſuch war- 
rant is not grounded on a precedent offence, neither does 
it appesr that the party either is or will be guilty of any. 


Ibid. f. 11. See 14 Vin. Abr. tit. Houſe. Rl 
Duties on windows in dwelling-houſes, 7 & 8 IF. 3. 
c. 18. 5 Ann.c. 13. 8 Ann. c. 4. | 
How payable by houſes inhabited by two families, and 
þy the inns of court, 8 & g W. 3. c los f. 18. & 19. 
Juſtices of the peace, to appoint collectors of the duty, 
6 Geo. 1. c 21+ /. 61 
Hundred liable to 
9 (Gere is Co 2 $% /- Te . 
A new duty on houſes and windows granted, 20 Gee. 
2.6. 3, © 42. tut T9 | 
Apartments in the Univerſities to pay as houſes, 2 
Geo. 2+ & + fo 32 | I bs ; 
Proviſions for enforcing the payment of the duties, 21 
Gez. 2: Cc. 10. . | 
No ſettlement 
2. C10. þo 13: ? | Fas 
For enforcing the payment in Scotland, 26 Geo. 2. 
C: 17. | : 


damages by the burning of houſes, 


gained by paying theſe duties, 21 Geo, 


2 Geo. 3. c. 8. C2 | TR 
Far other matters, ſee Felonies without Clergy (under 
Felonz), #/t. Houſes, Burning. | 
 Houteboly and Yapbold, Seem to ſignify houſeboot 
and ledgetort, in Mon. Ang. 2 par. fol. 633. 
edit. 1727. ; 
Voujcbote, A compound of houſe and bote, 71, compen- 
fatio, ſignifies overs, or an allowance of necellary tim- 
ber out of the-loid's wood, for the repairing and ſupport 
of a houſe or tenement. And this belongs of common 
right to any leſlee for Fears. or for life ; but if he take 
more than is needful, he may be puniſhed by an aCtion of 
waſte. Houſebote (ſays Co. on Litt. fel. 41.) is two- 
fold, viz. Eftoverium edificandi & ardendi, Cowell, edit. 
> 
2) ufe-breaking, or Pouſe-robbing, Is the robbing of 
a man in ſome part of his houſe, or his booth or tent, in 
any fair or market, and the owner or his wife, children 
or ſervants, being within the ſame; for this is felony by 
23 Hen. 8. caps 1. and 3 Ed. 6. cap. 9. And ſince it 1s 
made felony, though none be within the houſe, booth, or 
ſtall, by 39 Zliz. 15. See Burglary, Liobvecy, 
Pouſe-burning. See Arſon, Burning, 


Youſes of Cozrection, To be built in every county, 


I8 Eliz. te 3. -7 Fac. Is C. 4. 

Juſtices of peace may upon preſentment enlarge houſes 
of correction, 14 Geo. 2+ . 23. þ« 2» ; | 

Juſtices of a liberty or corporation may commir to the 
houſes of correQtion of the county, 15 Gere 2+ Ct 24s 

Houſes of correftion to be under the government of 
the Juſtices, 17 Geo. 2. < 5+ þ. 3L. | 

Ilho may be committed to the houſe of correftion. V aga- 
bonds and diforderly perſons may be lent thither, 39 Ez. 
C. 4. ſe 3, 4+ . 7 Face I, oo 4. fo 4+ 12 4nn. ft. 2. ©..23. 
I . | 

Poor perſons refuſing to work, or wandering, 43 Ez. 
62: (6:44:12 en fee2s- 66-33: bo 5. BONES. 
Lewd women having baſtards, and perſons running 
away, and leaving their children to the pariſh, 7 Fac. 1. 
6&4. /. 7, & 8. | wh Th 
; Or non-conformiſts againſt 13 & 14 Car. 2. c. I, 
* 2. | | 

Poor refuſing to go to place of ſettlement, 13 & 14 
Care 2. OY | t | 

Or perſons offending againſt' the game-laws, 22 & 23 
Car. 2.4.25 fo & & 5: 4&5 5. & M. 6:23: 
/ 3». 1... J Ann, 6 14« fo 23 4» 5» 9 din. <« 25» 
Ft '3 | 
| Or reſufing oaths of allegiance and ſupremacy, 1 7/7. 
& M4. ft. 1.c.8. [. 9. | 
| Or not wearing badge, according to 8 & 9g 7/7. 3. c. 
39s fe 2: 


[Sc 4 Ann. c. 21. f. 2, 


Additional duty on houſes, &c, 31 Geo. 2.c. 22, /. ZI | 


Cowell, | 
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| 1 Oc perſons offending againſt the aft concerning haws 
a 


rs and pedlars, 9 & 10 7 3. c. 27. /. 2. 

| _ Or offending againſt ſalt duty, mg T4 £..: &..48 
fe 4+ 5 Geor 1. e. 18. /. 2, 
Or aCting contrary to the 


aCts for preſerving the fiſhery, 
& 9. 9 An, c. 26. /.6. 1 
Geo. 1. c. 18, /. 7, & 14; 


Perſons convicted of theft or larceny, 5 Ann. c. 6. . 2: 

Perſons not paying penalty for firing houſes negligently, 
6 Ann. c. 31. |. 3. FOE: 

Coachmen and chairmen on miſbehaviour; 9 Ann. c: 
23: /- 49. 1 Geo. 1. 57. [. 8. | 
_ Offenders againſt the aCts concerning drapery, 1 Geo. 1. 
Go 15. fo 7. 11 Geo, I. c 24. ſ. 18. 7 Geo. 2. G 25 
f- 2, 6. 1 Geo. 2. c. 28. /, 10. et 

Tem committing diſorders in dock-yards, 1 Geo. 1. 
C. 25, }. I. | | 
| MWg employed in adulterating tobacco, 1 Gee, 
Lic. 40:4. 5. 

Vagrants, 6 Geo. 1. c. 19. To the moſt convenient 
houſes of correCtion, 14 Geo. 2. c. 33. ſ. 3. 


Or taylors refuſing to work, &c. 7 Geo. 1. c 13. /. 


6, 7. 


Journeymen ſhoemakers, on ſecond conviction of em- 
bezzlement, 9 Geo. I. c. 27. fo Ie | 
/ Or weavers, &c, combiuing againſt 12 
. J, Fo 
Or for not paying coſts and damages, adjudged by 
Juſtices on diſputes about wages, 13 Geo. I. c. 23. /« 6. 
Dyers guiity of deceit, 13 Geo. 1. c. 24» {. 5. 
Or perſons convitted of perjury, 2 Geo. 2. c. 25. fe 2. 
Watermen, &c. not paying penalty of aCting again 
2 Geo.: 2: £..20. ſc 3» | gas 
Or mariners deſerting, 2 Gez. 2. c. 36. /. 4. 
Offenders againſt the aCt for regulating coal trade, 3 
Geo 2. c. 26. /. 16. | | | a 
Or offenders againſt the aCt concerning hallaſtage, 6 
Geo. 2. 20. |. 22, | ED 
Or for maliciouſly drawing up flood-gates, &.Geo. 2: 


Geo, 1. ca. 34s 


I Ce 20. fe - 


Perſons loitering on the coaſt to run goods, 9 Ges. 2. 
c. 35. /« 18.—Or perſons not paying penalty for fraudu- 
lently removing goods, 11 Geze 2. Cc. 19. /. 4. 

Or offending againſt the aCt concerning plays and in- 
terludes, 10 (eo. 2, c. 28, /. 6. 7 | 

Perſons riotouſly hindering the exportation of corn, 
11 Geo. 2:6 22, þ 1 | | 

+ of on oath of maſter or miſtreſs, 2 Geo. 2. 
C. 19. j» 46 | | 

I)zedige, Readily, or quickly. + Item diximus de lis 
latronibus, qui in hredige nequeunt culpabiles inveniri, 1. 
Could not readily be convicted. Leg. Adel/lan. cap. 16. 
From the Sax. hredinge, i. e. brevi, in a ſhort times. 
Cowell, edit. 1727. | | | 
 Yudegeld, Szgn!ficat quietantiam tranſgreſſimis illate in 
ſervum tranſgredientem. Fleta, lib, 1. cap. 47+ ſeCt. 20. 
It may be thought in that place of Fleta to be miſprinted 
for hinegeld, which ſee, & quare, When a villain or 
ſervant had committed any treſpaſs, for which he de- 
ſerved whipping or corporal puniſhment, when he bought 
off his penalty with money, the price of exemption from 
{uch chaſtiſentent was called hudegeld, or hidegeld ; ſome 
fancy money given to ſave his hide» Cowell, edit. 1727. 
See Fleta, ubt ſupra. | | 

Hue and cry, Fautehum & clamor, Is derived from 
two Prench words, huer and crier, both ſignifying to 
ſhout or cy aloud, AJanwood, in his Fore! Law, cap, 


| 19. rum. 11. faith, that bue, in Latin, ' /* vox delentis, 


as fignifying the complaint of the party, and cry is the 
purſuit of the felon upon the highway upon that com- 
plaint ; for if the party robbed, or any in the company 
of one robbed or murdered, come to the conſtable of the 
next town, .and will him to raiſe the hue and cry, that is, 
make the complaint known, and follow the purſuit after 
the offender, deſcribing. the party, and ſhewing as near 
as he can which way he went; the conſtable ought 
forthwith to call upon the pariſh for aid in ſeeking the 
felon, and if he be not found there, then to give the next 


conſtable 


| 
1 


C 
5 
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aonſtable notice, and the next, until the offender be ap- 

rehended, or at leaſt until he be thus purſued unto the 
| aye | Of this Bradon, lib, 3. trat?, 2. cap. 5. * Smith 
de Rep. Anglir. lib. 2 cap. 20. and the ſtat. 13 Zdw. 1 
of Wincheſter, cap 3. & 28 Ed. 3. 11. & 27 Eliz, 13- 
'The Normans had ſuch purſuit with a cry after offenders, 
which they called clamor de haro, whereof you may read 
the Grand Cu/lumary, cap. 54, And it may probably be 
derived from harrter, flagitare, Hue is uſed alone in ſtat. 
4 Ed. 1. jt. 2. In the ancient records this is called hu- 
tefium & clamor. See Coke's 2 par. Inſt. fol. 172. 

But the clamor de haro was not a purſuit after offen- 
ders, but a challenge of any thing to be his own after 
this manner, viz. he who demanded the thing did, with 
a loud voice, before many witneſſes, affirm it to be his 
proper goods, and demanded reſtitution. This the Scots 
call hute/ium ; and Skene de Verb. Signif. verb. Hutefium, 
ſaith, it is deduced from the French oyer, 7. audire (or 
rather oyez), being a cry uſed before a proclamation. 'The 
manner of their hue and cry he thus deſcribeth ; if a rob- 
bery be done, a horn is blown, and an owt cry made, af- 


\ ter which, if the party fly away, and doth not yield 


himſelf to the King's bailiff, he may be lawfully ſlain, and 
hanged upon the next gallows. Of this hue and cry, ſee 
Cromp. Fuſt. of Peace, fol. 160, and in Rot. Clauſ. 30 

+ 3» mM. 5, we find a command to the King's 'Prea- 
ſurer, to take the city of London into the King's hands, 
becauſe the citizens did not, ſecundum legem O& conſuetud: - 
nem Regni, raiſe the hue and cy for the death of Guido de 
Aretio, and others, who are ſlain, Cowell, edit. 1727. 
gee DPoriferatls. DO , 

Hue and cry is the purſuit of an offender from town 
to town till he be taken, which all that are preſent when 
a felony is committed, or a dangerous wound given, are 
by the Common Law, as well as by the ſtatute, bound 
to raiſe againſt the offenders who eſcape, on pain of fine 
and impriſonment. 3 1n/. 116, 117. 2 In/t. 172. 
Dalt. Fas cap. 28, 109. Fitz. Coron. 395, Cro. 
Eliz. 654. Rte. 

'The raiſing of hue and cry is enjoined by the Com- 
mon Law, which may be called a raiſing of it at the 
ſuit of the King, as well as by ſeveral aCts of Parlia- 
ment, which may be called a raiſing of it at the ſuit of 
a private perſon, inaſmuch as thoſe ſtatutes make the 
hundred anſwerable to the party robbed, if they neglect 
to purſue the hue and cry, and apprehend the robbers. 3 


| Bac. Abr, 61. | 


As to hue and cry at Common Law, it ſeems to be 
clearly agreed, that a private perſon who hath been rob- 
bed, or who knows that a felony hath been committed, is 


not only authoriſed to levy hue and cry, but is alſo bound 


to do it under pain of fine and impriſonment. 2 ft. 
172. 3 Int. 116. 1 Hal. Hift. P. C. 464. 

From hence it follows, that although it is a good 
courſe, as my Lord Hale ſays, to have a precept or war- 
rant from a Juſtice of peace for raiſing hue and cry, yet it 
is neither of abſolute neceſſity, nor ſometimes convenient, 
for the felons may eſcape before the Juſtice can be found; 
alſo hue and cry was part of the law before the ſtatute of 1 
E4. 3. cap. 16. which firſt inſtituted Juſtices of the 


peace. 2 Hal. H. P. C. 99. | 


And although alſo, ſays he, it is eſpecially incumbent 
upon conſtables to purſue hue and cry when called upon, 
and they are ſeverely puniſhable if they neglect it, and 
it prevents many inconveniencies if they be there; for it 


gives a greater authority to their purſuit, and enables the 


purſuants, in his aſſiſtance, to plead the general iſſue upon 
the ſtatutes 7 & 21 Fac. 1. without being driven to ſpe- 
cial pleading ; and therefore to prevent inconveniencies 
that may happen by unrulinefs, it is moſt adviſable that 
the conſtable be called to this aCtion ; yet upon a robbery, 
or other felony committed, hue and cry may be raiſed by 
the country in the abſence of the conſtable; and in this 
there is no inconventency, for if hue and cry be raiſed 
without cauſe, they that raiſe it are puniſhable by fine and 
impriſonment. 2 Hal. Hiſt, P. C. 99, 100. 

The regular method of levying hue and cry is, for 
the party to go to the conſtable of the next town, and. 


declare the fact, and deſcribe the offender, and the way 
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he 18 gone ; whereupon the conſtable ought immediately, 
whether it be night or day, to raiſe his own town, anq 
make ſearch for the offender; and upon the nat finding 
him, to ſend the like notice, with the utmoſt expe 
dition, to the conſtables of all the neighbouring towng, 
who ought in like manner to ſearch for the offender, ang 
alſo to give notice to their neighbouring conſtables, ang 
they to the next, till the offender be found. 3 Inpp, 
n 16. Dalt, Fuſtice, cap. 286. Cromp. 178. 2 Hawk, 

. C7 

'The Suſtable is not only to make ſearch in his own 
vill, but is alſo to raiſe all the neighbouring vills, who 
are all to purſue the hue and cry with horſemen as well 
as footmen, until the offender be taken. 2 Hal. Hip. 
P. C. 101. | 

In caſe of hue and cry once raiſed and levied, upon ſup- 
poſal of a felony committed, though in truth there was 
no felony committed ; yet thoſe who purſue hue and yy 
may arreſt, and proceed as if a felony had been really 
committed. 2 Hal. Hift. P. C. 101. 

And therefore the juſtification of an impriſonment by 
a perſon upon ſuſpicion, and by a perſon, eſpecially a 
conſtable, upon hue and cry levied, do extremely differ ; 
for in the former there muſt be a felony averred to be 
done, and it is ifſuable ; but in the latter, viz. upon hue 
and cry, it need not be averred, but the hue and cry levied 
upon information of a felony is ſufficient, though per- 
chance the information were falſe ; and therefore an aver. 
ment of a felony committed, in cafe of a juſtification 
of an impriſonment upon hue and cry, is not neceflary ; 


| the reaſons whereof are, 1. Becauſe the conſtable cannot 


examine the truth or falſhood of the ſuggeſtion of him 
who firſt levied it, for he cannot adminifter him an oath; 
and if he ſhould forbear his purſuit of the hue and cry 
till it be examined by a Juſtice of peace, the telon might 
eſcape, and the purſuit would be loſt and fruitleſs. 2. 
Becauſe the conſtable is, by ſeveral aCts of Parliament, 
compellable to purſue hue and cry, and is puniſhable, as 
thoſe of the vill, if they do not. 3. Becauſe he that 
firſt raiſed a hue and cry where no felony is committed, 
v1Z. the perſon that giveth the falſe information, is ſe- 


| verely puniſhable by fine and impriſonment, if the infor- 


mation be falſe; and therefore if he raiſe hue and cry 
upon a perſon that is innocent, yet they that purſue the 
hue and cry may juſtify the impriſonment of that inno- 
cent perſon, and the raiſer is puniſhable ; and by the 
ſame reaſon, if he give notice of a felony committed, 
where there was in truth none. 5 Z. 5. a. 21 H. 7. 
28. a. per Rede. 2 Ed. 4. 8, & 9. 29 Ed. 3. 39. 2 Inſt. 
173. 2 Hal. Hiſt. P. C. 103, | 

If hue and oy be raiſed againſt a perſon certain for 
felony, though poſhbly he is innocent, yet the conſtables, 
and thoſe that follow the hue and cry may arreſt and im- 
prifon him in the common goal, or carry him to a Juſtice 
of the peace. 2 Hal. Hift, P. C. 102. 

If the perſon purſued by hue and cry be in a houſe, and 
the doors are ſhut, and refuſed to be opened upon de- 
mand of the conſtable, and notice given of his buſineſs, 
he may break open the doors; and this he may do in any 
caſe where he may arreſt, though it be only a ſuſpicion _ 
of felony; for it is for'the King and Commonwealth, 
and therefore a virtual non omittas is in the caſe; and 
the ſame law is upon a dangerous wound given, and a 
hue and cry levied upon the offender. 7 £4. 3. 16. 6. 
2 Hal. Hi/l. P. C. 102. 

It ſeems in this caſe, that if he cannot be otherwiſe 
taken, he may be killed, and the neceſſity excuſeth the 
conſtable. 1 Hal. Hift. P. C. 102, 

Upon hue and cry levied againſt any perſon, or where 
any hue and cry comes to a conſtable, whether the perſon _ 
be certain or uncertain, the conſtable may ſearch in ſuf- 
pected places within his vill, for the apprehending of the 
felons. Dalt. cap. 28. 2 Ed. 4. 8. b. Cromp. de Pace 
178, 2 Hal. Hift. P. C. 103. 

But though he may ſearch ſuſpeCted places or houſes, 
yet his entry muſt be per o/fia apert*, for he cannot 
break open doors barely to ſearch, unleſs the perſon againlt 
whom the hue and cry is levied be there, and then it 1s 


true he may; therefore, in caſe of ſuch a. ſearch, the 
breaking 
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breaking open the door is at his peril, viz. juſtifiable if 
he be there ; but it muſt be always remembered, that in 
caſe of breaking open a door, there muſt be firſt a notice 

iven to them within of his buſineſs, and a demand of 
entrance, and a refuſal, before doors can be broken, 2 
Haul. Hift. P. C103: 
' If the hue and cry be not againſt a perſon certain, but by 
deſcription of his ſtature, perion, clothes, horie, &c, the hue 
and cry doth juſtify the conſtable, or other perſon, tollowing 
it, in apprebening the perſon lo delcribed, whether in- 
nocent of guilty, for that 1s bis, warrant z it is a kind of 
proceſs that the law allows (not uſual in other caſes), viz, 
to arreſt a perſon by deſcription. 2 Hal. Hit. P. C. 103. 

But if the hue and cry be upon a robbery, burglary, 
manſlaughter, or other telony committed, but the perion 
that did the fat is neucher known nor deſcribed by perſon, 
clothes, or the like; yet ſuch a hue and cry is good, as hath 
been ſaid, and mult be purſued, though no perſon certain 
be named or deſcribed. 2 Hal, H:/t. P. C. 103. 

And therefore, in this calc, all that can be done is, for 
thoſe who purſue the hue and cry, to take ſuch perſons as 
they bave pro able cauſe to ſuſpeQ; as for inltance, ſuch 
perſons as are vagrants, that cannot give an account 
where they live, whence they are, or ſuch ſuſpicious per- 
ſons as come late into their 11un or lodgings, and give no 
reaſonable account wher? they had been, and the iike. 2 
Ed. 4.8. b. 2 Hal. Hifl P. C. 103. 


And here the juſtification of the impriſonment is mixed, 


- partly upon the hue and cy, and partly upon their own 


ſuipicion; and therefore, firſt, in reſpect that it is upon hue 
and cry, there needs no averment that the telony was done, 
yet it mult be averred that an information was given that 


" the felony was done, if the arreſt be by that conſtable that 


firſt received the information, and ſo raiſed the hue and 
cry; or if the arreſt were made by that conſtable, or thoſe 
vills to whom the hue and cry came at the ſecond-hand, 11 
mult be averred that ſuch a he and cry came to them, 
purporting ſuch a felony ts be done : but, ſecondly, alſo 


| jnaſmuch as the hue and cry neither names nor deſcribes 


the perſon of the fe!on, but only the felony committed ; 
and therefore the arreſt of this or that particular perſon, 
and fo app'icd, is left to the ſuſpicion and diſcretion of 
the conſtable or the people of the ſecond or third vill; 


he that arreſts any perſon upon fuch general hue and cry. 


mult aver that he ſuſpected, and ſhew a reaſonable cauſe 
of ſuſpicion. 2 Hal. Hit. P. C. 104. | 

But now by the ſtatute of 5 ac. 1. wp. 5. the con 
ſtable, or any that come in his aſſiſtance, even in this 
caſe of hue and cry, may plead the general iſſue, and 
give the whole matter of the juſtification in evidence; for 
the purſuit of hue and cry, though performed by others as 
well as the conſtable, is principally the a& of the conſta- 
ble of the vill, and the others are but his deputies or af 
ſiſtants within the precincts of his conſtablewick. 2 Hal. 
Hiſt. P.C. 104. 

There can be ro doubt but that both by the Common 
Law, as alfo by the ſeveral ſtatutes which enjoin the le- 
vying of hve and cry, they who negleCt to levy one 
(whether officers of juſtice, or others), or who negleCt to 
puiſue it when rightly levied, are puniſhable by indiCt- 
ment, and may be fined and impriſoned for ſuch neglect. 
2 Hal. Hifl, P. C. 104. | | 

And now by the 8 Ges. 2. 4ap, 16 ſef. I1. it is en- 
acted, ** "Phat every conſtable of the hundred, and every 
conitable, borſholder, headborough, or tithingman of any 
town, parith, village, hamlet, or tithing within the hun- 
died, or the franchiſes within the precinct thereof, wherein 
the robbery ſhall happen, as ſoon as the ſame ſhall come 
to his knowledge, either by notice from the party or 
parties robbed, or from any other perſon or perſons, to 
whom notice ſhall be given thereof purſuant to this or 
any other ſtatute, ſhall, with the utmoſt expedition, 
make, and cauſe to be made, freſh ſuit and hue and cry 
after the felon or felons by whom ſuch robbery thall be 
committed; and if any conſtable, borſhulder, headborough, 
or tithinpman ſhall offend in the premiſſes, by refuſing 
or neglecting to make, or cauſe to be made, ſuch freſh 
ſuit and hue and cry, every ſuch offender ſhall, for every 


ſuch refuſal or negle&t, forfeit five pounds.” 
Vor, II, N® gi, 


Wo 
For the ſeveral /iatutes concerning the raiſing hue atid 
cry, ſee Gobbery. | 

Þurſerium, Ships. to ,travſport horſes. _ It is men« 
tioned in Hoveden by the name of wiſcrs ; and Brom « 
t9n, anno T1190. calls them uffers, viz. Rex Tancredus da 
dit Regi Anyliz 4 magnas naves qua: vo.aut uffers. It 
doth not appear by / //ivs or Semner, from whence this 
word 1s derived dome will have it trom the French huis, 
7. e. a door; becauſe when the horſes are on ſhipboard, 
the doors or hatches are ſhut upon them, to keep out was 
ter. Cowell, edit. 1727. 

Yuika, A hulk, or ſmall veſſel, Commiſit cum ets 
S& cepit tres caricas, & unam hulkam, & quatuor calinga- 
ras Tho. Walſingham, p. 394- 

Huli, A reſtraint of exaCtions taken there, 27 Hen. $4 
c. 3- Their dutics on ſalt-fiſh and herrings reſtored, 33 
Hen. 8. c. 33» 5 Eliz. c. 5. jet 3. The cuſtomer of 
Full to have a deputy reſident at Yor4. 1 Elizs c. 1 r: /« 8; 
For erecting workhouſes and maintainivg the poor at 
Hull, 15, Geo, 1. c. 109. 28 Geo. 2. c. 27. Dee Filh. 

Hullus, A hill. — Habendum & tenendum diftam paſ- 
turam im hulli: & hilmrs, t, e. in hills and dales. don. 
Angl. tom. 2. þ. 292+ 

HUncgiui, A moiſt place. In eccleſus, in decimis, 
in humagiis, in ter74s, in praitis Mon. Angl 1 par. 
'. 028, 4, | A SING, | 

WAS, (River) in Yo 4/bire, fiſh garths and piles, 
Sc. to be removed. 24 Hen, 8. c. 18; 

V89v. ed, ( Hundredum, centuria) Is part of a ſhire fo 
called cither becaule ot old each hundred found one hun= 
.ared fidejuiſors of the King's veace, or a hundred able 
men for his wars. But { rither think it is fo called be- 
caule it was compoſed of a hundred families. It is rrue, - 
Brompron tells us, that a hundred Contains centum villas ; 
and Grraldus Cambrenſis writes, that the /fle of man hath - 
three hundred and iorty hree viilas. But in theſe places 
the word villa mult be taken for a country family ; for it 
cannot mean a village, becautc there arc not above forty 
villages in that iſland, So where Mr. £-.-1a1d tells us, 
that a hundred 1s to called, @ numero centum byminum, it 
muſt be underſtood of a huna: id wen, wilo are heads or 
chiefs of ſo many familie-, Theſe were firit ordained by 
King Alfred, the twenty ninth King of the //2/? Saxons. 
Aluredus Rex (lays Lamia'd, verbs Centuria), ub1 cum 
Guthruno Daw f@&4us interat, prudentifſinum illud olim a 
Jethrone Moiti datum fecutus cnfilium, Angliam primus in 
/atrapras, Centurias, & decurias, pa tiiui eff. Sautrapiam, 
(hyre, @ ſcyrian (quod partirs fiznificat ), nomnavit centu- 
riam, hundred, & decuriam, toothing /zve tienwantale, 
I. C. decemoirale coilegtum ap} el.avit ; atque tiſdem nominibus 
vel hagie vocantur, Fc. 'Ihis dividing counties into hun- 
dreds, for better government, King Alfred brought from 
Germany ; for their -centa, or centena, 1s a Juriſdiction over 
a hundred towns. 'Dhis is the original of hundreds. which 
{till retain the name, but their juriſdiction 1s devolved to 
the county=-court, ſome few excepicd, which have been 
by privilege annexed to the Crown, or g:anted to fome 
great ſubject, and ſo remain ftijl in the nature of a 
franchiſe, This has been ever ſince the fat. 14 £2. 3. 
fl. t. cap. 9. whereby theſe bundred-courts, formerly 
farmed out by the ſheriff to other men, were all, or the 
moſt part, reduced to the county-court, and ſo remain at 
preſent. So that where you now read of any hundred- 
courts, you mult know they are ieveral franchiſes, wherein 
the ſheriff has not to do by his ordinary authority, except 
they of the hundred refuſe to do their office. See /72f. 
part, 1, Symbol, lib. 2. ſet. 228. Ad hundredum poſt 
Paſcha, & ad proximum hundredum po/t fe/tum St. Mich, 
Min. Angl. 2 par. f. 293. a. The word bundredum is 
ſometimes uſed for an immunity or privilege, whereby a 
man is quit of hundred-penny, or cuſtoms due to the 
hundreds, Cowell, edit. 1727+ 

Hundred is to have juriſdiction or power to adminiſter _ 
juſtice in one hundred vills, or of one hundred men, or 
of one hundred pariſhes Br. Court Baron, pl. 8. cites 
8 H. 7. 3. per Rede. | 

Every ward in London is a hundred in a county, and . 
every Pariſh” in London is a vill in a hundred. 9g Reps. 
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\ ſuch or ſuch a county, &c. and for the better government 


and therefore came the ſtatute of 9g £4, 2. 'Lhat ſherifts 


 ſthoul:i have power to put in bailifts, for which he will 


- 8. Gee.2+c. 20. /- ©- 


HUN 

Hundreds were either parcel of the counties, and 
there the ſheriff did conſtitute bailiffs, (v/z. thoſe hundreds 
which were ancientiy parcel of the tarm of the ſheriffs, 
that the ſtatute 2 £4. 3. cap. 12. ſpeaks of) ; or elſe they 
were ſuch. as were granted out, which the nds of the 
hundred ſometimes held at farm, and ſometimes in fee, 
called hundreds in fee, liberties of hundreds, franchiſes 


H--U:.9 


| of hundredors was a challenge or exception to panels of 


theriffs, by our law, till the 4 & 5 Ann. c. 16. enacted, 
:hat to prevent delays by reaſon of challenges to panels of 
jurors for default of hundredors, fc. writs of |venire fas 
cras {or trial of any aftion in the courts at JYeftminfier, 
ſhall be awarded of the body of the proper county where 
the iſſue is triable. Hundredor ſignifies alſo him that 


of hundreds. Per Hale Ch, B, Vent. 405. Hill. 22 & 
23 Car, 2. in the caſe of Atkins v. Clare, 

in King AifFred's time, the Kingdom was 1n groſs, and 
then divided into counties and hundreds, and all perſons 
then came within one huncred or other; ard then the 
King's relations had the government of them, and there- 
fore they were called Conjanguinet; and fo are the Earls, ' 
Lord-lieutenants, &c. at ihis day; and then when the 
office became troubleſome, there were ordained Vicecomites, 
which name remains to this day, and the others continue 
to be called Con/angurnet, but have no power in the county, 
having only the honorary name of Earls or Cones of 


of theſe counties, the Ficecontes had two courts ; but 
out cf thoſe the King pranted petty leets and courts- 
baron ; but the turn of the ſheriff had yet a ſuperinten- 
dant power, they being derived out of the ſheriff's turn, 
as in Dyer 13, And then afterwards the King granted 
away ſome hundreds in fee-ſimple, and ſome ſranchiſes, 
and the laſt excluded the King utterly, but the hundreds 
granted in fee were not wholly exempt. On this aroſe 
tome coniufion, and the Parliament herecon took notice, 
that he execution of juſtice was by this much interrupted, 


ſhould be ſufficient perſons, and have lands in the county, 
and fo be able to anſwer both the King and country, and 
that bailils and farmers of hundreds ſhould be ſufhcrene 
men. And at this time hundreds were prantable for 
years. 'Then came the ſtatute of 2 £4. 3. cap. 4. & 5 
T hat ſheriffs ſhould continne but for one year. But this 


took not away the whole inconvenience ; for the Crown| 


{till granted away bailiwicks and hundreds, for lives, at 
rents at ſuch exceil:ve dear rates, that made them endea- 
vour to make up their moncy by unlawful means ; and 
therefore came the ſtatute of 2 Zd. 3. cap. 12, and 14 
Ed. 3. cap. 9. By the firſt it was enaQted, that all} 
hundreds and wapentakes granted by the King ſhall be 
annexed to the county, and not ſevered. And by the 
other {tatute, that all ſhould be annexed, and the ſheriff 


anſwer, and no more ſhould be granted for the future ; 
and oye reaſon of this was, becauſe the King granted 
away hundreds, and abated not the ſheritl's farm. Arg. 
2 Show. 98, 99 Paſch. 32 Car. 2. Þ. R. 

Hundreds ſhall be kept only by thoſe that have land 
ſaſhcient within the hundred, 9 4. 2. /t. 2. 

Shall be annexed to counties, 2 £4. 3. ce 12. 

Shall be lett at the ancieut farm, 4 {£d. 3. c. 15. 28 
Ede 1. fl. 3 6 14s 
_ Not anfwerable to perſons who are robbed travelling on 
a Sunday, 290 Care'2: C7. 1:5. | 

Liable to penalty on exportation of wool, 7 & 8 7/71. 
2.05. 28: ſo: On TT 

Liable to damages ſuſtained by pulling down buildings, 
1-Ge.1'-6'5- [0; | | 

By kiiling cattle, cutting down trees, burning houſes, 
eo of ed; $6622 bo Je: 20: Gre 2 +: 20+ 0: 

By deſtioying turnplxes, or works on navigable rivers, 


'By cutting hopbinds, 10 Geo. 2. c. 32. /. 4. 

By deltroying corn to prevent exportation, 11 Ge. 2. 
6 22 {+ $- | | 

By wounting officers of the cuſtoms, 19 Geo. 2. c, 34. 


Or by deſtroying woods, &:. 29 Geo. 2. © 3b. [. 9. 

All monies recovered againtt the hundred to be levied 
by: a rate, 22 Ger, 2.6. 40: þ. 34+ 

tor other jratters, fee Du any cry, Yiobbery, 

BPunvziM9:i, ( Hundredarnt,) Are men impanelled, 
or {it to be impanelled on a jury upon a controverſy, 
dtvelling in the /u dred where the Jand in queſtion lies, 


Cramp. Fire fal, 217» and 35 ten, 8. 6. And default 


hath the juriſdiction of a hundred, and holdeth the bu;;- 
ared-court, 13 E4. 1. cap. 38. 9 Ed. 2. fi. 2. and 2 Ed. z, 
cap. 4 And ſometimes it 1s uſed for the bailiff of an 
hundred, Horne's Mirror of Juſtice, lib. 1. cap. Def 
office del exroner. 

Yaadzev-Lagh, Signifies the hundred court, from which 
all the officers of the King's foreſt were exempted by the 
charter of King Canutus, ©. 9. See Manwoed; fee alſo 
Darjcot. | 

L12und?2ed-penny, Pence colleRted by the ſheriff or lord 
of the hundred. Ef autem pecunia quam ſubſidit cauſa 
utcecomites olim exigebant ex fingults decurits ſui comitatus, 
quas Icthingas Saxones appeliabant. Sic ex hungredis hun- 
dred-penny. Spelm. Camb. Brit. fol. 223%. Hoc efl, 
quictantia pro denariis dandis, vel aiits conſuerudinibus fa- 
ciendis prapoſitis hundredorum. MS. in Bibl. Cotton, 
ſub. tit. 7ellus, c. 9. fel. 220. 5. This is elſewhere 
called Hurdredf:h, as in Charta Jehannis Regis Egidio 
epiſcops Heref. and recorded in Libro Nigro Here, It is 
mentioned in Dome/dzy, vic. Denoric de hundret, & de- 
nari Santi Petri, Gale, Hilt. Brit. f. 7064. GCowel,, 
edit. 1727. | | 

Duavzed-Setena, Nwellers or inhabitants of a hun- 
dred. £t habeart ſ{acam & fream on firound & on flreme- on 
wode I on felde, grithbrice, hundred ſetena, adas & orde- 
las, &c, Charta Eigari Regis Mon. Glaſton. anno 12 
Reg, Mon. Ang. 1 par. fol. 16. b. Seta, or Setena, 
in compoſition, fignifies dwellers or inhabitants Debent 
habere conſlitutionem hundredi, qued Angli dicunt Tlundred- 
letena, Text, Riff. Cowell, edit. F727. 

Hunting, See Game, Fe:ony, > ER 
. Huntington-lane, near Che/ter, how repaired, 37 Hen, 

0 J- | | 
Hurdereferſt, A domeſtic, or one of the family, 
from the Sax. byred, familia, and feſt, firmus. Bis m 
anno conventant in hundredum fſuum quicungque liberi tam 
hurdereferſt quam foigarii ad dignoſcend. fi decanie plene 
fint. Leg. Hen 1. c. 8. | | 

Yurrers, The cappers and hat-merchants, being called 
hurrers, were formerly one company of the haberdaſhers, 
Slow. Survey of London, þ. 312. RR | 

Durſt, Yyrſt, Yerft, Are derived from the Sax. 
hyr/t, t. e. a wood, or grove of trees. There are many 
places in Kent, Suſſex, and Hampſhire, which begin and 
end with this ſyllable; and the reaſon may be, becauſe 
the great wood called 4:4reſtvald extended through thoſe 
counties. Cowell, edit. 1727, | 

Hurit-Caftie, Is ſo called, becauſe fituated near the 
woods. So hur/lega is a woody place ; and probably from 
thence 1s derived burfley, now hurley, a village in Berk- 
/bire. Cowell, edit, 1727. us | 

Yurtardus, Yurcus, A ram or wether, a male ſheep. 
Agni primo compota poſtquam nati ſunt agni vecantur, ſecundo 
arng hogaltri. & conjunguntur multenes cum mulionibus, & 
burtardi cam hurtardis, & feemeliz cum ovibus, Regul 
Compoti Domus de Farendon. MS. De mulitonibus 
381. de hurtis & muricis 207, de hogris 121, & de agnis 
100 Mon. Angl. tom, 2, pag. 666. 

{us and hant, Words uſed in ancient pleadings.— 
Om1dam Henricus Pinkpap captus per querimonam merca- 
torum Flandrice & impriſenatus, offert Domino Regi hus & 
haut in plegio ad flandum reffo, & ad reſpondendum pre- 
dttts mercatoribus & omnibus alits, qui verſus eum loqui va 
lnerints,Þ Fit diverſi veniunt qui manucapiunt quod diftus 
H. P. per hus & hant wveniet ad ſummonitionem Regis vel 
conctuut ſut in curia Regis apud Shepweye, & guod flabit 
tbz ref?o, Fr, Placita coram Concilio Domini Regis, 
anno 27 Hen. 3. rot. g« Qrere, an nom fit commune 
plegium. /icut Jo, Do. & Rich. Ro. See 4 [nft. fol. 72» 

Yusband and wifc, See Daron and femme. 
{Dusband?n and huzbondinan,' The decaying of houſes 


q | 


ot huſbandry prohibited, 4 H. 7, c. 19. 6 H. 8. c. 5 
| 7 H, 
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7 H8: cs; 29 i. 866-225. 2 & 3 Ph. & Mz. GI, 


3, 39 El. Co to HO | 
Wood not to. be turned to tillage or paſture, 35 H.8. 


” Ha :, be re-converted to tillage, 5 & 6 Ed. 6.4, 5; 
'El, c. 2+ | 

5 Who may be compelled to ſerve in huſbandry, 5 £E/, 

Co As 4. To | 


How huſbandmen ſhall take apprentices, 5 El, c. 4. 


; re ſtatute of 5 Z£!. c. 2, concerning the keeping a 
quantity of land in tillage, repealed, 35 El. ty. f. 20s 

Arable. Jand not to be converted to paſture, 39 £&!. 
{. 2. But not to extend to Northumberiand, 4.3 El. c. 9 
os Por the carrying ſea ſand for manure in Deven/jhire and 
Cornwall, 7 Fac. 1. © 18. See Lavaucer?, 

{ ugv2zece, (from the Sex. bus, a houſe, and brice, a 
breaking) Was that offence which we now call burglary. 
Cowell, edit. 1727. © | | 

Luzcariec, (Sax.) A domeſtic ſervant, or one of the 
family, Alſo the domeltical gatherers of the Danes tri- 
bute; The word is often found in Domeſday, where we 
find the town of Dorchefter paid to the uſe of Foufecar les 
one mark of ſilver. See Hacles. It properly tignifies 
a ſtout man, or a domeltic, viz. Rex Hardeknutus juos 
huſcarles mijit per ommes Regmi jui provinctas ad exigendum 
tributum. Du Freſne, | Cowell, edit. 1727. ; 

1)uſcaus, (French bouſeau, 1. ocrea) A kind of boot, 
or ſomewhat made of coarſe cloth, and worn over the 
ſtockings 3 a bu/tin, or as the vulgar call it a ſpatterdajh, 
is mentioned in the ſtat. 4 £7. 4. cap. 7. 

120:faftie, Ts he that hol:ieth houſe and land. Brac- 
ton, 1b, 3. tra. 2. cay. 10. hath theſe words, Er in 
francs plegio eſſe debet omnis qui terram tenet & domum qui 
dicunity bustattne, & et7 am alt, 


FP. F 


cuntur fo'igneres, ©. Bome have corruptly written it 
burderefejt & hurdefs/t, bai more truly beerdfeſte 5; which 
ſee in Goff. in decem Ser IPur. | 

LSuſgaviuin, Houle-rent, or ſome tax or tribute laid 
. upon houſes. Cowell, edit. 1727. _ 

{:.1//e!tg peone, The pariſhioners of Le:minfler, in 
a petition to Kinz Edward 6. fet forth, that (in their 
town there were to the number of two thouſand huf/eling 
people, &c. that is two thouſand communicants ; for 
huſſe! in the Saxon tongue fignifies the Holy Sacrament. 
Cowell, edit. 1727. | 

Wings, ( Auftingum, from the Sax. hus, domus, and 
thing, cauja, quaſi ditrus cauſarum.) This was my Lord 
Coke's opinion of the derivation of this word. But it 
comes trom the Sax. hu/tinge, which ſignifies concil:num, 
or curia, And fo it is called in Sax, Chron. An. 1012. 
©r2. they took the biſhop, and led him to their hu/t:ng, 
7. 2, to the council, But Hu/tinga eſt. antiquiima & ce- 
leberrima Londoniorum civitatis curia ſuprema, the princi- 
pal an4 higheſt court in Z-ndon, 11 Hen. 9. cap. 12. 
end g Ed. 1. cap. unic. Of the great antiquity of this 
court, we find this honourable mention in the laws of 
King Eduard the Confe/fr, Debet etiam in London, gue 
eft caput Regni & legum, ſemper curia Domini Regis jin- 
gulis jeptimanis die lung huſtingis ſedere & teneri.  Fan- 
data enim erat olim & edificata ad injlar & ad maotum 
& mm memoriam veteris magne Tcoje, & uſque in hodiernum 
arem leges & jura & dignitates, libertates, regiaſque conſue- 
fudin's antique magne Froje in fe continet ——& con-. 
fuctudines ſuas una ſemper imwuilabilitate conſervat. See 
Taylor”s Fhift. Gavel-kind, page 55. This court is held 
before the Lord Mayor and Aldermen of London. Error 
Or attaint lies there of a judgment, or falſe verdict in the 


gut illts deſerviunt & di- | 


3 2:00 
cities and towns alſo have had a court of the ſame 
name, + as I/inchefter, Lincoln, York and Shepey, and 
others, where the barons or citizens have a record of 
tluch things as are determinable. before them: . Fleta, lib, 
2. cap. 55. flat. 10 Ed. 2. cap. unio. 4 Inſt. fol. 247. 
and Gl2ff. in decem Scriptores on this word. See Lon- 
Yuteſlum, A hue and cry. Abbas & conventus 
uſt ſunt hiis libertatibus, ſcil. viſum franiplegii, hutefium 


clamatum, & effuſjonem ſanguints. Cartular, Abbat. Glaſ- 
ton. MS. fol. 87. 


Yutiſans' Terras quietas ab omni hutilan £& omni alia 
exatitone, ,& dimidiam acram in'T.. que tantum hutilari 
reddit. Mons Angl. vol. 1: 586. bg: {I 24 3903: 
Yybernagium, 'Che ſeaſon for ſowing winter-corn,' or 

wheat and rye, between Af;cha#/mas and' Chrijtmas : as 


oppoſed to tremagium and @/tivagium, the ſeaſon for ſow- 


ing ſummer-corn in the ſpring of the year. 'I he words 
were, taken ſometimes for the different ſeaſons, ſome- 
times for the different lands on which the different grains 
were owed, as wheat and rye on fallow : barley, oats, 
&c. on land of one tilth: and again ſometimes for the 
dilferent corn, as hibernagium was applied to wheat and 
rye, which we 1till call winter-corn: and tremagium to 
barley, oats, &c. which we likewiſe term ſummer- 
corn. oee Fleta, lib, 2. cap. 73. ett. 18, and lib. 2. c. 
4.2, ſe, 1. where it is called thornagium. 'See berna- 
gium. | 
 Inpothecate a ſhip, (from the Lat. hypotheca, a 
pledge) Is to pawn the ſame for neceſſaries; and a maſ- 
ter may hypothecate either ſhip or goods for relief when 
in diltreſs at fea; for he reprefents the traders as well as 
ownets : and in whoſe hands ſoever a ſhip or goods hy- 
pothecated come, they are liable. 1 Salk. 34. 2 Lt, 
Abr. 195. | | | 
By the Common Law, by which properties are to be 
tried, the maſter, of the ſhip could not impawn the. 
{hip; for [he has] no property either general or ſpecial ; 


|nor is ſuch power given to him by the conſtituting him 


maſter; but the defendant's counſel ſaid, that by the 
Civil Law the maſter may in caſe of neceſſity, and when 
he has no other means to provide neceflaries for her. And 
H:bart J. held clearly, that the admiral law 1s, that if the 
{hip be in danger at fea, or wants neceſlaries, ſo as the. 
voyage may be (defeated, the maſter, in ſuch caſe of ne- 
cellity, may impawn for money, Wc. to relieve ſuch ex- 
tremities by employing the money ſo; for he is truſted 
with the ſhip and voyage, and ſo may reaſonably be 
thought to. have the power impliculy given him, rather 
than ſee the whole loſt. Hob. 11, 12. Bridgmar's caſe. 

A, being in a ſhip on the! ſea, B. who was in it, and 
was reputed ,an azent and factor, borrows 100 /. of A. 
upon bottomage (that is, when the money is paid on 
the keel of the ſhip, and the ſhip obliged to payment 
of it, and if it be not paid at the time, &c. that he that 
lends the money ſhall have the ſhip) ; and it was allowed 
to be a good and neceſſary cuſtom by all 3 and it was 
agreed, that if the maſter, faCtor, purler, 'or he that is 
reputed owner of the ſhip, borrows money in ſuch a 
manner for the neceſlaries of a ſhip, - that binds the 
owner of the ſhip, although the money be not fo employ- 
ed, and the owner has his remedy againſt him that he ſo 
put in truſt. And it 1s not a good allegation to have a 
prohibition, to ſay that the property was not in him that 
took ſuch bottomage. Noy 95. Scarborow v. Lyrius. 

Yyth, A.port or little haven to lade or unlade wares 
at, as Dueen-byth, Lamb-hyth, &c. New Book of En- 


tries, fol. 3-——De tota medietate bythz ſue in, &c. 


cum libero introitu & exitu, &c, Mon, Angl, 2 par. 


fol, I42, 


ſheriff's court, as appears by F. N B. fol. 2.3 Other 
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IC lt, A kind 'of defenſive coat worn by horſemen | 


in war, not made of ſojid iron, but many plates 
faſtened together, which ſome by tenure were bound 
to find upon any invaſion. See :1dage. Ialfingham, 1 
the Life of Richard 11. fol. 239. tells us, Accepi ab ore 
ejufdem Fohannis Philpat quod mulie lor icas wel tunicas, quas 
vu'go vocant jakes, redemerit de manibus creditorum, And 
in page 249. Acceptum quoddam veſtimentum Pretinſum 
ducas Lancaſt' is, gquale jack vocamus: -[t was called 
rica, becauſe at firſt it was made with leather. Cowell, 
edit, 1727. 

*2aiTivus, (Lat.) Signifies him that loſeth by default ; 
Put placitum ſuum neglexerit, & Jativus exinde reman/it, 
Formul. Solen 159. 

Jamaica. See plantations. t h 

*LAMAIFa-WSud, (mentioned I5 Car. 2. cap. 5.) Is 2 
kind of ſpeckled ww2d, of which are made cabinets, called 
there granadilis, The tree (as they fay) is low and imall, 
ſeldom bigzer than a man's leg. | | 

4 amucau:s Armour for the legs; from jambe, t:b:a. 
Cowell, edit. 1727. 

4 anpim;, Furz or gorle ; alſo a gorfy ground, C- 
1 part. j5/. 179. A word much uſed in fines, and the 
name ſcems to derive itſelf from the French jaune, 2. e. 
yellow, becauſe the blofſoms of it are of that colour. 
Co. on Lit, p. 5. ſays jampna (ignifies a wateriſh place. 
Manwood, in his Foreft- Law, cap. 25. num. 3 ſays, No 
man may cut down furze or whins within the forelit 
without good licence. 

Jannum, Heath, whins or furz. 
gued homines falcabant jannum in quadam bruera quan 
habet in Dunheved. Placita 23 Hen, 3. Sumerſet. apud 
Prynn Collect. tom. 3. p. 93. 


"Jaques, A ſort of ſmall money- formerly uſed here,. 


and mentioned by Staundford, in his Pleas of the Crown, 
cape 3O. | ST | | 
ac, (Span. Farro, z. e. an earthen pot) With us it 
is taken tor an earthen pot or veſſel of oil, containing 
twenty gallons. es | 
Farrock. (mentioned in ſtat..1 R; c. 8.) Is a kind of 


cork, or other ingredients, which this ſtatute prohibits . 


dyers to uſe in dying cloth. | 
aun, (Fr. Faune, 7.e. yellow colour.) Preterca 


concedit abbati & conv. £ hoammihus eorum de Stanhal de | 


fe & de haredibus ſuis colligere jaun & feugere & breue & 


geneſtam per terram ſuam ſine impetliments, &c, Charta 
Will. de Bay, Gne dat, Doubtiets here jawn is uſed tor 


furz or gorſe, which we now in law Lann call jampnum, 
and anciently jaunums; as, Decimas uhius jaum im Dun- 
heveds Pl. Aſif. 22. H. 3. Cowell, edit, 1727. 

= becnagitiiit, hibernagium, ybernagium, vHealon for 
ſowing winter- corn. —Et arabit unam aram ſemi- 
nubit cum ſemine domint, eandem hergiabit, videiicet, di- 
midiam acram ad tbernagium & dimidiam 'ad tremagium, 
& cartabit de fans domini. Cartular. Abbat. Glaiton. 
IviS. fol gl. a. 5 ED VA BNE 5 

Ice, Suffelt, Norfolk, Camvridge and+ Hunting don- 
ſaire. | 'S 

"7c dien, Is the motto of the arms of the Prince of 
I/Vales; from the Germ. 1-dien, 1, ce. 1 ſerve, It was 
formerly the rotto of hn King of Bihemia, who was 
{lain in the battle of Creffy by Edward the Black Prince, 


and taken up by him to ſhew his ſubjection to his father 


Eing Edward 3. : 

5;coie (lronia,) A figure, image or repreſentation of 
a thing. Its mentioned in Mau, Parif. pag. 146, 491. 
in Hovedin, page 670. and in Brompton, page 1178, 


Pg 


| 


Actus o2bus, Jus caecus, A bruiſe, a ſwelling, any 
hurt or maim without breaking the ſkin, which they 
call properiy p/aga, a wound, and aperta plaga, an open 
wound, Sz mentantur plage aperte vel bruſſure per 
ictus orbos. Bradon, lib. 2. trad? 2. c. 5. f. 7. So orbis 
was uſe! for a black and blue ſpot. or lived mark of 
beating. Ligna faciunt bruſuras, orbes, & ins, qui 
judicari non poſſunt ad plagam, Ib. cap. 24 ſet. 2. $g 
t&tus cacus oppoſed to 7dus cruentus and 1&us appar ens, 
As in the Jaws of H. 1. c. 94.——S! alius alum verberet 
czcis iCctibus & non cruentis, /ive cravatus ihr fit, vel nom 
.onvitlus, noxe witum emendabat domino, caujus haminem 
vulneravit, Cowell, edit. 1727. | 

4vencitate namins, Is a writ that lies for him, who 
upon a capras or exigent 1s taken and committed to pri. | 
ſon for another man of the ſame name; in ſuch caſe he 
may have this writ directed to the ſheriff, which is in 
nature of a commilhton to inquire, whether he be the 
ſame perſon againſt whom the action was brought; and 
ii not, then to diſcharge him. Reg Orig 194. F.N, 
b. 267. | 

Hat. 37 Ed. 3. cap. 2. For the miſchiefs which hap. 
pen of that the eſcheators, ſheriffs, and other miniſters, 
ſeize the lands and goods of many, ſurmiling that they 
be outlawed, becauſe they bear ſuch names as thoſe 
which be outlawed, it is ordained, that if any complain 
of him in ſuch caſe. he ſhall have a wiit of /dentitate 
nomin's, as hath been uſed; and if any man's lands or 


| _ | goods be ſeized in ſuch caſe, he thall find ſurety before 
Ernijius queritur 


the miniſter which hath the warrant to ſeize, to anſwer: 
to the King of the value of fuch lands.or goods, in caſe 
that he cannot diſcharge himſelf, without taking any 
thing of the party ; and 1it ſuch miniſter do not the ſame, 
and thereof be attainted, the party ſhall recover his 
| double damages, and he ſhall be grievouſly amerced to- 
wards the King, | 

Stat. 9 Hen, b. crap. 4. A writ of Identitate nominis 
may be maintainable tor executors of every teſtator as 
well as for any perſon himſelf. | 

Execution uiued tor damages recovered againſt the bailiff 
of 4. by the name of F. 8. of D. and there was F. S. the 
father and F. S, the fon, and the father being dead the _ 
lon fued this writ, and prayed to have a /uper/edeas ; and 
[Varburton J. demanded of Brownlow if he had any pre- 
cedent to award a ſuperſedeas in ſuch caſe ; who anſwered 
No; wheretore he and Hutton j. being only preſent, faid 
they would adviie. Finch. 6b. Paſjcth. 19 Fac. Earl of 
Northumberland v. Earl of Devon. Gro. Fac. 623. S. GC. 
by the name of dtuhbs v. Cook; and upon ſurmiſe that 


| the ſuit was again(t F. $. the elder, and execution being 


ſued, the ſheriff had endeavoured to levy the damages, 
&c. upon the goods of 7 8. the younger, who ſued this 
writ to be dilcharged ; and the writ was allowed, though 
after verdict, judgment, and execution awarded. Hutt. 45: 
S. C. by the name of //{0z v. Stubbs, and that upon the 
directing the writ of 4entitate nominis a ſuper ſedeas lies 
thereupon. But afterwards in proceeding upon the iden- 
titate nomints, the queition was, if the ſuper/edeas lies 
thereupon, it being ouly a ſurmiſe and matter in faCt, 
and lies more properly, and more frequently, for pre- 
venting an arreſt upon outlawry, and after the party 1s 
taken upon the outlawry, and is a thing not frequent in 
uſe, and is in nature of an aud, guer. and the party ſhall 
find ſurety to pay the debt it found that he be not an- 
other perton 3 and the court inclined ſtrongly, that it 15 
no /uperſedeas, but much in the diſcretion of the court, 


Cites Lib. [ntrat, and 5 Ed. 4. 36, 51 & 53. Hb, 33% 
3 | Ns dS. C, 
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$:-'Ge and though precedents (there cited) were produced, 
vet the court was of opinion that the writ in the princi- 


-. 


 cipal cale, and the ſuper/ed-as thereupon, was not war- 


ranted, but that che defendant, being [named 7-8. the 
younger, might have action of falle 1mpriſonment ; be- 
cauſe the defendant, being named F. S. without addition, 
Mall n-ver be accounted the younger, but always the 
elder of the two of that name; but to avoid dupiicity of 
ſuits, it was orderet that the detendant in the tormer 
action ſhould app-ar to the ſci, fa. in the indentiite no 
minis, and plead, and go to trial, and if the defendint 


:n the former aCtion was found to. be the ſame perſon, 


then the money remaining with the ſheritf to be delivered 
to the now defendant, or if otherwiie. then to the now 
plaintiff, See 14 Vin. Avr. tit. Indentiate mOMn's. 

9 and lutaticks. [deat is a Greck word pro- 
perly ſignifying a private man, who has no public office. 
Among the Latins it 1s taken for zUliteratus, imperitus, and 
in our law for nn compos mentis, Or a natural fool. ' he 
words of the ſtatute 17 Ed. 2. c. 9. are Rex hadbebit cu- 


 floatam terrarum fatuorum naturaitum, whereby it appears 


he -nu{t be a natural fool, that 1s, a fool a natoitate : 
for if he was once wiſe, or become a fool by chan:e or 
misfortune, the King ſhall not have the cuſtody of him 
Staundf, Prerog. cap. 9. F. N. B. fil. 232. If one 
have underſtanding to mealure a yard of cloth, number 
twenty, rightly name the dais of the week, or to bepet 
a child, he ſhall not be counted an 74-0 or natur«} tool. 
by the laws of the realm. Sec 4 Rep. Bever:iey” ca/e. 


| Cowell, edit. 1727- 


'I' he more general deſcription of a perſon, who, from 
his want of reaſon and unierſtanding, comes within the 
protection of the law, 1s that of nn comps: menits. Co 
Lit. 246. 4 Co. 124. Skin. 177: Fe 

'T here are, ſays my Lord Cz#4e, four kinds of men 
who may be faid to be nn comps : 1 An ideot, who is 
nan compos from his nativity. 2 One made fuch by flick 
neſs. J. Lunatic, gut diguando gaudet lucidis intervains. 


who is #9n compes only for the time that he wants under- 


ſtinding 4- One that is drunk ; which laſt is fo far 
from coming within the proteCtion of the law, that his 
drunkenneſs is an aggravation of whatever he does amils 
C1, Lit. 247. 4 Co. 124. See 1 Hale Hift, P.C. 30 
ta 37: TOE 

x An. ideot is a fool or madman from his nativity, 
and one who never has any lucid intervals; theretore the 
King has the prote:tion of him and his eſtate, during 
his life, without rendering any account ; becauſe it cannot 
be preſumed that he will be ever capable of taking care of 
himſeif or his affairs: and ſuch a one 1s deſcribed a per- 
ſon that cannot number twenty, tell the days of the 
week, does not know his father or mother, his own 
age, &c. But theſe are mentioned as inſtances only ; 
for ideot, or not, being a queſtion of faCt, muſt be tried 
by jury or inſpetion, Dyer 25. Adoor 4. pl. 11. Bro. 


Ideats,” F. N. B. 233. 


But though an ideot muſt be ſo a nativitate, yet if by 
Inquiſition it be found, that 4. is an ideot not having 
any lucid intervals per ſpatium ofto annorum, this is a ſuf- 
ficient finding ; for the inquiſition having found the party 
an ideot, the adding ſpatium otts annorum 1s ſurpluſage, 
and ſhall be rejefted. 3 Med. 43, 44» 2 Shaw. 171. 
Skin. 5. 177. 8. C. Prodgers and Lady Frazier. 

2. One made ſuch by ſickneſs, which my Lord Hale 
calls Dementia a:cidentalis vel adventitia, and which he 
again diſtinguiſhes into a total and a partial inſanity, 
from its being more or leſs violent, is ſuch a madneſs as 
excuſleth in criminal caſes; and though the party alſo in 


_ every thing elſe be intitled to the fame proteEtion with an 


ideot; and though his diſorder ſeems permanent and fixed, 
yet as he had once reaſon and underitanding, and as the 
law ſees nv impoſſibility but what he may be reſtored to 
them again, it makes the King only a truſtee for the be- 
nefit of ſuch a one, without giving him. any profit or 
intereſt in his eſtate. 1 Hale Hi/. P. C. 30. a 

3- A lunatic; this is allo Demenita acctdentalts ve! 
aiventitia, and takes its name from the great influence 
which the moon has in all diforders of the brain ; and 


tzough ſuch a one hath intervals of reaſon, yet during his 
Vor., II. N® g1. 
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| phrenzy he is intitled to the ſame| indulgence as to his 
aCts, and ſtands in the ſame degree with one whoſe diſ- 
order ts fixed and permanent. 4 Co. 125. Co. Lit. 247; 
i Hale Hift. P.C. 31. ME Ts 

4+ One made mid by drunkenneſs, which is called 
Dementia effeflata ; and though, as has been faid, ſuch a 
perſon be not intitied to the protection of the.law, yet if 
a perſon by the unſkilfuinc(s of his phyſician, or by the 
contrivance of his enemies, eat or erink ſuch a thing as 
c:uleth phrenzy, this puts him in the ſame condition, with 
any other phrenzy, and equal y excuſcth him ; alſo if by 
one or more ſuch prac:ices an habitual or fixed phrenzy 
be cauſed, though this madneſs was contraCted. by the vice 
and will of the party, yet this habitual and fixed phrenzy 
thereby cauſed i uts the man in the ſame condition as if 
the ſame was contracted involuntarily at fiſt Plow. 


4-1 Crom. Juſtice 29. a. Ce. Lit. 247. 1 Hale Hift. 
: C44, | | 

But though this ſubje& of madneſs may be ſpun out to 
a greater length. and branched into ſeveral kinds and de- 
grees, yet it appears tbat the prevailing diſtinction herein 
in law 1s between ideocy and lunacy ; the f:|t a fatuity a 
nati itate, vel dementia naiuraltz, which excuſeth the 
party as to his acts, and intitles the King to the receipt 
of the rent> and profits of his «ſtate during his life, 
without being obliged to render any account for the !ame z 
the other accidental or adventitious madneſs, which, whe- 
ther permanent and fixed, or with lucid intervals, goes 
under the general name of lunacy, and equally excuſeth 
with 1dcocy, as to aCts done during the phrenzy ; but here- 
in they differ, that in the latter caſe the King, as has been 
laid, 15-only a truſtee for the lunatic, and accountable 
to h:m, 1t he havpens to be reſtored. to his underſtand- 
ing, or to his repreſentatives, if it happen otherwilſe« 
Z Bac, Abr. $80. 4 Co, 129. @s 


1. H:w ideots and lunatic are to be found ſuch, 


2. Who hath an intereſt in, and juriſdiftion over them ; 
and of appunting them pr oper curators and commilters, und 
the rower and duty of juch committees. Es 


3. How far the want of underſtanding ſhall be ſaid to 


P' ejudice them in aauvil and crim:al caſes. 


4. H:w far their afts are goud, waid, woidablez and 
how they are ty ſue or defend. | 


1 How ideots and lunatics are to be found ſuch, 

Every p«rfon of the zge of diſcretion i> in law pres» 
fumed to be of ſound mind and memory, unleſs the con- 
(rary appear ; and thi> rule holds as well in civil as cri- 
minal cates, 1 Hale Ft P. C. 33. | 

The triai of ideocy, madneſs or lunacy in civil caſes, 
and in order to the commitment or cuſtody of the per- 
lon and his eſtate, which belougs to the King, either to 
his own uſe and bencfit, as in caſe of ideocy, or to the 
uſe of the party, in caſe of accidental madneſs or lu- 
nacy, is by writ or commiſhon to the ſheriff or\eſcheator, 
or particular commiſh-»ners both by their own inſpeQion 
and by inquiſition to inquire, and return their inquiſition 
into the Chancery; and thereupon a grant or commit- 
ment of the party and his eſtate enſues: and in cafe the 
party or bis friends find themſeives injured by the find- 
ing him a Jlunaiic or ideot, a ſpecial writ may iſſue to 
bring the party before the Chancellor, or before the 
King, to be inſpected ; and if, on examination, it appear 
the party is no ideot, the whole commiſhon and office 
ihall be diſcharged without any traverſe or mon/trans de 
drait, 9 Co. 31. a. 4 Co. 126. And for this writ of 
[d'ota :nquirend), fee Fitz, N. B. 2732, 233- 

Alſo the party found an ideot or lunatic may traverſe 
the inquiſition, as may any other perſon having a title to 
the land, and therefore it is ſaid, that by the ſtatute 18 
Hen, 6. there ought to be a month's time between the 
return of the inquiſition and the grant of the cuſtody 
and lands, in order tor the parties to come in and tender 
ſuch traverſe. Sin. 178. | * 

if by inquiſition- a perſon be found a lunatic, and 


the cuſtody granted to F. 8. and the party thus found 
vg a ſcire factas to ſet aſide the inquilition, the 
3R committee 
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committee of the lunatic cannot plead nor join iſſue | 
in ſuch ſcire factas for he can have no intereſt 1n the 
eſtate of the lunatic, being only in the nature of a bailif 
to the King, and therefore his duty 1s to inform the 
King's Attorney-general of the nature of the affair, who 
is the proper perſon to conteſt the matter in behalf of the 
Kinz. 2 Sid. 124. Suſan Thorn. v. Cowards. : 

As to ideocy, lunacy or madneſs, which excuſes in 
capital caſes, it is not neceſſary that it was found by in- 
quiſition that the party was a madman, ideot, Junatic 
previous to the commitment of the'faCt ; for it he was 
aQuually mad at the time of the fact committed, this 
ſhall excuſe ; and this regularly is to be tried by an inqueſt 
of office to be returned by the ſheriff of the county 
wherein the court fits for the trial of the offence ; and it 
it be found that he was aCftually mad, he ſhall be dit- 
charged without any other trial ; but if they find that 
the party only feigns himſelf mad, and he refuſes to an- 
ſwer or plead, he ſhall be dealt with as one who ſtands 
mute. 26 Af. pl. 27. Bro. Car. 101, 1 And. 107. 
154. Sav. 50, 57. 1 Hauk. P.C,2. 1 Hal. Hiſt 
F. © 30 | 

Alſo in caſe a man in a frenzy happen by ſome over- 
fight, or by means of the gaoler, to plead to his indict- 
ment, and is put upon his trial, and it appears to the 
court upon his trial that he is mad, *the Judge in diſcre- 
tion may diſcharge the jury of him, and remit him to 
gaol to be tried after the recovery of his underſtanding. 
eſpecially in caſe any doubt appear upon the evidence 
touching the guilt of the fact, and this in favorem vite 3 
and if there be no colour of evidence to prove him guilty, 
or if there be a pregnant evidence to prove his inſanity 
at the time of the fact committed, then, upon the ſame 
favour of life and liberty, it is fit it ſhould be proceeded 
in the trial, in order. to his acquittal and enlargement. 


1 Hal. Hifl. P. GC. 33..30- | 


So if a perſon during his inſanity commits a capital of- 
fence, and recovers his underſtanding, and being indiCt- 
ed and arraigned for the ſame, pleads Not guilty, he 
ought to be acquitted ; for, by reaſon of his incapacity 
he cannot aCt felleo animo. 1 Hal. Hiſt. P, C. 36. 


2. Whzs hath an intereſt in, and juriſdifion over them ; 
and of appointing them proper curators and committees ; and 
the power and duty of ſuch committees. 

it ſeems to be agreed at this day, that the King as 
parens patrie hath the proteCtion of all his ſubjeCts, and 
that in a more peculiar manner he is to take care of all 
thoſe who, by reaſon of their imbecillity and want of 
underſtanding, are incapable of taking care of them- 
ſelves, this, in ſome books, 1s called a perogative in the 
crown, and in others a regium munus, or duty which the 
King owes to his ſubjeCQts in return to their ſubjeCtion 
and allegiance to him. Staund, Praerog. cap. 9. fol. 33s 
2 Inft. 14. 4 Co, 120. a. Dyer 25, 

My Lord Coke in his 2 nfl. is of opinion, that by 
the Common Law the King had no prerogative in the 
cuſtody of an ideot's lands, but that the ſame belonged 
to the lords of whom the lands were holden, and that 
the ſame was given to the King by ſome aCts of Parlia- 
ment after the making of Magna Charta, and before the 
ſtatute De prerogativa Regis 17 Ed. 1.. cap. 9. In 4 Co. 
Beverley's caſe, he ſays, that this prorogative was by the 
Common Law, aud that the ſtatute De prerogativa Revs 
is only declarative thereof. 2 /n/?. 14. 4 Co. 126. 

But however that may be, now, by the ſtatute De 
prarogativa Regis, or 17 Ed. 2. cap. 9. it is enaQted, 
that the King ſhall have the cuſtody of the lands of na- 
tural fools, taking the profits of them, without waſte 
or deſtruction, and ſhall find them their neceſſaries, of 
whoſe fees ſoever the lands be holden; and after the 
death of ſuch ideots, he ſhall render it to the right heirs, 
ſo that ſuch ideots ſhall not alien, nor their beirs ſhall be 
diſinherited. | | 

' And cap. 10. of the ſaid ſtatute, © Alſo the King ſhall 
provide when any (that before time hath had his wit and 
memory) happen to fail of his wit, and there are many 
per” lucida intervalla, that their lands and tenements ſhall 
be ſafely kept without waſte and deſtruQtion, and that | 


| 
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they and their houſhold ſhall live and be maintained com. 
petently with the profits of the ſame, and the reſidue, þ.. 
fides their ſuſtentation, hall be kept to their uſe, to he 
delivered unto them when they come to right ming ; {o 
that ſuch lands and tenements hall in no wile be alieneq. 
and the King ſhall take nothing to his own uſe; ang ; 
the party die in ſuch eſtate, then the reſidue ſhall be qgic. 
tributed for his ſoul, by the advice of the ordinary,” 
'Fhis diſtinQion, eſtabliſhed by this ſtatute, between 
the King's intereſt in the lands of an ideot and luna. 
tic, is laid down and admitted in all the books which 
ſpeak of this matter ; and on this foundation it hath been 
reſolved, that the King may grant the cuſtody of ay 
ideot and his lands to a perſon, his heirs and executor; 
and that he had the ſame intereſt ſuch a one as he had by 
his ward by the Common Law. Bro. Igeot, 4, 5. Dy 
25. Aoor 4. pl. 12. 1 And. 23. 4 Co. 129. Cy, 
Lite 247. | 
But though a lunatic is by commiſhon to be under 
the care of the public, and ſuch committee is to be 
appointed for him by the Lord Chancellor, whoſe aQy 
are ſubjeQt to the controul and correCtion of the court of 
Chancery ; yet ſuch a one, whether ſo appointed, or 
whether he of his own head take upon him the care and 
management of the eſtate of a lunatic, is but in nature 
of a bailiff or truſtee for him, and accountable to him, 
his executors or adminifirators. 4 Cs. 127. 2 Chan, 
Ca. 239. | | 
An as the committees of a lunatic have no intereſt, 
but an eſtate during pleaſure, it has been ruled, that they 
cannot make leaſes, nor any ways incumber the Junatic's 
eſtate, without a ſpecial order from the court of Chan- 
cery, where the profits are not ſufficient to maintain the 
lunatic. 1 Yern., 262. Fofter v. Merchant. | 
Alſo where a lunatic, before he became ſuch, made 


[a mortgage of good part of his eſtate for 5o /. and the 


committee transferred this mortgage, and took up 300/. 
or 400]. more upon it; and it was held by my Lord 
Keeper, that the mortgage ſhould ſtand but a ſecurity for 
the 50 /. only. 1 Fern. 262, 263. ; | 

And though the King, as has been faid, has the fol: 
direCtion and management of ideots, &c, yet a private 
perſon may confine a friend who is mad, and bind and 
beat him, &c, in ſuch manner as is proper in ſuch circun- 
ſtances. 2 Rol, Abr. 546. | 

And alſo by the 12 Ann. cap. 23. reciting, that 
whereas there are ſometimes in pariſhes, towns and places, 
perſons of little or no eſtate, who by lunacy, or other- 
wiſe, are furiouſly mad, and dangerous to be permitted 
to go abroad, and by the laws in being the Juſtices of 
peace and officers have not authority to reſtrain and con- 
tine them, it is enacted, © 'That it ſhall and may be 
lawful for any two Juſtices of the peace, where ſuch lu- 
natic or mad perſon ſhall be found, by warrant under 
their hands and ſeals, directed to the conſtables, church- 
wardens and overſeers of the poor of ſuch pariſh, town 
or place, or ſome of them, to cauſe ſuch perſon to be 
apprehended and kept fafely locked up in ſuch place with- 
in the county where ſuch pariſh or town ſhall lie, as 
ſuch Juſtices ſhall, under their hands and ſeals direct and 
appoint z and (if ſuch Juſtices find it necefary) to be 
there chained, if the laſt legal ſettlement of ſuch per- 
ſon ſhall be in any pariſh, town or place within ſuch 
county ; and if ſuch ſettlement ſhall not be there, then 
ſuch perſon ſhall be ſent to the place of his or her laſt 
legal ſettlement, as vagrants by this a& are directed to 
be ſent, (whipping excepted) and ſhall be kept ſatcly 
locked up or chained, as aforeſaid ; and the charges of 
keeping and maintaining ſuch perſon during ſuch reſtraint, 
(which ſhall be for and during ſuch time only, as ſuch 
lunacy or madneſs ſhall continue) ſhall be ſatisfied and 
paid by order of two or more Juſtices of the peace for the 
county, town or place where ſuch ſettlement ſhall lie, 
out of the eſtate of ſuch perſon, if ſuch perſon hath an 
eſtate to pay and ſatisfy the ſame, over and above what 
(hall be ſufficient to maintain his wife and children it 
he hath any; and if he hath not ſuch an eſtate, then 
the charges of the keeping and maintaining ſuch perion, 


during ſuch reſtraint, ſhall be ſatisfied and paid by ſuch 


ways 
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are by the laws in being to be. provided for.” _ 
« Provided, that this act, or any thing contained 


therein, (hall not extend, or be conſtrued to extend, to 


reſtrain or abridge the prerogative of the Queen, or the 
power or authority of the Lord Chancellor, Lord Keeper, 
or Commiſſhoners of the Great ſeal for the time being, 
or of the Chancellor or Vice-chancellor of the county 
palatine of Lancaſter for the time being, or of the Cham- 
berlain or Vice-chamberlain of the county palatine of 
Cheſter ſor the time being, touching or concerning the 
premiſſes.” , 


3. How far their want of under ſtanding ſhall be ſaid to 

rejudice them in civil and criminal caſes. 

Civil Caſes. An ideot, or perſon non compos, may in- 
herit, becauſe the law, in compaſſion of their natural in- 
G6rmities, preſumes them capable of property. Co. Lit.' 
2, Alſo an ideot, or perſon of non-ſane memory, may 
purchaſe, becauſe it is intended for their benefit; and if: 


after recovery of their memory they agree thereto, they 


cannot avoid it ; but if they die during their lunacy, their 
heirs may avoid it, for they ſhall not be ſubjeCt to the 
contrats of perſons who want capacity to contract ; ſo if 
aſter their memory recovered, the Junatic, or perſon non 
comps, die without agreement to the purchaſe, their heirs 
may avoid it. Co. Lit. 2, 2 Vent. 203. 

If an ideot or Junatic marry, and die, his wife ſhal] 
be endowed ; for this works no forfeiture at all, and the 
King has only the cuſtody of the inheritance in one caſe, 
and the power of providing for him and his family in the 


other ; but in both caſes the freehold and inheritance is 
 jn the 1deot or lunatic ; and therefore if lands deſcend 


to an ideot or lunatic after marriage, and the King, on 
office found, takes thoſe lands into his cuſtody, or grants 
them over to another, as committee, in the uſual manner ; 
yet this ſeems no reaſofh why the huſband ſhould not be 


tenant by the curteſy, or the wife endowed, ſince their 


title does not begin to any purpoſe till the death of the 
huſband or wife, when the King's title is at an end, 
Co. Lit. 31. a, 4 Cor 124, 125. Yet ſee Plow, 263, b. 
1 Vern. 10. 

A lunatic ſhall be tenant by 'the curteſy, and ſhall 
have dower; ſo though a woman, being a lunatic, kill 
her huſband, or any other, yet ſhe ſhall be endowed, 
becauſe this cannot be felony in her, who was deprived 


_ "of her underſtanding by the a&t of God. Perk. 365. 


If a perſon nor compos be difſeiſed, and a deſcent caſt, 


this, it is ſaid, takes away his entry, but not the entry of 


the heir; for regularly the non comps in this caſe cannot 
alledge the difahility in bimſelf, becauſe he cannot be ſup- 
poſed conſcious of it, nor is he allowed ever, at any time, 
to alledge it; for when he is once on compos, there is no 
certain time when he can be adjudged to recover that 
difability, unleſs where he is legally committed, and then 
the aQts during his lunacy will be ſet afide and diſcharged, 
and afterwards the commiſſion ſuperſeded ; for in no 
other way can the nor compos be legally reſtored to his 
right, and to his capacity of ating. Lit. ſe. 405. Co. 
Lit. 247. TO 1 « 

A perſon on compos, being lord of a copyhold manor, 
may make grants of copyhold eſtates; for ſuch eſtates 
do not take their perfeCtion from any power or intereſt in 


_ the lord, but from the cuſtom of the manor, by which 
they have been demiſed and demifable time out of mind, 


4 Co. 23.b. Co. Copyholder 79, 107. 
| Tdeots and Junatics are, both by the Civil Law and 
likewiſe by the Common Law, incapable of being execu- 


_ tors or adminiſtrators ; for theſe diſabilities render them 


not only incapable of executing the truſt repoſed in them, 
but alſo by their inſanity, and want of underſtanding, 
they are incapable of determining whether they will take 
upon them the execution of the truſt or not. Gedolph, 
Orph. Leg. 86. | WER v 
Therefore it hath been agreed, that if an executor be- 
come non compos, that the ſpiritual court may, on account 
of this natural diſability, commit adminiſtration to an- 
other. 1 Salk. 36, wo 


A 


ways and means'as the*poor of ſuch pariſh, town or place, | 


=# 
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An ideot, or perſon nm compos, being robbed, ſhall be 
bound by a ſale of his goods in a market overt, 2 [»ft. 713, 
Criminal caſes. It is laid ' down as a. general rule, that 
ideots and Junatics,, being by,reafon of their natural gil- 
abilities incapable of Judging between good and evil, are 


puniſhable by, no criminal proſecution whatſoever. x 
Hawhk. P. C. 2. : wi JO» tb TY "498. 
_ And therefore a perſon who loſes his memory by fick- 
neſs, infirmity,. or accident, and kills himſelf, is no 
felo de ſe. 3 Inſt. 54. eo Ra ofhct obie eat 

So if :a man give himſelf a mortal ſtroke while he is 
non compos, and recovers his underſtanding, and then 
dies, he is not felo de ſe; for though the death complete 
the homicide, the a& muſt be that which makes the of- 


| fence.. 1 Hal. Hif. P.C. 412. 


But it is not every melancholy or hypochondriacal diſ- 
temper that denominates a man non compos, for there are 
few who commit this offence, but are under ſuch infir- 
mities ; but it muſt be ſuch an alienation of mind that 
renders them to be madmen, or frantic, or deſtitute of 
the uſe of reaſon. 1 Hale Hit. P.C 412 © 

And as a perſon non compos cannot be a felo 4e ſe by 
killing himſelf, ſo neither can he be guilty of homicide in 
killing another, nor of petit treaſon ; alſo if one who is 
committed for a capital offence become nen compos before 
conviction, he ſhall not be arraigned; and if after -con- 
viction, he ſhall not. be executed. 1 Hale Hift. P. C. 30. 
#5 A ig Meebo bb 00 ge | h 

It ſeems to have been anciently holden, in reſpe& of 


| that high regard which the law has for the ſafety of the 


King's perſon, that a madman might be puniſhed as a 
traitor for killing, or offering to kiſ the King ; but this 
is now contradicted by better and later opiniuns. Fitz. 
Coron.' 351, Regiſt. 209. 4 Co. 124. b. 1 Roll, Rep. 
F The great difficulty in theſe caſes is to .determine 
where a perſon ſhall be faid to be fo far deprived of his 
ſenſe and memory, as not to have any of his aQtions im- 
puted to him ; or where, notwithſtanding ſome defeCts of 
this kind, he ſtill appears to have ſo much reaſon and 
underſtanding as will make him accountable for his ac- 
tions, which my Lord Hale diſtinguiſhes between, and 
calls by the name of tota/ and partial inſanity; and 
though it be difficult to define the indiviſible line that di- 
vides perfect and partial inſanity, yet, ſays he, it muſt 
reſt upon circumſtances, duly to be weighed and confi- 
dered both by the Judge and jury, leſt on the one fide 
there be a kind of inhumanity towards the defeCts of hu- 
man nature, or on the other fide too great an indulgence 
given to great crimes ; and the beſt meaſure he can think 
of is this: ſuch a perſon, as Ilabouring under melan- 
choly diſtempers, hath yet ordinarily as great underſtand- 
ing as ordinarily a child of fourteen years hath, is ſuch a 
perſon as may be guilty of treaſon or felony. 1 Hal Hift. 
P. C. -30.-- SEL Oe” | 
It th been already obſerved, that he who is guilty of 
any crime whatſoever through his voluntary drunken-_ 
neſs, ſhall be puniſhed for it as much as if he had been 
ſober. Vide ſupra. by 

Alſo he who incites a madman to do a murder, or 
other crime, is a principal offender, and as much puniſh- 
able as if he had done it himſelf. Keilw. 53. Dalt. 
cap. 95. 1 Hawk. P.C, 2. _ EI | 

And here we muſt obſerve a difference the law makes 
between civil ſuits that are terminated 7n compenſationem 
damn ulati, and criminal ſuits, or proſecutions, that are 
ad parnam & in vindittam criminis commiſſi ; and therefore 
it is clearly agreed; that if one who wants diſcretion com- 
mits a telpaſ againſt the perſon or poſſcſſhon of another, 
he ſhall be compelled in a civil aQtion.to give fatisfaQtion - 
for the damage. 2 Roll, Abr. 547. Hob. 134. Co. Lit. 
247. 1 Hauk. P.C. 2, 1 Hal. Hift, 15, 16, 38, 


4. How far their afts are good, void, or voidable - and 
how they are to ſue and defend. 


We muſt firſt diſtinguiſh between afts done by ideots 


and Junatics in pars, and in a court of record ; that ag 
to thoſe ſolemnly acknowledged in a court of record, as 


| 


fines and recoveries, and the uſes declared on them, they 
are 


| | 
+ 
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are good, and can neither be avoided by themſelves, nor 
their repreſentatives; for itis to be; preſumed, that had 
they been under. theſe diſabilities, the Judges would not 
have admitted them to make theſe acknowledgments. 4 
Co. 424+ 2 And. 145e.,.Co. Lit. 247. .: gs 

| Therefore if a perſon nan compos acknowledges a fine, 
it ſhall ſtand againſt, him and his heirs ; for though the 
Judges ought not to admit of a fine from a madman un- 


| der that diſability, yet when it is once received, it ſhal} 
never be reverſed, becauſe. the record and judgment of 


the court being the higheſt evidence that can be, the law 
preſumes the conuzor at that time capable of contract - 
ing ; and therefore the credit of it is not to be contelted, 


| Nor the record avoided by any averment againſt the truth 


of it. 4 Co. 124. 2 Injt. 483. Bro. tit. Fines 75. C0. 
Lit. 247» ; 

So in caſe of a fine levied by an ideot, it ſhall ſtand 
azainſt him and his heirs ; for no averment of ideocy 
can vacate the fine ; nor will an office finding him an 
ideot a nativitate, be ſufficient to reverſe the fine, for 
that were to lefſen the credit of judgments in courts of 
record, by trying them by other rules than themſelves. 
2 And. 193. 4 Co. 124» | 
As to acts done by them 72 pars, they are diſtinguiſhed 
into void and voidable, though as to themſelves they are 
regularly unavoidable, becauſe no man is allowed to dif- 
able himſelf, for the inſecurity that may ariſe in con- 


tracts ſrom counterſeited madneſs and folly ; beſides, if 


the excuſe were real, it would be repugnant that the party 
ſhould knvw or remember what he did ; but their heirs 
and executors may avoid ſuch acts in pars, by pleading 
the diſability ; becauſe if they can prove it, it mult be 
preſumed real, fince no body.can be thought to counter- 
feit it, when he can expeCt no benefit from it himſelf, 
4 Co. 124, 125. Beverley's caſe. ' Bro. tit, Fait 62. F. 
N. B. 202. Cro. Eliz. 398. | 

If an ideot or lunatic enter into recognizance, or aC- 
knowledge a ſtatute, neither they themſelves, nor their 
heifs nor executors can avoid them; for theſe are ſecu- 
rities of a higher nature than ſpecialties and obligations, 


which yet they themſelves cannot avoid, and being mat- 


ters of record, and equivalent to judgment of the ſupe- 
rior courts, neither they themſelves, their heirs nor ex- 
ecutors, can avoid them. 4 CY. 124. a» 10 Co. 42. 6. 
2 Injt. 483. Bro, Fait Inrol. 14. | 
If parceners of non-ſane memory make partition, un- 
leſs it be equal, it ſhall only bind the parties themſelves, 
but not their iſſue ; and the reaſon it binds the parties 


themſelves is the ſame that all other contracts bind them, 
viz. becauſe no man is admitted to (tultiſy himſelf : and 


the reaſon their iſſue may avoid ſuch partition is the ſame 
likewiſe ſor which they may avoid all other contraQts made 
by ſuch anceſtors during their inſanity, v!z. becauſe they 
may be admitted to ſhew the incapacity of their anceſtors, 
and ſo avoid all aCQts done by them during that time. Cz. 
Lit. 1606. a. | | | 
And although, as has been obſerved, according to the 
{trift rules of law, no perſon is allowed to ſtultify himſelf, 
yet it ſeems that even at law the contracts of 1deots and 
lunatics, after office found, and the party legally com- 


_ mitted, are void, and it muſt be at the peril of him who 


deals with ſuch a one ; and that if afterwards the com- 
miſlion of lunacy is ſuperſeded or diſcharged, the non 
compos ſhall be reſtored to his legal right : but this, it 
ſeems, muſt be at the ſuit and application of his com- 
mittee. 4 Co. 125, 


| 


Alſo there are frequent inſtances in equity, where not 


only ideots and lunatics, who come within the protection 
of the law, but alſo perſons of weak underſtandings have 
been relieved, when they appeared to have been impoſed 
upon in their dealings and unreaſonable purchaſes, and 
fecurities obtained from them ſet aſide in their favour. 
But for this ſee 1 Chan. Ca. 113, 153. 1 Fern. 155. 


2 Vern. 189, 414, 678. and ſee tit, {greements. 


A bill was brought by a lunatic and his committee, 
to ſet alide a ſettlement which had been obtained from 
him by the defendant before the ifſuing out of the com- 
miſton of lunacy, but ſubſequent to the time wherein by 
the commiſhon he was found to have been a lunatic, 
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and the bill-charged ſeveral aQts-of inſanity and diftraQion 
previous to the making of the ſettlement, 'and the ifluin 
out the commiſſon.z and charged likewiſe, that the com- 


in Jaw, that any perſon ſhould be admitted to ſtultify 
himſelf, becauſe during the continuance of the lunzcy 
he cannot be ſuppoſed to know what he did; but m 
Lord Chancellor over-ruled the demurrer, and ſaid, that 
rule was to be underſtood of aCts done by the lunatic t» 
the prejudice of others; beſides, here the committee is 
Iikewiſe plaintiff, and the ſeveral charges of Iunacy are þ 
him in behalf of the lunatic; and it has been always 
held, that the defendant muſt anſwer in that caſe; and 
{o he was ordered to do here, though the ſettlement was 
not unreaſonable in itſelf, being only to limit the eſte 
in queſlion to the deſendants the uncles, in caſe of failure 
of iſſue male of the Junatic, with power for the lunatic 
to charge the ſame with conſiderable portions for his 
three daughters, with. a power of revocation, Abr, Eq, 
279. Rider v. Ridler. 

Ideots, and lunatics during their lunacy, are incapable 
of making any will or teſtament; as are: alſo perſons 
grown childiſh by reaſon of extreme old age ; ſo one ac- 
tually drunk, it he be ſo drunk as to have loſt the -uſe of 
his reaſon : but though a perſon who wants underſtand- 
ing cannot make a will, yet the rule herein is not to be 
taken from his not being able to meaſure an ell of cloth, 
tell twenty, or the like, but whether he has ſenſe enough 
to diſpoſe of his eſtate with underſtanding. Suznb. 71, 
Godelth Orph. Leg. 25. f- | | 

But every perſon making a will is preſumed to be of 
ſound underſtanding, until the contrary be proved; ſo 
that the onus proband! lies on the other fide: if the tef- 
tator uted to have fits and lucid intervals, and it cannot 
appear whether the will be made in the lucid intervals, if 
there be no argument of folly in the will; nay, though 
the teſtator had no lucid intervals, yet if it can be proved 
that he was mad at the time of making the will, if the 
will be a ſen6ble orderly will ; but the leaſt word of folly 
in ſuch a will will overthrow it : on the other hand, if 
one be a very ideot, and make a good ſenſible will, yet 
the will ſhall not ſtand good, Swinb. 72, Geudalph. 25. 
Dyer 293. 8 Co. 147. | 

If a perſon of ſound memory makes his will, and after- 
wards becomes non compos, this is no revocation of the 
will; yet a bill will not lie in the life-time of the nr 
comps, to eftabliſh the teſtimony of the witneſs in perpc- 
tuam rei memcriam to ſuch a will. Gedelph. 26. 4 Co. 
126, 1 Pern. 105. | 


% 


it ſhall and may be lawful to and for any perſon or per- 
ſons being ideot, lunatic, or non compos mentis, or for 
the committee or committees of ſuch perſon or perſons, 
in his, her, or their name or names, by the direCtion of 
the Lord Chancellor of Great Britain, or the Lord 
Keeper, or Commiſſioners of the Great-ſeal for the time 
being, ſignified by an order made upon, hearing all par- 
ties concerned, on the petition of the perſon or perſons 
for whom ſuch perſon or perſons being ideot, lunatic, or 
non comps mentis, ſhall be ſeifed or poſſeſſed in truſt, or of 
the mortgagor or mortgagors, or of the perſon or perſons 
intitled to the monies ſecured by.or upon any lands, tene- 
ments, or hereditaments, whereof any ſuch perſqgn or per- 
ſons being ideot, lunatic, or nn compes mentis, is Or ate, 
or ſhall be ſciſed or poſſeſſed by way of mortgage, or of 
the perſon or perſons intitled to the redemption thereof, 


ditamen:s, in ſuch manner as the Lord Chancellor, &c. 
(hall, by ſuch order fo to be obtained, direct to any other 
perſon or perſons ; ſuch conveyance or aſſurance, ſo to 
be hat and made as aforeſaid, ſhall be as good and ef- 
feQtual in Jaw, to all intents and purpoſes whatſoever, as 
if the ſaid perſon or perſons being ideot, lunatic, or 10% 
compos mentis, was or were, at the time of making ſuch 
conveyance or aſſurance, of ſane mind, memory, and 
underitanding, and not ideot, lunatic, or or compos 
mentts, or had by him, her, or themſelyes executed the 


ſame ; any law, &c.” 
| And 


miſſion of lunacy was. ſtill in force. -Totthisbill the de. 
fendant demurred, for that it was againſt a known maxim 


By the ſtat. 4 Geo. 2. cap. 10. it is enafted, © That | 


to convey and aſſure any ſuch lands, tenements, or here-_ 
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= And + is farther enacted, That all and every ſuch per- 


fon and perſons, being ideot, &c. and only truſtee or 
truſtees, mortgagee or mortgagees as aforeſaid, or the 
committee or committees of all and every ſuch perſon 
erions, being ideot, lunatic, or non compos ment1s, 
and only ſuch: truſtee or mortgagee as aforeſaid, ſhall and 
may be empowered and compelled, by ſuch order fo as 
aforeſaid to be obtained, ro make ſuch conveyance or 
conveyances, aſſurance or aſſurances as aforeſaid, in like 
manner as truſtees or mortgagees of ſane memory are 
compellable to convey, ſurrender, or ailgn their truſt- 
eſtate or mortgages. | 

When an ideot doth ſue or defend, he ſhall not appear 
by guardian, prochein amy, or attorney, but he muſt be 
ever in proper peilon. Co. Lit. 135. b, F. N. B.: 29; 
The ſtatute of Weſtm. 2. cap. 15. extends not to an 
ideots. 2 1n/t. 390. Eve 

But otherwiſe of him who becomes non compos mentts ; 
for he ſhall appear by guardian it within age, or by at- 
torney if of tull age. 4 Co. 124. b. Paim. 520. & 
vid. 2 Saund. 335. | ; 

It a ticſpaſs be committed in the lands of a lunatic 
who is legally committed, the committee cannot bring 
an action of treipatsz but this mult be brought in the 
name of the lunatic. 2 $14. 125, | 

If a lunatic be ſued, he muſt have a committee al- 
Ggned to bim to defend the ſuit. 1 Fern. 106. 

For more learning on this ſubjeft, ſee 3 Bac, Ar. tit. 
Ideots and Lunatics. See Lu atis. | 

5{dcota 10qum.eado vel eraminando, Is a writ to the 
eſcheator or ſheriff of any county, where the King 
hath notice that there is. an /d:of naturally born, ſo weak 


of underſtanding that he cannot govern or manage his 


inheritance, to call before him the party fuſpe&ted of 
zdeocy, and examine him: and alſo to enquire, by the 
oaths of twelve men, whether he be ſufficiently witted to 


diſpoſe of his own lands with diſcretion or not, and to 
- certify arm. þ, agree Chancery ; for the King hath 


the proteCtion of his ſubje&ts, and by his prerogauve the 
government of their lands and ſubſtance that are natu- 
Tally defeQtive in their own diſcretion, Stat. de Preroy. 
Reg's, .edit. 17 El. 2. ©. 8. whereof read Staundf. Pre- 
reg. cape 9, and of this writ read F, N. B. 232. and 
Re:. Orig. fol. 207. [12 


Jdr”, { {dus) Are eight days in every month ſo called. 


In March, May, fuiy, and Ofober, they begin at the 
eighth day of the month, and continue to the fifteenth ; 
in the reſt they begin at the fixth, and end at the thir- 
But here obſerve, that only the laſt day is called 
the /des, the firſt being termed the eighth /ges, the ſe- 
cond the ſeventh, that is, the eight or ſeventh before 
the Jdes, and ſo of the reſt; and therefore when we 
ſpeak of the /des of ſuch a month, we muſt underſtand 
it of the fifteenth or thirteenth day of that month. See 
Calends. | | 

doncum \e farere, idoneare fxg, To purge himſelf 
by oath of a crime of which he is accuſed. Leg. H. 1. 
cap. 15. where the word idoneus is taken for innocens. 
But he is ſaid in our law to be idoneus homo, who hath 
theſe three things, honeſty, knowledge, and ability z and 


1f an officer, &:c. be not rdonevs, he may be diſcharged. 
8 Rep. 41. See Preſentation, 


Adunianus flumos, Black-water, in Eſſex. 

Jejunum, (Prrgatio per jejunium.) It is mentioned 
in Leg, Canuti, cap. 7. apud Bromptin, viz. Cum ſoctis 
ſe purget vel jejunum trneat, /i opus eft, & applicetur ad 
corſned, & fiat voluntas Det. 472 


Aman, Sometimes uſed for yeoman, Cowell, edit. 
1727. 


Jeofail, Is a compound of three French words, Fe, ay, | 


faille, Ego lapſus ſum, and in a' legal ſenſe denotes an 
overſight in pleading, or other law proceedings rouching 
which you have a ſtatute 32 Hen. 8. 30. whereby it 1s 
enacted, That if the jury have once paſt upon the 1/ſue, 
though afterward there be _ a jeofail in the pleading, 
yet judgment ſhall likewiſe be given according to the verd:ft 
of the jury, See Bro. tit. Repleader. "The author of- the 
New Terms of Law faith, that a jesfail is when the par- 
ties to any ſuit have in pleading proceeded fo far, that 
Vol. Il. N*? 92. 


joined, that it will be error if the 


1 Ew 

they have joined iſſue, which ſhall be tried, or-is tried, by 
a jury, and this pleading or ifſue is ſo badly pleaded or 

' | proceed : then ſome of 
the ſaid parties may, by their counſel, ſhew it to the 
court, as well after verdiCt given and before judgment, 
as before the jury be charged ; the ſhewing of which de- 
tets, before the jury charged, was often when the jur 
came into court to try the iſſue; then the counſel which 
will ſhew it ſhall ſay, This inque/t you ought not to take ; 
and if it be after verdict, then he may ſay, To judgment 
you ought not to go : and becauſe of this many delays grew 


|in ſuits, for the redreſs of which divers ſtatutes were 


made, v1z. 32 en. 8. 30. before mentioned, and others 
in Queen Elizabeth and King Fames's days, viz. 18 Eliz. 
14. 12 fac. 13, Cowell, See Amendinent. 

Aerſey. See Gucrnſey, | 

Jeſſe, A branch, or large candleſtick of braſs, branched 
into ſeveral ſconſes, and hanging down in the middle of 
a church or choir, to ſpread the light to all parts. This 
invention was firlt called 4:bor eſſe, and Stirps Feſſe, 
from the fimilitude to the branch or genealogical tree of 
eſſe. This uſeful ornament of churches was firſt brought 
over into England by Hugh de Fliry, abbot of St. Auſtin's 
in Canterbury, about the year 1100. as thus recorded by 


| the hiſtorian of that abbey : Pulpirum etiam in eccleſia fecit, 


can jel.brum etiam magnum in choro @reum, quod jeſle vs- 
catur, - partibus emit tranſmarinis, Chron, Will. Thorn. 
Pe. 1799« 

Jetiam, Jetzon, and Jotſon, (from the French jecter, 
ejicere,) Is any thing thrown out of a ſhip, being in the 
danger of wreck, and by the waves driven to the ſhore. 
See Flotfami, and Co. lib. 5. fol. 16. | 

Jews, (Judei.) Here in England, in former times, 
the Jews and all their goods belonged to the chief lord 
where they lived; and he had ſuch an abſolute property 
in them, that he might fell them; for they had not li- 
berty to remove to another lord without leave. This 
appears in Matt. Paris, pag. 521, 606. . where we read, 
that Hen. 3. fold the Jews to Earl Richard his brother 
for a certain term of years, that guos Rex excortaverat, 
comes eviſceraret, They were diſtinguiſhed from the 
Chriſtians both living and dying ; for they had proper 
Judges and courts, where their cauſes were decided ; and 
they wore a badge on their outward garments, upon the 
breaſt, in the ſhape of a table, and were fined if they went 
abroad without ſuch badge. "They were never buried in 
the country, but brought up to London, and there buried 
without the walls. But en. 1. gave leave that they 
might be buried without the walls of zny other city. 
And anciently we had a court of the Juſtices aſſigned for 
the government of the Jews. See 4 [n/. fol. 254. Rex 
\ vic; Wigor. ſalutem. Pradipimus tibi quod clamari 
& obſervarti facias per totam ballivam tuam, quad omnes 
Fudei deferant in ſupertori indumento ſu2 ubicunque ambula- 


verint vel equitaverint infra villam vel extra, quaſi quas 


tabulas albas in peflore fatias de lineo panno vel de perga- 
meno, ita quod per hujuſmodi fignum manifefle poſſint Fudei 
a Chriſtianis diſcerni. 'T. comite apud Oxon, 30; Martii. | 
Clauſ. 2 H. 3. Þ. 1. 10. in Dorlo, * 

Stat. 51 Hen.'3. /t. 6. ſect, 1. called the Statute of 
the Pillory, directs, among other things, that the Jury 
therein mentioned ſhall enquire if any buy fleſh of Jews, 
and then fell it to Chriſtians. In 9 Ed. 1. a Jew had 
his trial per medietatem lingue, Viz. Fudeorum,'and they 
were ſworn on the five books of Moſes, held in their 
arm (braches) and by the name of the God of 1/raz/, who 
is merciful. D. 144- pl. 59. marg. cites 9 Ed. 1. /lat. 
i3 Ed. 1. flat. 3. cap.'1. called the Statute of Mer- 
chants, is direCted to extend to all except Jews. 

A Jew born in Eng/an1 purchaſed land, and married a 
Jewels; he is converted to Chriſtianity, but ſhe is not 
converted, ſhe ſhall not have dower. Fenk. 3. marg. 
Cites it as the time of Ed. 1. and Pariiam. Rol. Rot. 1, 

The marrying a Jew, either by a Chriſtian man or 
Chriſtian woman, was anciently reckoned felony, and the 
party offending to be burnt alive. 3 {nft. 89. and cites 
Fleta, lib. 1. cap. 35. that for ſuch a contraCt with Jews 
or Jeweſles in terra vivi confadiantur, &c. Ibid, 


| 


3 5 A plaintiff 


| | 
E.G" N 
A plaintiff had leave given him bythe court to alter 
the viſne from London to Middleſex, becauſe all the fit- 


tings in London were on a Saturday, and his witneſs was 
a Tow, and would not appear that day. 2 Mod. 271. 


| Aich. 29 Car. 2. C. B. in caſe of Barker v. Warren. 


A Jew brought an ation, and the defendant pleaded 
that the plaintiff is a Jew, and that all Jews are perpe- 


- tw] enemies regis & religionis; judgment // ati, But per 


cur', A Jew may recover as well as a villain, and the 
plea is but in diſability ſo long »s the King ſhall prohibit 
them to trade ; and Judgment for the plaintiff, £. P. 
R. 4. cites Mich. 36 Car. 2. B. R 

A Jew was ordered to ſwear his anſwer upon the 
Pentateuch, and that the plantiff's clerk ſhould be pre- 
ſent to ſec him ſworn. Mich. 1684. Pern. R. 263. 
Anon. | 

The Jews are here by an implied licence, but on a 


proclamation of baniſhment, it is like a determination of 


letters of ſafe condu&t to an alien enemy, that was here 
by virtue of ſuch letters before, &c. Arg. 2 Show. 371. 
in caſe of the Ea/! India Company v. Sands. 

By ſtat. 1 in. /2. 1. cap. 30. If any Jewiſh pa- 
rent, in order to the compelling his Proteſtant child to 
change his religion, ſhall refuſe to allow ſuch child a 
fitting maintenance, fuitable to the ability of fuch pa- 
rent, and the age and education of*ſuch child ; upon 
complaint, it ſhall be lawful for the Lord Chancellor to 


make ſuch order for the maintenance of ſuch Proteſtant 


child, as he ſhall think itt. 

A Jew's daughter turned Proteſtant ; the Jew died, 
leaving ſeveral legacies in charities, and his perſonal el- 
tate to his executors, but nothing to his daughter ; ſhe 
petitioned the Lord Ch. Parker for a maintenance upon 
the ſtatute of Q. nn. It was objeCted that ſhe was forty- 
five years. old, and ſo the care of her education over. Se- 


condly, that ſhe is married, and not now to be cailed a 
child, but to be provided for by her huſband. Thirdly, 


_ that the parent is dead, ſo cannot be ſaid to have refuſed, 


and therefore the power given by the aCt at an end. But 
Lord Ch. Parker ſaid, that he inclined ſtrongly to think 
this caſe to be within. the aCt, ſor ſeveral reaſons there 
mentioned by him, and that poſſibly the charities given 
by the will may be under ſome ſecret truſt for the child 
if ſhe ſhould turn Jew, and therefore direfted that the 
maſter inquire into it. #/m's Rep. 524. Hill, 1718. 
Vincent v. Fernandez, | 


By ſtat. 10 Geo. 1. cap. 4- Whenever any Jew ſhall 


| preſent himſelf, to take the oath of abjuration, in pur- 


ſuance of this aa, the words (upon the true faith of a 
Chriſtian) ſhall be omitted out of the ſaid oath, in admi- 
niſtering it to ſuch perſons ; and the taking the ſaid oath 
by perſons profeſſing the Jewiſh religion, without the ſaid 
words, in like manner as Jews are admitted to give evi- 
dence in courts of juſtice, ſhall be deemed a ſuthcient 
taking of the abjuration oath. 
Alterations of the abjuration oath in favour of Jews to 
be naturalized in America, 13 Geo. 2. Cc. 7. ſet. 3. 
Bills in Parliament for naturalizing Jews, permitted, 
26 Geo. 2 c. 26. repealed 27 Geo. 2. c, I. 
, Jewels, To be imported, duty free, 6 Geo. 2. c. 7. 
Afungia, The fineſt white Yread. formerly called 


 coked bread, Cowel!, edit. 1727. 


Jgnis Judicium, Purgation by fire, or the old judicial 
fiery trial. 7. See Ordeal. | 

© gnitegium, The eight a clock bell, ſo called (as in 
old Engl. Curfew, Covrefeu, i, e. cover fire,) becauſe 
the Conqueror //ll. 1. ordered his ſubjects at that hour 


upon the ſignal of a bell, or other ſound, to put out 


- their fires and lights. When this cuſtom of extinguiſh- 


ing did by degrees itſelf expire, yet the ringing of a bell at 
eight in the evening, being {till kept, was long after 
called by the ſame name. As in the ſtatutes and cuſtoms 
of St. Paul's church in London, colleted by Ralph Baldack 
dean, about the year 1300. it is ordained, Ut ſervientes 
oftia eccleſie claudent tempore yemali poſt initium pulſationi, 
complitorii ibidem, & tempore eſlivali poſt initium pulſa- 
tionis ignitegii, apud, Sanftum Martinum, MS, Statuta 
Eccleſ. Paulinz. Cowell, edit. 1727, , 


| 
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Agnoramus, Is a word properly uſed by the Grand 

nqueſt, impanelled in the inquiſition of cauſes criminat 


and public, and written _ the bill, when they miſ. 
like their evidence as defeQtive, or too weak to make 
good the preſentment ; the fe of which words fo writ. 
ten 1s, that all farther inquiry vpon that party for that fault 
is thereby ſtopped, and he delivered without farther an- 
ſwer. It hath a reſemblance of that ancient cuſtom of 
the Romans, where the Judges, when they abſolved a 


for that purpoſe, 7. ab/olvimus ; if they judged him guilty, 
they wrote C. 1d eft, condemnamus ; it they found the 
cauſe difhicult and doubtful, they writ N. L. that is, non 
liquet. Aſconius Redianus in oratiene pro Milone, Alexander 
ab Alexandro, Geneal. dierum, lib. 3. c. 14. Cowell, 
Ignorance, ( /gnorantia) Which is want of know. 
ledge of the law, ſhall not excuſe any man from the 
penalty of it : and every perſon is bound at his peril to 
take notice what the law of the realm is ; and ignorance 


he hath done all that in him lies, will not excuſe him, 
But though ignorance of the law excufeth not, igno- 
rance of the fact doth ; as if a perſon buy a hotle or 
other thing in open market, of one that had no property 


caſe he hath good title, and the ignorance ſhall excuſe 
him. But if the party bought the horſe out of the marker, 
or knew the ſeller had no right, the buying in open mar- 
ket would not have excuſed. Do&#. and Stud. 5. Rep. 83, 

Jkenild-Street, Is one of the four famous ways that 
the Romans made in England, called Stratum Icenorum, 
becauſe it took beginning ab [cenis, which were the 
people that inhabited Norfolt, Suffolk, and Cambriadgeſbire, 
Camd. Brit. f. 343. Leg. Ed. Conf. c. 12. See Wat; 
ling-Dtreet. | | | 

Ziford-Comb. See Yarbours, 

Alet, A little iſland. Corwsl!, edit. 1727. 

Alleviable, That may or can not be levied, and there- 
fore 1941 18 a word ſet upon a debt z{leviable. Id. ib. 

Alliterate. If I am a man illiterate or not lettered, 
and [I deliver a writing, which is read to me contrary to 
that which is acknowledged in the deed; it is not a 
good deed. g H. 6. 59.b. 1o Hen. b. 6. 1o. 2 Rep. 9, 
But if I can read, ſuch falſe reading will not be relieved, 
for it is my own folly. Sm. 159. | 

If agreement be to releaſe 20 /. and the other makes a 
general releaſe, and he being not lettered, delivers it by 
agreement as a releaſe for 201, only, this deed is void. 
47 Ed. 3.b. 17. 

If agreement be to releaſe all treſpaſles, and in the deed 
is put a releaſe of land, and this is delivered by a man not 
lettered, as a releaſe only of treſpaſs, this deed 1s void. 
44 Ed. 3. 23. 44 Af. 30. 

So where there is not any agreement to make any re- 
leaſe, but a man comes to another not lettered, and 
prays him to ſeal a deed, ſaying, that it ſhall be no pre- 
judice to him, and he ſeals it without hearing it ; the 
deed is a good deed, becauſe he did not pray to hear it, 
44 Aſſe 30. 44 Ed. 3. 23.  Dubiatur. | 

f a man for great age cannot ſee to read, and ſeals an 
obligation upon falſe reading, he ſhall avoid it. 2 . 6. 
52 b, Mich. 9 Fac. in the Star chamber, Shuter's caſe, 
cited 11 Rep. 28. Reſolved, though he was lettercd ; for 
now he has all his intelligence by hearing, | 

If a deed be read to a man illiterate, to be upon con- 
dition, where it 1s without condition, it is not his deed. 
9 H. 6. 59. : 

If a deed be read to a man illiterate, as a gift in tail, 
with a letter of attorney, where it is a feoffment in fee, 
it is good in all, as well in the eſtate as in the letter of at- 
torney ; for all is but one deed, and by the livery /ecur- 
dum formam charte, nothing paſles, the deed being void. 
3 Ed. 3. 31. b. Curia. 

If an obligation be read to a man illiterate, that he 
binds himſelf by it in 5 /. where it is a 1007. it is void in 
all. 3 Ed. 3. 

If a man not lettered will make a feoftment, and upon 
one parchment, &c. two feoffments are contained, and 


only 


perſon accuſed, did write A. upon a little table provided 


of it, though it be invincible, where a man affirms that 


therein, and not knowing but he had right; in that 
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'buly one is ond to him, yet the deed for this feoffment 


which is read to him, is good. 3 Ed. 3. 32. ; 

If three diſtin& obligations are written upon one piece 
of parchment, and one of them only is read to the obligee, 
and he being a man not lettered, ſeals and delivers the deed, 
that is good for that which was read, and void for the 
others. 11 Rep. 27. b : Piggot's caſe, : 
 Jlluminate, 'To i/{umnate, to draw in gold and co- 
lours the initial letters and the occaſional piCtures in 
manuſcript books. Ita pe epiſcopus libros ſcibere, illu- 
minare, & ligare non faſtidiret, Brompton, ſub ann» 
1076. Thoſe perſons who particularly praCtiſed this art, 
were called illuminatores, whence our limners. 

Jmages, How to be defaced, 23 & 4 E4. 6. c. 10. 

4mvargo, A ſtop or ſtay, moſt commonly upon ſhips 
18 Car. 2. cap. 5, See Merchants, 


Pzarrogative, . 

Jmbezle, or Jmbeſi'; To waſte, ſcatter and conſume ; 
as it a perſon intruſted with goods, waſte and diminiſh 
them, we ſay he hath 7mbezzeled the goods. 14 Car. 2. 
C« Zl« DEE Felony, Stores, Wool: 

_ mbzacers. See Ombzacery. 

©mbzocus, A brook, a gut, a water-paſſage, Somner 
of Ports and Forts, Þ. 43 

Jmbzoiery. See Eimbzoidery, | 
 Jmpalare, To put in the pound, Leg. Hen. r. c. 9. 

"{mmumties- See Pzaerogative, London. | 

4mpanel, ( /mpanulare,) To impanel a jury, is to 
enter into a parchment ſchedule by the ſheriff, the names 
of the jury ſummoned to appear, for the performance of 
ſuch public ſervice as juries are employed in, A privi- 
lege was ſometimes granted, that a perſon ſhould not be 
;mpanelled or returned upon a jury Non ponatur nec 
impanuletur in aliquibus afſiſis, juratts, recogmitiontbus, c. 
Paroch. Antiquit. pag. 657. See Kennet's Gloſſary, 

 Jmparlance, ( /nterlocutio or interloquela) Is a motion 
or petition made in court by the tenant or defendant, 


upon the count of the dgmandant, or declaration of the- 
| plaintiff ; whereby he craves reſpite, or a farther day to 


put in his anſwer. See Brook, tit. Continuance. Impar- 
lance is general or ſpecial. Special 1s with this clauſe, 
Salvis omnibus advantagiis, tam ad juriſdiftionem curie, 
quam ad breve & nurrationem, Kitchen, tf. 200. General 
is that which is made at large, without inſerting that, or 
the like clauſe. Cowell, 

After the declaration, and before the defendant can be 


compelled to plead, many times there is an imparlance ; 


which is a longer and farther day given by the court, and 


uſually till the firſt day of the next term, upon a petition 


made by the tenant or defendant, whereby he craveth 
reſpite. And this ſeemeth to be ſpectral or general ; ſpe- 
cial, as where this or the like clauſe is inſerted, Saving 
all advantages, as well to the juriſdiftion of the court, as to 
the writ and declaration ; general, is conſequently where 
that or the like clauſe is not contained. Reg. Plactt. 55. 

Formerly the defendant in all caſes had an imparlance 
to the term next after the return of the proceſs, except 
the proceedings were by original, or for or againſt attor- 
nies or other privileged perſons, or againſt priſoners in the 
cuſtody of the marſhal 3 in which cafes the defendant 
was bound to plead, without any imparlance, and the 
ſame term the declaration was delivered (if delivered four 
days before the end of the term), and except the proceed- 


ings were by habeas corpus, or the proceſs was returnable 


the firſt return of Eaſter or Michaelmas term, and the 
action laid in London or Middleſex ; and in which laſt 
caſes, if the declaration was delivered before: the effoin 
day of Menſ. Paſ. or craflinum Animarum, the defendant 
was to plead two days before the eſloia day of the ſubſe- 
quent term. Mich. 5 Ann, But now, by a rule made 
in Trinity term 5 & 6 Geo. 2, upon all proceſs to be ſued 
out of this court, returnable the firſt or ſecond return of 
any term, if the plaintiff declares in London or Middleſex, 
and the defendant lives within twenty miles of London, 
the declaration ſhall be delivered, with notice to plead 
within four days after the delivery, and the defendant 
ſhall plead within the ſaid four days without imparlance ; 
and in caſe the plaintiff declares in any other county, or 
the defendant lives above _ miles from London, the 


1 M P' : 
declaration ſhall be delivered with notice to plead withiti 
eight days after the delivery, and the defendant ſhall plead 
within the ſaid eight days without any imparlance ; and 
in default of pleading in either of theſe caſes, judgment 
may be entered, In both theſe caſes the declaration muft 
be delivered at leaſt four days before the end of the term, 
excluſive of the day of the delivery, otherwiſe the defen- 
dant will be intitled to an imparlance, 1 Att, Pra, in. 
K. B. 148, 149. 

The defendant may imparl if the plaintiff amend his 
declaration ; otherwiſe if he accepts of coſts, for by ſuch _ 
amendment it ſhall be accounted as a new declaration ; 
but if the defendant accepts of coſts for ſuch amendment, 
it 18 intended that he is ſatisfied for what he is prejudiced 
by the amendment, and- therefore .it is reaſon he ſhould 
plead to the declaration ſo amended, and not imparl- 
2 L. P. R. 34, 35. cites Mich. 22 Car. 2. B. R. 

If the plaintiff declares, but proceeds no farther for 
three terms, defendant may imparl. 2 L. P. R. 35. 
cites Hill. 23 Car. . Bos 

It the cauſe have proceeded to iſſue, and the defendant 
amends his plea, he ſhall pay the plaintiff's coſts ; but. 
the court will not grant an imparlance ; per Roll. Ch: }. 
i655. For after iſſue joined, and warning given for a 
trial upon that ifſue, it is too late to imparl. 2 L. P, R. 
33" Roe | 

The court would not grant the defendant an imparlance, 
though he was ſued upon a bond of twenty-eight years 
old, and could tiot ſee the bond ; but bid him pray oyer ' 
of it, and plead ; for the antiquity of the bond is no cauſe 
of imparlance. 2 L, P. R. 55, 36. Paſch. 1656. Fobn- 
ſon's caſe, | a | 

Where the plaintiff ſues out a ſpecial original, the de 
fendant cannot impar], but muſt plead as ſoon as the 
rules are out ; becauſe, where the writ is general, the 
cauſe of -aCtion appears in the declaration, which the law 
allows the defendant convenient time to conſider of, and 
adviſe upon ; but when the defendant is taken upon a 
ſpecial capas, there the declaration is mentioned in the 
writ itſelf; and the defendant ſees what the cauſe of 
action is, and may take a copy of it, and prepare his 
anſwer ready againſt the term by the times that the rules 
are out; 2 G;, P. R. 30. 

Imparlance is only to enable the party the better to in- 
form himſelf of the cauſe of aCtion, in order to his de- 
fence, 2 Show. 310. Trin. 35 Car. 2. B. R. Anon. 

A ſecond imparlance was moved for in a quo warrants, 
and faid to have been granted, in the caſe of the city of 
London, but the court denied it ; for Airy ſaid, that by 
the courſe of the court, they were to have but the com- 
mon imparlance. And the court ſaid, that, being ex 
gratia, they may grant or deny it as they pleaſe. Comb. 
I2. Hill, 1 & 2 fam. 2. Anon, 

One pleaded a foreign plea after imparlance, which 
could not bez but it was objected, not to be after im- 
parlance, becauſe there was no entry of defendit vim & 
mjuriam ; but per cur”, That is not neceflary to an im- 
parlance. 13 Med. 307. Mich. 11 IF 3. Lenore v. Bods 
dington. | Þ 

Imparlances ate allowed in general aCtions of treſpaſs, 
but not in a ſpecial clauſum fregit. 3 Salk. 186. Hil. 
9 W. 3. Ellis v. Thomas. 

No imparlance is allowed in an homine replegiando, or 
in aſliſe, unleſs upon good cauſe ſhewn ; becauſe it is 
feflinum remedium. 3 Salk, 186. Anon, See Pleading, 
and 14 Vin, Abr. tit. Imparlance, 
 Jmparſonee, As parſon imparſonee, perſona imparſe- 
nata, is he that is inducted, and in poſſeſhon of a bene- 
fice. Dyer, fol. 40. num. 72. ſays, a dean and chapter 
are parſons imparſonees of a benefice appropriate unto them, 
Cowell, edit. 1727. 2 

Jmpeachment, (from the Lat. #mpetere,) Is the ac- 
cuſation and perſecution of a perſon for treaſon, or other 
crimes and miſdemeanors. Any member of the Houſe of 
Commons may not only impeach any one of their own 
body, but alſo any Lord of Parliament, &c. and thereupon 
articles are exhibited on the behalf of the Commons, 
and managers appointed to make good their charge 


and accuſation ; which being done in the proper judica- 
| ture, 
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ture, ſentence is paſſed, &c. And it is obſerved, that 
the ſame evidence is required in an impeachment in Par- 


| liament, as in the ordinary courts of juſtice; but not in 
. | bills of attainder. 


State Trials, vol. 4. 31. vol, 1. 670. 


No pardon under the great ſeal can be pleaded to an im-| 


peachment by the commons in Parliament. 12 W. 3. 
ap. 2. 


-Juipeachment of wafte, ( Tmpetitio vaſi, from the | 


French emgechement, i. impedimentum) Signifies a reſtraint 
from committing of wa/ze upon land and tenements ; 
and therefore he that hath a leaſe without 7mpeachment of 
waſte, hath by that a property or intereſt given him in 
the houſes and trees, and may make waſte in them with- 
out being impeached for it, that is, without being queſ- 
tioned, or demanded any recompence for the wa/te done. 
See C1. lib. 11. Bowle's caſe, fol. 82. See Waſte. 
*mpechaire, (French empecher, Latin mpetere,) 'To 
zmpeach, accuſe and proſecute for felony, or treaſon, — 
Et promijit Regi Navarre quod nunquam eum impechiaret 
pro morte difti Caroli de Hiſpania, Hen. de Knighton, ſub. 
anno 1256. Spelman and Semner tell us, that it is derived 
from the Lat. impetere, which is to accuſe, or in jus v0- 
care, from whence impetiiio ſignifies an accuſation, viz. 


ſine impetitione vaſit, is without impeaching or accuſing 


him of waſte, _ ; | 
Jmpcviatus, Expeditatus, impediati canes, Dogs lawed 
and diſabled from doing miſchief in the foreſts, and pur- 
lieus of them. —— Omnes canes infra foreſtam ſolebant eſſe 
impediati aut amputati finiſtro ortellyg, Cowell, edit, 


1727» 


Jmpediens, A defendant, or deforciant. Cowell, edit. 
1727. | 
[Ampediments in law, Perſons under impediments 
are thoſe within age, under coverture, non compos mentis, 
in priſon, beyond ſea, &c. who, by a ſaving in our laws, 
have time to claim and proſecute their right, aſter the 
impediments removed, in caſe of fines levied, &c. 1 
Ric. 3. cap. 5» 4 H. 7. cape. 24+ See Limitation. 
Jmperiale, A fort of very fine cloth. Cowell, edit. 
1727. | 
[Ampeſcatue, Impeached, accuſed. Burgenſes & pij- 
catores avitatis notre London, ſuper illicitis negatiationibus, 
&c. calumpniati eſſent coram nobis & inipeſcati. Pat. 18 
E4. 1. þ. 1. me 15. intus. | | 
Jmpetitio, Accuſation or impeachment : as, /ime im- 


petitione va/tz, or, /ine impediments vaſti, 1. e. without im- 
peachment of waſte, the party ſhall not be queſtioned or 


accuſed for any walte. Cowell, edit. 1727. 

Jmpetration, ( /mpetratio,) An obtaining by requeſt 
and prayer- It is uſed in our ſtatutes for the pre-obtain- 
ing of benefices and church offices in England, from the 
court of Rome, which did belong to the gift and diſpolſi- 
tion of our Lord the King, and other lay-patrons of this 
realm; the penalty whereof was the ſame with provi/ors. 
25'E4d; 3-8 438 Ed. 3. flat. 2;cap. i. 

Ampliecment, Signifies as much as impairing or preju- 
dicing. For the words of the ſtatute 23 Hen. 8. c. 9. 
are, To the impierment and diminution of their good name. 

Jmpiead, (from the Fr. plaider,) To ſue, arreſt or 
proſecute by courſe of law. 

Jmplements, (From the French word employer, to em- 
ploy ; or the Latin impleo, to fill up,) Is uſed for all 
things neceſſary for a trade, or furniture of a houſhold : 
and in that ſenſe you ſhall often find the word uſed in 
wills, and conveyances of moveables. Cowell, edit. 17927. 

JTmplication, 1s where the law doth imply ſomething 
that is not declared between parties in their deeds and 
agreements : and when our law giveth any thing to a 


man, it giveth implicitly whatſoever is neceſlary for the | 


enjoying the ſame. | | ; 

Ft is a general rule, that where an eſtate 1s to be raiſed 
by implication, it muſt be a neceffary and inevitable im- 
plication, and ſuch as that the words can have no other 
conſtruction whatſoever. Arg. Caſes in Chan, in Lord 
Talbat's time, 9 Mich. 1733. in the caſe of Lord Glener- 
chy v. Befville. 

An implication cannot be intended by deed, unleſs 
there are apt words, but otherwiſe in a will. Brownl, 
153. Mich. 15 fac. Nevil v. Newil, 6 TE 
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An implied intent muſt not, without clear ex reſſion, 
alter; the equitable general law. Arg. Hill, 1 && 29 
Car. 2. 1 Chan, Caſes 297. in the cale of Ford Lord Grey 


v. Lady Grey & a, © | | 
An eſtate by implication was never thought of in a 
deed, nor in a will but in caſe of neceſſity. 4 Mod. x 56 
Mich. 4 W.t& M. B. R. Davis v. Speed, ; 
No implication ſhall be allowed againſt an expreſs eſtate 
limited by expreſs words. 1 Salk. 226, Hill, 5 I), tg 
AM. B. R. Godright v, Corniſh, | | 
An expreſs eſtate for life cannot be enlarged by impli. 
cation, but by expreſs words it may ; per Wright K. ang 
2 Ch. J. and 1 J. 47h, 1703, 2 Vern. 449. Bantfidld y, 
Popham. See Tail, Will, 
43mpoſſibility. A thing impoſſible in law, is all one 
witu a thing impoſſible in nature : and if any thing in a 
bond or deed be impeſlible to be done, ſuch deed, &, is 
void. 21 Car. 1. B. R, Yet where the condition of a 
bond becomes impollible by the a&t of God, in ſuch caſe 
it is held the obligor ought to do all in his power towards 
a performanicez as when a man is bound to enfeoff the 
obligee and his heirs, and the obligee dies, the obligor 
mult enfeoff his heir. 2 Ca. Rep. 74. 
jmpoſt, (From the Lat. impono,) Significth the tax re. 
ceived by the Prince, for ſuch merchandiſe as are brought 
into any haven within his dominions from foreign na- 
tions. 31 £1iz, 5. It may in ſome ſort be diſtinguiſhed 
from cuſtom, becauſe cuſtom is rather that profit the 
Prince maketh of wares ſhipped out ; yet they are fre- 
quently confounded. Cowell, edit. 1727. 
_ Impzcfi-monep, Money paid at liſting of ſoldiers ; from 
the prepoſition 7m, and Fr. pre/t, paratus. Id. ib. 
 Jmpreeriavilis, Is a word often mentioned in 4/att. 
| Pari/. and it ſignifies invaluable. —_ | 
Jmpamery, A print, impreſſion ; alſo the art of 
printing, and hkewiſe a printing-houſe. Stat. 4 Car. 2, 
£433 | 
Jmp2iſil, Thoſe who ſide with, or take part with 
another, either in his deſence or otherwiſe. It is men- 


| tioned in Matt. I/e/tm. viz. Furamentum ex parte Regis 


Anglorum fuerat violatum dum imprifii ſur ob graviſſimam 
redemptionem ſunt redempii, pag. 282, So in another 
place, Omnes homines & impriftii Domint Ludovici, &c 


| So in Matt, Parif. pag. 127, YQuod nes erimus impriſii 


gjuſdem Regis, &c. | 
Jmpaſonment, ( /mpriſonamentum,) Is the freſtraint of 
a man's liberty, whether it be in the open field, or in 
the itocks, or cage in the ſtreets, or in a man's own houſe, 
as well as in the common gaol. And in all theſe places, 
the party ſo reſtrained is ſaid to be a priſoner, ſo long es 
he hath not his liberty freely to go at all timcs, to all 
places whither he will, without bail or mainprize, Covell, 
edit. 1727» | 
None ſhall be impriſoned but by the lawful judgment 
of his peers, or by the law of the land. AZ, C. 9g HA. 3. 
62 24-5635: $0: 66 457+ ct | 
\ Bailifts accountant not having lands to be attached by 
their bodies to render account. St. aritb. 52 H. 3 
Go. F'Jo- +> +7: 1 fo 44. | 
| Execution againſt the body on a ſtatute merchant, 
Marc. 41. Eds ol F ; | 
The creditor on a ſtatute merchant to find his debtor 
in priſon with bread and water, St. de Merc. 11 Ed. 1- 
and to recover it in coſts. 161d. 7 
vee Falſe Jmpaſonment, Yabeas Corpus. 
Jinp0paation, Is properly ſo called, when a benefice 
eccleſiaſtical is in the hands of a layman z and appropri 
tion when in the hands of a: biſhop, college or religious 
houſe, though ſometimes they are confounded. It is (ai 
there are three thouſand eight hundred and ſ{orty-five im- 
propriations in #ngland, 1d. id. _ 
4mp2ovement. See Apzrovement. 
Jmpzutare, 'To improve | land. Dmpruiamentum, ts 
improvement: (0 made of 'it. 14.16, 
Jn auter dzoit, In another's right; as where execu* 
tors or adminiſtrators ſue for a debt or duty, &c. of ths 
teſtator or inteſtate, +» 


Javiaura, Profit or product of ground, Cowell, et 
1727. LE 
Jnbo2%s 


ron 


 ception in his like. 


- cannot be ſevered. 


FNC 
Jabo2h and Duitbozh, Saxon. See Camden's Bri- 
tan, in Otadinis, where +he- "_ ſpeaking of Edeling- 
ham, the barony- of Patrick earl of Dunbare, which alſo 
was [nbarow and Qutborow between England and Scotland, 
as we read in the book of Inquiſitions, that is, (as he be- 
lieves) he was to allow, and to obſerve in this part the 
ingreis and egreſs of thoſe that travelled to and fro be- 
tween both realms ; for Engliſhmen in ancient time called 
in their language an entry and fore court or gate-houſe, 
:nborow. Cowe!l, edit, 1927. 

Jacajtellaces To reduce a thing ' to ferve inſtead of a 


caſtle; the word is often applied to churches, as in Ger- 


vaſ” Derub. anno 1144+ viz. Qut poſt mortem patris eccle- 
5am incaſtellatam retinebat. So in Malmſbury Ecckfiam 
B. Marie genetricis Dei Lincoln. incaſtellayerat. 

In caju confinmti. See Caſu conſinult, 

In raſu p28eviſo. See Caſu p2oviſo, | 

Aacauſtum. See Cnrauftum. = 

"acenacy. See Acſon, Burning. fepeb 

Ancenun. The fame perſon is patron and incum- 
bent, and he deviſes the next avoidance-; it was objeCted, 
that by Þ1s death the church is void, and then the pre- 
ſentation is a <h3/e en a&ion, and net grantable, and the 
deviſe takes not efteEt till after the death of deviſor, and 
therefore void 3 but held a good deviſe, becauſe, it has in- 
| Rol., Rep. 214. 13 Fac. B. R. in 
calc of Harris v. Auften. 3 Bulſt. 42. S. P. | 

Che condition of a leaſe was, that if he alien to any 
perſon during his life, the leſſor might enter. Leflee de- 
viſes it to B. this does not take effect in his life, but has 
inception his life. Rol. R. 214. cites D. 45. b. 3 
Bulſ. S. C. cited. = 

Leaſe to 4. for life, remainder to the right heir of 4. 
this is a good remainder to veſt upon the death of A. for 
the inception 1n his life. Rc/, R. 215. cites 7 H. 4. 

Inſtitution gives inception ' to a' lay fee, ſo that if 
a caveat be entered after to prevent induction, a pro- 


hibition ſhall be granted. 2 Rol. 294. Prohibition (M) 


Þ!. 14- 

4nceft. See Lewdneſs, | 

Yachanter, ( /ncantator) Is he that by charms or 
yerſes conjures the devil. Yui carminibus vel cantiunculis 
damonem adjurat. The ancients called them carmina, 
becauſe in thoſe days their charms were in verſe. 
Inſt. 44. See PDitchrrafſt. 

Juchantreſs, (Tncantatrix,) Is a woman that uſes 
charms and incantations. See Jnchanter. 7H, 
 Jachartace, To give any thing by an inſtrument in 
writing. Conceſſit ip/i comiti terram ipſam & inchartavit 
poft aliquot annos, ut poſſeſſio ſua fic firmius roboretur. Matt. 
Pariſ. anno 1252, | ST ab Sogn 

Jacident, Incidens, Signifies a thing neceſſarily de- 
pending upon another as more principal, For example, 
a court-haron is ſo incident to a manor, and a court of 
pye-powders to a fair, that they cannot be ſevered by 
grant; for if a manor or fair be granted, theſe courts 
| Kitchin,' fol. 36. See Co. on Lit. 
Joh FEE E437; | | |; | | 
The law gives to every tenant for. life, as incident to 
his eſtate without proviſion of the 'party, three kinds of 
eſtovers, viz. houſebote, which is two-fold, viz. for build- 
ing and burning, Ploughbote, that is. eſtover for 


ploughing ; and hay-bote, that is eſtover for fencing and 
Inclofing; and theſe muſt. be reaſonable, and leſſee may 
_ take them-upon the land demiſed without: any aſſignment, 
unleſs reſtrained by ſpecial covenant. And the fame of te-| 


nant for years. Co. Lite '41. b.' 15 RP | 
If a man ſeiſed of land'in fee, leaſes'it for life or years 


(excepting all timber trees) -and after the: lefſor has an 


intention to ſell the trees excepted ; the law pives to 
him and ſuch as will buy them power, as incident to the 
exception, to come upon the land of the leflor to ſhew 
the trees, and the buyers to view them ; for without this 
_ cannot view them. Reſolved 11 Rep. 52. Liford's 
caſe. | £5 19953 8-0 22 4707; 
Licence to lay pipes of lead in anothet's land to con- 
vey water to my ciſtern ; Il may enter and dig the ground 
and amend the faid pipes, though it be not expreſs]y 
VoL, IL. N?® 02s : 


4 Par.| 


'C. I5. ſo. 6. © Geo. 1. c 16, | 


Abr. tit. Incumbrance, 


1NC 
granted ; for it is incident to ſuch grant, 
þl. 8. cites 9 Ed. 4. 35. | 
If licence be given to a duke to hunt in a park, the 


law for conveniency gives ſuch attendance as are requiſite 


to the dignity of his eſtate. 9 Rep. 49. b. Trin. 8 Fac. 


in the Earl of Salop's caſe, 

Licence to ere£t a hay-ſtack, gives licene to incloſe. 
Admitted. Arg. 2 Rol. R. Hill. 17 Fac. B. R. in caſe 
of -F/ebb v. Paternofeer. 

At niſi prins, coram Halt, the queſtion upon evidence was, 
whether every houſe in the market round, had ſo many feet 
of ground toward the market belonging to it. Per Holt 
Ch. J. If the aCt for building of Londen orders a man 
to build his houſe contiguous to his neighbour's ſoil, it, 
of neceflary conſequence, gives you all eaſements over 
your neighbour's ſoil, as lights, paſſage, &c. without 


Br. Incidenti, 


_ 


which you cannot uſe your houſe ; but thereby gives you - 


no intereſt in the ſoil. And in this caſe a houſekeeper 
who pretended the like intereſt before his door, though he 
derived his title under another perſon, was denied to be 
a witneſs. 12 17d. 372. Paſch, 12 W. 3. Parmers of 
Newgate Market v. Dean and Chapter of St. Paul's. 

It a man, either by grant or preſcription, has a right 
to a wreck thrown on another's land, of neceſſary conle- 


quence he has a right to a way over the ſame land to take 


it ; and the very poſſeſſion of the wreck is in him before 
ſeizure. 6 Med. 149. Paſch. 3 Arn. B. R. Anon. See 
14 Vin, Abr, tit. Incidents, | 


Jnclaudare, Is mentioned _ in the Monaſlicon, 2 tom. 


þ- 598. and ſignifies to fetter a horſe, viz. Et fi inclaudet 


palefridum Regis daubit ei palefridum 4, marcarum, &c. 
Jnclauſa, A home-cloſe, or incloſure near the houſe.— 
Dicunt per ſacramentum ſuum, quod capitale meſſuagium 
valet per annum cum tata inclauſa 11 fol. Paroch. An 
tiquit, pag. 3. Wue | 
Fncle, 'To what duties liable, 4 /.& M. c 5. [. 2. 
7 Ann. cc 7. f. 24. 12 Ann. ft. 2. c. 21. | 
Jacloſures, Deſtroying them in the night, to be made 
good by the neighbouring towns, 13 £4. 1. /t. 1. c. 46. 
3& 4 £4. 6. c. 3. 6 Geo, 1. c. 16. | 
Throwing down incloſures in the night, to be puniſhed 


with treble damages, 3& 4 Ed. 6. c. 3. ſea 22 & 23 


Car. 2+» C. vo 


IW. 3. & 36. þ. 10; | | s 08. 

Taking away gates, pales, poſts, ſtiles or hedge wood, 
or deſtroying them, how puniſhed, &c. 43 Eliz. 7. 
IS Car. 2. C. 2» 3 I. & At. ce I Os h 9. g Geo. I, 


. See Approvement, Wajtes. | 
{ncontinency. See Lewdneſs.. 


Perſons obtaining incloſures or waſtes diſabled, 9& 10, 


Jucopolitus, A proCtor or vicar : Prohibes ne ſumm- 


neas monachas, &c. ut eant ad hundreda, nec ad ſirras, ſed 
incopolitos ſuos, vel unum ex hominibus ſuis mittant, Leg. 
H. 1, Monaſt. 1 tom. pag. 1023. 

Jncrementum.— Dead; J. B. qguoddam incrementum 


terre mee apud D. &c. by which is meant a parcel of land 


incloſed out of common or waſte ground. But the word 
was. more often uſed for advance in rent or other pay- 
ment. 
xis. Paroch. Antiquit. pag. 104. Taxatio ſpiritualitatis 
una cum incremento per relaxationem. Ibid, pag. 316, To 
which was oppoſed decrementum, abatement, whence de- 


— Reddends antiquam firmam & de incremento 


crements in the buttery-books, of Accounts of Batteling in 


Oxford. Cowell, edit, 1727. | | 

Ancroach, ( /ncreciare.) 'See Encroachment. Ad- 
mirals and their deputies do incroach to themſelves ju- 
riſdiftion, &c. 15 R. c. 44 See 14 Vin. Abr. tit, 1n- 


croachment. | =y. TS | 
Jncumbent, (from the Latin verb zmcumbo, to mind 


Co, Lit. f. 119. and called incumbent of: that church, be= 


cauſe he doth or ought to bend his whole ſtudy to diſcharge 


his care.” 10 H. 6. 7. and 1& 2 Ph. Ma. cx 


- See 
imony, 


Eccleſiaſtical courts, Oaths, Quare impedit, 
Dicar. | | 
Jncumbzance. See Moztgage, Purchaſe, and 14 Yir. 


3T 


Fncur- 


 diligently,) Is a clerk reſident on his benefice with cure, . 


LN 07 

Jncurramentum, Is uſed in Rez. Vaſc. 17 Ed. 1. M. 
13. for incurring a penalty, or becoming ſubject to a 
fine or amercement. So zincurri alicui, to be liable to 
another's legal cenſure or puniſhment. As in the ſtat. 2 
IWeſt, c. 37. Statutum eft quod ejuſmodi tenentes capitalibus 
d:minis aut regi incurrantur. 

ndebitatus aſſumpſit, Is uſed in declarations and 
law proceedings, where one is indebted unto another in 
any certain ſum ; and the law creates it: it is alſo an 
aCtion thereupon. Prag?. Artorn, And it has been 
held, that the aCtion upon indebitatus afſumpſit lies in no 
caſe, but where debt will lie for the ſame thing. 1 Salk. 
23. ovee Action, Xſſumpſit. 

Jndecimable, { Indecimabilis) That is not tithable, or 
ought not to pay any tithe. 2 par. 1n/2. 490- 

*ndefciſivic, That cannot be defeated, undone, or 
made void : as @ goed and indefeilible e/tate, Te. 

Andefen'us, One that is impleaded, and refuſeth to 
anſwer. £7; prediftus Judzus nihil ſciſcit dicere contra 
ſeam difi Richardi, nec To!uit ponere ſe in inquiitionem 


aliquam. Ceonſideratum e/t, quod tanguam indefenſus fit in 
miſericerdia, &©c, Communia de Mich. 50 H, 3. Rot. 4. 
Intus, 


JTndemnitn, When a church is appropriate to an ab- 
bey or college, then the archdeacon for ever loſeth his 
induction money, in recompence whereof he ſhall have 
yearly out of the church fo appropriate xii d. or 11 5. 
more or leſs, for a yearly penſion, as it 13 agreed at the 
time of the appropriating : and his payments are called 
penſions or indemnities. MS. in Bibl. Cott. ſub Eſfligie 
Cleopatrz. F. 1. fol. 84. a. 

General indemnities in time of inſurreCtion, 1 4, 3. 
Lt £1. fe 26 3. 14 Eds 3 6-2: @. 3... 5 K:2, 
le 4:-to Do: 1.1 2: C6 tel 2B. 0 Te 7 EL, 
te 18. 1-2. 5-66-66 - 1: F4-.9- 6.0. 12-C8r- 25: 661 
: Wc. & M. fl. 2. 6.8. 21. &- M. fl. 2. © 19- 4 
& 5 W.& IM. c. 19. 1 Geo. 1. ft. 2.c. 39. 19 Gee. 2. 
c. 20, & 39. ſe. 18. | 

Jndenture, (Judentura) Is a writing compriſing ſome 
contraft, conveyance, or covenant between two or more, 
and being indented in the top anſwerable to another part, 
which hath the ſame contents, it thence takes its name ; 
and differs from a deed-p.l!, which 1s a ſingle deed unin- 
dented. Coke on Lit. fol. 229. | | 

If a deed or writing begins, This indenture, &c. and 
is not indented, it is no indenture ; but it may work as 
a deed-poll : but if the deed is aQually indented, and 


there are no words importing an indenture, it is never- 


theleſs an indenture-in law. /F/ood's Inft. 223. Cro. Eliz. 
42. A deed of bargain and ſale of freehold lands, &c, 
muſt be by indenture inrolled, &c. Stat, 17 H. 8. cap. 

16. Words in indentures, though of one party only, 
are binding to both parties. Cro. Eliz., 202, 657. 

Tndia Eompany. See Eaft-Jndia Company, 

India goods. A duty vpon /zd:a linens and filks ex- 
ported, 1 Fac. 2. c. 5. | 
| All India goods to 
IF. 3-. 6-:44- þ- 09. : 

A duty of 5 per cent. upon [ndia goods, 9 & 10 FF. 3. 


£445 fo JO». [-1 


Additional duties on wrought ſilk, &c. g & 10 IF. 3. 
£+ 44. f. 80. 11 & 12 WY. 3. © 3. | 


Made perpetual, 7 Arn. c. 7. and part of the apgre- | 


gate fund, 3 Geo. 1. c. 8. 

Drawback on exportation, 11& 12 I. 3. c. 3. [. 5. 

Several [ndia goods prohibited to be worn, or to be 
imported in any other port than London, 11 & 12 W. 3. 
C.' 10. 10 Geo. I. C. I1, AE 

Wrought ſilks, &c. to be warehouſed till exported, 
11 & 12 HW. 3. c 10. /. 2. By 

Proof to lie on owner, 11 & 12 7/7. 3. c. 10. /. 4, 
No duties but the half ſubſidy, 11 & 12 /F. 3. c 10, 
30; | | 
f 'The terms muſlins and painted callicoes explained, 12 
& 13 WW. 3. c. 11. /. 14. 

Duties on japanned and lacquered goods to be paid ad 
valorem, 12 & 13 W. 3. C. 11. f. 15. -” 

Unrated India goods to pay cuſtom as fold: at. the ſale, 
2& 3 Ann. c. 9. /. 6. 


11ND 
Security to be given for importing the goods to Gre 
Britain, and paying the duties, 6 Ann. c. 2. 


be ſold by inch of candle, 9 & 10 


Bonds for exporting [ndia goods to be delivered up, ig 
no proſecution within three years, 8 Ann. c. x3. /. 2M 
- India goods to be carried to Jreland only from Englans 
5 Geo. 1. C. 11. f. 12, | : 

Printed ſilks, callicoes, Ec, not marked, forfeited 5 
Geo 1. C Is fo 15s Ss 

India goods carried to Ireland, Jerſey, Guernſey, 4}. 
derney, Sark, or Man, or the plantations, not ſhipped in 
Great Britain, forfeiture of ſhip and goods, 7 Gee. 1. c, 
21. /. 9. | 

he time of fale for unrated [ndia goods enlarged to 
three years, 7 Geo. I, c. 21. /. 11. 

The 11 & 12 //-. 3. cap. 10. ſhall not extend to any 
goods made up in furniture before the 25th of December, 
1722, 10 Geos I, te Li. | 

Foreign goods may be taken out of warehouſes and re- 
freſhed, 15 Gee. 2. 3. /. 8. | 

Unrated Za/?-India goods to pay ſubſidy of 5 per cent, 
21 Geo. 2. C. 2. (.'2» 

Jndicavit, Is a writ or prohibition that lieth for a pa- 
tron of a church, whoſe clerk is defendant in court 
chriſtian, in aCtion of tithes commenced by another 
clerk, and extending to the fourth part of the church, 
or of the tithes belonging to it ; for in this cafe the ſuit 
belongeth to the King's court by the ſtat. 1/2. 2. c. 5, 
Wherefore the patron of the defendant, being like to be. 
prejudiced in his church and advowlſon, if the plaintiff 
obtain - ”- court chriſtian, hath this means to remove 
it to the King's court. Reg. Orig, fol. 35. See Old 
Nat. Brev. fol. 31. and Hs he 24p ns 
. Remedy for the patron diſturbed by it, 13 Ed. r. fl. 1, 


-f 

The eccleſiaſtical court may hold plea of tithes not 
amounting to the fourth of the church. Sz, Circumſp. 
Agans, 13 Ed. 1. fl. 4. 

| It ſhall not be granted till the mattcr is conteſted in _ 
the ſpiritual court, 34 £4. 1. /t. 1, 

Jndico and {ndigo, Reſtraints on exporting it from 
the plantations before it hath been in Znugland, 12 Car. 2. 
cap.'18. ſeCt. 18. 15 Car, 2. cap. 7. fſeCt. 9. 

'To what duties liable, 4 7, & M. c. 5. {. 2. 

Indico may be imported, 7 Geo. 2. c 1B. __ 

_ Indicted, (/ndifatus.) When any one is accuſed by 
bill or declaration, preferred to jurors at the King's ſuit, 
for ſome offence, either criminal or penal, he is faid to 
be indifted thereof, Cowell, edit. 1727. | 

Jndicia, The ſame with indictment. Nonnunguam 
entm fiunt accuſationes de foreſta, & inditiones vulgariter 
ſic appellate. Du Freſne. 

. Jndiction, (714i4to, ab indicends) The ſpace of fifteen 
years, ' by which account charters and public writings 
were dated at. Reme, and anciently in Eng/and too, every 
year ſtill increaſing one, till it came to fifteen, and re» 
turning to one again 3 which account of time began at 
the diſmiſhon of the Nicene council, anno 212. Fate 


C. 


|/unt hec anno Dominice nativitatis 904. IndiQione 8. 


Regn vero Eadgari Anglorum Regis ſexto. | Charta FEad- 
gari Regis Oſwaldo epiſcopo Wergeceaſtre. And a charter 
of King Hen. 3. dated apud Chippenham, 18 die April 
indictione nona, anno Domini 1206. Cowell, edit. 1727. 

Jndictment, ({ndifamentum, from the [French endi- 
ter, deferre nomen  altcujus, indicare,) Is a bill or de- 
claration made in form of law (for the benefit of the 
commonwealth), exhibited as an accuſation of one ſor 
ſome offence, either criminal or penal, unto jurors, and 
by their verdict found and preſented to be true, before an 
officer having power to puniſh the ſame offence. It 
ſeems to be an accuſation, becauſe the jury that enquireth 


jof the offence. doth not receive it, until the party that 


offereth the bill appearing, ſubſcribe: his name, and proffec 
oath for the truth of it. It is always at the ſuit of the 
King, and differs from an accuſation in this, that the 
preferror is no way tied to the proof thereof upon any pe* 
nalty, if it be not yours except there appear conſpiracy. | 
Cowell, See Smith de Rep. Angl. lib. 2. cap, 19, Staundf+ 

Pl. Cor, lib, 2. cap. 23, 24: fic uſq. ad 34. 


8 
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Ai indictment is defined an accuſation at the ſuit of 
the King, by the oath of twelve men, of the ſame county 


wherein the offence was committed, returned to enquire 


of ail offences in general in the county, determinable by 


the court 1n which they are returned, and finding a bill] 


brought before them to be true: but when ſuch accu- 
{ation is found by a grand jury, without any bill brought 
before them, and afterwards reduced to a formed indiCt- 
ment, it is called a preſentment: and when it 1s found 
by the jurors returned to enquire of that particular offence 
only which 1s indicted, it is properly called an inquiſition, 
2 Hawk. P. C. 209, ; | 

An indictment is a brief narrative of an offence com- 
mitted by any perſon, which the public good requires 
ſhould be puniſhed ; and therefore it is ſaid to be a pro- 
ſecution at the ſuit of the King merely. 2 Hal. Hift, 
P. C. 169. 2 Hawk. P. C. 210. RETLT 7 

Hence alſo, from its being the King's ſuit, it 1s every 
day admitted, that the party who proſecutes it is a good 
witneſs to prove it, 2 Hawk. P. C. 210. | 

And from its being the King's ſuit, it is agreed, that no 
damages can be given the party grieved upon an indict- 
ment, or any other criminal proſecution ; notwithſtanding 
the King, by bis commiſſon ereCting a new court, ex- 
prelsly direct, that the party ſhall recover damages by ſuch 
2 proſecution. 2 Rol. Abr. 83. Cro, Car. 531, 559. 
2 Hauk. P. C. 210. | | 

Alſo where by ſtatute damages are piven to the party 
prieved by the offence intended to be redreſled, it ſeems 
that they«cannot be recovered on an inditment grounded 


' on ſuch ſtatute, unleſs ſuch method of recovering them 


be expreſsly given by the ſtatute ; but that they ought to 
be ſued for in an'aCtion on the ſtatute, in the name of 
the party grieved. 1 Fx: 380. Cro. Car. 448. 1 Rol. 
Abr, 220. 2 Hawk. P. C. 210. 

But if a ſtatute prohibit any aCt to be done, and by a 
ſubſtantive clauſe gives a recovery by aCtion of debt, bill, 
plaint, or information, but mentions not indictment, the 
party may be indicted upon the prohibitory clauſe, and 
thereupon fined, but not to recover the penalty, as upon 
the ſtatute of 3 fac. cap. 5. prohibiting recuſants to 
baptize their children by a popiſh prieſt; but then it 
ſcems the fine ought not to exceed the penalty. 2 Hal. 
Hijt. P. C. 171. and ſee Cro, Fac. 643, 644. 

But if the aCt be not prohibitory, but only that if any 
perſon ſhall do ſuch a thing he ſhall forfeit 5 /. to be re- 
covered by aCtion of debt, bill, plaint, or information, 
he cannot be indicted for it, but the proceeding mult be 
by aQtion, bill, plaint, or information. 2 Hal. Hift. P. 
C. 171. | | : 

And although damages cannot be recovered on an in- 
dictment, yet the court of King's Bench, having the 
King's privy-ſeal for that purpoſe, may give to the proſe- 
cutor the third part of the fine afſeſſed on a criminal 
proſecution for any offence whatſoever. 1 Keb. 487. 2 
Hawh. P. C. 210, OO | 

Alſo it is every day's praCtice of that court, to induce 
defendants to make fatisfaCtion to the proſecutors for the 
colts of the proſecution, and alſo for the damages ſuſtained 
by the injury, whereof the defendants are convicted, by 
intimating an inclination on that account to mitigate the 


tine due, to the King, 2 Hawk. P. C. 210, 


I. What matters are indiftable ; where an indiftment is 
nece//ary, or the party may be tried for a capital offence with- 
out it, | : 


2. By whom an indiftment is to be found; who may and 
ought to be indiftors; and whether the indiftors, or grand 
Jury, may find part of a bill brought before them true, and 

3+ Within what place the offence enquired of muſt ariſe. 

4: What ought to be the form of the body of an indiftment 
at Common Law, and how it ought to be ſet forth, 1. The 
ſubſtance and manner of the fatt ; 2dly, The perſons men- 
tioned or referred to in it ; 3dly, The thing wherein the 


offence was committed z and 4thly, The circumſtances of time 
and þplace . | E 


\ where the 1” of ſeveral perſons may be 


_—_ 
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g. Where the offence indifted may be laid Jointly, did 
where ſeverally, and where both jointly and fOurely 1 and 
aid in one in- 
6. What ought to be the form of the caption of an indie. 
ment ; and where an indictment may be quaſhed: 


diftment. 


I. What matters are indiftable ; where an indiftment is 
neceſſary, or the party may be tried for a capital offence with- 
out it, | | | 

Not only capital offences, ſuch as treaſons and felonies, 
are indictable, but likewiſe all other crimes being of a 
public nature, and mala in ſe, though of an inferior kind, 
as miſpriſions, and all other contempts, all diſturbances 
of the peace, all oppreſſions, and all other miſdemeanors 
whatſoever of a public evil example againſt the Common 
Law, may be indifted. 2 Hawk. P. C. 210. 

But no injuries of a private nature, unleſs they ſome 
way concern the King, can be puniſhed by way of indict- 
ment at Common Law. 27 Af. pl. 20, Bro, Indietment_ 
16. Carth. 297. Preſentment 26. bf 

Alſo generally where a ſtatute either prohibits a matter 
of public grievance, or commands a matter of public 
convenience, as the repairing the common ſtreets of a 
town, &c. every ſuch diſobedience of ſuch ſtatute is in- 
diCtable ; but if the party hath once. been fined on an 
aCtion on the ſtatute, ſuch fine is, it ſeems, a good bar to 
the indiCtment, becauſe by the fine the end of the ſtatute 
is ſatisfied. 2 In/ts 55, 163. Cree Jac. 577. 1 Mon. 
34s 1 $14. 209. yy 

Alfo if a ſtatute extend only to private perſons, or 
if it extend to all perſons in general, but chiefly concern 
diſputes of a private nature, as thoſe relating to diſtreſles 
made by lords on their tenants, it is ſaid, that offences 
againſt ſuch ſtatute will hardly bear an indictment. Sid. 
209. 2 Mod. 34. 1 Med, 71, 288, 1 Lev. 299. 
Raym. 205. 1 Vent, 104. 2 Inft. 121, 232. 2-Hawk. 
F.fec 33H: | 

Alſo where a ſtatute makes a new offence, which was 
no way prohibited by the Common Law, and appoints a 
particular proceeding againſt the offender, as by commit- 
ment,. or aCtion of debt, 'or information, &«c. without 
mentioning an inditment, it ſeems to be ſettled at this 
day, that it will not maintain an indiftment, becauſe the 
mentioning the other methods of proceeding only ſeems 
impliedly to exclude that of indictment. 1 Show, 398. 
3 Keb. 34, 273. Croe. Fac. 643, 644+ 3 Mod. 79. 

Yet it hath been adjudged, that if ſuch a ſtatute gives 
a recovery by aQtion of debt, bill, plaint, or information, 
or otherwiſe, it authorifes a proceeding by way of in- 
diftment. Trin, 3 Geo. 1. Rex v. Dixon. 2 Hawk. P, 
C. 211. 

Alſo where a ſtatute adds a new penalty to an offence 
prohibired alſo by the Common Law, it is in the eleion 
of the proſecutor to proceed either at Common Law, or 
on the ſtatute ; and if he conclude his indictment contra 
for mam flatutt, and cannot make it good as an indi&- 
ment on the ſtatute, yet if the indiQment be good as an 
indictment at Common Law, it ſhall ſtand as ſuch, and 
the words contra formam flatuti ſhall be rejeQted. 2 Hawk. 
P. C. 211. | | 

In all criminal caſes, the moſt regular and ſafe way, 
and moſt conſonant to the Common Law, and the ſtatutes 
of Magna Charta, cap. 29. 5 Ed. 3: cap. 9. 25 Ed. 3. 
cap. 4+ 28 Ed. 3. cap. 3- and 42 £4. 3. cap. 3. is by 
preſentment or indictment of twelve ſworn men ; yet at 
Common Law there were ſeveral means of putting the 
party to anſwer for a criminal offence without any indiCt- 
ment, ſome whereof are ſtill in force, and others either 
grown obſolete, or wholly taken away by ſtatute, 2 Hal. 


| Hift, P. C, cap. 20. 


I, If a thief or robber had, on freſh purſuit, been 
taken with the mainour, and the goods found upon him 
brought into the court with him, he might bave been 
tried immediately, without any indictment: and this is 
faid to have been the proper method of proceeding in ſuch 
manors which had the franchiſe of infangthefe, but is 


[ON at this day. 2 Hawk. P.C. 211, | 
x | 2. Anothec 
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2. Another kind of proceeding in caſes capital without 
indictments, is, where an appeal is brought at the ſuit of 
the party, and the plaintiff is nonſuit upon that appeal, 
yet the offender ſhall be arraigned at the King's ſuit upon 
ſuch appeal; and ſo it is in caſe the appellant die, or re-. 
leaſez and in ſuch caſe, although the party be indicted as 
well as appealed, yet upon the nonſuit of the plaintiff, 
the proceeding for the King ſhall not be upon the in- 
dictment, but upon the appeal. 2 Hal. Hijt. P. C. 
cap. 20. | ; 

3- If a perſon indifted of treaſon or felony confeſſes 
the fat, and accuſes others of being guilty of the ſame 
_ offence with him, by which he becomes and is admitted 
an approver, the parties accuſed may, on his appeal, be 
tried without other inditment or preſentment. 2 Fal. 
Hiſt. P. C. cap. 20. but for the learning hereof, ſee 2 
Hawk. P. C. 204, 225, &c. | 

4. 'Fhere were before the ſtatute of 1 FH. 4. cap. 14. 
appeals by particular perſons, eſpecially of treaſon, in 
Parliament, which are ſaid to have. been very frequent in 
ancient times, and eſpecially in the reign of Ric. 2. but 
are now wholly taken away by the ſaid ſtatute 3 and 
therefore where in the reign of Car. 2. the Earl of Bri//sl 
preferred articles of high-treaſon, and other miſdemeanors, 
againſt the Earl of Clarendon, 'it was reſolved by all the 
Judges, that ſuch articles. were withip the ſaid ſtatute 1 
H. 4. 2 Hal, Hijl. P. C. cap. 20. 

But impeachments-by the Houſe of Commons of high- 
treaſon, or other miſdemeanors} in the Lords Houſe, have 
been frequently in praCtice, notwithſtanding the ſtatute of 
1 H. 4. and are neither within the words nor intent of 
that ſtatute; for it is a preſentment by the moſt ſolemn 
grand inqueſt of the whole kingdom. 2 Hal. Hijt. P. C. 
Caps 2» | 

— if in a civil ation in the King's Bench de muliere 
abdufa cum bonis viri, upon Not guilty pleaded, the Cde- 
fendant be convicted and found guilty of having carried 
away the woman and goods with force and feloniouſly, 
he may be put to anſwer the felony without farther accu- 
ſation ; for ſuch a charge, by the oath of twelve men, 
on their enquiry into the merits of a cauſe, in a court 
which has juriſdiction over the crime, 1s equivalent to an 
| inditment; and the King being always, in judgment of 
Jaw, preſent in court, may take advantage of any matter 
therein properly diſcloſed for his benefit. 2 Hawk. P.C. 
211. and ſeveral authorities there cited. 2 Hal. H/. 
cap. 20. —_ | | 

So if upon a ſpecial verdict, in a common action of 
treſpaſs brought in the King's Bench, it be found that 
the defendant took them feloniouſly, this may ſerve for 
an indictment. 2 Hawk. P. C. 211, 2 Hal. Hiſt. cap. 
20. * 

So if in an action of ſlander, for calling a man a thief, 
the defendant juſtifies that he ſtole goods, and iſſue there- 
upon taken, it be found for the defendant ; if this be in 
the King's Bench, and Tor felony in the ſame county 
where the court fits, or if it be before Juſtices of aſlize, 
who have allo a commitſion of gaol-delivery, he ſhall be 
forthwith arraigned upon this verdict, as on an indiCt- 
ment ; and the reaſon is becauſe here 1s a verdiEt of 
twelve men in theſe caſes, and ſo the verdict, though in 
a Civil aCtion, ſerves the King's ſuit as an indiftment, 
and is not contrary to the acts of 25, 28, and 42 Ea. 3. 
which enaCt, That no man ſhall be put to anſwer, &c. 
but by indictment or preſentment. 2 Hal, Hiſt. cap. 


Bur ſuch a finding, in a court which hath not juriſ- 
diction, is of no force. 2 Hawk. P. C. 211. 

Neither ſhall a jury's finding 4. guilty on the trial of 
an indictment againſt B. amount to an indictment againſt 
B. becauſe the finding of one man guilty on the trial of 
another is extrajudicial, except only in the caſe of a coro- 
ner's inqueſt of death, taken on view ; for the finding a 
ſtranger guilty, upon the acquittal of a defendant, on the 
trial of ſuch an inqueſt, is not wholly extrajudicial, be- 
cauſe the jury acquitting the man on ſuch an inqueſt, 
wn enquire what other perſon did the faft, 2 Hawk. 

. UL. 212, ; 


' 
'4 


| to fing the bill for, murder, and not for manſlaughter, 0r 


I ND 


A)fo if on a declaration in the King's Bench againſt 4. | 


for having been guilty of a miſdemeanor /imul cum B, 
the jury find B. guilty ; it is ſaid, that ſuch a finding ig 
equivalent to. an indiftment, becauſe it is not wholly 
extrajudicial. 2 Hawk. P. C. 212. ; 


6. If the ſheriff return a reſcue of a priſoner taken for 


felony, or a breach cf priſon by one arreſted for felon 
this 1s not ſuſſicient to arraign the party, nor doth jt 
countervail an indictment, for it is not by the oath of 


C. 214. 

And although informations are practiſed oftentimes in 
the Crown-otlice, in caſes criminal, and by many penal 
ſtatutes, the proſecution upon them is by the aCts them. 
ſelves limited to be by bill, plaint, information, or in. 


is ſtill ro be by inditment, except in. the caſes aboye 
mentioned. 2 Hal, Hift. P. C. cap. 20. See 5 Mad. 
459, Sc 


ought ta be indiftors; ard whether tbe indittors, or grand 
Jury, may find part of a bill brought before them true, an 
pert falſe. | 

Every indidtment is to be found by twelve lawful liege 
freemen of the county wherein the crime was committed, 
returned by the proper officer, without the nomination of 
any other perſon. But for this ſee head of Juries. 

They mult be probi & legales homines ; therefore it is a 
good exception to one returned on a grand jury, that he 
is an alien or villain, attainted in a conſpiracy, or decies 
tantum, or of perjury, or outlawed, or attainted of felony 
or premunire. 2 Ha), Hiſt. P. C. 155. 

It ſeems to be generally agreed, that a grand jury muſt 
find either bi//a vera, or ignoramus for the whole ; and 
that if they take upon them to find it ſpecially or con- 
ditionally, or to be true for one part only, and not for 
the reſt, the whole is void, and the party cannot be tried 


upon it, but + to be indicted anew. 2 Kol. Rep, 


52. 3 Bulf. 20 
210. | | | | 

Hence it hath been held, that if a grand jury indorſe a 
bill of murder bla vera ſe defendendo, or billa vera for 
manſlaughter, and not for murder, the whole is void; 
and the reaſon hereof given is, that the grand jury are 
not to diſtinguiſh betwixt murder and manſlaughter, for 
it is only the circumſtance of malice that makes the dif- 
ference, and that may be implied by the law without any 
faCt at all ; and ſo it lies not in the judgment of a jury, 
but of the Judge; alſo the intention of their finding in- 
dictments 1s, that there may be no malicious proſecution ; 


» 1 Rel. Rep. 407. 2 Hawk. P.C. 


framed of malice, but is veri//milis, though it be not vera, 
yet it anſwers their oaths to preſent it. 3 Bulſ. 206. 2 
Rel. Rep. 52. 1 Sid. 23. 2 Keb. 180. Keil. 56, © 
But it ſeems to be now agreed, that the grand jury 
may, wi hout ſubjeQlng themſelves. to any puniſhment, 
find part of a bill true, and part. falſe, and that againſt 
- direction of the court. See 2 Hal. 161, and fee tit. 
LurieFg« gn ep Ree | 
And it is faid by Hale, that if a bill of indiatment be 


for murder, and the grand jury return it billa vera quoad 


manſlaughter, and ignoramus guaad murder, the uſual 
courſe is, in the preſence of the grand jury, to ſtrike out 


malitioſe, and ex malitia ſua precogitata,' and murdravit, 


and leave-in ſo much as makes the bill to be but bare 
manſlaughter. 2 Hal. Ft. 162. COA 7 

But yet the ſafeſt way is to deliver them a new bill for 
manſlaughter, and they to indorſe it generally billa vera, 
for the words of the indorſement make not the invdift- 


| ment, but only evidence the aſſent or diſſent of the grand 


jury; it is the bill itſelf is the inditment, when af* 
firmed, 2 Hal. Hift, 162. | | 

But notwithſtanding this diſcretionary power in the 
grand jury, yet by'the ſame author, if A. be killed by B. 
ſo that it doth con/tare de perſona occifs & accidentis, and 3 
bill of murder be preſented to them regularly, they ought 


{c 


I 


twelve men. '2 Hal. Hiſt. P. C. cap. 20. 2 Hauk, PÞ, 


dictment, yet the method of proſecution of capital offences 


2. By whom an indifment 1s to be ſoon 3 Who may and 


and therefore if the matter of the indictment be not 
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lo defendendo ; becauſe otherwiſe offences may be ſmothered | 
without due trial, and when the party comes upon his 


* trial, the whole fat will be examined before the court. 


etty jury; and in many caſes it is a great diſad- | 
_ 0 os party accuſed ; for if a man kill B. in ibs, 
own defence, Or per infortunium, or poſſibly in executing 
the proceſs of law, upon an aſſault made upon him, or 
in his own defence upon the highway, or in defence of | 
his houſe againſt thoſe who come to rob him (in which 
three laſt caſes it 1s neither felony nor forfeiture, but 
upon Not guilty pleaded, he ought to be acquitted), yet 
if the grand inqueſt find zgnoramus upon the bill, or find | 
the ſpecial matter, whereby the priſoner is diſmiſſed and 
diſcharged, he may nevertheleſs be indicted for murder 
ſeven years after. 2 Hal. Hit. 158. 

If the grand jury indorſe an indiftment on the ſtatutes 
of falſe news bila vera, but whether 2/7a verba prolata fue- 
runt matitioſe, ſedittoſe, vel contra, ignoramus ; or if they in- 
dorſe an indiftment of forcible entry and forcible detainer, 
hilla vera as to the forcible entry, and 7gnoramus as to 
the torcible detainer; or if they indorſe, that if the ſree- 
hold were in 7. S. or the poſleſſion were in F. S, then 


' thev find billa vera, the whole 1s void. Yelv. 99, 2 


4 


Hawk. P. C. 210, 
2 IW thin what place the offence enquired of muſt ariſe. 


The grind jury are worn ad znqurendum pro corpore 
comitatus, and therefore by the Common Law cannot re- 
gulaily indict or preſent any offence which does not ariſe 
w.thin the county or precinEt for which they are returned. 
9s Hal. Hiſte Pe.G. 103. 2 Hawk. ÞP. C. 220. 

And therefore it 15 a good exception to an indiQtment, 
that it doth not appear that the offence aroſe within ſuch 
county or precintt, 2 Hawk, P. C. 220. and ſeveral 
authorities there cited, 

Alſo it hath been holden, that the finding a collateral 
matter, expreſ>ly alledged in the indictment, in a different 
county or precinCt, is vdid. 1 Hawk. P. C, 220. 

Alſo it hath been generally holden, that the want of 
an expreſs allegation of the precinCt where the offence 
happened, is not ſupplied by putting it in the margent of 
the indictment, unleſs it go farther, as by adding in co- 
mitatu pradifte, &c. which ſeems to be ſufficient, where 
in the body of the inditment no other county is named 
before. 2 Hawk. P. C. 220. 

Alſo if a fat be alledged in B. juxta D. in comtatu 


_ B. it is ſaid, that hereby it ſufficiently appears that B. is 


in the county of Z. Cre. Fac. 41. Bond's caſe, 

So if an arreſt be alledged in the county of 4. and one 
be indiCted for reſcuing the party arreſted, without ſay- 
ing in what county, it ſhall be intended to have been in 
the county of 4. where the arreſt was. 2 Hawk. P. C. 
221. 

It ſeems alſo, that, by the Common Law, if a faQt 
done in one county prove a nuiſance to another, it may 
be indiCted in either. 2 Hawk. P. C. 221. 

90 if 4. by reaſon of tenure of lands in the county of 
B. be bound to repair a bridge in the county of C. if the 
bridge be in decay, he may be indited in the county of 
C that he is bound ratione tenw & of lands in the county 
of B, to repair the bridge. 2 Fal. Hift. P. C. 164. 

Alſo by the Common Law, if one guilty of larceny in 
one county carry the goods ſtolen into another, he may 
be indifted in either. 2 Hawk. P. C. 221. 

If a man marry two wives, the firſt in a foreign 
country, and the ſecond in England, he may be indiCted 
and tried for it in England, upon the ſtatute of 1 Fac. 1 
cap. It. which makes it felony, becauſe the ſecond mar- 


_ Hlage alone was criminal, and the firſt had nothing un- 


lawful in it, and was merely of a tranſitory nature ; and 


_ by Hawkins, if the ſecond marriage had been in a foreign 


country, the party might have been indifted here within 
the purview ot the ſaid ſtatute. 1 Fac. 1. 2 Hawk. P. C. 
221, 1 Hawk. P, C. 111, But for this ſee 1 Sid. 171, 
Kel. 79s | | 

Allo if a woman be taken by force in one county, 
and carried into another, and there married, the offen- 
der may be indicted, &c. in the ſecond county on the 


ſtatute of 3 Hen. 7, cap. 2. becauſe the continuance of 
Vor.. Il. N® 92; 


| OW 
the force amounts to a forcible taking. 2 Hawk. P. C. 
221, : NS ; 
But if an offence in ſtealing a record, Ec. contrary to 


8 H. 6. be committed, partly in one county, and partly 


in another, ſo as not to amount to a complete offence 
within the ſtatute in either, it is ſaid, that the party can- 
not be indiCted for a felony in either, but only for a 
miſprifion. 2 Hawk. P. C. 221. : 

But notwithſtanding the above inſtances, it ſeems 
agreed as a general rule, that let the nature of the offence 
indicted be what it will, if it appear upon Not guilty, 
to have been committed in a different county from that 
in which the indi&tment was found, the party ſhall be 
acquitted. 2 Hawk, P. C. 220. | 

And therefore at the Common Law, if a man had 
died in one county of a ſtroke received in another, it 
was holden, that the homicide was indiQtable in neither, 
becauſe the offence was not complete in either ; to re- 
medy this inconvenience, it is enacted, by 2 & 3 Ed. 6. 
cap. 24. ** That where any one ſhall be feloniouſly 


/ 


ſtricken or poiſoned in one county, and die thereof in_ 


another, an inditment thereof found by the jurors of 
the county where the death ſhall happen, whether before 


the coroner, on view of the body, or whethe: before Juſ- 


tices of the peace, or other Juſtices, &c. ſhall be as ef- 
tectual, as it the ſtroke, &c. had been in the county 
where the party ſhall die, or where the indictment ſhall 
be ſo found,” | 

So if A. committed a felony in the county of D. and 
B. had been acceſſary before or aſter in the county of C. 
B. could not have been indiQted as acceffary in either 
county at Common Law ; but by the above ſtatute he is 
indiCtable, and ſhall be tried in the county where he fo 
became accefſary, 2 Hal. Hift, P. C. 153. But for 
this ſee tit. Acreſſary. EY 

It appears to have been a great doubt at Common 
Law, how treaſon done out of the realm was triable ; 
ſome holding, that it was only triable by appeal before 
the conſtable and marſhal ; others, that it was indiQtable 


in any county where the ming pleaſed ; and ſome, that 
c 


it was inditable where the offender had lands : but for 
a plain remedy, order, and declaration of this matter, it 
is enacted by 35 Hen. 8. cap. 2. ** That all offences 
then or after made or declared to be treaſons, miſpri- 
ſions of treaſon, or concealments of treaſons, done out of 
this realm of England, ſhall be enquired of, heard, and 
determined by the King's Bench, by lawful men of the 
ſhire where the ſame bench ſhall fit ; or elſe before ſuch 
commiſſioners, and in ſuch ſhire of the realm, as ſhall 
be aſſigned by the King's commiſſion, and by lawful 
men of the ſame ſhire, in like manner to all intents and 
purpoſes, as if ſuch treaſons, &c. had been done within 


| the ſame ſhire, where they ſhall be ſo enquired of, &c.” 


In the conſtruftion of this aCt it hath been reſolved, 


That if after an indiQtment has been taken in purſuance 


to this ſtatute, the court, or commiſſioners appointed 
by the King, remove into a different county, the trial 
ſhall! be by jurors returned from the firſt county, being 
moſt agreeable to the general courſe of the Common 
Law, which requires that inditments ſhall be tried by 
jurors of the ſame county in which they were found. 2 
Hawk, P, C. 223. 3 Infl. 34. H. P.C. 204. Stantf. 
P. C. go, Dyer 286. | | ” 

That the commiſſioners and county for the trial are 
well aſſigned by the King's writing his name to the com- 
miſſion, or by his ſigning the warrant for it. 3 /»/t. 11. 


.|2 Hawk P.C. 223. | 


That an offence in Jre/and, that is treaſon here as well 


as there, is triable here by virtue of this ſtatute, unleſs 
it were committed by a peer of /reland, in which caſe it 
is not triable here, becauſe the varty would loſe the be- 
nefit of a tria! by his peers. 2 H.wh. P. C. 223. | 
"That this ſtatute is not repealed by 1 & 2 Fh, & M, 
which enaQts, That all trials for treaſon ſhall be accord- 
ing to the Common Law, 2 Hawk. P. C. 205. 2 Hal. 
Hit. P. C. 164. | 
By the 28 Hen. 8. cap. 15. it is enacted, © That 
treaſons, ſelonies, and robberies, &c. upon the ſea, &ec, 


ſhall be enquired, &c. _ ſuch places in the realm as ſhall 
3 T , 
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be limited by the King's commiſſion, in like manner as. 


if fuch offences had been committed on the land,” But 
for this vide tit. Piracy, and 11 & 12//, 3. cap. 7. 


By the 27 Hen. 8. cap. 6. for the puniſhment and 


ſpeedy | trial, as well of the counterfeiters of jany coin 
current within this realm, as of all felonies and acceſla- 
ries of the ſame, and other offences feloniouſly done 
within any lordſhip marchers of 7/ales ; the Juſtices of 
gaol-delivery and of the peace in the ſhire or ſhires of 
England, where the King's writ runneth, next adjoining 
to the lordſhip marchers, or other place in //ales, where 
ſuch counterlciting, &c. ſhall be committed, ſhall have 
power, at their felliqns and gaol-delivery, to inquire by 
verdict of twelve men of the ſame ſhire, &c. in £ng- 
land, there to cauſe all ſuch counterfeiters, &c. to be 
indicted, &c. in ke manner as if the fame petit trea- 
ſons, &c. had been done within any of the faid ſhires 
within the ſaid realm; alſo fuch Juſtices ſhall try all 
foreign pleas. pleaded by ſucl; offenders neither ſhall an 
acquittal, &c. or fine-making in the lordſhips marchers, 
be a bar for a perſon indicted in the ſaid ſhire within two 
years after the felony. PONDES WOOTS 

By the 27 Eliz. cap. 2. Treafſons by prieſts or jeſuits 
coming into #ngland, and felony for receiving them, are 
inquitable and deter minable where the ottender is appre- 
hended. 2 a!. Hift. P. C: 164. * 


4. IWhat ought to be the firm of the body of an indi- 
ment at Commen Laws, and it ought ta ſet forth, 1/2, The 
ſubflance and manner of the fact; 24ly, The perſons men= 
tioned or referred to in-it ; 3dly, The thing wherein the. of- 
fence was committed; and 4thly, The circumſtances of time 
and place, bolhe Pit 4 

I. Sub/lance and manner of the fact. An indiQtment, 
as delined by my Lord Hale, is nothing elſe but a plain, 
brief and ceitain rarrative of an offence committed by 


any perſon, and of thoſe neceſſary circumitances that 


concur to aſcertain the faCt, and its n:ture, in which, in 
favour of life, great ſtritacfſes have at all times been re- 
quired. 2 Hal. Hit. 109. | 

And therefore it is laid down as a good general rule, 
that in indictments, . as well as in appeals, the ſpecial 
manner of the whole fat ought to be ct forth with ſuch 
certainty, that it may judicially appear to the court that 
the indiftors have not gone upon inſuſſicient premilſles, 
Cro. Eliz. 147, 201. 2 Hawk, P. CG. 225. 

Hence it hath been held, that no periphraſis, or cir- 
cumlocution whatſoever, will ſupply thoſe words of the 
act which the law hath appropriated for the deſcription 
of the offence ; as murdravit in an indictment of mur- 
der, cepit in an indiQtment of larceny, mayhemavit in 
an indictment of mayhem, burzlariter or burgulariter, or 
elſe burgalariter, in an indictment of burglary, felonice 
in an indictment of any felony whatſoever, proditorie in 
an indictment of treaſon, contra /igeantie ſug debitum 
of treaſon againſt the King's perſon. 2 Hawk, P, C. 
224. and ſeveral authorities there cited, 2 Ha!. Hift, P. 
C. 183, 184. accord. | 

But in an indictment, or appeal of rape, the ſame is 
ſufficiently ſet forth by the words felonice rapuit, without 
adding carnaliter c1g15vit, or ſetting forth the ſpecial 
manner of the terror or violence, and then concluding 
that the defendant /ic felonice rapuit. 2 Hawk. P. C. 224. 

And from this certainty required in indictments, it 


kath been held, that aa indictment for a felonious breach 
_ of priſon, without ſhewing the cauſe of the impriſon- 


ment, is not good. 2 Hawk. P, C. 225. - | | 

So of an indiament for refuſing to ferve the office of 
conſtable, being l-git:mo modo eleftus; without ſhewing 
the manner of the eleftion, - Allen 78, 1 Mod. 24. 5 
Aid. g6, 129, 

So it hath been adjudged, that an indiQtment for bur- 
glary is inſufficient, without ſhewing that it was zo&tar- 
ter.  Cro, Eliz. 483.” pl: 12. 

Alſo it is agreed, that an indittment, charging a man 
with a nuſance, in reſpeCt of a fact which is lawful in 
itſelf, as the erccting of an inn, &c. and only becomes 


unlawful from particular circumſtances, 1s inſufficient 


-unleſs it ſets forth fome circumſtances. that make it un- 


lawful. 2 Ro!, Rep. 245+ HValm, 208, 374+ 


I N D 


90 it hath been adjudged, that an indiQtment for traj- 


terouſly coining Alkemy like to the King's money, with. 


out ſhewing what money, viz. whether gold, ſilver, o; 
copper, 1s inſufficient; for if the latter of theſe, the 


offence, could not amount to treaſon. 2 Hawk, P, C 
225. : | | | 


50 an indiCtment of perjury, not ſhewing in wht 
manner, and in what court the falſe oath was taken, is 
inſufficient ; becauſe, for ought appears, it might haye 
been extrajudicial. Cro. Eliz. 137. 

But an indian ent of extortion charging F. 8, with 
the taking of 50s. as bailiff of an hundred, colore offcii 
without ſhewing for what he took it, is good, at lea(f 
aſter verdict; for perhaps he might claim it genera]ly, ag 
being due to him as bailiff, in which caſe the taking could 
not be otherwiſe exprefſled. 1 $:4. 91. 1 Hawk. P, (, 
225. Me _ 
An indictment charging a man disjunCtively is void; 
as murdravit, vel murdrari cauſavit, or that A. vweorberg. 
vit B, vel werberari cauſavit, or that A, fabricavit talm 
chartam, vel fabricari cauſavit, &c. for here are diſtin 
Eds and it ;! _e not of which of them the party 
is accuſed. ed..137, 128.. Sat, 271;-9E8,- 4 
Hawk. P, C. ra hs deat : 

Alſo an indictment accuſing a man in general terms, 
without aſcertaining the particular faCt laid to his charge, 


| is inſufficient; for no one can know what defence to 


make to a charge which is uncertain, nor can plead it in_ 
bar or abatement of a ſubſequent proſecution ; neither 
can it appear that the fats given in evidence againſt a 
defendant on ſuch a general accuſation are the ſame of 
which the indiQtors have accuſed him ; nor can it judici- 
ally appear to the court what puniſhment is proper for an 
offence ſo looſely expreſſed. 7 Lev. 203. 1 Keb. 278, 
1 Shzw. 389, 2 Hawk. P,C. 226. 

As where the indictment charges the party with hav. 
ing ſpoken divers falſe and ſcandalous words againſt 
7. $8. being mayor of A. &c, or with being a common 
detamer, vexer and oppreſlor, &c. or with being a com- 


| mon diſturber of the peace, and having ſtirred up divers 


quarrels amongſt his neighbours, or with being a perſon 
of evil behaviour, a common deceiver, or a- common 

publiſher of the King's ſecrets, &c. or with being a com- | 
mon foreſtaller, a common thief, a common champertor, 
Sc. 2 Hawk. P.C. 226. and ſeveral authorities there 


cited. » 


But barretry being an offence of a complicated na- 
ture, conliſting in the repetition of frequent as, all of 
which it would be too prolix 40 enumerate, experience 
has ſettled it to be ſufficient to charge a man in general 
as a common barretor. 2 Hawk. P, C. 226, Sce 
Barretry. bog 
| And for the fame reaſon an indittment againſt a com- 
mon ſcold is ſufficient, without ſhewing any particulafs. 
2 Haw. P. C. 227. 

Neither 1s it neceſſary, for an indiftment of either of 
theſe two Ilaſt-mentioned offences, to conclude in nocu- 
mentum omnium, ligeerum, &c, for it appears from the 
nature of the thing, that it could not but be ſo. 2 
Hawk. P. C. 227. 

An indictment muſt Jay the charge againſt the deſen- 
dant poſitively, and not by way of recital, as with a 
guid cum, &c. and it mult expreſsly alledge every thing 
material in the deſcription of the ſubſtance, nature and 
manner of the crime ; for no intendment_ ſhall be ad- 
mitted to ſupply a defeEt of this kind. Salk. 371i, Cr 
"Face. 20e 4 Co. 42. 5 Co. 150, 2 Hawk. P, C.'227« 

Therefore if an indictment of murder want the words 
ex malitia pracegitata, it is no anſwer that it has the 
words felonice murdravit, which imply as much. Dyer. 
99. pl. 63. 2 Hawk. P. C. 227. | | 

90 :f any indictment of death want an expreſs allega- 
tion, that the party received the hurt lajd as the cauſe of | 
his death, and alſo that he died thereof, no implication 
will help it. 2 Hawk. P.C. 227. | 

Alſo if an indictment for a feloniouſly breaking of 
priſon, and commanding 7. $S. there impriſoned, &c. to 
eſcape, do not expreſsly allege that F. $. did eſcape, 
is no anſwer that it is fully implied in calling the offence 


' a ſelonious breaking. Keitv, &7, 2 Hawk, Þ. C. 227: 
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t ſkrained and over nice exceptions of this kind are 
DS be regarded ; as that an indictment of death, laying 


It to have been with malice prepenſe, doth not 
Ny repeat it in the clauſe immediately following, 


| and joined with a copulative, ſhewing the giving of the 


wound at the ſame time and place, 2 Hawh. 
< Bs an indittment, ſetting forth that 7. S. was 
lawfully arreſted by virtue of plaint before ſuch a ſheriff, 
&c. doth not exprelsly ſhew that there was a good war- 
rant, Cro. Face 473- 2 ITawk. FP. C. 227. 

Or that an indictment ſetting forth an arreſt in ſuch 
a pariſh and ward in London, by virtue of a warrant, to 
arreſt the party within the liberties of London, doth not 
expreſsly lay ſuch parith and ward within the liberties ot 


Londin. 9 C0. 67, 5 Co. 150. 2 Hawk. P. C. 227. 


4 Co. 41. 


Or that an indictment finding that 7. S. exi/lens of 


þ a trade, &c. as will bring him within the law 
ar pen? the indictment 1s founded, committed ſuch a 
ſact, does not expreſsly allege that he was of ſuch trade, 
tc, at the time of the fact ; for it fully appears from the 
nateral conſtruCtion of the participle ex;/ens going before 
the verb, to which it is the nominative caſe. Cro. Fac. 
615, 2 1d. 128. 2 Roll, Rep. 226. Moor 60b. 2 
Lev. 229. Raym. 378. 1 Keb. B52. ; 

Yet it i3 a good exception to an indictment of forcible 
entry, finding that A. difleiſed B, of ſuch Jand exi/fens 
liberum tenementum of B. that 1t 1s not exprefled at what 
time it was his freehold ; for it ſtands indifferent, accord- 


| ine to the common rules of conſtruction, whether it 
D 


was his frechold at the time of the difſeiſin, or at the 
time of finding the inditment, the word exi/fens being 
applied only to the thing which was the ſubject of the 
ation, and not being the nominative caſe of the verb, 
as in the former caſe. Crs. Jac. 010, 2 Roll, Rep. 226. 
2 Lev. 229. 2 Mod. 129, 2 Hawk. P.C, 228. 

If one material part of an inglictment be repugnant to 


- another, or if the fat ag, laid be impoſſible or abſurd, the 


indictment is void ; as where one is indicted for having 
forged a writing, in which 4. was bound to B. which 1s 
impoſſible if the writing were forged ; or for having dif- 


| ſeiſed F.S. of land, wherein it appears, by the indiCt- 


ment itſelf, that h2 has no freehold 3 or for having entered 
peaceably on F. S., and then and there forcibly diſleiſed 


him, or for having diſſciſed him of land then being, and 


for ever ſince continuing to be his freehold, or for hav- 
ing murdered F. S. at B. where by the indittment it 
zppears that F. $. was only wounded at B. and died at 
CG. or for ſelling iron with falſe weights and meaſures, 
which is not only abſurd, as ſuppoſing that iron could be 
ſold by meaſure, but inconſiſtent, in ſuppoling that it was 
ſo ſold, and yet at the ſame time ſold by weight; or for 
being abſent from church ſix months, between ſuch and 
ſuch a time, which appears to have contained only the 
ipace of eleven days ; or for feloniouſly cutting down trees, 
&c, yet where the ſenſe is clear, a [mal] impropriety may 
be diſpenſed with ; as where one is indicted for having 
mowed unam acram feni, which 1s ſaid to be ſufficient, 


and yet that which was mowed could not, at the ſame 


time of the mowing, in ſtritneſs be called hay, but graſs 
only. 2 Hawk. P. C. 22g, 229. and ſeveral authorities 
there cited. | EY 
Alſo a repugnancy in an indictment in ſetting forth 
the offence of the acceſſory, is as fatal as it 1s in ſetting 
forth that of the principal; as where an indictment of 
death having laid the ſtroke on one day, and the death at 


_ another, charges the acceſſary with having 'abetted the 


principal at the time of the felony only. 
229. | 

But where ſeveral are preſent and abet a fat, and 
one only actually does it, 'an indictment may, in the 
ſame manner as an appeal, either Jay it as done by the 
one, and abetted by the reſt. 9g Co. 67. Pliw. g7. 

But if it barely charge a man with having been pre- 
ſent, it is void ; becauſe a man may be preſent innocently. 


2 Hawk, P. C. 


<1 Hawks PC. 229. 


An indi&ment of F. S. as acceſlory to four, by theſe 
words, Sciens ipſos quatuor feloniam predie?” feciſſe apud B, 


felmice receptauit, without adding eas, is naught; for it}; 


1':N:- 
1ppears not clearly how many of them he is charged to 
have received. 2 Hawk. P. C. 229. 

Alſo an indiAtment ol a conitable tor having voluntaril 
and ſclonioufly ſuffered a perſon arreſted by him on. cul. 
picion of felony to eſcape, without ſhewing what the 
tclony was, and that it was aCtually committed, is ſaid 
to be void by the uncertainty : but an inditment for 
knowingly ſuffering perſons convicted of felony to eſcap*, 
iS ſaid to be good, without finding expreſsly what the fe- 
lony was, or that it was committed, if the record of 
conviction be ſet foith with convenient certainty ; for 
that ſhews what the felony was, and that it was com- 
ae 2 Hawk. P. C. 230. and other authorities cited 
there, | 

It is holden by ſome, that an inditment finding that 
Fe S. ſcienter receptavit F. D. being a felon, is not good, 
without exprefsly finding that he knew him to be a felon ; 
but by others, ſuch indictment is good, becauſe the plain 
conſtruction of the word ſctenter carries it through the 
whole ſentence. 2 Hawk. P. C. 230. and other authori- 
ties there cited. | 

Secondly, The inditment muſt ſet forth with certainty the 
perſons mentioned or referred 10 in it, The name and 
addition of the party indicted ought regularly to be in- 
lerted, and inſerted truly, in every indi&tment ; but if 
the party be indicted by a wrong Chriſtian name, 
ſurnance or addition, and he plead to that indittment 
Not guilty; or anſwer to that inditment upoii his ar- 
raignment by that name, he ſhall not be received after to 
plead miſnomer or falſity of his addition ; for he is con- 
cluded and eſtopped by his plea by that name, and of 
that eſtoppel the gaoler and ſheriff that doth execution 
{hall have advantage, 2 Hal. Hiſt. P. C. 175. 

But it is ſaid, that an indiQtment that the King's high» 
way in ſuch a place is in decay, through the default of 
the inhabitants of ſuch a town, is good without naming 
any perſon in certain. 2 Roll. Abr. 79, 2 Hawk. P. C. 
230. 

* Alſo it is ſaid, that no indiCtee can take any advantage 
of a miſtaken ſurname in the inditment, either by plea 
in abatement, or otherwiſe, notwithſtanding ſuch ſurname 


have no manner of affinity with his true one, and he waz 


never known by it. 2 Hawk. P. C. 230. 

And in this reſpect an indictment differs from an ap- 
peal, whereof it is certain that a miſnomer of a ſurname 
may be pleaded in abatement as well as any other miſ- 
nomer whatſoever. 2 al. Hift. P. C. 176. 2 Hawk. 
P.-C. 230» 

Not only the miſnomer of the name of baptiſm will 
abate an indictment, but alſo the naming the defendant 
Knight, &'c. who is a baronet, and no knight, &'«c. or 
the omiſſion of a name of dignity ; as where Garter King 
at arms 1s not named Garter in the indictment ; and ſo 
of any other name of dignity, if proceſs of outlawry lie 
upon it. 2 Hawk. P.C. 230, and ſeveral authorities 
there cited, £6 bo 

By the Common Law, the party indited could not 
take advantange of a miſnomer or the want of addition, 
becauſe the fact being ſworn againſt the party preſent, 
and appearing to their view, there could be no injury by 
the miſnomer ; alſo as felons generally go by no certain 
name, and have no fixed habitation, it was thought hard 
to find out their real names or profeſſions; but this was 
altered by the ſtatute 1 Hen, 5. cap. 5. which requires 
that in all inditments, &c. the party indifted ought to 
have the addition of his myſtery, degree, place and county, 
i Hal. Hiſt. P. C. 176. 

The additions required by the ſtatute are, that of his 
degree, as yeoman, gentleman, eſquire ; of his myſtery, 
as huſbandman, ſailor, ſpinſter, &c. therefore if the ad- 
dition be only general, as ſervant, farmer, citizen, &c. oc 
of crimes and miſdemeanors only, as extortioner, vaga=- 
bond, heretic, &c. theſe are no good additions. 1 Hale 
Hiſt. P. C. 176. But for this ſee 2 Hawk. P.C, 187, 
188, 

The addition ought to be to the ſubſtantive name, and 
not to that which comes after the alias difus, becauſe 
regularly the addition refers to the laſt antecedent. 2 
Hale Hiſt, P, GC, 177» 2 Hawk. P, C. 231, Ii 
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If ſeveral perſons be indi&ted for one offence ; miſno- 
ter, or want of addition. of one, quaſheth the indict- 
ment only againſt him, and the reft ſhall be put to an- 
ſwer; for they are in law as ſeveral indictments ; and 
fo in treſpaſs 2 Hale Hift. P. C., 197. But in 2 Hawk. 
P. C. 231. it 1s ſaid, that where ſeveral are indicted, and 
there is an omillion of an addition as to one, it makes the 
indictment vicious as to all ; for which is cited. 1 Bu/ft. 
183. : 

Not only the defendant, but regularly all other perſons 
alſo mentioned in an indictment, muſt be deſcribed with 
convenient certainty; and therefore it ſeems to be ge- 
nerally agreed at this day, that an indiment for ſuffering 
divers bakers to bake, &c. againſt the aſſiſe, or for di- 
ſtraining divers perſons without cauſe, or for taking di- 
vers ſums of money of divers perſons for ſuch a toll, &c. 
without naming any bakers, &c, in particular, is infuſh- 
cient; © 2 Hawk. ©. C231. | 


But an indictment for murder enju/clam ignot? 1s good ; 
and fo for ſtealing the goods cuju/dim ignztt; fo of an 


aſault in uendam ignotum; and if he be acquitted or 
convicted, and he afterwards indicted for an aflault or 
murder of ſuch a man by name, he may plead the former 
conviction 'or acquittal, and aver it to be the ſame perſon. 
Plow. 85. b. Dyer 285. a. 2 Hal. Hiſt. 181. 2 Hawk. 232. 

But an indictment gud inventt guendam hominem mMor- 
tuum, ac felonice furatus ef! duas tunicas, without ſaying 
de bonts & catallis cujuſdem igneti, is not good, 2 Hal. 
Hh/l. P. C. 181. EI 

If the goods of a chapel be ſtolen, the indittment ſhall 
fay bona & catalla capelle in cuftodia prepoſitorum ; it 1t 
be done -in time of vacation, bona & catalla capelle tem- 
pore vacations; but if the goods of a pariſh-church be 
fttolen, as the bell, the books, &c. it ſhall run 69na paro- 
chianorum de S. in cuſtrdia gardianorum ecclefie, and ſhall 
not ſuppoſe them bona eccie/tz. 2 Hal. Hiſt. P. C. 181. 
If the goods which A. hath as executor of B. be ſtolen, 
the offender may be indicted gud ben teftatoris in cuftodia 
A. executoris eji/dem B. or it may be general bona ip/tus 
A. ' 2 Hale Hit. P.C. 18. 

If 4. dying be buried, and ÞB. opens the grave in the 
night time, and ſteals the winding-ſheet, the inditment 


caunot ſuppole them the goods of the dead man, but of 


the executors, adminiſtrators, or ordinary, as the caſe 
falls out. 2 Hal. Hift. P.C 181, | | 

An indiftment grnod felonice, &c. cepit qguandam peciam 
panni cujuſdam F. S. without ſaying de bonis & catallis 
cujrfdum f. S. was therefore quaſhed, Cre. El:z, 490. 
2 Hal, H'ft. P. C. 182. ©: 

There 1s no need of an addition of the perſon robbed 
or murdered, &c. unleſs there be a plurality of perſons of 
the ſame name; neither then is it eſſential to the indic- 
ment, though ſometimes it may be convenient for diſ- 
tinction ſake, to add it; for it is ſufficient if the indic- 
ment be true, v/z. that F. S$. was killed or robbed, though 
there are many of the ſame name. 2 al. Hift. P. C, 
182, | | 

And it hath bzen adjudged, that an indittment of an 
aſſault on Fohn, pariſh-prieſt of D. in the county of C. 
*s good without mentioning his ſurname; for the cer- 
tainty of the perſon ſufficiently appears. Ke:/w, 25, Dyer 
285. fl. 38, 2 Hawk. P. C. 232. 

But it ſeems that if ſuch indictment had only deſcribed 
him by his name of baptiſm without any farther addition, 
it had- been too uncertain 3 yet the contrary ſeems to be 
held in 24--r : however, it ſeems agreed, that a repug- 
nancy or abſurdity in the deſcription of the perſon injured 
will vitiate an indictment; as where one is indicted for 


ſtealing bana predic? F. S. where no F. S, was men- | 


tioned before. 
pl. 602. 

It is not neceſſary to allege in an indictment of death, 
that the party was killed 11 the peace of God, 2.[Taur. 
"Bs G-: 233- | 

Phirdly, Az indiAment muſl fot forth the thing whercan 
the «Fence 1s committed, An indictment which doth not 
with ſuſhcient certainty ſet ſorth the thing wherein the 
once was committed, 1s infufſicient ; as where one 1s 
I1dcted for having forged a lcate of certain lands, withont 

3 


2 Hawk. P. C. 232, 233. Mor 466. 
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naming ſome one certain parcel, or for having ſtolen 


bona & catalla F. $8. without ſhewing any in particular, 
or for having treſpaſſed on two cloſes of meadow or pa. 
(ture, or for having diverted guandam partem aque run. 
ning from ſuch a place to ſuch a place, without any far. 
ther deſcription, or for having ingrofſed magnam guazi. 
tatem ſiraminis & feni, or diverſns cumulos tritici, without 
ſhewing how much of each, or for having carried away 
duas centenas caſei, without adding /ibras or wncias, &c, gr 
for having erected ſeveral cottages contra forman flat; 
without ſhewing how many. 2 Hawt. P.C. 233, 234, 
2 Hel. Hift. P. C. 182. accord. | 

It is ſaid to be moſt proper, in indictments of larceny 
and treſpaſs on a living thing, to ſhew to whom the pro- 
perty of it belonged, by calling it the ox or horſe, &r, of 
7. S. without uſing the words b:na & catalla z yet there 
are many precedents in books of good authority wherein 
this nicety is not obſerved. 2 Hawk. P, C. 234. 

If theft be alleged in any thing, the indictment muft 
fet down the value, that it may appear whether it be 
grand or petit Jarceny. 2 Hat. Hift. P. C. 183. 

It the thing be moveable, as a horſe, cow, &c. it is 
ſaid to be moſt proper to ſhew its worth by the word 
pretium ;, but if the:thing be immoveable, and conſiſts of 
divers dead things, it ought to be ad valentiam yet this 
nicety ſeems not neceſlary ; neither is it clear that the 
worth of the thing ftolen is required to be ſet forth in 
an Indictment of larceny for any other purpole, than to 
ſhew that the crime amounts to grand larceny, and the 
better to aſcertain the crime, in order for a reſlitntion, 
or in an indictment of treſpaſs, for any other purpoſe, 
than to aggravate the crime. 2 Hawi, P, C. 2904. 

An indictment gued felnice cepit 20 ves, matrices 6&7 
agnos, or matrices & verveces, 15 not good, becauſe it doth 


not appear how many of one ſort, and how many of an- 


other ; but 20 oves generally might have been good with- 
out diſtinguiſhing matrices & verveces, as in Caſe of re- 


plevin or treſpaſs. 2 Hal. Hift. P. C. 183. 


But an inditment de quatior rifcts & ciſlis, Anglice 


| cheſts and coffers, is good, becauſe ſynonymous. 2 Hal, 
| Hifts P. CG. 183. Eh . 

| Fourthly, Indifment muft fet forth circumflances of time 
and place, It is laid down as an undoubted principle in 
all the books that treat of this matter, that no indiqQ- 
ment whatſoever can be good without preciſely thewing 
a certain year and day of the material faCQts alleged in 
its 2 Hawk, P. C. 235. and feveral authorities there 
cited. 

As if an inditment of death laying the affault at a 
certain time, &c. do not appear in the clauſe of the 
Reals, or if it do not ſet forth the time of the death as 
well, as of the ſtroke. 2 Hawk. P.C. 235. 2 Hal. 
Hiſt, P. C. 178. | 

So if any indiftment lay the offence on an impoſlible 
day, or on a day that makes the indictment repugnant to 
itſelf, or if it lay one and the ſame offence on differeut 
days, it is inſuſhcient. 2 Hawk. P.C, 235. 


Maii apu4 D. he made an aſſault upon B, & gnandam 
togam ipſius B, adtunc & 1bidem invent” felonice cepit, &c. 


this indiftment is not good, becauſe there are ſeveral days 


mentioned before, and it is uncertain to which the felo- 
nious taking ſhall relate. 2 Hat. Hift. P. C. 198. 
So if 4. be indied that he feſlo Santi Petri anno 20 


feaſts of St. Peter. and neicher without addition, vizs 
Se. Peter ad vincula, and St. Peter in cathedia. 2 Hal, 
Hiſt. P. C. 158. | 

The words adtunc & ibidem in the ſubſequent part of an 
indictment, are as effeCtual as if the year and day men- 
tioned in the former part had been expreſsly repeated. 
2 Hawk, P. C. 235+ 236. 

Alſo if it lay the fact on the Thurſday after the feaſt of 
Pentece/t in ſuch a year, or on the wut2s of Eaſter, &c. 
(which ſhall be taken for the eighth day after the fealt) 
or on the tenth of March laſt, (being aſcertained by the 


preſsly named the day of the month, &c, 2 Hawk, P. C, 
22), Y: 


LR. 
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Alito 


As if 7, be indicted gued primo die Main © fteunde dit 


Gar. killed F. S. this is not good, becauſe there are two 


ſtile of the ſeſhons, &c.) it 1s as good as if it had ex- - 
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Alfo if an indiQtment charge a man with an omiſſion, 
tc. as not ſcowring ſuch a ditch, it needs not ſhew any 
time. 2 Hawk. P. C. 236. | Ph 

Go if an indiftment charge a man with having done 
ſuch a nuſance ſuch a day and year, and on divers other 
days, it is void only as to the facts alleged on the days 
uncertainly ſet forth; but if it charge a man generally 
with ſeveral offences at ſeveral times between ſuch a, day 
and ſuch a day, without laying any one at a certain day, 
5t hath been adjudged to be wholly void. 2 Haws4. P. C. 


1-H | 
Ti it hath been ſolemnly adjudged, that a conviction 
of deer-ſtealing, ſetting forth the offence between the 
8h and 12th of Fuly, &c. is ſufficient. 2 Hawk, P. C. 2.306. 

And in theſe caſes it is faid to be moſt regular to ſet 
forth the year, by ſhewing the year of the King; yet this 
may be diſpenſed with, for ſpecial reaſons, if the very 
year be otherwiſe ſuthciently expreſſed, for that only is 
material. 2 Haws#. F. C. 239. Ng | EY No 

Every indiftment at Common Law muſt expreſsly ſhew 
ſome place wherein the offence' was committed, which 
muſt appear to have been within the juriſdiction of the 
court in which the indictment was taken, and muſt be 
alleged without any repugnancy; for if one and the fame 


- offence be alleged at two different places, or at B, afore- 


ſaid, where B. was not before mentioned, or if the ſtroke 
be alleged at A. and the death at B. and the indiftment 
conclude that the defendant fic felonice murdravit the de- 
ceaſed at A. the incditment is void. 2 Haut, P.C, 236. 

So it is alſo, if it lay not both a place of the ſtroke and 
death, or if any place lo alleged be not ſuch from whence 


4 viſne may come ; as to which it hath been adjudged, | P 
that if a faCt be alleged in a pariſh in London, with ſome 


other addition which ſuſhciently aſcertains it, or in the 
pariſh of St, Lawrence Fury, it needs not ſthew the ward. 
2 Hawk. P. C. 236. g,Cvs. bb. Fi 

Alfo in ſome crimes no vill need be named, as upon 
an indictment of barretry, becauſe he is a barretor every 
where, and it hall be tried de corpore comitatus, 2 Hal. 
Hift. P. C. 180. | | | 

Suff. in the murgin, the inditment ſuppoſing a fa 
done apud 5. in com” predict, is good, for it refers to the 
county in the margin. 2 Ha/, Hift. P. C. 180. 

But if there be two counties named, one in the margin 
another in the addition of any part, or in the recital of 
an a& of Parliament recited in the preaiiffes of the indict- 
ment, the faCt laid apud S. in cm* predift? vitiates the 
indictment ; becauſe two counties are named before, and 
it is uncertain to which it refers. Cro. Eliz, 739. 2 
Hal. Hijl. P. C. 180, | | 

Indictment againſt A. B. that he apud N. mn con? pre- 
dif made an afſault upon C. D. of F. in con? predict 
& 1pſum adtunc & ibidem cum quodam gladio, &c. percuſſit 
&c, this indiQtment is not good, becauſe two places named 
before; and if it refers to both, it is impoſlible;z and if 
only to one, it muſt refer to the laſt, and then it is in- 
ſentible, 2 Hal. Hift. P. C. 180. | | 

It hath been holden, that an indiftment on a ſta- 
tute, prohibiting ſuch and ſuch perſons to do ſuch a 
thing, need not ſhew where the fats happened which 
bring the defendant within the prohibition ; as where it 
15 enaCted, that it ſhall be treaſon for a perſon born with- 
In the realm, and in popiſh orders, to remain here, &c, 
in which caſe it is ſaid, that the indictment needs not 
ap a viſne for the birth or ordination. 2 Haut, P. 

« 237 | 

Alto a miſtake in evidence of the place laid is in no caſe 
material, on Not guilty pleaded, if the fa&t be proved in 
any other place in the county ; but if there be no ſuch 
place in a county, as that wherein an offence is laid in 
an appeal or indictment, all proceſs thereon is void by 


the ſtatutes of 9 Her. 5. cap. 1. and 18 Hen. 6, cap. 12, 


2 Hauk, P, C. 237. 


ge» Where the offences indifted may be laid jnintly, and 
where ſeverally, and where both jointly and ſeverally ; and 


where the offences of ſeveral per jons may be laid in one in- 
diftment. | | 


Vor, II. N® 93. 
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Aithough the offences of ſeveral perſons cannot but be 

ſeveral, becauſe nero offence cannot be another's, 


but every man muſt|anſwer for himſelf ; yet if. it wholly 
ariſe from a joint act, which is in itſelf criminal, as 


ſtealing, or maintenance, &c. the defendants may be 
indicted jointly and ſfeverally ; as thus, Puod cnftogive- 
runt & uterque eorum Ccuſtodivit, or jointly only ; for it 
ſufficiently appears, that if all are joined in ſuch a&t, 
each muſt be guilty ; and therefore ſome of them may be 
convicted, and ſome acquitted. 2 Hawk. P. C. 240. 
But where the offences ariſe from a joint a&t, which 
in itſelf is not criminal, but may be ſo by reaſon of 
ſome perſonal defeCt peculiar to each deſendant, as where 
divers follow a joint trade, for which the law requires a 
ſeven years apprenticeſhip, in which caſe each trader's 
particular defeEt, and not the joint aCt makes him guilty, 
it ſeems moſt proper to indi&t them ſeverally, and not 
jointly, becauſe each man's offence is grounded on a de. 
feEt peculiar to himſelf. 2 Hawk, P, C. 240, 241. 2 
Hal. Hift. P. C. 174. accord. 
And for this reaſon inditments have been quaſhed for 
Jointly charging ſeveral defendants for not repairing the 
ſtreets before their houſes, or for taking inmates, or for 


and this is agreeable to the rule of law as to bringing ac- 
tions on penal ſtatutes, wherein ſeveral defendants ſhall 
not be joined, except it be in reſpect of ſome one thing 


in a ſuit in the Admiralty on a contra on land, or in 
procuring or giving an untrue verdiCt, &c. 2 Hawk. 
» C. 241. and ſeveral authorities there cited. 

But yet where 4. B. C. and D. were indicted for 
erecting four ſeveral inns ad commune noxcumentum, it was 
ruled, that for ſeveral offences of the ſame nature ſeveral 
perſons may be indited in the ſame indictment ; but then 
it mult be laid /eparaltter erexerunt, and for want of that 


Hift. P. C. 174. 

Alfo it is ſaid in Hale to be common experience, that 
twenty perſons may be indicted for. keeping diſorderly 
houſes or bawdy-houſes, and they are Gaily convicted 


them ſeveral indictments. 2 Hal. Hift. P. C. 174» 
Indictment ſetting forth, that the defendant made an 
aſſault upon Sarah the wife of J/ulliam Beatniff, and 


intreat. After verdiCt pro rege, it was moved in arreſt 
of judgment, that there were two, diſtinct offences, and 
therefore could not be laid in the fame indiftment ; and 
of that opinion was the court, and the judgment was ar- 
reſted. Stran. 870. Trin. 4 Geo. 2. Rex. v. Clendon. 
Six perſons were indicted in one indictment for pef= 
jury, and four of them pleading were convicted. It was 
then moved in arreſt of judgment, that crimes (eſpecially 
perjury) were in their nature ſeveral, and- two cannot be 
indicted together. And Pa/m. 535. © Med. 210. 2 
Rol. Abr. $1. pl. 6. Salk. 382.. Paſch, 11 Geo. 1. Rex 
v. Weſton & al, ante 623. Trin. 4 Geo, 2. Rex v. Clen- 
don, ante 87. 1 Keb. 585, 612, 635. were cited. £E 


1 Ven. 30. 32. 3 Keb. 700, For maintenance, 2 Kol, 
Rep. 345. Palm. 367. Salk. 384. Againit huſband 
and wife for keeping a diſorderly houſe, and Regina v. 
Dixon & ux'. Sti. 312. Cro. Eliz, 230. 3 Leon. 230. 
Where this exception was not taken in perjury. Gro. 
Car. 380. Sed per curiam, There may be great incon- 
veniences if this is allowed : one may be deſirous to have 
a certiorari and the other not; the jury on the trial of 
all may apply evidence to all, that is but evidence againſt 
one. 'The caſes cited are all of that which may be joint, 
as extorſion, maintenance, &c. but perjury tis a ſeparate 
aCt in each. And Trin, 6 Ann. Regina v. Hodſon & ab, 


retry, and held not to lie ; the judgment was arreſted, 
Strane 921. Afich, 5 Gere 2. Rex v. Philips & ab. 
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where ſeveral join in keeping a gaming-houſe, or in deer-_ 


negleCting a day of faſting appoinied by proclamation z 


in which all are jointly concerned ; as where ſeveral join 


word //eparaliter) the indictment was quaſhed. 2 Hal. 


upon ſuch indictments, for the word ſ-paraliter makes 


Elizabeth Cooper, and did them beat, wound and evil 


contra were cited Salk 382. in extortion; Trin. 10 Ann. 
Regina v. Marſhal againſt two for receiving ſtolen goods. . 


two were indicted for being fco!ds, and compared to bar-_ 


-t:NÞ 
6. What oughi to be the firm of a caption of an mnd;t- | 
ment, anq where an indictment may be quaſhed. 


"he caption of the indictment is no part of the indiQt- 
ment itfelt, bur. it is the ſtyle or preamble, or return that is 
made from an inferior court to a ſuperior, from whence 
2 certiorart if es to remove it, or when the whole record 
is made up in form ; for whereas the record of the in- 
diftment, as it ſtands upon the file in the court wherein it 
is taken, is only thus : Furatores pro Dominos Rege ſuper 
facramentum ſuum preſentant , when this comes to be re- 
turned upon a certiorart, it is more full and explicit. 2 
Hal, Hijt. P.C 165. | | 

Every caption of an inditment muſt ſhew that 1t was 
taken before a court which has a proper juriſdicton ; and 
therefore if it ſhew only that it was taken before *. S. 
ſteward, wictont ſhewing to whom or 11 what court; 
or if the caption of an inquifition, ſr fer viſum carparns, 
fhew only that it was taken before f. 5. Mayor of Lon: 
dan, without adding that he was a coronerz or if ut 
barely ca'l him coroner, without ſhewing that he was 
ſuch for the Gdi{trict in which the inquiſition was taken, 
It is inſufficient ; but if it ſhew that he was a coroner 1n 
the county, it ſuiſiciently thews that he was a coroner foi 
the county; an4 if the caption of an indictment ſhew 
that it was taken at the ſcffions of the peace of ſuch a 
county, it ſufficiently ſhews that ſuch f{efſions was holden 
for the county.; but if it only ſhew that it was holden 
in the county, it 15 ſaid to be inſufficient ; fo it is alfo if 
!t omit the clauſe nec mn ad diverſas felrnias, &c. or if in 
baely thew that the intiftment was taken at a ſeſſions oi 


the. pace, without ſhewing before whom, or without 


naming of the Juſtices, or ſhewing for what place they 
were juſticesz or if in deferibing them as Juſtices as 
fpacem, fc. conjervand. it omit the word al/ignat, but il 
1 ſulſiciently ſhews that ſome of them were of the guec- 
17m, by thewing that the indictment was taken at a ge- 
neral ſeffions, and if it call them Juſtices of peace, it 
needs not any: farther to ſhew that they were Juſtices of 
the King's peace. 2 Haw. P, C. 253. 

'The caption of an indiluient ad magnam Curiam cum 

lcta tent. 1s inſufficient ; but if it be ad magnam curiam 
& ad letam, or ad vif. franci fpleg. cum cur. baren” tent. 
perha3 it is ſuſhcient; for ſince the court-baron has no 
juriflicton over criminal matters and the caption m 
th-te {alt caſes is not expreſs, that the indictment was 
taken at it, as it is in the firſt caſe, the court will intend 
that it was at the leet, which alone bad power to take it- 
2: Hawk. P. CC: 2:54. 
The not ihewing in the caption of an indictment at a 
leet, whether the court were holden by charter or pre- 
{cription, is heIped by the multitude' of precedents. 2 
Hawk. P. GC. 254, 

Every caption of an inditment ought to ſhew that the 
:ndlictors were of the precinct for which the court was 
holden, and that they were twelve in number, and that 
they found the indictment on their oaths ; allo in 
diaments have been quaſhed for an omiſſion of the names 
of the jurors; and others for want of the words pro- 
borum G&& /eouliim haminum yz and others for want of the 
words atunc & wlidem before jar & onerat'; and 
others for want of the words af inquirend. pro Daming 
Rege & pro corpare com!tatrs ; yet of late years exceptions 
of this kind have not been much favoured, elpecia}ly it 
the indi@tment. were 1n a ſuperior court, and that wh.cl 
1s omitted be, in common underſtanding, implied in what 
is expreſſed. 2 Hawk. P.C, 254, 

Every caption mult ſhew a certain day and year when the 
indictment w is found, and muſt record it in the preſent 
tenſe ; but if it deſcribe the court as holden dre /Martis 
& ge Merci or on ſuch a day in ſuch a year of the 
King, withour ſhewing what King ; or if it ſhew the 
day or year in tgures, which are not Roman, ut 1s in 
ſufficient; yet it necils not acid the year of the Lord : 
and the multitudz of precedents have made good the uſe 
of exittit projentut mitead of ex'/t:t, Wc. | 

Every ſuch caption wult allo ſhew where the inclict- 
meat was found, thit ir might appear to have been at a 
place within the juiildiclion of the court ; and therefore 
it it ſet forth, that the 12:h1Ament was tazen at a teihons 


| | 
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f the peace, holden for ſuch a county at B. withour 
(hewing 1n what county B. lies, otherwiſe thay by put- 
ing the county in the margent, it is inſufficient : bij 
if an inqueſt of death be ſet forth as taken at B. before 
'he coroner of the libercy of B. it needs not expreſs thar 
B. is in the liberty of Þ. for it cannot but be intendeg. 
2 Hawk. P. Cc 255+. | 

By the Common Law the Judges may in diſcrction 
quaſh an indictment for any ſuch inſuſhciency in the body 
or Caption of it, as will make a judgment given on it 
againſt the defendant erroneous ; but they are in no caſe 
bound fo to do ex debits juftitie, but may oblige the de. 
tendant to plead or demur ; and this they generally dg 
where the oftcnce is of an enormous or public nature, 
or where the indictment has been removed by cr ticrar;, 
ind a recognizance for procuring the trial of it has been 
tortetted, 2 Flawk. P. C. 258. | 

By the 7 //, & 1M. cap. 3- No inditment for high 


trealon or miiprifion thereof (except indictments {or 


counterfeiting the King's coin, ſeal, fign or fignet,) nor 
any proceſs or return thereupon, thall be quathed /ſor 
milreciting, miſpelling, falſe or improper Latin, unlcts 
exception concerning the ſame be taken and made in 
the reſpeCtive court where the trial ſhall be, by the Pri- 


oner or his counſel aſſigned, before any evidence given 


in open court on ſuch indiftment; nor ſhall any ſuch 
miſreciting, mifpelling, falſe or \improper Latin, alter 
conviction on ſuch indictment, be any cauſe to ſtay or 
arrelt judgment ; but nevertheleſs any judgment on f{uch 


as formerly. 

For more learning en this ſubjef, fee 14 Vin. Abr. and 
3 Bac, Abr. 7. Indictment. | | 

Judiro?, Is he that indiceth another for any offence. 
I £4. 3. c. 11. and inditzee 1s he that is indifed, 21 
Fac. cap. 1. | WE; 

Javiftaiter, Without delay. att. Tet. Anno 1244. 
indiſtanter remeavit. | | 

Zubiwiſam, Is uſed for that which two. hold in com- 
mon, without partition. Kitchen, ful. 421+ in theſe words, 
He ho!ds pro indiviſo, fc. 

Jadslis, A ſtudious young man, or a youth. Fo 
Edgar indotis Clito conſenfi. ®Mon. Angl. 3 tom. p. 120. 

3doz!ement, (/:4rſamentum) Is any thing written on 


in obligation is commonly called an mdorſement. 
Symbol, part. 2. ſect. 157. | 

\Vhere it 1s written on the back of an obligation, (re- 
ceived 10 7, in part of payment) it may be pleaded ; per 
B: owne, Quzre. Br. Faits, pl. 32 cites 21 Hen. 6. 5. 

And upon a ſheriff's bond of 20/7. indoried thus, to 
ſave the ſheritf harmleſs, he ſhall plead it as a condition. 
Br. Pleadings, pl. 23. cites 21 Hen. 6. 51. 

If a wan delivers a fingle obligatioa to 7. A, and 
after 7. N. indorſes a condition upvn it, this {hail ferve 
the obligor to plead; per three Juſtices; quod not2. Bro 
Obliyation, pl. 2. cites 2 Hen, 8. g. | 

An indictment for forcible entry was preferred to the 


Weſt. 


[grand jury, who returned thus, (viz.), As to the entry 


with torce, 1g14ramus;z as to the detainer with force, 
billa vera, Burt this indorſement not being ſpied, but 


ment 11 buth points, they awarded reſtitution ; but upon 
ceriulying this intictment in Be Re by certzorari, and the 
indorlement returnu.d as above, they awarded re-refii- 
tion, 
the indoiſement, for tke court did not ſend for that, 
but only tor the indictment; and this indorfement 
makes it to be no indictment at all, and fo the clerk 
of the peace has done more than he was commanded to 
do. But per cu?, 'Vhe indorſement is parcel of the in- 
dictment, and the perfection of it, and the court ſent 
tor the indictment, cam omnmbus id tangent', and the in- 
dorfement touches it principally; for it is the life ot it. 
And per cur?, After ſuch finding, the proſecutor ought to 
luv? picferrela new indictment for the ſorcible detainer 
on'y; for now, being made one entire indictment, and 
the jury finding only the laſt, it 1s no indiAtment at all. 


Yelo Gy. The Aimg v. Fird &S at | | 
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indictment ſhall be liable to be reverted on writ of error 


the back of a deed, as a condition written on the back of. 


being taken by the Juſtices of the peace for a full indict- - 


It was moved that they ought not to regard 
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A leaſe may be determined by force of a tondition in- 


dorſed on the backtide thereof, if it be before the enſeal- 
ing and delivery, as well as by force of a condition within 


| the deed. Cro. Fac. 456. Mich. 15 Fac. B. R. Griffin 
v. Stanhope. 


A. deviſed lands to truſtees for a term of ſixty years, to 
pay legacies, remainder to B. his daughter in tail, &c. 

'$, with conſent of friends, married B. at fixteen. By 
marriage articles 7. S$. covenanted to pay che legacies, 
being 1500 1. within fix months after the marriage ; and 
B,s friends covenanted on her behalf, that B. when of 
ape, ſhould ſettle her eſtate on 7. 8. for life, &c, And 
F. $S. gave a ſtatute, and alſo a mortgage of his own 
eſtate, to ſecure payment of the legacies, and by indorſe- 
ment on the mortgage the ſame was to be void, unleſs 
B.,'s eſtate was ſettled on 7. S. afterwards B. died an in- 
fant, the legacies not paid. It was held, that the in- 


\ dorſement on the mortgage only was ſuſhcient to diſcharge 


the ſtatute and articles alſo, all being executed at one 
and the ſame time, the ſame witneſles, and part of the 
ſame agreement, and all to be looked upon as but one 
conveyance» Hill. 1703. 2 Vern. 457. Lawrence v. 
Blatchford. For indorſement on notes and biils of exchange, 
ſee Bills of exchaage. 

'ndowment of a church, &c, See Endowment, 

Jenn, Is what 1s alledged as a motive or in- 
citement to a thing; and in Jaw is uſed ſpecially in 
ſeveral caſes; viz. there is inducement to actions, to a 
traverſe in pleadings, a fact or offence committed, &c. 
Inducements to aCtions need not have ſo much certainty 
as in other caſes: a general indebitatus is not ſufficient 
where it is the ground of the aCtion ; but where it is the 
inducement to the aCtion, as in conſideration of forbear- 
ing a debt till ſuch a day (for that the parties are agreed 
upon the debt), this being but a collateral promiſe, i; 
good without ſhewing hgw due, Cro. Fac. 548. 2 
Mad. 70. 

In an aftion of falſe impriſonment in Zondon from the 
toth to the 29th of September, defendant juſtifies, that he 
was Mayor and Juſtice of peace in P. and that a robbery 
was done there, and the plaintiff ſuſpeCted and brought 
before him, and becauſe he ſeemed ſuſpicious he detained 
him in his houſe, during the time in the declaration men- 
tioned, to examine him and one F. S$. who was not ap- 
prehended, concerning the ſaid robbery, and afterwards, 
upon the 29th of September, delivered him over to the 
new Mayor, and traverſeth the impriſonment in London ; 
and adjudged, upon demurrer, that the inducement to the 
traverſe was not good ; for a Juſtice of peace cannot detain 
in priſon a perſon ſuſpected, but during a convenient time 
only, to examine him, which the law intends to be 
three days, and within that time to take his examination, 
and ſend him to priſon, and ought not to detain him as 
long as he pleaſes, as here he did eighteen days ; neither 
ought he to detain him in priſon in his own houſe, but to 
commit him to the common gaol of the coanty ; for other- 
wile, when the Juſtices come to deliver the gaol, he is 
not in the gaol, and may not be delivered, and fo ſhould 
lie longer than is reaſonable. See the ſtat of 5 Hen. 4. 10. 
2 Ed. 4. 8. And here he took not an examination, but 
delivered him over without, which was not lawſul ; and 
therefore adjudged for the plaintiff. Cro, £liz. 829. 
Paſch. 43 Kiz. C. B. Scavage v. Tateham. | 

In fa, fa. upon a recognizance of bail on a writ of 
error of a judgment in debt given in C. B, conditioned, 
that if the plaintiff be nonſuit, the writ of error diſcon- 
tinued, or if judgment affirmed, then he ſhould pay, &c 
defendant prayed oyer, and pleaded, that the plaintiff in 
error did proſecute the writ of error, and aſſigned errors, 
et quod placitum ſuper preeditt. breve de errore adhuc pendet 
mdeermmatum, &c, the plaintiff replied, that the judg- 
ment was alfirmed, ab/que hoc guod placitum pendet inde- 
termimatum, Sc, defendant demurred, and adjudged for 
the plaintiff in C. B. but upon error brought in B. R. 


the court held the replication naught, becauſe it makes 


that a matter of inducement, which ſhould have been the 
point in iflue 3 and alſo, becauſe the traverſe puts a mat- 
ter in iſſue to be tried by the country ; and was going to 
reverſe the judgment, but an exception was ſtarted to 


I NF 

the writ of error, for which it was quaſhed. 2 Salk, 529. 
Paſch. 4 Ann. B. R. Fanſhaw v, Morriſon, See Pleading, 
and 14 Vin. Abr. tit, Inducement. ds 

Jnvudion, ( /»du#tio,) A leading into. It is moſt 
commonly taken from the giving poſſeſſion to an incum- 
bent of his church, by leading him into it, and delivering 
him the keys by the commiſſary, or biſhop's deputy, and 
by his ringing one of the bells. Cre Rep. 3 part, fol. 
251. See Benefice. | | 

Jn eſſe, (mentioned in ſtat. 21 Fac. cap. 2) In being. 
The learned make this difference between things in FA 
and things in pe, or potentia ; but a thing apparent and 
viſible, they ſay, is tn «eſſe, that is, has a real being eo 
in/lanti, whereas the other is caſual, and bur a poſſibility. 
As a child before he is born, or even conceived, is a 
thing in peſe, or which may be; after he is born, he is 
laid to be 7 zfſe, or aCtual being. Cowel!, edit. 1727. 

Jnewardus. (/xward»s,) A guard, a watchman, one ſet 
to keep watch and ward. —/n Limunare Leſt in Bceſen- 
nei habet Rex conſuetudinem ſcil. 11 caretas, & 11 flicas An- 
guillarum pro ne inewardo Ef de uno ingo de Northbynge 
Xii. denarios aut unum inewardum E de Dena xvili. dena- 
rivs, & de Garra unum inewardum. Lib. Demeſday, 
Chenth, Duarao Rex venatui inſlabat de unaquaque domo 
par conſuetuiinem ibat unus b:mo ſtabilitionem in ſilva. - Alit 
homines non habentes int;gras maſuras inveniebant inewardos, 
ad aulam quando redierant in civitate —Lib. Domeſday, 
Herefordſhire. OY | 

Jnfaliftatus. This word occurs only in Ralph de 
Hengham, Summa parva, cap. 3. Vir commiſit feloniam b 
quam fuit ſuſpenſus, utlagatus, vel alia modo morti damnatus, 
vel demembratus, wel apud Winton demembratus, vel de- 
capitatus, ut apud Northampton ; vel in mart ſuperundatus, 
fecut in alits partibus portuum. Mr. Se/en, in his notes 
on that author, ſays thus : © It appears that ſeveral cuſ- 
toms of places made in thoſe days capital puniſhments 
ſeveral. But what is infaltatus* In regard of its being 
a cuſtom uſed in a port-town, I ſuppoſe it was made out 
of the French word falize, which is fine ſand by the water - 
ide, or a bank of the fea. In this ſand or bank it ſeems 
their execution at Dover was.” The elaborate Du Freſne 
condemns this derivation and this ſenſe of the word, but 
yet gives no better ; and therefore, till we have more au- 
thority, we may conclude that nfa/i/tatus did imply ſome 
capical puniſhment inflicted on the ſands or ſea-ſhore. 
Perhaps infali/tatio was expoſing the malefaCtor to be 1aid 
bound upon the ſands, ti'l the next full tide carried him 
away ; of which cuſtom, if I forget not, there is ſome 
dark tradition. However, I believe the penalty took 
name from the Norman faleje, fale/ia, which ſignified not 
only the ſands, but rather the rocks and cliffs adjoining 
or impending on the ſea-ſhore. Cowell, edit. 1727. See 
the like uſe of falefia in Mon. Angl. tom. 2. p. 165. b. 

Jnfamy, Which extends to forgery, perjury, groſs 
cheats, &c. diſables a man to be a witneſs or juror ; but 
a pardon of crimes reſtores a perſon's credit to make him 
a good evidence. 2 Hawk, P. C. 432, 433. Judgment 
of the pillory makes infamy by the Common Law ; but 
by the Civil and Canon Law, if the cauſe for which the 
perſon was convicted was not infamous, it infers no in- 
famy. Lev. 426. + 
| nfangthefe, Yinfangthefe, or Þnfangtheof, Is com- 
pounded of three Saxon words : the prepoſition in, fang, 
or Jorg to take or catch, and thefe, a robber: it ſig- 
nifcth a privilege or liberty granted unto lords of ma- 
nors to judge any thief taken within their fee. Bratton, 
lib. 3+ tratt. 2. cap. 35. ſaith, Dicitur infangtheſe /atr 0 
captus in terra alicujus de hominibus ſuis proprits, ſeifitus 
latroacinio, Utfangthefe vero dicitur latro extraneus, veniens 
aliunde de terra altena & qui captus fuit in terra ipſius, quz 
tales habet libertates, &c, In the laws of King Edward 
the Confeffor, ſet out by Mr. Lambard, cap. 26. you have 
it-thus deſcribed : Infangthefe, juftitia cognoſeentis latronis 
ſua eft, de homine ſu, / captus fuerit ſuper terram ſuam : 
illi vero qui non habent has conſuetudines coram juſlitia Regia 
reflum faciant in hundredis, &c. Infangthef, i, e. gud la- 
trones capti in Dominio vel feado prioris, & de latronio 
convitti in curia Domini friorts judicentur, & ad furcas 


gjus ſuſperdentur. Ex. Reg. Priorat. de Cokesford. So 
9 that 
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that it is neceſſary the thief ſhould be taken in his Jord- 
ſhip, and with the goods ſtolen, otherwiſe the lord had 
not juriſdiction to try him in his court; but by the laws 
of Edward the Confeſſor, he was reſtrained to his own 


people or tenants, but he might try any man who was 


thus taken in his manor. The definition hereof ſee alſo 
in Britton, fol. go. and Rog. Hoveden, part. poſter. ſuor. 
Annal. fol. 345. And Skene de Verb. Signif. who writeth 
of it at large, reciting diverſity of opinions touching this, 
and outfargthefe. Fleta, lib. 1. cap. 47. ſays, Infangthefe 
(for ſo he writes it) dicitur latro captus in terra alicujus, 
ſeifitus aliquo latrocinio de ſuis proprits hominibus. Stat. 1 
& 2 P. & M. cap. 15». | 

Infant, { Infans.) Before the age of one and twenty 
years, a man or woman 1s called an infant in the Jaw. 
Co. on Litt. lib, 1. cap. 21. and /ib, 2. cap. 26. An 1m- 
fant of eight years of age, or above, may commit homicide, 
and be hanged for it, viz. if it may appear by hiding the 
perſon, by excuſing, or by any other act, that he had 
knowledge of good and evil, and of the danger of the 
offence, for here mal/itza ſupplebit etatem. 1 Hal. Hiſt. 
27. Yet Co. upon Litt. ſe. 405. ſaith, That an .:nfanr 


ſhall not be puniſhed till the age of fourteen, which, ſays] 


he, is the age of diſcretion. Cowell, edit. 1727. 


1. The ſeveral ages and periods diflinguiſhed by the law 
for ſeveral purpoſes. | 

2. Wha are to be conſidered as minors; and how far the 
law regards and takes natice of infants in ventre fa mere. 

2. How infancy is to be tried ; of what public offices and 
truſts an infant is capable ; and of what things he 1 capable 
for his own advantage. | 


4. Of the afts of infants as they are good, void, or void- 
able, viz. contracts for neceſſaries, judicial atts, and atts 
in pals. ; 


1. The ſeveral ages and periods diſlinguiſhed by the law 
for ſeveral purpoſes. Oo. 
From the obſervations made on the daily aCtions of in- 
fants, as to their arriving to diſcretion, the laws and 
cuſtoms of every country have fixed upon particular pe- 
riods on which they are preſumed capable of aCting with 
reaſon and diſcretion ; in our Jaw the full age of man or 
woman is twenty-one years. 3 Bac. Abr. 118. 

Therefore if one under the age of twenty-one years 
makes his will, and thereby deviſes his lands, and after 
attains the age of twenty-one years, and dies, without 
making a new publication thereof, this deviſe is void. 


| Dyer 143. Raym. 84. 1 Sid. 162. 


But though a pcrion under the age of twenty-one can- 
not diſpoſe of his lands, yet it 1s faid, that one under that 
age may, purſuanat to the ſtatute of 12 Car. 2. cap. 24. 
diſpoſe of the cuſtody of his infant child, and that ſuch 
diſpoſition draws aſter it the land, &c. as incident to the 
cuſtody. Vaugh. 178. | 

Alſo it ſeems it was agreed, that an infant male at 
fourteen, and female at twelve, may diſpoſe of their per- 
fonal eſtate at thoſe ages : for herein the Common Law 
has appointed no time, being a matter cognizable in the 
ſpiritual court, which herein proceeds according to the 
Civil Law, by which law infants at- thoſe ages are pre- 
ſumed to have ſufficient diſcretion to make ſuch diſpoſi- 
tion ; and therefore their teſtaments in theſe caſes are not 
to be ſet aſide, or controlled in Chancery or the temporal 
courts. 2 Mod. 315. 2 Jones 210. Comb. 50, 1 Fern. 
469. Preced, Chan. 3106. 0a 

'The age of conſent to a marriage in an infant male is 
fourteen, and in a female twelve ; but they may marry 
before, and if they agree thereto when they attain theſe 
ages, the marriage is good ; but they cannot diſagree be- 
fore then ; and if one of them be above the age of con- 
ſent, and the other under ſuch age, the party ſo above 
the age may as well diſagree as the other ; tor both mult 
be bound, or neither. Co. Litt. 33, 78, 79. 2 Inf. 
434. 3 Inft. 88, 89. 6 Co. 22. 7 Co. 43. 1 Rall. 
Abr. 340, 341- 

But though the party above age.may as well diſagree as 


the other, yet it is ſaid that the party cannot do it before. 


ENF 
the other arrives at the proper age : alſo it is ſaid to haye 
been adjudged, that if a man marries a woman that jg 
within the age of twelve years, and after the woman a+ 
eleven years of age diſagrees to the matriage, and after 
the huſband takes another wife, and hath ifſue by het 
that this is a baſtard; for the firſt marriage continues 
notwithſtanding the diſagreement of the woman, ſor ſhe 
Rm difagree within the age of twelve years, and {g 
her diſagreement is void. Co. Lit, 79. 1 Rell, 4b, 
341+ - 

If a man marries a woman that 1s within the age of 
twelve years, and after the feme covert within the age of 
conſent diſagrees to the marriage, and after the age of 
twelve years marries another, now the firſt marriage ig 
abſolutely diflulved, ſo that he may take another wiſe; 
for though the diſagreement within the age of conſent was 
not ſuſhcient, yet her taking another buſband alter the 
age of conlent afhrms the diſagreement, and fo the mr. 
riage avoided ab initio, 1 Ro). Abr. 341. 

But for the better exp!ication hereof, it may not be im. 
proper to inſert a caſe determined before the dclepates, 
which was thus. 4 | 
Mrs, K. Fitzgerrard was married to my Lord Decin,, 
ſhe being of the age of twelve years and a haif, and he of 
the age of eight ; alterwarde, ſhe being thirteen years old, 
difagreed from this martiage, and married Mr, Jillers, 
and upon ſuit in the ſpiritual court, the ſecond m1! Tlage 
was affirmed. I he Lord Decius appealed to the delegates, 
and it was argued by civilians and common lawyers be. 
fore the biſhops of London and Rocheſter, North Ch |, 
Lyttelton Baron, Jones and Atkins (Juttices, and ſeveral 
doCtors of the Civil Law. The civilians ſaid, that minors 
could not contract matrimony, but only /onſalia de futurt, 
and therefore though they bind themſc}ves per werla 
preſenti tempore, yet the law, by reafon of the incapacity 
of the parties, would make ſuch a con{truction that it ſhall 
only be a contract de futuro. In this cafe, indeed, one of 
the parties 1s of age of conſent, but that makes no diver- 
lity ; for a contract of matrimony is «trinque obligatorins, 
and reciprocal in its nature. On the other fide it was 


 faid, that ſuch a contract as this betwixt perſons of un- 


equal ages might as well claudicate as other contracts, 
which are alſo utringue obligato1n ; they laid, that a con- 
tract of marriage carrics a relation in itſelf, and is reci- 


| procal, but that in iome caſes this may fail, by reaſon of 


an accident o: circumſtance in the perſons, notwithſtand- 
ing which the nature of the thing will remain to be ito 


citroque obligatory, as we ſee in other contracts ; but ar- 


guments from the dehnition of civil affairs are not covent; 
for no law can be framed to meet with all emergencies 
and circumſtances, but ought to be differently applied ac- 
cording as the particular circumſtances require. The law 
does not make contracts per verba de preſenti tempure t0 
be contracts de futuro, but in caſes of minors, and they 
cannot ſhew -any texts, that contracts per verba de pro- 
ſenti by majors, ſhall be by conſtruction made contraQs 
de future, The Jaws of God and nature require per- 
formance of p:iomiles and agreements; and the woman, 
in the preſent caſe, cannot diflent before the huſband come 
to the age of conſent, becauſe till then he cannot dil- 
ſent no more than he can aflent. Serjeant AJaznard; In 
our law, marriage betwixt minors has the effect of a 
marriage til] it be annulled : if the woman be nine vears 
old ſhe ſhall be enzowed, be the huſband of what age 


ſoever, and dower can never be, but where there was 2 


precedent marriage, pþ:/zt0 effecetu punitur cauſa; ſuch a 
wife ſhall have an appeal ot the death of her huſband, 
and the huſband in ſuch a caſe ſhall have a writ de uxore 


abdufia cum binis viri. It tenant by knight ſervice die, 


his heir within age of conſent, and married, the lord can* 
not tender him to marriage, upon a diſagreement, he within 
age. Lee and Ajpton, 5 Fac, ti Where two within age 
had contracted matrimony, and the parent of one was 
bound to give ſo much at their age of conſent, if they 
would agree to this marriage : an aCtion was brought 
ſor this money, and it was found, that within age they 
difagrecd, but at their full age agreed; and judgment 


- 


was for the plainuft, becaufe the dilagreement Wis not 


material. 1 127, 79, Lanifters verſus Ofc, Our law 
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7 Cy Keen's caſe, and © Co. 


\ choate marriage, 


I N F 
all matrimonium, although the term of ſponſalia is 
gt Tat to wi we find it in Giazwil, lib. 6. and 
Lite ron calls it an aftiance ; to. ſhew what regard our 
Jaw has to ſuch a marriage, he cited 1 1/7. 33. 1 Rot. 
Are 340. Dyer 309. To proye that betore age. of 


conſent no agreement or diſagreement can be, Moor 575. 


1 Inſt. 79. and in the pleadings in 
W719 Ambroſia George's wo 4 
Our law gives ſuch credit to this in» 
that if the parties die before it be 
avoided, the law will not ſay that it was null and void ; 
and upon this ground are the caſes of dower an1 appeal 
which have been cited. "The caſe in Dyer 369. 1s for 
the deccee; for there, by the opinion of many doCtors, 
vamuis aiia ſunt ſponjalia de futuro, tamen mm cauſa ditis 
extenduntur ad verum matrimonium ratone privilegt : he 
cited 7 Hd. 6. 11» 6 Co. 22. And the ſentence given 
in the {ſpiritual court was affirmed. 3 Bac. br. 119, 
we as the age ,of fourteen, is the age of, conſent to a 


1 Rol. Abr. 341. 
Thur fby cont”. 


marriage in an infant male ; ſo by Jaw | hath he ſeveral | 


vher ages aſſigned him to feveral purpoſes, v4z+ at! the 
age of twelve, to take the oath of allegiance in the tourn 
or leet ; at fourteen to be out of ward of guardian in fo- 
cage. to chuſe a guardian, and this is alſo accounted his 
age of diſcretion 3 fifteen to have had aid pur fair Fitz, 
Chevalier. Co. Lit. 98. b. Hob. 225. 
The authority of a guardian in chivalry did not de- 


termine ull the heir, if a male, came to the. age of. 


twenty-one Years 3 becauſe it was preſumed that till that 
age he was nat capable of doing knight's ſervice, and at- 


| tending the lord in his wars. 'The guardianſhip of an heir 


female determined at fourteen at Common Law, but by 
ſtat. /eflminſler the ficſt, the lord had the wardſhip till 


ſhe attained the age of fixteen, to tender her. convenable 


marriage ; but the authority of a guardian in ſocage,. as 
bas been ſaid, ceaſes at the age of fourteen, at which age 
the infant may call his guardian to an account, and may 
chuſe a new guardian. Lit. ſet, 103. Co. Lit. 75. 2 
Inft. 135: | WE 

One within the age of twenty-one years may do ho- 


- mage, but cannot do fealty; becauſe in doing of fealty 


he ought to be ſworn, which an infant cannot be. Co. 
Lit. 65. b. 2 Inſt 11. | (3 = | 

An infant at the age of ſeventeen may be a guc000e- 
tor or executor ; and in this both the Civil and Common 
Law agree. 5 Co. 29. b. Off. Ex. 307. 1 Hal. Hif. 
P.C. 17. 

Px vg is a good cauſe of refuſal of a clerk; alſo by 
the ſtatutes 13 Eliz. cap. 12. and 13 & 14 Gar. 2. none 
is to be admitted a deacon unleſs he be twenty-three at 
leaſt, nor a prieſt unleſs he be twenty four. Comp. 
Incumb, 142, 214, Gibſ, Cod. 168. 3 Med. 67. 

By the cuſtom of gavel kind an infant at the age of 
fifteen is reckoned at full age to ſell his lands; and this 
ſeems to have bzen taken from the Civil Law, which 
reckons fourteen the @tas pubertatis ; for they reckoned 
that though the infant had ended his years of guardian- 
ſhip at fourteen, yet he might not have completed his 
account with his guardian till the age of fifteen, and that 
was eſteemed to be the age when he was completely out 
of guardianſhip; and therefore at this age he was allow- 
ed to fell the lands deſcended to him : but in this the 
cuſtoms of England differ from the Civil Law ; for the 


Civil Law does not allow of his diſpoſitions till the age of 


twenty-five; therefore this muſt have been allowed by 
the old Saxon law, becauſe they thought that a great 
deal of time was loſt, if the infant could only uſe his 
own without being able to diſpoſe of it in a way of traf- 
fic, or in marriage, till twenty-five; and therefore they 
allowed the infant to ſell, but under great limitations 
and reſtrictions, that he might not be defrauded ; and 
by this means they thought there was ſufficient proviſion 
made for the neceſlity gba yagBigy which in the ſmall 
divided ſhares was abſoutely neceffary. Lamb, 624, 625. 
and ſee Gaveikind. 

Alſo by cuſtom in ſome places, an infant ſeiſed of 
lands in ſocage may at the age of fifteen years make a 


leaſe for years, which ſhall bind him after he comes of 
Vou. I. N® 93. 


peraments« 


and maintained. 


1: N Kt 

age; for the cuſtom makes fifteen his ſull age to that 
purpoſe, Co. Lit: 45. be | 

Alſo by the cuſtom of London; an infant unmarried, 
and above the age of fourteen, though under twenty-one; 
nay bind himſelf apprentice to a freeman of London by 
indenture, with proper covenants ; which covenants, by 
5 cuſtom y London, ſhall = as binding as if he were of 
ull age. oor 134. 2 Bulſ: 192, 2 Rol. Rep. 205. 
Pale: 361, 1 Med. 271. he Mints | 

As to capital offences, in which the law is the ſame 
with regard to the male and female ſex, the age of four- 
teen 1s the common ſtandard, at which both males and 
temales are, by our law, obnoxious to capital puniſh- 
ments ; for this being the tas pubertatis, or age of diſ- 
cretion, the law preſumes them at thoſe years to be db 


capaces, and capable of diſcerning between good and evil ; 


and therefore ſubjeQts them to capital puniſhments as 
much as if they were of full age, F.N. gy” Co. 
Lit. 247. b, Dalt. cap. 95. and 104. 1 Hal. Hill, P. 
Co'28.:: 1: Aewt P. C2. : | 1 


But though the age of fourteen be the tas pubertatis, 


before which our laws do not preſume the party to be 
dali capax, and therefore that a party indifted for a capi- 


tal offence committed before theſe years is to be found 
Not guilty, yet hath this general rule the following tem- 
1 Hal. Hift. P. C. 26. 

I. That if the party be above twelve, though under 
fourteen, and appears to be dot capax; and could diſcern 


between good and evil at the time of the offence com- 


mitted, he may be convicted, and undergo judgment and 
execution of death, though he hath not attained the age 
of fourteen ; but herein, according to the nature of the 
offence and circumſtances of the caſe, the Judge may or 
may not in diſcretion reprieve him, before or after judg- 
ment, in order to the obtaining the King's pardon. 1 
Hal. Hil. P. C. 26. | | 

2, If an infant be above ſeven, and under twelve years, 
and commit a capital offence, prima facie he is to be 


judged Not guilty, and to be found fo ; becauſe he is ſu 


poſed not of diſcretion to judge been good and 6 


but yet if it appear, by ſtrong and pregnant evidence and 


circumſtances, that he had diſcretion to judge between 
good and evil, judgment of death may be given againſt 
him ; for malitza ſupplet etatem ; but herein the circum- 
ſtances muſt be enquired of by the jury, and the infant 
is not to be convict upon his confeſſion. Alſo herein, 
my Lord Hale ſays, that it is prudence after conviction 
to reſpite judgment, or at leaſt execution ; but he ſays, 
that if he be convicted the Judge cannot diſcharge, but 
only reprieve him from judgment, and leave him in cuſ- 
tody till the King's pleaſure be known. 1 Hal. Hit. 

P. C. 25, | i 
£Þ —_ infant within age be infra annos infantie, viz. 
ſeven years old, he cannot be guilty of felony, whatever 
circumſtances proving diſcretion may appear: for ex pre- 


ſumptione juris he cannot have diſcretion, and no aver- 


ment ſhall be received againſt that preſumption. 1 Hal. 
Hiſt. P. C. 27, 28. Plow. 19. a. 

At Bury ſummer aflizes 1948, William York, a boy of 
ten years of age, was convicted before Lord Chief Juſtice 
IVilles, for the murder of a girl of about five years of age, 
and received ſentence of death, But the Chief Juſtice, 
out of regard to the tender years of the priſoner, reſpited 
execution, till he ſhould have an opportunity of taking 
the opinion of the reſt of the Judges, whether it was 
proper to execute' him or not, upon the ſpecial circum- 
ſtances of the caſe 3 which he reported to the Judges as 
follows : the boy and girl were pariſh children, but under 
the care of a pariſhioner, at whoſe houle they were lodged 
On the day the murder happened, the 
man of the houſe and his wife went out to their work 
early in the morning, and left the children in bed toge- 
ther. When they returned from work, the girl was 
miſſing; and the boy being aſked what was become of 
her, anſwered, that he had helped her up, and put on her 
cloaths, and that ſhe was gone he knew not whither ; 
upon this, ſtrict ſearch was -made iii the ditches and. 
pools of water near the houſe, from an apprehenſion that 
the child might have fallen into the water. During ſuch 


3 t ſearch 
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. as he could. 
\ before a neighbouring Juſtice, before whom he repeated 


I. N. F 


ſearch, the man under whoſe care the children were, ob- | 
lerved that a heap of dung near the houſe had been newly 


turned up. And upon an Kr - the upper part of the 


heap, he found the body of | the child, about a foot's 
depth under the ſurface, cut and mangled in a moſt bar- 
barous and horrid manner. Upon this diſcovery, the 
boy, who was the only perſon capable of committing the 


_ fact, that was leit at home with the child, was charged 


with the faCt, which he ftifly denied. When the coro- 
ner's jury met, the boy was again charged, but perſiſted 
{till to deny the fact. Ar length, being cloſely interro- 
gated, he fell to crying, and ſaid he would tell the whole 
truth, He then ſaid, that the child had been uſed to foul 
herſelf in bed ; that the did ſo that morning (which was 
not true, for the bed was ſearched, and found to be clean); 
that thereupon he took her out of the bed and carried her 
to the dung heap; and with a large knife, which he 
found about the houle, cur her in the manner the body 
appeared to be mangled, and buried her in the dung heap; 
placing the dung and ſtraw that was bloody under the 
body, and covering it up with what was clean ; and 
having ſo done, he got water and waſhed himſelf as clean 
The boy was the next morning carried 


his confeſhon, with all the circumſtances he had related 
to the coroner and his jury. The Juftice very prudently 
deferred proceeding to commitment, til] they boy ſhould 
have an opportunity of recolleCting himſelf. Accord- 
ingly he warned him of the danger he was in, if he 
ſhould be thought guilty of the ſaCt he ſtood charged with, 


and admoniſhed him not to wrong himſelf; and then or-. 


dered him into a room ; where none of- the crowd that 
attended ſhould have acceſs to him. When the boy had 
been ſome hours in the room ; where victuals and drink 
were provided for him, he was brought a ſecond time before 
the Juſtice, and then he repeated his former confeflion : 


upon which he was committed to gao], On the trial 


evidence was given of the declarations before mentioned 
to have been made before the coroner and his jury, and 
before the Juitice ; and of many declarations to the ſame 
purpoſe, which the boy made to- other people after he 
came to gaol, and even down-to the day - of his trial. 
For hs con{tantly told the fame ftory in ſubſtance, com- 
monly adding that the devil put him upon committing 


- the fact. Upon this evidence, with fome other circum- 


ſtances tending to corroborate the confeſſion, he was 
convicted. Upon this report of the Chief Juſtice, the 
Judges having taken time to conſider of it, unanimouſly 
agrecd, 1. 'That the declarations {tated in the report were 
evidence proper to be left to the jury. 2. That ſuppoſing 
the boy to have been guilty of this fat, there are ſo many 
circumſtances ſtated in the report which are undoubtedly 
tokens of what Lord Chief Juſtice Hale ſomewhere calleth 
a miſchievous diſcretion, that he is certainly a proper ob- 
ject for capital puniſhment, and ought to {Fer For it 
would be of very dangerous conſequence to have it 


thought, that children may commit ſuch atrocious crimes | 


with impunity. 'There are many crimes of the moſt 
heinous nature, ſnch as in the prefent caſe the murder of 
young children, poiſoning parents or maſters, burning 
ouſes, and the like, which children are very capable of 
committing, and which they may in ſome circumſtances 
be under ſtrong temptations to commit z and therefore, 
though the taking away the life of a boy of ten years old 
may ſavour of cruelty, yet as the example of this boy's pu- 
niſhment may be a means of deterring other children from 


the like offences, and as the ſparing this boy merely on 


account of his age will probably have a quite contrary 
tendency, 1n juſtice to the public, the law ought to 
take its courle, unleſs there remaineth any doubt touch- 
ing his guilt. ln this general principle all the Judges con- 
curred. But two or three of them out of great tender- 
nels and caution, adviſed the Ch. Juſt. to fend another 
reprieve for the priſoner ; ſuggeſting, that it might poſlibly 
appear on farther inquiry, that the boy had taken this 
matter upon himfelf at the inſtigation of ſome perſon: or 
other, who hoped by this artifice to ſcreen the real -of- 


fender trom jultice. Accordingly, the Chief Juſtice did. 


grant one or two more reprieves ; and defired the Juſtice, 


1 N'Þ 


who took the boy's examination, and alſo ſome othes 


priſoner to the juſtice of the law at the expiration of the 
laſt, But before the expiration of that reprieve, execy. 
tion was reſpited til] farther order, by warrant from one 
of the Secretaries of State. And at the fummer aſlizes 
1757, he had the benefit of his Majeſty's pardon, upon 
condition of his entering immediately into the ſea-ſervice, 
Fofler's Crown Law 70. 


2. Who are to be conſidered as minors; and how far the 
law regards and takes notice of infants in ventre ſa mere, 

'The privilege of infancy docs not extend to the King ; 
for the political rules of government have thought it ne. 
ceilary, that he who 1s to (govern and manage the whole 
kingdom, ſhould never be conſidered as a minor, inca- 
pable of governing himſelf and his own affairs. Co. Lit, 
43- Dyer 209. b. | 

Therefore if the King within age make any leaſe or 
grant, he is bound preſently, and cannot avoid them, 
either during his minority, or when he comes of full age. 
Plow. 213. a. $ Co. 27. 7 Co. 12. 

So if the King conſent to an aCt of Parliament during 
his minority, yet cannot after avoid this a@ ; becauſe 
the King, as King, cannot -be a minor; for ag 
King he is a body politic, Co. Litt. 43. 1 Rell. Abr, 

28, | 
; Alfo the aCts of a mayor and commonalty ſhall not be 
avoided, by reaſon of the nonage of the mayor. Cre. Car. 
$57. 5 Co. 27, 


not above ten years of age, in the cuftody, and in the fa- 
mily of another nobleman, who may and doth retain 
chaplains, yet he may qualify chaplains to be diſpenſed 
withal to hold two benefices with cure in like ſort as if 
he was of full age. 4X Co. 119. Comp Incumb. 22. © 

An inſant in gavelkind tha!l have his age, and all 
other privileges of the imfant at Common Law ; becauſe 
though he hath: the privilege of altenation at fifteen, yer 
that doth not take from him any privilege he had before 
at Common Law. Roll. Abr. 144. | 

A baſtard being impleaded ſhall have his age ; for the 
dilatory plea mult be determined before the pleas in chicf 
can come: on ; fo that the plea of infancy will ſtay the 


baſtard. Co. Litt. 244. 6. | | 

- A child in ventre ſa mere may be appointed executor, 
or may take a legacy ; alſo if there are two or more 
at a birth, they ſhall be joint executors or joint legatees 
of the thing bequeathed ; for the Civil Law, for the be- 
nefit of the infant, reputes a child in his mother's womb 
in the ſame condition as if it were born, Gogolph. Orph. 
Leg. 102. | YE 

If there be baſtard ezgne and mulier priſne, and the 
baſtard enters, and dies ſeiſed, his iſſue ſhall inherit the 
lands, and exclude the multer for ever ; but in this caſe if 
the baſtard had died leaving iſſue 77 ventre ſa mere, and the 
mulier had entered, and then a ſon is born, . yet cannot 
he enter upon the mulier : and herein our law differs 
from the Civil Law ; for our law requires an immediate 
deſcent, which cannot be before the perſon is i e/; alſo 
by our law the freehold cannot be in abeyance. ' Co. Lit. 
244» | | ws 
' It appears to have been a matter of much controverſy, 
whether a deviſe of lands to an infant in ventre ſa mere 
be good, becauſe not in being to take at the time of the 
death of the deviſor ; and fince, as ſome ſay, by the de- 
viſe the perſon is to take immediately after the death of 
the deviſor, the freehold cannot be put in abeyance, by 
the aCt of the parties ; but others hold, that ſuch deviſe, 18 
good, though the infant be not zz ee at the death of the 
deviſor, and that the freehold ſhall not be in abeyance, 
but ſhall deſcend to the heir at law in the mean time, 
1t Hen. 6. 13. Bro. Deviſe 22. Moor 177, 637'. 2 
Bulſ. 273 Cro. Eliz. 423. 1 Lev. 135. 1 Side 153: 


Raym. 103. 1 Keb. 85, 1 Salk, 221, 2 Mid. 9. 


But 


perſon in whoſe prudence he could confide, to make the 
ſtricteſt inquiry they could into the affair, and make re. 
Port to him. At length he received no farther light, 
determined to ſend no more reprieves, and to leave the 


Although a duke, earl, or the I:ke, be but a minor, or - 


ſuit, before it can be inquired whether he is or is not a 
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But however all the books agree in this, that a deviſe 
to an infant when he ſhall be born, or when God ſhall 
:ve him birth, is good as an executory deviſe, and that 
the frechold ſhall deſcend to the heir at law in the mean 
time. 1 Sid. 153+ 1 Lev. 135. Raym., 163. $8. C. Snow 
and Cutler. |; | | ; 
'& it is clear, that if land be deviſed for life, the re- 
mainder to a poſthumous child, that this is a good con- 
tingent remainder ; becauſe there is a perſon in being to 
take the particular eltate ; and if the contingent remainder 
veſts during the continuance of the particular eſtate, or 
eo in/lante that it determines, it 1s ſufhcent. Afzor 637, 
Church and Wiat. 3 Lev. 408. 4 Mod. 359. 1 Salk, 
227. Carth. 30g. Reve and Long ; and tice 10 & 11 
Jy. 3. cap. 16. and Bivmanders. | | 
Alſo it ſeems agreed, that a man may ſurrender copy- 


hold lands immediately to the uſe of an infant mn wvertre 


a mere ; for a ſurrender is a thing executory, and nothing 
veſts before admittance; and therefore if there be a perſon 
to take at the time of the admittance, it is ſufficient, and 
not like a grant at Common Law, which putting the eſtate 
out of the grantor mult be void, it there be no-body to 


take. 1 Roll. Rep. 109, 138. 2 Bul/. 273.. Co. Copyh. g. 


and fee Moor 637». | ; 
If an uſurpation be had on one 7 wentre ſa mere ; at 

the next turn after his birth, he ſhall be relieved on the 

ſtatute of //e/im. 2. cap. 5. Heb. 240. | 


3- How infancy is to be tried ; of what public offices and 
truſts an infant 7s capable; and of what things he 1s capable 
wr his czun advantage. 

Infancy is to be tried by the inſpeCtion of the court, or 
by jury : and herein it is laid down as a rule in fome 
books, that whereſoever it is alleged upon the pleading, 
that the party was and yet is under ape, there it ſhall be 
tried by inſpeCtion ; but where the infant is of full age 
at the time of the plea, there it ſhall be tried per pars. 
3 Lev. 142. 1 Sid, 3214 1 Keb. 796. Cro. Jac. 59. 

81, | . | 
F But here we muſt obſerve, that as to judicial aCts, or 
aQts done by an infant in a court of record, and which 
he is allowed to avoid, the trial thereof muſt be by in 
ſpection ; and thercfore if an infant levies a fine, he mult 
reverſe it by writ of error; and this mult be brought dur- 
ing his minority, that the court may by inſpeCtion de- 


| termine the age of the infant; but the judges, as by 


adjuntta, may in ſuch cafes inform themſelves by wit- 
nefſes, church books, &c. Co. Lit. 380. Moor 756. 
2 Rol, Abr. 15, 2 Inſt. 483 2 Bulf. 320. 12 Co 
122, Fe 

If an infant brings a writ of error to reverſe a fine 
for his non-age, and, after inſpetion and proof of in- 


_ fancy by witneſſes, dies before the fine is reverſed ; his 


heir may reverſe it ; becaufe the court having recorded 
the non-age of the conuſor, ought to vacate his contract 
when he appeared to be under a diſability at the time he 
oy into it,, Co. Lit. 380. Moor 884. Keckwick's 
aſe, | CET 

An infant acknowledged a fine, and the conuzees 
omitting to have the fine ingroſſed till he came of age, 
m order to prevent the infant from bringing a writ of 
error ; yet the court upon view of the conuzance pro- 
duced by the infant, and upon his prayer to be inſpeQed, 
and his age examined, recorded his non age, to give him 
the benefit of his writ of error, which he muſt otherwiſe 
loſe, his non-age determining before the next term. 
Acor 189. & vide Cro. Fac. 230, 231. 

_ Soif an infant ſuffer a common recovery by appearing 
in perſon, this mult be reverſed during his minority by 
inſpeCtion of judges. : 

But it is ſaid, that if an infant ſuffers a recovery, in 
which he appears by attorney, he may reverle it after his 
full age, as it may be diſcovered whether he was within 
age when the recovery was ſuffered ; becauſe it may be 
tried fer pars whether the warrant of attorney was made 
by him when he was an infant. 1 Sid. 321. 1 Lev. 
142, 
| Ttis ſaid, that in all caſes where the party pleads that 


be was within age at B, and alledges a place, that there 
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the trial may be well enough where it is alledged; where 
no place 1s alledged, there in perſonal aQions where the 


writ is brought, and in real actions where the right, of 


the land depends upon infancy, there the trial is to be 
where the land lies, and if not, where the aQtion is 
brought. S#in. 10, 11. Cro, Eliz. $18, S. P. h 
An infant entered into a recognizance of 1007. as bail 
to F. S$. which became forfeited, and he taken in execu- 
tion ; whereupon he brought an audita guerela , ſug- 
gelting his infancy, and the writ being brought into 
court, he appeared 1n propria perſona; and it was moved, 
that he might be inſpeCed, and his witnefles examined ; 
and thereupon his mother peremptorily depoſed, that at 
that very time he was twenty years old, and no more, 
and a maid ſervant gave circumſtantial evidence to the 
lame purpoſe; and it was moved, that he might be 
bailed : but per curian, It is a matter of diſcretion either 
to admit him'to bail, or to refuſe it, he being in execu- 
tion ; but if he had brought his audita querela before he 
had- been taken in execution, he muſt have had a /uper- 


ſedeas of courſe; and the court would not bail him, though 


the long vacation was near, bur required the evidence to 
be ſtrengthened by a copy of the regiſter where he was 
born, which being in Yerkfhire, he appeared again in 
Michaelmas term in cuſtody, and a copy of the regiſter 
was. produced and {worn to be a true copy, and the 
mother and the maid being again ſworn, and all agreeing 
in the ſame thing, he was diſcharged by the court, Carth, 
278. Trin. 5 W.7, Lloyd v. Eagle. 

As to what offices and truſts an infant is capable ; he 
ſeems capable of ſuch offices as do not concern the admi- 
niſtration of juſtice, but only require ſkill and diligence; 
and there it ſcems he may either exerciſe himſelf when 
of the age of diſcretion, or they may be exerciſed by 
deputy ; ſuch as the offices of park-keeper, foreſter, 
gaoler, &c. Priow. 379, 381. 9 Co. 48, 97. See 
Qffices; | 1 

But it 1s ſaid, that an infant is not capable of the 
ſtewardſhip of a manor, or of the ſtewardſhip of the 


| courts of a biſhop; becauſe by intendment of law he 


hath not ſufticient knowledge, experience, and judgment 
to uſe the office, and alſo becauſe he cannot make a de- 


puty. Cz. Lit. 3. b, 1 Rol. Abr, 731. 2 Rot. Abr. 153. 


March 41, 43. Gro. Eliz. 636. Cre. Car. 556. 

An infant cannot be an attorney, bailift, faftor or re- 
ceiver. F,N.B. 118. 1 Rol. Abr., 117. Co. Lit, 172. 
Cro. Eliz. 637. NY 


If an infant, being maſter of a ſhip at St. Chriftopher's 


beyond ſea, by contratt with another, undertakes to 
carry certain goods from S&t, Chriſtopher's to England, 
and there to deliver them ; but does not afterwards de- 
liver them according to agreement, but waſtes and con- 
ſumes them, he may be ſued for the goods in the court 
of Admiralty, though he be an infant; for this ſuit is 
but in nature of a detinue, or trover and converſion at 
the Common Law. 1 Rel. Abr. 530. FPurnes and Smith, 
and a prohibition denied to the court of Admiralty. 


If an infant keeps a common inn, an aCtion on the | 
caſe upon the cuſtom of inns will not lie againſt him, 


t Rol. Abr. 2, Carth. 161. cited. 


So if an infant draws a bill of exchange, yet- he ſhall 


not be liable on the cuſtom of merchants, but he may 
plead infancy in the ſame manner that he may to any 
other contract of his. Carth. 160. //illiams v. Harriſon, 
Adjudged on demurrer.  _ 

An infant cannot be a juror ; and it is ſaid by F7:bar!, 
that by the wiſdom of the Common Law a perſon under 
forty-two could not be on a trial de @tate probanda, be- 
cauſe he then tried a matter which might have happened 
before he was twenty-one. Hob. 325: 

An infant, or one under the age of twenty-one years, 
cannot be eleted a member of the Houſe of Commons ; 
nor can any Jord of Parliament fit there until he be of 
the full age of twenty-one years. 2 nfl. 47. 

An infant is capable of inheriting, for the law pre- 
ſumes him capable of property ; alſo an infant may pur- 


chaſe, becauſe it is intended for his benefit, and the free- 


hoid is in him till he diſagree thereto, becauſe an agree- 
ment is preſumed, it being for his benefit, and becauſe the 
| freehold 
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frechoid cannot he in the grantor contrary to his own act, 
nor can bz in abeyance, for then a ſtranger. would not 
know againſt whoin to demand his right; and if at his 
full age the infant agrees to the purchaſe, he cannot 
alterwards avoid it ; but if he dies during' his minority. 
his heirs may avoid it; for they ſhall not be bound by 
the contracts of a perſun who wanted capacity to con- 
traQt. Co. Lit. 2. 8. 2 Inft. 203. 

It an infant takes a leaſe for years, rendering rent, if 
he enters upon the land he ſhall be charged with an 
action during his minority, becauſe the purchaſe is 
intended for his benefit; but he may wave tne term, 
and not enter, and if more rent be reſerved upon the 
leaſe than the land is worth, he may avoid it. 2 Bul/. 


If an infant be lord of a copyhold manor, he may 
grant copyholds uotwithſtanding his non-age ; for thefe 


eſtates do not take their perfeCtion from the intereſt or 


ability of the Jord to grant, but from the cuſtom of the 
manor, by which they have been demiſed, and are de- 
miſable time out of mind. 4 Co. 23. b. C9. Copyto.der 
79, 107. Noy 41. B Co. 65. | w_ 

An infant may preſent to a church; and here it 1s 
ſaid, that this muſt be done by himſelf, of whatſoever 
age he be, and canyot be done by his guardian, for the 
guardian can make no advantage thereof, and conſe- 
quently has nothing therein whereby he can give an ac- 
count, and therefore the infant himſelf ſhall prefent. Cz. 


Lit. 17. b. 89. a. 29 Ed. 3. 5. 3 1nft. 156. 


4. Of the acts «f infants as they are good, void, or void- 

able, viz. contracts for neceſſaries, judicial als, and atis in 
118, 

Contratts for neceſſaries. Here we muſt obſerve, that, 
ſtrictly ſpe. king, all contraQts made by infants are either 
void or voidable, becauſe a contract is the aCt of the un- 
derſtanding, which during their ftate of infancy they are 
preſumed to want ; yet civil ſocieties have fo far ſupplied 


that defe, and taken care of them, as to allow them 


to contract for their benefit and advantage, with power, 
in molt caſes, to recede from and vacate it when it may 
prove prejudicial to them ; but in this contract for ne- 


ceflaries they are abfolutely bound, and this likewiſe 1s in 


benignity to infants, for if they were not allowed to bind 
themiclves for neceſlaries, no body wovld truſt them, in 
which caſe they would be in worſe circumſtances than 
perſons of full age. 10 . 6. 14. 18 £d.q. 2. 1 
Rol. Abr. 529. __ | | 

Therefore it is clearly agreed by all the books that 
ſpeak of this matter, that an infant may bind himſelf to 
pay ſor his neceffary meat, drink, apparel, neceffary phy- 
tic, and ſuch other neceflaries, and likewiſe for his good 
teaching and inſtruction, whereby he may probt himſelf 
afterwards. Co. Lit. 172. a. &c. on 

But it muſt appear that the things were aCQtually ne- 
ceſſary, and of reaſonable prices, and ſuitable to the in- 
fant's degree and eftate, which regularly mult be left to 
the jury ; but if the jury find that the things were ne- 
cefſarics, and of reaſonable price, it ſhall be preſumed 
they had evidence for what they thus hhnd ; and they need 
not find particularly what the necefferics were, nor of 
what price each thing was; alſo if the plaintiftt declares 
for other things as well as neceffaries, or alledges too high 
a price for thoſe things that are neceſſary, the jury may 
conſider of thoſe things that were really neceflzries, and 
of their intrinſic value, and proportion their damages 
accordingly. Cro. Jac. 360. 2 Ro!. Rep. 144. Poph, 
151. Paim. 361. Goulſ. 168, Godb. 219. 1 Leon, 
14. 


If an infant promiſes another, that if he will find| 


him meat, drink, and waſhing, and pay for his ſchooling, 
that he will pay 7 /. yearly, an aCtion upon the caſe lies 
upun this promile ;z for learning 1s as neceſſary as other 
th.ngs, and though it is not mentioned what learning this 
was, yet it ſhall be intended what was fit for him, til] 
it be ſhewn to the contrary on the other part; and 
thouzh he to whom the promiſe was made does not in- 
ſtruct him, but pays another for it, the promiſe of re- 
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payment thereof is good ; and it appears that the lea. 
ing, meat, drink, and waſhing could" not be afforded to: 
a leſs ſum than 7/. 1 Rel. Abr, 729. Palm. 528, | 
Jon. 182. S$, Ci Pickering di Gunings adjudged on a mo- 
tion on an arreſt of judgment. kl | 

Aſſumpjit for labour and medicines in curing the &. 
fencant of a di{temper, &c. who pleaded infra etaten 
vieinti & unius annorum ; the plaintiff replied, it was for 
necefſaries generally; and upon a demurrer to this replica. 
tion, it was objected, that the plaintiff had not aſſigned in 
certain how or in what manner the medicines were ne. 
cefſary ; but it was adjudged, that the rep'ication in this 
general form was good, Carth. 110. Auggins and Wijce 
nan. 

If an infant be a mercer, and hath a ſhop in a town, 
and there buys and ſells, and he contracts to pay a cer. 
tain ſum to 7. S. for certain wares fold to him by F. 8. 
to reſell, yet he is not chargeable upon this contraCt , 
for this trading is not immediately neceſſary ad vidium tz 
ve/lttum ; and if this were allowed, infants might be in- 
finitely prejudiced, and buy and fell, and live by the 
loſs. 1 Rel. Abr. 729. Cro. Fac. 494. 2 Rol. Reg, 
45. 8. C. adjudged between Hi and Whittingham. 

And as the contract of an infant for wares, for the 
neceſlary carrying on his trade whereby he ſublilts, Cai] 


not bind him, fo neither ſha}l he be liable for money 


which he borrows to lay out for neceflaries ; and there. 
fore the lender muſt, at his peril, lay it out for him, or 
ſee that it is laid out in neceflaries. 5 Mod, 368, ; 
Salk. 386, 387. _ | 
As in debt under a ſingle bill, the defendant pleaded 
that he was within age; the plaintiff replied, that it was 


fendant rejoined, that the money was lent him to ſpend 
at pleaſure ; abſque hoc, that it was lent him for neccfli- 
ries; and iſſue hereupon was found for the plaintiff, who 
had judgment in C. B. but was reverſed in B. R. on a 
writ of erior; for the iſſue only being, whether this 
money was Jent the infant for neceſſaries, not whether 
it was laid out in neceſlaries, it cannot bind the infant 
which ever way it is found ; for it might have been bor- 
rowed for neceſſaries, and laid out in a tavern ; ard the 
law will not intruſt the infant with application and laying 
of it out. 1 Saik. 386. Earl v. Peate. | 
50 if ore lends money to an infant, who aQually lays it 


ſubject him to an aCtion ; for it is upon the lending that 
the contract muſt ariſe, and after that time there could 
be no contract raiſed to bind the infant, becauſe after that 
he might waſte the money, and the infant's applying it 
afterwards for neceflaries will not, by matter ex po/! fas, 
intitle the plaintiff to an aCtion. 1 Salk, 279. 

Although an infant ſhall be liable for his neceſſaries, yet 


j.1f he enters into an obligation with a penalty for payment 


thereof, this ſhall not bind him ; for the entering into a 
penalty can be of no advantage to the infant, Cro. E!iz. 
920. Acor 679. pl. 929. Co. Lit. 172. 1 Roll. Abr. 
729. 
It is alſo ſaid, that an infant cannot, either by parol 
contract or a deed, bind himſelf, even ſor necefſaries, in a 


unreaſonable price for neceilaries, that would nut bind 
him ; and that therefore it may be ſaid, that the contratt 
of an infant for neceſlaries, guatenus a contra, does not 
bind him any more thay his bond would ; but only fince 
an infant muſt live as well as a man, the law gives a 
reaſonable price to thoſe who furniſh him with neceſflaries. 
Caſes in Law and Equity 85. 

Yet it hath been adjudged, and is admitted in ſeveral 
other books, that if an infant contracts for neceſlaries, 
and enters into a ſingle bill for payment, that this ſhall 


bind him, and that an :Ction of debt will lie on ſuch ob* 


ligation. 1 Lev. 86. Rufjel and Lee, adjudged.' 1 Kthe 

382, 416, 423. $. C. Co. Lit. 172. 8. P. 76 
50 an infant may bind himſelf in an afſump/it for pay* 
ment of neceſſaries, and an aCtion upon the cale lies againſt 
him upon the promiſe (or this, but in nature of an ow 
0 


for neceſſaries, viz. 101, for cloaths, and 15/. money lent 
pro & erga his neceſlary ſupport at the Univerſity; the de- 


out in neceſſaries, yet this will not bind the infant, nor_ 


ſum certain ; and that ſhould an infant promiſe to give'an 
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of debt ; and therefore where debt lies, an aCtion on the 


:es againſt him. 1 Roll; Abr. 729. Noy Bs. 
ne gd FAnd fee Bulf 188. 1 Roll, Rep. 382 
Alſo it ſeems clear, that if an infant becomes indebted 
ſor neceſſaries, and the party takes a bond from the in- 
fant, that this ſhall not drown the ſimple contract, be- 
cauſe the bond has no force. Cro. Eliz. 920. : 
But it is agreed, that an nf/imul comput {ſet wiil not lie 
againſt an infant, though it be for neceſlaries ; for he not 
having diſcretion, is not to be liable to falſe accounts. 
Co. Lit. 172. Lambs t6bg. Noy 87. , 


[f an infant comes to a (tranger, who inſtruQts him in 


learning, and boards him, there is an implied contract in. 
law, that the party ſhall be paid'as much as his board 
and ſchooling are worth 3 but if the infant, at the time 
of his going thither, was under the age of diſcretion, or 
if he were placed there upon a ſpecial agreement with 
ſome of the chil4's friends, the party that boards him has 
no remedy againſt the infant, but muſt refort to them 


with whom he agreed for the infant's board, &c. Allen 


4. Duncemb and T ickeridge. _ 

Judicial atts, or atts dine in a court of record, As to 
judicial acts, and aCts done by an. infant in a court of re- 
cord, they regularly bind the infant and his repreſentatives. 
with the following ſavings and exceptions; as if an infant 
levies a fine, though the, Judges ought not to admit the ac- 
knowledgment of one under that diſability, yet baving 


| once recorded his agreement as the judgment of the court. 
it ſhall for ever bind him and his repreſentatives, unleſs. 


he reverſes it by writ of error, which muſt be brought by 
him during his minority, that the court by inſpection 
may determine his age. Cz. Lit. 380. Moor 76. 2 
Roll. Abr. 15. 2 In/?, 483. 2 Bulſ. 320. 12 Co. 122. 
Yelv. 115. 3 Mod. 229. 

So if an infant levies a fine, he is enabled by law to 
declare the uſes thereof, and if he reverſeth not the fine 
during his nonage, the declaration of uſes will ſtand good 
for ever ; for though that be a matter 7 pats, and all ſuch 
aQts an infant may avoid at any time after his full age, if 
he do not conſent, yet being made in purſuance of the 
fine levied, which fine muſt ſtand good for ever (unleſs 
reverſed in the manner as had been mentioned), fo will 
the declaration of uſes too. 2 C2. 58. a. 10 Cn. 42. 


Mir 22. Dalſ 47. 2 Leon. 159. Goulſ. 13. 1 Fones 


399. Winch. 103. LE 

[If there be tenant for life, the remainder to an infant 
in fee, and they two join in a fine, the infant may bring 
a writ of error, and reverſe the fine as to himſelf ; but it 
ſhall ſtand good as to the tenant for life, for the diſability 
of the infant ſhall not render the contract of the tenant 


for life, who was of full age, inefſeQtual, 1 Leon, 115, 


317. 2 Sid. 55. 2 Fcones 162. 

If an infant brings a writ of error to reverſe a fine for 
his nonage, and his nonage, after inſpe&ion, is recorded 
by the court, but before the fine reverſed he levies another 
fine to another, the ſecond fine ſhall hinder him from 
reverſing the firſt ; becauſe the ſecond having entirely 


barred him of any right tothe land, mult alſo deprive | 


him of all remedies which would reſtore him to the land. 
1 Roll. 4br, 588. | 2% 


It an infant levies a fine, and the conuzee renders to 


bim either for life or in tail, it is ſaid that he ſhall have 
no writ of error to avoid this fine ; becauſe the reverſal 
of the fine being only to reſtore him to the land he parted 
with by the fine, it would be fruitleis to give him a writ 
of error, fince he could not thereby be reſtored to the 
land which the fine itſelf, which he would endeavour to 
reverſe, had before given him. Mor 74. but quare. 

_ As to recoveries ſuffered by infants, when theſe were 
improved into a common way of conveyance, it was 
thought reaſonable that thoſe, whom the law had judged 
incapable to a& for their own intereſt, ſhould not be 


bound by the judgment given in recoveries, though it was 


the ſolemn at of the court ; for where the defendant 
gives way to the judgment, it is as much his voluntar 

act and conveyance, as if he had transferred the land by 
livery, or any Other aCt zz paris; and therefore if an infant 
ſuffers a recoyery, he may reverſe it as he may a fine, by 


writ of error, during his minority : nd this was formerl 
VR ore d 


3: 
taken to be law, as well where the infant appeared by 
guardian as by the attorney, or in perſon ; but now the 
diſtinftion turns upon this point, that if an infant iuffers 
a recovery in perion, it is erroneous, and he may reverſe 
it by wiit of error ; but even in this caſe the writ of error 
muſt be brought during his minority, that his infancy 
may be tried by the inſpeCtion of the caprt ; for at his 
full age it becomes obligatory and unavoidable ; but in 
caſes of neceſſity the court has admitted the infant to 
appear by guardian, and to ſuffer a recovery, or come in 
as a vouchee ; but this too js ſcl4om a lowed by the court, 
unleſs it be upon emergencies, when it tetids to the im- 
provement of the infant's affairs, or when lands of equal 
value have been ſettled on him, and when he has had 
the King's privy ſeal for that purpoſe ; and thoſe reco- 
veries have been allowed and ſupported by the Judges, 
and the infant could not ſet them aſide or ſhake them ; 
belides, if ſuch recoveries be to the prejudice of the in- 
fant, he has his remedy for it againſt his guardian, and 
may reimburſe himſelf out of - his pocket to whom the 
law had committed the care of him. 1 Rel. Abr. 731, 


Cro. Eliz. 471, Heb. 196, 197. Cro. Car. 307. 2 
Bulſ. 2.35, 1 Sid. 321, 322. 1 Lev. 142. 2 Sand. 94. 
1 Vern. 461. 2 Salk. 567. | 

Partition by writ De partitione facienda binds infants, 
becaule by judgment in a court of juſtice, to which no 
partiality can be imputed. Co Lt. 171. b, 

If an infant acknowledge a recognizance or ſtatute, it 
is only voidable; and the infant at his peril muſt avoid 


writ of error during his minority ; for ſuch conveyances 
or other acts of record become obligatory and unavoid- 
able, if they be not ſet afide before the infant comes of 
age; the reaſon is, becauſe theſe contracts being entered 
into under the inſpection of the Judge, who is ſuppoſed 


ability, but muſt reverſe them by a judgment of a ſupe- 
rior court, who by infpeCtion has the ſame means to de- 
termine whether the inferior juriſdiction has done right, 
that firſt received the contract. Avor, pl. 206. 2 Inft. 


Co. 43. a. 

If an infant bargain and ſell his Iand by deed indented 
and inrolled, yet he may plead nonage; for notwith- 
ſtanding the ſtatute 27 Hen. 8 cap. 16. makes the in- 
rolment in a court of record neceſſary to complete the 
conveyance, yet the bargainee claims. by the deed as at 
Common Law, which was, and therefore is {till deſea- 
ible by nonage. 2 nfl. 673. 

Afts in pais. Infants are regularly allowed to reſcind 
and break through all contracts in pars made during mi- 
nority, except only ſor ſchooling and neceflaries, be they 


of 1s, the indulgence the law has thought fit to give in- 


tion in their contracts and tranſactions with others, and 
the care it takes of them in preventing their being im- 
poſed upon or over-reached by perſons of more years 
and experience. 39. Ed. 3. 20. b. 1 Rol. Abr. 729. 
Co. Lit, 172, 381. | | 

And for the better ſecurity and proteCtion of infants 


| herein, the law has made ſome of their contraCts abſo=- 


lutely void; 2. e. all ſuch in which there is no apparent 
benefit, or ſemblance of benefit, to the infant ; but as to 
thoſe from which the infant may receive benefit, and 
which were entered into with more ſolemnity, they are 
only voidable ; that is, the law allows them when they 
come of age, and are capable of conſidering over again 
what they have done, either to ratify and affirm ſuch con- 
tracts, or to break through and avoid them. Cro, Car. 
502. 1 Fones 405, 3 Mod. 310. 

Hence it hath been agreed, that an infant may pur- 
chaſe, becauſe it is intended for his benefit, and that at 
his full age he way either agree or diſagree to the ſame, 
Co. Lit. 2, 8. 2 Fern. 203. 

Alſo the feoffment of an infant is not void, but only 
voidable, not only becauſe he is allowed to contraQt for 


his benefit, but becauſe m there ought to be ſome att 
3 < 


742. Co. Lit. 381. b. 2 Roll. Abr. 3295. 10 Co. 43. a. 


them by audita guereia, as he muſt a fine or recovery by 


to do right, the infant cannot againſt them aver his diſ- - 


483, 673 Cv. Lit, 380, Kelw 10. Reg. 149. 10 


never ſo much to their advantage; and the reaſon here- _ 


fants, who are ſuppoſed to want judgment and diſcre- 


of 


I N F 
ot Hotoriety to reſtore the poſſeſſion to him; equal to that 
which transferred it from him. Co. Lit. 380, Dyer 
04. 2 Rol. Abr. 572. 4 Co. 125. a. 

'Therefore if an infant make a feoffment and livery in 
perſon, he ſhall have no afliſe, &c. but muſt avoid it 
by entry; for it is to be preſumed in favour of ſuch ſo- 
lemnity, that the aſſembly of the pais then preſent would 
have prevented it, if they had perceived his nonage, and 
therefore. the feoffment ſhall continue till defeated by en- 
try, which is an a&t of equal notoriety. 8 Co. 42. Bro. 
tit. Diſſetſin 63. | 

But if the infant had made a letter of attorney to de- 


liver ſeiſin, he might have an aſliſe, &c, becauſe the 
| Jetter of attorney, like all other aQs or agreements made 


by an infant to his prejudice, muſt be void ; and there- 


fore whoever claims under it, or by virtue of its autho- 


rity, muſt be a wrong doer. 2 Kol, Abr, 2. Noy 130. 
Palm. 237. 

Alſo as to the aCts of infants being void or voidable, 
there is a diverſity between an aCtual delivery of the 
thing contraQted for, and a bare agreement to deliver it 


only ; that the firſt is vuidable, but the laſt abſolutely |] 


void; as it an infant deliver a horſe for a ſum of money 
with his own hands, this 1s only voidable, and to be re- 
covered back in an aCtion of accoynt. Perk. ſed. 12, 
19. 1 Ri. Abr. 730. 2 Rol. Rep. 408. Latch 10. 
But if an itufant agrees to give a horſe, and does not 
deliver the horie with his hand, and the donee tike the 
horſe by force ot the giſt, the infant ſhall have an action 
of treſpaſs; ſor the grant was merely void. Perk. /ed2. 
22, 19. 1 Mod. 137. 


In treſpaſs guare vi & armis inſultum fect, & totum 


 erinem capitis ifſins Ann abſcindit, the defendant, as to 


all the treſpaſs preter tonſuram crints, pleads Not guilty, 
and as to that, pleads, that the plaintiff was of the age 
of ſixteen years, and for a certain ſum of money /cen- 
tiavit the defendant duas uncias crinis difle Anne de- 
tondere & abſcindere ; and upon the demurrer to this plea, 
the court held, that the contract was abſolutely void, 
and conſequently the tonſure unlawtul, and gave judg- 
ment accordingly for the plaintiff. Afich. 26 Car. 2. 
Anna Sechroghun per Guardianum v. Stuartſon. 3, Keb, 369, 
S, C. i 

And as an infant is not bound by his contraC&t to de- 
liver a thing, ſo if one deliver goods to an infant upon 
a contract, &c. knowing him to be an infant, he {hall 
not be chargeable in trover and converſhon, or any other 


action for them ; for the infant is not capable of any. 


contraCct but for neceſſiries, therefore ſuch delivery is a 

ift to the infaut ; but if an infant without any contract 
wilſully takes away the goods of another, trover lies 
againſt him ; alſo it is ſaid, that if he take the goods 
under ptetence that he is of tujl age, trover lies, becauſe 
it is a wilful and fraudulent treſpaſs. 1 Sid. 129, 1 
Lev. 169. 1 Neb. 905, 913- 

Alfo it ſeenrs, that if an infant, being above the age of 
diſcretion, be guilty of any fraud in athrming himlelf to 
be of fu!l age, or if by combination with his guardian, 


Ef. he make any contract or agreement with an intent 


afterwards to elude it, by reaſon of his privilege of in- 
fancy, that a court of equity will decree it good againſt 
him according io the circumſtauces of the fraud ; but in 
what caſes in particular » court of equity will thus exert 
itſelf is not eaſy to det: ine. Vide 1 Vern. 132, .2 
Sera; 234; 126 ::: | 

Alſo notwithilznding the diſability of an infant to 
contract, by the 7 Ari. cap. 19. It is enacted, 5 That 
it ſhail and may be lawful for any perſon under the age 
of twenty years, by the direCtion of the High Court of 
Chancery, or the court of Exchequer, ſignified by an 
order made upon hearing all parties concerned, on the 
petition of the perſon or perſons for whom ſuch infant or 
infants ſhall be ſeiſed or poſſeſſed in truſt, or of the 
mortgagor or mortgagors, or guardian or guardians of 
ſuch infant or infants, or perſon or perſons intitled to 
the monies ſecured by or upon any lands, tenements, or 
hereditaments, whereof any infant or infants are or ſhal] 
be ſeiſed or poſſeſſed by way of mortgage, or of the per- 


ſon or perſons intitled to the redemption thereof, to con- 


vey and aſſure any ſuch lands, tenements, or hereditimeyts 
in ſuch manner as the ſaid court of Chancery, or the 


tained, direCt, to any other perſon or perſons; and fych 


laid, ſhall be as good and effeQtual in law to all intents 
and purpoſes whatſoever, as if the faid infants 
infant were, at the time of making ſuch conveyance 
or aſſurance, of the full age of twenty-one years any 
a bf : ha 

And it is farther enaQted by the ſaid ſtatute, &« Thy 
all and every fuch infant and infants, being only truſtee 
or truſtees, mortgagee or mortgagees, as: aforeſaid, ſ;,j1 
and may be compellable, -by ſuch order ſo as zforeſaiq 
obtained, to make ſuch conveyance and conveyances, af- 
lurance or aſſurances, as aforeſaid, in like manner as tryf. 
tees or mortgagees of full age are compellable to cony 
or aſſign their truſt, eſtates, or mortgages.” 

How an infant is to bind himſelf by a contra& t» 
(erve in the plantations, 4 Geo. 1. cap. Il. ſef?, 5, See 
plantations, . 

How an _ is to be admitted to a copyhold, and 
ow compcllable to pay his fine, 9 Geo. I. cap. 29, $& 
Lopyholy. F:! £4 Senbar: 

Fir more learning on this ſubje, ſee 3 Bac. Abr, tit, 
Infancy and Age, and g Vin. Abr. tit. Enfant. 

Infants, when of age. An infant has been adjudged 
of age the day before his birth- day, for the law will not 


tember twenty-one years after he' made his will, it w:s 
held good, and that he was then of ape to deviſe his 
lands. £d. Raym. 480. And it is held, that ſuch will 
ſhall take eflcEt, though the deviſor dies by fx at night 
of that day, £d. Raym. 1096. 

3nfeviun, By ſtat 12 Ric. 2, cap. 3. proclamation 
ſhall be made, as well in London as in 0o:!1cr cities and 
towns, that none caſt any annoyance, cung, intrails, 
nor any other ordure, into the ditches, rivers, waters, 


do, he ſhall be called by writ before: the Chancellor, at 


cellor, | 
Fnvferio2 courts. No foreigner ſhall be diſtrained in 
any city, &c, for debt, whereof he is not debtor or 
pledge,: Strat, Weſim. 1. 3 [£d. 3. c. 23. 
Lords or their bailitts not to arreſt on foreign pleas, on 


Stewards, G&'c. ſhall pay treble damages for diſtraining 
on ſuits procured by them, Stat. Ye/tm. 2. 12 £9. 1. 
c«.. 30. | | 

No diſtreſs ſhall be taken but by bailiff ſworn and 
known, Stat. JYe/im. 2. 13 Ed. 1. c. 37. 

Abbots may make attorneys in the courts of Staindifz 
and Frendleſs, 3 Hen. 5. c. 2. | | 

All perſons may make their attorneys in county courts 
and courts baron, 5 Hen. 5. | | 

In ccurts of piepowder the plaintiff ſhall ſwear that the 
cauſe of aCtion accrued within the time and juriſdiCtica 
of the fair; 17 £4. 4. c2: 1 Ree4.: 6 Oe 

'The conſideration of af/ump/it mult be laid within the 
juriſdiction of an inferior court, but the promiſe need 
not. £d. Raym. 211, 

In a fcire facias on a judgment of an inferior court, 
removed by certorari, the plaintiff muſt pray execution 
within the limits, otherwiſe on a writ. of crror. £4. 
Raym. 216. 

Juſtihcation by proceſs of an inferior court is not 
avoided by replication that the cauſe of aCtion aroſe out 
of the juriſdiftion. £d, Raym. 230. 


cauſe ariſing out of their juriſdiction, till that matter has 
been pleaded, Ld. Raym. 346. 

An inferior court refules to give coſts of a nonſuit; 
the remedy is by wiit De executione judicii, and not by 
mandamus, Ld. Raym. 348. 


'B, R. Ld. Raym, 5509, | 
Attachment 


court of Exchequer, ſhall, by ſuch order to to be gh. ; 


conveyance or aſſurance ſo to be had and made, as afore.' | 


cy 


make a fraction of a day; and therefore where a perſon 
was born the third of September, and the ſecond of Set. - 


and other places, to corrupt and infe@t the air ; and if any 


his ſuit that will complain ; and if he be found guilty, 
he ſhall be puniſhed after the diſcretion of the Chan- 


pain of double damages, Stat. J/e/im. 1. 3 Ed. 1. c. 25. 


No prohibition to an inferior court for proceeding in 2 | 


Miſdemeanors in inferior courts are puniſhable in 


F::N----F | 4. 

Attachment againſt a ſteward for fitting Judge in his An information may be defined, an accuſation or 
own cauſe, or for miſdemeaning himſelf between parties, | complaint exhibited againſt a perſon for ſome criminal 
Ld. Raym. 766- : A _ _ [offence, either immediately againſt the. King, or againſt 

in caſe for negligently keeping a horſe within the ju-/|a private perſon, which from its enormity or dangerous 
riſgiction, by which he was abuſed, the abuſe need not tendency, the public good requires ſhould be reftrained 
be ſhewn to have been within the juriſdiction, Ld. Raym. and puniſhed, and difters principally from an indiQtment 
-gh, 1040. * __ ]in this, that an indiftment is an accuſation found by the 
/ *Ouyht to give judgment expreſs upon the point in 1{- [oath of twelve men, whereas an information is only the 
ſue, that the plea is ſvfſicient. &c. Ld. Raym. 822 allegation of the officer who exhibits it. 3 Bac, Abr. 


| Bo [The ſeveral forts of interior juri:diclion, conuſance of | 164. RT | | 

T's Jeas, and exempt juriſdiction, Ld Raym. 8306, 837. 'This difference between informations and indictments 
$ Che judgment of an inferior couit muſt be. entered, has made ſome men conceive, that this kind of proceed- 
PIN per eandem Cur fume L.d. Raym 89s. ing was utterly unlawful, as.not being only contrary to 


| A hab-as wrpus does not remove the cauſe, as a 7ecor- [the original frame and nature of our Jaws. but alſo con- 
FS dari or certiorarr dog and the plainuff may vary in his |trary to Magna Chartay and ſeveral other ſtatutes, which 
$4 declaration, but then he diſcharges the bail, Z4. Raym. [require that no man ſhall be put to anſwer, &c. but upon 


$104: by _ | | | indictment or preſentment. 3 Bac. Abr. 165, See Sir 
FE Judgment cf an inferior court reverſed ſor. want of | Francis H/inningtor's argument, 5 Med. 456. and 2 Show 
SET the averment, that the caule was within the juriſdiction. | 106 &c, | ES 

gl {4. Raym. 1310. But though, as my Lord Hale obſerves, in all criminal 
Ty A court held before the under-{teward ſecundum conſue- | caſes the molt regular and ſafe way, and moſt conſonant 


FE qudinem, &c without ſetting forth the cuſtom, and good. |to the ſtatute of Afagna Charta, &c. is by preſentment 
bs \ Ld. Raym 1543 or indictment of twelve {worn men, yet he admits that 
FE | The value received in a promiſſary note need not be | tor crimes inferior to capital ones the proceedings may be 
averred within the juriſdiftion, nor the monies due in a |by information; and this, from the long and frequent 
ſtated accounts Ld. Raym. i555. i praftice, is now certainly eſtabliſhed as part of the law 
Inferior courts cannot grant a new trial. Stran, 113, [of the land; and therefore at this day the following kinds 


92. | | of informations may be exhibited, wherever the nature 
Have been allowed juriſdiCtion in cafes ſimilar to thoſe | of the offence deſerves ſuch a proceeding. 2 Hal. Hiſt, 


where they have juriſdiction Stran 256, P, C. cap. 8. | 
May ſet afide proceedings tor irregularity or ſurprize. Firſt, for an offence principally and more immediately 
Stran 392 | | [againſt the King, an information may be exhibited in the 


May et aſide a verdict for irregularity. Stran. 499. name of the Attorney general, and ſuch information may 

The King's Beach cannot reverſe a fine ſet by an in- | be filed without any application or leave of the court, 
ſerior court, Stran 785, and the party ſhall be obliged to anſwer the ſame; alſo | 

The King's Bench cannot ſet a fine on a conviCtion by | the ſtatute 4 & 5 FF 3. which requires a recognizance_ 
Juſtices of the peace. Stran 794. LEY tor payment of coſts from perſons exhibiting and proſe- 

The items 1m a ſtated, account need not be laid infra cuting informations, does not extend to informations 
juriſdiftionem. Stran. 827. fled þy the King's Attorney-general, and it is ſaid that ? 

It is not a good cultom, for an inferior court to award |the court will: not quaſh ſuch information on motion, 
a tales de ci cumſlani:bus, Strans B41. but will oblige the party to demur or plead thereto. 2 

The King's Bench will not puniſh by attachment a| Hawk. P. C. 260. and ſee Carth, 465. 466, that no ſuch 
contempt of an inferior court. Stran. 567. information can be brought on a penal ſtatute. 1 Salk. 

Judgment reverie41, becauſe the mayor appeared to be] 372. | ” | | 
intereſted Stran 639. | | | Secondly, on application, and leave of the court, ground- 

Junoel , (/nfideles,) Heathens z who may not be wit |ed'on motion and aſhdavit of ſome miſdemeanor, which 
nefſes by the laws of this kingdom, becauſe' they believe | if true, doth from its evil tendency merit ſuch proſecu- 
neither the Ol4 or New Teſtament to be the word of God, | tion, the court allows of .the filing of an information in 
on one of winch, oaths muſt be taken. 1 1/7. 6. 2 | the name of the Maſter of the Crown- office ; and of ſuch 
Hawk. P. C. 334. See Witnels. on of informations there are numberleſs precedents in 

Jnjinity of acc1ans. Phe lord of the foil may have a [the Crown-office, 2 Hawk. P. C 261. 2 Hal. Hift, 
ſpecial ation againſt him who ſhall dig ſoil in the King's | P. C. ap 20. | | | 
D | highway. But one ſubje& cannot have his aCtion againit | "Thirdly, where by many penal ſtatutes the proſecutio 

oy another for common nuſances; for if he might, then | upon them is by the aCts themſelves limited to be by bill, 
We _ every man would have it, and fo the aftions would be in- | p aint, information or indictment, there, without doubt, 
Bi finite, &c. 2 Co. Int. 56. g Rep. 113, the proſecution may be by information as well as by any 
E-2 Injcmary, ([nfirmarius) : In monaſteries, there was [other of theſe methods z. alſo of common right ſuch an_ 
3) an apartment allotted for infirm or fick perſons ; and he | information, or an action in the nature thereof, may be 
W-4-1 who had the care or cuſtody of this infirmary, was called | brought for offences againſt ſtatutes, whether they be. 
Infirmarius, See Mat. Par. ſub anno 1252 Thom. Stubb, | mentioned by ſuch ſtatutes or not, unleſs other methods 
F-2 ſub ann! 1285. Will, Thorne, ſub anno 1128, &c. of proceeding be particularly appointed, by which all 
RS Ja fozma pauperts. When any man that has a juſt | others are impliedly excluded. But for this ſee Agions 
Fo cauſe of ſuit either in the Chancery, or any other the | qui tam, or Auions on penal ſtatutes, | 
x . courts of Common Law, will come either before the Lord | Fourthly, informations in nature of a guo warrants may 
Keeper, Maſter of the Rolls, either of the Chief Juſtices, | be, and frequently are exhibited, with leave of the court, 
or Chief Baron, and make oath, that he is not worth | for uſurping privileges, ſranchiſes, &c, which in ſome 
five pounds, his debts paid ; either of the. ſaid Judges | reſpeCis is a civil ſuit, as it is uſed as a proper means to 
will, in his own proper court, admit him to ſue 17 forma | try a right, though it puniſhes the miſdemeanor, ſuch as 
pauperts, and he ſhall have counſel, clerk or attorney af | the uſurpation, &c. | 
ligned him to do his buſineſs, without paying any fees. 


Cowell, edit. 1727. See Pauper. I. 1n what caſes an information will lie. | 
Jnfozmation for the King, (Informatio pro Rege,) Is 2. Of filing an information ; how it is to bt laid; the 


the ſame that for a common perſon we call a decluration . aloe 
and is not always done direCtly by the King or his At- | brag thereon, " the proviſion made relative ther eto by 


torney, but ſometimes by another, qui ſequitur tam pro 


D:mino Rege quam pro ſeipſo, upon the breach of ſome] | pp, caſes an information will lie, 
penal Jaw or ſtatute, wherein a penalty is given to the 


: : Here we ſhall lay down what hath been colle&ed by 
party that will ſue for the ſame, and may be either by | <-: ' . G ; 
L Qion of ke Bt,  Cruell, 1429, [Serjeant Hawkins, and 1s, as he ſays, every day's praQtice, 


agrecalys 


| BS © OS | 
agreeable to numberleſs precedents, viz. either im the. 
name of the King's Attorney general, or of the Maſter 
of the Crown-ofthce, to exhibit informations for bat- 
teries, cheats, ſeducing a young man or woman from 
their parents, in order to marry them againſt their con- 
ſent, or tor any other wicked purpoſe, fpiriting away 2 
child to the plantations, reicuing perſons from legal ar- 
reſls, perjutics, and ſubornations thereof, forgeries, con- 
ipiracies, (waether to accuſe an innocent perſon, or to 
1mpoveriſh a certain ſet of lawful traders, &c. or to 
procure a verdict to be unlawfully given, by cauſing 
perſons bribed for that purpoſe to be ſworn on a tale,) 
and other ſuch like crimes, done principally to a private 
perſon, as well as for offences done principally to the 
King ; as for libels, ſeditious words, riots, falſe news, 
extortions, nuſances, (as .in not repairing highways, or 


. obſtructing them, or ſtopping a common river, &c.) 


contempts, as in departing from the Parliament without 
the King's licence, diſobeying his writs, uttering money 
without his authority, eſcaping from legal imprifonment 
on a proſecution for a contempt, neglecting to keep 
watch and ward, abuſing the King's commiſſhon to the 
oppreſſion cf the ſubjeA, making a return to a mandamus 
of matters known to be falſe, and in general any other 
offences againſt the public good, or againſt the fiſt and 
obvious principles of juſtice and coſamon honeſty. 3 


Rac, Abr. 166. 2 Hawk. P, C. 260. and ſeveral authq 


rities there cited. . 
An information was exhibited againſt D. an attorney 
of C. B. for fpeaking ſcandalous and reproachful words of 


Sir F:hn Kay, knight of the ſhire for the county of Yor #, 


and a Juſtice of peace, &c. concerning his ſaid office of 
Juſtice of the peace, and the exerciſing thereof ; and upon 
demurrer to this information it was argued, that it would 
not lie for ſcandalous words ſpoken only of a particular 


perſon, becauſe he might have an aCtion on the caſe to. 


recompence him in damages ; though it was admitted, that 
ſuch a proceeding might be warranted for libels, or for 
diſperſing defamatory letters, becauſe by ſuch means he 
public peace might be diſturbed, and diſcords fomented 
among neighbours, which might at laſt be a public in- 
jury, but that there was no ſuch miſchief in the preſent 
caſe. On the other de it was infGited, that this infor- 
mation was founded on ſufficient matter, becauſe this pro- 
ſecution is not only as it reſpects the perſon of Sir bn 
Kay, but it relates to him as he is a public magiſtrate, 
and one who is ſubordinate to the government, and there- 
fore ſuch defamatory words are a reproach to the ſupreme 
governor, by whom magiſtrates. are entruſted, and from 
whom they derive their authority, and it will not be de- 
nied but that words reflefting on the public govern- 
ment are puniſhable at the ſuit of the King by informa- 
tion ; and for this reaſon the court held that an informa- 
tion would lie, and thereupon gave judgment againſt the 
Jeſendant, and fined him an hundred marks, Carth. 
14, 15. The King v. Darby. | | 

An information was exhibited by the Attorney-general 
for conſpiring to deſtroy the King's revenue of the excile ; 


and whereas the King by indenture, &c. prolat', had 


ſarmed the exciſe of London, Middleſex, and Scuthwark, 
to A. B. and C. rendering 118007. per ann, monthly, 
*Zc. that the defendant and others 7gnet', &c. 1uctte, 
facticſe, & ſeditioſe conſultaverunt & conſpiruverunt ad de- 


flruend & depauperand' fermarios exciſe predic”, &c. | 
and many other fats were laid in the information tending 


to the deitroying the exciſemen, depauperating them, de- 
itroying the King's revenue of exciſe, pulling down the 
exciſe-houſe, raiſing a tumult amonglt the poor people, 
ffc, But the jury that were to try the iſſue were un- 
willing to find this matter, though exprelsly proved, fearing 
it might be conſtrued no lefs than treaſon, and ſo would 
only find that ſuch and ſuch of the defendants z/{:cite, 
faftisſe, & jeditioſe ſe aſſemblaverunt, & illicite, fatitoſe & 
{eaitioſe conſultaverunt, & conſpiraverunt ad depauperand' 
fermarins Dom' Regis exciſe predift, prout preditt attor- 
nat” gen' Dom” Regis, &c. & quoad totam aliam mater:iam 
in informatione contentam find them Not guilty, and find 
F. $. Not guilty of the whole, It was moved in arreſt 
of gpdgment, that here is no offence at all found ; for to 


I' N P 


confpire to depauperate the King's farmers is no offence, 


for 1t may be done by lawful means; and that they are 
laid to be the King's farmers 1s but a deſcription of thei 

perſons, not that it was at the King's revenue of exciſe 
the conſpiracy ſtruck, and the afſemblaverunt 1s not the 
charge, for then it ought to have been Jaid riot;/e & roy. 
toe, but only leading to the conſpiracy. It was anſwered 
by the King's council, that the 2z//zctte afſembiaverunt j; 
an offence againſt the law, and as propeily and fully Jaiq 
as could be; ſor riotsſe is where the affembly is with 
intent to commit a riot, and routoſe for a rout ; but an 
aſſembly may be illegal and puniſhable, and yet the in. 
tention of that aſſembling may be good, as 22 Her, 5, 
Bro. tit. Riots 1. per Fineux ; as if men meet to prevent. 
the breach of the peace between A. and B, A. going to 
market, and B. threatening to beat him there, and to this 
aſſembly no properer epithet could be given than 2//icite ; 
but beſides, all manner of combinations and confederacies 
are unlawful without reſpect to their end, 27 7. 44 Moor, 
Lord Gray's caſe, and C10, Fac. the cafe of the puritans pe- 
tioning 3 but this conſpiracy being to depauperate another 
man, 1s unlawful in its end ; and to anſwer the objeQion 
that hath been made, it might be faid, that although the 
depauperating of another man may be by lawful means, 
and the conſequence of a lawful act, yet that is becauſe 
it is not in the intention of the party, but it is -damnum 
abſque injuria';, but for a number of men to deſign and 
conſpire the depauperating of another, cannot certaioly 
be lawful, for there the damage to the third party is 
their only aim and end, and it 1s as well againſt the law 


of charity and common ſociety; and this might be ſaid 
if there were nothing of the King's farmers in the caſe; 
but here the inducement to the whole charge in the in- 
formation is, that the defendants, &c. MAAachinantes de- 
fraudare & deprivare ditlum Dem" Regem de redditu ſuo 
preditt', & preatitos fermarios, &c. diftruere & depau- 
perare, did fo and ſo; now this inducement in the whole 
is applicable to every branch of the charge, and the jury 
having found thoſe charges as they are laid, /licct, mid» 
& forma prout, &c, they have ſound conſequently that 
it was done by the defendants machinantes, &c, which 
makes it in their intention to ſtrike at the King's reve- 
nue, as well as in conſequence, It was alſo urged for 
the defendants, that for a bare conſpiracy, without any 
a<t done 1n proſecution of it, no information would lie : 
but cr:a con. for though there muſt be ſome fact to be 
as evidence of the conſpiracy, as 9 Co. Pouller's caſe, 
yet it 15 the confpiracy that is the crime, and that being 
found, it is enough, Ir was alſo urged by the King's 
counſel, that the modo & forma prout in the verdict ex- 
tends to all the charges of the aCt that were done in proſe- 
cution of this conſpiracy, and the acquittal guoad tot” al 
materiam, &c, extends to the diftin&t charges of facts 
that have no relation to this conſpiracy : but [/indham 
Juſtice faid, the modo & forma prout could by no means 
make the verdict comprehend other matters of fact than 
were expreſsly found. It was moved by the King's 
counſel, that they might inform the court of the het- 
nouſneſs of this conſpiracy, and how it was proved to be 
upon evidence to the jury that tried it, to aggravate the 
offence, and induce the diſcretion of the court to increaſe 
the fine; and the caſe of Zain and Tully was cited, 
where a battery being found by 1/7 privs againſt them, 
the court informed themſclves of the heinouſneſs of it by 
afidavit, and thereupon vacated a fine that was ſet in a 
Judge's chamber, and ſet a high fine upon the defen- 
dants: but the court refuſed it ſaying, that were a way to 
let in thoſe matters, of which the jury has acquitted them, 
by ſuffering aſhdavits to be made; but in achin's caſe the 
jury found the defendants guilty of the whole ; and what 
needs aggravation of this, which appears ſo foul as it 18 
found? the court after unanimouſly concurred, that. 
judgment ought to be given for the King, though as to 
the offence found there was ſome variety of opinion : 
Ilindham diſtinguiſhed betwixt a confederacy and a con- 
ſpiracy, that for a conſpiracy there ought to be ſome fact 
done in execution of it; ſo an indictment cannot be 


maintained of a man as a common thief, or champerter, 


_—— 


or foreſtalier, without laying ſome fact of thoſe ora; 
| a 


probi hinunes de Dale thould be a corporation. 


kN. 
and in this he grounded himſelf upon 29 AJ. 45. but 
he held, that here the defendants are found guilty of 
a confederacy, which is not a word of art, but may \ be 
exprelied in other terms, and ſuch an offence will this 
matter found amount unto; he held the information as 
to the unlawful allembly not good, becauſe it wanted 
ji & armis ; as to all the {nbſequent facts. he held the de- 
{-ndJants acquitted 3 and as to the intention of deirauding 
the King of the rent, &c. he held the acquittal did extend 
to it, becauſe they were acquitted of the fats to which 
that was to be applied 3 but as to tne conſederacy the ver- 
ict has found enough, and though it were to a private 
end it were unlawful: but here it 1s more, and that 
which will aggravate it highly ; for the cuſtomers of the 
King are public perſons, as the King's revenue is of a 
public concern 3 and it 1s ſet forth in the information that 


. 


theſe were farmers of a very great value ;. it is one thing 


to beat a private man, and another thing” to beat a pub- 
lic officer, or the King's ſervant; it a man ſhould 
{trike the ſheriff that has the character of a public officer, 
it would be a high offence. Twi/den held, that vi & armis 


was not neceſſary, and that they were found guilty of an 


unlawful aſſembly, and in that my Ld. Ch. Juſt. con- 
curred ; as allo that the intention of defrauding and de- 
priving the King of his ſaid rent is implicitly found with- 
in the modo & forma prout, &c. for ſo ſhall the macht- 
nantes, &c. be apphed. Twi/den and Keeling concurred, 
that for a conſpiracy alone, without any proſecution, in- 
formation lay ; and they all agreed, that the King's reve- 
nue being concerned did highly aggravate the offence; 


'2 Hn. 4. 5. and 8 Hen. 5.6. were cited, that for main- 


tenance of that a monk ſhould be able to contract, and 
Lord 
Chief Juſtice cited old 4Jagna Charta where there is a 
ilatute againſt ſuch as would undervalue lands in the 
King's hands. do judgment was given for the King; 
but the ſettling of the fine was reſpited, becauſe they 
would conſider as well gralitatem delinquentis as quant1- 
tatem deati, 
43 4). pl. 38. aft-rwards, the ſame term, Starling was 
fined three hundied marks, and the reit of the brewers 
one hundred marks apiece, but with ſome apology by the 
court for the ſmallne(s of the fine. 1 Lev. 125. 1 Sd. 
174. 1 Keb. 650. Hill. 15 & 16 Car. 2 in B, R. Rex. 


 v. Starling, and other brewers in London. 


A coroner having ſworn the jury to inquire of the 
death of one ſuppoſed a felo de /e, and finding the evi- 
dence very ſtrong took off ſome of the inqueſt; and 
though it was faid that this coroner was a weak filly man, 
yet Holt ſaid there was no reaſon why an information 
ſhould not be againſt him. 12 Med. 493. Paſch. 13 
I. 3- The King v. Stuke!y, 

An information was granted againſt one for counter- 
feiting or pretending himſelf to be bewitched by a poor 


woman, who was thereupon indicted for witchcraft, and 
- acquitted, and the whole diſcovered to be' 2 cheat, 12 


Med. 556. Mich. 13 W. 3. B. R. Hathaway's caſe. * 


An information was filed againſt a gaoler for next þ 


one taken upon an excom. capiend to go at large. 12 Med. 
424. Mich. 12 W. 3. Aron. 6 

An information was filed- againſt certain perſons for 
that they, as enemies, &c. to the government, hired a 


| boat during a war with France, in order to go thither, | 


intending to aid and aſſiſt the King's enemies, though 
they did not a&tually go thither, but only intended it. 
Skin. 637. Paſeh. 8 WW. 3. B. R. The King v. Cooper 


and a[P, 


Upon a motion to file an information againſt a Juſtice 


of peace for ſending the proſecutor to the houſe of cor- 
rection without' ſufficient cauſe; upon a rule to ſhew 
cauſe, he ſhewed that the proſecutor's maſter complained 
to the defendant that his ſaid ſervant was ſaucy and gave 
his (the maſter's horſes) too much corn ; but the court 
holding this not a ſuſficient cauſe for ſending a man to the 
houſe of correction, leave was given to file an information. 
8 1d. 45. Paſch. 7 Geo. The King v, Okey. 

An information was filed againſt : one for killing a 


nobleman's dog, ſetting forth, that the Lord $. was ridin 
You ENF agent 7 | F 


In this caſe were cited 3 Ed. 3. 19 


| 


ENF 


| in the vill of D. in com. Middleſex, ap that his greyhound 


being then and there following him,| the defendant drew 
ais ſword, and then and there killed the dog, 
377. Paſch. 12 W. 3g. The King v. Challoner, | | 

Information was filed ayainſt one tor building of locks 
in the river Thames to the obſtruion of navigation, 12, 
Med. 615. Hill. 13 IV. 3. The King v. Clark: ps: 

Information for a ſcandalous narrative licenſed by the 
defendant, Speaker of the Houſe of Commone, being Dar- 
gerfield's narrative, refleQing on a nobleman, (the E. of 
Peterborough) ; the defendant pleaded, that he did it by 
order of the Houſe of Commons, and demanded judg- 
ment if this court would take conuſance of it. The 
Attorney-general demurred, and afterward the defendant 
pleaded the common plea, quod non vult contendere cum 
Domino Rege, and was fined 10,000 /. Cemb. 18. Paſch. 
2 Jac. 2. B. R. The King v. Williams: ' | 

For ſcandalous words of a Juſtice of peace, concern- 
ing his office and exerciſe of it; for it glances on the 
government, and defendant was fined 100 /; Carth. 14. 
K. v. Darby. Teas 

In an intormation for ſpiriting away a child, and carry- 
ing him to Famarca; Pemberton Ch, ſuſtice declared the 
law to be againſt him, it not being lawſul to take a child 
under age, though he pretend to have no friends, &c. and 
carry him away ; for that the pariſh might have bound 
him out, and he may have a maſter; and if not, he ought 
to be bound by a Juſtice of peace, and for a reaſonable 
time. Skin. 47. Paſch. 34 Car, 2, The King v. IVill- 
more, | 

Leave was given to file an information againſt the de- 
fendant, by whom the plaintiffs wife was -inveigled 
away, and who procured merchants and tradeſmen to ſell 
goods to her, in order to ſaddle the huſband with the debt, 
he agreeing with the ſellers to deliver the goods back 
again. 12 Med. 454. Paſch. 13 WW. 3. Pocock. v, Thor- 
nicr0ofts | 

5H was moved for to file an information apainſt the 
defendant for theſe words ſpoke cf a Juſtice of peace, viz; 
He is an old rogue for ſending his warrant for me. Helt 
Ch. J. ſaid, that he deſerved to be bound to. his good 
behaviour, though it be not proper for that Juſtice to do 
it, but rather to get one of his brothers to do it for him; 
leave was denied ; the court deſiring them to go by way 
of indictment if they would. 12 44ed. 514. Paſch, 13 
I. 3. The King v. Lee. | | 

On motion for an information, it appeared, that the 
defendants contrived to get a young Jady out of the 
cuſtody of her guardian aſſigned in Chancery, and marry 
her,. and that a coach, &c. was prepared, into which ſhe 
voluntarily went, and was carried into Suſſex, and there 
married. &Stiran. 1107. Hill, 12 Ger. 2. Rex. v. Lord 
Offulften et aP. 

The court was moved for an information againſt a 
churchwarden, for refuſing to colle&t money on a brief 
for fire, according to the att 4 Ann. cap. 14. and the caſe 
of informations granted for not burying in woollen was 
cited. Sed per curiam; That is of a public nature, and 
wherein the revenue is concerned : and befides, in this 
caſe there'is a penalty given, and a method for obtaining 
it. So no rule was made, Stran, 1130. Eaſt, 13 Gro. 2: 
Rex. v. Ford, SES Gs | 

'The defendant was one of the diſſenters who was 
choſen ſheriff of London and Middleſex, and refuſed to 
take upon him the office: for which: at information was 
moved for againſt him, as it is an office in whith the 
public are intereſted, and therefore not to be compen- 
ſated by a pecuniary ſatisfaCtion to the city, But upon 
ſhewing cauſe, the court diſcharged the rule, it appearing 
there were aCts of common council that had provided 
penalties upon reſuſers, which is the proper remedy ; 
eſpecially where it is in dubio, whether the refuſal is' a 
crime or not, which has never yet been ſettled. in this 
caſe the fats are agreed, and the only doubt is in_ point 
of law ; and therefore more proper ſor acivil ſuit : and fo 
was the opinion of the court'in the caſe of Sha#leton of 
York'in Lord Hardwick's time. However they declared, 


12 Md, 


that if after the point was determined - againſt the dif- 
4 A 11972 415 Jentefs, 


L:..N:- F 
ſenters, others ſhould refuſe ; it might be a ſoundation to 


alk for an information, tran. 1193. Trin, 16 Geo. 2. 
| Rex v, Grs/venors | Te 


2. Of filing an information ; haw it is to be laid; the 
roceedings thereon, and the proviſion made relative thereto 
by ffatute. | | 

It ſeems to be the eſtabliſhed practice at this day, not 
to adit of the filing of an information (except thoſe ex- 
hibited in the name of his Majeſty's Attorney-genecral, ) 
without firſt making a rule on the perſons complained ol 
to ſhew cauſe to the contrary; which rule is never 
granted but upon motion made in open court, and 
grounded upon affidavit of ſome miſdemanor, which, it 
tive, doth either for its enormity or dangerous tendency, 
or other ſach like circumſtances, ſeem proper for the 
moſt public proſecution ; and it the perſon, on whom 
ſuch rule is made, having been.perſonally ſerved with it, 
do not at the day given him for that purpoſe, give the 
court good ſatisfaction by afhdavit, that there 1s no rea- 
ſonable cauſe for the proſecution, the court generally 
grants the information ; and ſometimes, upon ſpecial cir- 
_ cumſtances, will grant it againſt thoſe who cannot be 
perſonally ſerved with ſuch rule ; as if they purpoſely ab- 
ſent themſelves, &c. 2 Hawk. P. C. 262. 

But if he ſhew good cauſe to the contrary, as that he 
has been indiCted for the ſame cauſe, and acquitted, or 
that the intent is to try a civil right which has not been 

| Yet determined, or that the complaint is trifling or vexa- 
tious, Ec. or where the motion is for an information in 
the nature of a gue warrants, if he can ſhew that his 
"right hath been already determined on a mandamus, or 
that it hath been acquieſced in many years, or that it 
depends upon the right of his voters, which hath not 
been tried, or that it doth not concern the public, but 
is wholly of a private nature, the court will not grant 
the information without ſome particular circumſtances, 
the judgment whereof lies in diſcretion. 2 Hawk, P. C, 
262, 263. | 

Regularly, the ſame certainty that is required in an in- 
ditment, 1s in like manner required in an information 
but it has been held not to be neceſſary to repeat the 
words dat cur” hic intelligi & informari in the beginning 

_ of every diſtinCt clauſe, if the want of them may be ſup- 
plied by a natural and eaſy conſtruftion. See tit, /ndid- 
ment. 1 Salk. 275. Raym. 34. 2 Hawk. P.C. 261. 
In an information againſt Roberts the ferryman over 
the river Mercy, which parts Angl-ſea from Carnarvon: 
ſhire in Wales, it was laid generally, viz. 'That this was 
an ancient ferry time out of mind, ard that 14. was the 
uſual rate for the paſſage of a man and horſe, 7 4. for 
twenty cattle, 2 d. for twenty ſheep, &c. that Roberts being 
the common ferryman, between the 7th Septembris Anno 2. 
and the day of exhibiting this information, injuſte, op- 
preſſive, & deceptrve cepit & extorſit de d:iwerſis ligets & 
fubditis Demini Regis ignotis to the Attorney-general, 
paſſing that way, diver/as denariorum ſummas exceden” an- 
tiquam ratam & pretium pro poſſagio & tranſportatione ſuis 
& averiorum ſuorum, videlicet, pro paſſagio & tranſpor- 
titione cujuſlibet perſons cum equo ſus 2d, & pro quibuſibet 
20 catallis 28. & fic ſecund' ratam predie? pro majori 
vel minor: numero avericrum, &c. 'Fhe defendant was 
found guilty, and it was moved in arreſt of judgment, 
that the information was too general and uncertain, be- 
cauſe it did not alledge that any particular perſon, or any 
certain number of cattle, were ferried over within the 
time laid in the information ; neither did it mention any 
particular perſon from whom the extorted rates were 
taken, which it ought to do, that the ſingle offence might 
certainly appear to the court; and after great deliberation, 
the whole court was of that opinion ; and per Holt Chief 
_ Juttice. In every ſuch inforn.ation a ſingle offence ought 
to be laid and aſcertained, becaule every extortion from 
_ every particular perſon is a ſeparate and diſtin&t offence ; 
and therefore they ought not to be accumulated under a 


general charge as it is done in this caſe, becauſe each of- | 
fence requires a tleparate and diſtinct puniſhment, accord- | 


ing to the quantity of the offence; and it is not poſſib]- 
for the court to proportion the five or other puniſhment | 


:-N-F 


to it, unleſs it is ſingly and certainly laid. Carth. 226, 
The King v. Roberts. | 


As to the proviſion made herein by ſtatute, by the 4 
5 W.& M. cap. 18. reciting, That divers malicious ang 
contentious perſons had, more of late than times paſt, 
procured to be exhibited and proſecuted informations jn 
their Majzſties courts of King's Bench at J/:/min/ter 
againſt perſons in all the counties of England, for tref: 
paſſes, batteries and other miſdemeanors ; and aſter the 
parties ſo informed againſt had appeared to ſuch infor. 
mations, and pleaded to iſſue, the informers had ver 
ſeldom proceeded any farther, whereby the perſons fo in. 
formed againſt hath been put to great charges in their de. 
fence; and although art the trials of ſuch informations 
verdicts had been given for them, or a nol: proſegui en. 
tered againſt them, they had no remedy for obtainin 
coſts, againſt ſuch informers ; it is enacted, that after the 
firſt day of Eafter term in the year 1692, the clerk of 
the Crown in the ſaid court of King's Bench for the time 
being ſhall not, without expreſs order to be given by the 
ſaid court in open court, exhibit, receive, or file any 
information for any of the cauſes aforeſaid, or iſſue out 
any proceſs thereupon, before he thall have taken or ſhall 
have delivered to him a recognizance trom the perſon or 
perſons procuring ſuch information to be exhibited, with 
the place of his, her or their abode, title or profeſſion, 
to be entered, to the perſon or perſons againſt whom ſuch 
information or informations is or are exhibited, in the 
penalty of twenty pounds, that he, ſhe, or they will ef. 
fectually proſecute ſuch information or informations, and 
abide by and obſerve ſuch orders as the faid court ſhall 
direC&t ; which recognizance the ſaid clerk of the Crown, 
and alſo every Juſtice of the peace of any county, city, 
franchiſe, or town corporace, (where the cauſe of any 
{uch information ſhall ariſe,) are by the ſaid ſtatute im. 
powered to take; after the taking thereof by the. fail 
clerk of the Crown, or the receipt thereof from any 
Juſtice of the peace, the ſaid clerk of the Crown ſhall 
make an entry thereof upon record, and ſhall file a me- 
morandum thereof in ſome public place in his oflice, 
that all perſons may reſort thereunto without fee : and 
in caſe any perſon or perſons, againſt whom any infor- 
mation or informations for the cauſes aforeſaid, or any 
of them, ſhall be exhibited, ſhall appear thereunto, and 
plead to iflue, and that the proſecutor or proſecutors of 
ſuch information or informations ſhall not at his and thcir 
own proper coſts and charges within one whole year 
next after zfſue joined therein procure the ſame to be tried, 
or if upon ſuch trial a verdict paſs for the defendant or 
defendants, or in caſe the ſame informer or informers 
procure a nel: proſequt to be entered, then in any of the 
ſaid caſes the ſaid court of King's Bench is authoriſed to 
award to the faid defendant or defendants his, her, or 
their coſts, unleſs the Judge, before whom ſuch infor- 
mation ſhall be tried, ſhall at the trial of ſuch information 
in open court certify upon record, that there was reaſon- 
able cauſe for exhibiting ſuch information ; and in, caſc 
the ſaid informer or informers ſhall not, within three 
months after the ſaid coſts taxed, and demand made 
thereof, pay to the ſaid defendant or defendants the faid 
coſts, then the ſaid defendant and defendants ſhall have 
the benefit of the ſaid recognizance to compel them 
thereunto.” | | | Es 

* Provided, That nothing herein ſhall extend or be 
conſtrued to extend to any other information than ſuch 
as ſhall be exhitited in the name of their Majeſties co- 
roner, or attorney in the court of King's Bench for the 
ons being, commonly called the Maſter of the Crow!- 
oltice.” | | 

In the conſtruction hereof it hath been holden, 

1. That if proceſs be iſſued on ſuch information be- 
fore ſuch recognizance is given as the ſtatute direQs, the 
fame may be ſet aſide and diſcharged on motion, 2 
Hawk. P. C. 263. 

2. That this ſtatute extends to all informations, except 
noſe exhibited in the name of his Majeſty's Attorney* 
.cneral, ſo that an information in nature of a guo War- | 
a4ts, though a proper remedy 10 try a right, in reſpect of 


which it may not in itrictneſs come within the wor 55 
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demeanor, and alſo as the proceedings therein may be as 
vexatious |as in any other, the ſame is within the pur- 


5, REIN l FO. -; 2” 
1-4 e . ay Age, RY en 
TERS Fe NS 


- more information or informations in the nature of a guo 


_ determined on one information, it ſhall and may be law- 


| ſhall ſue or proſecute fuch information or informations in 


_ Perſons reſpeCtively for his or their uſurping, &c. and 


LIN 


treſpaſſes, &c. yet being alſo intended to puniſh a miſ- 


view of the ſtatute, which being a remedial law, ſhall 
receive as large a conſtruction as the words will bear, 
Carth. 503» 1 he King v. The town of Hertford. 1 Salk. 
376. S. C. adjudged. 

That no coſts can be had on this ſtatute on an ac- 
quittal at a trial at bar, not only becauſe the clauſe that 
gives colts, unleſs the Judge certify a reaſonable cauſe, 
ſeems only to have a view to trials at nf privs, but alfo 
becauſe a cauſe, which is of ſuch conſequence as to be 
thought proper for a trial at bar, cannot well be thought 
within the purview of the ſtatute, which was chiefly de- 
ſigned againſt triling and vexatious proſecutions. 2 
Hnwk. P. C. 263. | 

4+ That if there are ſeveral defendants, and ſome of 
them acquitted, and others convicted, none of them can. 
have coſts. 1 Salk. 194. | | 

_ That wherever a defendant's caſe is ſuch as autho- 
riſes the court to award him his coſts, he has a right to 
them ex debito ju/iitiz; for it ſeems a general rule, that 
where Judges are impowered by {tatute to do a matter of 
juſtice, they ought to do it of courſe. 2 Chan. Caſes 191. 
2 Hawk. P. C. 203. 

By the 9 Ann. cap. 20. it is enafted, © That in cafe 
any perſon or perions ſhall uſurp, intrude into, or un- 
lawfully hold and execute the office or franchiſe of mayor, 
bailiff, portreve, or other office within a city, town cor- 
porate, borough, or place in Eng/and or Wales, it ſhall and 
may be lawful to and for the proper officer of the court of 
Queen's Bench, the court of ſeſhons of counties pala- 
tine, or the court of grand ſeſſions in Wales, with the 
leave of the ſaid courts reſpeCtively, to exhibit one or 


warrants, at the relation of any perſon or perſons deſiring 
to ſue or proſecute the fame, and who ſhall be mentioned 
in ſuch information or informations to be the relator or 
relators againſt ſuch perſon or perſons ſo uſurping, in- 
truding into, or unlawſully holding and executing any 
of the ſaid offices or franchiſes, and to proceed therein in 
ſuch manner as 1s uſual. in cafes of informations in the 
nature of a quo warrants ; and if it ſhall appear to the 
ſaid reſpeCtive courts, that the ſeveral rights of divers 
perſons to the ſaid offices or franchiſes may properly be 


ful for the ſaid reſpeCtive courts to give leave to exhibit 
. one ſuch information againſt ſeveral perſons, in order to 
try their reſpeCtive rights to ſuch offices or franchiſes; 

and ſuch perſon or perſons, againſt which ſuch informa- 

tion or informations in nature of a guo warrants ſhall be 

ſued or proſecuted, ſhall appear and plead, as of the 

ſame term or ſeſhons in which the ſaid information or in- 

formations ſhall be filed, unleſs the court where ſuch in- 

formation- ſhall be filed ſhall give farther time to ſuch 

oy or perſons, againſt whom ſuch information ſhall 

exhibited, to plead ; and ſuch perſon or perſons, who 


the nature of a guo warrants, ſhall proceed thereupon 
with the moſt convenient ſpeed that may be.” 

And it is farther enacted, ©* 'That in caſe any perſon 
or perſons, againſt whom any information or informa- 
tions in the nature of a guo warrants ſhall in any of the 


faid caſes be exhibited in any of the ſaid courts, ſhall be 


found or adjudged guilty of any uſurpation, or intruſion 
into, or unlawfully holding and executing of the faid 
offices or franchiſes, it ſhall and may be lawſul to and 
for the ſaid courts reſpeCtively, as well to give judgment 
of ouſter againſt ſuch perſon or perſons, of and from any 
of the ſaid offices or franchiſes, as to fine ſuch perſon or 


alſo to give judgment that the relator or relators in ſuch 
anformation named, ſhall recover his or their coſts of ſuch 
proſecution; and if judgment ſhall be given for the defen- 
dant or defendants in ſuch information, he or they, for 
whom ſuch judgment ſhall be given, ſhall recover his or 
their coſts therein expended, againſt ſuch relator or re- 
Jators ; ſuch colts to be levied by capias ad ſatisfaciendum, 


1 N-6 | 
And it is farther enacted, ©** That the ſtatute for the 


ſhall be extended to informations in nature of a quo war-= 
ranto, and proceedings thereon, for any the matters in the 
ſaid act mentioned.” ; Mo hs | 

An information was moved againſt a clergyman ſor 
perjury on his admiſſion to a living, upon an affidavit 
that the preſentation was ſimoniacal z but the court re- 
fuſed to grant it, till he had been convicted of the ſimony. 
Stran. Mic. 4 Geo. 1. Rex v. Lewis, | 
Detendant came up on a habeas corpus from the Savoy, 
to which it was returned, that for ſeveral years laſt paſt 
the African company have been a body corporate, and re- 
tained the defendant in their ſervice, and ſent him to the 
Savoy to be provided with neceſſaries, till he ſhould em- 
bark for Africa, & hac e/t cauſa, fc, 'The court dif- 
charged the detcndant for the inſufficiency of the return, 
and ordered an information againſt the colonel who liſted 
the men, and the keepers of the Savoy, Stran. 404. 
Mich. 7 Geo. Rex v. Drew. 2 ; ; 

On a motion for. an information for a libel, in adver- 
tifing that one Madpx, an apothecary, had perſonated Dr, 
Crow, a phyſician, and wrote and took his fee (which the 
apothecary did not pretend to deny), the Chief Juſtice de- 


|clared, that though truth be no juſtification for a libel, as 


it 1s for de!amatory words, yet it wi.l be ſufficient cauſe 
to prevent the interpolition of the court in this extraor- 
dinary manner, and induce them to leave it to the ordi- 
nary courſe of juſtice before a grand jury ; wh-:;cupon 
the rule for an information was diſcharged. Stran. 498. 
Hil. 8 Ges. 1. Rex v. Bickerton. | See 14 Vin. Abr. tit. 
Information; and for informations on penal flatutes, ſez 
Action, SE, | FEE OY | 

Jnfozmatus non ſum, (or, more properly, non ſum 
informatus,) Is a formal anſwer made of courſe by an 
attorney that is commanded by the court to fay what 
he thinketh good in defence of his client, who being not 


formed; by which he is deemed to leave his client unde= 
tended, and ſo judgment paſſeth for the adverſe party. 
Cowell. | phe 

Jnfozmer, (Informator,) Is any one who informs or 
proſecutes in any of the King's courts of Common Law, 
viz, Exchequer, King's Bench, Common Pleas, aſlifes, 
or ſeſſions, thoſe that offend againſt any law or penal 
ſtatute : theſe in ſome caſes. are called promoters; the 
civilians term them delatores, Cowell, . 

Jnfoztiatum, Is one part of the digeſts of the Civil 
Law, and was fo called by Robert Swapham, in a Chroni- 
cle of the Monaſtery of Peterborough, who lived in the 
reign of Hen. 3. who tells us, that Benedi&, an abbot of 
that monaſtery, who died in the year 1194, deſcribed ſe- 
veral law books, amongſt the reſt, the /n/titutions of Fuj- 


Digeſt, &c, Cowell, edit. 1727. RHO 
A raare, 'To put to flight. [t is mentioned in Leg. 
Canuti, cap. 32. viz. Dui foriſbhannitum paverit, vel ei 


adlegiet quod infugatum eum neſciebat. DOES 
Infuia, Was the garment of a prieſt, like that which 
we now call a cafſock ; ſometimes it lignifies a coi, 
Cowel!, edit. 1727, B38 RY | 
Inge. This ſyllable, in the names of places, ſigni- 
fies a meadow or paſture ; from the Sax, /ng, 7. e. pra- 
tum ; and in the North, meadows are called ges. 
Jngenium, An engine, inſtrument, or device. 
Exierunt enim jam ſepius de caſtello, & ingenia ejus wel 
ſucciterunt vel incenderunt. Flor. Wigorn, contin. ſub 
anno I138. | 
unque voluerint ad capiendos piſces. Cartular. Abbat Ra- 
dingeſ. MS. f. 55. b. It is often taken for an inſtrument 
uſed in war, arte & ingenio confettum, from whence we 
derive the word engine. Ingenia vero & pararia Chriſtiana- 
rum ita retro foſſata erant, quod nullus ex parte adverſa piterat 
zis nocere., Brompton, pag. 1166, Cowell, edit. 1727. 
Jugenuitas, Liberty given to a ſervant by manumiſ- 
fon. Legs H. 1. cap. 8g, 81 guis per chartam ingenuus 
limiſſus fuerit, & a gnelibet hamine ad ſervitium interpel.a- 


feert facias, or clegit.” 


| {15 fuerit, &e, : | 
Jngenuitas, 


amendment of the law, and all the ſtatutes of Jerfails, I 


inſtructed to ſay any thing material, ſays, he is not in. 


tinian, with the Authenticks, the Infortiatum, the Uld 


fir mationem aliquam exhibuerit, emend.t Regi 5, lib. niſi ſe 


Ponant burracas ſuas & alia ingenia _ubi-' 


00-08 


JI'ngenuitas Viegnt, [ngenui, liberi & lega'es hananes, 
Freeholders, commonalty of the kingdom. Not that the 
word was reſtrained to 'yeomen or plebeians ; for it was 
ſometimes given to the chief barons, as in the reign ol 
Hen. 1. Anſelmus archiep, Cant. in paſcha curiam venit, 
Remi ingenuitatem preſens conſulit, i, e. the great lords 

and King's common-council, Eadmer, Hift. Nov. fol. 
Os 1 

Jngot-, v2 bars of ſilver. See G.ld. 

4 ngreiz, egreſs, and regreſs, Words in leafes of 
lands, to {ignify a free entry into, going out of, and re- 
turning ſrom ſome part of the lands let; as to get in a 
crop of corn, &'. aiter the term expired. _ 

4ngrceiv, Is a writ of entry whereby a man ſeeketh 
ertry into lands,or tenements: it lies in many caſes, 
and hath many ſeveral forms. Sec Entcy. This wri 
is alſo called in particular, precife quod reddat, becaulec 
thoſe are formal words in writs of entry. The writs, as 
they lie in divers caſes, are theſe, ſet down in the 

id Nat. Brev, viz. Ingreſſu ad terminum qui preterit, 
fol. 121. Reg. Orig. fol. 227, which lieth where the 
lands or tenements are let to a man for term of years, 
and the tenant holdeth over his term. Ingreſſu dum nm 
Fuit compos mentis, Reg. Orig. 218. which lies when a 
man ſelleth lands or tenements, being out of his wits, &.. 
Ingreſſu dum fuit infra e@tatem, Old N. B. fol. 123. 
Reg. Orig. fol. 228. lies where one under age ſells his 
lands, &c. 
B. 125, Reg. Orig. 229. lies where a man 1s difleiſed, 
and dieth, for his heir againſt the diſſeifor. Hngreſſu in 
| te per, Old Nat. Brev. 326. Rep. Orig. fol. 229. 
Ingreſſu ſur cut in vita. Vet. N. B. 128. Reg. Orig. 230. 
both which ſee in Entry. Ungreſ/ſu cauſa matrimonts pre: 
lecuti, Vet. N. B. fol. 230. Reg. Oitig. 233. which 
ſee in Cauſa matrimemi ppaelorvti, Jugre//ſu im caſu 
proviſo, Vet. N. B. 132. Reg. Oiig. 235. which ſee 
in Caſu pzovto, [ngreſſa cut ante divertium. Vet. N. 
| B. fol. 130. Reg. Orig. 233. for which ſee Cut ante 
divoztiun. {ngreſſu in caſu conſimilt, for which fee Caſu 
conſimilt. [npre/u fine aſſ nſu capituit.. Reg. Orig. fol. 
230. It is a writ gives by the Common Law to the 
ſucceſſor of him that alienated fine afſenſu capituli, Sc, 
and is ſo called from thoſe words contained in the 
writ. C92. 6n Lit. fil, 325. And wngreſſu ad commu- 
nem legem. Vet.. N. B. 132. Reg. Orig. 234. which 
lies where the tenant for term ot life, or ot another's 
life, tenant by curteſy, or tenant in dower, maketh 
a feoffment in fee, and dieth: he in the reverſion ſhall 
have the aforeſaid writ againſt whomfoever that is in the 
land, after ſuch feoffment made. Cowell, edit. 1727+ 

4ngreſſus, 'The relief which the heir or ſucceſſor at 
full age paid to the prime lord, for entering upon the 
fee or lands which were fallen by the death or forfeiture 
of the farmer feudatary. "This relevium, relevamentum, or 
relevatio, was ſometimes called ingreſſus, and ſometimes 
zntroitus, being but a cuſtomary due (as at firſt only an 
honorary preſent) to the lord from his new vaſlal, for 
his entry or ingreſs upon his land or fee. Cowell, edit. 
1727. wad 

/Angrofſats2 magni rotuli, See Clerk of the pipe. 

Jn groſs, Is that which belongs to the perſon of the 
lord, and not to any ,manor, lands, &c. As villain in 
groſs, advowſon in groſs, &c. Co. on Lit. fol. 120. 

'ngroſſer, ( [ngroſ/ator, from the French grefeer, that 
is, ſolidarius venditor,) Is one that buys corn growing, 
or dead viCtuals to ſell again, except barley for malt, 
oats for oatmeal, or viCtuals to retail; badging by 1i- 
cence, buying of oils, ſpices, and viCtuals, other than fiſh 
or ſalt, anno 5 Ed. 6. cap. 14. 5 Eliz. 14. 
25. But WVejt. Symbol. part 2. tit. Indiftments, ſet. 
64. ſays, this definition rather doth belong to unlawful 
ingreflas than to the word in general. vee 3 par. /n/?, 
fol. 195. Ingreſſer is allo a clerk that writes records or 
inſtruments of law in ſkins of parchment: as in Henry 
the Sixth's time, he who is now called the clerk of the 
pipe, was called ingrofſater magni rotuli; and the comp- 
troller of the pipe was Called duplex ingroſſater, Spelm. 
See Fozeftalling. | 


Ingreſſu ſuper d:ſſeiſina in le quibus, Old N. 


as in 15 Ed. 4. to have common. 
12 Jac. in Dugannon's caſe. | 


to graſs in theſe lands as in the original grant. 
[10 Geo. | 


13 Eliz. 
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4ngrofing of a fine, Is making the indentures by the 
chiregrapher, and the delivery of them to the party unto 


whom the cognizance is made. F.N. B. f. 145, 
$8nyzabitant, ls a dweller or houſholder in any Place; 
as irhabitants in a vill, are the houfholders in the yij 
2 In/!, 702, 
'The word (inhabitants) includes tenants in fee ſimple, 


tenant for life, years, by elegit, Wc. tenant at will, ang 


he who has no intereſt but only his habitation and dwe]. 
ling. 6. Rep. 60. a Hil. 4 Fac. C. B. Gatewary; 
caſe. 

fe that hath a houſe in his hands in a town may he 
ſaid to be an inhabitant; Tirre/l, J. Carth, 119. Aich, 
13 Car. 2. GC. B. 

Inhabitants of a vill, without any cuſtom, may make 
ordinances and bye-laws for reparation of the chuich, or 
of a highway, or any ſuch thing as 1s for public good 
generally, and in ſuch caſe the major part fhall bind all 
others without any cuſtom. 5 Rep. 63. Mich. 32 
33 Eliz. B. B. in the Chamberlain of London's caſe, Citcs 
44 Ed. 3. 19. | 

In treſpaſs, the defendant juſtified, that every inhabit- 
ant in any ancient meſfuage within the vill, by reaſon of 
his commorancy therein, hath uſed to have common in 
the place where, for all his great beaſts at all times of the 
year, Wc, and fo juſtified as an inhabitant. It was re- 
folved, upon demurrer, not to be a good preſcription ; 
for inhabitants, unleſs incorporated, cannot preſcribe to 
have profit in another's ſoil, but only in matters of eaſe- 
ment, as in a way or cauſey to church, &c. So in mat- 
ters of diſcharge of toll or tithes, or in mods decimandi, 
&c. but not to have intereſt ; for that muſt be by perſons 
enabled, who are always to have continuance ; for ſhould 
ſuch preſcription be, then if any of the inhabitants depart 
from their ancient houſes, and ſuch houſe continues 
empty, the mheritance of the common' ſhovId be ſuf- 
pended, which cannot be, nor can ſuch common be re- 
leaſed ; for though one inhabitant ſhould releaſe, a ſuc- 
ceeding cone might claim it, which is againſt the rules of 
law, that an inheritance in a profit ſhould not be (capa- 
ble of being) diſcharged; and by ſuch preſcription a maid- 
{ervant or child, who reſides in the houſe, is ſaid to be 
an inhabitant, and to have the benefit of common, which 
would be' inconvenient ; and reſolved by all, that ſuch a 
cuſtom alledged by way of ufage (not otherwiſe) is not 
good ; and judgment tor the pl-intiff, Cro. Fac. 152, 
Hil. 4 Fac. B. R. Smith v, Gatewood. 

Inhabitants have not capacity to take .an inheritance, 
12 Rep. 120. Paj. 


A grant was made fome hundred years ago of land to 
truſtees and their heirs, that as many inhabitants of D, 
as were able to buy three cows might turn them to com- 
mon in the ſaid lands from ſuch a time to 1uch a time; 


decreed, that if this had been by preſcription, or uſage, 


none but inhabitants of ancient meſſuages could be inti- 
tled to it ; but here it 1s otherwiſe appointed by the grant, 
and every inhabitant that has three cows may put them 
Mit. 
9 Med. bg. Wright v. Hobert. | 

Jaheritance, (Hereditas,) Is a perpetuity in lands or 
tenements to a man and his heirs; for Lyttelton, (ib. 1. 
cap, 1. hath theſe words: "his word znheritance is not 
only underſtood where a man hath inheritance of lands 
and tenements by a deſcent of heritage, but alſo every tee 
ſimple or fee tail that a man hath by his purchaſe, may 
be ſaid to be by mberitance, for that his heirs may merit 
after him. Several inheritance is that which two or more 
hold ſeverally ; as if two men have land given them, to 
them and the heirs of their two bodies; theſe have joint 
eſtates during their lives, but their heirs have ſeveral 
inheritance. Kitchin, fol. 155. Cowell, See dr icenit, 
Cate. 

Johewardus, One attending the King in Hereford and 
Cambridge ſhixes. Demeſday, Cowell, edit. 1927» : 

4ahivitian, ( /nhibitio,) Is a writ to 7nhibic or forbid 
a Judge from farther proceedings in the cauſe depending 
before him. Sce #, N, B, #1. 39, where he puiteth 


prohibition 
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yobibition and inhibition together. Inhibition is moſt com- 


monly a writ iſſuing out of a higher Court Chriſtian to a 
lower and inferior, upon an appeal. Ctat. 24 Hen. 8. 


cap. 12. and 15 Car. 2. cap. 9. and prohibition out of the 


King's court tO a Court Chriltian, or to an inferior tem- 
poral courts Cowell. Te FED AO ; 

An iwhibition is either hominis or Juris ; it is ne viſita- 
tionem factns, vel aliquam jurijdietionem ecclefiafticam con- 
tent'.nem vel voluntar iam habeas. "Thus, when an arch 
bithop vih1ts, he indibits the biſhop ; when a biſhop Vi- 
ſits, he inhibits the archdeacon ; and the reaſon 15 tO pre-' 
vent ſcandal and detraction ; and this continues till the 
relaxation of the inhibition, which 1s not till the laſt Pa- 
riſh is vitited, and then it is entered nuia parochia re/iat 
vi.t da. tor he may hear of no faults till he come to the 
yery laſt pariſh. _ 3 Saik, 201. Cites P, 13 Car. Lunne v. 


Dodimn, 


Now after ſuch an inhibition upon a metropolitical vi- 
Ctition, if a lapſe happens, the biſhop cannot inſtitute, 
becauſe his power is ſu pended, and therefore the arch- 
bithop 18 to inſtitute ; for 1t 1s not only penal in the biſhop 
ſo-.0 do, but the inſtitution itlelf 1s void, becaule it 1s an 
act of jurildiftion from which he was ſuſpended. 3 Salk. 
QCT. fl. 2» | 

But it may be a queſtion, in the caſe of collation, 
whether, if a lapſe happen, the biſhop may collate? be- 
caule it is a kind of title ; but the better opinion is, he 
cannot, becauſe it is not by way of intereſt, but by way 
of proviſion for the cure, and tc ſupply the negligence of 
the pation 3 this appears, becauſe the patron may preſent 
at auy time after a lapſe, and before collation. 3 Salk. 
202. pl 4% 

_ J+z3c. This word was neither interpreted nor men- 
tioned in any Gioſlary before the publication of Kennet's 
Par ichial Antiquities. It properly fignifies any corner or 
out-pari of a common fickl ploughed up and ſowed 
(commonly with oats orAares), and ſometimes fenced off 
with a dry too:-hedge, within that year wherein the reſt 
of the ſame ficla lies fallow and common. It is now 
calld in the North. an wntock, and in Oxfordſhire a 
hit inne, or hitching, It ſeems derived from the Saxon 
inge, a field or meadow, or rather inne, within, and 
hoke, a corner or nook. The making of ſuch inho#e, or 
ſeparate incioſure, by any one lord or tenant, was a pre- 
judice to all who had a right of common. Frater 
Wal'terus pri Berenceſtriz fier: fecit quaddam inhoc 1n 
campo waratibili utriuſque ernicote in Mulecroft, ſub curia 
ejujdem priaris, per quod abbas Oſen dicebat je de communi 


paſiura thidem dijſeifiri. —Paroch. Antiq. p. 297. Noveri | 


untverſitas vejira no» feciſſe quoddam inhokium in campo de 
Duuthorp /in- afſenſu & voluntate prioris & conventus de 
Cold Noiton, Unde quorundam fratrum & aliorum ami- 
corum fren conſilto pr ed1ttum inhokium volunt depaſcere. b, 
f. 298, Lhis treſpaſs or encroachment was expreſsly 
prohibited in ſome charteis, —— Hac rYatione guod Dominus 
hayam nec paſturam ſeparabilem faciat ab hominibus infra 
campum Wareftabilem. Ibid. p. 4906. And therefore 
no ſuch hitchinne is now made without the joint content 
of all the commoners, who in mot places have their ſhare 
by lot in the benefit of it ; except in ſome manors, where 
the lord has a ſpecial privilege of ſo doing. Cowell, edit 

1727. vee Kennet's Gl:ſſary. — 


_ Jhjuncian, (njundtio,) Is a writ grounded upon an 
interlocutory order in Chancery, ſometimes to give poſ- 
ſeſhon to the plaintiff, for want of the defendant's ap- 
pearance; ſometimes to the King's ordinary court ; and 
lometimes to the Court Chriſtian, to ſtay proceedings in a 
cauſe upon ſuggeſtion made, that the rigour of the law, if 
It take place, 1s againſt equity aud conſcience in that caſe. 
Cowell, IWWaſt. Symbol, part 2. tit. Praceedings in Chan: 
ery, Jet. 25-5 

An injunCtion is a prohibitory writ, reſtraining a per- 
ſon from committing or doing a thing, which appears to 
be againſt equity and conſcience. 3 Bac. Abr. 172. 


1. The ſeveral kinds of injunftions, and when to be 
granted, | 
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2. What ſpall be a breach of an] injuntion, and hiv 
puniſhed, TE | | 
3. How an injun#ion ſhall be diſſolved. 


1. The ſeveral kinds of injunfions, and when to be 
granted. | 


Injunttions iſſue out of the courts of equity in ſeveral 


at law ; as if one man brings an aCtion at law againſt 
another, and a bill is brought to be relieved either againſt 
a penalty, or to ſtay proceedings at law, or ſome equit- 
able circumſtances, of which the party cannot have the 
benefit at law ; in ſugh caſe the plai-tiff in equity may 


|move for an injunction either upon an attachment, or 


praying a. dedimus, or praying a farther time to anſwer ; 
for it being ſuggeſted in the bil), that the ſuit is againſt 
conſcience, if the defendant be in contempt for not an= 
{wering, or pray time to anſwer, it is contrary to con=- 


fore an injunction is granted of courſe ; but this injunc- 
tion only ſtays execution touching the matters in queſtions 
and there is always a clauſe giving liberty to call for a 
plea, to proceed to trial, and for want of it, to obtain 
judgment; but execution 1s ſtayed till anſwer or farther 
order, 3 Bac. Abr. 173. Gilb. Hift. Chan. 194. ' 

Where tenant for lite is committing waſte in cutting 
down young timber, or breaking up or ploughing an- 
cient meadow or paſture, or doing other waſte, the te- 
nant in tail ſhall have an injunction. upon a certificate of 
filing of the bill, and ſhewing an affidavit of waſte com- 
mitted, and this till at:{wer and farther order ; for timber 
once cut down cannot be ſet up again. 3 Bac. Abr. 173 
Gulb, Hif. Chan, 193. Hard. 96. 1 Vern, 23. 


though by virtue of that clauſe without impeachment of 
waſte, he may fell timber, and alter any rooms of the 


houſe, or any part of the buildings thereunto belonging, 
equity would enjoin him 3 but not if he pull down to re- 
build ; for though the clauſe without impeachment of 
waſte gives an abſolute property in the timber, that he 
may do therewith what he will, yet he is but tenant for 
life of the lands and houſes; and therefore if he pulls 
them down in order to vex a ſon that has diſobliged him, 


in equity. See Lord Barnard's caſe, 2 Vern. 339 8, 
1 Salk, 161. Preced. Chan. 454. : 33 « 73 


” 


Alſo it is every day's practice to grant an injunction 
for building on another man's ground, and ſuch injunc- 
tion ſhall go to ſtay that new building till anſwer and 
farther order ; and ſo in the caſe of ſtopping up ancient 
lights. 3 Bac. Abr. 174. Gilb. Hiſt, Chan. 193. 


the printing and felling almanacks, bibles, and other, 
books, in bebalt of patentees and owners of ſuch books ; 


but the patent under ſeal is ever produced in open court. 


2 Show. 260. | | | | 
There is alſo an injunction granted to ſtay trial at law 

this is never granted but upon notice ; as where one 

files his bill, and it appears to the court that the plain- 


tiff*s equity mult ariſe out of the defendant's anſwer, in 


this caſe the court will, and often does grant an injunc- 


tion, and that the ſame may extend to ſtay trial. 3 Bac. 


174. Gilb. Hiſt. Chan. 194. 

There is an injunction called a perpetual injunCtion, 
for quieting a man in the poſlcſhon of his eſtate ; this is 
generally either upon a plain equitable title, or where one, 
two, or more verdicts have been. given againſt a man; 
this injunCtion 1s to quiet the plaintiff and his heirs for 
ever, and all claiming by, from, or under him ; and this 
is very often granted, and in many inſtances the juſtice 
of the court calls for it. 3 Bac. Abr. 194. Gilb. Hift, 
Chan. 194+ | | | | 

Alſo it has been attempted in Chancery, aſter three 
or four ejetments, by a bill of peace to eſtabliſh the pre- 
vailing party's title ; but this has been conſtantly denied, 
where the title was merely at law 3 and my Lord Cowper's 


4 B reaſons 


inſtances; the moſt uſual injunction is, to itay proceedings . 


ſcience to proceed to law in the mean time; and there- 


So if a man be tenant tor life without impeachment of 
waſte, with remainder to his firſt and every ſon in tail,. 


houſe at his pleaſure; yet if he ſhould pull down the. 


he aCts with an 111 conſcience, and ought to be reſtrained ? 


50 injunctions have frequently been granted to tay 


= _— F — 
—_— = 
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reaſons herein were that it would be too great arrogance 
\ in him to alter the courſe of the law; for that every 
termor may have an eje&tment, and every new ejeatment 
ſuppoſes a new demiſe, and the coſts in ejetment are a 
recompence for the trouble and charges to which the poſ- 
ſeſor is put ; but where the ſuit begins in Chancery for 
relief touching pretended incumbrances on the title of 
lands, and the court has ordered the plaintiff to purſue an 
ejectment at- law, there after one or two ejeCtments 
tried, and the right ſettled to the fatisfaCtion of the court, 
the court hath ordered a perpetual injunQion againſt the 
defendant, becauſe there the ſuit is firſt attached in that 
court, and never began at law ; and ſuch precedent in- 
cumbrances appearing to be fraudulent and inequitable 
_ againſt the poſleſlor, it is within the compals of the 
court to relieve againſt it. Preced. Chan. 261. Lord Bath 
V. Sherwin. 

A truſtee having contracted to ſell an eſtate to one 
perſon, and the ce/tu; gue tru/t having actually ſold it to 
another, who moved for an injunCtion to quiet him in 
the poſſeſſion being diſturbed by the truſtee ; it was held 
by my Lord Keeper, that an injunction for quieting the 
poſſeſſions is only grantable where the plaintiff has been 
in poſſeſſion for the ſpace of three years before the bill 
exhibited, u 
cauſe hath , 
merits of the cauſe by the court. 
Paines's caſe. | | 

There is an injunction to prevent a multiplicity of 
ſuits ; as where many ſuits are depending, and are likely 
to happen from one and the ſame thing, the court will 
here interpoſe and grant an injunCtion z they will direct 
a proper iſſue to try the whole, and all the reſt ſhall be 
bound by the verdict, or elſe there might be twenty 
actions, and as many verdias ; where one proper di- 
reCtion or iſſue ends the whole, and it is only direCting 
_ ifſue to prevent many more. 1 Vern. 22, 308. Show 

G39), 

If a ks is ſued at law for irregularly ferving the 
proceſs of the court of Chancery, it is faid that an in- 
junCtion will be granted to ſtay the proceedings at law ; 
for the irregularity is only puniſhable in that court, 1 
Fern. 269. | 

Where two courts have a concurrent juriſdiftion of 


een heard, and judgment paſſed upon the 
1 Vern. 156. Lady 


the ſame thing, that court ſhall retain the cauſe which is | 


firſt poſſeſſed of it; as between the Exchequer and Chan- 
cery, the County Palatines and Chancery ; but if lega- 
cies are given to infant children by a ſtranger, and their 
father being appointed their guardian by the ſpiritual 
court, ſues the executor there for recovery of them, 
Chancery will grant an injunction againſt his proceed- 
ing in that court ;z becauſe the ſpiritual court cannot order 
the legacies to be put out at intereſt for the children's 
| benefit, as the Chancery may do, though they may com- 

pel the father to give good ſecurity with two ſureties ; ſo 
where a huſband ſues in the ſpiritual court for a legacy 
given his wife, an injuntion will be awarded, be- 
cauſe that court cannot compel him to make an adequate 
ſettlement or proviſion for his wife ; but if the executor 
be ordered by ſuch a time to bring in the money, which 
he neglects to do, no injunction will be granted, becauſe 
the bill might have been brought only for delay, and the 


executor might at any time be pleaſed to diſmiſs his 


own bill. 3 Bac. Abr. 175. Preced. Chan. 287. 

There are other injunctions which are never denied ; 
as in an ejectment where the party agrees to give judg- 
ment in ejeCtment to prevent trial, to give a releaſe of 
errors, and to conſent not to bring a writ of error, 
and to this it 1s ſometimes added to deliver poſſeſſion, as 
the court upon hearing ſhall dirett; this forwards the 
defendant at law, and he could have no more if he were 
to proceed to trial. 3 Bac. Abr. 175, Gilb, Hift. Chan. 
195. 

Where a mortgagee brought a bill to forecloſe, and 
pending the ſuit an advowſon appendant to the mortga- 
ged manor became void, and the mortgagee being hin. 
 dered from preſenting, brought his guare impedit z and 

the court granted an injunction, though he had no bill 

filed. 2 Fern. 401, | 
5 


on a title yet undetermined; or in caſe the | 


L.-N 3 

Where a cauſe abated by the death of the Lady Ge. 
rard, and the defendant was her executor, who being 
ſerved with a copy of the bill of revivor, and my Lord 
Keeper's letter, would not appear, being in privilege ; 
and upon motion an injunCtion was granted, though the 
cauſe was not revived; and the caſe of Armfirong and 
Fackſon was cited, where before a demurrer determined 
the plaintiff had an injunftion on motion. Abr. £;, 
285. Duke Hamilton v. Macclesfield, 

o where the Lord Fharton had an injunction to quiet 
him in the poſſeſſion of the mines in queſtion, and upon 
hearing of the cauſe an iſſue was directed to try, whether 
the mines in queſtion were within the plaintiff's or de. 
fendant's manor ; the ifſue was tried at bar, and found 
for the plaintiff, then the plaintiff died, and a bill of 
revivor was brought, and before the time for aniwerin 
was out, or the cauſe revived, the plaintiff moved for an 
injunction to ſtay the Lord Yharton's working the mines, 
baving affidavit that fince the verdiCt againſt him he had 
trebled the number of workmen, and between that and 
Candlemas would work out the mines ; and an injunCtion 


was granted, though the cauſe was not revived. Abr, 
Eq. 285. Robinſon v. Ld. Wharton. 


2. What ſhall be a breach 
puniſhed, | 

If there be a ſuit in equity concerning title to a cloſe, 
and thereupon an order is made, that the defendant ſhall 
iuftcr the plaintiff to enjoy the cloſe till, &c. and not. 
withſtanding the detendant upon a title of common puts 
in his cattle, this is uo b+cach of the injunCtion ; for the 
<p was in queſtiou b the bill, Lane 96. Bent's 
caſe, 

A. obtains judgment againſt B,- but was hung up 
from taking out execution for a year and a day by in- 
junction out of Chancery ; and the queſtion was. whe- 
ther he could after take out execution without a fre 
facias ; and it was held, that he could not; Firſt, be- 
cauſe the Common Law court cannot take notice of 
Chancery injunctions. Secondly, becauſe it had been no 
breach of the injunCtion to have taken out a writ of exe- 


of an injunftion, and hny 


cution, and to have continued it by vicecomes non miſit 
breve. 1 valk. 322. Booth and Booth. 6 Mod, 288. 


8. C. in B. R. 
Where a defendant having taken out execution in 
breach of 'an injunCtion of the court of Chancery, and 
ſome of the. bailiffs who ſerved the execution having, as 
was alleged, found out a place in a wall in the plaintiff's 
houſe that was made up again with bricks, wherein was 
hid 150 /. and having taken away the money, and 
done great ſpoil to the plaintiff's goods, it was ordered by 
the Lord Chancellor, that the defendant ſhould make 
good this money to the plaintiff, and ſhould ſatisfy all 
other damages which the plaintiff would ſwear he had 
ſuſtained ; and this order was confirmed by the ſucceed- 
ing Lord Keeper ; though it was objeCted, that the order 
was unreaſonable, in making the plaintiff judge of the da-_ 
mage, that the defendant came into poſſeſſion by courſe 
of law, and the bailiffs were legal officers, who, if they 
did any thing amiſs, the party ought to take his remedy 
at law againſt them, and the defendant ought not to be 
anſwerable for their miſdemeanors ; for the Lord Keeper 
held the order to be juſt, and he thought it an idle prac- 
tice in the court to put a thicf to his oath to accuſe him- 
ſelf ; for he that has ſtolen will not Nick to forſwear it ; 
and therefore in odium ſpliatoris the oath of the party 
injured ſhould be a good charge upon him that has done 
the wrong. Fern. 207. Childrens v, Sarehy, 2 
As concerning the breach of injunCtions, it hath been 
of late praCtiſed to commit the party on affidavit of the 
breach and perſonal notice given to him, but never on 
notice to his clerk ; whereas by the ancient rule whcre 
a man is guilty of the breach of an injunQion, upon an 
afhdavit made thereof, the plaintiff's clerk in court iſſues 
out an attachment againſt him of courſe ; he is ar:e{ted 
thereon, gives bail to the ſheriff, enters his appearance 
with the regiſter ; ſo the court has hold of him ; the 
plaintiff files interrogatories in the Examiner's office to 
examine him ; the interrogatories are verbatim according 
| t0 
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to the affidavit z and if the party does negle& to attend 
and be examined, |it is a motion of courſe to examine 
him in four days, Or ſtand committed ; if he confefles 
the contempt be muſt ſubmit, own his fault, beg par- 
don, and pay coſts ; but if he denies it by his CXAmMINA= 
tion, the plaintiff deſcends to prove it upon him ; then 
the plaintiff moved to refer It to a maſter, to ſee whether 
the party is guilty of the contempt laid to his charge or 
not ; bere again he hath liberty to be heard, and may 
except to the reports, and bring It on for the judgment 
of the court ; and if the court 1s of opinion that he is 
guilty of the contempt, he muſt ſtand committed, and 
ay the coſts ; but if the court is of a contrary opinion, 
(as it ſometimes happens) he is acquitted with coſts, 3 
Bac. Abr 176, 177. Gilb, Hiſt. Ch. 198, 199. 


2. How an injundtion ſhall be diſſolved. ; 

The methods of diſſolving injunCtions are various ; 
when the anſwer comes in, and the party hath cleared 
his contempt by paying the coſts of the attachment, (if 
there is one) he obtains an order to diſſolve ni/i, and 
ſerves it on the plaintiff's clerk in court ; this order takes 
notice of the defendant's having fully anſwered the bill, 
and thereby denied the whole equity thereof, and being 
regularly ſerved, the plaintiff muſt ſhew cauſe at the 
day, or the defendant's counſel, where there is no pro- 
bability of ſhewing cauſe, may move to make the order 
abſolute, unleſs cauſe, fitting the court. 3 Bac. Abr. 
177. Gilb. Hiſt. Chan. 196. . 

'The plaintiff muſt ſhew cauſe either on the merits, or 
upon filing exceptions ; if upon the merits, the court may 


put what terms they pleaſe on him ; as bringing in the 


money, or paying it to the parties, ſubjeCt to the order 
of the court, or giving judgment with a releaſe of errors, 
and conſenting to bring no writ of error, or to give ſe- 
curity to abide the order on hearing, or the like ; and to 


_ this order 1s penarany addetl a clauſe, that the plaintiff 


ſhall ſpeed his cauſe to a hearing. 3 Bac. Abr. 177. 
Gilb. Hift. Chan. 196. 


If the plaintiff ſhews cauſe upon exceptions filed, he 


muſt procure the report in four days of the inſufficency_ 


of the anſwer; and if the motion is made at eithe:s of the 
laſt ſeals after HtHary or Trinity term, the court ſometimes 


; Puts the plaintiff upon opening the exceptions, and they 


judge whether they are material, or not ; the reaſon of 
this is, becauſe the defendant, if the motion ſhould be re- 
ported ſufficient, hath no opportunity to move the court 
till the ſeal before the next term, and is thereby very 
greatly delayed ; if the court think the exceptions mate- 
rial and. necefſary, they will grant the motion ; if other- 
wiſe they will deny it, as the caſe appears; and to this 
1s ſometimes added a clauſe to the other, eſpecially when 
the motion is made at the laſt ſeal, and the plaintiff ſhall 
procure the report in four days, or his injunCtion to ſtand 


'  diffolved without farther motion ; whereas it is not ſo in 


open term, or at any of the ſeals fave the laſt; and this 
clauſe being added, the court needs not to hear the ex- 
ceptions opened, which oftentimes take up too much 
ume. 3 bac. Abr. 177. Gilb. Hiſt. Chan. 196, 197. 


If the maſter reports the anſwer ſufficient, it is. a mo- | 


tion of courſe to diffolve the injunCtion on the anſwer's 
being reported ſufficient ; but yet the plaintiff may ſhew 
cauſe on the merits ; for there are many inſtances where 
the plaintiff's counſel may think the anſwer not full, and 
yet may be miſtaken, and notwithſtanding this the plain- 
uf-may have good cauſe on the . -rits for continuance of 
his injunction ; and it ſeems reaſonable that he have liberty 
to do it; but this muſt be done on notice given to the 
other fide ; he cannot do it when the defendant's counſel 
came to move to difſolve the injunCtion, on the anſwer's 
being reported ſufficient ; becauſe, as this is a motion of 
courſe, the party is not prepared to ſpeak to the merits; 
but he may have liberty on notice given. 3 Bac, Abr. 
177. Giulb, Hift. Chan. 197. RE, | 

Tf the plaintiff who bath an injunQion dies pending the 
ſuit, in (triftneſs the whole proceedings are abated, and 
the injunCtion with them; but even in this caſe Ge 


I N M | 
court ; he muſt move the court for the plaintiff to revive 


bis ſuit within a time limited, or the injunction to ſtand 
diſſolved ; and as this 18 never denied, lo if the ſuit is 


not revived, the party tak.s out execution. 'There are 
ſome inſtances where a plaintiff may move to revive his 
injunction ;z but as that rarely happens, ſo it is rarely 
granted, eſpecially where the injunQti.n hath been before 


difloived : but where a bill is diſmiſſed, the injunQion 


and eyery thing elſe is gone, and execution may be taken 
out the next day. 3 Bac, Abr. 177, i78. Gilb. Hifh 
Chan. 198. 


| For more learning on this ſubjef?, ſee 4 Bac. Abr. and 
14 Vin. Abr. tit. rf ungtion/ 03 


Jyury, (Ijuria) Is a wrong or damage to a man's 
The law will ſuffer a private injury 


perſon or goods. 
rather than a public evil ; and the at of God, or of the 
law, doth injury to none. 4 Rep. 124. | | 

FJnlagation, ( /zlagatio,) Is a reſtitution of one out- 


liberty of a ſubject From the Sax. Inclagiam, i. e Inla- 
gare. Et ex e ſeipſum legis patrocinii adeo capacem reddat, 
ut ad compenſationem admittatur. LL Canuti Reg. par 1. 
Cap. 2, : | 

AJnlagare, To reſtore to the benefit of the law. .— 
Eagarus puer veniens ad eum a Scotia, &f Rex eum inla- 
gavit, & omnes homines ſuos. Annal. Waverl. ſub anno 
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Jnlagh, ' or FJnlaugh, (Tnlagatus, vel homo ſub lege, ) 
Signifies him that is in ſome frank-pledge, and not out- 
 lawed; of whom take Bra&on's words, lib. 3. tratt. 2. 


fuerit, utlagari non poteſi nec extra legem poni ; quia ante 


magis quam femina, \que utlugari non poteſt, quia iþſa non 
e/t ſub lege, i. inlaugh Anglice, ſc. in francs pF in five de- 


| cenna ficut maſculus duodeeim annorum & ulterius, &c. In- 
laughe fignificat hominem ſubjeflum legit. Fleta, lib. 1. 


CaP. 47+ | 
Inland. (Inlandum, terra dominicalis, pars manerii de= 
minica, terra interior, For that which was- let out to 
tenants was called Utiand. In the teſtament of Brithe= 
ricus, in [tenerar. Kantii ; thus, To Wulfege that inland, 
to Mitege that utland, i, e. Lego terras dominicales Wulfego, 


fee (I give) the inland or demeans, and ts Alfey the outland 
or tenancy. Ex dens Will. de Eſton 50 acras de inlanda 
ſua. Rot. Chart, 16 Hen. 3. m. 6. This word is often 
found in Domeſday. 'The Saxon Thanes, who poſſeſſed 
bocland or hereditary lands, divided them according to 
the proportioa of their eſtates into two ſorts, in/and and 
outland, The inland was that which lay next or moſt 


view thereof, and therefore they kept that part in their 
own hands, for the ſupport of their family, and hoſpi- 
tality. The Normans afterwards called theſe lands Terras 
dominicales, the demeans of the lord's lands : the Ger- 
mans Terras indominicatas : the Feudiſts, Terras curias ac 
intra curtem, Lands appropriated to the court, houſe of 
the lord. See Kennet's Gloſſary in Ireland. 
Fnland Bills. - See Bilis of Exchange. | 


Jnlantal, nlantale, Demeſne or inland, to which was 


oppoſed delantal, land tenanted or outland, Cowell, edit. 
1727. o | | | 
"Anleaſed, From the French enlafs, intangled or in- 
ſnared; the word we may read in the Champion's oath. 
Co. Infl. 2 par. fol. 247. wan: | 
Jnlegiare, When a delinquent has ſatisfied the law, 
and is again refus in curia, he is ſaid ſe inlegiare. Sunt 
alia quedam placita Chriſtianitatis in quibus Rex partem 


| habet hoc modo. $1 Rex patiatur ut qui in ecclefia ' fecerit 


homicidium, ad emendationem veniet, primo epiſcopo & Regt 
pretium nativitatis ſug reddat, '& ita ſe inlegiet, deinde 
componat de pace ecclejig. 5 lib. &c. Leg. Hen. 1. cap. 
| SES 

Jnmates, Are thoſe that are admitted to dwell jointly 
with another man, though in ſeveral rooms of his manſion- 
houſe, pg and out by one door, and not being able 

t 


hall not take out execution without ſpecial leave of the 


to maintain 


emſelyes; which are inquirable in a leet, 
| ira ao K'itchin, 


lawed, to the proteCtion of the law, or to the bencfit or 


cap. 11» Minor vero, & qui infra etatem dusdectm annorum 


talem etatem non eft | ſub lege aliqua nec in decenna, non 


tenementales Mi\tego. 'T hus engliſhed'by Lambard, To Wul- 


convenient for the lord's manſion-houſe, as within the _ 


| 
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Kitchin, fol. 45. where may be read who are properly 
mmates, and who not, in the intendment of law. Czwell. 
See C vttaye. js | 


Anaamum for 2amium. A pledge. Innama non ca=. 


piantur niſi per communem afſenſum, Du Cange. 

JnaQcturalitas, Unnatural uſage. -Et itbidem im- 
perator coram omni populo congregato oftendit & notificauit 
omnibus innaturalitatem & inobedientiam ac_improbitatem, 
quam Rex Franciz ei fecerat, & ibidem Regem Francizx 
diffidabit, Fe. Fen. de Kynghton, in Ed. 3. p. 2572. 

Anmngs, Lands recovered from the ſea by draining 
as in Romney-Marſh, old records make mention of the :n- 
nings of archbiſhop Becket, Baidtwine, Bomface, and Beck- 
ham ; and at this day Elderton's Innings, &c. 

Junoma, An inclofure :. From the Saxon 4nnan, intus. 
In an ancient charter mentioned in Spe:man's Gloſſary we 
read, Sciatis me conceſfiſſe totum. llud meſſuagium in Baron 
Benedich, & wunum crofium & duas innonias. aut incloſuras, 
wocat. inholmes, &c.. PT TNs oe 95 nes 

Amnnoteiciaus, Letters patent .ſo called, which are 
always of a charter of feoffment, or ſome other inf{tru- 
ment not of record ; and ſp called from the words in the 
concluſion ; {nnoteſcimus per þ» e&ſentes, 
and y1dimus are all one. See: Page's caſe, 5 Rep. 
_Hnnvurlare, Fo clear one of a tault, *and make him in+- 
nocent: 87 guis furem , ipnoxiare velit unum dretum 1n 
 wadio ponat, Leges Ethelredi, cap. 10, apud Brompton. 

005 ata Mmnkeepers,- Common inns are inſtituted 
for paſſengers ;z for the proper Latin word is diverſorium, 
becauſe he that lodgeth there 1s* qua/t azvertens Je a via; 
and therefore if a neighbour who 1s not a traveller, as a 
friend at the requeſt of the 14n- keeper lodge there, and 
his goods are ſtolen, he ſhal} not. have an action, for the 
words of the writ are, Hoſp:tandos homines per partes, ubi 


hujujin2di hoſpitia exiftunt tranſeuntes & in eijdem hoſpi-! 


tantes. C9. 8 Rep. Cayle's caſes Neither ſhall the inn- 
keeper anſwer for any thing that is out of his inn, but 


only for ſuch things as are fra hoſprtium ; the words are 


Evrum bona & catalla infra hoſpitia Ma exiftentia. Cowell, 
edit. 1727+ | | 

1 IWho may fet up an inn; who deemed a common inn- 
keeper, and the privileges allowed him by law. 

2. Of the duties enjoined innkeepers ; and of offences com- 
mited by them in ſelling corrupt commodities, or at exorbitant 
prices, and in refuſing to harbour or entertain gueſts. 

3. In what caſes an innkeeper 1s chargeable for things 
ſtolen or bo/t ; whz is ſuch a gueſl as may charge an innkeeper ; 
and in what manner he 1s to be charged. 


| 4+ Of the innkeeper*s remedies againſt his gueſts, 


1. Who may ſet up an inn; who deemed a common inn=- 


keeper, and the privileges allowed him by law. 

[t ſeems to be agreed at this day, that any perſon may 
ſet up a new inn, unleſs it be inconvenient to the pub- 
- lic, in reſpe& of its ſituation, or to its increaſing the 
number of inns, not only to the prejudice of the public, 
but alſo to the hinderance and prejudice of other ancient 


and well-governed inns : for the keeping of an inn is no| 


franchiſe, but a lawful trade, open to every ſubject, and 
| therefore there is no need of any licence from the King 
for that purpoſe. 2 Rel. Abr, 84. Palm. 367. 1 Bul/. 
109+ Godb. 345, 2 Rol, Rep. 345. 2 Keb. 506. 
#7) IF ARE DE | | as bets 

But as inns from their number and fituation may be- 
come nuſances, they may be ſuppreſſed, and the parties 
keeping them may at Common Law be indiCted and fined, 
as being guilty of a public nuſance ; and in like manner 
may they be dealt with, if they uſually harbour thjeves, 
or perſons of ſcandalous reputation, or ſuffer frequent 
diſorders in their houſes. Cro. Car. 549. Dalt. Juſtice, 
cap. 

Fen? who has an inn by preſcription may lawfully en- 
large it upon the ſame land which has been uſed with it, 
either by erecting new buildings thereon, or turning 
ſtables into chambers of entertainment ; and he ſhall have 
the ſame privilege in ſuch new part, as in any other part 
| of the houſe. 2 Rel. 4br. 84. $ | 


: 


An innoteſc mus | 


| no one lives there, this is aCtionable ; alſo it was ſaid 


INN 
Aſo it is agreed, that the ſtatute of 5 & 6 F4, 6, cap, 


25, and other ſtatutes concerning the licenſing of ale. 


nerate into an alehouſe by ſuffering diſorderly tipling, 6, 
in which caſe it ſhall be deemed as fuch. Autor gg, 
1 Salk. 45. | 

A perſon who makes it his buſineſs to entertain tra. 
vellers and paſſengers, and provide lodging and neceſfa. 
foe for them and their horſes and attendants, is a cm. 
mon inn-keeper'; and it is no way material whether he 
have any fign before his door, or not.. Palm. 374, 2 
Rol. Rep. 345: p | Lo 

But though it be the entertaining of ' paſſengers that 
makes a man an innkeeper, yet it is faid, that if , 
perion having put up a ſign before his door, afterwards 
pull it down, he thereby diſcharges himſelt of the bur. 
then of an innkeeper; but if after the taking down his 
ſign he uſes to harbour men, it is as much a common 
infi as if hethad a ſign. Pain. 374. Godb. 346. 

It bath been adjudged, that a perſon living at Epſon, 
and lodging ſtrangers for drinking the waters in the fea. 


perſons except ſuch lodgers, is not an innkeeper, ſo az 
to have foldiers quartered on him, purſuant to the {tatute 
4 & 5 IL. 3. cap. 13. for he is not fuch-an hoſpitator 
againtt whom an aCtion lies for refuſing to entertain a 
gueſt ; alſo in this cafe Jodgers have ſuch an intereſt in 
their rooms that they may maintain an aQion ol treſpaſs 
againſt any one who ſhould enter into them apainlt their 
will. Carth, 417. 1 Saike 387, 5 Med. 427. S.C, 
Parkhurſt and Foſter, adjudged. 

A perſon -wha receives cattle to agiſt, on an agreement 
to pay ſo much a week tor them, cannot retain them 
for payment, as an inngeeper may the horſe of his gueſt, 
unleſs there be a ſpecial agreement to that purpoſe. Cro, 
Car. 271. Chapman v. Allen, : 


that he cannot be a- baukrupt ; for though he buys pro- 
vitions to be ſpent in his houſe, yet he does not properly 
fell them, but utter them at ſuch rates as he thinks rea- 
fonable, and the attendance of his ſervants. furniture of 
his houſe, &'c. are to. be confidered ; and the ſtatutes of 
bankruptcy only mention merchants that uſe to buy and 
{ell in groſs, or buy retail, and ſuch as get their living by 
buying and felling ; but the contratts with inn«keepers 
are not for any commodities 1n ſpecie, but they are con- 
tracts for houſe room, trouble, attendance, lodging and 
neceſlaries, and therefore cannot come within the deſign 
of ſuch words, fince there is no trade carried on by buy- 
ing and bartering commodities. Cro. Car. £49. 1 Joi 
437. March 35. S. C. Criſp and Prat. | 

+ But where an innkeeper is a chapman alſo, and buys 
and ſells, he may on that account be a bankrupt, though 
not barely as an innkeeper, and this has been frequently 
ſeen. 7 Vin. Abr. 57. 

For the ſecurity and proteQtion of travellers, inns are 
allowed certain privileges, ſuch as that the horſe and 
| goods of a gueſt cannot be diſtrained, &c, 9g Bul/. 270, 
Co. Lit. 47. 2 Vern. 129. | 
Alſo the law takes care of the reputation of an mn- 
keeper ;z and therefore where in caſe for words the plain- 
tiff declared, that he was poſiefled of certain ſtables 
guodam loco wocat' Beli-Savage Tan, that he had accommo- 
dation for travellers, and that he got his living by the 
exerciling of that faculty ; that the defendant was pot- 
feffed of another inn, and that a perſon not known In» 
quiring for the Bell- Savage Inn, (whither he was direct- 
ed ro ſet up his horſe,) he faid theſe words, this 1s 
Bell- Savage Inn : and at another time he ſaid to another 
perſon, you have nothing to do there, he is broke and 
run away, there is no entertainment for man or horſe; 
by reaſon of which words he loſt his cuſtomers ; and on 
Not guilty pleaded, the jury baving found for the defen- 
dant as to the firſt words, and as to the laſt for the plain- 
tiff, it was adjudged clearly for the plaintiff; and Has? 
Ch. J. held farther, that if a men keeps an inn, and 
another that. lives juſt by him, deſigning to get away Þis 
Cuſtomers, tells a perſon who inquires tor ſuch inn, that 


by 


houſes, &c. do not extend to inns, unleſs an inn depe- 


ſon, and ſelling them viCtuals and beer, and to no other 


An innkeeper *is diſtinguiſhed from other traders, in 
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Tov was there. Hill 25 & 26 Car. 2, Southwell and 
llam. Rayme 231. S. C. 


| horle to graſs, but the hoſt does it of his own head, if 


' 21. % That all hoſtlers or innholders ſhall fell their 


| baker, having been an apprentice to the trade for ſeven 


I N N 
by Hale to have been adjudged aCtionable to diſſuade a 


-rfon from going tO an inn, 'by telling him the ſmall- 


be” Of the duties enjoined inn-keepers ; and of offences 
committed by them in ſelling corrupt commoatties, or at eX- 
erbitant prices, and in refuſing to harbour or entertain 
__ duty of inn-keepers extends chiefly to the enter- 
taining and -barbouring of travellers, finding them vic- 
nals and lodgings, and ſecuring the goods and effects of 
their gueſts ; and therefore it one who keeps a common 
inn refuſes cither to receive a traveller as a gueſt into his 
houſe, or to find him viCtuals or lodging, upon his ten- 
dering him a reaſonable price for the ſame, he is not only 
liable to render damages for the injury in an action on 
the caſe, at the ſuit of the party grieved, but alſo may 
be indicted and fined at the ſuit of the King. 9 C. 87. 
Dyer. 158. Bro. Attion ſur le caſe 76, 92. | 


For ke who takes ' upon himſelf a publick employ- | 


ment, muſt ſerve the publick as far as his employment 
goes ; therefore an inn-keeper {hall not only anſwer for 
his own neglects, but alſo for the negleQs of thoſe who 
act under him, though he ſhould expreſsly caution againſt 
it, 1 Salk 18- | 
Bur the duty of an inn-keeper does not extend to the 
finding ot a gueſt with clothes or wearing apparel. 2 Roll 
Ps | Yo . 
Allo if the gueſt be aſſaulted and beat within the inn, 
he ſhail bave no aCtion againſt his hoſt ; for the charge of 
the holt extends to the moveables only, and not the per- 
ſon of the gueſt, 8 Co. 32. in Calye's caſe, 29 
If a man comes to a common inn to harbour, and 
deſires that his horſe be put to graſs, and the hoſt put 
him to graſs accordingly, and the horſe is ſtole, the hoſt 
ſhall not be charged ; begauſe by law the hoſt is not 
bound to anſwer tor any thing out of his inn, but only 
for thoſe things that are infra boſpitium. 8 Co, 32 b. 
Calys's caſe, adjudged. 4 Leon. 9b. 8. P. adjudged. 2 
Brownl, 255, 8. P. per cur'. | 1 
But if the owner does not require the hoſt to put his 


the horſe be {tole, he ſhall anſwer for it, 8 Co. 32. b. 
4 Leengb. 2 Brownl. 255. 8. P, per cur”, 

Aifo if the hoſt upon the command of the gueſt puts 
the horſe to graſs, and by the voluntary and wilful neg- 
ligence of the hoſt the horſe is ſtole, as if the hoſt vo- 
luntarily leaves open the gates of the cloſe, by which 
means the horſe ſtrays out, and ſo is ſtolen or loſt ; an 
action on the caſe lies againſt the hoſt. 1 Roll, Abr. 4. 
Moſley and Foſſe. | 

Innholders are reſtrained from ſelling at exorbitant 
prices, and may be indiQted if they extort any greater or 


larger ſums than thoſe rates and prices that are impoſed | 


on their commodities. Carth., 150. Skins 291. 
And to this purpoſe it is enaQted by 21 Fan, 1. cap. 


horſe bread and their hay, oats, beans, peaſe, provender, 
and all kind of vi&tual both for man and beaft for rea- 
ſonable gain, having reſpeCt to the gain for which they 
ſhall be ſold in the markets adjoining, without taking any 
thing for litter. And-it is further enaCted by the ſaid ſta- 
tute, "That every hoſtier and inn-keeper dwelling in any 
town or village, being a thorough-fair, and no city, 
town corporate or market town, wherein any certain 


years, is dwelling, may make within his houſe horſe-bread 
ſufficient, lawful, and of due ailile according to the price 
of grain and corn. And it is further enacted, That if 
the horſe-bread which any of the ſaid hoſtlers or inn- 
holders ſhall make be not ſufficient, lawful, and of due 
aſſiſe, according to the price of grain and corn as above- 
ſaid, or that it any of them ſhall offend in any thing 
contrary to this aCt, the juſtices of aſliſe, juſtices of 
oyer and terminer, juſtices of peace in every {hire, 1i- 
berty or franchiſe within this realm, ſheriffs in their 
turns, and ſtewards in their leets may enquire, hear and 
determine the ſaid offences of the ſaid hoſtlers and inn- 


| holders, who ſhall be fined for the firſt offence, gots 
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to the quantity of the offence : and for the ſecond offence 
ſhall be impriſoned for one month, and for the third 


offence ſhall ſtand upon the pillory.” 


If an inn-keeper ſell corrupt wine or victnals, an ac- 
tion lies -againſt him, alſo if his ſervant ſell ſuch cor- 
rupt wine or victual, an aCtion on the calc lies againſt 
the maſter, though he did not order the ſervant to 
ſel] it to any particular perſon. 9 Hen. 53. 1 Rod. 
Abr. 95 : : "Þ mp 
It has been already obſerved, that if one who keeps a 
common inn retule either to receive a traveller as a gueſt 
into his houſe, or to find him vittuals or lodging, upon 
his tendering him a reaſonable price for the fame; he is 
not only liable to render damages for the' injury in an 
aCtion on the caſe, at the ſuit of the party grieved, but 
may alſo be indicted and fined at the fuit of the King; 
Dyer 158. fl. 33. 2 Brownl. 254. 2 Roll. Rep. 345, 
Kelw. 59. Palm, 367. Godb. 346. 1 Salk. 388. Carth, 
150. 9. P. admitted, Oy ain, ed BY 
Alſo it is ſaid, that an inn-keeper may be compelled by 
the conſtable of the town to receive and entertain a perſon 
as his gueſt. 5 Ed. 4. 2b, Dalt. cap. 7. 1 Show. 268; 

Alfo an inn-keeper, or a perſon keeping a livery-ftable, 
is obliged to receive a horſe, though the owner- does not 
lodge in his houſe ; for by taking' upon him a publick 
employment, he is obliged to ſerve the publick as far as 
his employment extends, Afoor 867, pt, 1229. 


3- In what caſes an inn-keeper is chargeable far things flolen 


or loſt ; who ts ſuch a-gueſt us may charge an inn-keeper ; and 


in what manner he 1s to be charged, 


ſtolen or loſt out of their inns, and this is without any 
contraCt or agreement for that purpoſe ; for the law makes 
them liable in reſpeCt of the reward, as alſo in reſpect of 
their being places appointed and allowed of by law, for 


| the benefit and ſecurity of traders and travellers. Dyer 


266. 8 Co. 32a. Poph. 1178. Nioy 79. Latch 179. 

And this duty and burthen, enjoined innkeepers by law; 
they cannot diſcharge themſelves of, under pretence of 
fickneſs, want of underſtanding, abſence from their houſes; 
&c. Fitz, Hoſtler 5. Bro. Attion ſur le caſe qr, _ 

' But if a perſon comes to an innkeper, and deſires to 
be entertained by him, which the innkeeper refuſes, be- 
cauſe his houſe is already full ; whereupon the party ſays 
he will ſhift among the reſt of his gueſts, and there he is 
robbed, the hoſt ſhall not be charged. Bend]. 60. p!. 101, 
Dyer 158. 1 And. 29. adjudged. 

It is faid in Dyer, that if the hoſt require his gueſt to 
put his goods in ſuch a chamber under lock and key, and 
that then he will warrant their ſafety, or elſe not, and 
notwithſtanding the gueſt ſuffers them to lie in an outer 
court, where they are ſtole, no aCtion lies againſt the 
hoſt : for they were not Joſt through the neglect of the 
hoſt, but of the gueſt. Dyer 266. Spencer's caſe. 

If the gueſt is robbed by his ſervarit, or' by one that 
comes with him, or by one that he deſires may be lodged 
with him, he ſhall have no aQtion againſt the hoſt; for it 
was the folly of the gueſt to keep ſuch a ſervant or com- 
pany, and there is no default of good cuſtody in the hoſt. 
8 Co. 33 oF in Caley's caſe. Cro. Eliz. 285. Fitz Holler 
3, 2-8: Þ. | | 

It ſeems the hoſt is anſwerable, tho' the gueſt does not 
acquaint him what goods, &', he has. 8 Co. 33 a, | 

If an hoſt invites one to ſupper, and the night being far 
ſpent, invites him to ſtay all night, if he is after robbed, 
yet ſhall the hoſt be charged ; for this gueſt was no tra- 
veller. 2 Brownl. 214. 8 Co. 33.6. 1 Rult Abr. 3.5. P. 


If a man comes to an inn with a hamper, in which 
he hath ſeveral goods, and goes away, leaving this with the 


hoſt, and two days after comes again, but in the.mean 
time of his abſence this is ſtole, he ſhall have no ation 
againſt the hoſt ; for at the time of the ſtealing he was 
not his gueſt, and by the keeping the hamper the hoſt 
had no benefit, and therefore ſhall not be charged with 
the loſs of it in his abſence. 1 Roll, Abr. 3, 328, Cra. 


Fac. 188, Noy 126. S, C. adjudged between Felly and 


Vor. Il. N® 94. 


Clark. 


Innkeepers are clearly chargeable for the goods of gueſts 
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But if 4. comes with goods to an inn in London, and 
{tiys there for a week, month, or longer, and is there 
robbed of them, he ſha'l have an aCtion againſt his holt 3 
tho' perhaps being at the end of his journey, he cannot 
then be ſaid rarſeuns according to the writ in the Regrfler. 
Latch 127. Poph. 179. Dyer 158. b. in margin. 

But if an attorney hires a chamber in an inn for the 
whole term, he is qua/# a leſlee, and if robbed, the hoſt 
not anſwerable. Moor 877. LIT 

So if a man upon a ſecial agreement b6afds or ſojourns 
in an inn, and is robbed, the hoſt ſhall not anſwer for it. 
Latch 127. Hetley 49. | | 

So if the gueſt deliver the goods to the hoſt upon an- 
other account, he ſhall not be charged if loſt or ſtolen. 
1 Roll. Abr. 3. 

If a man comes to an inn with a horſe which he rides, 
and leaves it with the hoſt, and goes away from the inn 
for ſeveral days, and in his abſence the horſe is ſtole, 


| yet ſhall the hoſt be charged for it,-becauſe he had benefit 


by the continuance of the horſe with him, inaſmuch as 
he 1s to be paid for it, and ſo the owner is a ſuſhcient 
gueſt to maintain an ation. 1 Roll, Abr. 3- Moor 877. 
Noy 126. 1 Salk 388. | 

If a man's ſervant, travelling on his maſter's buſineſs, 
comes to an inn with his maſter's hoxſe, which 1s there 
ſtole, the maiter 'may have an aCtion againſt the hoſt, 
becauſe the abſolute property is in him. Cro. Fac. 224. 

e margin, Noy 79, 1 Roll, 

Abr. 3. Ge ; 

So if A. ſends money by his friend, and he is robbed in 
his inn, A. ſhall have the 2Rion. Yetv. 162. 

If one joint-tenant of goods is robbed, both may have 
the ation. Latch 127. Poph. 179. | | 
The form of the writ is thus: H/hereas according to 


the law and cuflom of our realm of England, inn-keepers, 


who keep common inns to entertain men paſſing by the place 
where ſuch inns are, and the gueſts lodging in the ſame, 
and their grids being in thaſe inns without ſubſlraftion to 
keep night and day are bound, ſo that for default of them the 
inu-keepers or their ſervants damage may not come in any 
manner to ſuch gueſts : Certain maiefactors took and led away 
@ certain horſe of the price of forty ſhillings of him the ſaid A. 
entertained within the inn of the aforeſaid B. at S. found, for 
default of him the ſaid B. and other wrongs, &c. to the great 
damage, &.., and have, &c, Witnels, &c. | 
'The writ need not mention that the defendant keeps 
2 common inn, for it muſt be fo intended; for the re- 
cital of the writ is, Innkeepers who keep common inns, &c. 
and the latter words depend upon the former ; but the 
- plaintiff ought to count that he kept a common inn. 
8 Co. 22. a. | La | 
M in foch an aCtion brought by the maſter for goods ſtole 
from his ſervant, the plaintiff lays the cuſtom that inn- 
keepers ought fafely to keep the goods of their gueſts, and 
all other goods into their inns brought ; the cuſtom is 
ſuſficiently alledged to maintain the action, notwithſtanding 
it was objeCted, there was no ſuch cuſtom to keep the 
goods of others ſafely. Cro. Fac. 224. Beadle and 
Morris, adjudged. Yelv. 162. S. C. | 
If in his declaration the plaintiff lays the cuſtom for 
common inns, and then lays that he was hoſprtatus in hoſ- 
pitio, &c. this is well enough; for it mult be intended that 
it was commune, elſe it is domus && non hoſpitium. Heb. 245. 
and ſee Raſt. Ent. 405. Rob. Ent. 22. 


The declaration againſt an innkeeper was thus : Pred' | 


D. com* hoſpitat' adtunc & ibidem exiſten' in ſtabulum deli- 
beravit a certain gelding, to be by him ſafely kept, at a 


| reaſonable rate, and to be by him fafely re-delivered to 


the plaintiff ; and after verdict for the plaintiff, it was 
objeCed, that for aught appears the horſe was put into 
the defendant's ſtable without his privity, in which caſe 
he is not bound to take any care of it ; for the words 
being Pred' D. com hoſpitat* exiſien' may as well be taken 
in an ablative as dative cafe : but the court held, that the 
words being indifferent to an ablative or dative caſe, they 
ought to be taken in that caſe which makes the declara- 
tion good, and therefore gave judgment for the plaintiff, 
6 11:4. 223. Stanyon and Davis. 1 Salk. 404. S. C. 
but not 9s p. | ; 
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4+ Of the innke-per's remedies againſt his gueſlc. 
Innkeepers may detain the perſon of the gueſt who eats, 
or the horſe which eats, till payment, and this he may do. 
ithout any agreement for that purpoſe ; for men, th 
get their livelihood by entertainment of others, cannor 
annex ſuch diſobliging conditions that they ſhould retain 
the party's property in caſe of non-payment, nor make 
ſuch diſadvantageous and impudent a ſuppoſition, thar 
they ſhall not be paid ; and therefore the law annexes ſuch 
a cbndition without the expreſs agreement of the parties, 
39 H. 6.18. 5 H. 7.15. Roll. Abr. 85. Cro. Car, 
271. Carth. 150, 1 Salk, 388, May detain the perſon 
ot his gueſt. 1 Shaw. 269. | 
If 4. injuriouſly take away the horſe of B. and put him 
into an inn to be kept, and B. comes and demands him, 
he ſhall not have him until he is ſatisfied for his meat; for 
when an innkeeper takes a horſe into his keeping, he iz 
not bound to inquire who is the owner of the horſe, 
which he is obliged to keep, let him belong to whom he 
will, and therefore no reaſon that the innkeeper ſhould he 
obliged to deliver him till he is ſatisfied. Yelv. 67. 3 
Bul/. 369, 270. 2 Roll. Abr. 85. Poph. 128, 179. 
If 4. deliver a horſe to an innkeeper, and B. promiſes 
that in conſideration that the innkeeper will deliver over 
the horſe to A. that he, viz. B. will ſatisty him for his 


meat, this is a good promiſe ; for here is a good conſide. 
ration, inaſmuch as the innkeeper loſes the detainer which 
is a damage, and 4. regains his horſe, that is to his ad. 
vantage. Hutton 101. | 
An innkeeper that detains a horſe for his meat cannot 
uſe him, becauſe he detains him as in the cuſtody of the 
law, and by conſequence the detention muſt - be in the 
nature of a diſtreſs, which cannot be uſed by the diſtrainer, 
Moor 877, 2 Roll, Rep. 438. | 

By the cuſtom of London and Exeter, if a man com- 
mit an horſe to an hoſtler, and he eat out the price of his 
head, the hoſtler may take him as his own, upon the rea- 
{onable appraiſement of four of his neighbours; which 
was, it ſeems, a cuſtom ariſing from the abundance of 
trafick with ſtrangers, that could not be known, to 
charge them with the aCtion ; but the innkeeper hath no 
power to fell. the horſe, by the general cuſtom of the 
whole kingdom. MAfoor 856. 3 Bulſ. 271. Yelv. 61. 
1 Roll. Rep. 449. 1/ent. 71. S. P. | 

But if 4. commit the horſe of B. to a hoſtler in Lon- 
don, and he eat out his head, yet cannot the hoſtler ſell 
him ; for all cuſtoms being derogatory to the Common 
Law, are to be taken ſtritly ; and there is no cuſtom of ' 
London that hath gone ſo far as this caſe, to authoriſe one 
man to ſell and convey the property of another. 2 Roll, 
Abr, 85. | | | 

If a man commit his horſe to an innkeeper, and he 
put him to paſture, he may detain the horſe until he is 
ſatisfied for the meat ; for the paſture of ſuch perſons, ſet 
up by the law for entertainment, hath the ſame privilege 
with the ſtables. 2 Rell. Abr. 85. | Ko 

If a horſe be committed to an innkeeper, it may be 
detained for the meat of the horſe, but not for the meat 
of the gueſt ; for the chattels are only in the cuſtody of 
the law for the debt that ariſes from the thing itſelf, and 
not from any other debt due from the ſame party ; for 
the law 1s open for all ſuch debts, and doth not admit 
Private perſons to take repriſals. 2 Rill, Rep. 438. and ſee 
2 Roll, Abr. 85. © 7 | | 

If an horſe be committed to an innkeeper, and be de- 
tained by him for his meat, and the owner take him 
away, the innkeeper muſt make freſh purſuit after him, 
and retake him, otherwiſe the cuſtody of him is loſt ; for 
he cannot retake him at any other time : for if a diſtreſs 
be reſcued, and the party upon freſh purſuit do not re- 
take it, the diſtreſs is loſt; for no man that has only a 
naked cuſtody can make a repriſal, when the thing is out 
of his cuſtody ; for it is the power of an owner and pro- 
prietor, and of him only, to retake ſuch his property, 
wherever he finds it. 2 Roll. Rep. 438, 

But if an horſe be committed to an hoſtler, and he 
detain him for his meat, and after the owner comes to 
an agreement that the hoſtler ſhall retain him till he is 


fatished, here he hath not only the cuſtody of him as 2 


diſtreſs, 
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diſtreſs, but alſo the property in him as a pledye ; aud if | regis implacitationis, wel inoperationis cauſe, that is, on the 


the owner take it from him, he ſhall not only retake it} days in which all 
upun freſh purſuit, but wherever he meets it ; becauſe | juridrcrs, 


pleadings are to- ceaſe, 07 in diebus ney, 


he had a property by fuch contract, and a man that aath, 4 Jnopdivatus, Fs one who dies inteſtate : 'Tis mentioned 
a property may retake bis. own where he meets with it. | in Matr. He/tm. 1246. and in W. Tyrius, lb, 12. cap. 2g. 


2 Rall. Rep. 438- 


| v12. Ordinatus vel inordinatus, quod nos ſine lingua dicimus, 


Upon evidence the caſe was: A man had an horſe in | -biertt. - TEE ET DT Ys PRI wee 
an inn, and came thither, and directed that the intikeeper { Japen! and Dutpeny; In the regiſter of the priory of 


' ſhould not vive him any, more food. tor he would not be 
reſponſible for it ; and the queſtion was, whether for the 


Cokesford, page 25. thus, De inpeny & outpeny conſuetudo 
talis eft in villa de Eaſt Radbam, de omnibus terris que infra 


food, after this direQtion given, by the innkeeper. to the | Burgagium tenentur ; Vizs Ducd ipſe, qui vendiderit ditlam 


horſe, he who brought the horle thither ſhall be charged, 


tenuram alicui, dabit pro exitu ſus de eadem tenura unum 


pl not ; and Fliit Ch. ]. at frit inclined that this is a denartum, & ſimile pro ingreſſu alterius. Et / pradias 
diſcharge, and that the horſe (tho' he might be retained | denari aretro fucrint, Ballivus dimini diflringet pro eiſdem 
by the innkeeper,) yet is but in the nature of a diſtreſs, | aenarizs in eadein tenura, Theſe words and cuſtom are alſo 


and it being in the cuſtody of the innkeeper in his inn, | mentioned in th 


e rolls of a court there held, about the 


this is a pound covert, and the horſe afterwards ought io | feaſt of Epiphany, Arno 12 Ric. 3- Spelm. 


be ſound and maintained at the peril of the innkeeper 


;| Fnpriſii, Adherents or accomplices. ——Sciatis quod 


but after, mutata opimone, he direfted, that this was not | receprmus in gratiam noſtram Gulbertum Mareſchallum, 


a diſcharge 3 for then any innkeeper might be deceived, 
and it is the leſſening of the ſecurity of an innkeeper, | 18 H. 3. in Brady Hi/t. Engl. Append. pag. 180. 


& 
omnes qui fuerunt imprifii Richardi Mareſchaili.—— Clauf. 


who may detain, and, by the cuſtom of London, fell the] Juqueſt. ( Inquiſitio) Is an inquiſition by jurors, or 2 


horſe for his keeping. Skin. 648, Gelber v, Berkeley. 


- | Jury, which is the moſt uſual trial of all cauſes both civil 


In trover for three horſes the defendant pleaded, that | and criminal within this rea'm ; for cauſes civil, after 


"he kept a publick inn at Glaftenbury, and that the plain- 
tiff was a carrier, and uſed to fet up his horſes there, 


proof is made on either fide, of ſo much as each party 
thinketh good for himſelf ; if the doubt be in fact, it is 


and 36 1. being due to bim for the keeping the horſes, | referred to the diſcretion of twelve indifferent men, im=- 
which was more than they were worth, he detained and panelled by the ſheriff tor that purpoſe, and as they bring 
ſold them, prout ei bene licuit : and on demurrer judg- | in their verdict, fo judgment paſſeth ; for the judge faith, 
ment was given for the plaintiff ; an innkeeper having no | the jury findeth the fa&t thus, and the law is thus : for 
power to {ell horles, except within the city of London, | the inqueſt in criminal cauſes, ſee Jury, and Smith de 


2 Roll. br, 85. 1 Vern. 71. Mo. $876. Nel. 675. And 


Rep. Ang. lib. 2. cap. 19. An inqueſt is either ex officio, 


beſides, when the horſes had been once out, the power of of office, or at the miſe of the paity. Staundf. pl. cor. 


detaining them for what was due before did not ſubſiſt 
at their coming in again. Stran. 556. Eaſt. 9 Geo. 1 


Fon”: V. Pearte. 


Far more learning on, this ſubjeet, fee 3 Bac. Abr. 


lib. 3. c. 12. "The word is uſed in the ſtatutes of 25 Ed. 
«i 3: c. 3- 28 Ed. 3.c. 13. and almoſt in all ſtatutes that 
peak of trials by jurors. Cowell, See Jury, 
FJnqurendo, Is an authority given to a-perſon or per- 


and 14 Vin. Abr. tit. Inns and Innkeepers. And ſee | ſons, to inquire into ſomething for the King's advantage, 


A.rhouſes. ; | 


Jans vf couct, '{H/pitia curie,) Are fo called, be- 124, 265, 266, 2 


which in what caſes it lieth, ſee Reg. Orig. fol. 72, 85, 


cauſe the ſtudents thercin do ſtudy the law, to enable | Jnquiſition, Is a manner of proceeding by way of 
them to praCtiſe in the courts at Heſiminſler, or elſe- | ſearch or examination, and uſed in the King's behalf" in 


where z and alſo becauſe they uſe all other gentle exer- | (om©porgl cauſes and proceſs ; in which ſenſe it is con- 
ci/cs, as may make them more ſerviceable to the King | 


founded with office. Staundf. Prerog. 51. This inquiſi- 


in his court. Forteſcue, cap. 49. of theſe there are four | tion is upon an outlawry found, in caſe of treaſon and 
well known, . viz. The A:ddle-Temple, Inner-Temple, | felony committed 3 upon a felo de fe, &c. to intitle the 
Lincoln's-Inn 2nd Gray's-{nmn, which with the two Ser- | King to a forfeiture of lands and goods: and there 1s no 
jeants-Inns, and eight [nns of Chancery (as Sir Edward | ſuch nicety required in an inquiſition as in pleading : be- 
Coke ſays) makes the moſt tamous: univerſity for the pro- | cauſe an inquiſition is only to inform the court how pro- 
feſſion of the law only, or of any one human ſcience in | ceſs ſhall ifſue for the King, whoſe title accrues by the 


the world ; concerning which fee Dugdale's Origines Fu- 


attainder, and not by the inquiſition ; and yet in the caſes 


ridiciales, Cowell, edit. 1727. See the Hiſtory of the | of the King and a common perion, inquiſitions have been 


Inns of Court, lately publiſhed. 


Fnnuendo, (From [nnuc, to beckon or no with the 


{| held void for incertainty. Lane 39. _ ; i 
It is ſaid there are two ſorts ot inquiſitions, one to in- 


head) Is a word frequently uſed in writs, declarations and |form the King, the other to veſt an intereſt in him ; the 
pleadings, and the office of it is only to declare and aſcer-| one need not be certain, but the other muſt ; and where 
tain the perſon or thing which. was named or left doubtful | an inquiſition finds ſome parts well, and nothing as to 
before; as to ſay, He {innuendo the plaintiff) is a thief, | others, it may be helped by melius inquirendum. 2 Salk. 
where there was mention before of another perſon ; but | 469. _ Fades ET £2 | 

this /-2mvendo muſt neither enlarge the ſenſe of the words, | Inquiſition. de. vita vel membris ſhall be granted free, 


nor wake a ſupply, or alter the caſe where the words ar 
defeftive. See Hutton's Rep. fol. 44. | . 


M694 +4200 oil og oa tie, 
Il of the townſhip of twelve years old, ought to come. 


. 


Innuends can't reduce to a particular, that - which be- | to inquiſitions of the death of a man, St. Marleb. . "I 


fore would bear a more large conftruftion. Per Holt, | H. 3. c. 24+ | 


Camb. 46. The King v. Greep. 


Shall be of ſufficient men, tc, 8. IWem. b.2 Ed. 


In every Innuends, there mult be ſomething precedent "2 & 7 OD EP pe IR 175 og | 
induce it, ſomething whereby it may be implied, that | Articles to be inquired of concerning the King's lands; 


' the man meant ſo as the innuendo would have him. Per | extenta manerii, 4 Ed. 1. 4. 1. 


Holt. Camb. 466. The King v. Greep cites Hob, 6.| Inquiſitions and inditments ſhall be taken by twelve 


Miles v. Faceb. 4 Rep. 17. 


 Innuendo nay ſerve for an explanation, where there is 


| men who ſhall put their ſeals to them, St. W/e/im. 2. 
13 Ed. 1.c. 13. 


precedent matter, but never for a new charge z it may | Bondmen may be ſworn of inqueſts for want of free- 


_ apply what is already exprefled, but cannot add or en-| men, St. Exon. 14 Ed. 1. 


large the importance of it. 2 Salk. 513. Mich. 9g W. 3.| lInquiſitions to be taken before the granting liberties; 


B. R. The King v. Greep. See 1 Vin. Abr. þ. $24. 


St. de Libert. Perquir. 27 Ed. 1. fl: 2% 


Jnvperatio, Is one of the lawful excuſes to exempt Commiſlions of general enquiry ſhall not be granted, 


| a man from appearing in court. [n Leg. H.1. cap. 61.| 34 Ed. 3. cl. _ | 


Cauſe que ad excuſationem ſufficiunt, &'c. hoc eſt, vel infir- " 'Traverſes of offices found before eſcheators to be tried 


mitatis, vel domini neceſſitatis, vel cantramandationis, vel 


in the King's Bench, 34 Ed. 3. «@ 14: oy 
| Commiſhong 


o 
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Commiſſions to enquire of certain articles ſha]l be 
oranted to the Judges, Sc. 42 Ed. 3. 4. 

Commiſſions ſhall take inqueſt by men impanelled by 
the ſh:riff, 8 #7. 6:..co 16, 

Lands ſeiſed into the King's hands upon office found, 
ſha!] be let to farm to him that tenders a traverſe, 8 H. 
6G. c. 16, x 177. 8. 6. 10. AoR 

Offices found beſore eſcheators ſhall be returned within 
a month, 8 H. 6. c. 16. 18 H. 6. c'7. 

No lands ſhall be granted by patent till the King's title 
be fourd, 18 H. 6, c. 6. 

Juſtices of peace may rake an inqueſt, to enquire of 
the concealment of other inqueſts, 3 H. 7. c. r. 

The qual-fication of commiſſioners to enquire of lands, 
1-H8.-© 8. [6 14, #.---- 

How inquiſitions ſhall be taken and returned, 1 H. 8. 
C 8, ; . 

How they ſhall be trayerſed, 2 & 3 Ed. 6. c.8. | 

Leffees, copyholders, &c. not to loſe their intereſt, 
though omitted in an office, 2 & 3 Ed. 6. c. 8. 

T he intereſt of ſtrangers ſaved, though not found by 
the inqueſt, 2 & 3 E4. 6. c. 8. /. 3. | 

Fir ether matters, ſee C02orer, Cichcato?. | 

Anquiiraz;, ([nguifitores,) Are TE coroners, ſu- 
fer viſum corpor is, or the like, who have power to' en- 
quire into certain caſes. Statute of Martbridge, cap. 18. 
Britton, fol. 4. and Weſtm. 1, Enquirors, or inqui/itors, 
are included under the name of mini/iri. 2 par. Inſt. 
fol. 211, | 

41rallment, (Irrotulatio,) Is the regiſtering, record- 
ing, or entering of any lawful act in the rolls of the 
Chancery, as a recognizance acknowledged, or a ſtatute, 
or a fine levied, or in the rolls of the Exchequer, 
King's Bench, or Common Pleas, or in the hu/tings of 
London, or by the clerk of the peace in any county, as 
a ſtatute or recognizance acknowledged, or a deed of 
purchaſe enrolled. See Wef?. Symbo!. part. 2. tit, Fines, 
ſet. 133. and 27 H. 8. c. 166 | | 

By (tat. 27 H 8. cap. 16. ſe. 1. No lands or he- 
reditaments ſhall paſs whereby any ſtate of inheritance 


or frechold ſhall be made, or any uſe thereof, by rea- | 


ſon only of any bargain and fale, except the bargain 
and ſale be made by writing indented and inrolled in one 
of the King's courts of record at JYe/tmin/ter, or within 
the county where the lands lie, or before the c/%9s r0- 
tulorum and two Juſtices of peace, and the clerk of the 
peace of the county, or two of them, whereof the clerk 
| of the peace to be one ; and the ſame inrolment to be 
made within fix months after the date of the writings ; 
the cuſtos rotulorum, or Juftice of peace and clerk, taking 
for the inrolment, where the land exceeds not the yearly 
value of 40s. 25. viz. 124, to the Juſtices, and 12 9. 
to the clerk; and for the inrolment of ſuch writing, 
wherein the land compriſed exceeds 40s. in the yearly 
value, 55. and the clerk of the peace ſhall inrol the 
deeds, and the rolls thereof at the end of every year ſhall 
deliver unto the cu/tos rotulorum, to remain in his cuſtody 
among other records of the counties. | WET EAL 

See. 2. This aCt ſhall not extend to lands within any 
city, borough, or town: corporate, 'wherein the mayors, 
recorders, or other officers, have authority to inro] 
deeds, | Or Rn an 

Stat. 34 & 35 H.8. cap. 22. All recoveries, deeds 
incolled, and releaſes to be taken and acknowledged be- 


fore the mayors, recorders, or other head officers, as well 


of the city of London as of any, other city, borongh, or 
town corporate, having power to receive the ſame ac- 
cording to the cuſtom of . the ſaid cities, &c. ſhall be of 
like force as they were before the making of the at 32 
_ H.'8. cap. 28. which ſee in Leaſes. | Fg 

| Stat. 5 Eliz, cap. 26. ſe. 1. All inrolments 'of writ- 
ings indented, mentioned 27 HH. 8. cap. 16. of any bar- 
gain and ſale of lands or hereditamenits in the counties 
of Lancaſter and Durham, being made and inrolled. 
. Within fix months after the date in' the Queen's court -of 
Chancery at Lancfter, or before the Queen's Juſtice of 
aſſiſe at Lancaſter, concerning lands within 'the 'county 
of Lancaſter, or in the Queen's court of Exchequer at 


Cheſter, or before the Queen's Juſtice of alliſe at Che/- 


LM: 


ter, concerning lands within the county of Cer, of j6 
the court of Chancery at Dureſme, or before the Juſtice 
of aſlifſe at Dureſme, concerning lands within the county 
of the biſhoprick of Dure/me, ſhall be as good in law x 
if the ſame had been inrolled in any of the Query, 
courts at J/e/tminfler. 

Se. 2. This aQt ſhall not extend to lands within an 
city or town corporate wherein the mayors or other of. 
ficers have authority to inrol deeds. 

Stat. 10 Arn. cap. 18. ſeft. 3, Where in any decl. 
ration, avowry, bar, or other pleading, any indenture of 
bargain and fale inrolled ſhall be pleaded with a prefer: in 
curiay the perſon ſo pleading may produce, to an{wer ſuch 
profert, as well apainſt her Majeſty as agaioſt any other 
perſon, a copy of the inrolment of ſuch bargain and ale ; 
and ſuch copy examined and ſigned by the proper oflicer, 


j and proved upon oath tu be a true copy, ſhall be of the 


og force as the indentures of bargain and ſale ſhoulg 
e of, | 

Inrolment of a deed is to no other purpoſe, but that 
the party ſhall not deny it afterwards ; but if he wants the 
deed to plead it, and lofes it, he ſhall not plead the inro]- 
ment, for he ought to ſhew the deed itlelf ; per Newin ; 
quod tota curia concefit. Br. Faits Enrol. pl. 4. 

If a deed be loſt, yet the inrolinent is good evidence, if 
it can be proved to a jury by circumſtances, that there 
was ſuch a deed; for the loſs of a record or deed is not 
the loſs of a man's title, if it can bz otherwiſe proved, 
2 Lib; P.-R; 6h. © 2 | 

If a deed be inrolled according to the ſtatute $7.1, g 
cap. 10. it muſt be in parchment, for the ſtrength and 
continuance thereof, and not-in paper; and ſo it was re- 
ſolved in Parliament by the Judges, in anno 23 Eliz, Co, 
Lit. 25. 6b. 36. a.* 2 Infl. 673. ſays, that fo much is 
Implied when the inrolment 1s in any of the King's 
courts of record at //*/tmir/ter, wiz, that the inrolment 
ſhall be in parchment, and that fo ic was adjudged, as 
Mr. Pl:wden cited (it, before the Lords in Parliament, 
anno 23 Eliz. in the great caſe between Robert and [r- 
non, which Lord Coke ſays hc heard and obſerved. 


 cery, exemplified under ſeal, and at the end was a me- 
| morandum, 97%. that the plea was inrolled, but no time 
mentioned when the ſame was done, but plaintiff offered 
to prove by circumſtances, that it was inrolled within the 


{ix months ; vpon which great debates aroſe; but a clerk: 
being ſent by the court of B. R. to the inrolment-office, 


to know their uſage and cuſtom, as to the inſerting the 
time of the inrolment, he certified the court upon his oath, 
that 'they informed him, that before the 16 Eliz. at which 
time the inrolment-office was ereCted, they did not uſe 
to inſert the time, but they uſe to do otherwiſe now, 
2 Roll. R. 119, 120, Mich. 17 Jac. B, R, Worſeley v. 
Filiſher. | ig | | 
In 2 Lil. P. R. Inrclment 68. it is ſaid, that, before 
the twentieth year of Qucen El:zateth, it was not uſcd to 
indorſe the inrolments of deeds upon the back of them, 
as it is now uſed to be done. Cites ich. 24 of Car. 1. 
B. R. but adds, that now it is conſtantly uſed, and to 
good purpoſe, in- reſpeCt of the more ceaſy and readier 
proof of the inrolment upon any occaſion ; for credit is 
given to that indorſement without any farther 'proof, as 
being made by a known. oflicer, and intruſted for that 
purpoſe. WL. | | | | 
| In caſe of an inrolment for ſafe cuſtody, the deed may 


| be ſaid to be recorded; but where a bargain and fale is 


inrolled purſuant to the ſtatute, the inrolment is a record, 
ſo that the copy of it may be read in evidence ; fer 
Maſter of the Rolls. ' Note ; afterwards, upon a re- 
hearing, an ifſue at law was directed whether ſuch deed 
of uſes was executed ; and upon the trial, a copy of the 
deed was allowed to be read as evidence on the triz!. 
Mich. 1704. 2 Fern. 471. Combes v. Spencer, Ibid. 591- 
Combes v. Dowell, $. C. ates NO 

A. in conſideration of blood, covenants to ſtand ſeiſcd 
to the uſe of B, his fon, and the heirs of his body, and 
in default of ſuch iffue, then to the uſe of F. $. in con- 
fideration of 100/. B, died without iflue. The deed was 


not inrolled; quare, if the uſics arife partly by covenant 
4 t9 


An indenture of bargain and fale was intolled in Chan» 


__—_ 


- uncertain, 


/ 


| 
i fand ſeiſed, and partly by bargain and fale, or whe- 
ther it muſt ariſe wholly one way, or wholly the other, 


| and not by fraftions? Bridgman Ch. J. ſaid, in this caſe, 
| that there was a mixt conlideration, and there needed 


no inrolmenit. See Carth. 144. Trin, 2 W, & M. B. R, 
Garnih v.  entworth, 

If land be cotiweyed in a deed for money only, then 
the deed mult be inrolled, elſe the Jand will not paſs by 
the deed. But if land be conveyed in conſideration of 


money paid, and alſo in conſideration of natural love and | R 


affeCtion to a wife, child, or relation, there it is not ne- 
cefJary to inro! the deed, but the lands will paſs, though 
the deed be not inrolled ; for in the former caſe it is a 
mere deed of bargain and fale, which paſſeth nothing 
without inrolment ; but in the latter caſe, the land will 
paſs by way of uſe. 2 £. P. R. 6g, | 
See 14 Vin. Abr. tit. {nrolment. _ | 
Tajcciptiones, . Were thoſe written inſtruments. of 
chartzrs by which any thing was granted. Un Conc. 
Clovethoe anno Boo. Hts diets prolate ſunt inſcriptiones 
mondaſterii, &c. terrarumgque fibi adjacentium, 
T 11;&ato, A proſecutor or adverſary at law, 
I LY 
ud etiam ejus inſetatores parvo poſt tempore duraverunt 
imo dira morte perierunt, Paroch. Antiq pag. 388, 
Jnjſcrvire, To reduce to ſervitude, Sz ingenuus an-i 
cillam uxorem, & ft ipſa poſlea fuerit inſervita, Du Cange. 
So in/ervire tenementa 1s to ſubject them to ſervices. 
Bratton, cap. 54+ Pe dn 
4n'ietena, (Sax.) An inditch. [tem ordinaverunt quod 
quelibet acra pro wallis, inſetenis & watergangis emens tur! 
pro 40 ſol. Ordinatio Romeneienſis Mariſci, p. 73. 
Juſtvjae, The fame with Vigilie or Excubie. Fleta, 
lib. 2. cap. 4- par. 3- Infidias autem nof7urnas non tenetur 
facere, ſed finguiis noftibus in crepuſculo infidias offidebit, 
Woe, 5 
Inſidiatozes viarum, Way-layers, or ſuch as lie in 
wait, are words which by the 4 Hen. 4. cap. 2. are not 
to be put in indictments, arraignments, appeals, &c, 
Jniihun', 111 advice, or pernicious counſel, 


I' 


Rex 


| Panorum Swanus per infilium, in curiam & traditionem 
| Normanici comitzs. 


Civitatem Exceſtram infregit, ſþo- 
liavit, &c. multaque Regt infilia adverſos Anglos dederunt. 
Sim, Dunelm. ſub anno 1003. Whence 2z»/tliar:us, an 
evil counſellor. PFilius Regis MFithenulphi cum omnibus ſuis 
confiliariis imo infiliarus, tantum facinus perpetrare auſi 
ſunt, ut Regem a regno proprio repellerent. Flor. Wigor., 
ſub anno 855. hn ; 

Jriſumyl computaſſent, Is a writ or aCtion of account 
which lies not for things certain, but only for things 
Bro. Acc. Bt, The common declaration 
upon an infimul computaſſent is to ſay, that the plaintiff 
and defendant, ſuch a day, year, and place, accounted 
together between themſelves of and concerning divers 
ſums of money, Sec. | 

AJnſunut cenuwt, Is one 
formedaon, See Fo2medoan. | ; 

3aſinuativn, (Jn/inuatio,) Is a covert, and cunning 
creeping into a man's favour ;z mentioned in ſtat. 21 Hen. 
8. 5. Inſmuation of a will is, among the crvilrans, 
the firit production of it, or the leaving it penes regi/ira- 
71un, with the regiſter, in order to its probate. Cowell, 
edit, 1927. CE oo ore | 

Injvlvenr. Till of Jate the Chancery would not put 
Out in inſolvent truſtee, for that he was intruſted by the 
donor; per Eyres ]. C:mb. 185. Mich. 3 W. & M. 
B. R. in caſe of H:!lv. Mils. _ | 

An inſolvent perſon made executor cannot be put out 
by the ordinary ; for he is intruſted by the teſtator. 
Comb. 185. in caſe of Hill v. Mills. Carth. 457. King 
v. Raynes. | radi 

But Chancery granted an injunCtion againſt him, not 
to intermeddle with the aſſets any farther than to ſatisfy 
the legacy given to himſelf; for in equity he is but a 
truſtee for the other legatees (infants), and where a truſ- 
tee is inſolvent, the court of Chancery will compel him 
to give ſecurity before he fhall enter upon the truſt. 
Carth, 458. Mich. 10 IV. 3. B. R. Nee | 
 Anſolvent-debtozs, Relieved, 1 Ann. fe. 1. c. 25: 2 


ſpecies of the writ called a 


aur. 
2 Geo. 2, c,.20, 22. 21 Ge. 2. c. 31, 28 Geo. 2 c 
13. 29 Geo. 2. c 18: 1 Geo. 3. ca 174 5 Geo. 3, 
C r. 9 Geo. J- CG 26. &c. tc. p | ; 
Inipeczn See Jnfancy and age, Trial, "on, 
nſperimus, Letters patent fo called, and is the ſame 
with exemplification, which begins thus : Rex omnibus, &c, 
Inſpeximus /rrotulamentum quarund. literarum patent”, &c. 
[t is called 7n/peximus becauſe it begins aſter the King's 
title, with this word inſþeximus. See Page's caſe, 5 


eD. 
Anftallnient A ſettlement or ſure placing in as in- 
ſtallment into dignities, &:, 2D Car. 2. c. 2. © 
' Jnftant, (Latin, inflant, ) Is defined by the logicians 
to be unum indiviſibile in tempore, quod non eft. tempus, 
nec pars temporis, ad quod tamen partes temparis copulantur, 
and is much conſidered in law ; and though it cannot be 
actually divided, yet in conception it may, and applied to 
ſeveral purpoſes, as if they were ſeveral times. Where- 
of ſee in Plowden's Commentaries, Fulmerſlon and Stuard's 
caſe, where the ſtatute of 31 Hen. 8, is expounded 


| concerning an abbot's letting of lands, &c. and there it 


is debated, that when the termor takes the ſecond leaſe, 
he ſurrenders his former term ; and fo at the fame in- 
tant of taking the ſecond leaſe, the former is expired. 
And in the caſe between Petit and Hales, he who kills 
himſelf commits not felony till he. be dead, and when 
dead he 1s not in being, ſo as to be termed a felon ; but 
he is ſo adjudged in law eo in/lante, at the very in/tant of- 
the faCt doing ; and there are many other cauſes in law, 
where the in/tant time, that is not dividable in nature, 
in the conſideration of the mind is divided. Cowell. 
An inſtant is not to be conſidered in law as in lo- 
gic, as a point of time, and no parcel of time ; but in 
our law things which are to be done in an inſtant, have 
in conſideration of law a priority of time in them; as 
leſſee for life makes a leaſe for years, they both ſurrender 
to him in reverſion, though it is made in an inſtant, yet 


it ſhall be underſtood to have degrees, /cilicet, the ſur- 


render of the leſſee for years to tenant for life, and then 
the ſurrender of tenant for life. Arg. Mich. 32 Eliz. 
B. R. 3 Lee 247. Ce. Lit. 185. b. S. P. in caſe of a 
deviſe by one joint tenant of his part ; for no deviſe can 
take effect but by the death of the deviſor, and by his 
death all the land comes immediately to his companiow ; 


fi and there takes notice, that Zyttelton, by the words pot 


mortem & per mortem, (f. 287.) though they jump at 
one inſtant, yet alloweth priority of time in the inſtant, 
which he Gillinguiſhes by per & poſt, and ſays, that the 
reaſon of the priority is becauſe this ſurvivor claims by 
the firſt feoffor. And in ſeveral caſes a difference is 
allowed in our law in an inſtant, as per mortem & poſ! 
mortem, &c. Arg. Show. 415. in the caſe of The King v. 
Dr. Birch and the Biſhop of London. | 

_ £o, deviſe of a term to his ſon, and that his wife ſhall 
have it during the minority of his ſon ; this ſhall be con- 
{trued firſt a devile to : 4 wile, and after to the ſon 
when he comes of age. Fin. Law 18. a. : 

So where a man grants his reverſion of land to A. and 
by the ſame deed grants a rent out of it to B. and de- 
livers the deed to both at one and the ſame time ; this 
ſhall envure as to the rent firſt. 7bid, FE: 

_ Jnftaurum, Is uſed in deeds for a ſtock of cattle. 
Item manerium illud nullum habet pratum, Mon. Angl. 
1 part. f. 548. ba We read alſo in the ſame ſenſe /tau- 
rum, inſiauramentum, properly young beaſts, fore, or 
breed. Et de inſtauramento tria jumenta, t. e. three 
ſtore-cattle. Paroch. Anttq. p. 288. In/laurum was 
commonly uſed for the whole ſtock upon a farm ; cat- 
tle, waggons, ploughs, and all other implements of huf- 
bandry. —— Inquirere debet de inſlauro in quolibet manerio 
exiſtente, Fleta, lib. 2. c. 72. ſea. 7. So mſlaurum 
eccleſiz is uſed for the books, plate, veſtments, and. all 
other utenſils belonging to a church, by the ſynod of 
Extter, anno 1287. can. 12, 44, 53. 99 terra inſlau- 
rata was land ready ſtocked or furniſhed with all things 
necefſary to carry. on the uſe or occupation of a farm, 
As in the Magna Charta of King Fobn, anno 1215, Et 


reddat heredi, cum ad plenam aetatem venerit, terram ſuam 


T Ain, c. 16. 6 Geo. 1. &. 22. 11 Geo; 1. c; 21." 
; OL, II, N® Ogs | 2's 


 inſtauratam de caructs 


& omnibus aliis rebus. Inſlauratio 
4 D | 


mn 


1: IN: D - 
in our hiſtorians and MS, is taken in the ſame ſenſe as. 


inſliurum. Cowell, edit. 1727. 
® Jerirgre To plant or eſtabliſh: Non ſecurum «f 


entem externam & turbidam inſtirpare. Brompton, page 
*"Fuftitution, (In/litutis) Is, when the biſhop fays to 
a Tlerk who is preſented to a benefice, In/{1zu te reftorem 
talis* eccleſig cum cura animarum, E accpe curam tuam & 
meam. Every rectory conſiſts of a | hogan, and tem- 
porality. As to the /pirituality, viz. Cura animarum, he 
is a complete parſon by /n/titution. But as to the tem- 
poralities, as glebe-land, &c, he has no Frank-tenement 
therein till induCtion. Co. 4. Rep. Digby's caſe. The 


firſt beginning of 19/titutions to benefices was in a na- 
tiona] ſynod held at JYefminſter by Fobn de Crema, the 


Pope's legate, anno 1124. which ſee: in Selden's Hijiory of 


Tithes, page 375- See Benefice. 
Junſupee, Is a word ufed by Auditors in their accounts 
in the'Exchequer, when they ſay ſo much remains in/uper 
to ſuch an account, that is, ſo much remains due upon 
ſuch account. Strat. 21 Fac. cap. 2. 
— Fnſurance or Zſſurance, Signifies a ſecurity given, 
in conſideration of a ſum of money paid in hand of 
ſo much per cent. to an afſfurer or inſurer, to indemnify 
the inſured from ſuch loſſes as ſhall be ſpecihed in the 
policy or inſtrument of aſſurance, ſubſcribed by the in- 
turer or infurers for that purpoſe. Di. Tr. and Com. 
'135. Savary's Did. tit. Aſſurance and Police & Aſſurance. 

It is conceived by Suctonius, that Claudius Ceſar was 
the firſt who brought in this cuſtom of affurance z by 
which the danger and adventure of voyages is divided, 
repaired and borne by many perſons, who for a certain 
ſum, by the Spaniards called premi, afſure ſhips or goods, 
or both, or a proportion, according as the policy 1s. 
* Molly, b. 2. c. 7. ſ. 1. MAalyne's Lex Mercataria, edit. 
"1686. f. 104. , 

Mr. Savary, in his Di&tonary de Commerce, tit. Aſſu- 
rance, thinks this cuſtom was firſt introduced by the 
"Jews in the year 1182; but whoever was the firſt con- 
triver or original inventor of this uſeful branch of buſineſs, 
it has been for many ages praQtiled in this kingdom, and 
is ſuppoſed to have been introduced here by ſome /talians 
from Lombardy, who at the ſame time came to ſettle at 
Antwerp and among us: and this being prior to the 
building of the Royal Exchange, they uſed to meet in a 
place where Lombard Street now is, at a houſe they had 
called the Pawn Houſe or Lombard, for tranſating buſi- 
neſs; and as they were then the ſole negotiators in in- 
furance, the policies made by others in after-times had a 
clauſe inſerted, that thoſe latter ones ſhould have as much 
force and effect, as thoſe formerly made in Lombard Street. 
Lex Mercatoria Rediviva 261. 

Afurances are of various forts, ſome being to places 
certain, others general. Thoſe that are made to places 
certain, are commonly upon goods laden or to be laden 
abroad outward, and until the ſame adventure ſhall be 
landed at ſuch a port ; or upon goods laden or to be Ja- 
den homeward in ſuch a ſhip, till the adventure ſhall 
likewiſe be landed ; orelſe upon goods out and in, with 
liberty to touch at all ports that are mentioned in the 

olicy. | | 

So likewiſe on ſhips that go trading voyages, as round 
to Cadiz ; and that it ſhall be lawtul, after the ſhip's 
delivery there, to take in at the ſame port another cargo, 
and with that proceed to the 7/2 Indies or other ports, 
and back again to Cadiz, and from thence to London ; 
this policy being general and dangerous, ſeldom procures 
ſubſcriptions, or at leafl very chargeable ones. 

As goods and merchandize are commonly inſured, ſo 
likewiſe are the ſhip's tackle and furniture ; but in re- 
gard there ſeldom happens a voyage but ſomewhat is 
miſſing or loſt, the premium commonly runs higher than 
for merchandize. F 


Afurances may be made on goods ſent by land, fo 


likewiſe on hoys and the like, and may be made on the 
heads of men; as if a man is going for the Streights, 
and perhaps is in ſome fear that he may be taken by the 
Mor or Turkiſh pirates, and ſo made a ſlave, for the re- 


"$0 


vance a premwum accordingly upon a policy of aſſurance; 


and if there be-a caption, the aſſurer muſt anſwer the 
ranſom that is ſecured to be paid on the policy Molloy, 
b. ' of T7. f 4» cites Mich. 29 Car. 2. in B. s Lifle v; 


Sedgwick. | 

'The policies now-a-days are fo large, that almoſt a1j 
thoſe curious queſtions that former ages, and the Ciyi. 
lians according to the law marine, nay and the Common 
lawyers too, have controverted, are now out of date, 
Scarce any misfortune that can happen, or proviſion tg 
be made, but the ſame is provided for in the policies that 
are now uſed; for they inſure againſt heaven and earth, 
ſtreſs of weather, ſtorms, enemies, pirates, rovers, (Fc, 
or whatever detriment ſhall happen or come to the thing 
inſured, &c. Molloy, b. 2. c. 7+ /« 7. 


I. Statutes concerning inſurance. 


2. What ſhall be deemed baratry and deviation ; and of 
chargirg and diſcharging the inſurcr theren, 


3. Of the conflruftion of policies, having the wards war. 
ranted to depart with convoy. 


1. Statutes concerning inſurance. | | 

Stat, 6 Ge2, I. cap. 18, ſef?. 1, Tt ſhall be lawſy 
for .his Majeſty by two charters to grant that ſuch 
perſons (who thall be named therein) and admitted 
as members into the Royal Exchange alurance and Lon. 
don aſſurance company, ſhall be each a ſeparate body 
politic and corporate for the aſſurance of {hips and 
merchandizes at ſea, or going to ſea, or for lending 
money upon bottomry. And the ſaid corporations 
ſhall have power to chooſe their governors, directors, 
and other officers; and the governors and direQors ſhall 
continue in their offices for thiee years; and in caſe of 
death or removal be ſupplied, as ſhall be' preſcribed in 
the charters; and each of the faid corporations ſhall be 
capable in law to purchaſe lands not exceeding 1000 /, 
per ann. . h 

Seft. 4. Each of the two corporations ſhall be oblip- 
ed to cauſe ſuch ſtcck of ready money to be provided, 
as ſha'l be ſufficient to anſwer all juſt demaniis for loſſes, 
and ſhall ſatisfy all ſuch demands; and in caſe of refuſal 
or neglect, the parties aſfured may bring aCtion of debt, 
&c. in any of his Majeſty's courts of record at We/imin- 
ler, in which the plaintiffs may declare that the fame 
corporation is indebted to them in the monies denianded, 
and have not paid the fame according to this aft, _ 

Sect. 6. The corporation in general courts may raiſe 
ſuch capital ſtocks, cirher by taking iubſcriptions of par- 
ticular perſons, or by call of money from their members, 
or by ſuch other ways, as to ſuck general courts hall 
ſeem expedient ; and all ſubſcribers ſhall have a ſhare in 
the capital ſtock, and fhall be admitted members ; but no 
perſon ſhall be intitled to any greater ſhare in the ſtock 
than the money which they fhall have paid. 

Sed, 7. The corporation ſhall have power in their 
general courts to call in from their members any farther 
ſums as ſhall be judged neceſſary; and in caſe any 
member ſha!l refuſe to pay his ſhare at the times ap- 
pointed by notice in the Gazette, and upon the R:1al 
Exchange, the corporation may not only flop the ivi- 
dends payable to ſuch member, but,alfo ſtop ihe transfers 
of the ſhares of ſuch defaulter, and charge him with in- 
tereſt at 8). per cent. per annum. and if the principal 
and intereſt ſhall be unpaid three months, the corpora- 
tions, or their courts of direCtors, may authorize perſons 
to ſell ſo much of the ſtock of ſuch defaulter as will fa- 
tisfy thejſame z and,the money ſo called in ſhall be deemed 
capital ſtock. Nevertheleſs the corporations in a general 
court, may cauſe any ſums called in to be divided 
amongſt the then members, and the ſhares in the capital 
ſtock ſhall be proportionably abated. 

Se&2. 8, For enabling the corporations to lend money 
on parliamentary ſecurities, they ſhall have power t0 
borrow money upon bonds, under their conimon ſeal, at 
ſuch intereſt, for any time not leſs than ſix months, as 
they ſhall think fit, ſo as the principal ſhall not exceed 


— 


demption of whom a ranfom muſt be paid, he gay ad- 


the principal monics then owing to them on ſuch parlis- 
RM mentary 
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mentary ſecurities 3 and ſuch bonds ſhall not be charge- 
able with ſtamp duties. . 

$22. 9. 'The ſhares in the capital ſtock ſhall be tranſ- 
ferable and deviſable ; and their bonds ſhall be aſſignable 
and recoverable as his Majeſty by the charters ſhall pre- 
ſcribe ; and the capital itock ſhall be adjudged a perſonal 
and not a real eſtate, and ſhall go to the executors, and 
not to the heir. | 

$28. 10. The ſtock ſhall be exempted from taxes ; 
and no governor, director or other officer 'of the corpo- 
rations, ſhall for that cauſe be diſabled from being. a 
member of Parliament, nor in reſpeCt of ſuch ſhare be 
liable to be a bankrupt ; and no ſtock in the corporations 
ſhall be ſubjeCt to foreign attachment by the cuſtom of 
Lindon or otherwiſe. 


$28. 11. His Majeſty by the ſaid charters may grant 


” to each of the corporations power to make bye laws, and 


ſuch farther powers relating to the aſſurance of ſhips, &c. 

or lending money upon bottomry, as to him ſhall ſeem 
ts : | 

> 12. All other corporations, and all partnerſhips 

for aſſuring ſhips or merchandizes at ſea, or for lending 


| money upon bottomry, ſhall be reſtrained from under- 


writing any Polices, or making any contraCts for afſu- 
rance of thips or .merchandizes at ſea, or going to ſea, 
or for lending money by way of bottomry. And if any 
corporation, Or perſons acting in ſuch partnerſhip (other 
than one of the two corporations to be eſtabliſhed) ſhall 
underwrite any ſuch policy, or make ſuch contraCt for 
aſſurance of ſhips, &c. or agree to take any premium for 
ſuch policies, every ſuch policy ſhall be void, and every 
policy ſo underwritten fhall be forfeited, and may be re- 
covered, one moeity to the uſe of the Crown, the other 


to the perſon who {hall ſue for the ſame in any court of 


record at ///tmin/ter ; aud if any corporation, or perſons 
aCting in ſuch partnerſhip, agree to lend money by way 


of bottomry contrary to this at, the ſecurity ſhall be 


yoid, and ſuch agreement#Ahall be adjudged an uſurious 
contract : nevertheleſs any particular perſon ſhall be at 


| liberty to underwrite policies, or may lend money by way 


of bottorary, ſo as the ſame be not on the account or 
riſque of a corporation, or of perſons acting in partner- 
ſhip, . _s 
v0, 13. If any perſon ſhall forge the common ſeal of 


+ Either of the corporations, or counterfeit or alter any po- 


licy or obligation under the common ſeal, or ſhall offer 
to diſpoſe of or pay away any ſuch counterteited or al- 
tered policy, &c. knowing the fame to be ſuch ; or ſhal} 
demand the money therein contained of either of the 
corporations, knowing ſuch policy, &c. to be counter- 
feited, Sc. with intent to defraud the corporation, or any 
other perſon ; ſuch offender being convicted ſhall 'be 
guilty of felony without benefit of clergy. | 
£22. 14. No perſon ſhall be capable of being eleCted 
governor, ſub-governor, deputy governor or direCtor, of 
either of the ſaid corporations, during the time he ſhall 
be governor, &c. of the other corporation z and if any 
governor, &c, or member of either of the ſaid corpora- 
tions, having any ſhaie in the capital ſtock of that cor- 
poration, ſhall in his own name, or in the name of any 
other, purchaſe any ſhare in the ſtock of the other cor:- 
pcration, the ſhare. ſo purchaſed ſhall be forfeited, one 


moiety to the uſe of his Majeſty, the other to the pro-| 


ſecutor, to be recovered as before mentioned. 

Sect, 15. Upon three years notice to be printed in the 
Gazette, and affixed upon the Royal Exchange, by autho- 
rity of Parliament, at any time within thirty-one years, to 


| be reckoned from the dates of the two charters, and upon 


payment by Parliament to the corporations of the ſum of 
rn /. which the corporations 'were to pay to his 

ajeſty without intereſt, the corporations ſhall ceaſe : 
and any vote of the Houſe of Commons, ſignified by the 
ſpeaker -in writing, to. be inſerted in the Gazette, and 
atixed on the Riyal Exchange, ſhall be deemed ſufficient 
notice, 

Sef?, 16. If after the expiration of thirty-one years, his 
Majeſty ſhall judge the farther continuance of the ſaid cor- 
porations to be hurtful to the public, it ſhall be lawful, 
by letters patent under the great ſeal, to make void the 
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ſame Corporations z and the ſame ſhall become void ac- 
cordingly without any inquiſition, ſcire facias, &c. 

Se?. 17. In caſe the corporations ſhall be redeemed 
within thirty-one years, or be revoked by letters patent 
after thirty-one years, the ſame corporations, or any cor- 
poration with like powers, &c. ſhall not be. grantable_ 
again, - 
> 822 26. It ſhall be lawful for the South-Sza company, 
and for the £af?-India company, to lend on the. bottom 
of any ſhip, and on the. goods on board any ſhip, in the 
ſervice of the ſaid companies reſpeCtively, to any captains 
or other perſons employed in. the ſervice of the compa- 
nies, any money by way of bottomry, this at notwith-. 
ſtanding. - £2 EMCI-aT ing 

Sect. 29. If any. governor or member of either of the. 
corporations ſhall, on account of the ſaid corporations, 
lend to his Majeſty money by way of loan or anticipation, 
or any part. of the revenues, other than ſuch funds on 
which a credit of loan ſhall be granted. by Parliament, 
the ſaid governors, &c. or other members conſenting to 
ſuch loan, being convicted thereof, ſhall forfeit treble the 
value of the ſums ſo lent; one fifth part to the informer, 
to be recovered in any court of record .at Yefiminſier by 
ation of debt, &c.. and the reſidue to be diſpoſed of to 
public uſes, as ſhall be direfted by Parliament. 

Stat 7 Geo, Is cap. 27.' /. 26. The corporation called 
The Londen afſurance, having paid into the Exchequer 
111,250 7. in part of 300,0c0 /. and having covenanted 
to pay 38,7504. farther part :thereof in three months ;_ 
and the corporation called The Royal Exchange afſurance 
of houſes and goods trom fire, having done the like, the 
reſidue of the ſaid ſums amounting together to 300,000 /. 
(hall be releaſed. WHY 

Stat.” 3, Geo, I. cap. 15. fe 25, Where the Royal Ex- 
change aſſurance, and the London aſſurance, are ſubje&t 
to pay, double damages beſides coſts, the plantiff ſhall 
recover againſt them only ſingle damages and coſts, 

Stat. 11 Geo. 1. caps 30. /. 43- On all ations of 
debt againſt either of the corporations called the Royal 
Exchange alurance, and the.Londn aflurance, upon any 
policies under the common ſeal. for the aſſuring of any 
ſhip or merchandizes at ſea, or going to ſea, it ſhall be 
lawful for the ſaid, corporations to. plead generally, that 
they owe nothing to the plaintiff; and in all ations of 
covenant againſt either of the faid corporations upon any 
policy under the common ſeal for the affuring any ſhip 
or merchandizes at fea, or going to. ſea, it ſhall be law- 
ful for each of the corporations to plead generally, that 
they have not broke the covenant in ſuch policy con- 
tained ; and if thereupon iſſue be joined, it ſhall be lawful 
for the jury to give ſuch part only of the ſum demanded, 
if it be an action of debt, or ſo much in damage, if it be 
an aCtion of covenant, as it ſhall appear upon the evi- 
dence that the plaintiff ought in juſtice to have. $a 

Sedt. 44. When any veſſel or merchandizes ſhall be 
inſured, a policy duly / Hap {hall be iſſued or made out 
within three days at fartheſt ; and the inſurer negleCting 
to make out ſuch policy ſhall forfeit 100 /, to be recover- 
ed and divided as other penalties may be by the laws re- 
lating to the ſtamp duties; and all promifſory notes for 
aſſurances of ſhips or merchandizes at ſea, are declared 
void, Ho 

Stat. Ig Geo. 2. cape. 37. f. 1. No aſſurance ſhall be 
made by any perſon or bodies corporate on any ſhip 
belonging to his Majeſty or any of his ſubjeCts, or on *» 
any goods on board any ſuch ſhip, intereſt or no intereſt, 
or without farther proof of intereſt than the policy, or 
by way of gaming or wagering, or without benefit of 
ſalvage to the aſſurer ; Ki every ſuch aſſurance ſhall be 
void, 

$2.2, Aſſurance on private ſhips of war, fitted out by 
bis Majeſty's ſubjeQts ſolely to cruize againſt his enemies, 
may be made by or for the owners, intereſt or no intereſt, 
free of average, and without benefit of fſalyage to the 
aſſurer. I: "Sf $4, | 

Seat. 3- Any merchandizes or effets from any ports 
in Europe or America, in the poſſeſſion of the Crowns of 
Spain or Portugal, may be aſſured in ſuch manner as if 


\this act had not been, made, WY | 
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Se. 4. It ſhall not be lawful to make re-aſſurance, 
unleſs the aſſurer be inſolvent, become bankrupt, or die ; 
in 21ther of whichcaſes ſuch aſſurer, his executors, ad- 
miniſtrators or aſſigns, may make re-aſſurance, to the 
amount of the ſum before by him aſſured ; provided it be 
expreſſed in the policy to be-a re-affurance, | 

Seat. 6. In all aCtions brought by the aſſured upon any 

licy of aſſurance, the plaintiff or his agent ſhall, within 
fifteen days after he is required fo to do in writing by the 
defendant or his agent, declare in writing what' ſum he 
hath afſured in the whole, and what ſums he hath' bor- 
rowed, for the voyage or any part of the voyage in 
queſtion. & 3 1d 

Se. 7. It ſhall be lawful for any perſon or body corpo- 
rate, ſued on any policy of affurance, to bring into court 
any ſum of money ; and if any ſuch plaintiff reſuſe to 
accept ſuch ſum with coſts to be taxed in diſcharge of 
ſuch ation, and afterwards proceed to trial, and the jury 
aſſeſs not damages exceeding the ſum brought into courr, 
ſuch plaintiff ſhall pay to ſuch defendant coſts to be taxed, 
See Bottomry. HET LON SO IEETL 4 


2. What fhall be deemed baratry and deviatim ; and of 
charging and dijcharging the inſurer thereon. | 

Baratry is when the maſter of a ſhip, or the mariners 
cheat the owners or inſurers, whether by running away 
with the ſhip, ſinking her, deſerting her, or embezzling 
the cargo. Dit. Tr. and Com. 214. 


| Baratry of the mariners 1s a diſeaſe ſo epidemical on 


ſhipboard, that it is very rare for a maſter, be his induſtry 
never ſo great, to prevent it; a ſpan of villainy on ſhip 
board ſoon ſpreads out to a cloud, for no other cauſe but 
that of the circular encouragement that one knaviſh ma- 


riner gives another, However the Jaw does in ſuch caſes | 


impute offences and faults committed by them to the 
negligence of the maſter; and were it otherwiſe, the 
merchant would be in a very dangerous condition. The 
reaſons why he ought to be reſponſible are, that the 
mariners are of his own chuſing, and under his correc- 
tion and government, and know no other ſuperior on 
ſhipboard but himſelf; and 1f they are faulty, he may 
correct and puniſh them, and juſtify the ſame by law : 


and likewiſe, if the fact is apparently proved againſt 


them, may reimburſe himſelf out of their wages. Molloy, 
b. 1. c. 3. ſc 13. cites Rel, Abr. 533. Paſch, 11 Fac. in 
B. R. Horn v. Smith. | 

And therefore, in all caſes whereſoever the merchant 
loads abroad any goods or merchandize, if they be Joſt, 
embezzlied, or any other way damnified, he mult be re- 
ſponſible for them; for the very Iading them abroad 
makes him liable, and that as well by the Common Law 
as the law marine. Molloy, b. 1. cap. 3. f. 14. cites 
1 Vern. 190, 238. 1 Med. 85. 2 Lev. 69. 

Nay, if his mariners go with the ſhip-boat to the quay 


or wharf to fetch goods on ſhipboard, if once they have 


taken charge of them, the maſter becomes immediately 
reſponſible, if they ſteal, loſe, damnify or embezzle them. 
Moily, b. 1. c. 3. f. 15. | 

Where a ſhip was inſured againſt the barratry of the 
maſter, &c. in an aCtion brought thereupon, the jury 
found that the ſhip was loft by the fraud and negligence 


of the maſter: the court held, that if the maſter run 


away with the ſhip, or embezzle the goods, the merchant 


' may have an aCtion againſt him ; for it is reaſonable that 


merchants who hazard their ſtocks in foreign trafhc, 
ſhould ſecure themſelves in what manner they think pro- 
per, againſt baratry of the maſter and all other frauds ; 
and this muſt be intended fraud in the maſter ; not a 


| bare negle& : and they all agree that fraud is baratry, 


though not named in the covenant z but negligence might 
not, 1 Med. c. 230, 231. | | | 
Cambridge brought a writ of error upon a judgment 
given againſt him in the Common Pleas, in an attion 
brought by the plaintiff upon a policy of inſurance of the 
ſhip Riga Merchant, at and from Port Mahon to London. 
And Serjeant Braithwaite for the plaintiff in error in- 
ſiſted, that the judgment was erroneous, becauſe the 
breach was ill aſſigned : becauſe the policy was, that the | 
defendant Cambridge ſhould inſure the ſaid ſhip, among 
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other things, againſt the baratry of the maſter, and a1} 
other dangers, damages and misfortunes, which ſhould 


happen to the prejudice and damage of the faid thip ; and 


the breach aſhgned was, that the ſhip in the ſaid Voyage 
per fraudem & negligentiam magifiri navis predifte depr:ſa 
& ſubverſa fuit, & totaliter perdita & amijſa fuit, 
nullius valoris deventt, This, he infified, was not within 
the meaning of the word baratry ; but the breach ſhoulq 
have been expreſs, that the ſhip was loſt by the bararry of 
the maſter. -Befides, the owner of the goods has a re. 
medy againſt the'owners of the'ſhip, for any prejudice he 
receives -by the fraud ori negleE&t of the maſter ; and, 
therefore, there is the leſs reafon the inſurer ſhould he 
liable. Beſides, if the word varatry ſhould import fraud, 
yet it does not import neglect ; and the faCt here alleped 
is, that the ſhip was loſt by the fraud and negleCt of the 
maſter. But the court was unanimouſly of: Opinion, 
that there was no occaſion to aver the fat in the very 
words of the policy ; but if the fact alleged came within 
the meaning of the words in the policy, it is ſufficient, 
Now baratry imports fraud, (Du Prejne Gisffor. verbo 
Barataria, fraus, dolus,) and he that commits a fraud 
may properly be faid to be guilty of a negleCt, v/z. of his 
duty. Baratry of a maſter is not to he confined to the 
maſter's running away with the ſhip ; 2nd the general 
words of the policy ought to be conſtrued to extend to 
lofles of the like nature as thoſe mentioned before. Now 
lofles ariſing from the fraud of the maſter, are of the 
ſame nature as if he had run away with the ſhip, ſup- 
poſing baratry was to be confined to that which it is not, 
becauſe it imports any fraud. And the judgment was 
affirmed, April 27, 1724. | Lord Raym, 1349. Knight v, 
Cambridge. Stran. 581. S.C. | 

The ſhip the Gothic Lion being advertiſed to be going 
to Marſeilles, goods were ſhipped on board her on behalf 
of the plaintiff, and a bill of lading G2ned by the maſter, 
whereby he undertakes to go @ droite route @ Marſeilles, and 
the defendant under-wrote a policy from Palmouth 
(where the goods were taken in) to Marſeilles. Before the 
{hip departed from the port of Londen, another advertiſe- 
ment was publiſhed for goods to Genoa, Leghern and 
Neples ; and the plaintiff's agent was told, it was intend- 
ed to go to thoſe ports firſt, and then to come back to 
Marſeiiles : but he inſiſted that his bargain was to 20 
firſt, or direQly to Yar/elles, and he woutd not conſeiit 
to let her paſs by Marſeilles, or alter his infurance. The 
ſhip however did paſs by Mar/eilles, and after delivering 
her cargo at the other ports, fet- out on her return for 
Marſeilles with the plaintift's goods ; but in her voyage 
thither, was blown up in an en2agement with a Span'ſb 
ſhip. And in an action upon the policy, the breach was 
alhgned of a loſs by the baratry of the maiter. Aud 
the plaintiff inſiſted, that any fraud or malverſation of 
the maſter was within the meaning of the word baratry. 
Du Freſne terms it dolus qui fit in contratiibus; and fo do 
all the dictionaries, as 'Ploric's Italinn Difiomary verbo 
Baratria, Minſhiu, Furetier, 5c. And that in the caſes 
of Knight and Cambridge (the preceding caſe) and Kuight 
and Dedd, where the loſs was laid to be per frauden: of 
the maſter, the court held it a good aſhgnment of a 
breach, there being the word baratry in the policy. The 
defendant's counſel infiſted, this was no more than a 
deviation, in which caſe the infurer was diſcharged, and 
the plaintiff's remedy is againſt the owners or maſter. 
Chat this cannot be called a crime in the maſter, when 
he 1s aCting all the while for the benefit of his owners. 
The Chief Juſtice in his direction to the jury told them, 
that this being againſt the expreſs agreement to go firſt 
to Marſeilles, ſeemed to be more than a common de- 
viation, being a formed deſign to deceive the contrac- 
tor ; and compared it to the caſe of ſailing out of port 
without paying duties, whereby the ſhip was ſubjeCted to 
forfeiture, and which bas been held to be baratty. The 


jury ſtaid ſome time, and, upon their return, aſked the 


Chief Juſtice, whether if the maſter was to have ro be- 
nefit to himſelf by paſſing by Marſeilles, and went only 
for the benefit of his owners, that would be a baratry 

And the Chief Juſtice anſwering, no, they found for 


the defendant. And now a new trial being moved Fu 
the 
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the caſe was argued ; and all the court was of opinion 
that the verdi&t was right, For the maſter has ated con- 
ſtent with his duty to his owners, and the plaintiff's 
agent knew of the intended alteration before the goods 
were put on board, and might have refuſed to ſhip 
them, or have altered the inſurance. To make it ba- 
ratry, there muſt be ſomething of a criminal nature, as 
well as a breach of contraQt ; and that here the breach 
being aſſigned ouly on the baratry, was not ſupported by 
the evidence. So the defendant had judgment. Stran. 
1173-- 16 Geo. 2. Stamma Vv. Brown, 

'The inſurance was from Carolina to Liſbon, and: at 
and from thence to Þri/fol : it appeared the captain had 
taken in falt, which he was to deliver at Falmuth be- 
fore he went to Bri/to/ ; but the ſhip was taken in the 
dire road to both, and before ſhe came to the point 
where ſhe would turn off to Falmouth. And it was 
held the inſurer was liable ; for it is but an intention to 
deviate, and that was held not ſufficient to diſcharge the 
under-writer. In the caſe of Carter v. The Royal Ex- 
change Aſſurance Company, where inſurance was from 
Honduras to London, and a conſignment to Amſterdam ; a 
loſs happened before ſhe came to the dividing point be- 
tween the two voyages, which the inſurers was held to 
pay for. Stran. i249, 19 Geo, 2. Foſter v. Wilmar, 

'The ſhip Mediterranean went out in the merchants 
ſervice with a letter of marque, and being bound from 
Briflol to Newfoundland was inſured by the defendant, 
In her voyage ſhe took a prize, and returned with it to 
Briflol, and received back a proportional part of the pre- 
mium, Then another policy was made, and the ſhip ſet 
out with expreſs orders from the owners, that if they 
took another prize they ſhould put ſome hands on board 
ſuch prize, and ſend her to Br://ol ; but the ſhip in queſ- 
tion ſhould proceed with the merchants goods. Another 
prize was taken in the due courſe of the voyage, and 
the captain gave orders to ſome of the crew to carry the 

rize to Bri/tol, and dehgned to go to Newfoundland; 
Co the crew oppoſed him, and inſiſted he ſhould go 
back, though he acquainted them with the orders ; upon 
which he was forced to ſubmit, and in his return his own 
ſhip was taken, but the prize got in ſafe. And now in 
an aCtion againſt the inſurers it was. inſiſted, that this 
was ſuch a deviation as diſcharged them. But the court 
and jury held, that this was excuſed by the force upon 
the maſter, which he could not refiſt ; and therefore fel] 
within the excuſe of neceſſity, which had always been 
plaintiff's counſel would have made 
baratry of it, but the Chief J. thought it did not amount 
to that, as the ſhip was not run away with in order to 
defraud the owners. 90 the plaintiff had a verdict for 
the ſum inſured. Stran, 1264. 2 Geo. 22 Elton v. 
Brogden, | SEL nab 1 pong 
Caſe upon a policy which was to inſure the 7/- 
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3. Of the conjiruttion of policies, having the words war= 
ranted to depart with convoy, __ = EM 7-0 
The plaintiff inſured on goods in the John end Fave 
from Gottenburgh to London with a warrantry to depart 
with convoy from Fleckery, In Fuly 1744, the ſhip failed 
from Gottenburgh to Fleckery, and there ſhe waited for 
convoy two months. On the 21ſt of September at nine 
in the morning three men of war who had an hundred 
ſhips in convoy, ſtood off Fleckery and made a ſignal for 
the ſhips there to come out, and likewiſe ſent in a yawl 
to order them out. 'There were fourteen ſhips waiting, 
and the John and Fane got out hy twelve o'clock, and 
one of the firſt, the convoy having failed gently on, and 
being two leagues a-head. It was a hard gale, and by fix 
in the afternoon came 6p with the fleet, but could not 
get to either of the men of war for failing orders,” on ac- 
count of the gale of wind, It was ſtormy all night, and 
at day-break the ſhip in queſtion was in the midiſt of the 
fleet, but the weather was ſo bad that no boat could be 
ſent for ſailing orders. A Prench privateer had- ſailed 
amonglt them all night, and the 22d, it being foggy, at- 
tacked the Fohn and Fane about two, who kept a run- 
ning fight till dark, which was renewed the next morn- 
ing, when ſhe was taken, For the defendant it was in- 
fiſted, that this ſhip was not under convoy, nor is ever 


if the weather would not permit the captain to get them, 
he ſhould have gone back. But the Chief Juſtice and 
jury were both of opinion, that as the captain had done 
every thing in his power, it was a departing with con- 
voy ; and theſe agreements are never confined to preciſe 
words; as in the caſe of departing with convoy from 
London, where the place of rendezvous is Spithead ; a loſs 
in going thither is within the policy. So that the plain- 
tiff recovered. Stran. 1250, 
Cleeve. OE] 

On an inſurance from London to Gibraltar, warranted 
to depart with convoy, it appeared there was a convoy 
appointed for that trade at Spithead, and the ſhip Ranger 
having tried for convoy in the Downs, proceeded for 


ſurers inſiſted that this being the time of a French war, 
the ſhip ſhould not have ventured through the channel, 
but have waited in the Downs for an occaſional convoy. 
And many merchants and office-keepers were examined 
to that purpoſe. But the Chief Juſtice held that the ſhip 


a.place of general rendezvous, according to the interpre- 
tation of the words warranted to depart with convoy. Salk. 
443, 445- And if the parties meant to vary the inſu- 
rance from what is commonly anderſtood, they ſhould 
have particularized her departure with convoy from the 
Downs, The juries were compoſed of merchants, and in 
both caſes found for the plaintiffs upon the ſtrength of 


liam Galley in a voyage, from Bremen to the port of |this direftion, Stran.' 1265. '2 Geo. 2. Gordon v. Morely, 


London, warranted: to depart with convoy : the caſe 
was, the galley ſet fail from Bremen under convoy of a 
Dutch man of war to the Elbe, where they were joined 
with two other Dutch men of war, and ſeveral Dutch 


and Cambel v. Bordieu, © © 


non aſſumpſit, and the jury found ' the policy, by which 
the inſurers undertook againſt the perils of the ſea, pirates, 


and Engliſh merchant-ſhips ; whence they ſailed to the kenemies, &c. from London to Venice, warranted to depart 


Texel, where they found a ſquadron of Engliſh men of 


_ var and an admital : after a ſtay of nine weeks they 


ſer out from the Tex«!, and the galley was ſeparated in 
a ſtorm, and taken by a French privateer, taken again 
by a Dutch privateer; and paid 80 /. falvage. - And it 
was ruled by 7:/: Ch. J. that the voyage ought to be 
according to ulage, and that their going to the £1b, 


. though in faCt out of the way, was no deviation ; for 


till the year 1703, there was no convoy for ſhips di- 
rectly from Bremen to London : and the plaintiff had a 
Frog 2 Salk, 445. Feb. 14, 1794. Bond v,' Gon- 
ales. 4 ' 1 

If aſter a policy of inſurance a damage happens, and 
afterwards in the ſame voyage a deviation, yet the aſſured 
ſhall recover for what happened before the deviation ; 
for the policy is diſcharged from the time of the devia- 
tion only. id, Shawer 129, Kemp and Andrews, 2 
Salk, 444+ | | RF TT 
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Lo Rip. 465. . 


with convoy. Et per cur. The words warranted to de- 
part with convoy, mean only that he will leave the port, 
and fail with the convoy without any wilful default in 
the maſter ; therefore, if by default -of the maſter, the 
ſhip is ſeparated and taken, the inſurers /are' not liable 
but if there be no default, the maſter having done all that 
could be done, 2nd the ſhip is taken, they are liable : fo 
if the ſhip be loſt by ſtreſs of weather ; for they inſure 
againſt theſe by their own agreement. 2 Salk. 443. Hill. 
2 W. & M. in B. R. Tefferies v. Legandra, S. C: 3 
Lev. 320. 4 Mod. 58. © 1 Show. 320\ \ Carth. 216, 
'AQion on a policy of inſurance by the defendant at Lone 
don, inſuring a tiipfiom thence to the Za? Indies, warrant- 
ed to depart with convoy ; and ſhews that the ſhip went from 
Lendon to the Downs, and from thence with convoy, and 
was loſt. After a frivolous plea and demurrer; the caſe 
ſtood vpon the declaration 3 to which'it'was objeQed, that 
rages 4 EO one! 1574 14 hers 


14%); 4 oP ?{ 4 q | 
, . 


conſidered fo til] they have received failing orders; and 


19 Geo. 2. Vietorin Vs | 


Spithead, and was taken in her way thither. The in-_ 


was to be conſidered as under the defendant's inſurance to 


Action on a policy of inſurance ; the defendant pleaded 


merchants that are general, not of thoſe that are particular 


- plaint at law; and conſidering the mixed nature of this 
- caſe, I think an injunction ought to be granted. Or- 


; Lewen Vs Swaſſo. _ 


- The plaintfts being merchants reſiding at Gibraltar, 
and one-of them coming to Lendon to purehaſe goods fit 


; put up, as-'\uſual,; at the Royal Exchange and Portugal 
* coffee: houſe, with a declaration inſerted in the ſaid ad- 


voy; and in conſequence thereof he ſhipped tys merchan- 


| ſhip when loaded. failed 'from Graveſend the 4th of May, 


. where they continued till the 21ſt, in company with the 
' Otter floop of war, ſome Eng!1/h merchant ſhips, and three 


E.::N*--S: 


there was a departnre without convoy. Et per cur. The 
clauſe warranted to-depart with convoy, muſt be conſtrued 
according to the uſage among merchants, z. e. from ſuch 
place, where convoys are to be: had, as the Downs, te. 
Holt Chiet Juitice contra; We take notice of the laws of 


uſ2ges. it is no part of the law of merchants to tak? 
convoy in the Downs, 2 Salk. 443. Mich, 4 IV. & 1M. 
in B, R. Lethulier's cafe. R | 

'The Words warranted to depart with convoy have been 
reſolved to import, by the uſage of merchants, a conti- 
nuauce with that convoy as long as may be. Luc. Rep. 
287. 

The plaintiff being ſued at law upon a policy of inſu- 
rance of a ſhip, and againi} the baratry of the maſter, 
which was aſſigned in the declaration, brought his bill in 
Chancery to be relieved ; and moved for an injunction 
charging that one Matthews the maſter, and alſo owner 
of the ſhip, had, before the voyage, entered into a bot- 
tomry bond to the defendant for 200 /. and that after, by 
bill of ſale, he ailigned over his intereſt in the ſhip to the 
defendant as a ſecurity for this 2001, and inſiſted that 


Mattheu s was nevertheleſs in equity to be conſidered .as 


owner of the ſhip, tho' in law the ownerſhip and propetty ' 


would be looked upon to be in the defendant, and in- 


ſiſted, that the owner of a ſhip could not, either in law. 
or equity, be guilty of a baratry concerning the ſhip, and 
therefore prayed an injunRion, and that the policy might | 
be delivered up. The voyage inſured was from L5nden to | 
Marſeilies, and from thence to ſome port in Holland, 
'The caſe was, that the maſter fail:d with the ſhip to' 
Marſcilles, and then, inſtead of purſuing the voyage, | 
| failed to the JP! Indies, and there fold the ſhip, and died 
inſolvent. 1 heſe matters being confeſſed by the antwer, ' 
an injunction was moved for on the principle, that a. 
mortgagor is to be conſidered in equity as owner of the 
thing .mortgaged, and that Zattherws, the maſter, being 

owner, could not be guilty of baratry. To ſhew which, | 


a caſe was cited of Hanna and Brown, where it was 
determined the preceding term in the King's Bench. 
Lord Hardwick Chancellor : baratry is an a&t of wrong 
done by the maſter againſt the ſhip and goods ; and this 


being in the caſe of a ſhip, the queſtion will be, who is. 
to be conlidered as the owner ? "There are ſeveral caſes | 


that might be put where baratry might be aſſigned as the 
breach of an aſfurance, and baratry or not, is a queſtion 
properly determinable at law; but here it is not ſo, for 
the courts of law wiil not conſider a mortgagor as having 
any right or intereſt in the thing , mortgaged ; and there 


are many caſes where a man may come into a court of! 


equity for relicf, in reſpect of a part only of his caſe. 
It might indeed be conlidered at law, whether what the 
maſter hath done, ſuppoſing him owner or not, was not a 
breach of- the contract,. as maſter of the ſhip, and fo a 
baratry ; and this may be conſidered likewiſe in this 
court. But atiJaw a defendant cannot read part of the 
plaintiff's anſwer to \a bill brought againſt him here ; 
the whole anſwer'muſt be read, which bath been olten a 
reaſon for this court interpoſing by injunCtion upon a 


dered accordingly. Diet. Tr, and Cam. 147. 16 Geo. 2 


for the place, bought to near the value of 3ooo /. and in 
order to! forward-\them to the aforeſaid place, he took 
freight on the ſhip Ranger, Captain Taylor, which he ſaw 


vertiſement, that the ſhip was to fail with the firſt.con-' 


dize and- made inſurance thereon to the amount of 28 30 /. 
and inſerted in the policy the words warranted to depart 
with convoy, in-conformity with the ſaid declaration. The 


1746; on her vpyage,-and afrived in,the Downs the 7th, 


| 


Dutch Eafl-India ſhips. Captain Taylor, while he lay In 


the Downs, having received intelligence that the conyg 


at Spithead was ready to fail, went on board the (ty 


ſloop, in order to folicit |the commander's taking him 
under his protection to Sprthead ; but this, the ſaid gcntlez 
man informed him, was not in his power to comp'y with; 
as he was ordered on a cruize over to the conſt ot Fray, 
whereupon Captain Tay/;r went on board the Commiudere 
of the Dutch Eoft-India ſhips, who promited to take the 


Ravger under convoy to Spithead, On'the 12th of ay, 


the Otter ſloop, the Dutch, and the Ranger weighed an. 
chor, as did alſo ſome Engli/h ſhips for the benefit of (at 
convoy ; and a few hours after they were under fail, the 
Otter ſloop parted from them on her cruize, and the 
Ranger kept company with the three Dutch ſhips, till bes 
tween four and five o'clock the next afternoon (being the 
13th) when (in her dire& courſe to Spitheua) the was 


attacked by a French privateer, called the Reſource, within 


three miles of the Dutch Kaſl-India men, and eighteen of 
Spithead, where ſhe was to join the convoy to'Gibra(rar, 
and after ſome reſiſtarce ſhe was taken and carried into 
Favre de-Grace,, and there regularly concemned + "The 
plaintiff, on the aforeſaid capture, applied to the reſpec- 
tive underwriters (and among them to the defendant) re- 
quiring ſatisfaCtion for his loſs ;' but they abſolutely refuſed 
paying any thing, inſiſting that the ſhip had, not failed 
according to the terms of-the' policy, viz. at and from 
London to Gibraltar, warranted to depart with © convoy, 


but as ſhe departed without convoy (which ſhe ought not 


to have done)and was taken in conſequence thereof, the in- 
ſurers are not bound to ſatisfy a loſs which they were never 
obliged to be anſwerable for; that the qhip ought co have 
{taid till a convoy offered, and not gone'to feck at {uch a 
diſtance, as evidently expoſed her to be taken in getting 
thither. On the comrary, the plaintiff pleaded, thar 
they had complied with the tenor of the policy, that the 
detendant milconceived the natural! conſtruction of the 
words warranted t9 depart with convoy, as they did not 
imply that the ſhip ought to have departed with convoy 
from the port of London ;. as the rendezvous for ſhips, 
bound to Gibraltar and the Streights, is generally at Spit- 
head, where they join the convoy ; and although poſhbly 
there may be an inſtance or two of a convoy failing 
from the Nore and the Downs to Gibra'tar, yet this is an 
uncommon accidental thing, and was not' to have been 
expected on this occaſion ; on the"contrary, it was then 
known, that the convoy for thoſe parts was to be at Sjit- 
head, and many ſhips went 'there from London, to take 
the benefit of 'it, ſo that the warranty could only be un- 
derſtood from Sp:thead, as it was from the convoy there 
the Captzin was to make his ſailing orders ; belides, as it 
was unſafe to lie in the Dotons without a man of war, 
the plaintiif conceives the Ranger would have run a much 
greater riſque, in continuing aſter the Ort-r's departure, 
than ſhe did in failing with her and the Dh thips, tho 
they were no regular convoy ; and the plaintiff paid the 
ſame premium for his inſurance as was given on ſeveral 
ſhips at the fame time, with a warranty to depart from 
any port of the channel; and it was the opinion of (e- 
veral merchants, that ſhips failing with convoy are to 
make the beſt of their way to the convoy, and not ſtay 
for an immediate one. "Phe jury found a verdit for the 
plaintiff. Lex Arrcat. Redivive 277, Gordon and Murray 
V. ye” dittings aſter Aichae/mas term at Guilahal, 
1746. | | 

For more learning 9n this ſubjef, ſee Law of bills oi 
exchange, Pnjurances, &c. | 
Jntakers, Were a ſort of thieves in Riddiſdale, in the 


fartheſt Northerp parts of England, mentioned 9 Hen: 5- 


cap. 8. and fo called, becauſe they dwelling within the 
liberty, did take in *and receive ſuch booties of cattle, 
and other things, as their confederates the out-partners 
brought in to them'from the borders of Scotland, Cow! 
cait. 1727. See Out-partners, ' Sy 
_ Inteſſare. See Taſſum, | 
Jntendment of law, {'Intellefus legis,) The underſtand- 
ing, intention, and true meaning of law. Ce. on Lit. fi. 
78. ſays, the judges ought to judge according to the 
common zntenament of law. WE , 
| ſ 
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By intendment of Jaw every parſon, or reftor of a 


church, is ſuppoſed to be reſident in bis benefice, unleſs 
the contrary be proved. . Co. Lit. 78. be, | | 

One part of a manor by common intendment, ſhall not 
be of another nature than the reſt, | Co. Lit. 78, b.. ; 

' Of common intendment a will ſhall not be ſuppoſed to 
be made by colluſion. Co. Lit. 78: b : 

The law preſumes that every one will aft for his beſt 
advantage; and therefore credits the party, in whatſoever 
is to his own prejudice Fin, Law. 100 Max, 53, | 

Uſury ſhall not be intended, unleſs it be expreſsly found. 
by the jury. Arge Bridgm. 112. Mich. 15. Tac. cites 
io Rep. 59. Chancellor of Oxford's caſe. aa | 

Covin ſhall not be intended or preſumed' in, law, unleſs 
it be exprelsly averred, Arg. Bridgm. 112. cites the caſe 
of Tyrer v. Littleton. 4 | 

When one word may have a double, intendment, one 
according to the law, and another againſt the Jaw, , that 
intendment ſhall be taken which is according to the Jaw; 
and this by a reaſonable intendment. 3 Bulſ. 306. Mich. 
1 Car. B. R. NYelv. 50. Game v. Harvey. 5 

atent, or Jntention. The words of deeds ſhall be 
conſtrued according to the intent of the parties, and not 


' otherwiſe. Pl. C. 160. b. Paſch. 3 M. 1. Thregmorton 


v. Tracy. he PS ON 

'The intent ſhall be deſtroyed where it does not agree 
with the law. Pl. C. 162..b. Throgmorton v. Tracy, 

In every agreement the. intent is the chief thing that is 
to be conſidered ; and if by the. at of God, or other 
means not ariſing from the party himſelf, the agreement 
be performed according to the words, yet the party ſhall 
perform it as near the intent as he may. Arg Pl. C. 290. 
Trin. 7. Eliz. in caſe of Chapans v. Dalton, _ _ 

Common uſage and reputation frequently governs the 
matter, and direQs the intention of the parties ; as upon 
ſale. of a barrel of beer the barrel is not ſold, but upon 
ſale of a hogſhead of wine it is otherwiſe, Savil. 124. 
Mich. 32 & 33 Eliz. ih caſe of Matthew al. Biſh:p v. 
Harcourt, Herd 3+ Arg. Trin. 1655 tn ſcacc. in Caſe of 
Ernly v. Lord Falk and and Daddington. _ oY 

The intention of'a man is not always to be purſued 
in equity ; as if a man ſFttles a term in truſt for one and 
his heirs, yet it ſhall go to the executor ; per Lord North, 
"Paſch. 1683. Fern. 164. in caſe of D. of Norfolk v. 
Howard, | ns 

On a treaty of marriage, the man and woman having 


_ each of them copyholds of inheritance, they mutually 


ſurrender the; ſame to the uſe of them two and the ſur- 
vivor, and the man dies before marriage. On his death, 
which was about thirty years ſince, the-woman entered 


and enjoyed the copyhold ever ſince ; it was inſiſted to, 


be a truſt for the huſband and;his heirs till the marriage; 
and 7effries C. decreed a re-ſ{urrender, and an account of 
the profits from the death of the man. Hill. 1686. Fern, 
632-: Hanmad y, Act fn oi EH: F 

All deeds are but in nature of contracts, and the intent. 


of the parties reduced, into, writing, and. the intention is 
| to be chiefly regarded, | | 
_ tention appearing in, the, preamble ſhall controul the Jet. 


In an aQ of parliament the in- 


ter of the law; and from the regard that the law itſelf 
gives to the intention of the party, it is that where there 
1s fine by render there ſhall be no dower, and fo a rent 
or recognizance ſhall not be extinguiſhed by levying a fine 


to the party. Per Majter of the Rolls. _ Paſch. 1688. 


Fern, 58. in caſe of Baden v. E. of Pembroke. , See 14-. 
Vin. Abr, tit. Intent. SON TOE TY ESE 
Ziter Canem et lupuin, Words vſed formerly in ap- 


.Peals to ſignify the crime being done in the twilight, 


A7, filia N. de Okele appellat F. C. pro raptu & pate re- 
gis frafia die Martis prox, &c. Inter canem & lupum, #. 
n crepuſcula, fi _Anglice twilight, i. inter diem & noc- 
tem, &c, , Intet 

Glouc.—— 11 placit. de domo combuſla malitioſe, hora veſ- 
pertina, {c,. Inter. canem & lupum wvenerunt malefadtores, 
Ge, Plac. Cor, apud Nevum Caſfirum. 24 Ed. 6. Rot, 
6. This in. Herefordfpire they call the mcck-/hadow, cor= 


ruptly the o-/hade ; and in the north, day-light's- | 


gate ; others betwixt hawk 


and buzzard, Cowell, edit. 
1727. ; 


ever with the devils in hell. 


wa 


\1*NET 

Jntercommoning, ls where the commons of two matiors 
lie together, and the inhabitants of ,both have time out of 
mind depaſtured their cattle promiſcuouſly in- each, | 

_ £7, OT OO OL 

Interdition, ( /nterdiio. and Interdiftum) Has the me 
ſignification in the Common, as it hath in the Can n 
Law, which thus defines it : Interdiio eft cenſura ec- 
clefiaflica, prohibens adminiſtrationem divinorum, And ſo 
it is uſed 22 Hen. 8. cap. 12, & 25 ejuſdam, cap. 23. 
Erdem anno relaxatum eft interdictum Oxonize, quod" au= 
thoritate Domini . oh, Epiſcopi Linc. propter clericidium XS 


ſacrilegia ano proximo preterito fuit illatum.. Walf. Hift. 


Anno 1357. 90 that,an zinterdid is a general excomm - 
nication of a whole country or province :.,'Tis mentioned 
in ſome of our hiſtorians, viz. Knighton tells us, Anno 
1208, that the pope excommunicated King Fohn, and 
all bis adherents. Er totam terram Anglicanam ſuppoſuit 
io * 9+ 6 »y * &: , vixt' 

interdiflo,. which began the firſt Sunday after Eaſter, aqd 
continued fix years and one month ; during all which 


| time nothing was done in the churches beſides baptiſm 


and confellions of dying people : 
tous $f > 5; | 

« In the name of Chri/t, We (the biſhop) in the be- 
balf of the Father, Son and Holy Ghoſt, and in behalf 
of St. Peter, the chief of the apoſtles, and in our own be- 
half, do excommunicate and' interdi& this 'church, and 
all the chapels thereunto belonging, that no man from 
henceforth may have leave either of God, or St. Peter, 
the chief of the apoſtles, to ſing maſs, or to hear it, or in 
any wiſe to adminiſter any divine office, not to receive 
God's tithes without our leave. And whoever ſhall pre- 
ſume to ſing or hear maſs, or perform any divine office, 
or receive God's tithes, contrary to this znterdie? on the 
part of (God the Father Almighty, 'and of the Son, and 
of the Holy. Ghoſt ; and on the behalf, of St. Peter, and 
all the ſaints 5 let him be excommunicated and accurſed, 


the form of it 'is_ 


and ſeparated from all Chriſtian ſociety, and 'from en- 


tring into the holy mother church, where there is forgive- 
neſs of fins; and let him be anathema maran atha for 


Fiat, fiat, fiat, Amen,” 
Du Cange. _ Rs 


Intereſt, (Tntereſſe) Is uſually taken for a term, or chat- 
tel real, and more particularly for a future term ; in which 
caſe it is ſaid in pleading, That he is poſſeſſed de intereyſ? 
termini : But ex Vi termini in a legal ſenſe, it extends to 
e/lates, nights and titles that a man hath of, in, or to, or 
out of lands ; for he 1s truly ſaid to have an tereſt in 
them. Co. on Lit. fol. 345. 0s OLA Sn ; 

The Lord Mountjoy, Af of the manor of Carford in 
fee, did by deed indented and inrolled bargain and ſell the 
ſame to Brown in fee, in; which indenture this clauſe was 
contained, provided always, and the ſaid Brown did cove- 
nant and grant to and with'the ſaid Lord Mountjoy, his 


heirs and aſſigns, that the Lord'Mounyjoy, his heirs and 


aſſigns, might dig for ore in the lands (which were great 

fies) parcel of the faid manor, and to dig turf alſo for 
the making of allum.. Reſolved, that this did amount to 
a grant of an intereſt, and inheritance to the Lord Mount- 


joy, to dig, &c, Co. Lit. 164. b. 


At Guildhall: Tn ejeQtment for a meſſage in London, it 
was objected againſt the title,of the plaintiff, that this was 
2 meſſuage about 4o /. per ann. rent, and that the cuſtom 
of the city is, that there ought to be warning given for 
the ſpace of half a year, where the meſſuage is of ſuch a 
rent, and by the ſpace of a quarter of a year, where it is 


under ſuch a rent ; the queſtion was, if this cuſtom gave 


the party an intereſt; or only intitled him to an aCtion if 
he be ouſted within the time, as in the common caſes of 
leaſes for years, or at will, with agreement for a quarter's 
warning ; though Holt Ch. J. ſaid, that he had heard that 
North Ch. J. ruled upon evidence, that the cuſtom gave 


lacita de Tin, 7 Ed. 1. Rot. 12 þ,an intereſt ;. and, though it was objected, that if it did not 
give an intereſt, it was not of any benefit to a citizen, 
who ought 'to ,have a reaſonable time to remove his 


effets z yet the Ch. J. inclined 2 contra, and it was re- 
ſerved for his conſideration, Skin, 649. Trin. 8 IV 3. 
B. R. Tyley v. Seed. _ | NN 

A mortgage is an intereſt in land, and on non-payment, 
the eſtate is abſolute in law, and his intereſt is good in 


equity 


4-0; 
equity to imtitle him to receive and enjoy the profits till | 
redemption or ſatisfa&tion, and, on a forecloſure, has the 
| abſoiute eſtate both in law and equity. Per Pratt C. J. 
'9 Med. 196. Roper v. Recife | | 

If 4. makes a leaſe to B. for life, and after his death to 
the executors and aſſigns of B. this is an intereſt in B. to 
diſpoſe of it. But if it had been limited to B. for lite, 
' and afterwards to the executors and aſſigns of C. this is a 
bare power in C. and his executors ; becauſe they are not 
parties or privies to the firſt intereſt. Brownl. 136, Paſch. 
4 Far. Clerk v. Sydenham. 

A. deviſed a term to his wife for ſix years, and madc 
her executrix, and that after the ſix years ended, then 
Fohn my ſon, if he come home, ſhall have the benefit of 
the ſaid leaſe during the reſidue of the ſaid term ; and if 
we does not come home, then illiam my ſon ſhall. 

ave, &c. till John my ſon do come home. The wife 
claims as legatee. /Filliam makes his will, and deviſes 
the leaſe to F. S. and dies. The fix years expire, Fohn 
being not come home ; this was. held a good deviſe by 
William, and that it was not a poſlibility in Willzam, but 
an intereſt in the term after the fix years expired. Cro, 
Fac. 509. Mich. 16 Fac. B. R. Sheriff v. Wrothan. 

Jntereft of money. Where an eſtate is deviſed for 

yment of debts, Chancery will not allow intereſt for 
Bouk debts. 3 Ch. R. 94. Dolman,v. Pritman. | 

Where lands are charged with payment of a ſum in 
groſs, they are alſo chargeable in equity with payment of 
intereſt for ſuch ſum. Hill. 29 Car. 2. Fin. R. 286. 
Shipton v. Tyrrel. | | 

Intereſt is recovered by way of damages, where damages 
are recovered ratione detentionts debiti ; but not where da- | 
mages only are recovered, for intcreſt is not recovered 
. eccaſione dampnorum ;, per Powell J. 2 Salk. 623. Hill. 10 
I. 3. B. R. Sweatland v. Squire. | 

A bill was 4o forecloſe an infant, and an account 
was decreed. The maſter reports 2600 /. due ; a fub- 
ſequent order being to compute intereſt from the report ; 
Fright K. doubted if intereſt ſhould be allowed for the 
| Intereſt. Mich. 1700. 2 Vern, 392. Bennet v. Edward: 

and Selby & aP. x | | 
| Lands by deed or will ſubjeed to the payment of debts: 
}f there be a bond debt, and the intereſt has out-run the 
penalty, it ſhall not carry intereft beyond the penalty ; for 
the deſign of the ſettlement was not to increaſe the debt 
beyond what is due, but to give a further ſecurity : 
However if deviſce or truſtee negleAs to pay in a rea- 
fonable time, he ſhall after ſuch negleC&t pay intereſt 
beyond the penalty z per Lord C. Cowper 1707. 1 Salk. 

I54. Anar, | 

A term was veſted in truſtees for payment of all debts 
he ſhould owe at his death, without preferring one before 
anoth:r ; there were owing debts by bond and by ſimple 
contract. Lord C. Harcourt declared, that by this truſt 
term, the ſimple contraCt debts became as debts due by 
mortgage, and conſequently ſhould carry intereft, as well 
as the debts ſecured by bond. //as's Rep. 228, 229. 
Trin. 1713. Car. v. Burlington (Counteſs. ) 

Where by a general and national calamity, nothing is 
made out of lands which are aſſigned for payment of in- 
tereſt, it ought not to run on during the time of ſuch 
calamity. MA4S. Tab. cites 25 June i715, Bajil v. 
Acheſon. | | 

A recognizance was entered into to pay 100 7. a year 
annuity to a third perſon. 'The annuity was in arrear 
ſeveral years. Decrced per Lord Cowper, that, the recog- 
nizance being in nature of a bond, the arrears were a 
debt ſecured thereby, and ſo muſt carry intereſt from the 
time they became reſpeCtively due. Mich. 3. Geo. 1, 
Equ. R. 142. Legate v. Shewell. 

No intereſt to be allowed for coſts. 74S. Tab. cites 
6 Feb. 1719. Butler v, Burk. 

By marriage articles the Lady's father was to pay ſe- 
veral ſums at ſeveral times for diſcharging the huſband's] 
incumbrances ; he advances money to the Goto-lew, and 
| maintains the wife and child for two years ; ſuch money 
and al:'owauce for maintenance, fhall be added to. the foot 
of the account, and not carry intereſt, AS. Tab. cites 
3721» Kirwin v. Blake. | | 


| 
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Where exceſſive rates are allowed for work in reſpe&) 
of flow payment, there ſhould be no intereſt ajloweg 

for intereſt is only allowed to fupp'y the want of prom 
payee. MS. Tab, cites 27 Ft. 1723. Dutchejs * 
arlborough v. Strong. RY IE: 

An annuity of 20 /, a year was deviſed by 4. to 7.8 
out of A.'s perſonal eſtate, payable quarterly, and the {ame 
being three years in arrear, it was inſiſted that it ſhoulq 
carry intereſt, But the court ſaid, that this is only doye 
where there are great arrears, but it is not uſual to com. 
pute intereſt for fo ſmall a ſum. Tin. 1723. at the Roll: 
2 Wms's Rep. 163. Batten v. Earnley. 4 

1 he arrears of annuity, or rent-charge, are never 6. 
creed to be paid with intereſt, but where the tum is cer. 
tain and fixed, and alſo where there is either a clauſe of 
entry, or nomine pe&ne, or ſome penalty upon the granty; 
which he muſt undergo if the grantee ſued at law, ang 
which would oblige him to come into this court for e. 
lief, which the courts will not grant but upon equal 
terms, and can be no other, but decreeing the aircars 
with intereſt. Per Id. C. Taibot. Caſes in Chan, in 
Lord Talbot's time. 2 Mich. 1733. in the caſe of Lad 
Ferrers v. Lord Ferrers. Sh 

Fr more learning en this ſubjef?, ſee 14 Vin. Abr, jj, 
Intereſt. | 

znter/ocutory ozder, (Ordo interlocutorius,) Is that 
which decides not the cauſe, but only ſettles fome inter. 
vening matter relating to the cauſe ; as where an order is 
made, by motion in Chancery, for the plaintiff to have an 
injunCEtion to quiet his poſſeſſion, till the hearing of the 
cauſe. 'This, or any ſuch order, not being final, is inter. 
lecutory, Cowell, edit. 1727. | £+ 

Znterpieader. See Enterpleader. | 

Jnterrogatozies, Are queſtions exhibited in writing to 
= aſked witnefles, or contemners to be examined. P, R, 

+ 217 - | 

They are exhibited by the party, or direQed by the 
court, to be propoſed, and aſked the witnefles examined 
in the cauſe, touching the nierits thereof, or ſome 1aci- 
dei;t therein. P. R. C. 219. | 

They are either direCt, on the part of him who pro. 
duces the witneffes, or counter interrogatories on the 
behalf of the adverſe party. P. R. C. 219, 220. 

A perſon in contempt appeared on an attachment, and 
offcred to be examined on interrogatories ; the court or- 
dered them to be haſtened and filed in four days (tho'the 
common time allowed is eight) or the party to be diſ- 
charged, P. R. C. 219. es 

One who is by rule of the court to be examined by 
interrogatories in the Crown-office, ought to attend the 
Maſter of the office, who is to examine him within four 
days after the interrogatories are put in for him to be 
examined upon, for the fpeedier diſpatch of juſtice ; and 
he is not bound to attend before. 2 L. P. R. 73. cites 
Mich. 22. Car. 1. B. R. | 

Note ; Upon a motion to be diſcharged becauſe no in- 
terrogatories were put in within four days, it was ruled, 
that the four days muſt be in term. Comb. 8 Hill, 1 & 
2 Jace 2. B. R. Anon. : , | 

Counſel was ordered to have not a copy, but a fght 
of the interrogatories, to which the defendant was to be 
examined. Chan, Caſes, 06. Paſch. 17 Car, 2. Gower v- 
| Baltinglaſs. | | 

A defendant, who after four inſufficient anſwers, was 
to be examined, had by order of the court (for ſpecial 
reaſons) leave for one of her counſel to ſee the inter- 
rogatories (to adviſe upon them in point of law) tut not 
to have a copy. £. R. C. 218——Ordered to have 3 
copy. N. Ch, R. 119. 19 Car. 2. Hawtry v. Follop, 3. P. 
if the party be to be examined on a bare contempt. P+ 
R. C. 218, ; | 

_ A man is charged with a contempt ; upon interrogato- 
ries he cleareth himfelf on his oath ; the other party can 
proceed no further in this matter, but ſhall take his remedy 
by aCtion if he will. Comb. 63. Mich. 3. Face. 2. B. K 
Anon. See Contempt. 

Jntertiart, To ſequeſter 'or put in a third hand, 9/2 
when any thing is ſtolen, and fold to another, and ahor 

Wards 


NT 
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demanded by the right owner of him in whoſe 
"— 'tis wand ; it was uſual to ſequeſter the thing 
to a third perſon, who was to keep it till the buyer 
roduced the ſeller, and ſo on to the thief, Leg. he 
apud Brompton, cap. 27» 52, 29. Leg. Edw. Confeſſor. 


7 oreftates, (Intl) There are two kinds of int 
/ats; one that makes no will at all ; another that makes 
a will; and nominates executors, but they refuſe-; in 
which caſe he dies an inte/tate, and the ordinary commits 
adminiſtration. 2 Par. Inft. fol. 397. In former times, 
he who died inte/fate was accounted damned, becauſe (as 
Mat, Par. tells us) he was obliged by the canons, to leave 
at leaſt a tenth part of his goods to pious uſes, for the. 
redemption of his ſoul, and therefore, who negleCted fo 
to do, took no care of his own ſalvation. "They made no' 
difference between a ſuicide and an znte/fate z' for as m | 
one caſe, the goods were forfeited to the King, fo in the, 
other they were forfeited to the chief lord. But becauſe' 
+ was accounted a very wicked thing to die without. 
making any diſtribution of his goods to pious uſes, and 
ſuch caſes often happened by ſudden deaths, therefore by | 
ſubſequent conſtitutions, the biſhops had power to make 
ſuch diſtribution a* the. inte/late himſelt was bound to do 
and this was called £eemoſyna rationabilis. Thus in Matt. 
Pariſ. anno 1190. we . read, $i quis ſubitanea morte vel 
guolibet caſu preoccupatus Fuiſſet ut de rebus furs diſponere 
non paſſets diſtributio honorum ejus eceleſiaſtica fiebat auths- 
ritatz : and it was by this means that the ſpiritual courts 
came firſt to have juriſdiction in teſtamentary caſes. 

well, edit. 1727- oo. rt22 1.45. | 
7 A. by will "wolnts that the executors of F. 8. ſhall 
be his executors, and. he dies, living 7. S. there till the 
death of F. S. this is a dying inteſtate of 4. for in the 
mean time 4. has no executor. Pl. C. 281. b. by Dyer 
and Walſh, Paſch. 7 Eliz. in the caſe of Greyſbrooke v. 
Fax. : « | | 

So if 4. makes. F. S. (to be) his executor a year after 
his death; for within the year he dies inteſtate, and 
therefore for this the ordinary has power to commit admi- 
_ niſtration, and it ſhall never be diſproved ; By Dyer' and 
Waſp, Pl. C. 281. b. in the caſe of Greyſbrooke v. Fox. 
And if executor proves the teſtament, and dies inteſtate, 
there, from the death of ſuch executor by dying inteſtate, 
the firſt teſtator dieth inteſtate, and for that reaſon the 
ordinary may grant adminiſtration, Per Dyer and J/e/ton, 
abid 281. b. 282. a. ARDS BST! | 

Where the {tritneſs of the Civil law is obſerved, there 
a man cannot die partly teſtate and partly inteſtate; tho? 


here in England, where that ceremonial ſtriftneſs is not_ 


obſerved, but all immunities. enjoyed, being not obliged 
to any other obſervance in making teſtaments than what 
Is jure gentium, a man may ſeveral ways die partly teſtate 


and partly inteſtate. 1 Godo!ph. Orph. Leg. cap. 19. /. 4. | 


Error was aſſigned that one: pleaded (cum te/tamento 
annexo qui obiit inteflatus, ) which is abſurd and repugnant); 
per cur, It is well; for though one make a will, yet if he 
make no executor, he is inteſtate, Comb. 20. Paſch.' 2 

| Fac. 2. B. R. Anon, See Abmmiſtration, hed Ee 

48a! et Uttol, Toll or cuſtom paid for things imported 

and exported, or brought in, and ſold out. Cowell, eat. 
I727. | j [ FY: 8©.49 171) 17 

JZaccace mariſcum, To drain any low: wet marſh or bog, 
and by dikes, walls, &c. to reduce it to herbage or paſture 
ground, to ine or take in.. Whence many of the loweſt 
grouads in Romney Marſh, are called the innings. Vide 
Will. 'Thorn. ſu6 anno 1181, intrare terram, to inn ground 
from the ſea, | IN | [4.4 N80 


Jnicuſion, (Intruſo, ) Is when the anceſtor! dies ſeiſed 


of any eltate of inheritance, expeCtant upon an eſtate for 


life ; and then tenant for life dies, between whoſe death, : 


and the entry of the heir, a ſtranger doth interpoſe and 
intrude, C1, on Litt. fol. 277. lib. 3. cap. 8. jet. 475. 
Bran, lib. 4+. cap. 2. to the ſame purpoſe defines it 
thus, /atrufio eff ubi quis cui nullum jus competit -in re nec 
fſeintilla juris, poſſeſſionem vacuam ingreditury qua nec animo 
nec cor pore. poſſidetur, &c. with whom agreeth Flzta; l. 4. 
c. 3. /ea. I W&G 2. Britton, C, 65, ry 


Vor. Il. N*® 95. '# 6 43k 2 
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The heir of the King's tenant, intruding on the King, 
gains no freehold. 4 Ed. 1. ft. 3. c. 4. 17 Ea. 2: 
& £3, -* x. 43-16 (eb, 

Eccleſiaſtical perſons entering before payment of firſt 
fruits deemed intruders, 26 H. 8. c. 3. ſed. 5. 

Biſhops, &c. may notwithſtanding give inſtitution and 
induttion, [bid. ſed. y. 7 | ATT ETSs 

In informations of intruſion the defendant may plead 
the general iſſue, and retain the poſſeſhon till trial, 2x 
Fac. 1. c. 14. See Eicheat, Pzerogative. Fn 

Fntruſion de gard, 'Is a writ that lies where the infant 
within age entered into his lands, and held his lord out, 
For in this caſe the Jord'ſhall not bave the writ De com- 
munt cuſtodia, but this. Old Nat. Brev. fo. 90. 

Py neg Is a writ that lies againſt the intruder. Reg. 

ol. 233. | oa 497; 
- Jnvadiare, To engage or mortgage © lands. — 
Habenda fubi & heredibus——E& cuicunque dare, vendere, 
I offignare, &c. woluerinit. Paroch. Antiq. p. 
202. | | 

Juvadiationes, Mortgages or pledges, Confirmamus eis 
omnes alias donationes, venditiones & invadiationes rationabi- 
liter fattas. ' Mon. Angl. 1 par fol- 478. _ HA 
_"Favadiatus,-.Is when one has been accuſed bf ſome 
crime, which being 'not fully proved; he is put ſub de- 
bita-fldguſfiens, © foo on Poem on ll Fong tle, 

3nvaſiones. In the inquiſition of ſerjeancies and 
knights fees in» the 12th atid''13th year of King Fohn, 
there are ſome titles under the character of inva/iones 5 
and de invaſionibus, and invaſiones ſuper regem. FEOIT > 
- Jiventiones, 'Treaſure-trove, money or goods found by 
any perſon, and not challenged by any owner, which there= 
fore by' Common Law was due to the King, who granted 
the privilege'to ſome particular ſubjets. As King E4: + 
ward 1. granted to his barons of the Cinque Ports—— 
Duod habeant inventiones ſuas in mari & in terra—.Placit; 
temp. Edw. 1. & Edw. 2. MS; f. 89 Bb a do Trrlemtes 

nventory, (inventorium) Is a defcription or repettory, 
orderly made of all dead mens goods 2nd chattels, ap- 
praiſed by four or more credible men ; which every exe- 
cutor or adminiſtrator is bound to exhibit to the ordinary 
at ſuch times as he ſhall appoint. Jef. Symbol. part 1; 
lib. 2. ſet. 696. where likewiſe you may ſee the form: 
This :nventery proceeds from the Cival Law ; for whereas 
by the ancient law of the Romans, the heir was obliged to 
anſwer'all the teſtatoi's debts,” by which means heritages 
were'more prejudicial to many than profitable ; Fu/tintan, 
to encourage men the better to take upon them this cha- 
ritable office, ordained, that if the heir would make and 
exhibit a true mventory of all the teſtator's goods coming 
to his hands, he' ſhould be no farther charged than to _ 
the value of the inventory. . Lib. ult. Cod. de Jure deli- 
berando, &c. Ee oe id ok 

By ſtat. 21 Hen. 8. «. 5. ſe.'4. The executors, or 
' ſuch perſons to whom adminiſtration ſhall be commit- 
ed, taking to them two! at leaſt,' to whom* the perſon 
dying was. indebted, or made any legacy, and upon theit 
abſence two other perſons being next of kin to the per- 
ſon' dying, and in their abſence, two other honeſt per=- 
ſons, ſhall make a true 'inventory of all: the goods, as 
well ' moveable as not moveable, -that were of the perſon 
deceaſed 3' and the fame ſhall 'cauſe to 'be indented, 
whereof the one part ſhall be by the executors or admini- 
{trators, upon oath to be taken' before the biſhop, &c. 
delivered 1nto the keeping of the 'biſhop, &:c. and. the 
other part-to remain with the executors or adminiſtrators,” 
and no biſhop, &c. ſhall refuſe to take any ſuch inver 
tory ſo tendered'to him in court, together with his o/*- 
to Yerity Metſkiner © 2h 0952 v7 2091902 Jice” 

$e82. 8; ' Provides, That this a&t ſhall not pp YEE 
any ' ordinary, 'or -other perſon, having or heyHens bh 
have authority for probate of teſtaments, bus 2 F vl 
may convene before them executors  pr© 0r rerute.; 
the teſtament,'&c. and to bring in invent\i<s, &c. by 

A. by will, aniong other legacies, go© G: 2 HA Þ 
ſon 2001. to he paid' at three fevers Payments, and 
made B. his eldeſt ſon executor, loving a very great : 
perſonal eſtate. hy proved the will and intsc Ares og - . 


INV 
in an inventory, and a time is aſſigned by the Judge for 


he doing it, but he not doing it, C. cites bima before the 
Judge,. who is ſatisfied that there needed not any, The 
will before the citation was proved per teftes, and ſen-: 
tenced to bea good will; the reaſon why the Judge thoughr 
the inventory was not neceflary, was becauſe the two firlt 
ayments were made, and releaſes, given, and as for the 
Jaſt, B. offered payment thereqf to C. and had allowed 
him 6G/. per cent. though the will gaye only 4/. Upon 
_ appeal to the delegates, the whole cayſe. was heard, and 
ſentence given, that there was no need of an inventory at 
the plaintiff's inſtance. C. brought a commiſſion of 
review, and prayed, that the ſentence be reverſed, and. 
that B. may be compelled to. bring in an inventory for 
theſe reaſons: 1. "That there may be found another will 
in which C, may be executor, and then he will be to 
ſeek for the eſtate. 2. 'There may be ſpecialties taken 
by A. in the name of C, and no truſt being declared, 
the ſame will be conſtrued an advancement to C. 3. b. 
the preſent executor may die inteſtate, and then the ad- 
miniſtration de bonts non will belong to C, 4. This ſta- 
tute ſays, that the executor ſhall make a true and per- 
fe& inventory. 5. B. had ſworn +ſo. to. do, and no 
Judge can diſpenſe with his. oath, Notwithftanding 
theſe arguments, ſentence was .confirmed 'by Ld. Ch. J. 
North, and Wyndham and Raymend J. and. Dr. Newton 
and Dr. Oxenden, Commiilioners of Review z and ſaid, 
that as to the firſt three arguments, there ſhall not be pre- 
fumed another will, or ſpecialties, or dyipg mteſtate 3 and 
as to the fourth, the intention of the ſtatute was for the 
benefit of legatees and creditors,; and it is found that B. 
has acknowledged in his hands 230007. more than 
enough to pay the debts and legacies. And by the ſta- 
tute the inventory is to conſilt only of goods, chaitels, 
wares, and merchandizes, and not of things in action, 
whereas this eſtate conſiſts moſt of: ſpecialties ; and 'it 
would be very diſadyantageous to debtors (as this caſe is) 
to have their debts diſcovered, when no neceſlity requires 
it; and the ordinary does frequently diſpente with a 


longer time to bring in an inventory, and ſo he may diſ- | 


penſe with the bringing in the inventoxy upon caule, 
| Raym. 470, 471- Fuly 18, 1682. Boon's caſe. Sec 14, 
Vin. Abr. tit. Inventory, And ſee Xdminiſtcato2. 

Jn ventre ſa mere, (French,) in the mother's belly ; 
in relation to which there is a writ mentioned in the Re: 
giſter, and in ſtat. 12 Cay. I. cap. 24, Infavt in wventre 
ſa mere, is where a woman is with child at the time of 
her huſband's death ; which child; if he had been born, 
would'be heir to the land of the huſband, 1 Shep. Abr, 
142. See Jnfancp and Age. 

 Jnveft, ( /nve/tire, ) Is derived of the French word. in 
weſtir, and ſignifies to give. poſſeſſion. Hotoman de ver- 
bis feudalibus, verbo inveſtitura: {nve/iitura barbarum no- 


men, barbaricam quoque- rationem habet, nam ut ait. feudiſta, | 


lb. 2. tit. 2. J1nveſlitura proprie dicitur quando haſjla 
vel aliquod corporeum traditur a demino, We uſe likewiſe 
to inveſt the tenants, by delivering them a verge or. rod, 
in their hands, and miniſtering them an. oath, which is 
called inve/zing. Others define it; thus,: Inve/7:tura e/h in 
 ſuum jus alicujus introdudlio,, a giving livery of ſeiſin or 
poſſeſſon, In the,church it was the cuſtom, of old for 
| princes to promote ſuch. as they liked to eccleſiaſtical be+ 
nefices, and declare their choice, and the: promotion. of 
the perſons choſen, by,delivering of a, paſtoral ſtaff and 
ring, which was termed znve/ting ; after. which they 
were. conſecrated by eccleſiaſtical perſons, At firſt 7- 
ve/titures were. made by, a form of words; afterwards by 

-h things which had, moſt reſemblance to. what. was to. 

= ansferred ; as Jands paſſed by the delivery. of a, rf; 


21t the trees, and all; which did grow, on the land, | 


might-\.viſc be transferred at the, ſame time, it was: 
uſual to. , bough, which, was delivered by,the., gran- 
tor to the Erſon te whom the land was granted, But 
In after ages, be things, by which. inve/titures were made 
Were, not 10 exitly oblerved(: this appears by, ngu/Þhus, 
P48r 9OTz, Yin. Gyferebantur tia. þrima multa, predia 
7udg. verbs, abſque(cripto vel charta, tantum cum \ domini 


gladie, galea. vel £9:y wa cratera, & . plurimg. tynementa,| | 


cum cater, cum /irigl;, cum arca, &- ngunulla cum ſa- 
4 


þ cans abſente, dicendo, nes recipimus te in caronicum & {; 


J © © 

gitta.. Hoveden, pag. 724. tells 41s, that our King Ri. 
chard, being taken by the Emperor, gave this kingdom 
to him, and inve/tivit eum inde per pileum ſuum, and that 
the Emperor immediately aſterwards returned the gift : /; 
inveſtivit evm fer duplicem crucem de auro, IWalſingham 
alſo mentions, that Jehn Duke of Lancofter was made 
Duke of Aquitain, per virgam & pileum, pag. 343. and 
Simon. of Durham, lib. 3. De Ecciefa Dunelm. caps 14, 
writes, viz. 1n cujus donationis ſignum ettam fſeyphum argen. 
teum obtulit, qui in hac ecciefia ſervatus eaternam illius fath 
memoriam retinet, Cowell, edit. 1727. 

Jnvefiiture, The cuſtoms and ceremonies of Inveſtia 
ture, or giving poſicihon, were Jong practiſed with great 
variety, and ſingular odneſs. Obferve this form of in. 
veſting a canon in the cathedral church of St. Paul, in 
the time of Rath Baldpch, -dean, about the year 1294, 
Cum fuerit quiſquam prebenda inveltiendus=— 1: dyotyy 
habitu canomco & coram decans & fratribus in capitulg ſe 
prejentct, & pane albo ſuſpoſito regula canoice in hic vye 
lumine contente, inveiliat eum decarus, vel major fraſens de 
trem, & tradimus tibi regularis eb/ervantie formam in al 
lumune ifto contentam pro abs ſpirituali, & in 1emedium le. 
borts refeftlionem in pane corporalem. Panis autcm tilt wo. 
mittatur eleemoſynaria ad uſus Pauperim,— Ex Libro 
Statutorum Ecclehx Pauline MS. -penes Job. Ey'um 
Norwic. by | 
 Jnpitatozis, Thoſe hymns and pſalms that were ſung 
in the church to invite the people to praife Gud: as 
Venite exultemus Domino, ' rr Des, &s. In the fhi- 
tutes of the church of St. Paulin Linden, it was ordained, 
Ut vicarii de nova recepli, & in plenum recpiendi, finguli; 
dicbus wifxa, annum probutionis fue unim ntturuum Þjalurii 
ita dicant attente & impnarium ac communtm ſanttirum 
hiftoriam, invitatoria, & wvenitarium adeo diligenter interea 
repetant quod ea corde tents, ©ce Liber Statutorum {c- 
clefiz Paulinz: MS. penes Joh. Ep'um Norwic. 
 J0voice, Is. a particular 'of | the value, - cuſtom, and 
charges of any goods ſent by a merchaut-in anather man's 
ſhip, and conſigued: to a factor. or correſpondent in an- 
other.country. Stat. 12 Car. 2. ic. 34. FIT 

Faure, Signifies to take eſte; as the pardon inaret}, 
Staund. Vrer. fol. 40. See Cuure. | 

3\9bber, Is ufed for one that buys or fells cattle for 


others. Sat. 22 & 23 Car. 2. | | 

|. Jocalia,. (Fr. Foyans,}) Jewells. Edward the Firſt 
employed one Andevar, ad jocalia ſua impignoranda. 
Clauſ. '29 Edw. 1. Preterea. confiderantes gratam ſub- 
ventionem, quam; prefati abbas. & monachi. (Rading) nibis 
Jecerunt de magnis & preciefis jocalibus ac aliis rebus ſuis 
in ſubſjdium expenſarum & ſumptuum, quos circa preſent 
paſſagium noftrum verſus partes tranſmarinas, &c, In Mem. 
Scec. de anno 20 Edw. 3. Trin.- Rot. 3 The word is 
derived: from the- Lat. jocus, joculus, and jocula, which 
ſeems. to, comprehend: every thing that delights us ; but in 
\a more reſtrained fenſe, to'thole things which are orna- 
'mgnts to women, which. in- France they call their own, 
as car-rings, bracelets, &c. But Du. Freſne tells us, that 
'at Arragon in Spain, the queſtion was, whether a wo- _ 
,man's. cloaths. would paſs by the deviſe of her jewels? 
And that the Judge, upon. great deliberation, and conſu!t- 
ing with others, was of opinion they did not paſs. In 
England, a wife thall not be intitled to jewels, diamonds, 
Se, on the death. of her huſband, .unlels they are ſuitabie 
to her quality, and the huſband leaves aſſets to pay debts, 
&Gc. 1 Roll. Abr. g11. FMS; 

' Focart, To contend with pikes. Cro/tino die quidan 
pnilites Anglici firenue nimis & wiriliter jocabantur. uit. 
Parij, anu0-125% = 
Jocarius, A. jeſter. In a deed of Richard, abbot of 
Bernay, to Henry Lovet, fine dat. among the witneiles t0 
it was J/Ulielma tun: jocario Domini  Abbatis. | But it 
Lang/ay it 18 faid Berdic was Foculgtor Regis, the Kings 
Jelters.- TERIE- h $0 WEE 

' Yorelgt, . (Sax.) Praediclum, agri colendi portiuncilas 
A. little-farm. or- manor ; in ſome parts, of Kerr: a yoh'cts 
as requiring but a tmall yoke of oxen; tg till it, Sax. Di, 
Jorus partitus. It is, ſo called when two prop als 


— —— 


are made, and a man hath liberty to chooſe which be 
| V/1:'!s 


32. Par. 2. 


againſt him, or they may join. 


FO 1. 


ill. Nec Þ te/l tran/igere, nec parſer, nec jocum partt- 
= eh nk aliud, BraQon, lib. 4. traCt. 1. cap. 


Etiam fi apparentibus partibus queruletur & 
deatur, ſrve loquela per non tenuram vel per quem- 
ne _ jocum cavilletur, &c. Hengham Magn. 


©. otnder in action, Is the coupling or joining of two 


5n a ſuit or action againſt another. F.-N. B. fol. 118, 


201, 221- gg | 
T wo were robbed of one joint ſum between them both; 


join in a ſuit againſt the hundred upon the ſta- 
ws of 1V/;nton ; but it is otherwiſe if they were robbed of 
ſeveral ſums. Paſch. 22 Eliz. Dyer 370. : 

'T'wo are partners in merchandize, one of them appoints 
a factor; they may both have ſeveral writs of account 
Mich. 29 Eiz. Godb, 

5, Aur 188. Dawteny v. Goor & al. 8, P. 

Debt upon bond, the deiendant pleaded a releaſe, 
which was in theſe words, viz. The obligee confeſleth 
himſelf to be diicharged of all bonds, &c, and that he 
will deliver up all, except one, which is not yet for- 


feited, in which the defendant, and two others, ſtand 


bound to the plaintiff; and thereupon the plaintiff, in his 
replication, averred, that this was the bond upon which 
the action was brought; and upon demurrer it was ad- 
judged againſt him, becauſe the ation was brought againſt 
the defendant alone, when by the plaintiff's own con- 
fefſion it appeared, that the bond was made by him and 
two others, who ought to be joined in the aCtion. 9g Rep. 
2. Hickmott's caſe. ; | Hs 

The lefſor being ſciſed in fee of one houſe, and being 


poſſefſed of a term for years in another, made a leaſe of 


both for ten years, and the leſſee covenanted to repair, 
&:c. afterwards he granted the reverſion in fee to the 


\ plaintiff by one deed, ahd the reverſion for years by 
another deed, and for not repairing he brought an aCtion 


of covenant againſt 'the lefſee; and upon demurrer to 
the declaration, the plaintiff had judgment z, and upon 
error brought, it was aſſigned for error, that he having 
two reverſions, the one in fee, and the other for years, 
and that by ſeveral deeds, he ought to have brought ſe- 
veral actions ; but adjudged, that the ation was well 
brought. 2 Cre. 329. Pyoll v. Lady St. Fohn, 

Two leflees for: years, rendering rent ; one of them 
aſſigns his intereſt to one of the defendants, and the other 
made-his will, and appointed an executor, and died; the 
rent was behind after the aſſignment made by one, and 
after the death of the other leſſee, and an action was 
brought againſt the defendant in the debet and detinet ; 
it was objected, that a joint aCtion would not lie againſt 
both, becauſe the contract was determined, and the in- 
tereſt was divided ; one by aſſignment, and the other as 
executor z but adjudged, that the ſeverance of the land 
ſhall not make any ſeverance of the action. 3 Bulſ. 211. 
Ipfwich Bailiff v. Martin and Parker, | 
_ In treſpaſs, the plaintiff declared, that the defendant 
ſimul cum B, G. clauſum fregit, &c. Upon Not guilty 
pleaded, it was found for the plaintiff; but the judgment 
was reverſed upon a writ of error, becauſe it appears upon 
the plaintiff*s own ſhewing, that the aCtion ought to be 
brought againſt two z but if treſpaſs had been brought 
againſt one, who pleaded, that it was done by him, and 
by one JV. R. whom the plaintiff had releafed,; and the 
plaintiff traverſeth the releaſe; in ſuch caſe, becauſe the 
matter doth not appear upon the plaintiff's ſhewing, but 
comes 1n on the part of the defendant, the declaration is 
good. 1. Leon, 41. Henley v. Broad. 

wo cannot join in. an aCtion of ſlander, becauſe the 
efamation of one is not the defamation of the other. 
Trin, 28: H. 8. Dyer 19. © 4 " 77 
_ Two brought treſpaſs againſt. the defendant: for break- 
10g their cloſe ; upon Not guilty pleaded, the jury. found 
that one of them was ſole ſeiſed of the lands, and that he 
expoſuit ad culturam to the other, to plough and ſow by 
balfs ; adjudged, that no eſtate paſled to the other by theſe 
words, but that, he was till ſole ſeiſed, and by: conſe- 
quence they, could not join in this action, 1 Leon. 315; 
Hare v. Oakley, Goldſb. 77.8, C, : | 
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| In replevin, the defendant made conuſance as bailiff 
of G. D. for damage feaſant, ſetting forth, that 7. R. 
was ſeiſed of the lands, and deviſed them to G. D. &c. 
but becauſe it appeared in the pleading, that the ſaid G. D, 
was tenant in common with the heir at law, exception 
was taken to the conuſance, for that tenants in common 
ought to join in an avowry, and the conuſance muſt be 
in both their names ; but adjudged, that a tenant in 
common may defend alone, without his companion, and 
he alone may diſtrain and juſtify the taking, though his 
avowry be by way of action. Cro, Eliz.'530. Wilks v. 
Fletcher. | | 
Tenants in common cannot join in an aCtion of waſte, 
againſt their leflee ; but it is otherwiſe in the caſe of co« 
parceners or joint-tenants. oor 34, 
Two perſons exhibited two informations at the ſame 
time againſt a parſon, for taking a leaſe of lands contrary ' 
to the ſtatute of 21 H. 8. adjudged, that he ſhall not 
plead to either of them; it is like two replevins brought 
at the ſame time for the ſame taking, &c, the defendant 
ſhall anſwer neither. Afoor 864, Pye v. Cooke. | 
PFhree covenanted jointly and ſeverally with two. ſe 
verally, this is a good covenant ; but the three cannot 
Join in an aCtion of covenant. Trin. 17 Car. March 
20%. <.. | ST en 20 
Caſe, &c, wherein the plaintiff declared, that in con- 
fideration her father would ſurrender a copyhold to the 
defendant, he promiſed to give his two daughters 204. 
apiece, and the aCtion was brought by one of them ; af- 
ter a verdict for the plaintiff, it was moved, in arreſt of 
Judgment, that the plaintiff, had declared upon a joint 
promiſe made to two, and the action was brought by 
one, whereas the other ought to be joined ; but adjadyed, 
that they had diſtin intereſts, and by conſequence the 
action 1s well brought by one of them. Style 461; Tho- 
mas's caſe... vee 3 Fin Abre 36. 796-2200 hon! 
Joint action. See Joinder in action, ol: 
- Joint and ſeverat, An intereſt cannot be granted 
jointly and feverally ; as if a man grants provimam adus= 
catinem, or makes a leaſe for years, to two jointly and 
ſeverally, thoſe words (/everally) are void, and they are 
Joint-tenants. 5 Rep. 19. Mich. 29 & 30 Eliz. Sling/by's 
caſe. , Ry 
power or authority may be joint and ſeveral, 5 Rep. 
19. Sling /by's caſe. | | 
Joint words of parties ſhall, by conſtruQtion of law, 
be taken reſpeCtively and ſeverally. 5 Rep. 7. b. (4) 
Mich. 31 & 32 Eliz. B. R. Fuftice Wyndhamn!'s caſe, 
When it appears by the count, that the ſeveral cove-' 
nantees have, or are to have, ſeveral intereſts or eſtates; 
there when the covenant is made with the covenantees, 
& cum gquolibet corum, thele words make the covenant ſe- 
veral, in reſpect of their ſeveral intereſts.. 5 Rep. 19- 
Mich. 29 & 3o Eliz. Sling ſby's caſe, | | ; 
There 1s a difference between a power given to two, 
and an intereſt given to. two; a leaſe for years is made 
to two, & curlibet eorum, this is a joint leaſe, and' the 
words (cuzlibet eorum) are void ; this 1s to maintain quiet, 
and avoid contention.” So of an obligation made to two 
& cuilibet eorum, or a grant of the next avoidance to two 
& cuilibet eorum. But. a power to ſell, lett, or make li- 
very to two &. cuilibet earum, is good; for there is no' 
profit. Cupido divitiarum eſt cauſa belli, Jenk, 262, 263. 
- And a grant of the next avoidance to two & culibet 
eorum, to preſent A. to the ſaid church,' is good ; for the 
contention is avoided by reſtraining both to preſent A. 
Fenk. 263. pl. 63. See 14 Vin. Abr. 48, 469. 
Joint executozs. See Executoz, 
_ Joint fines. If a- whole vill is to be fined, a joint 
fine may. be laid, and it will be good for the neceility of 
it ;; but in other caſes, fines for offences are to be ſeverally 
impoſed on each particular offender, and' not jointly 
upon all of them. 1 Ro/, Rep, 33. 11 Rep. 42. Dyer 
21T., ED | 
Joint inditments, May ſometimes be had: if of- 
fences of ſeveral perſons ariſe from a' joint criminal aQ, 


ONT ON regard to any particular perſonal default or 


defect 


j 04 
defeCt of either of the defendants ; as the joint keeping 


of a gaming-houſe ; or utilawful hunting, and carrying 
away deer ; or maintenance, extortion, &c. an indiCt- 


ment or information may _ the defendants jointly. 
1 Ventr. 302. 2 Hawk. P. C. 240. When there are 


Co. Lit. 30. a. 31. b. 37. be 43 Co, 274 Bro. tit, Dyes 
4. 84. Cre. Elia. bo Perk. ſeft. 334- rnd 

But the wife of a tenant in common ſhall be endowed ; 
for there no ſurvivorſhip takes place, but each moiety 
deſcends to the refpeCtive heirs of the refpeCtive tenant In 


more defendants than one in an information, they may 
not exhibit a joint plea of Not guilty, but are to plead 
ſeverally, that neither they nor any of them are guilty, 
&c. 21 H. 6. 20, 2 Rol. Abr, 707. 

Joint lives. A bond was made to a woman dum 
ſola, to pay her ſo much yearly as long as ſhe and the 
obligor ſhould live together, &c. afterwards the woman 


married, and debt being brought on this bond by buſ-| 


band and wife, the defendant pleaded, that he and the 
plaintiff's wife did not live together ; but it was ad- 
judged, that the money ſhould be paid during their joint 
lives, ſo long as they were living at the ſame time, &c. 
1 Lutw. 555. And a perſon, in conſideration of receiv- 
ing the profits of the wite's lands on marriage, during 
their joint lives, was to pay a ſum of money yearly in 
truſt for the wife, though it was not faid every year dur- 
ing, &c, It was held, that the payment fhall be in- 
tended to continue every year allo *during their joint 
lives. 1 Lutw. 459. Leaſe for years to huſband and 


wife, if they or any iſſue of their bodies ſhould fo long | 


live, has been adjudged ſo long as either the huſband, 
wife, or any of their iſſue ſhould Jive ; and not only fo 
long as the huſband and wife, &':. ſhould jointly live. 
Moor 339. | 


Jomc-tenants, (/mul tenentes, or qui conjunttim tenent, | 


Lib. Intrationum, tit.' Formedon in view, 3.) Are thoſe that 
come to, and hold lands or tenements by one title pro in- 
diviſo, or without partition. Co. on Litt, l. 3. c. 3. /- 
277. Theſe are diſtinguiſhed from ſole or ſeveral tenants, 
from parceners, and from tenants in common ; and anci- 


ently they were called participes, and not heredes : and | 
| theſe muſt jointly implead, and jorntly be impleaded by | 


others, which properly is common between them and co- 
parceners ; but joznt-tenants have a ſole quality of ſurvi- 
 vorſhip, which coparceners have not ; for if there be two 
or three jornt-tenants, and one hath iſſue and dies, then 
he or thoſe 7:1nt-tenants that ſurvive, ſhall have the whole 
by ſurvivorſhip. Cowell, edit. 17927. 

Where a feoffment is made to two or more, and their 


they are joint-tenants ; for being jointly enfeoffed, &'. 
they ſhall jointly hold per mie & per tout, and ſhall jointly 
implead, which property is common between them and 
coparceners ; but joint-tenants have a ſole quality. of ſur- 
vivorſhip, which neither coparceners nor tenants in com+ 
mon have, Lit. ſef. 277. | 

Tenants in common are thoſe that come to the Iand by 
ſevcral titles, or by one title and ſeveral rights; as if there 
be three joint-tenants, and one alien his part, the other 
two are jzoint-tenants of their parts that remain, and hold 
them in common with the alienee; ſo if joint-tenants 
make ſeveral feoffments or gifts in tail, or leaſes for life, 
the feotfees, donees, or leflees are tenants in common, 
| Lit. ſet. 292, Co. Lit. 189. a. | 

And as the effential difterence between Joint-tenants 
and tenants in common. 1s, that joint-tenants have the 
lands by one joint title, and in one right, and tenants in 
common by ſeveral titles, or by one title and by feveral 
rights ; this is the reafon, fays my Lord Ce, that joint- 
_ tenants have one Joint freehold, and tenants in common 


have ſeveral freeholds, though this property is common to | 


them both, viz. that theix occupation is individed, and 
neither of them knoweth his part in ſeveral. Co. Lt. 
189. @. | 


| 


heirs, or a leafe is made to them for term of their lives, | 


common, and in ſuch cafe the dower ſhall be afligned jn 
common too, for ſhe cannot have it otherwiſe than her 
huſband had. Lit. je 44, 45. Co. Lit. 34, b, 37. b. 

Alſo if there be two joint-tenants, and one releateth tg 
the other, this paſſeth a fee without the word heirs, he. 
cauſe it refers to the whole fee, which they jointly took, 
and are poſſeſſed of by force of the firſt conveyance ; hut 
the tenants in common cannot releaſe to each other, ſor 
a releaſe ſuppoſcth the party to have the thing in demang, 
but tenants in common have ſeveral diſtinct freeholds, 
which they cannot transfer otherwite than as perſons who - 
are ſole feifed. Co, Lit. 9. 200. b. Ds 

If- lands be given to 4. and B. and the heirs of 4, P, 
who is only joint-tenant for life, cannot ſurrender his 
eſtate to A. for he is ſeiled with him per mie & per tout, 
22 H. 6. 51. 2 Rol. Abr. 86. | | Y 

If land be given jointly to two, upon condition that they 
ſhall not alien, and one of them releaſe to the other, ix 
is no breach of the condition. inch. 3.. Raym. 413, 
If there be two joint-tenants of Jand holden by heriot 
ſervice, and one dies, the other ſhall not pay heriot ſer. 
vice; for there is no charge of the tenant, the ſurvivor 
continuing tenant of the whole land. Owen 152, Butler 
and Archer, 

And although tenants in common have ſerera! ſree. 
holds, yet one tenant in common cannot dilleife the other, 
otherwiſe than by an aQual diſſeifin, as turning him. out, 
and hindering him to enter ; but a bare perception of the 
profits is not enough, 1 Sat, 392, Keading's caſe. 


| 


1. Tho may be joint-tenants or tenants in common. 


2. Of what things there may be a juint-tenancy or tenancy 
in common 3 and of the right of ſuruvivirſhip, and what things 
ſhall ſarvive. 

3. At what time the right of ſurvivorſhip is to take place; 
and what diſps/ition or conveyance will work a ſeverance, and 


defeat the right of ſurvivor, 


4. Of ſeverance by compulſion 
partition, 


of law ; and of the writ of 
5. How joint-tenants and tenants in common are to ſue and 


be ſued ; of ſummons and ſeverance, and the remedies thiy 
have againſt each ather, £ | | 


1. Who may be joint-tenants or tenants in common. 

An alien and ſubject may be joint-tenants, & nullum 
tempus occurrit regi;, therefore if an alien and ſubjeCt born 
purchaſe lands to them and their heirs, the ſurvivorſhip 
ſhall take place till office found ; but the office found in- 
titles the King, and ſevers the joint-tenancy. Co. Lit, 
180. b. | | | 

Bodies politic or corporate cannot be Joint-tenants 


| 


| with each other, neither can a corporation, whether foie 


or aggregate, be joint-tenant with a natural perſon ; and 
therefore if Jand be given to two biſhops, or abbots, or 
-parſons, and their ſucceflors, they are tenants in com- 
mon at firſt, and have no Joint eſtate for life ; for they 
take in their politic capacities in right of their churches 
or houſes; or if the crown defcends to a joint-tenant, 0r 
if lands be given to a layman and a parſon, and to the 
heirs of one, and ſucceſſor of the other, they are tenants 
in common ; for the fee veſts in them in ſeveral capaci- 
ties. Co, Lit, x89. b. 190. a, Mor 202, 2 Sand. 


Hence it appears, that the wife of a joint-tenant cannot | 3» 9 


be endowed; as if lands are given to two men and their 
heirs, or the heirs of their two bodies, and one of them 
dies, his wife ſhall not be endowed, but it ſhall go to the 
ſurvivor, who then is in from the firſt feoffor or donor, 
and may plead it as an original feoffment or gift to him- 
ſelf, and ſo is paramount her title of dower, which is not 
complete till her huſband's death : and one book ſays, it 
was the ancient courſe.in mortgages to make the eſtate to 

two, 1n order to prevent the mortgagee's wife of dower. 


— 
———— 


| But if a leaſe for years, or other perfonal thing, be given 
to a layman and a biſhop, &c. they are not tenants 1n 
common, but joint-tenants ; for as no chattels perſonal 
can go in ſucceſſion, they muſt both take in their natural 
capacities. ' Co. Lit. 190. a. | | 
Diſſeiſors may be joint-tenants, and upon the death of 
one of them the ſurvivor ſhall have the whole ; for the 
right, ſuch as 1t was, continued jointly in them. 2! 
Ed. 3. 50. be 2 Rol. Abr, 87. | 
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moieties in the eſtate recovered. 


4:70:14 


Infants may be joint-tenants, and if there be two in- 
fants joint-tenants, who alien 1n fee, and one of them 
dies, the ſurvivor ſhall have the whole ; for notwithſtand- 
:no the alienation, the joint-tenancy 1s not ſevered, by 
reaſon of the poſſibility of defeating it by writ dum Fuit 
infra etateme. 21 E£d.3. 5. be 2 Rol. Abr. 87. 

Baron and feme may be joint-tenants ; but herein it 1s 
to be obſerved, that huſband and wife, being conſidered 
but as one perſon in law, if an eflate be made to huſ- 
band and wife, and a third perfon and their heirs, the 


huſband and wife take but one moicty, the third perſon. 


the other. Lit fo. 291, _ : | 
Alſo baron and teme_ being one perſon in law, there 
can be no moieties between them of an eſtate piven -to 


them jointly duiing coverture; and therefore if lands be 


'ven to huſband and wite, and their heirs, the huſband 
cannot during the wife's lite diſpoſe of any part of it, but 
the whole muſt go to the ſurvivor of them. Co. Lit. 

But if an eſtate be made to a man and a woman, and 
their heirs, before marriage, and after they marry, the 
huſband and wife have moieties between them, Co. Lit. 


187. 6. 


And as there can be no moieties between huſband and 


wife of an eſtate given to them during their marriige, It 
hath been holden, that it the huſband be attainced and 
executed, the wiſe ſhall by her petition regain al! ſuch 
Jand>, conveyed jointly to her and her huſband. Co. L1t, 
187. | | 
& if the lord enter on the huſband being his villain, 
and having made ſuch purchaſe, the wite furviving thall 
recover the whole. Co. Lit. 107. | 

It is ſaid, that if a deed of feoffment or grant of a re- 
verſion be made to them whillt ſole, and then they inter- 
marry before livery or attornment, that they take no 
moieties ; but if they had been feiſed of an uſe by moie- 
ties before the 27 74. 8. cap. 19. and ſuch uſe had been 
executed, by the ſtatute they ſhould have had the eſtate 
of the land by moieties ; for they ſhould have the eſtate in 
ſuch plight as they had the uſe. Co. Lit. 157, : 

If huſband and wife vourh and recover by force of a 
warranty made to them when ſole, yet they ſhall have no 
Co. Lit. 178 

If 4. makes a feoffment to the ute of himlelf and ſuch 
wife as he ſhall marry, and afterwards takes a wite, he 
and his wife are joint-tenants, though he were ſcifed of a 
qua'ified fee before the marriage, and the wite had no- 
thing ; for by the marri-ge the contingent eſtate veſted in 
them both at the ſame time by the faid limitation. C's. 
Lit. 188. 1 C1. 101. Dyer 240. | 


If 4. purchaſe a walk in a chaſe, and take the patent. 


thus, to himſelf and his wife, and one F. S. for their 
lives, and the life of the longeſt liver of them, and after- 
wards A. dies indebted, this purchace is not affets ; for it 
ſhall be preſumed to be intended an advancement and 
proviſion for the wife ; for ſhe cannot be a truſtee for her 
huſband, and therefore ſhe ſhall enjoy the benefit of it 
during her life; but after her deceaſe, in caſe F. S. ſhould 
ſurvive her, then to be a truſt for the executor of the 
huſband, and applied towards the payment of his debts, 
I Vern. 67. decreed between King en v. Bridges. 

A leaſe is made to A. and to huiband and wiſe, viz. 
to 4. for life, huſband in tail, wife for years; in this 
_ a of the three has a ſeveral eſtate. Co. Lzt. 
187. b. i | 

It an eſtate be limited to huſband and wiſe, and the 
heirs of the body of the huſband, they are joint-tenants 
for life, and the inheritance is ſo executed in him, that 
if he make a feoffment, this will} be a continuance to 
his ifſue; but if he ſuffers a common recovery with fingle 
voucher, this will bind neither the iſſue nor any remain- 
ders, becauſe his wife was ſeized of the whole jointly 
with him, and not part, and there are no moietes be- 
tween them, and therefore ir cannot be good for any 
part ; but the feoffment deals with the poſſeſſion and gives 


It away by ſolemn livery; and therefore to preſerve the 
warranty, this amounts to a diſcontinuance, and the iſſue 


ſhall be put to his formedon in deſcender, and thoſe in re- 
mainder to their formedsn in remainder, and if the buſband 


"_ L-2 Ne, os bind the ifſTue by the ſtatute 4 Hen, 7, 


_ 


| 683. 


'1 Rel. Abr 344 


1:01 


and 32 H.8. 2 Cr. 61. Cre. Eliz. 470, 481, Poph, 
52. Dyer 9. fl. 52. Cro. Car 320. 3 Co. 5. Mor 
210, Yel. 131. 1 Lev. 37, 1 Sid. 83. 


And as the huſband, being jointly ſeiſed with his wife 
of the lands, cannot alien them; fo neither can he 
charge ſuch lands; and therefore where the huſband in 
'uch caſe acknowledged a recognizance, and died, it was 
neid, that the wiſe ſhould hold the lands diſclarged, 1 
Rol. Abr. 346. A 

Hutband and wife may be joint-tenants of a leaſe for 
years, or other chatiel, real, as well as of a freehold or 
eſtate of inheritance. 43 £4.3. 10. 1 Rol. Abr. 349. 

S0 if a ſtatute be acknowledged to baron and teme, 
they are joint-tenants,of this, and the feme ſhall have all 
by ſurvivorſhip. 48: Ed. 3. 12, b, Bro. Bar, Fem. 24. 
1 Rol. Abr. 342 BB, S. C. 

Alſo it hath been ruled in Chancery, that where the 


huſband lends out money in the names of himſelf and 


his wife, upon mortgages and bonds, and dies, that the 
wife 1s intitled to the money by ſurvivorſhip, if there 
be aflets ſuſficient to pay the huſband's debts. 2 Vern. 


But where the huſband is jointly poſſeſſed of a leaſe- 
hold intereſt, or other perſonal thing, he may diſpoſe of 
it in his life-time without the conſent or concurrence of 
his wife. 1 Rol, Abr 343. 

But if a leafe be mide to baron and feme for years, 
the baron cannot deviſe the term, for the feme is in by 
furvivorſhip beiore the deviſe takes eſfe&t. Co. Lit. 351. 

Alto if a leaſe be made to baron and feme ſor their 
tives, remainder to the (ſurvivor, or to the executors of 
the ſurvivor. of them, and the baron grants the term, 
and dies, this will not bar the wife iurviving; becauſe 
the wife had but a poſſibility, ani no intereit, 10 Co. 
CI. Geodb. 139 4 Leon. 185. Huiton 17. 2 Rol. 
Abr. 48. pl 3» Poph.5. Cro, fliz, B4i. Co. Lit, 46. 
b.' I Rol. Abr. 344. a bens ES 

If the baron be indebted to the King, and purchaſes 
'ands for years to him and his wife, and dies, this land 
hall be put in execution for the ſzid debt, b<cauſe the 
aaron had power to diſpoſe of the ſaid term. 8 Cs. Lit. 
171. but in 1 Rol, Abr. 34. this is made a quere. 

if a rent-chaige be granted to a man and a woman 
for years, who afterwards intermarry, and after arrear- 
ages incur, and after the baron dies, the feme ſhall have 
the refhdue of the rent, and alſo the arrearages in a writ 
of annuity, becauſe they participate of the nature of the 
principal. 1 Rol. Abr. 350, - 

If there be baron and feme joint-tenants for life, and 
the baron ſows the land, and dies before ſeverance, his 
executor ſhall have the emBlements, and not the feme ; 
and it 1s faid, there is no diverſity hetween this and 
where the baron 1s ſeifed in right of the feme, 1 Rol, 
Abr. 727. b, Co. Lit. 55, b. Noy 149. S. C. 


2. Of what things there may be a jaint-trnancy or tenancy 
in common, and of the right of ſurviva ſhip, and what 
things ſhall ſurvive. | 


There may be a Joint-tenancy not only of lands and 


tenements, but alſo of chattels perſonal, as well as real, 
ſuch as leaſes for years, a horle, &c. for where two 
come to theſe by joint gift or purchaſe, they ſhall ſurvive, 
and not go to the executors of. the party deceaſed, Ci. 
Lit. 181. b. 1 Rol. Abr, 87. | 


But an exception is to be made of two joint merchants; 


for the wares, merchandizes, debts or duties that they 
have as joint merchants or partners ſha!l not ſurvive, 
but ſhall go to the executors of the deceaſed ; and this 
per legem mercatoriam, which is part of the laws of this 
realm, for the advancement and continvance of trade 
and commerce; which being pro bono publico, the rule is, 
that Jus accreſcendi inter mercatores pro beneficio commercii 

l:cum non habct. Co. Lit. 182. a. | | 
But though there is no ſurvivorſhip between merchants, 
yet if there are two joint merchants, or two who are 
jointly poſſefſed of goods in the way of trade, who ca- 
ſually loſe them, and afterwards one of them dies, the 
ſurvivor alone may, it ſeems, bring trover for them ; for 
"My the 
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the ation muſt neceſtarily ſtrvive, though the intereſt 


doth not, otherwiſe there would be a faiiure of juſtice ; 
becauſe the ſurvivor and the executor of him who +: 


dead cannot join in the action, jor that their rights are 
of ſeveral natures, and there mult be feveral judgments ;. 
but it being be]d clearly, that it this was any plea, it mult 
have been in abatement, for which reaſon the books ſay 
the principal point was not determined, Cath, 170, I71. 
Kemp v. Andrews. 1 Sow. 188, Contb. 474. 3 Lev. 
290. S. C. | EP: 

Alſo there may be tenants in common of chattels 
real or perſonal, intire or ſeveral, as leaſes for. years, 
wards, horſes, &c. as when any of thote who were joint. 
tenants of them grant over their interelt to a ſtranger, 
the grantee and the other are tenants in common. £t. 


|. 320. *Co., Lit. 199. a: 


Alſo if there be two tenants in common of a feignory, 
and a ward fall, they are tenants in common of the ward- 
ſhip, as well of the body as land; and ſo it is if the land 
eſcheat to them, they thall be tenatits in common thereof. 
Co. Lit. 199. a. | 

If a corody be granted to two men and their heirs, 1n 
this caſe, becauſe the corody is uncertain, and cannot be 
ſevered, it ſhall amount to a ſeveral grant, to each of 
them one corody : for the perſons be ſeveral, and the co- 
rody is perſonal. Co. Lt. 199 @, : 

If two take a leaſe jointly of a farm, the leaſe ſhall 
ſurvive, but the ſtock on the farm, though occupied 
Jointly, ſhall not ſurvive; neither ſhall a {tock uſed in a 
Joint undertaking in the way of trade ſurvive; and there- 
fore it is ſaid not to be neceffary in articles of copartner- 
ſhip to provide againit it, 1 Fern. 217. | 

ihe jus accreſcend!, or tight of ſurvivorſhip, takes 
place only between Jjoint-tenantsz as where lands are 
given to two racn and their heirs, the ſurvivor {hall 
have the whole; for being limited to them and their 
heirs, tae teoffor or donor hath thereby transſerred the 
abſolute property to them, but how the word heirs came 
to ſignify the heirs of one of them, ſo as to exclude the 
heirs of him: who died firſt, is not eaſy to be determined, 
and can be accounted for no otherwite than that both 
Joint tenants being cntitled to the whole during their re- 
ſpective lives, the ſurvivor having continued longer in 
poſl:{hon, was therefore preſumed to have done more fer- 
vice to the feud, and upon that account was allowed to 
tranſmit it to his heirs ; alſo, ſays my Lord Chict Juſtice 


| Holt, the Common Law does not love to multiply te- 


nures. Co. Lit. 181. 1 Salk. 392« 
So if lands be given to two men for life or years, they 


_ are Joint-tenants, and the ſurvivor ſhall hold the whole 


for his life, or according to the number of years limited 


In the conicyance. C'. Lit. 181. 6. 


But if a man letteth lands to A. and B. during the 
life of A. if B. die, /. ſhall have all by ſurvivorſhip ; but 
if A. die, B. ſhall have nothing. Co Lit. i81. b. 


A naked truſt or authority cannot furvive ; but a truſt 


coupled with an interc(t hall ſurvive together with it. 


| Co. Lit. 181. b but for this, ſee Cruft. 


If a leaſe be male to A. and B. for their lives, and 
the life of the longeit liver of them, and they make 
Partition, and then A, dies, the leſſor ſhall enter into 
his part; for B. has no title to it becauſe the right of 
ſurvivorſhip was loſt hy the partition, which deſtroyed the 
Joint-tenancy ; nor will the words zo the longeſt liver be of 
any uſe to B. becauſe they were. void at firſt, being no 
more than the law implied in the joint eſtate. Co. Lit. 
I91. 4 2 Rn. Aor. 150, | 

Two joint-tenants of a rent-charge or rent-ſervice, and 
one of them dies, the ſurvivor ſhall recover all the 
arrenages which incurred and became due in the life-time 
of his companion. 33 H. 6. 20, b. 15 Ed. 3. Aſſiſe 18. 
2 Rol. 4br. 86, 

Two joint-tenants ſow their land with corn, and one 
of them dies, the corn ſown ſhall go to the ſurvivor, and 


the moiety ſhall not be to the executor of the perſon de- 
ceaſed ; for they are ſuppoſed to carry on the cultivation 


of the ſoil by a joint ſtock. 2 Rel. Abr, 86. 1 Rel, 
Abr. 727. | 

But if huſband and wife are joint-tenants, and the 
huſband ſows the land with corn, and dies, the crop ſhall 


4 


; 2906 © 89 BP 

go to the executors of the huſband, as it ſeems z ſor (1; 
land is not cultivated by a joint ſtock, but is totally the 
corn of the huſband, and the property of it ſeems 0! to 
be loſt by commicting it to the joint poſſeſſion, nov more 
than if it) had been fown in the land. of the wile only, 
I Rol. Abr. 727. 

90 1if ther: be two tenants in common, and one of 
them ſow the land, and die, his executors ſhall have the 


| corn 3 becauſe they have different interelts, and are ſvg. 


poled to cultivate by different ſtocks, and not by a jcing 
one, Park. /. 52.3. | 


3. At what time the right of ſurviverſhip is to take #(1ce \ 
and what diſpoſition or conveyance will work a ſeverance, ard 
defeat the right of ſurvivor ſhip. 

This right is to take place immediately upon the Ceath 
of the joint-tenant, whether it be a natural or cixil 
death ; as if there be two joint-tenants, and one cf them 
enters into religion, the ſurvivor fhall have the whole, 
Co. Lit. 181. be 

Alſo it is laid down as a rule, that there ſhall be ng 
[11ght of ſurvivorſhip, unlefs the thing be in jointure at 
the inſtant of the death of him who firſt dieth ; 15:7 4: 
re accreſcit et qui mil in re quando Jus accreſcer et hubet, 
Co. Lit 188. b. ; | 

Therefore if there be two joint- tenants of a rent, and 
one of them diſle1ſe the tenant of the land, this is a feve. 
rance of the jointure for a time ; for the moicty of the 
rent 15 ſulpended by unity of poſſcſhon, 2nd therefore 
cannot ſtand in jointure with the other moi: ty in pollit. 
fion, fo that if during ſuch ſuſpenſion one joint-tenant 
dies, there can be no tutvivorſhip. C9, Lit, 183. b. 

Two femes Joint-tenants of a leaſe tor years, one of 
them taketh huſband and dicth, yet the term t{h1ll ſure 
vive; for though a'l chattels real are given to the hufo 
band, it be ſurvive, yet the furvivor between joints 
tenants 1s the elder tit'e, and after the marriage the ſeme 
continued ſo'c poſliciled, for it the hviband dieth, the 
teme ſhall have ir, and not the executors ot the hiuihand 
but otherwiſe it 15 of perfonal goods. Co. Lit. 165. 6. 

Although joint-tenants are feiled per mite © per touts 
yet to divers purpoſes each of them hath but a right to a 
moiety ; as to enfeoff,, pive, or, demiſe, or 'to forfeit or 
loſe by deſault in a prevpe; and therefore where there 
are two or more Joint-tenants, ani they all join in a 
ſeolfment, each of them in judgment of law gives but 
his part. - Co. Lit, 186. a. 

90 it there be two joint-tenants, an they: both wake a 
feoffiment in fee, a gilt in tail, or Icate {or life, £c, upon 
condition, and that for breach thereof one of them {hall 
enter into the whole, yet he ſha'l enter but into a moiety; 
hecauſe- no more in judgment of law paſled from him, 
Co. Lit. 186. a. | | 

If one joint-tenant bargains and ſells his moiety, and 
dies before the deed is inrolled, yet the deed being alter- 
wards inrolled ſhall work a ſeverance ab imitto, and fupport 


[oy relation the intereſt of the bargaince. Co. Lit. 136. 4. 


But if one joint-tenant bargains and ſells all the lands, 
and before inrollment the other dies, his part ſhall ſur- 
vive ; for the freehold not being out of him, the jointure 
remains ;_ and though afterwards the deed is iarolled, yet 
only a moiety ſhall paſs ; for the incollinent by relation 
cannot make the grant of any bziter eflect than it would 
have been if it had taken effect immediately. GCro. Jace 
53» | Gor Lit. 186. 1 Bull. 3. ; 

If a recovery be had againit a joint-tenant, who dicth 

before execution, the ſurvivor ſhall not avoid this re- 
covery, becauſe that the right of the money is bound by 
It. - Go; Lite: 185; 
_ If one joint-tenant agree to alien, and does it not, 
but dies, this will not ſever the joint-tenancy, nor bind 
the ſurvivor. 2 Fern, 63, That ſuch an agreement does 
not bind at law. Co. Lit. 184. b. 185. a. 

Two joint-tenants of a chuich leaſe, one whiereot 
being taken ſick in a journey, to ſever the jointure and 
provide for his. wife ſends for the ſchoolmaſter of the 
town, (who was the only perſon he could get to com? 
at him) and acquainted him with his intentions, and 


defired him to prepare an inſtrument ſor that purpoſe ; 
the ſchoolmaſter drew a kind of deed of gitt of the Iea!s 
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{rom the ſick man to the wife, which hs exccuted, and 
died ; and this being to the wife, and voi in law, the 
would have made-it good in equity, but was difmiſled, 
b-inz voluntary and without conliderations Preced. 
Chan, 124. Meyſe and Giles, 2 Vern, 385. 8. C. 

Che proper conveyance by one joint-tenant to another, 
and what will moſt eftectually ſever the joint-tenancy, 18 
a releaſe ; but one Joint-reaant cannot enfeoff his com- 
panion, becauſe they are both alreacy wiſe per mie & per 
+: ; and this manner of conveyance paſſhny by hvery, 
cannot operate ſo as to pive him what he aircady has z 
hut tenants in common cannot rejeale to each other ; for 
a releaſe ſuppoſeth the party to have th» taing in demand, 
but tenants in common bave tevera! diitine't freebolds, 
which one cannot transfer to t'ie other without the folem- 
nity of livery. 22 .6. 42 5. Perk f. 193, 197. Co. 
Lit. 103. b. 200. b. 2 Roll. Abr, $6, 

But though a releaſe be the proper conv-yance irom one 
joint-tenant to another, yet, 1! the jury find thut the one 
joint-tenant did grant or convey to anotier, thts @iNG UNS 
to a releaſe ; for they having tound the iubitaniial part, 
the court is t9 apply the words according to the opera- 
tion they have in law ; but every ſuch conveyance mul: 
be pleaded as a releaſe. 1 ent. 538. 1 Sid. 452. 2 


Saund. 96, 2 Keb. 641. Raym. 187. Dd. C. Cheſter v. 


Wilkins. 4 Mod. 151. S.P. 

So il there be two joint-tenants for life, and one is a 
feme covert, and the baron and feme levy a fine to the 
other joint-tenant, and thereby grant zotum \& gquicquid 
in the land to: the life of the wife, upon the death of the 
other joint-tenant the lefſor may enter, for the fine in- 
curre! by way of re'cale, and then the other joint-ten.nt 
mutt have claimed the whole trom the firſt feoikment, ſo 
could have had the whole but for his own life. 2 Ro/. 
Abre. 89, 403. Cre. Fac. 698. Euſtace v. Scawen ; aud 
ſee 6:Co..78+ 5.0. Þ. 

An azreement between joint-tenants of an advowſon, 
that tbey {ſhould be tenant8 in common, and'that each of 


them thouid preſent, amoanis to a teverance and rcleate. 


Garth. 505. 1 Salk. 42. 5. C. 

If there ve two join-ienants of a rent, the one may 
rete:ſe tw the other; but it the rent be behind, the one 
cannot releaſe his intereſt in the arrearages to anvther, 
1 Leon, 167. | 

Une Joiunt-tenant or tenant in common may let his 
part tur years or at Wil to his companions ; for this oniy 
gives tit @ right of taking the whole profits, when betore 
he nad bor a ihr to the moiety therecf, that he may 
contract with his compavion for that purpole, as well as 
he may with any ſtranger. Co. Lit. 186. a. Owen 192, 
Cro. Jic $3. b11. Moor, pl. 194. 

A pariition or ſeverance between joint-tenants of a 
irechold muſt be by deed, becauſe by the notoriety of 


inveltiture they take it jointly ; and to altar that, a matter 


of {olemnity is required, which is a deed ; but tenants 
in common may make a partition without deed, becauſe 
that is only a ſetting out by metes and bounds, according 
to the nit inveſtiture, which gave each of them diſtinQ 
moieties. 1 Roll. Abr. 255, Co. Lit. 169. a. 

| Regularly every diſpoſition by one joint-tenant to bind 
his companion muſt be an immediate diſpoſition ; for the 
ſurviving Joint-tenant claiming the whole by the original 


Inveſtiture, the whole muſt deſcend to him, unleſs his 


companion hath diſpoſed of it from him in his life-time. 
Co. Lit. 168. 1 Roll, Abr, 848. | | 

But if two Joint-tenants are in fee, and one lets his 
motety to 'f, $. ſor years, to begin aſter his death, this 
1s good, and ſhall bind the other, if he ſurvives, becauſe 
this is a preſent diſpoſition, and binds the land from the 
time of the leaſe made, ſo that he cannot aſter avoid it, 
Co. Lit. 185, a, Bro. tit. Grants I 54s 

But a deviſe for years in ſuch manner by one joint- 
tenant will not bind the other ſurviving, becauſe that is 


_ no preſent diſpoſition, nor binding on the deviſor himſelf, 


inalmuch as hs may revoke or cancel his will, and fo de- 
Itroy that deviſe. Lit. /. 289. 2 Rl. Abr. 848. 
Allo if there be two Joint=tenants of lands, and one 


of them deviſes away that which belongs to him, and dies 


this iS a yoid devile, and the deviſee takes nothing, be- 


termined 3 fo it would be if after ſuch leaſe for years by 


1-0-1 
( by 
. | 'Y 
cauſe the deviſe does not take effe&t till after the death 
of the devitor, and then the ſurviving joint tenant takeg 
the whole þy a prior title, viz. from the firit feoſment 
but 1n this cale it the devifor ſurvives the other joint» 
tenant, then the deviſe is good for the whole by ſurvivor= 
ihip, and then the words of the will zre ſuſſicient to carry 
the whole eitatez; beſides at the time of making the 
will, though he was not fole tenant, yet he was feited per 
mie & per tout, and it is impoſſible to fix upon any parti» 
cular part which he meant to deviſe, becaule he could not 
wen call one part of the land more his own than the 
other, and the moſt genuine conitruction ſeems to give 
che whole land, fince he was ſcifed per tour of it at the 
ume of the deviſe. . Lit. fe 287. Perk. {. 500. Cre. 
Jac. robs, Moor 776. pl. 1074s | 
Allo ut there are two joint-tenants, and one of them 
lurrenders his mocity to the uſe of his laſt will, and dies 
vefore the ſurrender is preſented, having made his will, 
1s is a ſeverance of the jointure z for being preſented, it 
relates to the tirae of the firſt ſurrender, Co. Lit. 59. 6. 
1 Rol. br. cor, = BEch. 
If two-joint tenants for life are, and one of them 
makes a leaſe for years of his moiety, either to be- 
zin preſently, or after his death, and dies, this leaſe is 
good and binding againſt the ſurvivor; the reaſon whereof 
is, that notwith{tanding the leaſe for years, the joint-te- 


have a mutual intereſt in each other's life, ſo that the 
-!tate in the whole, or any part, is not to determine or 
revert to the leffor till both are dead ; for the life of the 


{ure of the eſtate granted out by thelefſor ; and therefore 
lv long as either of them lives, if the joint-tenancy con- 
tinues he 15 not to come into poſſeſhon ; now thele joint- 
tenants having a reciprocal intereſt in each other's life, 
when one of them makes a leaſe for years of his moiety; 
this does not depend for its continuance on his life only, 
hut on his life and the life of the other joint-tenant, 


whichſoever of them ſhall live longeſt, according to the 
[nature and continuance of the eſtate whereout it was 


derived ; and then fo long as that continues, fo long the 
leaſe holds good, and by conſequence ſuch leſſee thall 
a0ld out the ſur+iving Joint-tenant and the reverfioner, 
il the eſtate whereout his leaſe wos derived be fully de- 


Rol. Rep. 40i. Dyer 187. Pl. 253. Cro. fac. g1. 
Co. Lit. 184. b. 155. a. 186. a 3 Bulſ. 131. 2 And. 
16. 2 Fern. 323. ne ns 

Bur if a rent were reſerved on ſuch leaſe, this 1s de» 
termined and gone by the death of the leflor ; for the ſur- 
vivor cannot have it, becauſe he comes in by title para- 
mount the leaſe, and the heirs of the leſſor have no title 
'0 It becauſe they have no reverſion or intereſt in the 
land. 1 Co. g6, Moor 139. Co. Lit. 185. a. 318. 

A. and B. joint-tenants for their lives, 4. by inden- 
ture leaſes the moiety which he holds in jointure with 
B. to C. tor ſixty years, from the death of .B. if he the 
{aid A. ſhall ſo long live, and demiſes the other moiety 


judged, that this leaſe was void for both moieties ; for 
by the firſt words it was a good leaſe from A. of his part 
upon the contingency of his ſurviving B. but that never 
happened, and as to B's part 4. had not power to leaſe 
or contraCt for it during the life of B, though he had hap- 
pened after to ſurvive him, for that was but a bare poſ- 
fibility, which could not be leaſed or contraCted for, and 
therefore the leaſe wzs void in the whole. Cro. Zac. 91. 
Moor, pl. 1074. Whitlock v. Horton. | 

A. and B. joint-tenants for their lives, A. leaſes his 
part for ſixty years, if he and Þ. ſo long live; then B. 
furrenders his part, and takes back a new eſtate ; then 
A, dies, living B. and it was adjudged, that this leaſe 


tenancy, which would have given them or their leſſces an 
intereſt in each other's life, is by the ſurrender of B. de- 
termined and gone, and then, the leaſe of 4. ſtood ſingle 
upon his own life, and conſequently by his death 1s de- 


one 


nancy in the freehold {till continues, and in that they. 


one, as well as of the other, was at firſt made the mea-. 


termined. Pp, 96. Mor, pl. 514. 3 Bulſ. 273. 1- 


to C. for ſixty years from his own death, if B. ſhall ſo. 
long live; then A. dies, and B. ſurvives ; and it was ad- 


made by 4. was determined by his death ; for the joint- 


” 
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one joint-tenant they had made partition of the joint 
eſtate, and then the leſſor had died, his leaſe would be 
at an end, becauſe the joint-tenancy, which ſhould have 
ſupported it after his death, is by the partition defeated 
and gone. Cro. Jac. 377. 1 Rol. Rep. 30g. 3 Bul/. 
130. 2 Rol. Abr. 131. Daniel v. Waddington. 


4. Of ſeverance by compulſion of law ; and of the writ 
of partition. " : 

At Common Law joint-tenants and tenants 1n common 
were not compellable to make partition, except by the 
cuſtom of ſome cities and boroughs. Lt. f. 290. Co. 
Lit. 187. 

But now by the 3r H. 8. cap. 1. reciting the incon- 
veniencies which joint-tenants and tenants in common 
lay under, from one joint-tenant's or tenants in common 
occupying the whole land, or receiving the whole profits, 
it is enacted, /ee7. 2. © "That all joint-tenants and tenants 
in common that now be, or hereafter ſhall be of any 
eſtate or eſtates of inheritance in their own right, or in 
right of their wives, of any manors, Jands, tenements or 
hereditaments within this realm of England, ales, or 
the marches of the ſame, ſhall and may be coacted anc 


compelled, by virtue of this preſent aft, to make par-| 


titions between them of all ſuch mapors, lands, tenements 
and hereditaments, as they now hold, or hereaſter ſhall 
hold as joint-tenant or tenants in common, by writ de 
partitione facienda, in that caſe to be deviſed in the King 
our Sovereign Lord's court of Chancery, in like manner 


and form as coparceners by the common l:ws of this 


realm have been, and are compelled to do, and the fame 
writ to be purſued at the Common Law. 

Provided, that every of the joint-tenants or tenants 
in common, and their heirs, after ſuch partition made, 
ſhall and may have aid of the other, or of their heirs, 
to the intent to dereign the warranty paramount, and to 
recover for the rate as is uſed between coparceners aſter 
partition made by the order of the Common Law. 

Before theſe ſtatutes the writ of partition was confined 
to coparceners; alſo it lay againſt the alienee of a co- 
parcener, for a coparcener cannot by her alienation de- 


veſt the right of her ſiſter to divide the eſtate, nor can | 
| ſhe deſtroy the writ of partition, but the alienee had no 


ſuch writ of partition, becauſe ſuch alienee took an un- 
divided moiety ; nor was the altenee under the reaſons 
on which the law had founded ſuch right of diviſion, 
which was that the inheritance might be ſeparated after 
marriage into diſtinct families; and tor the ſame reaſons 
the tenant by the curteſy, though he came in by the aCt 
of law, could not have this writ, though it lay againſt 
him by the ſurviving coparceners. C9. Lit. 175. @. 167. 
a. Dyer 98. b. ts 

But now by force of theſe ſtatutes, the alienee of one 
parcener may have a writ of partition againſt the other 
parcener, becauſe they are tenants in common, Co. Lit. 
175: 0 

50 tenant by curteſy ſhall have a writ of partition upon 
the ſtatute 32 7. cap. 32. for though he is neither 
Joint-tenant, nor tenant in common, yet being in. equal 
milſchicf with thoſe to whom the ſtatute gives this re- 


_ medy, he 1s within the equity thereof. Cv. Lit. 175. b. 
But tf three coparceners are, and a ſtranger purchaſe 


the part of one of them, he cannot join with either of 
the two coparceners in a writ of partition either at 
Common Law, or by force of the ſtatute ; for the words of 


the preamble of the ſtatute are, ** And none of them by 


the law doth or may know their ſeveral parts, &c. and 
cannot by the laws of this realm make partition without 
their mutual aſſents” : now in this caſe one of them, viz. 
the parcener may have a writ of partition at Common 
Law, and therefore cannot come within the preamble and 
intent of the aCt, and ſo cannot join with the purchaſer 
in a writ of partition brought upon it. 1 And. 3o. p!/. 
72, Co. Lit. 175, b. Kelw. 208, Dyer128. Bendl. 
42. pl. 956. | X 
It hath been holden, that a general writ by joint te- 
nants, or tenants in common grounded on this ſtatute, 
and concluding contra formam /tatut. is ſufficient, without 
reciting the caſe particularly, ſo as to bring it within the 
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clerks in Chancery, and muſt be according to the form 
which they have deviſed. Cro. Eliz. 742, 743. and vite 
Cro. Eliz. 559. 2 Lutw. 1018. 3 Leon. 231, | 

In this writ partition may be demanded of the view gf 
frank-pledge, together with a manor ; for though it he 
not ſeverable of itſelf, nor partible, yet the profit 
thereof may be divided, or it may be divided thus ; that 
the one ſhall have it at one time, and the other at an. 
other 3 alſo being demanded with the manor, it ma 
well be intirely allotted to one, and the land in recom. 
pence to another. Cro, Eliz. 759. Sir George Acer ang 
Brown v. Onſlnv. 

In this aEtion there are two judgments ; the firſt js, 
quod partitio fiat inter partes prediftas de tenementis pre. 


dicial writ to the ſheriff to make partition, which re. 
cites, fir{t the writ of partition and judgment, and then 
commands the ſheriff, together with twelve men of the 


vided, and there in the prefence of the parties, (if they 
appear on ſummons to be made) by the oaths of theſe 
twelve men, to make an equal and fair partition, and 
allot to each party their fuil and Juſt ſhare, and then re. 
turn the inquilition of the partition annexed to the writ, 
under the ſeals of the fheriifs, and the jurors, whoſ: 
names are likewiſe to be returned. Booth 245, Lt, 
/. 248. Co. Lit. 167. | 

When the inquiſition is thus returned, upon motion 
made to the court, the ſecond judgment is given in this 
manner: geo conjiderat” eft per cur. qurd partitio firms 
& /tabilis in perpetium teneatur., Co. Lit. 169. 

in a writ of partition, if the judgment be given gud 
partitio fiat, and thereupon a writ is direCted to the the- 
ritf to make partition, no writ of error lies hereupon, 
for the judgment 1s not complete till the ſheriff's re- 
turn ; and the ſecond judgment which the law requires 
hereupon, &c. quod partitio, &c, for before that the 
plaiatiſf may be nonſuit, or he may, upon the re- 
turn of the ſheriff, ſuggeſt to the court that the par: 
tition is not equal, and ſo have a new partition, and 
may alſo releafe before the laft judgement, 1 Rel. Abr, 
750, Lord Berkeley and Counteſs of Wa: wick. Cro. Flix, 
635. Moor 643. Noy 71. 8. C. adjudged Cro. Fac. 324. 


125, 2 Bulfſ. 119. | | 

If the writ be brought by one joint-tenant againſt ſe 
veral, and there happens to be error in the execution of 
it, and one of the defendants releaſes all errors to the 
plaintiff, this ſhall not bar the others; for each having a 
diſtinct intereit thall not be prejudiced by the releaſe of 
his companion. Cre, Elz. 65. 

A. and B. tenauts in common of a manor, A. pur- 
chaſes ſeveral freeholds that lay ſo mixed with the de- 
meſne lands of the manor, that they .cou'd hardly be dr 
ſtinguiſhed from them ; B. brings a writ of partition df 
the manor only; and it was adjudged, that partition 
(ſhould be made, and a writ awarded accordingly ; upon 
the exccution of which writ A. comes to the theriff and 
inqueſt, and informs them with the purchaſe of the free- 
holds, that are not parce! of the manor, and bids them 
take care how they: make partition of all the lands witl- 
in ſuch a compals, Jeſt they offer violence to their colt 
(ciences ; but does not ſhew them the ſreeholds diſtintly, 
nor the limits of the manor, which obliged the ſheriff 
to adjourn to a certain day, on which one of the in- 
queſt made default; and thereupon the ſheriff returns 3 
fine of 40s, with an account of the difliculties they 
met with. Et ulterius propter brevitatem temporis breve 
tlud exequi non potuit, It was held, that 4, ought to 
thew the bounds of the ſeveral freeholds that he put- 
chaſed, or the numver of the acres, but if no light or ewt- 
dence is given by either party to the inqueſt, and they 
make partition de tanto quantum preſumitur & digneſeitur 
per preſumptiones, It is good ; for they are under an obli- 
gation to execute the commands of the court at their 
peril, Dyer 265. pl. 5. Daltoi*s Sheriff, 265. | 

If after the awarding of the judicial writ, and before 
the return of it, the defendant dies, yet the partition 


3 


| the ſtatute , for the framing of the writ is leſt to the 


diet. cum pertinen, And upon this there goes out a ju. 


vicinage, ec, to go in perfon to the tenements to be di. 


2 Bulſ. 104. like cafe adjudged, and wide 2 Rel. Ke, 
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20d, and the writ ſhall not | abate, becauſe before the 
Teath of the defendant judgment was given that parti- 
tion ſhould be made ; and though upon the return of the 
: \dicial writ there 18 another judgment given, yet that 18 
given 1n confirmation of the- firſt judgment ; it ſeems 


likewiſe, that upon the return of the judicial writ no 


exception can be taken to it; therefore it is not material 

whether the defendant be dead or alive, ſince he can 

have no advantage by any plea on the return of the writ. 
n.59. | 

”__ Lt in this writ is ſummons, attatchment and 

diſtreſs infinite.” F. N. B. 62, Booth 245 - 

4. and B. were joint-tenants for years, B. ſuffers 
C. to occupy his motety with him, and 4. brings a writ 
of partition againſt B. and C. ſuppoſing that B. had 
granted a moiety of his part-to C. C. ſthews that he was 
but tenant at will to &. whereupon the writ abated ; 
whether 4. might have another writ of partition againſt 
B. by Journeys accounts was the, queſtion; and reſolved, 


\ that he might; for the poſſeſſion of C. was good colour 


for bringing the writ, of partition, and A. could not. take 


| notice what eſtate C. had, Cro. Jac. 218. Beedle v. 
_ Clerk. Ss 


By the ſtat. 8 & 9 IW. 3. cap. 31. intitled, An aCt 
for the eaſier obtaining partitions of lands in COPATCe- 
nary, joint-tenancy, and tenancy in common, reciting, 
that whereas the proceedings 7 om writs of partition be- 
tween coparceners, by the Common Law or cuſtom, 
joint-renants and tenants in common are found by expe- 
rience to be tedious, chargeable, and oftentimes ineffec- 
tual, by reaſon of the difficulty of diſcovering the per- 
ſons and eſtates of the tenants of the manors, meſſuages, 
lands, tenements and hereditaments to be divided, and 
the defeQtive or dilatory executing and return of the pro- 
ceſs of ſummons, attachment and diſtreſs, and other im- 
pediments in making and eſtabliſhing of partitions, by 
reaſon of which divers-perſons having undivided parts or 


| purparts are greatly oppreſſed and prejudiced, and the 


premiſſes are frequently waſted and deſtroyed, or lie un- 


* cultivated and unmanured, ſo that the profits of the 


ſame are totally or in a great meaſure loſt z for remedy 


' whereof it is enaQed, ** That after proceſs of pore, or 


attachment returned upon a writ of partition, afhdavit 


| being made by any credible perſon of due notice given 


of the ſaid writ of partition, to the tenant or tenants to 
the ation, and a copy thereof left with the occupier or 
tenant or tenants, or, if they cannot be found, to the 
wife, ſon or daughter (being of the age of twenty-one, 
years or upwards,) of the tenant or tenants, or to the te- 
nant in aQtual poſſeſſion by virtue of any eſtate of freehold 
or for term for years, or uncertain intereſt, or at will, of 
the manors, lands, tenements or hereditaments, whereof 


' the partition is demanded, (unleſs the ſaid tenant in aCtual 


poſſeſſion be demandant in the aRion,) at leaſt forty days 
before the day of return of the ſaid pore or attachment ; 
if the tenant or tenants to ſuch writ, or any of them, 
or the true tenant to the meſſuage lands, tenements, and 
hereditaments as aforeſaid, ſhall not in ſuch caſe, within 
fifteen days after return of ſuch writ of pore. or attach- 


_ ment, cauſe an appearance to be entered in ſuch court 


where ſuch writ of pone or attachment ſhall be return- 
able ; then in default of ſuch appearance, the demand- 
ant having entered his declaration, the court may pro- 


| ceed to examine the demandant's title, and quantity of 


his part and purpart, and accordingly as they ſhall find 
his right, part and purpart to be, they ſhall for ſo much 
give judgment by default, and award a writ to make 
partition, whereby ſuch proportion, part and purpart 
may be ſet out ſeverally; which writ being executed, 
after eight days notice given to the occupier, or tenant 
or tenants of the premiſles, and returned, and thereupon 
final judgment entered, the ſame ſhall be good and-con- 
clude all perſons whatſoever, after notice as aforeſaid, 
whatever right or title they have, or may at any time 
claim to have in any of the manors, mefſuages, lands, 
tenements and hereditaments mentioned inthe ſaid judg- 
ment and writ of partition, although all ſuch perſons con- 
cerned are not named in any of the proceedings, nor 
the title of the tenants truly ſer forth.” 74 

Vor. I. N* 96. | 


jor 

Provided always, that if ſuch tenant or perſon coti- 
cerned, or either of them, againſt whom or their right 
or title, ſuch judgment by default is given, ſhall within 
the ſpace of one year after the firſt judgmenP* entered, 
or 1n caſe of infancy, "coverture, non ſane memoria, or 
abſence out of the kingdom, within one year after his; 
her, or their return, or the determination of ſuch inability, 
apply themſelves to the court by motion where ſuch judg- 
ment is entered, and ſhew a good and probable matter in 
bar of ſuch partition, or that the demandant hath not 
title to ſo much as he hath recovered; then in ſuch caſe 
the court may ſuſpend or ſet aſide ſuch judgment, and 
admit the tenant and tenants to appear and plead, and the 


no ſuch judgment had been given ; and if the court, upon 
hearing thereof, ſhall adjudge for the firſt demandant, 
then the ſaid firſt judgment ſhall ſtand confirmed and be 
good: againſt all perſons whatſoever; except ſuch other 
| perſons as ſhall be abſent or diſabled as aforeſaid ; and the 
perſon or perſons ſo appealing ſhall be awarded thereupon 
to pay colts ; or if within ſuch time or times aforeſaid the 
tenants or perſons concerned, admitting the demandant's 
title, parts and purparts, ſhall ſhew to the court any 
inequality in the partition, the court may award a new 
partition to be made in preſence of all parties concerned 

(if they will appear,) notwithſtanding the return and 


returned and filed ſhall be good and firm for ever againſk 
all perſons whatſoever, except as before excepted. _ 
And it is farther enaCted, that no plea in abatement 


nor ſhall the ſame be abated by reaſon of the death of any 
tenant. "txt $$566} G 
And it is farther enaCted, that when the high, ſheriff 
by reaſon of diſtance, infirmity, or any other hinderance, 
cannot: conveniently be preſent at the execution of any 
judgment in partition, in ſuch caſe the under-ſheriff, in 
preſence of two Juſtices of the peace of the county where 
the lands, tenements or hereditaments to be divided do 
he, ſhall and may proceed to execution of any writ of 


high ſheriff were then perſonally preſent ; and the high 
ſheriff thereupon ſhall, and is hereby enabled and required 


preſent at ſuch execution; and in caſe ſuch partition 
be made, returned, - and filed, he ,or they, that were 


tenements arid hereditaments, ' or 'any part or purpart 
thereof before they were divided, ſhall be tenant or te- 
nants for ſuch part ſet out ſeverally to the reſpe@tive land= 
lords or ownersthereof by and under the fame conditions, 
rents, covenants and reſervations, where they are or ſhall 
be ſo divided ; and the landlords and owners of the ſeveral 
parts and purparts ſo divided and allotted as aforeſaid, ſhall 
warrant and make good unto their reſpeCtive tenants. the 


or were bound to do by any copy, leaſes, or grants of 
their reſpeQive parts before any partition made; and in 
caſe any demandant be tenant in aCQtual poſſeſſion to the 
tenant in the aCtion for his part and proportion, or any 
part thereof, in the meſſuages, lands, tenements and he- 
reditaments, to be divided by virtue of a writ of partition 
as aforeſaid, for any term of life, lives or years, or un- 
certain intereſt, the ſaid tenant ſhall ſtand and. be poſ- 


term, and under the ſame conditions and covenants when 
it -1s ſet out ſeverally in purſuance of this, or any other 
aCt, ſtatute, or law to that purpoſe. | 

And it is farther enaCted, that the reſpeQtive ſheriffs, 
their under-ſheriffs and deputies, and in caſe of ſickneſs 
or diſability in the bigh ſheriff, all Juſtices of the peace, 
within their reſpeQtive diviſions, ſhall give due attendance 
to the executing ſuch writ of partition, unleſs, reaſon- 
able cauſe be ſhewn to the court upon oath, and there 
allowed of, or otherwiſe be liable every of them to pay 
unto the demandant ſuch coſts and damages as ſhall 


which the demandant or plaintiff may bring his ation in 


any of his Majeſty's courts of record at Jeftminfter, 
, 4 H | wherein 


cauſe ſhall proceed acccording to due courſe of law, as if 


filing, upen record the former, which ſaid ſecond partition 


ſhall be admitted or received in- any ſuit for partition, 


partition- by inquiſition in due form of law, as if the 
to make 'the ſame! return, - as if he were perſonally 


tenant or [tenants of.- any of the ſaid meſſuages, lands, © 


ſaid ſeveral parts ſeverally' aſter ſuch partition, as they are 


ſeſſed of the ſaid purparts and proportion for the like 


be awarded by the court, not exceeding five pounds, for 


i 
| 
| 
| 


[KS ® A | 
wherein no eſſoin, prote&ion, privilege or wager of law 
ſhall be allowed, nor any more than one imparlance ; 
and in caſe the demandant doth not agree to pay to the 
ſheriffs or under-ſheriffs, Juſtices, and jurors, ſuch fees as 
they ſhall reſpeCtively demand for their pains and attend- 
ance in the execution of the ſame, and returning thereof, 
then the court ſhall award what each perſon ſhall receive, 
having reſpeCt to the diſtance of the place from their re- 
ſpective habitations, and the time they muſt neceſſarily 
fpend about the ſame, for which they may ſeverally bring 
thoir actions. + 7 

By the 7 Ann. cap. 18+ it is enaQted, © That if'any 
coparceners, or joint-tenants 'or tenants in common be 
ſeiſed of any eſtate of inheritance in the advowſon of any 
church or vicarage, or other eccleſiaſtical promotion, and 
a partition 1s or {hull be made between them' to pre- 
fent by turns, that thereupon every one ſhall be taken and 
adjudged to be ſeiſed of his or her ſeparate part of 
the advowſon to preſent in his or her turn ; as if there be 
two, and they make ſuch partition, each ſhall be ſaid to 
be ſeiſed, and one of the one moiety to preſent in the firſt 
turn, the other of the other moiety to preſent in the ſe- 
cond turn; in like manner if there be three, four or 
more, every one ſhall be ſaid to be feiſed of his or her 
part, and to preſent in his or her turn? 


5. How joint-tenants and. tenants. in common art ' to ſue 
and be ſued ; of ſummons and ſeverance, and the remedies 
they have againſt each other. 1 [TH ARID 13h 
 Joint-tenants being ſeized per mie & po tout, and de- 
riving by one and the ſame title, muſt jointly implead 
and be jointly inpleaded with others. C's. Lit. 180. b. 

So though one joint-tenant may diſtrain for rent, yet 
he cannot bring an aCtion of debt, ndr avow for rent arrear 
without making himſelf bailiff to Fis companions, that 
they may be-privy to the ſuit, and be intitled: to their 
ſhares upon his recovery thereof in their right. Carth, 
328. Pullen and Palmer, 5 Mod. 752, 150. S. C. 


- If MA. and B. joint-tenants, and to the heirs of B. join |] 


in a leaſe for lite, A. has a reveriton and fhall join in an 
action of waſte ; but the- writ niuſt be ad exhareadita- 
tionem of B. becauſe he only hath the inheritance. Co. 
Lit. 42. as ELD CE WE SEOO 2} 
But if two joint-tenants acknowledge a ſtatute, and 
their ſeveral lands are taken in execution, and after, 
upon the invalidity of the' ſtatute,: they jointly bring an 
eudita querela, the writ ſhall abate; for' they* ought to 
have ſeveral writs; for the wrong'done to' one by the 
execution of his lands-is no 'tort to the other. Moy r., 
Farm v.,- Downs, adjudged. ' 4: (9241 (7 tzers) 
« - And although regularly joint-tenants are to join and be 
joined in aCtion, yet it is otherwiſe with tenants in 'com-; 
mon; and therefore if in ejectment the plaintiff declares 
on a leaſe made by 4. and B. and on the trial it appears 
that they are tenants in common, the plaintiff - cannot 
recover ; but if 4. and :B. had been joint-tenants, a 
Joint leaſe to the plaintiff had been'/good ; and he might 
have declared gued demiſerunt; and the reaſon of the dif- 
ference is, that tenants in common are of ſeveral titles, 
and therefore the freehold is ſeveral ; and if they be dif- 
ſciſed, they ſhall be put to their ſeveral ations z as there- 


fore the lands of tenants in common are to be conlidered | 


as different eſtates depending on different titles, the plain- 


Plaintiff to try two ſeveral and different titles in one ſue 


at the ſame time ; and therefore'the-plaintiff to make out | 


his title. muſt ſhew and prove that each 'demiſed the 
whole to him, or elſe he doth not prove the declaration ; 
whereas the diſcovery of the tenancy in common proves 
the contrary ; and as they have different titles to a moiety 
only, ſo they could not each of them demiſe the whole z 
but joint-tenants are feiſed per mie & per tout, and they 
derive by one and the ſame'title, and therefore each may 
be faid to demiſe the whole 3 and as they muſt join in 
an aCtion for any violation of their poſſeſſion, ſo for the 


ſame reaſon too their leſſee on their joint demiſe. - 1.| 


| Show. Rep. 342. 1 Mod. 102, Co. Lit. 200, 
But though tenants in common having ſeveral and 
diſtinCt rights cannot join in aCtion, yet where the thing 
. phobia | 


| doer. 
| If a leaſe for years be made to B, and C. rendering 


Jon. 


in their nature not ſeverable, and therefore from the ne. 
ceſſity of the caſe the law admits them to join, Ljz 
fo 314+ Ch, Lit. 197, a. _ | | Ie p 

So if there be two tenants in common, and they make 
a leaſe for life, rendering rent, this reſervation, though 
made by joint words, ſhall follow the nature of the re. 
verſion, which is ſeveral in the leffors ; therefore the 
{hall be put to their ſeveral aſſiſes if they be diſleiſeq 
as if there had been diſtinCt reſervations. Co. Lit. 197. b, 
| Moor 202. | | 
| Alfo tenants in common ſhall join in aQtions perſon, 
as treſpaſs in breaking into their ' houſe, breaking their 
incloſure or fences, feeding, waſting, or defouling their 
graſs, cutting down their timber. fiſhing in their piſcary, 
Sc. and ſhall recover jointly their damages ; becauſe in 
thoſe aCtions though their eſtates are ſeveral, yet the da. 
mages furvive to all ; and it would be unreaſonable to 
bring ſeveral aCtions for one fingle treſpaſs. Lit. ſe 31s, 
Co. Lit. 198. a. = F- Wi.gd 

So' if there be two tenants in ' common of a manor, 
and they make a bailiff thereof, and one of them die, the 
ſurvivor ſhall have an a&tion of account, for the aQtior, 
given unto them for the arrearages upon the account waz 
Joint. - Co. Lit. 198. a. on 

So ifi two \tenants 'in common ſow their land, and a 
ſtranger eateth- the corn with his cattle, though they have 
the corh in common, yet the ation given to them for the 
treſpaſs is joint, and ſhall ſurvive. Co. Lzt. 198. a. 


— 


venant for rent z but it they ſever, the demand muſt he 
de una medietate of the whole rent, and not of a certain 
ſum, which amounts to a moiety. Carth. 28g. AMigly 
and Geibert v. Lird Lovelace, But in an avowry they 
ought to ſever. Co. Lit. 198. 6. © 

And as in treſpaſs tenants in common ſha!l join, fo 
they ſhall for a nuſance done to their Jand, for it is per- 
ſonal, and concerns the profits of the land 5 but for 
forging of falſe deeds they ſhall ſever, for that concerns 
the inheritance of the land ; and if the nuaſnce be con- 
tinued after the death of one of the tenants in common, 
his deviſee ſhall join in ation with the ſurvivor, for the 
continuance thereof is as the new-ereing of ſuch a 
nuſance. Cro. Fac. 231.' Some v. Barwiſ». 

A. makes a leaſe, in which the lefſce covenants with 
the leſfor, Sc. to repair; leſſor grants his reverſion by 
ſeveral moieties to ſeveral perſons, and leflee ailizns to 


verſion for not repairing ; the queſtion was, if two tenants 
in common of a reverſion could join in bringing an action 
of. covenant againſt the aſſignee ; «nd it was held, that 
they could and ought to join in'this caſe, being a mere 
perſonal aCtion, according to Littelton's rule, which was 
held to be general, without any relation to any privity of 
contract ; and that the covenant being indiviſible, the 
wrong and damages could not be diſtributed becauſe un- 
certain. MAich. 15, Cares 2. Kitchin and Knight v. 
Buckley. | 5 | 
Joint-tenants and tenants in common are to join in 
quare impedit, the firſt, becauſe they are jointly cited, 
and claim by a joint title; the latter out of necellity, 
becauſe the thing is intire. Co. Lit. 197, b. 2 And. 2% 


| 63. Comp. {ntumb. 253. and wide ſup. 7 Ann. cap, 13. 
tiff ſhall not recover, becauſe that were to allow the} , 33 Jup. 7 p 


If joint-tenants or tenants in common reſufe to ſet out 
their tithes, the ation muſt be brought againſt them 
both ; but if one of them only occupy the Jand, the action 


nant in common fets out the tithes, and the other takes 
chem: away, the action muſt be brought againſt the wrong 
Hutt. 121. Cro. Fat. 86, 362. 


rent, and C, afhigns his moiety to D. and after the rent 
is arrear, the leflor may bring an aQtion of debt tor the 


rent againſt 'B, and D- for the reverſion remains intire. 


Palm. 283. - 


If two joint-tenants bring treſpaſs, and pending the 
aCtion one of them dies, the writ ſhall abate z /-czs if 
brought againſt them, tor in the Tatter caſe the-2£tion 13 


Fo intire, as a horſe, hawk, they muſt join, theſe being | 


Tenants in common may join or ſever in debt, or c- 


F.'S; in an aCtion of covenant by the grantees of ihe re- | 


is to be brought againſt him ;. or if one jvint-tenant or te- 


| both" joint and ſeveral. Cre. Fac, 19, 4 ded. 249. 8. Þ. , 
fr gr oe Pin i or nm A 
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Alf where a quare inipedit” is brought by two joint- 


| nd pending the action one of them dies, the 
| tall wed 08-tp and this out of neceſſity, leſt the 


ſix months ſhould elapſe, and thereby the aCtion be loſt. 
G7 — foint-tenant refuſes to join in aftion, he may 
be ſummoned and ſevered ; but herein it is to be obſery- 
ed, that if the perſon ſevered dies, the writ abates, be- 
fo the ſurvivor then goes for the whole, which he 
= not do on that writ, where on the ſummons and ſe- 
ee he went only for a moiety before, for the writ 
Molar have a double effeCt, to wit, for a moiety in caſe of 
ſummons and ſeverance, and for the whole in caſe of. ſur- 
vivorſhip 3 and the law is the ſame if ſuch joint-tenants 
-oceed without ſummons and ſeverance, for lince both by 
the writ might by poſſibility recover their moieties, they 
ſhall not go on for the whole in caſe of ſurvivorſhip, be- 
cauſe the words and effect of the writ at the time of its 
firſt purchaling was that each might recover his moiety, 
and therefore a new writ muſt be purchaſed to enable one 
to proceed for the whole. Co. Lit. 188. | 
But in perſonal and mixed actions where there is ſum- 


mons and ſeverance, and yet aſter ſuch ſummons and ſe- 


verance the plaintiff goes on for the whole, there if one 
of them dies, yet the writ ſhall not abate, becauſe they go 
on for the whole after ſummons and ſeverance z and if 
they were to have a new writ, it would only give the court 
authority to go on for the whole. Co. Lit. 197. 

So it two Joint-tenants bring a writ of ward, and 
they are ſummoned and ſevered, and the ſevered perſon 
dies, the writ ſhall not abate, becauſe after ſuch ſeve- 
rance he went on for the whole; and ſo he does in this 
caſe, aſter the death of his companion. Cv. Lit. 197, 

So in guare impedit by two Joint-tenants, and one 1s 
ſummoned and ſevered, and the ſevered perſon dies, the 
writ ſhall not abate, becauſe the advowſon 1s an intire 
thing; and he proceeded for the whole after the ſeve- 
rance, and ſo he may after the death, &c. Co, Lit. 197. 
b, Dyer 279- : : 
If two joint-tenants bring an aſſiſe, and the one is 


ſevered, if it be found that the other had goods taken 
'ppon the land, he ſhall recover ſole damage for them. 
11 Hen. 4. 17. 1 Rol. Abr. 571. 


W herever tenants in common ought to join _in aCtion, 
and one alone brings the aCtion, the defendant ought to 
plead the tenancy in common in abatement, which is a 
defence the law allows him, that he may not be twice 
charged ; but if he plead in chief, and it be found againſt 
him, the plaintiff ſhall have judgment, becanſe he loſes 
the opportunity of pleading in abatement by pleading to 
the right of the action. Afoor 466. Cro. Eliz. 554. 
Skin, 12. 1 Salk. 4+ 32» 1 Mod. 102. 2 Lev. 113, 
Carth. 63. | 

If joint-tenancy be pleaded by fine or deed in abate- 
ment of the demandant's action, he cannot take a gene- 
ral averment that the tenant is ſole ſeiſed, for that were 
directly to contradict them, and ſet them afide by a mat- 
ter of leſs force and ſolemnity than they are; but he 
may confeſs the joint- tenancy which the tenant pleads 


after the fine levied, but that the joint-tenant not named 
_ releaſed to the tenant before the writ brought, or that 


both the conuzees enfeoffed one who enfſeoffed the te- 
nant z but at this day, if the tenant had been enfeoffe( 


| by deed, and had pleaded joint-tenancy to abate the de. 
mandant's writ, the demandant might have averred ge- 


nerally, that the tenant is fole ſeiſed, for the: ſtatute of 
34 Ed. 1. de conjunttim feeffatis extends to joint-tenancy 
by deed, though not by fine 3 but by the Common Law 
the demandant was not allowed that plea, where the te- 
nant claimed under a deed, no more than when he 
Claimed under a fine ; but if the tenant claims by feoff- 
ment 7x pats, and pleads that in abatement of the de- 
mandant's aCtion, the demandant -may aver ſole tenancy, 
becauſe the feoffment is to be proved vita vice per pares, 
whoſe credit is not more regarded by the court than the 
demandant's. 2 Inft. 523, 524. | | 
By the Common Law joint-tenants and tenants in 


common had no. remedy againſt each other, where one 


id 


0 1 
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| alone received the whole profits of the eſtate, for he 


could not be charged as bailiff, or receiver to his compa- 
nion, unleſs he actually made him ſo; but now by .the 
4 & 5 Ann, cap. 16. it is provided, that they and their 
executors and adminiſtators may have an account againſt 
the other as bailiffs, for receiving more than their pro- 
portion, and againſt their executors and adminiſtrators; 
Co. Lit. 172. a 186. a. 200. b. 3 Leon. 228. So, 
if two had a ward in common, and one took. all the pro- 
nu. FN. B18... - Ts | 
; But if one 'joint-tenant or tenant in common had 
cjected or with-held the poſſeſſion from his companion 
.uch joint-tenant or tenant in common ſo ejected might 
have maintained an ge#ijone firme againſt ſuch ejectory 
Sc, Co. Lit. 199. b. SED 
Alſo one joint-tenant or tenant in common may of- 
fend againſt the ſtatutes againſt forcible entries, either by 
the forcible cj<Cting, or forcibly holding out his. compa- 
nion ; for though the entry cf ſuch a tenant be Tawſul 
per mie & per tut, ſo that he cannot in any caſe be pu- 
niſhed in an aCtion of treſpaſs at the Common Law ; yet 
the lawfulneſs of his entry no way excuſes the violence, 
or lefſens the injury done to his companion, and conſe- 
quently an indictment of forcible entry into a, moiety of 
a manor, &c. is good. Latch 224. Palm. 419- 

But chough joint tenants and tenants in common be- 
ing aQuaily ejected, had theſe remedies at common Law, 
yet.ſuch remedies were only extended to things real ; and 
there was no remedy where a horſe, hawk, &c. were 
ſeiſed by one joint-tenant or tenant in common, but by 


ſet, 323. 


which waif and ſtray belong, and a ſtray doth happen, they 
are tenants in common of the {ame ; and it the one doth 
take the ſtray, the other had no remedy by aCtion but to 
take him again; but if by .preſcripticn, the one is to 


the ſecond, there an aCtion lieth, if the one takes that 
which pertains to the other, Co. Lit. 2Co. a. D 

50 if there be two tenants in common of a park or 
dove-houſe, and one of them deſtroy all the deer, or takes 


all the old doves, and deſtroys the flight; or if two have 
land and mere-ſtones in common, and one of them carry 


them away ; or if they have a folding in common, and 
one diſturb the other to ereCt hurdles, in all theſe caſes 
treſpaſs quare vi & armis lies. Co. Lit. 200. a. b. ; 

If two ſeveral owners of houſes have a river in con- 
mon; and one of them corrupt it, the other ſhall have 
an aCtion on the caſe. Co. Lit. 200 b. | 

If one be willing to repair a houſe or mill which he 
holds in common, or jointly with another, he may 
have a writ De domo reparanda againſt him. Co, Lit. 
Sa. 

If land be given to two for life, and to the heirs of 
one of them, and tenant for.life do waſte, he that hath 
the fee, cannot have an aCtion of waſte on the ſtatute of 
Glouceſter, but he may have one on We/tm. 2. cap. 22. 


of a wood, turbary, piſcary, &c. and do not waſte, the 
other ſhal! have a writ of waſte, and the waſtec ſhall 
have election before judgment, either to have his part 


then the place waſled ſhall be aſhgned tor part thereof,) 


chan his companions ſhall approve of ; and this act by 
conſtruction has been held to extend to joint-tenants, 


"De partitione facienda at Common Law. C'. Lit. 200. 6: 
2 In}t. 403. | | | 

For more learning on this ſubjet, ſee 3 Bac. Abr. 
and 14 Vin, Abr. tit. Joint-tenants and Tenants in come 
'NON. 

Fointure, (Junfura,) Is a covenant whereby the 
\uſband, or ſome other friend in his behalf, afſureth unto 
his wife, in reſpeCt of, marriage, lands or.'tenements .r 
term of lite, or otherwiſe. ,//e/?. Symbol. part. 2, ti . 2. 


tit. Covenants, ſet. 128. 27 Hen. &. cap, 10. It is fo 
| | : called 


reſeiſing it again when a proper opportunity ſerved. Lit. 


If there be two tenants in common of a manor to 


have the firit beaſt happening as a ſtray, and the other 


which enacts, 'That if there be two tenants in common - 


certain aſſigned to him by the oath of twelve men, (and 


or to grant that- he will. take no more for the future 


out not to parceners, becauſe they might have the writ 


_ 
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6alled either becauſe granted ratione junfurg in matri-. 


monio, or hecauſe the land in frank-marriage is given 


| jointly to the huſband and wife, and after to the heirs of 
\ their bodies, whereby the huſband and wife are made 
| joint-tenants during the coverture. Co, lib, 3. Butler 


and Baker's caſe, fol. 27. See Frank-marriage. Fon- 
ture is alſo uſed as the abſtraCt of joint-tenants. Co. {b. 
3. fel. 3- Marquis of Wincheſter's caſe. Fundtura is allo, 
by Bragtn and Flea, uſed for joining of one bargain to 
another. - Fla, lib. 2. cap. bo. And therefore jointure, 
in the firſt ſignification, may be ſo called, in reſpect that 
it is a bargain of livelihood for the wife, adjoined to the 
contract of marriage. Cowell, 

Jointure, Is a competent livelihood of freehold for 
the wife of lands, &c. to take effeCt preſently in poſſeſſion 
or profit after the death of the huſband, for the life of 


| the wife at leaft, if ſhe herſelf be not the cauſe of the 
_ determination or forfeiture thereof, Co. Lit. 36. b. 4 


Co. 2. b. | | 
It having been determined, that at Common Law a 

woman could not be endowed of an uſe, and moſt lands, 

before the 27 Hen. 8. being put in uſe, ſo that there was 


- no confidence to be had in the dower at the Common 


Law ; this obliged the wife, or her friends, either before 
or after the marriage, to procure the huſband to take the 
legal eſtate from the feoffees, and ſeftle it to the uſe of 
him and his wife for life, or in tail, with what remain- 
ders over he pleaſed ; and this ſeems to have been the 
original of jointures. 3 Bac, Abr. 221, See Dower, 


Curteſn of England, 


But though this method was an effeCtual ſecurity to the 
wife, yet it was of no ſervice to the huſband, or his 


| heirs, in barring her of her dower before the 27 Hen. 8. 
for by the Common Law a woman could not be barred 


of her dower by any afſignment or aſſurance to her of 
other lands whereof ſhe was not dowable (except in the 
caſe of dower ad of/tum eccleſiae, or ex aſſenſu patris, 


which were allowed to be dowers or jointures of them- 


ſelves, and were a good bar of any other dower), if ſuch 
aſſignment or aſſurance was made by the hufband before 
marriage or after, or by the heir after his death; and 
though they were expreſsly ſaid to be in full bar and re- 
compence of her dower, yet might ſhe recover her dower 
notwithſtanding ; ſhe having a right to be endowed of the 
third part of all her huſband's lands, veſted and fixed in 
her immediately upon the marriage and the huſband's 
ſeifin thereof; and this right, like all others, could not be 
transferred or extinguiſhed but by a releaſe thereof, and 
if no ſuch releaſe were made, it continued ſtill in being, 


for want of the proper means to deſtroy it; and if it till 


exiſted, her remedy was open to recover and reduce it 


into poſſeſſion ; and of this there can be no doubt as to 


any eſtate or purchaſe procured bythe huſband to be 
made to his wife after marriage, in lieu and fatisfation of 
dower, for ſhe is not at this day bound in ſuch caſe; and 
if it were made before marriage, it was at Common Law 
no bar, for two reaſons: 1. Becauſe at the time of mak- 
ing thereof ſhe had no title to dower, and therefore an 
eſtate made to her then could be no bar to a right which 
accrued to her after. 2. Becauſe immediately upon the 
marriage the right firſt veſted in her, and could not be 


_ extinguiſhed or barred but by a releaſe thereof ; fo if ſuch 


aſſignment or aſſurance were by the heir in pars, this was' 
no bar neither ; but if it were by indenture or fine, then 
it ſhould ſeem an eſtoppel to her to demand any other 
-dower, becauſe her title to dower was then complete and 


certain 3 and ſhe has by this acceptance concluded herſelf | 


to demand any thing more. 4 Co. 1. Pernon's caſe. 
Dyer 91. Co. Lit. 34+ 6b. 36. b. Bro, tit, Dower 97. 


' 2 Brawnl. 132. 4 Co. 5» 


1. Of jointure becoming a bar of dower by fat. 27 Hen. 8. 
and the rules to be obſerved in making a good jointure, and 
fuch a one as will be an effettual bar of dower, 


2. How far the afts of a jointreſs, or her huſband's aQts, 


may defeat her of this proviſion ; and how far ſhe is intitled 
to the aid and aſſiſtance of a court of equity. £ 


3 


* 2 

I. Of jointure becoming a bar of dower by flat. 27 Hen, g. 
and the rules to be obſerved in making a god jointure, ay 
fuch a one as will be an effettual bar of dower. 

The maxim of the Common Law, that no right cou1q 
be barred before it accrued, and that a right or title to ; 
freehold could not be barred by acceptance of a-collatery 
ſatisfaction, and the reafons aforeſaid allowing the wiſe 
to claim her dower, and alfo the benefit of ſuch ſte. 
ment as was made on her, which being contrary to juf. 
tice, Co. Lit, 36. b. 

By the ſtat. 27 ZH. 8. cap. 1. ſef?. 6. it is enaed 
© That whereas divers perſons have purchaſed, or haye 
eftates made and conveyed of and in divers lands, tene. 
ments, and hereditaments unto them and their wives, ang 
to the heirs of the huſband, or to the huſband and the 
wife, and to the heirs of their bodies begotten, or to the 
huſband and to the wife for term of their lives, or for 
term of the life of the ſaid wife, or where any ſuch eſtate 
or purchaſe of any lands, tenements, or hereditaments 
hath been or hereafter ſhall be made to any huſband ang 
to his wife in manner and form above expreſſed, or tg 
any other perſon or perſons, and to their heirs and aſſign, 
to the uſe and behoof of the ſaid huſband and wife, or tg 
the uſe of the wife, as is before rehearſed, for the jointure 
of the wife : that then, in every ſuch caſe, every woman 
married, having ſuch jointure made, or hereafter to he 
made, ſhall not claim nor have title to any dower of the 
reſidue of the lands, tenements, or hereditaments, that x 
any time were her ſaid huſband's, by whom ſhe hath any 
fuch jointure ; nor ſhall demand nor claim her dower of 
and againſt them that have the lands and inheritances 
her ſaid huſband ; but if ſhe have no ſuch jointure, then 
ſhe ſhall be admitted and enabled to purſue, have, and 
demand her dower by writ of dower, after the due courſe 
and order of the Common Law of this realm ; this a, or 
any law or proviſion made to the contrary thereof, not- 
withſtanding. 

Seft. 7. Provided, £* That if any ſuch woman be law- 
fully expulfed or evicted from her ſaid jointure, or frem 
any part thereof, without any fraud or covin, by lawfal 
entry, action, or by diſcontinuance of her huſband, then 
every ſuch woman ſhall be endowed of as much of the re- 
fidue of her huſband's tenements or hereditaments where- 
of ſhe was before dowable, as the ſame lands and tenements 
ſo evicted and expulſed ſhall amount or extend uwito. 

Sed?. 9. Provided alſo, © That if any wife have, or 
hereafter ſhall have, any manors, lands, tenements, or 
hereditaments unto her given or aſſured after marriage, 
for term of her life or otherwiſe, in jointure, except the 
lame aſſurance be to her made by a& of Parliament, and 
the ſaid wife after that fortune to overlive the ſame her 
buſband, in whoſe time the ſaid Jointure was made or a- | 
ſured unto her ; that then the ſame wife ſo overliving 
ſhall and may at her liberty, at the death of her aid huſ- 
band, refuſe to have and take the lands and tenements {o 
to her given, appointed, or aſfured during the coverture, 
for term of her life or otherwiſe, in jointure, except the 
ſame aſſurance be to her made by act of Parliament as is 
aforeſaid, and thereupon to have, aſk; demand, and take 
her dower by writ of dower or otherwiſe, according to 
the Common Law, of and in all ſuch lands, tenements, 
and hereditaments, as her huſband was and ſtood ſeiled 
of any eſtate of inheritance at any time during the co- 
verture; any thing, &c. | | 

To make a good. jointure within this ſtatute, the fix 
following things are to be regarded. | 

I. The eftate muſl take effeft immediately upon the death of 
the huſband, Therefore if an eſtate be made to the hul- 
band for life, the remainder to F. $. for life, remainder 
to the wife for her jointure, this is no good jointure, for 


[it is not within the words or intent of the ſtatute ; for 


the ſtatute deſigned nothing as a fſatisfaftion for dowe!y 
but that which came in the ſame place, and is of the ſame 
uſe to the wife, and though F. $. dies during the ite 0 
the huſband, yet this is not good ; for every intereſt not 
equivalent to dower not being within the ſtatute, is a voi! 
limitation to deprive the wite of her dower, 4 C2 3 


| 


Hutton 51. 
FE $9 


Go if an eſtate be made to the uſe of A. for life, the re- 
mainder to the wife for life, this is not good, though A. 
dies, living the huſband. 4 Co. 2. Heb, 151. rg 
& if an eſtate be made to the huſband for life, remain- 
der to F. S. for years, the remainder to the wife for her 
- inture, this is not good, though the years are expired 
in the life-time of the huſband. Hutton 51, Winch 33- 
But if an eſtate be made to the huſband for life, th. 
remainder tO F. 8, for the life of the huſband, to ſupport 
contingent remainders, remainder to the wife for life, 
this is a good jointurez though not within the expreſs 
words of the ſtatute, for it- is within the equity and de 
ſign of it. 4 Co. 3» | ; 
If a man makes a feoffment to the uſe of himſelf for 
life, remainder to the ſon and. his wife, and the heirs o: 
the body of his ſon,. this is no.good jointure, though the 
wife bath an immediate freehold; for to be within the 
caſes of the ſtatute whereby dower is barred, the wife 
muſt have a ſole property after the. death of her huſband. 

Inch. 2% (t, | 
g's Colinent in fee to the uſe of the feoffee for life, re- 
mainder to the uſe of his ſecond ſon for life, remainder to 
the uſe of ſuch wife as the fon ſhall take, remainder to 
the heirs of the ſon ; the ather dies, the ſon marries, and 
dies; the wife is not by this ſettlement barred of her 
dower ; for this at the time of the creation was no certain 
proviſion for the wife's life, for the ſon might have mar- 
ried and died in the life of the father. 1 Sid. 3, 4. per 
Bridgman. mo | : 

A jointure limited to take effe&t immediately on the 
death of the huſband, ſhall take effect as well on a civil as 
a natural death 3 therefore it the huſband enters into re- 
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have her jointure. Co, Lit. 133. Moor 851. 3 Bul/. 
188. 1 Rol. Rep. 400. 2 Vern. 104. | 
2. The eflate muſt be for term of the wife's life, or a 
greater eflate, Therefore if an eſtate be made to the wife 
for the life or lives of many-others, this is no good join- 
ture; for if ſhe ſurvives fuch lives, as ſhe may, then it 
would be no'competent proviſion during her life, as every 
Jointure within the ſtatute ought to be. Co. Lit. 36. 6. 
C). 2. b. | 
: So if a term for one hundred years be limited to: the 
wife, if ſhe fo long live, or abſolutely, this is no good 
I jointure;z for the ſtatute provides, that when the wife 
her dower at Common Law ; if ſhe hath any great eſtate, | 
ſhe hath an eſtate for her own life included in it ; but if 
ſhe hath any leſs eſtate, it is out of the ſtatute. Co. Lit. 
6. a. 6-08; | 
. If an eſtate be limited to the wife upon condition, her 
acceptance of ſuch a conditional jointure makes it good ; 
for the eſtate ſupports the wife well enough, and it is in 
her power to continue it during her life ; therefore an 
_ eſtate limited to the wife durante viduitate 18 a good join- 
ture ; for it cannot determine but by her att. 4 Co. 


"6 | 7 
: 3. The eflate mu/? be made to herſelf and to others in trufl 
for her. This rule, my Lord Coke ſays, is ſo neceſſary 
to be obſerved, that though the wife ſhould aſſent to a 
Jointure made in truſt for her, yet it would not be good ; 
| for the ſtatute only bars the dower when by it the poſ- 
ſeſſion (which was formerly an- uſe) is executed in her. 
Co. Lit. 36. b. Fre [Ds | 
\ But as the intention of the ſtatute was to ſecure the 
wife a competent proviſion, and alſo to exclude her from 
chiming dower, and likewiſe her ſettlement, 'it ſeems 
tat a provilion or ſettlement on the wite, though by way 
of truſt, if in other reſpects it anſwers the intention of 
the ſtatute, will be enforced in a court of equity, 
4. The eflate muſt be in ſatisfattion of her whole dower. 
The reaſon hereof is, that if it be in fatisfaQtion of part 
only, it is uncertzin for what pait it is in ſatisfation of 
wy Jouer; and therefore void in the whole. Co. Lit. 
36.6. | 
lf an eſtate be made to the wife in ſatisfaQtion of part 
of her dower before marriage, and after marriage other 
lands are conveyed to her after marriape, ſhe ſhall have 


ligion, is baniſhed, or abjures the realm, the wife ſhall | 


hath an eſtate for life by ſettlement, ſhe ſhall be barred of | 


] 


h © Hh. 
dower of all-the lands of her huſband, notwithſtanding 
the ſettlement is in fatisfaQion of part, 4 Co. | 


dower ; and how far a collateral recompence jhall be a_bar 
F dower or jointure, My Lord Coke fays, that it muſt 
be expreſſed or averred to be in ſatisfaCtion of her dower ; 
but gu@re, for this does not ſeem requiſite, either within 
tie words or intention of the ſtatute. Co. Lit. 36. b, 

Therefore where an aſſurance was made to a woman 
co the intent it ſhould be for her jointure, but it was not 
(> exprefled in the deed, the opinion of the court was: 
that it might be averred that it was for a jointure, an 


Queen and Dame Beaumont, 

But a deviſe of an eſtate to a wife for life cannot' be 

averred to be in fatisfaQtion of a dower or jointure, un- 

leſs it be expreſſed to be lo in the will; for there can be no . 
averment contrary to the will, and conſequently there can' 
be no averment contrary to the conſideration implied in. 
very deviſe, which is the kindneſs of the teſtator. Co; 

Lit. 30. i Co, 4. | ; | 

90 where one deviſed lands to his wife during her wi- 
dowhood, and died, and ſhe married again, and brought 

dower, and this deviſe. being pleaded in bar, it was held 

no bar: iſt, Becauſe a will imports a conſideration in 

itſelf, and cannot be averred to be in bar of dower, un- 

leſs it be ſo expreſſed. 2dly, Dower cannot be of leſs 
eſtate than for life ot the wife, and a third reaſon may 

be, that her right to dower cannot be barred by a colla- 

teral recompence, fince ſuch collateral recompence is no 
proper conveyance of ſuch right. Adoor, pl. 103. ' 

| A man deviſed his lands to his wife till his daughter 

'7. ſhould arrive at the age of nineteen years, and after 

to 1M. mm tail, remainder over in fee; and deviſes far= 
ther, that 7. ſhould pay after her age of nineteen years 

to his wite 12 /. per annum, in recompence of her dower, 


have the land for her life ; the wife, before her daughter 


vered a third part; and after the daughter came to nine- 
teen, and for non-payment of the 12/7, the mother en- 
tered ; and the queſtion was, if her entry were lawful ? 
And argued that it was, and that by bringing of her writ 
of dower ſhe had not waved the benefit to have the lands 


her title accrued after, for non-payment of the 12/. But 
it was adjudged, that ſhe having recovered a third part 
in dower,, ſhe ſhould not have the rent by the will ; for 
it is againſt the intention of the will that ſhe ſhould have 
both, and the acceptance of one is a waver of the other. 
Crao. Eliz, 128, Geſling v. Warburton. | 

One ſeiſed in fee of lands held in ſocage, and of other 
lands in tail held zz capite, deviſes by will in writing the 


her dower, and dies ; ſhe enters into the third part of 


and therefore ſhe was barred to have any more by 275 H, 
8, of jointures z which ſhews that ſhe took this by the 
deviſe, as a jointure within that ſtatute, and that taking 
by the deviſe, ſhe could have no more than the deviſor 
had. power to diſpoſe of, which was only his fee-ſimple 
lands; and ſhe by entering into a third part thereof ſhews 
her intention to have it as a jointure (for otherwiſe ſhe 
could not enter till aſſignment by the heir or ſheritt) ; 
but in this caſe ſhe being barred only by reaſcn of the 
ſtatute, as the book ſays, it appears, that before that ſta- 
tute ſhe would not have been barred of her dower by ſuch 
deviſes» Dyer 220. 4 Co. 4 | 
A man marries an orphan of London, who had a great 
portion in the chamber of Londen, the huſband dies before 
taking of it out, but makes his. will, and deviſes this 
money to his wife, provided that ſhe ſhould not claim 
her dower z and. yet after his death. ſhe brought her writ 
of dower ; and thereupon a bill was brought in Chancery 
to have her releaſe her dower, -or renounce the deviſe, 
and for an injunction in the mean time, but could not 
prevail; the money belonging to her in her own right 


Vol, Il, Ny g6, | 


41 | b 


, 


5. The eſtate mufl be expreſſed to be in ſatisefaftion of her - 


coaat ſuch averment was not. traverſable, Owen 33. and, 
there ſaid, that it had been ſo likewiſe ruled between the. 


' 
vl 
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and if ſhe failed in payment, that then his wife ſhould 


came to nineteen, brought her writ of dower, -and reco- 


by the deviſe, becauſe then ſhe had no title to it, but 


third part of all his lands to his wite in recompence of 


the fee-ſimple lands without bringing her. writ of dower, 
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by the cuſtom, for want of the huſband's altering the | 


property thereof ; and though he had, yet it was admitted 
it would have been no bar of dower, being totally col- 
lateral thereto; though it ſhould ſeem ſhe would in ſuch 
caſe have forfeited the money by ſuing for dower. 2 
Vent. 340. and 1 Chan. Cafes 181. Pheaſant's caſe. 

On this diſtinCtion it hath been often ruled in Chan- 
cery, that if lands, money, goods, &c. are deviſed to a 
woman, without ſaying in lieu or ſatisfation of dower, 
&c, yet the wife ſhall have both ; becauſe a deviſe 1s to 
be conſidered as a bounty, and implies a conſideration in 
itſelf, but if it be ſaid in lieu or recompence of dower, 
there the wife cannot have both, but may wave which 
ſhe pleaſes. 2 Chan. Ca. 24. 2 Vern. 365. Preced. 
Chan. 133. | 

. 8, deviſed legacies to his wife out of his perſonal 
eſtate, and deviſed to her part of his real eſtate during 
her widowhood, and deviſed the reſidue of his eſtate to 
truſtees for twenty-one years, for. payment of debts and 
legacies, and the remainder of the whole eftate he de- 
viſed to the plaintiff (who was his godſon, and of his 
name, but a remote relation), for life, and to his firſt 
and other ſons in tail; and my Lord Chancellor Somers 
decreed, that though it was not declared in the will to 
be in lieu and fatisfafQtion of dowep, yet as it may be 
plainly colleQted to be ſo intended {he having made +» 
diipolition of his whole eſtate), and as a collateral fatif- 
faftion, may be a good bar to dower in equity, though 
not at law; that ſhe muſt either take her dower, an: 
wave the deviſe, or accept the devife, and wave th: 
dower ; but this decree was reverſed by J/T:ght Lord 
Keeper, and the decree of reverſal affirmed in Parlia- 
ment. 2 Vent. 365. Lawrence v. Lawrence. Abr. £4. 
218, 219. dS, C. and vide 1 Vern, 463. 
 F. 8. ſeiſed of copyhold lands belonging to the manor 
of I/hitchurch, in which manor there is the following 
cuſtom, viz. that the firſt wife of every tenant ſhould 


' have her free bench in all the lands whereof her huſband 


was ever ſciſed during the coverture ; the ſecond wiſe a 
' moiety, and the third a third part ſo long as ſhe kept her 
huſband above ground; F. S., in conſideration of a mar- 


' riage and marriage portion, covenants with truſtees, that 


within two months after the marriage he would ſettle all 
his lands to the following uſes, viz. as to part of the 
lands, to the uſes of himſelf and his wife for their lives, 
remainder to the firſt ſon, &c. in tail male; and as to 
the other moiety, to the uſe of himſelf for life, remainder 


'to his firſt ſon, &c. with a proviſo, that the lands fo 


ſettled on the wife ſhould be in lieu of her cuſtomary 
eſtate; and one of the points in this caſe was, whether 
this jointure not being made expreſsly in lieu of her 
dower, but only ſaid ſo in the proviſo, and ſhe being 
an infant at the time of making the articles, and not a 
party to them, ſhe would be excluded from claiming her 
free bench ; and it was held, that ſhe ſhould be obliged 


| to abide by her jointurez and the caſe of Yizet and 
\ Longdon was cited, where a ſum of money was ſettled 


upon a woman before marriage, for her proviſion and 
maintenance; and the Maſter of the Rolls was of opi- 
nion ſhe ſhould have both that and her dower; but the 
Chancellor reverſed the decree, and confined her to her 
ſettlement. dich. 6 Geo. 2, TFordan v. Savage. 3 
Bac. Abr. 226, | DO 5 

6. The eſtate muſt be made during the coverture, "This 
the very words of the act of Parliament require, and 


| therefore if a jointure be made to a woman during co- 


verture in ſatisfaftion of dower, ſhe may wave it after 
her huſband's death ; but if ſhe enters and agrees thereto, 
ſhe is concluded ; for though a woman is not bound by 
any a&t when ſhe is not at her own diſpoſal, yet if ſhe 
agrees to it when ſhe is at liberty, it is her own aCt, and 
ſhe cannot avoid it. Co. Lit. 36. 4 Co. 3 | 

If a jointure be made to the wife before coverture, 
and the huſband and wife alien by fine, the wife ſhall 
not afterwards be endowed of any lands of her huſband's ; 
for ſince ſhe quitted her dower when ſhe was at her own 
diſpoſal, ſhe can claim nothing but the jointure, and 
that ſhe has paſſed away by the fine levied; but if the 
Jjointure was made during the coverture, my Oy ſhe 


them, ſince that is capable of another conſtcucti 


5 1 
relinquiſhed it by fine, yet ſhe ſhall have her dower of ths 
other lands; for the acceptance of a jointure during the 
coverture is no bar of her dower, and the paſling of ; 
by fine cannot be conſtrued as acceptance of property i 


n, vi 
to bar her dower in thoſe lands: Co. Lit. 36, a 


_ 163, 
he huſband after marriage ſettled lands to the uſe of 
himſelf and wife in tail, for her jointure, and during the 
covertute part of the lands were evicted, and the hy. 
vand died, and the wife entered into the reſidue ; anq 
upon a reference out of the court of wards to the two 
Chief Juſtices, it was reſolved, that ſhe ſhould have are. 
compence for the part evicted. Moor 717. pl. 1502, 

A ſeignory was granted to the huſband and wife, ang 


(eignory ſurvives to the wife, and ſhe brought her writ of 
Jower, in bar of which the heir pleads acceptance of 


| homage from the tenant ; and this was cheld a goud bar ; 


for though ſhe might have diſagreed to ſuch eſtate Curing 
the coverture, yet by the acceptance of homage ſhe hath 
concluded herſe]f ;. and this caſe differs trom the aflign. 
ment by the heir 7 pars, and her acceptance ; becauie if 
he gives her a wrong eſtate, and ſhe accepts thereof, this 
5 no bar of her rightful eſtate ; but here ſhe havirg two 
'1tles, either as a purchaſer to have the whole. or as a 
wife to have the third part, her acceptance of the one is 
2 wayer of the other, becauſe ſhe cannot have both' out 
of the ſame land. 3 Leon. 272. 3 Co. 77. 

If lands are piven to huſband and wite, and the heirs 
of the huſband, who dies, the wife may diſzgree to this 
: ſtate made during the cover: ure, and then it will be an 
cſtate to the huſband and his heirs ab initio, and fo ſhe ſhall 
nave her dower thereof ; but if an eſtate be made to the 
tuſband and wife for the life of the huſband, remaindet 
to the right heir of the huſband, it ſhould ſeem ſhe can- 
not in this caſe diſagree, becauſe the eſtate upon the huf- 
band's death 1s determined and gone; though by this 
contrivance all women may be defeated of their dower as 
to > ap purchaſed after the marriage, Perk, 352, 35%, 
3 Co. 27. 64-2 | 

If an eſtate be made to the wife for her jointure during 
the coverture, the remainder to F. S. in fee, and the wiſe 
waves this jointure, F. $S. ſhall have the remainder ; for 
here was a particular eſtate at the time of creating the 
remainder, fo that it had the circumſtances of a remain- 
der, being the reſidue of a particular eſtate then in. being; 


and fince the particular eſtate was defeafible by an aft that 


could not hurt the remainder, the remainder upon ſuch 
deſtruCtion of the particular eſtate comes in being, Cu, 
Lite..-29. be. | | 

A man - covenants to ſtand ſeifed to the uſe of himſelf 
in tail, the remainder to his wife for life, the remainder 
to B. in tail, and then he makes a feoffment in ſee to the 
uſe of himſelf and his wife for their lives, as a jointure, 
the remainder to C. and dies without iſſue, the wife is 
remitted ; for where a later and defeaſible, a former and 


a remitter. Co. Lit. 348. a. 

But in this cafe the wife hath two titles, both wavable 
by her, the firſt indefeaſible by any third perſon, the later 
defeaſible by a third perſon ; for upon her claiming by the 
ſecond title ſhe waves the firſt, and conſequently the re- 
mainder in B. commences, and he ſhall have his ation, 
and therefore ſhe muſt be in her former title, to ſave the 
contention and trouble of the aCtion. Co. Lit. 348. 4. 

But if an eſtate be made to the huſband in tail, the re- 
mainder to the wife for life, the remaindets to the right 
heirs of the huſband, the huſband afterwards makes a feoff- 
ment in fee to the uſe of the huſband and wife for their 


lives, the remainder to the right heirs of the huſband, the 


huſband dies without iflue ; the wife may claim by which 
ſhe pleaſes, and 1s not remitted nolens volzns, becauſe there 
are not two titles, the one indefeaſivle and the other de- 
feaſible by a third perfon, but both equally firm ; for 
the right heir of the huſband, upon the waver of the firlt 
eſtate by the wife, can claim nothing in the land contrary 
to the feoffment of his anceſtor, and therefore that eſtate 


which the wite claims is indefeaſiblez and no ſtranger 1s 


their heirs, the tenant attorns, the huſband dies, and the 


indefeafible title concur in the ſame perſon, there muſt be 


by 
"2 
T; 
35 
V3 
BD 
Feb 
% 
LA. 
357 aq 
bY ,F 
Bt 55 
ab 
Sig 
bY wo 
RE, 
"E- 
a 
Sn 
be 
\'Y 
, 
34 
2 


-. 


ka kt "ot #0 


rrejudiced by being put; to his aQion. Co. Lit, 357. +.F.;8., made a ſettlement on his eldeſt ſor for life, with. 


Ks RNS LL 1.44. 1, -1,Þ | remainder, .to- his, firſt and other ſons:in tail, .remaindet 24 
wo ſhe makes/no eleCtion, ſhe ſhall. be ſuppoſed to} over, with power to his ſon to.appoint any of. the lands | 


be in of her elder eltate, becauſe every one is preſumed | not exceeding/190./. per ann, to any,,wife he ſhould after- 

hooſe what 1s moſt for his benefit. 2 Rol. Abr. 422, | wards, marry, for. a _jointure (the father being) under an 

i: if the wife has an old righe before the coverture, and | apprehenſion that he was then marcied to a woman which 

afterwards takes a jointure of the ſame lands, ſhe ſhall be the father. diſliked, and had: no intention his ſon ſhould 

ited. Cro. Fa. 490 2 oth $4 $569 | rovide for) ;, the father, died, and the ſon; married: that 

—_ a eſtate ſettled to the huſband for .life, remainder to | very woman,.(though.there. was. ſtrong preſumptive proof 

the wite for a jointure, except ſuch of the lands as the | that he was, married to: her; before), jand after ma; rrage! 

E huſband ſhould deviſe ; this exception 1s repugnant,to the appointed £ertaiu lands to truſtees in truſt-for er, for a 

bp -znt, becauſe the ſertlement might be avoided by the Jointure, aud Covenants, that if they were not of 1007, 

þ > band deviſing the whole. Hob. 72. per ann. valge, that vpon requeſt made to him any time 

; 2. Hew far the acts 'of a jointrejs, or her huſband's, atts, during his life, he would make them up fo, much out of. 

may defeat her of: this proviſion ; and haw far ſhe is intitled other lands in his power ; he lived ſeveral years,: and-no- 

to the aid and affiflance of a court of equity. It has been complaint, was made. that the lands, were not of that yas, 

already obſerved, that it. a man makes a jointure on his; luc, nor, requeſt to. make it up, apd-dicd ; upon. iſue 

wiſe befoce or after marriage, and they both: join in- a| upon. _byll brought by the widaw, vp, have the jointure. 

fine, that ſhe is {0 far bound thereby,, that if the joinkure made up 100 /. my Lori Keeper; faid,; that a proviſion for, 
was made before marriage, ſhe is barred to claim dower | a wite or children w 


2 ir, n was not to. be conſidered-as a voluntary 
in any other lands of the huſband's ; but if the jo.nture'| covenant, and -therefore decreed the deficiency to be. 


if 


= 


was made during coverttre, ſhe may claim dower.in. the | made up, notwithſtanding the circumſtances of the caſe, 
other lands. Co. Lit. 36. Dyer 258, | fora and her neglect in not requeſting it during coverture ; for 
But if a wife joins with her huſband in a bargain and the laches of a feme covert cannot. be iraputed_ ts- her. 
ſale of the land by deed indented and incolled, yet 1t ſhall | 46&r £9+ 222... £111 1701. Pothergilt v. Pubergill. 
not bind her; for a wite cannot be examined by any If a bill 1s brought by an. heir. at law, or any, gther. 
court without writ, and there is no writ allowed in this| perſon, -againſt a joincreſs, whereby, the party.-would 
caſe. .- 2 Inft. 073-. Fob. 225. = _ [avoid the. Jointure, under pretence that his anceſtor was 
But if a feme covert joins with her huſband in levying | only tenant tor life, &c, ang.he ſeeks, for. a diſcovery. of 
| a fine to raiſe a ſum of money by way of mortgage, | this deeds and writings, whereby he would avoid the title of. 
{hall bind her; yet in this caſe ſhe doth not abſolutely | the Jointrels, he ſhall never have ſuch a diſcovery, unleſs 
depart with her eltate for life, but there reſults a truſt to|he by his bill ſubmits to: confirm her title, and then he 
the wife to redeem, and to reinſtate herſelf in her join- ſhall, 2 Vern, 70k. 1 Vern, 479+, S. P. though the 
ture, 2 Chan, Ca. 162. | + 1. _-.; 4. Jointure was made atter marriage. Sec 14 Vin, Abr. tit. 
If a tenant in tail of .a truſt makes a mortgage, or ac-| Jointreſs and Omure. gs | og Sens 
knowledges a judgment or ſtatute, and then levies a fine, | Journal, diary or day-book. Fournals of Parlia- : 
and ſettles a jointure, the jointreſs ſhall hold it ſubject t0:;\ment are not records, but only remembrances ; and are 
the mortgage or judgment} in the ſame manner as if the; neither of, neceſſity, nor Have been of long continuance; 
 mortgagor or conuſor had been tenant in tail of. the legal See Heb. Rep. SHNOR. 7s” wo. 8 
eſtate, and after the mortgage or judgment had levied a|, *Jgurney-choppers, Were regrators of yarn, mentioned 
fine. and made a jointure, . becauſe the ſubſequent decla- 'in._ſtat.,8 Hen. 8. c. of whence the firſt part of the word 
' ration of the uſe of the fine is merely the aft of the: te- ls derived, is ſomewhat obſcure ; but. choppers are to this 
nant in tail, and. he. caynot by any aCt of his own. make; time known to be changers, as to chop and change is a fa- 
- a iubſequent conveyance take place of a precedent, and; miliar phraſe. Cowell, edit. 1727. See Chop-chirch. 
3 A the rather, becauſe the feme claims under that fee which] Journeyman, (from the' French word journe, that is, 
* tenant in tail got by the recovery or fine, and that tine| a day or day's work,) Is properly a perſon who wrought 
a was ſubje&t to all the charges he had lain ,upon it., I, with, another.by the day, though now by the ſtatute made 
1 Chan, Ca. 119, 120. #. 5. Eltz. cap. 4. it is extended to thoſe likewiſe who co- 
bp If a man before marriage articles to ſettle a jointure on venant to; work with .another,in his trade or occupation 
© hivintended wite, and the marriage is conſummated, and; by the, year. By ſtat. 28 H. 8. c 5 journeymen are 
the buſband dies before any ſettlement made, an execu-; not. to. be reſtrained by oath; or bond from ſetting up their 
. tion of the articles will be decreed in equity. 2 Yent.j trade. -See Apprentice,. Dervants. | rd 
# 343 qc Ko ro \| _ Journeys accompts, CDiete computate,) Is a term in 
$0 where A. pave a voluntary bond after, marriage to; the law, to be thus underſtogd : if a writ is abated without | | 
make a jointure. o his wife, and he made a jointure,ac-| the default of the; plaintiff or demandant, but merely by | Þ 
cordingly, and then the wife delivered up the bond, and| default of the, clerk, either for falſe Latin, variance, or 
the jo:nture being evicted, the court held that it ſhould i want of. form ; or by default of the ſheriff, as for want 
be mide good out of the perſonal eilate, 'efpecially as|of a good ſummons.z, in all theſe caſes the plaintiff may 
there were no creditors  Fedted by it; for the delivery of | purchaſe a new writ, which if it be purchaſed by journeys | 
the bond by a ſeme covert could no way bind her. 1 | accompts, that is, within as little time as.poſſible after the = 
Fern, 427. Beard and Nuthel. pe . [abatement of the firſt writ (and. the ſpace of fifteen days | | = 
_ S»if ajointreſs brings her bill to have an account of | has been held a convenient, time for the purchaſe of it), 
the real and p=rional : ahh of her late huſband, and toſ then this.ſecond writ thall be a continuance of the firſt. 
have a {atis/aCtion thereout,, for a_defcCft of , value of -her| But where the firſt writ abateth by the default of the 
Jointure lags, which ſhe. had covenanted to be and. to | demandant himſelf, as by miſtaking the name of the te- 
continue in ſuch value, and the defendant infiſts that this | nant or of the vill; or where it abateth for non-tenure of 
1S a covenant which ſounds only in damages, and pro-|the whole, as it ought, becauſe the facſt writ was brought 
perly determinable at law ; though it be admitted that a| without any manner of cauſe; in ail. theſe caſes the 
court of equity cannot revulariy aſſeſs damages, yet in | plaintiff ſhall not, have a new writ by journeys accompts. 
this caſe a Maſter in Chancery may properly enquire into | This writ muſt be brqught in the ſame court where the 
the value of the defeCt of the lands, and report it to, the | firſt writ was, and ,of the ſame quantity in that writ 
court, which may decree ſuch defeEt to be made good, | contained : it muſt be between thole wha are parties to 
or ſend it to be tried at law upon a guantum dammficat',| the firit, as where one of the plaintiffs or defendants dies : a 
Abr, Eq. 18. OE | | but in no caſe where there is but one. plaintiff: nor will 
If there be a jointreſs, and a covenant that her jointure | it lie except where the firſt writ\is ſerved and returned on 
ſhall be of ſuch a yearly value, and it falls ſhort, though | record. See Co. Rep. 6. fol. g. Spencer”s caſe, and 14, 
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her eſtate be not without impeachment of waſte, yet ſhe] Vin. Abr. tit, Journey accounts. .. 
may commit waſte ſo far as to make up the defect of the' 
Jointure, Abr, Eq. 221, 222, at | 


Jyſo faito. By ſtat, 13 Eliz. 12, the church is made 
| void for not. reading, the, articles ; adjudged, that there 
; needs 
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| B. R. Baker 'v. Brent:and Robinſon, © | 
Upon an indiament for ſpeaking agaitrſt the book of 


'E K i 


ticeds no deprivation, but! it becomes void petaity by 


not reading the articles: © Cro. liz. 679. Trin, 4t Eliz. 


Common Prayer, Fenner J. doubted whether :the Juſtices 
of oyet and terminer may give judgment of depriyation, 
though the ſtatute ſays, that the offender ſhall'be deprived 
ipſo fatto, Allo it does notappear whether the defendant 
be-curate of the pariſh where he' refuſet' to' ſay divine 


ſervice ; and' if he be. not, 'then he is riot puniſhable by 
the ſtatute: Goldſb; 162. pl. 95. Hill. 43 Eliz, Hornes 


caſe, | es 

The ſtat. 5 E4d.6. 4, fays, that he that ſtrikes in a 
churchyard ſhall be excommunicateU' p/5 fas, yet that 
is to be intended after a ſentence declaratory, or convic- 


tion ; 'otherwiſe there'can be no'abſolution.. Cro. ZE. 919. 
Hill: 43 Eliz, B. R; -Sonhain v. Trundle, $S. P. Arg. Cro. 


E. 680. cites-D. 18 Eliz; 575, He does not ſtand'ex- 


communicated until: he be thereof © conviQtetl at law, and 
this tranfmitted'to'the ordirtary; though it takes away the' 


necefſity of any ſentence of 'excommunication. ent. 146. 
2 Car, 2. B* Re: Dyer'v. Baſle” 5 Ge 
Jpſwich, Its ſtreets how repaired, 'and miniſter pro- 
vg Wy FYHE.02D2. 7 os 
Jre -ad largiutm, To go at large, to eſcape, to be fet 
at-liberty. Corvell, edits 1727. ef cis FA | 


 Yreland.* By' an aft of parliament (called Poyning's 


Law) made in Treland in 10 H. 7. it was enafted, That 


| alt ſtatutes made in England 'before that time ſhould be 


of force and' be put in ure in. the realm of ' Ireland, Co, 
Et 6: A BEES oe ne 
I AQs of parliament made in England fince the aft of 
10 H. 7. do not bind them in /reland; but all afts made 
in England before ro H. 47.. do bind them in Ireland by 
the ſaid aft made in Jreland, 10 H.'7. cap,'22. 12 Rep: 
111, Hil. '10 Jac. | Ep OE 

Lord Cote, in 2 Inft. 2. ſays, that by this law [but 


there cites it as' made 11 #7. 7.] Magna Charta extends 


into Ireland, 4 Int. 351. recites'the ſtatute more fully, 
and fays, that aQs of parliament' made in England fince 

at time, wherein Treland' is not particularly named, or 
generally included, extend not thereunto ;' for -thongh' it! 


| be governed by the fame law, yet it is a diſtin& realm or 


kingdom, and hath parliaments there, *.S, Þ. Arg. Cart. 
180, 198. cites And. 262. Orork's caſe. 2 Vent. 4 & 
5. 7 Rep. 23. in Calvin's caſe. Fenk: 164. fl. 14. In 
acts of parliament Jreland ſhall not be bound withont ex- 


' preſs words, though'the nature and reaſon of the att ex- 
tends to Ir:land;. Skin. 519, Trin. 6 TV. & M. B, R.| 


in caſe of Philips v. Bury. Though treland has its own 
parliaments, yet it 15 not abſolute, & ſui Juris ; for if it 
were, England has no power over it, and it would be as 
free after conqueſt and ſubjeftion by England as before. 
And that it is a conquered kingdom'is not doubted, but 
admitted in Calvin's caſe ſeveral times, &c. PYaugh. 292, 
Hill. 21 &" 22 Car. 2. C. B. per Vaughan Ch. J. in caſe 
of Craw v. Ramſey. And ibid. 300. ſays, it is a domi- 
nion belonging to the crown of England. And 7bid. 3or. 


that its having a' parliament is gratza regis, ſubjeCt to the 


parliament of England, It is to be conſidered as a pro- 


_ vincial government, ſubordinate to, but not part of the 


realm 'of England: Mich. 11 Geo, 2. in caſe of Otway 
v. Ramſey. And by ſtat. 6 Geo. 1. cap. 5. ſe, 1. the 
kingdom: of [reland 'ought to be ſubordinate to' and de- 


pendant upon! the- imperial crown of Great Britain, as 


being inſeparably''united ' thereunto. And the King's 
Myjeſty, with the'eonſent of the Lords and Commons of 


_ Great Britaitr ini Parliament, ' hath power to make laws to 


bind the people of Treland. ©. * 

” Lands 'in Ireland are not bound by a ſtatute in Eng- 
hand, but their perfons are. Cart. 186. Arg. Paſth. 19 
@br, 2.'C. B. cites 7 Rip, 22, Calvin's caje, 'and A709. 

6. iT. LETLUFATC * TY 

 Frdlmnid is beyond' ſea as to the ſtatute of limitations. 
Arg. Hil. 2 W. & M. Shnw. 197. fays it was ruled ſo. 

{ -Bond executed 'in .Engiand for a debt in [relarid ſhall 
carry but, Engliſh intereſt.”* Mith, 1700. 2 Vern.” 395. 
Lord Rinelagh v. Sir Fobn Champante, © * 
A writof exor 'was brought upon-a' judgment given in 


Fs v5 
" wy gl 
Ftreland: It was held,- that a day ought to be yiven by 


rule of court to the plaintiff, to aſſign his errors, of «<(; 
to nonſuit him ; for the defendant could have no /c, 
Into Ireland, Vent. 53. Hil, 21 & 22, Car. 2 B. 
—_ 4 | 

In error of a judgment in B. R. in Ireland, it was 
ſuggeſte& that the plaintifF was in execution on the judg. 
ment in /reland, 'The court ſeemed to be of opinion 
that a habens' corpus might be ſent thither to remove him. 
as writs mandatory had been awarded to Calais, and now 
to Terſey, Guernſey, &c. Vent. 357. Mich. 33 Car, 9, 

« R., Anon, , 

It a writ of error be brought of a judgment in Jrelan} 
and judgment affirmed in B. R. here, no capios can A 
in any county of England ; becauſe the cauſe of aQign 
ariſes in {re/and, and there the wenue is laid ; and there. 
fore the original capias ought to iſſue in Ireland, but ng 
capiqs could iſſue out of B. R. in Ireland, and therefore 
not here ; neither an original nor !e//atum. But the we. 
thod is to ſue ont a writ, reciting all the proceecings 
here, direCted to the Ch. J. of B. R., in Ireland, and 


fa, 
R, 


|there: execution ſhall be ſued out for all ; ſor though the 


judgment be affirmed here, yet the law ſuppoſes the party 
commorant in /re/and; for the coſts are but acceflory to 
the'judgment, and ſuch mandatory writ determines the 
writ of error here, and reſtores the caule in Jrel:g, 
per Holt Ch. J. 12 Mod. 225, Mich. 10 JW. 3. Cut 
v. Lyuh. 
As to the profits of lands in Treland, a bill here i; 
good, the perſon being in England; for they are in the 
perfonalty ; but as to partition of lands, which is in the 
realty, he cannot proceed here ; for a' commiſſion cannot 
be awarded into [re/and, And a bill for partition is in 
nature of a writ of partition at the Common Law, which 
Teth not in England for lands in Treland. Hil. 57 
28 Car. 2. per Lord Chanc.' 2 Chan. Caſes 214. Cart- 
wright v. Peittus. Epi oy 

' Chancery in England cannot award a ſequeſtration 
againſt lands in Jreland. Arg. Mich. 1682. Fern, 76, 
Earl of Arglaſi v. Mufeamp. LA, "Me 
 & fine levied here ſhall not bind a man in Ireland; 
for he is within the words of the ſtatute, which provides 
for perſons out of the" land. PJ. C. 375. Mich. 4&5 
Eliz.. Stowel!*s caſe. | | 

Chancery in £rgland will relieve againſt fraudulen 
conveyances gained of lands in Jreland, when the defen- 
dant 1s in England. Mich. 1682, Fern, 75. Earl of 
' Arglaſs v. Muſcamp. | 

Bill as to land in J/relarnd, the title whereof was under 
the aCt of ſettlement there, was exhibited againſt the de- 
fendant here on his coming to England, and a ne excat 
| regno granted, and he was put to anſwer a contract made 
for thoſe lands in 1reland ; and when he departed to Ire 
land without anſwering, he was ſent for over by a 
ſpecial order from the King, and made to anſwer the 
contempt, and to abide the juſtice of this court. Per 
Finch C. Mich. 1682. Vern, 77. cited in the caſe of 
Earl of Arglaſs v. Muſcamp, as the caſe of Archer vs 
Preſton, | | 

- Bill lies here for relief as to a truſt of lands in Jre- 
land, defendant being in England; per Fefferies C. ern. 
405. Mich, 1686. Earl of Kildare v, Sir Morice Eu- 
face. | | CREEY 

A ſubpena may iTue 'out of the Chancery in England 
returnable in the Chancery in Ireland; per P Cry C. 
Vern. 406. Mich. 1686. in the caſe of the Ear! of Kil- 
dare v. Sir Maurice Euſtace, | | | 

Trover will lie in England againſt tenant by the cur- 
tely of lands in Ureland, for a converſion of timber in 
Ireland, becauſe it is a tranſitory aCtion ; but otherwiſe 
of local aCtions. 1 Salk. 290. Trin, 7 Ann. B, R 

rown V. Hedges. | | | 

A man may be ſent over to 7reland to be tried for 4 
{crime there committed, notwithſtanding the clauſe in the 
| habeas corpus aft. Gibb, 111, Mich. 3 Geo, 1, B. Ke 
| The King v. Kimberly. 
| Juſtices of 295 in England ' may commit a perſon of- 
Ifending againſt the /ri//> law, in order to his being ſent 
[over. Stran, 848, | SN | | 
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| B. R. in Ireland, is a ſuperſedeas to ſtay execution there. 


| local ation, and muſt be brought in the ſame county 


"664 


 modities, 27. Ed. 3. /t. 2, c. 1. 


Tellors of their own, 31 £4. Jo» fl. 4. c 3+ 
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B. R. 'in England may reverſe judgment given In 
B. R. in Irpend. Br. Juriſdiction, pl. 109. cates 34 
-—_ ri of error in B. R. here of a judgment given in 


Cro. Fac. 534 Paſch. 17 Fac. B. R. The Biſhop of Of- 
orie's caſes | ; 

A writ of error was brought to reverſe a judgment 
iven in Jreland, and an error in ſaQt was aſſigned, and 
tried in the county next Ireland. "The court ruled the 
venire to be well awarded, ent. 59, Hill. 21, & 22 

r. 2. B. R. 
uu in England are proper expoſitors of the 1ri/þ 
laws. Per Fefferies C. aſſiſted with Judges. Fern. 422. 
Mich. 1686. Earl of Kildare v. Sir Maurice Euſlace. 

An ation of debt was brought in the court of C. B. 
in Jreland, againſt an adminiſtratrix, upon a judgment 
in the court of B. R. in England. The defendant pleaded 


in bar a judgment had againſt the inteſtate, in an aQion | 


of debt upon bond in the court of Exchequer in Jreland ; 
and upon demurcer, there was judgment for the defendant 
in C. B. and affirmed in B. R. upon a writ of error in 
the court of B. R. in 6 oy ; the principal queſtion was, 
whether debt lies in /reland upon a judgment obtained in 
B. R. in England; and all the court inclined ſtrongly 
that it does not lie ; that /reland is to be conſidered as a 
provincial government, ſubordinate to, but not part of, 
the realm of England; that aQts of Parliament made here, 
extend not to /re/and, unleſs particularly named ; much 
leſs judgments obtained in the courts here ; nor is it poſ- 
ſible they ſhould, becauſe we have no officers to carry 
them into execution there ; for though mandatory writs 
ive thither, yet writs of ordinary remedy do not, as ap- 
pears in Vaugh. 290. Beſides debt on a judgment is a 


where the judgment was obtained ; @ fortiorz, not in a 
different kingdom. Acgordingly the court were of opi- 
nion to aſfirm the judgment ; but the cauſe ſtood over for 
another argument. Mich. 11 Geo. 2, Otway v. Ramſey. 
In Eafter term following the plaintiff in error declined to 
ſpeak to it again, judgment was affirmed, ny, &c. 
 Parceners hall all do homage in Ureland, 14 H. 3. 
The King's officeis ſhall not purchaſe lands there, 
Ordin. pro Statu Hibern. 17 Ed. I. c.1. | 
Purveyance reſtrained there freely without arreſtments, 
Ord. pro St. Hib. 17 Ed. 1. c. 3. | 
Fees of a bill of grace, Ord. pro St. Hib. 17 Ed. 1. 


Merchants ſhall carry their goods there freely without 
arreſtments, Ord. pro St. Hib. 17 Ed. 3. c. 3. 
The marſhal's fee for a priſoner, Ord. pro St, Hi, 
7 Ed. I. & $. 
Pardon ſhall not be granted there without the King's 
command, Ord. pro St. Hib. 17 Ed. 1, c. 6. 
Proceſs ſhall be under the great ſcal or the Exchequer 
ſeal, Ord. pro St, Hib. 17 Ed. 1. co 7. 
 Aſlizes of novel difſeifin ſhall not be adjourned but in 
the county, Ord. pro St. Hib. 17 Ed. 1. «. 8. 
The ſtaple places there, and the cuſtoms of thoſe com- 


Libertics granted to the church and people of Ireland, 
31 Ed. 3, ſt. 4. Cc. 1. &c, | 

Buſineſs of the land to be diſcuſſed in council, Ec. 
31:£4.-3. ft. 4. c.2; 


The King's miniſters ſhall put away all private coun» 


 Inquiſitions to be made of felonies, 31 Ed. 3. ft. 4. 
Co Fe 
No general pardon to be granted but in Parliament. 
31 £9. 3. flat. 4. c. 6b. © 
Prelates, &c. to certify the ſtate of Ireland truly, 31 
Ed. 3. ft. 4. c 7. 
Miniſters, &:, ſhall not give maintenance, 31 Ed. 3. 
« 4+ C. 10. 


Duchoquer not to hear common pleas, 31 £4. 3. /. 4. 
CI, 


Suggeſtion againſt officers to be under the Engli/h ſeal, 
31 Ed. 3. 8. 4+ C. I2, 


1B 
The Juſtices of /reland in every county ſhall inquire 
once a * of debts paid to the ſheriffs, 31 £9. 3. /t. 4. 
C's ; | 


I4. 

Diſcharge in the Exchequer, 31 Ed.3. ft. 4. c. 15. 
None to be impriſoned unduly, 31 Ed. 3. fl. 4. c. 16. 
Annual inquiry of the behaviour of officers, 31 E4. 3, 
« 4« 6 17. | % 

'The King's ſubjeCts in Jre/and ſhall uſe the ſame laws 
with the Englyhb, 31 Ed. 3. ſtat. 4. c. 18; 
Miſdemeanors of clerk of the market how puniſhed, 
131 Ed. 3. Jt 4. Cc. I9« | 
Merchants may repair thither with their merchandize, 
34 £8.43. £17. : 

Engliſh who have lands there may carry and re-carry 
their goods, 34 Ed. 3. « 18, | 
Iriſh to live on their benelices, 1 H. 5. c. 8. + 
Certain Jriſh forbid to continue in England, 1 H, 5. 
C8. 1. H,6,.6:3. 2H 6: cs; | | 
Iriſhmen not to be promoted to dignities in the church 
in /reland, &c. 4H. 5. c. 6. 

Not to be principals of any Hails in Oxford, 1 H, 6. 
CY | | 

The ſacrament to be adminiſtered in both kinds ro the 
people there, x Eg. 6. co 1. /c 7. 

How biſhops there are to be cleQed, 1 £9. 6: « 2. 
For reducing the rebels of /reland, 16 Car. 1. c. 28. 
{. 30, &c. 1 W, & M. ſt. 2. c. 9. BD 7 
'The new oaths to be taken in Jreland, 3 W. & M. 
G4 Ann. {, 2s C. 17» | 
Quakers to make the declaration of fidelity, 3 7. 55 
M1. 0.2. fo 15. 

Linen, hemp and flax may be imported from Ireland 
free, 7 & 8 I. 3.'c. 39. 8&9 W, 35. ©.20. {. 10. 
Iron may be imported from /reland free, 8 & g //. 3. 
co 2. f. 10, | 

Foo of the eſtates of 7r:/þ rebels, 11 & 12 I. 3. 
c. 2. 1 Ann, fl. 1. c $1. and :c. 32. [1 Ann. ft. 2. 
c..21. 2& 3 Ann, c. 10. 4 Ann. c. 24. 
Augmentations of ſmall vicarages in Jrelayvd, 1 Ann. 
ſt. 1. Cc. 31. | | 
Papiſts diſqualified from purchaſing the forfeited eſtates 
in Jreland, 1 Ann. ft. 1. c. 32. 

Leaſes, &c. to papilts void, 1 Ann. fe. 1. c. 32. {. 9. 
except leaſes of cottages under 30s. 761d. /. 10, 'Fwo 
acres only to be let with a cottage, /. 21. 

Iriſh linen may be exported to the plantations, 3 & 4 
Ann. c. 8. _ | | 

New Roſs a port for exporting wool, 4 Ann. c. 7. 
Confirmation of a grant to the archbiſhop of D.blin, 
4 Ann. c. 26. | 

Forfeited impropriations ' in [reland applied to the 
building of chantries, &c. 5 Ann. c. 25. f 
Certificate of gouds landed in [re/and to be ſigned by 
the colleQtor, &c. 5 Geo. 1. c. Il. fo 5a 27 Geo. 2. 
& 18; þ. 4» | 
India goods not to be imported into 1re;and from fo- 
reign parts, 5 Geo, I. Cc. 11. /« 12. | TED Sy; 
'The dependency of 1reiand aflerted, 6 Geo. 1. c. 5. 
repealed by 22 Geo. 3. c. 53. | 
Judicial authority of the Houſe of Peers in Ireland de- 
nied, 6 Geo. I. C5. fo 2. | 
| Ships of fifty tons hovering on the coaſt of 7reland to 
give bond for proceeding on their voyage, 6 Ges. 1. c. 21, 
ſe 62. 12 Gees 2. C. 32s þ. I. | % 
Commiſſioners of exciſe in Ireland to determine of- 
fences in ſhipping wool, &'c. 6 Geo. I. c 21. /. 64. In 
running {ndia goods, 12 Geo. 2. c. 32. /. 3. | 
Foreign hops not to be imported into Ireland. 5 Ges. 2. 


Co . ; 

Ships to be ſtationed to hinder the exportation of 1ri/h 
woollen manufaCtures, 5 Geo. 2. c. 21. 
No ſugar, &c. of the Britih Plantatioas to be im- 
ported into Ireland, unleſs ſhipped in Great-Britain, 6 
Geo. 2. C. 13. ſect. 4. TEELY” | 
Duties on woollen or bay yarn from Ireland taken off, 
12 Geo, 2+ G& 21. | | 
1:i/h manufaCtures of hemp and flax, may be imported 


Vor. II, Ne 97. | 


free, 16 Geo, 2. c. 26. /. 6. 
| 4K Foreign 


*- 
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2. C. 12, f. 21. Glaſs not to be exported from Jreland, 
19 Geo. 2. c. 12, 1. 21. | 


6. 20-K3 


"{e+ &c: 
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Foreign glaſs not to be imported into Jreland, 19 Geo. | 


Importation of dirty butter from Jreland commonly 
called greaſe-butter, permitted, 3 Geo. 3. c. 20. 

importation of tallow, hog's lard, &c. permitted, 4 
(#0. 2; 6 0: 

Importation of proviſions from Ireland permitted, 4 Geo. 
J. C. 28, Oc, 

See Error, Crial. 

Aron. Exportation of iron prohibited, 28 E4. 3. c. 5. 

Iron gads ſhall not be made in reſemblance of ſteel, 
2 5 :3 Ed. 6. c.20. | | 

Timber not to be coaled for iron works, 1 El. c, 15. 
23 Eliz. c..5. 27 Eb 6-19. 

New iron works not to be erected within twenty-two 
miles of London, &c. 23 El. c. 5. f. 3: 

Nor in Suſſex, Surry, or Kent, 27 El. c. 19. | 

The iron works charged with amending the roads, 
27 El. c.:19- 39 Ei. c. 19. | SELL 
Duties on importation of iron, &c. 2 W. & MM. ſe. 
2. 6 4. j.:14; &c | £55 

[ron (except gun metal) and copper from Engli/h ore, 
may be exported, 5 ///. & 17. c. 17., 

Bar iron may be imported from Ireland, 7 & 8 W. 3. 


No drawback of cuſtoms on exporting foreign wrought 
iron, 2 & 3 Ann. c. 9. /. 12. 

No drawback on iron or ſteel imported and after- 
wards exported to the Plantations, 9 Ann. c. 6. /. 5. 

Trade with Spain in unwrought iron permitted, 9 
Ann. cl. 21. f. 63. | 


Pig iron may be imported from the plantations ag 


23 Ges. 2. 29. | | | 
Bar iron from the plantations may be imported to Lon- 
don, 23, Geo. 2. c.29. or to any port, 30 Geo. 2. c. Ib, 
Iron works charged with the land-tax, 4 Geo. 3. c. 2. 


Jron wire. See Wire. | 

Frony,' In libels, makes them as properly libcls as 
what is expreſſed in direCt terms. 4b, 215. 1 Hawk, 
190.3, I94+ Se 


—_—_— 


I - 
any man's offence, is the effeCt of his tranſgreſſion ; the 
point referred to the trial of twelve men, is the effe& of 
pleading or proceſs. ue in this ſignification is either 
general or ſpecial ; general iſſue ſeemeth to be that whereby 
it is referred to the Jury, to bring in their verdict, whe. 
ther the defendant have done any ſuch thing, as the 
plaintiff layeth to his charge. For example; if it be an 
offence againſt any ſtatute, and the defendant plead Not 
guilty; this being put to the jury, 1s called the penerat 
iſſue. And if a man complain of a private wrong, which 
the defendant denieth, and pleads no wrong nor diſleifin , 
and this being referred to the jury, it 1s likewiſe the y.. 
neral iſſue. Kitchin, fol. 225. See Dot. and Student, 
fol. 158. The ſpecial iſſue then muſt be that, where 
ſpecial matter being alleged by the defendant for his 
defence, both parties join thereupon, and fo go either to 
a demurrer, if it be gue/?io juris, or to trial by the jury, 
if it be que/tio fatti, 4 Hen. 8. 3. 18 Eliz. c, 12, 
Cowell. | 


1. Where the words iſſve, or heirs of the body, in a wil 
give an eſiate by purchaſe or deſcent. 


2. Where the words iſſue, or heirs of the body, in a 


deed give an eſtate by purchaſe or aeſcent ; and where the 
Jame words are only a deſcription of the perſon, 


3. 1n what caſes the general iſſue may be pleaded. 


1. There the words iſſue, or heirs of the body, in a will 
g1ve an eſtate by purchaſe or deſcent. _ | 

A. ſeiſed in lee of Black- Acre, Green- Acre, and White- 
Totes has iffue a ſon and two daughters, and deviſes 
Black- Acre to the ſon and his heirs, Green- Acre to the 
eldeſt daughter and her heirs, and Hhite-Acre to the 
youngeſt daughter and her heirs, and if any of his children 
die without ifſue of her body, then the other ſurviving 
{hall have totam il/am partem, &c. between them equally 
to be divided. AF. dies, the eldeſt daughter dies leaving 
iſſue, and then the ſon dies without iſſue, The words 
totam illam partem give only an eſtate for life. And per 
 Gawdy J. Though it was objected, that ſuch eſtate for life 
in the ſurviving youngeſt fiſter is drowned by deſcent of 


Accegularity, (/rregularitas) Diſorder. In the Canon 
Law it is taken for any impediment, which hinders a man 
from taking holy orders; as if he be baſe born, noto- 
riouſly defamed of any notable crime, maimed, or much 
deformed, or has conſented to procure another's death, 
and the like. | 
_ JFrrepleviable, or Arrepſeviſable, That neither may 
nor ought to be replevied or ſet at large upon ſureties, as 
the diſtreſs ſhall be zrrepleve/able. 13 Ed. 1. cap. 2. See 
Diftreſs. | | 

3rvine, A duty of exciſe granted to that town, 

Gere 2. 6.27» | 

Jrwel, (River), See Bivers. | 

Fſeland, Compoſition fiſh to be taken as uſual of ſub- 


: jeQs travelling into Ifzland, 5 El. c. 5. ſet. 5. Fiſhing 


veſſels not to proceed on their voyage to H/:/tmony and 
1/cland, till the 1oth of arch yearly, 15 Car. 2. c. 16. 

Finglas, /G/uten prſcium,) A kind of fiſh-glue or 
fiſh-gum brought from 1jeland, and thoſe parts, and uſcd 
in medicines, and by ſome in the adulterating of wines, 
but for that prohibited by a ſtatute made 12 Car. 2, 
cap. 25. | wo | 

Afle of Gly. See Gly. 

Ale of Jan. See JNan. 

J\le of Wight, See Wight. | 

ſue, (Exitus, from the French ſuer, i. emanare, 

It hath divers applications in the Common Law ; ſfome- 


| times being uſed for the children begotten between a man 


and his wife ; ſometimes for profit growing from amerci- 
aments or fines; 2nd ſometimes for profits of lands or 
tenements. JW. 2. 13 Ed. 1. cap. 39. Sometimes for 
that point of matter depending in ſuit, whereupon the 
parties join, and put their cauſe to the trial of the jury : 


| and yet in all thele it hath but one ſignification, which 


is an effect of a cauſe preceding, as the children are the 
effect of the marriage between the parents; the profits 
growing to the King or lord, from the puniſhment of 


the fee, ſo as now the eftate limited by the will is void; 
it may be anſwered, that though now upon the matter it 
be void, yet ab initio it was not ſoy for it became void by 
matter of later time, v:z. by deſcent of the fee-ſimple : 
for if one of the daughters had died without iſſue in the. 
life of the ſon, ſo as her land had come to the ſon and 
the other ſiſter, there is no coparcenary ; for the ſon has 
all the fee, and the moiety of the ſame is executed, and 
the other moiety expectant, and the fiſter has a moiety 
for life, and then the deviſe not void. And fer Shute }. 
[f both daughters had ſurvived the ſon, they ſhould have 
fee in Black-Acre, but not by the will, but by deſcent in 
coparcenary. 2 Le. 129. Mich. 29 Eliz, B. R. Hau- 
kins's caſe. | 
Deviſe of a term to A. for life, and after to the ifſue 
| of 4. and for want of iſſue of 4. to B. was adjudged 2 
good remainder to B. in B. R. lately, but reverſed it 
Cam. Scacc. and a difference taken between ſuch limitation 
to children, and to the iſſue; per Lord Keeper. 2 Chan. 
Caſcs 210. Mich, 27 Car. 2. in the caſe of Jarman v. 
Seymour, Cited as the caſe of Peers v. Reeves. 
A. deviſes a term to his wife, and after her deceaſe to 


[the heirs of her body, and for default, to F. 8. The 


[executor aflents to the legacy ; the wife dies without 
iſue; per Finch C. A. meant an intail to the wile 
which cannot be, becauſe then there ſhould be a perp*e- 
tuity of a term ; and though there be difference in words 
when land of freehold is deviſed to one for life, remain- 
der afterwards to his heirs mediately or immediately, and 
where a term is ſo deviſed ; the difference is in words, 
the teſtator's meaning 1s the ſame, and now eſtates, joil- 
tures and ſettlements are of long terms, and a {militude 
is between them, &c. Mich, 29 Car, 2. 2 Chan. Caſes 
236. Bray v. Bufjield. | t 
And after their deceaſe to their children, are words of 


purchaſe, becauſe they work by way of remainder, and 
; Carry but an eſtate for life ; for in law the word iſs of 
| | < 
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child imports no more. Fin. R. 280, in the caſe of word of purchaſe, yet there being a patticular eſtate for 
WWarman v. Seymour & al”, cites it as adjudged fo. 6 | life, during a particular term limited to A. the limitation 
| Rep. 16» Wild's caſe. wy -|,- 7-00 the heirs of his body afterwards on. that marriage, 
Ive in a will is as much as heirs of his body, yet | would carry it to all the children equally ; and the rather, | 
ſometimes it is a word of purchaſe; as if a deviſe be to | becauſe it was declared in the deed, that after A.'s death, 
a man for life, and after to bis iſſue, and to the heirs of | the truſtees ſhould execute eſtates to the perſon and per- 
ſuch iſſue, 3n ſuch caſe ifſue is a word of purchaſe ; the ſons reſpectively, that ſhould be intereſted, according to g 
' fame law of heir. Skin. 559. Mich. 6 W.& M. B.R. their reſpective ſhares therein z which ſhewed, that the 

'  jn caſe of Moor v. Parker. i children ſhould all take their ſeveral ſhares. 2 Vern, 
A. deviſed Jands to his ſecond ſon and his heirs for 23. Paſch. 16875, Ward v. Bradley. 

ever, and for want of ſuch heirs, then to the right heirs | 4. poſſeſſed of a term for years, ſettles it in truſt on 

of 4. 4. died, the ſecond died without ifſue, living the | marriage for himſelf for life, remainder to his wife for 

ldeſt ſon z adjudged, that the ſecond ſon had eſtate-tail, | life, remainder to the heirs of the body of the wife by 

and no more, becauſe the words (and for want of ſuch | the huſband ; A. dies, leaving B. a ſon ; per Somers C. 

heirs) are void in point of limitation, and import no | The cafe of Peacock v. Spooner, ſettled in Dom. proc. 

more than want of iſſue ; becauſe the ſecond ſon could | Nov. 1689, muſt govern this caſe. There the like 1i- 

never die without heirs ſo long as his brothers, or any | mitation was adjudged as words of purchaſe, and not of 

heirs of his father were living. Therefore the heir at limitation, and that on view of that precedent, his lord- 

Jaw in this caſe ſhall take by deſcent, and not by the | ſhip had lately decreed accordingly in a like caſe, and 

will. 1 Salk. 233. Trin. 12 W. 3. B. R, Nottingham v. | ſaid, it would be in vain to make a decree to be reverſed 
Cy : on an appeal, and therefore diſmiſſed the bill. Trin. 
Deviſe of lands to A. and B. in truſt for C. for life, | 1699, 2 Fern. R. 302. Dofforn v. Goodman and 

with power tO make leaſes, and after C.'s deceaſe in truſt | Bolt. | TE. | 

for the heirs made of the body of C. Cowper Ch. de- | At Common Law ifſue is not a word of limitation in 

creed only an eſtate for life to be conveyed to C. and to | deeds, 2 1n/?. 334. the'ſame law in caſes of an uſe ; for 

his firſt, &c. ſons in tail male. But Harcourt K. re-|if a teoffment 1s made to the uſe of F. S. and his iſſue 

verſed that decree, and decreed an eſtate-tail ; though he male, this doth not paſs an eſtate- tail. But in wills it is 

admitted that on marriage articles founded on the agree- | ſometimes a word of limitation, and ſometimes a word 

ment of parties, the huſband in ſuch caſe. might be only | of purchaſe, according as the teſtator's intention appears 

tenant for life; but in a will you muſt take the words| in the will, 8 Afed. 383. Paſch. 1 Geo. 2. Shaw. v. 

as you find theme Paſch. 1711. 2 Vern, 670. Baile v. | Weigh, _ 
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(man. | | In marriage articles there was a limitation to 4. for 
E- | | LE life without impeachment of waſte, and then to the uſe 
K-: 2. Where the words iſſue, or heirs of the body, in a deed | of the heirs male of the body of A. to be begotten, and 
= give an eftate by purchaſe or deſcent ; and where the ſame | of the heirs male of the body of ſuch heirs male, The 
EY Crd; are only a deſcription ef the perſon. | firſt words (heirs male) are only a deſcription of the per- 
WI Where the heir takes any thing which might have | ſons who are to take, v:z. to the heirs male of their bodies. 
BW veſted in the anceſtor, he ſhall be in by deſcent. Arg. | 44S. Tab. cites 5 Feb. 1719. Trevor v. Trevor, | 

Es 1 Rep. 98. Paſch. 21. Eliz. in Shelley's caſe. A. on the marriage of F. $. with 1. his niece ar- 


Ec The word heir does not ſerve for a name of purchaſe if | ticled, that for the better advancement of F. S. and his in- 
E he be not legal heir, nor the word iſſue. The word ſon tended wife, and the iſſue of the marriage he would at the 
Tt or daughter will; or reputed. So in caſe of feoffment | time of his death leave, deviſe or otherwiſe convey lands, 
E-> and will, though they are baſtards. Fen. 203. pl. 27. &c, of 30. a year to the heirs of the body of A. his niece }. 
I An uſe of a term for years to. huſband and wife, and | by her ſaid huſband, and to their heirs, provided, that if 
© after to their iſſue, they then having none, is all one, | there ſhould be more than one child, A. might diſpoſe 
> | as if limited to them and the heirs of their bodies, and | thereof to ſuch of the children as he ſhould think fit. A. 
* the iſſue takes nothing as a purchaſor ; per Lord Keeper. | died, living F. $. and AZ. who had ſeven children, and 
* Chan. Caſes 226. Mich. 27 Car. 2. Bullock v. Knight. demanded the 3o /. a year, with the arrears from A.'s 
A. poſſeſſed of a term for two thouſand years, in confi- | death, - It was objeCted, that this 30 /. a year being to 
deration of marriage, &c. with 4. demiſed to truſtees for | be left to the heirs of the body of 4. by F. 8. it could 
one thouſand ſeven hundred years part of the two thou- | not commence until 27's death ; (for nemo &ft heres wvi- 
ſand years, out of which one thouſand ſeven hundred | vertis) and that then all her children might be dead, or | 
years, a term of ninety-nine years was particularly 1i- | otherwiſe it was uncertain which would then be her heir q 
mitted to A. for life, and the remaining part of the one | of her body. But Ld. C. King ſaid, that the court of equity | 
thouſand ſeven hundred years was declared to be for a | has a greater latitude in conſtruion of articles than of 
= proviſion of A. and Ml. and their children, if A. and M7, | limitations of eſtates. And that here the words (heirs | 
=: or anyof their iflue ſhould ſo long live, remainder to the | of the body of the niece, by the huſband) ſhall be con- 
= heirs of the body of A. on Md. they both cied, leaving | ſtrued (children) and the rather, becauſe it is faid juſt 
iſſue three daughters, B. C. and D. C. and D. got an | afterwards, and to their heirs ; whereas if there be a ſon 
aſſignment of the whole term, and took adminiſtration to | of the marriage, it muſt be his heirs alone that muſt 
A. B. brought her bill. And the queſtion was, if ſhe | take ; and though in caſe of daughters only, the words 
ſhould have a third part with C. and D. And though it | (their heirs) had been proper, yet here are ſons, and it 
was inſiſted for them, that the truſt of the whole term | cannot be intended that the proviſion was for daughters 
= veſted in A. and was executed in him, and that the| only, when not fo exprefſed ; and the proviſo for prefe- 
3 daughters, though heirs of his body, could not take in rence of any of the children, ſhews, that all the children 
Ef this caſe; yet the Maſter of the Rolls conceived, that in| were to take, unleſs 4. ſhould make an appointment to 
regard, a particular term of ninety-nine years was taken | any one ; and the preamble being, that the iſſue ſhould 
Out of the one thouſand ſeven hundred, and particularly | be advanced as well as the huſband and wife, all the ifſue | | ; 
limited to A. that the truſt of the whole term, as to the one | born at A.'s death ought to take, and are intitled to the | = 
thouſand ſeven hundred years was not executed to A. and| arrears from that time, Hil 1725, 2 FWims's Rep. 341. 
cited the caſe of Oakes, v. Chaford, and Traherne v.| Thomas v. Bennet. wa 3-343 
Compton, and the caſe of Jarman v. Seymour, where, by 65g 155 
advice of judges, an alienation being to one for life ; and » In what caſes the gencral iſſue may be pleaded, 
then to her iſſue, it was held, that the iſſue took by pur- Ihe general iſſue may be pleaded by perſons aCting 
chaſe, and iſſue was not taken to be a word of limita-| under the 43 E{:z. concerning the poor, 45 Eliz. c. 2, 
tion to veſt the whole term in the mother, And yet in|/. 19. 21 ac. 1. c. 12. /. 3. 13 & 14 Car. 2, c. 12. 
legal underſtanding, ifſue is a word of limitation, and | /. 20 | 
Not of purchaſe 3 and therefore conceiveth that though in 
the principal caſe, the word (heirs) is not properly a| 


| Or on the act concerning bankrupts, x Fac. r, c. 15. 
. 16, Re 
| Or 
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F--.S.:-S 
Or the aQts concerning fiſhery, 1 Fac. 1. c. 23. /. 4 
| 9 Ann, c. 26. fe 10. 2 Geo. 2. c. 19. fe 16, 22 Geo. 2. 
c. 49. f. 20. 29 Geo. 2. 39. /.16, 33 Geo. 2. c. 27. 


| 


Or by peace officers, 7 Fac. 1. c. 5. 21 Fac. I. c 12. 
* Or in ſuits on penal ſtatutes, 21 Fac. 1. co 4. /- 4 5: 
To informations of intruſion after twenty years, 21 
Fac. 1. Cc: 14. þo I. 
Or againſt profane ſwearing, 21 Fac. I. c. 20. /. 2. 
T9 Ges. 2. c. 21. fe 11, 
Or by clerk of the market, &c. 16 Car. 1. c. 19. 
8 


_ Or by perfons executing exciſe laws, 12 Car. 2. c. 23: 
fc. 35-7 10 Fe. 4 6.21. 21.10 Ann. 0.20, /. 70. 

Or the laws of cuſtoms, 14 & 14 Car. 2. c. 11. /. 16. 
8 Geo. 1. c. 18, /: 26. 9 Geo. 1, c.21. fe 11. 9 Geo. 


2. G& 35. f« 35, 37: 


Or in aCtions againſt colleCtors of public money, 13 & | ſmall debts, 14 Geo. 2. c. 10. . 6. 22 Geo. 2. 47: 


14 Car. 2, C. 17. 


T1} 
| Or by thoſe aQting under the aCt concerning en 


8 Geo, 2. 013. fo 3» RIG 
| _ Or concerning. gaming, 1o Geo. 2. c. 28, /, 8, 0 
Geo. 2. C24. f. 22, | | OO. 
To aCtions tor diltreſs, 11 Geo. 2. c. 19. [c 21, 
Or the a& concerning ſpirituous liquois, or other ex. 
ciſe laws, 11 Geo. 2. c. 26. {. 3. 16 Geo. 2. c. 8. /.6 


24 Geo. 2. 40+ /. 30. 33 Geo. 2. c. 9. {. 20, 4 
2... 28. f. 16. 9. /+ 33 Geg, 


Or concerning gold and filver, 12 Geo. 2. c, 26, fe 23 


I5 Geo. 2. c. 20. f. 10. 22 Geo. 2. c. 3b. f.g, 1 
Geo. 2. 6 14s |. 15. 9 

Or county rates, 12 Geo, 2, c. 29. /. 24. 

Or concerning lotteries, 12 Geo. 2. c. 28. /. 19, 

Or concerning plantations, 12 Gez. 2. &c. 30, fe 14, 
24 Geo. 2. c. 51. f.g. 30 Geo. 2. c. 9. /. 16. 

Or by perſons acting under the acts for recovering 


ſe 17. 23 Geo. 2. c£.27. ſ. 3J- 23 Gee. 2. c. 33+ /« 18, 


Or perſons executing the aCt againſt importation of | 32 Geo. 2. c. 6. /. 5, 


cattle, 20 Car. 2. c. 7 f. 8. 32 Geo. 2, © 11. /. 2. 

Or for rebuilding London, 22 Car. 2. C. 11, 1. 83. | 

Or highways, 22 Car. 2. c. 12. ſ. 3. 3M. & M. 
fe. 1.2. fo 25+: 1 Ge0e 1.6 $2.-/« 13-5 Geo: Is C& 12. 
fe 6. 9 Geo. 2. c. 20. f. 18. 144Geo. 2. c. 42. |. 7. 
21 Geo. 2. c. 28: /. 5... 26 Geo. 2. £30. /- 23- 

Or the acts concerning drapery, 22 & 23 Car. 2. c 8. 


fe 16. 7 Ann. c. 13. /« q. 10 Ann. c. 16. /. 10. 11/. 


Geo. 1. c. 25: ſo 9g. 11 Geo.-1.' (24: f- 20. 11. Geo. 
2638.6... -:-: | 
Or the aEt concerning tobacco, 22 & 23 Car. 2. c. 26, 
4.8. 1 Geo Is 46. /. 5. MTS! 
Or for rebuilding Northampton, 27 Car. 2, Cc. 1. f. 11. 
Or concerning burials, zo Car, 2. /l. 1. c 3. f. 11. 
' Or the habeas corpus at, 31 Car, 2. c 2. f. 20. 
Or concerning wool, 1 7. & 1. 2. 1. c. 32. fe 10. 
. Or the aQts concerning deer ſtealers, 3 & 4 //. & M1. 
#8. 10. f. 8. 5 Geos I. c. 15. |. 3» | 
Or concerning orphans, 5 /. & 7. c. 10. /. 39. 21 
Geo. 2. c. 29. /}. 6. 
Or concerning ſquibs, 9 & 10 /F. 3. c. 7. /. 6. 


Or the act concerning the R:fſian company, 14. Geo, 2, 
| c.'.40./. 5g." : 

Or vagrants, 17 Gez. 2. c. 5. /. 54. 

Or for repairing pavements, &c. 17 Geo. 2. c. 29. [, 
40 31 Geo, 2. c. 17. f. 21, 33 Geo. 2. c. 30. |. 32, 
| Or for duty on glals, &c. 19 Geo. 2, c. 12. {. $2, 
| 'Or coals, 19 Geo. 2. c. 35. fe 24, 22 Geo. 2, c J7. 
. 2 | 


Or the duty on houſes, &c. 20 Geo. 2. c. 2. [. 69, 
Or b Joo dilcharged by general pardon, 20 Geo, 2, 
$2: «Os 
| Or thoſe ating under the aft concerning Indico, 21 
(eo. 2. c. 30. f.-18. | 

Or the act concerning the 4/7; ican company, 23 Ge, 2, 
Cc. Jl. f. 38. 25 Geo. 2. c. 40. /. 25. | 

By perſons aCting under the act of regulating the navi. 
gation of the Thames, 24 Geo. 2. c. 8. fl. 24. 

Or ſtamp duty, 29 Geo. 2. c. 12. /. 28. 29 Ge, 
: I3. /. 1l. 30 Ger, 2. £.19. fe 74. 32 G0.2. c 35, 
7 BON | | 
| Or the aCt concerning juries, 29 Geo. 2, c. 19. /. 4 


NR 


- 


Or the a&t concerning embezzelers of naval ſtores, o | Or the att for appointing conſtables in //7/fmin/ter, 29 


_ G& 10H. 3. co 41. þ- 5 


Or filk, 9 & 10 I. 3. c. 43. ſ. 11. 8 Geo. 1. c. 15, 
23 : -23 Get. 2. £20. /. 5, 26 Geo: 2. £21. 69. 
Or the act concerning beer and ate, 11 & 12 7. 3 


C. IS. F/ 8. 
Or watermen, 11& 12 //. 3. c.21. /. 11. 


(320. 2.0. 25. 1.19. | 
Or under the aCt for preventing the ſtealing iron, &, 
29 Geo. 2. &. 29. /. 10. | 
Oc concerning bridges, 29 Fes. 2. c. 40. [43% 41 
(eo. 2. C. 20. f. 8. 


| Or Militia act, 30 Geo. 2. c, 25. f. 12. & ſequent. 


Or for erecting workhouſe in Yorcefter, 2 Ann. c. 8. | _ Or for holding corn market at //e/tmin/ter, 31 Geo. 2, 


_ £. 34» 4 Geo. 2: 6. 25; f. 10, 


Or linen, 3 Ann. c. 8. f. 8. 29 Geo. 2. c. 15. fe 13.] 


32 Geo. 2. c. 32. f. 10. | 

Or for preventing fire, 6 Ann. c. 31. /. 6. 

Ofhcers of the navy and army may plead the general 
1Nue, &c. 10 Ann. c. 10. /. br. 


C25. 1.29: | h 
Or the a&t concerning bread, 31 Geo. 2. c. 29. /. 40, 


41. | | | 
Or the act concerning hay, 31 Geo. 2. c. 40. /. 19. 
Or the aCt laying duty on offices, &c. 31. Geo. 2. © 
22. f. 4lo 


Or perſons afting under malt tax, 1 Geo. 1, ft, 2.] Or concerning ballaſtage, Tc, 32 Geo. 2. © 16. et, 


6. 2.:- 16. See _/0q. | 

Or the act concerning coaches, 1 (Geo. 1. c. 57. +. 5. 
Or concerning buttons, &c. 4 Gece 1. 7. fe 7. 7 
Geo. 1. c. 12+ þ« 6. | 


Or concerning ſalt, 5 Geo, 1. c:|18. f. 27. 3 Geo. 2. 


it 
} 


C. 20. þo 24. 


þ..x3; | 
Or concerning butter, 8 Geo. 1. c. 27. /. 8. 


29. | 
Or concerning Turkey company, 32 Geo. 2, cap. 3+ 
fo: 18s | os 

N. B. Almoſt every aCt fo far as it relates to officers 
of juſtice, of cuſtoms and duties, &c. and thoſe acting 
under them, and highway, turnpike, and paving aQts, 


Or concerning Chelſea water-works, 8 Geo. 1. c. 26. | authorizes defendants ſued for any thing done under the 


reſpective aCts, to plead the general iſſue, and give the 
ſpecial matter in evidence. 


Or coffee, 10 Geo, x. c. 10. /. 44 18 Geo. 2. c. 26. Jſſue on fheiifſs, Are for negleAs - and defaults, by 


fc 15. 21 Geo. 2, c. 14. / 6. | 


Or gunpowder, 1 Geo. I. c. 23. f. 5, 4 Geo. 2. c. 


29. ſe 7. 15 Geo. 2. CG 32. f. 5 22 Geoe 2. c 38. 
|. 8. ; 


Or concerning inſurance, 11 Gee. 1. c. 30. /. 43- 
Or for repairing Norwich, 12 Geo. 1. C. 15. f. 15. 


amercement and fine to the King, levied out of the 
iſſues and profits of their lands; and double or treble 
iſſues may be laid on a ſheriff for not returning writs 
&c. but they may be taken off before eſtreated into the 
Exchequer by rule of court, on good reaſon ſhewn. 2 Lil. 
Abr. 89. Ifues ſhall be levied on jurors for non-appear- 


Or by thoſe acting under the act concerning dyers,.13| ance; though on reaſonable excufe proved by two Wit- 


G. 1. © 24. þo 7: | 

Or concerning Canterbury, 1 Geo. 2. ſt, 2. C. 20, 
ſ. 38. 
By party ſued on contraCt to induce creditors to bgn 
_ certificate. 5 Geo. 2. c. 3c /« 11, 


neſles, the Juſtices may diſcharge the iſſues. Stat. 35 H- 


8. cap. 6. vide 1 Keb. 47s. 


The ſheriff to be amerced if he anſwers not ſufficiently, 
St, Weſtm. 1, 3 Ed. 1. c. 45. | 
Ifſues to be delivered in the wardrobe, [bid  _ 
What 
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What things are iſſues to be diſtrained, St. J/e/m. 2. 
d. 1. Cc 39» | | 

13 es hall wot be levied till they are eſtreated, Sr, de 


1. levat. 29 Eds 1. fl. 1. c. 2. | 
er ifs loſt ſhall be diſcharged, I Jace I. Co 26. 


[/ 11. &c. 4 

See Eftreat, Juries. FA : 

FJtinerant, (ntinerans,) Travelling, or taking a jour- 
ney. Thoſe were anciently called 7u/{ices intinerant, who 
were ſent with a commiſſion into divers counties to hear 
ſach cauſes, ſpecially as were termed Pleas of the Crown, 
and the journeys themſelves were called ters. See 
Juſtices in Tyre. COON; 

Jubilee, Was firſt inſtituted by Bonrface Eighth in the 

ear 1300, who granted a plenary indulgence and remiſ- 
han of ſins to all thoſe who ſhould viſit the churches of 
St. Peter and St. Paul, at Rome in that year, and ftay 
there fifteen days ; and this he ordered to be obſerved, 
once in every hundred years, which Clement Sixth reduced 
to lifty years in the year 1350, and to be held upon the 
day of the circumciſion of our Saviour. Urban the Fourth, 
in the year 1389, reduced it to every thirty-three years, 
that being the age of our Saviour. And that every age 
might partake of this benefit, Szxtus the Sixth, anno 1475 
reduced it to every twenty-five years, 

One of our Kings, viz. Edward 2. cauſed his birth- 
day to be obſerved in the nature of a jubilee, when he 
was fifty years old, and not before or after : and this 
he did by releaſing priſoners; by pardoning all offences, 


except treaſons z and by making good laws, and granting | 


many privilegs to the people. And becauſe when a 

Jubilee was firlt inſtituted, it was ordered to be obſerved 

every hundred years ; therefore | | 
Jubilaeus, Signified afterwards a man one hundred 


years old, and likewiſe a poſſeſſion or preſcription for 


fifty years. Si ager non invenietur in ſcriptione in guiratur 
de ſenioribus, &c. Et fi ſub certo jubilzzo manſit, ſme vitu- 
eratione maneat in aternum., Du Freſne. 

Judaiſm, (Faudai/mus, ), The cuſtom, religion, or rites 
of the Jews : alſo the income heretofore accruing to the 


King from the Fews ; for we find in ſeveral charters, 


Fudaiſmum noſirum Anglia. Alſo the place or ſtreet 
where the Jes lived, as in” Hiftor, Coos. fo 152. And 
Vetus Fudaiſmus for the Old Fury in London. 'The word 
was often uſed by way of exception in old deeds; as 
Sciant, quod ego Rogerus de Morice ded: Willielmo Harding 
pro tribus marcis argenti, unum croftum habend de me & 
haredibus meis fibi & heredibus ejus, vel ejus aſſignatis & 
eorum haredibus cuicunque, quocunque vel quandocungque 
diftum croftum dare, vendere, legare, invadiare, vel aliquo 
modo efſignare - voluerint, in quocungue flatu fuerint, libere, 
quiete, integre, bene & in pace, excepta religione & Juda- 
iſmo, &c, /ine dat. The ſtatute de P mg 7 was made 
3 Ed. 1. at which Parliament the 

granted him pro expuljicne Fudeorum, 
 Tudaiſmus was anciently uſed for mortgage. Pro hac 
autem donatione dederunt mihi difti abbas & canonici ſex 
marcas ſterl. ad acquietandam terram preditiam de Juda- 
iſmo, in quo fuit impignerata per Rob. fratrem meum, &c. 
Ex magno Rot. Pipz, de anno 9 Ed. 2. 

Tudaiſmus is alſo taken for the manſion or dwelling- 
place of the Fews in any town ; as Wigorniam cepit & in- 
travit, & Judaiſmum everttt, Pillagon page 668. 
And it ſometimes ſignifies uſury : as, Empta fuit grangia, 
&c.. domus obligata in magnis debitis in Judaiſmo. Mon. 
1 tom. þ, 834. See Jew. 6 | 

Fudge, (Fr. juge, Lat. judex,) A perſon who is in- 
veſted with an authority to determine any cauſe or queſ- 


tion, real or perſonal. Fohnſ. The commiſſions of the 


Judges are bounded with this expreſs limitation, FaQuri 
quod ad juſflitiam pertinet ſecundum legem & conſuetudinem 
Angliz, The Fudge at his creation takes an oath that 
he ſhall indifferently miniſter juſtice to all them that ſhall 
have any ſuit or plea before him, and this he ſhall not 
forbear to do, though the King by his letters, or by 
Expreſs word of mouth, ſhould command the contrary, 
Sc. It is a maxim in the law, Aliquis non debet eſſe 
—_ in propria cauſa. King Henry the Fourth, when 
vis eldeſt ſon the Prince was by the Lord Chief Juſtice, 


Vo, I. NO gy, 


— 


ing had a fifteenth | 
See Herodii Dire#a, lib. 2, fol. 1440. 


1D 
for ſome great miſdemeanors, committed to prion, 
thanked God that he had a ſon of that obedience, and a 
Judge ſo impartial, and of ſuch undaunted courage : the 
ſtory is well known, and may be read at large both in 
Stow and Daniel, in vita H, 5. Forteſcue in his book 
de Laudibus Legum Anglie 5 3. ſpeaketh of a Judge, com- 
plaining of a judgment given againſt a gentlewoman of 
Saliſbury, who being accuſed by her own man without 
any other proof, for murdering her huſband, was there- 
upon condemned and burnt : the man, who accuſed her, 
being within a year convicted for the ſame offence, con- 
feſt, that his miſtrefs was altogether innocent of that cruel 
fact, But this Judge (as the ſame author adds) Sepius 
mihi faſſus eftl, quod nunquam in vita ſua animum ejus de 
hoc Farms purgaret., In 7 H. 4. the King demanded of 
Gaſcoigne Juſtice, if he ſaw one in his preſence kill F. S. 
and another (which was not culpable) ſhould be indicted 
of this before him, what he would do in this caſe ? To 
which he anſwered, that he ought to reſpite the judgment 
againſt him, and to relate the matter fully to the King 
to procure him a pardon ; for there he cannot acquit him, 
and give judgment according to his private knowledge. 


| But where they have a judicial knowledge, there they 


may and ought to give judgment according to that. See 
the like caſe determined by King Fames, in his diſputa. 
tions at Oxford. Rex Plat. p. 109, 113, 114, IIs. 
Plow. f. 83. Partridge again/t Strange, 


I. {n what caſes perſons may be judges in their own cauſe. 
2. Judges for what puniſhable. 


I. In what caſes perſons may be judges in their own cauſe. 

If a fine be levied to a Juſtice of Bank, he himſelf 
cannot. take the conuſance; for he cannot be his own 
judge. 8 H.&, 21. Br. Patents, pl. 15. cites S. C. 
per Martin. T | | | 

If a fine be levied by a Juſtice in Bank, his name ſhall 
not be in the fine. 11 H. 6. 49 6. S 

So if a fine be levied to a Juſtice of Bank, his name 
{hall not be in the fine ; becauſe he ſhall not be judge in 
his own cauſe, 11 F. 6. 49 6. | 

90 if a Juſtice of Bank be ſued in Bank, he cannot 
record it ; it ſhall be recorded by the other Juſtices. 11 
H. 6. 49. 6. 

So if a Juſtice of Bank ſues there, he cannot record it, 
but it ſhall be recorded by the other Juſtices, 11 . 6. 
49. b. | | 

*s the chief Juſtice of Bank be to ſue a writ there, the. 
writ ſhall not be in his name, but in the name of the 
ſecondary. 8 H.6. 19. 6. 

If an aCtion be ſued in Bank againſt all the Judges 
there ; in ſuch caſe for neceſſity they ſhall be their own 
judges. 8 ZH. 6. 19.6. | 

None may judge in his own cauſe, 8 7. 6. 19. b. 

—Arg. Bridgm. 


II, 12, for it is a manifeſt contradiction that a man can 
be agent and patient in the ſame thing, and what Lord 
Coke ſays in Dr. Banham's caſe is far from any extrava- 
gancy; for it is a very reaſonable and true ſaying, that if 
an aCt of Parliament ſhould ordain, that the ſame perſon 
ſhould be party and judge, or, as is the ſame thing, judge 
in his own cauſe, it would be a void at of parliament ; 
per Holt Ch. J. 12 Mod. 687. | 

This is a ground in the feudal law alſo, as appears in 
the PreleCtions of Weſenbech, cap. 17. fol. 401. | 

If the Lord Chancellor makes a decree to ſtrangers in 
a thing which concerns himſelf in intereſt, and for him- 
ſelf, it is void ; becauſe he canaot be a judge in his own 
cauſe. H. 11. Fac. in Chancery, between Sir Fohn Eger- 
ton, and the Lord Darby and Kelly, reſolved by the Lord 
Chancellor, Coke and Doderidge. 2 Rol. Abr. 93. 

If one of the Juſtices of B. or B. R. brings aCtion in 
his own court, and there recovers, this is a good judg- 
ment, though the judgment is given by the court and ſo 
by himſelf, but not by him alone. MH. 4. Ja. B. R. per 
curiam, in the bailies of Newcaſile's caſe» Ibid. 

So if one of the coroners brings his aCtion, and after 
the coroners give judgment upon the outlawry, it is not 


erroneous» 4. 4. Fa. B. R. in the ſaid caſe, per curiam. 
4 L If 


—_ —— — 


_elfemtially plzintift and judge ; 1 


7-V.-D, 

If a may brings an aQRion before the mayor, bailies, 
and {leward of a vill, and after the mayor_1s removed 
and the plaintiff is made mayor, and aſter he there re- 
covers, this judgment is not erroneous ; for the judgment 
is given by the count, and not by him albhne. H. 4 7. 
B. R. per cnriam, the bailiffs of Newco/lie's caſe, Ibid. 
 ”Fhis caſe is law, but not for the reaſons here given. 
' 1 Sel, 298. IFord v. Mayor, &c, of London -It 35 
plain this reaſon 1s a ſenfe\eſs one, but the true reaſon 1: 


"'to' be ſcen'in 2 2.4 40. If A. ſue in the court © 
mayor ant bailiffs, A. is made mayor, and it is not fait 


in the record, that he was made mayor, 'or it do not ap- 
pear in the'record that he was made mayor, there, 1f th 
def-udant do not come to the court below, and plead thi- 
erro; in fact; he ſhall never after aſſign it for error 3 but 


if he had picaded this efror 11 fact, and had been over- 


ruled in it, he might have a writ of error ; per Holt Ch } 
12 'M:d. 689. Hi'l. 13.17. 3. in caſe of City of Lrndon v. 


1E-4:d, S. P. becauſe he was noi fole judge; for the court 


_ was? held before the plaintiF,! who: was the mayor, and 


two -bailifs. and the recorder, and fo their act; per 
Bar kale, leQturer, D 220. mig. þ!. 14. cites {714 
4 H. 4. ret 39 TVillhford'v  Wiggan. | 

Action cannot be brought by mayor and commonalty 


'5n a court held before the mayor and'al{{rmen, for though 


the mayor be not ſole plaintiff, nor fol? Judge, yet 1s he 
r FHitjel J. 12 Mad. 
0:2 in cale of City of London v. Fo. - | 

' Error out of C. BP, "Ihe mayor of Lowion brought 
action on the caſe on a bye-Jeaw m.he thenff's coutt in 
Lond, and. had juigment ; the. defendant brings error 
in the huſtings according to the culiom of Lor:n, and 
was bound in a bond to the mayor to profecute it with 


 effeft. 'The mayor brought debt in_C. Þ, and writ of 


error now in Bi R. and the queſtion was, whether the 
defendant was obliged: to profecute'the writ of error in 
the Huſtings z the mayor being judge ot that court, and 


fo judge and party ; Holt © h. J. held the bond void But| 


Powell J. contra ; he agreed, that regularly a man cannot 
be judge and party 3 but in cafes of necelſity he may. As 
if a real action be brought 2gainit all the Judges of C. B 


it this caſe differs from that z for the Huſtings may bc 


held before fix aldermen without the mayor, and then ut 
ſhall bz intended that the-mayor was abſent, becauſe 1t 


does not appear of record, If the plainulF in his rep/1- 
cation had replied that the mayor gave the'Judgment, | 
i:o1'd have keen of another opinion, and it does not ap- 
pear that the mayor is a necellary part of the court, 
Peitis and Giuld were of the (fame opinion, that' the 
wit of error was well brought, and ſo the bond goo 
ant the judgment given thereon in C.'B. afhrmed, 14 
At:d. 164 The Mayor -5f Lonon v0 Weacrenth. | 
"Treſpaſs for tiking ob a bag of pepper ; the-deſendant 
nilified as ſervant to the mayor and! commonalty of 


/ 52451 for wharſage due to them by the cuiltom of Zon- 


An, and that the plaintiff refuſed to pay it. The plain- 
til} ſaid, that the cuſtom does not extend to him, be- 
cruſe he is a freeman of the city, and ought not to pay 
t9 which the defendant replied, that the 


whartao? ; 
Oi] 


cutom extends to him as well-as to all ſtrangers ; and 


'n101 this i{ſee was taken 3 and the queſtion was, if writ 
{hall iTue to the mayor and aldermen to certify the cuſtom 
by the mouth of the recorder, as 1s uſua], or that it 
ihould be tried fer pais. (And upon long debate, and 
a1ciment, it was reſo.ved, that the trial ſhould not b- 
Ly the month of the recorder, becauſe he was to certify 
what the mayor and aldermen required him, and they are 
7-\?/ti2s, and the cauſe is their own ; whereupon the trial 
{11}{ be fer pairs Reſolved al'o, that the v-nire facra; 
{123/þ not 1Tue'tto the ſheriffs of London nor iddleſer ;; 
cauſe the tiials there are by the freemen ; but it ſhall 
b, to the covnty adjoining, vis. to the ſheriff of Surry, 
Mod. 871. 'Frin. 12 7a. Jay v. Savage. 

The -a:lmiral, in his patent, has granted to him bona 
& tar); reſolved by all the: Judges, that the goods of 


ny 


? 
pirates pa's by this grant; and not piratical goods, In 
tl !s caſe the admiral ought to ſue at Common Law, and 


- 


2 111 the admiralty court. Jen, 325. pl. 49, 


+JigY 1D 


Judgment given by a Judge, who is party in the 7, 
with another, and ſo entered of record. 1s erior, ajch wy 
everal other Judpges fit there, and vive judgment "Ras, 
judge who is patty+ ' Jerk. 90. pl, 74. + oY 
| Where a Juvge has an intereſt, fate E Nor his 7, 
Puty can determine a cauſe, or fit” in bs 3 and. F, "Rh 
loes, a Prohibition lies. Afi. 20 Car. 2. Hard <. 
Br aoks ve Earl of Rivers. *90F 

Mayor and aldermen of Zonden may ſet a fine («; , 
:n1ing the office of ſheriff by a ſreemin, though th, - 
10 have it themſelves. Pent. 180. BI 23 & 24 egy 
B. R. in Harw-od's caſe, cites Edjtwick v. Lan ham. 3 
| In ſeveral caſes the parties may try their own juriſgje. 
tion, as in the caſe of the Chancelior. of Cambridge. (2; 
Comb, 68;: Mich: 3 Jac. 2B R; 5 
'A' biſhop tves for a penſion betore his own commi.rs. 
and, a lord betore his ſteward ; and, good.  Cruny. | £1 
Trin. 1 W.& 0M. BR. | of. 

Mayor and commonalty of ' Londen may limit Pena 
of bye-lJaw- tc themlclves, bit they cannot be tuci { 
'he mayor's court, unleſs the mayor could be {og 
and the court hell before: the at./ermen. 1. 84/4. 5 
2 March 1501. IPod v. Mayor of Loni, proba 
A Juaſtice of peace was ſurvey-1 of the bi-hways, 2g 
2 matter concerning his office coming in qu2iton, at the 
ielhons, he joined in making the order, ati. his name 
was put to the caption. Per Holt Ch. J. it ought not 
to be. '2 Saik. 607, Hill. 3 Ain, B. R Fung, 
Tuthing's cafe. © en Es 


} 


ltieg 
rn 


2. Tudges for what puniſhable, | 

A Juſtice caunot, rafe a record, nor embezzle it, ng; 
fle an inditment which is not found, nor Live [tvs 
ment of death where the law docs not give it; but ii Ne 
Hoes this, it 1s miſp: ifion ; andhe ſhall Joſe his ollice, and 


ſhall mak- fine for mifprifion ; but it is not telony. By, 


Fudges, þ'..33- cites 2 R. 3. 9. | 

No action. on the cafe. will lie againft a Judpe for what 
he does as a Judge. Arg. 2 Kel. R. 199. cites 26 Cix, 
and'27 Af; '93-.- PO nes pe | 

A Judge ignorantly condemns a man to death for fe. 
tony, when it 1s not felony, in a manor court, which has 
the franchiſe ot infangthiet 3 ſor this offence the Juige 
ſhall be fined and impriſoned, and loſe his office; and 
the I: rd ſhall lofe his franchiſe. Theſe points were re- 
folved in the Star-chamber, by an aſſembly of ali' the 
Judges there, by' the command of King R. 3. Jeuk. 
162. pl. 7. Wig: Cone On Ne 

Where Judges are limited to the ſubje&- matter of their 
iuriſdiction, and they exceed” the 1 mits of their Jurifdice 
tion, aQtion lies againſt them ; per Powell JT. 2 Lum, 
1565. Mich, 4 W.& I. cites' Hard, 489%. Teny v, 
T_T ESC IND 

If plea to the juriſdiction of an. inferior court be f- 
fered as it ought to be before impariance, and upon vath, 
al! proceedings after ſhall be void, and the Judge and of- 
ficer ſhall be liable to ation. Per Powell ]J. 2'Lutw. 
1 567; cites Stat, FF. 1. 25. : Fn 

Judge is not anſweravle to the King, or the party, 
for miſtakes or errors of his' judgment, in a matter of 
which he has jurifditibn. I Saik. 297. Tri. 12 1) 3. 
B. R. Greemnvilt v. Bu well,” kD 

All miſdemeanors of judicial officers are a contempt of 
the court of B. R.' 1 Sath. 201, Paſch. 1 Ann. B. R. 
Ahag: EEE Rf 4,91 TRrrt ME ; ; 
"Arnong the laws of King Edear is this, viz Fudex, qui 
'muitum Judicium judicabit aliiut, det Rroi exx's, Nift 
jurare audeat, quod rett us julicare nejcivit.” Decem feripe 
tores' Anglicant 872. 1. % 1 he ſame among the Jaws of 
Canute. Ibid. 924. I, 2. ' adds, that Et d:ghitaten: fue 
legalitatts ſemper amittat, i non' ea nedinat erga Regem, 
freut 61 pernutt'tur, In Dbnel or | abaiths rour [ts f 
mon juret, gurd | miſius nſctvit Chronicon Johannis 
Brompton." Se 14 Vin. Abr. ti, Judges. 

*3 tivgec. In Cheſhire to be judger of a town 1s t0 
ſerve at the lord's court on the jury, Leice/ter's' Anttqe 
fel. 302. Bo 


Judgment, 


4 
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Judgment, ( Judicium) \quaſi Juris Giftin Is' the .opi=. 


nion of the Judges ſo called, and is the very voice and: 


| &nal doom of the law.; and therefore is'always taken! Tor 


anqueſtionable truth. Phe /ancient 'words of (guatrent 


are very fgviffeant, WIZ; Gonfiter atum oft: fer ceerianm, £10 
becauſe j#-17ment is oyought, to! be- given by :the>coutty: 


upon eval Jeration  oÞ2the':record . before; them ;: atd cif 
every judgment" there” otwght: to. be' three perſons,:: viz." 
12or, revs © judex : of. judgments ſome be :fmal; and 
ſome not final. See Co. onLitt. 'f.' 39% and (Oe þ Rep: 
ruins 3308 _ ealt. Dong: ont EDogotigg thew 
. (IIFLS 4 98 iT 03-8154 -00- SRr3-16! 
Is Statutes concerning fudmdnte," $3538 4! \ Fg, 4 
2. When judgments, are to be ; ſigned, and, entered. Toy hin 


12. For what cone Judgments are ſet eos Ws #004 
1685151 
L. Statutes concerning jud: ments. 


Stats 14 FE: 441.3 WE-: + 3 Up cap. 'S. At. exery pa dw 


ſhall be: choſenc an prelate, ty arcarls,' and 1wo bagbns. 1! « be. 4,71» [ihers $:41l be: paid' BY hap lai, - bo | every 


which thaik have commiitian+ dof; rhe;iKing tor: bearwbypes 
tition covplaints of delays of judgment tor! grievances. 
done to them 3 and they .thatl have power to: cauſe: to 
come before them at //2/1n:1yfer,. or etewhere, [the te- 
nor. of cecords and proceftes. o; .ftch Judgments delayed, 
and co cauſe the Juſtices to come before\thiem to! hear the 
reatoas 9t ſuch delays:;:iand- the; Chancellon, [ii mdatifrer, 
the Juftices! 01 :he:one Bench and of the'other,, and other 
of the King's: counſel, ſuch as: they ſhall; think. con ve- 
nient, {hail proceed to:juiigmentz and, tthe* tenor of. the 
record, rogether with the-judyment; {hall be iremanded 


| betore. he Juſtices before whom the plea dididepend ; and 


they ſhall gtve judgment accorcing to the ſame record; 
and in caſe the dithcuity be to. your: that 1t may. not: welt 
be determined. without affent of parkiament, the ſaid tenor 
ſhall be b:ought by the ſaid; prelate, earlss. and barons; 
until the next parliament, and there jhall be. a final ac- 
cord taken wit Judgment ought to be given;- and : by | 
advice of the {id prelatgs, earls, and barons, be. it or» 
dained to increaie:the' number ot ;the officers when. need 
wy Ap and to diminuh in the jame manner. ,. un, fv 
4 H. 4; cap.i23: Alter judgment: given, jdt the 

_ ag the ing: the | parties aud aHheir heirs ſhall, be 
thereat in peace, until the juuigment to be .unJonc by atr 
taint or error, as hath been ui=d. opt ap © an 0 
Stat. 29 Car 2;1cap;- 3+: ſofa: rar Any Judge or -oltcer 
of. his )ajeſty's courts at: /Az/tzn/ter, that hall ſign. any 
judgmints, ſhall without..fee-- ſet, down the day of bg 
month and (year upon; the; paper-hooks, docket, or recon | 
which-be ſhall fign 3. which day abi the imonthy; &c..thall 
be allo, entered: upvnzth2! margin ofthe rolls'c < !; +. 14193 
: Sect. 15. Suca judgmentsg as ; agairilt purchaſors 1 for 
valuable. contderatioin: at ;lands;:;thatl, in: eonfideration of 
law, be-judgments ;oply: from; Fuch, time, as ithey, ſhulli be 
Hgeds48 and hail ogt, relate, £0phe, fir oy, of; the,term, 
Stat. 4 & 5 7/ ill. & Mar. cap. 20. ka. 2. The 
clerk cf the c:J9ixns of the: Common, Pleas, evefy clerk 
ot the dopgets of ig Ringh bench; andthe, muſtef of 
the othte of pleg&-1ethie: Exglegquer; -thall it every: &n/irs 
term, put! 1hie, an ajphaberical dagger, : by; tha;detendants 
J2Me3,, a Particular of: ail judzments tor .debt, by confel- 
Jr004 191; fupr infotm1 Mas, or-nhil-dicit, entered in tie Jaid 
relpeAive.courts:o! the econ of L{Naiy Precedings,!xtich 


lit contaith they names; of ithe;: plaingtits, thhe- names of |- 
the{detgmjents, the1r3 places: ;of - abode,,,. Bake, «rates; or { 


prote(Ron (I any. tuch, be. iu; the; record),x and, the febt, das ; 
M7, and Coits recovered; and in what county, cty,.or, 
town the actions! were laid, and, the numbgr-roll ; anc 
oO) clerk oh. the Judgmerits, A and every, finer. Clerk of * 
th: Common Fleas avd. t$t0g's Bench, {hail ; dring to the 
clerks of ng Cogpets; tigies.:of the, juigments by "thee! 
entered. of;ihe {aid term of Ot - y 177 Milk upþga, virdicts, 
writs of inquiry, demurrer, and 'xvety. other judginent 
ſor debt; or damages 145 «dipreſaid;; 'and;:the. clerk of ithe! 


Ju” zinents, ang; every. other glerk of thet Exchequer, ſhall! 
bring to. the maſter oi thz office of pleas the like note of 


all ju! gnczvts hy them, entered of the ſaid term as afore-' 


wid and the reſpeCive oflicers and cleiks of the faid | 


Ga JJUrD 


courts Andie, before'tke laſt day "of every Mii: 


paclmas terin, make the !1ike. dopget, containing! all ſuch 
Judgments of the terms of Fafter and Yrimiy then lalk 
"Jan ;-and thall-likewiſe. hetore the laſt day of every HH: 
ary term; make the like dopoet, containing alÞfuch judg- 
ments of thecterm' of St. A7ichael then latt palt ; and the 
fard doygets!ſhall:he kept in! books in parchment in the 
reſpective offices;.. to be tcarciea by a!l perfons, paying to 
the ofhcers tor every terns ſearch for: 'Judgments againit 
«ay One: periongu gd. and no more / upon pain that every 
Jerk: betore mentyoned-firall; tor every term in which he 


q:tzall gegleet: his duty in the premiſes, forteit- 100 /. one 


imoicty to the party aggrieved, and the other wciety td 
him who ſhall ive tor the: org: in any. of EY Majetlties 
courts at J/e/tminytere> "| 


$2. 3. No jadgment, 'nor. Joni as aforefabdy ſhall 


qaitect any lands as to. purchaters. or mortgagees; or have 


any piefercnce againtt heirs, executors, or adininiitrators 
in-thetr, adminiſtration, ., ' 


jo the ſaid judgments to- be TLereds OVer ard! above the 
tees naw duc; 4d. 
; 1$e#: 5. ; This a&t ſhall continue one year, | 
| Made perpheual by 7 IL. Je 6ps 36: SEC CULT. 
144 | 
| Dc Wi 9:1 Jodrthin are h Sad dn tntered.. 
tiFqur/@vs attertherplaintift's atiorney. doth bring the 
\mofien i into, the court, if the rae for judgment is. out, hes 
may. enter pudgment [tor his: client by the courte of the» 
'court,: Mich, 22:Gar. -B. Ry except 'the (lc tendant do! 
hen, -or before: move: tometking to the' court in arreſt 
and-itay of judgment; but no judgment upon a''ve edach” 
90ught to be —_ until a rule giv 4 and GN rule out. 
'2 L:\P. KR: 9 

' VWhen a Beach oli 18 - plimbed, and a - paper- book 
| mide up, 1t- the ,ticfendam's attorney doth not recury it 
'to the; plaintizt's' atto:ney-within four days-after he re- 
'ceives it, together with his hand to the Joining  ot-the 
Huey and the money, tor, the, entering of the iſſue on 


' his: part, jodgment miay: ber entered ;againit him by the 


plaintyfi's attorney by. default, : Gafehs: aGg0t B by 2 
Ls P. $R6KT105%! 2p th hath my 

It a'verdict be given after the: term, alttionph by. ads 
journment, no-jpaigatent can be:ginet vpn tht verdict, 


,not. he in, the wacation- time, tor the juagrientiis the act 
ob the;court, andthe court fits.not but 1n term; and until 
there 1s a return-gt; the popizn at the day in bavk, 10 war- 
raritable judgment can he givet.. + LOP, RA 

After verdict it was moved, in arrcftcef jitilgment; that 
there): was a mth:trialy; hich was? aiterwards heid well 
evoualta {bat vetorgithe court had delivered their opinions 
one. of. +be)plintiezc Kd gy at was prayed no:wihitinde 
ing, that judgimneiut might'be entered, were being no de- 
tault in, the plainiitts, bur delay: by: act of the court, 
and that {it was within the ;ſtatute ' of Car. 2. that the 
deayh ; of; : the.pariy betweew vordigtand judgnunt ſrould 
nat abate:;the actiong ands that: tt! ws. in the dilcretion of 
the-/courty; whether: to. take , notzce» of the death in this 
cale or. Mor 5: \49T ; ; ths ﬆcfendang : has; no day in Cuurt to 
plead, here being\tio continuances entered after the :e- 
turn of the po/ſeu ; and cited 1 Le, 187, 75's ca/e, ind 
Lat. ,92« iid” the' court: were of, opinions that - Jjudgme :nt 
9ught: to- be: entered, and there bing no _contnvancys, 
4t{ may; the; entered as/jf. immediately upon the 1e:urm of 
the pefteas ; Vents got, 'Trin. 2\Gar. 2. B. R. of iſp. and 


| 7 «c&/ani-v. /Aayars; Fc: of, Berwick, 


A Judgment to bind the goods may be Guned; er the 
defendant's deatd, noiwuiltaniing the itatute of frauds 


and- peijuries z- becauſg tnat ftatute., was. made, ny, to 
help purchaſers. | 2 L. P.: Re 147+.cuyeb $4 A: Face 2% 
By Ro fre: ieton Ve fatfen... 

la an actian,:un the caſe: brought. againſt the ſheriff 
for, a, return ,of nulla bona upon a fiert facias; although 
] judgment was Ggned .aiter_the-tefle of 'the writ! of fieri 
facias, and both the judgment and fiers factas were of 
Hilary. term, but the judgment not ſigned uni 44h 
afterwards, yet it was heid good; andthe cyuit decinred 


that they would not make any uſe'ot the day of bgning 
| BR = 
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of the judgment, but only to relieve purchaſvrs as the | 
ſtatute intended. 2 £. P. R. 118. cites Hil. 2 & 3; 


Fac. 2. Stamper v. Kinſey. 
If the plaintifF will not bring his poffea mto the court 


| | according to the rules of the court, that the defendant 


may have time to ſpeak in arreſt of judgment, the court 


will ſtay the judgment unti] the plaintiff ſhall move for 


judgment 3 which he cannot do without bringing his 
po/tea into court, and giving notice thereof to the defen- 
dant's attorney ;z and he may thank himſelf for this trou- 
ble and delay, by not bringing in of his po/ea as he ought 
to have done ; the like law is in caſe of a writ of inquiry. 
a L. P. R. 115. 

Upon a writ of inquiry, either on demurrer or judg- 
ment by default, executed the laſt day of the term, the 
plaintiff may enter p04 the 5th day after, and not 
before. 1 Salk. 399. Trin. 5 W.& M. Clerk v. Row- 
land. | 

After rule entered, judgment fhall be ſigned on the 8th 
day after incluſively in Hilary and Trinity term. 12 
Mod. 40. Paſch. 5 W.& M. Anon. | 

Indictment for a miſdemeanor was tried three days 
before the end of the term, and judgment entered the 
ſame term, ſo that defendant had not four days to move 
in arreſt of judgment. 'Fhe queſtion was, whether this 
entry was regular, and whether it ſhould not have been 
ſtayed till the term following? And per Holt Ch. J. If 
there are four days and more between the trial and the 
end of the term, judgment ought not to be entered within 


| the four Gays; but if the di/tringas is returnable within 


the term, and the party is tried within two or three days 
before the end of the term, the judgment ſhall be entered 
that term, though there are not four days to move in arreſt 
of judgment ; and fo he ſaid it was ſettled in the cafe of 
Knox v. Levar, upon conference between Scropgs Ch. }. 
and Sir H/illiam Zones Attorney-general, contrary to the 


_ report of dir Samuel Aflrey. 1 Salk. 77. Paſch, 11 W. 3. 


B, R. Anon. | 
By the ancient rules of the court, the judgments of one 


term ought to be entered on the roll before the eſfoin day 


of the next term; and the late act of parliament for 
docketting of judgments was only in imitation of the an- 
cient courſe 1n aid of it ; per Holt Ch. J. 6 Mod. 184. 
Trin. 3 Ann. B. R, in the caſe of Herring v. Croker, 
The plaintiff, by a ſpecial injunCtion out of Chancery, 


was reſtrained from figning judgment near twelve months| 


after rule given to plead ; he may, after ſuch injunEtion 


diſſolved, gn judgment without giving a new rule to 


plead. Notes of Caſes in C. B, 156. Mich, 6 Ges. 2. 
Theedham v. Tackſon. ; 

Though no appearance be aCtually entered, yet if de- 
fendant's attorney undertakes'to appear, it is ſufficient to 
ſupport the judgment. Notes of Caſes im C. B. 156. 
Alich. 6 Geo. 2. Theedham v. Jackſon. 

If defendant demands oyer of an indenture, which is 
given, the defendant has the fame time to plead after de- 
claration 1s verified 
oyer demanded ; and therefore judgment being figned 
the next day after oyer given, and the oyer having been 
demanded two days before the rule for pleading was out, 
the judgment was ſet aſide, Notes of Caſes in C. B. 156. 
Mich, 6 Geo. 2. Theedbam v, Jackſon. | 

T1 he capras was returnable the 27th of Oober laſt, and 
judgment ſigned November 7th following ; it was moved 
to ſet aſide the judgment as ſigned the 12th day after the 
return of the writ, which was one day too ſoon, the de- 
fendant having, by the late aCt of parliament, eight days 
to appear after the return of the writ, and by the prac- 
tice of the court, four days afterwards to plead, and the 
court made a rule to ſhew cauſe; thereupon it was ſhewed 


for. cauſe, that the declaration was leſt in the office de 


bene eſſe (purſuant to the rule of court made in- Michael- 
mas term, 3 Geo. 2.) on the third of November, and no- 
tice thereof that day ſerved upon defendant, and a rule to 
plead given the ſame day ; and on the 7th of November, 
defendant not having appeared, plaintiff, upon the uſual 
alhdavit, entered an appearance for him ; and afterwards, 
the ſame day, ſigned judgment, which the court held to 
be regular, and difcharged the former rule. Notes in 


9g 


the oyer, as he had at the time of | 
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C. B. 167. Hil, 7 Geo. 2. Charlton v. Handiey 164 
another. | | | 
| The writ was returnable tres Mich. and an appearance 
entered by the plaintiff. The declaration was left in the 
office November the gth, and rule to plead then given, 
notice of the declaration filed was ſerved upon the defen.. 
dant November 11, defendant moved laſt term to ſet aſide 
the judgment, and obtained a rule to ſhew cauſe, which 
was made 'abfolute upon hearing counſel on both ſides, 
The declaration not being delivered de bene eſſe, was only 
well delivered from the time of the notice ; and before 
that time no rule to plead could be given, Notes in C, B, 
172. Hil. 8 Geo. 2. Grey v. Saunders, | 

Aﬀter rule to plead expired, defendant obtained and 
ſerved a Judge's ſummons for time to plead. Plaintiff 
attorney, notwithſtanding the ſummons, figned judg- 
ment ; defendant moved to ſet afide the judgment, and 
on ſhewing cauſe, the court held the judgment to be 
regular. ſummons for time, after rule to plead ex- 
ired, is not 2 ſuperſedeas or (tay of proceedings. The 
Fades was impoſed upon ; he would not have granted the 
ſummons, had he known the rule was out. The judg. 
ment is regular, but was ſet afide on payment of coſts, 
pleading the general iſfue, and taking ſhort notice of 
trial. Notes in C. B. 182, 183. Trin. 10 & 11 Ges. 2, 
Ottiwell v. D' Aeth. | 

Declaration was delivered with blanks, and rule to 


— 


and defendant at the ſame time demanded oyer of the 
bond. 'The 27th, at eight in the evening, oyer was 
given, and plea demanded, and the 20th judgment was 
Ggned, which was held irregular, and ſet aſide, Defen- 
dant ought to have the ſame time. to plead after oyer 
' given as remained unexpired of the rule to plead at the 
time of oyer demanded. Notes in C. B. 183. Mit, 
11 Geo. 2. Simpſon v. Datfield. | 
It was moved for leave to enter judgment upon an old 
| warrant of attorney, upon an affidavit that the defendant, 
who reſided at Famaica, was living and in good health, 
| and had been ſeen and converſed with there by the perſon 
' who made the affidavit, on the 13th of September laſt, 


{ rived at London the 15th of Famuary following. The 
' motion was granted. Notes in C. B. 187. Hil, 11 Ge. 2. 
| Roundell v. Powell, SES 

In waſte, plaintiff gave a common rule to plead, and at 
the expiration thereof, without- giving a peremptory rule, 
ſigned judgment ; defendant moved to ſet the judgment 
afide, infilting that a-peremptory rule ought to have been 
given- as in a real action ; and of this opinion were the 
court; the place waſted, as well as damages, being to 
be recovered in the aCtion by the ſtatute of Glouc. cap. 5. 
In mixed aQtions a peremptory rule 1s neceffary, as well 


| ſet aſide without coſts. Notes in C. B. 192, 193. Trin. 
13 Geo, 2. Fentworth v. Huſller. | 


3. For what cauſes judgments are ſet aſide. Ls 

falomens was given in debt upon a bond apainſt an 
executor in C., B., and upon error brought in B. R. errors 
were aſſigned ; and becauſe upon the record it did not 
appear that the monies are yet payable, rule was given to 
reverſe the judgment, nif, &c. and-the counfel of the 
defendant in error faid, he could not maintain the judg- 


client's expedition, who intended to bring a new-aCtion, 
by which it was reverſed abſolutely. 2 Saund. tob, 108. 
Paſch. 22 Car. 2. Holdipp v. Otway. 
| A feme covert, who lived by herſelf, and aQted 3s 4 
feme ſole, gave a warrant of attorney to confeſs a judg- 
ment, &c, and afterwards moved to ſet afide the judg* 
ment, becauſe ſhe was covert ; but the court would not 
relieve her, but put her to a writ of error. x Salk, 400 
Mich. 10 W. 3. B. R. Anon. 

Upon payment of coſts, the court will ſet aſide 2 


hath not loſt a trial; and ſo is the common courſe in 
C. B. 1 Salk. 402. Mich. 3 Ann, B. R. Sifted 
FRE 


Stat- 


plead given Over 24. - 'The 26th blanks were filled up, 


| He failed from Famaica very ſoon - afterwards, and ar- | 


as in real aCtions (except _— and the judgment was - 


' ment, and therefore prayed the reverſal of it for his 


judgment, though it be regularly entered, if the plaintiff 
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Stat. 5 Geo. c. 13. enafts, That where a verdict ſhall 
be given in any action in any court of record in England 

Wales the judgment ſhall not be ſt:yed for any defect 
in form or ſubſtance 110 any part of the proceedings. | 
Baynes moved to ſet aſide the judgment, upon an aſh- 
erg” a demand of oyer of the bond on the 29th of 
May (being the ſame day whereon a plea was demanded), 
and of che ſervice of Mr. Juſtice Forteſcue's ſummons the 
ſame day of oyer, and time to plead. Darnel, for plaintiff, 


oppoſes the motion, and produced an affidavit that oyer | 


was not demanded, nor ſummons ſcrved, till after the 
rule for pleading was out 3 but the court refuſed to mak? 
any rule. Notes in C.- Bo 161, Trin. b & 7 Geo. 2: 
Firr ance v. Brignal. Rey | 4 

A motion was made againſt judgment for plaintiff upon 


| the iſſue of nul el record, The cafe was, plaintiff had 


miſtaken commorancy in his declaration z defendant had 
1-14ed in abatement, and annexed afſhdavit of the truth 


of this plea 3 plaintiff brought a new aCtion, and the de- | 


ſondant pleaded the former aCtion depending ; upon which 
plaintiff of his own head, without leave of the court, 


entered a nd capiat fer breve, The officers were aſked 


' their opinions, who all agreed it to be the cuſtom and 


practice, .and the court ailowed it; but when ancther 


queſtion arole, whether the plaintiff could have made 
| ſuch an entry, in caſe the firft plea had not been in abate- 


ment; Borrett and Thompſon ſaid, It Was. confincd to 
abatements 3 bur Cz#e thought it might be in all caſes ; 
the court ſaid, it was impoſſible to be ſo, and held it 
confined to abatements. Notes in C. B, 188, 189. Paſch. 
11 Gee, 2. Oſborne v. Haddeck. F | 

The defendant's attorney left a note at the houſe of the 
plaintiff's attorney on a double penny ſtamp, in this man- 
ner, 92. I plead mil debet, your's, &:c. and the plaintiff's 
attorney, without fending notice to the defendant's attor- 
ney, that he expeCted a plea in form, Hgned judgment ; 
and upon a motion to fet the judgment alide, it was held 
to be regular, and the nope. aforeſaid ro be no plea. Pleas 
delivered to attornies muſt be drawn up in the ſame man- 
ner as to be left in the office. Notes in C. B. 159. Mich. 
6 Gea. 22 Martyn, qui tam v, Skinner. _ 


It was moved to ſet aſide a judgment ſigned for want | 


of a plea, upon an affidavit of the delivery of a plea to 
the plaintiff's attorney in due time, which was a plea of 
an outlawry againſt the plaintiff in B. R. pleaded in bar, 
but not ſub pede /igilli, In defence of the motion it was 
inſiſted, that the outlawry not being pleaded /ub pede [e- 
filli, plaintiff was not bound to accept it, and therefore 
might regularly fgn judgment, and cited 1 Salt. 217. 
Carthew 220. "They ordered it to be moved again ; and 
when the motion came on the ſecond time, it was argued, 
that the plea being pleaded in bar, and not as a dilatory, 
differs it from the caſe quoted on the other fide, and 
quoted Czihe's Infl, 128. 1 Lutw. 40. 2 Med. 267. 
Aikzns and Bayle, It was replied, the Lord Ch. J. Holt's 


words, in Carithew and Salke/d, go both to pleas in bar | 


and abatement, where the outlawry is in another court; 
per cur, Sir I. Jillypole's caſe, in Cro. Car. Robinſon 
213. 2 F'ent. 282. quoted (are of) pleas in bar, not di- 
latory ; plaintiff cannot take upon him to judge of the 
plea in bar; he ſhould apply to the court, or demur ; 
rule mate to ſet aſide the judgment. Netes in C, B. 160. 
Triin, 6 & 75 Geo. 2, Panter v. Coppin. IG 

A rule to plead was given in Trinity term laſt ; and 
cetendant obtained time, by Mr. Juſtice Reeves's order, to 
plead till the firſt day of this term; and for want of a 
pier, the plaintiff ſigned judgment of this term, without 
giving a new rule to plead ; which the court held to be 
regular, the rule to plead, given laſt term, being enlarged 
by the Judge's order to the firſt day of this term. Notes 
in C, B. 165. Mich. 5 Geo. 2. Taylr v. Slocomb. 

The writ was returnable the firſt return of this term ; 
Vhereto defendant appeared by his attorney, and plaintiff, 
un Yorkſhire, gave a rule to plead, and, after demanding a 
plea, ſigned judgment for want thereof in four days; 
defendant moyed to ſet aſide the judgment: and the 
queſtion before the court was, whether in this caſe the 
defendant ſhould have four or eight days to plead? And 


the court held, that purſuant to the rule of court made| 


Vor. II. N 97. 


was held irregular, and ſet aſide, 
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in icha:lmas term, third of his preſent Majeſty, in all 
caſes upon wiits returnab!e the firſt or ſecond return of 
any vio it the plaintitF doth not declare in -London or 
Middleſex, or me defendant lives about twenty miles from 
Londin, the defendant hath eight days time to plead, and 
therefore ſet aſide the judgment, Notes in C. B. 165. 
Mich. 7 Geo. 2. Lazenty v. Bradey, 

Defendant pleaded a tender, but brought no money 
into court ; he gave a rule to reply, and for want of a 
rep'ication 6igned a no pros plaintiff looked upon the 
plea as a nullity, the money not being brought into 
court, and higned judgment after the nx pros obtained, 
and now moved to fet aſide the nn pros. The defendant 
moved to ſet afide the judgment, inſilling that the plain- 
tiff could not regularly ſign judgment till-the mon pros 
was ſet aſide; and of that opinion was Sir Gezrge Cooke, 
but the two other prothonatories reported the practice 
contrary ; and the court was of opinion, that the non 
pros not being rightly obtained, plaintiff might proceed 
in the ſame manner, as he might have done in caſe of 
fuch nz pros was not ſigned 3 and conſequently the judg- 
ment 1s regular, and aruſt land ; and the non pros being 
Irregular, muſt be ſet aſide, Notes in C. B. 179. Mich. 
g Geo. 2, Pray v. Both, 

After defendant procured time to plead by a Judpe's 

order, pleading an iſfluable plea, he pleaded a tender as to 
part, and no a{/nn?/7t as to the reſidue. Plaintiff looked 
vpon the plea as a _nullity, and ſigned judgment, It was 
urged, that plaintilf had taken the plea out of the office, 
which was an acceptance of it ; but per r*, the plea is a 
nullity, and the judgment is regular, Notes in C. B, 
I80. Mich, 10 Geo. 2, Lane v. Smith. 
_ Stiliingfleet, agent for T//orral, plaintilt's attorney, gave 
Irimet, defendant's agent, time to plead ; after which 
FLorral comes to town himſelf, calls upon /ilmet for a 
plea, and for want thereof figns judgment before the 
time given by Stilling fleet was expired; this judgment 
All matters of this 
ſort are to be tranſacted by the agents in town, and not 
by country attornies. Netes in C. B. 187. 11 Geo. 2. 
Wallace v. WWillington, | 

Defendant pleaded by attorney of another court, and 
plaintiff, looking upon the plea as a nullity, Fgned judg- 
ment, which was held to be regular ; and the rule to ſhew. 
cauſe why the judgment ſhould not be ſet aſide was diſ- 
charged. N%ztes in C. B. 192. Paſch. 12 Geo. 2. Turner 
v. Williams, See 14 Vin. Abr. tit. Fudgment. 

Judgm:ots in criminal caſes, Are of two kinds; I. 
Such as are fixed and ſtated, and always the ſame for the 
ſame ſpecies of crimes. 2. Such as are difcretionary and 
variable, according to the different circumſtances of each . 
caſe. 2 Hawk, P. C. 444. 

Judgment in high-treaſon againſt a man, not relating 
to the coin, 3 [n/. 210. 2 Hawk. P. C. p. 443. 

In high-treaſon relating to the coin, 2 Hawk. P.C, 


« 444. | 
In petit-treaſon, 3 [n/?. 211. 2 Haw. P.C. p. 443- 
Againſt a woman for high-treaſon or petit-treaſon, 3 
Inſl. 211. 2 Hawk. P. C. þ. 443. 
Againſt a man or woman for felony, 3 n/?. 211. 2 
Hawk. P. C. þ. 444- | 
Judgment of pain forte & dure, 3 Inſt, 217. 2 Hawk. 


|P. C. p. 444- 


Judgment in premunire, 3 Inſt, 218. 2 Hawk. P. C. 


P- 444- 


In miſprifion of high-treaſon, 3 1n/?. 218, 2 Hawk. 
P. C. þ. 445: ; | 

In miſpriſion of petit-treaſon, 1 Hal. P. C. 375. 

For drawing a ſword on a Judge, or ſtriking a perſon 


.in the preſence of a King's higher courts, 3 {n/t. 218. 


:t Hawk, P.C. p. 57. 2 Hawk. P. C. þ. 445- | 
For ſtriking and drawing blood in the King's palace, 
3 Inſt. 218. 1 Hawk. P. C. p. 57. 2 Hawk, P. C. 
f For reſcuing a priſoner from any of the King's higher. 
courts, 1 Hawk. P. C. þ. 57. : 
For making an affray in the palace-yard near the ſaid 
courts, 1 Hawk, P.C. þ. 57. 
For forgery on the ſtatutes, 1 Hawk. P, C. p. 184 
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For perjury on the ſtatutes, 1 Hawk. P. C. p. 177- 

For conſpiracy at the ſuit of the King, 3 {n/?. p. 222. 
1 Hawk. P.C. p. 193. 

Upon acquittal, 3 /n/t. p. 214. 2 Hawk. P. C. 
f+ 445+ as OT az 

Upon pleading pardon, 2 Hawk. P. C. p. 445: 

Upon pleading a releaſe to an appeal, and in other 
caſes of the like nature, 2 Hawk, P. C. p. 445+ 


| 


Of the death of a man per infortunium, _3 Init. p. 220. 


2 Hawk. P. C. p. 380, 442. 

Of the death of a man /e defendendo, 3 Inſt. p. 220. 
2 Hawk. P. C. p. 380, 442. 

Of the death of a man that offereth to rob, &c. 
Hawk, P. C. þ. 220, 


2 


For perjury at Common Law, 2 Hawk. P. C. p. 445. 


For forgery at Common Law, 2 Hawk. P. C. þ. 445. 

Contempts again{t the King's courts, 1 Hawk. P. C. 
P- $T+ 

For petit larceny, 3 I1n/t. p. 218. 2 Hawk. P, C. 
Þ: 445+ | 

For theft-bote, 3 1n/t. p. 218. 

Conſpiracy at the ſuit of the party, 1 
fp. 193. 2 Hawk. P.C. þ. 445+ 

In libel, 1 Hawk. P. C. p. 196. . 

Groſs cheats, 2 Hawk. P. C. þ. 445. 

Keeping a bawdy-houſe, 2 Hawk.” P. C. þ. 445. 

Bribing witneſſes to ſtifle their evidence, 2 Hawk. P. 
C. Þ. 445: : So TO 

For other offences of the like nature againſt the firſt 
principles of natural juſtice aad common honeſty, 2 
Trawk. 3.4; $4458 | | | 

In appeal, when the defendant joining battle is van- 
Quithed in the held, 3 [n/?. p. 212+ | 

In attaint in civil cauſes only, 3 [n/f. 222, 

Of a corrupt Judge, 3 [n/?. 224. 

Of outlawry, 2 Hawk. P. C. p. 446. 3 Inft. 214. 

Of abjuration, 2 Hawk. P. C. 446. 3 ſnft. p. 216, 

Pillory, tumbrell, and trebutchet, 3 {uft. 219. | 


W here the court may award a tranſportation, or to the 


houſe of correction, 2 Hawk, P. C. þ. 446. 

In what caſes the defendant muſt be in court when 
judgment given, 2 Hawk, P.C. p. 446. | 

$1udgment or Crial by the holy croſs, Was a trial 
in eccleſiaſtical cauſes, in uſe long ſince among the 
Saxins. vee Creſſy's Church Hijtcry, fol. g6o. 

JPuvicatozes terrarum, Are perſons in the county pa- 
Jatine of Chefter, who on a writ of error out of Chan- 
cery are to conſider of the judgment given there, and 
reform it; and if they do not, and it be found erroneous, 
they forſeit 100 /. to the King by the cuſtom. Dyer 348, 
Fenk, Cent. 71. 

Audices fiiruics; So Polydore Virgil calls Empſen and 
Dudley, who were employed by Hen. 7. for taking the 
beneſit of penal ſtatutes, and were put to death by Hen. 
8; See'Lord Herb. H: 8. fol. 5,-0-:-- 

Yudictal deciſions, opinions, or determinations, as far 
as they refer to the laws of this kingdom, are for the mat- 
ter of them of three kinds. 1ſt, "They are either ſuch as 

have their reaſons ſingly in the laws and cuſtoms of this 
| kingdom ; as who ſhall ſucceed as heir to the anceſtor ; 

what is the ceremony requiſite for pailing a freehold ; 
; what eſtate, and how much the wife {hall have for her 
dower ; and many ſuch matters, wherein the ancient 
and exprefled laws of the kingdom give an expreſs deci- 
ſion, and the Judge ſeems only the inſtrument to pro- 
nounce it ; and in thoſe things the law or cuſtom of the 
realm is the only rule and meaſure to judge by, and in 
reference to thoſe matters, the deciſion of courts are the 
conſervatories and evidences of thoſe laws. Or, 2dly, 
They are ſuch deciſions, as by way of deduQtion and 11- 
lation upon thoſe laws are formed or deduced; as for the 
purpoſe, whether of an eſtate thus or thus limited the 
wife ſhall be endowed? whether if thus or thus limited, 
the heir may be barred? and infinite more of the hike 
complicated queſtions. And herein the rule of deciſion 
is, firſt, the Common Law and cuſtom of the realm, 
which is the great /ub/tratum that is to be maintained ; 
and then authorities of decifions of former times in the 
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fame or the like caſes; and then the reaſon of the thirs 
itſelf. 3dly, Or they are ſuch as ſeem to have no othe 

guide but the common reaſon of the thing, unleſs th 
ſame point has been formerly decided, as in the expoſ; 
tion of the intention of clauſes in deeds, wills, covenants, 
Tc. where the very ſenſe of the words, and their poſi. 
tions and relations, give a rational account of the mean- 
ing of the parties, and in ſuch caſes the Judge does much 
better herein, than what a bare grave grammarian or 
—__ or other prudent men could ; for in many cafes 
there have been former reſolutions, either in point, or 
agreeing in reaſon or analogy with the caſe in queſtion; 
or perhaps alſo the clauſe to be expounded is mingled 
with ſome term or clauſes that require the knowledge of 
the law to help out with the conſtruction or expoſition : 
both which do often happen in the ſame caſe, and there. 
fore it requires the knowledge of the law to render ang 
expound ſuch clauſes and ſentences; and doubtleſs 4 
good common Jawyer 1s the beſt expoſitor of ſuch clauſe 
&c. Hale's Hiſt. Com. Law 68, 69. cites Plowden 122 
to 130, I40, Wc, 

An extra-judicial opinion given in or out of court, is 
no more than the prolatum or ſaying of him who gives it; 
nor can be taken for his opinion, unleſs every thing 
ſpoken at pleaſure muſt paſs as the ſpeaker's opinion, 
Vaugh. 382. Mich. 25 Car. 2. C. B. in caſe of Bele 
al. v. Horton. | 
| So an opinion given in court, if not neceſſary to the 
judgment given of record, but that it might have been 
as well given, if no ſuch, or a contrary opinion had been 
broached, is no judicial opinion, nor more than a gratis 
diflum. Tbid. But an opinion, though erroneous, con- 
cluding to the judgment, is a judicial opinion, becaute 
delivered under the ſanction of a Judge's oath upon deli. 
beration, which aſſures that it is, or was when delivered, 
the opinion of the deliverer. Jbid. | 
Judictum Det, The judgment of God; ſo our an- 
ceſtors called thoſe now prohibited trials of ordeal, and 
its ſeveral kinds, 87 /e ſuper defendere non paſſer judicio 
Dei, /ſcilicet, agua vel ferro, fieret de e9 juſlitia. Leges 
Edw. Conf. cap. 16. See Spelman's Gloſſary on this word, 
and Dr. Brady in his Gleſſary at the end of his Introdud, 
to Eng. Hiftory, See Suthdoze. Es 

Jig, A watery place, according to Domeſday, 

Fugulatoz, A cut-throat, or murderer. Statutum 
ft preterea' ut nullus occultus jugylator, guales murderers 
appeilant Angli, de cetero chartam de regia gratia obtinerct. 
Thom. Walſingham, p. 343. | | | 

Jugum terrae, A yoke of land, in Domeſday, contains 
half a plow-land, viz. Odo tenet de epiſcops unum jugum 
terre, & eft dimid. carucate.. So allo 1 1u/t. fol. 5. a. 
So in Domeſday, Unum jugum de ora, & unum jugum de 
here; 1. e. the rent of a yoke of land, and another yoke 
of land to plough. Gale 760, 
4uncare, To iftrew ruſhes, as was of old the cuſtom of 
accommodating the parcchial church, and the very bed- 
chamber of princes, Terre in Aileſbury tenentur fer 
ſervitium inveniendi domino Regi cum venerit apud Aileſbury 
in aflate ſlramen ad leftum ſuum & preter hoc herbam ad 
juncandam cameram ſuam. Pat. 14. Ed. 1. 

Juncaria, or {oncaria, (from juncus, the Latin word 
fora ruſh;) is a ſoil or place where ruſhes grow. C%. 
on Litt. fol. 5. Cum piſcariis, turbarits, juncariis, £9 com- 
munibus paſluris ad meſſuagium pradietum pertin. Pat. © 
Ed. 3. p. I. m. 25. 

FJuncum junta, 
Pe 99 PT ge Bn 

{ura regalia. See Fegalia, | 

Jurats, (Furati, mentioned in ſtat. 2 & 3 Ed. 6. 
cap. 30. as the mayor and jurats of Maidſtone, Rye, Wine 
chelſea, Tenterdin, &c,) Are in the nature of aldermen, 
for government of their ſeveral corporations ; and the 
name is taken from the French, where (among others) 
there are Major & jurati Sueſſenſes, &c. See Choppin 
Doman Fran. lib. 3. tit. 20. ſet?. Il. page 530- 
Zerſey hath a bailiff and twelve jurats, or ſworn afliſtants, 
to govern the iſland. Cam. Romney- Marſh 1s incorporate 


A meaſure of falt, 2 Mon. Avgs 


of one bailiff, twenty-four jurats, and the commonalty 


thereof, 


, | 
F ok 
dat. 23 Feb. Mt 4. See Hip of 
ing and Draining, fol. 34» . | Farats are allo 
_—_— taken for juries, as in 13 Ed. 1. c. 26. Cx 
Juridical days, ( Dies juridict,) Days on. which the 
Jaw is adminiſtered, days in court. See Dies. 
Juriſdiction, ( Furiſaictio,) Is an authority of power 
'ven which a man hath to do juſtice in cauſes of com- 
int made before him, of which there are two kinds : 
= one which a man hath by reaſon of his fee, and by 
erin thereof does right in all plaints concerning the 
hands of his fee: the other 1s a Juriſdifion given by the 
ur ce to a bailiff; which diviſion we have in the Cu/7u- 
my of Normandy, caps 2. which 1s not unapt for the prac- 
ent our commonwealth ; for by him whom they call a 
half we may underſtand all that have commiſſion from 
the prince to give judgment in any cauſe, vee vir Ed- 
award Coke's Proemium to his 4. Inſt. : The civilians di- 
vide juriſdiftionem into 1mperium & juriſdictionem, & 
imperium in merum & mixtum. Cowell, See Court, 
eri urts, 7; 
Irs Nrrom, Is a writ which lies for the incumbent, 
whole predeceflor hath alienated his lands and tenements. 
The divers uſes whereof ſee in Fitz. Nat. Brev. fol. 48. 
By ſtat. 14. Ed. 3+ c. 17. parſons, vicars, and wardens 
of chapels ſhall have their writs of Juris utrum of tene- 
ments annexed or given perpetually in alms to vicarages 
or chapels, and recover by other writs in their caſe as 
arſons of churches or prebends. 


thereof, by charter, 


ious houſe. — U! patet per jurnale hoc anno ut patet 
E - precdictum jurnale. Parch, Antiq. þ. 571. . From the 
French jovr, a day z whettce journey was at firſt properly 
but one day's travel. And our ploughmen now uſe the 
word in a ſtrict and original ſenſe ; for they call one day's 
travel or work at plough, a journey or journe. Hence a 
journeyman is one who works by the day, &c. Cywell, 
elit. 1727» ” E ; 
Jucnedum, A journey, or one day's travelling. —— 
well, edit. 1727. | | — 
ark ( Garter, ) One of thoſe twenty-four or twelve 
men, which are ſworn to declare a truth upon ſuch evi- 
dence as ſhall be given them touching the matter in queſ- 
tion. Cowell, edit. 1727. See Jury. TR 
Jury, (Jurata,) May be derived from the Latin ju- 
rare, to ſwear, and ſignifies either twenty-four or twelve 
men, {worn to enquire of the matter of fact, and declare 
the truth upon fuch eviaence as ſhall be delivered to 
them, touching the matter in queſtion. * And obſerve, 
that in England there are three ſorts of trials, viz, one 
by parliament, another by battle, and the third by aſliſe 
or jury. Smith de Rep. Ang. lib. 2. cap. 5, 6, 7. Of 
the two former read him, and ſee Bart!:, Combat, and 
Parliament. The trial by aſhſe (be the aCtion civil or 
criminal, public or private, perſonal or real), 1s referred 
for the faCt to a jury, and as they find it, 10 pafſeth the 
judgment ; and the great favour that by this the King 
ſhews to his ſubjeQs, more than the Princes of other 
nations, you may read in Glanvil, lib. 2. cap. 7. where 
be calls it, Regale beneficium clementis principis de conſilto 
procerum populis indultum, quo vite hominum & ſlatus inte- 
gritati tam ſalubriter conſulitur, ut in jure, quod quis 1 
libero ſali tenemento paſſidet, retinends, duelli caſum decli- 
nare p«ſſont hamines ambiguum, &c, This jury is not only 
uſed in circuits of Juſtices errant, but alſo in other courts 
and matters of office, as if the eſcheator make inquilition 
11 any thing touching his office, he doth ir by: jury or 
inqueſt, It the coroner enquire how a ſubject found 
dead came to his end, he uſeth an inqueſt. The Juſtices 
of peace in their quarter-ſeſſions, the ſheriff in his county 
and turn, the bailiff of a hundred, the ſteward of a court 
Icet or court baron, if they enquire of any offence, or 
decide any cauſe between party and party, they do it in 
the ſame manner : ſo that where it is ſaid, all things are 
triable by parliament, battle, or aſſiſe, aſliſe in this place 
1s taken for a jury or inqueſt, impanelled upon any cauſe 
in a court where this kind of trial is uſed ; and though 
it be commonly ſuppoſed that this cuſtom of ending and 
deciding cauſes proceeded from the Saxons and Britons, 
was of favour permitted to us by the Conqueror, yet 
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we find by the Grand Culumary of Normandy, ap. 24. _ 
that this courſe was likewiſe uſed ini that country, for 
aſtiſe is in that chapter defined to be an aſſembly Bio 
men, with the bailiff, in a place certain, at a tithe aſ- 
igned forty days before, whereby juſtice may be done in 
cauſes heard in that court ; of this cuſtom alſo, and thoſe 
knights of Normandy, Johannes Taber maketh mention in 
the Rubrick of the title De Militari Teflamento, in In/litut. 
This jury, though it appertains to moſt courts of the 
Common Law, yet it is moſt notorious in the half-year 
courts of the Juſtices errant, commonly called the Great 
Aſſes ; and in the quarter-ſeſſions, and in them it is moſt 
ordinarily called a jury, and that in civil cauſes ; whereas 
in other courts it is termed oftner an inqueſt, and in the 
court baron, a Jury of the homage: in the general aſliſe, 
there are uſually many juries, becauſe there are ſtore of 
cauſes, both civil and criminal, commonly to be tried ; 
whereof one is called The grand jury, and the reſt Petit 
juries, whereof it ſeemeth there ſhould be one for every 
hundred. Lamb, Eirenarch. lib. 4. cap. 3. pag. 384. 
The grand jury conſiſts ordinarily of twenty-four grave 
{ubſtantial gentlemen, or ſome of the better ſort of yeo- 
men, choſen indifferently by the ſheriff out of the whole 
ſhire, to conſider of all bills of indiftment preferred to the 
court, which they do either approve by writing upon 
them b:l/a vera, or diſallow by indorſing ignoramus : 
ſuch as they do approve, if they touch life and death, are 


farther referred to another 7ury to be conſidered of, becauſe 
Jurnale, 'The journal or diary of accounts in a rehi- | 


the caſe is of ſuch importance; but others of lightcr 
moment are, upon their allowance, without more work, 
fined by the Bench, except the party traverſe the indict- 
ment, or challenge it for inſufficiency, or remove the 
cauſe to a higher court by certiorari; in which two for- 
mer caſes it is referred to another jury, and in the latter 
tranſmitted to a higher court. Lamb. Eir. lib. 4. cap. 7. 
And preſently upon the allowance of this bill by the grand 
inqueit, a man 1s faid to be indicted ; ſuch as they dif- 
allow are delivered to the Bench, by whom they are 
forthwith cancelled or torn, The petit jury conſiſts of 
twelve men, impannelled as well upon criminal as upon 
civil cauſes : thoſe that paſs upon offences of life and 
death, do bring in their” verdict either Guilty or Not 
guilty ; whereupon the priſoner, if he be found guilty, 1s 
ſaid to be convicted, and ſo afterwards receiveth his Judg- 
ment and condemnation, or otherwiſe is acquitted, and 
ſet free. Of this read Forte/cue, cap. 47. Thoſe that 
paſs upon civil cauſes real, are al', or ſo many as can 
conveniently be had, of the fame hundred, where the 
land or tenement in queſtion doth lie, being four at leaſt, 
and they upon due examination bring in their verdict 
either for the demandant or tenant. Of this alſo ſee 
Forteſcue, cap. 25, 26. According to which, judgment 
paſſeth afterward in the court, where the cauſe began : 
and the reaſon hereof is, becauſe theſe Juſtices of aſliſe 
are in this caſe, for the eaſe of the country only, to make 
the verdiCt of the jury by virtue of the writ called ni/ 
prius, and fo return it to the court where the cauſe 1s 
depending. See Nt prius, and Lambard, in his Expli- 
cation of Saxon Words, verbo Centuria ; his words are theſe, 
In fingults centuris comitia ſunto, atque liber@ conditionis viri 
duodent etate ſuperiores, una cum prepoſito ſacra tenentes, 
Juranto, ſe ade virum aliguem innacentem haud condemna-._ 
turos, ſontemve abſoluturas. See alſo the Cu/lomary of Nor- 
mandy, cap. 69. See Twelve men, and Lambard's Firen. 
lib. 4. cap. 3- pag. 384. Mr. Sheringham, in his De An- 
glorum Gentis Origine, derives the origin of our jury from 
a great antiquity : Qued autem Wodenus (Aſgardiz Rex) 
drcitur duadecim regni proceres fibi aſſumpſiſſe, itſdemgue juriſ- 
dicend: in populum provinciam dediſſe, hinc forte illa nunquam 
apud nos ſatis laudanda conſuetudo invaluit, qua duodecim 
Juratis viris, quos patrio ſermone a jury tdcirco Vocamus, 
tota juris decernendi & litium expediendi pateſtas conceſſa eſt, 
p- 272. 'This trial by jury was ancient] called Dug- 
decim wvirale judicium. We read it likewiſe in the laws 
of King Athelred, made by him at Wantage, a town in 
Berkſhire, viz. Habeantur placita in ſingulis wapentakiis ut 
exeunt ſeniores duadecim Thayni & prepoſitus cum eis jurent 
ſuper ſanfuarium quod es dabatur in manus, quad neminem 
innacentem velint accuſare vel noxtum concelare. lt is true, 


| 


this 
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of the [ury: but the jury themſelves in ſome cales arc 
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RY ſeem to intend the number of the Judges, and not | 


Judges, that is, they are Judges of the fat, and the Judge 
is bound to give ſentence according to their verdict of the 
fact. . Cowell, edit. 1727. | | : 

The trial per pais, or by a jury of one's country, 15 
juſtly eſteemed one of the chiefeſt excellencics of our con- 
ſlicution ; for what greater ſecurity can any. perſon have 
in his life, liberty, or eſtate, than to be ſure of not being 
divelted of, or injured in any of theſe, without the 
ſenſe and verdict of twelve honeſt and impartial men of 
his neighbourhood? Hence we find the Common Law 
herein confirmed by Magna Charta, cap. 29. Nullus liber 
heamo capiatur, &c. PForteſc. de Laud. Leg. Ang. cap. 25. 
Co. Lit. 155. Co. Preface to 3d and 8th Report. 

Likewiſe the authority of this trial, and its being pe- 
culiar to us, have been taken notice of, as matters which 
reflet honour on our conſtitution ; for though there were 
anciently ſeveral other methods of trial, ſuch as by battle, 
ordeal, &c. yet have they, from the inconveniencies at- 
tending them, been laid afide ; and this alone cultivated 
and improved, as the beſt method of inveſtigating truth, 
Syelms. Glofſ. verba Furata. Glan. lib. 2, cap. 7. 


I. Statutes concerning juries. NY 

2. IV ho are exempted from ſerving on juries. 

3. Of the ſeveral kinds of juries, and jury proceſs ; and 
manner of compelling a jury to appear. 


4. By whom the jury proceſſes are to be executed, and the 
jury convened ; in what time ſuch proceſſes, and what number 
of jurors are to be returned, | 


5. In what caſes. and in what manner ſpecial juries are 
appointed. | | 


6. For what miſdemeanors jurors are puniſhable, 


I. Statutes toncerning juries, 

Stat. Marleber. 52 Hen. 3. cap. 14. Concerning char- 
ters of exemption, and liberties, that the purchaſers ſhall 
not be impanelled in aſliſes, juries, and inqueſts, if their 
oaths be fo requiſite that without them juſtice cannot 
be miniſtered, as in great aſliſes, perambulations, and in 
deeds where they be named for witneſfles, or in attaints, 
and in other caſes like, they ſhall be compelled to ſwear, 
ſaving to them at another time their exemption, | 

Stat. J/e/im. 2. 13 Edw. 1. cop. 38. In one aſliſe no 
more ſhall be ſummoned than twenty-four; and old men 
above ſeventy years, and ſuch as be ſick at the time of 
the ſummons, or not dwelling in that country, ſhall not 
be put in juries or petty aſlifes ; and if ſuch ailifes and 
Juries be taken out of the ſhire, none ſhall pas in them 
but thoſe that may diſpend 405. yearly at leaſt, except 
ſuch as be witneſſes in writings ; neither ſhall this ſtatute 
extend to great aſliſes ; and it the ſheriff or bailiffs offend 


in any point of this ſtatute, and thereupon be convict, | 


damages ſhall be awarded to the parties grieved, and 
they ſhall nevertheleſs be amerced to the King; and 
Juſtices aſſigned to take aſliſes ſhall have power to hear 


_ plaints as to the articles in this ſtatute, 


Stat. 21 Ed. 1. ſtat. 1, No ſheriff or bailiff ſhall put 


In any recognizance that ſhall paſs out of their proper 


bailiwicks, except they have lands to the yearly value 
of 100 s. at leaſt. And this ſtatute ſhall not reſtrain 
the laſt ſtatute of /Ye/tmin/ter, cap. 38. ſo that within the 
county before Juſtices of the King, aſſigned to the taking 
of inqueſts or other recognizances, none ſhall be impa- 
nelled except he have lands to the yearly value of 40s. 


_ and likewiſe ſaving that before Juſtices errant, and alſo in 


Cities, boroughs, and other market-towns, it ſhall be done 
as it hath been accuſtomed. : 
Stat. 28 Edw. 1. tat. 3. cap. 9g. No ſheriff nor bai- 


1:iff ſhall impanel 1n juries too many perſons, nor other- 


wiſe than is ordained by the ſtatute, and they ſhall put 


in the jury ſuch as be next neighbours, moſt ſufficient 
and leaſt ſuſpicious; and he that otherwiſe doth, and is 
attainted thereupon, ſhall pay the plaintiff his damages 


double, and be grievoully amerced to the King. 
| 6 


ms _— 
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Stat, 33 £4. 1. flat. 44 Of inqueſts to be taken 
wherein the King is party, notwithſtanding it be alledgeq 
that the jurors, or ſome of them, be not indifferent for 
the King, yet ſuch inqueſts ſhall not remain untaken 
for that cauſe ; but if they that ſue for the King wi 
challenge any of thoſe jurors, they ſhall aſſign a cay 
and the truth of the challenge ſhall be enquired of, 

Stat. 5 Ed. 3. cap. 10. If any juror in aſfliſes, jus 
ries, or inqueſts, taken of the one party or the other, ang 
be thereof attainted, he ſhall not be put in any alliles, 
juries, or inqueſts, and nevertheleſs he ſhall be com- 
manded to priſon, and farther ranſomed at the King 
will; and the Juſtices before whom ſuch afliſes, &c, thaj 
paſs, ſhall have power to enquire and determine accord. 
ing to this ſtatute. 

Stat. 25 Edw. 3. flat. 5. cap. 3. No indiQtor ſhall 
be put in inqueſts upon the deliverances of the indicees 
of felony or treſpaſſes, if he be challenged for the ſame 


le, 


cauſe, 


Stat. 34 Edw. 3. cap. 4. Panels ſhail be made of the 
next people not ſuſpected nor procured ; and the ſheriffs, 
coroners, and other miniſters, which do againſt the ſame, 
ſhall be puniſhed, before the Juſtices take the inqueſt, ac- 
cording to their treſpaſs, as well againſt the King as 
againlt the party, — 

Stat, 34 Edw. 3. cap. 8, In every plea whereof the 
inqueſt or afſiſe doth paſs, if any of the parties will ſue 
againſt any of the jurors, that they have taken of his 
adverſary, or of him, ſor their verdi&t, he ſhall have his 
plaint by bill preſently beſore the Juſtices before whom 
they did ſwear, and if the juror plead to the country, 
the inqueſt ſhall be taken forthwith; and if any other 
than the party will ſue for the King againſt the juror, i: 
ſhall be heard ; and if the jurors be atnainted at ive ſuit 
of other than the party, he that ſveth ſhall have haif the 
fine 3 and the partics to the plea ſhall recover their da- 
mages by the taxing of the inqueſt; and the juror ſo at- 
tainted ſhall have impriſonment one year, which ſhall 
not be pardoned ; and if the party will ſue by writ before _ 
-wrgg Tuſtices, he ſhall have the ſuit in the form atore- 
aid. 

Stat. 38 Edw. 3. /lat, 1. cap, 12. If any jurors do 
take any thing of the plaintiff or defendant to fay their 
verdict, and thereof be attainted by the proceſs contained 
in ſtat. 34 Edw. 3. cap. 8. be it at the {uit of the party 
that will ſue for himſelf or for the King, or at the ſuit 
of any other, every of the ſaid jurors ſhall pay ten times 
as much as he hath taken; and he that will ſue ſhall 
have the one half, and the King the other; and all im- 
braceors to procure fuch inquelt for gain ſhall be pu- 
nifhed as the Jurors; or if the juror or imbraceor have 
not whereof to make gree, he ſhall have impriſonment 
for one year ; and no Juſtice or other minifter ſhall en- 
quire of office upon the points of this article, but only 
at the ſuit of the party or of other. | 

Stat. 42 Edw. 3. cap. 11. No inqueſt but aſliſes 
and deliverances of gaois ſhall be taken by writ of mt 
prius, nor in other manner, before that the names of all 
that ſhall paſs in the inqueſts be returned in court ; and 
the ſheriffs ſhall array the panels in aſliſes four days at 
leaſt before the ſeſſions of the Juſtices, upon paia of 
20 /, and bailiſts of franchiſes ſhall make their an{wer to . 
the ſheriffs ſix days before the ſeſſions, upon the ſame 
pain ; and in all panels arcayed by the ſheriifs or bailifis, 
ſhall be put th: moſt ſubſtantial people, and worthy of 
faith, and not ſuipeCt, and the nigheſt. 

Otat. 11 en, 4. cap. 9. No indictment ſhall be 
made but by inqueſt of lawful people, returned by the 
ſheriffs or bailiffs of franchiſes, withouc any denominar 
tion beforehand made according to law ; and if any in- 
a Erna be made to the contrary, the ſame ſhall be 
void. 
| Stat, 2 Hen. 5. /lat. 2. cap. 3- No perſon ſhall pals 
in any inqueſt upon trial of the death of a man, nor be- 
twixt party and party in plea real and perſonal, whereof 
the debt or damage amounts to forty marks, if he have 
not lands of the yearly value of 40 5, fo that it be chal 
lenged by the party. ; | 
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Stat. 8' Ed 4+ cap. 3. Every juror that ſhall be 
 npanelled and returned within the county of Middleſex 
n _ King's courts, at every fourth day of the return 


| ſhall be emanded ;z and all perſons impanelled in thoſe 


courts, that appear at the ſaid day, their appearance ſhall 
be recorded ; and every def2ult, effoin and other delay of 
any plaintiff or defencant in any perſonal action ſhall be 
adjudged, adjourned and allowed. as before this ſtatute. 

Stat. I Ric. 3- cap. 4. No bailiff, nor other officer, 
ſhall return in any panel any perſon in any the ſheriff's 
turns, but ſuch as be of good fame, and having lands 
of freehold within the counties, to the yearly value of 
205. at leaſt, or copyt.old, to the yearly value of 265. 
$1. and if any bailiff or other ofhcer return any perſon 
contrary to this ſtatute, he ſhall Iofe for every perſon ſo 
retu-ned 40 5. and the ſheriff other 40s. the one halt to 
the King, and the other half to the party that will ſue by 
ation of debt, &c. and every indictment before any 
lheriff in bis turn otherwiſe taken ſhall be void. 

Gtat. 11 Hen. 7« cap. 21. ſet. 1, No perſon ſhall be 
impanelled in any Jury in London, except he be of land: 
or chattels to the value of forty marks ; and no perſon 
{hall be impanelled in any jury in the ſaid city for Jands 
or tenements, or aCtion perſonal wherein the debt or da- 
mages amount to forty marks, except he be in lands and 
goods to the value of a hundred marks, and the ſame 
cauſe of challenge ſhall be admitted as a principal chal- 
lenge ; and every ſuch perſon ſummoned to appear in any 
jury belore any of the Judges of the fame city, making 
Gelault at firit fummons, ſhall loſe in iſſues 12 4. and at 
the ſecond deiault 2 5. and ſo at every ſuch default the 
iſſues to be doubled ; and all ſuch iſſues loſt in the mayor's 
court thall be levied to the uſe of the mayor and com- 
monalty ; and all ſuch iſſues loſt in the ſheriffs courts 
ſhall be levied to the uſe of the ſheriffs towards their fee- 
farm. See the reſt of ibis a in ittaint. | 

Stat. 3 Hen. 8. cap. 12. All panels returned, which 
be not at the ſuit of arly party, that ſhall be made by 
every ſherift and their miniſters afore any Juſtices of gaol- 
delivery, or Juſtices of peace in their feſhons, to inquire 
for the King, thall be reformed by putting to and taking 
out of names, by the diſcretion of the Juſtices; and the 
ſame Juſtices thall command every ſheriff and their mi 
niſters to put other perſons in the panel by their diſcre-, 
tions; and if any ſheriff or other miniſters do not return 


| the panels io reformed, ſuch ſheriff or miniſter ſhall for 
| feit 20/. the one half to the King, and the other half to 


-him that will ſue for the ſame by action of debt, &c. 
and the King's pardon ſhall be no bar againſt the parties 
that ſhall! ſue, | 

Stat. 4 H1, 8. cap. 3. ef. 2. For all iſſues to be loſt 
in the mayor's court, according to ſtat. 11 Hen, 7. cap. 
21. it ſhall be lawful to the mayor to diſtrain ; and in 
like manner it ſhall be lawful to the ſherifts to diſtrain for 
luch ifſues Joſt in their courts. _ | 

S-2. 4. The ſheriffs of London ſhall have power to re- 
turn in panels or arrays of all actions in the courts of 
King's Bench and Common Pleas, or Exehequer, perſons 
being citizens, having goods to the value of one hundred 
marks, to try the iflues joined in ſuch ation, as other 
perſons having lands of the yearly value of 40s. 

Sect. 5. The ſherifts of the ſaid City ſhall return upon 
the firit diſtreſs upon every of the jurors 20d. and upon 
the ſecond diſtreſs 40.4. and upon every diſtreſs after that 
the double, till a full jury appear ; and the ſheriffs that 
thall make any return contrary to the form aforeſaid ſhall 
torteit 10. the one half to the King, and the other half 
to the party that will ſue. 

Stat. 5 Hen, 8. cap. 5. ſet. 3 The at 4 Hen. 8. 
cap. 3» thall be expounded, that the ſheriffs be bound to 
return at every firit diſtreſs of n/i prius, to be had at St. 
Martin's upon every of the jurors. 20 d. and upon the 
ſecond diſtreſs of n/i privs 404. and upon every diſtreſs 
of n!/7 prius alter that the double, till a full Jury appear 3 
and no ſheriff ſhall forfeit by force of the ſaid ſtatute for 
any return, except only upon writs of diftrefſes before 
Jultices of nfs privs within the ſaid city ; and upon all 


%her procefles awarded out of the ſaid courts or Exche- 


Vor, II, Ne 98, | 


| 


1-5 
quer, it ſhall be lawful to the ſheriffs to make their re- 
turns as they were wont to do. | 

Stat. 23 Hen. 8. cap. 13. ſe. 1. Every perſon being 
the King's natural ſubjects, who do enjoy the liberties 
of any city, borough or town corporate, where he dwel- 
leth, being worth in goods to the value of 40 /. ſhall be 
admitted in trial of murders and felonies in every ſeſſions 
and gaol-delivery for the liberty of ſuch cities, &c. albeit 
they have no freehold, 

Set, 2. Provided that this att do not extend to-any 
knight or eſquire dwelling in any ſuch city, &c, 

Stat. 35 Hen. 8. cap. 6. ſet. 3. In every caſe where 
ſuch perſons, as ſhould paſs upon the trial of any ifſuz 
Joined in the King's courts at //min/ter, ought by law 
to diſpend 40.s. by the year of freehold, the writs of . 
ventire faczas ſhall be in this form : Rex, &c. Praecipimusz 
Fr, quod venire facias coram, &c, 12 liberos et legales hi- 
mines de viſn. de B. quorum, quilibet habeat gra lraginta 
faitd' terrae, tenementorum vel reddituum per annum ad minus, 
per quos ret veritas melius ſciri poterit, Et qui nec, &c. 
And where it is not requiſite that the perſons ſhall diſ- 
pend 405. by the year of freehold, the writs of venire 
ſhall be made after the form aforeſaid, omitting this clauſe, 
quorum guilihet, &c, and upon every venire that thall have 
the ſaid clauſe, quorum guiibet, &c. the ſheriff thall not 
return-any perſon unleſs he may diſpend 40 s. by the year 
of freehold, out of ancient demeſne, within the county 
and alfo ſhall return in every ſuch panel ſix hundredors, 
it there be ſo many within the hundred, where the venue 
lieth ; upon pain to forfeit for every perſon that cannot 
diſpend 40 5s. by the year 20s. and for every hundredor 
omitted in ſuch return 20s. and in every venre wherein 
the clauſe guorum gquilibet, &c. ſhall be omitted, the ſheriff 
ſhall not return any perſon, unleſs he may diſpend ſome 
lands or tenements of freehold, out of ancient demeine, 
within the county, and alſo ſhall return in every fuch 
panel ſix hundredors, if there be fo many, upon like pain. 

Seft. 4. Upon every firit wiit of habeas corpora or 
diftringas with a nifi prius, delivered of record, the ſhe- 
riffs ſhall return in iſſues upon every perſ»n impanelled at 
leaſt 5's. and at the ſecond habeas corpora or di/iringas, 
IO s. and at the third writ, 135. 44. and upon every 
writ farther, to double the iſſues until a full jury be 
(worn ; on pain to forfeit 5 /. | | 

See. 6. In every ſuch habeas corpora or diftringas with 
a niſi prius, where the jury is like to remain untaken for 
default of jurors, the Juſtices upon requeſt made by the 
plaintiff or demandant, ſhall have authority to command 
the ſheriff to name ſo many other able perſons of the 
county then preſent as ſhall make up a full jury, which 
perſons ſhall be added to the former panel. 

S:#2. 5. The parties ſhall have their challenge to the 
jurors ſo added as if they had been impaneiled upon the 
Venires . 

S:. 9. In caſe ſuch perſons as the ſheriff ſhall name 
as aforeſaid be preſent and do not appear, or do wilfully 
withdraw themſelves, the Juſtices ſhall ſet ſuch fine upon 
ſuch juror as they ſhall think good, to be levied as iffues 
loſt by jurors. | | 

Se. 10. Where any jury ſhall be made full by the - 
command of the Juſtices, ſuch perſons as were returned 
in the panel that ſhall make default ſhall loſe iſſues as 
though the jury had remained for default of jurors. | 

$22. 11, Upon a reaſonable excuſe for the default of 
any juror proved before the Juſtices of aſliſe or n/z prius, 
at the day of their appearance, by the oath of two wit- 
neſſes, the Juſtices ſhall have authority to diſcharge ſuch 
juror of ſuch forfeiture of iſſues ; and the ſheriff ſhall be 
therein diſcharged of the iſſues. | Bs | 

$2. 12. If the affiſe or ns prizs be diſcontinued for 
not coming of the Juſtices, or any other occaſion, other _ 
than by defauit of jurors, the jurors (hall be diſcharged 
of any iſſues, and the ſheriff (hali be likewiſe diſcharged 
of the penalties for the non-returaing of ſuch iſſues. 

$24. 13. If upon any ſuch habeas corpara or d:i/tringas 
with a niſi privs, iſſues be returned upon any hundredors 
or jurors where the ſame hundredors and jurors ſhall 
not be lawfully ſummoned, the ſheriff or miniſter ſhall 
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fofe double fo much as the iſſues returned upon ſuch hun- | 
 dredors or jurors ſhall amount unto ; the moiety of all 
which forfeitures, other than the iſſues to be returned 


pon the jurors, ſhall be to the King, and the other hall 
to him that will ſue for the ſame; ſaving to all perſons 
all ſuch rights as they ſhould have to ſuch iſfues. 

Sef?, 14. This aft ſhall not extend to any city or 
towns corporate, or to any ſheriff or miniſters in the 


ſame, but that they may return ſuch perſons as they have 
been accuſtomed to do, ſo that they return like iflues as 


are mentioned in this act. 
Made perpetual, 2 Edw. 6. cap. 32. 
Stat. 4 & 5 Phil. & Mar. cap. 7. jeft. 2. Juſtices of 


a{tiſe and !/; privs, before whom any trial ſhall be made 


by virtue of any writ of habeas corpera or di/tringas with 


a nf prius (where the jury is like to remain for default 
of jurors) ſhall have authority, upon requeſt. made for 


the King, or by the party that followeth as well for the 
King as for himſelf upon any penal ſtatute, or his at- 
torney, to command the ſheriff -to name ſo many able 
perſons of the county then preſent, and to add the names 
to the former panel as ſhall make a full jury. 

Se. 3- Every clauſe in the aft 35 Hen. 8. cap. 6. 
ſhall be taken to give the ſame advantage to the King, 
and all ſuch perfons as ſhall purſue any action, &c. ſor 
the King and the party, as the plaintiff in any other 
action might have, _ 

Stat. 14 Eliz. cap. 9. ſe. 1, Where the plaintiff or 
demandant may have upon his requeſt to the Juſtices of 


nift prius in England, or 'to the Juſtices of yer, or of 


allifes, the twelve ſhires of //ales and the counties pa- 
latines of Lancaſter, Chefler and Durham, a tales de car- 
cumſlantibus, in all {uch caſes the tenants, aCtors, avow- 


ants and defendants, (if the plaintiffs or demandants ſhall 


forbear to pray the fame) may upon their requeſt have 
by the ſame Juſtices the zalcs unto them granted in like 
manner as the plaintiff or demandant may, 


. $e22, 2. In all popular aftions in the Queen's courts of: 


records upon penal Jaws, wherein any. perſon ſhall ſue as 
well for the Queen as himſelf, the defendants ſhall be 


admitted to pray a tales de circumplantibus. 


Stat. 27 Eliz, ca). 6. je, 1, Where jurors returned 
for trial of any iſſues in the cuurts of King's Bench, 
Common Pleas or Exchequer, or before Juſtices of aſliſe, 
by the laws now in force ought to have freehold of the 
yearly value of 40s. in every ſuch caſe the jurors ſhall 
have eſtate of freehold to the yearly value of 4 /. at leaſt ; 
and the writs of wenzre fac:as ſhall be in this form : Re- 
pin, &c. Praccipumus, &c, guod venire facias cram, &c, 
duadecim liberos et legales homines de vicineto de B. quorum 
quilibet habeat quatuor libras terrae, tenementorum vel red- 


dituum per annum ad minus, per quos ret veritas melius 
fſerri poteret. Et qui nec, &c. And upon ſuch writ the 


ſheritF ſhall not return any perſon unleſs he may diſpend 
41 in the year of freehold, out of ancient demeſne, 
within tae county z upon pain to forfeit for every perſon 
20 5. | 

Se. 2. , Upon every firit writ of habeas corpora or 


diflringas with a niſi prius delivered of record, the ſheriff 


ſhall return in iſflues upon every perſon impanelled at 
leaſt, 10. and at the ſecond writ, 20s. and the third 
writ 30s. and upon every writ farther to double the 
iflues, until a full jury be ſworn; upon pain to forfeit for 
every return contrary to the form aforeſaid, 5 /. EN 

Se. 3. If any ſheriff or other miniſter return any 
perſon in any jury, wherein he ſhall for default of ap- 
pearance loſe any ifſues where in truth ſuch perſon ſhall 
not be ſummoned, the ſame ſheriff, &c. ſhall forfeit to 
the perſon ſo returned double the value of the iſſues 
loſt. | 


Se. 4. If any ſheriff, under-ſheriff, &:, or bailiff of 


ſranchiſe, ſhall take any money or other profit, or any 


agreement to have any profit for the not returning of 


any perſon to be ſworn as juror for the trial of any ifſue 
joined before any Juſtices, every ſheriff, &c. fo offending 
ſhall forfeit 5 /. the one moiety to the Queen, and the 
other moiety to ſuch perſon as will ſue for the ſame in 


_ any court of record, 


i £ 

Sel, 5, Upon the trial of any iſſue in »ny perſong 
action, no challenge for the hundred ſhall b: adm ine} 
if two hundredors appear. | | 

Se. 6. All other challenges principal, or for other 
cauſe, ſhall be admitted as if this act had never been. 

Sef?. 7, This Qt ſhall not extend to any juries or iſſues 
to be returned in any city or town corporate, or other 
place privideged to hold plea, or in the iwwelve ſhirzg gf 
IL ales. 

Stat. 27 Eliz. cap. 7. ſefl.2. No ſheriff or other 
perſon ſhall return any juror dwelling out of any liberty, 
without the addition of the place of his abode, at the 
time of the return, or within one year next before, gr 
ſome other addition by which the party may be known, 
nor any juror within any liberty, with other addition 
than ſuch as ſhall be delivered to him by the vailiff of 
the liberty z nor any bailiff of the liberty ſhail ceturn any 
Juror, or deliver to the ſheriff the names of any perſons 
to be returned without the addition of the place of 
abode, &c. and no extra&t of iflues againſt any juror 
{hall be delivered out without ſuch addition as is put jn 
the original panel or za/zs wherein ſuch juror thall be 
returned ; and no under fherift, bailiff or other perſon, 
ſhall levy any iffues of any other perſon than of 1uch ag 
by the ſaid eſtreat is of right charged with the ſaid iſſues; 
upon pain that every clerk that ſhajl write or deliver any 


ſuch eftreat, and every other p-rſon offending contrary 


to this aCt, ſhall forfeit to the Quecn five marks, and to 
the party grieved five marks. 

Ser. 3. Juſtice of cer and ferminer, Juſtice of afliſe 
and Juſtices of peace, as well within liberties as without, 
ſhall have power to hear and determine the ottences 
aforeſaid, 

Made perpetual, 29 F.liz. cap. 18. feft. 32. | 

wtat- 4 //i/l. & Mar. cap. 24. ſet. 15, All jurors 
(other than ſtrangers upon trials per medtetatem lingue) to 
be returned for trials of iſſues joined in the courts of 
King's Bench, Common Pleas or Exchequer, or before 
Juſtices of afliſe or nit privs, oyer and tern.iner, gaol \le- 
livery or quarter-ſeſhons in any county of Zrg/and, (hall 
have within the county 10 /. by the year of trechold of 
copyhold, or ancient demeſne, or in rents, in fce-fim- 
ple, fee-tail, or for life ; and in every county of //alz 
every ſuch juror ſhall have 6 /. by the year as aforeſaid ; 
and if any of a lefler eſtate be returned, it ſhall be a 
good cauſe of challenge, and the party returned {ſhall be 
diſcharged upon the ſaid challdage, or upon his own 
oath ; and no juryman's iffues ſhall be ſaved but by or- 
der of court, for ſome reaſonable cauſe proved upon 
oath ; and all iſſues ſhall be duly eſtreated aad levicd 
and the writ of venire facts for impanelling of juries in 
caſes aforeſaid in ZFngland ſhall be aſter this form : Rev, 
&c. Prawpimus, &c. quod venire fac cram, &c. dude 
cim liberos & legales hoamines de viciueto de A. quir? quilihit 
habeat decem librat terre, tmmementor* vel rediituum per 
annum ad minus per quos, &ce. & qui nec, &c, and the 
writs for returning of juries in //ales, ſhall be io the 
ſame manner, altering only the word decem for ſex; and 
the ſheriff ſhall not return any perſon, unleſs he have 
10/1. or 6/. reſpeQtively, by the year, at leaſt, in the 
country ; upon pain to forfeit for every perſon 5 /. to their 
Majelties. | 

Se. 16. No ſheriff or bailiff of liberty ſhall return any 
perſon to have been ſummoned, unleſs ſuch perſon ſhall 
have been duly ſummoned fix days before the day of ap- 
pearance, nor ſhall take money or reward to excule 
any juror ; upon pain to forſcit 1c 1. to their Majeſtics, 

Sed. 17. Saving to all citizs, boroughs and- towns Cor- 
porate, their ancient uſage of returning Jurors. 

Se?. 18, Ir ſhall be lawful to return any perſon upon 
the taies in England, who fall have within the county 
5 {. by the year, and not otherwiſe. | 

Se&t. 19. It ſhall be lawfal to return any perſon upon 
the zales in J/aies, who ſhall have within the county 34 
by the year. 

Se. 20, No fee ſhall be taken by any ſheriff, clerk 
of afliſes or other perſon, upon account of any tas re- 


turned ; upon pain of 10/, one moiety to the proſecute 
| an 


Le 

and the other moiety to their Majeſties, to be recovered 
by action of debt, Go. | 7 rn 

9842, 21. No writ de non ponendis in aſſiſts & juratis ſhall 
be grant d, unleſs upon oath made that the ſuggeſtions 
a ong* > So much of this aCt, as relates to the return- 
i710 of jurors, ſhall be in force for three years, &c. 
"Sa atfawed by 7/ Will. 3- cap. 32. together with that att 


for ſeven years from the firſt of May 1696, and to the end of 


the next ſeſſion of Parliament ; and afterwards continued 
alono with the aft 7 Will. 3. cape 32. os 
Stat. 7 Jill, 3- cap. 32. ſer. I. If any plaintiff or 
Jemandant in any cauſe in the courts at Weſtminſter, 
which ſhall be at iſſue, ſhall ſue forth a venire factas, 
upon which any habeas corpora or diflringas with a 7 
rius ſhall iſſue, in order to the trial of ſuch ifſue at the 
aſſiſes, and ſuch plaintiff, &c. thall not proceed to trial 
at the firſt afliſes ; in all ſuch caſes (other than where 
views by jurors ſhall be directed) the plaintiit, &c, when- 
ſocver he ſhall think fit to try the iſſue, ſhall ſue forth a 
new venire in this form : Duod de nave venire facias c0- 
ram, ic. duodecim liberos & legales homines de vicineto de 
A. quorum quilibet habeat decem librat” terre, tenementor” 
wel reddituum per. annum ad minus, per ques, &c, & gui 
me, &c. which writ being returned and filed, a habeas 
corpora or diſtringas with a nt prius ſhall iNue thereupon 
(for which the ancient fees ſhall be taken, as in caſe of 
the pluries habeas corpora or diftringas,) upon which the 
plaintilt, &c. may proceed to trial, as if no former Ve- 
nire facias had been filed, and fo totzes guettes ; and if any 
defendant or tenant, in any aCtion in the ſaid courts, 
ſhall be minded to bring to trial any iſſue, when by the 
courſe of the court he may do the ſame by previſe, ſuch 
Cefendant, &c. ſhall of the iſſuable term, next preceding 
ſuch intended trial, ſue out a new venrre by proviſo, and 
proſecute the ſame by habeas corpora or difirmgas, with a 


niſi prius, as though there had not been any former venire 


ſued out or returned, and, ſo totes quotes. 5p 

$22. 3- In every writ of habeas corpora or diſtringas, 
with a 2i/i privs, where a full jury ſhall not appear, or 
where the jury 1s like to remain untaken for default of 


| Jurors, the ſheriff ſhall upon the awarding the tales re- 


turn freeholders cr copyholders -of the county, who 
ſhall be returned upon ſome other panel to ſerve at the 
ſame afliſes, and not others, if ſo many of the other pa- 
nels be preſent ; and either of the parties ſhall have his 


challenge; and in caſe any ſuch freeholder or copybol- 


der, as the ſheriff ſhall return upon the zales, being pre- 
ſent ſhall be called, and not appear, or ſhall wilfully 
withdraw himſelf, the Judge of aſliſe ſhall ſet a fine upon 
ſuch perſon, | | 

Sef?. 4, That ſheriffs may be the better informed of 
perſons to be returned for trials of iſſues joined in the courts 
of Chancery, King's Bench, Common Pleas or Exche- 
quer, or to {erve upon juries as aflilſes, feſhons of oyer 
and terminer, general goal-delivery and ſeſſions of the 
peace ; all conſtables, tithingmen and headboroughs, ſhall 
yearly at the quarter-ſefſions, in the week after St. :- 
c:ael, upon the firſt day of the ſeſſions, or upon the firſt 
day that the ſeſſions ſhall be held by adjournment at any 
particular diviſion, return a liſt of the names and places 
of abode of all perſons within the places for which they 
ferve, qualified to ſerve upon ſuch juries with their ad- 
citions, between the age of one and twenty. years and 
ſeventy years, to the Juſtices ; which Juſtices, or two of 
them at the ſaid ſeſhons, ſhall cauſe to be delivered a du- 
plicate of the lift, by the clerks of the peace to the ſhe- 


_ Hitls, on or before the firſt of January, and cauſe the liſts 


to be entered by the clerk of the peace, amongſt the re- 
cords of the ſeſſions ; and no ſheriffs ſhall impanel any 
perſons to try iſſues joined in the ſaid courts, or to ferve' 
In any jury at the aſliſes, ſeſſions of oyer and terminer, 
gao!-de'ivery and ſeſſions of the peace, that ſhall not be 
named in the liſt ; and any conſtable, tithingman or head- 
borough, failing to make the return aforeſaid, ſhall forſeii 
51. to his Majeſty. | 

S:2?. 5. Every ſummons of every perſon qualified tc 
the aforeſaid ſervices, ſhall be made by the ſheriff, hiz 


U'R. 
every perſon ſo ſummoned, the warrant under the ſcal of 
the oflicez and in caſe any juror be abſent from his ha- 


ing a note in writing under the hand of tuch officer, at 
the dwelling-houſe of ſuch juror, with ſome perſon there 
inhabiting. EO 

S227. 6, The faid return to the Juſtices ſhall be a good 
excuſe for the ſheriff, for ſuch ſummons and return ; and 
if any aCtion ſhall be brought againſt any ſheriff for ſuch 
return, the ſheriff may plead the general iflue; and if 
the plaintiff be non-ſuited, 6. the plaintiff or informer 
{hall pay treble coſts ; and if the ſheriff, his deputy or 
bailiffs, ſhall ſummons any ſrecholder or copyholder, 
otherwiſe than as aforeſaid, or neglect their duty in the 
ſervices required by this act, or excuſe any perſn for 
favour or reward, or allow of any writ, of zen porendis 
in aſſizis & juratis, or other writ, to excuſe any perſorr 
from the ſervice of any jury, under the age of ſeventy 
years ; ſuch ſheriff, &c. ſhall forfeit 20 /. to be recovered 
by ſuch party grieved, or whom elſe ſhall ſue for the 
lame, in any of the courts at /e/tminſler. | 

Sect. 7, No perſon {hall be returned to ſerve upon 
any jury at the aſlifes or general gaol-delivery for the 


part thercof (the city of Y4, and town of King/!cn upon 
Hull excepted) above once in four years; and every 
ſheriff of the ſaid county ſhall keep a regiſter, wherein 
the names of all who have ſerved as jurors, with their 
additions and places of abode, and the times and places 
of ſuch their ſervices ſhall be alphabetically entered, which 
regiſter ſhall be delivered over to the ſucceeding ſheriff 
within.ten days aſter he ſhall. be ſworn into his office ; 
and every juror who ſhall ſerve at any the ſaid aſliſes, 
gaol-delivery or ſeſſions may, at the end of ſuch afliſe, 
Sc. repair to the ſheriff to have his name entered, of 
which he ſhall have a certificate, upon requeſt, gratis. 


Sea. 8. 


(each perſon having ſourſcore pounds land per annum) 


at any aſliſes for the county of York (except where ſpecial 
juries are direCted by rule of court) ; and at no one quar- 
ter-ſeſhons of the peace for the ſaid county, or within 
any of the ridings within the ſame, or in any place 
where ſuch ſeſſions ſhall be holden by adjournment with- 
in the county, ſhall be returned above forty perſons, 
to ſerve either upon the grand inqueſt or other ſervice 
there. | 

See. 9. The inhabitants of the city of 1/fmin/ter ſhall 
be exempted from ſerving in any jury at the ſeſſions of 
the peace for 1{:ddleſex, 


in force, together with this aCt, for ſeven years, from the 
firſt of May 1696, and to the end of the next ſefhion of 
Parliament. | | | 
Se. 11. This aQ, or the ſaid a, ſhall not pive 
any longer time for the ſummoning of juries, to'try any 
ifJues that are triable by jurors of London or Middleſex, 
than was required before ; nor ſhall give any longer time 
for the return of any writ, precept or proceſs of venir? 
facias, habeas corpora or diſiringas ; but where there ſhall 
not be fix days between the awarding of ſuch writ and 


or diſtrained, as he might have been before the ſaid aCt. 


don, nor to any county of any city or town, nor to any 
town corporate that have power by charter to hold ſeſſions 
of gaol delivery or ſeſſions of the peace. 

Farther continued by 1 Ann. ſt. 2. cap. 13. for ſeven 


ther for eleven years, &c. by lo Ann. cap. I4. and conti- 
nued farther for ſeven years, &c, by g Geo. 1. Cip 8. and 
referred 1a by 3 Geo. 2. C. 25. which aft of 3 Geo. 2. 
Cape 25. is made perpetual by 6 Geo. 2, cap. 37. 

Stat. 8 //. 3. cap. 10. All Juſtices of peace are re- 
quired at their ſeſſions next before the feaſt of St. Michael! 


vihcer or deputy, fix days before at leaſt, ſhewing to] 


yearly, to ifſue precepts to the conſtables, requiring them 
| | to 


county of 79:4, or at any feiſions of the peace for any 


Only one panel, conſiſting of forty-eight 


return thereof, every jury may be ſummoned, attached 


bitation, notice of ſuch ſummons ſhall be given, by leav- 


[ 


ſhall be returned to ſerve on the grand inqueſt, and no 
more than ten panels, conliſting of twenty- ſour jurors 
each, ſhall be returned to ſerve upon trials in civil c.uſes, 


Set. 10. The att 4 Will, & Mar. cap. 24, as to fo 
much as doth relate to the returning of jurors, ſhall be_ 


Sect. 12. This act ſhall not extend to the city of Lon- 


years, and to the end of the next ſeſſim, and continued far-_ 


U R AN 
ts make ſuch return of perſons to ſerve upon jutics, as | 
by the act 7 //ill. 3. cap. 32+ is directed. 


Stat. 1 Ann. /t. 2. cap. 13. /. 3- No perſon intereſt- 
ed in ſuch eſtate as will qualify him to ferve on juries | 
of the yearly value of 150 /. or of greater value, ſhall 
be returned to ſerve upon any jury, at any ſeflions 
of the peace for any part of the county of Yor4, upon 
the penalty of 20/7. to be forfeited by any ſheriff, or 
other officer making ſuch return and ſummons, to be re- 
covered for the uſe of any perſon that will ſue for the 
ſame, in any of the courts of record at /Y/tmin/ter, by 
ation of debt, &., | 

Stat. 3 Ann. cap. 18. ſ. 3. If any ſheriff of the 
county of York ſhall, during the continuance of the act 
7 Will. 3. cap. 32. negleft to keep ſuch regiſter, as in 


———— 


the act is direCted, or ſhall neglect to enter the names of | 


the jurors in any aſfhiſes or quarter-ſefſions, as in the ſaid 
at is direQed, or ſhall negleCt, within ten days after 
the ſucceeding ſheriff ſhall be ſworn into his office, to 
deliver over as well the regiſters that ſhall be made in 
the year wherein he ſhall have ſerved ſheriff, as alſo all 
fuch other regiſters as were prepared in the ſheriſfwick of 
any of his predeceſlors, within four years next before, 
and which were delivered over to him, or thal! neglect 
to deliver ſuch certificate gratts, as in the ſaid act 1s men- 
tioned ; every ſuch ſheriff of the county of York ſhall for- 
feit 100/. one moicty to her» Majeſty, and the other 
moiety to ſuch perſon as ſhall ſue for the fame, in any of 
| ber Majeſty's courts at ///tmin/ter. 

Ser. 4. If any ſuch ſheriff 
deputy or bailiff, during the continuance of the ſaid aft, 
ſhall knowingly ſummon or return any perſon to ſerve 
on any jury at the aſſifes or ſeſhons of the peace, who 
ſhall within four years before ſuch ſummons or return, 
have ſerved on any jury at any afliſes or ſefhions within 
the county, and ſhall not, upon producing of ſuch cer- 
tificate, diſcharge the ſummons or return, and thereof 
give notice to the party ſummoned, fix days before ſuch 
aſſiſes or ſefſions of the peace ; the ſaid ſheriff, &c. ſhall 
forfeit to the party ſo ſummoned 20 /. to be recovered as 
before mentioned, with colts. Tis, 

Seft. 5. The Juſtices of peace for all counties within 
England or Tales, ſhall yearly during the continuance of 
the ſaid aCt, at the quarter-ſeſſions next after the twenty- 
fourth of June, iffue their warrants to the head conſtables of 
every hundred, lathe or wapentake, requiring them to iſſue 
their precepts to the conſtables, tithingmen and head- 
boroughs, requiring them, to meet together with the head- 

| conſtables, within fourteen days next after, at ſome uſual 
lace, where the conſtables, &c. {hall prepare a liſt ſigned 
by them, of the names and places of abode of all the per- 
ſons within the places for which they ſerve, qualified to 
ſerve on juries, according to the faid a&t 4 Hil, & Mar. 
 c4þ. 24. with their additions, between the age of twenty- 
one years and ſeventy years, as by the faid at 7 /7ll. 3. 
cap. 32, is direQted; which liſt the conſtable, &c. yearly 
at the quarter-ſeſhons in the week after St. Michael, upon 
the fir(t day of the ſeſſhons, 'or upon the firſt day that the 
ſeſſions ſhall be held by adjournment at any particular 
- place, ſhall return to the Juſtices ; and any head conſtable 
failing to iſſue his precept to meet with the conſtables, &c. 
ſhall forfeit 10/. and any conltable, &c. failing to meet 
the head conſtable, and failing to prepare a liſt, and to 
return the ſame to the Juſtice, as aforeſaid, ſhall forfeit 
51, and every ſuch high conſtable, conſtable and tithing- 
man ſo offending, ſhall be proſecuted at the aſliſes, ſeſ- 
fions of oyer and terminer, or general gaol-del:ivery, or 
ſeſſhons of the peace, and the Juſtices of peace at the quar- 
ter-ſeſſions, after the twenty-fourth of Tune yearly, ſhall 
cauſe the ſaid feveral acts to be read in court. 
| Continued by 10 Anne. cap. 14. along with 7 Will. 3. 
CaP. JZ2+» | 

38-4 10 Ann. cap, 14. ſet. 5: The flat. 5 7. 3. 
cap, 32. ſhall be conſtrued to extend, not only to any 
ſeiſhons of the peace to be holden for any of the ridings 
within the county of York, but alſo to any ſeſſions that 
ſhall be holden by adjournment for any part of the faid 
ridings. | 


tax) have liberty to inſpeCt ſuch rates, and take the names 
and ſhall yearly, twenty days at leaſt before Iichaeimas, 


| within their precinEt, a liſt of all ſuch perſons intendeg 


poor ; and if any perſon not qualified ſhall! find kis name 


of the ſaid county, his | 


F.Y-* 
ſhall ferve as a juror at any of the faid ſeſſions or ag. 
journments, he ſhall not be thereby exempted from ery. 
ing at the aſhiſes for the connty of 7ort. 

Stat. 3 Ceo. 2, cap, 25, ſe. 3, The perſons requireq 
by 7/ & 8 WW. 3: cap. 32. and by a clavſe in 3&4 
Ann. cap. 18. to give in, or who are by this att to make 
up, liſts of the names of perſons qualihed to ſerve on 
juries, ſhall (on requelt to any pariſh-officer, who. ſhall 
have in his cuſtody any of the rates for the poor, or lang. 


of ſuch perſons qualified dwelling within their precintt;, 
upon two Sund..ys, fix upon the door of the church, 


to be returned to the quarter-ſefſions, and leave a dupli. 
cate of ſuch lift with a churchwarden or o+- erſeer of the 


mentioned in Tuch lift, and the perſon required to make 
ſuch It, ſhall refuſe to omit him, the Jultices at their 
quarter-ſcſlions, on fattsfaCtion from the oath of the party 
complaining, or other proof, ſhall order his name ty he 
{truck out. 
See. 2. If any perſon, required to give in or make yp 
any ſuch liſt, ſhall wilfully omit any perſon whoſe name 
ought to be inferted, or inſert any who ought to he 
omitted, or ſhall take any reward for omitting or in. 
ſerting any perticn, he ſhall, for every perſon ſo omitted 
or inſerted, forfeit 20 5. on conviction before one Juſtice 
of the county, &c.' where the offender ſhall dwell, on 
the confeſhon of the offender, or proof by one witnefs on. 
oath ; one half to the informer, the other half to the 
poor of the partſh, Cc. for which the liſt 1s returned ; 
and if the penalty ſhould not be paid within five days, it 
ſhall be levied by di{treſs and ſale of goods, by wartunt 
from one Juſtice; and the juſtices before whom ch 
perſon ſhall be convicted hall certiſy the fame to the next 
quarter-ſefhons, which thall direCt the clerk of the Peace 
to inſert or ttrike out the name; and duplicates of the 
lifts, when delivered at the teffions and enteret by the 
clerk of the peace, ſhall, during the ſeſſions, or within 
ten days after, be tranſmitted by the-clerk of the peace 
'to the ſheriff; and the ſheriff ſha!) take care that the 
names be entered alphabetically, with their additions and 
places of abode ; and every clerk of the peace neglecting 
his duty therein, ſhall forfeit 20/7. to ſuch perſon who 
ſhall proſecute for the ſame, til the party be convicted 
upon an indictment at the quarter ſeſſions. _ | 
"Seat. 3 If any ſheriff or officer ſhall ſummon and. 
return any perſons to ſerve on any jury before the Juſtices 
of affiſe, ni/# pris, or Judges of the great ſc{ſions in 
Wales, or of the {cſhions for the counties palatine, whoſe 
name 1s not inſcrted in the duplicates tranſmitted to him 
by the clerk of the peace or if any clerk of afliſe, Judge's | 
atlociate, or other officer ſhall record the appearance of 
any perſon ſo ſummoned and returned, who did not 
really appear ; then any Judge of afliſe, ni/# privs, Ec. 
ſhall, upon examina'ion' in a ſummary way, ſet fuch 
fines upon ſuch ſheritts, &c. for every perſon to ſummon- 
ed and returned, and for every perſon whole appearance 
ſhall be fo falfly recorded, as the ſaid Judge ſhall think 
meet, not exceeding 10 /. nor leſs than 40 5. 
$248, 4. No perſons ſhall be returned as jurors at any _ 
 aſliſes, or niſi prius, &c. who have ſerved within one 
year before in the county of Rut/and; or ſour years in the 
county of York, or within two years in any other county, 
not being a county of a city or town; and if any ſheriff 
ſhall wilfully tranſgrefs therein, any Judge of afliſe, &s 
is required, on examination and provt of ſuch offence, 
in a ſummary way, to ſet a fine upon ſuch offender, not 
exceeding 5/7. | | 
_ $8, 5. Every ſheriff, &c. ſhall regiſter the names of 
ſuch pesſons, as ſhall be ſummoned and ſerve as jurors at 
any aſſizes, &c. alpaabetially, and the times of their ſer- 
vices ; and every perſon {0 ſummoned and ſerving ſhell 
upon application to the ſherif, &c. hare a certificate tes 
{tifying his attendance, which the ſheriff, ©, is to give 
' without fee z and the book ſhall be tranſmitted by the 
ſheriff, &c. to his ſucceflor. 


$e#2. 6. If any perſon intereſted in ſuch eſtate as will 
qualify him to ſerve on juries of the yearly value of 150 /. 


S-&. 6, No ſheriff or other perſon ſhall take 2ny re 
ward, to cxcuſ2 any perſon from ſerving on juries 3 and 
| 6 7 no 
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> ll s 
nted to 
date figned by the th Tc | 
officer (hall wilfully tranſgreſs in the ſaid caſes, any Judge 


a. 7 

Pi 6 or. h*adboroughs, after they have completed 
the lilts for their precin&, according to 7 & 8 J/l.. 3. 
cap. J2» and 3 & 4 Ann. cap. 18. and this a& to ſub- 
ſcribe the ſame in the preſence of one Juſtice for each 
county, &c. and at the ſame time to atteſt the truth of 
ſuch liſts, upon oath, to the beſt of their knowledge or 
belief; and the liſts ſhall (being ſigned by the Juſtices) 
be delivered by,the conſtables, Wc. to the high conſtables, 
who are to deliver in ſuch liſts to the quarter-ſcſhons, at- 
teſting upon oath the receipt of ſuch liſts from the con- 
{table, &c. and that no alteration hath been made fince 
their receipt thereof. 6 

Sef2. 8. Every ſheriff, &c. in England, ſhall, upon 


| the return of every venire factas (unleſs in cauſes intend- 


ed to be tried at bar, or where ſpecial juries ſhall be 
{truck by rule of court) annex a panel to the writ, con- 
taining the names, additions, and places of abode, of a 


names of the ſame perſons to be inſerted in the panel 


"annexed to every venire facias, for the trial of iſſues at 


the ſame aſhſes; which number of jurors ſhall not be 
leſs than forty eight, nor more than 'ſeventy-two, with- 
out direction of the Judge appointed to go the circuit, 
or one of them, by order under their hands; and the 
writs of habeas corpora or diſtringas, ſubſequent to ſuch 


_ venire, need not have inſerted in the bodies of ſuch writs 


the names of the perſons contained in ſuch panel ; but 
it ſhall be ſuſficient to inſert in ſuch writs, corpora ſepa- 
ralium- perſonarum-in panello huic brevi annex? nominatarum, 
or words of like import, and to annex to ſuch writs pa- 
nels containing the names returned in the panel to the 
venire ; and for making the ſaid returns and panels, and 
annexing the fame, no other fees ſhall be taken than 
what are now allowed. pens 

$2. 9. Every ſheriff or officer to whom the return 
of juries in the court of grand ſeſſions in any county of 
Wales ſhall belong, fhall, at leaft eight days before every 
grand felons, ſummon a competent number of perſons 
qualified out of 'every hundred and commote within ſuch 
county, ſo as ſuch number be not leſs than ten, or more 
than fifteen, without the direCtion of the Judge of the 
grand ſeſſions, by rule of court; and the ofhcer ſhall 
return a liſt, containing the names of the perſons fo 
ſummoned the firſt court of the ſecond day of every 
grand ſeſſions ; and the perſons ſo ſummoned, or com- 
petent number of them, as the Judges ſhall direct, and 
no other ſhall be named in every panel to be annexed to 


_ every venire, habeas corpora and diſiringas, for the trial 


of cauſes in ſuch grand ſeſſions. 


_ competent number of jurors named in ſuch liſts, the | 


Se. 10, Every ſheriff or officer, to whom the return 


of the venire for the trial of cauſes before the Juſtices of 
the ſeſſions for the counties palatine of Cheſter, Lancaſter 
or Durham, doth belong, ſhall, fourteen days at leaſt be- 


fore the ſeſſions, ſummon a competent number of perſons, 


qualified, ſo as ſuch number be not leſs than forty-eight, 


- nor more than ſeventy-two, without the direction of the 


Judges ; and ſhall, eight days at leaſt before ſuch ſeſſions, 
make a liſt of the perſons ſo ſummoned ; and ſuch liſts 
ſhall be hung up in the ſheriff's office ; and the perſons 
named in ſuch liſts, and no others, ſhall be ſummoned to 
ſerve on juries at the next ſeſſions; and the ſheriff is to 


return ſuch liſt on the firſt day of the ſeſſions ; and the 
Perſons ſo ſummoned, or a competent number of them, 
| as the Judges ſhall dire, and no other, ſhall be named 


in every panel to be annexed to every venire, babeas cor- 
pora and di/iringas in ſuch ſeſſions. EIN 

$28. 11. The name of each perſon ſummoned and 
impanelled, with his addition and place of abode, ſhall 
be written in diſtin& pieces of parchment or paper of 
equal fize, and ſhall be delivered to the marſhal of the 


Judge, &c. by the under ſheriff, and ſhall, by the direc- 
Vol. Il, N* 98, 
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-| tion of "the marſhal; Kt rolled up all in the ſame Kiannes, 
| and put into a box or glaſs; and when a cauſe is brought 


to be tried, ſome indifferent perſon ſhall in open court 


draw out twelve of the papers; and if any of the perſons - 


glrawn ſhall not appear, or, be challenged and ſet afide, 
en a farther number, till tweive be drawn who ſhall 
appear z and the faid twelve perſons ſo firſt drawn and 


approved, their names being marked in the panel, and. 


they being ſworn, ſhall be the jury to try the cauſe ; and 
the names of the perſons ſworn ſhall be kept apart in 
lome other box, &c, 'till- the jury have given in theic 
verdict, and the ſame is recorded, or *till the jury be diſ- 
charged ; and then the ſame names ſhall be rolled up again 
and returned to the former box, &c and ſo toties quoties. 

Seer. [2., x a cauſe ſhall be brought on to be tried 
before the jury in any other cauſe ſhall have brought in 
their verdict, or be diſcharged, the court may order twelve 
of the reſidue to be drawa as before, for trial of the 
cauſe. Te | 

Sec?. 13, Every perſon whoſe name ſhall be drawn, 
and who ſhall not appear, being called three times, on 
oath made that ſuch perſon had been ſummoned, ſhall 
forfeit for every default (unleſs ſome reaſonable cauſe of 
abſence be proved by oath to the ſatisſaQtion of the Judge) 
(uch fine, not exceeding 5 /. nor leſs than 40s. as the 
Judge ſhall think reaſonable. 

dec? 14. Where a view ſhall be a!lowed, ſix of the 
Jurors or more (who ſhall be conſented to on both ſides ; 
or if they cannot agree ſhall be named by the proper ofſi- 
cer of the court; or, if need he, by a Judge, or by the 
Judge before whom the cauſe ſhall be brought on to trial) 
ſhall have the view, an ſhall be firſt ſworn, or ſuch of 


them as appear on the jury, before any drawing z and ſo- 


many only ſhall be drawn to be added to the viewers as 
{hall make up the number of twelve. | 

Seft. 15. His Majeſty's courts of King's Bench, Com- 
mon Pleas, and Exchequer at }#/iminfier (upon motion 
made in behalf of his Majeſty, or on the motion of any 
proſecutor or defendant in an indictment or information 


for any miſdemeanor, or information in the nature of a 


quo warranto in the King's Bench, or in an information 


in the Exchequer, or on motion of any plaintiff or de- 


fendant in any cauſe depending in the faid courts) are 
required to order a jury to be {truck before the proper of- 
licer for the trial of any iſſue, in ſuch manner as ſpecial 
juries are uſually ſtruck in ſuch courts upon trials at bar. 
$e#2. 16. The perſon who ſhall apply for ſuch jury, ſhall 
pay the fees for ſtriking it, and ſhall have no allowance 
for the ſame on taxation of coſts, | | 
Sz. 17. Where a ſpecial jury ſhall be ordered by rule 
of court in any cauſe arifing in a county of a city or 


town, the ſheriff ſhall be ordered by ſuch rule to bring. 


the books of perſons qualified to ſerve on juries within 
the ſame, in like manner as the freeholders book hath 
been uſually ordered to be brought, in order to the ſtriking 
of juries for trials at bar, and the jury ſhall be ſtruck out 


of ſuch books. 


Se. 18. Any perſon having land in his own right of 
the yearly value of 20/7. over and above the reſerved rent, 


being held by leaſe for the abſolute term of five hundred 
years or more, or for ninety-nine years or any other term 
determinable on one or more lives z the name of every ſuch 


perſon ſhall be inſerted in the liſts and in the freeholders 
book ; and ſuch leaſeholder may be ſummoned to ſerve 


on juries as freeholders may. 


Se. 19. The ſheriffs of London ſhall not return any | 


perſon to try any iſſue joined in any of his Majeſty's courts 
of King's Bench, Common Pleas or Exchequer, or to 
ſerve on a jury at the ſeſſions of oyer and termer, or 
ſeſſions of the peace to be held for the city, who ſhall 
not be a houſekeeper within the city, and have lands, 
i. or perſonal eſtate to the value of 100 /.'and the ſame 
cauſe alleged by way of challenge, and found, ſhall be 


2dmitted as a principal challenge z and the perſon chal- - 


lenged may be examined on oath of the truth of the 
matter. | 


$477. 20. The ſheriff or other officers ſhall not return 


any perſon to ſerve on a jury for the trial of any capital 
offence, who would not be >. eas to ſerve as a juror 
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ſha!l be paid by the perſon who receives or Izyics the ſame, 


challenge ; nd the perſon fo challenged may be examined 
on oath of the truth of the matter, | 
Sect. 21. This act ſhall be read once in every year at 


the quarter-ſeſſions to! be heid for every county or place,” 


within Eng/and and I/ales next aſter the twenty-fourth of. 
une, | 
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to the prapcr officer of the city'er town corporate, Rhert 
*or franchiſe, in Which the court was holden; to ber 
plied to ftrch uſes, as iſſues ſet on jurors, or other fines 
let in courts within ſuch city, &c. are by chatter, pre. 
{cription, or uſage applicable. _ 


Sef?, 4. If any ation be brought for any thing done _ 
in purſuance of this aCt, ſuch ſuit ſhall be brought within 


Se. 22. This at ſhall continue till the firſt of Septem- | ix calendar months next aſter the matter complained of 


ber 1723, &c. Made ferpetual by 6 Geo. 2. cap. 37. 

Stat, 4 Geo. 2. cad. 7. f. 7. The clauſe of 3 Geo 2. 
cap. 25. ſeft. 4+ ſhall not extend to the county of Adzd- 
dlrſ-x. 


at niſi prius in Middicjex who has been returned at mft 
prius in th2.ſaid county in the two terms, or vacations 
next preceding, under ſuch penalty upon the ſheriff, Sc. 
as might have been inflited for any offence againſt the 
ſaid clauſe. 
$2. 3. All leaſeholders upon leaſes where the improv- 
ed rents ſhall amount to 50 /, per ann. over and above 
ground rents or other reſervations, ſhall be liable to ſerve 
upon Juries. OTE 

Stat. 6 Geo. 2. cap. 37. ſet. 2. The Juſtices of the 


ſeſſions or aſliſes for the counties palatine of Chefler, Lan- 


caſter and Durham, upon motion on behalt of his Ma- 
jeiy, or of any proſecutor or defendant in any indictment 
or information tor miſdemeanor, or oh the motion of any 
plaintiff or defendant may, in caſe they think fit, order 
a jury to be ſtruck before the proper officer of each court, 
in ſuch manner as ſpecial juries have been uſually ſtruck 
in the courts at //*/min/ter upon trials at bar. | 

Stat. 24 Geo. 2. cp. 1+ ſeft, 1. The party who ſhall 
by virtue of 3 Geo. 2. cap. 25. or 6 Geo. 2. cop. 37. apply 
for a ſpecial jury, ſhall not only pay the fees for ({triking 


ſuch jury, but ſhall alſo pay all the expences occalioned by 


the trial of the cauſe by ſuch ſpecial- jury, and fhall not 
have any other allowance for the ſame upon taxation of 
colts, than ſuch party would be intitled unto in caſe the 
cauſe had been tried by a common jury ; unleſs the Judge 
before whom the cauſe is tried immedately aſter the trial 
certily in open court under his hand upon the back of the 
record, that the ſame was a cauſe proper to be tried by a 
ſpecial jury. | | 

Sce. 2. No perſon who ſerves upon any jury appointed 
by the authority of the ſaid aQt, ſhall take for ferving on 
ſuch jury more than the ſum which the Judge who tries 


'the ifſue thinks reaſonable, not exceeding 1 /, 1s. except 


in cauſes wherein a view 1s directed. I 
Sea. 4. To prevent delays where a peer is party, by 
challenges to the array for want of a knight being return- 
ed on the pane), no challenge ſhall be taken to any panel 
of jurors, for want of a knight's being returned in ſuch 
panel, nor any array quaſhed by reaſon of any ſuch chal- 
lenges +: | | 
Stat. 29 Geo. 2. cap. 19. ſe. 1. Every perfon duly 
impanelled and ſummoned to ſerve upon any jury for the 
trial of any cauſe to be tried in any court of record within 
the city of London, or in any other city or town corporate, 


liberties or franchiſes within £2z/and, who ſhall not ap- 


pear and ſerve ſuch jury (after being called three times, 
and on proof on oath of the perſon ſo making default, 
having been duly ſummoned) ſhall ſorfeit for every ſuch 
default, ſuch fine not exceeding 40 5s. nor leſs than 20 5s. 
'as the Judge of the reſpective court wherein ſuch default 
is made ſhall impoſe, unleſs ſome juſt cauſe for ſuch de- 
faulter's abſence be made appear by oath, or affidavit to 
the ſatisf2Ction of the Judge, | 
Seer. 2. If any perton on whom any fine is impoſed 
in purſuance of this aCt, refuſe to pay the ſame to the 
perfon authorized by the Judge 1o receive the ſame, it 
ſhall be lawful for the Judge who impoſed ſuch fine, by 
warrant under his hand and ſcal, to cauſe ſuch ſine to be. 
levied by diſtreſs and Jale of the goods of the perion on 
whom ſuch fine was impoſed, and the overplus, it any, 
aſter payment of ſuch fine, and the charges oi ſuch diſtrefs 
and ſale, ſhall be rendered to the perſon whoſe goods were 
fo diſtrained and ſold. ON 
Seet. 2. Every fine impoſed in purſuance of this aCt, 


—__—— —— 


is committed ; and the deſendant may plead the gener] 
iflue; and if a verdict be foun@ for the deſendant, &, 
the defendant ſhall recover double colls. 


| | | 
8:9. 2. No perſon ſhall be returned to ſerve as a juror | 2. Ilho are exempted from ſerving on juries, 


It ſeems to be agreed, that all perſons whoſe atten. 
dance 1s required in the ſuperior courts of juſtice ſuch 
as ſerjeants at law, counſellors, attornies an bthecr offi. 
cers of the courts, are ſo far privileged as not to he 
ſummoned on juries ; all peers of the realm are exc|ud. 
ed, as not coming within the qualifications mentioned 
in the wit, viz. A1 faciendum guand' jurut patriz ; for 
they are not fares patrie, but pares of an higher rar; 
and therefore it is+clearly agreed, that if a peer te fe. 
turned on a jury, and bring a writ of, privilege, he {} al 
be diſcharged, ali'o it ſeems to be the better Opinion 
that even without ſuch a writ he may challenge himſelf, 
or be challenyed by either party. Dyer 214. A:or 26s; 
2 Rol. 4br. 646. Co. Lit. 157, 9 Co. 49. 6 Co, 53 
1 Fones 153. | l 
| But members of the Houſe of Commons ſeem nct to 
have any privilege: to be exempt from ſerving on juries 
yet in the caſe of Sir LEaward Bainton, who beino return. 
£d on a jury in B. R. the court would not force him to 
be ſworn againſt his will, he being a parliament-man 
| and the parliament then fitting. Paſth, 17 Car, 2, Se 
Edward Bainton's caſe, | 
| Lenants in ancient demeſne are not to 'be impanelled 
to appear at //e/{min/ler, or elſewhere in any other court, 
upon any inquelt or trial of any cauſe. 4 //2. 26g. 

it ſeems agreed, that the King by his grant or charter 
may exempt one, two or more from ſerving on juries ; 
but he cannot exempt a whole county or hundred, be- 
cauſe in ſuch caſe there would be a failure of Juſtice; al- 
= it ſeems that ſuch exemption does not extend to jurors 
returned into the King's Bench, unleſs there be expreſs 
words including that court; alſo by the better opi- 
nion, the ſheriff cannot return ſuch privilege of exemp- 
tion, but each particular juror muſt come in, and de- 
mand it. 1 94. 127, 243: Raynk 113. Hard. 389, &c. 

By the ſtatute of /Y//m. 2: cap. 38. it is expretsly 
provided, that neither old men above the age of {eventy 
years, nor perſons perpetually ſick, nor thoſe who are 
infhrm at the time of their ſummons, nor thoſe who do 
not reſide in the county, ſhall be put in juries or 1n the 
lefſer aſſizes : in the conſtruction of which it hath been 
held, that though ſuch perſons may ſue out a writ of pri- 
vilege for their diſcharge, grounded on this ſtatute, yet 
it they be aQually returned, and appear, they can neither 
| be challenged by the party, nor excuſe themſelves ſrom 
not ſerving, if there be not a ſufficient number without 
them, 2 [n/t. 446. F.N. B. 165. | 

Clerks or perſons in holy orders, coroners, miniſters 
of the foreſt, officers of the army, and other officers and 
miniſters belonging to the King, are exempt from ſerving 
on injuries. Dait. Sher, 121. Trials per Pais $6. 

By the 6 /Y. 3. wp. 4. * Every perſon uſing and ex- 
erciſing the art of an apothecary in the city of London, 
or within ſeven wiles thereof being free of the ſociety 
of apothecaries in the ſaid city, and who ſhall have been 
duly examined and approved, &c, for ſo long time as he 
thall exercife the ſaid myſlery, and no longer, ſhall be 
exempted ſrom ſerving on any jury or inqueſt ; and other 
perſons exerciting the taid art of an apothecary in any 
other. parts of this kingdom, who have ferved as appren- 
tices feven years, according to the ſtatute 5 £1is. ſhall 
likewiſe. be exempt from ferving on juries for ſo long 
ume as they ſhall uſe and exerciſe the ſaid art, unleſs ſuch 


yn EE 


_ perſon voluntarily conſent 10 ſerve.” 


By the 7,& 8 7. 3. cap. 21. all regiſtered ſeamen are 
exempted trom fervirg on juries, | | 
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3. Of the ſeveral kinds of juries, and jury proceſs 3 and 
mbelling a Jury to appear. | 6 
— iinguiſhed bo grand and petit juries 
6, rand jury may conſiſt of thirteen, or any greater 
4 & for theſe being the grand inquiſitors of the 
ps every inditment and preſentment by them mult 
Co ed by twelve at ear ; but it 1s not neceſlary that 
all above that number ſhould concur in ſuch preſentment 
or indictment. Gro. Eliz. 654. 3 Inſt. 30. 2 In/l, 
387- 2. (al. Hiſt. P; G: I 54+ ; 
{ſpon the ſummons of any ſeſhons of the peace, and 
in caſes of commiſſions of oyer and terminer and gaol- 
delivery, there gogs out a precept either in the name of 
the King, or of two or more Juſtices, directed to the 
| ſheriff, upon which he is to return twenty-four or more 
out of the whole county, namely, a conſiderable number 
out of every hundred, out of which the grand inquelt at 
the ſeſſions of the peace, oyer and terminer, or gaol- 
delivery are taken and ſworn ad inquirendunn pro domino 
rege & corpore comitatus, 2 Hal. Hitt. F. C. 154. 
Thoſe returned to ſerve on the grand jury muſt be 
probi & legales homines, and ought to be of the ſame 
county where the crime was committed ; and therefore 
:t is a good exception at Common Law to one returned 
"A a grand jury, that he is an alien or villain, or that he 
5s outlawed ſor.a crime, or that he was not returned by 
the proper officer, or that he was returned at the inſlance 
of the proſecutor ; but theſe exceptions mult be taken 
before the indictment found. Cro. Eliz. 054. 3 Inſt. 
30. 12 GG. 99. 2 Rol. Rep, 82. 2 Hal. Hifl. P.C. 
gn ' 744 down by my Lord Chief Juſtice Hale, that 
at Common Law, every perſon returned on the grand jury 
ought to be a freeholder at leaſt ; and that the ſtatute 2 
| Hin. 5. cp. 3» that requires jurors that paſs upon the 
trial of a man's life 'to have 4g 5 por ann. freehold, hath 
been the meaſure by which the freehold of grand jury- 
men hath been meaſured in precepts of ſummons ot ſef- 
fions- Hale Hiſt. P. C. 155. but for this vide 2 Hawk, 
. Gs 210. | ; 2: --Þ 
n Alſo by ſeveral aCQts of parliament it is provided, 'That 
thoſe who ſerve on the grand jury be ſuch as are duly 
qualified. See the firfl diviſion, and particularly the atts 
11 H-n. 4. cap. 9. and 3 H. 8. Cap. 12. | 
In the conſtruction of the ſaid act I1 Hen. 4. c. g. the 
following points have been reſolved. | 
That it a perſon not returned on a grand jury procure 
his name to be read among thoſe that are returned, 
whereupon he 1s ſworn, &c. he may be indiCted for a 
contempt of this ſtatute. 12 Co. 98. 3 Int. 33, 
"That indictments before Juſtices of the peace are 
clearly within this ſtatute. 12 Co. 99. 3 Infl. 33. Cre. 
Car. 134. 


That a perſon arraigned on an indictment taken con- | 


trary to the ſtatute, may plead ſuch matter in avoidance 
of the indictment, and alſo plead over to the felony. 3 
Inll. 34. Cro. Car. 134. 1 Fones 198. : 3+ 
That he who 43 outlawed on an indictment without 
any trial, may clearly *ſhew in avoidance of fuch out- 
lawry, that the indittment was taken contrary to the ſta- 
tute ; but the court needs not- admit of the plea of the 
outiawry of an indiCtor in avoidance of any ſuch indict- 
ment, unleſs he who pleads it have the record ready, un- 
leſs it be an outlawry of the ſame court wherein the in- 
dictment is depending ; in which caſe it 1s faid, that any 
one as amicus curie may inform the court of it; allo it 
ſcems the better opinion, that no exception againit an 
indictor is allowable, unleſs the party takes it before 
tial, 3 In/t, 34. Cro. Car. 147. F+49%, 
That if any one of the grand jury, who find an indiQt- 
ment, be within any of the exceptions in the ſtatute, he 
vitiates the whole, though never ſo many unexception- 
able perſons joined with him in finding it. 11 A, 4. 
41. fl. 8. $8. P. C. 88. 3 In/l. 33 | 
That if a priſoner indices of felony offer to take any 
ſuch exceptions, he ſhall, upon his prayer, have counſel 


aſſigned him for his al 
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Nance, "Cre. Car. 134, 147. x 
Jones 158, _ $i | 
 Theſaid aft 3 Hen. 8. c. 12, extends not only to panels 
of grand inquelits returned, but to all pane's of the petty 
jury, commonly called the petty Jury of life and death, 
which may be reformed by the Juſtices according to this 
iCt ; "and the ſheriff is bound to return the pancl fo re- 
formed. 2 Hal. Hift. P. C. 156, 265. | 
It hath been holden, that this ſtatute doth not take 
away the force of 11 H. 4 as to any point wherein both 
may conliſt together ; and therefore if any indiQor- be 
vutlawed, or returned at the nomination of any perſon, 
contrary to 11 Z7. 4. except of the Juſtices authoriſed 
iS above mentioned to reſorm the pancl, the indictment 
may be avoided in the ſame manucr as before. 3 Inft. 
33- 2 Hawk, P. C, 219. * | 
The grand jury, as hath been already obſerved, muſt 
conſiſt of twelve at leaſt, the petty jury of twelve, and 
can be neither more nor leſs; but it is faid, that particu- 
'ar inqueſts may conlift of a more or leſs number than 
twelve. Trials per Pais 809, F. 1, B. 107. Finch of 
Law 400, 484. A writ of inquiry of walte by thiricen 
was holden good. C9. Car. 414. 


court was reverſed, becauſe being by default, the inquiry 
of damages was only by two jurors; and though a cul- 
tom was alleged to warrant it, yet it was reſolved, that 
there could not be leſs than twelve, though the writ of 
inquiry faith only per ſecramentum proborum & legatum 
bominum, and not ducdecim, as in a venire, 2 Vent. 
I13. 


{uch cuſtom is uſed in /Yales, yet that is by force of the 


{tatute 34 Hen. 8, which appoints that ſuch trials may be 
{ix only, where the-cuſtom hath been ſo. Cre. Car. 2 59. 
I $14. 233. 1 Keb. 326. | | | 


The firſt proceſs for convening a jury is the wenire. 


facas, which muſt be awarded on the roll, and there- 


upon in the Common Pleas there iflue the habeas corpora 
and di/tringas juratores; but in the King's Bench and. 
Exchequer, after the wenire, they proceed on the diſ- 


tringas ; for the venire being in the nature of a ſummons, 
if the jury did not appear thereon in thoſe courts in 
which the King has a more immediate concern, they 
proceed on the ſtrongeſt proceſs, wiz. the diſtringas. 
Trials per Pais 64. | | | | 
If all the jury did not attend on the habeas corpora or 
diftringas, which was to bring them into court, there 
was an wundecim, decem, or eto tales, according as the 
number was deficient, to force others to the King's court 
to try the iſſuez this was without a new ſummons or 
venire, becauſe it was ſuppoſed that the firſt habeas cor- 
pora and dijiringas had given notice to the vicinity that 


they ought to appear ; and therefore the ſupplement of a 


jury were forced in 'without a particular ſummons to 
them. But if the whole jury be challenged off, then a 
new venre facias, and if none of the jury appear, then a 
diſtringas juratores ſhall iſſue, and no tales. 2 Hal. Hiſt. 
P. C. 265. | BR - 
Jurors being duly ferved with proceſs, are compellable 
to appear ; and therefore where more than one appear, 
but not enough to take the inqueſt, but ſome of the 
others come within view, or into the town where the 
court 1s. holden, but refuſe to come into court; in theſe 


the yearly vaiue of ſuch defaulters lands ; which being 
done, the court may either ſummon them to appear, on 
pain of the ſum found, or ſome lefler ſum, or may fine 


(hall only loſe his iſſues, and not the yearly value of his 
lands, unleſs the party pray it; but one who makes de- 
fault after appearance 1s liable to ſuch forfeiture without 
any prayer ; yet the court in diſcretion will ſometimes 
only impoſe a ſmall fine; alſo a juror who comes not to 
town where the court is holden, ſhall only loſe his ifſues, 
or be amerced, but not fined; and it is ſaid, that a juror 
is not amerceable at all at the return of the firlt wenire, 


except belore , Juſtizes of oyer and terminer. 2 Hawk. 


P.C. 145. 


- 


But on a writ of error, a judgment ovt of an inferior 


Alſo it hath been frequently held, that a cuſtom in an. 
|i1nferior court to try by fx jurors, is void; and that though 


caſes the court may order thoſe who appear to inquire of . 


them in like ſum without more ado; but ſuch juror 
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P. C. 146. and ſeveral authorities there cited. Trials per | But thEuwardigy, precepr to try the priſoner after he 

Pais 200. | | | | | | hath pleaded, is Gly venrre facias twelve, and twenty. 

See the flat. 27 Fliz. c. 6. ſet. 2. and 3 Geo, 2. c.|ſour are returned by the ſheriff on that panel.” 2 F741 

| 25. ſeCt. 13. inthe firſt drviſion of this title. | | Hift. P.C. 263. | | | ET 

: | MER  \ At Common Law in civil cauſes, it ſeems the ſheriff 
4+ By whom the jury proceſſes are to be executed, and the| might have returned above twenty-four”if he pleaſed ; 
jury convened; in what time ſuch proceſſes are returnable, | and therefore by the ſtatute of I/2tm. 2.. c. 28, it "ag 
and what number to be returned. cited, that whereas the ſheriffs were uſed to ſummon an 


The ſheriff is the proper officer by whom the jury | unreaſonable multitude of Juroraggo the grievance of the 
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ho - proceſs is to be executed, unleſs he be partial, that is, (people, It 1s ordained, that fromMhenceforth in one aſize 
s ſuch a one, as from his conſanguinity or affinity, his |no more ſhall be returned than twenty-four. G4; 29% 3 
""_ being under the power of either party, &c. cannot be|1 Ke. 310. See the /at. 3 Geo. 2. C. 25. ſet, 8. in the b, 
preſumed to be an indifferent perſon, as every officer who firfl diviſien of this 1tt(e, oth * 
F hath any way to do with the adminiſtration of juſtice | 


$. In what caſes and in what manner ſpecial! juries arg 
appointed. By. 

Special juries are appointed on motion and applicatin # 
to the court for that purpoſe, on which, if the court ©} 
think it reaſonable, the ſheriff is to attend the ſecondary 

or maſter with his book of freeholders, who, in the Pre= 
ſence of the attornies on both ſides, names forty-eight 
frecholders, and then each party ſtrikes out twelre by 
one at a time, the plaintiff or his attorney beginning ficl! 

and the remaining twenty-four are returned by the lecon- 
dary, as the jury to try the cauſe. 2 Lil. Rogi/h, 127, 
That the court may order a jury of merchants if they 


ought to be; and in every ſuch caſe the proceſs ſhall be 
direQed to the coroners, if they are impartial, or to thoſe 
of them who are ſo, in caſe ſome of them lie under the 
aforementioned prejudices ; and in caſe all the coroners 
"ſ are partial or not indifferent, then the venire ſhall be | 
vp | directed to two elizors named by the court, and againſt 
Ko whom, for that reaſon, no challenge can be taken. Co. 
> Lit. 158. a. Bro. Chailenge 153. - | 
we” Whe: proceſs is once awarded to the coroners, &&c. 
for the ſheriff*s atual partiality, the entry is vicecomes ſe 
non intromittat, and in caſe ſuch proceſs ſhall not aiter- 
wards be awarded to any new ſheriff,, but where it was| ©. / | 
awarded to the coroners for that the ſheriff is tenant, &'., think convenient, 2 Z#/. Regi/l. 122, _ wo 
jt may be awarded to a new ſheriff. Co. Lit. 158. 2 If the rule was entered into by conſent, It 18 ſaid o* 
Rell. Abr. 670. | | be a contempt in the attorney not to be preſent ; but 19 
So if a venire facias is awarded to the coroner for par- emer any inconveniency from hence, a rule was mate, 
tiality in the ſheriff, and afterwards a ta/es is awarded, Y = - en a maſter is to firike a Jury, v2, forty-eight 
which is returned by the ſheriff, this has been held error. out of the treeholders book, he fhall give notice to the 
Cre. Eliz. 534. Morgan v. Wye ; and (ce Cr0. Eliz. 586, | *©0mes of both tides to be preſent ; and if the one comes, 
See the ſiatute 3 Geo. 2. c. 25. ſet. 16. in the fir and the other dors not, he that appears ſhall, according 
diviſion of this title. | [to the ancient courſe, ſtrike out twelve, and the maſter 
Proceſs againſt jurors may be returnable immediately ſhall Paro'g out other tweive for him that is abſent, 2 
_ into the King's Bench, for the trial of an indictment Lil. egi/t. 127. I Saik, 405. 7 
w found in the county where it fits, whether for a crime in ns it is ſaid, that if by rule of court the maſter is 
ſuch county, or for a treaſon beyond ſea ; but for the F ered to ſtrike a jury, in caſe it be not expreſſed in 
trial of an indiAtment removed by a certiorari from a| uch rule that the maſter ſhall ſtrike forty-eight, and 
| different county, there muſt be ſiftcen days between the each of the parties ſhall ſtrike out twelve, the maſter is 
zefle and return of every proceſs. 2 Roll. Abr. 626.|© firike twenty four, and the parties have no liberty to 
| 9 Co. 118. b. 2 Inft. 568. 2 Hawk. P. C. 406. h mou out any. I Saik. 4og. 
Juſtices in eyre, or of gaol-delivery, may order a jury| *© 15 laid, that a ſpecial jury may be granted to try a 
| 
| 


4 
— 


to be. retorned immediately fpr- the trial -of a priſoner; cauſe at bar without the conſent of the parties, but never 
at ni//t prius, unleſs for good cauſe ſhewn. 1 142. Ci. 

| Law and Equity 248. RD ED 

| Allo it.is faid, to be contrary to hhe courſe of the court 

of B. R. in capital caſes, to order the clerk of the crown, 

to ſtrike a ſpecial jury, as is done by the ſecondary in 

civil cauſes upon trials at bar. 2 F-n. 222, 

See the flatute 3 Geo. 2. c. 25 ſeft. 15: and 24 & 29 
Geo. 2. in the firft diviſion of this title, ” 
A rule wes made for a ſpecial jury, which was entered 
into by conſent ; and afterwards when the parties attended 
the maſter, the defendant ſtruck out ſome hundredors, 
and at the trial challenged the array for want of hun- 
dredors, which the Judge of afſiſe allowed a good chal- 


alſo it hath been adjudged, that Juſtices of oyer and rer- 
miner, or of the peace, might, for the trial of an iſſue 
joined before them, award a venzre returnable the ſame 
day on which the party is arraigned ; but it is faid, that 
there are ſtrong authorities to che contrary, unleſs the 
priſoner conſent, or the crime amount to felony. 2| 
Hawt. P, C. 406. and ſeveral authorities there cited. 
| A venire before Juſtices of oyer and terminer, returnable 
| x _ at a day certain, is erroneous, unleſs the ſeſſions appear 
' to be adjourned to the fame day, becauſe otherwiſe it 
| ſhall not be intended that their commiſhon continued ſo 
=. long ; but ſuch venire may be returnable at the next 
_ aſſizes, and there tried by virtue of 1 Ed. 6. cap. 7. 2 


[ Hal. Hift. P. C. 261. 2 Hawk. P. C. 406. lenge; and this was held ſuch a breach and contempt of 
| See the flat. 7 & 8 Will. 3. c. 32. in the firſt diviſiom the rule, for which an attachment was granted. 1 Ado. 
| "of abir tithe. © f HS Ca. Law and Eq. 245. The King v. Burridge. 


Although by the words of the writ of venire facias the| But where in the trial of a quo warrants, the defendant 
| ſheriff is only to return twelve, yet by ancient courſe CS on orney a peptal Jurys that had been 
he was obliged to return twenty-four; and this, ſays kg pin fe ah on tia wi Mrgh: e ſheriff ; and an 
my Lord Czke, 1s for expedition of juſtice ; for if twelve aim nga pak. ow ” _ the caſe next "__y 
Ranls andy he remened, we wap Bonle eres fe ere] een In; the <nls_ hrs ris Gant br A 
pear 0 worn in t of challenges without e, -aſon © 
tales, which would be a great delay of trials. . Co. Lit. oy yoga Ns fagh Boe bg Soon IRONY 
L-, ISS. @. : k Ich 1$ N 
| Gur though the ſheriff return a leſſer number, as where alone fufficient ; for he had a right to challenge the array 
the ſheriff return only twenty-three, and a ſufficient| the proceſs's being direCted to a wrong officer; and 
| yen om __ try the _ this o be bench by oe cocFoy, an Þ gg been Fiery vey i 
a . . . r'0. ay 4 
Bliz prog we qr Ms. FO MIT >, Wor if "| made, and procels directed to the aber, The King v- 
The precept that ifſues before a ſeſſions of gaol-deli- Johnſon, Mich. 8. Geo. 2. in B. R. | | 
very, oyer and terminer, and of the peace, is to return] 6. For what miſdemeaners jurors are puniſhable. 
twenty-four, and commonly the ſheriff returns upon that In what caſes jurors are puniſhable by attaint, ſee 
 precept forty-eight, 2 Hal. Hift, P. C. 263, | Attalnt. And as to the caſes where they are otherwilc 
Pee a puriſhable 
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uniſhable, we muſt conſider jurors either in a miniſte- | verdi& contrary to a Judge's direftion, and againſt what 
Hal capacity, 28 perſons bound to attend the court, to do | may ſeem to others clear and manifeſt evidence, for that 


the buſineſs for which they are returned till they are diſ- | they are the proper judges of the faCt to be ot 


ied, and 


charged 3 Or in a judicial capacity, as judges of the faCt | may be reaſonably influenced by matters known only to. 
to be tried. In the former capacity they are liable to | themſelves, as their own perſona) knowledge of the fat, 


be puniſhed in ſeveral inſtances: as for refuſing to appear, 
withdrawing themſelves before they are ſworn, or refu- 
fing to be {worn : for which every court of record may, 


or of the credit of the witneſſes, or of the parties. 2 


Hawk, P.C. 147, 148. and ſeveral authorities there cited. 
Vaugh. 14% 2 Jon. 16, 17. | 


of common right, impoſe ſuch a reaſonable fine on any| And herewith my Lord Hale? ſeems to agree, and ſhews 


one returned on a grand or petit jury, as ſhall ſeem con- 
venient. 8 Co. 38. b. 41,4. 2 infl. 242. 2 Hal. Hit, 
P. C. 309: : 
| S9 if after they are ſworn they refuſe to give any ver- 
dit at all. Noy 49. 3 Bull. 173. Vaugh. 152. 
So if they endeavour to impoſe upon the court ; as 
where a petit jury offer a verdict to the court as agreed 
by their whole number, where in truth ſome of them 


the unreaſonableneſs of puniſhing a jury for going con- 
trary to the direCtion of the court in matters of law, be- 
cauſe it 1s impoſſible any matter of law could come in 
queſtion till the matter of fat were ſettled and ſtated 
and agreed by the jury, and of ſuch matter of fat they. 
were the only competent judges; alſo, ſays he, it were 
the moſt unhappy caſe that could be to the Judge, if he, 
at his peril, muſt take upon him the guilt or innocence 


have not agreed to it, or where they agree upon two | of the priſoner ; and if the Judge's opinion muſt rule the 


verdicts ; and firit, to offer one of them to the court, 
and ſo ſtand to it, if the court ſhall expreſs no diffatiſ- 
faction to it 3 but if the court ſhall diſlike it, then to give 
the other. 1 Rel. Abr. 219. Cro. Eliz, 779: 1 Hawk. 
P.C. 146. 2 Hal. Hiſt. P. C. 309. 5. P. and that in 
ſuch caſe they ſhall be fined every one a-part. 

So for miſbehaving themſelves after their departure 
from the bar 3 where they do not all keep together till 
they have given their verdict 3 or where any of them 
carry any thing eatable with them in their pockets, or cat 
or drink, or otherwiſe refreſh themſelves, without leave 
from the court, before they have given their verdict, 
though they were agreed on it, and were alſo all the time 


matter of fact, the trial by a jury would be uſeleſs. 2 
Hal. Hift. P. C. 160, 161, 211, &c, | 
But he ſeems to admit, that the long uſe of fining 
Jurors in the King's Bench in criminal cauſes, may give 
poſſibly a juriſdiction to fine in theſe caſes; yet that it 
can by no means be extended to other courts of ſeſſions, 
of gaol-delivery, oyer and terminer, or of the peace, or 
other inferior juriſdictions, 2 Hal. Hijft. P. C. 313. 
Alſo by Hawkins, if it ſhall plainly appear in any 
| caſe, that jurors are perfeQly ſatisfied of the truth of a 
tact, whereupon they declare to the court, that they find 
it in ſuch a particular manner ; and the court direaly 
tell them, that upon the fa&t ſo found, as they have 


in the cuſtody of the bailiff appointed to take care of | agreed it to be, the judgment of the law is ſuch or ſuch, 


them. Dyer 78. pl. 41. 218. pl. 4. GCro. Jac. 21, 
Vaugh. 21. 2 Hawk. P. C. 146. . 
Alſo where a jury, after they departed from the bar, 
being late on Saturday night, ſeparated and went every 
one to his own houſe withoyt giving a privy verdict, or 


yet they obſtinately inſiſt upon a verdi& contrary to ſuch 
direCtion ; it ſeems agreeable to the general reaſon of 
the law, that the jurors are fineable by the court in. ſuch 
a cale, unleſs an attaint lies againſt them ; for otherwiſe _ 
they would not be puniſhable for ſo palpable a partiality 


- without conſulting upon the evidence, and gave a ver-| in taking upon them to judge of matters of law, which 
dict according to the direCtion of the court; but for this | they have nothing to do with, and are preſumed to be 
miſdemeanor they were fined each forty ſhillings, and a | ignorant of, contrary to the expreſs direction of one, who 


- new trial granted ; and herein the Chief Juſtice ſaid, 


by the law is appointed to dire them in ſuch matters, 


that by ſuch trials both parties may be prejudiced ; for the | and is to be preſumed of ability to do it. 2 Hawk. P.C. 
- Jurors going at large without conſulting rag” may | 148. for which is cited 2 Fon, 15, 16. Vaugh. 144. 145. 


well forget the evidence ; and it is the right of the King's 


fubjeCts to have their iſives determined when the evidence | 


is ireſh in the memory of the jurors; and the ſuffering 
the jurors to go to their houſes aſter a privy verdict 1s 


Palm, 363. and ſee Kel. 50. 

| _ Alſo if a Judge, for the better direftion and informa» 
tion of a jury, ſhall aſk them their opinions concerning 
ſuch a particular faCt, and they ſhall refuſe to anſwer him, 


only by connivance, but by the ftrift rules of law ought | and obſtinately inſiſt to deliver in their verdiQt, as they 


not to be ſuſſered, Paſch. 27 Car. in B. R. 


think fit, contrary to his direQton, it ſeems queſtionable, 


Alſo where the jury have” been divided or in doubt | whether they may not be fined in ſuch caſe alſo, unleſs 
about the evidence, and have agreed to determine the | an attaint lie againſt them ; for that it is the duty of jurors 
matter by throwing croſs or pile, &c. and to give their | to take the advice and information of the court, in order 
_ verdict as the chance happens ; this has been held ſuch a | to be governed by it, as far as ſhall be conſiſtent with 


miſdemeanor for which they have been ordered to attend, | their conſciences. 2 Hawk. P. C. 149. 


and for which they are puniſhable, and for which a new 


For more learning on this ſubjeft, ſee 3 Bac. Abr. tit. 


trial will be granted on the common rule of juratores | Juries, and 21 Vin. Abr. tt. Trial. 
male ſe geſſerunt, 2 Lev. 140, 205+ 2 Jon. 83. 3 Jus arcreſcendi, Is the right .of ſurvivorſhip between 


Reb. 805. 
Jurors are puniſhable for ſending for, or receiving in- 


Joint-tenants. Z:t, ſe. 280. Co. Lit. 180. See Joint- 


tenants. | 


{tructions from either of the parties concerning the | Jus Anglozum. The laws and cuſtoms of the 7/:/7- 


matter in queſtion. 2 Hawk. P. C. 147. 


Saxons, in the time of the heptarchy, by which the people 


90 if a juryman have a piece of evidence in his pocket, | were for a long time governed, and which were preferred 
and after the jury ſworn and gone together he ſheweth it | to all others, were termed Fus Anglorum. | 
to them, this is a miſdemeanor fineable in the jury; but [| {Jus Cozonae, The right of the Crown is part of the 
it avoids not the verditt, though the caſe appears upon ex- | law of Eng/and; and differs in many things from the ge- 


amination. Cro. Eliz. 616, 2 Hal. Hit. P. C.-306. 


neral law, relating to the ſubjeQ, ſee Co. on Lit. fol. 


As to the puniſhment of jurors in their judicial capaci- | 15. 6. | | 
ty, there are ſeveral inſtances where jurors acquitting great [ "Jus Curallitatis Angliae, See Curteſy of England. 
and notorious offenders, contrary to clear and manifeſt Jus duplicatum, Is where a man hath the poſſeſſion as 
evidence, that contrary to the Judge's direCtions, having | well as property of any thing. Bra#?. lib. 4. trad, 4. 


been puniſhed in the Star-chamber, and have alſo, not cap. 4+ 


- 


only in the King's Bench, but alſo by Juſtices of oyer and Jus gentium, Is the law by which ſociety in general 
termmer and goal-delivery, been fined and impriſoned, | and nations are governed.. Selden, | 


and bound over to their good behaviour ; but theſe me-.| 


Jus haereditatis, The right of inheritance. See Yeir. 


thods were thought to be contrary to the opinions in the] Jug patronatus, Is the right of preſenting a clerk to a 
old books, and contrary to the general reaſon of the law ; | benefice. Cowel!, edit. 1727. 

and being fully conſidered in Bufhe!'s caſe, it was there Jus patronatus 18 not within the ſtature of limitations. 
ſettled, and 'hath been ever ſince agreed to, that jurors| 1 2. /efſ. 2. c.5. See Quare imptdit, Y OO 


are no way puniſhable, except by attaint for giving a 


Vor. It, N? 98. 
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Juſto, A liquid meaſure. Mn. An. vl. 1. fs 149- |Iity, the Ring grated that Communid placita on /eque, 


Units, (Fr. jonſte, is &, decurſus, Lat. juxta,) Were 
contentions between martial men and perſons of honour, 
with ſpears on horſeback, by way of exerciſes, and 
fGngl'y. Anno 24 Hen. 8. cap. 13. Edidum Regis Ed- 


' wardi 1. prohibends ſub forisfaura omnium que forij- 


fatturae poſſimt, god non torneant, bordeant, adventuras 
querant juſtas faciant feu ad arma praſumant fine 
licentia Regis, Paſ. 29 Edw. 1. Eſſex 101. See 
Tournament. And it differcd from tournament as ſpecres 
doth from genus; becauſe tournaments were all ſorts of 
military contentions, and conliſted of many men in 
troops : but j»/ts were uſually tetween two men, and no 
more. Cowell, edit. 1727. | 

Juafice, The virtue by which we (give to every man 
what is his due. YTohn/. Locke. Juſtice and right ſhall 
not be fold, denied or delayed. MA. C. 9. H. 3. c. 29. 
Yight ſhall be done to all without reſpe&t, St. I/e/tm. 1. 
3 £4. 1. c. 1. Shall not be delayed for any command 
under the great ſeal, &c. 2 Ed. 3. cap. 8 14 £wd. 3. 
fl. 1+ c.14. 11 Rujh, 2. Cc. 10. 

Juice, (Jufticiarius,) Signifies him that 1s deputed 
by the King to do right by way of judgment; the reaſon 
why he is called FuſZice and not Fudge is, becauſe in an- 
cicnt times the Latin word for him was Zu/t:ca, and not 
Fuſliciarius, as appeareth by Glanvile, [ib. 2. caps 6. and 
Roger Hoveden, part. pofler. ſuor, Aral. fol. 413. 
Another reaſon why they are called Juſticarit, and not 
Fudices, is becauſe they have their authority by deputa- 
tion, delegates to the King, and not juris magi/tratus, and 
therefore cannot depute others in their ſtead, the ju/tice of 
the fore/t only excepted, who bath that liberty eſpecially 
given him by 232 H. 8. c. 35. for the Chancellor, Mar- 
ſhal, Admiral, and ſuch like, are not called Jufttcart, 
but Jadices : of theſe juſtices there are divers forts in 
Engiand ; of the manner of whoſe creation with other 
appurtenances, read Porteſcue, c. 51. Theſe in Magna 
Charta, c. 12. and other ſtatutes, are called Zu/ticrers. 


Fuſlice, or Chief Fuſtice of the King's Bench, (Capi- 


tals Faſtitia wel Fuſliciarins des Banco Regis, vel ad 


placita coram Rege tenenda,) Is a lord by his office while 
he enjoys it, and the chief of the reſt ; his olſice eſpe- 
ciaily 15 to hear and determine all pleas of the Crown, 
wiz. ſuch as concerns offences committed againſt the 
crown, diznity, and peace of the King ; as treaſons, 
felonies, mayhems, and ſuch like z which you may read 
in Brafton, lib. 3. tratft. 2. por totums; and in Staundf. 
Pl. Cor. from the firſt to the fiſty-firſt chapter of the firſt 
book. He alſo, with | his aſfliſtants, heareth all perſonal 


_ aftions, and real allo, if they be incident to his jurif- 


diction, See Cromp. Fur. fel. 67, Of this court, 
Bratton, {ith 3. cap. 7. numb. 2. ſaith thus, Plaata vero. 
civilia in rem & perſonam in curia Domini Regis termi- 


nan wram diverſis juſticiarns terminantur; & allarum 


curiarum hbabet unam propriam, ficut Aulam Regiam, & ju- 
{liciarios capitales gui proprias cauſas Regis terminant & 
airum emntum per querelam vel privilegium ſtve liberiatem ; 
1 fit aliq is gui implac.*.ri non debeat, nift coram Rege. 
Of the ancient Cignity of the Chief Tuftice, thus, 
Liver Niger Fiſcalis, cap. 4. in feaccario reſid:t, uno & 
preſidet primus in regns Capitalis, ſcilicet, Juſticia, In 
the time of King 7-hn, and other of our Kings, it often 
vecurs in charters of privileges, Puod non ponatur reſpon- 
dere, n'ſi coram nobis vel Capitali Juſticia ny/ter. The 


oath of the Juſtices, ſee in ſtat. 18 £4. 3. fat, 4. and 


in Origines Furidiciale', a catalogue of all the Lords Chief 
Fullices of England. 


'The Ch. Ju!. had formerly that power alone, which after- 
wards was diſtributed to three other magiſtrates, z. e. he 


had the power of the Chief Fufirce of the Common Pleas, 


of the Chief Baron of the Exchequer, and of the Mal- 
ter of the Court of Wards. He uſually fat. in the King's 
palace, and they executed that ofhice which was formerly 
performed per comitem priacti:; he determired in that 
place all differences which happened between the barons 
and other great men of the kingdom, and likewiſe cauſes 


\ both criminal and civil] between other men. And this 


he did ti!l the ninth year of Henry 3. or rather till the ſe- 
ventecih of King John, when, at the requeſt of the nobi- 


rentur curtam ſutm, ſed in loca certo tenerenti x. 

He had the prerogative to be vicegerent of the kin 
dom when any of our Kings went beyond ſea, and oy, 
uſually cioſen to this office out of the greateſt of the "y 
bility : | but his power was firſt dimiſhed by Richer, 4 
who made two other Juſtices, and conſigned to each. 
diſtinct juriſdiction, viz. to one the north parts of fa. 
land, and to the other the ſouth. And thus it cominugy 
till the beginning of the reign of Edward I. who rod 
ced them to one court. And that wiſe King conſider. 
ing that ſome former Chief Fr/tices made uſe of thei, 
power in prejudice to his father and grandfather, iq bo 
ther diminiſh their authority, both as to the dipnit of 
their perſons, and extent of their juriſdictions ; = 
more were choſen out of the nobility as formeily bo 
out of the common people, who were men of good 
morals, and ſkilful in the law. And now began th 
ſtudy of the Common Law, and not before ; and ro 
Chief Juſtice was no longer ſtiled Capitalis Angliz Juſ. 
ttaarius, but Capitalis Juſticiarius ad placita coram 
tenenda, fc. | 

Juſtice or Chief” Fuſtice of the Commen Pleas, hath 11. 
ſo the title of Lord whilſt he enjoys his office, and is - 
called Dominus Fuſticiarius communium placit;2um, w 
Dominus Fuſliciarius de Banco, who with his aſſiſtant 
did originally, and do yet, hear and determine all cauſe; 
at the Common Law, that is, civil cauſes, as well perſo- 
nal as real, between common perſons ; wherefore it w; 
called the Conrt of Common Pleas, in diſtinQiion "ha 
the P'eas of the crown, or the King's p/eas, which are 
[pecial, and appertaining to him only. This court was 
appointed to be in a ſettled place, and not as other 
courts, to follow or attend the King's court or palace 
as appears by the ſtat, 9 Flen. - <.11. Of its jurildic. 
tion, fee 4 Injlit. fol. 9g. The Fu/tite's qath, ſee 18 E4 
3- ſtat. 44 "Thus Bratton, lib, 3. c 7. tells us, that Tuſ. 
ticiartorum alii ſunt ferpetui certo loco babitantes (int jn 
_— loquelas omnes, &c. terminantes, &c, NY 

Juftice of the fozeft, (Fufticiarinus forefle 
a lord by his office, Pf $1 and Facing p - 
tences within the foreſt, committed againſt vert or veni- 
ſon; of theſe there are two, whereof one hath Juriſdic- 
tion over all foreſts on this fide Trent, the other of all 
beyond it. 'The chief poinc of their juriſdiction confilteth 
upon the articles of the King's ctrter, called Charter de 
fareſta, "made anno 9g Hen, 3. concerning which ſee 
Camd. Brit. þ. 214, Hee Pz2otofozeftarius, The court, 
where this Juſtice ſits and determines, is called th: juf. 
tice-ſeat of the foreſt, held once every three years, as 
you may read in AManwood's Foreſt Laws, © 24. He is 
alſo called '7u/tice in eyre of the foreſt; and is the only 
Juſtice that may appoint a deputy, by the ſtatute of 33 
Hen. $. c. 35. © 
_ Juſtice of the hundzed, (Fuſticiarins Hundredi,) Erat 
12/e hundredi Dominus, qui & centuris & centenarius hun- 
dredique aldermannus appeilatus eff. Preerat omnibus hun- 
dredt friborgis, cognovitque de caufis majuſculis, que in 
Les finri non potuerunt. Spelm. 

Jufticements, from j-/7ica, All things belong to ju/tice 
Co. on H/eſtm. 1. fol. 225, Alfothe effefts —_ 
of juſtice or of juriidiftion, pn | 

Juftices of ajſiſe, (Fuſticiarii ad capiendas aſſiſas,) 
Are ſuch as were wont by ſpecial commiſſion to be ſent 
(as occation was offered) into this or that county, to 
take aſſſes for the eaſe of the ſubjes ; for whereas theſe 
actions paſs always by jury, ſo many men would not, 
without great damage and charge, be brought up to 
London, and therefore Juſtices for this purpoſe, by com- 
miſhon particularly authorized, were ſent down to them. 
For it ſeems, that the 7u/tices of the Common Pleas had 
no power to take aſlizes till the ſtat. of 8 R. 2. cap. 2. 
cor by that they were enabled to it, and to deliver gaols, 
And the Juſtices of the. King's Bench haye by that {iatute 
ſuch power affirmed unto them, as they, had one hun- 
dred years before, Theſe commiſſions 44 capiendas aſfe/as, 
have of late years been ſettled and executed only in Lent, 
and the /ong vacation, when the Fuſiices, and other learned 
lawyers, may be at leiſure to attend thoſe controverkies ; 

| wheicupon 


Repe 


% 
. 
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whereupon it alſo falls out, that the matters that were | The Chancellor and Juſtices of the King's Bench (hall 
' wont to be beard by more general commiſſions of Fu/tices | follow the King, 4+. ſuper, Cart: 28 Ed. 1. Pt. 2. cx. 
[© 250988 are heard all at one time with theſe affijes, which The Judges oath, 18 £4.24. Jp OS 

was not fo. of old, as appears by Bratton, lib. 3. caps 7» Of the immunity of Judges from profecutions, 31 Ed. 
mi: the 2: Habeat etiam juſticiatios ttinerantes de comitatu in 3. /t. 4. 6176. "Fi | 5 
2 ckdun quis {1que «d amnia placita ; quandoque ad quw- The duty of the Judges, 20 Ed. 2.c1&2. 8R. 2. 
dim jpectaita, ficut afſiſas Sc, & ad gaolas deliberard1s ; | 3- 9 R. 2, te I RN | 
quandopue ad unam vel duas © non plures, And by this The Chicf Juſtices of t 
leans the Juſtices of both. benches being wortbily ac- Juſtices of aſliſe, exce 
counted the htteſt of all others, and their aſſiſtants, were {l. 4. c. 2. TOI | yds | 
employed In theſe affairs. But no Tuſtice of either For payment of the Judges ſalaries, to HH. 6. /. 2: 
L->nch, or any other, may be Tujtices of afſiſe in his own | The court of King's Bench may remit priſoners to be 
county, «nn 8 Re 2. c. 2. and 33 Hen, 8. c. 24. And|tricd in the country, 6 /. 8c. bo = $: | 
thoſe who now are called Fuftices of affiſe, and twice | Aufiices m eoze (Fuſticiarii itinerantes,) Are ſo 
every year gO the circuit, by two and two through all [termed of the old French word erre, as (a grand erre, i. e. 
England, ditpatch their ſeveral buſineſſes by ſeveral com- | magnis itineribus,) proverbially ſpoken. Theſe in an- 
miſſic as. Cromp. Far. fol. 210. For they have one fcient times, were ſent with commiſſion into divers coun- 
conmillon to take afliſes, another to deliver gaols, an-| tries to hear ſuch cauſes eſpecially, as were termed: pleas 
other of oper and fermmer, &c, That F uſtices of aſſiſes| of the crown. And this was done for the eaſe of the 
and Juſtices in ezre Gid anciently differ, appeareth by 27 | people, who mult elſe have been hurried to the King's 
fid. 3. cap. 5» And that Tuſtices of afſiſe and Juſtices of Bench, if the caſe were too high for the county-court : 
gail delivery . Were divers, is evident by 4 £4. 3. c. 3.| They differed from the Juſtices of oyer and terminer, be- 
'\he oath taken by te Fuſtices of affite is all one with |cauſe they (as we faid before) were ſent upon one or few 
that taken by the Juttices of the King's Bench. _ Old | ipecial cautes, and-to one place ; whereas the Tuſtices in 
Abridgment of Statutes, 1zt. Dacramentum Julticiariorum. | eyre were ſent through the province and counties of the 


Ciivall | | _ land, with more indefinite and general commiſſions as 
To Juſtices ſworn to take alliſes, &c. three times a|appeareth by Bra&on, lib. 3. c. 11, 12, 13. and Bri- 


year, 13 Ed. I. Cc 30s : Eh ton, cap. 2. And again, becauſe the Juſtices of oyer and 
Jultices of alliſe, if laymen, ſhall deliver the gaols, | zerminer were ſent uncertainly upon any uproar, or other 
97 Bd 1 jt. 1.6.3.  _.  occahion in the country ; but theſe in eyre (as Mr. Gwin 
Juſtices of allite to be appointed to the ſeveral circuits, | ſets down in the Preface to his Reading,) were ſent but 

St. de Juſtice. Ajjigne incerti temp. 1 vol. 188. 4 Ed. 3.| every ſeven years once; with whom agrees Horn in his 


"I | | | ge Mirror of Fuſtice, l. 2. c. Dueux poient eſte attours, Ec. 
Aﬀiſes, &c. ſhall be taken before the Juſtices com-|& /, 2. cap. Des peches criminals, &c. al ſuit del Roy, &c. 


moniy afligned, 2 £d. 3. c. 2. And 1b. 3, cap. De Fuſtices in eyre: where he alſo de- 
ircuits thrice in the year, 4 Ed 3. c- 2. |clares what belongs to their office. But there is a book 


of the King's Bench not to be 
pt in the county of Lancaſter, 13 


Ghall make their circuits t 


Shall inquire of maintaingrs, conſpirators and cham- | intitled, Ori. Fur 1diciales, which ſays they went oftener. 
pertors, and may adjourn their proceedings into the court [Theſe were inſtituted by King Henry the Second, as 
where they are Juſtices, 4 £4. 3. c. 11s, OP Camd. m his Grit. witnefſeth, pag. 104. and Hoveden 

Shall have commiſhon to enquire of miſdemeanors ot | »ar, poſt. ſuor. ' Annal. fol. 113. hath of them theſe words, _ 
officers, maintainers, jurors, &c. 2 Ed. 3. c. 5. 20 E4.] Fuſtiaari tinerantes, conſtituti per Henricum ſecundum, 
6-0. | gui divifit Regnum ſuum in ſex partes, per quarum ſingu» 

Juſtices of oyer and rterminer, gaol-delivery and aſliſe | /as tres juſticiarios itinerantes, conjtituit, &c, In ſome re- 
ſhall be (worn, 20 Ed. 3. c. 3. ſpeCt they reſembled our FZuſtice: of afſiſe at preſent, though 
| Shall hold their ſeſſions'in the county towns, © R. 2.| their authority and manner of proceeding much differ. 
OLE | - _ | Co. on Lite. fol. 293. Cowell. 7 Eh 

No man of the law ſhall be Juſtice of aſliſe or gaol-] Juſtices of eyre ſhall not amerce townſhips if enough 
delivery in his own county, 8 R. 2. c. 2. 13 H. 4.| come, 52 H. 3. c. 24 - TELE | | 

c.2 33 H-8. c. 24, may act in the gaol-delivery, x2 The common fine and amerciament of the county, 
Gee, 2. C27: | 7 | © | ſhall be aſſeſſed betore the Juſtices, St. J/efm. 1. 3 Ed. 1. 

'The Chief Juſtice of the Common Pleas ſhall be ap-| c. 18. pe! | 
pointed among the Judges of afliſe, B& R. 2. c. 2. 13] At what time ne recpiatur ſhall be before Juſtices in 
th. 4. Gs 2: fe eyre, St. Weſim. 2. 13 Ed. 1. c. 10. ; 
Shall hold their ſeſſions where the Chancellor, with the] Perſons may make a general attorne 
advice of the Juſtices, thall appoint 11 R. 2. c. I1. eyre, St. Wejtm. 2. 13 Ed. 1. cc. 10. | 
Shail not permit others to [it on the bench wich them, | "The oaths of the officers and jurors in the eyre, inter 
WR 2c he S- Kt [flatuta incerti temp.—]Juſtices in eyre to enquire of un- | 
May try 1ndictments for counterſeiting money, &c. 3Z| due delivery of felons, inter /lat. incert. temp. fe E 
F#h $6795  -» | Juſtices in eyre can be made by none but the King, 27 
Shall hold their ſefſions for Cuniberland and Carliſle. | H. 8. c. 24. /. 2. | | $4 0 BE 
HMMS: | CH Ei | Matters inquirable in the eyre, inter ſtat. incert. temp. 
Can be made by none but the King, 27 ZH. 8, c. 24. | Juices of gaoi-deuvery, (Fufticiarii ad gavlas de- 
; 3h rs 4h £5. ; liberandas,) Are ſuch 'as are ſent with commiſſions to 
They ſhall be attended by the bailiffs, &c. 27 4.8. |hear and determine all cauſes appertaining to ſuch as for 
E495... | [any offence are caſt into the gaol : part of his authority is 
They ſhall proclaim the ſtatutes againſt maintenance, | to puniſh ſuch as let to mainprize thoſe priſoners that are 
32-7. v::c..9.: þ- 5+ | not bailable: by law, nor by the ſtatute. De Finmbus, cap. 3. 
ihe flatute 33 #7. 8. c. 24. that none ſhall be Juſtice] F. N. B. fol. 151. Theſe ſeem in ancient time to have 
Of alliſe in his own country, not to extend to Lancaſter, | been ſent into the country upon ſeveral occaſions ; but af- 
33H. 8. c-24.: feft. 7. | '  {Jterwards Juſtices of aſſije were likewiſe authorized to the 
Juſtices of eflife how to take affidavits in their circuit, |ike purpoſes. Anno 4 Ed. 3- c. 3. Their oath is all one 
29 Car. 2. © 5. | with other of the King's F«/fzces of either bench. Old 
May hold the aſfiſes for Cornwall at other places beſides | Abridgment of Satutes, tit. Sacramentum Fuſticiariorum. 

Lawiccſion, 1 Geo. 1. C, 45+ St Cowell. _- | > ; 

oummer aſſiſes to be held at Buckingham, 21 Geo. 2. Juſtices of aſliſe, if laymen, ſhall deliver the gaols, 

Cc. 12. ; f | + 6 27 Ed. 1. flat. I. & 3. ; "TY | 

Juſtices of both benches, ſhall decide - pleas, com- | The Juſtices of peace ſhall deliver over their indi{t- 

menced before other matters be arraigned, St, J/ejtm. 1.| ments to the Juſtices of gaol-delivery, 4. Ed. 3. c. 2. 

Idt-5 4%: 5 '] Shall be ſworn like as the other Judges, 2 £4. 3. c. 3. 
7 6- REN, 
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y to appear in the 
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Two men of the law in each county ſhall be in the | 
commiſſion of goal-delivery, 17 R. 2. A 110, | 

None but the king can make ibem, 27 H. 8. c. 24. 


%: 
F They ſhall be attended by bailiffs, &c. 27 H.8. c. 24. 
1 

May give judgment on priſoners convicted before other 
Juſtices, 1 £4. 6. 6&9. fo Se. S. 

The granting a new commiſhon of gaol-delivery, or 
of the peace, in a town corporate, ſhall not avoid the 
former commiſſion, 2 & 3 Ph. & Mar. c. 18. | 

Juſtices of gaol-delivery may act in their countries, 
I2 Geo. 2. Cc. 27. | 

Auftices of the Jews, (Fu/ticiarir ad cuſtodiam Fur 
deorum afſignati,) King Richard 1. after his return out 
of the Holy Land, anno 1194, appointed particular Fu- 
Hiices, laws, and orders, for preventing the frauds, and 
regulating the contracts and uſury of the Fews. Hs- 
veden, parte poſt. pag. 145. Clauſ. 3 Ed. 1. m. 19. 

Yuſtices of labourers, Were PFuflices heretofore ap- 
Pointed to redreſs the frowardneſs of labouring men, that 
would either be idle, or have unreaſonable wages. See 
21 E£4,3.c.1, 25 Ed. 3. c. 8. and 31 £4. 1. c. 6. 

HFuftices of Nifſt prins. Are all one at this time with 
Tuſtices of aſſije, for it is a common adjournment of a 
cauſe in the Common Pleas, to: put it off to ſuch a day, 
Nie prius Tuſticiarii venerint ad eas partes ad capiendas 
afjiſas ; and upon this clauſe of adjournment they are called 
Juſtices of Nifi prius, as well as Juſtices of aſlife, by 
reaſon of the writ or aCtion that they have to deal in. 
Their commiſſion you may ſee in Cromp. Furi/. fol. 204. 
yet with this difference between them, that Zu/tices of 
affiſe have power to give judgment in a cauſe, but Fuftices 
of Ni/i prius only to take the verdict. But in the nature 
of both their functions, this ſeems to be the greateſt dit- 
ference, that Fu/tices of Ni/t prius have to deal in cauſes 
perſonal as well as real z whereas Juſtices of affiſe, in {triCt 


_ acceptation, meddle only with the poſſeflory writs called 


Aſſiſe. Cowell. DES 
*<Fuftices of over and terminer, (Zu/ficiariz ad audien- 


dum & terminandum,) Were Juſtices deputed upon ſome 


ſpecial or extraordinary occaſions. #itzherbert in his 
Nat. Brev, ſaith, That the commiihon Hoyer and ter- 
miner 1s direQted to certain perſons upon any great 
riot, inſurreCtions, heinous miſdemeanors, or treſ 
paſlzs committed. And becauſe the occaſion of granting 
this commiſſion ſhould be maturely weighed, it is pro- 
vided by the ſtatute made 2 Ed. 3. c. 2. That no ſuch 
commiſſion ought to. be gramted, but that they ſhall be 
diſpatched before the Juſtices of the one bench or other, 
or 7uſtices errant, except for horrible treſpaſſes, and that 
by the ſpecial favour of the King. The form of- this 
commiſſion, ſee F, N. B. f. 110. 

Commitſions of oyer and terminer ſhall be granted 
only to the Juſtices or either Bench, and in eyre, except 


. for heinous treſpaſs. St. Heim. 2. 13 Ed. I. c. 29. 


Shall go circuits to hear and determine treſpaſles, Se. 
Ragm. incerti temp. | 

Oyers and terminers. ſhall not be granted but for her- 
rible treſpaſſes, 2 Ed. 3. c. 2. 34 Ed. 3. clo 


Jultices of oyer and terminer may direct writs to a 


foreign county to take felons, 5 Ed. 3. c. 11. 
_ May try treaſons, miſpriſions of treaſon and/ murder in 
any county, after the council have examined into it, 
33 H. 8c. 23+ | | 
ufices of tye pavilion, (Ju/fticrari pavilous,) Are 
certain judges of a pze-powder court, of a moſt tranſcendent 
Jurifdiftion, held under the biſhop of HFinchefter at a fair 
on St. Giles's Hill, near that city, by virtue of letters 


patent granted by Richard 2. and Edwerd 4. Epiſcopos| authority to grant proceſs for the peace ; and it ſeems, 


Wynton. & ſucceſſares ſus, a. tempore quo, &c, Juſtici- 
arios ſuos, gui vecantur Juſticiarii pavilonis, cognitrones 
placitorum & aliorum negotiorum-eadem feria durante, necnon 
claves portarum & cujtoadiam preditle avitatis nofire 
Wynton, pro certo lempare ferie ilius, & nonnullas alias 
litertates, immunitates & conſuetudines habuſſe, &c. See 
the patent at large in Prynne's Animad, on 4 Int. fol. 


ig!, | 


| Lamb. book 1. cap. 3. | 


U:3: | 

Nuftices of the peace, (Jufticiarii ad pacem,) | Are 

thoſe who are appointed by the King's commiſſion to at. 
tend the peace of the county where they dwell; of whom 
ſome, for ſpecial refpe&t, are made of the quorum, he. 
cauſe buſineſs of importance may not be diſpatched with. 
out the preſence or aſſent of them, or on? of them, 
They were called Guardians of the peace till the thirty. 
lixth year of Edward 3. cap. 12, where they are called 


Juſtices. Lamb, Eiren. lib. 4. cap. 19. peg. 578. 
Cowell. 


1. Of the ancient «officers called Conſervators of the peace, 
2. Of the firſt infitution of Tuſlices of the peace, and the 


general /latutes which give them juriſdiftion. 


3- Who are qualified fir the office. 
4. Of the manner of appiinting them ; and of their com. 
miſſion, | | 
5. Of their juriſdifimn relating to treaſon, feleny, in. 
ferior offences, and mditiments not taken before themſelves, 
6. Of the juriſdiftion of one, two or more Fuſiices ; and 
haw far a Fuſtice if a county or a liberty may att out of then 
reſpettively. ; | 

7. Of their fees; and how they are favoured and pri. 
tefted by the law in the execution of their «ffices. 


1. Of the ancient efficers called Conlervators of the peace. 

It ſeems to be clearly agreed, that before the ſtatute 
1 Ed. 3. cap. 16. there were no Juſtices of the peace, and 
that they were firſt inſtituted by that ſtatute ; yet by the 
Common Jaw there were certain conſervators of the peace, 
which were of two forts. 1, Thoſe who in reſpe& of 
their offices had power to keep the peace, but were not 
imply called by the name of Conſervators of the peace, 
but by the name of ſuch offices, 2. Thoſe who were 
conſtituted for this purpoſe only, and were ſimply called 
by the name of Conſervators or Wardens of the peace, 
Lamb. book 1. cap. 3. 2 Hal. Hift. P.C. 44. 2 Hauk, 91. 

As to the 1ſt fort, the king is undoubtedly the principal 
from whem all authority of this kind is originally derived; 
but it is ſaid, that he cannot take a recognizance for the 
peace, becauſe it is a rule, that no recognizance can be 
taken by any who is not a Juſtice either of record or by 
commiſſion ; alſo the Lord Chaycellor, or Lord Keeper 
of the Great ſeal, the Lord Hi Steward of England, 
the Lord Marſhal, the Lord High Conſtable, and every 
Juſtice of the King's Bench, and the maſter of the Rolls, 
and, as ſome ſay, the Lord Treaſurer, have a general 
authority to keep the peace throughout the realm, 2nd to 
award proceſs, and to take recognizance for it ; but a 
peer, as ſuch, ſeems to have no more power in this re- 
ſpeCt, than a mere private perſon, Dal, cap. 1, Cronj!, 
6. Br. Recogmzance 14. | 

Alſo all courts of recoid, as ſuch, have power to keep 
the peace within their own precin&ts ; and the Juſtices of 
gaol-delivery may take ſurety of the peace from a perlon 
committed, for not finding ſuch ſurety. 10 Hen, 6. 7. 0 


Alſo every ſheriff is a principal conſervator of the peace 
within his county, and may ex eicio award a proceſs, and 
{ take ſurety for it; and, as ſome ſay, the ſurety ſo taken 
| is to be looked on as a recognizance or matter of record, 

and. not as a common obligation, becauſe it, is taken by 
virtue of the King's commiſſion. 12 H, 7. 17. b. Bru 
Pace 13. Cro. Car, 26. F, N. B. 81. 

Alſo a coroner is another principal conſervator of the 
peace, and may bind any one to the peace who (hal 
make an affray in his preſence; but he is ſaid to have 19 


that the ſecurity taken by him for the peace is not t9 be 
looked upon as matter of record, but as matter 2" f«! 
only, except where it is taken by him as judge in hs owl 
court for any aftray in his preſence. See Corcner, 

Alſo every high and petit conſtable are by the Con 
mon law conſervators of the peace within their ſever 
limits, and may take order for the keeping of the {ame. 
See Conſtabic. TE F's | uy 
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The conſervators of the peace, ſimply 


. 
ſo called, were 
j dinary. CN 
her ordinary Or EXtraore | | 
gre ordinary. were either by tenure, viz. ſuch as 
held their lands by this ſervice, or by eleCtion, viz. 


ſuch as were choien by the frecholders of a county, in 


purſuance of the King's writ for this purpoſe, or by pre- . 


{criptuons vize ſuch as claimed ſuch a power by an im- 
memorial uſage in themſelves and their anceitors or pre- 
leceſſors, or thoſe whoſe eſtate they had 3 but the power 
of none of thoſe conſervators of the peace ſeems to have 
Iu greater than that of conſtables at this day, unlets it 
were inlarged by ſome ſpecial grant or preſcription. 
Bro. Peace 18. Preſcript. 79. 22 Ed. 4. 35. b. Lamb. 
brok 1. chap. J Co. Lit. 114. Dol. and oiud. book 1. 
th. 7 Crompt. 6. | 

The extraordinary conſervators of the peace were per- 
ſons ſpecially commilſhoned in times of imminent danger, 
either frora rebels or toreign invaders, to take care of and 
defend ſuch a particblar diſtrict committed to their 
charge, and to preſerve 'the peace within the limits of 
it; and theſe had power to command the theriftf, with 
is whole poſe, to aſliſt them. Lamb. baok 1. chap. 3. 

þ. 24s | 

pr ſack time as Queen M/abell (contending with 
her huſband King Edward the Second) was returned 
over the ſeas into Eng/and, accompanied with her ſon 
Prince Edward (called afterward the third of that 
name) and with Sir Roger Mortimer, and ſuch others of the 
Enzliſh nobility, as had for the indignation of the King 
fe over the ſeas unto her : ſhe ſoon after got into her 
hands the perſon of the old King, partly by the affiſtance 
of the Zenalders, that ſhe brought with her, and partly 
by the aid of ſuch other her triends as ſhe found ready 
here: and ſhe immediate]y cauſed him (by forced pa- 
tience) to ſurrender his crown to the young Prince, 
And then alſo, for as much as it was (not without cauſe) 
feared, that fome attempt would be made to reſcue the 
impriſoned King, order was taken, that he ſhould be 
conveyed ſecretly, and by night watches, from houſe to 
houſe, and from caſtle to caſtle, to the end that his fa- 
vourers ſhould be ignorant what was become of him ; 
yea, and then withal, it was ordained by parhament, in 
the life-time of that depoſed King, and in the very firſt 
entry of his ſon's reign, (1 Ed. 3. cap. 15.) that in 
every ſhire of the realm, good men and lawiul (which 
were no maintainers of evil, nor barrators in the coun- 
try) ſhould be aſſigned to keep the peace 3 which was 
az much as to ſay, that in every ſhire the King him- 
ſelf ſhould place ſpecial eyes and watches over the com- 
mon people, and ſhould be both willing and wiſe to fore- 
ſec; and be alſo enabled with meet authority to repreſs all 
intentions of uproar and force, even in the firſt ſeed 
thereof, and before that it ſhould grow up to any offer of 
danger. So that, for this cauſe, (as he thinks) the elec- 
tion of the fimple conſervators (or wardens) of the 
peace was firſt taken from the people, and tranſlated to 
the aſſignment of the King. LZamb. Eiren. 18, 19s c 4+ 

Holt Ch. J. ſaid, he knew not whether at firſt Juſtices 
| of peace were more than high coaſtables: but tne ita- 
tute that made them complete Judges is that of 34 Ed. 
3- 1 Show, 528. in Caſe of Har cwurt v. Fox. 


peace, whether by tenure, election, or preſcription, was 


6 _ 19 greater than that of conſtable at this day, unleſs it 


were enlarged by ſome ſpecial grant or preſcription. 2 
Haws, Pl. C, 34 cap. 8. f. 11. | | 


2. Of the firſt inflitution of Fuftices of the peace, and the 
general flatutes which give them juriſdiction, 


Juſlices of peace were firſt inſtituted by the ſtatute 
1 £4. 3. cap, 16. which provides 1n the following words: 
* That tor the better keeping and maintenance of the 
peace, the King willeth, that in every county good men 
and lawful, which be no maintainers of evil, or, barrators 
in the country, ſhall be aſſigned to keep the peace. 

And by the 4 £4. 3. cap. 2. it is farther enaCted, 
& That there ſhall be aſſigned good and lawful men in 
every county to keep the peace, and at the time of the 


alyunents mention ſhall be made, that ſuch as ſhall be 
VoL, 1. N® gg. 


|as often as they ſhall think it expedient.” 
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| indiQted or taken by the ſaid keepers of the peace; hall 


not be let to mainprize by the ſherifts, nor by none other 
miniſters, if they be not mainpernable by the law ; and 
the Juſtices aſſigned to deliver the gaols ſhall have power 
to deliver the ſame gaols of thoſe that ſhall be indicted 
before the keepers of the peace, and that the ſaid keepers 
(hall fend their indiQtments before the Juſtices, £7.” 

And it 1s further enacted by 18 Ed. 3. cap. 2. ** That 


two or three of the beſt reputation in the counties ſhall be 


ailigned keepers ' of the peace by the King's commiſſion, 
and at what time need ſhal! be, the ſame, with other 
wile and learned in the law, ſhall be aſligned by the 
King's commiſſion to hear and determine felonies and 
treſpaſſes done againſt the peace in the ſame counties, 
and to inflict puniſhment reaſonably according to the law 
and reaſon and the manner of the deed.” _ 

And it is further enacted by 34 Eg. 3 cap. 1. © That 
in” every county of Ang/and ſhall be afſligned for the 
keeping of the peace, one lord, and with tim three or four 
of the moit worthy in the county, with ſome learned 
in the law; and they ſhall have power to reſtrain the of- 
lenders, rioters and all other barrators, and to purſue, 
arreſt, take, and chiſtiſe them according to their treſpaſs 
or offence, and to cauſe them to be impriſoned, and duly 
puniſhed, according to the law and cuſtoms of the realm, 
and accoriiing to that which to them ſhall ſeem beſt ta 
do, by their diſcretion and good adviſement; and alſo to 
inform them, and to inquire of all thoſe that have been 
pillors and robbers in the parts beyond the ſea, and be 
now come again, and go wandering, and will not la- 
bour as they were wont in times paſt; and to take and 
arreſt all thoſe that they may find by indiftment or by 
ſuſpicion, and to put them in priſon, and to take of all 
them, that be not of good fame, where "they ſhall be 
found, ſuihcient ſurety and mainprize of their good be- 
haviour towards the King and his people, and the other 
duly to puniſh, to the intent that the people be not by. 
luch rioters or rebels troubled nor endamaged, nor the 
peace blemiſhed, nor merchants nor other paſſing by the 
highway of the realms diſturbed nor put in the peril, 
whith may happen of ſuch offenders ; and alſo to hear 
and determine at the King's ſuit all manner of felonies 
and treipaiſes done in the fame county, according to the 
laws and cuſtoms aforeſaid,” 

And it 1s enacted by 17 Rich. 2, cap. 10, ** That in 
every commiſſion of the peace through the realm, where 
need ſhall be, two men of Jaw of the fame county 
where ſuch commiſhon ſhall be made, ſhall be aſſiened to 
go and proceed to the deliverance of thieves and felons, 

And it 1s further enacted by-2 Hen, 5. flat. 1. cap. 4. 
«© That the Juſtices of peace in every ſhire named of the 
quorum, (except Lords, and the Juſtices of either Bench, 
and the Chief Baron, and ſerjeants at law, and the 
King's attorney, for the time that they ſhall be occupied 
in the King's ſervice) ſhall be refiant in the ſame ſhire, 
and ſhall make their ſeſhons four times by the year, viz. 
in the firſt week after Aichaelmas, Epiphany, Eafter, 
and the tranſlation of Sr: Thomas the Martyr, and oftener 
if need be, and that the-ſame Juſtices hold their ſeſhons_ 


'v. Þ  _ throughout Zrgland in the ſame weeks every year.” 
It ſeems, that the power of ſuch conſervators of the | 


Theſe ſeem to be the moſt general ſtatutes relating to 
the authority of Juſtices of peace, beſides which there are 
a very great number of ſubſequent ſtatutes which give _ 
them particular powers, ſometimes to one Juſtice, ſome- 
times to two, ſometimes to their ſeſſions, Yometimes out 
of their ſeſſions ; of which in this place it ſeems neceſſary 
no otherwiſe to take notice than by obſerving, that 
where by ſtatute a ſpecial authority is given to juſtices of 
peace, it muſt be exaCtly purſued. Salk. 475. 7 


3. Who are qualified for the office. 


By the ſtatute 2 Hen. 5. fiat. 2 cap. 1. it is enated, 
© That Juſtices of the peace ſhall be made in the coun- 
ties of England of molt ſuthcient perſons dwelling in the 
ſame counties, by the advice of the chance}lor and of 
the King's council, without taking other perſons dwel- 
ling in ſoreign counties to execute ſuch office, except the 


Lords and the Juſtices of aſliſes to be named by the King 
| 4 Q and 


DD 
and his council, and except all the King's chief ſtewards | 
of the lands and ſeignories of the dutchy of Zancafter in 
the North parts and in the South for the time being.” 

By the 1 4. /eff. 2. cap. 8. it is enz&Qted, ** "Phat no 
perſon having or ng the office of a ſheri{T of any county 
ſhall uſe or exerciſe the office of a Juſtice of peace, by 
force of any commiſſion, or otherwiſe, in any county 
where he ſhall be ſheriff, during the time only that he 
ſhall exerciſe the ſaid office or ſheriffwick, and that all 
acts done by ſuch ſheriff by authority of any eommiſton 
of the peace, during the time aboveſaid, ſhall be void.” 

By the ſtat. 18 Hen, 6. cap. 11. it is enacted, * "That 
no Juſtice of the peace within the realm of Enzland in 
any county ſhall be aſſigned or deputed, if he have not 
lands or tenements to the value of 20/. per annum except 
in cities, towns corporate, &c.'? _ 

And now by the 5 Geo. 2. cap. 18, ſed. 1. it is en- 
aCted, ** That no perſon ſhall be capable of being a 
Juſtice of the peace, or to act as a Jultice of the peace 
for any county within that part of- Gr:at Britain called 
England, or the principality of J/ales, who ſhall not tave 
an eſtate of freehold or copyhold to and for his own uſe 
and benefit in poſſeſſion for life or for ſome greater eſtate 
either in law or equity, or an eſtate for years determina- 
ble upon one or more life or lives, or for a certain term 
originally created for twenty-one years or more, in lan%s, 
tenements or hereditaments lying in that pait of Grea? 
| Britain called England, or principality of //#!es, of the 
clear yearly value of 1007. over and above what wil) 
ſatisfy and diſcharge all incumbrances that way afiect 
the ſame, SD 

Se. 2. And it 1s farther enacted, that no attorney, 
ſolicitor, or proQor in any court whatſoever, ſhall be 
capable to continue or be a Juſtice of the peace within 
any county for that part of Great Britain called {ug/and, 
or the principality of J/ales, during ſuch time as he ſhall 
continue in the buſineſs and praCtice of attorney, folict- 
tor or proctor. | | | 

Set. 3. And it is farther enaCted,. that if any perſon, 
who ſhall not be qualified according to the directions of 
this aCt, ſhall accept or take upon himſelf the office of a 
Juſtice of the peace, or ſhall do any aCt as ſuch, the perſon 
ſo offending ſhall for every ſuch offence forfeit and pay 
the ſum of 1001]. one moiety whereof ſhall be to the 
King's Majeſty, his heirs and ſucceſſors, and the other 
moiety to ſuch perſon or perſons as will ſue for the ſame 
by ation of debt, bill, plaint, or information in any of 
his Majeſly's courts of record at /e/imin/ter, in which 
no effoin, proteCtion, wager of law, nor more than one 
imparlance ſhall be allowed. kde | 
$828. 4. Provided, that this aCt ſhall not extend to any 
city or town being a county of itſelf, or to any other 
city, town, cinque port, or liberty having Juſtices of the 
peace within their reſpeQtive limits and precincts by 
charter, commiſhon, or otherwiſe; but that in every 
' ſuch city, town, liberty and place, ſuch perſons may be 
capable to be Juſtices of the peace, and in fuch manner 
only as they might have bzen if this aCt had never been 
made, p 

Set. 5. Provided alſo, that nothing in this aCt con- 
tained ſhall extend to incapacitate any peer or lord of 
parliament, or the eldeſt fon or heir apparent of any peer 
or lord of parliament, or of any perſon qualified to ſerve 
as knight of a ſhire by an aCt intitled, An aCt to ſecure 
the freedom of parliaments, by the farther qualifying 
members to ſit in the Houſe of Commons, to be a Juſtce 
_ of peace for any county, or to aCt as ſuch. dE 

$2. 6. Provided alſo, that notking in this a con- 
tained ſhall extend, or be conſtrued to extend, to inca- 
pacitate or exclude the officers of the board of Green- 
cloth from being Juſtices of the peace within the verge 
of his Majeſty's palaces, or to incapacitate or exclude the 
' commiſſhoners and principal officers of the navy, or to 
the two under-ſecretaries in each of the offices of prin- 
cipal ſecretary of ſtate from being Juſtices of the peace, 
in and for ſuch maritime counties and places where they 
uſually have been Juſtices of the peace, | 

$24, 75. Provided alſo, that this aCt ſhall not extend 
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two univerſities of Oxford and Cambridge, but that the 
may be made Juſtices of the peace of and in the ſeyeryj 


and towns within the fame, and execute the office theregf 
as fully and freely in all reſpeQs,. as heretofore they haye 
lawfully uſed to execute the fame, as if this aCt had neyer 
been made. | 

Stat, 18 Geo, 2. cap. 2. ſet. 1, No perſon ſhall he 
capable of being a Juſtice of peace for any county, ridin 
or diviſion in Engiand or Wales, who ſhall not "I. 
either in law or equity to his own ule in pofleflion a 
freehold, copyhold or cuſtomary eſtate for lite, or ſome 
2eater eſtate, or an eſtate for years, determinable upon 
orie or more lives, or for a term origina!ly created for 
twenty-one years or more in lands, tenements or here. 
dicaments lying in Erg/arnd or I/ales, of the yeatly value 


ot 1007. over and above what will fatisſy all incum-. / 


brances, and over and above all rents and charges pay. 
able out of the fame; or who ſhall nut be ſeifed of vr 
i]itled unto, in law and equity to his own uſe, the im. 
mediate reverſion or remainder in lands, &c. as aforeſaid 
which are leaſed for one, two or three lives, or for years 
determinable upon one, two or three lives, upon re= 
ſerved rents, and which are of the yearly value of 300, 
and who ſhall not before he takes upon himſelf to a& 
as a Juſtice of peace, at ſome general or quarter-ſeſſiong 
tor the county, &c. for which he intends to aCt, firkt take 


and ſubſcribe the oath following, viz. 


[ A,B. d> 
an eſtate, in law or equity, ta and for my own uſe and 
benefit, con/iſting of ER caring the Fu of 
ſuch eſtate) as deth qualify me to att as a Juſtice of the 
peace for the county, riding, or diviſim, of | 
according ta the true intent and meaning of an att of parlia- 
ment, made in the eighteenth year of the reign of his Majeſy 
King George the Second, intituled, An aft to amend and 
render more effectual an act paſſed in the fifth year of his 
preſent Majeſty's reign, intituled, An at&t for the farther 


qualification of Juſtices of the peace ; and that the ſane 


(except where it conliſts of an office, benefice, or eccleſi- 
aſtical preferment, which it ſhall be ſufficient to aſcertain 
by their uſual names) is lying or being, or iſſuing out of lands, 


tenements or hereditaments, being within the pariſh, t,un- 


ſhip, or precintt of | 
townſhips or precinets of 
or in the ſeveral counties of 


or in the ſeveral pariſhes, 
in the county of 


Which oath ſotaken and ſubſcribed ſhall be k-pt by the 
clerk of the peace among the records of the ſeſſions, 

Seft. 2. Every ſuch clerk of the peace ſhall, upon de- 
mand, deliver an atteſted copy of the ſaid oath to any 
perſon paying for the ſame 2 5. which being proved to be 
a true copy of ſuch oath, ſhall be admitted to be given 
in evidence upon any iſſue, in any aCtion or information 
brought upon this act. | 

Sect. 3. Any perſon who ſhall aCt as a Juſtice of the 
peace for any county, &c. in England or Wales, withou: 


| having taken and ſubſcribed the faid oath, or withou! 


being qualified according to the meaning of this at, 
ſhall for every ſuch offence forieit 1007. one moiety (9 
the uſe of the poor of the pariſh in which he uſually re- 
ſides, and the other moicty to the uſe of ſuch perion wid 
ſhall ſue for the ſame, to be recovered, with colts, by 
action of debt, Wc. in any court of record at Weſtminſter, 
in which no eflvin, &c. thall be allowed ; and in every 


 ſach action or information, the proof of his qua'ification 


ſhall lie on ſuch perſon againſt whom the fame 15 
brought, Sg 

Set. 4. If the defendant in any ſuch aQtion or infor- 
mation intend to infiſt upon any lands, &r. not cof- 
tained in ſuch oath, as his qualification to aCt as a Juſiice 
of peace at the time cf the ſuppoſed offence, he hall at 
or before the time of his pleading, deitver to the plaintiff 
or informer, or his attorney, a notice in writing ipeci'y- 
ing ſuch lands, &c. (other thai thoſe contained in the 
oath) and the pariſh or place, and the county wherein the 
ſame 2re (offices and benefices excepted, which it ſhall 


to any of the heads of colleges or halls in either of the 
| "Fq | 


be ſufficient to alcertain by their uſual nawes ;) and it the 
| plainti 


counties of Oxford, Berks and Cambricge, and the cities 


Taco that 1 truly and bona fide have ſuch 
a 


— 
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plaintiff or informer ſhall not thereupon proceed any 
farther, be may, with the leave of the court diſcontinue 
ſuch action or information on payment of ſuch coſts as 
the conſe ſhall award. 

Sea. 5. 
formation brought as aforeſaid, no lands, &c. not con- 
tained in ſuch oath and notice, or one of them, ſhall be 


allowed to be inſiſted upon by the defendant, in part of | 


his qualification. ; 

$282. 6. Where the land, &c. contained in the faid 
oath or notice, are together with other lands, &c, be- 
longing to the perſon taking ſuch oath, or delivering 
ſuch notice, liable to any charges, rents or incumbrances 
for the purpoſes of this act, the lands, &c. contained in 
the ſaid oath or notice, ſhall be deemed chargeable, only 
ſo far as the other lands, &c. ſo jointly charged are not 
ſufficient to pay the ſame, | 

$22. 7. Where the qualification or any part thereof 
con6ſts of rent, it ſhall be ſufficient to ſpecify in ſuch 
oath or notice ſo much of the lands, &c. out of which 
ſuch rent is iſſuing, as ſhall be of ſufficient yalue to an- 
{wer ſuch rent. | _ 

$-R. 8. In caſe the plaintiff or informer in ſuch ation 
or information diſcontinue the ſame otherwiſe than afore- 
ſaid, or be non-ſuited, &c. the perfon againſt whom 
ſuch action is brought ſhall recover treble coſts. 

Se&. 9. Only one penalty of 1001. ſhall be recover- 
ed from the ſame perſon by virtue of this a&t, or of 5 Geo. 
2. cap. 18, for the ſame or any other offence com- 
mitted by the ſame perſon, before the bringing of the 
aQtion or information upon which one penalty of 100 /. 
is recovered, and due notice given to the defendant of 
the commencement of ſuch aQtion or information. 
| $24. 10. Where an action or information is brought, 
_ and due notice given thereof, no proceeding ſhall be bad 
upon any ſubſequent ation or information againſt the 
ſame paring for any offence committed before the time 
of giving ſuch notice ; but the court where ſuch ſubſe- 
quent aCtion or informatiory is brought, may upon the 
defendant's motion ſtay proceedings therein ; fo as ſuch 
firſt aftion or information be proſecuted . without fraud, 
and with effet; but no aCtion or information not ſo 
proſecuted ſhall be deemed an aCtion or information with- 
in this att. 

$22. 11. Every aCtion, bill, plaint or information, 
given by this or the ſaid 5 Geo. 2. cap. 18. ſhall be 
commenced within ſix calendar months after the faCt 
upon which the ſame is grounded has been committed. 

Set. 12. This aCt ſhall not extend to any city or 
town being a county of itſelf, or to any other city, 
town, cinque port or liberty, having Juſtices of the 
peace within their reſpeCive limits by charter, commuil- 
lion or otherwiſe ; but in every ſuch city ſuch perſons 
' may be capable to be Juſtices of the peace, and in ſuch 
manner only as they might have been if this aft had 
never been made. T | 

Sef?. 13. Nothing in this aCt, or in 5 Geo, 2. cap. 
18. ſhall extend to any peer, or lord of parliament, or 
_ to the lords or other of his Majeſty's privy council, or to 
the Juſtices of either bench, or to the barons of the Ex- 
chequer, or to his Majeſty's attorney or ſolicitor general, 
or to the Juſtices of great ſeſſions for the county palatine 
of Cy2eter, and the ſeveral counties of the principality 
of Wales, within their reſpeQive juriſdiQtions, or to the 
eldeſt ſon or heir apparent of any peer or lord of parlia- 
. ment, or of any perſon qualified to. ſerve as knight of 

the ſhire by g Ann. cap. 5. 

Se. 14. Nothing in this aCt, or in 5 Geo. 2, cap. 18, 
ſhall ' extend to incapacitate the officers of the board of 
Green-cloth from being Juſtices of the peace within the 
verge of his Majeſty's palaces, or to incapacitate the com- 
miſſioners and principal officers of the navy, or the two 
under ſecretaries in each of the offices of principal ſecre- 
tary of ſtate, or the ſecretary of Chelſea college from 
being Juſtices of the peace for ſuch counties or places 
where they uſually have been Juſtices of the peace. 
$28, 15. This aCt ſhall not extend to any of the heads 
of colleges or halls in cither of the two univerſities of 


Upon the trial of the iſſue in any aQion or. in- | 
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Oxford and Cambridge, or to the vice-chancellor of either 


of the faid univerſities, or to the mayor of the city of 
Oxford, or of the town of Cambridge, 


4. Of the manner of appointing them ; and of their con 


miſlhon. 


Juſtices of the peace can only be appointed by the 
King's commiſhon, and ſuch commiſſion muſt be in his 
name 3 but it is not requiſite that there ſhould be a ſpe- 
cial ſuit or application to, or warrant from the King for 
the granting thereof, which is only requiſite for ſuch as 
are of a particular nature; as conſtituting the mayor of 
ſuch a town, and his ſucceſſors, perpetual Juſtices of the 
peace within their liberties, &c, which commiſſions are 
neither revokable by the King, nor determinable by his 
death, as the common commiſſion of the peace is, which 
is made of courſe by the Lord Chancellor according to 
his difcretion. Lamb. b. 1. cap. 5, Brook commiſſion, 
cap. 5. Dalt, cap. 3. 1 Lev. 219. 

'The form of the commiſſion of the peace, as it is at 
this day, was, according to Hawkins, ſettled by the 
Judges about the 23 £liz. and is in ſubſtance as followeth. 
Hawk. P. C. 35. 4 Infl. 47z. Lamb, b. 1. cap. 9. 

Beginning with a falutation from the King to the ſe- 
veral perſons named in it, it afterwards aſſigns them and 
every one of them jointly and ſeverally, the King's 
Juſtices to keep the peace in ſuch a county, and to cauſe 
to be kept all ſtatutes made for the good of the peace, 
and quiet government of the people, as well within li- 
berties as without, and to puniſh all thoſe who ſhall of- 
fend againſt. any of the ſaid ſtatutes, and to cauſe all 
thoſe to come before them, or ſome of them, who ſhall 
threaten any of the people as to their perſons, or the 
burning of their houſes, in order to compel them to 
find ſurety for the peace or good behaviour; and if 
they ſhall refuſe to find ſuch ſurety, to cauſe them to be 
ſafely kept in priſon till they ſhall findit. 2 Hawk. P.C. 35. 

Then it goes on, and aſſigns them, and every two or 
more of them, (of which number either ſuch or ſuch a 
particular perſon among them is ſpecially required to be,) 
Juſtices, to inquire by the oath of good and lawful men 
of the ſame county of all felonies, witchcrafts, inchant- 
ments, ſforceries, magic art, treſpaſſes, ſoreſtallers, re- 
grators, ingroflſers and extortions whatfoever, and of all 
other -offences of which Juſtices of the peace may law- 
fully inquire; alſo of all thoſe who ſhall go or ride ar- 
med, &c. or in companies, to the diſturbance of the 
peace, and alſo of all innholders and others who ſhall 
offend in the abuſe of weights or meaſures, or ſelling of 
viCtuals, &c. and alſo of all ſheriffs, bailiffs, flewards, 
conſtables, gaolers and other officers who ſhall be faulty 
in the execution of their offices ; and to inſpect all in- 
ditments taken before them, or any of them, or other 
former Juſtices of the peace for the ſame county, and 
to make and continue proceſs againſt all the perſons ſo 
indicted, till they ſhall be taken, or render themſelves, 
or be outlawed, and to hear and determine all the felonies 
and other offences aforeſaid ; provided, that if a cauſe of 
difficulty ſhall ariſe, they ſhall not proceed to give judg- 
ment, except in the preſence of ſome Juſtice of one of the 
benches or of aſſiſe. 2 Hawt. P. C. 35. 

And then it commands them to make inquiries of the 
premiſles, and to hear and determine the ſame at cer- 
tain days and places, which they or any ſuch two or more 
of them ſhall appoint ; and then it goes on, and com- 


| mands the ſheriff of the county to return before them, at 


certain days and places to be made known to him by them, 
ſuch and ſo many lawful men of his bailiwick, by whom 
the truth of the premiſſes may be beſt known and in- 
quired; and then concludes by afligning ſome one of 
them keeper of the rolls of the peace in the fame coun- 
ty, and commanding him to cauſe to be brought before 
himſelf and his fellows at the ſaid days and places the 
writs, precepts, proceſſes and indictments aforeſaid. 2, 

Hawk, P. C. 36. TRIES | 
My Lord Hale gives us the ſame commiſſion, which 
at preſent, ſays he, conſiſts of two clauſes of afſignavi- 
| _ kr Fg mus ; 
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mus; by the firſt of which each of them is made a Juſtice | 
or conlervator of the peace; by the ſecond afſignavimus 


power is given to gun or two of them, whereof one 
of the quorum, to hear and determine felonies and other 
matters ; for the bare making them Juſtices of the peace 
without this clauſe, doth noi give them power to hear 
and determine inditments ; he alſo takes notice of a pro- 
viſo in the ſaid commillion, viz. that in caſe of difficulty 
ariſing, then to reſpite judgment till the Juſtices of ailiſe 
come into the county, &c. 2 Hal. Hiſt Þ. C. 43: 
Stamf. P. C\, b. 2. cap. 5. 

It ſeems agreed, that Juſtices of the peace may by 
virtue of their commiſhon execute as well the ſtatutes 
made before the reign of E4. 3. for the better keeping 
of the peace, ſuch as the ſtatutes of //7n beter and WI - 
min/ter, &c. as thoſe made ſince that time; and yet the 
ſtatutes which ordain Juſtices of the peace, ſay nothing 
of the execution of thoſe former ſtatutes ; from whence, 
ſays Hawkins, it appears, that the King may by com- 
miſhon authorize whom he pleaſes to execute a ſtatute. 
Lamb. b. 1. cap. 9. Dalt. cap. 5. Crompt. 7, %. 2 
Hawk. P.C. 36. | 
\ Stat. 1 Geo. 3. cap. 13. je. 1. All perſons who were 
_ Tuſtices of peace at the deniſe of King George the Second, 
' or who ſhall be juſtices of peace at the demiſe of his pre- 
ſent Majeſty, or any of his ſucceſlory, and ſhall after 
wards be appointed Juſtices of peace by any commiſſion 
granted by his Majeſty or his ſucceſſors, and who ſha!] 
take the oaths of office of a Juſtice of peace before the 
clerk of the peace of the reſpective county, &c. tor 
which ſuch juſtice ſhall aft, or the deputy of fuch clerk 
of the peace, and who ſhall have taken and ſubſcribed 
at ſome general ſeſſion of the peace, the oath requied 
by 18 Ges. 2. c. 20. may aCt as a Juſtice for ſuch county, 
&c. without being obliged to take and ſubſcribe again the 
ſaid oath, without incurring any penal:y. | 


Sea. 2. After the paſſing of this act, no perſon who. 


bath taken or ſhall take the oaths uſually taken by a 
. Juſtice of peace under a dedimus pote/latem iſſued from the 
clerk of the Crown, ſhall be obliged to ſue out any other 
 dedimus p3te/iatem from the ſaid clerk of the Crown to 
authorize any perfon 'to adminitter again to any ſuch 
Juſtice, on any new commithon of the peace being iſſued 
under the- Great ſeal of Great Britain, the oaths uſually 
annexed to ſuch dedimus, and taken by a juſtice of peace : 
but the clerk of the peace, or his deputy, of every county, 
&c, in Ergland and Wales, for which any ſuch Juſtice 
bath acted and qualified, or hereafter before the iſſuing any 


\ ſuch new commiſſion ſhall a& and qualify himſelf, ſhall, 


on every new commiſſion of the peace being iſſued, pre- 
pare a parchment roll, with the oaths annexed to, and 
uſually taken under the dedimrs pote/tatem by Juſtices of 
the peace, ingrofſed on ſuch roll ; and ſhall adminiſter 
without fee, the oaths in ſuch roll ſpecified to every ſuch 
| Juſtice within the reſpective counties, &c. for which he 
ſhall at, who ſhall deſire to take ſuch oaths ; and every 
ſuch Juſtice aſter the taking the oaths ſhall ſubſcribe his 
name on the ſaid parchment roi]: and the faid roll ſhall 
be kept by the relpeQive cierks of the peace amongſt the 
records of the ſeſſions, | 


5. Of their juriſdiftion in relation to treaſon, feliny, in- 
ferior offences, an indiciments not taken before themſelves. 


It ſeems to be clearly agreed, that Juſtices of the peace 
have not juriſdiftion to hear and determine treafon, pra- 
munire, cr miſpriſion of treaſon. Dalt. cap. 90. 1 Hal. 
Hifl. P. C. 305, 350 372+ 2 Hal. Hil, P. C44. 
2 Hawk. P. C. 39. 

But as theſe offences are againſt the peace of the King 


and of the realm, any Juſtice of peace may, either upon- 


| his own knowledge, or the complaint of others, cauſe 
any perſon to be apprehended for any ſuch offence, and 
ſuch Juſtice may take the examination of the perſon fo 
apprehended, and the information of all thoſe who can 
give material evidence againſt him, and put the ſame 
in writing, and alſo bind over ſuch who are able co give 
any ſuch evidence to the King's Bench or gaol-delivery, 
and certify his proccedings tv the fame court to which he 


| from the general words of 34 £4. 3. cap. 1. which is 


| P. C. 38. 
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ſhall bind over ſuch informers : and this doQrine ſeems 
to be eſtabliſhed by conſtant praQtice, eſpecially ſince the 
ſtatute 1 & 2-Ph. & Mar. cap. 13. and 2 & 3 Ph, & Max, 
cap. 10. which, direCting Juſtices of the peace to proceed * 
in this manner againſt perſons brought before them for 
felony, ſeem to give them a diſcretionary 'power of 
proceeding in like manner againſt perſons accuſeq. 
of the above-mentioned offences. See the authorities 
ſupra. 

And by ſome aQts of parliament Juſtices of peace ma 
take indiAments of particular treafons; but thoſe _ 
ſentments they muſt certiſy into the King's Bench or 
gaol-delivery, as the caſe ſhall require ; as upon the ſtatute 
5 Eliz, cap. 1, for maintaining the authority of the ſee 
of Rome; 13 Eliz. cap. 2, for bringing in bulls for ah. 
ſolution, Agnus Dei, &c. 23 FEliz, cap. 1. for with. 
drawing and reconciling, or being withdrawn from the 
King's allegiance. 2 Hal. Hift. P. C. 44.. 1 Lan, 
230. _ | 
50 by the ſtatute of 3 H. 5. cap. 7. as to treaſons for 
clipping, &c. power was given to the Juſtices of peace to 
inquire and make proceſs thereupon, and anciently that 
clauſe was put into their commiſſion, but now omitted : 
for by the ſtatute of 1 ar. cap. 1. the att of 3 Hen, FY 
cap. 6. is repealed, and conſequently the aCt of 2 HF. Ge 
cap. 7. that gave power to Juſtices of peace to inquire 
touching it. 2 Hal. Hift. P. C. gs. | 

"It ſeems to have been a matter of ſome doubt, whether 
Juſtices of peace, as ſuch, have power to hear and deter. 
mine telonics, &c, and this doubt ſeems to have aroſe 


expreſs, that perſons aſſigned to keep the peace ſhall have 
power, among other things, to hear and determine felo. 
nies, &c. Cro, Fac. 32. Yelv. 46. 2 Roll. Rep, I51, 
Dyer 69. pl. 29. 2 Hawk, P. C. 28. 

But it ſeems to be now ſettled, that Juſtices of peace 
have no power to hear and determine felonies, unleſs the 
be authoriſed ſo to do by the expreſs words of their com- 
miſhons ; and that their juriſdictions to hear and deter. - 
mine murder, man{laughter, and other felonies and trel- 
paſſes, is by force ot the ſecond afſignavimus in their 
commiſſion, which gives them or two of' them, whereof 
one of*the guorum, power to hear and determine felonies, 


&c. Crompt. 120. 2 Hal. Hifl, P. C. 43. 2 Hauk, 


And hence it hath been lately adjudged, that the Cap- 
tion of an indiftment of treſpaſs hefore Juſtices of the 
peace, without adding necnon ad diverſas felonias, &c, 
aſſignat” 1s naught. > paris Rex v.. Carter, Trin. 7 
Geo. 1. in B, R. | | 

But though Juſtices of peace by force of their commiſſion 
bave authority to hear and determine murder and man- 
ſlaughter, yet they ſeldom exerciſe a juriſdiction herein, 
or in any other oftences in which clergy is taken away; 
and this, ſays my Lord ale, is for two reaſons. 2 Hal. 
Hijt. P. C. 46. 

1. By reaſon of the monition and clauſe in their com- 
nvſhon, viz. in caſes of difficulty to expeCt the preſence 
of the Juſtices of aſliſe. | | 

2. By reafon of the direCtion of the ſtatute of 1&2 
Ph. & Ma. cap. 13. which &Gircts Juſtices of the peace 
in caſe of manſlaughter, and other felonies, to take the 
examination of the pritoner, and the information of the 
fact, and put the ſame in writing, and then to bail the 
priſoner, it there be cauſe, and to certiſy the ſame, with 
the bail, at the next gaol-delivery ; and therefore in caſes 
of great moment they bind over the proſecutors, and 
bail the party, if bailable, to the next gaol-delivery ; but 
in ſmaller matters, as petty larceny, and ſome cafes, 
they bind over to the ſeilions, but this is but in point of 
diſcretion and convenience, not becauſe they have nt 
juriſdiction of the crime, 

As to inferior offences, the juriſ:i; tion herein given t0 
Juſtices of peace by particular ſtatutes is ſo various, and 
extend to ſuch a multiplicity of caſes, that it were endleſs 
to endeavour to enumerate them ; alſo they have, as Ju- 
ſtices of the peace, a very ample juriſtiction in all mat- 
ters concerning the peace, 6 7:1. 128, , 

| | | Ani 
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And therefore it hath been held, that not only aſſaults 


nd batteries, but libels, barratry, and comman night- 
\ vatking; and haunting bauiy-houfes, and ſuch like of- 


which have a direct tendency to cauſe breaches of 
| pp i are cognizable by Juſtices of the peace, as 
treſpalles within the proper and natural meaning of the 
word. 1 Lev. 139. 1 Sid. 251, Latch, 173. Poph. 
208. Cre. Fac. 32. Yelv. 46. | | 

But neither perjury nor forgery, at Common law, nor 
any other ſuch like offences, which do not directly tend 
to cauſe a perſonal wrong or opzn violence, are cog- 
nizable by them, unleſs it be by the expreſs words of 
their commiſſion, or of ſome ſtatute. Salk, 406. Crompt. 
120, Lamb. b. 1. cap. 12. Eph 

Juſtices of the peace may proceed upon indidtments, 
* taken before their predeceſſors, which depends upon the 
ſtatutes 11 Hen. 6. cap. 6. and 1 £9. 6. cap. 7. par. 6. 
the former of which, reciting the inconveniencies that 
pleas and proceſſes upon indiftments before Juſtices of the 
peace had often been diſcontinued by making of new 
commiſſions of the peace, to the great loſs of the King, 
&;. ordains that ſuch pleas, ſuits, and proceſſes before | 
Juſtices of the peace, ſhall not be diſcontinued by new 
commiſſions of the peace, but ſtand in force, and that 
the new Juſtices,” aſter that they have the record of the 
ſame pleas and proceſs before them, may continue, and 
finally hear and determine the ſame ; and this is conhrmed 
by the 1 Ed. 6. cap. 7. 2 Hal. Hift, P. C. 46. 
2 Hawk. P. G. 3T- | | | | 

But Juſtices of peace have no power to proceed on 
indictments taken before a coroner, or before Juſtices of 
oyer or gaol-delivery, -or td deliver perfons ſuſpeCted by 
proclamation. 2 Hal. Fift, P. C. 46. 

But if an inditment be taken before the ſheriff in 
his turn, by the ſtatute of 1 Ed. 4. rap. 2. thoſe indiCt- 
ments are to be delivered to the Juſtices of peace at their 
next ſeſſhons, and they may proceed on thoſe preſent- 
ments. 2 Hal. Hiſt. 7 af C. »4 $7 


6. Of the juriſdi&ion of one, two or more Fuſtices ; and 
how far a Fuflice of a county or liberty may att out of them 
reſpeftrvely. | | | 


Every ſingle Juſtice has regularly a juriſdiQtion through 
| the whole county, which he alone may exerciſe for the 
preſervation of the peace ; and this juriſdiction he has by 
virtue oi his commiſſion, which conſtitutes him a Juſtice 
of peace ; but the power of hearing and determining of- 
tences is by the commiſſion given to two or more, quorum 
wunus, &c, and therefore if two juſtices, querum unus, be 
| impowered to do a thing, it muſt appear that one was 
of the quorum. 2 Hal. Hiſt. P. C. 44. 5 Mod. 322. 
Comb. 200, : | 

So if a thing be required to be done by two Juſtices, 
they muſt both be preſent at the execution of it ; as if 
two Juſtices adjudge a perſon the father of a baſtard 
_ child, and the examination is faid to be by one of them, 
this is naught; for the examination being. a judicial aCt, 
ought to be by both, and it is not ſufficient that one 
of them examined, and made a report to the other ; but 
if they are both preſent, and one alone examines, or aſks 
queſtions, it is well enough : ſo where two Juſtices are 
enabled to bail a perſon, they ought both to be preſent 
_ to do it, and not one of them firſt to ſign the recog- 

nizance, and then ſend it to another. 6 Mod. 180. 

_ By ſtat. 26 Geo. 2. cap. 27. No aft, order, adjudica- 
tion, warrant, indenture of apprenticeſhip or other in- 
lirument, made or to be made by two or more Juſtices 
of peace, which doth not expreſs that one or more of 
| tne Juſtices are of the guorum, ſhall be ſet afide'ſor that 

delect only, | | 

A lingle Juſtice cannot bail a perſon that is commit- 
ted by. order of the ſeiſions ; for he that bails muſt have 
as high a power as he who commits. x Keb. 857, 897. 
Utd, tit, Bail, | 

But whatſoever power is given to a Juſtice, or to two 
Juſtices of the peace, by any ſtatute, is given to the ſeſ- 


lions of the peace, which conſiſts of a colleQion of Juf- 
tices. 2 Keb; 7s. . 
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It has been held, that where a ſtatute ſays the next 
Juſtice, it muſt be the next 3 but where it ſays the Juſ- 
tices of peace in .or hear the place, there any Juſtice of 
peace” in the county wilt ſerve. 1 Ke. 559. | 

Juſtices of the peace are to execute their authority as 
Juſtices of the peace within the county wherein they are 
Juſtices, and cannot regularly do a judicial a& out of 
ſuch county. 2 Hal. Hiſt. P. C. 50. 2 Hawk. P. C. 


Therefore, if a Juſtice of peace live or be out of the 
county wherein he is Juſtice, he cannot by his warrant 
fetch a priſoner out of the county whereof he is Juſtice, 
to come before him in the county where he is. 13 Ed. 
4+ 8. ba Pow. 37. a. Platt's caſe. 

And as Juſtices of the ptace have no coercive power 
out of their county, they cannot make an order of baſ- 
wy or ſuch like orders, out of their county, 2 Hawk, 

» C. 37 . | IR 

But ; Juſtice of peace may do a miniſterial aft out of 
the county, ſuch as examine a party robbed, whether he 
know the felons, according to the ſtatute or not. Cro. 

ar. 211, 1 Jon. 237. LEY 

Alſo by the better opinion, recognizances and infor- 
mations voluntarily taken before them in any place are 
good, for thoſe, ſays my Lord Chief Juſtice Hale, are 
acts of voluntary juriſdiction, and may be done out of 
the county, as well as a biſhop may grant adminiſtra- - 
tion, inſtitution or orders out of his dioceſe. 2 Hawk. 
P.:C.37-. 3 Het. Hift. PF; Go $1. - | 

But a Juſtice of peace cannot impriſon a perſon for 
not giving a recognizance, or commit a perſon for a 
crime, for theſe are aCts of compulſory juriſdiftion which 
he cannot exerciſe out of his proper county. 2 Hal, 
Hiſt. P. C. 51. | 

If A. commits a felony in the county of B. where he 
lives, and goes into the county of C. and is there taken, 
a Juſtice of the peace of the county of C. may take his 
examination and inſo1mations in the county of C, though 
the felony were committed in the county of B. but my 
Lord Hale ſays, that upon his arraignment in the county 
of B. he would never allow theſe examinations to be 


given in evidence, becauſe though he may commit and 


examine, and .pive an oath to the informers, vea and 
bind them over to give evidence, or commit them, yet 
that is but for neceſlity of preſerving the peace, for he hath 
really no juriſdiction in the caſe. 2 Hal Hift, P.C. 51. 
It 4. commit a felony in the county of B, and upon 
a warrant iſſued 2gainſt him by a Juſtice of peace in the 
county of B. he 1s purſued, and flies into the , county of 
C. and there is taken, he muſt not, by virtue of that 
warrant, be carried to a Juſtice of peace of the county of 
B. where he committed the felony, but to a Juſtice of 
peace in the county of C. where he was taken, 1 
Hal. Hijt. P. C. 580. wp | 


But if 4. were taken by the warrant in the county of 


'B. and break away into the county of C. and be there 


taken upon freſh ſuit by them that firſt took him, 
he may be either brought to a Juſtice of the: county of 
C. where he was laſt taken, or before the Juſtice of the 
county of B. by whoſe warrant he was firit taken ; for 
in ſuppoſition of law he was always in cuſtody. 1 Hal. 
Hifl. P. C. 581. ETA Pet” 4 

But if he eſcape before arreſt into another county, if 
it be a warrant barely for a miſdemeanor, it ſeems the 
officer cannot purſue him into another county, becauſe 
out of the juriſdiction of the Juſtice that granted the 
warrant; but in caſe of felony, affray or dangerous 
wounding, the officer may- purſue him, and raiſe hue 
and cry upon him into any county ; but if he take him 
in a foreign county, he is to bring him to the gao] or 
Juſtice of that county where he is taken, for he doth not 
take him purely by the warrant of the Juſtice, but by 
the authority which the law gives him, and the Juſtice's * 
warrant is a ſufficient cauſe of ſuſpicion and purſuit. 2 
Hal. Hijt. P. C. 115. Bs | 

If 4. be a Jultice of peace in two adjacent counties, 
though by ſeveral commilthons, as the recorder of Londen 
is, he whilſt he lives in one county, may fend his war- 


rant © apprehend inalefaCtors in another, and fend them 
| BY t@ 
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to Newgate, which is the common gaol both for London 
and 1Midd!eſex. 2 Hal. Hiſt. P. C. 581. 

'The Juſtices of the peace have juriſciction of felonies 
arifing within the verge. k Co, 46. a. Wigg's calc. 2 
Hal, Hijt. P. C. 52. OOTY 

Juſtices of the peace for a county have, by their com- 
miilion, an expreſs authority as well within liberties 
as without, znd may execute their office within a town 
which has a ſpecial commiſſion of the*peace for its own 
limits, unleſs ſuch commiſſion have a clauſe that no other 
Juſtices, except thoſe named in it, ſhall any way con- 
cern themſelves in the keeping of the peace within the li- | 


berties of ſuch town. 2 Hawk. Þ. C. 37. 2 Hal. 


Hit. P. C. 49. | 

Alſo it ſeems, that though ſuch commiſſion have a 
ſpecial excluſive clauſe, of which the Juſtices have notice, 
yet their afts within a liberty are not void, though per- 
haps they may be puniſhed for proceeding in defiance of 
ſuch reſtrictive clauſe, as for a.contempt of the King's 


prohibition. 2 al. Hift. P. C, 47. 2 Hawk, Þ. C. 


% by the 9. Geo. I. cap. 7. ſe. 3. it is enafted, ** T hat 
if any Juſtice of peace ſhall dwell in any city, or other 
precinct that is a county of itſelf, ſituate within the 
county at large, for which he ſhall,be appointed Juſtice 
of peace, although not within the ſame county, it ſhall 
and may be lawful for any ſuch Juſtice of peace to grant 
warrants, take examination, and make orders for any 
matters which any one or more Juſtice or Juſtices of the 
peace may aCt in, at his own dwelling houſe, although 
ſuch dwelling houſe be out of the county where he is au- 
thorized to act as a Juſtice of peace, and in ſome city, 
or other precinCt adjoining, that is a county of itlelt; 
and that all ſuch warrants, orders and other act or aCts 
of any ſuch Juſtice of peace, and the act or aCts of any 
conſtable, tithingman, headborough, overſeer of the 
poor, ſurveyor of the highways, or other officer, in obe- 


dience to any ſuch warrant or order, ſhall be valid, good 


and effeual in the law, although it happen to be out of 
the limits cf the proper precinct or authority ; provided 
always, that nothing in this aCt contained ſhall extend to 
give power to the Juſtices of the peace for the counttes 
at large, to hold their general quarter-ſelſhons of the 


required, upon proof vpon oath of the hand wri 
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Stat, 24 Geo. 2, cape 55. ſet, 1, In cafe an 

againſt whom a warrant 15 Hed by any Joltice of 
peace of any county or place within this kingdom, clot 

go into, relide or be in any other county or | place ho 
of the juriſdiction of the Juſtice granting ſuch warrant, > 
ſhall be lawful for any Juilice of the peace of the coun 4 
&:c, where ſuch perſon eſcapes, and ſuch Juſtice is herel” 
the Juſtice granting ſuch warrant, to indorſe his _ : 
ſuch warrant ; which will be a ſufficient authority tg > 
perſon bringing ſuch warrant, and to all other perſons S 
' whom ſuch warrant was origioally directed, to execute 
0 watrant in, ſuch other county, &c. out of the jucl. 
diction of the Juſticf granting ſuch warrant, and to a 

prebend and carry ſuch offender before the Juſtice who i; 

dorſed fuch warrant, or ſome other Juſtice of ſuch og 
county, &c, where ſuch warrant was indcrſed. Jn aol 
the oftence, for which ſuch offender. is ſo apyrebended it 
ſuch other county, &c. be bailable in law, and uch 
oftencer be ready to give bail for his appearance at the 
next afſifes or geneial gaol-delivery, or next general 
quarter-ſeſſions of the peace for the county, &c, where 
the. offence was committed, ſuch Juſtice of iuch oh-. 
county, &c. before whom ſuch offender is brought ſhall 
take bail of ſuch offender for his appearance at the next 
allizes, or general gaol-delivery, or at the next general 
quatter-ſeſſions of the peace for the county, te. where 
ſuch offence was committed, as the Jultices of the Prace 
of the proper county, &c. might have done ; and the 
Juſtice ſo taking bail ſhall deliver the recognizance, tg. 
gether with the examination or confeſſion of ſuch offen. 
der, and all proceedings relating thereto, to the conſtable 
or perſons ſo apprehending ſuch offender, who js to deliver 
over ſuch recognizance, &c. to the clerk of aſlize, or 
clerk of the peace of the county, &c. where ſuch offender 
.ts required to appear by ſuch recognizance ; and ſuch re. 
cognizance, Wc. ſhall be of the ſame force as if the ſame 
had been entered into, before a Juſtice of peace for the 
proper county, &c. where the offence was committed 
and the ſame proceedings ſhall be had thereon; andin caſe 
ſuch conſtable, or other perſon to whom ſuch recognie 
Zance, Wc. 1s ſo delivered, negleCt to deliver over the 
ſame to the clerk of aſliſes, or cletk of the peace of the 


— —_— 


peace in Cities or towns, which are counties of them- | county, &'. where ſuch offender is to appear, ſuch con- 


ſelves ; nor to impower Juſtices of the peace, ſheriils, 
bailiffs, conſtables, headboroughs, tithingmen, borſhol- 
ders or any other peace officers of the counties at Jarge, 
to act or intermeddle in any matters or things atifing 
within cities or towns, which are counties of them- 
ſelves; but that all ſuch aCtings and doings ſhall be of 
the ſame force and effect in law, and none other, as if 
this aft had never been made.” _ 

Stat. 15 Geo, 2. cop. 24. Where any perſon liable to 
be committed to the houſe of correction, ſhall be appre 
hended within any liberty, city or town corporate, who'e 


inhabitants are contributory to the ſupport of the houſe 


of correction of the county, riding or diviſion in which 
ſuch liberty, &c. is ſituate ; it ſhail be lawful for the 
Juſtices of the peace of ſuch liberty, &c. to commit 
ſuch perſon to the hou'e of correCtion of that county, 
&c. in which ſuch liberty, &c. 1s ſituate ; which perſon 
ſo committed ſhall be dealt with, and be ſubjeCt to the 
ſame correQtion, as if committed by any Juſtice of the 
peace of the ſ{2zme county, Tc. 

Stat. 16 Geo. :. cafe. 18. ſet. 1. It ſhall be lawful for 
every Juſtice of the peace within his jurifdiction to exe- 
cute every thing appertaining to his office, ſo far as the 
ſame relates to the laws concerning the poor, vagrants, 
highways, or parochial taxes or rates, noiwithltanding 
ſuch Juſtice is rated to, or chargeable with the taxes 
within ſuch pariſh or place affected by ſuch act of luch 


Juſtice. 
$22. 2. No aG@t alteady done by any ſuch Juſtice 


ſtable or other perſon ſhall forſeit 10 /. to be recovered by 
bill, Sc. in any court at ///mig/ter, by any perſon who 
will ſue for the fame ; wherein no eſlvin, Ee. ſhall be 
allowed. And in cale the offence for which {ſuch offender 
is apprehended in any other county, &'c. be not bailahle 
in law, or ſuch offender give not bail for his appearance 
at the next afſizes or general gao!-delivery, or next general 
| quarter-feſſions of the peace for the county, &c. where 
the offence was committed, to the ſatisfaQtion of the Ju- 
{tice before whom ſuch offender is brought, in ſuch other 
county, &c. then the conſtable or perſon apprehending 
ſuch offender, ſhall carry ſuch offender before a Juſtice of 
peace of the proper county, &c. where ſuch oftence was - 
committed, there to be dealt with according to Jaw. 
Sect. 2. No aCtion of treſpaſs, talſe imprilonment, 1- 
formation or indictment, or other aCtion ſha!l be,brought 
againſt the Juſtice who indorſes ſuch warrant, by realou 
of his indorſing ſuch warrant. SLE | | 
Se. 3. Provided that ſuch perſon be at liverty 10 
bring his aCtion againſt the Juſtice who originally granted 
ſuch warrant, as he might have done in calc this act had 
not been made, | | - 
Where a city hath Juſlices with an excluſive clauſe, 
the Juſtices of the county cannot act in matters of excite; 
25 where the queſtion was, Whether, as the city of Net 
Sirum had an exclufive commiſhon of the peaces the 
Juſlices of the county of 7i/ts could by virtue of 12 Cor. 2+ 
cafe 2J- and 15 Car. 2. cap. 2. act in rxcile maiteis 
within the city. This cale was argued three times at the 


Mg _—— 


{hall be void, becauſe the ſame hath been fo dune by 
any ſuch Juſtice fo rated or chargeable, | 

Se. 3. This act ſhall not authorize any Juſtice for 
any county or riding 2t large to aft in the determination 


" of any appeal to the quarter ſc {hons for any ſuch county. 


or riding, from any order or thing relating to the pariſh 
or place where ſuch Jultice 1s fo charged. 


var, and this. terin the chick Juitice delivered the icic- 
lution of the court: 1, 'lhat the crown might grant 
to ary City, to have Juilices of their own within them: 
leives, and exclude the county Jullices from intermeddling 
in the urdinary butineſs of a juttice of peace. £r9. Lib 
ters. Patent 111. Diult, 21, 2 [nt 71. 2:ly, That 
ſuch caſe the aCt of the county juitices would be vo'd 


>) 
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and not to be conſidered only as-a breach of the ſranckiſe. | 


 |2dly, That though the -12 Car. 2. gives 

# ls Rok 3 exciſe matters to the Juſtices of the 
me: reliding near the place where the forfeiture ſhall be 
_—_ or offence committed ; yet it never was the deſign 

5 legiſlature to make any alteration in the reſpective 
* riſdition of the Juſtices, but only to velt the exciſe 
* rifdiction in Juſtices of counties, cities and places, with 
reſpect to their ſeveral local juriſdiftions within ſuch 
places. Stran. 1154+. Trin. 14 Geg. 2. Talbot. v. Hubvle. 


. Of their fees : and how they are favoured and pro- 
1:f1ed by the law in the execution of their offices. 


Gtat, 26 Geo. 2+ cap. 14+ Jett. r. The Juſtices of the 
peace throughout gland, at their reſpective general 
quarter-ſeſions next after the 24th of Zune 1753, ſhall 
make a table of the fees to be taken by clerks to Juſtices 
of the peace within the county, city or diviſion, for 
which ſuch general quarter -ſeflions are held; and ſuch 
reſpective tables of fees, being approved by the Juſtices of 
peace at the next ſucceeding general quarter-ſeſſions for 
ſuch county, Ec. with fuch alterations as ſuch Juſtices 
{o aſſembled think proper, ſhall be laid before the judges 
at the next aſſiſes, or at the great ſeſſions for the prin- 
cipality of IVales, and counties palatine of Cheſter, Lan- 
caſter and Durham, for the reſpective county, &c. and 


the ſaid judges are to confirm ſuch reſpeCtive tables of ſees, 


as ſettled by the 1aid Juſtices, or with: ſuch alterations as 
| to ſuch judges appear reaſonable; and it ſhall be Jawful 
for the laid Juſtices of peace in their refpeCtive quarter- 
| lefſions, from time to time to make any other table of 
ſees to be taken inſtead of the fees contained in the table 
confirmed by the judges of afliſe, and after the ſame are 
approved by the Juſtices of peace at the next ſucceeding 
general quarter-teſſhons, to lay ſuch new table of fees 
before the judges at the next aſliſes: or at the great 
ſeſſions ſor the principality of /Yales and counties palatine 
of Cheſter, Lancaſter and Durham, who are to ratify the 
ſame, if they think fit ; but no table of. fees to be made 
_ by the ſaid reſpeCtive Juſtices of peace, ſhall be of any 
validity until the ſame be confirmed by the ſaid judges. 
 S$ef. 2. If at any time after three calendar months 
from the time that ſuch table of fees is made and ratified, 
any clerk to any Juſtice, or any perſon aQting as ſuch, 
under pretence of any thing done by ſuch Julitice in the 
execution of his office, or done by ſuch clerk, demand 
or receive any other or greater fee than is aſcertained 
aud confirmed as aforeſaid, ſuch perſon ſhall for every 
ſuch offence forfeit 20 /. to any perſon who thall ſue for 
the ſame by aCtion of debt, &c, in any court of record at 
HI*/Imin/ter, wherein no efſoin, &c, ſhall be allowed. 
Seft. 3- All the tables of fees made and cuulrmed as 
aſoreſaid, ſhall be depoſited with the clerk of the peace 
for the reſpeCtive county, city or other diviſion ; and 
each of the ſaid clerks of the peace ſhall cauſe copies of 
the ſaid tables to be kept conſtantly in a conſpicuous part 
of the room where the general or quarter-ſeſſions are held ; 
under pain of forfeiting 10 /. for each offence, to be re- 
covered by action of debt, &c. in any court of record at 
. Fejtniiiſter, wherein no efloin, &c. ſhall be allowed. 
$22. 4. Ail ſuits brought by virtue of this aCt, ſhall be 
brought before the end of three months after the offence 
committed, | | 
Stat. 27 (320. 2. (aps Ib, fet?. 4. The table of fees to 
be taken by the clerks to Juſtices of peace for M:d2leſex, 
which thall be ſettled by the Juſtices for the ſaid county 
at their general or quarter-ſei{ſions, ſhall be laid before the 
Lord Caief Juſtice of the King's Bench, the Lord 
Chief Juſtice of the Common Pleas, and the Lord Chief 
Baion of the Exchequer, or any two of them, who are 
tw conhrm ſuch table of fees as ſettled, or with ſuch altera- 
Uons as to them or any two of them appear reaſonable ; 
_ un the Juſtices of peace for the ſaid county are to make 
@ Lavic of tuch fees at their next general or quarter-ſeſſions, 
aſter the 24th of June 1754, and to approve or alter the 
lame at the next ſucceeding general or quarter-ſeſſions, 


ant tron time to time: to make and approve any other 
table of ſuch fees, | | 


JUS | 

By ſtat. 7 Jac. 1, cap. 5. If any aQtion upon the caſe, 
treſpaſs, battery,' or falſe impriſonment, ſhall be brought, 
againſt any Juſtice of peace, mayor or bailiff of a city or 
town corporate, headborough, port-reeve, conſtable, tith= 
ingman, collector of ſubſidy or fifteenths, for any thin 
by them done by reaſon of their offices, it ſhall be lawful 
for every ſuch Juſtice of peace or other officer, and all 
others which in their aſſiſtance, or by their command, 
{hall do any thing touching their offices, to plead the ge- 
neral iſſue, Not guilty; and if the verdiC paſs with the 
defendant, or the plaintiff become nonſuit, or ſuffer any 
diſcontinuance, the judge before whom the matter ſhall 
be tried ſhall allow the defendant double coſts. 

tat. 2. Fac. I. C. 12, ſet? 5, If any aCtion upon the 
caſe, treſpaſs, battery, or falſe impriſonment, ſhall be 
brought againſt any Juſtice of peace, mayor or bailiff of 
city or town corporate, headborough, port-reeve, con= 
ſtable, tithingman, colleCtor of ſubſidy or fifteens, church < 
wardens, and perſons called ſworn-men, Ec. and: their 
deputies, or any other, which ia their aſſiſtance, or by 
their command, ſhall do any thing touching their offices, 
for any thing by them done by virtue of their office, the 
action ſhall be laid within the county where the faCt ſhall 
be done, and it ſhall be lawful for every perſon aforeſaid, 
to plead the general iſſue, Not guilty ; and if the verdict 
ſhall paſs with the defendant, or the plaintiff become 
nonſuit, or ſuffer any diſcontinuance, the defendant (hall 
have double coſts. | 

Stat. 24 Geo. 2. 44. ſe, 1. No wiit ſhall. be ſued 
out againſt, nor any copy of any proceſs at the ſuit of a 
ſubject ſhall be ſerved on any Juſtice of the pzace for any 
thing by him done in the execution of his office, until 
notice in writing of ſuch intended writ or proceſs be deli- 
vered to him, or left at the uſual place of his abode, by 
the attorney for the party who intends to ſue, at leaſt one 
calendar month before the ſuing out or ſerving the ſame z 
in which notice ſhall be clearly and explicitly contained 
the cauſe of aCtion, on the back of which notice ſhall be 
indorſed the name of ſuch attorney, with the place of his 
abode, who ſhall be intitled to the fee of 205. for pte- 
paring and ſerving ſuch notice, | | | 

Se#?. 2. It ſhall be lawful for ſuch Juſtice of peace at 
any time within one calendar month after ſuch notice 
given, to tender amends to the party complaining, or-to 
his attorney; and in caſe the ſame is not accepted, to 
plead ſuch tender in bar to any action grounded on ſuch 
writ or proceſs, together with the plea of Not guilty, 
and any other plea, with leave of the court; and if 
upon ifſue joined, the jufy find the amends fo tendered 
to have been ſuſhicient, they ſhall give a verdict for the 
defendant; and in ſuch caſe, or in caſe the plaintiff be- 
come nonſuit, or diſcontinue his aCtion, or judgment be 
given for ſuch Juſtice upon demurrer, he ſhall be intitled 
to the like coſts as if he had pleaded the general iſſue only; 
and if the jury find that no amends were tendered, or 
that the ſame were not ſufficient, and alſo againſt the 
defendant on ſuch other plea, they ſhall give a verdiCt for 
the plaintiff, and ſuch damages as they think proper 
which he ſhall recover, together with his coſts, 

See. 3. No ſuch plaintiff ſhall recover any verdict 
againſt ſuch Juſtice, where the ation is grounded on an 


proved upon the trial that ſuch notice was given, but in 
default thereof ſuch Juſtice ſhall recover a verdiCt and 
colts, x 


amends, or have tendered inſuſhcient amends, before the 
aftion brought, it ſhall be lawful for him, by leave of 
the court where ſuch aCtion depends, at any timg before 
iſſue joined, to pay into court ſuch ſum as he fees fit; 
whereupon ſuch proceedings ſhall be had as in other 
actions where the defendant is allowed to pay money into 
court. 
S:&. 5. No evidence ſhall be given by the plaintiff, on 
the trial of any ſuch aCtion,, of any cauſe of aCtion, ex- 
cept ſuch as is contained in tae notice, | 
 $e#1, 6. No action ſhall be brought -agiinſt any con- 
ſtable, headborough, or ether officer, or againſt any per- 


fon acling by his order and in his aid, for any thing done 
| in 


P 
* 


act of the defendant as a Juſtice of peace, unleſs it is 


$2, 4+ In cafe ſuch Juſtice negleQt to tender any | 
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in obedience to any warrant under the hand and ſeal of | 
any Juſtice of. the peace; until demand hath been made 
or left at the uſual place of abode, by the party intending 
to bring ſuch action, or by his attorney in writing ſigned 
by the party demanding the ſame, of the peruſal and 
copy of ſuch warrant; and the ſame hath been refuſed or 


negleted for fix days after ſuch demand : and in caſe af- 


_ ter ſuch demand and compliance therewith, any aCtion 
- be brought againſt ſuch conſtable, &c. for any ſuch 
cauſe as aforeſaid, without making the Juſtice who ſigned 
or ſealed the ſaid warrant defendant, on producing and 
proving ſuch warrant at the trial, the jury ſhall give their 
verdict for the defendant notwithſtanding any defeCt of 
Juriſdiftion in ſuch Juſtice ; and if ſuch aCtion be brought 
jointly againſt ſuch Juſtice, and ſuch conſtable, &c. then, 
on proof of ſuch warrant, the jury ſhall find for fuch 
conſtable, &c. notwithſtanding ſuch defe&t of jurifdic- 
tion; and if the verdict be given againſt the juſtice the, 
Plaintiff ſhall recover his coſts againſt him, to be taxed 
in ſuch manner as to include ſuch coſts as ſuch plaintiff 
is liable to pay ſuch defendant for whom ſuch verdict is 
found as aforeſaid. 
Se#. 7. Where the plaintifF in any ſuch aQtion againſt 
any juſtice of peace ſhall obtain a verdict, in cafe the judge 


before whom the cauſe is tried, in open court certify on 


the back of the record, that the injury for which ſuch 
ation was brought, was wilfully and maliciouſly com- 
mitted, the plaintiff ſhall be entitled to double coſts, 

S:-#. 8. No action ſhall be brought againſt any Juſtice 
. of the peace, for any thing done in the execution of his 
office, or a+ainſt any conſtable, &c. acting as aforeſaid, 
unleſs commenced within fix calendar months after the 
fact committed, | 

Juſtices of peace withm liberties, (Fufticrarir ad pacem 
infra libertates), Are ſuch in cities and other corporate 
towns, as thoſe others of the counties, and their autho- 
rity or power is all one within their ſeveral precincts. 
Stat. 27 Hen. 8. cap. 25. 


Juſtices of traile-bafton, Were a kind 'of Fu/lices ap- 
pointed by king Edward the Firſt, upon occaſion of great | 


diſorders grown in the realm, during his abſence in the 
Scotch and French wars. In the Ola N. B. fol. 52. they 
are ſtiled Fu/lices of trial-baſton : but by Aoling/hed and 
Stow, Traile-baſton, ſo called (ay they) of zrailing or 
drawing the ſtaff of Fu/tice: or according to C92. 12 


Rep. fol. 25. for their ſummary proceedings, who ſays] 


alſo, they were, in a manner, 7u/lices in eyre, and their 
authority founded on the ſtatute of Ragman. Their of- 
fice was to make inquiſition through the realm, by the 
verdict of ſubſtantial juries, upon all officers, as mayors, 
ſheriffs, bailiffs, efcheators and others, touching extor- 
tion, bribery and other ſuch grievances ; as intruſions in- 
to other mens lands, barretors and breakers of the peace, 
with divers other offenders ; by means of which inquiſi- 
tions, many were puniſhed by death, many by ranſom, 
and the reft flying the reatm, the Jand was quieted, and 
the King gained great riches towards the ſupport of his 
wars. See Matt. W:/tm. in anno 1305. In the Ht. 
Reffen. fol. 200, ſub anno 1305. which may be ſaid to be 
coetaneous with theſe Zu/tices, he gives the following ac- 
count of their office. Circa hac tempora proceſſit in pub- 
licum nove inquiſitionts breve, quod Anglice diatur trailbaſton 
contra intruſores, condu#7it19s ſeiſine captores, pacts infrac- 
tores, raptires, incendiarios, murderatores, Pugnatores, 
Multi hoc perempti, multi redempti, multi noxit, pauci in- 
noxii ſunt inventi. Adeo quidem 1igide proceſſit hujus coertio- 
nis juſtitia, quod pater proprio filia non parceret, &c. dirg 
multa. As to the name traile-baſton, there are divers opi- 
nions ; ſome think that ba/?cn ſignifies the beam of a pair 


of ſcales, and ſo is metaphorically applied to the juſt poiſ-: 


ing of recompence for oftences committed. Others think 
it may be derived from the French (trees, 1. cancellt ) 
bars or lattices, a grate with croſs bars : others from the 
word treille, i. pargula, a frame or raile, ſuch as vines uſe 
to run upon , and ba/ton, a ſtaff or pole, inferring that 
the Fuſlices imployed in this commiſſion, had authority tc 
proceed without any ſolemn judgment-ſeat, but migh 
without more work procecd wherever they could appre- 


to have been adminiſtered ſometimes by the King hitmtelf, 


Hawk, P, Ge 6. 


hend the malefators they ſought for. If I may he ,q. 
mitted to give my thoughts, I ſuppoſe, it may be deriyey 
from the French word trasl, i. to draw; and bajton, a 
ſtaff; and the reaſon of this my ſuppoſition is, that the 
Kings of England having in thoſe times many occationg in 
France, by reaſon of their frequent wars there; and . 
{erving that the marſhals of France had a large power 
with which they were inveſted by the delivery of 1 baſlan 
(or as we call it a battvon) the enſign of their office anq 
authority ; when they returned, and found ftrange gi. 
orders grown here, in imitation of that, erefted thoſe 
Tuſlices, who (as they ſay) bad a baj7on delivered them 2s 
the badge of their office, ſo that whoever was brought be. 
fore them was trai!le al bajlon, traditus ad baculum ; where. 
upon, with ſubmiſſion, may their name eafily be deduced 
and they called Fu/tices de trail baſlon, or juſticiarii ad oy 
hendum offendentes ad baculum vel baſton. We find a com. 
miſſion of rrail-baſton, coram Rogera de Grey & ſeciis ſuis 
Jute. apud S. Albanum. ann) Regni Regis Ed. 4, pol wn. 
qreſtum, 5, Cowell, edit. 1727, See Spelman's Gl/ſar 
verbo oF ralibafion. Kat 4 Ya, 
 Juſticiac, or Juſfticier, (Fr. jufticier,) A Fuſiice, or 
Juſticier, 'The Lord Bermingham. Juſticiar of Ireland, 
Baker's Chron. Ang. fol. 118. | 
The whole juriſdiftion which is now diſtributed among 
the ſeveral courts of }/:ſiminſter- Hall, ſeems in the firit 
reigns after the conqueſts to have been lodged in one court, 
commonly called the King's court, where Juſtice is {aid 


in perſon, and ſometimes by the high juſticier, who was. 
an officer of very great authority, and uſed in the King's 
abſence beyond ſea to govern the realm as vice-roy, 2 


The firft juſticiaries after the conqueſt were 0 biſhop 
of Baieux in Normandy, half-brother by the mother to the 
conqueror, and F7!liam Fitz-Ofborn, who was vice-roy, 
and had the ſame power in the north that Odo had in the 
ſouth, and was the chief in the conqueror's army. ZB» ad) 
Pref. to the Norman Hiſt. 151. (B.) Dugd. Chren. Series 1. 
The next juſticiaries were //;{/:am Earl of JYarren in 
Normandy, a great commander in the battle againſt Taro, 
and Richard de Benefafa, alias Richard de Tonebridge, ſon 
to G:/bert Earl of Biron in Normandy, and were confli- 
tuted in 1073. Brady's Preface, Wc. 151. (B.) Dugd. 
Chron, Series 1, I 

In a great plea between LanfrI»k and the ſaid Ow, 
Gorsfrid biſhop of Conſtance in Normandy, was juſciciary. 
Brady's Preface, &c. 151. (C.) Dugd. Chron. Series 1, 

In the beginning of //i/l;am Rufus, Os was again jul 
ticiary. Hilliam de Carilefo biſhop of Durham, a Ner- 
man, fucceeded Qas, and then followed Ranuiph Flan- 
bard in 1099, Afﬀterwards in the reign of #. 1. in 1100. 
Fiugo de Beckland, a Norman, was juſticiary, and after 
him his fon Richard 'Baſjet was; then Roge- biſhop of 
Saliſbury, was jufticiary and chancellor. The next, in 
the time of King Stephen, was Henry duke of Normandy, 
afterwards King Henry Il. And in Henry the Second's 
time was Robert de Belly Monte earl of Leiceſter in 1108, 
but Alberic de Vere earl of Guiſnes, is ſaid to have been 
juſticiary before him ; and after earl of Leiceſter, Richars. 
de Lucte was made juſticiary ; after him in' 1180. £&- 
nulph de Glanwil, that famous lawyer, was made juilicia'y; | 
after him, Hugo de Putaceo, commonly called Pu/us, Pi- 
tac, or Pudſey, nephew to King Stephen by his filter, was 
made juſtictary in the north parts beyond Trent ; and //'- 
 lram de Linga-Campo, or. Ling-Champ, biſhop of Ey, ws 
at the ſame time, by Richardthe Firſt, made jufſticiary 92 
the ſouth parts of this ſide Trent, Then, aſter the dep!?- 
vation of //7/liam biſhop of Ely, TValter, archbiſhop cf 
| Rouen in Normandy, was made juſticiary of all Eng/an- 
; Brady's Preface, &c. 151, (D) (E) (F) 152. (4) (Þ) 
(C). See Dugd. Chron. Sereis 1, 2, 3, 4, 5. 

IWiiliam Long Champ biſhop of El;, chiet juſticiar and 
| 'ord chancellor to Ric. it. Speed 473. 
IS Peter, chick juſticiar in the firſt of J4bn. Steel. 
407» | 
| Hubert de Burgh, earl of Ken!, chief juſticiar. 1. if. 3 
Ve: d $13, | | 


And 


4 


} vV IJ 
{4d after him, "Steph Segrave. Speed 521. The 
chick juſticiar is the miniſter of regal! command in the 
abſence of the King. Seed $13 
Towards the Jattzr end of the Norman period, the power 
of the gromnd juitictar was broken, fo thai the Auta Repts, 
which before was one great court where the juſticiar pre 


6ded, wes Civiced into {our diilinct courts, vs. Chan- 


cery, Exchequer, King's Bench and Common Pleas. 
Gitb. H'jt. View of the Court of Exchequer 5 cites Judd 
2. 4. it determined about the 45 Z 3. Bray Preface, 
Ec. 154 b | 

The chancellor was the firſt in order on the left hand 
of the juſticiary, and as he was a great perſon in court, 
ſo he was in the Exchequer; for no great thing paſſe 
but with his conſent and advice, nothing could be ſealed 
without his allowance and privity. Butthe juſticiary ſur- 
mounted h in and all others in authority, and he alone was 
endowed with and exerciſed all the power which after- 
wards was execured by the four chief Judges, viz. the 
Ch. juſt. of B. R the Ch. J. of C. b. the Ch B. 'of 
the Exchequer, and the Maſter of the Court of Wards 
Praty's Preface to the Romen Fliſiory 153. (B)> As long 
as the power of the Juvſticiar continued, the Aula Regt: 
was one cout, and on}y diitinguithed by the ſeveral of- 
city for all the officers were united under the uſticiar, 
and ho was 1ne coverncr and ſuperintendant of the courts. 
Giib. Hift. View of the Exchequer 10. | 
Valiriathts Judicature, prerogative, Cowel. ed, 1727. 

WURICE. TEE !s the Lipiicit court that is held in a fo 
reſt, and is always heid before the 1,ord Chick TJuffice im 
eyre of the fore/i, vpon warning forty days belore; and 
there the judgments ace ulways given, and the fines fer for 
_ offenres, tirat were preſented at the courts of attach 
ments, znd the offenders indicted at the Swwarnmotes, 
concerning which tee ZZanwood's Foref! [.aw, cap. 24. 

SUaIcES, Is a writ direfted to the ſheriff, for the dif- 


patch of Z/{:ce in ſome ſpecial cauſe of which he canvot. 


by his o:dinary power hojd plea in his county-coutt. 
Hereupon the writ de excori#runicat? deliberan 0, is called 
a jufticies in the (id Nat. Brev. fol. 35. Alſo the writ de 
hamine repleziano, 1b: ful, 41, And the writ de jecunda 
ſuferener atione paflure toid, fol. 73. There are many 
precedents of this in #. N. B. fol. 117. in Account, and 
fel. 152, in Annuity, avd fol. 119. in Debt. Kitchin, fo!. 
74. ſays, that by ihis writ of ju/7:czes, the ſheriff may hold 
plea ol a great ſum, whereas, of his ordinary authority, 


| he can hold no pleas, but of ſums under forty ſhilings, 


po g7 


with whom agrees Cr ompt. fol. 231. It is called a ju/ticier, 
Secaulſe 1t 1s a commiſhon, to the ſheriff ad jufltctandim 
alquem, to do a man juſtice, 'and requires no-return, or 
any certificate of what he hath done. Brad, lib. 4. 
'ract. b capes 13. nun. 2. mentions a juices to the 
{heriT of London, in a cafe of dower. See the New Book 
of Entries, verbo Fufticies. N54: 

3 0{tlavir hoimribe, See Painicide, © {7 ot 

YUſUACEHNT, (Fu/lificatis,) Is an affirming or ſhewing 
good reaſon in court, why he did ſuch a thing as he 13 
called to anſwer; as to 7u/tify in a cauſe of replevin. 
Brooke, tit. Replevin, See hin, {Live's Tielpais. 

J\ufnicotezs, (Fuftificatores,) ſeem to ſignify compur- 


2ators, or tho!e that by cath juſtify the innocence, repu- 


tai1on, or oath of another, ys in the caſe of waging law. 
Will. Rex Anglie camerar io & ſuſtificatoiibus ſuis, omni» 
bus ſuis fidel:bus Norf. ſulutem. Ingquirite per comitatum 
gurs juitius hbujuſrnodi ferigatluram haberet tempore patris 
met, five abbas Rameſie ſive ant2-eſſor I de Aibema. * Et 


ft ce mmitatus concor daverit quod abvas refius prediftam \ fo + 


rr:-fafturam debct bakere, tunc 'precipio ut C, ſolid, ques 
Radul, Paſſel implacitativit, fine mora ebbati reddantu*. 
FT. Epiſc-po Dunelmenh, Sir Henry Spelman leaves it 
thus without explication. Juſti icators are »l/o Jurymen, 
becauſe they juſtify that party on whoſe behalt they give 
their verdict., Corvel', edit. 1727. ti tat 

vUuRitia, Was anciently ufed for a judge, and fome- 
times for a ſtatute, law or ordinancez Richardus Dez 
Gratia, Sctatrs, nos, de cormmuny proborum wvirorum conſtlio, 
&5//e bas jultitias /ubſeriptas. tioveden, p. 666 

Fuſtitia, Is often taken for juriſdiciion, or the office 
of a Judge. Leg. Edw. Conf. cap. 26. Jultitia cogn:ſcentis 
latroms ſua eft de homine jus. | | 3k 

 Fuſftitia, He who now is called ju/itia-zus was fors 
metly calied ju/t:tia, i. e a judge. Leg. H 1. cap. 42. 
A rege vel jultitia cus, vel a communi utrorumgue domino 
ſubmoneatur, | 


- Fſtitias facere, Is to hold plea of any thing. Mr, ' 


Selden, in his Notes upon Eaamerus, mentioning that plea 
which was held at Pinnenden ber ween archbiſhop La. frank 
and Od» biſhop of Bayeux, tells us, furc piacito inter furs 
runt Goisfredus epiſcopus Corflantienſis, qui in loco repis fuit, 


& Juititiam z/am tenuit, Lanſrancus epiſcopus gui ut dice. 


tum eft placitavit i totum dirationuvit, 


Juvzoaum, A ccaling trom the profecuti 


| See Parcation. 


K. 


Te NAJEZ, A key or wharf; Area in littore onzrrandarum 


atque extner andarum nivium cauſa, e wmpatits tabulls 


Irabioujque (clavinm 1niftar firmata, Speim. 

ENALLNN Lhe toll-afoney paid for loading or unload- 
Ing coods at a key or wharf. Pat. 20 Ed. 3. 

BNENDAr MINty. mentioned 16 Car. 2: c 7 conſiſts 
of 30 or 31 days, (excepting February, which aever hath 
- Wore than 28, unleſs in a CLeap-year, and then but 29.) 
Urelve of which months being thoſe mentioned in the 
kalendar make a year, which we call vulgarly- in the 
l:ngular number, a zavelve month But in the plural num- 
ber we ſay twelve months, then ſha!l it be accounted a 
mt) of weeks, which is but 28 days. See Co. lib. 6. f. 
61. Cateſby's caſe, See Conpuativi', Caiendar, 

Vatiwir, Rural Chapters, or conventions of the ru- 
r-1 dean and parochial clergy ; ſo called, becauſe held on 
the kaiends, or firlt day of every month : as at firſtevery 
tree weeks, and at laſt only once a quarter, and by de- 
grecs wholly iutermitted, to the great decay of diſcipline. 
dee Farcch, Ani1g. p. 640. | 

Vo. Il. NY gg. 


| Halends, The beginning of a month. See Calends. 


Hzantref. According to the deſcription of Mr. Hum 


phrey Ll:yd, out of the laws and ordinances of Hywveldda, 


a kantref bad its denomination from one hundred towns, 
and ſignifies as much, under which were contained fo 
many commots, which the J/2/þ call cummwd, and fig- 
nifies provinc:a or regio, and conliſteth of twelve manors 
or Circuits, and two town-ſhips, We nnd the word men- 
tioned in Aon. Angl. 1 part. fol. 319. thus, —— Ce pri- 
mier Conquereur de trois kantref de la terre de Brecknoch, 
e/toit Bernard de Neſmarch Norman. See Ca:iite. 
| Kariie, Carit', The religious called their beſt conven- 
tual drink, or their ſtrong beer, by this name; becauſe 
after meals they uſed to drink their pocula caritatis, or ad 
caritatem, i. e., their grace-cups, in this beſt liquors 
Cowell, edit. 1727. IST is is 
Kacie, (Sax.) A man, and ſometimes, a ſervant or 


clown. Hence the Saxons called a ſeaman a buſcarle, 


and a domeſtick ſervant huſcarle, This word” is often 
found in Domeſday, Selden's Mare Clauſum, and other an- 
| 45: | cient 


on of law, and 
exerciſing juſtice in places judicial. Cowell, edit. 1727, 
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| IE} 
cient records. From hence by corruption, comes our | 
modern word churls, Cowell, edit. 1727. 

Karrata foeni, A cart load of hay. Aon. 
I. f. 548, wot 

Hatharine Cree Cburch, alas Chriſt Church. 
Churches, | 

Liatharme hall, A prebend of Norwich, annexed to its 
maſterſhip, 12 Am. St. 2. c. 6. 

Kay. See cy, bp | 
 Heelage, (Xi/lagium) A privilege to "demand money 
for the bottom of ſhips reſting in a port or harbour. Rot. 
Parl. 21. Ed. 1, 

Kerp, A ſtrong tower in the middle of any other fort 
or caſtle, wherein the beſieged make their laſt efforts of 
defence, was called a keep, Hence the inner pile of for- 
tification within the caſtle of Dover, erected by King 
Henry. aboutthe year 1153, was called the King's keep : 

So at /Vindſor, &c. | | 
_ Keeper of the foreft, /Cu/tos fore/ie,) Is alſo called 
Chief Warden of the foreſt. Manwood's Foreſt Laws, 

part. 1. pag. 156. and hath the principal government of 
_ all things, and the check of all officers belonging to the 
ſame; and when it pleaſeth the Lord Chief Juſtice in 
eyre of the foreſt to keep his juſtice ſeat, he ſends out his 
warrant, or general ſummons, to him forty days before, 
for the warning of all under officers ao appear before him 
at a day alligned in the ſummons, which tee in Manwoed, 
wht ſupra. Yo 

Keeper of the great ſeal, (Cu/flos Magn: Srgillt) Is a 
Loyd by his office, and ſtiled The Lord Keeper of the Great 
fſealof England; he is one of the King's Privy council; 
through whoſe hands paſs all charters, commiſſions and 
grants of the King under the Great ſeal; without which 
ſeal all fuch inſtruments by law are of no force. For the 
King is in the interpretation of law a corporation, and 
paſleth nothing firmly but under the ſaid /ea/, which is as 
the publick ſaith of the kingdom in the high eſteem and 
reputation jukly attributed thereto. 'Phis Lord Keeper, 
by the ſtatute 5 Eliz. 18. hath the fame place, autbority, 
pre-eminence, juriſdiftion, execution of laws, and all 
other cuſtoms, commodities and advantages, as hath the 
Lord Chancellor of England for the time being. He is 
conſtituted by the delivery of the Great ſeal to him, and 
taking his oath. Ca. 4 Inft. fol. 87. | 

Kerper of the Pzivp ſeal, (Cx/tos Prevati Sigilli,) Is a 
Lord by his.office, through whoſe hands paſs all charters 
ſigned by the King before they come to the Great ſea/, and 
ſome things which do not paſs the Great /eal at all. He is 
of the King's Privy council, and was anciently called 
Clerk of the Privy ſeal. 12. R. 2. cap. 11. Gardien del 
Privy /eal, in Rct, Parl. 11 H. 4. num. 28. And Lord 
Privy ſeal, and one of the great officers of the kingdom, 
by 34 Her, 8, C, 4+ 
Keeper of the Touch, 12 Hen. 6. 14. Seems to be 
that officer in the King's Mint, at this day called The 
Alafler of the Aſſay. See JAmt. | 

Keeper of the liberties of England, By authority of 
parliament. See Cuſtades libertatis, 

Kennetz, A ſort of courſe Hel cloth, mentioned in 
ſtat. 33 H. 8.c. 3. EY 
 Kethere, A commutation for a cuſtomary duty for 
carriage of the Lord's goods. Cowell, edit. 1727. 

Kernctilare domum, To build a houſe with a wall or 
tower, kernelled, or creneile, with cranies or notches, for 


Angl, par. 
. Hee 


. the better conveniency of ſhooting arrows, and making | 
wear in a river, with a loop or narrow cut in it, accom- 


other defence. Spelman derives it from the: Sax. cyrnel, 
'a ſeed or kernel; from whence, ſays he, cyrnelen, to riſe 
in knobs or bunches. But Du Freſne juſtly refles on 
this violence done to the word, and finds it to be 
guarnellus or quadrane/lus, a four ſquare hole or notch; 
ubicungue patent quarnelli rue feneſtre. This form of 
walls and battlements for military uſes, and chiefly for 
ſhooting with bows and arrows, might poſhibly borrow 
name from, guadre/lus, a four ſquare dart. It was a com- 
mon fayour granted by our Kings after caſtles were, for 
preventing rebellion, demoliſhed, to give their chief ſub- 
jets leave to fortify their manor-houſes with kernelled 


 Saxones, 


Mon. Angl. tom. 2. p. 71. 


fathers and god-mcthers, every time their god-children 
ſome counties. Aſe my bleſſing, and T1 will give yeu ſame 


'viEtual, or other merchandiſe, up and down to {el}. 
Stat. 5. £liz. c. 12. 


"meſiam & Medeweryam & per titam Angliam, niſi per cofit- 


K--1.D 
mainſum ſuum de Berftail juxto Brebull in c:m, Buck, wy;4 
de petra & calce firmare & kernellare poſit. Det. 12. Sep 
1312. Parach. Antiq. fag. 353% which form of work 
does not appear in that ancient icat of Bor/tal, com, Bu; 
Cowell, edit. 1727» | | 

heinellarns, (from the Lat. Crena, a notch,) Fortifieq | 
or embattled, according to the old faſhion. Et dus ( 
Lanc.) dicit, qued iffe clamat pro ſe & her edibus ſuis kahy, 
caſirum ſuum de Halton, kernellatum. P!. de quo war, 
apud Ceflrium, 13, Ed. 3. fortified or embattclled, Ro. 
tormel. Erat ibidem quoddam caftrum duplici muro kerne. 
latum, &:. Survey of the Dutchy of Cornwall, 

Liernee, Idle perions, vagabonds, Nec on de illis qui 
dicuntur idle men, & malefattoribus, qui etiam kernyg j. 
cuntur. Pat. s Ed. 3. p, 1. m. 25. & Ord, Hibern, 31 
Ed. 3.m. 11, 12. 

Kevere, A cover or veſſel uſed in a dairy-houſe for 
milk or whey. Parech. Ang. pegs 386. 

Hen, (Kaia & caya, Sax. Leg. Teut. Koy,) a what 
to land or ſhip goods or wares at. The verb catare, in 
old writers, ſignifies (according to Scaliger) to keep in, 
or reſtrain ; and fo is the earth or ground . where keys are 
made with planks and poſts. Cowell, edit. 1727. 

The lawful keys and wharſs for the lading or landing 
of goods belonging to the port of Londen, are the fol. 
lowing, viz. Che/ter's- Key, Brewer's-Key, Galley- Key, 
ILYoll- Dock, Cuftonibouſe- Key, Bear-Kcy, Porter's- Key, Sal/g. 
Key, Wiggan's-Key, Young's-Key, Ralph's- Key, Dice-Ky, 
Smart's- Key, Somers's- Key, Hammeond's: Key, Lyon's- Ky, 
Botolph-Wharf, Grant's-Key, Cock's-Key, and Freſb-Iharf, 
beſides Bulingſgate, for landing of fiſh and *fruit ; and 
Bridgehouſe in Southwark for corn and otter proviſion, 
Tc, but for no other goods or merchandiſe. Deal 
boards, maſts and timber, may be landed at any place be. 
tween Limehouſe and H/iftminſler ; the owner firlt paying 
or compounding for the cuſtom, and declaring at what 
place be will land them. Lex Mercat. 152, 132. Stat. 
13 & 14 Car. 2.c.11. ef, 14, Rot. Scac. 19 Car. 2, 

fiepage, (Kaiaginm,) 'Vhe money or toll paid for load. 
ing or unloading wares at a ey or wharf. Rot. Pat. 1 
Edw. 3. Ms. 10s and 20 Edw. 3. m. 1. ET 

Veyies or Heels, (Ciuls or Crules,) A kind of long- 
boats of great antiquity, mentioned in ſtat. 23 Hen, 8, 
c. 18, S__ naves quibus Britanniam primo ingreſ}t ſunt 

pel. tae | 

Kepng, Five fells, or pelts, or ſheep-ſkins with their 
wool on them. Cowell, edt, 17Y7- 

Aepus, Lieps, A guardian, warden, or keeper,— 
Nel etiam quod aliguis ſensſchallus, conſlabularius, ballivus, 
keys, five foreſlarius, ſerviens, vel venator per terras 
eorum venientes, ab ifſis nc ab haminibus ſuis paſcantur, 
In the //l: of Man, the 24 
chief commoners, who are as it were conſervators of the 
liberties of the people, are called Keys of the iſland. 

Kichell, A cake: it was a good old cuſtom for god- 


aſked them bleſſing, to give them a cake; which was 
called a God's Kich-!l, It is ſtill a proverbial ſaying in 


plumb-cake, Cowell, edit. 1727. 
liidder, Signifies one that badges, or carries corn, dead 


They are alſo called kiddters, 13 
El. cap. 25. | | CER 
Kivdle, Lidel, or Kedel, ( Kigellus,) A dam, or open 


modated for the laying of wheels or other engines to 
catch fiſh. 2 part. tuft. fol. 38. Anguſtias, machinas ſive 
ingenia in fluminibus pofita ad jalmones alioſque piſces intera- 
piendos. Fiſhermen corruptly call them kettles, The 
word is ancient, for in Magna Charta, cap. 24. we read 
thus, Omnes kidelli deponantur de catero penitus per Tha- 


ram maris. And in a charter made by King Fn, power 
was granted to the city of London, De kidellis amovends 
per Thameſiam & Medeweyam. T1 Hen, 4. cop. 12. i wi 
accorded, inter alia, That a ſurvey ſhould be made of the 


walls. Licentiam dedimus Fohanni de Flandls qued: ipſe 


wears, mil's, ſtanks, ſtakes, and #:dels, in the great 1- 
| yer; 


Ki'1 N 


vers of England. Jnq. capt. apud Derb. 15 Nov, 1 Eliz. | 


oft, mortem Tho. Fyndern, &c. Et uit ſeiſitus de uns 
kidello wocat. a were, ac de libera pi/caria in Potlok, Eſc. 
Bundello, 3- 'They are now called kettles, or kettle nets, 
and are much nfed on the ſea-coaſts of Kent and ales. 
Coweli, edit. 1727. _ ; | 
{jnapying, Is a ſtealing and conveying away a man, 
woman or Child; and is an offence at Common law, pu- 
nithable by fine, pillory, &c. Raym.-474. Allo if a 


maſter of a ſhip, &c. ſhall, during his being abroad, | 


force any man aſhore, and willingly leave him behind, 

he ſhall ſuſfer three months impriſonment. 11 & 1277. 

bl kuderkin, The eighth part of a hogſhead. 

tnketh, An ancient (ervile kind of payment. Cowell, 
te 1727+ | 

or ola Keelage. Corvell, edit. 19727. | 
Killyth ſtation, Is where a lord of the manor was bound 


by cuſtom to provide a /ia!lion tor the uſe of his tenants ' 


nuares. Spelm. 00! | 

Kiith, 4c omnes annuales redditus de quadam eonſuetudine 
in Ewyas Lacy vocat. Kilth. Pat. 7. Eliz. pag. 7. Spel- 
mam confefſeth he did not know the meaning of the word. 

Perngrtt, See Je irent, Anmmiſiration. Z 

Xing, (Rex, ) Is thought by Cambaen in his Brit pag. 
105, to be contratted for the Saxon word cyning for con- 
ins, Ggniſying him that hath the higheſt power, and 
-bſolute rule over the whole land; and therefore the 
Kino is in intendment of law cleared of thoſe deſes 
which common perſons are ſubjeC to; for he is always 
ſuppoſed to be of full age, although never ſo young. 
Crop. Fur fil. 134. Kitchin, fol. 1. He'is taken as not 
ſubje&t to death, but is a corporation in himſelf. Cromp. 
ibid He is ſupra legem by his abſolute power. Brad. 
' lib. 1.c.8. Kitch, fol, 8. And though for the better 
and more equal courſe in making laws, he do admit the 
three eſtates, that is, Lords Spiritual, Lords Temporal, 
and the Commons into council; yet this derogates not 
from his power ; for whatever they aCt, he by his nega- 
tive voice may quaſh, See concerning this, Smith de 
Rep. Anglor. lth. 1. cap. 3. and Braton, hb. 2. cap. 16. 
num. 3. and Britton, cap. 39. He pardoneth life and 
limb to offenders againſt his crown and dignity, except 
ſuch as he bindeth himfelf by oath not to forgive. Staund 
PI. Cor. lib. 2. cap. 35... And Habet omnia jura in manu 
ſua. Braflon, lib. 2. cap. 24- num. 1. He may alter or 
ſuſpend any particular Jaw that ſeems burtful to the pub- 
lick. Bla:kword in Apologia Regum, cap. 11. For the 
King's oath, ſee Brafton, ib. 3. c. 9. num. 2. 

Apain;z The King's only teſtimony of any thing done 
in his preſence, is of as high nature and credit as any 
record ; whence it comes, that in all writs or precepts 
ſent out for the diſpatch of buſineſs, he uſeth no other 
witneſs than himſelf, always uſing theſe words at the end, 
Te/te meipſo. Laftly ; He bath in the right of his Crown 
many prerogatives above any common perſon, be he ne- 


ver to potent and honourable ; whereof you may read at. 


large in Staundford's treatiſe upon the ſtatute thereof made 
17 Edw. 2, Alſo in Bradton, lib. 2. cap. 24. num. 1 & 
2, See Prarrogative. EEE 
Statutes conterning the King, Queen, and Royal Family. 

Inquiry to be made in the turn De Sedudoribus Domini 
Regis et Regni, Domine Reging, et liberorum ſuortm et 
eorum conſentaneis, St. IVall. 12 Ed. 1. 


They that purfued and took King Edward 2. indem- 


nified, 1 Eg. 3. /f. 1. c 1, the fame of King Richard 2. 
I Hen, 4. C 2. | | 


The tubjeRs diſcharged of all obedience to the King 


as King of France, 14 Ed. 3. fl. 5. © 

The King's children born beyond ſea to be held natural 
ſubjefts, 25 Ed. 3. /t. 2. | | 

one to move or counſel] the King to do any thing 
2gainſt the ordinance for reformation of the government ; 
the ſecond offence felony, 10 R. 2. 
. + Ro of evil adminiſtration by war, juſtified, 
I K.2.c. 1. | | 

The Crown entailed on the four ſons of King Henry 4. 

7 H. 4. Ce 2. | | 


ft. n. c. 8. 


Ki158 


i H. 6. c. c. 


Judicial % A, &c, of H. 4. H. 5. and H. 7. other 
than in parliament, confirmed, 1 Ed. 4. ct. 

' They who faithfully ſerve the King for the time being, 
iccording to their allegiance, ſhall not forfeit any thing 


for the ſame, 11 He 7.c.t. 


H. 8. Co I. 


Js "I 4+ 


/ 


ſolved, 32 H 8 «. 25. 


©. c. 17. 
ts 21» ſet. 2, 


The King's title eſtabliſhed 
Ph. & Ma. c. 8. ſet. 42. 


5 & 6Ed.6.c. 11. ſer. 5. 
in a King, 1 M. Jt. 3.c. 1. 
her marriage, 1 M. fe. 3.c. 2. 


treaſon, 1 Hl. c, 1. ſet. 30. 
body, 1 El. c. 3. 


C. Is 


Cc, 1. 


2. ce 2. ſet, 8. 


1 W.& 
2 W.& M.c. i. 


1 Ann. /t. 1. c. 8. [. 6. 


The ſucce 


i2& 13}, 3.6 2. 


The King's Royal afſent by p 


minority, 25 H. 8. c. 22. ſed. 11. 


Power given to the King to repeal ſtatutes made under 
his age of 24 years, 28 H.8$.c. 17. 


« C, I, 


roviſions for the government of a Kin 


Reſtrainton aliening the ancient jewels of the Crown, 


Penalty of not attending the King when he goes to war 
'n perſon. 11 H. 9. c. 18. 19 H. 


The King to be reputed the head of the church, 26 


The ſucceſſion of the Crown limited, 25 H. 8. c. 22. 
26 H.8. c.2. 28 H.8.c. 9. 35 H.8. c. 1. 1 El: = 


g during his 


88.6: 6 1t; 
The King's marriage with the Lady Ann. of Clive diſ- 


Laking the King's hawks, hunting in his parks in the 
night, &c. made felony, 31 H. 8. c. 12. 3 & 4 Ed. 


atent, good, 33 H.8, 


FE 8.14% IT 2 


The penalty of affirming that the King is a heretick, 
uſurper, &c. 5 & 6 Ed. b. c. 11. 
All aCts againſt King Henry's marriage with Queen 
Catharine repealed, 1 Mar. ft. 2.c. 1. 

Withholding the King's caſtles or ſtores made treaſon, 


The Royal power declared to be as fully in a Queen as 


Queen Mary to have the adminiſtration notwithſtanding 


1 & 2 Ph. & Ma. c. 1. 


c mor 16, 17. 
e oath of ſupremacy to be taken, | Sug 
Maintaining foreign authority, for the third offence is 


The coronation oath, 1 JF. & M.c. 6. 


The ſucceſſion of the crown limited, 1 . & M. ft. 


gainſt popery, | 


Crown, 1 Xl. 


All foreign authority within the realm - aboliſhed, and 
eccleſiaſtical juriſdiction annexed to the 


1 El-c. 1.7. 19. 


- The right of Queen Elizabeth and the heirs of her | 
An aflociation for defence of Queen Elizabeth, 27 El. 


The perſons by whoſe means the Queen's life may be 
ſhortened, diſabled to pretend title to the Crown, 29 El. 
c. 2: 


Recognition of the title of King Fames 1. 1 Fac. 1, | 


Of the title of King Charles 2. 12 Car. 2. c. 12. /. 12. 
The people have no coercive power oyer the perſon of 
the King, 12 Car. 2.c. 30. ſ. 1. 
The poſt-office revenue, and wine licences, ſettled 
upon the Duke of York, 15 Car. 2. c 14. 


I Fac. 2. C12. 


| Perfons profeſſing the Popith religion, or m 
Papiſt, excluded from the ſucceſhon, 1 J/. & 
Cc. 2. ſeft. 9. 120. 7. cc 2. 
The King ſhall take the declaration a 
fl. 2. c. 2. f. 10.-. 
The recognition of King /Filliam and Queen Mary, 


ing a 


fte 2. 


Commiſſhons, &c. not to ceafe for ſix months after the 

death of the King, 7 & 8B W. 3. c. 27./. 21. 1 Ann, 

4 Ann. c. 8.5 6 Ann.c. 7. ſj. 8. 

To extend to Ireland, Ferſey, Guernſey, America, &c. 

The Civil Liſt revenue granted to King JZilliam for 

life, 9 & 10. 3. c. 239. The overplus diſcharged, 
112& 13 GI&ES | 

on to the Crown ſettled upon the Princeſs 

Sophia, EleQtreſs and Dutcheſs-Dowager of Hanover, 


The 
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The Civil Liſt revenue granted to Queen Anne, 1 4nn. 


fe. n.45 7 | 


Y 


Grants of lands to be only for 21 years or three lives, 
1 Ann. ſt. 1. c..7+ f. 5. Of buildings for filty years, 
ibid [. be. | 
Hereditary exciſe, revenues of poſt-office, and ſmall. 
branches not alienable, 1 Ann. /t 1, c. 7. /. 7. For- 
feited eſtates excepted, ibid. ſ. 8. 
Revenue of Prince George of Denmark eſtablithed, 
1 Ann. ſt. 24 c. 2. y | 
Princeſs Sophia and her iſſue naturalized, 4 Ann. c. 1. 
& c. 4. | 
Privy Council and other great officers to continue hx 
months after the King's Death, unleſs, Ze. b Arn. c 7. 
The great ſeal and other publick ſeals to be uſed as the 
ſeals of the ſucceſſor, until, &c. 6 An". c. 7. /- 9. 
The {uccefior impowered to appoint a regency, 4 4. 
c. 8. 6 Ann.c. 7. /. Its | | 
Precedency of the Princeſs Sophia, Fc. ſettled, 10 Ann 
C. 4o | 
'The Civil Liſt granted to King George 1, 1 Geo, 1. 


F. $+:6:-k6 


Rewatd for ppregnaing the pretender, 1 Geo, 1. ff. 1. 
61.9: ft 2. ef 13- /. 20. 

Proviſion tor Queen Carine when Princeſs, 1 Ges. 1. 
Co 22, | 

Principality of //ales granted to King Geo. 2. 1 Geo: 
Is Ce . 

The teftriQion in the act of ſettlement that the King 
ſhould not depart the land, &c. repealed, 1 Geo. 1... 51. 

Annuities granted on the Civil Liſt to diſcharge detts. 
7 Geo. 1. c. 27. 12 Geo. I. c. 2. | 

Provition made for his Majcſty for the Civi! Govern- 
ment, 1 Geo. 2. /. 1. I. | 

His Maj-ity enabled to be governor of the Secuth Sea 
company, 1 Geo. 2.*/f. I. ce. 2. | | 

Proviien made for Queen Caroline, 1 Geo. 2./t, 1. 3. 

Provition for the debts of King Geo. 1, 1 Geo. 2. /f. 2. 
C. 8 _— 

'Fhe Prince of Orange naturalized, 7 Geo. 2. c. 3 & 4. 

Annuity granted to the Princeſs Royal, 7 Geo. 2. cc 13- 

Prince of [ales naturalized, 9g Geo. 2. c 24 & 28. _ 
© Froviſfion made for the Princeſs of //”ales, 10 Geo. 2. 
£:29- | 

Soullemenity on the Duke of Cumberland and the Prin- 
ceſſes, 12 Geo. 2. c. 15. | 

Provifon of a marriage portion for the Princeſs /ary, 
13 Geo. 2. C12 | 

Aunuities granted to' the royal family, freed from 
taxes, 15 Geo. 2. £19. /- 21% | 

Regency fettled in caſe of the crown deſcending to a 
minor,: 24. G20. 2» c.. 24: | 

3is Mcjclty impowered to grant entries to. the vaſſals 
of the principality of Srzetland, during the -minority of 
the Prince, 25 Geo. 2. c. 20. | ; 

The royal family exempt from the Jand-tax, 3 Geo. 2. 


"Gs 23. ſet: 52& 93. 4 Geo. 4; £. 2»: /c.: 95.96, 97+ 


tftaubliſhment of the court or civil lifl, 1 Geo. 3. c I. 

Hereditary and temporary exciſe, tunnage and poun- 
dage, poſt-cihce, and ſmall branches carricd to the ag- 
orcgate ſund, 1 Geo 3c. I. ſed. 1. | Se 

King may be. governor of the Sauth $:a company, 1 
Geo, Jo C 5o 

To provide for the adminiſtration of government, in 
caſe the crown ſhould deſcend to any of the children of 


his Majeſty, being under the age of 18 years ; and for 


the care, aud guardianſhip of their perſons, 5 Geo. 3. 


C. 27s | 
Certaly annuities ſettled on the Dukes of York, Glou- 
ceſter, and Cuniberiand, 7 Geo. 3. £< 19, - Dn 
{ig uf jeralds, Rex Heraldorum, Is a principal 
officer at arms, that hath the pre-eminence of the 1to- 
city, Sce Yereld and Garter. Among the Romans 
he was called pater patratus. 
Ling of the v7 mijirets, 
His power and privilege appears by a charter of Rrch. 11. 
confirmed by #fen. VI. in the 21ſt year of his retgn, 
Gruel!, cit, 1727» | 


at Tuibury in cam, Ctoff.. 


7 


| 24. Co. Lite 51. 
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Ling's - Deaci's (Pancus Regius,), Is the court of 
judgraent- ſeat, where the King of England was ſome. 
times wont" to fit in his own perſon; and intreſcre 
it was, moveable with the coun or King's bouſhgld, 


and called, Cari2 Domini Reis and Aula Regia, as (an 
reports in_the- Pre/ace to bn Rigging ; and that theigy 
and in the court cf Exchequer, which were the ouly 
courts of the King Th! Fionry the 'I hitd's di ys, Were 
hanuled ali matters of Juſtice, as well civi! as criming], 


This court of the King's Perch was wont in ancient tmeg 


to be cſpecially exetciied ih all crimmal mattcis ang P:Cag 
of the crown, leaving the handi1:g of private contracts 
and civil aQions to tne Common PVlcas and cther courts, 
Glanui'z, l15, 1." £@p. 25 33: 4+. and 4b.-15. cop. 19 
Smith de Rep. Arg. 1b. 2. c. 11. Co. g. 17. fo, 50, 
and hath a _prefivent of it, the Lerd Chiet Juſtice 
England, with three or four Juftices aſhiſlints ; or accor.” 
ding to Forteſcur, cafe 51. four or five, and ofiicers there. 
to. belonging, the cicrk of the crown, a_ prothonot 
and other in{erior min:itcrs and attornies, 
I 727. 

Towards the latter end of the Nzrman period, the 
1ula Regis, which was before one great court whiere the 
juſticiar prefided, was civided into four diſtinct courts, jp 
the court of Chancery, King's Bench, Comraion Pleas ang 
Exchequere . ./{awex. ig. Brad. lib. 3. 7. fol. lor, 

'Fhe court of King's Bunch retained the greater fn; 
litude with the ancicnt Curia or Aula Regis, and was ;1. 


ety 
3 


Cowell, eli, 


| ways ambulatory, and rezzoved with the King where. 


ever he-went : hence th2 writs returnable itito this coure 
are Corum novis ubrcungue fuer 1rius nt Anglia : and all re. 
corts there are ſtjled Cram Rege, as It is 1:5!] ſapngly 
to have ways the Ling bimfelf in perſcn ©i:tin 
in itz from whence it cbtained the name of the cour 
of King's. Bench, and hath always retained a ſupreme 
o:1ginal jurifciction in ail crininaul matters z for in thele 
the procefs both ſued, and was 1cturnable ,into this 
court; but in treſpa's it might be made returnable im e- 
ther the King's Beiich or Common. Pleas, becauſe the 
plea was criminal as well as civil. 4 {zft. 5o 2 lift, 

Djer 187, Cramp. of Ceurts 58, _ x 
Ral. Abr. 94. A 


1. Of the juriſdiim of the court of King's Bench in 


| criminal maiters. 


2. Of its juriſdiction in avil canſes, and in reſcrming 
and keeping inferior juriſdifiNvis within their prejer 
bounds. 


3. Flnw far its preſence ſuſprnds the power of ail uher 
courts; ard the form of its pr oceedingre 


1. Of the juriſattion ef the court of King's Bench in 
crimina! mattcrs, | wy 

This court 1s termed the Crf/tss merum of 2ll the 
realm, and by the plicuitude of its power, wherc-ever it 
meets with an offence contrary to the firſt principles &. 
Juſtice, and of dan»craus conſequence if not reſlrained, 
adapts a proper punillment toit. 1 Sid. 168, 2 Haut. 

It has a particular jurifdiicn, not only over ll ct- 
pital offences, but aliv over all other miſdemcanors 0i a 
publick nature, tending either to a breach of the peace, 
or to oppreſſion or faction, or any manner cf miſgovert- 
ment; and it is yot mateiial whether ſuch offences be- 
ing manifeſtly agaiaſt the public good, directly injure any 
particular perſon or not. 4 Juſt. ji, 11 C's. 99. 2 
Flaw. P. C. 6. TOC. | 

And for the. better reſtraining. ſuch oTences, it has 
diſcretionary power of inſliting exemplary puniihment 
on oilcnders, either by fine, unprifonment or otaer - 
famous pun:ſhment, as the nature of the crime, confice- 
red in all its circumſtances, {hall require ;z and it may 
make uſe of any priiion which ſhall ſeem moſt proper; 
and it is ſaid, that no other court can remove -or bal 
perſons condemned to imprifognment by tits coult, 2 
Hawi, P. C. 7. VS 

Alio it hath ſo ſevereign a juriſciftion in all crwt 


| 


nal raatters, that an aCt of parliament appointing that al 
| ci1mes 
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nes of a certain denomination ſhall be tried beſore cer- 

. indoes, Coth not exclude the juriſdiftion of this 

uh ot exprels negative words; and therefore it 
that 33 HH. '8. cap. 12, which en- 
105, Chat all treaſons, &c. within the King's houſe, 
(hall be determined before the Lord Steward of the 
King's houſe,” © ce doth not reſtrain this court trom pro- 
ceedinig againſt ſuch offences. 2 Inſt. 549. 2 ones 53. 
2 Hawk. P. G. 7: | ; 
Bur where a ſtatute creates a new offence which was | 
ken notice of by the Common law, and ereCts a 
Aion for the puniſhment of it, and preſcribes 
\ certain methol of proceeding, It ſeems queſtionable 
how far this court as an impiled juriſdiction in ſuch a 
caſe, 1. Sid.-290. 2 Hawk. P. G: 7: 
Alſo this court, by the plenitude of 1ts power, may as 
well proceed on indictments removed by certiorars out of 
07, C011S, as on thoſe originally commenced here, 
whether the court below be determined, or {till n eſſe, 
- and wifether the proceedings be grounded on-the common 
Jaw, or on a ſtatute making a new Jaw concerning an 
od offence. Daiif. 25. 44 Ed. 3. 3I. be Cramp. Furif. 
hy the caurt of King's Bench will not give judgment 
on a conviction 1n_ the interior court, where the pro- 
cee:imygs are removed by certiorari, but will allow the 
party to: wave. the flue below, and to plead de nous, and 
to. 470 to A trial upon an ifſue joined in B, R. Garth. 6. 
adjudged in the caſe of one Baer, who was convicted at 
Kinzjlon upin Hull, for ſpeaking ſeditious words. 

Nor can a record, removed into the King's Bench 
from an inferior court, regularly be remanded after the 
term in which it came 1n ; yet if the court perceives any 
practice in endeavouring to remove ſuch record, or that 
it is intended for delay, they may in difcretion refuſe to 
receive it, and remand it back before it 15 fied. 2 
flityt, P. C. 7. and ſeveral authorities there cited, ; 

_ Alſo by the conſtruction &f the ſtatutes, which give a 
trial by nf privs, the King's Bench may grant ſuch a 
trial in caſes of treaſon or felony, as well as 'n common 
caſes, becauſe for ſuch trial, not the record, bat only a 
tranſcript is ſent down. 4 /n/?. 74. Kaym. 304. _ 

Anil by the 6 Zen. 8. cap. 6. it is enacte-i, * 2 hat 
the King's Bench have full authority, by ditcrerion, to 
remand as well the bodies of all iclons removed thicher, 
as their inditments, into the counties where the felo- 
nies were done ; and to command the Juttices of gaol- 
delivery, Juſtices of the peace, and all other Juſtices, to 
proceed thereon after the courſe. of the Common law, a- 
the ſaid Juſtices might have done, it the ſaid indictments 
and priſoners had not been brought into the ſaid King's 
Bench.” This aCt extends not to high treaſon. Raym. 397. 
The judges of this court are the ſovereign Juſtices of 
oyer and terminer, ga>»l-delivery, conſervators of the 
peace, &c. as alfo the ſovereign coroners; and therefore, 
where the ſheriff and coroners may receive appeals by 
bill, a fertiori they may z alſo this court may admit 
perions to bail in all caſes, according to their diſcretion, 


4 Inſt. 73. 9 Ci. 118. 6. 4 Infl. 74. Vaugh. 157. 
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court, | 
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2. Of its juriſdifion in civil cauſes ; and in reforming and 
keeping inferior juriſaitions within their proper bounds. 

At tae firſt diviſion of the courts, the original- appears 
phinly to have been, to confine the juriſdiction of the 
court of King's Bench to matters merely criminal, and 
accordingly {50n afterwards it was enacted by Adagna 
Charta, caþ. tl, That Common Pleas ſhall not follow 
our court, but be held in a certain place: hence it is 
tit at this day this court cannot determine a mere real 
action. 17 E4. 3.50. 1 Rl. Abr. $36, 537- 

Bat notwithſtanding Common Pleas cannot be imme- 
diate!y ho}J-n Barnes Regis, yet where thece is a defeCt in 
the court, where by law they be: holden originaily, they 
may be holden ia B, R. as if a record come out of the 
Commoa Pleas by writ of error, there tagy may hold 
Plea to en1; fo waere the plea in a writ of right is 
removed out of the county by a pore in B, R. on a writ 


+} 
ans 


Plevin Sc. 2 Unll, 2 
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90 any action v: & armir, where the King is to have. 
fine, as ej*Qtment, treſpaſz, forcible entry, &c, being of 

a mixed nature, may be commenced in B, R, 2 1», | 
23s FN | 


Alſo any officer or min 


iſter of the court, entitled to 


the privilege thereof may be there ſued by bill in debt, 
covenant or other principal action ; for tne a&t takes not 
away the privilege of the court, 


2 Inſt. 23. 4 Inſt. 751. 
2 Buijt. 123. 


And this begat the notion, that if a man were taken up 


as a treſpaſſer in the King's Bench, and there in cuitody, 
they might declare againit him in debt, covenant or ac- 


count ; tor this likewiſe was a caſe of privilege, fince 
the Comimon Pleas could not procure the pritoners of 
the King's Bench to appear in their court ; and there- 
tore 1t was ail exception out of the ſtatute of Afagna 
Charta. 4 Inſt. 71. Cro. Car. 330. 
By the ſtatute of Glouceſter, cap. 8B None ſhall have 
writs of treſpaſs before Jultices, unleſs he [wear by his 
faith that the goods taken away were worth forty fſhil- 
lings. | eg: | 
[The court of King's Bench, as it is the higheſt court 
of Common law, hath not only power to reverſe erro- 
neous judgments for ſuch errors as appear the defe&t of 
the underitanding ; but alſo to puniſh all inferior magiſ- 
trat?s, and all officers of Juſtice, for wiiful an! corrupt 
abuſes of their authority againit the obvious princinies of 
natural Juſtice; the initances of which are ſo nnmacrous, * 
and ſo various in their kinds, that it ſeems nec<dlets to 
attempt to inſert them. 2 Hawk, P. C. 8. Vangh. 157, 
1 Salk, 201. IM 
Judgment was given in an aCtion in the ſheriff's 
court of London, and after it was removed to the mayor's 
court by /evata querela, withia which court there are 
four attormies ; and by excluſive cuitom no other can be 
attorney there ; and one of the attornies there was afſ- 
ligned to the plaintiff by the recorder ; but becauſe the 
prefcent mayor was concerned in the cauſe, the ſaid at- 
:2rney, and all others, refuſed to af for him : and -by 
Aaynard, no perſon can withdraw himſelf out . of the 
jariſdi-{10n of this court which hath ſuperintendant 
nower, it an oikcer refuſes to do his duty ; and he men- 
toned a caſe cited by Noy, where the biſhop of Exon re-= 
.aled to allow chriſm or baptiſmal oil to the pariſhioners 
ot D. and a mandamus was directed to him out of this 
*ourt; fo 1n all caſes, as where the ordinary refuſes to 
grant probate of wills, &c. 1/14 was of the ſame opi- 
nion, that if any court refuſes to do Juſtice, this court 
may command him ;z and in this cate,” it will be in the 
power of the attorney to delay Juſtice; and therefore 
t12 court ſent for the recorder, and informed him of the 
matter, and declared, that this was good cauſe to fore- 
judge the attorney, and that it was a dangerous matter to 
deny Juſtice in ſuch a manner, and mentioned the abbot 
of Crawland's caſe, 2 Ed. 4. where the livzrtie* were 
{eized becauſe he ha1l not officers. Burton v. Sin: (eton, 


Hill. 20 Gar. 2. 3 Keb. 432. S. C, 


3a How far its preſence ſuſpends the power of all other 
courts ; and the form of its proceedings, la 
This court being the ſupreme court of oyer and ter- 
miner, gaol-delivery, and eyre, its preſence ſuſpends the 
power, and avoids the proceedings 0: all other courts of 


the tame nature in the county whereia it ſits, during its | 


litting there, eſpecially if the Jultices of ſuch courts have 
notice of its fitting. F#. P. C. 156. 9 Ce. 118. 27 
Aſſ. pl. 1. 2 Inſt. 27. 2 Hawk. P. C. 8. or without 
notice, per 4 [nſt. 73. h 

But if an indictmeat in a foreign county be removed 
before commiſſioners of oyer and terminer into the county 
where the King's Bznch fit:, they. may proceed ; for 
that the King's Bench not having the indictmeat before 
them cannot proceed tor this offence. 4 [z/?. 73. 

But if an indictnent is found in the vacation-time in 
the ſame county in which the King's Bench fits, and in 
term-time the King's Bench is adjourned, there may be 
a ſpecial commiition to hear it. 4 [nft, 73. 

The civil file in the King's Bency cxmmences ations 


of meſnz, re : Taft. 72, 113. and 
lee Sn 25H, Shew. P, C. 54. $3079 | : 
Vol. I. N* 129, 


on a ſuppoſition of treſpa's committed by the defendant in 
4 T the 


? 


K 


I N 


the county where it reſides, and he is taken up by proceſs 
of that court, as the ſovereign eyre, and being commit- 
ted to the marſhal, he may be declared againſt in any 


civil ation whatſoever, See Proceſs. | 
The firſt proceſs therefore is a bill either real or feign- 
ed, and ſo called, becauſe its foundation was the bill of 
complaint in court, touching the treſpaſs; on this 1s 
founded the /a!itat, which ſuppoſes that the defendant 
bad eſcaped, and therefore iſſues in the King's name, 
to apprehend the party wherever he may be found; 
for the King bas an univerſal juriſdiction over all his 
ſubjects, and confequently may call any of them that 
fled from the juſtice of his own court. 

All proceſs on writs of appeal, and all proceſs on 
indictments iemoved hither by ceritorari from a foreign 
county, ought to be returnable coram nobis ubicunque fue- 
rimus. 2 Hawk. P. C. 8,9. 

Alſo it hath been reſolved, that where the court pro- 
ceeds on an offence committed in the ſame county where- 
in it fits, the proceſs may be made returnable 1mmed1- 
ately ; but that where it proceeds on an offence removed 
by certiorart from another, there muſt be fifteen days 
between the ze/7e and return of every proceſs. 9 Co. 118. 
Co. Lit, 134. 1 Lev. 61. 1 Sid. 72, 2. Rol. Abr, 
626. 2 1»/t. 550. | # 

King's Sench priſon, See Gaols, JMarſhal of the 
Viing's Bench, and Priſons. 

iingeld, Eſcuage, or royal aid. As in a charter of 
King Henry Il. to the abbot and monks of Mirevall. 
Volo & firmiter precipio, ut fint quiet per totam terram 
meam. de theloneo & de ſeirts &' de hundredis, & de wapen- 


tachiis, & de Kingeld, & de Denegeld, & de murare. 


Mon. Angl. tom. 1. p. 830. | | 

ling's houthold, In the reign of King Edward Il. 
\ 16,000/, per ann, and no more was appointed for the 
King's houthold: And anno 29 Hen. 6. the charge of 
the houſhold was reduced to 12,000/ a year. But in 
Queen E/:z»beth's reign, the profits of the kingdom. be- 
Ing very much advanced, 40,000/. per ann. was allowed 
for her houſhold, And on the reſtoration of King 
Charles II. the parliament for the honour of the King 
and kingdom, ſettled on his Majeſty 200,000/. fer ann. 
In the reigns of King //iliam II. and Queen Anne, 
hav ay a year was allotted for the ſupport of the 
ouſhold, and ordinary charges of the civil liſt. And his 
Majeſty King George I. had the like ſum of 700,000/. 
per annum ſettled upon him by parliament, ariſing out of 
the duties of exciſe, wine licence, poſt-oflice, Oc. 
ſo to his late Majelly King George ll. the duty of exciſe 
on a'e, beer, &c. was granted with a farther ſublidy of 
tonnage, and the yearly ſum of 100,00c/. out of the ag- 
gregate fund, for ſupport of the houſhold and dignity of 
the crown; ſo as to make the revenue 800,000/. per 
annum and deficiencies to be made good by parliamment. 
Hee the ſtatutes 13 & 14 IF. 3. 1 Ann. cap. 7. 1 Geo. 
1. 1 Geo, 2. cap. 1, Alſo to his preſent Majeſly is 
granted the ſum of 800,000/. for the ſupport of the 
houſhold, and the honour and dignity of the Crown. See 
1 Geo. J. cap. ls | 

Ling's palace.” The limits of the King's palace at 
IVe/tminjter, extends from Charing Croſs to IVe/tminſler- 
Hal!, and ſhall have ſuch privileges as the ancient pa- 
laces. Stat. 28 Hen. 8. If any perſon ſhall ſtrike an- 
other in the King's palace, he ſhall have his right hand 
cut off, be impriſoned during life, and alſo be fined. 32 
Hen. 8. cap. 12. | 

King's patents and grants. See Grants of the King, 
Patents, 

{4iny's ſilver, Is properly that money due to the King 


in the court of Common Plea pro /icentia concordandi, 


ig reſpeCt of a licence then granted to any man for paſl- 
ing a fine. Co. vol. 6. fol. 39. & 43. 

ling's ſwanherd, ( Magifter dedudtus cignorum) Pat. 
16 R. 2. pars 1. m. 38. Radulphum Scot. cultodem 
cignorum noſtrum, five per alium quemcungue qui pro tem- 
pore cuſ/tos cignorum noſirorum predifier um fuerit, Nofowl 
can be a ſtray but a ſwan. 4 Inft. fol. 280. 

kintal, Is a certain weight of merchandize, moſt com- 
monly of one hundred pounds, or —_ under or 


Al] 


K& N- A. 
over, According to the ſeveral uſes of divers nations, 
Plowden. fol. 3. mentions 2000 kinta's of woad, in the 
caſe of Reniger and Fogaſſa. Itrm duodecim denarin; g, 
quolibet cer guintails, | Chart. 31 Edw. 1. m. 4. 

lipe, A baſket made of ohers, broader at the bottom 
and narrower by degrees to the top, but left open at both 
ends, which they uſe for taking fiſh ; as particularly upon 
Otmore in Oxfordſhire, where they call this way of treag. 
ing the water, and clapping down the baſket, and then 
groping for the fiſh encloſed, 4ipping and going to hips, 
From the Sax. cpa, a baſket. It is ſtrange to obſerve, 
that this very manner of fiſhing with baſkets of the ſame 
kind and ſhape, is praCtiſed by the barbarous nhahji. 
tants of Ceylon in the Eaft- Ingies, as appears in the rela. 
tion and figure of it given by Mr. Knox in his Trayels, 
pag. 28. | " | 
tiipper-time. No ſalmon ſhall be taken between 
Graveſend and Henley upon Thames in Kipper-time, viz, he. 
tween the Invention of the Crofi (3 May) and the Zy;. 
thany. Rot. Parl 50 Edw. 3. Cowell, edit 1727. 
kuirbyes queft, Is an ancient record remaining with 
the Remembrancer of the Exchequer ; fo called tom its 
being the inqueſt of Zohn de Kirby, Cowell, edit. 1527, 
Luckmotr, A ſynod ; ſometimes it is taken tor a mcet- 
ing in the church or veſtry. | 
finave An old Saxon word for a man-ſervant, and & 
is uſed in 14 Ed. 3. /t. 1. cap. 3. and VYerftegan in his 
Reſlitution of decayed Intelligenee, cap. 10. believes it is 
borrowed of the Dutch apa, which ſignifies the ſame 
thing. And that is ſome kind of officer or fervant, az 
ſeild-knapa was he that vore the weapon or {ſhield of his 
ſuperior, whom the Latins call Armigerum; and the 
French eſcuyer. Matt. 8. 6. Pner meus jacet in domg 
paralyticus, was in the Sax9ntrantlation turned myn brat, 
It was ſometimes of old uſed as a titular addition. "The 
word 1s now perverted to the hardceft meaning, a falſe and 
deceitful fellow. But it had-a ſenſe of ſimplicity and 
innocence; it firſt ſignified a child or boy, Sax. crap, 
whence a #nave-child, 1. e. a boy, diſtinguiſhed from a girl 
in ſeveral old writers. A knave child between them twa 


they gate.—Gower, Poem, fol. 52. 106. And JJudliffe, in 


his old Engli/h tranſlation, Exod. 1. 16. If it be a 
knave-child, 1. e. a ſon or male child. Afterwards it was 
commonly taken for a ſervant boy, and by degrees for 
any ſerving man: as in the viſion of Prers Pl:wman, 
Cokes and her knaves cryden hote Þyes hote, 7. e, Cooks 
and their boys, or ſkullions. Cowell, edit. 1727. 
lmght, (Sax. cnyt, Lat. miles, and eques auratus, 
from the gilt ſpurs he uſually wore, and thence called 
anciently Knights of the Spur : the Italians term them 
Cavalteri, the French Chevaliers, the Germans Rayters, 
the Spaniards Cavalleros, &c,) In its original, properly 
fgnifted a ſervant ; but there is now but one inſtance 
where It is taken in that ſenſe, and that is #194 of a 
ſhire, who properly ſerves in parliament for ſuch a county ; 
but in all other inſtances it ſignifies one who bears arms, 
who, for his virtue and martial proweſs, is by the King, 
or one having his authority, exalted above the rank of 
gentleman to a higher account or ſtep of dignity. The 
manner of making of them, Camden in his Britannia, thus 
ſhortly exprefleth : No/tris vero temporibus, qui equeſirem 
dignitatem ſuſcipit, flexis genibus leviter in humers percititur, 
princeps his verbis Gallice affatur ; Sus vel ſois Chevalier au 
nom de Dieu, i.e. Surge aut ſts eques in nomine Dei. I his 
is meant of nights bachelors, which is the loweſt, but moit 
ancient degree of #nighthoed with us. By the (tat. 1 Ec 
2, cap. I, all gentlemen having a full &:ght's fee, and 
holding their land by 4n!ghr's ſervice, might be compelled 
to be made knights: but that is repealed by 17 Car. 1. 
cap. 20, The privilege belonging to a #night, ſee in 
Pern's Glory of Generejity, pag. 116. Of bnights there are 
two ſorts ; one ſpiritual, ſo called by divines in regard of 
their ſpiritual warfare, the other tempora!, Caſſaneus dt 
Gloria Mundi, par. 9. confiderat.”2. See Selden's Titles of 
Honour, fol. 7706. Chief Juſtice Popham affirmed, he 


had ſeen a commilſion granted to a biſhop, to #nig4t all 
the perſons in his dioceſe. Godbelt's Reports, fol. 398. 
Of the ſeveral orders both of ſpiritual and temporal knights, 


He 


who 


ſee Mr, Aſhmole's Inſt. of the Knights of the "Garter. 
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who ſerved the King in any civil or military office or dig- 
nit was ſormerly called miles : « bay often mentioned in 


| the old charters of the Angls-Saxons, which are ſubſcribed 
by ſeveral of the nobility, viz. after biſhops, dukes and 


earls, per 4. B+ militem, where miles ſignifies ſome oflicer 
of the court, as _—_— was an officer to men of quality, 
Thus we read in ngulphus, De dono F. quondam Militis 
Kenulft Regis, fol. 800». ::-* . TT TR 
Afterwards the word was reſtrained to him who ſerved 
only upon fome military expedition, or rather to him 
who by reaſon of his tenure was bound to ſerve in the 
wars, and in this ſenſe the word miles was taken pro vaſ- 
allp, Thus in the laws of Wil'zam the Conqueror : Ma- 
nibus ei ſeſe dedit, reage” kin ab eo ut miles a Domina recepit, 
And he who by his office or tenure was bound to per- 
form any military ſervice, was furniſhed by the chief 
Jord with arms, and ſo adoptabatur in militem, which the 
French call adouber, and we do dub ſuch a perſon a 
knight, But before they went into the ſervice, it was 
uſual to go into a bath and waſh themſelves, and after- 
wards they were girt with a girdle ; which cuſtom of 
bathing was conſtantly obſerved, eſpecially, at the in- 
auguration of our Kings, and then thoſe knights were 


' made, who for that reaſon were called Knights of the Bath. 


Cowell, edit. 1727. WF, 
{zmghts Bancrer. Fohn Coupeland, for his valliant 
ſervice azainſt the Scors, had the honour of baneret con- 
ferred on him and his heirs for ever by patent. 22 £4, 
3. part. 1. m. 2. See Vaneret, Ee, | 
U4nighrs of the Bath. See the antiquity and ceremony 
of their creation in Dugaale's Antiquities of War wickſbire, 
fol. 531, 532- They are ſo called from their bathing the 
night befort their creation ; their place is before 4nights 
bachelrs, and after baronetss "This order was re-eſtabliſhed 
by King Gerrge the Firſt in the giear 1725 ; who ereCted 
the ſame into a regular military order for ever, by the 
name and title of The order of the Bath, to conſiſt of thirty 
ſeven nights beſides the Sovereign. 
kinghts of the Chamber, / Milites Camere), Men- 
tioned in 2 [n/?. fol. 666. and in Rot. Pat. 29 Edw. 3. 
par. 1. m. 29, Heem to be ſuch knzghts bachelors as are 
made in time of peace, becauſe #n:zghted commonly in the 
King's chamber, 'not in the field, as in time of war. 
linights Court, Is a court-baron, or honour-court, 
held twice a year under the biſhop of Hereford, at his 
palace there; wherein thoſe who are-lords of manors, 
and their tenants, holding by #n:ght's ſervice of the ho- 
nour of that biſhoprick, are ſuitors ; which court is men- 
tioned in Butterfield's Surv. fol. 244. If the ſuitor ap- 
pear not at it, he pays 25, ſuit-/ilver for reſpite of homage. 
Cell, edit. 1727. 7 
tlinightrn-gnid, Was a gyld in London, conſiſting of 
nineteen #nights, which King Edgar founded, giving them 
a portion of void ground lying without the walls of the 
city, now called Port/oken ward. Stow's Annals, p. 151. 
This in Mon. Ang. 2. pag. fol. 82. a. is written cnitienegeld, 
linight's-fee, (feodum militare), Is ſo much inberi- 
tance as 1s ſufficient yearly to mantain a #night with 
convenient reveniue; which in Henry the Third's days was 
15l. Cam. Britan, pag. 111, But Sir Thomas Smith, in 
his Repub, 4ngl. lib, 1. caps 18. rates it at 401. and by the 
ſtatute for knights, 1 Ed. 2. cap. 1, ſuch as had 20. per 
num in fee, or for life, might be compelled to be 
*nightsz which ſtatute is repealed by 17 Car. 1. cap. 20. 
Stawe, in his Annals, þ. 285. ſays there were found in 
England, at the time of the Conqueror, 60211 #nights- 
ee5, according to others 60215; whereof the religious 


ouſes, before their ſuppreffion, were poſleſſed of 28015, 


&. carucate terre faciunt feodem unius militiss Mon. 


Ang. 2 pag. fol. $25. a. Of this you may read more in 


delden's Titles of Honour, fol. 691. and Bratton, lib. 5. 
act, 1. cap. 2. See Coke on Litt, fol- 69. a. A hnight's 


fee contained twelve plow-lands, 2 Part. 1n/t. fol. 596. or 
689 acres, 


relizt is five pounds, Cowell, edit. 1727. 
, ighyts of the Garter, . (Equites Garterii, or Periſceli- 
's, Are an order of #77225 farlt created by King Elward 


£ > 


Os Virgata terr@ continet 24 acras, 4 virgate terre 
mare a hide, and five hides make a #njgh:'s fee, whoſe 


K N 1 
[IT. after he had obtained notable viQtories, who, for ſur- 
niſhing of this honourable order, made a choice out of 
his realm, and all Chriſtendom, of the beſt and moſt 
excellently renowned 4nights in victue and honour, be- 
ſtowing this dignity on them, and giving them a blue 
garter, decked with gold, pearl, and precious ſtones, 
and a buckle of gold to wear daily on the left leg only, a 
kirtle, crown, cloak, chaperon, a collar, and other ſtately 
and magniticient apparel, both of ſtuff and faſhion ; 
exquiſite and heroical to wear at high feaſts, as to ſo high 
and princely an order was meet, Of which he and his 
ſucceſſors, Kings of England, were ordained fovereigns, 
and the re(t fe!lows and brethren, to the number of 
twenty-ſix. Smith de Reps Anglor, lib. 1. caps 20, This 
honourable ſociety is a college or corporation, having a 
common ſeal belonging to it, and conſiſting of a ſovereign 
guardian, which is the King of England, that always 
governs this order by himſelf or his deputy z of twenty- 
five companions called Knights of the Garter, and fours 
teen ſecular canons who are ptiefts, or muſt be within 
one year after their admiſſion ; thirteen vicars, alfo priclt z 
and twenty-ſix poor knights, that have no other ſufte- 
nance, or means of living, but the allowance of this 
houſe, which is given them in reſpeCt to their daily prayer 
to the honour of God and St George, There are alſo 
certain officers belonging to this order, v/z, the prelate 
of the Garter, which oliice is inherent to the biſhop of 
Wincheſter for the time being ; the chancellor of the Gor- 
ter ; the regiſter, who is always dean of Hirdſor ; the 
principal king at arms, called Garter, whoſe chief buſi- 
neſs is to manage and marſhal their ſolemnities at their 
yeariy feaits and inſtallations, Laſtly, the uſher of the 
Garter, who is alſo the uſher of the Black Rod. 'The ſite 
of this college is the caſtle of /Yindfor with "the chapel of 
St. George, ereQed by Edward the Third, and the chapter- 
houſe in the ſaid caſtle, and their folemnity upon Sz. 
George's day. Camden ſaith this order received great 
ornament from Edward the Fourth. PFern's Glory of Ge- 
neroſity, pag, 120. And that moſt pious Prince Charles 
the Firſt, as an addition to their ſplendour, ordered all the 
companions of the order to wear on the left fide of their 
upper garment, the croſs of England encircled with the 
Garter and motto, from whence round about are caſt 
beams of ſilver like the rays of the ſun in full luſtre, 
See Garter. Cowell. ed. 1727. 

Linights of rhe order of Dt. John of Jeruſalem, / 7:- 
lites Sanfi Johannis Hieroſolymitani,) Were an order of 
| knighthood, that began about the year of our Lord 1120, 

Honorius, being pope. They had their denomination 
from John the charitable patriarch of Alexandria, though 
vowed to St. Fobn the Bapti/t their patron z3 Fern's Glory 
of Generoſity, pag. 127. 'They had their primary abode 
at firſt in Zeruſalem, and then in the iſle of Rhodes until 
they were expelled thence by the Turks, anno 1523. 
[Since which time their chief ſeat is in the //e of Malta, 
where they have done great exploits againſt the Infidels, 
but eſpecially in the year 1595. They live aſter the 
order of friers, under the rule of St. Augu/tine, of whom 
mention is made in the ſtatute 25 Hen. 8. cap, 2. and 26 
Hen. 8. cap. 2. They hadin England one general prior 
that had the government of the whole order within Eng- 
land and Scotland, Reg. Orig. fel. 20, and was the firſt. 
prior in England, and fate in the Lord's houſe of parlia- 
ment. But towards the end of Henry the Eighth's days 
they in England and Ireland being found over much to 
adhere to the pope againſt the King, were ſuppreſſed, 
and their lands and goods given to the King, by the 32 
Hen. 8.24. For occaſion and propagation of this order. 
more eſpecially deſcribed, ſee in the treatiſe, intitled, 
The Book of = dc and Arms, lib. 5. cap. 18. written by 
Mr. Richard Fones. Cowell, edit. 1727. +67 

knights of Malta, See Knights of the ozder of Ot. 
John of ſeruſalem. | 

knight Marſhal, (Wareſchallus FHoſpitisi Regis, ) Is an 
officer of the King's houſe, having juriſdiftion and cog- 
nizance of tranſgreſſions within the King's bouſe, and 
verge of it; as alſo of contracts made within the ſame 


houſe, whereto one of the houſe. is a party, ** of 


THS, 


KN: 4 
Il rits, fot. 185. a. and 191. b. and Spelman's Gio. in 
VOCce Marek, 
\ Knights vf HDhedef. 33 Hen. 8. 2. 24. 
linights of the order of St. 4ohn of Acrufalem, 

Ling feroicc, (Servitium mulitare,) Was a tenure, 
whereby feveral lands in this nation were held of the 
King, which drew aiter it homage and ſervice in war, 
eſcuage, ward, marriage, &c. but is taken away by lta- 
tute 12 Car, 2. cap. 24. In Domeſday Burk, land holden 


See 


by 4night-/ervice 18 called tatniand, and Jind holden by | the whole order was ſuppreſſed by Clemens 


ſocage, reveland, fol. 86. a. Servitium militare nul nift 
Rogi & regu principibus debelur. Mat. Paris, an. 1240. 
1:nights of the ffiirc,, (Iilites comitatus,) Otherwiſe 
called Anights of parliament, are two knights of gentlemen 
of worth, choſen upon the King's writ, nm pleno comtatu, 
by the freeholGders of every county that can diſpend 40 s, 
fer annum, anno 1 Hen. 5. cap. 1. and 10 Hen. 6. cap. 2. 
who are in parliament to conſult in behalf of the com- 
mons of Evgiand, touching the public affairs of tie 
realm. Theſe, when every man having a knight's fee, 
was cuſtomarily conſtrained to be a knight, were of ne- 
ceſlity to be mittes gladio cin#1, for ſo runs the writ at this 
day. But now cuſtom admits e/quires to be choſen to 
this office. 92uod milites comitat. pro paritamento extunc 
eligend. ſunt milites notabiles de eiſdem* com. pro quibus fic 
cligentur, ſeu aliter notabiles armigeri, homines generofi de 
nativitate de eiſdem com. qui fint habiles exi//ere milites, 
& quod nuilus hams fit talis miles, qui in gradu valetti & 
inferiort exiſtit, prout in ſlatuto continetur, viz. 23 H. 6. 
In breve de Sum. ad Parl. 329 Hen. 6. in dorſo. m. 41. 
For the choice of theſe #n1ghts, ſee the ſtatutes 7 Fen. 4. 
cap. 15. 23 Hen. 6. cap. 15. with others. "Pheir ex- 
pences are to be borne by the county, 35 Hen. 8. cap. 11. 
though now ſeldom or never required. 
600 /. per annum. Hee fSAViEN. UT, 
knights uf the Temple, Templarit, otherwiſe called 
Templars,) Was an order of knighthood inſtituted by Pope 
Gelaſins, about the year of our Lord 1117, and io called, 
becaule they dwelt in a part of the building belonging to 
the Temple at Feruſalem, not far from the ſepulchre of 


!and continuing by the ſpace of 2co years, 
Pl 


| ſuper Evangeliis cum unz c/aſpi habens ex uns latere quingue 
' knopas argenteas, 0c. | 


| proceſs of time, ſome of 


L-:*A.-B 


our Lord. They entertained Chriſtian ſtranvers - 
pilgrims charitably, and in their armovr led them thr, 
the Holy land, to vicw the ſacred monuments of 
ſtianity, without fear of infidels. This order j 


n4 
Ough 
Chrj. 
ncreaſing 
was far ſpread 
here in England; but in 
them at Feruſalem being (as 
ſome report) found to fall away to the Saracen; from 
Chriſtianity, or rather, becauſe they grew too potent, 
Unitus 
and by the council of /ienna, 13:7, ket bd? 
given partly to the Knights of St. John of Fer falem, any 
partly to other religious. Co//an de Gloria Mar, par, q 
Corfid. 5. and anno 1. cap. 24. Theie flouriſhed here it 
England from Henry the Seconds days, til. they You 
luppreſiec. Phey had in every nation a very particular 
governor, whom Bragdton, lib, 1. cap. 10, calls Jlagi/irum 
ATilitie Templi. 'The Maſter of the Temple here was ſur. 
moned to parliament, 49 Zen. 3. m. 11. in Schegu: 
and the chief miniſter of the Temple church in Longn is 
(till called iZ2/ter of the Temple, Of theſe brirbts, read 
Dugdale's Antiquities of TVarwickfhire, 506. In ancient 
records, they were alto called Patres Idilitiz T emfli $;. 
lomonts, Mon. Angl. 2 part. ſol. 554. SE 
tinopa, a knob, nob, -bofſe, or knot. =— Tex; 


in Chriſtendom, and namely 


Mon. Angl. tom. 3. p. 365. 
H19WN-imcii, 'The Lollards, in England called (Here. 


( 
| 


They mult have | 


CC —e—_—_—_ — ——— 


tics, for opnoling the church of Rome before the Refer. 
mation, went commonly unrvier the name of Knownmen 
and 7»? fajimen; which title vas frſt given thera in the 
dioceſe of { coin, under FFiliiam Smith, biſtiop, in the 
year 15COs See #x Mar tyrol. Vol. 2. Pages 22: "He, 
— Bpvaiers, Mentioned. in ſtat. 13 Eliz. cap. 35. 
THUDLL, | 

Hy, Some liquid thing exafted by foreſters, 
Cowell, edit. 1727. 

cific, A coſhn or cheſt ſor burial 'of the derd, 
Corel, edit. 1727. | 


Soe 


L IBEL, The narrow flip of paper or parchment 
called a /abe]. So any paper annexed by way of addition 
or explication to a will or teſtament, 1s called a codicil or 
label, Cowell, edit. 1727. | 

Loving, Watery land; #7 qua facile labitur: we 
read it in the 1Jonafticioin, 2 tim. pag. 372. TFamgue di- 
verſi liget juxta hoſpitale neanter tranſeuntes in agquis & 
labinis perziclitantur. | | | 

Laborariis, Is a writ that lies againſt ſuch as having 
not whereof to live, do refuſe to ſerve, or for him that 
refuſeth to ſerve in ſummer where he ſerved in winter. 
Reg. Orig. fol. 189. | 

Labourers, Required to ſerve thoſe that will retain 
them ſor the uſual wages, 23 £d. 3. c 1. &c. | 

Their wages aſcertained, 25 Ed. 3. /f. 1. c. 1 & 3. 
24 Ricc 2-6 4+. 23 24+ ©. £12»: 11-225 7-4 23. © 
HB 6% 34.8.6 8 | 
\ Shall be hired in a public place, 25 £4..3. ft. 1, c 2. 

Shall work in ſummer where they dwelt in winter, 25 
Ed: 3. t: 6 4» 

Juſtices ſhall fix wages of labourers, 25 Ed, 3. ft. 1. 

te 3 31 Ed. 3-0. 1. c 6. 
"The fines arifing on the ſtatutes of labourers granted 
to the commons in aid of their ſublidy, 25 Ed. 3. /t. 7. 
30 Ed. 3+. [/t, I. Ge 14. 


5 


aſhxed to a deed or writing, for an appending leal, is | 


Reſtrictions on maſons and carpenters, 24 EF. 3. c 9. 
Proceſs of outlawry againſt labourers flying into other 
countries, 34 Ed. 3. c. 10. | 
Labourers or ſervants flying into cities ſhall be deliver- 
cd to their maſters, 34 Ed. 3. c. 11. 
Commiſhons on the ſtatutes of labourers ſhall be made 
to the Juſtices of peace, 42 £4. 3. c. 6. 
The ſtatutes of labourers confirmed, 2 R. 2. /, 1. & 
S248 06 $6: | 
Artificers and apprentices compelled to work in har- 
veſt, 12 R, 2. c. | 
Children ſerving in huſbandry till twelve years old, 
ſhall continue in huſbandry, 12 &. 2, c. 5. 
Their wages ſhall be ſettled by the Juſtices in their 
ſeſſions, 13 R. 2. /f. 1.c.8. 2 H. 6. c. 16. Le 
vhall not be hired by the week, &c. 4 H. 4. c. 14: 
Shall be ſworn in the leet to ſerve, or be ſet in the 
ſtocks, 7 H. 4. c. 17. | 
The penalty for exceſſive wages to be inflic.ed on tit 
taker, 4 H. 5. c, 4. on the giver, 4 H.8. c. 5 
The Juſtices of peace to make proclamation once every 
year of the wages of ſervants and artifice;s, 6 7. 6. 5 
T2366: 6.$5 
A ſervant purpoſing to depart, to give his maſter war- 
ning, 23 H. 6. c. 12. 
For. - 


+ 
of cloth-makers, taylors and ſhoe- 


: _ men 
For journey ants in huſbandry and bargemen, 3 


makers ; and for ſerv 
& 4 Ed. 6. Ce 22. 
The hiring an 
Co 4+ [+] | | 9+ S 1 
wages of ſervants, labourers and artificers, ſha 

Wort = the Juſtices of peace, 5 £1. c, 4. fect. 15. 

Penalty of giving greater wages, 5 El. c. 4. ſeft. 18. 

Refuiing to work at harveſt, to be ſet in the ſtocks, 5 


4. [eft, 22+ | 

| RET obliged to ſerve, 5 El. c. 4. ſed. 24. 

None above 21 obliged to be apprentice, 5 El. c. 4. 
e. 30 
/ Fees 
El. ce 4+ ſect. 3 
Minors boun 
4 ſe. 43: 
Capias may 


d wages of ſervamg regulated, 5 E!. 


} 


to Juſtices, &c. litting to execute this ſtatute, 5 
8. 
d by indentures of apprenticeſhip, 5 £1. c, 


be granted againſt ſeryants, &c. departing 
*nto other ſhires, 5 El. c. 4. ſet. 47. | 
Of what labourers the Juſtices of peace may aſleſs the 
wages, 39 El. c. 12. 1 Fac. 1. c. 6. _ 
aſtices to hear and determine of -wages of ſervants 
nd labourers not exceeding 10/. 20 Geo. 2. c. 19. 
Extended to the tinners in the Stannaries, 27 Geo. 2. 
T ; may puniſh ſervants on complaint of the mal. 
ters, 20 Geo. 2. Cc 19. ſet. 2. 
The 20 Geo. 2. c. 19. ſhall extend to all ſervants em- 
ployed in huſbandry, though, hired for Jeſs than a year, 
1. Geo, 2: 6112: ſet. 3---* | 
Lace. See Bone-lace. | 
Larcerta, Is a word mentioned in Domeſday book, 
and there Ggnifies a fathom. Cowell, edit. 1727. - 
Laches, (from the French /acher, id eſt, laxare ; or 
[ache, 1gnavus, and {1gnifies flackneſs or negligence, as ap- 
pears in Littleton, ſect. 403 & 726. where laches of en- 
try is nothing elſe but a neglect in the heir to enter ; and 
probably it may be an old Eng/i/h word 3 As when we ſay, 
there is /aches of entry, it is all one as if we ſhould ſay, 
there is /ack of entry ; and indeed it hath no other figni- 
fication ; for ſo it 1s uſed, Lit. fol. 136. and Old Nat. 
Brev. f. 110, So where a man ought to make or doa thing, 
and he makes or does it not, one cannot have an aſliſe of 
his laches, but muſt take an aCtion upon the caſe. See 
Coke on Litt. fol. 246 & 380. y 
Lacta, A defe&t in the weight of money : A/ſiſum e/? 
de moneta quod vetus moneta currat, unde quelibet libra ſit 
Jata, 2s. 6d. ad plus, & illa libra gue plus laQtavit, & 
denarii qui plus laQtaverint, perforentur & reddantur, &c, 
From hence we derive the word /ack. Du Freſne. 
Lada, A lade, lath or court of Juſtice, from Sax. 
lathian, to convene or aſſemble. Hence the annual court 
| at Dim-Church, in Romney-marſh held about Aichaelmas, 
for the eleQtion of a bailiff and other officers, is called 
the /lath, and Dim-church lath. See Lelis. 
Lada, A purgation by trial, from Sax.. ladian, to 
purge by ſubmiſhon to any legal method of acquitment. 
Hence the /ada ſimplex, and the lada triplex, or lada plena 
among our Saxen anceſtors, mentioned in the laws of 
King Etbelred and of Hen. 1. See Spelman's Gloſſary. 
Lada, A lade, load or courſe of water. Ex parte 
ſcilicet orientali navigit vel ladz uſque ad locum qui dicitur 
Garge/tede. Hiſtor. Ramef. edit. Gale, cap. 113. where 
navigium 18 properly navigerium ; and Spelman tells us, 
that /ada is a canal to carry water from wet grounds, but 
it ſometimes Ggnities a broad way, viz. unde placitum 
fuit inter eos, Ec. viz. quod omnes ladz quas monachi fe- 
cerint in ills mariſco obſlupantur, excepta illa magna lada 
que vadit ad Wittleſmare, &c. per quam monachi adducunt 
aid ad conſtrufiionem monaſterii, Monaſt. 1 tom. pag. 
54+ 
Lade, Lode, z, e, the mouth of a river; from the 
Sax. ladian, purgare, becauſe the water is there clearer ; 
from hence Cricklade, Lechlade, Ec. 
Laedorium, Reproach. Facetiam in ſermone plurimam 
obſervant dum vel ſales vel laedoria nunc levi lingua nunc 
mordact. Girald, in Deſcrip. Camd. cap. 14. 
Lafordſwick, Is derived from the Saxon Hlaford, Deo- 


1 adicantur, & dicitur a nantibus lagan. 


LA 
traying our Lord and Maſter. In the laws of Henry [, 
cap. 13. Quadam platita emendari, (i. queadam criming 


expiart) non poſſunt, huſbrech, bernet, openthefe, eber- 
math, & lafordſwick, which word is alſo found in Canu. 


tus's laws, cap. 61. which ſome authors bave written 
corruptly laboraſith, Cowell, edit. 1727. 

Lago, (lex, The law. Lagam Regis Edwardi vobis 
reddo, cum illis emendationibus, quibus pater meus eam 
emendavit, ſays Magna Charta, Hence we deduce Saxon- 
lage. Mercen-lage, Dane-lage, &c. | 

Lagan, At firſt was that right which the chief lord 
of the fee had to take goods which were caſt on the ſhore 
by the violence of the ſea ;z but afterwards it ſignified a 
right which any one bad to goods which were /hip- wreck- 
ed and floating in the ſea, Thus Braten, vis. Duc / 
in mare longius a littore inveniantur, ita ut con/lare non poj= 
fit ad quam terram eſſent applicande, tunc quicquid ita in= 
ventum fuerit, erit mventiris, adeo quod in nulhus bonis eſſe 
Lib. 3. cap. 2. 
But now /agan is taken for goods ſunk in the ſea, from 
Sax. liggan, cubare, & non a ligando. See Fiotſom. 

Lagedayum, Laghday, A law day, or time of open 
court. Cowell, edit. 1727. 

Lageman, or Lahman, (Lagamannus) Homo legalis 
ſeu legitimus ; ſuch as we call now Good men of the jury. 
We tind the word in Domeſday, and in the laws of Edward 
the Confeſſir, cap. 3$. thus, Poſtea inquiſiſſit juſtitia per 
lagamannos, & per meliores hymines de burgo, &c. But 
in libro albo de Southwel, Ulvet the fon of Forno is ſaid to 
have been lagaman of the city of York, Where doubt- 
leſs it ſignified ſome chief officer, as judge or recorder. 
My Lord Coke in his Comment on Litileton, ſet. 73. was 
of opinion, that a {ageman was he who had ſccam & ja- 
cam ſuper homines ſus, 1. e, who has a jurifdition over 
their perſons and eſtates, and thoſe were the thaines or 
barons of that age; ſo that this Ulvez the ſon of Forne, 
might beone of the barons who lived in Yor 4, 

Somner and Lambard were of the ſame opinion, that 
the word ſignified the zthaines, called afterwards barons, 
who fat as judges to determine mens right in courts of 
Juſtice ; as, in Senatus conſult. de Monticolis I/allie, cap. 
3. It is ſaid, let 12 /ahmen, which Lambard renders men 
of law, viz. fix Engliſhmen and ſix J/elh, do ri 
Juſtice, &c.. Cowell, edit. 1727. - 

Lagen, (Lagena) Fleta, lib. 2. cap. 8, g9.. In an-_ 
cient times it was a meaſure of ſix /extarii, Hence per- 
haps our Flagon. Donatia inſuper de ſex lagenis olet annua- 
tim. Charta 2 Edw. 3. m. 25. n. 82. The Lieute- 
nant of the Tower has the privilege to take unam lagenam 
vini, ante malum & retro, of all wine-ſhips that come 
up the Thames. Sir Peter Leyceſter, in his Antiquities of 
Cheſhire, interprets lagena wvini, a bottle of wine. See 
Winftrel. =, ; 

 Lagon, or Lagan, ls ſuch a parcel of goods of the 
mariners in danger of ſhipwreck calt out of the ſhip ; and 
becauſe they know they are heavy and fink, they faſten 
to them a buoy or cork, that ſo they may find and 
have them again. If the ſhip be drowned, or otherwiſe 
periſh, theſe goods are called /zgan or /igan, a ligando, 
and fo long as they continue upon the ſea, they belong 
to the admiral, but if they are caſt upon the land, they 
are then called a wreck, and belong to him that hath 
the wreck, as appears in Co. (ib. 5. fol. 106. | 

Lahſlite, Lagſlite, Laghſlite, Trar/greſſio legis, A 
breach of the law, and ſometimes the puniſhment for 
breaking the law. Sz guis Det refitudines per vim teneat, 
ſolvat lahſlite cum Dacis, plenam Wytam cum Anglis. Leg. 
Hen. 1. cap. 13. Lamb. Explic. of Saxon Words, verbo. 
MulQa. 

Laia, The ſame with /aga. 


ght and 


Mon. Angl. 1 tom. 


| pag. 483- A broad way in a wood, 


Lairwite, Lecherwite, Legergeldum, Pena vel _ 
mulfia offendentium in adulterio & fornicatione, which 
privilege did anciently belong to ſome lords of manors, 
in reference to their villains and tenants, which Fleta, 
lib. 1. cap. 47. ſeems to infer. See Co. 4 Inſt. f. 206. 

Lammas-day, (mentioned in ſtat. 33 Hen. 8. cap, 
4.) Is the firſt of Auzuſt, and ſo called guaſi lamb maſs, 


minus, and ſwic, preditio ; infidelitas erga Dominum, a be- 
Vor., Il. N® 100. - DIM 


becauſe lambs were not fit to eat, they were grown too | 
| | 4U big; 


L.A. 


big ; aliter, from the Saxon bhlafmeſſe, q. d. loafſ-maſs, be- 
cauſe on that day the Engliſh made an offering of bread 
made with new wheat. On which day the tenafits that 

held lands of the cathedral church of York (which is de-_ 

dicated to Peter ad Vincula), were bound by their tenure 

to bring a live /amb into the church at high maſs on that 

day. See Gule of Auguſt. 

Lamy-black, To what duties liable, 4 //ill. &. 1. 


Co 5G. fed?. 2. 
Lamp?rans. See Filh. 
Lamps. See Lights, Paving. 


Ladcafter. Perſons outlawed in Lancaſhire to forfeit 
only what they have in the county, 9 H. 5. c. 2. 18 
H. 6. c. 13. 2 H.6. c. 2. 31 H. 6. c. 6. repealed, 33 
Hl. 6... | | 

Juſtices to be appointed under the King's ſeal of Zan. 
eaſter, 27 H. 8. c. 14. ſet. 5. 
The ſuſſiciency of jurors to indiCt a perſon in Lanca- 

ſhire who dwells in another county, 33 4. 6. c. 2. 

Proclamations of fines how to be. made, 37 4.8. c. 
19 /eft. 2. 

Proclamatioh upon exigent to be awarded into Lanca- 
ſhire, 5& 6 Ed. 6. c. 26. 

| Lands ſevered from the duchy, reunited to it, 2 & 
3 Ph. & Mar, c. 20, | 

Chancellor of the dutchy and couyty palatine may 
grant commiſſions to take aſſidavits, 17 Geo. 2. c. 27. 

A quay to be made at Lancaſter, 23 Geo. 2.c. 12. 

Regulations of retorns of writs in Chefter and Lanca- 
fter, 22 Geo. 2. c. 46. ſet. 35. | 

Land, (Terra) In a general and legal fignification, in- 
cludeth not only all kinds of grounds, as meadows, paſ- 
ture, arable, wood, Ec. but houſes and all edifices what- 
ſoever; but in a more reſtrained ſenſe it is taken only 
for arable ground. Co. on Litt. lib. 1. cap. 2. ſet. 14. 
ſays, Terra efi nomen generaliſſimum & comprehendit omnes 
ſpecies terr@, but properly terra dicitur a terendo, quia Vo- 
mere teritur, and anciently it was written with a ſingle 
7. and in that ſenſe includes whatever may be plowed, 
The earth hath in law a great extent upwards, for Cujus 
eft ſalum ejus eſt uſque ad cee/um. Co. 9 Rep. Alured”s caſe. 

Where land ſhall be taken as money, or money a 
land, ſee 14 Yin. Ar. tit. Land. : 


| 


[tion, burghbote and brighbote : which dy 


L AN 


whereon it flood, the fame with what we now « It 
2round-rent. Tochi filizs uti habutt in civitgte _ 

manſiones preter ſuam hallam & ds ecclefins & dimidian 
—& ſuper manſiones habuit locaticnem, & prater he; "g 
unaquaque unum denarium, 1d eft, landgable. Demeſday | 
Lincoln. | y 

Landimere,. ( /gri 
called of old. 

' Landire&>a, 'Thoſe ſervices and duties which jn th 

Saxon times were laid upon all that beld Jand, which 
were three obligations. called 7rin9da nreſſitas, expedi= 
S ues the Saxons 
did not call /ervitza, becauſe they were not feudal ſervice 

ariſing from the condition of the owners, but lendirehs,. 
rights that charged the very {and whoſoever did poſſeſs jt. 
churchman or layman. ide Spelman of Feuds, c, 15, : 

Landlord. See Diſtreſs, Leaſe, Hient, Tenant, 

Land-man, Terricola, The terre-tenant. 

Lond-tar. 'The ancient method of taxation was þ 
eſcuage, which was or Jands held by knight-ſervice; 
and by tallage on the cities and boroughs, and it was 
made in this manner: when the King wanted money 
for his wars, thoſe tenants that did not attend him ji; 
perſon, paid him an aid, and the aid was aflefled before 
the Juſtices itinerant, It was generally a giſt of all the _ 
inhabitants as a body corporate ; if they did not give ac- 
cording to the wants of the Crown, the juſticiar enquired 
into their behaviour, and if there were any forfeitures of 
their charters, quo warrantos came out, to ſeize their li. 
berties into the King's hands. But Ed. 1. found this 
'way of taxing by eſcuage and tallage to be very, incom- 
plete ; becauſe wars were drawn out into great length 
and expence ; and therefore he formed into diſtin® ho. 
dies the tenants zn capite that held great baronies, and 
theſe were called the barones majores (the now pecrs of 
parliament 3) and the repreſentatives of the barones minores, 
and of ſeveral corporations, viz. the citizens and bur- 
'gefſes, of whom he made one body ; which now con- 
-poles the houſe of commons. Gb. Treat. of the Exchiq, 
192. | 
King Edward the Firſt granted the people Mcgna 
Charta, which they had long contended for, and allo the 
charter of the foreſts; and for 1Zagna Charta they granted 


menſores,) Meaſures of land, fv 


Landa, A lawn or open field without wood. Cowell, | the King a fifteenth, by the name of Ouindecimam partem 


edit. 1727. | 
Land-voc, A charter or deed whereby lands or tene- 
- ments are given or held. Sic Anglo-Saxones chartas & in- 
ftrumenta nuncuparant, prediorum ſeſſiones pura & fir- 
mitates continentia, ſays the learned Spe/man,, Cowell, 
edit. 1727. ET, | 
Land-cheap, An ancient cuſtomary fine, paid either 


omnium banorum ;, ſo that inſtead of particular afſe{ſments 
In cities and boroughs, there was one univerſal afſefſment 
;of the fifteenth of all their ſubſtance: this fifteenth ſeems 
to have been at firſt made out of the eccleſiaſtical tenth; 
'for the popes claimed the tenths of all benefices ; it was 
therefore ealy to know, by the pope's colleCtions of- his 


'tenths, what was the value of every eccleſiaſtical bene- 


in cattle or money at every alienation of /and lying in þfice, for the pope's tenth was reckoned at 25. per pound, 


ſome peculiar manor, or the liberty of Jome borough. 
As at Malden in E/J:x, there is yet a cuſtom, that for 
certain houſes and land ſo'd within that borough, thir- 
teen pence in every mark of the purchaſe money ſhall be 
paid to the town; and this cuſtom of land cheap they 
claim inter alia, by a grant made to that town by the 
biſhop of Londen, Anno 5, Hen. 4. Somner 1n his Saxon 
Difiomary ſays, Land-cheap eſt fortafſe pretum fund: 


and therefore the fifteenth muſt be x 5. 4 d. "The bene- 
fice conſiſted of the glebe and the tenth part of the town- 


ſhip; therefore by the value of the benefice, dedufting 
the glebe, they knew the true value of the townſhip, and 


how to ſet a fifteenth upon it : ſo that the. fifteenth of 
the townſhips were certain ſums, that were ſet by the 
King's taxors and colleCtors under the aft of parliament ; 
and commiſons were granted to the taxors and collec- 


patto datum wel debitum. The woid is alſo read in Spel. |tors of them under the great-ſeal : but in colleCting of 


de Conul. wol. 1. fol. 502. LEE 

Landea, A ditch made near wet lands to receive the 
water, and carry it into the ſea: Fera judica & awarda 
faciat de wallis, landeis & watergangis. 

Landefricus, {Lanfricus) The lord of the ſoil, or 
the landlord : from the Sax. /and, terra, and rica, rec- 
tor, Et omnis emat ſibi legam 12 oris dimidium Landeſrico. 
dimidium IWapentako. Leg. Ethelred. cap. 6: 

Landegandmar, Was one of the inferior tenants of 
'a manor. Cuſtumariorum genus ſeu inferiorum tenentium 
manerii, ſays the learned Spelman, who adds,—Occur- 
Tit vox in cuſtumar. de Hecham. | 

Land-gable, Is a tax or rent iſſuing out of /and, ac- 
cording to Domeſday. Cenſus predialis vel tributum guod 
a pradiis colligitur, that is, ſays Spelman, a penny for 
every houſe; the 1/1 uſe priggavel for landgavel. 

This /andgavel or landgable in the regiſter of Domeſday, 


was a Quit-rent ſor the fite of a houſe, or the land, 


the fifteenths the fums only appeared in the books below- 
And the colleCtors of every townſhip, either-returncd their 
colleCtion into the Exchequer, or elſe there were head 
colleQtors for the whole county, who returned it thither ; 
there were likewiſe commiſſioners appointed, to ſuperviſe 
ſuch taxation and colleCtions; but about the. time of 
Edward 1II. there were certain eſtabliſhed ſums ſet upon 
every townſhip ; and ſo, as the King's wants increaſed, 
they gave one, two, or three fiſteenths. Gilb. Treat. of 
the Excheg. 193, 194. | 
We find in the times of Henry the Eighth, Queen Eir- 
zabeth, and King Fames the Firſt, that they raiſed both 
ſubſidics and fifteenths ; this was, becauſe the value of 
things increaſed, and therefore the old fifteenths were 
not zccording to the then true value of townſhips. And 
therefore they contrived that the -ſnbGidy ſhould be raiſed | 
:y a pound-rate upon lands, and likewiſe a pound-rate 


upon goods ; and we find in the ſublidy 4 Car. FI r 
fal 


q 
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/1id to be the greateſt ſubſidy that ever was given, and 
py 
ms: pound laid upon land, and 2s. 84, upon goods ; 
now. 45. upon land amounts | to three fifteenths, and 


- 84 which was upon goods to two fifteenths ; but in 
this they had no regard to the old rates made in the tax- 


book of the ſeveral townſhips, otherwiſe than to diſcover | C 


the value of the lands ; but a method is chalked out by 
he act of parliament to appoint commiſhoners, aſſeſſors, 
; 4 colleors, in order to rate and get in the ſaid ſub- 
oy This was found very inconvenient, becauſe the 
; ) niſſioners uſed to be favourable to their own country, 
Herefore it was found neceſſary to revive ſo far the ancient 
; ethod, as to appoint a certain ſum ; and in the time of 
re civil war, the long parliament would not ſettle any 
©rlond to appoint commiſſioners, but the appointment of 
commiſſioners was made in the aCt itſelf : and in this 
new manner of taxing, they appointed the ſum to be 
levied on each particular county, in the act itſelf ; as well 
as the commiſhoners names, and where to levy it: and 
the ſix aſſociated counties, viz. London, Middleſex, Kent, 
Suſſex, Surry, and Hertford, being not ſpoiled and pi. 
lazed in the civil wars, and more hearty tothe parlia- 
ment intereſt, were taxed higher than any other counties 
in England. Gb. Treat. of the Excheg. 124, 195, 196. 
| After the Revolution, to ſupport King lam in his 
wars with France, it was neceſſary to come into a land- 
tax; and from 1684 to 1693, the tax was made by a 
pound rate, like the former ſubſidies ; but when the peo- 
le found that the war was like to hold, about 1093, 
the tax was mightily leſſened, every body being willing 
to eaſe his neighbour ; and then they came to lay a rate 
upon every county, and the aſflociating counties, being 
very zealous for the government in the Revolution, and 
having taxed themſelves higher than their neighbours in 
1693, it was argued that thoſe counties were better able 
to bear the tax, and therefore in 1693, they laid the 
diſproportioned ſums that are now the ſtandard of the 
Jland-tax. Let us now compazxe the ſublidy law, 4 Car. 
1. with the preſent land-tax, and conſider the manner of 
gatherſng them. Gilb. Treat. of the Excheg. 
\ In the old time, according to the way of making war 
then uſed, the tenants per barontam, and by knight- 
ſervice, as is herein before mentioned, were obliged to 
be in the camp forty days, at their own expence, and the 
eſcuage was levied upon the defaulters ; but when the art 
of war improved, and armies were brought into the field 
that continued a long time, they made their taxation by 
way of ſubſidy ; which was ſo much in. the pound upon 
the perſonal and real eſtate; as the ſubſidy of the fourth 
of King Charles was 25. 84. per pound on the perſonal, 


were different times of taxation and collecting, they were 
called ſo many different ſubſidies; and the ſpicitualty 
gave their tax in convocation, and the temporalty in 
parliament z but the convocation-tax always paſſed both 
houſes of parliament, ſince it could not bind as a law till 
it had the conſent of the legiſlature. Their tax was 
made according to the rate in the King's books, and 
ſince a tenth was paid yearly to the Crown, they only 
taxed the other nine parts as they ſtood in thoſe books. 
Gith. Treat. of the Excheq. 197, 198. 

The temporahty and ſpirituality were taxed in the ſame 
manner as to their perſonal eſtate, but as to their real 
eſtate, what was given in convocation excuſed their tax 
- quoad their ſpiritualties. | 
ing the act, were appointed by the Lord Chancellor, Lord 
Treaſurer, or other great officers of the Crown, or any 
two of them, the Lord Chancellor being one. G6. 
Treat. of the Excheg. 198. | 

The preſent land-tax, though it follows the plan of the 
tublidies, viz, in taxing ſo much on the perſonal, and fo 
wurh on the real eſtate, yet it differs in two material 
circumſtances, v/z. that there is a ſum impoſed on each 
particular county, and that the commiſhoners are named 
in the aft itſelf; this came in in the time of the civil 
war, in this manner; they had firſt taxed according to 
the pound-rate, but when the zeal of the people fell off, 


thzy found it nece{lary to ſet a ſum upon each particular | 


paſſed upon the petition of rights) there was 45. 


The commiſhoners for execut- 


is the accountant at the Exchequer, 


. 
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county; and ſo they taxed them according to the higheſt 
ſum that had been levied in ſuch county, and obliged 
them to take it up; and they being then in oppoſition 
to the [Crown, they named the commiſſioners in the a& 
itſelf ; and this way of taxing was afterwards followed at 
the Reſtoration, becauſe they found it for the eaſe of the 

rown to name particular ſums in the aCt of parliament, 
and then they named commiſſioners alſo, who were to 
aſſeſs and rate each particular inhabitant. The commilſ- 
foners by the ſubſidy, were duly to execute that at ; 
but by the land-tax they were directed in a particular 
manner how they ſhould do it: thatis to ſay, by making 
the diſtribution of the particular ſum upon each particular 
hundred, lathe, and wapentake ; but by both laws, they 
were to ſubdivide themſelves, and the reſpeQtive com- 
miſhoners were not to a& out of their diſtrict. The 
commiſſioners by the land-tax are to give a note to the 
receiver-general, of the names of the ating commiſlio- 
ners, and fums in each diviſon, We do not find this 
this clauſe in the old ſubfidy law, becauſe it was not. ne- 
ceſſary, where there was not a particular ſum impoſed on 
each county, "The commillioners; both in the ſubſidy 
and Jland-tax, were to iſſue their precepts to the conſtables 
and other inhabitants, and to appoint afleſſors ; and by 
botb 1:ws, the commiſlioners are to give them in charge, 
to make a juſt aſſeſſment, and to return ſuch aſſeſſments 
to the commiſhoners; who by the land tax were to re- 
turn the names of colleEtors. And by both laws, the 
perſons aggrieved might appeal from the afſeiſors to the 
commiſſioners ; and alfo ſtock upon land is excuſed from 
paying as perſonal eſtate. Gzlb. Treat. of the Excheg. 

199, 200. 
y the ſubſidy law, the commiſſioners appointed col- 


lectors; but by the land-tax, the affeſſors brought in the 


names of the colleCtors ; becauſe the place was anſwer- 
able for the ſums ſo aſſeſſed, until they were paid in to 
the receiver-general ; and therefore it was neceſſary that 
the aſſcfſors ſhould appoint collectors : But by the ſubſidy 
law, there was no particular ſum locally fixed ; and there- 
fore the colleCtors were appointed by the commiſſioners, 
who aCted in beha'f of the Crown ; and the colleQors 
names were returned in, by both laws, to the receiver- 
general] or high-colleCtors; and this diſpoſition was, 
that the receiver might know in whoſe hands the money 
was. In the ſubſidy, the commiſſioners appointed the 
high-colleCtors in each ſhire and diviſion, to whom the 
ſub-colleftors were accountable, and the high-collectors: 
were accountants to the Exchequer; ang one duplicate of 
the aſſeſſments was given to the high-colleor, and the 
other returned into the Exchequer, to be a charge upon 


' the high-colleCtors receipt : but according to the frame of 
and 4s. per pound on the real eſtate; and where there 


the land-tax, the receiver 1s now appointed by the Lord 
Treaſurer; and by this law, a duplicate of each parti- 
cular diviſion is to be given to the receiver-general, and 
another to be returned into the Exchequer ; the duplicate 
returned to the receiver, is to charge the colleftors, and- 
that returned into the Exchequer, to charge the receiver- 
general. Gib. Treat. of the Excheq. 200, 201. | 
The high collectors, by the ſubtidy law, gave ſecurity 
to the commiſhoners by recognizance, to anſwer the mo- 
ney by them received ; but now, the receiver-general, by 
the conſtitution of the treaſury gives ſecurity to the crown. 
In the ſubſidy law and land-tax, the under-colleQor was 
to diſtrain the parties refuſing to pay the ſum aſſeſſed : 
and by the ſubſidy law, the under-colleCtors paid in the 
money collected to the high-colleQtor, who was an ac- 
countant at the Exchequer; but by the land-tax, the col- 
leftors are to pay in the money to the receiver, and he 
If the colleCtors 
did not pay in the money they had collefted to the re- 
ceivers, the commiſſioners were to impriſon them, and 
ſeize their eſfeCts; but if the proportion was not an- 
{wered, the place itſelf was anſwerable, by a re-afſefiment 
of the commiſſioners. By both laws, the colleQors had 
precepts and afſefſments delivered ; and, under ſuch pre- 
cepts, had authority to diſtrain the lands and goods of the 
perſons fo aſſeſſed, by virtue of the aft. By both laws 
the parties were to be taxed for goods, in the place where 


they dwelt. By doth laws the diſtreſs was to be __ 
: | - h A 
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and the overplus paid to the owner by the ſubſidy Jaw, 
| 1n eight days; by the land-tax, in four days: and for 


neglect or refuſal to pay, and failure of diſtreſs, the party 
to be impriſoned. By the ſubſidy law, all the commil- 


fioners joined in one certificate; but now the commil- 


foners in each diviſion return their eſtates, which are a 
charge upon the receiver- general ; but in the land-tax, if 
a non-payment in any place be certified by the receiver 
under his hand, Exchequer proceſs is to iſſue againſt the 
acting commiſhoners, By the land-tax; if land doubly 
taxed comes into proteſtant hands, and they get a certi- 
ficate from the commiſhoners, and prove the truth of the 
certificate before the barons, by two credible witneſſes, 
the court of Exchequer is impowered to diſcharge ſuch 
ſum ſrom the pariſh or townſhip in which the lands lie, 
and.that diſcharge 1s: carried to the houſe of commons, in 
order to be diſcharged out of the general ſum the next 
year. Gb, Treat, of the Excheq. 203, 204. See Hub- 
j1dn, Tar. | 
Land-tenant, Is he that aCtually poſſeſſes the /and, 
or bath it in manual occupation. 14 Ed. 3. tat. 5. cap. 
23 £d. 3. cap. 1. 26 Ed. 3. flat. 5. cap. 2. vee 
Cerre-tenant, and 12 Rzh. 2. cap. 4. 4 Hen. 4. cap. 8. 
it is joined with this word po//i/or, as ſynonymous. Stat. 
I Fen. 6. cap. 5. eh | 
Longemanni. {tem in ip/ſa civitate erant 12 Lange- 
manni, i. e. Habentes focam & ſacam. Domeſday, tit. 
Lincolnſcire. Sir Edward Coke writes them Lannemanni, 
and interprets them lords of manors, Habentes ſocam & 
acam de tenentibus & hominibus fuis. 1 Inſt. fo. 5. a. 
Langeotum, An under garment made of wool, for- 
merly worn by the monks, which reached down to their 
knees; ſo called, becauſe Lanea fit. 
Menaſt. 1 tom. pag. 419. Ad veſtiendum autem ſuſcipiunt, 
&c. duo langeola & omnia lanea, | 
Lands de creſcentia Walliae traducentiz abſque cuſ- 


We read it in the | 


tuma, &c. Is a writ that lieth to the cuſtomer of a port, 


, for the permitting one to paſs over wools without cuſtom, 
becauſe he hath paid cuſtom in /Yales before. See the 
Regi/ter, fol. 279. | | 

Lanterium, "The /aztern, cupo/a, or top of a ſteeple, 
Cowell. edit. 1727. — Walterus Skyrlaw Epiſcopus 
Dunelmenſis (obiit 1405) magnam partem campanilis, vulgo 
lanterit, minifleri; Eboracenſis conſlruxit, in medio cujus ope- 
11s arma ſua poſuit, Angl. Sacr. P. 1. Pag. 775- 

Lano niger, A fort of baſe coin. Cowell, edit 1727. 
_ Lapis calaminaris, 'To what duties liable on expor- 
tation, 4 I/il. & Ma. c. 5. ſet. 2. 8& g Will. 3.c. 
20. }» 9+ | 

Yd marmoriug, A marble ſtone. ©: guidem Hen- 
ricus de Cliff {clericus rotulorum) in magna aula Weſtmin. 
apud lapidem marmorium 7 preſentia domini cancellari 
facramentum, &c, Clauſ. 18 Edw. 2. in 1. dorſo. 'The 
marble ſtone is about 12 feet long and 3 feet broad, and 


remains to this day at the upper end of //e/iminfler Hall, | 


where there is alſo a marble chair placed at the middle 
of it, 'in which our Kings anciently fate at their corro- 
nation-dinner, and at other times the Lord Chancellor ; 


but over this marble table and chair, are now erected the. 


courts of Chancery and King's-Bench. See Orig. Furiſd. 
foals 27+ 
L apis parts, Du 
Preſne. BY | 
Lapſe, (Lapſus) Is the omiſſion of a patron to preſent 
to a church, within fix months after voidable z by which 
neglect, title is given to the ordinary to collate to the ſaid 
church: we ſay, that benefice is in /ap/e or lapſed, where- 
unto he that ought to preſent hath omitted or flipped his 
opportunity. 13 El:4. c. 12. 'This lapſe happens, as well 
' when the patron is ignorant of the avoidance, as when he 
is privy, except only upon the reſignation of the former 
incumbent, or the deprivation upon any cauſe compre- 
hended in the ſtat. of 13 £/z. 12. Panor, in cap. Duia 
diverſitatem, num. 7. de conceſ]. prebend. &c, In which 
- Caſes the biſhops ought to give notice to the patron. 
No lapſe ſhall run againſt the King, 17 Ed. 2. //. 1. 
The King's ancient right to preſent, in caſe the ordi- 
nary did not collate within one month after the fix months 


expired, 25 Ed. 3-/t. 6. /. 4. 


The ſame with Oſfculum parts. 


4 
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No lapfe without notice to the patron on a deprivatign 
ipſo fatto, 13 Eliz. c. 12. /. 8. or an avoidance by ſimony, 
31 El, c.6. /. 7. or on a deprivation by virtue of I'3 & | 
14 Car. 2. c 4. ſet, 16. See ADvV9wjon, Precogative 
Preſentment, Simony. = Es Sy 

Larceny, (Fr. larrecin, Lat. latrocinium) Is a theſt of 
perſonal goods or chattels in the owners's abſence ; ang 
in reſpect of the thing ſtolen, it is either great or grand 
or ſmall.; grand larceny is where the things ſtolen, though 
ſeverally, exceed the value of 129. petit larceny is when 
the goods ſtolen exceed not that-value. Cowell. 

The perſon who ſteals the goods of another, let the ya. 
lue of them be never ſo ſmall, is guilty of felony ; but 
it 1s faid to be no felony for one reduced to extreme ne. 
ceſſity to take ſo much of another's victuals, as will ſave 
him from ſtarving ; but if ſuch neceſſity be owing to his 
"#1 os it is far from being an excuſe. 1 Haug, 
tt. We OJ 

But bare we muſt obſerve the difference between grand 
and petit larceny; which 1s again divided into. ſimple and 
mixt larceny : {imple grand larceny 1s the felonious ang 
fraudulent taking and carrying away the perſonal goods 
of another, not ſrom his perſon, nor out of his houſe, 
where the goods are above the va'ue of twelve pence, 
but if of that value, or under, then it is petit larceny ; 
if from his perſon, or out of his houſe, it 1s called mix: 
larceny, but hath no greater degree of guilt attending 
it at Common law than ſimple larceny, for in both caſes 
the offender was allowed the benefit of his clergy, but 
is at this time in ſeveral inſtances excluded by aQts of 
parliament, $8. P. C. 27, Crem. 33. H. P. C, 14, 
i Hawk. P, C. 97. CIs 

If two or more perſons together ſteal goods above the 
value of 124. every one of them 1s guilty of grand lar. 
ceny, for each perſon is as .much an offender, as if he 
had committed the fact alone. S, Þ, C. 24. Crom. 56, 
H. P. C. 70. | | | 

Alſo if one at ſeveral times ſteal ſeveral parcels of 
goods, each under the value of 124. but amounting in 
the whole to more, from the ſame perſon, and be found 
guilty thereof on the ſame indictment, he ſhall have 
judgment of death as for grand larceny. 8, P. C. 24, 
Crom. 36. H. P.C. 1 Hawk. P. CG. 95. 

If one be indicted for ſtealing goods to the value of ten 
ſhillings, and the jury find ſpecially that be is guilty, but 
that the goods are worth but ten pence, he ſhall not have 
judgment of death, but only as for petit larceny. 1 
Hawk. P. C. 95. 

All thoſe who are under a natural diſability of diſtin- 
guiſhing between good and evil, as infants under the age 
of diſcretion, ideots and lunatics, are not puniſhable by 
any criminal proſecution whatſoever, and conſequently 
cannot be guilty of felony. \Z, P. C, 10. 1 Haut, P. 
C\ 26 | | | 
Alſo a feme covert is ſo much favoured, in reſpect of 
that power and authority which her hufband has over her, 
that ſhe ſhall not ſuffer any puniſhment for committing 
a bare theft in company with, or by coercion of her hul- 
band. MKelyng 3x. 8. P. C. 26. 1 Hawk, P.C. 2. 

But if ſhe be guilty of treaſon, murder or robbery in 
company With, or by coercion of her huſband, ſhe is pu- 
niſhable as much as if ſhe was ſole. $8. P. C. 65. 1 
Hawk, P. C. 2. TD 

Alſo a feme covert may be guilty of larceny, if ſhe of 
her own voluntary aft, or. by the bare command of her 
huſband, ſteal the goods of a ſtranger, but not if ſhe ſteal 
her huſband's, becauſe a huſband and wife are conſidered 
but as one perſon in law ; and the huſband by endowing 
his wife at the marriage with all his worldly goods, gives 
her a kind of intereſt in them ; for which cauſe, even 3 
ſtranger cannot commit larceny in taking the goods of the 
huſband by the delivery of the wife, as he may by tak- 
ing away the wife by force, and againſt her will, toge- 
ther with the goods of her huſband, S. P. C, 065+ * 
| Haw#. P. C. 2, 93+ | 


1. Of what nature the things taken muſt be, 10 conflututt 
the offence felonys | | 


. 
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Haw far the goods ought to belong to another; and what 
Pall -g w 'a feteniou and fraudulent taking and carrying 
; k Where the offender 1s or is not excluded his clergy, or is 
to be tranſported- pb endl ipht—t 

1. Of what nature the things taken muſt be, to conſlitute 

| elony. © | ; 1 "Wt 
ag rp ts be proper to take notice, that in the times 
of the military tenures every tenant was obliged |to at- 
tend in the camp; and there being no proviſion \made 
out of the public ſtock for them, as there is now-a-days 
for our mercenary fſoldiery,. it was neceſſary for every 
freeman to carry with him his own proviſion ; which 
obliged them tg, a very ſevere and rigid juſtice 'upon all 
perſons who ſhould violate any man's property; otherwiſe 
camps would have been ſcenes of intolerable violence, 
and every man” would have periſhed by his neighbour's 
ſword, and not by his enemies, Hence they learned: the 
inſtitution .of. puniſhing theft by death, and from thence 
they derived it into their civil ſtate, which coniſting of the 
fame orders and conditions of men, it was neceſlary that 
the fame meaſures of juſtice ſhould be uſed both at home 
and in the camp; for they could not underſtand. that a 
freeman ſhould be puniſhed otherwiſe in the camp than 
| in the civil ſtate, as they thought juſtice was the ſame, 
and could not alter with the diſtinftion of countries and 
places ; and therefore it is that in this puniſhment our 
Jaw differs from the Roman and Moſaic law, which only 
obliged thoſe ſort of offenders to the reſtitution of four: 
fold, and cuſtom hath approved the method ; for ſhould 
we admit a reſtitution from ſuch profligate offenders, 
\ we ſhould have no end of rapine and violence. S, P. C. 
See Exad. Xxil.” 008 

Hence we have the reaſon of the diſtintion between 
| the real and perſonal property, and why our common law 
does not puniſh the ſtealing of corn or graſs growing, or 
apples on a tree, or lead on a church or houſe with death, 
becauſe theſe never came under the camp diſcipline ; 


and therefore it was not neceſſary to guard this ſort of | 


property with ſuch ſanguinary laws, where the redreſs 
may be by a civil ation, 12 Aff. 32. Bro. Coron. 77. 
Cromp. 37. 8. P. C. 25. b. 1 Mod. 89. Allen 83. 2 
Keb. 875. 1 Vent. 187. "1 | 


- 


But if they are ſevered from the freehold, whether by 


the owner, or even by the thief himſelf, if- he ſever them 


at one time, and. then come again at another time, and 
take them, this is felony. 1 ent. 187. 1 Hawk. P.C. 93. 
If a man take away a box of charters, this is not fe- 
lony, becauſe they. are the muniments of the freehold, 
and relate to the eſtate at home, and not to the proviſions 
that were uſed 1n ſupplying the camp abroad. 3 ft. 109 
H. P.C. 66. | | 

_ But itis ſaid, in Hale, to be felony to. take away an 
obligation for money, and the reaſon hereof may be, be- 
cauſe ſecurities might be -taken to anſwer money at the 
camp from a neighbouring freeholder, and therefore there 
was the ſame reaſon they ſhould be within this proviſion, 


as that other chattels ſhould be proteted by the obliga- | 


tions being equally valuable. FH. P. C. 67. 

- But per Hawkins, the things taken ought to have ſome 
worth in themſelves, and not to derive their whole value 
from the relation they bear to ſome other thing, which 


cannot be ſtolen, as paper or parchment, on which are 


written aſſurances concerning lands or obligation, or-co- 
venants, or other ſecurities for debt or other choſe in 
attion ; and the reaſon, he ſays, wherefore there can be 
no felony in taking away any ſuch thing, ſeems to. be, 


uſe to any but the owner, are. not ſuppoſed. to be ſo much 
in danger of being ſtolen, and therefore need not be pro- 
vided for in ſo ſtcict a manner, .as thoſe things which are 
of a known price, and every body's money ; and for the 
like reaſon it.is no felony to take away a villain or an in- 
fant in ward, I Hawk. P, "# 93. © : 4 or" 
But now, by the 2 Geo. .2. cap. 25. it, is enaQted, 
* That if any, perſon or perſons ſhall ſteal, or take by 


robbery, any. Exchequer orders or tallies, or other orders, 
mtitling any other perſon or perſons to any annuity or 
Vor.ll. NP 100. | 


i tw We 
| ſhare in any parliamentary fund, or any Exchequer hills, 
Bauk notes, . Seuth-Sea bonds, Eafi-India bonds, dividend 
warrants, of the Bank, South-Sza : company, Eaft-India 
company, or any other company, ſociety or corporation, 


| bills of exchange, navy bills, or debentures, goldſmiths 


notes for payment of any money, or other bonds or war- 
rants, bills or promiſlary notes for the payment of any 
money, being the property of any other perſon or per- 
ſons, or of any corporation; notwithſtanding any of the 
ſaid particulars are termed in law a choſe in aCtion, it ſhall 
be deemed and conſtrued to be felony of the ſame nature 
and in the ſame degree, and with or without the benefit 
of the clergy in the ſame manner, as it would have been, 
if the offender had ſtojen or taken by robbery any other 
goods of like value with the money due on ſuch orders, 
tallies, bills, bonds, warrants, debentures, or notes, re- 
ſpeCively, or ſecured thereby, and remaining unſatisfied; 
and ſuch, offender ſhall, ſuffer ſuch puniſhment, as he or 
ſhe ſhould or might have done, if he or ſhe had ſtolen 
other goods of the like value with the money due on 
ſuch orders, | tallies, bonds, bills, warrants, debentures 
or notes, reſpectively, .or. ſecured thereby, and remaining 
unſatisfied.” TON Kee | TTETE 

It is alſo from the ſtrict diſcipline, that was obſerved 
in the camp, that the diſtinCtion is raiſed concerning beaſts 
that are fer@ nature; for thoſe that are for the proviſion 
of a man, when reclaimed, are within the proteCtion of 
the law ; and it is felony to ſteal them, becauſe theſe an- 
ſwered the uſe of the camp for their neceſſary food and 
ſuſtenration ; but dogs, cats, bears, foxes, monkeys, fer- 
rets, and the like, that are not uſed for proviſion, may be 
ſtolen without any danger of death, for they are not 
within the inconveniency for which the Jaw was pro- 
vided. HF. P. G 66. 7 Co. 18. 1 Hawk. P. C. 93. 

But to ſteal hawks reclaimed is felony, becauſe they 
were uſed for the entertainment of noble and generous 
perſons, and were carried into the camp for diverſion 
there; and therefore were conſtrued within the ſame pro- 
viſion. 3 [»/t. 109, on bo hs 90 do cy 
| Wherever it is felony to ſteal beaſts, it is ſoin relation 
to the young beaſts, becauſe they by right of acceſſion 
follow the condition of the dams. 3 1n/t. 109, 


2. How far the goods ought to belong to another, and what 
ſhall be deemed a felonious and fraudulent taking, and carry- 
ing away. : | | ;} 

' The taking of goods, whereof no one had a property 
at the time, cannot be' felony; and therefore he who 
takes away treaſure trove, or a wreck, waif or ſtray, 
before they have been ſeized by the perſons who have a 
right thereto, ſhall only be puniſhed by fine, &c. 3 nf. 
109. AH. P.C. 67., 1 Hawk. P.C,. 93. bs 

If one takes fiſh in a river, or other great water, 
hue v lag Kong at their natural liberty, he is not guilty 
of felony ; but he who takes them out of a trunk or 
pond is guilty of felony, becauſe being thus ſecured, the 
party hath the dominion of them. Owen 20. 3 Infi. 
109. H.P.C. 97. | 

And forthis reaſon there can be no doubt but that the 
taking of domeſtic beaſts, as horſes, mares, colts, Ec. 
-or of any creatures whatſoever, which are domite nature, 
and fit. for food, as: dncks, hens, geeſe, turkeys, pea- 
cocks,' or their eggs, or young ones, is felony. FH. P.C. 
68. 3 Infl. 10g. ' 1 Hawk. P.C. 904, _ 

But a perſon who takes any creatures, though fer 
nature, if they be fit for food, and reduced to tameneſs, 
and known by him to be fo, is guilty of felony ; alſo by 


| the better opinion, it is felony to fteal wild pigeons in 
becauſe, generally ſpeaking, they being of no manner of 


a dove-houſe ſhut up, or hares or deer in a houſe, or 


] even in a'park,  incloſed in ſuch a'manner, that the owner 


may' take them whenever he pleafes, without the leaſt 
danger of their eſcaping ; in which caſe they are as much 
in his power, as fiſh in a pond, or young pigeons, or 
hawks ina neſt, &c. the taking of which ſeems agreed 
to be felony; 3 1n/!. 109. 7 Co. 17: 'H.'P. C. $6. 
1 Haw. P. C. 94. "pH OR ETONS ' oe bif3s 
 Alfo the taking away ſwans marked or pinioned, or 


thoſe which are 'unmarked, if kept .in'a pond or pris 
vate river, 1s felony. H, P, C. 68, 1 Haw. P. C. 
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. Alf it is ſaid, that there may be felony in . taking 
goods, the owner whereof is unknown; in which caſe 
'the King ſhall have the goods, and the offender ſhall be 

indicted for taking ' bona cujuſdam hominis ignatt ; and it 

ſeems, that in ſome' caſes, the law will rather feign a 
Property, where in ſtrictne(s there is none, than Fifer 
an offender to eſcape ; and therefore it is ſaid; that he 
who takes away the goods of a chapel or abbey in time 
of vacation, may be indicted in the firſt cafe for ſtealing 

bona capeilz, being in the cuſtody of ſuch and ſuch ; 
and in the ſecond, for ſtealing b9na domus & wcleſie, Te. 
and @ fortiort therefore it follows, that he who ſteals' 

goods belonging to a pariſh church, may be'indicted for 
ſtealing bona parechranorum ; and it hath been adjudged, 
that he who takes off a ſhrowd from a dead corpſe, may 
be indifted, as having ſtolen it from him, who was the 
owner thereof when it was put on, for a dead man can 
have noproperty. 1 Haw. P. C. 94. | 

'Lhere is allo a ſpecial caſe, in which a man may be 
guilty of felouy in ſtealing goods, the abſolute property 
whereof is in himſelf; as where one who has delivered 
goods to a carrier or taylor, &c afterwards, with an in- 
tent to charge ſuch carrier or taylor, fraudulently and 
ſecretly takes them away. Cro. Eliz. 536. Moor, pl. 

Q8Is Keilw, 7 9s t . | 
To conſtitute an offence felony, it is not ſufficient 
that there be a fraud and intent to ſteal, unleſs there be 
alſo a taking, for all felony includes treſpaſs, and every 
indictment for larceny muſt have both the words cep:t W& 
aſportavit ; and therefore if there be no treſpaſs in taking 
the goods, there can be no felony in carrying them 
away. H, P: C. 61. 1 Hawk. P. C. 89. 
Therefore if a perſon finds goods, and converts 
them to his own uſe, animo furand:, yet he is not guilty 
of felony. 3 Inſt. 103. MH. P. C. 6r. Sons 

So if a perſon who has a limited property in the goods, 

as one who has goods delivered to him to keep, a carrier 

who has a box delivered to him to carry to a certain 
place, or a taylor who hath cloth delivered to him to 
make into a ſuit of cloaths ; for here the party injured 

mult ſeek redreſs by civil a&tion, and mult abide the folly 
of his own aCt in placing confidence in the perſon who 

was guilty of the breach of truſt, 8. P. C, 25. a. 3 
Inſt. 108. | | 3 

But though if I ſend a box to the carrier, and the 
carrier ſells it, this is not felony ; yet if the box be 
broke open, and the goods in it carried away, it is felo- 
ny ; for he hath property in the box to carry it to the 
place appointed, but he hath no property in the ;goods in 
the inſide, for that I have reſerved in my own power, 
having locked it up out of the power of the carrier to 
whom it is ſent; for no man hath property that is ſhut 
ont from the command of the thing to which he pre- 
tends; fo if a carrier carries the goods to the place, and 
then ſteals them, this is felony ; becauſe the property is 
determined when the goods are come to the place ap- 
pointed ; beſides, it is for public convenience that the 
inſide of the box ſhould be thus ſecured; otherwiſe the 
carrier might ſteal the things contained in the box, and 
yet deliver the box itfelf, which would not be of very 

eaſy diſcovery. S. P. C, 25. a. Kelyng 35. 1 Rol. Abr. 73. 
| He who hath the bare charge of goods, as a ſhep- 
herd has of ſheep, or a butler of plate, or that. has only 
the ſpecial uſe of goods, as a gueſt in an jnn, and not 
the poſſeſſion, may be guilty of larceny, in fraudulently 
taking them away, for the offence comes as properly un- 

der the word cepit, and the fraud is as ſecret, and the vil- 

lainy more baſe than if it had been done by a ſtranger, 

Mair 246. Poph. 84. 1 Haw. P. C. go. 


If he who intending to ſteal goods, obtains a delivery 


of them ſrom the theriff, by virtue of a repleyin,: ar by 
way of execution of a judgment obtained by impoſition 
' on a court, without any colour of title, by falſe: afhida- 
vits, &c. he, may be indicted as having feloniouſly taken 
them ; for the ww. will not indure to have its Juſtice 
eluded by ſuch ſhameful evaſion, E Inft. 108. H.' P. 
C. 63. Kelyng 43: 1 Sid. 254. Raym. 276. 
Alſo he, who ſteals, goods from one who had ftole 


them from, me, may .be indiCted as; having ſtolen them 


13 Inſt. 108. 2 Vent. 21 
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from me ; becauſe in judgment of law both the 
aud property of then) was always in me ; FS | 
cauſe, he that ſteals poods in the county of A. and ©. 
ries them into that of B. may be indifted in either; n 
Haw, P3Q! gon fo inn 09k nee Fo | I 
It was formerly a doubt, whether a lodper, by re 
of the ſpecial property he had in the ol Ay > 
lodgings, cduld be guilty of felony in taking them aye; y | 
but now by the 3& 4 JY. & MM. cap. g. it is ena,” 
"Phat if any 'perſon oriperſons ſhall take away with 2 
intent to ſteal, imbezzle, or purloin any chattel], beddino 
or furniture, which by-contraCt or agreement he or the 
are to uſe, or ſhall be let to him or them to ufe jn 2 
with \ach todgings, ſuch taking, imbezzling Orpurloinin 
ſhall be 1o all intents -and purpoſes taken, reputed ms 
ach wdged Oy and felony, andthe offender ſhall 
uffer as/in caſe of felony. Kelyng 24. 1 Show, 
rior Pl at is OR 4, =o 2A 
Although the word -aſþ9rtavit be neceſſary in every in. 
diftment for this ſpecies of 'felony, yet the felony lies in 
the very firſt at -of removing the property ; for if the 
telon be caught in the at of carrying the goods away he. 
fore heis out of the houſe, it is felony ; for the aQ of 
the mind declared by ſubſequent fats makes the crime 
215. 1 Hauk. P, C.g2. 
Hence it hath been adjudged, that where a gueſt havin 
taken off the ſheets'from his bed with an intent to het 
them, carried them into the hall, and was apprehendeq 
before he could get out of the houſe, was guilty of lr. 
ceny. 3 Inſt. 109." Dalt.c. 102. 1 Haw P.C.q,, 

So where a perſon having taken a horſe in a cloſe, with 
an intent to. ſteal him, was apprehended-before he could 
get him out of the cloſe. 9 Inſt. og. | 

50 if a-perſon pulls off the wool from another's ſheep 
or ſtrips their ſkins with an intent to ſteal them, he a 
guilty of felony. Crom. 36. | 

Alſo where a perſon intending to ſteal plate, took it 
out of a trunk, wherein it 'was, and laid it on the Poor, 
but was ſurpriſed before he could carry ir away ; and it 
was adjudged felony, MKeljng 31, | | 


3- TWhere the offender is br is not excluded his clergy, or 
1s to be tranſported. ES ROLE | 
By the Common law, a perſon guilty of any crime, 
which ſubjected him to the loſs of life or member, waz 
allowed his clergy, except in high treaſon and facrilege, 
11 Co. 29. 2 Jnſt. 634. See 2 Hawk. P, C. 337, &c, 

And therefore it may be laid down as a good general 
rule, that wherever-a perfon is denied the benefit of his 
clergy, as he is in petit treaſon, murder, robbery, bur- 
glary, arſon, &c. that ſuch denial muſt be grounded on 
ſome aCt of parliament, which excludes him from the 
benefit of it. 7. P, C. 232. 2' Haw, P. C. 342. 

It is alſo a- general rule, that where an offence is made 
felony by ſtatute, it ſhall have the benefit of clergy, un- 
leſs expreſly excluded. 2 Hawk. P. C. 342. 

So where a perſon is denied the benefit of the clergy in 
reſpeCt of a ſtatute excluding it from the crime charged 
againſt him, the inditment or appeal, and the evidence 
thereon, muſt exprefsly bring his caſe within: the words 
of ſuch ſtatute. 2 Hawk. P. C. 342. RIEL 

A ſtatute, by excluding principals from their clergy, 
doth not thereby exclude the acceſſaries before or after, 
& fic e converſo, and a ſtatute generally excluding thoſe 
who ſhall be found guilty of murder, robbery or bur- 
glary, or other crime, without ſaying any thing of ac- 
ceſfaries, ſhall be conſtrued to intend principals only. 
2 Hawk. P. C.' 342. nh - NNTTOE CREE Treo, | 

Where clergy is allowable, thoſe who ſtand mute, or 
challenge above twenty, or are 'outlawed, are as much 
intitled to it, as thoſe who'are conviCted, 2 Hawk. P. C. 
ner bean, Mb + | L woes 

Alfo a ſtatute, by taking away clergy from thoſe who 
ſhall be ſound guilty, doth not thereby take it from thoſe 
who ſtand mute, or challenge above twenty, or are out- 
lawed ; but a ſtatute taking it from thoſe who ſhall be 
found puilty, extends as well to thoſe who ſhall confels 
themſelves guilty 'upon record, as to thoſe who ſhall Þe 


found' guilty by verdict. 2 Hawk. P. C. 343: R 
_ . 6 "#44 F z-00 Fl ut 


: 
TT 
But what we are chiefly to take notice of here are the 


-veral caſes, in which by ſtatute the benefit of the clergy 
: taken away from this ſpecies of felony called larceny : 


nd firſt, by the 8 £1:z. cop. 4. it is enafted, that no, 


perſon, who ſhall be indifted or appealed for felonious 
taking any money, goods or chattels from the perſon of 
any other, privily without his knowledge, in any place 
whatſoever, 2nd thereupon found guilty by verdiCt of 12 
men, or ſhall confeſs the ſame upon his or their arraign- 
ment, or will not anſwer direQly to the fame, according 
to the laws of the realm, or ſhall ſtand wilfully, or of 
malice, or obſtinately mute, or challenge peremptorily 
above the number of twenty, or ſhall be upon ſuch in- 
dictment or appeal. outlawed, ſhall be admitced to his 
rgy» | | 

ON obs firſt of Ed. 6. cap. 12. and 2 & 3 Ed. 6, cap. 
33. Horſe ſtealers are excluded the benefit of their clergy, 
and by the latter of theſe ſtatutes it is enated, That all 
perſons feloniouſly taking or ſtealing any horte, gelding, or 
' mare, ſhall not be admitted to the privilege of the clergy, 
but ſhall be put from the ſame in like manner and form 
as though they had been indicted or appealed for felonious 
ſtealing of. two horſes, two geldings or two mares, of 
any other, and thereupon found guilty by verdiCt of twelve 
men, or conſeſſed the ſame upon their arraignment, or 
ſtand wilfully or of malice mute. 

_ By the 10& 11 V7. 3. cap. 23. All perſons, who 
by night or day ſhall in any ſhop, warehouſe, coach- 
houſe or ſtable, privately and feloniouſly ſteal any goods, 
wares or merchandizes of the value of 55. or more, though 
ſuch ſhop, &c. be not broke open, and though the owner or 
any other perſon be not in ſuch thop, &c. or that ſhall 
aſſiſt, hire, or command any perſon to commit ſuch ot- 
fence, being thereof conviCt, or attainted by verdciCt or 
confeſſion, or being indiCted thereof, ſhall ſtand mute, 
or challenge above twenty of the jury, ſhall be excluded 
from the benefit of the clergy. | in 
| And by the 12 Ann. cap. 7, it is enaQted, That every 
perſon who ſhall feloniouſly ſteal any money, goods or 
_ chattels, wares or merchandizes, of the value of 40 s. or 
more, being in a dwelling-houſe or outhouſe thereunto 
belonging, although ſuch houſe or outhouſe be not pr bog 
broken by ſuch offender, and although the owner of ſuc] 
goods, or any other perſon or perſons, be or be not in 
ſuch houſe or outhouſe, or ſhall aſſiſt or aid any perſon 
or perſons to commit any ſuch offence, being thereof 
convicted or attainted by verdiCt or confeſſion, or being 
indicted thereof ſhall ſtand mute, or ſhall peremptorily 
challenge above the riumber of twenty returned to be of 
the jury, ſhall be abſolutely debarred of and from the 
benefit of the clergy, W&c. provided, that nothing in this 
aCt ſhall extend to apprentices under the age of fifteen 
years who ſhall rob their maſters as aforeſaid. 

\ By the 22 Car. 2. cap. 5. it is enafted, That no per- 
ſon who ſhall be indiCted for feloniouſly cutting and taking, 
itealing or carrving away of any cloth or woollen manu- 
faftures from the rack or tenter in the night-time, and 
thereupon found guilty by the verdict of twelve men, or 
ſhall confeſs the ſame on arraignment, or will not anſwer 
direCtly to the ſame according to the law of the realm, or 
thall ſtand wilfully of malice mute, or challenge peremp- 
torily above the number of twenty, or ſhall be upon ſuch 
inditment outlawed, ſhall be 2dmitted to the benefit of 
the clergy ; and by the ſame aCt, to ſteal or imbezzle any 
of his Majeſty's fail-cloth, cordage, or any other of his 
ajeſy's naval ſtores, is excluded. the benefit of the 
clergy. | 


It is enafted by 4 Geo. 1. cap. 11. and 6 Geo. 1. cap. 


23. © That where any perſon or perſons ſhall be con- 
 victed of grand or petit larceny, or any felonious ſtealing 
or taking of money, goods or chattels, either from the 
perſon or in the houſe of any other, or in any other 
manner, and who by the law ſhall be intitled to the be- 
neht of the clergy, and liable only to the penalties of 
burning in the hand or whipping, (except perſons con- 
victed for receiving or buying ſtolen goods, knowin 
them to be ſtolen,) it ſhall and may be lawful for the 
court before whom they were convicted, or any. court, 
held at the ſame or any other place, with the like au- 
taority, if they think fit, inſtead of ordering any ſuch 


the peace, for the place where ſuch offenders 


AR 


offenders to be burnt in the hand, br whipt, to order atid 
direCt that ſuch offenders ſhall be ſent, as ſoon as conveni= 


ently may be, to fome of his Majeſty's colonies and plan- 


tations in America for the ſpace of ſeven years ; atid,that - 


court before whem they were convicted, or any. ſubſe. 


quent court, with like authority as the ſormer; ſhall woof 


power to convey, transfer, and make over ſuch offenders, 
by order of court, to the uſe of any perſon or perſons 


who ſhall conttaCQt for the performance of ſuch tranſpor- 


tation to him or them, and his and their aſſigns, for 
ſuch term of ſeven years ; and where any perſon ſhall 
be convifted for any crimes, for which. they ate excluded 
their clergy, and the King ſhall extend his mercy to 
them upon condition of tranſportation to any. part of 
America, and ſuch intention of mercy be fgnified by a 
principal ſecretary of ſtate, it ſhall be lawful. for any 
court. having proper authority to allow ſuch offenders 
the benefit of a pardon, to order and direct the like tranſ- 
portation to any perſon, who will contract ſor the per- 
formance thereof, 'of any ſuch offenders ; as alſo of any 
perſon convict of receiving or buying ſtolen goods, 
knowing them to be ſtolen, for the term of fourteen 
years, in caſe ſuch condition of tranſportation be general, 
or elle for ſuch other time as ſhall be made part of ſuch 
condition; and ſuch perſon ſo contraQting. and his aſ- 
ſigns, ſhall, have an intereſt in the ſervice of the ſaid gf- 
fenders for ſuch term of years ; and if any ſuch offender 
return into Great Britain or Ireland, beiore the end of 
his term, he ſhall be liable to be puniſhed as any perſon 
attainted of felony, without, the benefit of clergy, &c. 
provided that the King may pardon and diſpenſe with 
any ſuch tranſportation, and allow of the return of ſuch 
offender, paying his owner, at the time, ſuch ſum as 
ſhall be adjudged reaſonable by any two ſuſtices of the 
peace, where ſuch owner dwells, and where any ſuch 
offenders ſhall be tranſported, and ſhall haye ſerved their 
terms, ſuch ſervices ſhall bave the effeCt of a pardon, as 
for the crimes for which they were traniported.” 


And it is farther roageds, That every ſuch perſog | 


to whom any ſuch court ſhall,order any ſuch offenders to 


-be transferred or conveyed, ſhall, betore ſuch offenders 


ſhall be delivered to them, contraft with ſuch perſon a 
ſhall be appointed by ſuch court, and ſhall give ſufficient 
ſecurity, to the ſatisfaCtion, of ſuch « the tra 
porting ſuch offenders to ſome planjation in Americas. to 
be ordered by ſuch court, and the procuring an authen 
tick certificate from. the governor, or. chief cuſtom-houſe 
officer, of the place of the landing of ſuch offenders, &c. 
and their not returning by the wilful default of ſuch con« 
tractor,” ade de ads | 
And it is farther enaQted by the 6 G2, 1. cap. 23s 
© That the court may nominate two: or more anion X 
all be 
convicted, who ſhall have power to contract with any 
perſon or perſons for the performance of the tranſporta- 
tion of ſuch offenders, # to order ſuch and the like ſe- 
curity, as the ſaid former, aCt direCts, to, be taken by 
order of coutft, and to'cauſe ſuch felons to be deli 7 


: 


ivere 
to ſuch contraCtors ; which ſaid contrafts and ſecurity 
ſhall be certified by the ſaid juſtices. to the next court, 
held with like authority, to be filed, &c, 
And it is farther enacted, Ti 
about ſuch contraQts, &c. ſhall be borne by each county, 
&c. for which the court was held, and that the reſpeRive 
treaſurers ſhall pay. the ſame, and that all ſecurities for 
tranſportation ſhall be by bond in the name. of the 
clerk of the peace, &c. and the money recovered {hall be 
to the uſe of the reſpeRive counties. | | 
And it is farther enaCted, ** That the perſons ſo con». 
trating, &c. may carry ſuch offenders towards the fea- 
port, &c, and that if any perſon ſhall reſcue ſuch offen- 
ders, or aid them in making their eſcape, &c. they ſhall 
be deemed guilty of feloog without clergy and that if 
any felon ordered for tranſportation ſhall be afterwards at 
large within any part of Great-Britain, without ſome 
lawful cauſe, before the expiration of his term, and be 
lawfully convicted therevf, he ſhall ſuffer death without 
clergy, and be tried before juſtices of aſliſe, oyer and ter- 
miner, or gaol-delivery for the county where he ſhall b 
apprehended, &c. or from whence he was ordered to be 
tranſported, 


ſuch court, for. the tranſ- 


hat all charges, in or 


GG 
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ranſported, Ec. and that the clerk of aſſize, and clerk of 

the peace, where ſuch orders of tranſportation ſhall be 
made, ſhall, on requeſt of the proſecutor, &c. certiſy 
briefly a tranſcript, containing the tenour of every indiCt- 
ment, conviction and order of tranſportation, to the 
Juſtices of aſlize, &c. .which ſhall be ſufficient proof of 
ſuch conviction and order of tranſportation, See Clergy, 
Felony, 

Lardartum, The /arder, or place where tbe lard and 
- meat were kept. Tenentes de Pidington cartabunt ſalem 
domini de foro ubi emptus fuerit ad lardarium domini, 
Paroch. Antiquit. pag. 496, Whence larderarius Regis, 
the King's /arderer, or clerk of the kitchen. Cowell, 
edit. 1727. | 

Larding-money. In the manor of Bradford in com. 
Wilts, the tenants pay to their landlord a ſmall yearly rent 
by this name ; which is ſaid to be for liberty to feed their 
hogs with the maſt of the Lord's woods ; the fat of a hog 
being called /ard. This was called /ardarium in old 
charters, & decimam lardarii de Haga. Monaſt. 1 tom. 
321. And thoſe were called /ardarii, who were chief of 
the lardery, viz, Rogerum /ardararium ſuum. Eadmerus, 
lib. 3. Pag. 66. It ſeems to have been rather a commu- 
tation for ſome cuſtomary ſervice of carrying falt or meat 
to the Lord's /arder. Cowell, edit. 41727. 

Larons, Is the French word for thieves. In the ſta- 
tute for view of frank-pledge, made 18 Ed. 2. the four-. 
teenth article, to be given in charge at a leet, is of petty 
larons, as of geeſe, hens, &c. | 

Laftatinus, Is often mentioned in Wal/mgham, and. 
ſignifies aſſaſſins or murderers, Anno 1271. 

Laff, (Sax. Hle/tan, onerare, leſil, Fr.) Signifies a 
burden in general, and particularly a certain weight or 
meaſure. As a laf? of pitch, tar, or aſhes, contains four- 
teen barrels. 32 Hen. 8. cap. 14. A loft of hides or 
ſkins, twelve dozen. 1 Fac. cap. 23- Alz/tof cod fiſh, 
twelve barrels. 15 Car. 2. cap. 7. A loft of herrings 
contains twenty cades, or thouſand ; every thouſand, 
ten hundred; and every hundred ſix ſcore. A /a/? of 
cole-ſeed is ten quarters and a half; and the like of oats. 

A laſt of corn, or rape-ſeed, is ten quarters; in ſome 
_ parts of England, they reckon twenty-one quarters to a 
laft of corn. A lat of wood is twelve ſacks. A /aft of 
| leather is twenty dickers, and every dicker ten ſkins. 
Of unpacked herrings, eighteen barrels make a /a/t. A 
lafi of pilchards is ten thouſand. A laft of powder is 
twenty-four firkins, every firkin weighing a hundred 
pounds. Cowell, edit. 1927. 

Laſt alſo, in the marſhes of Ea/f? Kent, ſignifies a court 
held by twenty-four jurats, and ſummoned by the two 
bailiffs thereof, wherein they make orders, lay and levy 
taxes, impoſe penalties, &c for preſervation of the ſaid 
marſhes. See the Hiſt. of imbanking and draining, fol. 54. 

Laftage, Leſtage, and Lefting, (La/tagium, from the 
Sax. Laſl, 1. e. onus) A cuſtom exaQted in ſome fairs and 
markets to carry things bought where one will, (accord- 
ing to Ra/iall) Butin 21 Rich, 2. cap. 18. itis taken for 
the ballaſt or lading of a ſhip. Laſtage, ſays another 
author, is properly that cuſtom which is paid ſor wares 
ſold by the /a/?, as herrings, pitch, &c. Laſtage was alſo 
uſed for garbage, rubbiſh or ſuch like filth, as appears by 
Clauſ. 16 R. 2. dorſ. 11. Cowell, edit. 1727. 

Laftage and ballaftage, Regulated in the river Thames. 
G6 Geo. 2. ce. 29, Fo, 

Laſt heir, (Ultimus heres,) Is he to whom land comes 
_ by eſcheat for want of lawful heirs, that is, the Lord of 
whom they held in ſome caſes, but in others the King. 
Duippe Rex omnium heredum ultimus eft, uti occanus onn- 
um fluviorum receptaculum. Bra&t. lib. 7. cap. 17, 

Latera, Sides-men, companions, aſhſtants. Cowell, 
edit. 1727+ s 

Laterare, To lie ſideways, in oppoſition to lying end- 
ways. Cowell, edit, 1727, | 

Lath, or Leth, (1e/tum, leda) Sax. Izthe, Is great part 
of a county, ſometimes containing three or more hun- 
dreds or wapentakes ; as it is uſed in Kent, Suoque olim 


ſubaudiens magiſtratui quem ledgrevium appellabant. Et 


| . quod Anglict vocabant 3 vel 4 hundreda, 


LA. 


quod tt dicunt tribinge. Qued autem in irilinge definir; 
non poterat, ferebatur in ſcyram, 1. e. in curiam cnitatus : 
LL. Edw. Conf. cap. 35. Et fint quie't de ſclis comitaa 
tuum, leth, hundred, & auxiiiis vicce.mitum. Pat, 1 


H. 4. part. 8. m, 8. 


Lathzeve or Leidgreve, or Thaithingreve, An officer 
under the Saxon government, who had authority over the 
third part of the country, or three or more hundreds gr 
wapentakes: whoſe territory was thereupon called a tith. 
ing, otherwiſe a /eid4or letihen, in which manner the county 
of Kent is yet divided, and the rapes in Suſſex ſeem tg 
anſwer the ſame; and perhaps' the Ridings in Yor4hirg 
being now corrupt!y ſo called for tridins or tithings. Thoſe 
matters that could not be determined in the hundreq 
court, were thence brought to the thrithing, where all 
the principal men of three or more hundreds, being af. 
ſembled by the authority of the Lathreve, or Trithingreye, 
did debate and decide it; or if they cou'd not, did then 
ſend it up unto the county court to he there finally deter. 
mined. id. Spelman's ancient Government of England, 
Cowell, edit. 1727. {AE | 
Latimer, Is uſed by Sir Edward Ctke for an interpre. 
ter, 2 par. Inſt. fol. 515. It ſeems that the word is mif. 
taken, and ſhould be /atiner, becauſe heretofore he that 
underſtood Latin, which in the time of the Romans was 
the prevailing language, might be a good interpprter, 
Camden agrees, that it ſignifies a Frenchman or imerpre« 
ter, and ſays the word is uſed in an old inquiſition. Bri. 
tan. Pars 598, and may be derived or corrupted from the 
Fr. latinier, gs. d. latiner. Cowell, edit. 1727. 
Latin. Words which paſs under the name of Latin, 
are of four ſorts. 1. Good Latin allowed by g:rammz- 
rians. 2. Words ſignificant, and known to the ſages of 
the law, but not allowed by grammarians, 'nor having 
any countenance of Latin ; and theſe two ſorts are within 
36 Ed. 3.c. 15. 3. Falſe or incongruous Ln; this 
(hall abate an original writ, but not vitiate any judicial 
writ, count, pleading or judgment, (for in all fuch caſes 
falſe Latin ſhall be amended ;) a multo fortiori, it ſhall 
not avoid a grant or any deed, &c. And therefore falſe 
Latin nor falſe Engliſh will avoid a grant or other deed, 
when the intention of the parties appears. . 4» Inſenſible 
-©y*Igy Io Rep. 133. the ſecond-reſolution in Oſbornt's 
caſe. | 
Stat. 36 Ed. 3. cap. 15. enacts, "That all pleas which 
ſhall be pleaded in any court whatſoever within this realm, 
ſhall be pleaded, ſhewed, defended, anſwered, debated 
and adjudged in the Eng/;/h tongue, but entered and in- 
rolled in the Latin, Howbeit, the laws and cuſtoms of 
this realm, as alſo the term and proceſſes, ſhall be holden 
and kept as before this time hath been uſed. 
Reſolved, that this ſtatute as to the firſt branch was. 
introductive. of a new law, but as to the other branches 
they are declarative of the ancient ; for of ancient time, 
and before the Conqueſt, the original writs, and all the 
proceſs and proceedings upon them, were entered in La- 
tin; and infinite records before this time are extant en- 
tered in Latin, and yet for the better illuſtration of the 
truth, a deed in Engliſh, Latin, or Dutch, &c. may be 
entered either in a plea or ſpecial verdict. 10 Rep. 132- 
b. Mich, 11 Fac. B. R. Ofborne's caſe. | | 
Falſe Latin ſhall not quaſh an indiftment, nor abate 
any declaration ; for although the original writ ſhall abate 
for falſe Latin, yet judicial writs, or a fine ſhall not. 
be impeached for falſe Latin. See 5 Co. Rep. Long's 
caſe. But if the word be not Latin, nor a word allowed 
by the law, as vocabulum artis, (as every. art and ſcience 
hath its proper terms) but be inſenſible; and if it be in 
a material point, this makes the inditment inſuſhicient, 
as burglariter, murdrum, felonict, and the like, are terms 
of art well known in the law ; and therefore if theſe 
words, or the like, be miſtaken in an indi&ment, io 
that in a material place there is an inſenſible word, which 
is not Latin, nor any word known in the law, this will 
make the indictment vicious and inſufficient. - 5c 
Engliſh. | | 


Latinarius,' An interpreter of Latin, Godwinus Ac» 


- vocabant thri- 


'\hinga. Un quibuſdam vero provinciis, Anglict vocabant lxth, | 


pitrarius, Hugo Latinarius. OY. Latitat 
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Latitat, Is the name of a writ, whereby all men in 
-rional actions are ca!led original!y to the King's Bench. 
®. N B. fol. 78. And it hath the name, as ſuppoſing 
that the defendant doth lurk and lie hid; and therefore 
being ſerved with this writ, he muſt put in ſecurity for 
his appearance at the day, for Latitare eſt ſe malitioſe oc- 
_ qultare, animo fraudandi creditores ſuos agere walentes, But 
the true original of this writ was this: 1in ancient time, 
while the King's Bench was moveable, and followed the 
King's court, the cuſtom was, upon commencing a ſuit, 
to ſend forth a writ to the ſheriff of the county where the 
court lay, for the calling him in, and if the ſheriff re- 
turned, Non eft inventus in balliva mea, Wc, then was 
there a ſecond writ ſued forth, that had theſe words, 
Cum teflatum eft quad latitat, &c. and thereby the ſheriff 
commanded to attach him in another place where he may 
be found. Now when the tribunal of the King's Bench 
came to be ſettled at WY/e/tmin/ter, the formner courſe of 
writs was held for a long time, firſt ſending to the iheriff 
of +1Vidd eſex to ſummon the party, and if he could not 
be ſound there, then to apprehend him whereſoever ; but 
afterwards, vpon pretence of ealing the ſubjeQ, and ex- 
pediting juſtice, it was contrived to put both theſe writs 
irito one, and ſo to attach the party complained of, upon 
a ſappoſal or fiction, that he was not within the county 
of Middleſex, but lurking elſewhere; and that therefore 
he was to be apprehended in any place elſe, where he 
was preſumed to lie hid, by a writ direCted to the ſheriff 
of the county where he is ſuſpeQed to be. And by this 
writ a man being brought in, is committed to the marſhal 
of the.King's Bench, in whoſe cuſtody, when he is, he 
may be {ued upon an action in that court. Cowell, 

Latro, (Latrocinium,) He who had the ſole juriſdic- 
tion in a particular plice de latrone, It is mentioned in 
Leo. IV. 1. viz. Sciatis quod abbati Ailiſt ſocam, teloneum 
' & latronem habere concedo. So in Charta Hen. 1. apud 
Spelman, facam, *5 ſocam habere in totam terram ſuam & 
Jatrocinium. "This word in old charters is frequently 
 uled for the liberty of 4nfangtheef, or privilege of ad- 
judging and executing of thieves, * 

Latta, A lath. Cowell, edit. 1727, Cal as 

Lavatorium, A /aundry or place to waſh in. There 
was in cathedral churches commonly a /avatory in the 
porch or entrance, where the prieſts, and other officiating 
members were obliged to waſh their hands, before they 
proceeded to divine ſervice. Hence in the ſtatutes of the 
church of St. Paul in London, it was ordained Ut facri/ta 
lavatorium in veſtibulo per ſervientes frequenter mundari 
faciat, ——Liber Statut. Eccl, Paul. London. MS. fol. 
59. 6, But it was commonly an ewer, 

Laudare, 'To advile or rather to perſuade. Et lauda- 
tum, eff Regi quatenus conſuetudines juſlas non auferret. 
Leg. Edw. Cont. cap. 39. So in Geffery of Monmouth, 
lib. 1, cap. 6, Laudo tgitur ut ab eo filiam ſuam prims- 
genitam, pietatis duct noſtro conjugem, &c. Soin Hoveden, 
| pag. 729. Laus is taken for advice, viz. Rex Angliz aſ- 
/ignabat et in terra ſua ad laudem && confilium Regis Fran- 
iz, &c, Laudare is alſo to arbitrate. Knighton, pag. 


2527. And laudator ſignifies an arbitrator. Knighton, 
2526, 


ob 


Lavwum, An acbitrement or award, /alfing, þ. 60. 
Cowell, edit, 1927. | 
Louno, for Labina, Watry land, i» qua quis facile 
| Tabitur, Tt is mentioned in it 
372+ 1n aquis, labinis, & mariſeis ſaþiſ/ime periclitantur. 
Launcegans, (Mentioned in ſtat. 7 Rich. 2.-cap. 13.) 
A kind of offenſive weapans now diſuſcd, and prohibited 
by the ſaid ſtatute. | ouT- : | 
Lavec-bread, In Glamorganſtire and ſome other parts 
of }Y4les, they make a fort of tood of a ſea-plant, which 
leems to be the oyſter-green, or ſea liverwort, This they 
call Laver bread. Near St. David's they call it Lhavan 
or Lhawnan, which I think they interpret black butter. 
Laurels, Thoſe pieces of gold which were coined in 
the year 1619, with the King's head /aureated, were 
thence commonly called Laurels, the twenty ſhilling 
piece marked with xx, the ten ſhilling piece with x, the 


ire ſhilling piece with v, Comdeni Aunal. Fac. 1, MS. 
Cowell, edit. 1727. Link, 


Vor, Il, R | LOI. | 


onaſt, Angl. 2. tom. pag. 
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by Brafon thus defined ; Lex eft ſanfiio jufla, jubens ho- 
neſta & prohibens contraria : and the divine ſchoolman 
ſays, Lex humana eft quoddam diftamen rationis, quo diti- 
guntur humani atius. This in our land hatiy been variable, 
Firſt, Motmutius's laws, tranſlated out of the Brit: 
tongue into Latin by Gildas, of which we find no obſcure 
remnants in our /aws now in uſe. See Mag. Chart. cap. 
i & 14. Secondly, Merchenlage, mentioned in Camd. 
Brit. pog. 94. and Polyd. in Hift. Ang. lib. 5, Thirdly, 
WWe/l-Saxon-lage. And fourthly, Danelage, The laws 
called Merchenlage, or Mercian laws, were compoſed by 
Martia, Queen of the Britens; and from her there was 
a province called Provincia Merctoram. Many laws were 
publiſhed by Ethelred King of Kent, by King [na and 


ing reviſed all the /aws of his predeceſlors, retained thoſe 
which were moſt uſeful, and aboliſhed thuſe which were 
not, ſo that he was called Anglicarum legum conditir 3 and 
theſe laws were called J//znelaga. But this kingdom 
being aſterwards ſubdued by the Danes, they introduced 
another /aw called Danelag, by which their people were 
governed; and they being afterwards deſtroyed, Etward 
the Confeſſor, out of the former laws, compoſed that 
which we now call the Common law ; and therefore he is 
called by our hiſtorians Anglicarum legum re/litutor. Thele 
laws were only general cuſtoms obſeryed through the na- 
tion, which for that reaſon were called Common; and 
likewiſe becauſe Leges omnibus in commune reddidit, to be 
obſerved by all, with ſuch amendments as were made by 
his father. Cowell, edit. 1727. wp 

Ililliam the Firſt, did not enatt many new /aws, but 
confirmed' the old, viz. St. Edward's laws ; and abrogat- 
ed none which concerned any compoſition or mulCcts of 
delinquents. Cowell, edit. 1727. 

At preſent the /aw of England is divided into three parts, 
I. The Common Law, which is the moſt ancient and gene- 
ral /aw of the realm. 2. Statutes, or ads of parliament. 
And 3. Particular cuſtoms. I ſay particular ; for if it be 
the general cuſtom of the realm, it is part of the Common 
Law. Co. on Lit. fol. 15 b. LZqw hath an eſpecial fig- 
nification alſo, wherein it is taken for that which is 
lawful with us, and not elſewhere: as tenant by the 
courteſy of England. 13 Ed. 1.3. And again, to wage 


BraCton, lib. 3. tra 4. cap. 37. When aa attion of 
debt is brought againſt one, upon ſecret agreement or con=- 
traCt, as in an action of detinue for goods, money or 
chattels, lent or left with the defendant, the defendant 


ſons with bim, that he detains not the goods, or owes 
nothing to the plaintiff, in manner and form as he hath 
declared ; which is intended by /aw to be only in caſe of 
the plaintiff's want of evidence, and when he cannot 


wages his law, he ſhall bring with him ſo many of his 
neighbours as the court ſhall aſſign, (Sir £dward Cie 


conſcicnces-he hath ſworn truly. And this'/aw was uſed 
in aCtions of debt, without ſpecialty: as alſo where a 
man coming to court after ſuch a time, as his tenements, 
for default, are ſeiſed into the King's hands, will deny 
himſelf to have been ſummoned. Glanvill, lib. 1. cop. 


Normandy, as appeareth by the Grand Cuflumary, cap. 85. 
But Co#e, in his 4 Rep. fol. 95. Slade's caſe, ſays, it ſprings 
originally from the zudicial law of God, alleging for it 
the twenty-ſecond chapter of Exodus, verſe 79. The 
Feudiſis call them that come to purge the defendants, Sa- 
cramentales, lib. Feud. tit. 4. ſe. 3. & tit. 10. & 26. 
And the Civilians call them purgatores. Spelman ſays, 
Legem vadiare eſt cautionem dare de perimplends legis exi= 
gentiam in re litigata, ut de preſiando ſacramento ad indittam 
diem cum indifto conſacramentalium ſeu conjuratorum numero. 
And this was a cuſtom anciently uſed among the Egypti- 
ans, as Boemus in his treatiſe De Moribus Gentium intorms 
us. Anciently laga was uſed as Latin for law, as Lagam 


me Edwardi vobis reddo, &c. Magna Charta, Hen. 1. 
I 1 


4 Y are 


| Law, (Lex,) In the general ſignification is plain, and 


Offa : but Alfred, who ſubdued the whole kingdom, hav-_ 


law, vadiare legem, and to make or do law, facere legem. 
may wage his law, if he will, that is, ſwear certain per- | 


prove his ſurmiſe by any deed or open att. When one © 


fays eleven,) to ſwear with him, that they think in their 


9 & 12. MKitchin, fol. 194, This is borrowed from 


ich. 3 cap. 2. 31 H. 6. cap. 6. Our Common laws 


—_— 


CA. 


are properly and aptly termed Leges Anglie, becaufe 
they are appropriated to this kingdom of England, 
and have no dependance upon any foreign /aw what- 
foever. Co. Tn/t. 2 par. c. 9. Theſe are the birth- 


righty: and the moſt ancient and beſt inheritance the ſub-. 


jects have. Cv. on Lit. lib, 2. cap. 12. ſef?. 213. and in 
his Preface to the oe Report. All books written in the 
law are either hiſtorical, as the Year Books ; Explanatory, 
2s Staundford's Treatiſe of the Prerogative : Miſcellaneous, as 
the Abridgments; or Monelogical, being of one certain 
ſubject, as Staundford's Pleas of the Crown, Lambard's 
Fuſtice of Peace, See Fulbeck's Parallels, cap. 3. Cowell. 
edit. 1727. | 
Law of arms, (Lex armorum,) Is that which gives 
precepts how rightly to proclaim war, to make and ob- 
 ferve leagues, to afſault the enemy, and to puniſh offen- 
ders in the camp. Cowell, edit. 1727. | | 
Law-d8r, (Lagedayam) Is otherwiſe called view of 
Jrank pledge, or court-leet. In ſtat. 1. Edw. 1. cap. 4. 
it 1s uſed tor the county-court. ft gued terre corum im- 
| perpetuum quiete fint de ſeftis comitatuum & hundredorum 
neftrorum, de viſa franci-plegii & lawdayorum, de turno & 
auxilio vicecomitum, &c, Charta 39 Hen. 3. m. 5. Una 
cum omnibus ſeftis Jagedayorum. x. ſcripter*'. This lawwday 
or lage day, was properly any day in open court, and 
commonly uſed for the more ſolemn courts of a county 
or hundred. Cvrwell, edit. 1927. | 
Lawing of dogs. Maſtifs muſt be /awed every 


three years, Cramp. Tarif. ol. 163. that is, three claws| 


of the ſore-foot ſhall be cut off by the ſkin. Char, Fo- 


re/ie, cap. 6. or the ball of the fore-foot cut out. See] 


ETpeditaic and Preliota, | 
Lawtleſz caurt, on King's Hill, at Rachford, in Eſſex, 
on HYeaneſday morning, next after Michaelmas-day, at cock- 
crowing, is held a ceurt, vulgarly called, T he lawleſs court. 
They whiſper, and have no candle, nor any pen or ink, 
but a coal, and he that owes ſuit or fervice, and appears 
not, forfeits double the rent every hour he is miſſing. 
This court belongs to the honour of Ralegh, and is de- 
nominated /arwleſs, becauſe held at unlawful or lawleſs 
hours. This court is mentioned in Cam. Britan. though 
imperſeAly, who ſays, T his ſervile attendance was impol- 
ed on the tenants, for conſpiring at the like unſeafonable 
time to raiſe a commotion. Fol. 441. Cowell, ed. 1727. 


Law!eſs man, (Sax. Laugheleſs man, exlex) Is other-|. 


wiſe called an outlaw. Pro exlege tenebitur, cum principi 
nen obediat nec legi, & tunc utlagabitur ficut ille qui eff ex- 
tra legem, fic ut laugheleſs man. Bra@on, lib. 3. de Co- 
7o%Q, Cap. IT, | | | 
Law of marque, (mentioned in flat. 27 Fd. 3. 
flat. 2. cap. 17.) From the German word march, i. e. 
limes, a bound or limit ; becauſe they that are driven to 
make uſe of this law, do take the ſhipping or goods of 
that people of whom they have received wrong and can- 
nat get ordinary Juitice, when they can take them with- 
in their own bounds or precincts. Czruell, edit 1727. 
See Oigpriijals. Zn | | 
Law-merchant, (Lex Mercatoria,) Is become a part 
of the laws of this realm 3 for if there be two joint- 
merchants of wares, and one of them dies, his executor 
ſhall have the moiety ; which 1s not ſo in the caſe of 
others. not merchants.. Co. on Lit. fol. 182. Stat, 13. 
Ed. 1. flat. 3. and 27, Ed. 3. cap. 8. Charta Mercatoria, 
31 E4. 1.-m. 4. grants this perpetual privilege to mer- 
chants coming into this realm : Yuod omnes ballivi, mi- 
ziftri feriarum, cavitatum, burgorum & willarum merca- 
toriarum mecrcatoribus anted:&7rs comparentibus coram eis 
celerem juſliciam facient de die in diem fine dilatione, ſe- 
cundum legern mercatoriam, de unwverſis & ſirgulis que 
per eandem lege poterunt terminari. 
Law-proceed:ngs.. See Englilf, Proceſe.. 
Law ſpiritual, (Lex ſpiritualis,) Is the Ecclefiaſiical 
Law, allowed by the laws of this realm, which is not 
224inſt the Common Law, (whereof the King's prerogative 
is a principal part) nor againſt the ſtatutes and cuſtoms of 
the realm. And regularly, according to ſuch Ecclefiaflical 
Laws, the ordinary and other eccleſiaſtical judges do pro- 
ceed in cauſes within their cognizance. Coke on Lit. 


344, This was called Law Chri/tian, and the eccleſi- 


: him, for with-holding thereof ;. and as 


= 
aſtical court, wherein this law was adminifte 
called Curia Chri/lianitatis; and the rural « 
was judge or preſident of the court within þ 
ſtrict, was called Decanus Chriftianitatis : 
ſition to this law, the Common Law wa 
aiata, Terrena, &c, + _. | 

Law of the ftaple, (Mentioned in ftat. 27 Faw 
'/lat. 2. cap. 22.) Is the ſame with law-mecchant, 
4 Infl. fol. 2375, 238. and Staplc. | 

Lawyer, (Legi/la, l-giſperitus, juriſperitus ; called by 
the Saxons Lehman,) Is a counſellor, or one learned 7, 
the law. See Attorney, Counſeilor. 

Lazzi, Of a ſervile condition, The Sax-ns divided 
the people into three ranks : the firſt were called F;;. 
linghi, which are now the nobility ; the next were calle 
Frilingi, which are now the gentry ; ſor filing amongſt 
the Saxons was he that was born a ſreeman, or of parentz 
which were not ſubject to any ſervitude ; the laſt were 
called Lazzri, and thoſe were born to labour ; they were 
of more ſervile condition than our ſervants, becauſe they 
could not depart from their ſervice without the leave 6 
the lord: they were fixed to the land where they were 
born, and were in nature of flaves. And from here 
we derive the word /azy. Nithardus, lib. 4. De Saxcniby, 
Cowell, edit. 1727. | 

Lea of yarn, (Mentioned in ſtat. 22 & 23 Car, 2, 
cap. 8.) Every lea of yarn at Kidderminſter ſhall contain 
200 threads, reejed on a reel four yards about. 

Leap, Is a pure Sax9n word, for that which we now 
call a ſeed lecp; and /eap-fulne is a ſeed-leap full of corn, 

Leap-pear. See Biſſextile. Me | 

Leaſe, (Dimiſſin, from the French laifſer, permitters,) 
Is a demiſe or letting of lands or tenements, right of 
common, rent, or any hereditament unto another for 
term of years or life, for a rent reſerved : and a leeſe is 
either written, called a leaſe by indenture, or a leaſe-par:!. 
The party that letteth this /za/e 18 called the /e//cr, ani 
the party to whom it is let is the /z/ee: and a leaſe hath 
in it ſix points, 1. Words ſuffcient to import a demiſe, 
2. A leflee named. J. A commencement from a day 
certain. 4. A term of years. 5. A determination, 
6. A reſervation of rent. Co. lib. 6. fol. 55. Knigl!'; 
caſe. Co. on Lit. li5. 1, cap. 7+ ſet, 56. Co. 5 Rep. 
Caſe of Leaſes. | | 

A leaſe for years is eſteemed in law a middle kind cf 
intereſt between an eſtate for life -and a tenancy at will, 
for thoſe who held large diſthEts and trafts of lands, 
being unacquainted with the arts of huſbandry and tillage, 


can, Who 
18 OWn dis 
$ called Lex Bun 


NT 


| found it their intereſt to leaſe out their demeſnes, which, 


for want of care and cultivation, lay waſte, and afforded 
them little or no profit; and this way of letting for 
years was thought beſt to anſwer the deſign and intentions 
of the lord, as well as the expectations of the tenant; 
and if they had Jet them for life, this had given the- 
tenants too great a power over the lord, becauſe then they 
would have a property in the freehold, and by ſuffering 
diffeifins, or feipned recoveries to be had againſt themſcives, 
might have ſhaken or endangered the inheritance of the 
owner; and on the other fide, if they had leaſed ther 
land only at will, ſew would have been willing to beltos 
any great pains or induſtry upon ſo precarious a poſlel- 
fon, which the arbitrary will and pleaſure of a pecviſh 
lord might bave defeated. Spelm. Rem. 2. | 
Originally leaſes for years were but of little regard, 
the tenant having only atile, not direfum dominium, and 
was ſaid tenere nomine aliens; and as he had only the 
perception of the profits, whoever recovered the ſrechold 
reduced likewiſe the poſſeſſion, whether ſuch recovery were 
true or feignedz and the lefſee had no other remedy bu! 
an aCtion of covenant againſt the leffor ; and this, at lealt, 
was thought a juſt conſtruQtion, that he who had diveſted 
himſelf of the profits of the Jands for a time, by giving 
them to another, ſhould be obliged. to maintain that gilt, 
or be liable to make fatisfaftion if he did not ; and this 
was the more reaſonable, becauſe the leflce was equally 
bound to anſwer and make good the rent during the 
term; and if he did not, the law allowed the leflor to 
' maintain an aftion of covenant, as well as of debt againſt 
they made this 
conſtruc» 


my 


LEA: 


conſtruftion for the leſſor upon the words yielding and | 
» which were no expreſs covenant in themſelves, | 


pu gy fo reaſonable they ſhould make the like conſtruc- 


tion for the leſſee, upon the word drimi/it, which in itſelf 
no more imported an expreſs covenant on his part; but 
by making this conſtruction mutual, they did Juſtice to 
both, and by making of it at all, they plainly ſhewed 
their opinions of the leaſe to be no other than a contract 
or agreement between the parties, and not ſuch an a&t as 
transferred any property to the leflee; and this is one 
reaſon why leaſes for years are conſidered as chattels, and 
go to executors, 3 Bacs Abr. 296. 

© Another reaſon was, becauſe at firſt the leaſes were 
made but for a ſmall number of years, (for my Lord 
Cite tells us, that by the _ancient law of Zngland, no 
man could have made a leaſe for above forty years at the 
moſt,) and the reafon thereof ſeems to be, becauſe they 
were only made to ſerve the occaſions and exigencies of 
the lord, in cultivating and improving his demeſnes, not 
to borrow money on, or raiſe portions for his daughters, 
or ſuch other uſes as are now made thereof ; therefore 
there was no need to extend them to any great length of 
time, ſince they might be -renewed as often as occaſion 
| required z beſides, the lefſees, if they were evicted, being 
only to recover damages, it would have been fruitleſs to 
prolong leaſes for the term of 1000 years, when the per- 
ſons who were to poſſeſs under ſuch leaſes had no remedy 
for their damages but by recourſe to the repreſentatives of 
the original leflor. Co. Lit. 45. b. Mirror 164, 293. 
I Vent. 53 EAI ITITT: 

Alſo another reaſon might be, becauſe the leaſes for 
years were under the power of the freeholder to deſtroy by 
a recovery, for the perſon coming in by the recovery, was 
ſuppoſed to come in by title paramount, and ſo was not 
bound or obliged by them, and by conſequence few would 
be willing to take leaſes for any long term, which they 
might ſo eafily be defeated of. 3 Bac. Abr. 296. 

But though in the reign of HZ. 7. it was reſolved, that 
the leſſees ſhould not onfy recover damages as a recom- 
pence for the poſſeſſion loſt, but ſhould alſo recover the 
poſſeſſion itſelf, and the ſtatute 21 Z. 8. c. 15. gives the 
termor power to falſify all manner of recoveries had : 
- againſt the tenant of the freebold, upon feigued and untrue 
titles; from whence men began to limit long leaſes, be- 

' cauſe by ſuch purchaſes they eſcaped the wardſhip, relief, | 
* andother burthens that were annexed to the ancient te- 
' ures, yet no alteration was made in the ſucceſhon to | 

them, the law having been formerly ſettled as to that 
point ; and if they bad not carried the ſucceſſion in the 
- manner they formerly did, they had loſt the end of ſuch 
limitation. Bro. tit. Leaſes 226. F. N. B. 198, 220. 
Vaugh. 127. 4 Co. 80. 1 Lev. 46. 2 Med. 18. 
And though at this day terms for years are multiplied to 
a much longer duration than they were formerly, and 
there is now ample remedy to recover the term itſelf, yet 
the ſucceſhon continues the ſame ; for beſides the reaſons 
already given, it would'be inconvenient to have had one. 
rul> of property for ſhort terms, and another for thoſe 
that were longer, being all of the ſame nature, and till 
no more than leaſes for years ; beſides, the difkculty of 
hxing the juſt bounds to any preciſe determinate number 
of years, ſince: one or two years, more or leſs, would 
have made very little difference in reaſon, were the 
bounds affixed to leaſes of never ſo long a continuance, 
and long or ſhort are only terms of compariſon ; as a 
leaſe for forty years is long with reſpeCt to one of eight or 
ten years, and yet ſhort with reſpe&t to another of a 
hundred years; therefore that there might be an unifor- 
mity in the Jaw, all leaſes for years are held to be of leſs 
value tian eſtates for life, as being originally of much 
 thorter duration, and alſo becauſe they were under the 
power of the tenant of the freehold to deſtroy, and-there- 
fore are conſidered only as chattels, and cait upon the 
executors, 3 Bac. Abr. 297. 


1. Of what things leaſes may be made for years. | 


2. Things neceſſarily required in every gord leaſe; and 
Seatutes concerning leaſes, _, S | 


9 


% 
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r. Of what things leaſes may be made for years, 

After ſuch time as leaſes for years began to be looked 
upon as fixt and permanent intereſts, and that the leſfiees 
were ſufhciently provided to defend themſelves, and their 
poſſeſſions againſt the afts and incroachments as well of 
the leſſor as of ſtrangers, men found it theit intereſt to 
improve and encourage this fort of property, and there- 
fore extended it to all fortsof intereſts and poſſeſhons what- 
ſoever, being led thereto by that known rule, that what= 
ſoever may be granted or parted with for ever, may be 
granted or parted with for a time; and therefore not 
only lands and houſes have been let for years, but alſo 
goods and chatteis, though the intereſt of the leflee therein 
differs from the intereſt he hath in lands or hovies fo lett 
for years : for if one leaſe for years a ſtock of live cattle; 
ſuch leaſe is good, and the Jefſee bath only the uſe and 
profits of them during the term ;z but yet the leflor hath - 
not any reverſion in them to grant over to another, either 
during the term or after, till the leflee hath re-delivered 
them to him, as he would have of lands in caſe of ſuch leaſe 
for years, , for the leffor hath only a poſſibility of property 


in caſe they all outlive the term; ſor if any of them die 


during the term, the leflor cannot have them again after 
the term z and during the term he hath nothing to do 
with them, as conſequently of ſuch as dic, the property 
reſts abſolutely in the leſſee ; ſo whether they live or diez 
yet all the ycung ones coming of them, as lambs, calves, 
Sc, belong as abſolutely to the lefſee as profits ariſing and 
ſevered from the principal, fince otherwiſe the l-ffee 
would pay his rent tor nothing ; and therefore this differs 


from a leaſe of other dead goods and chattels; for there 


if any thing be added for the repairing, mending or im- 
proving thereof, the lefior ſhall have the-improvement 
and additions, together with the principal, after the leaſe 
ended, becauſe they cannot be ſevered without deſtroying 
or ſpoiling the principal; neither is the ſucceſhon of 
young ones, in caſe any of the old ones die, to be re- 
{embled to any,corporation aggregate, whereof when any 
die, thoſe that fucceed ſhall be ſaid part of the ſame cor- 
poration ; for the corporation, in its public - capacity, 
never dies ; but this being a leaſe of ſuch and ſuch indi- 
vidual cattle, when any of them die, the poſſibility of 
reverting property, which was left in the leflor, is deter- 
mined and at an end ; but the leffce in ſuch caſe cannot. 
kill, deſtroy, ſell or give them away, during the term, 
without being ſubject to an aCtion of treſpaſs, as it ſhould 
ſeem; but in caſe of a leaſe of a houſe, together with 
goods, it is uſual to make a ſchedule thereof, and affix 
it to the leaſe, and to have a covenant from the leſſee to 
re-deliver them at the end of the term, and without ſuck 
covenant the lefſor would have no other remedy but tro- 
ver or detinue for them after the leaſe ended. 4 Bac, 
Abr., 300. Godb. 112. | Leon. 42. Owen 139, 5 Cos 
16, 17. Dyer 56. a. 110. a. 212. b, Bro. tit. Leaſes 23. 
2 Bulſ. 7. Lit. jet. 51. Co. Lit. 57. a. | 
If one hath a corody for life, he may let it to another, 
or to the grantor himſelf; ſo may the grantee of houſe- 
bote, or hay-bote ; but in caſe ſuch leaſe be to the leffor 
himſelf, rendering rent he can only have them by way 
of retainer, being to ariſe out of his own proviſion, or 
his own land. Bro. tit. Leaſes 40. | 
But as to lands, or other things of inheritance, as they 
may be granted or departed with for ever, ſo they may 
for a time, and conſequently may be leaſed for years in 
all caſes where no inconvenience or injury to the public 


is like to enſue; for then mens private interelt mult give 


way to the public ; and what might otherwiſe in its own 
nature be good and allowable, muſt upon that account 
be diſallowed and ftand condemned ; wherefore it having 
been ſettled, that all leafes for years were but chattels, 
and as ſuch ſhould go to executors or adminiſtrators; the 
firſt caſe wherein we find an objection to a leaſe for 
| years is, that of the office of marſhal of the King's pri- 
ſon, for that being an office of great truit, concerning the 


| a&miniſtration of Jultice in the keeping, of priſoners, if it 


ſhould be granted for years, might be injurious to the 
public, by being in ſuſpenſe til] probate of the will or 
adminiſtration taken out ; and it the officer ſhould die 

wh indebted 


_—_ 
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indebted, fo that- none would prove his will, or take out i One Mrs. Demis was found by office: to be an igjos 


adminiſtration, then there would be no officer at all, and 

executors or adminiſtrators would be in by aCt of law, 

_ - without allowance of the court ; alſo it might be a quet- 

tion, if ſuch office ſhould not be forfeited by outlawry, or 
be aflets in the executors hands ; and many other incon- 
veniencies would follow, if ſuch grant for years were 
allowed ; for the ſame reaſon it was held likewiſe, that 
the offices of Cu/tos Brevium, chirographer, clerk of the 
pipe of the King's ſilver, or of the crown, remembrancer 
or chamberlain of the Exchequer, prothonotaries, and 
other officers in the ſeveral courts of juſtice, cannot be ; 
granted for years; and though the offices of ſheriff and 
coroner were granted for years, till reſtrained by 14 Ed. 

3.c. 7, it was never debated what inconveniences might 
enſue by allowing thereof 3 and theſe reaſons held equally 

good and againſt granting the office of warden of the fleet, 

or any other gaolerſhip. Hard. 357. 9g Co. 97. 1 Kol. 

Abr, 847. 2 Rol. Abr. 153%. Cro. Car. 587. 1 Fon. 

563. Hob. 153. 3 Med. 145. | 

And although it hath been reſolved, that the office of 
the marſhal of the King's Bench priſon cannot be granted 
for years, yet it hath been held, that a leaſe thereof for 
years during the life of the grantee is good ; for hereby 
the danger of the office's going to executors 1s avoided, 
which the book ſays is the ſole reaſon why the office 1s not 
abſolutely granted for years. 6 Med. 57. See Warlhal 
Of the tiiag's Bench, : 

Alſo it appears that the dean and chapter of J/e/t- 
min/ter made a leaſe for years of the Gatehouſe priſon, and 
the leſſee had committed ſeveral offences which amount- 
ed [to a forfeiture, for which the office was ſeiſed, but 
no objection made to. its beivg left for years. Raym. 216, 
2 Lev, 71. - 3 Reb 32+: 

But ſuch offices as do not concern the adminiſtration 
of juſtice, but only require ſkill and diligence, may be 
granted for years; becauſe they may be executed- by de- 
puty, without any inconvenience to the publick : there- 
fore where a grant for years was made of the office of 
garbler of ſpices in London, it was adjudged to be a good 
grant, 07 at leaſt a good appointment for years, within 
the intent of the ſtatute 1 Fac. }. cap. 19. Hard 46, 

The office of printer was granted for years. 6 Car. 1. 
and held a good grant, being but an employment : ſo the 
office of poſtimalter was granted to the Lord Stanhope for 
ycars, and held good. Hard. 352. 

'The office of regiſter of policies of aſſurance in London 
concerning merchants was granted by the King ſor years, 
and adjudged to be a good grant; becauſe it did not con- 
cern the adminiſtration of juſtice in any court, but re- 
quired only the {kill of writing after a copy.: ſo the of- 
fice of making and ſealing ſubpe&nas was granted for years, 
and allowed to be good ; and there ſeveral precedents are 
cited of offices granted for years; as, firſt, offices in 
which the ſafety of the realm was concerned, as the office 
of the warden of a haven or port by ZZ. 6. of gun- 
powder, 1 C. 1. of making gun-powder by Car. 2. 
alfo offices concerning the trade of the realm have been 
granted for years; as 3 7. 7. of the exchange of 
money ; 18 H. 8. of gager; 17 Rich. 2. aulnager, tho' 
a ſeal belongs to it, with which the officer is intruſted ; 
of the letter-office, 3 Car. 1. alſo offices in courts of 
juſtice have been granted for years ; as. the ofhce of ſur- 
veyor of the green wax, of the {ixpenny writs in Chan- 
cery and /ubpenas, of comptroller and cuſtomer, and of 


| 


making proceſles in C. B. all theſe, and ſeveral others, | _ 


. have been granted for years ; but no diſpute having been 
| made of the validity of them, how far ſome of them 
would hold at this day, may be a queſtion, Hard. 351. 
354» 357» Dyer 303. Hb. 146. 3 Keb. 80. 
ut where one made a grant for years of the ſteward- 
ſhip of a court-leet and ceurt-baron, this was held void 
as to the court-leet being a judicial ofhice, but good as to 
'the court-baron, being only miniſterial, and the ſuitors 
judges thereof ; but the grant appearing afterwards to be 
for years, determinable upon the death of the leſſee, it 
was held good for both, becauſe there was no danger of 


' the King, and therefore not grantable to executors or ad. 


and might have diſpoſed of the profits to his own uſe, or 


| though it was otherwiſe in cale of a lunatick, and that 


| batliwicks, hundreds, or wapentakes ; which proves that 


ing the abſolute intereſt and ownerfhip therein. 


ts coming to executors or adminiſtrators, 2 Lev. 245. 
2 Tons 120, 


4 
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a nativitate ; the King grants the cuſtody of the body ang 
eſtate to Sir Al:xander Frazier, his executors and admi. 
niſtrators, during the idiocy ; Sir Alexander dies, ang 
then the King grants the cuſtody to Mr. Prodgers; ang 
whether he or the executors of Sir" Alexander had the 
better title, was the queſtion ; it was ſaid to be a truſt in 


miniſtrators, and that if the grantee die inteſtate, there 
would be none to take care of the idiot. On the other 
ſide it was faid, he had not only a truſt, but an intereſt, 


grant them over as he thought fit, in caſe of an idict, 


it being a chattel, ſhould naturaliy go to executors; and 
to this opinion my Lord Chancellor inclined, but direc. 
ted the validity of the patent to be tried at law; and in 
B. R. the grant to Sir Alexander was held good ; for the 
King. had the ſame intereſt in an idiot that he had in his 
ward, which always went to the executor of his grantee, 
tho” it was otherwiſe in the caſe of a lunatick. 2 Chan, 
Ca. 70. 1 Vern. 9, 137. 3 Med. 43+ $ 

The office of park-keeper was granted for years, and 
no objection made to it; for this does not concern the ad.. 
miniſtration of juſtice, but only requires deligence and 
care. 2 Rol., Rep. 274. Godbe 413. | 

Dignities or honours cannot be granted for years, as 
to be ear], duke, baron, &c. becauſe then they mult go 
tothe executors or adminiſtrators, whilft the eſtate thas 
ſhould ſupport them would go to the heir, and fo intro- 
duce confuſion and abfurdity. Co. Lit. 16. b. g Ce. 97,6. 

By 23 H. 6. cap. 10, it is provided, that nc ſheriff 
ſhall let to farm in any manner his county, nor any of his 


before this ſtatute it was not unuſual to let them to farm, 

By the 12 Car. 2 cap. 23. feft. 27, The Lord Trea- 
ſurer or Commiſſioners of the Treaſury for the time bc- 
ing, have power to let to farm all or any the rates ©: 
duties of exciſe upon beer, ale, cyder and other lique:: 
therein mentioned, ſo as the ſame exceed not the tcrin 
of three years; without which clauſe the Treaſurer, ov: 
Commiſhoners of the Treaſury, could not have made 
ſuch leaſe, though perhaps the King himfelf might, hay- 


By the 12 Car. 2. cap. 25. ſef?. 3. Power is given to 
the King's agents for granting of, wine licences to any 
perſon ,or perſons for any timeSor term not exceeding 
twenty-one years, if ſuch perſon or perſons ſhall ſo long 
live, upon ſuch rent as ſhall be agreed on, to be paid 
half-yearly ; and ſuch licence not to be granted to any 
but thoſe who perſonally uſe the trade by ſelling by re- 
tail, or to the landlord of ſuch houſe ; nor ſhall the ſame 
be aflignable, or of any benefit but only to the ficſt taker. 

By the 12 Car. 2. c. 25. /. x6. it is provided, that his 
Majeſty, his heirs and ſucceſſors, may grant the office cf 
Poſt- Maſter General, with all profits, fees, &c. to any 
perſon'or perſons for life, or term of years, not exceed+ 
ing twenty-one years, under ſuch-rents and covenants as 
ſhall be thought beſt for the good of the kingdom. 

By the 22 & 23 Car. 2. cap. 14. ſet. 6. Power was 
given to the maſter and chaplains of the Savvy, to encou- 
rage the rebuilding thereof, to demiſe any of the lodg- 
ings for any term not exceeding forty years, under ſuci 
rents as they could procure, without renewing. 


2. Things neceſſarily 
Matutes concerning leaſes, © | 
Regularly theſe things muſt concur to the making of 
every good leaſe: 1ſt, There muſt be a teflor, (as 
in other grants) and he muſt be a perſon able, and not 
reſtrained to make a leaſe, 2dly, There muit be a leſſee, 
and he mult be capable of the thing demiſed, and not 
diſabled to receive it, 3dly, There muſt be a thing de- 
miſed, and ſuch a thing as is- demiſable, gthly, If the 
thing demiſable be not grantable without a deed, or the 
party demiſing not able to grant without a deed, the leaſe 
mult be made by deed ; 'and if ſo, then there mult be 2 
ſufficient deſcription or ſetting forth of the perſon of the 
leflor, leſſee, and the thing leaſed, and all neceflary cir- 
| _ cumſlltances, 


required in every goed leaſe ; and 
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as ſealing, delivery, &c. required in other 
w— be obſerved. Sthly, If it be a leaſe for 
ears it muſt have a certain commencement, at leaſt 
when it comes to take effeCt in intereſt or poſſeſſion, ane 
a certain determination either by an expreſs enumeration 
of years, Or by reference to a certainty that is expreſſed, 
or by reducing it to a certainty upori ſome contingency 
receding by matter ex po? facto, and then the contin- 
Hai muſt happen before the death of the leſſor or leſſee. 
Ebly, There muſt be all needful ceremonies, a livery of 
ſcifin, attornment, and the like, in caſes where they are 
requiſite. 7thly, There muſt be an acceptance of the 
thing demiſed, and of the eſtate by the leflce;z but whe- 
ther any rent be reſerved upon a leaſe for life, years, or at 
will, or not, it is not material, ence only in the caſes 
- of leaſes made. by tenant in tail, huſband and wife, and 
eccleſiaſtical perſons. 1 Wood's Convey, 683. 
Stat. 32 Hen, 8. cap. 28. ſett. 1. All leaſes made of 
any manors, lands, &c. by writing indented for term of. 
ears or life by any perſon of full age, having an eſtate 
of inheritance either in fee-ſimple or in fee-tail, in their 
own right, or in the right of their, churches or wives, or 
jointly with their wives, ſhall be good in law. 
$24, 2. "This aCt ſhall not extend to any leaſes to be 
made of any manors, lands, &c. being in the hands of 
any farmers by virtue of an old leafe, unleſs the ſame 
old leaſe be expired, ſurrendered or ended, within one 
year after the making of the new leaſe; nor ſhall ex- 
tend to any grant of any reverſion, nor to any leaſe of 
Jands which have not moſt commonly been letten to 
farm by the ſpace of twenty years next before ſuch leaſe 
made, nor to any leaſe to be made without impeachment 
of waſte, nor to any leaſe to be made above ' the number 
of twenty-one years, or three lives, from the day of 
making; and upon ſuch leaſe there ſhall be reſerved 
yearly ſo much rent, or more, as hath been moſt ac- 
cuſtomably paid for the lands ſo letten within twenty 
years next before. And *every perſon, to whom the re- 
verſion of ſuch lands ſhall appertain, after the deaths of 
- ſuch leflors, ſhall have like xemedy againſt the lefſſees as 
the leffor might have had. ; 
Se. 3- Provided, that the wife be made party to 
every ſuch leaſe made by her huſband of any lands bein 


made by indenture. in the name of the huſband and his 


wife, and ſhe to ſeal the ſame, and that the rent be re-| 


ſerved to the huſband and wife, and to the heirs of the 
wife, according to her eſtate ; and that the huſband ſhall 
not alien the rent longer than during the coverture, 
without it be by fine levied by the huſband and wife, 

Seat. 4. This aCt ſhall not give power to any perſon to 
take more farms than he might have done, nor give power 
to any parſon or vicar to make any leaſe of any of their 
meſſuages, lands, tithes, &c. belonging to their churches 
or vicarages, otherwiſe than they might have done. 

5:7, 6. No fine or other a& done by the huſband on- 
ly of any manors, lands, &c. being the inheritance or 
frechold of his wife, ſhall be any diſcontinuance there- 
of, or be prejudicial to the wife or her heirs, but - that 
they may enter according to their rights, fines whereunto 
the wife is party and privy only excepted. 

Seft. 7. This claule ſhall not give liberty to ſuch wife 
Or her heirs, to avoid any leaſe made of any inheritance 

of the wife according to this a. 
Stat. 1 Eliz. cap. 19. ſeft. 7. All grants made by an 
_ archbiſhop or biſhop of any honours, lands, &'c. parcel of 

the pofſeſſons of his biſhoprick, to any perſon (other than 
to the Queen) whereby an eſtate ſhould paſs, other than 
for term of twenty-one years, from ſuch time as ſuch 


grant ſhould begin, and whereupon the old rent or more 


thall be payable yearly, ſhall be void. 

Stat. 13 Eliz. cops 10. ſed. 3- Allleaſes, conveyances 
or eſtates, to be made by any maſter and fellows of any 
college, dean and chapter of any church, maſter or guar- 
dian of any hoſpital, parſon, vicar, or any other having 
eccleſiaſtical living, of any hereditaments, being parcel 
of the poſſeſſions of ſuch ſpiritual promotion, (other than 
for the term of one and twenty years, or three lives, from 


the time ſuch leaſe ſhall be made, whereupon the accul- 
'VoL, I. N* xo. 
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| tomed yearly rent or more ſhall be payable yeatly during 
the term) ſhall be void. | | 


by any college for more years than are limitted by the pri- 
vate ſtatutes of the college. 


made upon ſurrender of any leaſe heretofore made, or by 
reaſon of any covenant contained in any leaſe now con- 
tinuing, ſo that the leaſe to be made do not contain more 
years than the reſidue of the years of the former leaſe, 
nor leſs rent than is reſerved in the ſaid former leaſe. 
Declared to include bead houſes by 14. Eliz. cap. 14. 

Stat. 13 Eliz. cap. 20. ſe, 1. No leaſe to be made 
of any benefice or eccleſiaſtical promotion with cure, or 
any part thereof, not impropriate, ſhall endure longer 
than while the leſſor ſhall be ordinarily reſident, and ſerv- 
ing the cure of ſuch benefice without abſence above 
fourſcore days in #ny one year, but every ſuch leaſe im- 
mediately upon ſuch abſence ſhall ceaſe, and the incum- 
bent ſo offending ſhall loſe one year's profit of his bene- 
fice, to be diſtributed by the ordinary among the poor 'of 


cure, with any penſion, or with any profit out of the 
ſame, other than rents to be reſerved upon leaſes accord- 
ing to this aCt, ſhall be yoid. 

Sets 2. Provided, that every parſon allowed to have two 
benefices may demiſe one of them, upon which he ſhall not 
be moſt ordinarily reſident, to his curate only, but ſuch 
leaſe ſhall endure no longer than during ſuch curate's reſi- 
dence without abſence ; be forty days in any one year« 
This aCt to continue to the end of the next parliament. 

Made perpetual, 3 Car. I. cap. 4. | 

Stat, 14 Eliz. cap. 11. ſef?, 15, All bonds, con- 
tracts, promiſes and covenants to be made for ſuffering 
any perſon to enjoy any benefice or eccleſiaſtical promo- 
tion with cure, or to take the profits thereof other than 


of any leaſe heretofore made, ſhall be of ſuch force, and 
not otherwiſe, as leaſes by the ſame perſons made of ſuch 
benefices and eccleſiaſtical promotions with cure. » 
Sef?, 16, All leaſes, bonds, promiſes and covenants, 
concerning benefices and eccleſiaſtical livings with cure to 


g| be made by any curate, ſhall be of no other force than 
\ the inheritance of the wife, and that every ſuch leaſe be 


if the ſame had been made' by the beneficed perſon him- 
ſelf that demiſed the ſame to ſuch curate. 


not extend to any leaſe of houſes ſituate in any market 
town, ſo that ſuch houſe be not the dwelling houſe uſed 
for the habitation of the perſons, nor have ground to the 
ſame belonging above the quantity of ten acres. 

Stat. 18 Eliz, cap. 6. ſet. 1. No maſter, provoſt, 
preſident, warden, dean, governor, reCtor or chief ruler 
of any college, onthedent church, hall or houſe of learn- 
ing in_the univerſities, nor any provoſt, warden or 
us. Fo head officer of the college of Winchefter or Eton, 
nor the corporation of the ſame, ſhall make any leaſe for 
lives or years of their lands, to the which any tithes, 
arable land, meadow or paſture, ſhall appertain except 


good wheat, after 6s. 84. the quarter or under, and 


yearly at the faid colleges, &c. and for default thereof to 
pay to the ſaid colleges, &c. in ready money, at the 
eleRion of the leſlces, after the rate of the beſt wheat and 
malt in the market of Gamvridge, for the rents that are 
to be paid to the houſes there; and in the market of Ox- 
ford, for the rents that are to be paid to the houſes there ; 
and in the market of Y/inche/ter, for the rents that are 
to be paid to the houſes there; and in the market of 
Windſor, for the rents that are to be paid to the houſe at 
Eton; the next market day before the rent ſhall be due, 
without fraud. And all leafes otherwiſe to be made, 
and all collateral bonds or aſſurances to the contrary 
ſhall be void. - The ſame wheat, malt or money, to be 
expended to the relief of the commons, and diet of the 
colleges, &c. only, and by no fraid fold away from the 
profit of the colleges, &c, upon pain of deprivation of 
the governor and chief rulers of the ſaid colleges, &c. 


and all other conſenting, 47 | | 
4 £ | Set. 3. 


Sefti 4. This aCt ſhall not make good any leaſe made 


$22, 5, This at ſhall not extend to any leaſe to be 


the pariſh, And all chargings of ſuch benefices with 


ſuch bonds and covenants as ſhall be made for aſſurance 


Se. 17. The ſaid branch of 13 Eliz. cap. 10. Shall 


one third of the old rent be reſerved in corn, viz. in 


good malt at 5s. the quarter or under, to be delivered 
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$48. 3.'This aft ſhall not extend to any leaſe to be made 
by the preſident and ſcholars of the college of St. Fohn 
Baptiſt in Oxford, to any heir male of Sir Thonias White, 
late knight and alderman of London, founder of the faid 
college, which leaſe ſhall be made according to the mean. 
ing of the foundation, and ſtatutes of the ſaid college of 
the manor of Fifie/d, and no other hereditaments. 
* Stat. 43 £1iz. cap. 9. ſeft. 8. All judgments to be had, 
for the intent to have or enjoy any leaſe contrary to the 
ſtatutes 13 £/:z. cap. 20. 14 FEliz. tap. 11, and 18 Elz. 
tap. 6. ſhall be void, as bonds or covenants made for that 
purpoſe are appointed to be void. | 
| Stat. 29 Geo, 2. cap, ZI» ſef?, 1. Where any perſon 
under the age of twenty-one years, or A lunatick, or 
ſeme covert, is intereſted in, or intitled_to, any leaſe for 
| life or lives, or for any term of years, either abſolute, 
or determinable upon the death of one or more perſons, 
or otherwiſe, it ſha!l he lawful for ſuch perſon, under the 
age of twenty-one, or his guardian, or other perſon on 
his behalf, and for ſuch lunatick, as his guardian or 
committee of the eſtate, or other perſon on his behalf, 
and for ſuch feme covert, or any perſon on her behalf, 
to apply to the court of chancery of Great Britain, the 
court of Exchequer, the courts of equity of the counties 
palatine of Cheſter, Lancaſter and Durham, or the courts 
of great ſeſſions of J/ales reſpeQtively, by petition or 
motion in a ſummary way ; and by the order of the ſaid 
courts reſpeCtively, made. upon hearing all parties con- 
cerned, ſuch perſon under the age of twenty-one, and 
ſuch lunatick or perſon appointed by the ſaid courts re- 
fpeCtively, and ſuch feme covert, by deed or deeds only, 
without levying any fines, ſhall be enabled to ſurrender 
ſuch leaſe, and accept in the name and for the benefit of 
ſuch perſon under the age of twenty-one, or Junatick, or 
feme covert, one or more new leaſes of the premiſles 
compriſed in ſuch leaſe ſurrendered, for ſuch number of 
lives, or term of years determinable upon ſuch number of 
lives, or term of years abſolute, as was mentioned in 
ſuch leaſe ſo ſurrendered, at the making thereof, or other- 
wiſe, as the ſaid courts ſhall direCt. 
Se. 2. All money and other conſideration advanced 


Li 


by any ſuch guardian.or other perſon, as a fine or income , 


for the renewal of any ſuch leaſe, and all reaſonable 
charges, ſhall be paid out of the effects of the infant or 
lunatick for whoſe benefit the ſaid leafe 1s renewed, or 
ſhall be a charge upon the leaſehold premifſes, with in- 
| tereſt, as the ſaid courts ſhall reſpeCtively direct ; and con- 
. cerning leaſes to be made upon ſurrenders by femes covert, 
unlcſs the fine or conſideration of ſuch leaſe, and the rea- 
ſonable charges, be otherwiſe paid and ſecured, the ſame 
with intereſt ſhall be a charge upon ſuch leaſehold pre- 
miſſes, for the uſe of ſuch perſon who advances the ſame. 
$e22. 3. 'The leaſes to be ſo renewed ſhall be to the 
ſame uſes, and liable to the ſame truſts, charges, diſpo- 
fitions, deviſes and conditions, as the leaſes ſurrendered. 
Se&. 4. Every ſuch ſurrender, and ſuch leafe granted 
thereupon, ſhall be as valid as if ſuch ſurrender had been 
made by and on behalf of a perſon of full age, ſane 
mind, or not married, _ 
For mare learning on this ſubjedt, ſee 3 Bac, Abr, it. 
Leaſes, and 10 Vin. Abr. 269— 368, 396—419, 


Leaſe of a- farm Jett at rack-rent for ſeven years ; with 
variety of good covenants. | 


T IT18S Indenture made, &c. between W. B. of, &c. 
of the one part, ond W, W. of, &c. of the other 
part, witneſſeth, That the ſaid W. B. for and in conſide- 
ration of the yearly rent and covenants herein after reſerved 
and contained, and which on the part and behalf of the Fon 
W. W. his executors and adminiſtrators, are and ought to 
be paid, kept, done and performed, hath demiſed, granted, 
and ts farm letten, and by theſe preſents doth demiſe, grant 
and to farm lett unto the ſaid W, W. All that meſſuage, te- 
nement and farm, commonly called or known by the name of 
&c. lying and being in the pariſh of, &c. in the ſaid ccunty 
of, &c. late in the poſſeſſion of, &c. together with all barns, 
 Rlables, cuthouſes, cl:ſes, grounds, lands, meadows, paſiures, 
feedings, commani, þ1 ofits, ways, waters, (aſements and ap- 


- 


| alſo yielding and paying, and the ſaid W. W. 


| R 
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purtenances whatſoever to the ſaid meſſuage, tenement ang 
farm be.onging cr in any wiſe appertaining ; ( except and al 
u ays reſer ving out of this preſent demiſe and grart untg th 
ſaid W. B. his heirs and aſſigns, &ce And alſo except j 
timber trees, woods and under woods, now flanding, kit, 
or being, or which at any time during the term hereby — 
Shall land, grow, or be, in or upon the ſaid demiſed 5 
| miſſes, or any part thereof, with liberty to fell, cut Pak 
take and carry away the ſame); To have and to þyi1 MW 
ſaid meſſuage, tenement and farm, and all and ſingular the 
ſaid premiſſes hereby demiſed, with the appurtenances Ha 
before excepted) unto the faid W. W, his executors, adm 
/trators and afſigns, from the feaſt of the annuntiaticn of th 
Bleſſed Virgin Mary next enſuing the date heresf, for and Fw 
ing the term of ſeven years then next enſuing and foll;yyjn ; 
and fully to be complete and ended; yielding and paying the | 
fore yearly and every year, during the ſaid term hereby granted, : 
unto the ſaid W. B. his heirs and affizns, the year ly rent of 
Tcol. of lawful money of Great Britain, in and upon th, 
nine and twentieth day of September, and the five arg 
twentieth day of March, by even and equal p:rtions; Aud 
or himſelf; 
his executors, adminiſtrators and aſſigns, Deth Jr. ny, 
grant to and with the ſaid W. B. his heirs and afſigns, 
yield and pay in and upon the days and times of payment i | 
the ſaid yearly rent above reſerved, and over and above A 
ſame rent, according to the rate of froe pounds of lauful 
Britiſh money the acre, and ſo proportionably, for every 
greater and leſſer rg of the meadow or paſture grund 
hereby demiſed, which he the ſaid W. W. his executors, aqui. 
niflrators or affigns, ſhall at any time during the ſaid term 
hereby granted, ear, plough, ſpit up, dig &r convert to til. 
lage, or cauſe or procure, permit or ſuffer to be eared, plougl. 
ed, ſpitted up, digged or converted to tillage; the firſt pajmar 
thereof to begin at that day of payment of the ſaid yearly ret 
above reſerved, which fhail next happen after any part of the 
ſaid meadow or paſture ground ſhall be fo as efereſaid are, 
ploughed, ſpitted up, digged or converted to tillage : and if it 
ſhall happen the ſaid yearly rent abve reſerved, or any part 
thereof, to be bebind and unpaid, in fart or in the whale, by 
the ſpace of eight-and-twenty days next after either of the ſaid 
days or times whereon the ſame ſhould or of right ought tobe 
paid as aforeſaid, being lawfully demanded, and then, and 
from thencefarth it ſhall and may be latoful to and for the ſaid 
W. B. bis heirs and afſigns, into the ſaid demiſed premiſſes, 
wr into any part thereof, in the name of the whole to re-enter, 
and the ſame premiſſes, and every part thereof, ts have again, 
rep1{ſeſs and enjoy, as in his and their firſt and former eſtate, 
right, title and degree ; any thing herein contained to the can- 
trary thereof in any wiſe notwith/landing : and the ſaid W, 
W. for himſelf, his executers and adminiſtrators, dath cove- 
nant and grant to and with the ſaid W . B. his heirs and aſ- 
ſigns, in manner and form following ; that ts to ſay, that be the 
faid W., W. his executors, adminiftrators or affigns, fhall and 
will well and truly pay or cauſe to be paid unto the ſaid W. B. 
his heirs and aſſigns, the ſaid yearly rent above reſerved, at the 
days and times, and in manner and form above expreſſed, ac- 
cording to the purport and true meaning of theſe preſents; And 
alſo that he the ſaid W . W. his executors, adminiſtrators ard 
aſſigns, ſhall and will keep in good and jufficient repair, dus 
ring the ſaid term, all the glaſs windows to the dwelling houſe, 
and all the walls, gates, /tiles, bounds and fences telonging 
to the ſaid demiſed premiſſes, (being allowed timber and frith 
for the diving thereof by the ſaid W. B. his heirs and afjigns) 
and ſcour and cleanſe all the ditches and water-courſe, on the 
ſaid premiſſes ; and ſhall and will leave the ſame weil and ſuf- 
ficiently repaired, ſcoured and cleanſed at the end of the ſaid 
term; And alſo ſhall ard will in a huſband-like manncr, ſpend 
and employ in and upon the ſaid premiſſes, all the hay, jiraw, 
fedder, dung, muck and ſoil, which ſhall happen to be mad: (r 
arije there at any time during the ſaid term ; And will jer- 
mit and ſuffer A. B. the preſent tenant, to take off has crop ef 
corn at the next harveſt, which ſhall or may be jown this 
year on the ſaid demiſed premijſ's; And alſo that be the ſeid 
W. W. his executers, adminijirators and afſ guns, ſpall und 
will ' {ew twenty acres of the aralle land with dover every 
year dur ng the jaid tem, ard leave twenty five of the ſoid 
land j1ff.c ni.y ſown with ol;ver at the rd of the ford tart; 
And ayo fhail and will a yearly and every year, Gurirg 
the 
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the faid term, one Balf. of the faid arable land as a ſummer 


ho n; And alſo, that he the ſaid W, W, his ex- 
axis hr aver: go aſſigns, ſhall not nor will mow 
ec bes t of the down ground during the ſaid term, nor do or 
w"_— or permit or ſuffer to be done or commutted, any 
you's "ſpoil or deſtruftion, in or upon the ſaid - premiſſes, or 
os , t thereof : And further, that the ſaid W, '. ſhall 
ail from time to time, during the ſaid term, diſcharge 
pre bear the offices of overſeer, churchwarden, conflable, 
tithingmany and all ſuch like perſonal offices, wherewith the 
faid premiſes ſhall be charged when and as often as they ſhall 

happen * And the ſaid W. B. for himſelf, his heirs and aſ- 
| figns, doth covenant and grant to and with the ſaid W, W, 
| Bis executors, adminiſtrators and aſſigns, That he the ſaid 
W. B. ihis heirs and aſfigns, ſhall and will at all times 
during the ſaid term hereby granted, well and ſufficiently re- 
pair, uphold and keep the ſaid meſſuage and other the houſes 
hereby demiſed (except the glaſs windows thereof) in all need- 
ful and neceſſary reDrirations, when and as often as need /hall 
require ; And alſo ſhall and will at all times during the ſaid 
term hereby granted, bear, pay and diſcharge, or abate, de- 
dud and allow out of the ſaid yearly rent hereby reſerved, all 
taxes, rates and payments whatſoever, wherewith the ſaid 
premiſſes ſhall or may be charged or chargeable, (window-mo- 
ney, and ſuch like taxes as are or ſhall be, at any time during 
the ſaid term, particularly laid upon tenants by att of * uy 
ment, only excepted.) And farther, that he the faid F B. 
bis heirs and aſſigns, ſhall and will yearly, during. the ſaid 
term, allow the ſaid WW. W. his executors, admini/trators 
and aſſigns, 400 faggots, or the value theresf in other wood, 
for firing, to be had and taken by the aſſignment and appoint- 
ment of the ſaid W., B. his heirs or aſſigns, or his or their 
bailiff, and not otherwiſe, and 89 be ſpent on the ſaid pre- 
miſſes only, and not elſewhere, and ſufficient plough-timber, 
or elſe in lieu of ſuch plough-timber the ſum of one pound 
bnd ten ſhillings in money, at the eleftion of the ſaid W. B, 
h» heirs and aſſigns; And ſhall and will put the dwelling- 
| houſe and out-h1uſes, walls,* gates and fences in tenantable re- 
pair, on or before Lady-day next : And alſo, that he the ſaid 
'W. W. his executors, adminiſtrators and aſſigns, ſhall and 
may from time to time, and at all times, during the ſaid term 
hereby granted (by and under the yearly rents, covenants, and 


agreements herein contained) peaceably and quietly enter into,| 


have, hold, occupy, poſſeſs and enjoy, all and ſingular the ſaid 
premiſſes hereby demiſed, with the appurtenances, (except be- 
fare excepted) without any let, trouble, hinderance, mole/la- 
tio, interruption and denial of him the ſaid W. B. his 
heirs and aſſigns, and of any other perſon or perſons whatſo- 
ever, lawfully claiming or to claim by, from or under him, 
them or any of them ; and jhall and may hold and enjoy ſixty 
acres of the arable land beionging to the ſaid demiſed pre- 
maſſes, from the end of the ſaid term hereby granted, till the 
end of the harveſt then next following, and in the barn to 
thraſh out his corn in, for a year after the end of the ſaid 
term, and houſe-room to lodge in, and liberty to fodder his 
cattle upon the ground called, &c. until the third of May af- 


ter the expiration of the ſaid term : Provided always, and it 


's agreed and declared by and between the parties to.theſe pre- 
ſents, that if the ſaid W. Be his heirs or aſſigns, ſhall be 
minded and deſirous to take into -r5 nf _ — —_ the 
poſſe/ſiun of the ſaid premiſes, at the end of the firfl five years 
va fo od. Raf 466 Sop and of ſuch his or their 
mind and defire, do and ſhall on the 29th day of September 
next before the end of the jaid firſt five years, give notice 
m writing under his or their hand or hands, to the 2nd W. 
W. his executers, adminiſtrators and aſſigns, or leave the 
ſame for him or them at the meſſuage hereby demiſed, with 
one of bis or their ſervants there ;, then, and at the end 0 
the fir/t five years of the faid term, he the ſaid W. B. his 
heirs and affizns, may enter into the ſaid demiſed premiſſes, 
end lake poſſeſſion _—_ accordingly ; any thing herein con- 
tained to the contrary thereof in any wiſe notwith/landing : 
Provided alſo, and it is further agreed and declared by and 
between the ſaid parties to theſe or ofemts, that if the ſaid W. 
 W. his executors, adminiſtrators and aſſigns, ſhall be minded 
and deſirous ta leave and yield up the ſaid demiſed premiſes 
to the ſaid W, B. his heirs or aſſigns, at the end of the jt 
fue years of the ſaid term hereby granted, and of ſuch his 


” their mind, and defire, de and ſhall, on the nine and twen- | 


ESE 
tieth day of September next before the end of the ſaid firſt 


froe years, give notice in writing under his or their hand vr 
hands, to the faid W. B. his heirs or afſigns, or leave the 
fame for him or them at the capital meſſuage of the faid W, 
B. ſituate in, &c. with one of his or their ſervants there, 
then and in fuch caſe, the ſaid term hertby granted ſhall, at 
the end of the firſt five years, ceaſe and determine ; any thing 


&c. 


Leaſe and releaſe. A conveyance by leaſe and re-. 


leaſe, is where he who is to convey any lands or tene- 
ments firlt makes a leaſe (or bargain and ſale) of the pre- 
mifles to the perſon to whom the ſame is to be conveyed 


tor {fix months, a year, &c, but uſually for a year, to. 


the intent that by virtue thereof the lefſee may be in the 
attual poſſefſion of the premiſſes granted by the leaſe, (or 
bargain and ale) and intended to be releaſed to him; and 
then the leſſee (or bargainee) by virtue of the ſtatute 
the 27 Hen. 8. cap. 10. for transferring uſes into poſ- 
ſeſſion, is enabled to take a grant or releaſe of the rever- 
fon and inheritance of the ſaid lands, to the uſe of him- 
ſelf and heirs for ever, &c. And then a releaſe (uſually 
dated the day next after the date of the leaſe, reciting 
the faid leaſe, and declaring the uſes) is accordingly 
made ; which in this caſe is a conveyance of one's right 


or intereſt that he has in a thing to another who has the 


poſſefſion thereof. 1 I/o04's Convey. 714. 


A leaſe and releaſe are but one conveyance, and in the 


nature of one deed. 1 Aid. 252. | 

| Leaſe and releaſe is now become the moſt common con- 
veyance of lands. It amounts to a feoffment ; for by the 
ſaid ſtatute the uſes are transferred into the poſſeſhon, ſo 
that thereby the place of livery of ſeiſin is ſupplied; which 
indeed faves much trouble, eſpecially when the bar- 
gainor, Oc. lives at a diſtance from the premiſles ; in 
which caſe a letter of attorney to make livery was 
obliged to be made, otherwiſe the bargainor, &c, was to 
deliver ſeifin in perſon. 1 /Yood's Convey, 7 154 


rt. Things requiſite in a leaſe, or bargain and ſale, for a 


2. Things requiſite in the releaſe ; and of ſetting aſide a 
leaſe and releaſe, | | 


- 


I. Things requiſite in a leaſe, or bargain and ſale, for 4 


ear. | ; 
Firſt, With reſpe&t to the conſideration, it is requi- 


ſite, and the uſual and beſt way, to mention a conſide- 


ration of money, as five ſhillings, or ſome other ſmall 
ſum, though it be never paid: for it was a queſtion up- 


on a leaſe for a year made by the words demiſe, grant 


and to farm let, rendering a pepper-corn rent, whether 
the releaſe could operate upon it ? And it was objected, 
that the releaſe was void, becauſe there was no entry 
found, nor any conſideration to raiſe an uſe, it being but 
a pepper-corn, which is not ſufficient, for it is to be paid 


out of the profits of the land. Chief Juſtice North at 


firſt ſaid, the reſervation ſeemed to him not to be ſufi- 


cient to raiſe an uſe, becauſe the uſe muſt be raiſed out 


of the land, and united to it before a rent can reſult out 
of it. But /Yindham, Juſtice, was of opinion, that the 
reſervation, though but a pepper-corn, would raiſe an 
uſe. And after time taken to adviſe, judgment was given, 
that the word grant would make the land paſs by way of 
uſe ; and that the reſervation of a pepper-corn is a good 
conlideration to raiſe an uſe to ſupport a recovery. Allo 


f| that this leaſe being within the ſtatute of uſes, there needs 


be no aCtual entry to make the leſſee capable of the 're- 


leaſe; for by virtue of the ſtatute he ſhall be adjudged to 


be in aCtual poſſeſſion. 2 Mod. 252, 253. 

If the words bargain and ſell, in conſideration of money, 
be in a leaſe; or if in conſideration of money he does 
demiſe, &c. there an uſe will ariſe by the ſtatute of uſes, 
But if it be only rendering rent out of the land, that 
ſeems not to be a ſufficient conſideration to raiſe an uſe, 
Md. 202, 263. ; 

Secondly, with reſpeCt to the eſtate and poſſeſſion, the 
perſon who makes the bargain and fale for a year, muſt 


herein contained to the contrary notwith/landing. In witneſs, 
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L E A 
be in the actual poſſeſſion at the time of the ſale, other- 
wiſe he cannot make it. | 

But if he has not the poſſeſſion before ſale, he muſt 
enter upon the land, and ſeal and deliver the deed upon 
the land to the bargainee ; and this puts the bargainee 
into poſſeſſion. See Carter 161. Cro. Eliz, 483, 447- 
Daliſon $1. Lev. 47, 270, 271, 272. 3 Lev. 

And if a man is ſeiſed in fee, and makes a leaſe for 
years, unleſs he gives poſſeſſion and the leſſce enters, he 
muſt raiſe an uſe. Mod. 263. . | 

Upon a leaſe for a year, it being within the ſtatute of 
uſes, there is no need of an aCtual entry to make the leſſee 
capable of taking the releaſe ; for by the ſaid ſtatute he is 
deemed in actual poſſeſſion. 2 Med. 252, 253. 

If alceaſe for years be made, without any conſideration 
of money, the lefſee has not any eſtate till entry ; for 
before entry he has but an zntere//e termini, and no pol- 
ſeſſion. Co. Lit. 278. a. 46. b. 

Neither has the leſſor any -reverſion till the leſſee's 
entry ; nor will a releaſe to him, which enures by way of 
enlarging an eſtate, operate without a poſſeſhon ; for 
before a poſſeſhon there is no reverſion. Co, Lit. 270. a. 
Cro. Fac. 169. pl. 9. | 

By a bargain and ſale of the reverſion and reverhons, 
remainder and remainders, rents,+ iſſues and profits, &c. 
the bargainee, by virtue of the ſtatute of uſes, becomes 
poſſeſſed, 2 Co. 35. b. (it being a term) without any at- 
tornment, and he may without attornment diſtrain or 
bring an ation of debt for rent, Yaugh. 51, 8 Co. 93. 


*« Q. 
Thirdly, with reſpect to inrolment, there needs no in- 
rolment of a bargain and ſale for years; that executes by 
the ſtatute without it. 2 Co. 35. 6. 30. a 8 Co. 93. 
2 R-:ll. Abr. 204. | 


2. Things requiſite in the releaſe ; and of ſuting aſide a | 


leaſe and releaſe, | | 

Firſt, with reſpeCt to the conſideration, a releaſe will 
operate without a conſideration, but it 1s convenient to 
put a valuable conſideration in, as money, or Jove and 
alfetion, or marriage, &c. for ſince the ſtatutes of 13 £1. 
cap. 5. and 27 E!. cap. 4+ againſt fraudulent conveyances, 
if a man makes a voluntary feoffment, or other convey- 
ance, without good conſideration, it ſhall be fraudulent 
againſt a purchaſer for a real conſideration, or a mort- 
gagee, a judgment or ſtatute creditor, for good conſider- 
__ ation, 

But it ſhall be good againſt the party, his executors, 
adminiſtrators, &c. Cro. Fac. 271. pl. 3. 

Secondly, with reſpeCt to the eſtate and poſſeſſion, it 
has been the great wiſdom and prudence of the ſages of 
our law to provide, that no poſhbility, right, title, or 
choſe in aEtion, may be granted or aſſigned to ſtrangers, 
for that would make a multiplicity of ſuits, and great 
oppreſſion to the people ; neither can they be transferred 
by aCt in law ; but all rights, titles and aCtions may, by 
the prudence and policy of the law, be. releaſed to the ter- 
tenant, for the reaſon of his repoſe and quiet, and for 
avoidance of contentions and ſuits. 10 Co. 48. a. 

Wherever a releaſe is made, it is abſolutely neceſſary 
that the releaſee be in poſſeſſion of ſome eſtate at the time 
of the releaſe, Lit. ſe. 447. | | 
He who makes a releaſe of lands muſt have an eſtate 
in himſelf, out of which the eſtate may be derived to the 

' releaſee, "The releaſee muſt have an eſtate in poſſeſhon 
in deed or *n law, in the land whereof the releaſe is made, 
25 a foundation for the releaſe. 'There muſt be privity 
of eſtate between the releaſor and releaſfee ; and there muſt 
be ſufficient words in law, not only to make the releaſe, 
but alſo to create and raiſe a new eſtate, or the releaſe 
will not be good. Co. Lit. 271, 

If a man occupies as tenant at ſufferance, a releaſe will 
net enure to him for want of privity. Lt. ſe. 461. 

His being tenant at ſufferance 1s not good to veſt any 
eſtate in him ſor want of privity between them ; and a 
releaſe to him, as to him who had the reverſion, 1s void, 
becauſe he had not any poſſeſſion, there being no eſtate 
in him 3 and an eſtate cannot be veſted in him in rever. 
fon by this means; ſor if tenant for life releaſes to him 


{ſtatute of uſes, and the truſt is void. 


L E A 
in the reverſion, it is void by way of releaſe; and jt Catt= 
not paſs as a ſurrender for want of apt words. Cro, Ejjz 
oy Dyer 25l, ; 

But where a man is in poſſeſſion by virtue of a leaſe 
at will, there a releaſe ſhall operate by reaſon of the pri. 
vity between the parties. And it is in vain to make an 
eſtate by livery of ſeifin to another who has the poſleflion 
before. Lit. ſed. 461, 462. 

Thirdly, with reſpeCt to the words in a releaſe; if | 
let land for life or years, and releaſe all the right I have 
without the word hezrs, this at the Common Law is but 
an eſtate for life ; but if I releaſe to him and his heirs or 
to him and the heirs of his body, then this is an inheri- 
tance. Lit. ſef?. 465. 

Fourthly, with reſpeCt to recitals, the uſes, conditions 
defeaſances, warranties and covenants : a releaſe may have 
one or more recitals in it (which is moſt commonly tke 
_ yet it is good without any. 1 Hood's Convy. 


16. ' 

If the words, to the only uſe and behoof of the (a 
A. B. and his heirs and alli Fg or A = 
are not in the releaſe, then the eſtate executes by the 

- I Wod's Cinv, 
716. | Cn LE 

Whereno uſe is declared, it is to the uſe of the releafor 
and his heirs. 1 J/004's Conv. 716. 

Where a releaſe is made to A. B. his heirs and aſſigns 
for ever, to the only uſe and behoof of thereleaſee, his heirs 
and aſſigns for ever, in truſt for. the ſaid C. D. (which 
ſaid C. D. muſt be a party to the deed, and a conſide. 
ration of 5s. to be paid by the releaſee, and the Pur- 
chaſe-money declared to be . paid to C. D. the ce/tui que 
truſt) if theſe words are r,ot in the deed, then the ef:ate 
executes by the ſtatute of uſes, and the truſt is void, 
Hood's Convey. 7516. © | | 

In caſe of leaſe and releaſe, to make a tenant to the 
precipe, in a common recovery, if the releaſe is made 1 
the tenant and his heirs ; it muſt alſo be to the uſe of 
him, his heirs and aſſigns ſor ever; for the releaſee muſt 
be abſolute tenant of the freehold. 1 JYood's Convey, 717, 

A releaſe that enures by way oof paſling away an eſtate, 
&c, may be made upon condition, or with a defeaſance; 
ſo as the condition be contained in the releaſe, or deli- 
vered at the ſame time with it. Co. Lit. 236, 

And although there may be warranties, covenants, and 
ſuch additions in releaſes, (wNich is uſually the caſe) yet - 
they are good without them. 1 //o2d's Convey. 717. 

A. "deviſed lands to F. S. and his heirs, but the will 
was defectively executed, and afterwards the heir at law, 
in conſideration of 100 guineas paid him by F. 8. thede- 
viſee, by deed, reciting that this will was duly executed, 
releaſed to the deviſee all his right to the eſtate deviſed; 
and after that, there being debts appointed by the will to 
be paid, the deviſee told the heir, that it would facilitate 
the railing of the money for the payment of the debts, if 
he, (the heir) would join in a leaſe and releaſe of the 
deviſed premiſles ; and thereupon, for fifty guineas more 
paid to the heir, he, together with the deviſee, by leaſe 
and releaſe conveyed the premiſſes to F, N. and his heirs 
in conſideration of 400 1. mentioned to be paid by F. N. 
and a receipt was given; but in truth this purchaſe 
money was not paid, but F. N. was only truſtee for 
+ S. The court ſet aſide this leaſe and releaſe, upon pay- 
ment of the 150 guineas and intereſt ; and ſaid, eithet 
ſuppreſſio veri, or Reeiiti falſi, is a good reaſon to {ct 
alide any releaſe or conveyance ;z and that to recite in 4 
deed (as in this caſe) that the will was duly executed, 
when it was not, is ſugge/tio fal/i, and to conceal from 
the heir (as here) that the will was not duly executed, _ 
is ſuppreſſioveri. 1 IVill. Rep. 239, 240, 727. | 

Leat, A mill-leat, corruptly milleat. A trench to 
convey water to or from a mill, mentioned in ſtat. 
7 Fac. 1. cape 19, but moſt peculiar to Devonſort, 
where, in conveyances the word does frequently occur. 
Cowell, edit. 1727. 

' Leather, The ſtaple for leather, where to be held, 
27:Ed. 73. Rats 2. £4, 

It ſhall have no impoſition without conſent of par- 


| liament, 45 Ed. 3. © 4. 


2 Ancient 
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Ancient prohibitions of the exportation of it, 27 Ed. | 


\ fe 2. 0.1, 3, 27+ 38 Ed. 3. ft. 1. c 6, 
. I. C. 22. ſet. 54, 55+ | 
Aliens ſhall not buy leather open market, 3 
Hen. 8, (os IO» Fi j F | ” EF: 
The wardens of the curriers in London may ſearch for 
leather inſufficiently tanned, 3 Hen. 8. « 10, 24 . 


i Liberty of buying leather granted to certain ſtrangers, 


Os: 6s F 

, Ry be ſl only in open market, 24 H 8. c. 1. 

Direction for telling and cuſtoming leather, 27 H. 8. 
"= ſtrangers are to convey leather from one port to. 
| another, 27 4. 8. c. 14+ feet. 4o | 

Exportation of leather reſtrained, 2 & g #4. 6. c. 9. 
i M. fl. 3+ c. 8. 5 El. ce 8. & cap. 22. ſet. 2. 14 
El. G6... 18 El. C+ on | hs. 

Artificers in leather may buy and ſell tanned leather, 3 
& 4. Ed.b.c. 6. - . . 3 

Buying of raw hides to ſell again untanned, prohibited | 
35 4 Ed. b. Co Qs | | | | 

Artificers may buy tanned leather, 1 Jar. fl. 3. c 

1El. c. 8. FOBEFL | 
Leather ſha!l be ſearched and ſealed, r El. c. 9g. 1 

C, I. Cl 22% | | | 
"Felony to export leather or tallow, 1 El. c, 10, per- 
mitted by 20 Gar. 2. & 5. Pts) - 

Sheeps ſkins tawed may be exported, 8 El. c. 14, _ 

Exporting of tailow and raw hides prohibited, 8 E/, 
K EE of ſhips, knowing the offence, to forfeit ſhip, 
I, 18. £b:4-:06:þe 36 
"His but 8. 2, to ſell unwrought leather, 27 El. 
, 16. | | | C4 
How leather ſhall be wrought and curried, 1 Face 1., 
£. 22. 9 Ann. c. 11. ſeft. 10. 12 Geo. 2. C. 35. þ. 7+ 

None but artificers may buy leather, 1 Fac. 1. c. 22. 

No perſon ſhall foreſtal hides, &c. 1 Fac. 1. c 22. 
ef. To | By 
F "L2G of the rights of the univerſities, 1 Zac. 1. c. 
22. ſeft. 48. 

This a&t 
"PRE TE hap ri a 

This at not to extend to Sceitifh hides brought to 
Berwick, 1 Fac. 1. © 2. ſeft, 50. | 

Letters patent contrary to this aCt void, 1 Fac. I. c. 
22. .ſeft. 57. | | | | 

No ſkinner to take ſervants who have not been appren- 
tices, 1 Fac. I. c. 9. ſed? 4- | 

Sheep ſkins need not be ſearched or ſealed, 4 Fac. 1. 
& 6. ſet, 2. | 

Tanned leather ſhall not be ſold by weight, 4 Fac. 1. 
c. 6. /e2. 3. "7 

Sheep ſkins and calves ſkins drefſed or undreſſed, aad 
all manutaQtures of leather may be exported, 12 Car. 2. 
\ Ge 4+ ſett. 10. | 

Leathers and hides of ox and calves not to be exported, 
13 & 14 Car. 2. c. 7. , | 

Leather ſhall be fold in open market only, 13 & 14 
Car. 2. co. 5. ſeft. 4. | | Hs 

Exportation declared a public nuiſance, 13 & 14 Car. 
2..C. 7. ſet. 11. | | | | 

This aCt not to prohibit the carrying of hides for the 
neceſſary uſe of any ſhip, &c. 13 & 14 Car. 2. c. 7. 
ſeft. 12, | —_ 
General liberty to export leather, 20 Car. 2. c. 5. 
F Fac. 2»: £6 13. I I. & M4. C 2.3» 9 Ann. Co 6. 
fe. 4. FI | 

Leather curried ſhall be deemed made ware, 1 //. & 


18 El. cg. 


rs 
but in 


8 


not to extend to F/ales, I Fac. I. c. 22, 


« + 33 = 
Tannea leather may be ſold by leatherſcllers, &c. in 
their ſhops, 1 }/. & M. c. 33. ſet. 5. p 
Duties upon leather, parchment, &c. 9 Am. c. 11. 
10 Ann. c. 26. made perpetual and part of the general 
fund, 3 Geo. I. c, 7. | 
mw to be marked on paying duty, 9 Ann. c 11, 
"hho | | 
Forging the marks, death without clergy, ibid. 
Vol. Il. N* 101, 


"be fiſt approved and thereunto licenſed 


| L 3K. | 
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Commiſſioners or other officers not to influence elects. 
tions, 9 Ann. c. 11, ſeft. 49. | 
Increaſe of the drawback upon leather exported, 15 
Ann. fl, -M . 9+ /et?. 64+ | | It. 
lv gy ceps ſkins to pay the ſmaller duty, 3 Gez. 1, 
Ce 4+ ſeft. 13. 

Cpunieiing the leather ſtamps felony, 5 Gee. 1. 
C. 2s ſect. Q. | 
_ Hides to be kept ſeparate till ſurveyed, 5 Gee 1, c 2: 
ſe. 10. .. MIRITET : 

Artificers may freely buy their leather, and cut it, and 
ſell it in ſmall pieces, 12 Geo. 2. c. 25. 

Penalty on curriers, negleQing to curry leather, #2 
Geo, 2.5. 25. ſef?, 4. 


The Ratute of 1 An. /?. 2. c. 18. extended to the mas 
nufaCtures of leather, r3 Geo. 2: c. 18. 


Journeymen to perform the bulineſs they are engaged 
in, ibid. ſe. 8. D 

Leccato2, A riotous debauched perſon, a lecher, a 
whore-maſter. Sciant, quod Ego Fohannes conflabulas ins 
Ceftrie dedi Hugoni de Dutton & heredibus ſuis magijtra- 
tum omnium leccatorum & meretricum totins Ceſter fhirice 
ficut liberius illum magiflratum teneo de comite ſalvo jure-mes 
mihi & heredibus mets. Sine dat. ſcd circa annum 1220, 
Cowel], edit. 1727, See Dagrants, 

Letherwite, A fine on adulterers and fornicators; 
Cowell, edit. 1727, ; | 

Leaiftzrmum, A bed ; ſometimes all that belongs to a 
bed. Fla, Warc. pag. 631. | 

Legrinum, A pulpit, Chirathecas dum craret ſuper 
leftrinum poſuit. Monaſtic. 3 tom. pag. 24.3. 

Lewuter, In London and other citics there are leQtur- 


ers. appotnted, as afhiſtants to the reQors of churches. 


They are generally choſen by the veſtry or chief inhabi- 
tants, and are uſually the afternoon preachers. "There 
are alſo one or more leCturers in- moſt cathedral churches ; 
and many leQureſhips have likewiſe been founded by the 
donation of private perſons, as Lady Moyer's at St. 


Paul's, and many others : and it ſeemeth generally, that 


the biſhop's power 1s only to judge as to the qualification 
and fitneſs of the perſon, and not as to the right of the 
lectureſhip : as in the caſe of the churchwardens of St. 
Barthalemew's, 44. 12 W. one Fiſhburne left 25 1. a year 
for the maintenance of a weekly leEturer, and appointed 
that the leurer ſhould be choſen by the pariſhioners, and 
to preach on any day in every week as they ſhould like 
beſt, The pariſhioners fixed on Thur/day, and choſe a 
leQturer every year ; and now Mr. Turton being leQturer, 
and the pariſh having choſen Mr. Rainer, the other 
would not ſubmit to the choice, whereupon the church- 
wardens ſhut Turton out of the church. Afterwards the 
biſhop of Londen determined in his favour, and granted 
an inhibition and monition for that purpoſe. But by 
Holt, Chief Juſtice, a prohibition muſt go to try the 
right* it is true a man cannot be a leQturer without a 
licence from the biſhop or archbiſhop ; but their power is 
only as to the qualification and fitneſs of the perſon, and 
not as to the right of the leQureſhip ; and the eccleſiaſti- 
cal court may puniſh the churchwardens, if they will 
not open the church to the parſon, or to any one aQting 
under him, but not if they refuſe to open it to any other. 
3 Salk, 87. 1 B. Ecc. L. 659, 660. : | | 

But in caſe where there is no fixed leturer, or ancient 
ſalary, but the leCtureſhip is to be ſupported only by vo- 
luntary contributions, and there is not any cuſtom con- 
cerning ſuch eleCtion ; it ſeemeth that the ordinary is the 
proper judge, whether or no any leCturer in ſuch place 
ought to be admitted : as in the caſe of the JeElurer of 
St. Ann's WWe/tminſler, T. 16 Geo. 2. the covit of King's 
Bench, upon conſideration, refuſed to grant a mandamus 
to the biſhop of London to grant licence to a leQturer ; 
who appeared to have no fixed ſalary, but to depend al- 
together upon voluntary contributions, and where thece 
was 20 cuitom ; and the rector had refuſed his leave to. 
preach in the church to the perſon now applying. Ser. 
1192. ALTET 

By ſtatute 13 & 14 Car. 2. cap. 4 ſet. 19. No per- 
ſon ſhall be allowed or received as a leQturer, unleſs he - 
by the archbiſhop 


5 A of 
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EE 
of the province, or biſhop of the dioceſe, or (in caſe the | 
ſee be void) by the guardian of the ſpiritualities, unde! 
| his ſeal, and ſhall, in the preſence of the ſaid archbiſhop 
or. bilhop, or guardian, read the thirty-nine article, 
with his declaration of his unfcigned affent to the ſame : 
and every perſon who ſhall be appointed or received as a 
lecturer, to preach upon any day intheweek, inany church, 
chapel, or any place of public worſhip, the firft time he 
preached (before his ſermon) ſhall openly, publicly and 
ſolemnly read the common prayers and ſervice appointed 
| to be read for that time of the day, and then and there 
publicly and openly declare his aſſent unto, and approba- 
tion of the ſaid book, and to the' uſe of all the prayers, 
Tites and ceremonies, forms and orders therein contained 
and ſhall, upon the firſt leQure day of every month aſter- 
wards, ſo long as he continues leCturer or preacher there, 
at a place appointed for his ſaid leEture or ſermon, be- 
fore his ſaid leCEture or ſermon, openly, publicly and fo- 
lemnly read the common prayers and ſervice for that 
time of the day, and after ſuch reading therecf, - ſhall 
openly and publicly, before the congregation there aſſem- 
bled, declare his unfeigned afſent unto the ſaid book, ac- 
cording to the form aforeſaid : and every ſuch perſon 
who ſhall negle&t or refuſe to do the ſame, ſhall from 
thenceforth be diſabled to preach the ſaid or any other 
leEture or ſermon, in the ſaid or any other church, .cha- 
pel or place of public worſhip, until he ſhall. openly, 
publicly and ſolemnly read the common prayers and fer- 
vice appointed by the ſaid book, and conform in all points 
to the things preſcribed according to the purport and true 
intent of this aCt. : 
| Seet. 20. Provided, that if the ſaid leEture be to be 
read in any .cathedral or collegiate church or chapel, it 
ſhall be ſuſſicient for the ſaid leQuurer openly at the time 
 aforeſ.id to declare his aſſent and conſent to all things 
contained in the ſaid book, according to the form afore- 
ſaid. | 
Se. 21. And if any perſon, who is by this aCt diſa- 
| bled (or prohibited, 15 Car. 2. c. 6. ſet. 7.) to preach 
any IcCture or ſermon, hall, during the time that he ſhall 
continue ſo diſabled (or prohibited,) preach any ſermon 
or leQture ; he ſhall ſuffer three months impriſonment in 
the common gaol : and any two Juſtices of the peace of 
any county within this realm, and the mayor, or chief 
magiſtrate of any city or town corporate within the ſame, 
upon certificate from the ordinary made to him or them 
of the offence committed, ſhall and are hereby required 
to commit the perſon ſo offending to the gaol of the 
ſame county, City or town corporate. 

Se&?. 22. Provided, that at all times when any ſermon 
or IeCture is to be preached, the common prayers and ſer- 
vice in and by the faid book appointed to be read for 
that time of the day, ſhall be openly, publicly and ſo- 
lemnly read by ſome prieſt or deacon, in the church, 
chapel or place of public worſhip where the ſaid ſermon 
or leEture is to be preached, before ſuch ſermon or lecture 
be preached, and that the lecturer then to preach ſhall be 
prelent at the reading thereof. L 

Se. 23. And provided, that this aft ſhall not extend 
to the univerſity churches, when any ſermon or leEture is 
preached there, as and for the univerſity ſermon or lec- 
ture; but the ſame may be preached or read in ſuch ſort 
and manner, as the ſame have been heretofore preached 
or read. ; No | 

Lecurnium, ( Leforium) 'The deſk, the reading place, 
or pew in churches. Tunc major prefoyter reaeat ad 
lefturnium incepturus quod incumbit, &c, vtatuta Eccl. 
Paul. Lond. MS. fol. 44. | 

Ledo, (Ledona,) 1 he riling water, or increaſe of the 
ſea. Du Freſne. | 

Leet, Letra, viſus Franci plegit, Is otherwiſe called a 
law- day. Smith de Rep. Argl. hb. 2. cap. 18. and ſeems 
to have grown from the Saxon /eo, which, as appears by 
the laws of King Edward, publiſhed by Lambard, num. 
34. was a court of juriſdition above the wapentake or 
hundred : many lords, together with their courts-baron, 
have likewiſe leets adjoined, and thereby do enquire of 
ſuch tranſgreſſions as are fubject to the enquiy and cor- 


: 


: 


of bailiffs within the duchy of Normanuy, in the con 
pals of their provinces, ſeems to be the ſame, or ve; 


| 


| alone hath the colour of authority to take jt; 1 Salk, 


LE 6- 
irom the begitining of his book to the fiſth chap 
Britton, cap. 28, But this court, in whoſe Naku # Je 
t be Kept, is accounted the King's court, becauſe th. 
authority yer originally belongs to the crow... 
Kitchen, fo . 6.| Dyer, fel. 64. ſaith, that this 7; Ww: 
fi: ſt derived from the ſheriff's turn. - And it enquireth X 
all offences under high treaſon,” committed apainſ. te 
crown and dignity of the King, though it cannot punith 
many, but'muſt certify them to the Juſtices of aſlize by 
the ſtatute of 1 £d. 3. cf. wt, but what things a6 
only inquirable, and what puniſhable, ſee Kitzhon jh the 
charge of a court leet, from fo, 8. to fil. 20. See Ul 
ſo the ſtatute 8 Ed. 2. and 4 1v/t. /o!. 261. Hee «/ 
curta priſca illa, (faith Spelman) gre inter Saxomes ol Ti; 
burgos, decanias tenementales pertinebat. I he juriſdiQion 


Wit, 


like our /et, cap. 4. of the Grand Cuftomary, [1 
comes from the Sax. Lat, t. e. cenſura, arbitrium 6 
from Laton, cenſere, aſtimare, BYuod in bac oltm curia ae 
damnis eflimabalur inter vicings emergentibur, ut batet in 
LL. Edw. Conf. cap. 10. See Sir William Dugdale; | 
Warwickſhire, fol. 2. = ; 

_ A_codnirt leet is a court of record, having the fame js. 
riſdiction within, ſome particular precin&t, which a 
_ torn hath in the county. Finch 246. 2 Haug, 

{GL Y 6 25h Fe: 

The ſtat. 18 Z4. 2. which ſhews of what things the | 
ſheriff's torn and court-leet ſhall have cogn:izance, does 
not confine their Juriſdiction to thoſe particulars enume. 

rated in the ſtatute. 4 [n/t. 261. Cromp. Fur. 2139, 
No man can be within two leets at the ſame time, and 
in- the ſame reſpect ; therefore, he who reſides within 
the precinQs of a leet, the lord whereof doth duly hold 
his court, cannot be. compelled to come to a ſnperior 
leet, for any purpoſe which may as well be anſwered by 
his attendance at his own leet; but if a private leet be 
ſpecially granted for two or three articles only, it ſeems 
that the inhabitants muſt attend the torn for all other 
matters ; allo a grand leet may preſcribe to oblige a cer- 
tain number of inhabitants in every town within its pre- 
cinct, to appear at every ſuch grand leet, to enquire of | 
ſuch offences as were omitted by the inferior : alſo if 
a leet be ſeifed in the King's hands, all who owed ſuit to 
1t ought to come to the torn, Ec. alfo the ſheriff's torn, 
as an overſeer of the Jeet, is to inquire whether the 
tithing be full, and may inquke of the concealments of 
oftences inquirable in leets. 2 Haw. P. C. 73. and (e- 
veral authorities there cited. 4a. | 

A court-lect ſhall be forfeited, not only by aCts of groſs 
injuſtice, but alſo by bare omiſſions and negledts, eſpe- 
_ if oſten repeated, and without excuſe, 2 Hawk, 

1, 33 

"The caption of an indiftment in a court-leet, ad cr 
viſ. France pleg? cum cur? baron', &c. is good, for the 
words cum cr” baron” ſhall be rejected, for it ſhall be in- 
tended that the indiftment was taken by the court, which 


195. 
The not ſetting forth in the caption, whether the 
court was holden by grant or preſcription, is helped by 
the multitude of precedents. 1 Salþ. 2C0. | 

vHtewards of courts leet and courts baron, ſha!l nt 
take any profits or perquiſites, 1 Jac. 1. c. 5, 

See Tuzr, Amercement, Fire, | 

Lects or Leits, Meetings for the nomination or 
election of officers ; a'word often uſed in archbiſbop 
Spotiſword's Hiſlory if the Church of Scotland. 

Lega ct Lata, Anciently the allay of money was fo 
called. Detbita numm temperies quam veteres legam & 
lacam (m fallar) appe/labant, Spelm. 

Legabiiits, What is not intailed as hereditary, but 
way be bequeathed by legacy in a laſt will and teſtament. 
Conjuctudo eft in pleriſque avitatibus & burpis guoed ua 
denius poteſt legari mm tejtamento & alia nen, quia eff de ter 
ronia, & illa non et legabilis, vel guia hodie poteft ef 
lepabliis, & cras non. —— Articu/i prepoſiti in parliaments 
coram Rege 1234, Ex Regiſtr, Will, Wickwane, At- 


retion of this court, whereof you may read in Kitchen, | 


chiep, Ebor, Ms. 
| L egarc!, 


LEO 

7. egat?, (Legatum,) Is a particular thing given by a 
lat will and teſtament, and he to whom ſuch legacy 18 
giren, is cailed the /-gatze. If a man transfer his whole 
right or eltate to another, that the Civiliens call He 
reditas, and him to whom It 18 ſo transferred, they term 
Heres ; but we call him hezr only, to whom all a man's 
lands and hereditaments delcend by right of blood. Cowell, 

A-legacy is defined a gift or bequeſt of a particular 
thing by teſtament, in which an executor is named, or 
by a writing in nature thereof, calied A codici}, and in 
which no executor is named, Ywinb., 17. Gadolph. 271. 

If a man covenants with = S. to pay him 207. and 
afterwards by wil deviſes to him. 20 l. in diſcharge of 
the ſaid covenant, this is not a legacy tuable in the ſpi- 
ritual court, but remains flill a debt, recoverable at 
Common law. 2 Leon. 119. 

But if 4. covenants witch 7..S. that he will pay 20 /. 
a-piece to B, C. and D. and afterwards he deviſes 20 /. 
a-picce to B. C. and D. in diſcharge of this covenant, 
theſe are good legacies, and recoverable in the ſpiritual 
cou:t; the covenant in this caſe being with a ſtranger, 
and therefore B, C. and D. have no remedy, but by apply- 
ing as legatees. 2 Leon, 1 19. Davies and Pierce's caſe, 

A ſpecifick legacy 18 a gift or bequeſt of a particular 
thing, ſuch as the teltator's horſe, cow, &c, and differs 
from a pecuniary legacy, or a ſum of money, in that the 
legatee 15 not, caſe of deficiency of aflets, to abate in 


proportion, as pecuniary. legatees mult do. 2 Chan, Ca. 


393» 394+ 


171. 1 Fern. 31. - 2 Salk, 416. 

"wh if a mat) levite his perſonal eſtate at //. that is as 
much a ſpecifick legacy, as if he had enumerated the 
ſeveral particulars of it ; and though the other legacies fall 
ſhort, yet the legate!2 mult have this ſpecifick legacy in- 
tize. 2 Vern. 688. Sajer. v. Sayer. Preced. Chan, 392. S. C. 

But if the teſtator deviſe his perſonal eſtate at 4. and 
his perſonal eſtate at B. and then deviſes a legacy out of 
his perſonal eſtate, and has no perſonal eſtate but what 
lies in thoſe two places, the pecuniary legacy mult be 
paid out of theſe (pecifitk legacies thus particularly de- 
viſed. Preced. Chan. 393. ” TR 

So if aſter ſeveral ſpecifick legacies the teſtator deviſes 
a pecuniary legacy, or ſum of money, out of all his per- 
ſonal eſtate whatſoever; in thys caſe the pecuniary legacy 
ſhall come out of the eſtate at large. Preced. Chan. 


If a houſe for a term of years, which is ſpecifically 
deviſed to another, be taken in execution by creditors on 
a judgment obtained, (as they may be) the ſpecifick le 
gatce ſhall have recoinpence in equity againſt the exe- 
cutors, or refiduary legatees, for the value, who are to 
have nothing ti'] aſter the debts and legacies are paid. 
Preced, Chan. 393. | Z 

F. 8, having 4oool. ſecured on him by bond in the 
names of 4, and B. in truſt for himſelf, deviſed it to 
his daughter, (now married to the plaintiff) and made her 
rebduary lezatee, and by the ſame will deviſed a leaſe he 
had in fa:m to R. D. and there not appearing aſſets at his 
diuth to pay his debts, this farm deviſed to R. D. was 
luld for payment of debts; afterwards, by decree of this 
court, the 4000/., was adjuſted to be affets to pay debts, 
and was brought into court, there to remain for that 
purpoſe ; the plaintiff propoſed to have what remained 
of the 400cl. paid out of the court to him, all debts being 
(4s it was ſaid) paid, and the defendant R. D. oppoſed 
It till he had firſt had a ſatisfaction out of it for the value 
of the farm deviſed to him, and fold for the payment of 
debts; the court held, that the deviſe of ghis ſum of 
money was a ſpecifick legacy, and thereſore R. D. can 
bare but a proportionable part of the value of his ſpe- 
citick legacy ou of it. Abr. Eq. 298, Lord Caſlletoon v. 
Lord Fanſhaw. 

i. J/hat war ds ſhall be deemed ſufficient to grve a legacy. 


2. What ſhall be a ſufficient deſcription of the perſon to 
take, and of the thing grven, . | 

3: I vat ſhall be deemed an ademption or extinguiſhment of 
@ legacy; and where a legacy ſhall be preſumed ta be a ſatiſ- 
Jalton of a debt or duty owing from the teftatar. 


4. Of veſted ar lapſed legacies. 


*% % \ 


b 


}f abating, refunding, and giving - ſecurity for that 


3 | 
purpoſe ; and of rejiduary legacies and legatees. 


_ 1. IVhat words ſhall be deemed ſufficient to: give a legacy. 

Here we mult obſerve, that a!though in grants and deeds 
of gift the law requires a ſet form of -words, yet-in laſt 
wi'ls and teſtaments, which are preſumed to be made art 
the time when the teſtator is inops concilit, the law regards 
chiefly the intention of the teſtatcr, and therefore any 
words, which manifeſt his intention to create or give a 
legacy, will be ſulhcient for that purpoſe. Godolph. 281. 
2 Vern. 467. | | 

As if a man by his will ſays, I do give, bequeath, 
deviſe, order or appoint to be paid, given or delivered ; 
or my will, pleaſure ordefire is, that he ſhall have or re- 
ceive, or keep or retain ; or I diſpoſe or aflign, or leave 
ſuch a thing to ſuch a one ; or let ſuch a perſon have ſuch 
a thing ; theſe, or the like words, are ſufficient to create 
a good bequeſt. Godolph. 281. | 

So if the teſtator ſays, I depute ſuch a thing to A. B. 
or I aſſign ſuch a thing to C. D. theſe are good bequeſts 
or legacies. Godoiph, 282. | 

SOIf a man by wil! gives Tool. beſides the clock, fc. 
this is a good bequeſt of the clock, &c. as well as of the 
100/. . Godelph. 282. 

So if a man ſays, Out of the 100/. which I bequeathed 
A, I give B. gol. this is a good bequeſt of the 5ol. to 
B. becauſe only a falſe demonſtration in an immaterial 
cireumſtance, which ſhall not vitiate the legacy ; but in 
this caſe A. takes nothing ; for, words of diminution ſhall 
never be. conſtrued to give a legacy by implication, Go- 
doiphe 282. | | | 

But if the demonſtration be totally falſe, as if the teſ-_ 
tator ſays, | bequeath to A. the 100). which I have in 
my cheit, and there is not any money in the cheſt, the 
legacy is void. Godolph., 282. | 

It the teſtator ſays thus, If my ſon A. marries B. let 
not my executor give him roo/, theſe words, on A's not 


{marrying B. are faid to be ſufficient to give him the 1007. 
| Godolph. 283. | | | 


If a legacy be given by the teſtator to the ſon of one 
who is indebted to him, and the teſtator adds theſe words, ' 
[ ſhould or would leave him more, if his father had paid 
me what he owes me, it is held, that if afterwards that 
fon happens to be his father's executor, he is by theſe 
words freed from that debt, which his father owed the _ 
celtator. Godolph. 284. | 

If there be a deviſe of a perſonal thing to A. for life, 
Jdirefting him at his death to give it to B, this amounts 
to a deviſe of the uſe of it only to A. for life, remainder 
toB. 2 Fern. 467. Gn ye | $254 
A. deviſes his land to B. in fee, paying 400/. whereof 
2001. to be at the diſpoſal of his wife, in and by her laſt 
will and teſtament, to whom ſhe ſhall think fit to give 
the ſame; theſe words veſt an abſolute intereſt in the 
wite, ſo that though ſhe dies inteſtate, her adminiſtrator 
{hall have the 200/. 2 ern. 181, Robinſon v. Duſgale ; 
and ſee Hb. 9. | | 

If a man gives legacies to his- children, to be paid at 
twenty-one or marriage, and if any of them die before 
twenty-one or marriage,.. the legacy of ſuch child to be 
diſpoied to one. or more of the children then living, in 
ſuch manner as his wife (whom he made executrix) 
ſhould think fit, and one of the children dies under age, 
and unmarried, the mother may appoint ſuch legacy to 
any one of the other children, and it will be good. 2 
Vern. 513. Thomas v. Thomas, | Ss 

If a man deviſe 404. to be paid to F. S$. by him to be 
diſpoſed of in ſuch manner as the teſtator ſhould, by a 
private note, acquaint him with, and dies, without ſuch 
appointment, this is ſaid to be a good bequelt to the party. 


12 Chan. Ca. 198. Martin v. Clerk. 


But it has been held, if 4. gives all his goods, plate, 


land furniture at F. to A. his wife for life, and declares 


that he will diſpoſe thereof aftes the death of A. by a 
codicil, and makes A. refiduary legatee of all other his 
perſonal eſtate, then makes two codicils, but takes no 
notice of the goods, plate, and furniture at FP, and 


makes his wife one of his'executors, that the wife ſhould 
not 


to be let in, unleſs there had been future words in the 


| grand-children might have taken by the name of chil- 


 aredive;s daughters and a fon, who by birth 1s a younger 


_ one year's wages z per Lord Keeper, Stewards of courts, 


£5 th Be 
not have the abſolute intereſt in the goods, plate and fur- 


niture at F, but that it ſhould be diſtributed after her 
death as an indiſpoſed intereſt, and ſhe to have her widow's 


part thereof oniy, Paſch. 1730. Davers v. deb decreed. | 


_ If one deviſe his land for payment of his debts and le- 
gacis, and deviſes 4.00/. a-piece totwo of his ſiſters, and 
to his.third as much as his executor ſhall think fit ; the 
third ſhall have 400. alſo, and be made equal to her 
other fiſteis, if the eſtate will hold out. 2 Yern. 153. 
IVarecham v. Br own. <1 | 


2. That fhall be a ſufficient deſcription of the perſon to 
take, and of the thing given, 


It ſeems agreed, that if a man deviſes legacies to all 
his children and grand children, that this extends only to 
thoſe who were 77 e//e at the time when the will was 
made, for then the will ſpeaks, and none born after are 


wyl, to all his children or grand chi!dren which ſhou!d 
be born or be living at his death, Dycr 177. Co. Lit. 
112.6. Preced. Chan. 470. _ 

if a man deviſe the ſurplus of his eſtate to his grand- 
ch:Jdren living at his death, grand-children born after his 
deceale {hall not take; for if he had ſo intended it, he 
would not have reſtrained it to children living at his death. 
Fern. 71c. © Muſjeravev. Parry, * | 


If one deviſe the ſurplus of his perſonal eſtate to the} 


chililren of 4. and B, and neither of them has a child at 
the time of making the will, or the death of the teſtator, 
tne Ceviſe- 1s executory, and ſhall extend to any children 
that 4 and B. ſhall afterwards have; and the children 
of. each ſha'] take fer capita, and not per /lirpes, they 
claiming in their own right, and not as repreſenting their 
parents. 2 Fern. 105, I/eld v. Bradbury. ; 

It A. deviſe 15co!. in truſt for the children of B. and 
B. has only one child, and ſeveral grand-children, the 
child only ſha!] take, and the grand-children ſhall not 
come in for ſhares; but if B. had not a child hving, the 


dren. 2 Vern. 106. 


If a legacy of 500. is given to the eldeſt ſon of A. 
to be begotten, to place him out apprentice, and 4. has 
a ſon born after the teſtator's death, the legacy ſhall be 
paid him, though not born in the teſtator's liſe, and 
though it was given to him for a particular purpoſe. 2 
Vern. 431. Nevil v. Nevil, decreed. 

If money is deviſed to younger children, where there 


child, but is heir at law to a conſiderable eſtate of inheri- 
tance, he thall not be conſidered as a younger child, fo as 
totake by the deviſe. 3 Chan. Rep. 1. Bretton v. Bretton. 
A man, by will, deviſed all his goods in fuch a houſe 
to G. for lite, and after his deceaſfe to the heir of F. 8. 
and the point was, whether he that was heir of F.S. 
ſhould take theſe goods as deviſee, and the ſaid goods to 
go to his executors, although ſuch heir die inthe life-time 
of G. or whether he who was heir to F. S. at the time 
of C's death ftouid have them ; aud though it was urged, 
that thoſe goods were only the furniture of the capital 
houle; yet my Lord Ch.ncelior was of opinion, that 
they ablotutely velt in him that was heir of F. S. at the 
time of his death, and decreed accordingly. 1 ern, 35. 
Danvers v. Earl of Clarendin. | 
The duke of Boiton, by will, deviſed in theſe words, 
viz. [tem, I give and bequeath unto ſuch of my ſer- 
vants, as ſhall be living with me at the time of my death 


and ſuch who are not obliged to ſpend their whole time 
with their maſter, but may alſo ſerve any other maſter, 
are not fervants within -the intention cf the wiil; but 1 
will not narrow it to ſuch ſervants only who lived in the 
teſtator's houſe, or had diet from him. 2 /ern. 545. 

A. gave legacies of 15/. a-piece to each of his rela- 
tions of his father's and mother's ſide, and gave the ſur- 
pius of lis perſonal etlate to B, and made C\, his execu- 
tor; the executor paid 157, to the teſtator's couſin ger- 
man, an«d 157. a-piece to her four children; and the 
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not reſtrain the deviſe to the relations within the Rlatyrs 
of diſtributions. 2 ern. 381. Tones v. Beale. FI 
But notwithſtanding this caſe, it ſeems the eſtabliſheq_ 
doCtrine of the court of Chancery, to make the ſtature 
of diſiributions the rule and meaſure of \uch general de. 
viſe; as where A. deviſed all his real and perſonal eſtate 
for the uſe of his relations, without ſpecifying any in par. 
ticular, and ufing any other words: and it was agreed tg 
be the rule of the court, in the conſtruftion of tuch de. 
viſes to relations, that thoſe who by the ſtatute of Giitri. 
butions would be entitled to the perſonal eftate in cafe 
he had died inteſtate, ſhould, upon ſuch general deviſes, 
be let into the ſame proportion only ; and my Lord Chan. 
cellor faid, he thought it. the beſt meaſure for fettin 
bounds to ſuch general words, and that it had been often 
ruled accordingly in this court, Preced. Chan. 401, 
Roach v. Hammond, 

As to the deſcription of the thing given, G:d/phin ſays, 
that in order to find out the teſtator's meaning, with te. 
ſpect to the things he intended to give away, It is necef. 
ſary chiefly to regard the time when the will is made; 
for it is a preſumption at law that the teſtator's mind waz 
not altered, unleſs it otherwiſe appear by ſufficient exi. 
dence ; therefore, ſays he, if a father b:queath to a fon 
(who is a ſtudent) all his books, and afterwards bugs 
other books, the books fo bought paſs not. Godo!ph. 272, 
But it ſeems clear both by our law and the Civil lay, 
that a deviſe of all a man's perſonal eitate paſſes, whateyer 
he died poſſefled. of, and not that oniy which he had at 
the time of making his will ; for the perfonal eſtate be. 
ing tranſient and fleetizgg, and, from the neceſſity of 
dealing and traffick, liable to daily alterations ; if the 
contrary refolution ſhould prevail, it would put men 
under the diſhculty of making a new will every day, 
and create the greateſt perplexity imaginable. Stwinb, 
418, 1 Salk. 2.37. 

Alſo it hath been determined in Chancery, that if a 
man deviſes to his: wife all his perſonal eſtate, at a place 
called 77. all his perſonal eſtate, as: coaches, horſes, &, 
there at the time of his death ſhall paſs, though nct there 
at the time of making the will, the perſonal eſtate being 
fludtuating and varying until the time of the tellator's 
death. 2 Fern, 688. _ | 

But where a man deviſed to his niece all his goods, 
chattels, houſhold ſtuff, furniture and other things which 
then- were or ſhould be in his houſe at the time of his 
death; and ſome time after died, leaving about 265 /. 
in ready money in the houſe; and it was decreed, that 
this ready money did not paſs, for. by the words other 
things, thall be intended things of like nature and ſpecics 
of thoſe before mentioned, Abr, Eq. 201, Trafford v. 
Berrige. | 

If a man deviſe his houſe, and all his goods and fur- 
niture therein, to his wife for life, and after her deceaſle, 
to his ſon R. and his heirs, except his pictures, which 
he gives to his ſons 4. and B, and he has pictures in 
boxes, as well as thoſe hung up in the houſe, and likewiſe 
pictures at his death, which he had not at the time of 
making his will ; and it is proved in the cauſe that he had 
{ki]l in pictures, and frequently bought pictures, and ſold 
them again ; the exception of the pictures ſhall extend as 
well to the pictures hung up as furniture as to thoſe in 
boxes, and as well to thoſe in the houſe, at the time of 
the will, as to thoſe bought in after the will made. 2 Fern, 
5338, Gayre v. Gayre, BS | 


3. What ſhall be deemed ademption or extinguiſhment of 0 
lrgacy; and where a legacy ſhall be preſumed to be a ſatisfaction 
of a debt or Yuty owing to the teflator, 


Swinburne diſtinguiſhes between the ademption and 
tranſlation of a legacy; the firſt, he ſays, is the taking 
away a legacy before bequeathed, which may be done by 
an expreſs revocation thereof, or it may be done {c- 
cret'y and by implication, as by giving away, or volun- 
tarily alienating the thing deviſed. Tranſlation of a lc- 
gacy is the beſtowing of the ſame upon another, which 
is likewiſe an ademption ; and therefore there may be an 
ademption without a tranſlation, but there can be no trat- | 


court allowed the payment to the children, and would 


[{12tion without an ademption. S1vinb. 522, 520, The 
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1k. aJemption of a legacy is no more to be preſumed 
0 oe was nba of the teſtament, unleſs it be proved ; 
and therefore if the teſtator bequeaths all the corn in his 


barn, and lives after the making of his will til] all the 
cn ſpent, and other corn 1s put in the place thereof, 
this ſpending of the corn is no ademption of the Jegacy, 
and therefore the legatee ſhall have ſuch corn as is found 
- the barn when the teſtator dieth, unleſs the corn found 
0 the barn at the death of the teſtator be greater in quan- 
ey than was the corn at the time of the will made, for 
ſo much is due, but not a greater quantity than was the 
rſt, Swinb. $22. : = 
So if the teſtator bequeath a ſhip, and afterwards, by 
iece-meal, repairs and renews the ſame, ſo that there 
remaineth nothing of the old ſhip but only. the bottom- 
tree, there is no ademption of the legacy, but the legatee 
may recover the whole ſhip. Steinb, 522. 8 Ol 
| If a man bequeath a houſe, which afterwards he vo- 
Juntarily pulls down, or which is blown down by the 
wind, or is conſumed by fire, and afterwards he ereCts a 
new houſe where the old houſe ſtood ; Swinburne 1s of 
opinion, that the I-gatee in neither of theſe caſes can 
have the new houſe, it being a general rule of the Civi! 
Law, that a houſe bequeathed being deſtroyed, if the teſ- 
tator build another im the ſame place, the legacy is ex- 
tinguiſhed, unleſs the meaning of the teſtator were other- 
iſe, Swinb. $23, $24- | 
gi if the Ll do bequeath a houſe, and after- 
wards, by piece meal, repair the ſame, ſo that there is 
no part of the old matter or ſtuff remaining, the will of. 
the teſtator js not hereby preſumed to be changed ; and 
therefore the legatary may recover the houſe ſo repaired, 
{or it is deemed to be the ſame houſe ſtill in law. Swznd. 


Alſo if the teſtator, being conſtrained by neceſſity, as 


' for the payment of his debts, ſupplying himſelf or his fa- 
| mily with food and neceflaries, &«. alienate the thing be- 
queathed ; this is no ademption of the legacy, and there- 
fore is the executor bound to redeem the ſame, or to pay 
the juſt value thereof to the legatary. Swinb. 524. 

So if the thing bequeathed be not fully alienated, as if 
it be pledged or pawned, the legacy 1s not thereby extin- 
guiſhed ; and therefore the executor in this caſe is bound 
to redeem the ſame, and to reſtore it to the legatary, or 
to pay the price thereof, if he ſuffered it to be forfeited. 
Swinb, 525. | 

If a legacy be given to one perſon, and afterwards in 
the ſame will the ſame thing 1s given to another perſon, 
this is an ademption of the legacy as to the firſt perſon, 
for the utmoſt conſtancy ſhall be preſumed in the teſtator 
till the contrary appears; and therefore in this caſe they 
Thall divide the legacy between them. Swrnb. 528, 

If a man bequeaths a legacy in theſe words, viz. I 
give to my niece A. 50041, which my ſiſter B. hath now 
in her hands of mine, as by bond appears ; and after the 
money 1s paid in, and ten years after payment thereof 
the teſtator dies, yet the legacy is good, though the ſe- 
curity is altered; for by the words, no more is intended 
but that the legacy ſhould be as ſure as he could make it. 
Raym. 335. Pawlet's caſe. 

So where a man deviſed in the following manner, viz. 
I give and deviſe to E. my good and only uncle, the 
lum of 5001. that is to ſay, that bond and judgment 
he gave me ſor 4001. and 100/7. in money, and makes 
his wife executrix, and defires her to be kind and aſliſt- 
ing to his uncle, that he might live as became a gentle- 
man ; the uncle ſome time after ſold an eſtate, and with 
the money paid off 320 /. and took up the bond, and 
had the judgment vacated, and gave a new bond for the 
remaining 801. and ſome time after the teſtator died, 
and the uncle, having notice of this will, brought his 
bill for this legacy of 5oo/. For the executrix it was 
mbiſted, that this was a ſpecific legacy of that particular 
bond and judgment, and they being cancelled and altered 
before the teltator's death, was an ademption of the legacy 
as to ſo much; and beſides, they urged, that this payment 
of the 3201. amounted to a releaſe, ſo that he could on- 
ly be intitled to the reſidue. 


infiſted, that the diverſity is where the money is volun- 
Vol.Il. N? 102. 


On the «her fide it was: 
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tarily. paid in by the perſon who owes it, and where the 
teſtator ſues for and recovers it ; in the firſt caſe the le= 
gacy continues ſtill good, becauſe the money only comes 
home to the perſonal eſtate ; but in the other caſe, the 
teſtator ſuing for it, ſhews, that he intended to make it his 
own ; and therefore would not leave it to the legatee to 
recover ; and the juſtice of the uncle ought not to pre- 
vent the affeQion of a nephew, and no alteration of his 
intention appeared. My Lord Keeper was clear of the 
ſame opinion, and decreed the 80 /. bond to be delivered 
up, and the reſidue of the legacy to w paid. Abr. Eg. 
302. Orme v. Smith, 2 Vern. 681. S. C, 

One by will deviſed thus: Jrem, 1 give and bequeath 
to my grand-daughter Mary Ford (the plaintiff) the ſum 
of 40/, being part of a debt due and owing to me for 
rent from G. 1. ſhe allowing what charges ſhall be ex- 
pended in getting the ſame. Jtem, I give and bequeath 
unto my grand ſons A. and B. the reſt and reſidue of 
what is due and owing to me from the ſaid G, M. which 
1s about 407. to be equally divided between them, they 
allowing charges as aforeſaid. Aſter the teſtator received 
the whole debt owing for rent from G. M. and for the 
plaintiff, it was inſiſted that there was a difference be- 
tween a ſpecific and pecuniary legacy: and though the 
diſpoſing of a ſpecific legacy might be an ademption of 
it, yet this being a pecuniary legacy, the paying the 
money to the teſtator would be no loſs of it. On the 


| other fide was inſiſted upon the difference between a volun- 


tary and compulſory payment, that though the firſt was 
no ademption, yet the ſecond was, and that the teſtator 
obliged G. . to pay in. the money ; but my Lord 
Chancellor was of opinion, that there was no founda- 
tion for the difference taken in the books between a vo- 
luntary and compulſory payment, for the latter might be 
with an intent to ſecure the legacy at all events, and de- 
creed the plainliff the 40 /. legacy. Abr. Eg. 302. Ford 


'v. Fleming. 


If a man bequeath 100/. to a man, and he in the 
ſame teſtament gives him 1007. without taking notice of 
the firſt 1007. the ſecond diſpoſition is underſtool to be. 
but a repetition of the former, and all but one legacy, 
unleſs it appears that the teſtator intended him 200 /. in 
all. Stwimb. 530. | | 

A, deviſes to his younger ſon 7507 and afterwards 
buys him a cornet of horſe's commiſſion, and paid 650 /. 
for it ; and it was proved to be intended this 6507. 
ſhould be diſcounted out of the legacy, and that ke would 
ſtrike ſo much out of his will as "Oe as the accounts 
came from London to him, but died before they came, 
without altering his will; and it was held, that this 
money paid for the commiſhon ſhould go in diminu- 
tion of the legacy, and be taken in payment and fatif- 
faction of ſo much. Preced. Chan. 263. Hoſkins v. 
Hoſkins. | ” 5 

If 4. by will deviſes 200 /. to his daughter, and af- 
terwards on her marriage gives her more than that ſum, 
this is an extinguiſhment of the legacy. 2 Vern. 115. 

So where the teſtator direted that 400 /. ſhould be 
laid out in finiſhing a houſe which he was building, and 


| living after the making of the will to expend a preater 


ſum in that ſervice, it was decreed againſt the heir at 
law, that this was an extinguiſhment and ſatisfaQtion of 
the 400 7. although the houſe was not completely finiſhed 
at the teſtator's death. i Fern. 95. Huſbands v. Huſbands. 
The intention of the teſtacor being the prevailing rule 
to go by in the conſtruction of wills, it has been from 


| thence eſtabliſhed as doctrine, that wherevep a perſon, 


by his will gives a legacy as great or greater than the 
debt he owes to the legatee, that ſuch legacy ſhould be a 
ſatisfaQtion of the debt, on the preſumption that a man 
muſt be intended juſt before he is bountiful, and that 
his intent is to pay a.debt, and not to give a legacy, 
Abr. Eq. 203. 1 Salk. 155. 2 Salk, $08. 2 Vern. 177, 

258, 298. | | | | 
As where a man by marriage ſettlement provides 400 /. 
for daughters, and having two daughters, by will gives 
them 2007. a-piece for their portions, without taking 
notice of the ſettlement ; and ir was held, that the 200 /. 
a-piece ſhould be a fatisfaQtion of the portion by the ſet- 
s B tlement, 


_ ther they ſhall be pro tanto a ſatisfaCtion, he was in great 


' gacy given to him by the will of his father; and it was 


ed rather to think they ſhould in that caſe take both, eſ- 


poſe of 301. part thereof at her death ; and it was held, 
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tlement. 2 Yen. 111. Bloyes v. Bloyes, cited to have 
been adjudged. | | 

So where 2 man had prevailed upon his wife to join in 
ſelling 7 /. 105. per ann. of her jointure, and after  /. 
IO s. per ann. more, and having given two ſeveral notes, 
that his executor ſhall pay her the faid two ſeveral 
ſums during life, he afterwards makes_his will, and 
thereby gives her 14 1. pe# ann. during life, out of cer- 
tain lands : and this was held to be a fatisfaCtion of the 
nates. 2 Vern. 498. Preced. Chan. 240. S. C. Brown 
v. Dawſon, 

So where one ſettles his eſtate on truſtees, to be ſold 
for payment of his debts, with power of revocation, 
then he marries a daughter, gives her a portion, and co- 
venants that the huſband ſhall have the eſtate 1500 /. 
cheaper than any other ; afterwards he, by will, revokes the 
ſettlement, gives the huſband 1500 /. and dies, and this 
legacy was held to be in ſatisfaCtion of the 1500 /. ſecu- 
red by the ſettlement. Preced. Chan. 138. Bromley v. 
Teffereys. Ls 

So if A. by marriage articles, agrees to leave his wife 
8001. and her jewels, &c. but it is declared, that not- 
withſtanding the articles, ſhe ſhould, not be debarred' of 
any thing be ſhould give her by will; and 4. by will, 
makes a diſpoſition of his whole eſtate among his chil- 
dren, &c. and gives his wife 1000 /. the wife muſt wave 
the articles, or the will, for ſhe cannot have both ; for 
his making a diſpoſition of the whole eſtate, ſhews that 
he intended that every part ſhould be performed. 2 Fern. 
555. Hernev, Herne. _ 

"So where a child, intitled by his father's marriage ar- 
ticles to a ſhare of his father's perſonal eſtate, has a le- 


held, that if he will have the legacy, he muſt wave the 
benefit of the articles. 2 ern. 556. 

\ So where a freeman of London made his will, and de- 
viſed legacies to his children more than their orphanage 
parts would amount to, without taking any notice what- 
ſoever of the cuſtom ; and it was held by the Maſter of 
the Rolls, that theſe- legacies ſhould be a ſatisfaction of 
their orphanage ſhares, to which they were intitled by 
the cuſtom in the nature of a debt; and that the legacies 
ſhould not come out of the teſtamentary or dead man's 
part, becauſe it is held in this court, that they ſhall not 
take both by the will and the cuſtom too; but where 
ſuch legacies are leſs than their orphanage ſhares, whe- 


doubt, and ſent it to the city to certify, though he ſeem- 


pecially if none of the deviſees in the will were thereby 
diſappointed. Trin. 1729. Nichols ver. Nichols, 

But though the caſes on this head have prevailed thus 
far on the circumſtances attending them, and the inten- 
tion of the teſtator, yet as a legacy is a gift or gratuity, 
it is to receive the moſt favourable conſtruction : and 
therefore if it be leſs than the ſum due, payable on a 
contingency or future day, on theſe or the like circum- 
ſtances it will be conſtrued an additional bounty, and not 
a ſatisfation : and in all theſe caſes the intention of the 
party ought to be the rule. 1 Salk. 508. RES 

As if A. give a bond to B. her ſervant to pay her 20. 
per ann. quarterly, for her life, free from taxes; and 
by will, without taking notice of the bond, gives 20 / 
fer ann. for: her life, payable half yearly, but not aid 
free of taxes; B. ſhall have both the annuities, for that, 
by the will, not being io advantageous as the firſt, can- 
not be preſumed a ſatisfaftion. 2 Yern. 478. Atkinſon v. 
Webb. Preced. Chan. 2.36. S. C. | 
\ So where A. on his marriage covenanted to purchaſe 
and ſettle a jointure of 20. per ann. on his intended 
wife, and if he died before ſuch purchaſe or ſettlement 
made, ſhe ſhould have 3001. out of his eſtate for her 
own uſe; the marriage was had, and the huſband died 
before any ſuch ſettlement was made ; but by his will he 
deviſed to his wife 330 /. for her liſe, with power to diſ- 


I. That ſhe had a right to 3001. and intereſt, and that 
the executor could not now be at liberty to ſettle 20 /. 


| ſhould have the 330/. per ann. as an ad 


and proviſion for his wife. 2 Vern. 505. - Perry v, Perry 


ditional boung 


4. Of veſted or lapſed legacies, 
It ſeems by the rule of the Civil Law, and by the caf 
on this head, that if a legacy be devifed to 7 $ yes 
FT a N J+ 9. and he 

dies in the life-time of the teſtator, that the legacy i 
lapſed, there being no ſuch perſon to take at the Ah 
when the will is to take effect. Ar. Eq; 296, 297, 

So where A. by will, reciting that B. owed him 400! 
gave and bequeathed that 4007. to him, provided he one 
of 400 /. paid feveral ſums in the will mentioned to his 
wife and children, and the reſt and reſidue he freely and 
| abſolutely gave to him, and willed and required the exe- 
cutor to deliver up the ſecurity immediately upon his 
death, and not to claim or meddle with the debt, of any 
part thereof, but to give ſuch releaſe or diſcharge, as B 
his executors or adminiſtrators, ſhould require or think 
fit ; B. died in' the life-time of the teſtator ; and it was 
held, that the money directed to be paid the wife and 
children was well deviſed ; but as to the reſidue deviſed 
to the debtor himſelf, that it was a lapſed legacy, he 
dying in thelife-time of the teſtator ; although it was ad- 
mitted, that if the: teſtator had ſaid, I forgive ſuch a 
debt, or that my executor ſhall not demand it, or ſhall, 
releaſe it, that would have been a good diſcharge of the 
debt, though the debtor died in the life-time of the teſta. 
tor. 2Pern, 521. Elliott v. Davenport. 
: A, deviſed an eſtate to his wife, and aſter to the plain- 
tiff, his niece, and her heirs, upon condition and to the 
intent that ſhe pay 400/. to ſuch perſons, as his wife 
by her will in writing, or any other writirg, ſhould direct 
and appoint, and dies; the wife after marries a ſecond 
huſband, and then makes a will, appoints the 4001. to 
be paid to her huſband, his executors or adminiſtrators, 
and that when he ſhall have fully received the 400 /. he 
ſhall pay 1007. out of it to B. gol. to C. and 50/4. to 
D. and makes her huſband her executor ; and then poes 
on, and ſays, that ſhe has publiſhed this her laſt will 
and teſtament in the preſence of three witneſſes ; and the 
huſband ſubſcribed that he does not-approve of this will ; 
afterwards the huſband dies before her, and makes her 
executrix of his will and refiduary legatee ; then B. and 
C. die, both inteſtate, and afterwards the wife dies, and 
the defendants take out adminiſtration to her, with the 
will annexed, and alſo adminiſtration to B. and C. and 
the queſtion was, whether this appointment being made 
by will, and the appointee dying before the appointor, 
this ſhould be in the nature of a legacy, and fo the ap- 
pointment void, the teſtatrix ſurviving the nominee ; my 
Lord Keeper held, that if it was a thing purely teſta- 
mentary, it would be plainly a lapſed legacy, but that in 
this cafe the 400 /. was not in its own nature teſtamen- 
tary, but they take as nominees, and it is but the exe- 
cution of a truſt; and decreed the money to be paid. 
Abr, Eq. 296. Burnet v. Holgrave. | 

SO where E. made her will, and deviſed in theſe words, 
I give unto my loving kinſman R. H. the ſum of 300k 
one 100 /. part thereof, he doth owe me, which I intend 
to give to my couſin S, F. his yourgeſt daughter ; but 
my will and deſire is, that he will give the ſaid 3ool. to 
his daughter S. 7. at the time of his death, or ſooner, 
if there be occaſion, for her better advancement and 
preferment z the teſtatrix at the time of making her will 
was in Zrgland, and it happened that R. H. died in Ire- 
land, eight days before the death of the teſtatrix ; aſter- 
wards 8. H. died, at the age of ſixteen, and unmarried, 
and the plaintiff was her adminiſtrator ; and it was de- 
creed at the Rolls, and affirmed by my Lord Chancellor, 
that the words I deſire, or I will, amount unto an e- 
preſs deviſe; and that the 1007. bond to the teſtatix 
{ſhould be aſſigned to the plaintiff, and the 200 /. paid 
him, with intereſt, from the time of exhibiting the bill; 
although it was infiſted upon, that a benefit was deſigned 
R. H. and that he was not a bare truſtee ; for he was t0 
have the intereſt of the 300 /. for ,bis life, unleſs his 
daughter had occafion for it before his death, which ſhe 


per ann, as the teſtator might have done. 2, That ſhe 


had not. 2 Fern. 466-7, Earls v. England. Preced. 
Chan. 200. S. C. | | 
But 


G 


teſtator gives his ſiſter 350/. upon condition 
or before her death, give to her children 
thereof, and the fiſter dies in the life-time of the 
the whole legacy is lapſed ; although it was in- 
Giſted, that if the deviſe had been only of the intereſt of 


- But if the 
| that ſhe, at 

200!. 
_ teſtator, 


the 200/. to the teſtator's ſiſter for life, and the prin- 
cipal to the children, that had been a good deviſe to the 
children as to the 200/, and it would not have been loſt 
by the mother's dying m the teſtator's life-time, and the 
intention of the teſtator in this caſe amounted to as much - 
but it was adjudged ut ſupra, the court taking it, that 
being a deviſe of money, the abſolute property veſted in 
the firſt legatee: Quare. 2 Vern. 116, Birkhead v. 
vard. | | | 
bt however a legacy may become void or lapſed by 
the legatee's dying in the life-time of the teſtator, yet it 
is plain, that if in ſuch caſe there be a limitation over to 
| another, that the limitation over is good, though the firſt 
legatee die in the life-time of the teſtator ; as where A. 
deviſed 500/, a-piece to his two grand-children by. name, 
and if either of them die, his ſhare to go to the ſurvivor ; 
one of them died in the life-time of the teſtator z and it 
was held, that his ſhare ſhould go to the ſurvivor, and 
was not a lapſed legacy. Preced. Chan, 470, 471+ 
Soif A. deviſed 1500!. a-piece to the four children of 
. $. by name, to the ſons to be paid at their age of 
twenty-one years, and to the daughters at eighteen, or 
day of marriage ; and in caſe one or more of the afore- 
ſaid children ſhall happen to die before his, her, or their 
reſpeQive \egicy or legacies ſhall become due, then ſuch 
legacy or legacies ſhall go to the ſurvivors of them ; and 
in caſe three ſhould die, then the ſurvivor to take the 
whole; if one of the children dies in the life-time of the 
teſtator, the ſurvivors ſhall take that ſhare, and it ſhall 
not be a lapſed legacy. 2 Yern. 207. Miller v. Warren, 
decreed. 2 Vern. 611, Ledſome v. Hickman, S. P, de- 
creed, | | 
So where a legacy of gol. was given to A. at twenty- 
one, or marriage, and $ol. to B. at twenty-one or mar- 
riage, and in the cloſe of the will the no thee added, If 
any legatce dies before his legacy is payable, the ſame ſhall 
goto the brothers and ſiſters of ſuch legatee ; A. dying in 
the life-time of the. teſtator, it was adjudged no lapſed le- 
gacy, but that it ſhould go to the brothers and ſiſters. 
2 Vern, 378. Dorrel v. Melefworth, 1 Vern, 425. 2 
Vern. 653, 744+ S- P. | 
50 where a man deviſe to 4. and B. the two daugh- 
ters of his brother G. to be paid within a year after the 
death'of his wife, viz. 50l. to 4. and gol. to B. if they 
ihall be both alive at the time of payment, but if either 
of them ſhould die before, then the ſaid 100/. to the 
ſurvivor of the ſaid two daughters ; one of the faid two 
daughters died in the life-time of the teſtator ; and the 
only queſtion was,. whether the ſurviving daughter ſhould 
have the whole 1000. or only the 50/. and Rawiinſon 
and Hutchins, Lords Commiſſioners, were clearly of opi- 
nion, that ſhe ſhould have the whole 100/. they ſaid, 
that by the firſt clauſe of the will it is a Joint deviſe to 
them of the 100. in which caſe, if the will had gone no 
farther, if one had died," it would have ſurvived to the 
other ; then the viz. that comes after' is only a ſeverance 
of it, in caſe they ſhould both live to the time of pay- 
ment, which they did not; and then the laſt clauſe of 
the will, in caſe either died before the time of payment, 
15 a new ſubſtantive deviſe of the whole 109/. to the ſur- 
v1yor ; and decreed accordingly. Abr. Eq. 298. Scoolding 


V. Green. 4 


5. Of abating, refunding, and giving ſecurity for that 
Purpoſe ;, and of refiduary legacies and legatees. 

Pecuniary legatees ſhall abate in proportion to the de- 
hiciency of affets; and therefore if the eccleſiaſtical cpurt 
0 about to compel an executor to pay a legacy without 
ccurity to refund, a prohibition will be granted ; for 
though an executor may pay a legacy without ſuch cau- 
uon or ſecurity, yet he is not obliged to do it. Cro. Eliz. 
407. Moor 413. Owen 72. Allen g0. 


0if a man deviſe ſeveral legacies, as 100. to one, 


and $ol. to another, &*, there althoughhe direCs the le- 
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gacy of 1007. to be. paid- in the firſt place, yet if the | 
other legacies fall ſhort, then the legatee of 100/. muſt 


make a proportionable abatement of his legacy. 1 Fern. 
31. Brown v, Allen. | / 

So if a legacy be given to executors for care and pains, 
yet this ſhall give fuch legacy no preference, but the 
executor mult abate in proportion: 2 Pern. 434. Frets 
well v, Stacey, 

As to refunding and abating, it ſeems clear; that cre- 
ditors may compel legatees in equity to refund when aſfets 
become deficient, although there was no proviſion made. 
for refunding at the time the legacies were paid. 1 Vern; 
94. 2 Vent. 358, 360. Fa 205. 

So where A. being indebted to B; made C. his exe- 
cutor, and C. waſted the eſtate, and difd, having des 
viſed ſeveral legacies, and made D. executor, which le- 
gacies D. paid, and B. having exhibited a bill againſt D: 
the executor of C. for his debt due from the firſt teſtator, 
and againſt the legatees in the will of C. to compel them 
to refund their legacies, there not being ſufficient aſſets 
of the firſt teſtator, it was agreed accordingly; for a 
creditor may follow the aſſets in equity, in whoſe hands 
ſoever they come. 1 ern. 162. 2 /ern. 205. laid down 
as a rule. | _— 

Alſo one legatee may compel a pecuniary legatee to 
refund where the afſets become deficient, thovgh there 
was no proviſion made for refunding, although he hath 
{till remedy againſt the executor, and may compel him to 
pay it out of his own purſe, if he voluntarily paid away 
the aſſets to the other legatees. 1 Chan. Ca. 136, 248. 2. 
Chan. 132. 1 Vent. 360. EW; 

But it ſeems to be agreed, that an executor who vos 
luntarily pays a legacy, or afſents to the deviſe thereof, 
cannot, either in favour of other legatees or creditors, 
compel the legatee to refund, but that in ſuch caſe he 
muſt bear the loſs himſelf. 2 Chan. Ca. 9, 145. 1 ern. 
gOz 453, 460. 2 Vern. 205. | h 

But it is ſaid, that if an executor pays out the aſſets in 
legacies, and afterwards debts appear, of which he had 
no notice at the timeof payment of the legacies; or if he 
had been compelled by a decree in equity to pay legacies, 
that 1n theſe caſes he may, by bill in equity, compel the 
legatees to refund, although he took no caution or ſecurity 
for that purpoſe. 1 Chan. Ca. 136. 2 Vern. 205. 

For more learning on this ſubjeft, ſee Z Bac. Abr. lit. 
Legacies, and ſee Erecutor, Wuis. ME DIND ? 

Legalis homo, ls taken for him who ſtands reAfus in. 
curia, not outlawed, nor excommunicated, nor defamed : 
and in this ſenſe are thoſe words ſo often uſed, Probi & 
legales homines, Hence legality is taken for the condition 
of ſuch a man. Ipſe tamen malefaftor tradat fidejuſſores 
de pace & legalitate tenenda, i. e. Sureties for his good be- 
haviour. LL. Eqdw. Conf. cap. 18. See Peomanz 

Legatary, (Legatarius) He or ſhe to whom any thing 
is bequeathed; a legatee. Sir Henry Spelman ſays, it is 
ſometimes ufed pro /egato vel nuncto. | 

Legate, An ambaſſador, or. other repreſentative of a 
Prince, eſpecially of the Popes of Rome, who in England 
had the archbiſhops of Canterbury for their /egatos nates ; 
and upon extraordinary occaſions ſent over /egates a latere. 
Theſe /egates are often mentioned in our old hiſtorians. 
'The difference between them is thus: /egatus a /atere 
was uſually one of the Pope's family, who was veſted _ 
with the greateſt authority in all eccleſiaſtical affairs over 
the whole kingdom where he was ſent; and during the 
time of his legation, he might determine even thoſe ap- 
peals which had been made from thence to Rome. Legatus 
natus had a more limited juriſdiQtion : *tis true, he was. 
exempted from the authority of the /egate a latere, in his 
own province. Cowell, edit. 1727+ 

Legatee, Is the perſon to whom a 
by a laſt will. | | : 

Legatory, (Mentioned in ſtat. 27 Eliz. cap. 16.) The 
ſame with Legatary. : 

Legatum, In the eccleſiaſtick ſenſe was a legacy given 
to the church or accuſtomed mortuary. Cowell, edit. 
17 


legacy is bequeathed 


27. 

— SO facere, To make oath. Legem habere, To 

be capable of giving evidence upon oath. Legem amittere, 
a, 


To 


"LB: 4 


To loſe the privilege of being admitted as a legal evi- | 


dence. Minor non habet legem, 1. e. is| not capable of te- 
ſtimonial ſwearing. See Mr, Selden's Notes on Hengham, 
Pag. 133, | 

Legercgild, and Legerwit, (LZegergildum,) The ſame 
with Lairwite. Cowell, edit. 1727. | 

Legiofus, Litigious, and ſo ſubjeCt to a courſe of law. 
Cowell, edit. 1727, 

Legitimation, (Legiaimatio) A making lawful, or 
legitimate, : 

Leipa, A departure from ſervice. Si quis a domino 
ſuo fine licentia diſcedat, ut leipa emendatur & redire c- 
gatur., Leg. H. 1.c. 43: 

Lemon-juice, See Lime, | | 
Lent, (Duadrage/ima,) A fet time of faſting and ab- 
ſkinence for forty days next before Ea/ter, mentioned in 
the ſtat 2& 3 Ed. 6. 19, And firſt commanded to be 
obſerved in England by Ercombert ſeventh King of Kent, 
| before the year 800. See Yoly-days and faiting-daps. 

Lep and lace, (Leppe & laſſe,) Is a cuſtom in the 
manner of J/:tle in Eſſex, that every cart that comes 
over a part thereof called Greenbury (except it be the 
cart of a nobleman) pays 44. to the lord of the manor. 
Corvell. edit. 1727. | | 

Lepa, l[s a meaſure which. contained the third part of 
two buſhels, Et colligat in boſeis Domini de uncibus tertiam 
partem unius menſure que vocat” lepa, quod ef1 tertia pars 
duorum buſſellorum, & walet quadrantem. Iu Cange. 
From hence we derive a ſeed-leap. Cowell, edit. 1727. 

Lepozarius, A greyhound for the hare. Cencedo ets 
duos leporarios & guatuor bracatos ad leporem capiendum 
in foreſta de Eſſexia, Mon. Ang]. 2 par. fol. 283. a. 

Leporium, A place where hares are kept. Mon. 
Angl. 2 tom. p. 1035, 41n turbaritis, in vivariis & lepo- 
rlis, &c. | 

Leproſo amovendo, Is a writ that lies for a pariſh, to 
remove a leper or azar that thruſteth himſelf into the 
company of his neighbours, either in church, or other 
publick meetings, to their annoyance or diſturbance. 
Reg. Orig. fol. 267. F.N. B. f. 423. | 

Le Hoy le veut. By theſe words the Royal aſſent is 
Ggnified by the clerk of the parliament to publick bills, 
which gives birth and life to them which before were 
but embrios; and to a private bill his anſwer is So/t fazt 
comme il eſt deſire. | | 

Le Dov \'aviſera, By thefe words. to a bill preſented 
to the King by his parliament, are underſtood his abſo- 
lute denial of that bill, in a more civil way, and the bil] 
thereby becomes wholly nulled, | 

Lefia, A leaſh of greyhounds: the term is now re- 
ſtrained to the number three, but was formerly double, 
or perhaps indefinite. Cowell, edit. 1727. | | 

Leſpegend, (Sax. /e/-pegen, 1. e. baro minor.) Sint ſub 
quolibet horum ex mediocribus hominibus (quos Angli lelpe- 
gend nuncupant, Dani vero yoong men vocant) locati, qui 
curam & onus tum viridis tum venerts ſuſcipiant. Conſti- 
- tut. Canuti Regis de Foreſta, Art. 2. 

Leſſa, Is a legacy. Eleemoſynas quas mei homines fa- 
ciant de ſuis decimis, atque leſſias de ſuis ſubſtantiis, From 
whence we derive the word /zaſe. Monaſt. 1 tom. pag. 


502, 
, Leſſoz and Leſſee, The /e/or ' is he that leaſes lands 
or tenements to another for term of life, years or at will ; 
- and he to whom the leaſe is made is the /e//ee. 
Lefſtage. See Laftage. 
Leftagetry, Leſtage-free, or exempt from the duty of 
paying ballaſt money. Cowell, edit. 1727. 


Le\wes, or Lelves, Is a word uſed in Domeſday, to} 


ſignify paſtures, and is ſtill uſed in many places of Zng- 
land, and often inſerted in deeds and conveyances. 
Cowell, edit. 1727. | 

Letare Jeruſatem. The old duty of quadrage/imals, 
or the cuſtomary oblations made on Midlent Sunday, 
when the proper hymn was, Letare Feru/alem, &c. by 
the inhabitants within a dioceſe to the mother cathedral 
church ; which old cuſtom of proceſſion and ablation at 
that time, was the beginning of that praQtice which is 
ſtill retained among us, of mathering or going to viſit pa- 
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tary offerings on that Sunday, were by degrees ſettled ',. 
to an annual compoſition or pecuniary payment, Wag 
on the parochial prieſt, who was preſumed to nas. 

them from his people, and obliged to return them to C 
cathedral church ; therefore in ſome forms of aPprobatio ? 
the ſubtle religious took expreſs care to throw this es ; 
other burdens upon the oppreſſed vicars, As inthe ordi 

nation of the vicarage of Erdele, in the archdeaconry f 
Huntingdon, made in the year 1290, it _is provided Su 
quidem vicarius ſolvet Jynodalia, Ixtare Jeruſalem, & " 
bros, veſtimenta & alia ornamenta, luminare competen, n 
cancello, vinum, oblatas, & clericum idoneum & hi, fimilia 
inveniet & exhibebit, Ex Libro Inftitutionum * Oliv, 
Sutton Epiſc. Lincoln. MS, Cowell, edit. 1727. : 


Letters, fr it is anvay; to ſend letters wichout a 
name, or in a fictitious one, ſee 9 Geo. 1. c. 22. und 
Black act. OO rn, Om 

Extorting money, &c. by threatening letters to be py. 
niſhed by fine and impriſonment, or by pillory, whip. 
ping or tranſportation, 3o Geo. 2. c. 24. 

Letters of abſolution, or abſolvatory letters /litrg 
abſolutoriz) Were ſuch in former times, when an abbot 
did releaſe any of his brethren ab omni ſubjefione (s 
obedientia, &c. and made them capable of entering into 
ſome other order of religion, The form of which you 
may ſee in Mon. Faverſhamenſi, pag. 7. ; 

eter of attozmney, (litera atternati) Is a writing 
authorizing an attorney, that is, a man appointed to do 
a lawful act in our ſtead. 2. Symbol. part. 1. lib, 1, 
feft. 559. As a letter of attorney to give ſeifin of lands, 
to receive debts, to ſue a third perſon, &c. See the tit, 
7 Ric. 2. 13. Cowell, edit, 1927. See Authority, 

Letters claus, (liter clauſe) Cloſe letters oppoſed 
tO Jetters patent ; theſe c/auſe letters being commonly ſeal. 
ed up with the King's  bGgnet or privy ſeal, while the 
letters patent were leſt open, ſealed with the broad ſea, 
Letrers of erchange, (litere cambitoria, vel litery © 
cambii.) Reg. Orig. fol. 194. See -Vills of exchange, 
Letters of marque. See Jzarque and repriſal, 14 #, 
6.7. | | 
{eters of ſafe conduct. See Safe condug. | 
Letters patent, (lizere patentes) Are writings ſealed 
with the great ſeal of Eng/and. whereby a man is authos« 
thorized to do or enjoy any thing, that otherwiſe of him- 
ſelf he could not, 19 H. 7. 7. And they are ſo termed 
from their form, becauſe they are open with the ſeal affixed 
ready to be ſhewed for confirmation of the authority 
given by them. Common perſons may grant /etters pu- 
tent, F. N. B. f. 35. but they are rather called patentes 
than letters patents, Letters patents to make denizens, 
32 H. 6. 16, yet for difference ſake, thoſe granted by 
the King are called Letters patent royal, 2 H. b. 10. 
Letters patent conclude with te/le me ipſo, &c. Chartets 
with hits te/tibus. 2 par. Inſt. 78. T hey are ſometimes 
called alſo Letters overt. En teſmoignance de quel hiſt 
nous avons fait fair ce/ies noz Letters Overtez. Pat. 23 
Ed. 3. p- 2. m. 24. Letters patent of ſummons of debt. 
Anno 9 H. 3. cap. 18. There is likewiſe a writ patent 
mentioned in F, N. B. fol. 1, &c. | 

Levant and couchant, Is when cattle have been fo 
long in another man's ground, that they have lain down, 
and are riſen again to feed; in the Latin records they 
ſay, levantes & cubantes, Cowell, edit. 1727. ve 


| Common. | 


Levanum, Leavened bred. From the Lat. /evart, 
to make lighter, 
Levare foenum, To make hay, or properly to calt 
it into wind-rows, in order ad tafſandam, to cock It up» 
Homines de Hedingdon wvenient cum 00 ſuis ad 
diftum fanum levandum & tafſandum, Paroch. Antq: 
pag. 320. Hence una levatio foeni was one day's haj- 
making, a ſervice paid the lord by inferior tenants. — 
Alicia que fuit uxor Richardi le Grey, faciet unam 
farculaturam & unam Wedbedripam, & levationem feci! 


ch. Þ. 402. ; 
Levare facias, Is a writ direfted to the ſheriff, for 
ements of 


vents on Midlent-Sunday, But to return; theſe volun-' 


the levying a ſum of money upon lands and tenem: 
him that hath forfeited a recognizance. Reg. Orig: ft 


b 
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298 © 300, and alſo F, N. B. 265, See Execution, 
20 ognicance! | : g $ne” 

* JLgvert f1ct25 damna de difſerſitoribus, Is a writ direCt- 

d to the ſheriff, for the levying of damages wherein the 

i i or hath formerly been condemned to the di//ei/ce. 
© Orig. fol. 214- b TO | 

Keg: oat facto? relidummn debit, Ts a writ direed to the 


ſheriff, for the levying the remnant of a debt upon lands | 


and tenements, Or chattels of the debtor, that hath in part 
Cisfied before. Reg. Orig. fil. 299, | | 
Levart factas quando virecomes cecurnavit quod non ha- 
buit eptores, [s a writ commanding the ſheriff to ſell 
the goods of the debtor which he hath already taken, and 
returned that he could not fell them, and as much more 
of the debtor's goods as will ſatisfy the whole debt. Reg. 
'o. fil. 200» 7 db 
a 194 Ts a meaſure of land conſiſting of 1500 Paces. 
Ingulphus tells us, it is 2000 paces, pag. 9Io. In the 
Monaſtic. 1. tom. þ. 313- it is 480 perches. : 
Leurata, Is a ſpace of ground, as much as a mile 
contains. De boſco, &c. continente unam leucatam 2n la- 
titudine & dimidium in longitudine, Monaſt. 1 tom. p. 


-68. And ſo it ſeems to be uſed in a charter of Wiilam | 
/ 


Yonqueror to Battle Abbey, Cowell, edit. 1727. 
DDE A level, even or upon the /eve/, Cowell, 
dit, 1727» | | =_ 
ew Tirvare) Signifies to gather or exaCt ; as to levy 
money : and is ſometimes uſed to ere& or ſet up; as to 
levy a mill. Kitchin, fo!, 180. Allo to raiſe or caſt up ; 
as to /evy a ditch, Old Nat. Br. fo!, 1106. And to levy 
a fine, which is now the uſual term : and anciently the 
word rerea fine was made uſe of. Cowell, edit, 1727. 

Levmg Par, See Treaſon, 
Lewdneſs, Is puniſhable not only with fine and im- 
priſonment, but alſo with ſuch infamous puniſhment as 


to the court in diſcretion ſhall ſeem proper. 1 Hawk. P. 
C. 196. and Mich. 1 Fy Cdr. 2. A. perſon was indicted 


ſor open lewdneſs in ſhewing his naked body in a bal- 
cony, and other miſdemeanors, and was fined 2000 
marks, impriſoned for a week, and bound to the good 
behaviour for three. years. 1 Sid. 168. See Adultery, 
Saſtard, Bawdy-houſe. by 
Lex, Is often taken for udicium Dei, It is the ſame 
as lada amongſt the Saxms, which is either a canonical 
or vulgar purgation. In Leg. H. 1. cap. 6z. Ab adven- 
tu dymnini uſque ad oflavas Epiphanie non eft tempus leges 
aciendt. | ] : 
Ler amiſſo, or Jegem amittere, viz, One who is an 
| infamous, perjured or outlawed perſon. In Braon, lib. 
4. cap. 19, par. 2, Non «ft ulterius dignus lege. ; 
Lex apoftata, or Legem apoſiatace, Is to do a thing 
contrary to. law. It is mentioned in Leg. H. 1. cap. 
12. Yui legem apoſtatabit were ſue /it reus prima 
U12, wp 
Ler Brehonia, The Brehan law, was a law peculiar 
to /reland, overthrown by King 7-hn in the twelfth year 
of his reign, and the Engiih laws ſettled inſtead thereof, 
dee Brehon. | | SO 
Ler Bretonſe, The law of the Britains, or of the 
Marches of I/al\s. Lex Marchiarum. See Bretoyſe. 
Ler deraiſnia, (Redius deraiſina,) Is the proof of a 


thing which one denies to be done by him, and his ad-, 
vecſary affirms it ; defeating and confounding the aſſertion 
of his adverſary, and ſhewing it to be without and againſt 


reaſon or probability. Cowell, edit. 1727-+ Y 


Ler judicializ, Is properly Purgatio per Judicium ferri. 


Sometimes it is called Fudicium. Leg. H. 1. cap. 9, 453 
was facramentalis, Purgatio per ſacramentum. Leg. 
H. 1, cap. 9, /j quid bello vel lege facramentali;, &c. 
Tepetelur,' . 
| "Arr terrae, 'The law and cuſtom of the land, dil- 
tinzvithed by this name from lege civili, as Mr, Selden 
tells us in Difſertatione ad Fletam, cap. 9. par. J. 

Lex Dalleaſica, The Britiſh law, or law of Wales. 
Statut, Wall. : 

\Le”, The French word for law, We alſo term paſ- 
ture by a frequent name. in ſeveral countries, /zys, and ſo 
it is uſed in Domeſey. $ 

Vor., Il. N® 102. 


| 


| 


[ 
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Ley, Lee, lay, Whether in the beginning or end of: 
names of places, ſignify an open field, or large paſtures. 


From the Saxon lag, campus, paſcuum ; as Blechingley, 
Sc, Cowell, edit. 1727. | | 
Ley-gager, (mentioned in ſtat. 1 Ca. 1. cap. 3.) 
Wager of law. See Wager of law, | 
Libel, (/ibellus) Literally fignifieth a little book, but 
by uſe it is the original declaration of any aCtion in the 
Civil Law, 2 H. 5. 3. and E4.6. 13. It ſignifies alſo 


unlawfully publiſhed, and then called ſamoſus libellus * 
and this either in ſcriptis, aut fine ſcriptis * in ſcriptis 
1s when an epigram or other writing is compoſed or pub-- 
liſhed to another's diſgrace, which may be done verbis 
aut cantilenis : as where this is maliciouſly repeated or 
ſung in the preſence of others; or elſe traditione, when 
the /;bel, or any copy of it is delivered over to ſcanda- 
lize the party. Fameſus libellus fine ſcriptis may be two- 
fold ; 1, Pidturis, as to paint the party in a ſhameful 
and ignominious manner. Or, 2. Signis, as to fix a 
gallows or other ignominious ſigns at the door of the 
party, or elſewhere. 5 Co. Rep. De famoſis Libellis, 

A libel is defined a malicious defamation, expreſſed 
either in printing or writing, or by ſigns, pictures, &c. 


dead, or the reputation of one who is alive, and thereby 


expoſing him to public hatred, contempt and ridicule. 


1 Hawk. P. C. 193. 5s Med. 165. | 

This ſpecies of defamation is uſually termed written 
ſcandal, and thereby receives an aggravation, in that it 
1s preſumed to have been entered upon. with coolneſs and 


\ deliberation, and to continue longer, and propagate wi- 


der and farther than any other ſcandal. 5 Co. 125, 
But it is clearly agreed, that not only written or print- 
ed ſcandal comes within the notion of a libel, hut alſo 


either by figns or pictures ; as by fixing up a gallows at a 
\man's door, or elſewhere, or by painting him in a 
ſhameful or ignominious manner, as by expoſing a man 
and his wife by a ſkimmington or riding, though a ſpecial 
cuſtom is alleged for ſuch praQtice. 5 Co. 125. Shin, 
123. Raym. 401. 3 Keb. 378. | 

And fince the chief cauſe, for which the law ſeverely 
puniſhes all offences of this nature, is a dire& tendency 
of them to a breach of the public peace, by provoking 
the parties injured, and their friends and families, to ats 
of revenge, which it would be impoſſible to reſtrain 
the ſevereſt laws, were there no redreſs from public 
Juſtice for injuries of this kind, which, of all others, are 
more ſenſibly felt ; and ſince the plain meaning of ſuch 
ſcandal, as is exprefſed by ſigns or piCtures, is as obvious 
to common ſenſe, and as eafily underſtood by every com- 
mon capacity, and altogether as provoking as that which 


equally criminal? 1 Hawk. P. C. 193. 


of a libel. | | | 
2. Whether proceedings in a court of juſlice are libellous ; 
and whether any thing of this kind can be juſtified. | 
3. Who ſhall be deemed the author or compoſer of a libel ; 
who the publiſher ; and how the offenders ſhall be pu- 
niſhed, | | How "4 


i. What degree of defamation will amount to a libtl; 
and what certainty is requiſite in the matter and application 
of a libel. | | | 
muſt be highly provoked by ſuch ridiculous repreſentations 
of him, as tend to leſſen him in the eſteem of the 
world, and take away his reputation, which to fome 


held, that not only charges of a flagrant nature, and 


lous, but alſo ſuch as ſet him in a' ſcurrilous ignomi- 


nious light ; for theſe equally create ill blood, and pro- 


voke the parties to aQts of revenge and breaches of the 


5 C peace, 


a Criminous report of any man caſt abroad, or otherwiſe - 


tending either to blacken the memory of one who is 


may be applied to any defamation whatſoever, exprefled 


is expreſſed by writing or printing, why ſhould it not be 


| Te. What degree of defamation will amount to a libel ; 
and what certainty is requiſite in the matter and application 


As every perſon deſires to ippear agreeable in life, and 


' men is more dear than life itſelf ; hence” it hath been 


which reflect a moral turpitude on the party, 'are libel- 
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peace. 5 Co. 125, 1 Keb.. 293. door. 627. 1 Rol. 
Ar. 37 | | ; 

ene it hath been held, that words, though not ſcan- 
dalous in themſelves, yet if publiſhed in writing, and. 
tending in a degree to the diſcredit of a man, are libel- 
lous, whether ſuch words defame private perſons only, 
or perſons employed in a public capacity ; in which 
latter caſe they are ſaid to receive an. aggravation, as 
they tend to ſcandalize the government, for refleCting 
on thoſe who are intruſted with' the adminiſtration of pub- 
lic affairs, which doth not only endanger the public 
peace, as all other libels do, by ſtirring up the parties 
immediately concerned in it to acts of revenge, but alſo 
have a dire& tendency to breed in the people a diſ- 
like of their governors, and incline them to faction and 
ſeditions. Hard. 470. Skin. 123%. 5 Co. 125. 2 Rel. 
Rep. 86. 1 Hawk. P. C. 94. | 

As where a perſon delivered a ticket up to the miniſter 
after ſermon, wherein he deſired him to take notice, that 
offences paſſed now without contreul from the. civil 
magiſtrate, and to quicken the civil magiſtrate to do his 
duty, &c. and this was held to be a libel, though no 
magiſtrates in particular were mentioned, and though 
it was not averred that the magjltrates ſuffered thoſe 
vices knowingly.. 1 Sid. 219, 1 Keb. 773. The King 
v. Pym. | | : 

A. gunſmith publiſhed an advertiſement in a com- 
mon news paper, that he had invented a ſhort kind of 
gun that ſhot as far as others of a longer ſize, and that 
he was made gunſmith to the prince of ales; and 
B. another gunſmith, counter-advertiſed, that whereas, 
&c. reciting the former paragraph, he deſired all gentle- 
men to be cautious, ſor that the faid . durit not engage 
with any artiſt in town, nor ever did make ſuch an 
experiment, except out of a leather gun, as any gen- 
tleman might. be ſatisfied at the Croſs Guns in Long 
Acre, the ſaid B's hovie. And the court held, that 
though B. or any other of the trade, might counter-adver- 
tiſe what was publiſhed by 4. yet that ſhould have 
been done without any general refleftions on him in the 
way of his buſineſs; that the advice to all gentlemen to 
be cautious, was a refleftion on his honeſty, as if he 
would deceive the world by a fictitious advertiſement, 
and the allegation, that he would not engage with an 
artiſt, was ſetting him below the reſt of his trade, and 
calling him a bungler in general terms, and not relative 
to the precedent matter, and that the words except out 
| of a leather gun, was charging bim with a lie, the word 
gun being vulgarly uſed for a lie, and gunner for a liar ; 
and that therefore theſe words were libellous, and gave 
judgment accordingly ; and herein the court held, that 
words, though not ſcandalous in themſelves, yet being pub- 
liſhed in writing, 2nd tending any way to the party's 
_ diſcredit, were actionable, and that all words were to 
be conſtrued ſecundum ſubjeciam materiam, and to be un- 
 derſtood by the court in the ſame ſenſe that others do. 
'3 Bac. Abr. 491, Paſch. 4 Geo. 2.in B, R. Harmanv. 
Delany. ; : 

But though every ſpecies and degree of-calumny and 
detraftion of this kind are deemed odious in the eye 
of the law, and puniſhable either by civil aCtion or cri- 
minal proſecution in moſt caſes, at the election of the party 
injured ; yet the court of Kings Bench, whoſe jurifdic- 
tion herein is founded upon the neceſlity of preventing 
quarrels and ill blood, and which deals with this offence 
as of dangerous conſequence to, and deſtructive to the 
peace of the nation, always exerciſes a diſcretionary 
power . in granting an information for an offence of 
this nature, and will, in many caſes; leave the party to 
his ordinary; remedy ; as where the application is made 
aſter a great length of time ; fo where the matter com- 
plained of as a libel happens to be true; ſo where the 
granting the information would be a diſcouragement to 
learned inquiries z or where the matter complained of 
was intended for reformation, not defamation. 3 Bac, 
Abr. 492. o OT 

So where a man advertiſes in a public news-paper, 
that his wife had eloped ſrom him, and cautioned all per- 
ſons from truſting her; and an information for a libel be- 
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ing moved for, it was denied, becauſe it was the 
way the huſband could take to ſecure himſelf, B 
Abr. 492. The King. v. Enes, 5 Geo. 2. in B. R,: 3 pac, 
So where it was advertiſed in one of the daily pape 
that Lady Aordington kept an afſembly in Moor fold? 
and it being counter-advertiſed by my Lord's order £2 
the perſon calling herſelf Lady dordingten was an oh "+ 
{trix, and that there was no ſuch perſon except his wit 
who always lived with him; the court refuſed to : s 
an information ; for though ſhe be called an nipoins 
yet that relates to her as aſſuming the title of Lady Mr! 
dington, and which ſhe is alleged not to have any rj h 
to ; and therefore in this reſpeCt may well be called — 
impoſtrix. 3 Bac. Abr. 492. The King v, Fenneq q 
Paſch. 8 Geo. 2. in B. R. ez, 

A writing was directed to general J/7/ls, and the four 
principal officers of the guards, to be preſented to his 
Majeſty for redreſs ; the paper contained the defendant's 
caſe, that he furniſhed the guard at J/hitehall with fire 
and candle, for which the government owed him 3501 
that he obtained a warrant for his money, and' Captain 
Carr (the proſecutor) told him, that if .he would affion 
the warrant, he would procufe him the money ; the Vu 
rant was aſſigned, and the money paid to Carr, who re. 
fuſed payiug it to the defendant ; and the queſtion was 
if an information ſhould be granted ; and the court held | 
it no libel, but. a repreſentation of an injury, drawn y 
in a proper way for redreſs, without any intention : 
aſperſe the proſecutor ; and though there be a ſuggeſtion of 
a ſraud, yet this is no more than what is in every bill in 
Chancery, which was never held libellous, if relative t» 
the ſubjet-matter. 3 Bac. Abr. 492. The King v. Buy. 
bo HS Gu:n ie BR... OO 

Here it may be proper to inſert the remarkable caſe of 
parſon Prick, who in a ſermon recited a ſtory out of Fey's 
Martyrology, that one Greenwoed, being a perjured perſon 
and a great perſecutor, 'had great plagues inflicted on him, 
and was killed by the hand of God ; whereas in truth 
he was never ſo plagued, and was himſelf preſent at that 
ſermon ; end he thereupon brought his aCtion upon the 
caſe, for calling him a perjured perſon ; and the defendant 
pleaded Not guilty; and this matter being diſcloſed upon 
the evidence, //ray Ch. Juſt. delivered the law to the 
Jury, that it being delivered but as a ſtory, and not with 
any malice or intention to ſlander any perſon, he was not 
guilty-of the words maliciouſly, and ſo was found-Not 
guilty. Cro. Fac. go, gt. 

As-to the certainty requiſite in the matter and appli- 
cation of a libel, it ſeems to be now agreed, that not 
only ſcandal expreſſed in an open and dire&t manner, but 
alſo ſuch as is expreſſed in allegory and irony amounts 
to a libel, and that the judges are to underſtand it in the 
ſame manner as others do, without any ſtrained endea- 
vours to find out loopholes, or to palliate the offence, 
which in ſome meaſure would be to encourage ſcandal; 
as where writing in a taunting manner, reckoning up 
ſeveral acts of public charity done by one, ſays, You will 
not play the Jew, nor the hypocrite, and ſo goes on, in a 
ſtrain of ridicule, to inſinuate that what he did was owing 
to his vain-glory ; or where a writing, pretending to recom- 
mend to one the charaCters of ſeveral great men for his 
imitation, inſtead of taking notice of what they are ge- 
nerally eſteemed famous for, pitched on ſuch qualities 3s 
their enemies charged them with the want of; as by pre- 
poſing ſuch a one to be imitated for his courage, who is 
known to be a preat ſtateſman, but no ſoldier ; and 2n- 
other to be imitated for his learning, who is known to 
be a great general, but no ſcholar, &c. which kind of 
writing is as well underſtood to mean only to upbraid the 
parties with the want of theſe qualities, as if it had di- 
reftly and expreſly done fo. 5 Co. 125. That a libel 
may be as well by deſcriptions and circumlocutions as in 
expreſs terms. Poph. 252. Hob. 215, 1 Hawk. PG 
193, 194. : 

And trom the ſame foundation it hath alſo been zeſolved, 
that a defamatory writing expreſſing only one or tv9 
letters of a name, in ſuch a marner that from what goes 
before, and follows aſter, it muſt needs be underſtood to 


ſigniſy ſuch perſon- in the plain, obvious, and natural 
the, conſtruc | 
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- * a..9ton of the whole, and would be perfe& non- 
baſics, rained to any other meaning, 1s as properly 
__ X as if it Had expreſſed the whole name at large ; 
a In brings the urmolt contempt upon the Jaw, to ſuffer 
for ich to be eluded by ſuch trifling evaſions; and at 
ts J*:4iculous abſurdity to ſay, that a writing, which 1s 
g Jerſtood by every the meaneſt capacity, cannot poſſibly 
bs anderſtood by a judge and jury. 1 Hawk. Þ. C. 194 
, hf I ſzid, that no writing whatſoever is to be 
q tied a libel, unleſs it refle&t upon ſome particular 
; Sh . and that a writing full of obſcene ribaldry, with- 
- a ' kind of refleftion on any one, is not puniſhable 
—_ 6 any proſecution at Common Law ; but the author 
_ he bound to his good behaviour, as a ſcandalous per- 
oa of evil fame. s Hawk. P. C. 195. 

But a ſcandal publiſhed of three or four, or any one or 
two of them, 18 puniſhable at the complaint of one or 
more, or all of thew. Poph. 252, 254.. | 

The defendant was charged in an information with 
writing a libel againſt the Proteſtant religion and biſhops, 
:unuzrdo the biſhops of England ; he was. found guilty ; 
and in an arreſt of judgment it was offered, that 'the 
biſhops libelled were not Engliſh biſhops, nor could the 
innuendo ſupport ſuch a conſtruttion ; but the court took 
upon them to underſtand the libel in that ſenſe, and over- 
ruled the exception. 3 Mod. 68. The King v. Baxter. 
An information was prayed for publiſhing a paper con- 


taining an account of,a murder on a Jewiſh woman and 


i'd, by certain Jews lately arrived from Portugal, 
_ arrow +ol ts. iy becauſe the child. was be- 
gotten by a Chriſtian 3 and the affidavit ſet forth, that 
ſeveral perſons mentioned therein, who were recently ar- 
| rived from Portugal, and lived near Broad-ſtreet, were 
attacked by muititudes in ſeveral parts of the city, bar- 
barouſly treated, and threatened with death, in cafe they 


were found abroad any more; and it was objeed, that 


no information could be granted in this caſe, becauſe it 
did not appear who in particular the perſons refle&ted on 
were ; and for this was cited The King v. Orme, Trin. 
11 //, 3 Where an indiftment was exhibited for a 


libel called The Ladies Invention, and alleged to the ſcan- 
dal of ſeveral ladies unknown ; and after verdict for the. 


« King, judgment was arreſted, becauſe it did not appear 
| who the perſons reflected on were ; ſed per curiam, ad- 
mitting that an 'information for a libel may be improper, 
yet'the publication of this paper is deſervedly puniſhable 
in an information for a miſdemeanor, and that of the 
higheſt kind ; ſuch ſort of advertiſements neceſſarily 
tending to raiſe tumults and diſorders among the people, 
and inflame them -with an univerſal ſpirit of barbarity 
_ againſt a whole body of men, as if guilty of crimes 
ſcarce praQticable, and wholly incredible ; and in this caſe 
was cited the cafe of The King and Franklin, where, though 
only the word  mini/ters was uſed in the libel, yet by 
ſuitable averments in the information, and proof made of 
them to the jury, they found thoſe \miniſters to be* mi- 
niſters of ſtate to his preſent Majeſty, -and the defendant 
Ow” 3 Bac. Abr. 494. King v. Oſborne. Trin. 5 Geo. 2. 
mn D, . "ws; 4 LL 6 Gf Sl 


2. Whether proceedings in a court of Juſtice are libellous : 
and whether any thing of this kind can be juſtified. — = 

It ſeems to be clearly agreed, that no proceeding in a 
regular courſe of juſtice will make the complaint amount 
toa jibet; for it would be a great diſcouragement to 
luitors to ſubjet them to public proſecutions in reſpect 
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ol their applications to a court of juſticez and the chief 


intention of the law in prohibiting perſons to revenge 
themſelves by libels, or. any other private manner, is to 
re:train them from endeavouring to make themſelves their 
on judges, and oblige them to refer the deciſion of their 
grievarſces to thoſe whom the law has appointed to de- 
termine them. Dyer 285. 2 Infl. 228. NYelv. 117. 
2 Bulſ. 269. Geadb. 340. Palm. 145, 188. 1 Vents 23. 
1 Hawk, P.C. 194: 7} | | 
"Therefore it hath been reſolved, that no falſe or ſcan- 
dilous matter contained-in a petition'to a committee of 
Parliament, or in articles of the peace exhibited to Juſtices 


' * 3. Hho fhall be deemed the author or compoſer of a 

libel ; who the publiſher ; and how the offenders ſhall be 
puniſhed, © | - ng 

It has been already obſerved, that a libel may be ex- 

| preſſed not only by printing or writing, but alſo by figns 


— 
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of peace, are Jibellous. x Lev. 240. 1 Sid. 414. 2 
Keb. 832. 4 Cn. 14. 1 Hawk. P.C. 104, | 
_ Alfoit is held, that no preſentment of a grand Jury 


to be returned without their own ſeeking, and are ſworn 
to act impartially, ſhall be preſumed to have proper evi- 
dence for what*they do, but alſo becauſe it would be of 
the utmolt iJl conſequence any way to diſcourage them 
from making inquiries with that freedom and readineſs 


P., C. 195. 
And it is holden by ſome, that no want of juriſdi&tion 


will make it a libel; becauſe the miſtake of the court is 
it is faid by Mr. Hawkins, that if it ſhall manifeſtly appear 


tion is entirely falſe, malicious and groundleſs, and com- 
menced not with a deſign to go through with it, but only 
to expole the defendant's charaQter, under the ſhew of a 
legal proceeding, there can be no reaſon why ſuch a 
mockery of public juſtice ſhould not rather aggravate 
the offence than make it ceaſe to be one, and make ſuch 


ſcandal a good ground of an inditment at the ſuit of the 
King, as it makes the malice of their proceeding a good 


foundation of an aQtion on the caſe at the ſuit of the party, 


2 Keb. 832. 4 Co. 14. 1 Hawk. P.C. 194. 

It ſeems to be clearly agreed, that in an inditment or 
criminal proſecution for a libel, the party cannot juſtify 
that the contents thereof are true, or'that the perſon 
upon whom it. is made had a bad reputation ; ſince the 
greater appearance there is of truth in any malicious in- 
veCtive, ſo much the more provoking it is; for, as my 
Lord Coke obſerves, in a ſettled ſtate: of government the 
party grieved ought to complain for every injury done 
him, in the ordinary courſe of law, and not by an 
means to revenge himſelf by the odious courſe of libel- 


1 Hawk. P.C. 194. 
Alſo it ſeems now ſettled, that no ſcandal in writing 
is any more juſtifiable in a civil ation brought by the 


or information at the ſuit of the Crown ; for though in 


aQtions for words, the law, through compaſſion, admits 


the truth of the charge to be pleaded as a juſtification, yet 
this tenderneſs of the law is not to. be extended to written 
ſcandal, in which the author as with more coolneſs, 
and deliberation gives the ſcandal a more durable ſtamp, 


men often in a heat and paſſion ſay things which they 


with deliberation, yet the ſcandal ſooner dies away, and is 
torgotten ; and therefore from the greater degree of miſ- 
chief and malice attending the one than the other, the 
law allows the party to Juſtify in an aCtion for words, 
'though not for written ſcandal ; from whence it follows, 
that the-only favour truth affords in ſuch a cafe 'is, that 
it may be ſhewn in mitigation of damages in an aCtion, 


and of the, fine upon an indiftment or information. 


3 Bac. Abr. 495. The King v. Roberts, Mich. 8. Geo. 2. 
in B. R. agreed per cur. in a caſe for publiſhing a libel 


on Mr. BFanley, recorder of Warwick, 


or pictures ; but it ſeems that ſome of thole ways are eſ- 
ſentially neceſſary ; and it is laid down in Lamb's caſe, 
that every perſon . convicted of a libel muſt be the con- 
triver, procurer 'or publiſher thereof, 9g C9. 59. "Mor 


81 3: Lamb's caſe. 
b £ t 


hath been ſtrongly urged, that he who- writes a li- 
bel diCtated by another, is not guilty of the compoſing 
and making thereof, becauſe it appears that another is the 


2 [ it 


can be a libel, ngt only becauſe perſons who are ſuppoſed 


which the public good requires, Moor 627. 1 Hawk. 


in the court to which ſuch a complaint ſhall be exhibited . 
not imputable to the party, but his counſel ; but herein 


from the whole circumſtances of the caſe, that a profecu- - 


whether the court had a juriſdiftion of the cauſe' or not. | 


ling, or otherwiſe. 5 Co. 125. Hob. 2523. Mer 627. 


party to vindicate the injury done, than in an inditment 


and propagates it wider and farther ; whereas in words 


are afterwards aſhamed of, and though they ſeem to act, 


author or contriver ; but herein the court held, that the 
writing being the -eflential-part of a libel, -the reducing 
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' port of this caſe, in 5. od. it was held, that if one 
dictates, and another writes, both are ggilty of making 


who concur and affent to the doing of an unlawful att 


| bel, may be compared to murdering a man's perſon, in 


| he is taken in the manner, and it turns the proof upon 


_ one ſpecies, writing a ſecond ſpecies, and procuring to be 
' written a third ſpecies: and finding a man guilty of writ- 


_ cious conſequence, for it perpetuates the memory of the 


' It, is guilty of the publication ; and it is held not to be 


| the purport of them from an illiterate publiſher would 


and the injury to the reputation of the party grieved is 


L-1--B 
it into writing in the firſt inſtance was a making, and 
differed from a tranſcribing; and, according to the re- 


it, for he ſhews his approbation of what he writes. . So 
if one repeats, another writes a libel, and a third ap- 
proves what is written, they are all makers of it, as all 


þ 


are guilty; and murdering a man's reputation by a 11- | 


which all who are preſent and encourage the act are 
guilty, though the wound was given by one only. Carth. 
405. 5 Med. 163. 10. 167. The King. v. Paines 
Alſo it hath been held, that tranſcribing and colleCt- 
ing libellous matter is highly criminal, though it be not 
found that the party compoſed or publiſhed it ; for his bav- 
ing it in readineſs for that purpoſe when occaſion ſerved, 
or its falling into ſuch hands after: his death and may pub- 
liſh it, might be injurious to the government, Carth. 
407» 2 Salt. 417. The King v. Bear. © 
\ It is faid by Hole. Ch. J. that when a libel appears un- 
der a man's hand-writing, and no other author is known, | 


; 


| 


him; and if he cannot produce the compoſer, it is hard . 
to find that he is not the very man. 2 Salk. 419. 

And it is faid to have been refolved by the court, that 
in libels making is the genus, compoſing or contriving 1s 


ing only, is finding him guilty of one ſpecies of making. 
2 Salk. 419, 

But where in ſome cafes the writing of a libel may be 
a lawful or innocent aCt, as by. the clerk that draws the 
inditment, or by a ſtudent who takes notes of it, be- 
cauſe it is not done ad infamam of the party 3 but ab- 
ſtraQtedly conſidered, the writing the copy of a libel is 
writing a libe], becauſe ſuch copy contains all things 'ne- 
ceſſary to the conſtruction of a libe), viz. the ſcanda- 
lous matter, and the writing ; and it has the ſame perni- 


thing, and ſome time or other comes to be publiſhed. 2 
Salk. 418. | | 

It ſeems to be agreed, that not only he who publiſhes 
a libel himſelf, but alſo he who procures another to do 


material, whether he who diſperſes a libel knew any 
thing of the contents or effects of it or not ; for that no- 
thing would be more eaſy than to publiſh the moſt viru- 
lent papers with the greateſt ſecurity, if the concealing 
make him ſafe in diſperſing them. 9g Co. 59. Moor. 
627. 1 Hawk. P. C. 195. | T | 

And on this foundation it hath been conftantly ruled- 
of late, that the buying of a book or paper contaning 
libellous matter in a bookſeller's ſhop, is ſufhcient evi- 
dence to charge the maſter with the publication, although 
it does not appear that he knew of any ſuch books being 
there, or what the contents thereof was; and it will not 
be preſumed that it was brovght and: ſold there by a 
ſtranger, but the maſter muſt, if he ſuggeſts any thing of 
this kind in his excuſe, prove it. Ihe King v. Nutt, 


Hil. 2 Geo. 2. {o ruled on evidence at Guildhall, per Ray- | 
 mond Chief Juſtice. 3 


The reading of a libel in the preſence of another, 
without knowing it before to be a libel, or the laughing 


' at a libel read by another, or the ſaying that. ſuch a libel | 


is made of F, $. whether ſpoken with or without malice, 
amounts not to a publication of it. g Co. 59, Moor. 


813. I Hawk. P, C. 196. 


Alfo it is held, that he who repeats part of a libel in | 


merriment, without any malice. or purpoſe of defama- 
tion, is no way puniſhable ; but of this Hawkins makes: 
a doubt, for that jeſts of this kind are not to be endured, 


no way leſſened by the merriment of him who makes 'ſo 
light of it. door 627. 1 Hawk. P. C. 196. 

But it ſeems to be agreed, if he who hath either read 
a libel himſelf, or hath heard it read by another, do af- 


| moſis, to have been reſolved, that if one finds a libel, | 
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preſence of others, or lend or ſhew it to another, he ; | 
guilty of an unlawful publication of it. Moor $13.9. | 
Co. 59. 1 Hawk. P.C. 195. _ bf | 

It is ſaid by my Lord Coke in the caſe of De 1ibellis fas 


(and would keep himſelf out of danger) if it be compol- 
ed againſt a private man, the finder may either burn it, 
or preſently deliver it to a magiſtrate ; but if it concern 
a magiſtrate, or other publick perſon, the finder ought 
preſently to deliver it to a magiſtrate ; to the intent that 
by examination and induſtry the author may be foung 
out and puniſhed. 5 Co. 125. 

It ſeems to be a matter of doubt, whether the ſending 
an abuſive letter, filled with provoking language to an. 
other, will bear an aCtion as for a libel, becauſe here is 
no publication ; but it ſeems to be clearly agreed, that 
the ſending ſuch letter, without other publication, is an 
offence of a publick nature, and puniſhable as ſuch, in. 
aſmuch as it tends to create ill blood, and cauſes a ir. 
turbance of the publick peace; and if the bare makin 
of a libel be an offence, whether it be publiſhed or i 
as it ſeemeth to be holden, ſurely the ſending of it to 
the party refleEted on muſt be a much- greater offence, ,, 
Tnfl. 180. 3 Infl. 174. Hob. 62, 215. 12 Cs. Js 
Poph. 136. Raym. 20i. 1 Lev. 139. 1 Keb. gy, 
1 M7. 58. Skin. 123, 124. ; 

And on this foundation the court of King's Bench 
granted an information againſt a perſon for ſending an 
abuſive letter to Mr. Bernardi/ton, therein calling him 
raſcal and fool ; although he ſwore that he wrote this to 
the party himſelf, and never made it publick, being only 
a Piece of private reſentment ; but the court held, that 
this method provoked perfons to duelling, that the writ- 
ing and ſending was a good publication, and that the in- 
tent of the party ſhall not be explained by himſelf, 3 
Bac. Abr. 497. The King v. Pillburough. Mich, 5 Gu, 
2. in B. R, | | 
_. If one deliver a paper full of refle&tions on any perſon 
in nature of a petition to a committe of parliament, to 
any other perſons except the members of parliament, he 
may be puniſhed as the publiſher of a libel, in reſpet of 
ſuch diſperſing thereof among thoſe who have nothing to 
—_ it. 1 Send. 133. 1 Leve 240, 1 Sid. 414. 1, 

LCD. 032, BEES - | 
\ But it hath been held, that the bare printing of a pe- 
tition to a committee of parliament, (which would be a 
libel againſt the party complained of, if it were made for 
any other purpote than as a complaint in a courſe of juſ- 
tice) and delivering copies thereof to the members of 
the committee, ſhall not be looked upon as the publics 
tion of a libel, inaſmuch as it is juſtified by the order and | 
courſe of proceedings in parliament, whereof the King's 
courts will take: judicial notice. 1 Hawk. P. C. 196. 
and the authorities ſupra, | 

There can be no doubt but that a perſon who writes 
or pabliſhes a libel is ſubje& to the ation of the party 
myjured, in which damages ſhall be recovered ; and that 
being convited on an indiftment or information, ſhall 
pay ſuch fine, and alſo ſuffer ſuch corporal puniſhment 
as tothe court in diſcretion ſhall ſeem proper, according 
to the heinouſneſs of the crime, and the circumſtances 
of the offenders, Cro. Car. 175. | | | 
For mire learning on this ſubjef?, ſee 3 Bac. Abr. ard 
15 Vin Abr. tit. Libel, and ſee Law of Libels, &c. an 
| Digeſt of the Laws concerning Libels, tc. | | 
| Libera, A livery or delivery of ſo much graſs or co 
to a cuſtomary tenant, who cuts down or prepares the 
ſaid graſs or corn, and receives ſome part or {mall por- 
| tion of it as a reward or gratuity, Covell, edit. 1727+ 
Libera batella, A free buat., Cowell, edit. 1727+ 


Libera chaſea habenda, Is a writ judicial, granted 
toa man for a free chaſe belonging to his manor, alter 
| he has by a Jury proved it to belong to him. Cowell, 
edit. 1727. Regiſter of Writs judicial, fol. 26 & 37+ 
Libera piſcaria, A free fiſhery, which being granted 
t6 one; he bath a'property in the fiſh, &:. 2 Suit. 637: 
-» Liver taurus, 'A free bull. Cowe/!, edit. 1727- | 


terwards maliciouſly read or repeat any part of it in. the | 


- Libera wara, See Wara. W 
; Liverate, 
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Liberate, Is a writ iſuing out of the Chancery, to 


the Treaſurer, Chamberlain, or Barons of the Exche- 
quer, Or Clerk of the Hanaper, &c. for the payment of any 
anuual penſion, or other ſums granted under the Great 
ſeal, See Broke, tits Tayle d' Exchequir, num. 4. Reg. 
Orig. fol. 193: Of ſometimes to the ſheriff, &c. Nat. 
Brev. fl. 132+ for the delivery of any lands or goods 


taken upon forfeits of recognizance, fee Co. ib. 4. fol. 


64, 66, 67 Fuliwod's caſe. It lies alſo to a gaoler 
for the delivery of a priſoner, that hath put in bail for his 
appearance. Lamb. Eirenarch. lib. 3. cap. 2. 

Libe:atio, Whatever money, meat, drink or clothes, 
is yearly, or at any ſet times in the year, given by the 
lord to his domeſticks. Cowell, edit. 1727. 

Libertas cccleſiaſtica, This is a moſt frequent phraſe 
in our old writers, to ſignify church liberty, or eccle- 
Caitical immunities: the right of nve/titure extorted 
from our Kings by force of papal power, was at firſt 
the only thing challenged by the clergy, as their /tbertas 
ecclefraſtica : but by degrees, under weak princes and pre- 
yailing laCtions, under the title of church liberty, they 
contended for a freedom of their perſons and poſſeſſions 
* from all ſecular power and juriſdiction, as appears by 
the cations and decrees of the council held by Boniface, 
Archbiſhop of Canterbury, at Merton, A. D. 1258. and 
at London, A. D. 1260, &c. Cowell, edit. 1727. 


Livertate probanva, Is a writ that lay for ſuch as 
were challenged for ſlaves, and offered to prove them- 
| ſelves free, direCted to the ſheriff, that he take ſecurity of 
them for the proving of their freedom beforce the juſtices 
of afſize, and provide that in the mean time they be quiet 
from the vexation of thoſe that challenge them. F. N. 
B. fol 77. Viilenage, and the appendixes thereof, v:z. 
infranchiſement, &c. Writs De nativa habendo, Liber- 
tate probanda, &c. were of old great titles in the books, 
but.now antiquated. See 2s yabenvo. | 

Libctatibus wocandis, Is a writ that lies for a citizen, 
or burgeſs of any city or borongh, that contrary to the 
liberties of the city or town whereof he 1s, is impleaded 
before the King's juſtices, or juſtices errant, or juſtices 
of the foreſt, &c. to have his privilege allowed. Reg. 
Orig. fol 2602. #. N, B. fol. 2:29, * 

Libertarivus erigendis mitmere, Is a writ whereby the 
King willeth the juſtices in ere to admit of an attorney. 
for the defence of another man's /iberty before them. Reg. 
Orig. fol. 19. | - 

Liberties and rights. Aagna Charta, g Hen. 3. cap. 
9. The city of Loxdon ſhall have all her ancient liber- 
ties and cuſtoms; and all other cities, boroughs and 
towns, and the barons of the five ports, and all ports, 
ſhall have all their libertics and free cuſtoms.” 


Magna Charta, © Hen. 3. cap. 29. No freeman ſhall 
be taken or impriſoned, or diſſciſed of his freehold, or of 
his liberties or free cuſtoms, or be outlawed, baniſhed or 
otherwiſe deſtroyed ; nor ſhall the King paſs or ſend upon 
him, but by the lawful judgment of his peers, or by the 
law of the land. The King ſhall ſell to none, or deny 
| or delay to none, right or juſtice. See afterwards 25 
Ed. 3. /t. 5. cap. 4. and 42 Ed. 3. caps 3. Cm, 

- Stat. Marleb. 52 Hen. 3. cap. 22. None may diſtrain 
his freeholders to anſwer for their freehold, or of any 
thing thereunto appertaining, nor make them ſwear againſt 
their will, without the King's command. P 

Stat. Confirm, Chart, 25, Ed. 1. cap. 2. If any judg- 
ment be given contrary to the great charters, it ſhall be 
undone and holden for nought. BE | 
| Stat. Confirm, Chart, 25 Ed. 1. cap. 3. The ſame 
Charters ſhall be ſent under ſeal to cathedral churches, 


and ſhall be read before the people two times in the year. 


Stat. Confirm. Chart. 25 £4. 1. cap. 4. All archbiſhops 
and biſhops ſhall pronounce ſentence of excommunication 
«gainit thoſe that by word, deed or council, do contrary 
to the (aid charters, or that in any point break them ; and 
the ſaid curſes ſhall be twice a year denounced; and if 
the prelates be remiſs in the denunciation of the ſentences, 
the archbiſhops of Canterbury and York ſhall compel them 


to the execution of their duties, See Greommunication.. 
Vor. II, N* IO2, £4 
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Stat. Confirm. Chart. 25 Ed; 1. cap, 5: The aids and 
talks which the people have given of their own good-will 
ſhall not be drawn into cuſtom. | | 


Stat. Confirm. Chart. 25 Ed. 1. cap. 6. The King 
(hall not take ſuch aids or taſks but by the common aſſent 
of the realm, and for the common profit thereof, faving 
the ancient aids and priles. 

Artic. ſuper Chart. 28 Ed. 1. flat. 3; jo 7: The 
great charter of liberties, and the charter of the foreſt, 
ſhall be delivered to every ſheriff to be read four times in 
the year before the people in full county, viz. the next 
county after the feaſt of St. Michael, and the next after 
Chriſtmas, and at the,next after Ea/ter, and the next 
after the feaſt of St. Fohn; and there ſhall be choſen ia 
every ſhire-court by the commonalty three ſubſtantial 
men, knights or other, which ſhall be Juſtices ſworn and 
aſſigned by the king's letters patent, to hear and deter 
mine (without any other writ but their commillion), 
tuch plaints as ſhall be made upon thoſe that offend againſt 
any point in the charters, and to hear the plaints from 
day to day without the delays allowed by the Common 
Law ; and the ſame knights ſhall have power to puniſh all 
{uch as ſhall be attainted of any treſpais done contrary to 
the charters (where no remedy was by the Common Law), 


by impriſonment, or by ranſom or amercement ; never- _ 


theleſs the knights ſhall not hold plea where there hath | 
been remedy provided after the courſe of the Common 
Law by writ, nor ſhall any prejudice be done to the 
Common Law, nor to the chartcrs aforeſaid ; and if all 
three cannot attend to do their office, two of them ſhall 
doit; and the King's theriffs and bailiffs ſhall be atten- 
dant to do the commandments of the faid Juſtices, 

Stat. de Tallag. non concedend. 34 Ed. 1. ſlat. 4. cap. rt. 
No tallage or aid ſhall be taken without the aſſent of 
archbiſhops, biſhops, earls, barons, knights, burgeſſes 
and other freemen of the land. 2 Bo 

Stat. 34 Ed. 1. tat. 4. cap. 4. Clerks and laymen ſhall 
have their laws, liberties and free cuſtoms, as they have 
uſed to have the ſame at any time when they had them 
beſt; andif any ſtatutes have been made, or any cuſtoms 
brought in, contrary to them, ſuch ſtatutes and cuſtoms 
thall be void. | | 

Stat. 34 Ed. 1. ftate'4. cap. 6 All archbiſhops and 
biſhops tor ever ſhall read this charter in their cathedral 
churches twice in the year, and in their pariſh churches 
(hall openly denounce accurſed all thoſe that willingly 
procure to be done any thing contrary to this charter. 

Stat. 1 Ed. 3. lat. 2. cp. 9. Cities, boroughs and 
franchiſed towns, ſhall enjoy their franchiſes, cuſtoms 
and uſages. | LD 

Stat. 2 £4. 3. cap. 8. It ſhall not be commanded by 
the Great ſeal or the Little ſeal, to diſturb or delay com= 
mon right ; and though ſuch commandments come, the 
Juſtices ſhall not ceaſe to do right. : 

Stat. 5 Ed, 3. cap. 9. No man ſhall be attached by any 
accuſation, nor forejudged of life or limb, nor ſhall his 
lands or goods be ſeiſed into the King's hands, againſt 
the great charter and the law of the land. | 

State. 14 Ed. 3. /tat. 1. cap. 1. Holy church ſhall have 
her liberties in quietneſs ; and the city of Londen, and all 
other cities and boroughs, ſhall have all their franchiſes 
and cuſtoms which they have reaſonably uſed in time 
)alt, ROMs | 
: State. 14 Ed. 3. fl. 1. cap. t. The ſubſidy given to 
the King ſhall not be had in example, nor ſhall the pre- 
lates, earls, barons and commons, citizens, burgetles and 
merchants, be charged to make any aid, if it be not by 
the common aſlent of the great men and commons in 
parliament. | 

Stat. 14 E4. 3. /t. 5. The realm of Fngland ſhall not 
be put in ſubjeCtion of the King, his heirs or ſucceſſors, 
as Kings of France. | 

Stat. 25 Ed. 3. /?. 5. cap. 4. None ſhall be taken by 
petition or ſuggeſtion made to the King 'or his counci), 
unleſs it be by indictment of lawful people of the neigb- 
bourhood, or by proceſs made by writ original at the 
Common law. And none ſhall be put out of his fran- 
chiſes or freehold, unleſs he * duly brought to anſwer, 
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and forejudged by courſe of law; and if any thing be | 


done to the contrary, it ſhall be redreſſed and holden for 
none. [Fe | og 

Stat. 28 £2, 3. cape 3} No man ſhall be put out of 
land, nor taken, nor impriſoned, nor dilinherited, nor put 
to death, without being brought in to anſwer by due pro- 
ceſs of law. | | 4 

Stat. 42 £4. 3 cap. 3. No man ſhall be put to anſwer 
without preſentment before Juſtices, or matter of record 
of due proceſs, or writ original, according to the ancient 
law of the land. And if any thiog be done to the con- 
trary it ſhail be void in law, and held for error. 

Stat, 1 Kic. 2. cap. 2. Peace ſhall be firmly kept, fo 
that all loyal ſubjeQts may ſafely go, come and abide, ac- 
cording to. the laws and uſages of the realm ; and good 
Juſtice and equal right ſhall be done to every one. 

Stat. 11 Ric, 2. cap. 10. Letters of the f{ignet or privy 
ſeal ſhall not be ſent in prejudice of the realm or diſturb- 
ance of the Jaw. ON 

Stat. 15 Ric, 2. cap. 12. None of the King's ſubjects 
ſhall be conſtrained to appear before the council of any 
lord, to anſwer for his freehold, nor any other thing real 
or perſonal, which belongeth to the law of the land ; and 
if any find himſelf grieved contrary to this ordinance, he 
ſhall ſue to the Chancellor, who ſhall give remedy. 

Stat. 16 Rc, 2, cap. 2. If any lord or other the King's 
ſubjeCt do contrary to the ſtatute 15 Richard 2, cap. 12. 
he thall incur the pain of 20/. tothe King. | 

Stat. 2 Hen. 4. cap. 1. Holy church ſhall have her 
rights and liberties ; and all the Lords Spiritual and 'Tem- 
poral, and all cities, boroughs and towns enfranchiſed, 
ſhall enjoy their liberties which they have duly uſed ; and 
all the lieges may in ſafe protection of the King, go and 
come to his courts ; and full juſtice and right ſhall be 


_ done, as well to the poor as the rich, in the ſaid courts. 


Petition of Right, 3 Car. 1. ſett, 10. No man ſhall be 
compelled to yield any gift, loan, benevolence, tax, or 
ſuch like charge, without common conſent by aCt of par- 
liamentz and none ſhall be called to make anſwer, or 
take oath, or to give attendance, or be confined, or 
otherwiſe diſquieted concerning the ſame, or for refuſal 
the:eof, and no freeman ſhall be impriſoned or detained, 
without cauſe ſhewn, to which he may make anſwer ac- 


cordin2 to law; and the people ſhall not be burthened, 


to ſuffer ſoldiers and mariners to ſojourn in their houſes 
againſt their wills ; and no commiſſions ſhall ifſue, to pro- 
ceed within the land according to martial law. 

Se. 11. The late proceedings in the premiſſes ſhall 
not be drawn into conſequence ; and all the King's offi- 
cers ſhall ſerve him according to the laws of the realm, 


as they tender the honour of his Majeſty, and the prof- 


perity of the kingdom, 
Stat. 16 Car. 1, cap. IO. ſeft. 3. The court called the 


| Star- Chamber ſhall be diflolved, and neither the Lord 


Chancellor, Lord Treaſurer, Keeper of the Privy ſeal, 
or Preſident of the Council, nor any Biſhop, "Temporal 
Lord, Privy Counſellor or Judge, ſhall have power to 


| hear or determine any matter in the court called the 


Star-Chamber, or to do any judicial or miniſterial act in 
the ſaid court; and all acts of parliament, by which any 
juriſdiction is given to the court called the Star-Chamtber, 
ſhall, for ſo much, be repealed. | 

$22..4. The like juriſdiftion uſed in the court before 
the Preſident and council in the marches of //ales, and 
in the court before the Preſident of the council in the 
Northern parts, and alſo in the court of the dutchy of 
Lancafler, and 'in the court of Exchequer of the county 
palatine of Ch-/ter, held before the chamberlain and 
council of that court, ſhall be alfa repealed; and nv 
court or place of judicature ſhall be erected within Zng- 
land or Wales, which ſhall have the like juriſdiQion, as 
hath been uſed in the court of Star- Chamber, | 

Sea. 5. Neither his Majeſty, nor his privy council, 
have any juriſdiction, power or authority, by Englih 
bill, petition, articles, libel, or any other arbitrary way 


| whatſoever, to examine or draw into queſtion, determine 


or diſpoſe of the lands or goods of any ſubjects of this 


| kingdom ; but the ſame ought to be tried and determined 


in the ordinary court of juſtice, as by courſe of Jaw, 
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Sef7. 6: If any Lord Chancellor, Lord Treaſ;.. 
Keeper of the Privy ſeal, Prefident of the nr, 
Biſhop, Temporal Lord, Privy Counſellor, Judge o 
Juſtice, hall offend contrary to this law, they thal! * 
feit 500/. unto any party grieved, his executors or ady; 
niſtrators, who ſhall proſecute for the ſame, and firſt ob- 
tain judgment, to be recovered in any court of record 
Weſtminſter ; and if any perſon againſt whom any ſuch 
recovery ſhall be had, ſhall ofiend apain in the ſame he 
ſhall forfeit 100c/. unto any party grieved, who ſhall yitw- 


fecute, &c. and if any perſon againft whom ſuch ſecong 


recovery ſhall be had, ſhall offend again the ſame king 
and ſhall be convicted by indictment or information bl 
any other lawful way, ſuch perſon ſhall be incapable to 
bear his office, and ſhall be likewiſe diſabled to make aty 
giſt or diſpoſition of his lands or goods, or to take avy 
gift or legacy to his own uſe. | ; 

Se. 7. Every perſon ſo offending ſhall likewiſe pzy 
unto the party grieved his treble damages, to be recog. 
ed in any of his Majeſty's courts at /7/e//min/ter. 

See. 8, If any perſon ſhall be reſtrained of his liberty 
by order or decree of any ſuch court as before, or by 
command of the King's Majeſty in perſon, or by war. 
rant of the council-board, or of any of his Majeſty 
Privy council; every perſon ſo reſtrained, upon demand, 
or motion made by council, or other employed by him 
unto the Judges of the King's Bench, or Common Pleas, 
in open court, ſhall without delay, for the ordinary fees, 
have a habeas corpus direQted generally unto all and every 
ſheriffs, gaoler, miniſter, oſhcer or other perſon, in whoſe 
cuſtody the party ſhall be, and the ſheriffs or other Per- 
ſon ſhall at the return of the wric (upon duc notice given, 
at the charge of the party who procureth . ſuch writ, and 
upon ſecurity by his own bond, to pay the charge of 
carrying back the priſoner, if he ſhall be remanded; fach 
charges to be ordered by the court, if any difference ſhall 
ariſe) bring the body of the party before the judges in 
open court, and ſhall certify the . cauſe of his detainer, 
and thereupon the court, within three court Cays aſter 
ſuch return made, ſhall proceed to determine whether 
the cauſe of commitment be juſt, and ſhall thereupon 
do what to juſtice ſhall appertain. And if any thivg 
ſhall be wilfully done or omitted by any judge, officer, 
&c, contrary to the direCtion hereof, ſuch perſon offen- 
ding ſhall forfeit to the party grieved his treble damages, 
to be recovered as aforeſaid, 

Se. 9. This a& ſhall extend only to the court of 
Star-chamber, and to the ſaid courts holden before the 
Preſident and council in the marches of //ajes, and be- 
fore the Preſident and council in the northern parts, and 
to the court of the dutchy of Lancaſter, and the couit 
of Exchequer of the county palatine of Che/er, and all 
courts of like juriſdiftion to be hereaſter erected, and to 
the warrants and direCtions of the council- board, and to 
the commitments of any perſons made by the King in 
perſon, or by the Privy council. 

S:#7. 10. No perſon ſhall be moleſted for any offence 
againſt this aft, unleſs he be 1mpleaded within two years 
atter the offence committed. | | 

Stat. 1 Jill. & Mar. fl. 2. cap. 2. fe, 1. Whereas 
the I.ords ſpiritual and temporal and Commons affembled 
at WWe/lminfler, repreſenting all the eſtates of the peopic 
of this realm, did upon the 13th of February 1688, pre- 
ſent unto their Majeſties, then Prince and Princeſs ct 
Orange, a declaration, containing that, 

The ſaid Lords ſpiritual and temporal and Commons, 
being aſſembled in a full and free repreſentative of is 
nation, for the vindicating their ancient rights and liber- 


ties, declare, 


That the pretended power of ſuſpending of laws, 
the execution' of laws, by regal authority, without con- 
ſent of parliament, is illegal ; | 

"That the pretended power of diſpenſing with Jaws, 0! 
the execution of laws, by regal authority, as it ht 
been aſlumed and exerciſed of late, is illegal z 

That the commiſſion for ereCting the kate court of com* 
miſſione's ſor eccleſiaſtical cauſes, and all other com” 
miſſions and courts of like nature, are illegal and per- 


1NCIOUS; 
| e, That 
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that levying money for or to the uſe of the crown, by 
. retence Of prerogative, without grant of pariiament, 
for longer time, or in other manner than the ſame is or 
ſhall be granted, is illegals Fg 

That it is the right of the ſubjefts to petition the 
King, and all commitments and proſecutions tor ſuch 
petitioning are illegal; _ rY Le. 

That the raiſing or keeping a ſtanding army within 
the kingdom in time of peace, uniels it be with content 
of parhament, is againſt law 3 

That the ſubjeCts which are proteſtants may have arms 
for their defence ſuitable to their conditions, and as al 


lowed by law; 


That eleQtion of members of parliament ought to be. 


ie the freedom of ſpeech, and debates or proceed- 
ings in parliament, ought not to be impeached or queſ 
tioned in any court or place out of parliament ; 

That exceſſive bail ought not to be required, nor ex- 
ceſſive fines impoſed, nor cruel and unutuai puniſhmen:s 
inflited 3 $5 | 

That jurors ought to be duly impanelled and returned, 
and jurors which paſs upon men in trials for high treaſon 
ought to be treeholers ; 


That all grants and promiſes of fines and forfeitures 


of particular perſons betore con+ iQtion. are illegal and 
void ; | & | 

And for redreſs of all grievances, and tor the amend- 
ings ſtrengthening, and. preſerving of the laws, parlia 

ments ought to be held frequently ; 

And they do-claim, demoiu and infilt upon all and 
ſingular the premifſes, as their undoubtcd rights and li- 
hertics; and that no declarations, judgments, doings or 
proceedings, to the prejudice of the people in any of the 
- faid premiſes, ought in any wiſe to be drawn hercattei 

ioto conſequence 0: example. | Ly 
| $24, 6. All and f1:gulaf the rights and liberties aſſert. 
ed and claimed. in the fa'd declaration are the true, wn 
cient and indubitable rights and liberties of the people of 
this kingdom, and ſo ſhail be eſteemed, allowed, adjudg 
ed and taken to be; and all the particulars aforeſaid ſhall 
be firmly holden as they are expreſſed in the ſaid declara- 
tion ; and all officers ſhall ſerve their Majeſties according 
to the ſame in all times to come, _ ; | 
$287, 12. No diſpenſation by non ob/ante of any ſtatute 
' ſhall be allowed, except a diſpenſation be allowed of in 
ſuch ſtatute ; and except in ſuch caſes as ſhall be ſpecially 
provided for during this ſeſſion of parliament. | 

$24. 13, No charter granted before the 23d of Ofober 

1689, ſhall be invalidated by this aft, but (hall remain 
of the ſame force as if this act had never been niade. 

| Stat, 12 & 13 I//ill, 3. cap. 2. ſet. 3. Whereas it is 
neceſſary that further proviſion be made for ſecuring our 
religion, laws and liberties, after the death of his Majeſty 
and the Princeſs Anne of Denmark, and in detaul: of iſſue 
of the body of the ſaid Princeſs, and of his Majeſty re- 
ſpeftively, it is enacted, | | 

That whoſoever ſhall hereafter come to the poſſ-flon 
of this crown, ſhall join in communion with the church 
of England, as by law eſtabliſhed. _ | | 

That in caſe the crown and imperial dignity of this 


realm ſhall hereafter come to any perion, not being a na- | 


tive of this kingdom of England, this nation be not 
obiiged to engage in any war tor the defence of any do 
minions or territories which do not belong to, the crown 
of Eygland, without conſent of pariiament. : 

That f:::m the time that the farther limitation of this 


aCt ſhall take effect, no perſon born out of the kingdoms | 


of Eng:and, Scotland or Ireland, or the dominions there- 
unto belonging, although he be naturalized or made a 
denizen, (except ſuch as are born of Engliſh parents) 
ſhall be capable to be of the privy council, or a member 
of either houſe of parliament, or to enjoy any office or 
place of truſt, either civil or military, or to have any 
grant of lands, teneinents or hereditaments from the 
crown to himſelf, or to any other in truſt for him. 


| That no perſon who has an office or place of profit un- 
cer the King, or receives a penſion from the crown, ſhall 


{ and the rights and liberties of 
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be capable of ſerving as a member of the 
mons. | 

That after the ſaid limitation ſhall take effe&, 
commiſſions be made quamdin ſe 
falaries aſcertained and eſtavliſhed 
of both houſes of 
them. 


That no pardon under the great ſeal of England 'be 
pleadable to an impeachment by the commons in par- 
liament. | 
_ Seft. 4. Whereas the laws of England are the birth- 
right of the people thereof, and all the Kings and 
Queens who ſhall aſcend the throne of this realm, ought 
to adminiſter the goverriment of the ſame according to 
the ſaid Jaws, and all their officers and miniſters ought to 
ſerve them according to the ſame3 all the laws and fla- 
tutes of this realm for ſecuring the eſtabliſhed religicn, 
rae people, and all other 
'aws and ſtatutes now in force, are by his M-jeſty, with 
the advice ind conſent of the Lords Spiritual and Tempo- 
ral. and Commons, ratified and confirmed. See Yaveas 
- £Pus, Ting, VBa.uwatuzation. _ 

Lvvertn, Libertas, Is a privilege held by grant or pre- 
ſcription, whereby men enjoy ſome benefit or tavour be- 
yond the ordinary ſubje&t See Bra#?. lib. 24 c. 5. But 
in a more pencral ſign fication, it is faid to be a powet 
to do as one think» fir, unleſs reſtrained by the law of 
the iand: and it is well vbſerved, that human nature is 
ever an advocate for jiberty ; it being the gift of C3x0d to 
man in his creation. and therefor? every thing is deſirous 
of it, as a lor” of reltitution to its primitive (tate. Fors 
teſc. 9H. Ir is upon tha ac ou:it the laws of England in 
all caſes tavour liberty, and which is accunted very pre» 
c1ous, Not only in 1efpeEt of the protit which every one 
obtains by hie liherty ; but alſo in reipe& of the public. 
2 Lill Abr. I69, ; 


hoviſe 6f cortrs 


judges 
bene geſſe- int, and theit 
3 but upon the addreſs 
parhament, it may be lawful to remove 


 V..cum, The manner of betwitching any one, or 
ſometimes it is taken tor a barbarous ſaciihce. Leg, 
Athe flan. 6. Cowell, edit. 1727. | 

L022 arjac peniatac et ad numerum: A phraſe 
which often occurs in the D«meſda;« Regiſter, and! ſome 
other memorials of that aud the next age,—as 4: ſbury 
in Buckinghamſhire, the King's manor, In totts valen- 
tits redait ivi libr, arſas & penſatas, & de thelonio x libr. 
ad numerum, 7. e. in the whole value it pays fifty ſix 
pounds burnt and weighed; and for toll ten pounds by 
tale. For they ſometimes took their money ad numerum 
by tale in the current coin upon content : but ſometimes 
they rejected the common coin by tale, and would melt 
it down to take it by weight when purified from the 
droſs and too great allay ; for which purpoſe they had in 
thoſe times always a fire ready in the Exchequer to burn 
the money, and then weigh it. Cowell, edit. 1727. 

Livca penja, A pound of money in weight ; for it 
was uſual in former days, not only to tell the money, 
but to weigh it; for ſeveral cities, biſhops, and noble- 
men had their mints, and coined money, and often very 
bad, and therefore though the pound conſiſted of 20s. 
they weighed it. Thus in Domeſday we read, Reddit 
nunc 30 libras arſas & penſatas, Gale's Hiſt. of Brit, 
ol. 761. | 
; 4 vzartes. Cotton library ſettled in the family for 
the uſe of the public, 12 & 13 Jill. 3 c. 5. Veſtedin 
the crown, 5 Ann. c. 30. DireCtions for the preſerva- 
tion of parochial libraries, 7 Ann. c. 14. Eſtabliſhment 
of the Britiſh Muſeum, 26 Geo. 2. c. 22, 27 Geo. 2» 
c. Ib. [. 3+ | 
Libzata terrae, Contains four oxgangs, and every 
oxgang 13 acres. Skene, verb. Bovata terre, with us 
it is ſo much land as is yearly worth 20s. for in Henry 
the Third's time, he that had guindecim libras terre, was 
to receive the honour of knighthood. See Fardingdale, 
Some are of opinion, that as money 1s divided into 
pounds, ſhillings, pence, halt-pence and farthings, the 
ſame degrees are to be obſerved in the diviſion of lands ; 
and therefore as quandrans fignihes a farthing, ſo quadran- 
tata is the fourth part of an acre, oblata is half, and de- 
nariata is a whole acre, ſolidata 15 twelve acres, _ li- 

rata 
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brata is twenty times twelve acres, z. e. two hundred and 
forty. Spelman is of another opinion, who compares an 
acre to a mark of money ; and as in one there are one 
hundred and fixty pence, ſo in the other there are one 
hundred and ſixty perches, which they divide into halts 
and quarters: fo that an acre contains three hundred 
and ſixty denarios ; but ſome ſay, that /ibrata terre 1s lo 
much ground as is worth yearly 20 s. of current money. 
Cowell, edit. 1727. 

Licence. See Authority, Grant, and 15 Yin, Abr. tit. 
Licence, | | 

Licence to Arit, (Licentia ſurgendi,) Is a liberty 
given by the court to a tenant that is effoined de mals 
let!, in a real aEtion: for the law is, that in this caſe 
he may not ariſe out of his bed, or at leaſt go out of his 
chamber, until he has been viewed by knights thereto 
appointed, and have a day aſſigned him to appear : and 
the reaſon of this is, that it may appear whether he cauſed 
himſelf to be effoined deceitfully or not; and therefore if 
the demandant can prove that he was ſeen abroad before 
the view, or licence of the court, he ſhall be adjudged to 


be deceitfu'ly effoined, and to have made default. Ot| 
_ this, ſee:Bradton, lib 5. traft. 1.,cap. 7, 10 & 13. and 


Flata, lib. 6. c. 10. and Horne's Mirrour of Fuſtices, lib. 
2. cap. Des efloins. | 

Licence to gu to election, Licentia eligend!, Regi/t. fol. 
294. See Conge d'Eſſire. 

Licencee. See Hlehouſes, Brandy, Foreſtalline, 
Hawkers, Lecturer, MWarciage, Schools, Stamps, 
| Licentia concordandf. See liing's ſilver. 

Licentia ſurgend!i, Is the writ whereby the tenant ef- 
ſoined de ma!» lei, obtaineth liberty to riſe. 

Licentia transfretandi, Is a writ or warrant directed | 
to the keepers of the port of Dover, &c. willing them to 
let ſome paſs quietly beyond ſea, who have formerly ob- 
tained the King's licence thereunto. Reg. Orig. fol. 
193. | | 
Lidford law, Is a proverbial ſpeech, intending as 
much as to hang men firſt, and judge them alterwards. 
Cowell, edit. 1727. ; - 

Liege, (Ligeus,) Is a word borrowed from the Feudi/ts, 
and hath two ſeveral ſignifications in the Common Law, 
ſometimes being uſed for liege lord, as 34 & 35 Hen. 8. 
cap. 1. and 25 Hen. 8. 3. and ſometimes for {ege man, 
as 10 Rich. 2. 1, and 11 Rich. 2. cap. 1. Liege lord 1s 
he that acknowledgeth no ſuperior. Duarenus in com- 
mentar.. de conſuetud. feudorum, Cap. 4. num. J- Liege 
man is he that oweth allegiance to his /zzge lord. Shen? 
de verbo ſignif. verb. Ligeantia, faith, that it is derived 
from the /talian word liga, a bond or obligation ; in whom 
read more of this matter. See 8 H. 6. cap. 19. 14 fl. 5. 
cap. 2. | 

7 loces and Liege-people, (Ligati,) The King's 
ſubjeQs, anciently ſo called, becaule they owe and are 
bound to pay allegiance to him. Stat. 8. Hen. 6, cap. 10. 
14 Hen. 8. cap. 2. and divers other ſtatutes. Yet an- 
ciently private perſons had their /Jizeges. Cowell, eat. 


1727. By 

Lien, (Fr..) is a word uſed in the law of two ſigni- 
fications : perſonal lien, ſuch as a bond, covenant or 
contract ; and real lien, a judgment or ſtatute, recogni- 
Zance, which oblige and atfeCt the land. Terms de ley, 
See 15 Vin. Abr. g96—99. £ 

Liv, In ſtead or in place of another thing. Lit. Di. 
And when one thing doth come in the place of another, 
it ſhall be of the ſame nature as that was; as in caſe ot 
an exchange, &c. 2 Shep. Abr. 359. 

Laou conus, In law proceedings, ſignifies a caſtle, 
manor, or other notorious place, well known and ge- 
nerally taken notice of by thoſe that dwell about it. 
2 Lill. Abr. 641: A wvenire facas, for a jury to appear. 
may be from lieu conus ; and a fine or recovery of lands 
in a lieu conus, is good ; but it is ſaid in a ſci. fa. to have 
execution of ſuch fine, the vill or pariſh muſt be named. 
2 Cra. 574, 2 Mod. Rep. 48, 49. vee 13 Vin. Abr. 
252, 283. 18 Vin. Abr. 205. | 

Lieutenant, (Locum tenens,) Is compounded of lieu, 
Licus & temere, and lignifies him that occupieth the King's 


within age, married woman or any other perſon, upon 


[ſuch minor, married woman or other perſon, is deat, 
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the Lieutenant of Jreland; 4 Hen. 4. 6. $o alfo : - 
uſed 2 & 3 Ed. 6. cap. 2. Sos (hat officer rv 2 
take his beginning. Cowell, edit. 1727. 7 I. 

Lieutenant Bf the Tower, Seems to have been ay f 
ficer under the conſtable. Cowel!, edt. L727. = 

Lewwit, ( Multa adulteriorum. Fleta, lib, 1, cap. +.) 
Is uſed for a liberty, whereby a lord challeogeth the 
nalty of one that lieth unlawfully with his boud-wongy 
Cowell, edit. 1727, | IN 
Life, Union and co-operation of ſoul with bo 
joyment or polleſſion of terreſtrial exiſtence. 
The life of every man is under the proteCtion of th 
IVud's Inft. 11. A leaſe made to a perſon during 
determinable by a civil death ; but if it be to holq during 
natural life, it will be otherwiſe. 2 Rep. 48. If a my 
be once acquitted, he ſhall not put his life in jeopard; 
again for the ſame offence. Br, Appeal, pl. 17, ' 

L1fe-eſtates, Stat. 19. Car. 2. cap. 6. Jef? 2. If ſuch 
perſons, for whoſe life any eſtates ſhall be granted, haj 
abſent themſelves ſeven years, and no proof made of the 
lives of ſach perſons; in any aQtion commenced for -ecs. 
very of ſuch tenements by the leſlors or reverſioners, the 
perſons, upon whoſe lives ſuch eſtate depended, ſhall he 
accounted as dead ; and the judges ſhall direCt the jury 
to give their verdict, as if the perſon ab{cating himſelf 
were dead. | | | 

Sef?. 3» In any ſuch aQtion wherein the life or death of 
any ſuch perſon ſhall come in queſtion between the reve. 
Toner and the tenant in poſlc{ſion, it ſhall be lawful for 
the reverſioner to take exception to any of the juror, 
that the greateſt part of the real eftate of ſuch jurors is 
held by leaſe or copy for lives, | 

Seer. 5. It any perſon ſhall be evicted out of any lands 
by virtue of this aQt, and afterwards ſuch perſon up 
whoſe life ſuch eſtates depend ſhal] return »gain, or (:all 
on .proof in any action to be brought for recovery of the 
lame, be made appear to have been living, the leiſee may 
re-enter and enjoy the lands in his former eſtate fo long 
as the ſaid perſon ſhall be living, and alfo ſhall recorer 
for damages the proſits of the lands, with intereſt for the 
time that they were ouſted. 

Stat. 29 Car. 2. cap. 3. ſe. 12, Any eſtate pur autre 
vie ſhall be deviſable by will in writing, figned by the 
party, or by ſome other perſon in his preſence and by kis 
expreſs directions, ſubſcribed in the preſence of the de- 
viſor by three witnefles; and if no ſuch deviſe be made, 
the ſame ſhall be chargeable in the hands of the heir, if 
it hall come to him by reaſon of a ſpecial occupancy, as 
allets by deſcent ; and in caſe there be no ſpecial occu- 
pant, it ſhall go to the executors, and be aflets in their 
bands, x ns | 

Stat. 6 Ann. cap. 18. ſet. 1. Any perſon who ſhall 
have any claim or demand to any remainder, reverſion 
or expectancy, in any eſtate after the death of any perſon 


dy 3 Cn. 
fob, 
e law, 
ife, 's 


affidavit made in Chancery by the perſons claiming ſuch 
eſtate, of his title, and that he hath cauſe to believe thit 


and that the death is concealed, may once a year more 
the Lord Chancellor to order ſuch guardian, truſtee, huſ- 
band or other perſon, ſuſpeted to conceal ſuch perſon, 
to produce to ſuch perſons (not exceeding two) as (hall 
in ſuch order be named by the party proſecuting, ſuch 
minor, married woman or other perſon ; and if ſuch 
guardian or other perſon ſhali negle&t to produce ſuch in- 
lant, &c. on whole life iuch eſtate doth depend according 
to the directions of the order, the court of Chancery i 
required to order ſuch guardian, &c. tro produce ſuch 
minor, &c. in court, or before commiſſioners. as the cov 
ſhall direct, two of which commiſhoners ſhall be nomi- 
nated by the. party proſecuting; and in caſe ſuch guir- 
dian, Ec. ſhall negle& to produce ſuch infant, &*+ 
court or before ſuch commiſhoners, whereof return ſha'l 
be made by ſuch commiſſioners, and that return filed 1 
the Petty-bag-oflice, the ſaid minor, &c. ſo concealcd, 
{hall be taken to be dead, and it ſhall be lawful for 2 
perion claiming title after the death of ſuch infant, =* 
to enter upon ſuch lands as if ſuch infant, Sr. v&- 


or any other perſcn's place, or repreſenteth his perſon, as 


dead, 
2 $48. 


- 


' executors -or adminiſtrators, and therein to recover da- - 


to appear in court, or elſewhere, according to the order ; 


| ſonal eſtate of the teſtator or inteſtate. 


_ dience of the ſubjeCt to his ſovereign ; ſometimes it ſig- 


 adverſantium partem in aliquo confovere, &;, This is 


a8 14 Hen. 6. c. 2. and ſeveral others, It ſeems to be de- 


"ow" / 
k 
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$48. 2. If it ſhall appear to the court by aflidavit; that 


ſach minor, &c. for whoſe life ſuchreſtate is holden, is at 
ſome certain place beyond the ſeas, it ſhall be lawful for 
the party proſecuting ſuch order, to ſend over the perſons 
zpnointed by the ſaid order to view ſuch minor, Ec, and 
in caſe ſuch guardian, &c. ſhall neglect to produce to 
ſuch perſons a perſonal view of ſuch infant, &c. ſuch per- 
ſons are required to make return of ſuch negleQ, which 
return ſhall be filed in the Petty-bag, and thereupon ſuch 
minor, &. ſhall be taken to be dead, 

Se. 3. If it ſhall afterwards appear upon proof in 
any aQtion that ſuch infant, &c. were alive at the time 
of ſuch order made, it ſhall be Jawful for ſuch infant, 
tc. or other perſon having any eſtate determinable upon 
ſuch life, to re-enter upon the ſaid lands, and maintain 
any aCtion againſt thoſe who received the profits, or their 


mages for the profits received, 

$e2. 4. If any ſuch guardian, &e. having any eſtate 
determinable upon the life of any other perſon, ſhall to 
the ſatisfaftion of the court make appear, that they have 
uſed their utmoſt endeavours to procure ſuch intant, &c. 


and that they cannot procure ſuch infant, &c. to appear, 
and that ſuch infant, &c. were living at the time of 
ſuch return made and filed ; it ſhall be lawful for ſuch 
perſon to continue pofſſeſhon of ſuch eſtate. | 

Set. 5. Every perſon who as guardian or truſtee for 
any infant, and every huſband ſeiſed in right of his wife, 
and every other perſon having any eſtate determinable 
upon any life, who after determination of ſuch parti- 
cular eſtates, without the expreſs conſent of them who 
are next intitled upon the determination of ſuch parti- 
cular eſtates, ſhall hold over and continue in poſſcſhon of 
any lands, ſhall be adjudged treſpaſlors; and every per- 
ſon, his executors and adminiſtrators, who ſhall be in- 
titled to ſuch lands upon the determination of ſuch par- 
ticular eſtates, ſhall recdver in damages againſt every | 
perſon ſo holding over, and againſt his executors or ad- 
miniltrators, the value of the profits received during ſuch 
wrongſul poſſeſſion. "—_ : 

Stat. 14 Geo. 2. c 20. ſe. 9. Eſtates pur autre vie, 
in caſe there be no ſpecial occupant thereof, of which 
no deviſe ſhall have been made according to 29 Car. 2 
c, 3. or ſo much thereof as ſhall not have been ſo de- 
viſed, ſhall be diſtributed in the ſame manner as the per:- 


Life-rent, Is a rent or exhibition, which a man re- 
ceives either for term of life, or ſor ſuſtentation of life 
Nota quod eſchaeta terrarum felonis poſt annum & diem, 
(viz. his life-rent,) p/o vivente computatur inter bona ma- 
bilia, Skenzus ad quon., Attach. cap. 18. verſ, 5. 

Ligeance, (Ligeantea,) 1s a true and faithful obe- 


nifies the dominions or territory of the /rege lord, as 25 
E4. 3. flat. 2. children born out of the ligeance of the 
King ; alſo the ſame with Ligeancy. See Co. on Litt. 
fol. 129. and 75 Rep. Calvin's cate. 

Ligeancy, ( Ligeantia,) Is thus defined in the Grand. 
Cuflumary of Normandy, cap. 13. Ligeantia e/t, ex qua 
Domino tenentur vaſſalli ſui contra amnes homines qui mori 
peſſunt & vivere, proprii corporis prabere confilii & auxilti 
Juvamentum, & ei ſe in omnibus innocuis exibere, nec ei 


otherwiſe'called Legietas. Caſſan. de Conſuetud. Burgund, 
Pag. 420, 421. This word is often uſed in our ſtatutes 


rived from the Ital. /Jiga, a league or bond; Vinculum 
archus inter ſubditum & Regem utroſque invicem conneftens ; 
bunc ad proteftionem & juſtum regimen, illos ad tributa & 
debitam ſubjeftionem ; and is ſuch a duty or fealty, as no 
man may owe or bear to more than one lord; and there- 
fore it is molt commonly uſed for that duty and allegi- 
ance, which every good ſubject owes to his /iege-lord the 
King, Cowell, edit. 172.7» 

Lighter-men, (Mentioned in ſtat. 22 £9 23 Car. 2. 
Ad for cleanſing, &c. the flreets of London,) Are thoſe 


< o __ 

"* 4 6 
Light-houſe, For enabling the maſter, tc. of Trinity- 
houſe to rebuild Edy/tone, light-houſe, 4 Ann. c. 20. 8 Ann, 


©. 17. | For maintenance of the Sherries lights, 4 Geo. 2. 
c 36, See Hhips. = Rr x 


Lights. Stopping lights of a houſe is a nuiſance ; but. 


{topping a proſpeCt is not, being only matter of delight, 
not of neceſſity ; and a perſon may have either an aſfliſe 


or he may ſtand on his own ground and abate it. 9 Rep. 
58 1 Mod. 54, If a man has a vacant piece of ground, 
and builds thereupon a houſe, with good lights, which 
he ſells or lets to another ; and after he builds upon 
ground contiguous, or lets the ſame to another perſon, 
who builds thereupon to the nuſance of the lights of the 
firſt houſe, the leſſee of the firſt houſe may have an ation 


they were to be lights of an ancient meſſuage, that is 
now altered. Mod. Ca. 116, 314. | 
| Lights and lamps, Houſhbolders in Middleſex and 
Surrey within the bills of mortality, at what times to ſet 
out lamps, 2 H-. & MM. /eff. 2. c.8. ſet. 15. None but 
Britiſh oil to be uſed for lamps in dwelling-houſes, under 
penalty of 40s. 8 Ann. c. 9: fe. 18: | 
Lignagium, "The right which one hath to cut fuel in 
the woods : ſometimes it is taken for that tribute or pay- 
ment which is due for cutting wood. | 
Lignum vitae, Where exempt from duties, x Geo. 2. 
#2: 6. 17: ſett..$..- Dn ; 
Lignamin-, Timber fit for building. Du Freſne, 
Liguſa, A copy, exemplification, or a tranſcript of a 
court-roll or deed. Cowell, edit. 1727, * 


- 


Det gravamen habeant. Leg, Canut. 29. Mr. Somner is 
of opinion that it fignifies a glutton, from the Saxon /ic- 
ceray guloſus, Cowell, edit. 1727, 

F1me and lemon Juice, 'Fo what duties liable, 4 7/7; 
& Ms. ce 5. /. 2: | Coy 

ELnmtation, (Limitatio,) Is a certain time preſcribed 
by ſtatute, within which an action muſt be brought); 
and time of limitation- is two-fold; firſt, in. writs, by 
divers acts of parliament ; ſecondly, to make a title to 


Lit. 114, 115+ | | 

It ſeems, that by the Common Law there was no ſtated 
or fixed time as to the bringing of aCtions ; for though 
it be ſaid by Bran, that Omnes attiones in mundo infra 
certa tempora limitationem habent ; yet my lord Coke ſays; 
that the limitation of aCtions was by force of divers aCts 
of parliament : alſo, ſays he, this general poſition of 
Brafton's admitted of ſeveral exceptions. Brad. lib. 2. 
fol. 228, 2 Infl;g5. Co. Lit, 115. 4 Co. 10, 11, 

But we find that by the ancient law there was a ſtated 
time for the heir of the tenant to claim after the death 
of his anceſtor, or elſe he loſt his land, according to 
the feudal text, Preterea fi quis infeudatus major quatuarde- 
cim annis ſua incuria, vel negligentia per ann, & diem fle- 
terit, quod feudi inveſlituram a proprio domino non peterit, 
tranſafto hoc ſpatio, feudum amittat & ad dominum redeat: 
Spelm. Gloſl, 32. 


this ancient rule, and on this occaſion was pitched upon, 
becauſe the ſervices appointed ſeem to be annually com- 
puted ; and therefore the feud was ordered to be taken up 
within ſuch time as ſuch annual ſervices became due, or 
elſe it was loſt and returned to the lord ; and the ſame 
time that was appointed to the tenant to claim from the 
lord,* was alſo appointed to make his claim upon any diſ- 
ſeiſor; and if no ſuch claim was made, the difleiſor, 
dying ſeiſed, caſt the right of poſſeſſion upon the heir; 
and this was to keep the ſame uniformity in point of 
time through the law, as alſo that the lord might be 'at a 


upon every deſcent ; and ſince the heir of the tenant an- 
ciently loſt the whole land, in caſe he did not take it 
up within time, it was fit the tenant ſhould loſe the 
right and poſſeſſion, in caſe he did not claim within the 
ſame time upon the difſeiſor, that the heir of difſfeiſor 


that carry away, by water, dung and rubbiſh in /ighters 
from the city of London, | | 


Vou, II, Nye 103. 


might be in peace, in caſe the perſon that bad right did 
| 5s E : | .not 


of nuiſance againſt the perſons erecting any ſuch nuiſance, 


of the caſe againſt ſuch builder, &c. and though formerly 


L1:-uritoz, A flatterer. Liguritores, mendaces, rapaces, 


any inhetitance, and that is by the Common Law. Co, 


'The fixing upon this period'of a year and a day, upori 
ſeveral other occaſions, ſeems to have been deduced from _ 


certainty whom he might take for his tenant, and admit | 
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hot make his claim upon him, and that from thenceforth. 
the lord might receive him into his feud ; and as upon 
the ancient plan of feudal conſtitution, if the heir did 
not take up the feud within a year and a day, a deſertion 
and dereliCtion was preſumed ; ſo alſo if the diſſeiſee did 
not claim within the ſame time, the right of poſſeſhon 
was relinquiſhed, Spelm. Gloff, annus & dies 32, 33: 

| Before the 32 Hen. 8. certain remarkable periods were 
fixed upon, within which the titles upon which men de- 
ſigned to be relieved muit have accrued ; thus in the time 
of Hen. 3. by the ſtatute of Merton, cap. 8. at which 
time the limitation in a writ of right was from the time 
of King Henry 1. by that ſtatute it is reduced to the 
time of King Henry 2. and for aſlizes of mort d anceſtor 
they were thereby reduced from the laſt return of King 

bn out of Ireland, which was 12 Fohanus ; and for 
ailifes of 'noval diſſeiſin, a primo transfretatione Regis in 
Normanniam, which was 5 Hen. 3. and which beſore that 
had been poſt wl'imum reddirum Henric 3. de Brittannia ; 
and this limitation was alſo afterwards by the ſtatutes 
WWe/tm. 1. cap. 39. and Ye/im. 2. cap. 46. reduced to a 
narrower compaſs, the writ of right being limited to the 
firſt coronation of Rich, 1. But for theſe ancient limi- 
tations ſee Co. Lit. 14. b. 15. & 2 In/t. 94, 95. 2 Rell, 
Abvr. 111. Hale's Hiſt, of the Law, 122. 2 Keb. 45. 

; Us 


1. Of the limitation of real ations purſuant to the Nat. 
22 Hen. 8. and 21 Jac. 1. - | 
2. Of ihe limitation of time in regard to actions on penal 
flatutes, | 
3. Of the limitation of time in regard to perſonal attions, 
viz. actions of aſſault and battery, aftions of ſlander, and 
ations ariſing upon contra? and treſpaſs ; and whether . a 
truſt or equitable demand be within the ſtatute. 


4. At what time the right of aftion ſhall be ſaid to have 
accrued before which the flatute can be no bar ; and what 
ceurts are bound by the /latute. EL 


'5. Of the exceptions in the flatute 21 Jac, 1, C. 16, and 
what will ſave a bar thereof, 


6. Of the manner of pleading and taking advantage of 
the flatute of limitations. | 


1. Of the limitation of real a&tons purſuant ta the flat, 
32 Hen. 8. and 21 Jac. 1: 

The limitations above mentioned being, as has been 
remarked, ſet periods in proceſs of time, of neceſlity 
grew too large, whereby my Lord Coke obſerves, many 
ſuits, troubles and inconveniences did ariſe ; and there- 
fore a more direct ' and commodious courſe was taken, 
which was to endure for ever, and calculated ſo as to 
impoſe diligence and vigilancy in him that was to bring 
his action, fo that by one conſtant law certain I;mitations 
might ſerve both for the time preſent and for all times to 
come. 2 Int. gs. | 

And this was effeted by 32 Hen. 8. cap. 2. by which 
it is enacted, * 'That no perſon ſhall from thenceforth 
ſue, have or maintain any writ of right, or make any 
preſcription, title or claim to or for any manors, lands, 
tenements, rents, annuities, commons, penſions, por- 
tions, corodits, or other hereditaments, of the poſſeſſion 
of his or their anceſtor or predeceflor, and declare and 
allege any further ſeifin or poſſeſſion of his anceſtor or 
predeceſlor, but only of the ſeilin or poſſeſſion of his an- 
ceſtor or predecefior, which hath been, or now is, or 
ſhall be ſeiſed of the ſaid manors, lands, tenements, rents, 
annuities, commons, penſions, portions, corodies, or 
other hereditaments, within threeſcore years next before 
the !2/te of the ſame writ, or next before the ſaid pre- 


ſcription, title or claim, ſo hereafter to be ſued, com- 


menced, bought, made or had. | 

And it is further enaQted by the ſaid ſtatute, par. 2. 
« "That no manner of perſon ſhall ſue, bave or maintain 
any aſſiſe of mort d* anceſtor, coſenage, ayle, writ of entry, 
upon diſſeifin,'done to any of his anceſtors or predeceſſors, 
for any manors, lands, tenements or other hereditaments, 
of any farther ſeiſin or poſſeſſhon of his or their anceſtor 


ſere factas, on a fine of ſuch nature, the demaridant need 


_ or predeceſſor, but only of the ſcifin or poſſeſſion of his | 
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or their anceſtor or predeceſſor, which was or hereafie, 
ſhall be ſeiſed of the ſame manors, lands, tenemerts h 
other hereditamants, within fifty years next before the Ah 
of the original of the ſame writ hereafter to be brouphr ; 

It is further enaQted, par. 3. * That no perſon ſhaj ſue, 
have or maintain any aCtion for any mannors, Jands tne 
ments, or other hereditaments, of of upon his or their 
own ſeifin or poſſeſſion therein, above thirty years boon 
before the t-/7e of the original of the ſame writ kerezs 
to be brought. P 

And further, par. 4. © That no perſon ſhall hereafte 
make any avowry or cognizance for any rent, ſuit 
ſervice, and allege any ſeifin of any rent, ſuit 01 fervies. 
in the ſame avowry or cognizance in the poſſeſſion of 
any other, whoſe eſtate he ſhall pre:end or claim to haye 
above fiſty years next before the making of the {aid 
or cognizance. 

' Andiit is farther enaQed by the faid ſtatute, par, 
© 'That all formedons in reverter, formedons in remai 
der, and ſcire facias upon fines of any manors, langs 
tenements, or other hereditaments, at any time hereaſter 
to be ſued, ſhall be ſued and taken within fiſty Yeats next 
aſter the title and cauſe of aCtion fallen, and at no time 
after the fifty years paſt. 

And by the ſaid ſtatute, far. 6. it is enafted, &« Thy 
if any perſon do ſue any ot ite ſaid aQtions or writs for 
any manors, lands, tenements or cther her2\!itaments, or 
make any avowry, cognizance, preſcription, title or 
claim, of or for any rent, iuit, ſervice or other keredj. 
taments, and cannot prove that he or they, or his of 
their anceſtors or predecetiors were in aCtual poſſefion or 
ſeifin of and in the ſame manors, lands, tenements, rents 
ſuits, ſervices, annuities, commons, penſions, portions, 
corodies or other hereditaments, at any time or tives 
within the years before limitted and appointed in this Pre 
ſent at, and in manner and form as 15 aforeſaid, if the 
ſame be traverſed or denied by the party, plaintiff, de. 
fendant or avowant, or by the party, tenant or defen- 
dant ; that then, and aſter ſuch trial therein had, a] and 
every ſuch perfon and perfons, and their heirs, ſhall from 
thenceforth be utterly barred for ever of all and every 
the ſaid writs, aQtions, avowries, cognizance, preſcrip- 
tion, title or claim hereafter to be ſued, had or made, of 
and for the ſame manors, lands, tenements, heredita- 
ments or other the premifſes, or any part of the ſame, 
for the which the ſame aCtion, writ, avowry, cogni- 
zance, preſcription, title or claim, hereaſter ſhall be at 
any time had, ſued or made. 

Note, This ſtatute hath the uſual faving for infants, 
feme coverts, perſons in priſon and beyond ſea. 


In the conſtruction of this ſtatute it hath been holden, 
That in a formedon in reverter or remainder, or on a 


avowry 


not mention the ſtatute in order to make out his title, 
but the tenant, if he would take advantage of it, muſt 
plead it. Dyer 315. b. pl. 101. So in an avowry for 
rent, Aoor 31. pl. 102, 1 Rol. Rep. 50. 


It has been held, that this ſtatute being in reſtraint of 
the Common Law, ought to be conſtrued ftrictly ; and 
that therefore it does not extend to a formedon in deſcen- 
der, ceſſavit nor reſcous. 4 Co. 8, 1 And. 16, Lit. 
Rep. 342. | 

If 4. by deed indented, made a feoffment in fee to 
B. and his heirs, rendering 105. per ann. to A. and his 
heirs, of which rent 4. or his heirs, have not been 
ſeiſed within forty years, yet the heirs of A. may diſtrain, 
Sc. for the {tatute muſt be intended in ſuch caſes only 
where before the ſtatute the avowant was obliged to allege 
a ſeiſin; and that was where the ſciſin was ſo material, 
and of ſuch force, that though it was by incroachment, 
yet it could not be avoided in an avowry. 8 Cv. 64. b+ 
Copper and PFo/ter adjudged. 1 Brown!, 169. S. C. 


Toa bill in Chancery, to be relieved touching a rent- 
charge upon lands by a will, the defendant pleaded the 
ſtatute of limitations, and that there had been no de- 
mand or payment in forty years, and it was held, that 
this ſtatute concerns only cuſtomary rents between land- 
lord' and tenant, and not any rent that commences by 

grant, 
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rant, whereof the commencement may be ſhewn. 2. 
rn. 235+» Collins v. Goadall, on 
"The ſtatute does not extend to the ſervices of eſcuage, 
homaze and fealty, for a man may live above the time 
limited by the at ; neither doth i extend to aty other 
ſervice which by common poſhoility may not happen or 
become due within fxty years, as to cover the hall of 
the lord, or to a tend the lord in the war, tec Co. £3, 
Its. 4. 2 Inſt. 95. 4 Co. 10. Bevil's cale. 8 Co. 65. 
2 Lev. 21+ Nr 

And where the tenure is by homage, fealty and eſcuage 
uncertain, anc by ſuit of court or rent, or any other an- 
nu lervice, the ſeifin of the fuit or rent, or any other 
annual ſervice, 18 a good ſeiiin of the homage, fealry or 


eſcuage, or other accidental ſervices, as wardlhip, heriot 
ſeryice, or the. like. 2 [n/t, 96. 4 Co. 8. b. Winh 
2, Hutt. 0... 2 Ral. Rep. 392« 


By the 1 Mar. cap. 5. it is enacted, © That the 32 
Hem 8. c 2 hall not exiend iO any writ of right Ot 
advowlon, quare impedit, or athie of dartein preſent- 
ment, nor jus fatronatus, nor to any writ of ri.ht ot 
- ward, writ of raviſhment ot ward for the. ward(hip of 
the body, or for the wardihip ot any caſtles, honours, 
manors, lands, tenements or hereditaments holden by 
knizht-{ervice, but that tuch ſuits may be brought as be- 
fore the making the laid act. Ys 

By the 21 Face I. cap. 16, for quieting men's eſtates, 
and avoiding of ſuits, It 18 enacted, 6 Thatall writs oi 
forme «on in deſcender, forme49n 1n remainder, and for- 
medon in revertery at any time kereafter to be* ſued or 
brought of or for any manors, lands, tenements or here- 
ditaments, whereunto any perfon or perſons now hath or 


have any title, or cauſe to have or purſue any ſuch writ, | 


ſhall be ſued and raken within twenty years next afte: 
the end of this preſent ſeſhon of partament ; and aitet 
the ſaid tw<nty years expiicd, no perioa or perſons, or 
any of their heirs, ſha'l have or mainiata any ſuch writ 
of or for any of the faids manors, lands, tencments or 
hereditaments ; and that all writs of jormedon in deſcen- 
der, formedon in remainder, formedon in reverter, of any 
manors, lands, tenements or other hereditaments what- 
ſoeyer, at any time hereafter to be ſued or brought by 
occaſion or means of any title, or cauſe hereafter hap- 
pening, ſhall be ſued, and taken within twenty years 
next aſter the title and cauſe of aCtion ficſt deſcended or 
fallen, and at no time after the faid twenty years; and 
that no perſon or perſons that now hath any right or title 
of entry into any manors, lands, tenements or heredita 
ments, now held from him or them, ſhall thereinto en- 
ter, but within twenty years next after the end of this 
preſent ſeſſion of parliament, or within twenty years 
next after any o'her title of entry ac-rued ; and that no 
perion or perſons ſhail at any time hereafter make any 
entry into any lands, tenements or hereditaments. bui 
within twenty years next after his or their right or citle 
which ſhall hereafter firſt deſcend or accrue to the ſame ; 
and in default thereot ſuch perſons ſo not entering, and 
_ their heirs ſhall be utterly excluded and diſabled from 
ſuch en:ry after to be made ; any former law, Lc. 

Provided, That if any perſon or perſons, that is or 
ſhall be intitled to ſuch writ or writs, or that hath or 
ſhall have ſuch right or title of entry, be or ſhall be, at 
the.time of the ſaid right or title firſt deſcended, accru- 
ed, come or fallen, within the age of one and .twenty 
years, feme covert, mon comps mentis, impriſoned or be 
yond the ſeas, that then ſuch perion and perſons, and 
bis and their heir and heirs, ſhail or may, notwithand- 
ing the ſaid twenty years be expired, bring his aCtion, 
or make his entry, as he might have done before this 
at; ſo as ſuch perſon and perſons, or his or their heir 
and heirs, ſhall within ten year» next after his and their 
full age, diſcoverture, coming of ſound mind, enlargement 
out of priſon, or coming. into this realm, or death, 
take benefit of and ſue forth the ſame, and at no time 
after the ſaid ten years, | 

In the conſtruction of this ſtatute it hath been holden, 

That the poſſeſſion of one joint-tenant is the poſleſ- 
hon of the other, fo far as to prevent this ſtatute. 1 Sat. 
285, | 
| 6 


1M 

"That a claim of entry to prevent the ſtatute of limits: 
tions muſt be upon the land. unleſs|there he ſome ſpecial 
reaſon io the contrary... 1 Salk 286. RES 

That if a perſon be barred of his formedon, he is not 
thereby hindered to purſue his right of entry which after- 
wards accrues to him, no more than a perſon, who hag 
ſeveral remedies, and diſcharges one of them, is exclu- 
ded thereby from purſuing the others. 1 Lutw. 73t. 
Hunt v. Burne. i Sutk. 239. 2 Salk, 422. S. C. 

if 4. has had poſſ-ſſion of lands. for twenty years 
without interrupticn, and then B gets poſſeſſion, upon 
which A. is put to his ejement. though A. is plaintiff; 
yet the poſſeſhon of twenty years ſhall be a good title ini 
him, as if he had till been in poſſeition 3 becavie a poſ- 
{e{hon for twenty years is like a deſcent which tolls en- 
try, and gives a right of poſſeſſion, which is tufficient to 
maintain an ejetment., 1 Saih. 421. laid to have been 
twice ſo ruled by Ht. | 

That if one tenant in common receives the whole 
profits for twenty years, or more, yet this docs noi bar 
hi- companion ; for the ſtatute of limitations never rung 
againſt a man, but he is aQtually ouſted ot difſeiied. x 
_— xo: | 7 

[t has_been ruled, that copyholds are within the ſtatute 
of limitations, becauſe an a& mae for the preſervation of 
the public quiet, and no ways tending to the prejudice 
of the lord or tenants Mow 410. © | 
But eccleſiaſtical perſons are not bound by ay of the 
ſtatutes of limitations, becauſe it would be a fide wind to. 


evade the ſtatutes made to prohibit their alienations, 
Comp. Incumb., 429. 


2 Of the limitation of time in regard to ations on penal 
ftatntes, | | | 

By the 31 FEliz. cap. 5. par. 5. it is enafted, * That 
all actions, ſuits, bills, indictments or informationsz 
which will be brought for any forfei ure upon any ſtatute 
penal, made or to bz made, whereby the :orfe ture is or 
ſha'l be limited to th- Queen, her. hei s or ſuccefſorg 
only, ſhall be brought within two years afte: the oFence 
committed and not after tw» years 3 and thut alt z"tions, 
ſuits, biils or in;ormations, w i ch hall he brought for 
any forfeiture upon any penal tta:u'*s, made or to be 
made, except the (taruies of tillage. the benefit and ſuit 
whereof is or ſhall ve by the {aid ſtarute limited to the 
Nucen, her heirs or,ſuccefſyrs, and to any oinzr that 
ſhall proſecuce in that Henaif * ſhall be broaght by any. 
perſon that may lawiuily ſue ior the ſame with'n one. 
year nex! after the offence committed; and in default 
of ſuch purſuit, that then the tame ſhall be brought 'or 
the Queen's Majeſty, her heirs or ſucceflors, any time 
within the two ycars after that year is ended; and if any 
aftion, ſuit, bili, indictment or information (hall be 
brought atter the time limited, the ſame ſhall be void: 
and ir is provided, that where a ſhorter time is» limited 
by any penal ſtatute, the proſecution muſt be within that 
time; ? | Gy | | | 

By the 18 Eliz. cap, 5. par. 1, it is enacted, ** That 
upon every information that ſhall be exhibited on any 
penal ſtatute, a ſpecial note ſhall be mide ot the very 
day, month and year of the exhibiting thereof into 
any office, or to any officer which lawtully may receive 
the ſame without any antedate thereof to be made ; and 
that the ſame information be accounted, and taken to be 
of record from that day forward, and not before; and 
that no proceſs be ſued out upon ſuch information, until 
the information be exhibited in form atoretaid, &.. and 
that every clerk making out proceſs contrary to this aCt 
(hall forfeit 40s» | 
And it is further enafted by 21 Fac. 1. cafe. 4s 
© 'That no officer ſhall receive, file or enter of 1ecord, 
any information, bill, plaint, count or declaration, 
grounded on any penal ſtatute, (being within the provi- 
fon of the ſaid ſtatute 21 Fac.) uutil the informe: or 
relator hath firſt taken a corporal oath betore ſome of the 
judges of the court, that he believes in his conſcience the 
offence was committed within a year before the informa» 
tion or ſuit within the county where'the (aid information. 


F, 


or ſuit was commenced, &c, k 
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In the conſtruCtion of theſe ſtatutes it hath been hol- 
den, that the 21 Fac. 1. cap. 4. does not extend to any 
offence created fince that ſtatute z ſo that, proſecutions on 
ſubſequent penal ſtatutes are not reſtrained thereby, but 
that ſtatute is to them as it were repealed pro tanto. I 
Salk. 372, 373- 5 Mod. 425. 

That if an offence prohibited by any penal ſtatute be 
alſo an offence at Common Law, the profecution of it as 
of an offence at Common Law, is no way reſtrained by 
any of theſe ſtatutes, Hb. 270. 4 Mod. 144+ 

'Fhat if an information tam quam be brought after the 
year on a penal ſtatute, which gives one moiety to the 
informer, and the other to the King, it is naught only 
as to the informer, but good for the King. Cro. Car. 
331. Cro. Fac. 366. and vide Dali/. 69. 

That if a ſuit on a penal ſtatute be brought after the 
limited time, the defendant need not plead the ſtatute, 
but may take advautage of it on the general iſſue, 1 
Show. Rep. 353- | 

That the party grieved is not within the reſtraint of 
theſe ſtatutes, but may ſue in the ſame manner as before. 
Cro. Eliz. 645. Noy 71. 3 Leon. 237. _ 

It ſeems doubtful, whether a ſuit by a common infor- 
mer on a penal ſtatute, which firſt gives an action to the 
party grieved, and in his default, ,after a certain time, to 
any one who will ſue, be within the reſtraint of theſe 


_ fNatutes. 7 Show. 353, 35 


4. 
It has been held by three judges, that ſuing out a la- 


titat within the year was a ſufficient commencement of | 


the ſuit to ſave the limitation of time on a penal ſtatute, 
becauſe the /atitat is the original of B. R. and may be 
continued on record as an original, But Holt held other- 
wile, for the action being for a penalty given by a ſta- 


tute, the plaintiff might have brought an aCtion of debt 


by original in B. R. becauſe the ſtatute gives the aCtion ; 
and he held, that there was a difference between a civil 
ation, and an action given by ſtatute; for in the firſt 
caſe, the ſuing out a /atitat within the time, and conti- 
nuing it afterwards, will be ſufficient ; but in the other 
caſe, if the party proceeds by bill, ke ought to lile his 
bill within time, that it may appear ſo to be upon the 
record itſelf. Carth. 232. Culliford v. Blandford. 1 
Shaw. Red.:353- S» GC. | 

In debt gui tam on the ſtatute 1 #. 5. cap. 4. for 
practiſing as an attorney during the time he was under- 


ſheriff, and the point was on the 31 Ez. which limits 


informers and plaintiffs in popular actions to a year ; the 
defendant in this caſe was taken upon a te/tatum cap. 
that borz te/te the 13th of Fanuary, when his office ex- 
pired in November was twelvz-month before, and ſo a 
year and two months after his offence ; but by ante- 


dating the original, and making it of Mich. term be- 


fore, it was brought within the year; and North and 
Fyndham ſaid it was well warranted by the praCtice of 
the court, and therefore they would make no rule to 


| ſtop the filing of the original ; but 47kins was againſt it, 


and ſaid it was nothing but a praCtice to evade the ſtatute 
of 31 Eliz. Trin, 3. Car. 2. in C. B. Greenwod v. 
Scot. | | | 


Serjeant Hawkins makes it a queſtion, whether the | 


clauſe in 31 El:z. par. 4. by which it 1s enacted, That 
nothing in the ſaid aCt contained ſhall extend to cham- 
perty, King's cuſtom, or foreſtalling, &c. but that every 
ſuch offence may be laid in any county; any thing in the 
faid a to the contrary notwithſtanding ; doth except the 


 faid offences out of the above recited clauſe, relating to 


the time within which ſuits on penal ſtatutes muſt be 
brought ; for the words above mentioned, viz. But that 
every ſuch offence may be laid in any county, ſeem to 
reſtrain the generality of the precedents, which ſay, that 
nothing in the aCt contained ſhall extend to ſuch offences. 


2 Hawk, þ. c. 272. 


3. Of the limitation of time in regard to perſonal atlions, 
viz. attions of aſjault and battery, ations of ſlander, and 
attions ariſing upon contraf? and treſpaſs ; and whether a 
truſt or equitable demand be within the ſtatute. 

| By the 21 Fac. 1. cap. 16, All aCtions of treſpaſs, of 
affault, battery, wounding, impriſonment, or any of them, 


j 
- 


| the ſtatute. Lit. Rep. 342. 3 Keb. 645. 


F 


loſs enſues, yet in this caſe the Jatute of limitations is 2 


. them are not aCtionable, but a ſubſequent loſs enſoz, 


| plaintiff ſhall have no more coſts than damages, &c. 


b. 


| 2 Calb. 42 3: Blackmere v. T:dcerly. 6 Med. 240. 8, (, 
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ſhall be comrenced and ſued within four years gext pros, 
the cauſe of ſuch aQions or ſuits, and not after. OY 

It ſeems, that if a man bring treſpaſs for beatin hi 
ſervant, per quod ſervitium amiſit, this is not ſuch tp kw 
tion as is within this branch of the fatute, being fun yi 
on the ſpecial damage. 1 Salk: 206. 5 Med 5 Jl 

If to an aCtion of aſfault, battery and impril 
the defendant pleads, as to the affault and im; 
the ſtatate of limitation, without anſwering particy!,.1 
to the battery, otherwiſe than by uſing the words __ 
grefſio predifto, it is ſuſſicient, for theſe words are ta 
antwer tv the whole. 1 Lev. 31s | D” 

In treſpaſs for afſault and buttery, the deſendent pleaded 
nom culp, inſra ſex annos by nvſtake, and not accorGin» p 
the ſtatute, which is but ſour years; and upon FR Io 
it was adjudged an ill plea; for it jt be conſidered Tr 
Common Law, there was no ſuch nlea ; if on the ſtature 
the aCt is not purſued ;z and the deiendant cou'd no tk. 
iJue on ; it ſor qred ef? culp, infra ſex annes is an ix 
immaterial, becauſe it may be the jury might find lis 
Not guilty infra guatuor annos, but guilty infi a jex and 


ment, 
prifonmeyy 


By the 21 Tac. 1. cap. 16. par, 3. it is enafted, They 
all actions on the caſe for words ſhall be commenced "= 
ſued within two years next aſter the words ſpoken, ang 
not after. | Ns 

In the conſtruCtion of this branch of the ſtatute it ka 
been holden, | | 

That an aftion of /cardalum magnatum is nct Within 


T hat it extend3 not to aQions for ſander of tit'e, for 
that is not properly ſlander, but a caufe of damage, nd 
the ſlander intended by the ſtatute is to the perton. Cre, 
Car. 141. Law v. Harwood adjudged, | 

That if the words are of themſclves aftionable, with. 
out the neceſlity of alleging ſpecial damages, although a 


good bar; but if the words at the time of the ſpeaking of 


which intitles the plaintiff to his ation, in ſuch caſe the 
ſtatute is no bar. 1 Sr4. g5. Saunders v, Pwr, 
Raym. 61. S. C. and fee 3 7:4. 111. S, C. cited. 

As for calling a woman Whore, by which ſhe loſt her 
marriage ſeven yeais afterwards, the flatute is no bar; 
for it is not the words, but the ſpecial damage, which 
is the cauſe of action in this caſe. 1 Sid. 95, 1 Salk, 
206.'S. P. , ; | 

Alſo for calling a man Thief, and procuring kim to 
be indicted and impriſoned for felony, and the defendant 
is found guilty of the whole; the ſtatute in this caſe 
ſeems no bar, for the action is not for words bore'y, but 
is an action upon the caſe in nature of a conſpiracy, 
Cro. Car. 163. Topſal v. Edwards, adjudged on the branch 
of this ſtatute, that ſays, that for flanderous words the 


That if an aQtion for words be founded upon an ir- 
dictinent, or other matter of record, it is not within the 
ſtatute, but ſuch ation may be brought at any time, 
1 $:4. 95. | 

In an action for words, the defendant pleaded nn {- 
cutus eff verba pradifta infra duos annos; and upon a fſpe- 
cial demurrer it was objected, that it ought to have bcen 
nan culp, infra duos anzas ; for as it is it may be, the de- 
fendant ſpoke the ſubitantial words of the ſlander, and yet 
did not ſpeak all the words; and yet the plaintiff could 
not have a verdict upon this iſſue, as in ation of debt 
for 10/. if the defendant fays non debet the 10/, without 
adding nec aliquem inde denarium, it would be naught; 
but the court held the caſes not alike ; for in an aRion of 
debt, every penny that ſtands in demand is of equal 
weight ; but here the action is founded upon the ſub- 
{tantial words only; and the verba prediga thall refer. 
only to them ; and it was held well enough. 1 Keb. $20, 
918. Lyatate v. Butler, 7 

By the 21 Fac. 1. cap. 16. par. 3. it is enaQted, That 
all aQions of treſpaſs quare clauſum fregit, all aQtions of 
treſpaſs, detinue, aCtion ſur zrover and replevin for taking 
away of goods and chattels, all ations of account, and 
upon the caſe, other than ſuch accounts as concern = 

3 trace 
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apde of merchandize between merchant and merchant, 
their faftors or ſervants, all a tons of debt grounded 
vpon any lending or contract without ſpecialty, all aC- 
tions of debt for arrearages of rent ; and all actions of 
aflault, menace, battery, wounding and impriſonment, 
or any of them, which ſha]l be ſued or brought at any 
time aſter the end of the then (efſion of parliament, ſhall 
he commenced and ſued within the time and limitation 
herein aſter expreſſed, and not after ; that 1s to ſay, the 
ſaid actions upon the caſe (other than for llander), and 
the faid actions of account, and the ſaid actions for tref- 
paſs, debt, detinue, and replevin for goods and chattels, 
and the ſaid aCtion of treſpaſs guare clauſum fregit within 
three years next after the end of the then ſefſion of par- 
liament, or within fix years next after the cauſe of ſuch 
ations or ſuits, and not after;z and the faid aQtions of 
treipats of aſſault, battery, wounding, impriſonment, or 
any of them, within one year next after the end of the 
then ſeſſion of parliament, or within four years next after 
the cauſe of ſuch aCtions or ſuits, and not atter ; and the 
{aid aQtion upon the caſe for words, within one year after 
the end of the then ſeſſion of parliament, or within two 
years next after the words ſpoken, and not aſter, 

Nevertheleſs, that if in any the faid aCtions or ſuits 
judgment be given for the plaintitf, and the ſame be re- 
verſed by error, Or a verdict paſs for the p/aintiff, and 
upon matter alleged in arrelt of judgment, the judgment 
be given againt the plainuft, that he take nothing by his 


plaint, writ, or bill ; or if any the ſaid aCtions ſhall be | 


brought by original, and the defendant therein be out- 
lawed, and ſhall after reverſe the outlawry, that in all 
ſuch caſes the party plaintiff, his heirs, executors, or ad- 
miniſtrators, as the caſe ſhall require, may commence a 
new 2Qtion or ſuit, from time to time, within a year af- 
ter ſuch judgment reverſed, or ſuch judgment given againſt 
the plaintiff or outlawry reperſed, and not after. | 

Provided, That it ary perfon or perſons that is or 
ſhall be intitled to any ſach action of treſpaſs, detinue, 
ation ſur trover, replevin, ations of accounts, actions 
of debt, aCtions of treſpaſs for aſſault, menace, batter v, 
wounding, or impriſonment, action upon the caſe for 
words, be or ſhall be, at the time of any ſuch. cauſe of 
 aQtion given or accrued, fallen or come, within the age 
of twenty-one years, feme covert, non cmpos, impiiſon- 
ed, or beyond the ſeas; that then ſuch perſon or per- 
ſons ſhall be at liberty to bring the ſame actions, ſo as 
they take the ſame within ſuch times as are before limi- 
ted aſter their coming to or being of full age, difcovert, 
of ſane memory, at large, and returned from beyond the 
ſeas, as other perſons having no impediment ſhould have 
done. Fong. 

Here we ſhall conſider and ſet down ſuch caſes, about 
which there hath been any contelt, as to the actions be- 
ing grounded on a contract or lending, as the ſtatute 
ſpeaks ; thoſe by ſpecialty, as all others of a ſuperior na- 
ture, being plainly excepted out of the ſtatute, 

_ And to this purpoſe it hath been adjudged, that an ac- 
tion of debt on the 2 £4. 6. for not ſetting out tithes, 
is not within the ſtatute, the aCtion being grounded on 


the aCt of parliament, which is the higheſt record, Cro. 
Car. 513. Tal:ry ve Jackſon, 1 Saund. 38. 2 Saund, 


), '1 $14. 305, 415. 1 Keb. 95. 2 Keb. 462. 
D0 it hath been adjudged, that an aCtion of debt for 
. the arrearages of rent reſerved on a leaſe by indenture is 
Out of the ſtatute, the leaſe by indenture beinz equal to 
a ipecialty, Hutt. 109. Freeman v. Stacy, 1 Saund. 
38. cited, | | | 

Alſo it hath been adjudged, that an aCtion of debt for 
an eſcape is not within the ſtatute, not only becauſe it is 
founded in maleficio, and ariſes on a contraCt in law, 
which is different from thoſe aCtions of debt on a lending 
or Contract mentioned in the {tatute, but alſo becauſe 1t 
1s grounded on the 1 Rich. 2, cap. 12. which firſt gave 
an action of debt for an eſcape, there being no remedy 
for creditors before but by action on the caſe. 1 Sqund, 
37. Jones v. Pope. 
Keh, 903. Sd. C. and 1 Sid. 305. 8. C. | 

50 it hath been adjudged that this ſtatute cannot be 
peaded to an action of debt brought againſt a ſheriff for 

Vo. I. N* 103 


1 Lev. 191, 8. C., adjudged. 2. 
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money by him levied on a fieri facias, becauſe the ation 
is founded in maleficio, as alſo upon the judgment on 
which the fieri facias ifſned, which is a matter of re- 
cord. 1 Mod. 245. Cochran v. Welby 212. and 2 Shaw. 
Rep. 79. S. C. 

It hath been adjudged, that an ation of debt on an 
award under the hand and ſeal of the arbitrators, though 
the ſubmiſſion was by parol, is not within the ſtatute ; 
{or though in ſtriftne(ſs the award cannot be ſaid to be 
equa! to a ſpecialty, yet by being under hand and ſeal it 
becomes matter of that notoriety, that it cannot be liable 
to any of the inconveniences the ſtatute was made to 
prevent; ſuch as perjdry in witneſſes, and the op» 
preſhon of defendants when their witneſſes are dead, or 
vouchers loſt ; alſo it was never intended that the ſtatute 
ihould extend to all kinds of aQions of debt, but only to 
thoſe which aroſe on a contract or lending. 2 Saund. 64. 
Sid. 415. n Lev. 273. 2 Keb. 462, 49h, 533. S. Ci 

It hath been adjudged, that the ſtatute does not extend 
to. the writ De rationabili parte banorum, founded on the 
cuſtom of Nottingham, although it conclude in the deti- 
net; for this is an original writ in the Regi/er ; and though 
it concludes in the detinet, is yet a different aCtion to the 
common action of detinue mentioned in the ſtatute, 
which being frequent in practice, is the detinue plainly 
intended by the itatute, and not this, which being found- 
ed on a cuſtom ſeldom happens ; and as the ftatute is in 
derogation of the Common law, it ought to be conſtrued. 
{trietly. Hutt. 109. Sherwin v. Cartwright. Lit, Rep. 
34!+ dS. C. adjudged. 1 Saund. 37, 2 Saund. 64. S. C. 
cited and admitted to be law. "Es | 

An action of debt ſor a fine of a copyholder is not 
within the ſtatute, 1 Keb. 536. 1 Lev. 273. 

If a man recovers a judgment or ſentence in France 
for money due to him. the debt muſt be conſidered here 
only as a debt by ſimple contra&t, and the ſtatute of li- 
mitations wiil run upon it. 2 Fern. 540, per curiam. 

It ſeems that. to an aſſumpſit brought by the aſlignees 
of a bankrupt for a debt due to the bankrupt, the ſtatute 
iS agood bar; for though the afſignment is by force of an 
act of parliament, yet the aſſignees ſtand only in the 
place of the bank-upt, and can have no other right nor 
remedy than he had. 2 Lev, 166. 3 Keb. 645. Comb. 

It bath been adjudged, that this ſtatute is a good plea 
in bar to an af/arp/it brought by an attorney for his fees ; 
tor though the attorney be of record, yet his fees are 
not. 3 Lev. 367. Oliver v. Thomas. 

[t hath been adjudged, that this ſtatute is a good bar to 
an aCtion brought againſt the drawer of a bill of ex- 


change and that ſuch bill is not of as high a nature as 


a ſpecialty, neither 1s it within the exception in the ſta- 
tute relating to merchants accounts. Carth, 3. Renew 
v. Axton, Carth. 226. adjudged. | 

It ſrems clearly agreed, that though the ſtatutes of 1i- 
mitations bind the courts of equity, that yet a truſt is not 
within theſe ſtatutes. March 129, 2 Salk. 124. 

And therefore where the plaintiff, who was the ſon and 
executor of Ch. J. Heath, who was made Ch. ]. at 
Oxon, during the difference between the King and parlia- 
ment, but never fat at /Y/tminfler Hal!, exhibited a bill 
againſt the defendants, prothonotaries_ of K. B. at that 
time, to have an account of the. money, &c. received 
by them during that time by an implied truſt vireute offrett 3 
to which the defendants plead the ſtatute of limitations ; 
but upon argument the plea was over-ruled. - Chan, Ca: 
20 Sir Eaward Heath ver. Henly & ab. ; 

So where the plaintiff exhibited a bill to have an ac- 
count of money received by the defendant from his fa- 
ther (whoſe executor he was) who gave it to him to 
compound for his eſtate, ſequeſtered for delinquency at 
Goldſmiths Hall; and it was ordered accordingly, the 
court declaring it a truſt, and therefore not within the 
ſtatute of limitations. 2 Chan, Ca. 26. Sheldon v. Weld- 
man. | 

So where my Lady Hollis lent 1007. and inthe note 
which was given for it, mention was made, that it 
ſhould be diſpoſed of as my Lady ſhould direft ; and 
a bill being exhibited for it, the court held it a depo- 

s'F fitum 


 fitum or truſt, and decreed payment of it; mono other- 


before. Godb. 437. Shutford v. Boroughs adjudged. 
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wiſe it had been barred by the ſtatute of limitations. 2 
Vent. 345. og ws ee: 60 

A charity is not barred by length of time, nor within 
the ſtatute of limitations. 2 Fern. 399. 

90 it hath been held, that a legacy is not within the 
ſtatute of limitations. 1 Yern, 256. 

It ſeems to be the doctrine of confts of equity, that 
mortgages are not within t he ſtatute of limitations ; yet 
where a man comes in as an old hand, it hath been fome- 
times decreed, that the poſſeſſor ſhould account no far- 


ther than for the profits made in his own time, to diſcou- 
rage the ſtirring in ſuch dormant titles ; alſo the courts 
have allowed length of time to be pleaded in bar, where 
the mortgaged eſtate hath delcended as a fce without en- 
try or claim from the mortgagor, and where the poſleſ- 
for would be intangled in a long account; and in theſe 
caſes the ſtatute of limitations has been mentioned as a 
proper direction to go by. 1 Chan. Ca. 102, But now 
by the 7 Gee. 2. the redemption of mortgages is expreily 
limited to twenty years. See Jl:ortgage. | 


4. At what time the right of ation ſhall be ſaid to have 
accrued, befere which the Jtatute cn be no bar ; and what 
courts are bound by the flatute. 

This ſtatute cannot be a bar unleſs the ſix years are 
expired, aſter there hath becn complete cauſe of action ; 
as if a man promiſe to pay 10 /. to F. $. when he came 
from Rome, or when he marries, and ten years after 
7. $. marries, or comes from Rome, the right of aCtion 
accrues from the happening of the contingency, from 
which time the ſtatute ſhall be a bar, and not from the 
time of the promiſe. Go4b. 437. | 

Soin an action of the caſe wherein the plaintiff declared, 
that in conſideration that he wou!d forbear to ſue the de- 
fendant for ſome ſheep killed by his the defendant's dog, 
the defendant promiſed to make him ſatisfaction upon re- 
queſt, and that ſuch a time he requeſted, &c, and it was 
held, that the right of action accrued from the requeſt, 
and not from the time of killing the ſheep; and that 
therefore the defendant could not plead the ſtatute of 11- 
mitations, the requeſt being within ſix years, though the 
killing the ſheep, and promiſe of ſatisfaction was long 


So in afſumpſit, in conſideration that the plaintiff 
would deliver to the defendant ſuch a deed, the defen- 
dant promiſed, that he would re-deliver it to him on re- 
quelt, and alſo in conſideration that he had, upon re- 
queſt, delivered to him another deed, the defendant pro- 
miced to pay: him 40/7. and alleges, that he had delivered 
to him the firſt deed, and although at ſuch a day after- 
wards he made requeſt, yet he had not re-delivered the 
rſt deed, nor paid the 40/7. the defendant pleads the ſta- 
tute of limitations, and that he did not promiſe within 
fix years before the action brought; whereupon the plain- 
tiff demurs; for the cauſe of ation, as to the firſt deed, 
did not ariſe upon the promiſe, but upon the refuſal after 
requeſt; and the requeſt was within fix years; and fo 
held the court. T1 Lev, 48. ebb v. Martin. 1 Sid. 
66.1 Kebe-377-S.: Go | 

So in eſſump/it, in conſideration that the plaintiff, at 
the defendant's requeſt, would receive 4. and B. into his 
houſe ut hoſpites, and diet them, the defendant promiled, 
ec. non aſſumpſit infra ſex annss, was pleaded ; the plain- 
tiff demurred, and held no plea; for the defendant can- 
not in ſuch caſe pleadl non aſſumpſit infra ſex annos, but 
attio non accrevit infra ſex annos; for it is not material 
when the promiſe was made, if the cauſe of action be 
withio ſix years, and the dieting might be long afterwards, 
2 Salk, 422, Gould v. Fohnſon. For this vide 1 Vent, 191. 
3 Keb, 613. 

An executor ſeveral years before the ation brought, 
left ſome houſhold-ſtuff in the houſe, by the conſent of 
the heir, who uſed them after ; and within ſix years of 
the ation brought, the executor demands the goods, and 
the heir refuſed to let him have them ; whereupon trover 
was brought, and the ſtatute of limitations pleaded ;z and 
per cur, The uſer before the demand was no converſion, ' 
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till then, and the demand bcing within fix years, th 
refuſal which enſued it, is the only evidence: of n 
verſion in the caſe, as within the fix years; and if 4 
trover before ſix years, and a converſion after, the hat 
cannot be pleaded, But for this ſce Cro. Car, 245, y x 
333- 1 Jen. 252. 3 Mod. 111, IM 
| n action upon the caſe apainſt an executor ; the 
plaintiff declares, that upon a martiage-treaty it was 
2greed between the plainti{F and teſtator, that he ſhould 
pay to the plaintiff 100/. and whillt that ſhould be Unpaid 
he ſhould pay the plaintiff 10/7. per ann. which avrce. 
ment was made 1618, and the action was Drought for 
all the arrears by the ſpace of twenty-eight years, The 
defendant pleaded the ſtatute of limitations ; and on 0. 
murrer it was held, that all coud not be barred by the 
(latute ; and therefore the plaintiff had judgment. 
Ob2. Harvey v. Thorne, adjudged, no-body appealing for 
the defendant. 

Tretpaſs for impriſoning him, and deteined him jn 
priſon from 32 Car, 2. till the 3d. of April, 4 Fac. 2, 
The defendant pleaded as to all wull 22 Car, 2. ſuch 1 
day, mon cuip. infra quattar anno, and as to the tell, 1 
plaint, and capias iſſued 3 the plaintiff demurted ; ang 
fer curiam, Though the impriſonment be complained of 
as one continued impriſonment, yetti;s defendant may di. 
vide the time, and plead the ſtatute as to part 3 and the 
plaintiff may reply the continuence ; therefore as to this, 
judgment was given again{t the plaintifF upon his demyr. 
rer, but for him as to the reſt, becauſe the capias wes 
awarded by the court ex gficto, and it did not appear that 
the defendant mediled in it, 2 Salt. 420, Coventry v, 
Apſley, and ſee 3 119d. 110. Cimb. 26. | 

in caſe of a ſeaman, the duty does not ariſe from tho 
contraCt, but from the ſervice done, and therefore thoygh 
the contract were above fix years, and any part of ihe 
ſervice within that time, it 1s out of the ſtatute, 6 77:4, 96, 

It is clearly agreed, that the ſtatute of limitatioas is a 
good plea in a court of equity ; but it ſeems the faleſt 
way for him who pleads it, in his anſwer, alſo to fay, 
that he has paid the money, becauſe otherwiſe the court 
ſuppoſes a truſt between the plaintifF and defendant, and 
that the money is a depolitum in the hands of the deten- 
dant for the benefit of the plaintiff; and the ſtatute of 
limitations, as has been obſerved, does not reach truſts, 
March 129. 1 Salk. 424. | | 

But it ſeems to be agreed, that the ſtatute of limits- 
tions is no plea in the court of Admiralty, or Spititul 
court, where they proceed according to their law, and in 
a matter in which they have conuzance. 6 77:4. 25, 25, 
2 Salk. 424. 3 Keb. 366, 292. 

Therefore it hath been agreed, that for a ſuit upon a 
contract ſuper altum mare, no prohibition ſhould go upon 
their refuſal of a plea of the ſtatute of limitations. 6 
1714. 26. | 

So it has been he'd not to be pleadable to a proceeding 
in the Spiritual court, pro violenta manuum injcl1012 in ts 
ricum, becauſe the proceeding is pro reformatione mri 
and not for damages. 2 Salk, 424. 

It bath been doubted, whether to a ſuit in the Admiralty 
for mariners wages, this ſtatute is a good plea ; becaule 
it is faid, that this 1s a matter properly detcrminable at 
Common Law; and the allowing the Admiralty juril 
diction therein, only a matter of indulgence. 2 $44. 424» 
6 Med. 25. Ee 
| * Butthis is now ſettled by the 4 & 5 Ann. cap. 16. of 
which 1t 1s enacted, '[hat all ſuits and actions in the court 
of Admiralty for ſeamens wages ſhall be commenced and 
ſued within fix years next after the cauſe of ſuch ſuits 0r 
aCtions ſhall accrue, and not after. 


5. Of the exceptions in the flatuie 21 Jac. 1+ C. 16 
and what will ſave a bar thereof. : 

As to this it hath been adjudged, that the laſt provilo 
in the ſtatute not only extends to thoſe a&tions there 
enumerated, but alſo to an a//unp/it, though not men- 
tioned, and to all other ations on the caſe being of equal 
miſchief, and plainly within the intention of the legifla- 
ture, Cre. Car. 245 333. 2 Saund. 120. 2 Mod 7+ 


nor evidence of it, for it was the conſent of the executor 
(1 | 
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i. Excuption 1n relation to infants. As to this it bath 
been holdeny that the ſtatute being general, infants had 
been included, had they not been particularly excepted. 
It ha been holden, that if an infant, during his in- 
ſancy, Þy his guardian bring an action, the defendant 
-nnot lead the (tature of hmitations although the cauſe 
Y tion acciucd bx years before, and the words of the 
4 es \re, that after his coming of age, &c. 2 Sand. 121, 
mw bath been held in Chancery, that if one recelves the 
profit of an infant's eſtate, and ix years after his com- 
12 of age. be brings a bill for an account, the ſtatute of 
limitations 1s as much a bar to ſuch a ſuit, as it he had 
hrou ht an action of account At Common Law 3 for this 
receipt of the profits of an infant's eſtate 1s not ſuch. a 
ruſt, as being a creature of the court of equity, the ſtatute 
111i be no bar to; for he might have his action of ac- 
count againſt him at Law, and therefore no neceſlity to 
come into this court for the account ; for the reaſon why 
bill; for an account are brovght here, 15 from the nature 
of the demand, and that they may have a diſcovery of 
books, papers, and the party's oath, for the more ealy 
taking of the account, which cannot be ſo well done at 
Law ; but if the infant ties by for fix years after he comes 
of age, as he is barred of his action of account at Law, 
ſo (þ41l be be of his remedy in thi- court, Abr. Eg. 304. 
7 chr; Lackey. ; 
_— vception in relation ta merchants accounts, As to this 
excepiuony it hath been 4 mattcr of much controverſy, whe- 
ther it extends to all actions and accounts relating to mer- 
cliants and merchandize, or to aCtions of account open 
and current only ; the words of the ſtatute being, 'That all 
atlion of trelpa's, ec. all attions of account and upon 
the caſe, other than ſuch ations as concern the trade of 
m:rchants;z fo that by the words, other than ſuch ations, 
not being faid aczions of account, it has been infiſted that 
all actions CONCerning merchants are excepted. 1 Fon. 
401. 2. Sand. 124, 125. 1 Lev. 287. 2 Reb. 622. 


1 Lev. 298. 1 Vent. go. 1 Med. 270. 2 Med. 312.] 
2 [ern. 4.56. | 


But it 1 now ſettled, that accounts open and current 


only are within the ſtatute; and thar therefore if an ac- 


count be {tated and ſettled between merchant and mer- 
chant, and a ſum certain agreed to be due to one of them, 
if in {uch caſe he, to whom the money is due, does not 
bring his action within the limited time, he 1s barred by 
the (Irute, Wide the authorities ſupra. 

50 it hath been adjudged, that by the exception in the 
ſte concermng merchants accounts, no other aCtions 
are excepted but aCtions of account. Carth, 226, 

Alſo it hath been adjudged, that bills of exchange ſor 
valuc received, are not ſuch matters of account as are 1n- 
:ended by the exception in the ſtatute of limitations, 
Carth. 220. | 

3. Exception in relation to perſons beyond ſea, It ſeems 
to have been agreed, that the exception as to perſons 
being beyond ſea, extends only where the creditors or 
plaintiffs are ſo abſent, and not to debtors or defendants, 
becauſe the firſt only are mentioned in the ſtatute; and 
this conſtruction has the rather prevailed, 'becauſe it was 


\ reputed the creditors folly, that he did not file an original, 


and outlaw the debtor, which would have prevented the 
bar of the ſtatute, Cro. Car. 245, 33J3Z- 1 fon., 252: 
I Live 143. 3 Med. 311. 2 Lutw, 950. 1 Salk. 420. 
But as the creditors being beyond ſea is ſaved by the 
21 Fat. 1. ſo now by the 4 & 5 Ann. cap. 16. it 1s en- 
atted, That if any perſon or perſons, againit whom there 
is or ſhall be any cauſe of ſuit or aCtion for ſeamens 
wages, or againſt whom there ſhall be any cauſe of ation 
of treſpaſs, detinne, action ſur trover or replevin, for 
taking away goods or chattels, or of aCtion of account, 
or upon the caſe, of debt grounded upon any lending or 
contract without ſpecialty, of debt for arrearages of rent, 
or allauit, menace, battery, - wounding, and impriſon- 


ment, or any of them, be, or ſhall be, at the time of 


any ſuch caule of {uit or ation given or accrued, fallen 
or come, beyond the ſeas; that then ſuch perſon or per- 
ſons, who is or ſhall be intitled to any ſuch ſuit or aCtion, 


{hall be at liberty to bring the ſaid aCtions againſt ſuch 


| perſon and perſons after their return from beyond the 
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ſeas, within ſuch times as are limited for the 
the ſaid aQtions by the 21 Jac. 1, 

4. Where noexecuter or adminiſtrator to ſur or to be ſued, 
If 4. receives money belonging to a perſon who after- 
wards died inteſtate, and to whom B. takes out admini- 
ſtration, and brings an aftion againſt A. to which he 
pleads the ſtatute of limitations, and the plaintiff replies, 
and ſhews that adminiſtration was committed to him ſuch 
a year, which was infra ſex annos; though fx years are 
expired fince the receipt of the money, yet not being ſo 
ſince the adminiſtration committed, the aQion is not bar- 
red by the ſtatute. - 1 Salk. 421. Currey v. Stephenſon, 
Skins 555. 4 Meds 376. Latch. 335. S.C. _ 

It 18 faid in general, that where one brings an aRion 
before the expiration of fix years, and dies before judg- 
ment, the fix years being then expired, this ſhall not 
prevent his executor. 2 Salk. 42.4, 425. | 

But if an executor ſues upon a promiſſory note to the 
teſtator, and dies before judgment, and fix years from 
the original cauſe of aftion ace aQtually expired, and the 
executor brings a new aCtion in four years aſter the firſt 
executor's death, the ſtatute of limitations ſhall be a bar 
to ſuch aQtion ; for though the debt does not become irre- 
coverable, by an abatement of the aCQtion after the fix 
years elapſed by the plaintiff's death ; yet the executor 
ſhould make a recent proſecution, to which the clauſe in 
the ſtatute, that provides a year after the reverſal of a 
Judgment, &c, may be a good direon, or ſhew that he 
came as early as he could, becauſe there was a conteſt 
about the will, or right of adminiſtration ; ſor the ſtatute 
was made for the benefit of the defendants, to free thear 
from aCtions when their witneſſes were dead, or their 
vouchers loſt. Trin. 1 Geo. 2. Wilcox v. Huggins, 

If there be no executor againſt whom the plaintiff may 
bring his aQtion, he ſhall not be prejudiced by the ſtatute 
of limitations nor ſhall any laches in ſuch caſe be im- 
puted to him: 2 /ern. 6gg. 


5G. There no juriſdiftion to ſue in, or where hindered by 


bringing of 


| /ome authority. It ſeems agreed, that there being no 


courts, or the courts of julltice being ſhut, is no plea 
to avoid the bar of the ſtatute of limitations; as where 
aſter the civil war an a//ump/it was brought, that the de- 
tendant pleaded the ſtatute of limitations to which the 
plaintiff replied, that a civil war had broke out, and 
that the government was uſurped by certain traitors and 
rebels, which hindered the courſe of juſtice, and by 
which the courts were ſhut up, and that within ſix years 


replication was held ill, for the ſtatute being general, muſt 
work upon all cafes which are not exempred by the ex- 
ception. 1 Keb. 157. 1 Lev. 31. Carth. 157, 2 
Salk. 420. | 

And in confirmation of this doftrine we find that an 
aCt of parliament was made 1 //,, & M7. whereby it is 
enacted, That from the 1oth of December (which was 
the day that King Fames departed, till the 12th of March 
1688, when King /illam aſſumed the government) ſhall 
not be accounted any part of the time within which any 
perſon by virtue of the ſtatute of limitations might bring 
his action, but that he ſhall have ſo much allowance of 
time as 1s from the roth of December to the 12th of 
arch for bringing his aCtion. 3 Lev. 283, 

It is clearly agreed, that the defendant's being a mem- 
ber of parliament, and intitled to privilege, will not ſave 
a bar of the ſtatute ; becauſe the plaintiff may have filed 
an original without being guity of any breach of privilege 
1 Lev. 31, 111. Carth. 136, 137. 

It is ſaid, that if a man ſues in chancery, and, pend- 
ing the ſuit there, the ſtatute of limitations attaches on 
his demand, and his bill is afterwards diſmiſſed, the mat- 
ter being properly determinable at Common Law; in ſuch 
caſe the court will preſerve the plaintiff's right, and will 
not ſuffer the ſtatute to be pleaded in bar to his demand. 
1 Vern, 73, 74: | _ 

If the ſtatute of limitations be pleaded to an aCtion, the 
plaintiff to ſave his ation may reply, that he had com- 
menced the ſuit in an inſerior court within the time of 


limitation, and that it was removed to JYe/tmin//cr by 
ws habeas 


after the war ended he commenced his ation; and this 
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habeas corpus ; and this hall be allowed by a favourable 
conflruction of the ſtatute of limitations ; although in 
ſtritneſs the ſuit is commenced in the court above, when 
it is removed by habeas corpus. I Side 228. 3 Keb. 203. | 


Bevin v, Chapman. 1 Lev. 143- $: G:. 


So in a like caſe, where debt was brought in the palace 
court, and after ſome proceedings there, the fix years 
| expired, the deſendant ſued a habeas torpus, and removed 
the cauſe into B. R. where the plaintiff declared We novo; 
and the defendant pleaded, that the cauſe of action did not 
accrue within 6x years before the teſte of the habeas corpus 3 
and this was held to bea good plea ; but that the plaintitf 
might reply the ſuit below, and ſhew that to have been 
within the fix years : not that this ſuit was a continuance 
of the ſuit below, but that the plaintiff had rightfully 
and legally purſued his right ; and it ſhould not be in the 
power of the defendant to defeat or hinder him of a re- 
medy without any default. 2 Salk. 424. Hfalthews ve 


Phillips. 


6. Il/here the ſuing out a writ will ſave a bar of the fla- 
tute. It is clearly agreed, that the ſuing out an original 
will ſave a bar of the ſtatute of limitations, and that 
thereupon the defendant may be outlawed ; and that if 
beyond fea at the time of the ontlawry, thouzh it thall 
be reverſed after his return, yet the plaintiff may bring 
_ another original by journies accounts, and thereby take 
advantage of his firlt writ, Carth. 136. 1 Salk. 420. 


3 1d. 31s. 


Alfo it is agreed, that the ſuing out a latitat is a ſufſi- 
cient commencement of a ſuit, to ſave the limitation of 
time, becauſe the /atitt is the original of B. R. and may 


be continued on record as an original writ. 1 6/4, 53. 60 
Carth. 233. 1 Salk. 421. 


Alfo it hath been ruled, that to a plea of the ſtatute of 
limitations the plaintiff may reply, that he ſued out a 
[atitat, and continued it down by a wicecomes non mi/it 
breve, without concluding prout patet per recordum; tor 
the /atitat roll is only for the private uſe of the court, and 


no record, 2 Keb. 46. Boitle v. Iood. 


So it ſeems the plaintiff may reply, that he ſued out a 
latitat of ſuch a term, without ſetting forth the day of the 
teſte ; and that in ſuch caſe it ſhall have relation to the 
firſt day of the term. Sil. 178. 2 Keb. 369. S. C. cited. 

But though the ſuing out an original, or /atitat, will 
be a ſuſſicient commencement of a ſuit, yet the plaintiff, 
in order to make it efſeCtual, mult ſhew that he hath con- 
tinued the writ to the time of the aCtion brought. Carth. 
144. 2 Salk. 420. 1 Lutw. 101, 254. 3 Zed. 33. T hat 
the attorney's writing the continuances on the writ in his | 1 


chambers is ſufficient. 1 $i4.53. I Keb, 140. 


As in afſump/it for fees due to an attorney, the defen- 
dant pleaded non afſumpſit infra ſex annes ; the plaintiff 
replied, that on ſuch a day two years beſore, he had ſued 
out an: attachment of privilege againſt the defendant ; 
upon which writ 7a/:zer proceſſum fuit 3 that the defendant 
{on ſuch a day) in Hilary term anno 2 II, &; appeared, 
and the plaintiff declared againſt him modo & forma, Wc. 
And upon demurrer to this replication it was held 111; 
becauſe the plaintiff did not ſet forth any continuance of 
this writ of attachment, (per vic" non miſit breve;) which 
was ſued out two years betore ; for it 1s impoſſible that the 
defendant ſhould appear in Hilary term anno 2 Hill, toa 
writ returnable two years before, and no other writ 1s ſet 
forth by the plaintiff; but if the plaintill after the zaſzter 
proceſſum ſuit, had thewn the laſt attachment, and the 
return thereof, upon which 1n truth the defendant did 
appear, it had been well enough, without ſhewing any 
_ of the continuances, Carth. 144. Rudd v. Berkenhcad. 


2 Salk. 420. S, C. 


An indebitatus aſſumpſit laid ſeveral ways ; the defendant 
pleaded ado non, quia dicit quod billa pradie? fuit 20 die 
Funii, & non antea, & quod ipſe ad aliqued tempus infra ſex 
 annos ante exhibiticnem bille predia” non aſſumpſit, &c. 
'The plaintiff replied a bill of A/iddle/ex teited die Lune 
prox” poſt tres ſeptimanas, &c. returnable the ſame day 
whereupon was returned nn eft inventus, and continued 
down by vic non miſit breve & precepr jicut alias; to this 
it was demurred, and judgment given tor the defendant; 
for there cannot be ſuch a bill of d7ddiz/ex as this, which 
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1s returnable the very day of the teſte; and the ity f 
limitations, on which the ſecurity of all men depen, 
to be favoured. 1 Salk. 421. Green v. Rivet, IS 

7. IVhere a debt barred by the Nlatute ſhall be ſaid to } 
revived, Its clearly agreed, that if after the fix years Pa 
debtor acknowledges the debt, and promiſes Payment 
thereof, that this revives it, and brings it out of the {ta 
tute ; as if a debtor by promiſſory note, or ſimple coy. 
tract, promiſes within fix years of the aCtion brought that 
he will pay the debt; though this was barred by the flaty;e 
yet it is revived by the promile; for as the note itſelf 
was at firſt but an evidence of the debt, ſo that being bar. 
red the acknowledgment and promiſe 1s a new evidence gg 
the debt, and being proved, will maintain an aſump/; (9; 
recovery of it. 1 Salk, 28, 29. Carth. 470. 5 1 
425, 426, 2 Show. 126. 2 Vent. 151. 

Alſo it hath been adjudged, that a conditional prom, 
will revive a debt barred by the ſtatute of limitation. 
as where to an a//umpfit by an executor for goods ſold 
and delivered by the teſtator, the defendant pleaded the 
ſtatute, and upon evidence 1t appeared, that the defen. 
dant within fix years, being applied to by the executor 
for the debt ſaid, If you prove.that I had the goods, ] 
will pay you; which being fully proved- at the trial, It 
was held that this conditional promiſe revived the gel. 
and that though made to the executor, after the death gf 
the teſtator, was ſuſſicient to maintain the iflue ; becauſe 
the promite did not give any new cauſe of action, hut on! 
revived the old cauſe, and was of no other uſe, but t9 
prevent the bar by the ſtatute of limitations, Cart), 
470. Heylin v. Haſitngs. 1 Salke 29. S. C. 5 Med. gn, 
dS. C. cited. | | | 

So it hath been held, that a bare acknowledgment & 
the debt within fix years of the aCtion, is ſuflicient t9 
revive it, and prevent the ſtatute, though no promiſe wa 
made. Carth. 470. EE 

But if an indebitatus afſumffit for goods ſold, be brought 
againft four perſons, who plead the ſtatute of limitations, 
and it be found that one of them promiſed within fix 
years, there can be no judgment againſt him ; for the 
.contraCt being entire, it muſt be found that they all pro. 
miſled. 2 Fent. 151. | | 

It ſeems to be the doQtrine of the courts of equity, that 
if a man by will or deed ſubjeCt his lands to the payment 
of his debts, debts barred by the ſtatute of limitations 
ſhall be paid, for they are debts in equity, and the duty re- 
mains; and the ſtatute hath not extinguiſhed that, though 
it hath taken away the remedy. 1 Salk. 154. 2 Vern, 


41+ 

Alſo it hath been ruled in equity, that if a man has 3 
debt due to him by note, or a book debt, and has made 
no demand of it for ſix years, fo that he is barred by the 
ſtatute of limitations ;z yet if the debtor, or his executor, 
after the fix years, puts out an advertiſement in the Ga- 
Zette, or any other news-paper, that all perſons who have 
any debts owing to them, may apply to ſuch a place, and 
that they ſhall be paid ; this (though general, and there- 
fore mighr be intended of legal ſubſiſting debts only,) yet 
amounts to ſuch an acknowledgment of that debt which 
was barred, as will revive the right, and bring it out of 
the ſtatute again. Abr. £q. 305, Andrews ve Brown. 


6, Of the manner of pleading and taking advantage of the 
flatute of limitations, 

It ſeems to be admitted, that the ſtatute of limitations 
muſt be pleaded poſitively by him that would take ad- 
vantage thereof; ard that the ſame cannot be given in 
evidence, eſpecially in an af{/amp/it, becauſe the {tatute 
ſpeaks of a time paſt, and relates to the time of making 
the promiſe. 1 Lev. 111. 1 Sid. 253. and ſee Cre. 

ac. 11G 
Y But j> debt for rent, upon »:/ debet pleaded, the ſtatute 
of limitations may be given in evidence, for the ſtatute 
has made it no debt at the time of the plea pleaded, the 
Tos being in the preſent tenſe, 1 Salk, 278. Per 

alt. 

In replevin the defendant pleaded Not guilty De cept 
preditt infra jex annos jam ultima elapſos ; and though it 
was urged, that this was the ſame with pleading non «&- 


fit, 


Ld 


* | 
LL: 1 NN 
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| 


, and if he did not take, he could not be guilty of the 


- .-. and if this way of pleading were not allowed, 
Rs. would be cleely evaded as to this aCtion ; 
_ the lea was held ill, becauſe he ought to have an- 
d D the detainer, as well as to the taking ; alſo a 
and may be lawſully diftrained, although unlawfully 
: - y as by being put into a caſtle, &c. by which means 
it Fold not be replevied. 1 Sid. 81. Arundel v. Trevil. 
1 Keb. 279. S. C. : 

In treſpaſs, for a treſpaſs done thirteen years before, 
the defendant pleads, that infra ſex annos, &c, non e/l 
inde culpabilis. Plaintiit replies, that he brought his ac- 
tion ſuch a term, and that within ſix years belore that 
tine the deſendant did the treſpaſs ; and upon this the 
defendant takes iſſue, and is found guilty: and it was 
h-1d, 1ſt, That the defendant's plea was good in bar, 
without pleading the ſtatute. 2dly, T hat the plaintiff”s 
replication was no departure ; although it was objected, 
that he could have one nothing, but that he was nn- 
ver ſome of the diſabilities, for which there 1s a ſaving 
in the ſtatute 3 for the plaintiff 1s not tied to the time or 
place laid in the declaration, but may vary from it upon 
evidence; and ſo when the defendant, by his plea, pleads 
to a certain time or place, and thereby makes the time 
or place material, the plaintiff may follow him without 
any departure. Raym. 86. 1 Lev. 110, 1 Keb. 566, 
$. ©. Led Vs KaIs:.-: > Pens PIR Ee 

See 3 Bac, Abr. and 15 Vin. Abr. tt. Limitation. 


I qmitaticn of the crown. See King, &c. 

Limagia, Is a word which we often read in the 
Mhmaſticum, and it ſignifies enamelled 3 opus de limogia, 
is enameiled work, una crux de opere limoceno, &c, Monaſt, 
3 tom. 331» 

L1:140. A place where flax is ſown, a flax plat. 
Ft m-/uagiam quod eff Juxta caemeterium cum linario, 
q.04 jurt juxta praediftum meſſuagium. Pat. 22 Hen. 4. 
Pal'» I, Ms. 3J3+ , p 


3.1ade. f.rn, Is a place often mentioned in our hiſtories, 


being formerly a biſhop's ſee, now Yoly $fland, 


Lincoin, In attaint of a verdict of the city of Lin- 
coln, the jury ſha! be impanelled of the county of 
Lincoln, I3 Ric. 2. {t, I. C. 18, 3 Hen. Ch it. Z. Co g. 

Lien, 'Che alliſe of doulas and lockeram, 21 A. 8. 


iz cop, 14. 28 H, 8. cop. 4. againſt deceit in linen cloth, 


'F 175 > Rn | | | | 

Duties on linens imported, 2 7. & AM. /eff. 2. cap. 4. 
fe. 6, 7. 4 ID. & Micap. 5. 4. 12. | | 

Borelaps to be entered ad valorem, 7 & 8 I, 3. c. 10. 
ſe. 16. 14nn. fl. 2.c. 8. | 

Linen, &c. may be imported from Jreland free, 7 
& 8IV. 3. c. 39. I Ann. jt. 2.c. 8. 16 Geo. 2. c. 26. 
ſei. 6, 

Duty on Scotch linen, 9 & 10 7F. 3. c. 45. 

Scotch linen prohibited to be imported into [reland, 3 
& 4 Ann. c. 8, /. 4. ; | 

Iriſh linen may be exported to the plantations, 3 & 4 
Ann. c. $. 3Geos 1. 21. | | 

Provided that no ſhip break bulk till notice to the go- 
rernor, &c. 3& 4 Ann. c. 8. ſed. 2. | 

Six pence duty on 4o ells of linen cloth exported, 
9 Ann. c. 6. ſet. 53. 

A duty on printed linen imported, &c. 10 nn. c. 19. 
ſea. 66. 
petual, part of the general fund, 3 Geo. 1. c. 7. 

Penalty of 1001. and pillory on ſelling ſilks with coun- 
terteit itamps, 10 Arn. c. 19. ſeft. 97. _ | 

Imported linens and Briti/þ to be marked, 10 Ann. 
c. 19. ſet?, 97. 

Duties on Britiſh 1;nens and ſilks, 10 Ann. c. 19, ſet. 
6g. 12 Ann, ft. 2. c. g. ſeft. 7. hs 6, | 

The duties laid by 12 Ann. c. 9. made perpetual by 

Geo, 1, c. 4. and part ſubſcribed into South Sea ſtock, 
and refidue mortgaged to the Bank, by 2 Geo. 2. c. 3. 

Regulations of the linen manufacture in Scotland, 10 
"9p c. 21, 12 Ann. ft, 2.c. 20. 13 Geo. I. 26, 24 

"7, 2- Co JL, | ES: 

Tacapilon cf the European linen, &c. from the two 
thirus wohdy, 7 Ann, c. Toe I2 Ann. ſt, 2+ C1 21s 

Vo. 1, NY 103, 


EL: 1: T | 
Lawns and ſtriped white litiens, &c. not to be charged, 
12 Ann. ft. 2.c. 19. ie 


Perſons printing from home to pay the duties firſl, x 


Geo. TI. c. 36. ſeft, 21. | | 
Linſeed may be imported free, 3 Geo. t. c. 7. ſe, 38; 


Britiſh linen, &c, to be exported free, 3 Geo. 1,c, 75. - 


ſee. 39. 


[ 


Iriſh linen may be exported to the plantations, 3 Geo. 


I. C.21, 


Stealing linen from bleaching grounds, felony without 
clergy, 4 Geo. 2. c. 16. repealed, 18 Geo. 2. c. 27. ſett. 4. 
and judge impowered to tranſport offender. 

A bounty on coarſe Britiſh and Iriſh linen exported; 
I5 Geo. 2.c. 29. ſe. 2. 18 Geo. 2. c 25. 


Penalties on counterfeiting the ſtamps on linen, 17 


Geo. 2,c. 30. | 
| Penalties on fraudulent entries of Britiſh or, Iriſh 
linen, 17 Geo, 2. ZI. ſef?. 4 | 

DiceRions for py the fraudulent exportation of 
foreign linens, 18 Geo. 2. c. 24. 

The bounty on exported linen to be paid out of the 
old ſubſidy, and replaced out of the next ſupplies, 2 
Geo. 2. 3b. ſett. 31. 22 Geo. 2, c. 42. ſeft. 28. 

The duties on foreign linen yarn altered, 24 Geo. 2. 
c. 46. taken off for fifteen years, 29 Geo. 2, c 1 5. ſett. 


13 


Grant of 3o00/. annually for nine years for enccou- 


raging the manufacture of linen in Scotland, 26 Geo. 2: 
Cc. 20. | 


C. 15, | | 
enalty of making a falſe oath, 2g Geo. 2. c. 15: 


ſeft. 11. 


+ 


| Ann. c. 7. ſet. 24. may be imported duty free, 3 Geo, 


there, 9 Geo. 1. c. 20, 6Gev. 1. c. 18. | 
_ Linjeed, How exempt of the two-third ſubſidies, 7 


I. ef, 38, | | 
Liquozice, To what duties liable, 2 7. & M4. eff. 2. c. 
4+ ſet. 43, 44, 45: I 
Litera, (from the Fr, Iitiere, al. lifiere; and that 


from /eum, a bed,) even the King's bed—P:nem fecerunt 


cum Rege pro terris quas diftus Petrus tenuit— 


per ſer= 


Jantiam inveniendt unum ſervientem cutn Hambergello per 


12 Ann. /t. 2. c. 9. fed. 5. & c. 19. made per-| 


40 dies in Anglia, & inveniendi literam ad le&tum Regis, 


| /anum ad palfridum Regis guands jacuerit apud Brokenerſt, 


&c. Fines Term. Hill. x Ed. 2. in Com. Wilts. 


litter, Mon, Angl. 2 par. fol. 33. b. ; cy 
Literatura, Literature. - Ad literaturam ponere, ſig- 


nified to put out children to ſchool, which liberty with- 


out conſent of the lord, was denied thoſe parents who 
were ſervile tenants. So in the lands at Burceſter, 


which were held in villenage from the prioreſs of Merk- 
gate. 


Duilibet cuſlumarius non debet filium ſuum ad 
literaturam ponere, neque filiam ſuam maritare fine licen- 


tia a voluntate prioriſſe. Paroch. Antiq. p. 401. This 


prohibition of educating ſons to learning, was owing to 
this reaſon, for fear the ſon being bred to letters, might 
enter into religion or ſacred orders, and fo ſtop or divert 


the ſervices which he might otherwiſe do, as heir or ſuc 


ceflor to bis father. | Is 

Literae ad faciendum attoznatum p2o ſecka facienda. 
Reg. Orig. fol. 172. Liter de annua penſione, Ibid. fol. 
266, & 307. Litera patens ad faciendum generalem attor- 
natum quia infimus, Ibid. fol. 2t. Litera per quam Dominus 
remittit curiam ſuam Regi, Ibid. fol. 4, Litere derequeſtuy 
[bid. fol. 129. Litere canonici ad exercendum juriſdidtionem 


loco ſuo, Ibid. fol. 305. Litere patentes ad conferendum be« 


neficia, domino in remotis agente, Ibid. fol. 205, 206. Lt- 
tere Regie deprecatorie pro annua penſione, Ibid. fol. 307, 
See thele in their proper places. Tr Io. 
Literae ſolutoziae, Were magical charaQters, ſuppoſed 
to be of ſuch force and efficacy, that it was impoſlible to 
bind thoſe men who carried them : Comes qui eum tenebat 
mirari cepit quare ligari non. poſſet, an vero literas ſolutorias, 


de quibus fabule fuerunt, apud ſe haberet, Bede, lib. 4+ 


cap. 22, p G | | | Lith 


Bounty on Britiſh and Iriſh linen exported, 29 Geo. 2. | 


Lmlithgow, A duty of two-pennies Scots upon ale 


Tres carattatas literg, for three cart loads of ſtraw or 


Fr nr 
= 
IR”) oo > - » 


ſet, 2. 


again. 


L.4 


Lith of Huckering, In the county of York, 1. e. the 
liberty, or a member of Puckering, from the Sax. lid. z. e. 
membrum. | 


Litmus, To what duties liable, 4 YI, & A. c. 5. 


Littera, As tres careas litter, there cart loads of ſtraw 


or litter, Min, Angl. 2 par. fol. 33. b. 


Littieton, Was a famous lawyer in the days of King 
Edward the Fourth, as appeareth by Staunf. Prer. cap. 
21. lon 72. he wrote a book of great account, called 
Littleton's Tenures. 

Liverpoole, For building a church there, and lighting 
the ſtreets, &c. 21 Geo. 2, c. 24. See Yarbours. 

Livery, Liberatura, Is derived from the French {vre, 
that is, in/igne, ge/lamen, or elſe from /iverer, id eft, tra- 
dere, and accordingly hath three fignifications. In one 


it is vſed for a ſuit of cloth, or ſtuff that a gentleman | 


gives in coats, cloaks, hats, or gowns, with Cognizance 
or without, to his ſervants or followers; and is mentioned 
in 1 R. 2.7. 20R.2.1, 2: 7 H. 4. 14. 8 E. 4.2. 
r3E.4.3- 8 H. 6.4. 34. 7. 12. 11 H. 7. 7. 19 
H. 7. 14. 3 Car. t. cap. 4. In the other figniſication, it 
betokened a delivery of poſſeſſion to thoſe tenats which 
held of the King #n capite, or knights fervice ; for the 
King, by his prerogative, hath primer ſe: of all lands 
and tenements ſo holden of him. Staundf. Prerog. fol. 
12. cap. 3- Livery in the third ſignifacation is the writ, 
which lies for the heir, to obtain\ the poſfefſion or ſeifin 
of his land at the King's hands, ' which ſee in PF. N. B. 
fol. 155. But by the ſtatute 12 Car. 2. cap. 24. all 
wardſhips, liveries, &c. are utterly taken away, and ab- 


folutely diſcharged. Formerly great men gave /iveries 


to ſeveral who were not of their family or ſervants, to 
engage them in their quarrels for that year :'this was 
prohibited by the ſtatute 1 Hen. 4. viz. that no man of 
whatſoever condition ſhould give any /tvery but to his do- 
melſtics, to his officers, or to his counſel learned in either 
law. 

No yeoman ſhall wear the livery of any lcrd, unleſs he 
be menial with him, 16 R. 2.c. 4.20 KR. 2. c. 1, 2: 

General prohibition of giving and wearing liveries, 13 
R. 2. fl. 3- 1 H.4.c. 2. 7H. 4. co 14. 13 H. 4c. 3. 
$ H. 6..c::4- $ Ed 4.c.2- 19 H. 7.6. 14: 


The prince may give his livery, 2 H. 4. c. 21. 12 


 E8&. 4. c. 4. 


The King's ſervants not to be retained in livery with 
others, 3 4. 7.c. 12, | 

Acts concerning giving of liveries repealed, 3 Car. 1. 
Co 4» ſet. 27. 

Livety of laud. See Wadlat. 

Livety of ſeiſin, (Deliberatio ſeifine) Ts a delivery 
of poſſeſhon of lands, tenements, or other corporeal 
thing (for of things incorporeal no /ivery of ſei/in may 
be) to one that has right, or a probability of right 
thereunto. For, (as Brafon ſays, lib. 2. cap. 18, num. 
3-) Traditio debet eſſe ve/iita, & non nuda. It is a cere- 
mony uſed in conveyance of lands or tenements, where 


| an eſtate in fee-ſimple, fee-tail, or a freehold paſleth : 


and it isa teſtimonial of the willing departure of him 
who makes the livery, from the thing whereof /ivery is 
made. And the receiving of the livery, is a willing ac- 
ceptance by the other party of all that whereof the other 
hath diveſted himſelf. The common manner of delivery 
of ſeiſin is thus: if it be in the open field where is no 
Houſe nor building, and if the eſtate paſs by deed, one 
openly reads it, or declares the effect of it, and after 
that is ſealed, the vendor takes it in his hand, with a 
clod of earth upon a twig or bough,. which he delivers 
to the vendee, in the name of poſſeſſion or ſeiſin, accord- 
ing to the effet of the deed: but if there be a houſe 
or building upon land, then this 1s to be done at the 
door of it, (none being left at the time within the 
houſe) and the ring of the door delivered to the vendee, 
who enters alone, ſhuts the door, and preſently opens it 


livery is made, and poſſeſſion taken by the delivery of the 
ring of the door and deed only. And where it 1s 


. without deed, either of lands or tenements, there the party 


declares by word of mouth before witneſſes the eſtate he 


| Littl, fol. 48. 4. a, There was ancient] 


If it be a houſe without land or ground, the | 


Cc. 0:4 
parts with, and then delivers /ei/in or poſl:Mon ; 
ner aforeſaid : and ſo the land or ue bay ns ralſth ©” | 


well as by deed, and that by force of the !; 
See Weſt. Symbol. part. I, lth. 2. ſet. 106, ans fin 


y a pair of gloves, 


a ring, knife, ear of wheat, &c. deljve 1 

token of /ivery and ſeiſin.— Duam Pohang pd 6 
cultellum ſuper altare San? Mariz optuli, aftante Pri. 
ore, &c. Charta Rob. Comitis Nottinghamiz, an 11 4 
See Feoffment, ” 
Livery and oufter le maine, Is where by inqueſt before 
the eſcheator, it was ſound that nothing was helq 
of the King: then he was immediately commanded þ 
writ, to put ſrom his hands the Jands taken into the 
King's hands. Stat. 29 Zd,1. 28 Eg. 3.c.4. Se 


Qufter le maine, | | 
In the companies of [yy. 


| 


Liveryamen of Londo1. 
don, livery-men are choſen out of the freemen as aſſiftant; 
to the maſters and wardens in matter of council, and 
for better government ; and if any livery-men reſule tg 
take upon him the office, the lord-mayor and aldermen 
| may fine him, and bring an aCtion of debt for the ſom, 
s 41:d. Rep. 10, See London, 

Lebbe, A large kind of North Sea fiſh. 
Ed. 3- fl. 3. £2. | 
Lobſters, May be imported by natives or foreigners, 
and in any veſſels, notwithſtanding 10 & 11 J/. 2. 
24. 1Geo. 1. /t.2.c. 18. ſef?. 10. Penalty on taking 
lobſters on the coaſt of Scotland between May and Sep- 
tember, © Geo. 2. c. 3. ſeft. 4. | 

Lecal, (Localis) Signifieth in a legal fenſe as much 
as tied or annexed to a place. For example: the 
thing is /ocal, and annexed to the freehold. MKitchin, ful, 
180. And again, in the ſame place, an aCQtion of tref. 
paſs for battery, &c. is tranſitory, not local, that is, / 
not needful that the place of the battery ſhould be ſet 
down as material in the declaration; or if it be ſet 
down, that the defendant ſhould traverſe it by faying, 
he did not commit the battery in the place mentioned 
in the declaration, and ſo avoid the ' ation. And again, 
fol. 230. the place is not /ocal, that is, not material to 
be ſet down in certain, 'The guard of the perſon, and 
of the land differ in this, becauſe the perſon being tranſi- 
tory, the lord may have his raviſhment de gard, before he 
be ſeiſed of him, but not ſo of the land, becauſe it is 
legal.” Perkin's Grants, 30. 


Lockman. In the J/e of Ian, the lockman is an officer 


Stat, gr, 


- 


—_— 


{to execute the orders of the governor or deemſters, much 


like our under ſheriff. See King's Deſcription of the Iſle of 
Mar, pag. 26. | 
' Loculus, Is a word mentioned in Simcon Dunelm. a. 
6. 10. and it ſignifies a coffin, Crjus corpus in loculo 
plumbes tranſlatum eſt. | I 
Locus partitus, Signifies a diviſion made between 
two towns or counties to make trial, in which of them 
the land or place in queſtion lies. Fleta, Uib. 4. cap 15+ 
num, I, | | 
| Locutozium, A lecutory or parlour. The religious, af 
they had dined in their common refefory, had a with 
drawing room, where they met for diſcourſe and conver- 
fation, which room for that ſociable uſe, they call /ocuts- 
rium, a loquendo, and parlour, from the Fr. purler. They 
had another room which was called locutorium forinſecu 
where they might talk with laymen. Unterim ribalat cum 
inſlrumentis clauſum ingredientes de locutorio forinſecs lapidt 
malares levaverunt. Walfingham, p. 257+ 
Lode-manage, Is the hire of a pilot for conduQting 3 
veſſel from one place to another. Cowell, edit. 1727+ , 
Lode-merege, Mentioned in the laws of Oleron, 1 
expounded to be the {kill or art of navigation. Coweh 
edit. 172.7. Wh 
Lode-ſhip, A kind of fiſhing veſle], mentioned 
ſtat. 31 £4. 3. cap. 2. | 
Lodgers and lodgings. Stealing furniture from 
ings, 3 & 4 Will. & M. c. g. ſet. 5. See 
Larceny, | 
Logating, An unlawful 
<. 9+ now diſuled. 


<— 


lodg* 
Juns, 


game, mentioned 33 H. 1. 
Logia, 


L O N 
| Logia, A little houſe, Iodge or cottage. Cowell, ed. 


Joy | hy 

7 aawood, Otherwiſe called Blockwood, brought from 
Campechy, and divers other remote parts, and prohibited 
by the ſtatute of 13 Eliz, cap. 9. and 3g Eliz. cap. 11. 
bat Gnce by 14 Car. 2. cap: 11. the importation and uſe 
of it is allowed. See Dyrers. 

Leich or Lonch fiſh, A large North-ſea fiſh, mention- 
ed in ſtat. 31 £4. 3. flat. 3. cap. 2. 

Lollard-, (ſo called from Walter Lollard, a German, 
firſt author of this ſect, living about the year 1315.) 
Were certain heretics (at leaſt in the opinion of thoſe 
times) that abounded here in England in the days of Ed- 
ward the Th:rd, and Henry the Fifth, whereot Picklf 
was the chief in this nation, according to Stow in his 
Annals, fol. 425. they are mentioned ſtat. 2 Hen. 5. 
cap. 7. Againit theſe Lollards, much was decreed by 
Thimas Arundel, archbiſhop of Canterbury, in a council 
' at Oxford. See their tenets in Spott/wwo0d's Hiſtory of - Scot- 
land, fol. 61. The high ſheriff of every county was an- 
ciently bound by his oath to ſuppreſs them, 


—— You ſhall (ſays the oath) do all your pain and dili- | 


gence to dejiroy, and make to ceaſe, all manner of hereſy and 
errors, commonly called Lollardies, within your bailinwick, 
rom time to time with all your power, Oc. 

The intent of theſe Lollards was, to ſubvert the Chri- 
ſtian faith, the law of God, the church, and the realm ; 
fo ſaid the ſtatute of Henry 5. cap. 7. which was repealed 
x Edw. b. cap. 12. See 3 In}. fol. 41. and Cawdrie's 
caſe. Edw. Coke's caſe, 1 par. fol. 25, &c, The Lotd 
Keeper aſſ-mbled all the Juſtices, and conceived that 
clauicia the oath, touching ſuppreſſing Lollardies, ſhould 
be omitted, becauſe appointed by ſtatutes that are repealed. 
C:wcl!, edit. 1727. 

_ L-fardn and Lollery, (Mentioned in ſtat. 1 & 2 
Ph. & Ma. cap. b.) The doQrine and opinion of the 
L:llards, Rogerus Acton miles pro proditione & Lollardia 
diflrabatur & ſujpendatur,” & fic ſuſpenſus pendeat ad wv19- 
luntatem Regis. Middleſex Plac. Hill. 1 Hen. 5. rot. 7. 
& I rin. 2 Hen. 5. 1ot. 6. Py OH | 


 Lomvard-, 'The company ſhall be anſwerable ſor | 


their debt; 25 £4 ©. '5.:6- 2 | | 

Lombe, (Sir Thomas) How recompenſed for diſco- 
vering the arts of making and working the three capital 
[talian engines for making organzine-filk, 5 Geo. 2. c. 8. 

London. The city of London ſhall have their old 
liberties and cuſtoms, 9 H. 3. c. 9. _ | 

Proceedings on a foreign voucher, St. Glouc, 6 Ed. 1. 
c 12. Artic. St, Glouc. correft. 9 Ed. 1. | 

Damages ſhall be aſſeſſed by the aſliſe in novel diſſei/in, 

and amercements ſhall be affeered before Barons of. the 
"Exchequer, St. Glouc. 6 Ed. 1. cap. 14. 

Wines ſold contrary to the aſliſe ſhall be preſented to 
the Barons, St. Glouc. 6 Ed. 1. c. 15. 

None ſhall walk in the ſtreets armed at caurfeu, unleſs 
noblemen or their ſervants with lights, . Sz. Civ, Lond. 
13Ed. 1. /. 5. | A 

Taverns and alehouſes ſhall be ſhut at curfeu, St. Civ. 
Lond. 13 Ed. 1. fl. 5. | 

Fencing ſchools for buckler ſhall not be kept in LZon- 
an. 13 84.18. $5. | X 

None but freemen ſhall keep inns in this city, St. Civ. 
Lon. 13 Ed. 1. l. 5. 

None ſhall be brokers in London but thoſe who are ad- 
mitted and ſworn by the mayor and. aldermen, St, Czv. 
Lond. 13 Ed, 1 ft. 5. 


| 


5 | 
The officers of the city ſhall not be puniſhed for falſe | 


impriſonment, unleſs it appear to be of malice, St. Civ, 
Lond. 13 Ed. 1. fl. 5. | | 
| The manner of proceeding for arrears of rent and ſer- 
vices, Stat, de Gavelet, 10 Ed. 2. 
: The mayor, &c., of London, &c. ſhall be tried by fo- 
_ Teign jurors, on an indictment for not redreſling errors, 
28 Ed. 3. c. 10. ; 
Victuals may be freely ſold in London, 31 Ed. 3. 2. 1, 

' CC, IO, 
* The mayor, f#c, ſhall have the rule of fiſhmongers, 


L DN 


| Privilege granted to thoſe of Zonden to ſell victuats by 
retail, 42 Ed. 3. c. 7- 2 SENT . 

The mayor frat have the conſervation of the Thames 
_ yay _ preſerving = ſalmon, 17 Ric. 2. c. 9, 
, the breaches in the Thames 5. 9. 6. 38s 
H. 8. c.18. WEN Pol ie BY 

The aldermen ſhall continue in their offices, till re- 
moved for reaſonable cauſe, 17 R. 2. c. 11. 

The mayor, &c. not liable to the penalty of 28 E4. 3: 
c. 10. for an erroneous judgment, 17 R. 2. c. 12, 

The ward of Farringdon divided, and to have two al- 
dermen, 17 R. 2. c. 13. . 

The penalties in 28 FEdw, 3. c. 10. for not redrefling 
defaults in government repealed, 1 #, 4+ © Is. 

en of London free to pack their cloths, 1 H. 4. 
c. 16, : 

Any freeman may put his child apprentice in London, 
notwithſtanding the ſtatutes, 1 H. 6, c. 11. * 

Freemen of London may carry their goods to any fair 
or market, notwithſtanding their by-laws, 3 F. 7. c 9. 
Fa, he challenges of Reins deins le gard taken away, 7 

* 7+ C+ $e | | 

Power to the mayor, &c. where they find ſprings, to 
lay pipes, &c. for the convenience of water, 35 H. 8, 
c. 10, | 
_ Forpayitig 
Co I2, 

Attaints of untrue verdicts in London ſhall be tried in 
Londen, 37 H. 8. c. 5. | 

No new buildings to be ereQted within three miles of 
Londen or Weſtminſter, 35 El. c. 6. 

18: 


tithes in London, 27 H. 8. c. 21. 37 H. 8: 


For bringing the New River to Londonz 4 Fac. 1: c: 
4 Jac. 1. c. 12. 12 Geo. 2. c. 32. 

A court of jadicature erected to determine differences 
touching houſes burnt in the fire of London, 19 Car. 2. c. 
2. 220©& 23 Car. 2. c. 14. 25 Car. 2. c. 10. | 

DireCtions for the rebuilding of Z9ndon, 19 Cars 2. c. 2. 
22 Car. 2. (11. 

Houſes built otherwiſe to be deemed public nuiſances, 
Ig Car. 2. c. 3. Es 

Dangerous trades prohibited in the high ſtreets, 19 Car. 
2. & Je ſett. 21. 

Aldermen in London to have the ſame power as Juſtices 
of peace, 22 Car. 2. c. I. ſe. 15« 

Rates ior wharfage and cranage, 22 Car. 2. c 11, 
ſer. 21, | : 

Dimenſions of wharfs from Zondon-Bridge, to the Tem- 
ple. 22 Car. 2. c. 11. ſe. 14. 

The maintenance of the clergy in London ſettled, 23 & 
24 Car. 2.c. 15. | NT 

For diſcovery of concealment of charities given during 


| the plague, 22 & 23 Car. 2. c«.16: 


A court of judicature to determine differences con- 
cerning houſes burnt in the fire at Southwark, 29 Car. 2: 


0 &+ | | | 
'The judgment againſt the city on the quo warranto va- 


| cated, 2 W.& MM. c. 8. 


Hoys, &c. may carry inland proviſions within the port 
of London without cocquets, 1 Ann. ft. 1. c. 26. 
Commiſſioners of the Chelſea water-works to be incor- - 


| porated, 8 Geo. 1. c. 26. 


For regulating eleQtions, &c, in London, 11 Geo. I. 
'Co 18, [ett. I. wy = Og 
Oath, &c. to be taken, 2z6bid. _ 
Penalty of falſe oath or affirmation, 11 
ſeft. 3+ 7 | 
The aldermen's negative in common council eſtabliſhed, 
11 Geo. 1. Cc. 18. ſet. 15, Repealed 19 Geo. 2. c 8. 
Freemen impowered to diſpoſe of their effe&ts, not- 
withſtanding the cuſtom, 11 Geo. I. c. 18. ſed?. 17. 
All perſons inhabiting in London, ſubjeQ to the juriſ* 
diction of the court of conſcience, 14 Geo. 2. c. 10. 
The preſenting the Lord Mayor at Je/tminfler to be 
on the gth of November new ſtyle, 24 Geo. 2. c. 48. 
ect. Il. : 
# The admiſſion and ſwearing of the mayor to be on the 
| day preceding, 256700 2+ c. 30. ſett. 4. 
'The paſſage. over and through London-Bridge to be 


Geo. | dE 18, 


Imbere, and poulterers, 31 Ea, 3. ft. 1. c. 10. 7 Ric. 


g 


widened, 29 Gev. 2. c. 40. 
Penalty 


oy ob | 
Penalty of laying rubbiſh in the fireets of London, &c. 


32 Geo. 2. c. 16. ſet. 13. 
London aſſyrance. See Piſurance, 


ſignifies /peciem Nraguli, a coverlet. Cowell, edit. 1727» 
Longitude. A reward for diſcovering the longitude 
at ſea, 12 Ann. /?. 2. c. 16, DireQtions ſor aſcertaining 
the longitude and latitude of the ports and head-lands, 
12 Geo: 2, c. 39. Farther direQtions fordiſcovery of the 
longitude, 26 Geos 2. c. 25. 2 Geo. 3. c. 18, Encou- 
ragement given to John Harriſon to make known his 1n- 
vention{for diſcovery of the longitude, 3 Geo. 3. c 14: 
Fen thoufand poands as a preſent reward to be paid to 
Mr. Jen Harriſon, on diſcovering the principles of his 
time-keeper, 5 Ges, 3. c. 28, Farther powers for mak- 
ing experiments, 10 Geo. 3. c. 34+. 12 Ann. and 20 Geo. 
2. 5 Geo. 3. £. 20. | 
Loquela, An imparlance, Cowell, edit. 1727. 
Lord, {Dominus, Sax. Hlaford, ſignifying a bread- 
giver, bountiful or hoſpitable,) Is a word of honour with 
us, and uſed diyerſly. Sometimes being attributed to 
thoſe who are noble by birth or creation, and are other- 
wiſe called /ord> of the parliament, and peers of the realm : 


ſometimes to thoſe ſo called by the curteſy of England, 


a8 all the ſons of a Duke or Marqueſs, and the eldett fon 


of an Zarl: ſometimes to perſons honourable by ofhice, | 


as Lord Chief Juſtice, &c. and ſometimes to an inferior 
perſon that hath fee, and conſequently the homage of 


tenants within his manor ; for by his tenants he 3s called | 


lord, and in fome places, for diſtinCtion-ſake, landlord : 


in which laſt ſgnification, it is moſt uſed in our law- | 


books, where it is divided into /ord paramount, and 1;rd 
meſne. Lord meſne is he that is cwner of a manor, and by 
virtue thereof hath tenants hotding of him in fee, and by 
copy of coutt-roll ; and yet holds himſelf of a ſuperior lord, 
called /ord paramount, or above him, Old. Nat. Brev. 
fol. 79. Welikewiſe read of very lard, and very tenant : 
very lord is he who is immediate /ord to his tenant ; and 
very tenant, he that holds immediately of that lord ; ſo 
that if there be lord paramount, lord meſne, and tenant ; 
the lord paramount is very lord to the tenant, Broke, tit, 
£teriit, numb. 1. | - I 

Lords engaged to procure the King to obſerve the 
. Ntatute, 14 Ed. 3. ft. 1. 21. | 

The peers of the land to redreſs by judgment things 
done againlt Magna Charta, 15 Ed. 3. /t. 1. c. 1. & 
Gs A. 

Landa to be-judged by their peers, 15 Ed. 3./1, i. c, 2. 
1 Ed. 6 © 125 feft* 15.1 hl. c.1. jet. 34. | 

For the placing of the lords, 31 #7. B. c. 10. 

Lords to have privilege of clergy without burning, 
1 Ed. 6. c. 12. ſect. 14. | OS. 

See Parliament, Peers. 

Lord L124 %dmical. See Admiral. 

Lord of a maror. See Copyhoid. 

Lords m groſ*, #, N. B. fel. 3. Is he that is lord, 
having no manor, as the King in reſpect of his Crown, 
Tbid. fel. 5. and fol. 8. where is a cafe wherein a private 
man 1s /ord in preſs, viz. A man makes a giſt in tail of 
all the Jand he hath, to hold of him, and dieth ; his heir 
hath but a ſeigniory in gro/#. | | 

Lows SBarcherf. See Wales, | 

I grimere, or Lozmers, May well be deduced from 
the Latin /»rum : they are one of the companies of Lox- 
d:n that makes bits for bridles, ſpurs, and ſuch like ſmall 
iron ware. 1K. 2. c. 12. un 

Lufnga, A flatterer : we read it in Brompton's 
Chronicle, pag, 991. Herbertus loſinga, that is, Herbert 
the /ycophant, epiſcopatum, Oc. Emit de Rege. Godwin 
writing of the biſhops of Norw:, mentions this Herbert; 
ſurgit in eccl;fia monſirum genitore loſinga. See Monaft, 
2 tom. pag. 218» 

Lot, Contribution or duty. See ©rot. 


 Longellus, 'Is a word uſed in Thorz's Chronicle, and it | 


\ 


and an additional exciſe, 5 1. & M. c. I. 
'c. 26. ſef?. 109. 5 Geo. 1s c 9. ſet. 43. 8 Gee. 


15 


ſedi. 4. 


| altar of any church or chapel, for the maintenance of 


Lot, or Loth, Is the thirteenth diſh of lead in the 


Derbyſhire mines, Which belongs to. the King. Cowell, 
edit, 1727» 


- 


LLvcerwite, or Leperwit, Is a lWerty or privilege to 


| miſſion under the great ſeal of Great Britain, or ally 


take amends of him that defileth your bon-woman | 


EW iN 
without licence, Ra/lal!'s Expoſition af Words, 
1s an amends for lying with a bond-woman. 
edit. 1727, | 

Lottery, 


ſo that i, 
Couell, 

A lottery for one million on the duty on (41 
3 


"ge 34. 
and prohiLited 
9 Ann. ©. 6. fea. 56. 10 Hin, 


I, C 2. 


6. /. 


public lotteries Prohibited, 


Lotteries declared public nuiſances, 
io & 117, 3. c 17. 


ſet. 3b. 
Offenders to pay coſts to proſecutor, 9 Ann, c, 
6. 8 Ges. 1. c. 2: ſer. 37. 
velling chances of tickets in 
5 Geo. I. C. Qs |. 43. 

Sales by way of lottery prohibited, 8 Geo. 1. 


6.4.6 
Penalty on publiſhing foreign lotteries, /36. 


g Geo, t's..66 Ig, 


Of ſelling or procuring chances in foreign lotteries 
6 Geo. 2. 35; /.-2 ; 
Additional penalties on lotteries, 12 Geo. 2. c, 28, 
Sale of lands by lottery void, and the lands forfciteq 
12 Geo. 2, c. 28, ſet. 4. | | : 
Not to affect any eſtate in lands, &c, held by allot. 
_ 12 woah 6 00s ett. 11. 
ot to extend to Royal palaces where the Kin 
12 Geo, 2. c. 28, ſee, og rave. 
Lottery annuities, 16 Geo. 2. 
2. &. 15. 29 Geo. 2. 7 
Laws againſt private lotteries extended to 
Geo... 2., ©. 2. ſet. 
Gaming, _ | 
Love. Provoking unlawful love was one ſpecics 
witchcraft puniſhable by ſtat. 1 Fac. 1. c. 12. Se. 
Witchcraft. | 
Louccurdus, A ram or bell wether. Cowell, edi; 1727, 
Lourgulary, (Fr. Lourderie, inhumanitas, incivilitgs.) 
In flatuto pro firatis Londen, printed anno 1573. at. 4c, 
Caſting any corrupt thing, or appoiſoning the water, 13 
lourgulary and felony. Some think it a corruption ot 
burglary. See Gl. in X. Scriptores, verbo Burglatia, 
L vw wines and jpirit?. See Brandy. 
Lowbellers, (mentioned in 23 Eliz. cp. 10.) Are 
ſuch as go with light and a bell, by the fight whereof 
birds fitting on the ground, become fomewhat ſtupified, 
and ſo are taken with a net. This name is derived from 
the word /zw, which in the Saxon, or old Engli/h, figni- 
fies a flame of fire. See the Antiquities of Waruicbire, 


< 13. ſeft, 10. 28 Gu, 
| Ireland, 29 
20..-:30: Gi. 2. $2 ſet. 22. *&- 


ag. 4 

. Tone, A recompence for the death of a man kill. 

ed in a tumult, or, as we ſay, by the mob. Cowell, 

edit. 1727» | | 
Ludi de Licge ct Kegina, Playing at cards, fo call- 

ed, becauſe there are Kings and Queens in the pack, 

Cowell, edit. 1727. ee 8, 
Luminare, A lamp or candle ſet burning on the 


which, lands and rent-charges were frequently given to 
religious houſes and pariſh churches, See Kennet's Gloſſary 
to Paruchial Antiquities. 4s | | 
'Lunatick, 1s defined to be a perſon who is ſometimes 
of good and ſound memory and underſtanding, and fome- 
times not : Aliquando gaudet lucidis intervallis : and {0 
long as he hath not underſtanding he 1s non compos ment!s. 
1 Inſt. 247» | | 
By fiat. 15 Geo. 2+ c. Jo. in caſe any perſon found a 
lunatic, by any inquiſition taken by virtue of a com- 


lunatic or perſon under a phrenzy, whoſe perſon aud | 
eſtate by virtue of any aCt of parliament ſhall be com- 
mitted to the care of particular truſtees, ſhall marry be- 
fore he or the be declared of ſane mind by the Lotd 
Chancellor, or ſuch truſtees as aforeſaid, or the maj: 
part of them, every ſuch marriage ſhall be void. »c* 
Jdeots and Lunaticks. | | 2 

Lunda, A weight f6rmerly uſed here, LZunda angui- 
larum conflat de 1o flicis. Fleta, lih, 2. cap. 12. Par: 7: 

Lundfeſs, A Rterling or eaſterling in a retraivc( 
ſenſe, ſignified nothing but a filver penny, which at firlt 


was about three times as heavy as a penny is noV, my 
[49 
8 


= 
was once called a lundreſi, becauſe it was to be coined 
only, at yk X ano not at the country mints. See 
mdes's Efſay upon Coins, Þ. 17+ 
nab 2: A bawd or ſtrumpet. Rex majori & 
vic. London. falut”. Duia intelleximus quod plures roberie & 
purdra perpetrantur, per receptatores & receptatrices publi- 
[as lupanatrices 71 diver ſis locts in ctvitate noſtra preditta, 
i#:, Clauſ. 4 Ed. 1. p- 1. m. 16. dorſo, 

Lupinum caput gerere, To be outlawed, and fo 
have one's head expoſed like a wolf's, with a reward 
io him that ſhall bring it in ——— Hugo filius Walteri 
groſbyteri ullegatus non comparutt, unde aittum fuit quod 
x qzyy Hugo noluit comparere ad pacem Regis, quod gere- 
ret lupinum caput, ffcut privs fecit,——Placita Coronz 

oh. Rot. 2. in dorſo. | 

iupulicetum, A place where hops grow, a hop-garden, 
Ct, I Int. 4. b. | 

3 uſjvurghs, or Lurenburghs, Were a baſe ſort of 

money coined beyond ſea, to the likenefs of Englh mo- 


L Y 


ney, in the days of Edward the Third, and brought in ts 
deceive the King and his people; to avoid which, it - 


was made treaſon for any man wittingly to bring in an 

ſuch. Stat, 25 Ed. 3. flat. 45 cap, 2. 3 part Inſt; fel, cj 
Knight, anno 1347, tells us, that in eodem anno defertur 
in Angliam per alienigenas & indigenas mercatores fatſa 


moneta, que luſtiburn appellata eft, unde apud Londoniam 


multi mercatores & alii plures ſunt tra&i & ſuſpenſ,, 
Luteftrings. See Sith, / & fuſpenf 
Lyef-yeld, Lef-filver, A ſmall fine or pecuniary 
compoſition paid by the cuſtomary tenant to the lord for 
leave to plow or ſow, &c. Somn. of Gavelkind; | 
Lyinputta, A lime-pit. Cowell, edit. 1727. . 
Lyndewode, Was a doctor both of the civil and 
canon laws, and dean of, the arches. He was ambaſ- 
ſador for Henry the Fifth into Portugal, anno 1422, as 
appeareth by the Preface to his Commentary upon the Pro- 
vincials; Cowell, edit. 1727. | 
Lynn, For rebuilding the houſes there, 26 Hen. 8. c. 9: 


M IS the letter with which every perſon convicted 
? of manſlaughter, and admitted to the benefit of 
his clergy, muſt be markEd on the brawn of the left 
thumb. 4 HH. 7. caps 13, 

Jace. See DPiIces. Sg 

Wace-griefe, or Jace-greffs, { Machecarii,) Are ſuch 
as willingly buy 2nd ſell ſtolen fleſh, knowing the 
lame to be ſtolen, Briton, cap. 29, and Cromptn's Fuſ 
zice of Peace, fol. 19%. Vide Leges Ine, cap. 20. De 
carnem furtivam tenence, De maccgariis carnes furttvas 
ſaeutibu, vendentbus, & ementibus, Stat. Walliae., _ 

Sparcecarii, Ji2acyhckuna, (AZacelia), The fleſh-mar- 
ket or ſhambles. Cowell, edit. 1727. 
 Wachecarius, A butcher. Cowell, edit. 1727, Leg. 
Ed. Rep. -<." 39% , os 

Wacycroliace or Machecoulare (from the Fr. Maſ- 
checaulis) To make a warlike device, eſpecially over the 
gate of a caſtle, reſembling a grate, through which ſcald- 
ing water or offenlive things may be thiown upon pio- 
ncers or aſſailants. 1 [n/t. fel. 5. a. 

<> uc10, A maſon. Cowell, edit. 1727. | 
3atkarel, May be ſold on Sunday, 10 & 11 Hill, 3. 
C. 24+ | | 

MDadder, To be imported unmixed, 13 & 14 Car. 2, 
30. repealed 15 Car. 2. c. 16. ſeft. 3. To what duties 
liable, 2 #/. & AM. c. 5. Tithes of madder ſettled, 31 
Ger, 2. C 12, 5 Geo. 3. c. 18, Penalty of deſtroying 
adder roots, 31 Geoe 2. c. 35» 

W.adning-monep, Oid Roman coins, ſometimes found 
about Dun/talle, are ſo called by the country people ; 
they ſeem to retain this name from Aagintum,, uſed by 
the Emperor Antoninus, in his Jtinerary, for Dunſtable. 
Camden. | | 

J..cdzgals, Is an old word, ſignifying country ſongs. 
Cowell, edit. 1527. 

WW 8remiin or JNrremium, Is derived from the old 
French word mereſme, for timber. It properly ſignifies 
any fort of wood fit for building, ſeu guodurs materiamen, 
from whence th word is derived. See Materia. 

K.6egoote or Maregbote, A recompence for the ſlaying 
or murder of one's kinſman ; for anciently in this na- 


tion, corporal puniſhments for murder, and other great of- | 


fences, were ſometimes commuted into petuniary fines, 
if the friends of the party ſlain were ſo ſatisfied, Leg. 
Canuti Regis, par, 1. Cas 2. DIY 

ilagifter: In old writings we find this title often, as 


His teflibus magiſtro Fohanne de Croft. It noted the per- 


ſon had attained ſome degree of eminence i ſcientia alt- 
qua, preſertim literaria. And in old times thoſe who are 
now called doCtors were termed magi//rz. 

-agiſtrate, (agi/tratus) A ruler, and he is ſaid to be 
cuftos utriuſque tabulz, the keeper or preſerver of both 


tables of the law ; therefore if any magiſtrate or mi- 


niſter of juſtice, in execution of their othce, or keeping 
of the peace according to the duty of their office, be 
ſlain, that is murder, for the contempt and diſobedience 
to the King and the law, for it is contra poteflatem Regis 
& lezis. Co. g Rep. Mackally's caſe. 

A contemptuous carriage and behaviour to a magiſ- 


trate is a breach of the good behaviour, and he to whom 


ſuch affront is offered may bind to the good behaviour, 


or, if he has no ſureties, commit him till he find ſome, 
per Holt. Ch. ]J. Farr. 29. 


Magna aſſiſa eligenda, Is a writ direCted to the ſhe-- 


riff, to ſummon four lawful knights before the juſtices 


of offiſe, there upon their oaths to chooſe twelve knights 


of the vicinage, &c, to. paſs upon the great afſiſe between 

A. plaintiff, and B. defendant, &c, Reg. Orig. fol. 8. 
lagna Ehjarita, The Great Charter, was granted 

the ninth year of Henry the 'Third, and confirmed by 


Edward the Firſt. 'The reaſon why it was termed 


Magna Charta, was either for that it contained the fum 
of all the liberties of England, or elſe becaule there was 
another charter called Charta de Fere/a eſtabliſhed 
with it, which was the leſs of the two; or becauſe it 
contained more than many other charters, or more than 
that of King Herry the Firſt, or of the great and re- 
markable ſolemnity in the denouncing excommunication, 
and direful anathemas againſt the infringers of it. We 
read in Heling ſhed, that King Fehn, to appeaſe his barons, 
yielded to laws or articles of government, much like to 
this Great Charter : but we have now no ancienter 
written law than this, which was thought to be ſo bene- 
ficial to the ſubject, and a law of fo great equity, in 
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compariſon of thoſe which were formerly in uſe, that 
King Henry for granting it had the fifth penny of all the 
moveable goods, both of the ſpiritualty and temporalty 
throughout the realm. Spelman in his Glo. on this 
word, calls it, Augu/tiſſimum Anglicarum {tbertatum diplo- 
ma & ſacra anchora. It is magnum in parvo, and hath 
been above thirty times confirmed, ſays Coke upon Littleton, 
pl. 81. It is recorded that when Hen. 3. confirmed it, 
he ſwore, On the*word and faith of a King, a Chriſtian, and 

a Knight to obſerve it. Cowell. edit. 1727, © 
Anathemas againſt the infringers of Magna Charta; 
Sententia lata, 28 Hen. 3. St, Conf. Cart. 25 Ed. 1. 


Ce. 4+ 
| IVrits ſhall be granted againſt the infringers, St. 52 
Hen. 3. c. 5. | 

A7agna Charta ſhall be ſent to all ſheriffs, &c. Sr. 
Ceinf. Cart. 25 Ed. is G2. | | 

Judgments againſt the Great Charter ſhall be void, S?. 
Conf. Cart. 25 Ed. 1.c. 1. | | 

The charters ſhall be publicly read in the catheda] 
churches, St. Conf. Chart. 25 Ed. 1.c. 3. and by the 
ſherifts, Art. ſuper Cart. 28 Ed. 1h. 3. c. 4. 

/ Three knights to be eleCted in each county, to hear 
complaints of offences againſt Magna Charta, Art, ſuper 
Cart. 28 Ed. 1./}. 3. c. 1. See Charta Wagna, 

Magna pzecaria, A great or general reap-day ; the 
lord of the manor of Harrow in com. Middleſex, had (in 
21 KR. 2.) a cuſtom, that by fummons of his bailiff upon 
a general reap-day (then called mogna precaria) the te- 
nants ſhould do 199 days work for him ; every tenant 
that had a chimney was to ſend a man, Philips of Pur- 
veyance, pag. 145: | | 

Magnum centum, The great hundred or ſfix-ſcore, 
Cart. 20 Hen. 3. m. 1. | | 

Mahomeria, The temple of ahomet, fo called by 
Matt. Paris; and becauſe the geſtures, noiſe, and ſongs 
there uſed were ridiculous to the Chriſtians, therefore they 
called antick dancing, and every ridiculous thing, a mo- 
merie.. | 

Maiden aſſiſes, 
demned to die. 

JEaiden rents, Is a noble paid by every tenant in the 
manor of Builih in com. Radnor, at their marriage, and 
it was anciently given to the lord for omitting the cuſ- 
tom of marcheta, whereby ſome think he was to have 
the firſt night's lodging with his tenant's wife : but 1] 
rather ſuppoſe it to be a fine for the licence to marry a 
daughter. See JNarcheta, 

JNaignagium, (from the Fr. maignen, i, e. faber 
erarius) A brafier's ſhop ; but ſome are of opinion that 
it ſignifies a houſe, gueſi meſſuagium. Cowell, edit. 1727. 

Maihem, or Payhem, ( Mahemium, from the French 
word mehaigne,) Signifies a corporal wound or hurt, by 
which a man loſeth the uſe of any member, that is or 
might be any defence to him in battle: as if a bone 
be taken out of the head, or broken in any other part 
of the body or foot, or hand, or finger, or joint of a 
foot, or any member be cut, or by wound the ſinews be 
made to ſhrink; or if an eye be put out, fore-teeth broke, 
or any other thing hurt in any man's body, whereby he 
is diſabled to defend himſelf, or offend his enemy. Glan- 
ville, lib. 14. cap. 7. See Bratton at large, lib. 3. trad, 
2. cap. 24. num. J- Briton, cap. 25. and Staundf, Pl. 


Is when at any afſiſes no perſon is con- 


Cor. lib. 1. cap. 41. and the Mirror of Juſtice, cap. De| 


Hemicide, But the cutting off an ear or noſe, the 
breaking of the hinder teeth, or ſuch like, was no may- 
hem, it being rather a deformity of body than diminiſh- 
ing of ſtrength. But now by the ſtatute of 22 &@ 23 
Car. 2. c. 1, the cutting off a noſe, or cutting off or 
diſabling any limb or member, is made felony without 
benefit of clergy. Mayhem is commonly tried by the 
ju/tices inſpeCting the party : and if they doubt whether it 
be a mayhem or not, they uſe to take the opinion of 
ſome able chirurgeon in the point. The Grand Cuſ- 
tumary of Normandy, caps 6. calls it mahaignium, and the 
Canonifts, Membri mutilationem; but all agree that it is 
the loſs of a member, or the uſe thereof ; and Membrum, 
Caſſan, de Conſ, Burg. pag. 168, defines thus, E/? pars 
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corporis habens deflinatam operationem in corpore, bh 
De verborum Siznifeatione, verbo Mach T grus 
on Litt. lib. 11. cap. 11. ſeft. 194. Homo Mabemiatus p 
man maimed or wounded. By the old Engliſh law th, = 
lay an appeal for maihem or wilful wounding: whew's 

was laid to the charge of the defendant or appellee th > 
he did it nequiter n felonta, i. e. maliciouſly, and with - 
evil or felonious intent : and the appellant did offer Dit. 
rationare verſus eum, ficut homo maihemiatus, prout ho. 
Domini Regis conſideraverit. Vide BraQton, lib, J aig 
24.N. I, 2, Cowell, edit. 1727. Pe 

Maihem is by others defined to be a hurt done to 1 
man's body, whereby he is rendered leſs able in fightin 
either to defend himſelf, or annoy his adverſary ; ſuch n 
the cutting off, Joon or weakening a hand or finger 
ſtrixing out an eye or fore-tooth, or caſtration, &c, ang 
theſe are properly ſaid to be maihems, and to come under 
the notion of felonies ; but the cutting off an ear or noſs 
are ſaid not to be properly maihems, becauſe they do not 
weaken a man, but only disfigure him. Co. Lit. 144 
128. 3 [nft. 62, 118. 1 Hawk. P.C. 111. : 

By the old Common Law, caſtration was puniſhed with 
death, and other maihems with the loſs of member 6; 
member ; but of latter days maihem was puniſhab'e ox] 
by fine and impriſonment. Bra#. 144. 3 Inf. 62, 

And by the ſtatute 22 & 23 Car. 2. cap. 1. it is ey. 
acted, © That if any perſon ſhall on purpoſe, and 
| malice forethought, and by lying in wait, unlawtully cut 
out, or diſable the tongue, put out an eye, flit the noſe 
cut off a noſe or lip, or cut off or diſable any limb of 
member of any ſubject of his Majeſty, with intention in 
ſo doing to maim or diefigure, in any the manners before 
mentioned, ſuch his Majeſty's fubje&, that then, and 
in every ſuch caſe, the perſon or perſons ſo offending, 
their counſellors, aiders, and abettors, knowing of we 
privy to the offence as aforeſaid, ſhall be and are by the 
ſaid ſtatute declared to be felons, and ſhall ſuffer death a; 
1n caſes of felony without benefit of clergy.” 

Provided, that no atainder of ſuch felony ſhall extend 
'to corrupt the blood, or forfeit the dower of the wiſe, or 
the lands, goods, or chattels of the offender, a 

If a man attack another of malice fore-thought, in 
order to murder him with a bill, or any other ſuch like 
inſtrument, which cannot but endanger the maiming him, 
and in ſuch attack happen not to kill, but only to maim 
him, he may be indiCted on this ſtatute, together with 
all thoſe who were his abettors, &c. and it ſhall be left 
to the Jury on the evidence, whether there was a deſign 
to murder by maiming, and conſequently a malicious in- 
tent to maim, as well as to kill; in which caſe the of- 
fence 18 within the ſtatute, though the primary intention 
was murder. State. Tr. vol. 6. fo, 211. So ruled in 
Coke's trial, who, together with J/oodburne, was condemned 
and executed at Suffolk aſliſes, 8 Geo. 1, for flitting the 
noſe of Mr. Criſpe. 

Nai inductio, An old May-game or ludicrous cuſtom 
for the prieſt and people, in proceſſion to go to ſome 
adjoining wood on a May-day morning, and return ina 
ſort of triumph, with a May-pole, boughs, flowers, gat- 
lands, and ſuch like tokens of the ſpring. There was 
thought to be ſo much heathen vanity in this praQtice, | 
that it was condemned and inhibited within the dioceſe of 
Lincoln, by the good old exemplary biſhop Gro/thead.— 
PFaciunt etiam, ut audivimus, clerici Iudos quos vocant in- 
duCtionem Maii, & feflum autumni, & lai ſeotales, quod 
nulla modo vas latere poſſit. Si veſtra prudentia ſuper hiis 
diligenter inquireret ——Rob. Groſſeteſt. Epiſcopi Linc» 
Epiſt, apud Append. ad Faſciculum, p. 382. 

Mail, (acula,) A coat of mail; it is called mail, from 
the French mazlle, which ſignified a ſquare figure, 0r 
the ſquare hole of a net. So maille de haubergeons 1s 3 
coat of ail, becauſe the links or joints in it reſembled 
the ſquares of a net. Maille, with a double /l, ſignifies 
a round ring of iron ; from hence the play of Pall-mal, 
from palla a ball, and the round ring through which it 15 
to paſs. Cowell, edit. 17279. 

Maile, Anciently a kind of money, - 1d. ib, See 


Black-maile. | 
| Mailts, 


MAT 

Pailes, Silver half-pennies. In g Hen. 5. by in- 
denture in the mint, a pound-weight of old /erling was 
to be coined into three hundred and ſixty ſterlings or 
pennies) or ſeven hundred and twenty mazles, or = 
thouſand four qr" 8 forty farthings, See Lowndes s 

ys upon Coins, þ. J8. 
ming, Corning out tongues, maiming, &c. made 
felony, 5 Hen. 4+ c« 5. Cutting off the ears of a man, 
or thz tongue of a beaſt, puniſhed with treble damages, 
and 10. fine, 37 Hen. 8. c. 4. ſed. 4. 

Mamad, A falſe oath, perjury, Si nolit abjurare, 
emen1et ipſum mainad, 1d eft, perjurium dupliciter. 
Leg. Inz Regis, Cc. 34+ . 

SPaine-pozte, (ln manu portatum,) Is a ſmall tribute, 
commonly of loaves of bread, which in ſome places the 
pariſhioners pay to the rector of their church, in recom- 

ence for certain tithes. Cowell, edit. 1727. 

Mamvur, or Manour, or Pcinour, (from the French 
manier, i» manu trafarc,) In a legal ſenſe denotes the 
thing that a thief taketh away, or ſtealeth, As to be 
taken with the mnainour, Pl, Cor. fol. 179. is to be taken 
with the thing ſtolen about him : and again, fo. 196. 
it was preſented, that a thief was delivered to the ſheriff 
or viſcount, together with the marnour : and apain, fol. 
186, if a man be indicted, that he feloniouſly ſtole the 
goods of another, where, in truth, they are his own 
goods, and the goods be brought into the court as the 
mainour ; and it be demanded of him, what he faith to 
the goods, and he diſclaim them ; though he be acquitted 
of the felony, he ſhall loſe the goods: and again, fol. 
194. if the defendant were taken with the manour, and 
the manour be carried to the court, they, in ancient times, 
- would arraign him upon the manour without any appeal or 
indictment. Cowell, edit. 1727. 

{Painpernable, That may be let to bail, bailable ; 
and what perſons are bailable appears in the ſtatute of 
Wiſim. 1. cap. 15. made anno 3 Ed. tr. See Bail. 

| ok 2h ( Manucaptores,) Are thoſe perſons to 
whom a perſon is delivered out of cuſtody or priſon, and 
they become ſecurity for him, either for appearance or 
fatisfaftion : they are called Manucaptores, becauſe they 
do as it were manu capere & ducere captivum & cuſtadia 
vel priſona, And the priſoner is ſaid to be delivered to bail, 
from the words of the bail-piece, viz. 4. B. &c. traditur 
in ballium 7. D. & R. R. &c. See | 

Mainpz1e, (Manucaptio,) Is compounded of two 
French words, viz. main, manus, pris, captus. It ſignifies 
in our law, the taking or receiving a man into friendly 
cuſtody, that otherwiſe 15 or might be committed to pri- 
ſon, upon ſecurity given for his forth-coming at a day al- 
fizned: and they that thus undertake for any, are called 
Mainpernors, becauſe they do receive him into their 
hands, Staundf, Pl. Cor. fel. 178. from hence comes the 
word mainpernable, which denotes him that may thus be 
bailed; for in many caſes a man is not mainpernable ; 
whereof fee Bro. tit. Mainpriſe per totum, and F. N. B. 
fol. 249, Manwoed, in his Foreſt Laws, pag. 167, makes 
a great difference between bail and mainprije ; for he that 
1s mainpriſed (faith he) is always ſaid- to be at large, and 
to go at his own liberty out of ward, until the day of his 
appearance ; but otherwiſe it is, where a man 1s /et to bail 
to four or two men by the Lord Chief Fuflice in eyre of 
the foreſt, or any other judge, until a certain day ; for 
there he is always accounted by the law to be in their ward 
_ and cuſtody for the time : and they may if they will, 
keep him in ward or in priſon all that time, or otherwiſe 
at their will ; ſo that he that is ſo bailed, ſhall not be 
faid by the law to be at large, or at his own liberty : 
thus far Manwoed, lhe Mirror of Fuſtices, diſtinguiſhing 
between pledges and mainpernors, faith, that pledges are 
more general, and that mainpernors are body for body, 
lib. 2. cap. De Treſpaſ. Venial, and lib. 3. cap. Des 
Pledges & Mainpernors. When mainpriſe may be granted 
and when not, tee Cromp. Fuft. of Peace, fol. 136, and 
141. and Lamb. Eiren. lib. 3. cap. 2. pag. 330, 337. 
333, 339%, 340. See allo Britton, fol. 37. cap. Des 
Pledges & Mainpernors, Laſtly, the Mirror of Fuſtices 
faith, that pledges are thoſe that bail or redeem any thing 
but the body of a man, but mainpernrs are thoſe that 
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free the body of a man ; and-therefore that pledges belotif 
properly to real and mixed aCtions, and mainpernors to 
perſonal. Cowell, edit. 1927, See Bail, | 

JNainſwozn, In the North, ſignifies as much as jor 
ſworn. Brownl. Rep. 4. Hobs Rep. 8. 

Maintainer, Is he that ſupports or ſeconds a cauſe de- 
pending in ſuit between others, either by diſburſing mo- 
ney, or making friends for either party. Stats 19 Hens 
7. cap. I4. 

Maintenance, (Manutentio, and manutenentia,) Signi- 
fies the upholding of a cauſe or perſon, either by word, 
writing, countenance, or deed; metaphorically drawn from 
fuccouring a young child, that learns to go by one's hand: 
in law it 18 taken in the worſt ſenſe, as appears by 32 
H.8. c. 9g. And wherr a man's att in this kind is by 
law accounted maintenance, and when not, ſee Brooke, 
tit. Maintenance, and Kitchen, fol. 202, and F. N. B. fol. 
72. and Cromp. Furiſd. fol. 38. The writ that lies 
againſt a man for this offence, is called Maintenance. 
See Co. on Litt. fol. 368, Special maintenance, Kitchen, 
fol. 204. ſeemeth to be maintenance, molt properly ſo 
termed. Cowell, edit. 1727. | 

Maintenance in general, is defined by others an un- 
lawful taking in hand, or upholding of quarrels, or ſides, 
to the diſturbance or hinderance of common right, and 
is ſaid to be twofold, Co. Lit. 368. b. 2 Injl. 208, 212. 
1 Hawk, P.C. 249. Firſt, Ruralis, or in the country ; 
as where one aſſiſts another in his pretenſions to certain 
lands, by taking or holding the poſſeſſion of them for him by _ 
force or ſubtilty 3. or where one ſtirs up quarrels and ſuits 
in the country, in relation to matters wherein he is no 
way concerned ; and this kind of maintenance is puniſh- 
able at the King's ſuit by fine and impriſonment, whe» 
ther the matter in diſpute any way depended in plea or 
not ; but it is ſaid not to be actionable, Co. Litt 368, 
2 Infl. 213. 2 Roll. Abr, 115. Secondly, Curialis, or 
in a court of Juſtice, where one officiouſly intermeddles 
in a ſuit depending in any ſuch court, which no way be- 
longs to him, by aſliſting either party with money, or 
otherwiſe, in the proſecution or defence of any ſuch ſuit. 
2 Inf!. 212. 2 Roll. Abr. 115, Of this ſecond kind of 
maintenance there are ſaid to be three ſpecies, 1ſt, Where 
one maintains one ſide to have part of the thing in ſuit, 
which is called champerty ; and for which ſee Champeity. 
2dly, Where one laboureth a jury, which is called em- 
bracery, and for which ſee Embracecy. 3dly, Where 
one maintains another without any contraCt to have part 
of the thing in ſuit, which generally goes under the com- 


| mon name of maintenance. 


1. WWhat ſhall be deemed afts of maintenance ; and in what 
reſpetts ſome ſuch atts may be juſtified. 

2. How maintenance is reſlrained and puniſhed by the 
Common Law, and by flatute. | 


3. Offence of buying or ſelling pretended titles, 


'. p oh fol be deemed atts of maintenance ; and in what 
reſpetts ſome ſuch atts may be juſtified. ; 
= is ma! that not ly gue aſſiſts another with 
money in his cauſe, as by retaining counſel for him, or 
otherwiſe bearing him out in the whole, or part of the 
expence, but alſo he who, by his friendſhip or intereſt, 
ſaves him that expence, which otherwiſe he may be put 
to, Is guilty of maintenance ; as where one perſuades, or 
but endeavours to perſuade a man to be of counſel for 
another gratis. Bro. Maint. 7, 14. 2 Roll, Abr. 118, 
1 Hawk. P, C. 249. Re | 
Alfo it ſeems to be an a of maintenance to open 
evidence to the jury, or to give evidence officiouſly with=- 
out being called upon to do it, or to ſpeak in a cauſe as 
one of counſel with the party, or to retain an attorney 
for him ; and ſome have ſaid, that it is maintenance even 
barely to go along with him to enquire for a perſon learned 
in the law. Hetl. 78, 79. Cro. Eliz. 135» - Rall. 
Abr. 593 2 Roll. Abr. 118. | 


It ſeems to be maintenance for a man of great power 
and intereſt to ſay publicly, that he will ſpend 20/. on 


| one ſide, or that he will give 20 /. to labour the jury ; 
and 
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and it hath been ſaid to be maintenance for ſuch a perſon | aſliſe againſt him, and ſtand by him, and aſſiſt him, jng 
to come to the bar with one of the parties, and ſtand by | alſo pray the ſheriff to return an indifferent jury ; and 
him while his cauſe is tried, without ſaying any thing : | it feems a plauſible opinion, that he may alſo juttify layin | 
but a promiſe to maintain another is not maintenance, | out his money in defence of his tenant's title : alfy Ne | 
unleſs it be in refpect of the public manner in which it] lord of a town may maintain the inhabitants in an aQion | 
is made, or the power by whom it is made. 1 Hawk.| whercin the right to their common burying-place is quel. 
P. C. 250. and ſeveral authorities there cited. tioned, by ſhewing authentic evidence of it to the Jur 
It is ſaid to be maintenance for a juror to ſolicit a judge | Co. Lit. 101, 384. 2 Rel, Abr. 116, 117. Te 
to give judgment according to the verdi&t; but it feems| A tenant may lawfully come with his lord, and ſang 
| to be no maintenance for a juror to exhort his companions | with him at a trial. x Hawk, P.C. 253. 
to join with him in ſuch a verdiCt as he thinks right.] A maſter may go along with his ſervant, or with his 
| 1 Hawk. P. C. 250. domeſtic chaplain, to retain counſel; alſo he may pra 
. It ſeems to be no maintenance for a man to give an-| one to be of counſel for him, and may go with him, Aj 
other friendly advice what aCtion is proper for him to ftand with him, and aid him at the trial, but oupht nct 
bring for ſuch a debt; or what method is ſafeſt to free| to ſpeak in court in favour of his cauſe ; allo if the ſer. 
him from ſuch an arreſt ; or what counſellor or attorney| vant be arreſted, the maſter may a#lift him with money 
is likely to do his buſineſs moſt effeCtually; for it would} to keep him from priſon, that he may have the benefit of 
be extremely hard to make ſuch neighbourly aCts of kind- his fervice ; but the maſter cannot ſafely lay out money 
neſs, which ſeem rather commendable than blame-worthy.| tor the ſervant in a real action, unlefs he have ſome of 
to come under the notion of maintenance ;z which always| his wages in his hands; but thoſe, with the ſervant 
ſeems to imply a contentious and over-buſy intermeddling | confent, he may falely diſburte. Pro. Maint, 44, 52, 
with other mens mattets, in which reſpect it is ſo highly] Hetley 79. AZorr Big 
criminal ; yet it 1s ſaid, that a man of great power, not A perſon retained generaily as a ſervant, and not for 
learned in the law, may be guilty of maintenance, by| a particular occaſion only, may lawfully ride about to 
| telling another, who aſks his advice, that be has a goo} ipeed his maſter's bulinets, and mzy go to counte] for 
titie. 1 Hawk. P. C.. 250: him, and ſhew his evidence to the counſel, or to the 
It is no maintenance to give. a man money, who has| jury, and ſtand by him at a trial, but cannot lawfully 
no ſuit then depending, unleſs it plainly appear that t| lay out his own money in the ſuit. 1 Hawk, P, C, 25 


was given with a defign to afſhiit him in a ſuit intended, Any one may lawtully give money to a pocr man , 
which ſuit is afterwards aCtually brought. 1 Hawk. P, C.| enable him to carry on his ſuit ; alfo any one may Jaw= 
250. fully go with a foreigner who cannot ſpeak Fn; to 


It is as much an aCt of maintenance to ſupport a man] a counſellor, and inform him of his caſe. Bra, iitain, 
aſter judgment given, as to do it hanging the plea.| 14. | 
rt Hawk. P.C., 250. | A counſellor having received his fee, may lawſully ſct 
It ſeems clear, that not only thoſe who have an aQuua]| forth his client's cauſe to the beſt advantage z but can no 
intereſt in the thing in variance, as thole who have a| more juitify giving him money to maintain his ſuit, of 
reverſion expeclant on an eſtate-tail, or on a leaſe for] threaten a juror, than any other pcrion. 2 In/t. 564. 
life or years, &c. but alſo thoſe who have a bare contin-| 2 Kol. Abr. 116. | 
gency of an interelt in the lahds in queſtion, which pol- Alſo an attorney ſpecially retained may lawfully prg- 
{ib'y may never come in 2/e, and even thoſe who, by] ſecute or defend an action in the court wherein he is an 
the act of God, have the immediate poſlibility of ſuch an| allowed attorney, and lay out his own money in the ſuit, 
intereſt, as heirs apparent, or the huſband of ſuch heirs,| and maintain an action againſt his client, for the money 
though it be in the power of others to bar them, may law-| ſo laid out by virtue of the retainer, without any ſpecial 
ſully maintain another in an aCtion of treſpaſs, concerning| promiſe ; allo an attorney ſo retained may in like manner 
ſuch lands; and if a piaintiffy in an action of treſpaſs,| maintain his client in a court wherein he is an a!lowed 
alien the lands, the alienee may produce evidence to prove| attorney ; but, as ſome ſay, cannot have an action for 
that the inheritance, at the time of the action, was in the| the money laid out in the fuit, without a ſpecial pro- 
plaintiff, becauſe the title is now become his own. 2| miſe ; but an attorney who maintains another is no way 
Roll. Abr. 115, 117. 2 lift. 564. Bro. Maint. 28, 53.| juſtified by a general retainer, to proſecute for him in all 
Alſo he who is bound to warrant lands may lawfully | cauſes; neither can an_ attorney lawfully carry on a 
maintain tie tenant in the defence of his title, becauſe] cauſe for another at his own expence, with a promile 
he is bound to render other lands to the value of thoſe] never to expeC&t a re-payment; and it is queſtionable, 
that ſhall be evicted. Bro. aint. 51, whether ſolicitors who are no attornies can in any caſe 
Alſo. he who has an equitable intereſt in lands or goods, | lawfully lay out their own money in znother's caulc. 
or even in a choſe in action, as a ce/?ui que truſt, or a} Keiw, 50. 2 Inft. 564. Tinh, 52. 1 Fon. 208. Cr. 
vendee of lands, &c. or an allignee of a bond for a good| Car. 159. 3 Med. g8. 
_ confideration, may lawfully maintain a ſuit concerning the] But counſellors and attornies uſing deceitful practice in 
| thing in which he hath ſuch an equity; and from the| maintenance of their client's cauſes are punithable by 
ſame ground it ſeems plainly to follow, that the grantee of| the Common Law, as well as by the ſtatute of ///{m. 1. 
a reverſion for good conſideration might, without any at-| cap. 28. which enacts, © That if any ferjeant, pleacer, 
tornment, maintain the tenant of the land, beſore the] or other, do any manner of deceic or colluſion in t22 
ſtatute 4 & 5 fn». which makes ſuch attornment needleſs. | King's court, or conſent unto it in deceit of the court, Cr 
N:y 99, 100. Mir 620, Cro Eliz. 552. 1 Sid. 217. | to beguile the court or the party, and thereof be attaint- 
Wherever any perſons claim a common intereſt in the| ed, he ſhall be impriſoned for a year and a day, ad 
ſame thing, as in a way, church-yard or common, &c.| from thenceto:th ſhall not be heard to plead in that court 
by the ſame title, they may maintain one another in a ſuit] for any man; and if hg be no pleader, he thalt be im- 
conceining ſuch thin;;; aud a man's bail may take care| priſoned in like manner by the ſpace of a year and a Gay 
to have his appearance recorded ; but, as ſome ſay, they| at the leaſt; and if we treſpaſs require greater puniſt- 
cannot ſafely intermeddle farther. 1 Hawt. P. C. 252, | ment, it ſhali be at the King's plea. 2 1. 215. 
Whoever of kin, or godfather to either of the par-| Tt 1s an offence within this ſtatute for an attoincy t0 
ties, or related by any kind of aflinity itill continuing, | ſue out an habere facas faſmam, talſly reciting a reco- 
may lawfully ſtand by at the bar and counſel him, and| very where there was none, and by colour theicot to put 
pray another to be of counſel for him 3 but cannot law-| the ſuppoſed tenant in the aCtion out of his {reehoid, 
fully lay out his money in the cauſe, unlefs he be either| Dyer 249. pl, 84. 2 1u/. 215. 
father or ſon, or hejr apparent to the party, or huſband Allo it is an offence within the ſtatute to bring a pre” 
of ſuch zn heireſs. 2 11t, 564. 1 Hawk. P. C. 252. | cipe againſt a poor man, having nothing in the Jand, on 
Not only the actual lord, but allo the ce/?uz gue uſe of | purpoſe to ouſt the true tenant ; or to procure an altore 


a ſeignory, may come with the tenant to a trial in an| ney to appear for a man, and conlels a judgment _ 
| _ 


4 


MAT 
out any warrant 3 or to plead a falſe plea, known to be 


orly groundleſs, and invented merely to delay juſtice, 
4 FP Sale the court. 2 1n/t. 215. | 


2. How maintenance is reſtrained and puniſhed by the Com- 

| by ſtatute. 
nn Tm en Law, all unlawful maintainers are 
not ty liable to render damages in an aCtion at the ſuit 
f the party grieved, but may alſo be in-iCted and fined, 
: d impriſoned, &c. and it ſeems that a court of record 
os for an a of maintenance in the 


mit a man 
fac? of he court. 2 Rol. Abr. 114. 2 JInfl. 208. 


__ 5 rt Ed. 3. cap. 14. and 20 Ed. 3+ cap. 4+ it 18 
enacted, That none of the King's miniſters, nor no 
reat man of the realm, by himſelf nor by other, by 
ading of letters nor otherwiſe, nor none other great 
nor ſmall, ſhall take upon them to maintain quarrels nor 
arts ia the country to the diſturbance of common right. 
P And by the 1 Rich. 2. cap. 7. it is enacted, ** That 
no perſon whatſoever ſhall take or ſuſtain any quarrel by 
maintenance in the country or elſewhere, on grievous 
pain z that is to ſay, the King's counſellors and great of- 
ficers, ON A pain that ſhall be ordained by the King him- 
ſelf by the advice of the lords of this realm ; and other 
officers of the King, on pain to loſe their offices, and to 
be impriſoned, and ranſomed, &c. and all other perſons, 
on pain of impriſonment and ranſom, &c. | : 

in the con{truftion of theſe ſtatutes the following 
points bave been holden. | So ; 

'That nul tiel record is a good plea to an aCtion on 
the ſtatutes, by which it appears, that they extend not 


to the taking out an original, which is never returned, | 


but they extend as well-to maintenance in a court baron, 
as to maintenance in a court of record; neither 1s It 
- material whether the plaintiff in the aCtion, wherein 
there was ſuch maintenance, were nonſuited or recover- 


ed; but it is ſaid, that none of the ſtatutes of mainte- | 


nance extends to the ſpiritual court, 1 Hawk. P. C, 
136, 137+" No os 

He who fears that another will maintain his adver- 
' fary, may, by way of prevention, have an original 
grounded on theſe ſtatutes, prohibiting him to do 1t. 
1 Hawk. P, C. 156. | | 

By the 32 Hen. 8. cap. 9, No perſon ſhall unlaw- 
fully maintain or cauſe or' procure any unlawful main- 
tenance in any ſuit in any of the King's courts, where 
any perſon ſhall have authority by the King's com- 


miſſion, patent or writ to hold plea of lands, or to exa- | 


mine, hear or determine any title of lands, &c. and no 
perſon ſhall unlawfully maintain, for maintenance of any 
ſuit or plea, any perſon or perſons, or embrace any free- 
holders or jurors, or ſuborn any witnefles by letters, re- 
wards or promiſes, or any other ſiniſter means, to main- 
tain any matter or cauſe, or to the diſturbance of juſtice, 
&c, on pain of 10/. one moiety to the King, the other 
to the informer. 5 | 
| In an information thereon it is not ſufficient to ſay, 
| that the defendant maintained the party, without adding 
that he did it unlawfully ; neither is it ſufficient to ſay, 
that a bill was exhibited, without farther ſhewing that a 
plea was depending. 1 Hawk. P. C. 258. | 


_ 3. Offence of buying or ſelling pretended titles, * 

It ſeems an high offence at Common Law, as plainly 
tending to oppreſſion, for a man to buy at an under rate 
a doubtful title known to be diſputed, to the intent 
that the buyer may carry on the ſuit, which the ſeller 
doth not think it worth his while to do; and it ſeems 
not material whether thz title be good or bad; or whe- 
ther the ſeller were in poſic{hon or not, unleſs the poſ- 
ſeſſion were lswful and unconteſted. Adoor 751, pl. 1031, 
11h. 115. Plow. $2, 

Allo by the 1 R. 2 cap. 9. reciting, that many per- 
ons having true title tolands, &c. were wrongfully de- 
layed, by means that the defendants did make gifts and 
icoffments of their lands in debate, and of their goods 
0 great men, againſt whom the ſaid purſuants durit not 


make their purſuits; and alſo that many perſons uſed to 
Vol. Il, N* 104, 


| the aCtion. 


MA: 

 diſſeiſe others, and anon to make feoffnents ſometimes t6 
great men to have maintenance, and ſometimes to pers 
ſons unknown, to the intent to delay the faid difleilees, 
&c. and therefore it is enaCted, * That no giſt or feoft- 
ment of tenements or goods be made by ſuch fraud or 
maintenance, and that it any be ſo made, they ſhall be 
holden for none ; and that the ſaid difſeiſees ſhall recover 
againſt the firſt diſſeiſor their lands and damages, without 
having regard to ſuch alienations, -ſo that they commence 
their ſuit within a year after the diſſeiſin.” 


It is farther enafted by 32 Hen. 8. c. 9. © That no 


perſon ſhall bargain, buy or ſell, or by any means obtain 
any pretended rights or titles, or take promiſe, grant or 
covenant to have any right or title to any hereditaments, 
unleſs the ſeller, &c, his-anceſtors, or they from whom 
he claims, have been in poſſeſſion of the ſame, or of the 
reverſion or remainder thereof, or take the rents or pro- 
ſits thereof for one whole year next before the ſaid bar- 
gain and fale, &c. on pain that ſuch ſeller ſhall forfeit 
the whole value of the hereditaments ſo ſold, and the 
buyer or taker, knowing . the ſame, ſhall forfeit the va=- 
lue of the hereditaments ſo. by him bought or taken ; the 
one half of the faid forfeitures to be to the King, the 
other to him who will ſue, whether freehold or copyhold. 
4 Co. 26. a. Co. Lit, 369. bo Mor 655. and there- 
fore the plainti{F in this ation muſt ſhew the value at the 
time of the bargain. Cro. Car. 232. 


But it is provided, That it ſhall be lawful for any per- 
ſon, being in lawful poſſeſſion, by taking of the yearly 
farm-rents, or profits of any hereditaments, to buy or 
get, by any reaſonable means, the pretended right or title 
of any other perſon to the ſame, 

Provided, 'T hat no one ſhall be charged with theſe pe- 
nalties, unleſs he be ſued within one year after the of- 
fence, 6 EM 
| In the conſtruQtion of this ſtatute the following opi- 
nions have been holden. 

That the ſtatute being publick, there is noneed to re- 
cite itin an aCtion brought upon it ; but if you take up- 
on you to recite it, a material miſrecital will be fatal. 


Lit. Rep. 369. Plow. 84. Cre. Car. 233. Dyer 74. 


In an aCtion againſt the buyer of a pretended title, it muſt 
exprelsly appear, that the defendant knew that the ſeller 
had not been a year in poſſeſſion ; but in ſuch an aQion 
by the buyer, the contrary muſt expreſsly appear ; for 
otherwiſe it may be intended that he was particeps crimi- 
nis, 1 Leon. 167. Lit. Rep. 369. | 

It is not ſufficent to ſhew, that the ſeller had not been 
in poſſeſhon a year before, &c. without averring, that he 
had a pretended right 'or title, for that is the point of 
Dyer 74. pl. 19, 20. Plow. 80, 87. Cre. 
Car. 233- eh 

A contraCt for a leaſe for years, unleſs fairly made to 


try a title in ejetment, is within the ſtatute, whether it 
were made off from the land, or upon the land, by a 
perſon in or out of poſſeſſion; and in an action on the 
{tatute for making ſuch a leaſe, there is no need to ſhew 
its commencement or end, becauſe the plaintiff is ſuppo- 
ſed to be a ſtranger to it. Co. Lit. 369. 1 Leon. 166, 
1 And. 76, | i | 


No conveyance by one who has the unconteſted poſ- 
ſeſſhon and abſolute undiſputed property of lands, -as by a 
difleiſor having obtained a releaſe from the diſſeiſee who 
had the true right not conteſted by any other perſon 
whatſoever, or by a mortgagor having redeemed his 
lands, is within the meaning of the ſtatute ; becauſe it no 
way favours of maintenance, and can be prejudicial to 
no one ; neither 1s a leaſe for the uſual rent by one 
who recovers lands by virtue of an ancient title, within 
the meaning of the ſtatute, though he had the abſolute 
property and poſſeſſion of the land ; for the intent of the 
ſtatute was to reſtrain all perſons from transferring any 
diſputed right to ſtrangers. Co. Lit. 369, 


Whoever has a reverſion veſted in him, may lawfully 
take any conveyance which will ſtrengthen his eſtate ; 
but cannot take a covenant from a ſtranger for a convey- 
ance from him, when he ſhall have recovered the land. 


C9. Lit. 569. 


51 For 


2. For more learning en this ſutje@, ſee 15 Vin. Abr, tt, | 
Maintenance. | oY 
Bajozit. The only method of determining, the acts 


of many is by a majority; the major part of members | 


of parliament enact laws, and the majority of elec- 
tors chooſe members of parliament; and the aCt of the 
major part of a corporation, is accounted the act of the 
corporation ; and where the majority is, there by the 
law is the whole. Br. Corporations, pl. 63. See 15 Vin. 
- Abr. page 183, 184. | RW ny 

Maid., A mayor, doth not come from the Lat. major, 
but from an old Engliſh word maier, i. e. poteſlas, Cowell, 
edit. 1727. | 

QI:11nada, A family, guaſe man/ionata. 1d. 1b. 

M-1jon diev, (Fr. ) An hoſpital or alms houſe. 
Meaſon dicu. 

Maiſura, A houſe, manſion or farm 
1727. 

MBajus-jus, Is a writ or proceeding in ſome cuſto- 
mary manors in order to a trial of 'right to land. Cowell, 
edit. 1727. 

Mal, (Pacere,) Signifies to perform or execute; as 
to make his law, is to perform that Jaw which he bath 
formerly bound himſelf to: that is, to clear himſelf 
of an aCticn commenced againſt him by his oath, and 
the oaths of his neighbours. Od. Nat. Brev. fol. 161. 
Kitchin, fol. 192, 8&7 placitum debiti vi tranſgreſſunis vel. 
al quod placitum fucrit inter vicinos, & defendentes nega- 
verint & vadierint legem verſus Vuerentem, ſolebant facere 
legem cum tertia manu, &c. (Ing. de Conſuetud. Maneri 
de Sutton Colfeld a tempore Athelſiani Regis,) 1. e. The de- 
fendants were to bring three perſons to ſwear with them, 
Which law ſeemeth to be borrowed from the Feudijls, who 
call thoſe men that came to ſwear for another in-this 
caſe ſacramentales, Of whom Hotoman faith thus, 7: 
verbis Feudal. ſacramentaless a ſacramento, id eſt, jura- 
mento dicebantur it, qui quanvis ret d: qua ambigebatur, 
zeſles non fuiſſent, tamen ex ejus, cujus res agebatur, anim 
ſententia, in eadem que illi verba jurabant, illius videlicet 
probitate & innocentia confiſt, &c. The formal words 
uſed by him that makes his law are commonly, theſe, 
Hear, (0 ye Fuſtices, that 1 do not owe this ſum of maney 
demand:d, neither in all nar any part thereof in manner and 
ferm declared. ' So help me God, and the contents of this book. 
To make lervices or cuſtom, is nothing elfe but to per- 
form them. Cld Nat. Brev. fol. 14. to make oath 1s to 
take oath. Cowe!!, edit. 1727. | 

RQIair, A male, or port- mail, a 
&c. 1d. ib. | | 

DAalanurinas, A thief or pirate: *Tis mentioned in 
IWaljagham, pag, 388. | 
_ LWBaivecge, (Mons placiti,) A hill where the people 
aſſembled like our aſſizes, which, by the Scots and [r1þh, 
are called Parley- Hills, Du Cange. 


Sce 
. "Cowell, edit. 


bag to carry letters, 


Jalecreditus, One who is ſuſpected, who cannot be 


truſted; ſo in Fleta, lib. 1. cap. 38. par, 21. Recedet 
inde appeliatus omnina quietus, dum tamen a ſus viſneto non 
werit, malecreditus, &c. 

Malediction, (Maledidio) A curſe, which was of old 


uſually annexed to donations of land made to churches | 


and religious houſes St quis autem (quod non o- 
tamius) hanc Weſtram donationem infringere temptaverit, per- 


peſſus fit gelidis glacierum flatibus & malignoarum ſpirituum ; | 
terribiles tor mentorum cruciatus evaſſiſſe non quieſcat, niſi 


prius in riguis penitentig gemitibus, & pura emendatione 
emendaverit, Charta Regis Athelſtani Monaſt, de Wal- 
tune. Anno 933. 


SDalrteaſance, (from the Fr. malfaire, to offend or| 
a tranſgreiſing. Croke's 


tranſgreſs,) A doing of evil, 
Rep. 2. par. fol. 2. 6b. - 
Maleſwon, In the north, ſignifies as much as forſwor 
Brownloe's Rep. 4. Hobart's Rep. 8. 
Maletent, or Waletoite, (Malum vel indebitum te- 


lonium ) In the ſtatute called, The confirmation of the liber- 


vies, &c. 25 Fd. 1. cap. 7. 1s interpreted to be a 
toll of forty ſhillings for every fack of wool. Stow in 
his Annals calls it a maletot, pag. 401, See allo the Sta- 
 gute de tallagin non cancedendo, Auno 35 Ed. 1. Nothing 
trem henceforth ſha!l be taken of ſacks of woo), by co- 


Ns 


MAL 
lour or occaſion of maletot. In France 


extraordinary tax called maleto/?e, firſt exa 
the Fair. | 


they had an 
Qed by Phili 


22alice, Is a formed deſign of doing miſchief to a». 
ther ; it differs from hatred, 2 Int. 42. In murder, 
it 1s malice makes the crime; and if a man having a my 
licious intent to kill another, in the execution ks 
malice kill a perſon not intended, the malice ſhall be ©» ” 
nected to his pergn, and he ſhall be adjudged a murder 1 
Plow. 474. . The words ex malitia precogitata are neceſ. 
ſary to an indictment of murder, &c, See Pomicie, 
Murder. | ; 
CHalignare, Signifies the ſame as to maim any one 
Dui ordinatum occidertt vel malignaverit emendet "Ih 
reetum eff. Leg. Hen. 1. cap. 11. | 
Caly grato, Unwillingly. Libertatem ecclefie quay 
ipſe nunquam auxit, ſed magnifici anteceſſores ſui maio grato 
fuo flabilierunt, i. e, he being unwilling, Mor, Parjſ. 
anno 1245. ; | 55's 
£3alt, Sent from Huntingtonſhire, &c. to London fhall 
be well cleaned, 17 R, 2.c. 4. 

'The quantity to be made in a 
Kent limitted, 33 H. 6. c. 4. 

DireCtions for the true making of malt, 2 & 3 Ed. 6. 
cap. 10. | 
Bailifis and conſtables ma 
cape 10. ſett. 4. 

Making of malt reſtrained, 
9 & 10 I/. 3. caps 22, 

The malt-tax impoſed, 13 77, 3. cap. 5. 12 Am, 

ff. 1.cap. 2, continued annually, 
Meaſure to be according to /inche/ter buſhel, 12 4m, 
ft. 1. 64.26 felt» 7. _ | 

Drawback on exportation, 12 Ann. fl. 1. cap, 2: ſc 23. 

DeduCtion in rent payable in malt, 12 Ann. ff, 1, c, 2, 
fſeft. 25. 33 Geo. 2.c. 7. /eft. 19. 
| Importation of malt prohibited, 12 Ann. ft. 1, c 2, 
ſeft. 26s I - 

Penalty on mixing other corn with malt, 1 Gee. 1. /, 
2. C. 2. ſeft. 13. | . 

Malt not to be wet on the floor, nor acroſpired, 6 Gt, 
I. C. 21. ſed. 1 & 2. repealed 3 Geo. 2.c. 7. /. 13. 

Not to be mixed with unmalted corn tor exportation, 
6 Geo. 1. cap. 21. /. 4. 

Twenty-four hours notice to be given of ' ſhipping 
malt, 6 Geo. 1. c. 21. ſee. 6. 

Penalty on forcing malt in the ciſtern, 6 Geo. 1, c. 21; 


year by any brewer in 


y view malt, 2 & 3 £4, 6, 
39 Eliz. cap, 16. repealed, 


Juſtices at quarter-ſeſſions to amend orders appealed 
from, relating to the duties on malt and leather, 6 Ge. 1. 
C 21: ef. 10. | 

Allowance to proprietors of malt dama 
Sc. 9 Gen. Nec. 3. ff. 35. 

Malt for exportation not to be charged, 12 Ge. 1. 
Cc. 4+ ſet. 48. | Red 

Allowance on exported malt, 12 Ge. 1. c. 4. ef. 59. 
3. Geoe 2. 7. ſeft, 14. Cs 

Penalty of mixing malt of different wettings, 
"1 WA | 

Perpetual duties on malt, &c. 33 Geo. 2. c. 7. 

Regulation for ſecuring the payment of malt duties, 
and to prevent mixtures, 3 Geo. 3 Cc 13s 

SJalt-mulna, A quern or malt mill. The word oc- 
curs in Matt. Paris's Lives of the Ahbats of St. Albans, Oc. _ 

Malt-ihot, AZalt-ſeor, Some payment for making malt. 
Solveret de malt ſhot termino circumcifionts Domint 
20 denarios. Somner of Gavelkind, p. 27. PTY 

Malveilles, (from the French malverillance, malice) 
May perhaps be uſed in our records for miſdemeanors, Or 
malicious praCtices. Cowell, edit. 1727. | 

Malveiſin, (Fr. mauvais voi/in, malus vicinus,) The 
ill neighbour, a warlike engage ſo called, to caſt ſtones, 
Tc. for battery of walls, 1d. 1b. | 

Malveis p2ocuroze, /u Artic. ſuper Chart. cap. 10- 
Are underſtood to be ſuch as uſe to pack juries by nomt- 
nation, or other practice. 2 In/t. fol. 561, ; 

Malum in fe. Our law-books make a diſtinction 
between malum in ſe and malum prohibitum. Vaugh- Rep. 
332. An offence is faid to be malum in fe, or unlawful 
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ged in barges, 


2 Geo, 2, 


— 
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:1 itſelf, when it is either againſt the Jaw of nature, or 
{o far againſt the public good, as to be indiQtable at 
Common Law. 2 Hawk. P. C. 389. * All offences at 
Common Law generally are mala in ſe; but playing at 
unlawtul games, and frequenting of taverns, &c, are only 
mai prohibita, to ſome perſons, and at certain times, and 
not mala in ſee 2 Rol. Abr. 355. 

434, (Ile of, ) trench wines, not exceeding 100 tons 
5n one year, may be imported by ſtrangers, 5 El. cap. 5. 
tft» O. . 

/ Liberty given to import cattle and corn into England, 
15 Cl 23-24 7 F# 24+ 

No \rawback to be allowed for foreign goods exported 
to the ile oft im, 12 Geo. 1. C 258. jet. 2TI. 

No goods but of the prodact of the ifland to be im- 
ort-d trom Man. 12 Geo. 1. c 28, ſet. 22. 

'The Treatury may purchaſe the ifle of Man, 12 Geo. 1: 
c. 28... 25: 

Fo; carrying into execution a contraft made purſuant 
to 12 Geo. I. between the commiſſioners of the Treaſury 
and the [Duke and Ducheſs of Athol!, proprietors of the 
iſle of Man, and their truſtees for the purchaſe of the 
ſaid iſland, 5 G&. 3+ c. 26. 
Bana, An old woman. 
Tilbury, cape 95» 
MBanagium, (from the French menage, a dwelling or 


We read it in Gervaſe of 


inhabiting,) A manſion-houſe, or dwelling-place. —- 


Conceſſi capitale managium meum ' cum pertinentits. — 
- Charta Nich. de Balſham fine dat. managium ejuſdem Hu- 
| gonis cum camps adjacente. Mon. Ang!. 2 tom. pag. 82. 
MDanvote, Signifies a recompence for homiade, or a 
pecuniary compenſation to the lord for the ſlaughter of bis 
vaſſal. Spe.man in his firſt volume, Concil. fol. 622. ſays 
Manbote, ti. Compenſatio Domino perſolvenda pro homine 
ſua occijo, Anglorum lege Regi & archiepiſcops tres marcas 
de humin1hrus eorum proprits, Jed epiſcops ejuſdem comitatus & 
cmjult & dapifero Regis, viginti ſlides, baronibus autem 
 alus decem ſolidrs, &c. Seg Lambard in his Explication of 
Saxon words, verbo &/timatio, and Hoveden in parte peſler. 
Annai. juor. fil. 344. & Bite. | 
SJ nca, Was a ſquare piece of gold, commonly valued 
at thirty pence ; and mancu/a was as much as a mark of 
hilver. Notes upon Canutus's Laws, (i. e. manucuſa, coined 
with the hand.) So in the laws of King Ina, cap. 69. 
E: ejtimatione capi'ts virt, qui vicenis dum Vixeral efli- 
matur ſolidis, ſubtrahantur Jo ſolidi ad compenſandam dz- 
ming morileme 
value, for ſometimes it was valued at fix ſhillings, Leg. 
H. 1. cap. bg? Manca ſex /olidis e/tlimetur : . but the ſhil- 
ling was then but five pence, And the mancuſa was a 
fort of money uſed by the Engliſh- Saxons, equal in value 
to our haif-crown : for Thorn, in his Chronicl:, tells us, 
that Mancuſe eft pondus duorum ſolidarum & ſex denariorum. 
Ani! with him agrees Du Cange, in verbo Wita Piena, 
. where he lays, that twenty mance make fifty ſhillings ; 
for manca and” mancuſa are promiſcuouſly ufed in the old 
books for the ſame money. But Spelman and Somner ſay, 
that mancuſa was equal to our mark. Cowell, edit. 1727. 
 Manchefter, Its collegiate church, how viable, 2 
Geo. 2. c. 20. | | | 
 Wanripie, (anceps,) A caterer, an officer anciently 
m the Temple, now called The Steward. 'This officer 
till remains in colleges'in the univerſities. Cowell. 
$W2namus, Is a writ commanding the execution of 
an act, where otherwiſe juſtice would be obftruQted, or 
the King's charter neglected, iſſuing regularly only in 
calzs relating to the public and the government; and is 
therefore termed a prerogative writ, being grantable only 
where the public juſtice of the nation is concerned. 3 
Bac. Abr. 527, 4 Med. 281. J 
And in this ſenſe and uſe of it, it is ſaid by ſome to 
be of modern date, and to owe its original to Bagg's cafe 
{11 C9. 94.) but others hold it far more ancient, and 
that there are inſtances of ſuch a writ in the reigns of 
£4. 1. and £4. 3. and that it is founded on the words 
in Magna Charia, cap. 29. un Lev. 23. Palms. 51. 
Dyer AIP | 
It is now an eſtabliſhed remedy, and every day made 
ule of, to oblige inferior courts and magiſtrates to do that 


But the manca was not always of that| 
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rapes which, without ſuch writ, they are in duty, and 
y. virtue of their offices, obliged to do; and is a writ of 
right, which the ſuperior court is obliged to iſſue in the 
ordinary form, without impoſing any terms on him who 
demands it z and therefore where a mandamus was granted, 
to oblige a corporation to proceed to the election of a 
capital burgeſs, and being afterwards moved, that a day 
ſhould be fixed for the eleQtion, that all parties might have 
notice ; ſor that otherwiſe the perſon obtaining the man- 
damus might ſteal an eleftion by ſurprize; the court re- 
fuſed to grant the motion, and held, that their power 
was only to command an eleCtion, but not to preſcribe 
the manner of it, which was left to the Jaw, and which 
mult make it good or bad accordingly. 43 Bac. Abr. 528. 
Paſch. 6 Geo. 2. in B, R. The King v. Mayer and Bur 
geſſes of Eveſham. | 

But though it be a writ of right, yet the court ſeldom 
grants it, without giving the party, to whom it is prayed, 
a day to ſhew cauſe againſt it; alſo ſuch matter muſt be 
laid before the court, by which it may appear, that the 
party 1s intitled to it; and therefore on a motion for a 
mandamus, to reſtore the Repiſter of the Blackſmith's 
company, the court refuſed it, becauſe they did not pro- 
duce their charter, or a copy of it, with an affidavit ; for 
this being a private corporation, they held they could not | 
take notice thereof, as they will of a town, &c. without 
ſuch previous informations 3 Bac. Abr. 528. Mich. 
4 Geo. 2. in B. R. | 


1. Where a mandamus lies to reftore or admit a perjon to 
an office, Wa 

2. Where mandamus lies to inferior courts and magiſtrates, 
to oblige them to do juſtice. | 

3. From what court this writ iſſues ; 
refled; and by wham to be returned, 

4« Of inforcing obedience to the writ; compelling a return, 
and what ſhall be deemed a good return. | 

5. Of traverſing the return, taking iſſue thereon, remedy 
for a falſe return, and of awarding a peremptory manda- 
mus. X | | | | 


to whom to be di- 


1. Where a mandamus lies to reſtore or admit a perſon ts 
an office. | | 

\ aux we muſt obſerve, that the caſes in the books. 
on this head are fo unſettled and contradiQtory, that it is 
hardly poſſible to fix on any general rule, whereby to de-. 
termine in what inſtances the court of K. B. having a 
{uperintendency over all inferior courts and magiſtrates, 
will grant a mandamus or not ; for though in general it be 
laid down as a rule, that where a man is refuſed to be 
admitted, or wrongfully turned out of any office or fran- 
chiſe that concerns the public, or -the adminiſtration of 
juſtice, he may be admitted, or reſtored by mandamus; 
yet it being {till a matter of controverfy, what ſhall be 
faid a public office, or ſuch as relates to the admini- 
{tration of juſtice; and as the court of late has rather ex- 
tended than contraQted this remedy, it will be neceſlary, 
for the better apprehending hereof, to inſert the caſes 
themſelves, in which the court has granted or denied a 


mandamus, 11 Co. 93. Bagg's caſe. 1 Sid. 112, Same 
| rule laid down by Glyn Ch. Juſtice. $7 
It is clearly agreed, that the court of King's Bench, 


having a ſeperintendency over all inferior courts and ma- 
giſtrates, may by the plenitude of its power correct, not 
only errors in judicial proceedings, but alſo extrajudicial 
errors and miſdemeanors, tending to the breach of the 
peace, oppreſſion of the ſubjeQ, to the railing of faftion, 
controverſy, debate, or any manner of miſgovernment ; 
ſo thet no ſort of injury, whether public or private, can 
be committed, but what may be reformed and puniſhed _ 
according to the due courſe of law. 11 Co. 98. 4 Inſt, 


I, 
! And on this foundation it has been adjudged, and ads 
mitted in variety of caſes, that if a mayor, alderman, 
member of a corporation, having a franchiſe and freehold 
| therein, be refuſed to be admitted, or being admitted, be 


turned out or disfranchiſed without juſt cauſe, he may 
have 
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have his remedy by writ of mandamus. 11,Co. 94. Bagg's 
caſe. 2 Bulſt. 122, Stile 299, 457+ Raym. 12, 431, 


437. 1 Vent. 302. | [ke | 

' But it muſt appear what the office is ; and therefore a1 
mandamus to ſwear one, who was eleCted to be one of 
the eight men of Aſhburn court, was denied; becauſe it 
was not ſpecially inſerted, what the nature of the office 
was, ſo as the court might be able to determine, whether 
it were ſuch a place for which a mandamus will lie, or not. 
2 1d. 316. - 

A mandamus lies to reſtore a town-clerk, being an 
_ office of a public nature, and ſuch as relates to the ad- 
miniſtration of juſtice ; but if a corporation have a power 
by their charter to have a town-clerky who ſhall con- 
tinue durante beneplacita of the mayor and aldermen ; by 
this they have an arbitrary power of turning him out at 
pleaſure, and need not, to the return of a mandamus, af- 
ſign any reaſonable cauſe ſor their conduCt herein. Ney 
8. Ctile 457. 1 Vent. 57. 1 Sid. 461. 1 Lev. 291. 
Dighton v. Mayor of Stratford upon Avon. | 

So a mandamus lies for a recorder and a clerk of the 
peace; for theſe are offices of a public nature, and re- 

late to the adminiſtration of juſtice. Stzle 452. 
143, 153- 4 Med. 31. VN $0 

It is admitted by ail the books which ſpeak of this 

matter, that a mandamus lies to reftore a ſteward of a 
court leet; but ſome hold, that a mandamus does not lie 
to reſtore a ſteward of a court baron, becauſe but a pri- 
vate office, and ſuch as does not concern the adminiſtra- 
rion of juſtice ; but others hold that it does ; becauſe he 
is judge of that part of the court which concerns copy- 
holds, and is therefore an officer concerned in the admi- 
niſtration of Juſtice. 2 Sid. 112. Raym. 12, 1 61d. 40. 

1 Vent. 153. 4 Mod. 334. Comb. 127. 2 Lev. 18. 
S. P. expreſly by Hale C. }. | 

It hath been adjudged, that a mandamus lies to reſtore 
one to an attorney's place in an inferior court ; becauſe 
he is an officer concerning the public juſtice, and 1s 

compellable to be an attorney for any man ; and has a 
freehold in his place. 1 Lev. 75. 1 Sid. 152. 1 Keb. 549. 

So a mandamus was granted to the mayor of Reading, 
for an attorney of B. R. who was prohibited to practiſe 

in an inferior court. in Reading. 1 Vent, 11. 1 Sid. 410. 

1 4d. 23. 

It hath been adjudged, that a mandamns lies to reſtore 

a ſexton ; though as to this the court at firſt doubted ; be- 
cauſe he was rather a ſervant to the pariſh than an officer, 
or one that had a trechold in his place ; but upon a cer- 
tificate from (the miniſter, and divers of the pariſh, that 
the cuſtom was to chuſe a ſexton, and that he held it for 
his life, and that he hath 24. a year of every houſe within 
the pariſh; they granted a mandamus directed to the 
churchwardens. 1 ent. 143, 153. 2 Lev. 18. 2 Keb. 
802. I1/les caſe. | | 

A mandamus hes to reſtore a churchwarden, being a 
temporal officer, and an office concerning the public ; 
and therefore where to a mandamus to ſwear a church- 
warden, Choſen according to the cuſtom, the archdeacon 
returned, that the perſon preſented was a poor dairy- 

man who had no eſtate, was perſona minus habilis & 1- 
donea for that office ; the court granted a peremptory 
mandamus. 2 Sid. 112. 1 Vent. 143. 3 Mod. 335. 
Cos 417. Carth, 393. 1 Salk. 166. The King v. 

on. 
So a mandamus hath been granted to reſtore a pariſh- 
clerk, choſen according to the cuſtom, being a temporal 
office. Stile 457. 2 Sides 112, 1 Vent. 143. 3 Med, 
335. Ceimb. 105. P | 

So a mandamus was lately granted, to admit one Rotert 
Trott to the office of a pariſh-clerk of Clerkenwell, being 
eleQed by the pariſh ; it being ſhewn that the official had | 
uſually admitted to this office. King v. Deftor Henchman, 
official of the Conſiſtory court of London, | 

So a mandamus lies for a ſchoolmaſter, or the uſher of 
a ſchool, if he be eleCted for life, although he be not a 
ſworn officer ; for this is a temporal office, in which the 
party hath a freehold. 2 Sid. 112. 1 Sid. 40, Stile 


nn 


1 Vent. | 
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A. mandamus lies to admit, reſtore, or diſcharge a cy 
ſtable; for he is a public officer, and one whoſe office 
relates to the adminiſtration of Juſtice. 2 Ro!!, Rep. bh 
i Rell, Abr. 535. 1 Salk, 175+ | dh, 

Mandamus to proceed to cletion where a clauſe lo 
holding over. Stran. 555. | , 

Mandamns may be granted to go to an eleQion, 
there is a mayor de fatto. Stran. 1003, 

Granted to go to eleCtion, notwithilanding a dubious 
eleCtion de fadto. Stran. 1157. 

Granted to eleEt corporation officers, where there were 
wrongful officers in poſleſſion. Strar. 1180, 

Granted percmptory on the reverlal of a judgment fg; 
the defendant. Stran, 697. 

Mandamus for a prebend, 
prebendary. Stran. 159. | 

Lies for a chaplain where there is no viſitor, Strqy, 


though 


Stran. 1082, To admit X 


797. 
| Fo a univerſity, to reſtore to degrees. Stray, 557, 
To reſtore a {choolmaſter. Stran. 58. 
For a pariſh-clerk, ſexton, ſcavenger. Stran, 59, 
To ſwear an ale-taſter. Stran, 608, 
; BY {wear a director of the amicable aſſurance. 
Aland ſor yeoman of the wood wharf. 
32. 
Mandamus to admit a deputy regiſter. Stran, 893, 
A principal may have a mandamus to admit his deputy. 
Stran. 895, | | 
To allow conſtables their expences of carriages for the 
troops. Gran. 42, 93. | 
'To reimburſe a ſurveyor of highways. Stran, 211, 


Stray, 


Stran, 


| 


2. Where mandamus lies to inferior courts and magi/trates 
to oblige them to ds juſtice. | . 

The court of King's Bench, having a ſuperintendency 
over all inferior courts and magiſtrates, wil oblige them 
to execute that juſtice which the party is intitled to, and 
which they are enjoined by law to do; and of this there 
are multitude of inſtances; as where the ordinary re- 
fuſes to grant the probate of a will to. an executor, or to 
grant adminiſtration to the next of kin, he may be com- 
pelled thereto by mandamus ; for theſe being things en- 
| Joined by ſtatute, the temporal courts will take care that 
due obedience be paid to them." Szil. 7, 8, 1 Lev. 186, 
1 S$i4, 293. Comb, 158, 450. | 

But a mandamus will not lie to oblige the ordinary to 
grant adminiſtration durante minori tate of an infant to 
the next of kin, this being a matter out of the ſtatutes, 
and therefore diſcretionary in the ordinary to whom to 
grant it; and if in ſuch caſe he grants it to an improper 
perſon, or inſiſts upon unreaſonable ſecurity, the redreſs 
muſt be by appeal; or, if in the Jaſt inſtance there be 
any remedy at Common Law, it mult be by prohibition, 
Hill. 4 Geo. 2. Smith's caſe in B. R. | 

So if the teſtator makes 7. $8. his reſiduary legatee, 
who by the eccleſiaſtical law is intitled to adminiſtration 
' upon the executors renunciation ; yet if the Spiritual court 
refuſe to admit him thereto, they cannot be compelled 
by mandamus ; for this is a matter purely of eccleſiaitical 
conuzance, and out of the ſtatutes; and therefore the 
party's redreſs muſt be by appeal. Adich. 7 Geo. 2. in 
B. R. King v. Betteſworth, | 

If by the cuſtom of a corporation, &c. a perſon ſerv- 
ing an apprenticeſhip there, is at the end of his term 
intitled to his freedom, and the mayor, &:. refuſe to 
admit him thereto, they may be compelled by mandamus; 
for this is an aCt of public juſtice, which the ſuperior 
court will ſee executed. 1 Lev, g1. 1 Sid, 107. 5 
Med. 402. 6 Med. 227, 260. Carth. 448. 

So it hath been held, that a mandemus lies to the Juf- 
tices of the peace, to oblige them to admit a perſon to 
take the oath of allegiance, and to ſubſcribe according 
to the aCt of toleration, in order to quality him to teact 
a diſſenting congregation 3 and herein it is ſaid, that 
the party ought to ſuggeſt whatever is neceffary to intitle 
him to be admitted; and if that be nct done, or if it be 


-'.45 To Comb, I44. 
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done, and the faCt be falſe, that will be a goed matter t0 
| | | Icturl 


| return. 6 Med. 310. Peat's caſe, and wide 2. Salk. 572. 
6 Mod. 229- 
wardens and overſeers of the poor, to oblige them to 


| for the relief of the poor. Comb. 422, 448. 
_ Taltice of the peace to fign a poor-rate. 5 12d. 


Go a mandamus lies to the Juſtices of the Nei church- 


Mg mandamus's have been granted to oblige Juſtices of 
the peace to diſcharge priſoners, purſuant to aCt of par- 
Jiament made for the relief of inſolvent debtors. 2 
Shrw. 74. Comb. 203. Vide 6 Med. g7, 98. 7 

$9 where by the ſtatutes 13 & 22 Car, 2. for ereQting 
Newgate market, power 1s given to the mayor and alder- 
men of London to impanel a jury, who ſhall aſſeſs and 
adjudge what fatisfation and recompence ſhall be given 
to the owners of the grounds z and that the verdict of 
ſuch jury, on that behalf to be taken, and the judgment 
of the ſaid mayor and court of aldermen thereupon, and 
the py ment of the money ſo awarded or adjudged, &c. 
(hall be binding and conclufive to and againſt the 
owners, &c. and there being 15000 feet of the grounds 
Wo v, $. taken away for this purpoſe, for which a jury 
being impanelled, aſſeſſed and awarded two ſhillings a 
ſoot; but the mayor and court of aldermen refuſing to 
ive ſentence or judgment thereupon, a mandamus was 
:warded to compel them to it. 1 Yent, 187. Raym. 214. 
Mmbur/{'s caſe. | 
A this general juriſdiction and ſuperintendency of 
the King's Bench over all inferior courts to reſtrain them 
within their bounds, and to compel them to execute 


their juriſdiftion, whether ſuch juriſdiftion ariſes from 


odern charter, ſubſiſts by cuſtom, or 15 created by 
wy of parliament, yet being in ſubſidiam juſlicie, has 


of late been exerciſed in variety of inſtances; as a man-- 


damus granted to the quarter-ſeſſions to give judgment for 
abating a nuiſance. _ | 
| " mandamus was granted to the court of Sand- 


wich, to give judgment in an aſſault and battery, Mdich,. 
| - 


0. I. | 
3h a mandamus was granted to the ſheriff's court in 
Lindin, to give final judgment upon a writ of inquiry. 
Mich. 5 Geo. 1. Baily v. Brown. * | 
| So a mandamus was granted - to the bailiff of Andover, 
to give Judgment in a cauſe there depending ; but the 
court in this caſe required an afhdavit of their refuſal, or 
elſe it ſhould be preſumed that the court would do right. 
Trin, 2. (320, 2. | 

So a mandamus was granted to the corporation of Z1- 
verpool, to hold an aſſembly for doing the public buſi- 
nels, which was making leales. Aich, 8 Geo. 1. 


But though theſe kind of writs are daily awarded to 


judges of courts to give judgment, or to proceed in the 
execution of their authority, yet are they never granted 
to aid a juriſdiction, but only to enforce the EXECution 
of it; nor are they ever granted where there is another 
proper remedy, and therefore will not lie to an officer of 
an inferior court, as to a ſerjeant at mace, an apparitor, 
| Se, tocompel them to execute their duty ; for theſe are 
ſervants to their reſpeCtive courts, and puniſhable by the 
judges of them ; and for the ſuperior court to interpoſe 
in obliging ſuch inferior officers, would be to uſurp the 
authority of the court, which has a proper juriſdiction 
over its own officers, and which alone is an[werable to 
the ſuperior court for'the execution of ſuch authority ; 
and therefore where a mandamus ifſued to the vice-maſter 
of Trinity college, Cambridge, commanding him to exe- 
cute a ſentence of deprivation, pronounced by the biſhop 
of Ely, as viſitor of the college, againſt Dr. Bently, the 
maſter of that college; and it appearing on the face of 
the writ, and by the return, that the biſhop himſelf or 
the King were viſitors, the court held, that no mandamus 
would lie ; for taking the biſhop to be general viſitor, as 
the writ ſuppoſes, he is the proper perſon to carry his 
own ſentence into execution, having power tam zn capite 
quam in membris; and if the vice-maſter refuſes obedience 


to his mandate, he may pronounce ſentence of depriva-. 


tion againſt him, and he will be immediately ouſted by 
the judgment; or taking the crown to be viſitor, the 


vice-maſter may be punithed by commitlioners appointed | 


Vol, Il. NY 104, 
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by the crown; one of which ways the court held to 
be the proper one to compel the. vice-maſter to do his 
duty. Fill. 9 Geo. 2. in B. R, The King v. Dr. Walker. 

A mandamus lies to deliver up the enſigns of an of- 
fice, or the papers or records of a publick nature to a 


other enfigns of mayoralty to the ſucceeding mayor ; 
loa mandamus to a town-clerk, to deliver ſeveral books 
which belonged to the corporation. 1 Sid. 31. 5 Med. 
314. Comb. 102. 

A. mandamus lies to oblige corporations to chooſe pro- 
per officers, which if they negleCed to do, this by the 
Common Law, was a forfeiture of their charter ; and 
though by the Common Law, upon the death of a mayar 
within his year which was the aC&t of God, and an ordinary 
contingency, the court of King's Bench was authorized 
to grant a mandamus immediately to fill up the vacency z 
yet upon an omiſſion to elect at the charter-day, or upon 
the removal of an officer unduly choſen, there was no. 
power to compel an election before the day came round 
again to ſupply thoſe defe&ts. See Torporation, 

Mandamus to a judge in nature of a procedends. Stran. 
I13. | 
caſe. Stran. 530. 

Granted to commit adminiſtration generally. Stran. 

2. | 
_—_ take ſecurity on articles of the peace. Stran, 835. 

Mandamus to the clerk of a company to deliver books. 
Stran.-879. KO | 
To produce the books at the next aſſemby. Strar. 
$5 dh 
way" OI to attend a court leet. Stran. 1207. 

No mandamus lies for aleEurer. S$tran. 1192. 
| Lies not to ſwear in one who has had judgment on an 


| information againſt him for an uſurpation. Stran, 625. 


To call a veſtry for the eleQtion of churchwardens, re- 
fuſed. Stran, 686. 


Mandamus lies not to grant a licence to keep an ale- 
houſe. Stran. 881. go . 
Lies not for an adminiſtrator durante mineri etate. 
Stran. 892. | TE, ; | 
No peremptory mandamus pending error on ation for 
falſe return; Stran. 983. | | 
Refuſed to make a rate to reimburſe the expence of 
cefending an indiftment. Stran. 63. | 
No mandamus lies to inſert particular perſons in a 


Poor's rate. Stran. 1259. 


3- From what court this writ iſſues; to whom ta be di- 
refted ; and by whom to be returned. es 

This general juriſdiction and ſuperintendency is now 
only exerciſed by the court of King's Bench, as the ſu- 
preme court, of reſtraining and keeping all inferior courts 
and magiſtrates within their proper bounds, and obliging 
them to execute that juſtice with which they are inveſted. 
3 Bac. Abr. 540. FT 

And though a mandamus may iſſue out of Chancery, 
yet on a motion to the Lord Keeper, to grant a manda- 
tory writ to the Chief Juſtice of the King's Bench, to 
command him to fign a bill of exceptions, and a prece- 
dent produced, where in a like caſe ſuch a writ had ifſue& 
out of Chancery to the judge of the ſheriffs court in 
London ; the Lord Keeper denied the motion, for that the 
precedent produced was to an inferior court, and he 
would not preſume but the Chief Juſtice of England 
would do what ſhould be juſt in the caſe. 1 Fern, 175: 

But though the court of King's Bench be intruſted 
with this juriſdiction of iſſuing out of mandamuſes, yet 
are they not obliged to do ſo in all caſes wherein it may 
ſeem proper, but herein may exerciſe a diſcretionary 


where the end of it is merely to try a private right; 
where the granting it would be attended with manifeſt 


11 Geo. 1. for obliging corporations to ele& officers, it 
bath been held, that this court hath a diſcretionary 
power of refuſing a writ for that purpoſe, but may fir(t 


receive information about the eleCtion, and, if diffatif- | 


ſucceſſor; as a mandamus to deliver the mace, and - 


To juſtices of peace to give judgment in an exciſe 


power, as well in refuſing as granting ſuch writ ; as 


hardſhips and difficulties, &'. fo even ſince the ſtatute | 


os en ey way Lo Fi 
C 4 
- *, 


more fully the juſtneſs of granting or refuſing it, and on 
ſuch return either eſtabliſh or quaſh the writ. 1 $4. 


majority, but will receive it, and leave the parties to 
ps the mayor for the miſdemeanor, if he be guilty; 


\ return the fiiſt writ; and in caſe of diſobedience grant 
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fied about the right, may ſend the parties to gf Pa in an 
information. | Hill. $ Ge:. 2. The King v. Mayer and 
Burgpſes of Tintagel in Cornwal. : | 
Allo in a doubtful caſe, the court of King's Bench 
may award a mandamus to be conſidered of farther on 
the return, which may give more light, and diſcover 


169. 1 Lev. 23%, 2 Lev. 14. 2 Show. 74. Carth. 
ibg. Ca. Law Eg. 49. | 

The writ is to be direfted to him, who by law is oblig- 
ed to execute it, or to do the thing thereby required ; 
and therefore where a mandamus was granted to the 
mayor, &c. of Norwich, it was moved, that the ſenſe 
of the mayor 4iffered from the majority of the corpora- 
tion, and that he would execute the writ z whereas the 
corporation were for returning an excuſe, &:. and they 
prayed, that the mayor might be ordered to deliver the 
writ to the reſt of the corporation. Szd non ailicatur , 
for he is the head and principal, and take your courſe 
againſt him. 2 Salk. 432, 701. 

If a mandamus be direfted to the two bailiffs of a 
town. to ſwear in other bailiffs, and they object, that 
baving ſworn in others, and being now no longer ballitts, 
and that the writ not being directed to them in their 
natural capacities, they are not obliged to pay any obe- 
dience thereto; the court notwithilanding obliged 'them 
to return the writ; for if the perſon ſworn in by them 
had no right to be choſen, they {till continue bailiffs, 
and ought to obey the King's writ. 6 Med. 133. The 
King v. the Town of Clitheroe, | 

But where a mandamus was directed to the church- 
wardens of I. to reſtore A. to the office of ſexton, and 
ſerved upon the late church-wardens, aſter their office was 
expired; and a rule being made to ſhew cauſe why an 
attachment ſhould not go, for not obeying the manda: 
mus; and the whole matter being diſcloſed by aftidavir, 
the court allowed as a good reaſon for their not returning 
the writ, that they at the time of the writ delivered to 
them were not church-wardens. Train. 5 Gee. 2, in B, KR. 
The King v. Churchwardens of Wrexham. | 


| 


A mandamus to the mayor, aldermen and capital bur- | 


geſſes of D. viz, Whereas A. and B. &c. removed the 
party complaining from his office of burgeſs, command- 
ing them to command A. and B. to reſtore him, was 
_quaſhed, for that it is abſurd, that the writ ſhould be di- 
rected to one perſon to command another. 2 Salk, 436. 
The Dueen v. the Mayor, &c. of Derby. | 

The writ is to be returned by him to whom it 1s di- 
refed ; and if any other return it in his name, without 
his privity and conſent, an aCtion on the caſe lies againſt 
him; alſo it is ſuch an offence, for which the court will 
grant an attachment. Sin. 368, Carth. 500. Comb. 
422. 2 Sh:w. 505, | 

If a mandamus be direted to the mayor, &c. and the 
mayor, who is the moſt principa' and proper perſon, re- 
turns and brings in the writ; the court upon afhdavits 
will not examine, whether there was the ſenſe of the 


| but a peremptory mandamus will be granted, if the re- 
turn be falſified. Carth. 500. The King ver. Mayor, 
&c. of Abingdon. 2 Salk. 431. S. C. and leave given 
by the court to file an information againſt the mayor, 


4. Of inforcing obedience to the writ, compelling a return, 
and what ſhall be deemed a good return. | 
| On every mandamus there regularly iſſues an alzas and 
 pluries, to oblige the party to return the writ ; but the 
court of King's Bench may make a peremptory rule to 


an attachment ; alſo by the ſtatutes 9 Ann. and 11 Geo, 1, 
Perſons, who are by law required to make returns to 
mandamuſes, in ſuch caſes as are within the ſtatutes, muſt 
make their return to the firſt writ of mandamus. 2 Salk, 
429) 434. 6 Med. 25. Skin, 60g. : 

f an attachment iſſues for not returning a mandamus, 
and the ſheriff, who is to ſerve the proceſs, takes bail 
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tachment will be granted againſt him; for th ps 
like attachments in Cheer, for want of a we * 
which are only as, attachments of proceſs, but are OS 
on contempt in nature of executions, and ſo not bailabl, 
by the ſheriff, Mich. g Geo. 2. The King v. Boſkery;j} . 
ſheriff of Shropſhire. | M 
| It a mandamus is awarded for eleCting an officer, anq 
there is an equality of votes, ſo that the eleQors Gs 
agree ; It 1s ſaid, that they ſhall be all brought up as in 
contempt, and laid by the heels till they do agree, 6 
1d. 152. | 
As every mandamus iſſues upon a ſuppoſal of ſome 
breach and diſobedience of the law, or negleCt of (he 
party's duty to whom it is direCted, the return there 
muſt be certain to every reſpeCt ; and therefore it is ſai 
not to be ſufficient to offer ſuch matter as the party may 
\ y 

talſify in an action, but alſo ſuch matter muſt be allezeg 
chat the court may be able to judge of it, and determing 
whether the guy Fo conduct be agreeable to law or no: 
1 Salk, 4.32. 1 ent. 111. t 
Therefore, if to a mandamus to the Lord Preſident ang 
Counſel of the Marches, to admit a perſon to the exerciſe 
of the office of deputy ſecretary, the return is, that 
fuit tempore receptionis brevis deputatus conſiitutus; this 
is naught ; for if he were made his deputy before, the 
return was true; unleſs he made him his deputy at the 
very inſtant of the receipt of the writ. 1 Pert. 116, 
The King v. Clapham. | | 
To a mandanus to admit a perſon alderman, the party 
may return, that he was qualified, or that he was 
not eletted ; alſo ſeveral cauſes way be returned, but they 
muſt be conſiſtent; and therefore if the return admits x 
good election, and afterward avoid it by matter repug- 
nant, this is naught. 2 Salk. 436. The Queen ve Mayir, 
&c, of Norwich. | 
A mandamus to ſwear one into the place of town- 
clerk; the return was, that upon the eleCtion B, had 1$ 
voices, and the party who ſued the mandamus but 27; 
and that they ſwore in Þ. and it was held a bad return, 
being argumentative, when it ſhould be expreſs and di- 
rect, that he was not choſe. 6 fd. 2309. 
A mandamus was granted to reſtore the recorder of 
Barnſiable, direCted to the mayor of the corporation ; and 
he returned, guod non conſtat nobis, that he was ever elected; 
jand the return adjudged inſufficient, and the reſtitution 
awarded. Raym. 153. | 
go where to a mandamus, to reſtore a town-clerk, it 
was returned, that he nunguam debito modo admi/ſus ; and 
it was held a bad return, being a negative pregnant, and 
involving matter of law, when the plain fa&t only ſhould 
be returned, ſo as to enable the court to judge upon 1t, 
and the party to bring his aCtion, in. cafe it were falle. 
I Sid, 209. 1 Keb. 655, 710, 733. 

But if the mandamus ſuggeſt, that he was debite eleftus, 
a return, quod non fuit debite eleflus is good, becaule It 
anſwers the ſuggeſtion in the writ. Carth, 170. Lane 
bert's caſe. 2 Salk. 433. 5 Med. 11.58. P, 


5. Of traverſing the return, taking iſſue thereon, remedy 
for a falje return, and of awarding a perempiory mat- 
damus. RE io Teh | | 

The party to the return of a mandamus could not tri- 
verſe nor interplead, which is one reaſon why the utmolt 
certainty was required in ſuch return. 1 Vent. 111. 2 
Salk. 4.32. : | - by 

But now by the ſtat. 9 Ann. cap. 20. reciting that 
divers perſons had illegally intruded themſelves into, and 
taken upon them to execute the office of mayors, bailitts, 
port-reeves, and other oihces within cities, towns cor- 
porate, boroughs and places; and the great difficulty of 
determining, where the office was annual, tbe right to 
the ſame, within the compaſs of the year, or where it 
was not annual, the difficulty of determining the rig"t, 
before the perſons had done divers aCts prejudicial to the 
peace and order of ſuch city, &c. and reciting the great 
difficulty perſons illegally turned out, or refuſed to 9? 
admitted, lay under, and the dilatorineſs and expence 
tending the proceedings on writs of mandamus ; it 18 theres 


thereupon, this is ſuch a miſdemeanor, for which an at- 


fore enaCted, That as often as, in any of the cales #107e- 


. 


renee) 


M A N 


ſaid, any writ of mandamus ſhall ifſue out of the King's 


Bench, the courts of ſeſſions of counties palatine, or out | 


of any of the courts of the grand feſſons in ales, and 


2 fol/to and for the perſon or perſons, ſving or proſe- 


euting ſuch writs of mandamus, to plead to or traverſe all 
or any the material faQs 'contained within the faid re- 
turn; to which the perſon or perſons making ſuch return 
ſhall reply, take ifJue or demur; and.{uch farther pro- 
ceediags, and in ſuch manner thall be had therein, for the 
determination thereof, as might have been had if the 
perſon or perſons, ſuing fuch writ, had brought his or 
their action on the caſe for a falſe return z and if any 
iſe ſhall be joined on ſuch proceedings, the perſon or 
erfons ſuing ſuch writ, ſhall and may try the ſame in 
ſuch place, 28 an iſſue joined in ſuch attion on the caſe 
Mould or might have been tried ; and in caſe a verdiQ 
hall be found tor the perſon or perſons ſuing ſuch writ, 
or judgment given for him or them on demurrer, or by 
ail dicit, or for want of a replication or other pleading, 
he or they ſhall recover his and their damages and coſts, 
in ſuch manner as he or they might have done in ſuch 


ſhall be made thefeunto, it ſhall and may be 


aCtion on the caſe as aforeſaid.; ſuch coſts and damages 


to be levied by ctapias 2d ſatisfactendum, fieri facias, or 
zlizit, and a peremptory writ of mandamus ſhall be granted 
without delay, for him or them for whom judgment 
(hall be given, as might have been, if ſuch return had 
been adjudged inſufficient; and in caſe judgment ſhall 
be given for the perion or perſons making ſuch return 
to ſuch writ, he or they ſhall recover his or their coſts 
of ſvit, to be levied in manner aforeſaid, | 

It is clearly agreed, that for a falſe return to a man- 
damus an aftion on the caſe les; as if upon a mandamus 
to reſtore T. S$. to his p'ace of burgeſs of P. the mayor, 
&:, return a good cauſe, the matter of which is falſe, 
an aCtion lies for the falſe return. 11 Co. 99. Bagg's 
caſe. | 

Aiſo it hath been adjudged, that where the return 1s 
made by ſeveral perſons, the action may be either joint 
again{t all or ſeveral, being founded on a tort or injury ; 
as if made by the mayor and aldermen, the aCtion may 
be brought againſt the mayor only ; and if upon evidence 
it appears, that he voted againſt the return, but was 
over-ruled by the majority, the plaintiff will be nonſuited, 
Carth. 171, 172. Sir Peter Rich v, Pilkington, Lord Mayor 
of London, 6 Mod. 152. 5. P. 

Alſo if the matter concerns public government, and 
no particular perſon 1s fo far intereſted, as, to maintain 
an action, the court will grant an information againſt the 
particular perſons that made the return. 2 Salk. 374- 

if the return be inſufficient, or falſified in an aCtion 
on the caſe, the court regularly grants a peremptory man- 
_ damus, either to admit, reſtore or diſcharge, &c. the 
party, as the caſe requires. 11 Co. 99 RI 

But the action which falſifies the return, is to be 
brovght in that court out of which the mandamus iflued ; 
and therefore where in an aCtion on the caſe in C. B. for 
a falſe return to a' mandamus, judgment was given for the 
plaintiff on demurrer ; yet the court of B. R. refuſed a 
peremptory mandamus ; becauſe every mandamus recites 
the fat prout nobis con/iat per recordum, which cannot be 
laid in this cafe, as the court cannot take notice of the 
records of the Common Pleas. 2 Salk. 428, Skin. 670. 
d.C. Por more learning on this ſubjet, ſee 3 Bac. Abr. 
and 15 Vin, Abr. tt. Mandamus. | E 

Yandamus, Was alſo a writ that lay after the year 
and a day, where in the mean time the writ called Diem 
clauſit extremum had not been ſent out to the eſcheator, 
commanding him to inquire of what lands holden by 
knight-ſervice the tenant died ſciſed, &'c. See F. N. B. 
561. Dyer 209. pl. 19. 248. pl. 81. Lamb. 36. 

Wandamus, Was alſo a writ or charge to the ſheriff, 
to take into the King's hands all the lands and tenements 
of the King's widow, that, againſt her oath formerly 
given, marrieth without the King's conſent. Reg. fol. 
295, dee D1LLW, | 

<andatary, (Mandetarius,) He to whom a charge or 


commandment is given, Allo he that obtains a benefice 
dy mandamns, 


5 


| always bad in his left hand. 
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Mandate, { Mandatum,) Is a commandment. judicial 

of the King, or his Juſtices, to have any thing done for 

diſpatch of juſtice, whereof there is great variety in: the 


table of the Regi/ler Judicial, verbo Mandatum. We 
read of the biſhop's mandates to the ſheriffs, 31 Fiz. c, 9. 


Cowell, edit. $727. Trak 
urſday, the day 


Wandati-dies, Mandie or Maundy 
before Good-Friday, when they commemorate and prac-- 
tiſe the commands of our Saviour, in waſhing the feet of 
the poor, &c. as our Kings of England have long prac- 
tiſed the good old cuſtom on that day of waſhing the 
keet of the poor men, in number equal to the years of 
_ reign, and giving them ſhoes, ſtockings and money. 

«.. 10, 

Mandato-paneg, Loaves or bread given to the poor 
upon Maundy Thurſday. 14. i. PE ; mw 

Sanentes, Was anciently uſed for tenertes, or tenants. 
Concil. Synodal. apud Cloverſho. Anno 822. qui in ſolo alieno 
manent ; and it was not lawful for them or their children 
to depart without leave of the lord. | | 

 EDangonare, To buy in the market. $5 wenient ad 
mercatum qui mangonant in.caſes & butiro, Leg. Athel- 
red, apud Brompton, cap. 24. ns 

Mangoneilus, A warlike inſtrument made to caſt 
{mall ſtones againſt the walls of a caſtle. Cowell, ed. 1727. 

Manipulus, Was -an Rs? 3 abt which the prieſt 

a. ts | 

Manner, (from the Fr. manier, or mainer, i. e, manu- 
traftare,) 'To be taken with the manner, is where a 
thief having ſtolen any thing, is taken with the ſame 
about him, as it were in his hands; which is called 


flagrante delifto, $. P. C. 179. Such a criminal is not 


bailable by law ; and anciently, if one guilty of felony 
or larceny had been freſhly purſued, and taken with the 
manner, and the goods ſo found upon him had been 
brought into court with him, he might be tried imme- 
diately, without any appeal or indictment; and this is ſaid 
to have been the proper method of proceeding in ſuch 
manors which had the franchiſe of infangthefe. #. P. C. 
204- S, Po G..238, 2 Hawk, P, C. 211: -- 

Wanning, /Manopera,) A day's work of a man; in 
ſome ancient deeds there is a reſerve of ſo much rent, 
and ſo many mannings. Cowell, edit. 1727. 

MWannire, Is where one is cited to appear in court, 
and ſtand to the judgment there, It differs from bannire : 
for though both ſignify a citation, yet one is a citation 
by the adverſary, and the other by the judge. Leg, H, 1. 
cap. 10. Du Cange. | | | 

Wannvopus, ( Manopera,) Goods taken in the hands 
of an apprehended thief, Cowell, edit. 1727, 

Mannus, A horſe, a pad or. ſaddle horſe. In the 
laws of Alfred, we find man-theof, for a horſle-ſtealer. 
Cowell, edit. 1727+ | | 

Manoz, ( Manerium,) Seems to be derived of the Fr, 
manaur, © habitatio, or rather from manen4s, of abidin 
there,* becauſe the lord did uſually refide there. £2 feo- 
dum nobile partim vaſſalis (quos tenentes vocamus) ob certa 
ſervitia conceſſum ; partim Domino in uſum familie ſue, 
cum juriſdifione in vaſſallos, ob conceſſa predia reſervatum. 
Due vaſſallis, conceduntur, terras dicimus tenementales, 
7ue domino reſeruantur dominicales. Totum vero feodum 
dominium appellatur, olim baronia ; unde curia que huic 
preeft juriſdiftiont . hodie curia baronis nomen retinet, 
Skene de verb. figmf. ſaith, it is called manerium quaſi 
manurium, becauſe it is laboured by handy-work : it is a 
noble ſort of fee granted partly to tenants for certain ſer- 
vices to be performed, and partly reſerved to the uſe of 
his family, with juriſdiction over hig tenants for their 
farms. That which was granted out to tenants, we call 
tenementales ; thoſe reſerved to the lord, were dominicales : 
the whole fee was termed a lordſhip, of old a barony ; 
from whence the court, this is always an appendant to 
the manor, is called The court baron. Touching the ori- 
ginal of the manors, it ſeems that in the yr I there 
was a Circuit of ground granted by the King to ſome 
baron or man of worth, for him and his heirs to dwell 
upon, and to exerciſe ſome juriſdiftion more or leſs 


within. that compals, as he thought. good to grant, per- 
| forming 
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forming ſuch ſervicces, and paying ſuch yearly rent for 


the ſame, as he by his grant required ; and that after- 
. wards this great man parcelled his Jand to other meaner 
- men, enjoining them ſuch ſervices and rents as he thought 
good, and fo as he became tenant to the King, the interiors 
became tenants to him. See Pertin's Reſervations 079. 
and Horne's Mirror of Juſtice, lib. 1. cap. De Roy Alfred, 
and PFulbech, fel. 18. And according to this our cuſtom, 
all lands” holden in fee throughout Pranceare divided into 
fieffs and arrieri fieffs, whereof the former are ſuch as 
are immediately granted by the King the ſecond, ſuch 
as the King's feudatories do again grant to others, Gre- 
gorii Syntagm. lib. 6. cap. 5. num. Jo In theſe days a 
manor rather ſignifieth the juriſdiction and royalty incor- 
poreal, than the land or ſite» Fora man may have a 
manor in groſs, (as the law termeth it) that is, the right 
and intereſt of a court-baron, with the perquilites there 
unto belonging, and another or others have every foot of 
the land. MXitchen, fel. 4. Broke, hoc titulo per totum. 
Brafen, lib. 4, cap. 31. num. 2. divideth manerivm into 
capitale & non capitale. See Fett. A manor may be 
compounded cf divers things, as of a houſe, arable land, 
paſture, meadow, wood, rent, advowſon, court-baron, 
and ſuch like ; and this ought to be by long continuance 
of time, beyond the memory of mn ; for at this day a 
manor cannot be made, becauſe a court-baron cannot now 
be made, and a manor cannot be without a court-baron, 
and ſuitors-or freeholders, two at the leaſt ; for if all the 
freeholds, except one, eſcheat to the lord, or if he pur- 
chaſe all, except one, there his maror is gone cauſa qua 
ſupra, although in common ſpeech it may be ſo called. 
Cowcll, edit, 1727. See Copylyoid, and 15 Fin, Abr. 
tit. Manor, © | | 

WBanir, (Manſus, vel manſa), An habitation or farm : 
alſo an hide of land; and the poſſeſfors of ſuch were 
called manentes, Spelman. | 
 BPBan'er. A baſtard. Cowell, edit. 1727. 

Qzanſion, ( Man/io, a manendo,) According to the de- 
finition of Bragton, lib, 5. cap. 28. num. 1. Is a dwel- 
ling conſiſting of one or moce houſes. It is moſt com- 
monly taken for the lord's chief dwelling-houſe, within 
his fee, otherwiſe called the capital meſſuage, or chief ma- 
nor-place. Bra&on, lib. 2. cap. 26. Manſion, amongſt 
the ancient Remans, was a place appointed for the lodg- 
ing of the Prince, or ſoldiers in their journey; and in 
this ſenſe we read primem manſionem, &c. Itis probable, 
that this word man/ton doth in ſome conſtruCtion ſignify 
ſo much land as Bede calleth familiam in his Eccle/taſtical 
Hiſlory, For Lambard, in his Explication of Saxon 
I/-ords, verb. Hida terre ſaith, that that which he cal- 
leth familiam, others fince called manentem vel man- 
ſum. Manſus & manſum, you may read in the Feud:/ts, 
and in Skene de verbor. Significat. verbo Manſus. vee 
Skhene, werbo Manſus. 'The Latin word manſia, in the 
charter granted by King Kenulphus to Ruchin, Abbot of 
Abingdon, and mentioned by Sir Edward Coke in his Re- 
port De Fure Regis Ecice/ta/tico, ſeems to Hgnify-a cer- 
tain quantity of land. Hida vel manjia. Mat. Weltm. 


in anno 857. And in a charter of Edward Conf. it is] 


written manja, Vide Hitt. of Paul's, fol. 189. Bracion, 
lib. 5. tract. 5. pare 1. Manſio eſe poterit conflrutta ex 
pluribus domibus vel una, que erit habitatio una & ſola ſine 
wvicino, etiam & i alia manſio fit vicinata non erit wlla, 
quia villa eft ex pluribus manſionibus vicinata & collata ex 
pluribus vicinis. Fleta, lib, 6. cap. 51. Sometimes man- 
fio ſignifies a family, as, Terram 50 manſionum, &c. 
concilium Cloveſhoe, anno 800. But that which in ancient 
Latin authors was called hida, was aſterwards called man- 
fio, 1. e. as much land as one plough could till in a year. 
Cowell, edit. 1727. 

Manſlaughter, ( Homicidium) Is the unlawful killing 
of a man, without a prepenſed malice. As when two 
that formerly meant no harm one to another meet toge- 
ther, and upon ſome ſudden occaſion falling out, the one 
killeth the other, Jl. part. 2. Symbel. tit. Indiftments, 
ef. 44. It differeth from murder, becauſe it is not done 
with foregoing malice : and from chancemedicy, becauſe 

it hath a preſent intent to kill, And this is felony, but 
admitted to the benefit of clergy for the firft time. 
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Slaundf, þl. cor, lib. 1. cap. 9. and Brat#lmn, cas, 


pg. yet 


it is confounded with murder in the ſtatute, Auno 2g Eq 


3. Wn hs vee Yomicide., 

22anſum capitale, 'The chief man/e | | 
or court of the Lord. Cowell, edit. rd mpnor-houſe, 

Nzanſura and Maſura, Are uſed in Domeſis | 
other ancient records, for Manſunes vel habitacuig y fg 
_ Co, edit. 1727. Miele. 

anjus, Iden's Hi 
Fog yy S, Anciently a farm. Selden's Fift, of Tithes, 

Wanſas pzesbyteri, The manſe or houſe of ref; 
of the pariſh prieſt ; the parſonage or Vicarage 
Paroch. Antigqg. þ. 431+ 

<{anualia beneficia, The daily diſtributions, or 5, 
tions of meat and drink allotted to the canons arg Lo 
members of cathedral churches for their preſent Cubſih. 
ence. Cowell, edit. 1727. RES ; 

£Hanualis ovedientic, Sworn obedience, or ſubmj 
upon oath. Cowell, edit.” 1727. 

£Janucaptio, Is a writ that lies for a man who bein 
taken upon ſuſpicion of felony, aud offering ſufficient baj 
for his appearance, cannot be admitted thereto by the ſhe. 
riff, or other having power to Jet to mainpriſe. F, N 
B. fel. 249. Sce Prinpriſe. How diverſly it is uſed, 
ſce the Reg. Origin. in the table, and Pryn's Animaguy. 
frens, fol. 268. 

Lizanurl, ( Manuelis,) Any thing whereof preſent pro- 
fit may be made, or that is employed or uſed by the 
hand, Staundf. Prerog. fol. 54. As athing in the ma- 
nuel occupation of one, that is actually uſed or employed 
by him. Cowell, edit. 1727. | | 

EDanufactures, Certain wrought ware prohibited to he 
imported, 3 Ed. 4. c. 4+ 5 El. c. 7. 10 Ann. 19, 
feft. 167. WS 7 
ManufaCtures may be imported from Ireland, 3 Ed. 4, 


dence 
houſe, 


Mon 


[Ce 4+ ſer. 3. ; 


Maſters of craſts and magiſtrates of cities may ſearch 
manufaCtures, 2 Ed.' 4. c. 4: ſed. 4. 

. Certain manufactures prohibited to be imported by 
ſtrangers, 1 R. J-6120:-;-- 

Pins permitted to be imported, 27 El. c. 11, 

Foreign wool-cards to be imported, 39 E&/. c. 14, 

Foreign bone-lace, cut-work, imbroidery, fringe, band- 
ſtrings, buttons and needle- work, prohibited to be import- 
ed or fold, 13 & 14 Car. 2. c. 13. 9 & 10. ;, cog. 
Repealed from the taking off the prohibition of the wool- 
len manufaCtures in Flanders, 11& 12 IF. 3. c. 11, 

Foreign wool-cards, card-wire and iron wire not to be 
imported, 13 & 14 Car. 2: c. 19. 

All perſons may work in manufaEtures of hemp or 
flax, or tapeſtry, 15 Car. 2. c Ig. 

Againſt frauds in the manufactures of woollen, linen 
and iron, 1 Ann. /l. 2. c. 18. 13 Geo, 2. c. 8. 

Wages to be paid in money, 1 Ann. /, 2. c. 18. /. 6. 
Io Ann. c. 16. /. 6. 13 Geo. 2. c. B. /. 6, | 

Regulations to prevent frauds by manufaQtures in wool- 
len, linen or iron, 13 Geo. 2. c. 8. 

Penalties on manufaQturers in leather imbezilling their 
work, 13 Geo. 2. c. 8. ſed. 4. ; 

ManufaCturers in leather ſhall be paid their wages in 
money, 13 Geo. 2. cap. 8. ſit. 6. 

Regulations of the manuſaCtures in woollen, linen, 
iron, leather, &c. and for the payment of their wages, 
22 Geo. 2. £..27. | | 

Penalty on ſeducing manufaQurers out of the kingdom, 
23 Geo. 2. C13. | | | 

Penalty on exporting utenſils of the ſilk and woollen 
manufactures, 23 Geo. 2. c. 13. ſe. 2. 

Officers of cuſton's {hail ſeize ſuch utenGls, &c. found 
on board any ſhip, 23 Ceo. 2. c. 12. {ed 4. 

Penalty on captains cf ſhips permitting prohibited tools 
to be put en board, 23 Ger. 2. c@ 13. je. 5. 

Penalty of ſigning cockets for exporting tools, &s. 23 
Geo. 2. © 13. {ef 6. | | 

Manumiſicn, ( Monunigs,) Is the freeing of a vil- 
Jain or flave out of his bondage : the form of it, in 119 
Cengquerer's time, Lombard in his Ardtaim, fel. 129+ 
ſetteth down in theſe words, $7 gurs velit fermnn jerr 
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likerum facerey tradat eum wvicecomiti, per manum dextram 
in pleno commitatu, & quietum illum clamare debet a jure 
.rvitutis ſue per manumiſhonem ; & o/fendat ei liberas 
irtas & wvias, & tradat ei libera armay {cilicet lanceam & 
ladium, © deinde liber hamo efficitur. Some alſo were 
d o be manumitted by charter. Vide Breke, tit. Vil- 
lenage, fol. 395: The terms of the law make two kinds 
of manumiſſion, one expreſſed, the other implied : manu- 
miſſion expreſſed is, when the lord makes a deed to his vil- 
lain, to intranchiſe him by this word manumittere, the 
manner of which in old time was thus: the lord, in 
reſence of other perſons, took the bond-man by the 
head, ſayings I will that this man be free, and thereupon 
ſhoved him forward out of his hand. Afanumiſſion im- 
plied is when the lord makes an oblig-tion for payment 
of money to him at a certain day, or ſueth him, when 
he might enter without ſuit; or granteth him an an- 
nuity, Or leaſeth lands to him by deed, for years, or for 
life, and ſuch like. C:well, edit. 1727, See Nirf. 

Manu opera, Stolen goods taken upon a thief appre- 
hended in the fat. See Minnopus. 

Mannopcra, Cattle, or any implements uſed in huſban 
dry. Mon. Ang. tom. 1. p. 977. 

Maiupaſtus. 


wont t 


Sepe obventt jn forenſi dialefto, pro fa- 
mulo & ſervierte aomeſlico, Spelman. Erit culpabilis 
tanquam de manupaſto, ( Manwsood, cap. 16. n. b.) i. e. 
He ſhall be culpable, as of a thing done by his own hand, 
or by one of his family. Gleff. in x. Scriptor's So that 
manupaſius bgnities a domeſtick : S$: manupaſtus alicujus 
accufetur de furto. Leg. H. 1. cap. 66. 

Dn, A foot ot fuil and legal meaſure. 
edit. 1727+ : 
 Manus, Was anciently uſed for an oath, and for him 
that took it, a compurgator ; as we often find in old. 
records, Tertia, quaria, degima manu jurare; that is, the 
party was to bring ſo many to ſwear with him, that they 
believed what he vouched was true ; if he ſwore alone, it 
was propria manu & unica, DO in "the viſitation of the 
| dioceſe of Londen by Rob. Winchelſe, archbiſhop of Can- 
zerbury, a woman os Cogge/hal: in Eſſex accuſed of adul- 
tery—Aduliert hoc negant: purgatio ſexta manu exlitit in- 
difla, 1. e. She was to vindicate her reputation upon the 
teſtimony of ſix compurgators. Reg. £ccl. Chrijti Cant,” 

Yanus mebiae etiamae hummes, Men of a mean 
condition, of the loweſt degree. Et plures me- 
diz manus guos ex juſtts & rationabilibus caufis Rex pater 
exheredaverat. Radulphus de Diceto ſub anno 1112. 
Inferioris & infimz manus homo. dem ſub. annis 1138, 
1195 | | | 
Maunutenentia,ls a writ uſed in caſe of maintenance. 
Reg. Orig. fol. 182 & 189, See Maintenance. | 

Panwozh, The price or value of a man's life or 
head ; for of old every man was rated at a ceatain Price, 
according to his quality, which price was paid to the lord 
in fatisfaCtion for killing him. Cowell, edit. 17927, 

Mara, A meer, moor, lake, pool, pond, or. place of 
bog, marſh, &c. 
1727, , 

-rca, Is now thirteen ſhillings and four-pence ; bur 
_ In the reign of Henry I. it was only fix ſhillings and a 
penny in weight ; for the ſhillings as well as pence were 
_ then weighed, or went by weight; and ſome were coin- 
ed, and ſome only cut in ſmall pieces. Now thoſe that 
were coined were werth ſomething more than the other. 
De tihindi hominis ceciſs wera debent reddi, &c. 3o ſol. & 
5 denar, ad manb:tam, idem hodie 5 marcz de theſindo, 
7, e. thaina 120 ſol. qui faciunt 20 maicas. Leg. H. 1. 
See Mark, | | 

Matrcatu, The rent of a mark by the year. Mon. 1. 
tom. pag. 341. | 
March (Karldom of) Grants of its lands are to be 
under the Great ſeal, 4 Zen. 7. e. 14. 

Marchers, or Lords marcycri, Were the noblemen 
that lived on the marches of I/ales or Scotland, who, in 
times paſt, (according to Camden) had their private laws, 
& poteftatem vite & necis, like petty Kings, which are 
now aboliſhed by the ſtatute 27 #. 8. cap. 26. Of 
theſe marchers, you may read Anno 2 H. 4 c. 18. 26 
17.8. c. 6, and 1 Ed. b. cap. 10. where they are called 

VoL JI, NP 105. 


Cowell, 


Parach. Antiq. 418. Cowell, edit. | 


but was afterwards granted to the admiral, 


| Angliz. 
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Lords marchers. And in old records the Lords marchers 


of Hales were called Marchiones de marchia alliz. See 


Marquis, Wales, | 
Warches (Marchia, from the Saxon mearc, fionam 


limitaneum) Are the bounds and limits between us and 


Wales, or between us and Scotland ; which laſt are divi- 
ded into weſt and middle marches. Stat. 24 Hen. B. c. 9. 
4 Hen. 5. cap. 7. and 22 Ed, 4. cap, 8. The word is 
uſed in the ſtatute 24 Jen. 8. c. 12. generally for the 
precincts of the King's dominions, Cowell, edit. 1727. 
 Warchet, (Mar chetum) Conſuetudo pecuntaria in matt= 


captorum filiabus maritandis, BraCt. lib, 2. tit. x. cap. 8. 


num. 2. Merchetum vero pro filia dare non compvent libe- 


ro homini. Extenta Manerii de Wivenho, 18 Dec. 40 
Edw. 3. & alia. 13 Ed. 3. Anno Dom. 1230. 


Rich. 
Burr tenet unum meſuagium. E. debet tallagium, ſefiam 
curie & merchet hoc modo, quod fi maritare volucrit- filiam 


ſuam cum quodam libero homine extra villam, facict pacem 
domint pro maritagio, & fi cam maritaverit alicui cuſtumario 
vill, nil dabit pro maruagis. 
ſochemanni, & nativa debent ſolvere pro filiabus ſuis corrup= 
tis five defiliratis 55. 4d. Reg. Abbathiz de Burgo, in 
Bib]. Cotton, 'This cuſtom, with ſome difference, is in 
divers parts of England and Wales, as alſo in Scetland, 
and in the iſle of Guernſey. See Spe/man at large on it.” 
By the cuſtom of the manor of Dznever, in the county 
of Caermarthen, every tenant at the marriage of his 
daughter pays ten ſhillings to the lord, which in the Bri- 
tiſþ language is called Gwabr-merched, z.e. A maid's 
fee. 'The cuſtom for the lord to lie the firſt night with 
the bride of his tenant was very common in Scotland, and 
in the north parts of England: but it was abrogated by 
Malcelme the Third, at the inſtance of the 
initead thereof a mark was paid to the lord by the bride- 


Merchetum, hoc «ft, quod 


Q3een ; and 


groom. Cowell, edit. 1727. 
Warchiare, To adjourn or border upon. 
1727. | 
' Warcuing, A hammer, a mallet, 14, 16. 
Mares. See Yo92ſee. 
Jarelhal. See Marttal. | 
GHarettuw, (from the Fr. maret, a fen or marſh) 
Marth ground, which the ſea or great rivers overflow. 
Co. 1 Infl. fol. 5.4. $5 | = 
Marmaris, A mariner, a ſeaman. Marinariorum 
capitaneus, the admiral or warden of the ports, which 
offices were commonly united in the ſame perſon; the 
word admiral not coming into uſe before the latter end 
of King Edw. 1. before which time the King's letters 
run thus —————Rex capitaneo marinariorum & eiſdem 
marinariis /a/utem. Paro. Antiq. pag. 322. | 
Mariners, See Deamen, | | WR 
Marijcus, Is a word uſed in Domeſday-Book, and fig- 
nifies palus, or locus Paludoſus, a marſhy or feniry ground. 
Maritagio amiſſo per defaitam, Is a writ for the tenant 
in frank-marriage, to recover lands, &c, whereof he is 
deforced by another. Reg. fol. 171. | 
YParitagium, 'That portion which is given with a 
daughter in marriage. See Glanvil; in alio mods accipitur 
dos ſecundum leges Romanas, ſecundum quas proprie appella- 
tur dos, id quod cum muliere datur viro, quod vulgariter 
dicitur maritagium. £1b. 2. c. 18. | 
Maritagium, or marriage, ſtriQtly taken, is that right 
which the lord of the fee had to marry the daughters of 
his vaſſals after their death: others tell us, it was that 
profit which might accrue to the lord by the marriage of 
one under age, who held his lands of him by knight's 
ſervice. This ſeems plain by the ſtatute of Merton, cap. , 
7. Maritagium, ejus gui tnfra etatem eſt de vero jure per- 
tinet ad dominum feodt. 
Maritagium habere, To have the free diſpoſal of an 
heireſs in marriage, a favour granted by the Kings of 
England, while they had the cuſtody of all wards or 
heirs in minority.” Cowell, edit. 1727. 


Marttima Angliae, The emolument ariſing to the 
King from the ſea, which ſheriffs anciently collected ; 


Pat. 8 Hen. 
3- m. 4+ Richardus de Lucy dicitur habere maritimam 


; L Mark, 


Cowell, edit. 


WAR: 
QIark, ( Mera, from the Sax. marc, i, e. fignum.) 
| In ancient time we find mark of gold was eight ounces. 
Stow's Annals, pag. 32. and was valued at 6/, in filver. 


Ret, Mag. pipe de anno. 1 Hen. 2. or, as others write, 
6/. 13s. 4d. Char, Reg. Toh. de dite B. Regine (quon- 


| 


dam ux. R. Richardi.) Paten. 3 Toh. m. 17. ns 31. 


Aſſignavimus &e: pro dote ſua mille marcas argenti annuatim, 
13s. 44. computatts pro marca. See Marra. *Tis un- 
certain when it firſt came fixed to this particular value. 
Matthew Paris tells us, that it was ſo early as the year 
1194, in the life of Guarinus, abbot of St. Aiban. Shene 
de Verb. Signif. verb. Mark, faith, that in Tra&atu de 
ponderibus & menſuris, a mark ſignifieth an ounce weight, 
or half a pound, whereof the dram is the eighth part, as 
the ounce is the eighth part of a mark, citing Caſſaneus 
de Conſuetud. Burg, Rub. prim, ſeft. 7. verb. Solsz Tur- 
noys. A mark of filver ts now 13s. 44. Cowell, edit. 


1727. 

\Harket, ( Mercatus) Signifies with us emporium, and 
alſo the liberty or privilege whereby a town is enabled 
to keep a market. Old Nat. Brev. fol. 149. So doth 
Braftn uſe it, /tb. 2. cap. 24. num. 6. & lib. 4. cap. 406. 
where he ſhews, that one market ought to be diſtant from 
another Sex lucas & dimidtam & tertiam partem- dimidies 
The reaſon whereof both he and Fleta give in theſe words, 

uia omnes rationabiles diete conſlant ex 20 miltaribus, Di- 
vidatur ergo dieta in tres partes, prima autem matutina detur 
euntibus verſus mercatum, ſecunda detur ad emendum & 
vendendum ; que quidem ſufficere. debet omnibus niſi ſint forte 
- mercatores /tatarii, qui merces depsſuerint & expoſuerint ve- 
nales, quibus neceſſaria erit prolixior mora in mercatu, & 
tertia pars relinquitur Tedeuntibus de mercatu, ad propria, 

&c. Lib. 4. cap. 28. ſeft, Item refert, By the ſtatute 

27 H. 6. 5. all fairs and markets are forbidden to be kept 
upon any Sunday, or upon the feaſts of the Aſcenſion of 
our lord, Corpus Chri/tt, or the Aſſumption of our blefled 
Lady ; Al! Saints or God Friday, except ſor neceſſary vic- 
tuals and in the time of harveſt, lt was cuſtomary in for- 
mer times, that molt fairs and markets were kept on Smn- 
days; and in many places they were kept in the church- 
yard, This cuſtom ſo far obtained, that though it was 

prohibited by ſeveral Kings, yet we ſee by the ſtatute 

before-mentioned, it continued till the reign of Henry VI. 

This cuſtom 1s mentioned in at. Pariſ. Anno. 1200. 

Nundinas vero & mercata dominico die interdixit quod om- 

nia gue diebus dominuis per Angliam fieri conſueverunt, 

&c. See Fairs and markets, and x5 Yin. Abr. tit. 

Markets. | 

Market-towns, Penalty on perfons living in the'country, 

and ſelling by retail in market-towns, 1 & 2 Phil. M. c. 

7. New Wiodflack excepted as to wool and yarn, 18 E!, 

E., 2b, 

 Marketzeld, or MWarketgeld, Toll of the market. 

Cowell. edit. 1727, | 
_ MWark-penny, Every inhabitant at Malden, who had 

pipes or gutters Jaid out of their houſes into the ftreet, 

paid one penny. Hill. 15 Ed. 1. Phillips of Purveyance. 
Marlborough, The honour of ZY/294/fock granted to the 

Duke of Marlborough in reward of the vitory at Blen- 
beim, &c, 3& 4 Ann. c. 6. The honours ſettled upon 
his poſterity, 5 Ann. c. 3. An annuity from the poſt- 
office ſettled on the Duke of Marlborough, 5 Ann. c. 4. 
For paying the arrears due for building Blenheim-houſe, 
1 Geo. 1./t. 1. c. by) wo 34- : 0s 

Marle, (Marla,) Is a kind of earth or mineral, which 
men in divers counties of this kingdom caſt upon their 
land to make it more fertile, It is alſo called matln. 
17 Ed. 4. Cap. 4+ 

Marleberge, Statutes made there, 52 Fen. 3. 

Marlerium, or Marletum, A marle-pit. 
edit. 1727. | 

Marque, (from the Saxon mearc, Signum,) We uſe 
the word in the ſame ſenſe to this day, when we ſay, 
Give us ſuch a thing a ark or ſign; but in our ancient 
ſtatutes it Ggnifies as much as repri/als, as in ſtat. 4 H. 5. 
cap. 7» where margue and Teprijals are uſed as fynonina, 
and letters of margrne are found in the ſame ſignification 
in the ſame chapter. Cyrvell, edit, 1727, | 


Cowell, 


[thoſe that governed the marches, were called commonly 
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The law of marque in what caſes to be ſued, 27 Ea, 
Fi ft. 2. c.119, Letters of requeſt and letters of marque 
all be granted by the Chancellor to thoſe that ar« 
grieved againſt truce, 4 Hen. 5. c. 7. To be granted 
tor goods taken by the ſubjeQts of Denmark, 10 Hen. 6 
c. 3- Goods taken on board enemies ſhips to be lawfu) 
prize, though belonging to foreigners in amity, 14 Hen. 6 
c. 7. See Hepriſal. 
Marquis, or Yarqueſs, { Marchio,) is now a title of 
honour next before an Earl, and next after a Duke , 
by the opinion of Hotoman, verb Marchio in verbis F4y. 
dalibus, the name is derived from the German march, | 
limes, ſignifying originally as much as cuſtos limitis, 0 
comes & praefettus limitiss It was an ancient cuſton, 
among the Britains, and after them of the Saxons, to pire 
the title of Regu/j to all lords that had the charge ang 
body of marches and limits. See Selden's Mare Clan. 
lib. 2. cap. 19. From hence it was, that in the time of 
| Richard the Second came up firſt the title of Margueſe, 
which is a governor of the marches ; for before that time, 


Lords Marchers, and not Margueſſes, as judge Dederidge 
hath obſerved in his Law of Nobility and Peerage, under 
the title of AZargueſſes, pag. 3t. Marchiones Illlie, 
viz. Rogerus de Mortus Mari, facobus de Audelty, Rogers 
de Clifford, Roger :s de Leyburn, Hamo Extraneus & 1; (; 
Turbervilla, cum pluribus aliis, qui de bello predift td; 
Lewes nuper ſugerunt, &c. Matt, Weltm, in anno 1264, 
Pag. 225. | | 

SParrow, Was a lawyer of great account in Henry 


Vlith's days, whoſe learned readings are extant, but no: 
in print. Lamb. Eirenarch, lib. 1. cap. 10. 


Marriage. ( 7arr:tagiam,) Signifies not only the law- 
ful conjunCtion of man and wife, but allo the intereſt of 
| beſtowing a ward or a widow in marriage. Magna 
' Charta, cap. 6. and Bracton, lib. 2. cap. 3. and-alſo it 
ſignifies lands given in marriage. Bratt, lib. 2.c. 34, 35, 
Cowell, | | tn. BS. 


Marriage is a compaCt between a man and a woman 
for the procreation and education of children ; or an ex- 
change of mutual vows, performed in the preſence of 
God, and with proper ceremonies; and ſeems to have 
been firſt inſtituted as neceffary to the very being of hu- 
man ſociety ; for without the diftinEtion o ; ſamilies, there 
can be no encouragement to induſtry, nar any foundaiion 
for the care of acquiring riches; and therefore all wgl- 
ordered ſocieties have ſettled the ſolemnities of marriage, 
and ordained that the fame ſhould continue during lite; 
and the reaſon is, becauſe childrren gradually arriving one 
, . 
after another, they have hardly done with the care cf 
their education, till the parents are unfit for ſecond mar- 
riages; and therefore it is convenient that marriages 
ſhould continue during life, that the mutual care of the 
parents might be employed in making proviſion for their 
children ; and that the love and reſpeCt of their children 
might be repaid to both parents, without diſtraCtion or 
confuſion z which could not be well done, it the marriage 
was to be disjoined, and their intereſt was to ſever after 
the concern of education was over: beſides, the intereſi 
of marriage could not be conveniently carried on, if there 
were a proſpeCt that the marriage was any otherwiſe to. 
be determined” but by death only ; for each perſon would 
be injuriouſly drawing out of the common ſtock, to the 
injury of their joint concern, and to the prejudice of the 
education of their off-ſpring ; beſides that, ſuch a joint 
intereſt cannot be well and commodiouſly carried on 
' without a mutual friendſhip and endearment, which mult 
be leſſened and deſtroyed by the proſpect, that the con- 
tract might be determined by. the humour of either party. 
Hence it is, that fornication and all other luſts are un 
lawful, becauſe children are begotten without awy care Cf 
preparation for their education ; and the crime of adul- 
tery receives this farther aggravation, that it not only 1n- 
tails a ſpurious race on the party, for whom he is under 
obligation to provide, but likewiſe deſtroys that peace and 
mutual endearment which ought always to ſubGiſt in the 
marriage flate. 3 Bac, Abr. 569. | | 
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;, What perſons may marry within the Levitical degrees. 


2. Of eſpauſals and marriage contratts ; and of the ſo- 
jemnization and cer:m nies requiſite to a complete marriage. 
Of the offence of a forcible marriage, and marrying 
an 5 font female under the age of 16, without conſent of 
guardians 


| 


1. What perſons may marry within the Levitical degrees, 

Herein firſt, we muſt take notice of the ſtatute of 32 
H, 8. cap. 38. by whica it 18 enacted, © 'That no re 
ſervation or Prohibition (God's law excepted) ſhall 
trouble or impeach any marriage without the Levitical | 
degrees ; and that no perſon, of what eſtate, degree or 
condition ſoever he be, ſhall be admitted by any of the 
Spiritual courts within the King's realm, or any his Grace's 
other lands and dominions, to any proceſs, plea, or alle- 
gation contrary tO the ſtatute.” : 

Since this ſtatute, it- hath been clearly agreed, that if 
the Sviritual court proceeds to impeach or diflolve a mar- 
rizze out of the Levitical degrees, that then the Tem 
poral courts are to prohibit them z for by that ſtatute all 
marriages, that are out of thoſe degrees, are declared to be 
good and lawful ; and therefore if the Spiritual court 
moleit perſons in doing that which is declared lawful to 
be done by the ſtatutes of the realm, they are by the 
Temporal courts to be prohibited, becauſe they exceed 
their jurifdiftion, thus bounded by the Temporal Jaw ; 
but where the law has not bounded them, their juriſdic- 
tion {till continues ; and therefore within the Levitical 
degrees they are ſtill judges of inceſt. Faugh. 206, &c. 


— 


MAR 
jon other, would fill every family with lewdaeſs, and. 
create heart-burnings and unextinguiſhable jealouſies be- 
tween brothers and fiſters, where the family was numer- 
ous; and it would confine every family to itſelf, and 
hinder the propagating common Jove and charity among 
mankind ; becauſe there would be a danger of taking a 
wife out of any family, if women were liable to be cor- 
'rupted by ſuch vicious freedoms. This prohibition is like= 
wiſe carried to uncles ax aunts, nephews and nieces z 
becauſe upon the death 6f the father and mother they 
come into the education of children loco parentum ; and 
by conſequence ir was neceſſary to propagate the ſame re- 
verence of blood in ſuch near degrees 3 and the uncle 
might have the ſame regard and command as a father, 
and a niece the ſame duty as a daughter ; it was alſo ne- 
ceffary, in order to perfe& the union of martiage, that 
the huſband ſhould take the wife's relations-in the ſame 
degree, to be the ſame as his own without diſtinQion, 
and ſo vice verſa ; for if there are to be the ſame perſon as 
was intended by the law of God, they can have no dif- 
ference in relations; and by conſequence, the prohi- 
bition touching affinity muſt be carried as far as the pro- 
hibition touching conſanguinity, according to the text 
18th cap. Levit. ver. 16. 'The nakedneſs of thy brother's 
ol ſhalt thou not uncover; it is thy brother's gaked- 
neſs. 

The law in Leviticus, cap. 18. ver. 6. is, That none 
of you ſhall approach to any that is near of kin, to un- 
cover their nakedneſs ; which words being general, muſt 
be underſtood and expounded by the examples from the 
6th to the 20th verſe ; among which we find many pro- 


| 


. 


We mult likewiſe @blerve, that 3t a perſon marry his 
couſin within the Levitical degrees, yet they continue 
huſband and wife, till a ſentence of divorce be pro- 
nounced. 1 Rot. Abr. 34p, 357. Vaugh. 208, 220. 

'The degrees prohibited by the Levitical law, are ſuch 
as are ſaid to be againſt the law of nature, and ſuch as 
are againſt the dive poſitive law. 

Thoſe againſt the law of nature, are all marriages be- 
_. tween the aſcending and deſcending line in infinitum ; and 
this is ſaid to be contrary to the law of nature, becauſe 


| 


hibitions to collaterals in the third degree, both in affinity 
and conſanguinity ; but there is no example of collaterals 
in the fourth degree, either in affinity or conſanguinity ; 


{ and therefore the law of marriage opens to relations in 


the fourth degree ; and the Jewiſh lawyers, in computing 
their degrees, computed them according to the natural 
order of things; that is, from the prepouſitus up to the 
common ſtock, and ſo down to the other relations ; 
which is the fair and natural order of computing proxis 


it tends to the deſtruQi@ of the natural will of the 
Creator, which deſigned the preſervation and continuance 
of ſuch inhabitants of the world as he originally created ;| 
and all aCts of men that tend to the deſtruftion of ſuch 
ſpecies, as murder of an innocent perſon, are ſaid to be 
againſt the law of nature; and therefore inceſt, between 
the aſcendinz and deſcending line, is contrary to the law 
of nature; for the mother would never have preſerved 
and educated the female iflue, if it had been admitted to 
the father to have acceſs to them ; and fathers would ne- 
ver have educated and preſerved their male ifſue, if they 
_ might have aſcended the bed of their mothers. There is 

alſo another reaſon why this is called unnatural, and 
that 1s, 1t deſtroys the natural duties between parents and 
children; for the parent could never preſerve or main- 
| tain that authority that is neceſſary for the education and 


government of his child ; nor the child that reverence | 


that is due to the parent in order to be educated and go- 
verned, 1f ſuch indecent familiarities were admitted. 
There likewiſe ſeems to be a natural reaſon againſt this, 
or any near intercourſe between collaterals, which is 
drawn from that which is obſerved in brute creatures, 
viz, that it is neceflary to croſs the ſtrain, in order to 
continue the ſpecies. It may be, that there being the 
| lame tone and figure in the blood, and a ſimilar confor- 
mation of veflcls, the circulation of it becomes torpid and 
unactive ; whereas a new mixture of others of the ſame 
kind, where there is a different figure and motion of the 
blood and ſririts, may add a new vigour and ability to 
the my ceconomy. Grot, de Fure 1, 5. Vaugh. 221, 
242, Oc 

Choſe prohibited by the poſitive Divine Law, are all 
_ collaterals to the third degree ; and though this be not con- 

trary to the law of nature, yet it ſeems eſtabliſhed on 
very ſtrong reaſons ; for if a concourſe between brothers 
and ifters might be allowed, or their marriages be tole- 
rated, the neceſiity there is that they ſhould be educated 


mity ; and in this order of computation, couſin-germans 
are held to be of the fourth degree, and to have liberty 
to marry. Seld, Ux' Hebraica, lib. 1. cap. 4+ 

This likewiſe was the ancient ſenſe of the Chriſtian 
church, and even of the church of Rome in the time of 
Pope Gregory ; for in writing to Au/tin, biſhop of Canter- 
bury, he ſays, [In quarta generatione contrata matrimonia 
minime ſolverentur ; but afterwards, when they found that 
diſpenſations for inceſtuous marriages brought great profit 
to the church of Rome, and knowing it had obtained 
univerſally in the Chriſtian church, that it was lawful to 
marry in the fourth degree, Pope Alexander II. began a 
new computation of degrees ; and he ſaid, that the ſecular 
computation, which was the computation of the Civil 
Law, was not properly adapted to the deciſions touching 
inceſtuous marriages; but they ought to compute up to 
the common ſtock, where .the relation joined, becauſe - 
there the blood was conneQed ; and therefore they com- 
puted the degrees according to the diſtance of the perſon 
remoteſt from the common ſtock ; for according as the 
remoteſt was diſtant from the common ſtock, ſo they 
computed the relations between the parties ; fo that the 
firſt couſins that are in the fourth degree, by the received 
computation in the Moſaic and Civil Law, were now 
by the canonical computation thrown into the ſecond de- 
gree ; and by this alteration of the computation of degrees, 
they forbad not only firſt couſins, but ſecond'and third 
couſins to marry, unleſs they obtained diſpenſations. 
Vaugh. 210. . 

The intention of the ſtatute above-mentioned was to 
reſtore every thing according to the prohibition expreſled 
in the law of God ; and plainly, the Levitical compu- 
tation of degrees was in the manger they computed in 
the Civil Law ; and agreeably hereunto have been the re- 
ſolutions in our law. | 

Hence it hath been adjudged, that themarriage of two 
ſiſters, one after the other, was inceſtuous, being in the 
ſecond degree; although it was objeCted, that the verſe in 


together, and the frequent opportunities they bave with 


18 Levit. being, Thou ſhalt not take a wife to her fſter 


to 


|, ue JR 4 : 
to vex her, &c. the prohibition relating to polygamy, to] 
jealouſy and vexing, the reaſon thereof ceaſed with the 
death of the firſt wife ; in the ſame manner as if Moſes 
had ſaid, Thou ſhalt not take a wife to her ſiſter to vex 
her, beſides the other in her life-time ; but herein the 
court held, that though the vexing, in one par: of the text, 
related to the life of the wife, yet by another part it 1s 
made unlawful for ever; and that from theie words, 
None of you ſhall approach to any that is near of kin to 
him, to uncover their nakedneſs; which makes the 
nearneſs of kin the chief cauſe of the prohibition, and 15 
the reaſon that runs through the whole chapter ; and that 
therefore the vexing refers only to the lite of the wife, 
but the inceſtuous copulation is the fame aſter her death, 
the nearneſs of kin ſtill continuing. Yaugh, 302. Hill v. 
. Grad. Carth. 271. S, P. admitted. | | 
So it hath been reſolved, that marrying the ſiſter's 
daughter is inceſtuous, being in the third degree. Raym. 
464. IWathinſon. v. Morgatron. 2 Fan. 191. 5. C 
So it hath been reſolved in variety of -books and caſes, 
that the marriage with the wife's ſiſter's daughter was 
inceituous, being likewiſe in the third degree; and the 
degree of affinity being the ſame with conſanguinity. 


_—TT. 


Alver 997. Cre. Eliz. 228. 4 Leon. 16. S. C. Man's 
caſe. 1 Lev. 254. 3 Keb. 660. Hob. 181. Noy 29. 
1 Sid. 434. 2 Fon. 118. 2 Shaw. 70. 5 Med. 441. 
3 Lev. Jb4. 2 Lutw. 1075. 


\ But upon a prohibition, for proceeding againſt a perſon 
In. the eccleſiaſtical court who had married the widow 
and reliCt of his great uncle, it was adjudged, that ſuch 
marriage, being in the fourth degree, was out of the Le- 
vitical law, and therefore lawful. YFaugh. 206. 2 Vent. g. 
Harriſon & us) v. Dr. Burwell, 

On a motion for a prohibition to the court of the 
biſhop of Zxon, for preſenting F.-S. for inceſt, who had 
- married the daughter of his brother of the half blood; it 

was reſolved that no prohibition ſhould go; for the court 

ſaid, though the brothers were not of the whole blood, yet 
were they brothers, and therefore the marriage inceſtuous; 
they agreed, that if the father marrics the mother, and 
the ſon the daughter, this was lawful enough ; and North 
Cited the caſe of the Earl of Aanche/ter, who had married 
his great aunt's huſband's ſecond wiſe ; and this was held 
by Divines and Civilians a good marriage, for affimis met 
affinis non et mihi affints. Mich. 3o Car. 2. in B, KR. 
Oxenham & ux* v. Gayre. | 

On a motion for « prohibition, for proceeding againſt 
a perſon in the eccleſiaſtical court, who had married his 
ſiſter's baſtard-daughter ; it was urged for the prohibition, 
that though the Levitical law forbids a man to approach to 
any near of kin, to uncover their nakedneſs, yet that this 
cannot be intended of a baſtard, becauſe he is of kin to 
no perſon whatſoever, &c. But the court inclined not to 
grant a prohibition, 5 Mod. 168, Comb. 356. Habtens 


v* Teſcott. 
2. Of eſpouſals and marriage contra&s ; and of the ſolem- 


nization and ceremonies requiſite to a complete marriage. 
Swinburne defines eſpouſals in this manner, /p«n/al:a ſunt 
mutua reprumiſſio nuptiarum rite inter eos, quibus jure licet, 
fadta ; which comprehends firſt, 'That this promiſe muſt 
be mutual ; 2dly, That it muſt be done 72e, or duly ; 
3dly, 'That it muſt be entered into by them who may 
lawfully marry. Swinburne of Eſpouſals, ſef. 11. 


Such contracts are divided into contracts nz preſent, | 


and contracts in futuro. 
A.contraCt in preſenti, or verba in preſenti, as I marry 


TR os 

A contraCt mn future, as I will marry you, &;, ma 
be enforced in the Spiritual court, but ſuch contract either 
party may releaſe ; alſo it either party marry anothe; per. 
fon, ſuch ſecond marriage diffolves the contra&t. Swing 
ſet. 10, 11. by | 

But it bath been reſolved, that an aQtiun will lie at 
Common Law for the violation of ſuck an execy 
contraCt per verba de future, for the temporal loſs to 
party ; and although the party hath a remedy in the Spi- 
ritual court, But it ſeems, that by bringing an aQicn 
at Common I.aw, and that appearing on record, the re. 
medy in the Spiritual court is aCtually releaſed ; for now 
in lieu of a performance of the contra&t he ſhall recover 
damages: alfo the defendant thewing, that he hath been 
fved for the ſame matter in the Spiritual court, and pro. 
ducing a ſentence againſt the plaintiff, the plaintiff nor- 
withſtanding any proof of his, will be nonſuited ; becau(c 
that they were the proper judges in the Spiritual court 
whether it were a precontra&t or not. x Leon. 147. 1 Ry, 
Abr. 22. Cro, Eliz. 79. Stile 295, Carter 22%, 
Dickenſon v. H:lecroft, 1 Salk. 24. 5 Med. 511. 
Mod. 172. 1 Salk. 120, 121. | | 

Such promiſes are good, though the time of marriage 
be 'not agreed on ; but in ſuch caſe it is neceſlary, to in. 
title the party to his aCtion, to alledge that he offered 15 
marry her, and that the refuſed. Carib. 467. 

In an aCtion againſt huſband and wife, the Plaintift 
declared, that he promiſed to marry the defendant's wife 
while ſole, and that ſhe the ſame time promiſed to take 
him for her huſband, and averred, that he tendered hin- 
ſelf, and that ſhe refuſed, &c. it was objefted, that mar- 
riage was no advancement to a man, though it was to a 
woman ; allo, that no time was laid when this agree- 
ment was to have been executed ; but the court over- 
ruled both objeQtions. Carth. 467. 1 Salk. 24. S, C. 
Harriſcn ver. Cage & ux'. 5 Mod. 511. 2 Salk, 447, 
S. P, and the diſtinCtion between a man and woman ex- 
ploded, | | 

This ation muſt be founded on reciprocal promiſes ; 
and therefore if the promiſe be on one fide only, it dors 
not bind, being only nudum pattum. 1 Salk. 24. 

But if a man of full age Qhd a female of fitteen pro- 
miſe to inter-marry, and afterwards he marries another, 
an aCtion lies againſt him ; for though ſuch promiſe may 
be ſaid to be voidable as to the infant, yet it ſhall be bind- 
ing on the perſon of full age, who ſhall be preſumed to 
have acted with ſufficient caution ; otherwiſe this privi- 
lege allowed infants, of refcinding and breaking through 
their contraCts, which was intended as an advantage to 
them, might turn greatly to their prejudice. Train. 5 
Geo. 2. Holt ver. I ard. | | 

If A. contratts himſelf to B. and after marries C, 
and B. ſues A, upon this contraCt in the Spiritual court, 
and there ſentence is given, that A. ſhall marry and co- 
habit with Þ. which he does accordingly ; they are bar 
and ſme, without any divorce between A. and C: ior 
the marriage of 4. and C. was a mere nullity. Mir 
169. 4 Co. 29, S.C. I Sid. 13. S. C. cited, and d&- 
nied by Twiſden ; and vide 1 Salk, 120, 121. ; 

It hath been held, that the clauſe in the ſtatute ot 
frauds and perjuries, 29 Car. 2. relating to marriage. 
agreements, extends as well to a promiſe to marry, as to 
the payment of marriage portion, 3 Lev. 65. But Sin 
196. ſeems cont”, | by 

In order to make the marriage complete, fo as to 11- 
title the wife to dower, the iſſue to inherit, fc. the ſame 
muſt be celebrated in facie eccleſie; and therefore the 


tory 
the 


you, you and I are man and wife, &c. is by the Civil 
Law eſteemed ipſum matrimonium, and amounts to an ac- 
tual marriage ; which the very parties themſelves cannot 
diſſolve by releaſe, or other mutual agreement ; it being 
as much a marriage in the ſight of God, as if it had been 
in face ecieſiz, with this difference, that if they coha- 
bit before marriage 7n facie eccle/ie, they are for that pu- 
niſhable by eccleſiaſtical cenſures ; and if after ſuch con- 
tract either of them lies with another, they will puniſh 
ſuch offender as an adulterer. Swinb. 74. 2 Saik, 438. 
6 Med. 155, 


private contract without the prieſts blefling, makes 00 
marriage, though ſuch contract may be inſorced in the 
Spiritual court. 1 Rol. Abr. 357. Moor 169. 

Alſo though the marriage be ſo!emnized 7n fac? eitlts 
fra, yet if it were without conſent, it is void; ® 
therefore if a man takes E, $. to wife by durels, the 
ſame is void, though ſolemnized in facie eccleſia. | 
Rol. Abr. 349. Co. Lit. 33. 6 Co. 22, Keilw. 57 
Dyer 13. Cro. Car. 488, 493. 1 Sid. 65. 

A. and B. being ſabbatarians, were married by 0 


in their own way, who uſed the form of the ne 
| ſay%s 


bs 
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except the ring, but was a mere layman ; the 
wife dying» the huſband took out adminiſtration to her ; 
it upon application of her liſter, the letters of adminiſ\- 
w_ were repealed, an the ſentence of repeal affirmed 
by the delegates 3 for the huſband demanding a right due 
oem as huſband, mult bring himſelf within the rules 
* firibed by that juriſdiction to whom he applies ; alſo 
0 conſtant form of pleading marriage is, that it was 
; r preſbyterum facris ordinibus conjlitutum ; and an aCt of 
of 6a was made confirming the marriages contracted 
during the aſurpation. 1 Salk. 119, Heydon v. Gould ; 
and vid- 2 Saik. 438. 3 Lev. 370. 2 Show, 3OOs ; 
A marriage ſolemnized by a perſon in prieſt's orders is 
ood and binding, though there was no publication of 
[anne or licence to diſpenſe therewith ; but herein it 
ſeems agreed, that not only the party performing the ce- 
remony, but alſo the parties married, being lay perſons, 
are puniſhable by eccleſialtical cenſuresz and for aCting 
contrary to ſuch ancient canons as have been received and 
allowed in this kingdom z but *it ſeems agreed that the 
canons of 21 Fac. 1. bind not the Jaity, now having 
been univerſally received, and being made only in con- 
vocation, where the laity are not repreſented. 5 Co. 32. 
Co. Lit. 344+ 1 F-n. 259. 2 Salk, 673. 6 Med, 189. 
See Baron aud Feme, 


Prayer, 


3. Of the offence of forcible marriage, and marrying an 
infant female under the age of 16, without conſent of 

uardians - EE . 

By the 3 Hen. 7. cap. 2. it is enaCted in the 
words following : ** Where women, as well maidens as 
widows and wife, having ſubſtances, ſome in goods 
moveable, and ſome in lands and tenements, and ſome 
being heirs apparent unto their anceſtors, for the Jlucre of 
ſuch ſubſtances, be oftentimes taken by ſuch miſdoers 
contrary to their will, and after married to ſuch miſ- 
doers, or to other by their aſſent, or defiled, to the great 
diipleaſure of God, and contrary to the King's laws, and 
diſparagement of the ſaid women, and utter heavineſs 
and diſcomfort of their friends, and to the evil enſample 
of ajl other ; it is therefore ordained, eſtabliſhed, and en- 
acted by our Sovereign Lord the King, by the advice of | 
the lords ſpiritual and temporal, and the commons in the 
ſaid parliament aſſembled, and by authority of the ſame, 
that what perſon or perſons from henceforth that taketh 
_ any woman fo againſt her will unlawfully, that is to fay, 

maid, widow, or wife, that ſuch taking, procuring, and 
 abetting the ſame, and alſo receiving wittingly the ſame 
woman fo taken againſt her will, and knowing the ſame, 
be felony ; and that ſuch miſdoers, takers, and procura- 
tors to the ſame, and receitors, knowing the ſaid offence 
in form aforeſaid, be henceforth reputed and judged as 
principal felons. Provided always, that this act extend 
not to any perſon taking any woman only claiming her 
as his ward, or bond-woman.” | _ 

Set. 3. and by 39 Eliz, cap. 9. © All perſons who 
ſhall be principals or procurers, or acceſories before ſuch 
offence committed, are excluded from the benefit of 
the clergy.” EO, 

In the conſtrution of the ſaid ſtatute of 3 Hen. 7. 
the following points have been reſolved: 

That the indiftment for this offence muſt ſet forth, 
both that the woman had lands or goods, or that ſhe was 
heir apparent, and that the taking was for lucre; and 
alſo that ſhe was married or defiled ; for the enaQing 
clauſe, in ſaying, that what perſon takes any woman ſo 
againſt her will, plainly reſtrains the taking to ſuch as is 
vithin the preamble ; but it needs not ſet forth, that the 
taking was with an intention to marry or defile. Hob. 
1892. Cro. Car. 485. Dalſ. 22. 1 And. 115. 3 Inſt. 
38. Savil 59, 12 Co. 20, 110. Stat, Tri. wol. 5, 
fol. 468. Swanſor's caſe. 

It is faid in Hale, that to make the offence felony 
within this ſtatute, the taking mult be againſt her will; 
but herein by Hawkins, that it is no manner of excuſe, 
that the woman at firſt was taken away with her own con- 
ſent ; becauſe if ſhe afterwards refuſe to continue with 
the offender, and be forced againſt her will, ſhe may 


from that time as properly be ſaid to be taken axaink| 


Vor, I. N* 105. 
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her will, as if ſhe had never given any conſent at all ; 
for till the force was put upon her ſhe was in her own 
ower. 1 Hale's Hift. P. C. 660. 1 Hawk. P. C. 110. 
That it is not material, whether a woman taken away 
againſt her will be at laſt married or defiled with her 
conſent, or not, for ſhe was under the force at the time ; 
becauſe the offender is in both caſes equally within the 
words of the ſtatute, and ſhall not be conſtrued to be out 
of the meaning of it, for having prevailed over the 
weakneſs of a woman, whom by ſo baſe means he got in- 
to his power. Cre. Car. 493. 3 Keb. 193. 1 Vent. 
243. Brown's caſe. 
That thoſe who aſter the fad receive the offender, but 
not the woman, are not”'principals within this ſtatute ; 
becauſe the words are, receiving wittingly the fame wo- 
man ſo taken, &'. but it ſeems clearly that they are ac- 
ceſſories after the offence, according to the known rules 
of Common Law. 3 Inft, 61. Dali. 22, St. P. C. 44+ 
1 Hale's Hiſt. P. C. 661. 
[That thoſe who are only privy to the marriage, but no 
ways parties to the forcible taking away, or conſenting 
__ are not within the ſtatute. 1 Hale's Hifl. P. C. 
0. | 

That where a woman is taken by force in the county of 
of 2. and married in the county of B. the offender may 
be indiCted, and found guilty in the county of B., becauſe 
the continuing of the force there, amounts to a forcible 
taking within the ſtatute. Cro, Car. 488, Hob. 183, 

1 Hale's Hiſt. P. C. 660. | | | 
It hath been adjudged, as is the conſtant practice at 
this day, that on an inditment for a forcible marriage, 
grounded on this ſtatute, the wife may be a witneſs 
againſt the huſband; for it being by force, it cannot be 
ſaid a marriage de jure, ſo as to make them one perſon in 
law. Cro. Car. 488. 1 Vent. 243%. 4 4od. 8. But 
had ſhe freely without conſtraint lived with him that 
thus married her any conſiderable time, her examination 
in evidence might be more queſtionable. 1 Hale's Hiſt. 
P.. C. G61. CLE | | 
By the 4 & 5 Ph. & Mar. cap. 8. it is provided, 
& 'That it ſhall not be lawful for any perſon to take 
away any maid, or woman-child unmarried, and with- 
in the age of ſixteen years, from the parents or guar- 
dian in ſocage, and that if any woman-child or maiden 
being above the age of twelve years, and under the age 
of ſixteen, do at any time aſſent or agree to ſuch per- 
ſon that ſhall make any contraCt of matrimony (con- 
trary to the form of the act), that then the next of kin 
of ſuch woman-child or maid, to whom the inheritance 
ſhould deſcend, return or come, aſter the deceaſe of the 
ſame woman-child or maid, ſhall, from the time of ſuch 
aſlent and agreement, have, hold, and enjoy all ſuch 
lands, tenements, and hereditaments, as the ſaid woman- 
child or maid had in poſſeſſion, reverſion, and remainder, 


| at the time of ſuch aſſent and agreement, during the life 


of ſuch perſon that ſhall ſo contratt matrimony ; and af- 
ter the deceaſe of ſuch perſon ſo contrating matrimony, 
that then the ſaid Jland, &c. ſhall deſcend, revert, re- 
main, and come to ſuch perſon or perſons as they ſhould 
have done, in caſe this aCt had never been made; other 
than him only that ſo ſhall contract matrimony, 3 J/»/t. 
62. 3 17d. 34. | ; 

It is of ſuch conſequence that all marriages ſhall pro- 
ceed from free choice, and not from any compulſion or 
ſiniſter means, that it hath been held a matter indictable, 
or an offence for which the court will grant an infor- 
mation, to procure an improvident or an unequal mar- 
riage. 2 Lev. 257. 5 Md. 221. 

And on this foundation, that marriage ought to be free 
marriage-brokage bonds and. contracts have been declared 
to be void, and decreed to be given up and cancelled. 
But for this ſee Abr. Eq. 89, go. [8 

So though it was decreed in Chancery, that a bond of 
1000/, penalty, for the payment of 5co/. given for the 
procuring a marriage between perſons of equal rank, ſor- 
tune, &c. was good; yet upon appeal to the houſe of 
Lords the decree was reverſed, for that ſuch bonds to 
match-makers are of dangerous conſequence, and tend to 
the betraying and ruining perſons of fortune and quality, 

55M | and 


| 
and are not to be countenanced in equity ; and that mar- 
riage ought to be procured by the mediation of a bye 


and relations ; and that ſuch bonds would be of Evil ex- 
ample to executors, guardians, truſtees, ſervants and 
others who have the care of children, Shaw. Par. Ca. 
7h, tall ver. Patter. 

Nor will the court only decree a marriage- brokage 
bond to be delivered up, but a gratuity of fifty guineas, 
actually paid to be refunded ; for that fuch bargains are 
in no ſhape to be countenanced. Abr. £79. 90. 

An uncle gives his niece by will 1200/. the niece 
marries, but amecedent to the marriage, the father takes 
a bond from the then intended huſband to pay him 200!. 
in caſe the daughter ſhould happen to die without ue 
male, living her huſband; the daughter did die without 
iſſue male, living ber huſband; whereupon the father 
ſued the huſband at law upon his bond; and the huſband 
brought his bill in equity to be relieved againſt this bond, 
and had a decree accordingly ; for it appearing that no 
money was paid, nor conſideration for entering into it, 
the court took it to be in nature of a marriage-brokage 
bond, and ſo therefore ordered it to be delivered up. 

For more learning on this ſubjeft, ſee 15 Vin. Abr. D. 
and 3 Bac. Abr. 1:t. Marriage. An& fee Baron and Fenie, 
ivore, Eioprmenc, 

SParthal. ( Mareſeallus) Is a French word, ſignifying 
as much as tribunus militum with the ancient Romans ; 
and mareſca/lus may allo come from the German mar/chalk, 
1, 6. equiium magiſter, which Hotoman in verbis Feudalibus 
verbo Marchalkus, derived from the old word march, fig- 
nifying a horſe. Others make it of the two Saxon words, 
mar, i. 6. equus, and fcalth, 1. e. prefeetus; or according to 


Ver/legan, from mare, the general appellation of all horſes | 


(as horſe is now in Eng/þ) and ſcale, which in the an- 
cient Teutonic#, he aſlirms to fignity a kind of ſervant, 
as ſcalco doth at this day among the [talians, With us 
there are divers officers of this name, but one molt noble 
of all the reſt, who is called Earl Marſhal of England, 
of whom mention is made in divers ſtatutes, 1 Hen. 4. 
7 & 14. and 13 Rich. 2. cap. 2. His office conſiſts 
eſpecially in matters of war and arms, as well with us 
as in other countries, whereof you may read Lapanrs de 
Magiflratibus France, lib. 1. cap. Marifhatlus, and Tilius, 
lib. 2. cap. \De Coneftabili Mariſcalls, Wc, The next to 


this is the marſhal of the King's houſe, whoſe ſpecial 


authority is (according to Britton, and Gwin in the 
Preface to his Readings) in the King's palace to hear and 
determine all pleas of the crown, and to puniſh faults 
committed within the verge, and to hear and judge of 
ſuits between thoſe of the King's houſhold, &c. Cromp. 
Fur. fol. 192. Of him you may read F. N. B. fel. 241. 
and 18 Ed. 3. flat. 2. c. 7. and 27 Ed. 3. lat. 2. cap. 6, 
and 2 H, 4. 13. and divers others. Whoever deſires to 
know farther of this officer, and his duty, may find it in 
Flea, lib. 1. ce 4. & 5. OL 

There are other inferior officers of this name, as 
marſhal of the juſtices in eyre, 3 Ed. 1.19. Marſhal of 
the King's Bench, 5 E4. 3. c. 8. and this hath the cuſ- 
tody of the King's Bench priſon in Southwark. F. N, B. 
F. 251. And theſe inferior marſhals are either ad placitum, 


or in fee. Kitchin, fol. 143. Flea alſo, (ib. 2. cap. 15. 


mentions a marſhal of the King's Hall, whoſe office is, 
when the tables are prepared, to call out both thoſe of the 
houſhold and ſtrangers, according to their worth, and de- 


_ cently to place them, &c. 'There is alſo a marſhal of the 


Exchequer, 51 H. 3. fat. 15. to whom the court com- 
mitteth the cuſtody of the King's. debtors during the 
term-time, for ſecuring the debts. He alſo aitigneth ſhe- 
riffs, eſcheators, cuſtomers and collectors, their auditors, 
before whom they ſhall account. He hath alſo inquiſi- 
tions taken before the eſcheators viriute officti, delivered 
unto him, to be re-delivered by him to the Treaſurer's 
Remembrancer in the Exchequer. Czwell, edit. 1727. 

arthal of England, Shall not hold plea of matters 
touching the Common Law, 8 Rzc. 2. c. 5. ſhall be re- 
ſtrained by ſuperſedeas under the privy ſeal, 13 Ric. 2, 
fl. 1.c. 2 vee Conftable, | 

MDacthal end Steward of the King's Youtſold and 
Marthalſea, Of what things they ſhall hold plea, re. 
ſuper Cartas, 28 Ed. 1./t. 3. cap. 3. & R. 2. 5, 


{keep his prifoners in, and ſhall not ſafer them to £0 Out 


27 Ed. 3. /t. ®- 6: 


 fecs as laymen, 9 R2.c. &. 
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eInqueſts in the Marſhalſca ſhall be of | 
To Ed:.3.c 2: " | wr Fo Rs 
crror in the Marfſhalſea ſha!l be redrefied in he 
Ione: 5 Ed.3.c.2.' 10 Ed. 3. /. 2, X yg T4 Sings 
1ail not meddle with matters of th 
RK 68; 0! me -Nople, 27 £4, 
The ſteward and marſhal ſha}l ft with the mayor. of 


the ſtaple, in matters concerning thoſe of the houſhold 
3 
Spiritual perſons taken in the Marſhalſea ſhall Pay ſuch 


'Fheir juriſdiction reſtrained to 12 mil ; 
King's lodeing: 13 Ric. 2. fl. 1.7% ITY 
The fees of the marſhal of the houſhold ſettled, 2 77 
440-23» | 
_ Defendants ſhall not be eftopped by their recognizance 
of bail, to plead that the parties are not of the boutkolg 
is ZH. 6. c. 1. 
Marſhalſea may be held within any liberties, favin 
the city of Lordon, &c. 22 H. 8. c. 20. ef. 1. 
The ſteward of the Marſhalſea ſhall be appointed by 
the Lord ſteward, 33 Hen. 8.-c. 12. /e@. 1, 
£Darſhal of t';e tang's Benciz, Shall hire hovſes to 


7to 


by bail, 5 £4. 3. c. 8. 

Grants of the King's Bench and Fleet priſons to be 
inrolled, 8 & 9 I/. 3.5.27. ſe. 10. 

Office of marſhal and warden of the King's Bench and 
Fleet, to be executed by thoſe who bave the inheritance 
of thoſe priſons, 8 & g I. 3.c. 27 ſet. 11. 

Power of appointing the marſhal of the King's Bench, 
reveſted in the crown, 27 Geo. 2.c. 2. ſect. 17. 

vParthaliea, (Mareſcaltia,) Is the court or ſeat of the 
marſhal ; of whom fee Cromp. Fur. fol. 120, It is alſo 
uſed for the priſon in Southwark; the reaſon whereof 
may be, becauſe the marſhal of the King's houſe was 
wont perhaps to fit there in judgment, or keep his priſon. 
Sce the Stat. 9 Rich. 2. cap. 5. and 2 Hen. 4. cap. 27, 
King Charles the Firſt ereted a court by letters patent 
under the great ſeal, by the name of Curia Hoſpini Di 
mint Regis, &c. which takes cognizance more at Jarge of 
all cauſes than the mar/halſea could ; of which the knight 
marſhal or his deputy are judges. Cowell, edit, 1727, 
See Court of Bartſhalſea, and zBarſhal and Steward of 
the King's houſtzold and Darſzatlſea, 

Marthes, For Plumf/tead marſh, 22 17. 8. c. 3. 23 
El. c..13- 27 Ele. 27; | | 

Cutting down Powdike in Marſhland made felony, 22 
H 8.6.41. | 

For Combe marſh near Greenwich, 37 H.8. c, 11. 

For recovering ſurrounded marſhes, 43 £!. c. 11. 

For marſhes of Leſnes and Fants in Kent, 4 Jac. 1.8. 

For draining the fens of J/alder/ey and Cldham, in 
the iſle of Fly, 4 Fac. 1. c. 13. 

For the recovery of marſh ground in Nerf and Suf- 
foik, ſurrounded by the ſea, 7 Fac. C. 20. 

For the draining of Bedford Level, 15 Car. 2. @ 17+ 
2 Gare XZ. 8, | | ' | 

The clauſe for dividing commons in Bezford Lenz 
repealed, 1 Fac. 2. c. 21. | | | 

For opening the ancient, and making new raynes and 
ge agen in Sedgmoor, in Somerſet, 10 & 111.3 
cap. 20, 

Tor draining Haddenham Level, 13 Ges. 1+ c. 18» 
For draining J/aterbeach Level, 14 Geo..2. c. 24 
Drained land ſhall be rated to the neareſt pariſh, 3s 
(hall be determined at the quarter-ſeſſions, 17 Geo. 2: & 


For draining the waſhes in the iſle of Ely and Blun- 
tiſham, with Erith in Huntingdonſhire, 29 Gev. 2+ CG 21. 

For draining marſh lands in in the pariſh of Wiggenhail 
St. Mary Magdalen in Nor folk, 30 Geo. 2. c. 32+ See Ferns. 

Marttal-law, Is the law of war, depending upon the 
pleaſure of the King, or his lieutenant ; for though tie 
King in time of peace never makes any laws, but by 
common conſent in parliament; yet in war he uſeth av- 
ſolute power, inſomuch that his word is a law. Smith, 
de Repub. Anglor. lib. 2. cap. 4. See Law vf arms, 

SD artilagium, For Martyriloginm, Monaſt. tom. 2+ 
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Martyzolag?, ( Martyrologium, Martilegium) A calendar 


or regiſter kept in our religious houſes, wherein they ſet 
down the donations of their benefactors, and the days ol 
their death, that upon each anniverlary they might com- 
memorate and pray for them, And therefore ſeveral be- 
neſaCtors made it a condition of their beneficence, to be 
inſerted in the martyrology, —5So {/abel Gargate requir- 
ed from the prior and canons of Bury/ter, for favours 
done to them by herlelt and mother. -— Cum de hac 
: vita migraverimus, facrent nomina no/tra ſcribi in martyro- 
logio /uo. Paroch. Antiq. p. 189. See Kennet's Gloſ- 
ty, 
"Warp le Strand, See Churches. 
MParn Htratford Bow. See Churches. 

Mary Dooinath. See Churches. 
 Maſagtum; Anciently uſed for a meſſuage. Er unum 
maſagium 1m villa de Maudone, &c, Pat. 16 Rich. 2. 
we. 1. 1; 20; 

: 4141s. Vee jPapif. 

0ats-puct, Anciently in England every ſecular prieft 
*n diſtinAion from the regulars, was called maſs-prie/t, 
who was to officiate in the maſs, or ordinary ſervice of the 
church. Hence meſ/e-preo/? in many of our Saxon canons 
for the parochial miniſter ; who was likewiſe fometimes 
called meſs-theyne, becauſe the dignity of a-pricſt in many 
caſes was thought equal to that of a zhe:n or lay-lord. 
But when the times of greater ſuperſtition came on, the 
word maſs-prie/t was reſtrained to thole ſtipendaries, who 
were retained in chantries, or at particuiar altars to ſay 
maſſes for the ſouls of the deceaſed. Cowel!, edit. 1727. 

Waiſt, (G/ans) The acorns and nuts of the oak, or 
other large tree. Glandis naming continentur glans, caſtanea, 
faging, ficus & aha queegue que ear & paſei poterunt preter 
hertam. BraCton, lib 4. p. 226. vee jrijana. 

CJafier and \ervant. The relationſhip between 2a 
maſter and a ſervant, frgm the ſuperiority and power 
which it creates on the one hand, and duty, ſubjection, 
and as it were allegiance on the other, is in many inſtances 
applicable to other relationſhips, which are in a ſuperioi 
and ſubordinate degree ; ſuch as lord and bailiff, principal 
and attorney, owners and maiters of ſhips, merchauts and 
{ators, and all others having authority to enforce obe- 
dience to their orders, from thofe whoſe duty it is to obey 
them, and whole acts, being conformable to their duty 
and office, are eſteemed the aCts of their principals ; bu: 
theſe being treated of under their proper heads, we ſhal; 
not here conſider this relationſhip, as it more particularly 
aſſets maſters, and thoſe who are more properly called 
ſervants and apprentices. 3 Bac. Abr. 544, 545. Sec 
Rpprentice, Servants, and 15 Yin. Abr. and 3 Bac. 
Abr. tit. Maſter and ſervant. 

Mafter of the armozy, (Mogifter armorum & arma- 


ture Regis, ) Is he that hath the care and overſght of his] 


Majeſty's arms and armory, and mentioned 39 £/. cap. 7. 
His fee 1s 200 marks per annum. | | 
Faſter,at the ccr.mongie:, (Magifter admiffionum,) 1s 
one that Teceives and conducts ambaſladors and other 
great perſons to audience of the King, &:. This office 
was inſtituted by King James I. for the more magnificent 
reception of ambaſſadors and ſtrangers of the greateſt 
quality, | | | 
Maier of Chancery, ( Magifter Cancellarie,) In the 
Chancery there are Maſters, who are afhſtants to the 
Lord Chencellor or Lord Keeper, and Maſter of the 
Rolls : of theſe there are ſome ordinary, and ſome extra- 
ordinary ; the maſters in ordinary are twelve in number ; 
2nd ſome lit *in court every day, during the term, and 
bave referred to them interlocutory orders for ftating ac- 
counts, and computing damages, and the like; and they 
alſo adminiſter oaths, take affidavits, and acknowledgments 
of deeds and recognizances ; the extraordinary maſters are 
appointed to aCt in the country, in the ſeveral counties of 
England, beyond ten miles diſtant from Londen; by 
taking aſhdavits, recognizances, acknowledgments of 
deeds, &c. for the eaſe of the ſuitors of the court. By 
the ſtat, 12 Car, 2. a public office was ordained to be 
kept near the Rolls, for the Maſters in Chancery ; in 
which they or ſome of them are conſtantly to attend, for 


the adminiſtering of oaths, caption of deeds, and diſpatch| 


- 


— 
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of other buſineſs: and their | ſees for laking affidavits; 
acknowledgments of deeds, exemplifications, reports, cet- 
tificates, &'c. are aſcertained by that at; and to take 
more, incurs diſability for ſuch maſter to execute his 
office, and a forfeitufe of 100 /: 69. 

Fo impower the High Court of Chancery; to lay out 
upon government ſecurities a ſum of money therein 
mentioned, out of the common and general caſh in the 
Bank of England, belonging to the ſuitors 'of the ſaid 
court ; and to apply the intereſt ariſing therefrom, to- 
wards augmenting the incomes of the maſters of the ſai 
court, 5 Geo. 3. c. 28, 

Water of the court- of words and liverfes, Was 
the chief officer of that court, named and aſhgned by the 
King ; to whoſe cuſtody the ſeal of the court was com- 
mitte.!, Wc. Stat. 33 Hen. 8. cap, 33s But this court, 
with the officers and appurtenances thereof, is aboliſhed 
by 12 Car. 2. cap. 24. 

aſer Bf the facuities, (Magifter facultatum, } Is an 
officer under the archbiſhop of Canterbury, who grants 
/1cences and diſpenſations ; and- is mentioned 22 & 23 
gag 2, ſtatute for laying impolitions on proceedings in 
aw. F 

Waſter of the Horſe, Is he that hath the rule and 
charge of the King's ſtable, being an office of high ac- 
count, and always beſtowed vpon ſome nobleman of great 
merit, and is mentioned ſtat. 39 Zliz. cap. 7. and 1 Ed. 
6 cap. 5. ' 1 his officer, utider the emperors of Rome, was 
called Comes ſacri ftabuli. | 

Jizafter of tie jewel houſe, Is an officer in the King's 
houſhold, of great credit, having charge of all plate uſed 


tor the King -or Queen's table, or any preat officer in 


court ; and of all plate remaining in the Tower of London, 
of chains and looſe jewels not fixed to any garment, 
Stat. 29 £liz, cap. 7. | LS 

Dajter of the Aing's Houſhold, {( 1Jagi/fter hoſpitii 
Regis,) Is otherwiſe called Grand Maſter of the King's 
houſbeld, and is called Lord Steward ef the King's mef?! 
honourable houſhold. Stat. 32 HH. 8. cap. 39. But primo 
Marie, and ever ſince, he is called Lord Steward of the 
King's houſhold ; under whom there is a principal officer 
of the houthold, called {he after of the howufhold, of 
great authority, as well as antiquity. — 

J$afier of the Hing's muſters, Is a martial officer in 


all Royal armies, moſt neceflary as well for maintaining 


the forces complete, well armed and trained, as alſo for 
preventing of ſuch frauds as otherwiſe may exceedingly 
waſte the Prince's treaſure, and extremely weaken the 
forces, &c. mentioned 2 Ed. 6. cap. 2. and Mrufler- 
maſter general, itat. 35 E!iz. cap. 4. 

J2ajter vf the mint, (Mentioned in ſtat. 2 7. 6; 
cap. 14.) Is now called the Warden of the Mint, whoſe 
office is to receive the filver of the goldſmiiths, and to 
pay them for it, and to overſee all the reſt belonging to 
his funCtion. Es 

Uifter of the ordnance, (Mentioned in ſtat. 39 Eliz. 
cap. 7.) Is a great officer, to whoſe c:xe all the King's 
2rdnance and artillery is committed, 

<L ajiec of the pBſtz, Was an officer of the King's 


'court, that had the appointing, placing, and diſplacing of 
{ all ſuch through England as provided poſ7-hor ſes, for the 


ſpeedy paſſing of the King's meſſages, and other buſineſs, 
in the thoroughfare towns where they dwell ; as alfo to ſee 
that they keep a certain number of convenient horſes, of 
their own, and when occaſion is, that they provide others 
therewith to furniſh ſuch as have warrant from him to 
take po/?-horſes, either from or to the fezs, or other bor- 
ders or place within this realm : he likewiſe hath the 


care to pay them their wages, and make them allowance 


accordingly as he ſhall think meet. This officer is men- 
tioned in tat. 2 Ed. 6. 3. But by a ſtatute made 12 
Car. 2. c. 34. one general letter-:ffice or poſi-office is ſet- 
tled in London, the maſter of which is appointed by the 


King by letters patent, with rates and rules preſcribed in_ 


the a&t ſor carriage of letters. But the ſaid rates and 
rules have been ſince altered by ſtat. 9 Ann, cap. 10. See 

Pojt-offire. | | fs 
Wajier of the revels, An officer to regulate and over- 
ſee the diverhons of dancing and maſking, uſed in the 
" | Palaceg 
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palaces of the King, inns of court, &c. and in the King's 
court js under the Lord Chamberlain, _ 

CHafter of the Liolls, ( Magifter rotulorum,) Is an af- 
ſiſtant to the Lord Chancellor of England in the high 
court of Chancery, and in his abſence heareth cauſes there, 
and gives orders. Crompt. Fur. fil. 41, His title in his 
patent is, Clericus parve bage, cuſtos rotulorum, & domus 
converſorum ; becauſe the place where the Rolls of Chan- 
cery are now kept, was anciently the habitation of thoſe 
Fews who! were converted to Chriſtianity; but thoſe 
converts gave themſelves up to all ſenſuality and wicked- 
neſs, and therefore Edw. 3. anno regni ſui 51. ſuppreſſed 
them, and gave the houſe for the ſafe keeping of the 
Rolls of all patents and grants which paſs the Great Seal, 
and the records of Chancery. He 1s called Clerk of the 
Rolls, ſtat. 12 Rich. 2. cap. 2. and in Forteſcue, cap. 24. 
and no where Mafter of the Rolls, until 11 Hen. 7. cap. 
20. and yet, cap. 25. ejuſdem, he is called alſo Clerk. 
In which reſpeQt, Sir Thomas Smith, lib. 2. cap. 10. 
ſays, he may not unfitly be called Cu/tos archivorum. He 
hath the beſtowing the office of the Six clerks, and the 
clerks of the petty-bag, examiners of the court, and the 
clerks of the chapel. Stat. 14 & 15 Hen. 8. c.r. 

Maſter of the Temple, The founder of the order of 


- the Templars, and all his ſucceflors, were called Magn 


Templs: Meagi/tri, and probably from hence he was the 
ſpiritual guide and direCtor of the Temple, Ever fince the 
difſolution of that order, he is called ater of the 
Temple, | 
 WVatter of the ward2zobe, ( Magifler garderobe,) Is a 
great officer in court, who had, till the fire of London, 
t666, his habitation belonging to that office, called 
The wardrobe, near Puddle-WWharf, in London, He has 
the charge and cuſtody of all former Kings and Queens 
ancient robes, remaining in the Tower; and all hangings, 
beddings, &c. for the King's houſe. He has alſo the 


| charge and delivery out of all velvet or ſcarlet allowed 


for liveries, &c. Of this office mention is made fiat. 
39 Eliz. cap. 7. | | | 
_ Maftinus, A great dog, a maſtiff. Cowell, ed. 1727. 

Paffs, See Dhips, Dtores. 

MBaſuca, (Fr. maſure,) An old decayed houſe or wall, 
the ruins of a building. In burgo fucrunt 118 maſurz, 
redlebant 41. 25: Domeſday. _ | 

<Zaſura terrag. Sunt in eiſdem maſuris 60 domus plus 
guam ante fuerunt. Domeſday. In Fr. maſure de terre is 
a quantity of ground, containing about four oxgangs ; 
with us it is taken for Domicalium cum fundo, vel pro 

undo cum domicilio competenti. 

Materia, A great beam or timber fit for building. 


Ded! illis materiam & ligna ad omnia neceſſaria ſua, & \ 


ad domus ſuas edificandas. Monaſt. 1 tom. pag. 821, 
Matricula, A regiſter. As in the ancient church 
there was matricula clericorum, which was a liſt or cata- 
logue of the officiating clergy : and matricula pauperum, 
which was an account of the poor to be relieved. Hence 
to be entered in the regiſter of the univerſity of Oxford, 
is to be matriculated, &c, Cowell, edit. 1727. 
Matrimonium, Is ſometimes taken for the inheritance 


| which deſcends to a man ex parte matris, Viz. cum omni 


hereditate patrimonii '& matrimonii ſui, &c, 

Matrimony. See Marriage. | 

Matrir eccleſia, The mother church, either a cathe- 
dral church, in reſpe&t of the parochial within the ſame 
dioceſe ; or a parochial church, in reſpeEt of the chapel 
depending on it. | | 

Matter in deed, and matter of reco2d, Are faid to dif- 
fer thus: in Old Nat. Brev. fol. 19. Matter in deed 
ſeems to be nothing elſe but a truth to be proved, 
though not by any record: and matter of record is that 
which may be proved by ſome [record : for example, if 
a man be ſued to an exigent, during the time that he was 
in the King's wars; this is matter 2n deed, and not matter 
o record; and therefore he that will allege this for him- 
elf, muſt come before the ſcire facias for execution be 
awarded againſt him, for after that, nothing will ſerve 
but matter of record ; that is, ſome error in the proceſs 
appearing upon record, Kitchin, fol. 216. maketh a dit- 
ference between matter of record, and a ſpecialty, and | 


concluſions of reaſon, and univerſal propoſitions, fo ſure 


| ſerved, and held as firm principles and authorities of 
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nude matter; where he ſaith, that nude matter ;x not 
ſo high a nature as either matter of record, or 1 n WF og 
otherwiſe there called matter in deed; whereby "Ys 
that nude matter 18 a naked allegation of a thi 
to be proved only by witneſſes, and not either recorq 
other ſpecialty in writing under ſeal, Cowell, egjt, | ay 
WMaugre, (from the French words, mal, and gre Rl 
quo animo) Signifies as much as to ſay with an unwilling 
mind, or in deſpite of another, and fo it is uſed in L: 
ſet. 672, where it is ſaid, that the huſband ang _ 
ſhall be remitted, mavgre the huſband, thar is, in Pr 
ſpight, or againſt the will of the butband, ; D 
&aum, A ſoft brittle ſtone in ſome parts cf Oxford 
ſhire, which the inhabitants call maum. Dr. Pl; Ny 
Hift. of Oxfordfpire, pag. 69, The Saxon interpreter of 
Orofius, uſes the word maaim-flan, which Mr, $;,; 
renders ſoft-ſtone. And in Northumberland they Qi] uſe 
the word maum or moum, for ſoft and mellow. Cewell 
edit. 1727. | ; 
Maund, A kind of great baſket or hamper, contain. 
ing eight bales, or two fats. See the Book of Rates, fel. 1 
Maundy Thurſday, "The Thur/day before Eaſter, bo 
called from the Fr. mande, ſportula, becauſe on that day 
It was a cuſtom to give larger bounty to thoſe poor men 
whoſe feet the King waſhed. Cowell, edit. 1927. 
Maupignraum, An old ſort of broth or Pottage, 
Cowell, edit. 1727. x | 
Marims in law, Are poſitions and theſes, being 


it ſeems, 
ng done, 


and perfect, that they may not be impugned or diſput. 
ed, For Cs. upon Lit. ſatth, that principia probant, wn 
probantur, and therefore contra negantem principia na ef 
diſputandum. Cowell, edit. 1727. Co. Lit. 343. 

A maxim is a fuze foundation or ground of art, and 1 
conclufion of reaſon, ſo called quia maxima #/t yus, 
dignitas & certiſſima authoritas, atque quod maxime pro- 
betur, ſo ſare and uncontrolable as that it ought not :o be 
queſtioned ; and what is elfewtere called a principle, 
and is all one with a rule, a common ground, p/ulatum 
or axiom. Co. Lit. 10, b. 11. a. 

Maxims are-the foundations of the law, and conclu- 
ſions of reaſon; and therefore ought not to be impugned, 
but always to be admitted ; but they may by reaſon be 
conferred and compared the one with the other, though 
they do not vary, or it may be diſcuſſed by reaſon which 
thing is neareſt the maxim, and the mean between the 
maxims, and which is not; but the maxims can never 
be impeached or impugned, but. ought always to be ob- 


themſelves. Pl. C. 27. b. 

The alterations of any of the maxims of the Common 
Law are moſt dangerous. 2 In/?. 210. 

The laws of all nations are doubtleſs raiſed out of the 
Civil Law, as all governments are ſprung out of the ruins 
of the Roman empire, and it muſt be owned, that the 
principles of our law are borrowed from the Ciyil Law, 
and therefore grounded upon the ſame reafon in many 
things per Holt Ch. J. 12 Med. 482. 

It is a maxim, That as no eflate can be veſted in tht 
King, without matter of record, ſo none can be deveſied out 
of him, but by matter of record; for things are diſſolved as 
they are contrafted. Co, Rep. 1. Cholmey's caſe. At 
other, that an obligation, or other maiter in writing, catt= 
not be diſcharged by an agreement by word, And Argumen- 
tum ab autharitate fortiſſimum eſt in lege. Co. on Lit. 
pag. 141. It is alſo a maxim, That if a man have yur 
two ſons by divers venters, and the one of them purchaſe 
lands in fee, and die without iſJue, the other brother ſhall 
never be his heir, &c. 

Committere agnum lupo, St, Hibern. 14 H. 3. 

Dui cadit a fyllaba cadit a totd couſa, the maxim con- 
demned, Stat. Wall. 12 Ed. 1. | 

uis pro-alieno fatto non eft puniendus, St. Weſtm, 2- 
13 Ed. 1. C. 35. 

De tranſgreſſione certe perſone fatta altera perſona cm 
medum aut emendas ne conſequatur, St. de Vaſt 20 Ed. 1. it. 2- 

That allegiance is due more by reaſon of the crown 
than the perſon of the King, condemned, Exil. Hug. 


Di Ed. 2: f/f. 2c. 
iſpenſer, 15 2 je 2 Neceſſary 


LP ip, | 
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Neceſſary alliances among the peers to purſue evil 
- counſellors, not to be puniſhed by rigour of law. St. ne 
quis accaſ. pro felow Oc. 15 Ed. bs ft $-44-3:1 | 

The King cannot pardon the ſuit of others, ſtatute re- 
voking the pardon, &c. 15 Ed 2, ft. 4. 

The father to the bough, and the ſon to. the plough, 
in Kent, Prevog. Reg. 17 Ed. 2.1.1. c. 16. 
None ſhall be troubled for covenants made in time of 
war, Stat. Ragm. incerti temp. vol. 1. p. 188, | 

Every man is bound to do to the King as his Liege 


Lord all that peitaineth, x Ed. 3. /2. 2.c. 15. 
Juſtices ought not to yield account, 18 Ed. 3, /t. 2. 


j Fnchiles reſtraining the freedom of ſelling merchan- 
dize, are to the common prejudice of the King and his 
people, 25 Eg. 3/0. 4c. 2. 


Several condemned opinions relating to the prerogative | 


and treaſon, 21 R. 2. c. 12. 

Laws without great penalty are more often obeyed, 
1 Mar. fl: 6h {15 © f 
\ Kazyzum. See Maihem. LEE | 

Mayor, Is the chief magiſtrate of a city, and anci- 
ently among the Britains called meyr, which is derived 
jrom whe Britiſh word mret, which fignifies cuſtadire, to 
keep and preſerve z and not from the Latin major, greater. 
Anno 1189, Richard the Firſt, changed the bailiff of 
London 1nto a mayor, and by that example in 1204, King 
ohn made the bailiff of King's Lynn a mayor, while Nor- 
wich obtained not that title till the ſeventh of Henry the 
Fiſth, See more of this word in Spelm. GleſJi See 
Co:/v4tive, Jiuſozmatian, Wandamus, Duo warrants. 

Meav and Methegiin, To pay one halfpenny exciſe 
for every gallon, 12 Car. 2. &. 23. ſet. 5. And one 
halfpenny, 12 Car. 2. c. 24. ſedt. 19, And one half- 
"penny. 22 & 23 Car. 2. c. 5. ſet. 5. And three pence, 
19,.& 17 c. 3. jeft. 2 And three pence, 5 ill. & 
M. c. 20. ſet. 10. And ehree pence, 4 Ann. c. b. ſed. 
15. Andone penny, 8 Ann. c. 7. ſet. 1. 

Mreai, May be exported duty free, 11 & 12 Jl. 3. 
c. 20. fe? 4. How many facks of meal may be car- 
ried at one load in London and I/:/tmin/ter, 6. Geo. 1. 
<. 6. | Fs 

<i5ealrrents, Are certain rents ſtill ſo called, but now 
paid in money, which heretofore, by ſome tenants, in 
the honour of Clun, were paid in meal, to make meat 
for the lords hounds. Cowell, edit. 1727. ES 

$5cais, The ſhelves of ſands or hanks on the ſea-coaſts 
of N:rfolk, are called the meals and the males. 1d. ib. 

Bean, (Medius,) Signifies the middle between . two 
extremes, and that either in time or dignity. For ex- 
amnle of the firſt, His action was mean betwixt the 
di:leiin made to him and his recovery, that 1s, in the 
:Nterim, or, as we uſually ſay, in the mean time. Of the 
lecond, there is Lord Mean or Meſne, (mentioned in 
the ſtatutes of amorti/ing lands, made tempore Ed. 1.) and 
tenant, Cowell, edit. 1727, See Mrſnc. 

Meaſe, ( Meſſuagium) A meſſuage or dwelling-houſe. 
Kitchin, fol. 139. and F. N, B, fol, 2. Stat. Hibernie, 
14 H. 3. and 21 H.8. 13. | 

Mcafon-due, In French Maiſon de diev, Domus Dei, 
a houſe of God, a monaſtery, religious houſe or hoſ- 


39 El. 5. and 15 Car. 2. 7. | 
 Weajure, (Menſura,) Is a certain quantity or propor- 
tion of any thing fold, and in many parts of England is 
one buſhel. According to the 25th chapter' of 1ogna 
Carta, and the ſtat. 17 Car. 1. cap. 19. all weights and 
meaſures in this kingdom ought to be the ſame, and ac- 
cording to the King's /tandard; which ſtandard is called 
mn our hiſtorians, menſura regalis, and was always kept 
in the King's palace ; and all other meaſures were to be 
made after the ſame manner, and in every city, market 
town and other village, it was kept in the churches, 
Cowell, edit, 1727, | | 

There ſhall be one meaſure through the realm, 14. C. 
9 H. CY Co 25+ 27 Ed. J+ | 2. (. 10, 13 8, 2. ft. I, 
(. 9. | | 

Ordinances for meaſuring land, 33 Ed. 1. ft, 6. St, 
Comp, wlnar* » &c. incerti temp), 

Vol, IL, N*® 10s. | 


pital ; the word is mentioned 2 & 3 P. & M. cap. 23. 
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Buſhels, gallons and ells, ſhall be according, to the. 


ſtandard, and ſealed, Ordin. pro. Piftor, incerti temp. c, '8 
& 9: 25 Ed. 3./t. 5.c. 10; 16 R. TS. <3 BY 
Standards of meaſures ſhall be ſent in braſs to the 
counties, 14 Ed. 3. /. 1.c. 12, 34 Ed. 3.e.6... 7 H. 
7o C. 4. | 
Juſtices of peace ſhall enquire of meaſures, 34 Ed. 3. 
Co ho | | 
. The meaſures in the county of Lancaſter, larger than 
in other parts, 13 R. 2./þ. 1.c. 9. I 
| The penalty of buying corn at more than eight buſhels 


the quarter, 15 R, 2.c.4. 1H, 5. 10, 


T he ſtatute mile, 35 E!. c. 6. 


The meaſure of veſſels of wine, eels, herrings and 
ſalmon, 2 H. 6. c. 11. . 


Of veſſels of wine andoil, x. R. 3. c. 12. 
The meaſure of cloth ſhall be a yard and inch, 18 ZZ, 


Os & 230: 


The contents of an acre, 24 H. 8. c. 4 | 

Water meaſure in port towns may be uſed, 16 Car, 
I. Cc. 19. [ef 7. | ; 

The reſpeCtive contents of a barrel of beer and ale, 
12 Car. 2. 23. ſet. 20. ce 24. ſeft. 34. 11, & M.c. 


24. ſet. g. 


The buſhel of corn and alt aſcertained, 22 Car. 2. c. 


8. 22 & 23Car, 2,c.12. 5W.& M.c. 7. /. 18. 


A meaſure of braſs ſhall be chained in every market, 


22 Car. 2, c. 8. ſet, 


Conſtables to ſearch for unſealed meaſures, 22 Car. 2. 


C. 8. ſea. 6, 


Where there is not a clerk of the market, the mayors 
Ic, ſhall ſeal meaſures, 22 & 23 Car. 2.c. 12. 4. 
_ ColeCtors of the exciſe to provide quarts and pints of 


braſs for ale in every market town, 11& 127. 3. c. 15. 
feet. 3 


Contents of 7Vinche/ter meaſure, 1 Am. fl. 2: C. 3 


ſet. 10. | | | | 
Water meaſure of fruit aſcertained, 1 Ann. ft. 1. c. 15. 


Wine meaſure, 5 Ann. c. 47 oat 17. 
Meaſurer, or Mcter of wooll 


Meaſuring-money, The letters patent whereby ſome 


perſons exaCted of every cloth made, certain money, 


beſides alnage, called the meaſuring- money, may be re- 
voked. Rot. Parl. 11 Hen, 4. Fs: 
Mederia. A mead-houſe, or place where mead or 
metheglin was made. Cowell, edit. 1727. 
Medfee, Is interpreted to be a bribe or reward ; it al- 


ſo fignifies that compenſation given in an exchange, 
where the things exchanged are not of equal value. 
Cowell, edit, 1727, 


Mediae et infimae manus homines, Men of mean and 
baſe condition, otherwiſe called men of low fortunes : 
Et plures medize manus guos ex juſtis cauſis Rex exharedave- 
rat. Radulfus de Diceto, Anno 1112. So, Duos milites 
mediz manus homines, &c. Infimz manus homo, is a 
man of an inferior condition, 14. ibid. | 
* Medianue, Of a middle ſize, medianus homo, a man 


of a middle fortune ; medianus bos, an ox of a middle price, 


1d. ib, | 
QEediatozs of queftions, (mentioned in ſtat. 29 Ed. 


2: /lat. 2. cap. 24.) Were fix perſons authoriſed by that 


itatute, (who upon a gue/tion riſen amongſt merchants 
touching any unmarketable wool, or undue packing) 
might before the mayor and officers of the Staple, upon 


their oath certify and ſettle the ſame; to whoſe order 


therein the parties were to give credence without any con» 
tradiction. Cowell, edit. 1727. 


Medietas linguae, Signifies a jury or inqueſt empa-: 


nelled, whereof the one half conſiſts of natives or deni- 
zens, the other ſtrangers; and is uſed in pleas, wherein 
the one party is a ſtranger, the.other a denizen. See the 
ſtat. 28 Ed. 3. cap. 13-—27 ejuſdem, lat. 2. cap. 8. and 
8 Hen. 6, cap. 29. Before the firſt of the ſtatutes was 
made, this was wont to be obtained of the King by grant 
made to any company of ſtrangers. Staundf. Pl. Cor. 
lib. 3- cap. 7. and is called a party-jury. Anno 14 Car. 
2. cap. 11, Solomon' de Stanford, a Few, had a cauſe 

5N tried 


en cloth and of coals, 
Sc. Is an officer in the city of London, See Alnager, 


| NIctec, 
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tried beſore the ſheriff. at Norwich, by a jury of Sex pro- | 


bos & legales hamines & ſex legales Fudezos de civitate Nor- 
wwici, &c. Norf, Paſch. g Ed. 1, Judwxorum Rot. 4. 
& 5. in dorlo. | 
- Medio acquictands, Is a writ judicial, to diſtrain a 
lord for the acquitting a mean lord tor a rent which he 
formerly acknowledged in court not to helong to him. 
Reg. Fud. fole 29. : 
Jediecranean, Is that which paſſeth through the 
midſt of the earth. And for that reaſon the ſea which 
ſtretcheth itſelf from we/? to eaf?, dividing Europe, Ajia 
and A/ſrica, is called the edtterranian Sea ; it is men- 
tioned 12 Car. 2. in the ſtatute of tonnage, Counter- 
feiting Mediterranean palles is felony, 4 Geo. 2. 18, 


GIedirta, A ſudden ſcolding at, and beating one ano- | 


ther. Br:&, l. 3 & 35+ | 
cdſpp, A barveſt-ſupper, or entertainment given 
to the labourers at harveſt-home; Placit, 9 Ed. 1. 
Cowell, edit, 1727. | 
99:dwayn river, Pilots thereon how to be licenſed, 5 
Geo. 2. c 20. It was called YVaga by the Britens; the 
Sax'ins added Med. See Daga. | 
Meer, (erus) Though an adjeCtive, yet 1 
as a ſubſtantive to ſignify meer 71ght. 
ful. 2. in theſe words, "This writ hath but two iſſues, 
Viz. joining the Ze upon the Aerre, and that is to 
put himſelf in the Great Aſſiſe of our Sovereign Lord the 
King, or to join battle. Cowell, edit. 1727. See GNI. 
Mein», (Aenegium, French mere). As the King's 
meiny, 1 Rich. 2, cap. 4. that is the King's family or 
howthold ſervants. | 
claſſes. To what duties liable, 2/7. & A. {ef}. 2. 
Co 4 ſect. 3 


tis uſed 


YJBetv-jeot, The reward and recompence due and. 
given to him that made the diſcovery of any breach of 


penal laws committed by another. 1 he promoter or in- 
forme:'s fee. Comwe!l, edit. 1727» 

QIcuus mquirende, Is a writ that Heth for a ſecond 
inquiry of what lands and tenements a man dieth ſcifed, 
where partial dealing was ſuſpe&ted upon the writ of Diem 


clauſit extremum. Fitz, Nat. Brev. fol. 255. 


It was moved for a melius inguirendum to be granted to 
the coroner of Kent, who had returned an inquiſition 
concerning the death of one that was killed within the 
manor of Greenwich he had returned that he Gied of a 
meaprim in his head, when he was really killed with a 
coach. Hale ſaid a metlius inquirendum 1s generally upon 
an cthce po/t mor tenr, and 1s directed to the ſheriff, But 
Twiſden taid this cannot be to the ſheriff; in 22 Ed. 4. 
the coroner muſt inquire only /uper wWjum cworports; and 
it you will have a new inquiy you mult quaih this. 
Inieed a new inquiry was granted 1n Miles Bartl;'s caſe. 
't being praved, that the court being the ſupreme coroner, 
would exzmine the miſdemeanor of the coroner. Hale 
Ch. fu. bid them make ſome oath of his miſdemeanor, 
becauſc he is a {worn olheer. 

_ guaſhk the inquiſition. Newaigate ſaid, thit in the caſe of 
liles Bartley the inquiry was net hled, and that that was 
the reaſon why a new one was granted, FHale ordered 
the coroner to attend, who (he ſail) muſt take the evi- 
dence in writing, and that he ſhould brivg his examina- 
tion into court. Afod. 82. Mich. 22 Car. 2. B. R. Ano; 
See 15 in, Abr. tit. Melius inquirendum, | 

Q3emvziet, Are ſome kind of remembrances or obſe- 
quies for the dead, in injunctions to the clergy. 1 £4 6, 

Qcnagium, A family: it is mentioned in Trvet's 
Chronid:, þ. 677. and in J/aſſingham, pag, 65. 

Jriditte, mentioned in Crom. Fufiice of Peace, fel. 
193, Is that which Bratlin calleth mealetum, libs 3+ 
tract. 2. cap. 35s I Ggnifies quarre's, ſeuMing or brawl- 
ing. Cowell, edit. 1727+ 

Ac As menal ſervants, (a derivative from mo- 
nia, Ognifying the walls of a houſe, or other place,) 
Are houlhoid-lervants, that 1s, ſuch as Iive within the 
walls of their maſter's houſe, mentioned in the flat, 
2 1H. 4+ 21. 

W2ie, Comprehends all patrimony, or goods an 
neceſiaries for our livelihood; d:minicum e/t propria terra 

«d renſam offignata, 


cr 
3% * 


ais, 


Old Nat. Brew. 


Without oath he will nut. 


were united to the tables of re 


|ditors, 21 Geo. 2. c 32. 24 Geo. 2. c. Ig. 25 Geo, n. cn 


DO: Fs 


this fenle it is taken when w 


$£Y Is 


<Denfalia, Were ſuch parſonages or ſpiritual 15.3; 
Iigious bouſes, anc 
alto Na | v1 g- ang 
called menjal berefices anjongſt the canoniſts. 


199 ag 
were 
e read of ; fra 
menſam ſuam. Cowell, edit, 17 TH Ra oe 
SIenura, Is taken for a bulhel, 
buſhel of corn. Cowe!l, edit. 1727. 
SD entura Biegaltz, T he King's /landard meaſure, ke t 
in the Exchequer, according to which all others wn 
made, See -eajure, 5 
cr, or ere, Words which begin or end with thoſe 
lyIlables ſigniſy fenny places. Cowell, edit. 1727, 
£2era nudtis, Midnight. 1d. 16, 
£32rcennaris, A hireling, a ſervant. Cowell, edit, 15997 
Neicers compaiin, Proviftions for relief of their os 


as menſura biadt, a 


\ 


Three hundred pounds to be paid annually to the Mex. 
cers company towards payment of annuities, debts, (;, 
24 Geo. 2.c, 19. For the relief of the bond in4 other 
creditors of the wardens and commonaity of the myltery 
of mercers of the city of Londin, 4 Geo. 3. c. 50. 

Wercyant, Every one that buys and {ſclls, is ng 
from thence to be denominated a merchant, but on!+ ls 
who trafficks in the way of commerce by importation or 
exportation ; or otherwiſe in the way of emption, yen«. 
dition, barter, permutation or . exchange, and who 
makes 1t his living to buy and feil, and that by a cn- 
tinued ailiduity, or frequent negociation in the myllery of 
merchandizing z but thvie that buy goods to reduce them 
by their own art or induſtry into other forms than for- 
merly they were of, are properly called artificers, not 
merchants ; not but merchants may, and do alter com- 
modotres after they have bought thein, tor the more ex- 
pedite fale of them, but that renders them ot artificers, 
but the ſame 1s part of the myſtery of merchants; but 
perſons buying commodities, though they alter not the 
form, yct if they are ſuch as fell the ſame at ſuture days 
of payment for a greater price than they coſt them, tcy 
are not properly called merchants, but are ufurers, though 
they obtain ſeveral other names, as - warchoute keepers, 
and the like 3 but. bankers, and ſuch as deal by exchange 
are properly called merchants. 3 olloy 456, 457. wp. 
7. ſects I 3. | 

if a perſon, who otherwiſe 1s no merchant, being be-. 
yond ſea, takes up money and draws a bill upon a mer» 
chant, the cannot in an action brought upon this bill 
apainlt him as the drawer thereof, plead that he was ng 
merchant ; for the very taking, up the money and drawing 
the bill makes him a merchant to this purpoſe, and is a 
merchandiza>le aft. Comb. 152. Mich, 1. T7, & MM. at 
Serj. ants [nn in Fleet-flreet, Sar ſeficld v. Tiitherly, = 

Merchant includes all forts of traders as well and as 
properly as merchant adventurers. OD. 279. b. cites Speln, 


Guida, A merchant taylor in a common term ; per 
Hole Ch, J. 2 Saik. 445. Mayir, &c. of Lond v. 
Files. | | | 


'Che cuſtom of merchants is part of the Common Law 
of this kingdom, of which the judges ought to take no- 
tice ; and if any doubt ariſe abvut the cuſtom, they may 
fend for merchants to know the cuſtom ; per Hibart 
Winch 2.4, 

Merchants ſhalt have ſafe conduR, and may buy and 
ſell by the ancient and right cultoms, 42. C., g H. 3. 6 
30." 2£d. 3.6.9: 14 Ed: 3. fl« 2. 6.2 5 Re 2+ fls 2: 


Two merchants of L:nden {hall be choſen to receive 
recognizances of ilatute merchants, &. de Mdercatar', 
13 Ed. 1/2. 3+ | 

May freely fell their merchandiſe without diſturbance, 
g Ed. J © 1-38 £d. 1. flo hs & 2» | 

May fell their merchanaiſe in groſs or by retail, iN 
London or elſewhere, 25 &4d. 3. /t« 4. 2. 11 R. 2 
C7. 16: R. 2: co 21. contra. 
_ Foreign merchants to have redreſs by the law 
Raple,.27:£d- 3: /t..2. 5, 2. & 20. 

Remedy for merchants who have been roboed, 
their goods at fea, 27 £4. 3./l. 2.13 RR 

In caic of a wer, merchants ſhall have time to with- 


of the 
or loſt 


draw their cficQs, 27 Zd, 3. /f. 2.6 17. 


Shai 


MN. EK 
Shall not loſe their goods for the trefpaſs of their ſer- 
2 Ed. 3. /t. 5:6 19. -, : 
nl A redrels by law merchant, 27 Ed. 3. ff. 2. 
7 Their ſhips ſhall not be compelled to come to any 
ort 23 Ed. J+ Ce Ky 

Engroſling prohibited, 37 £4. 3. c. 5. : 

May trade freely, ſo that Eng/:/h merchants do not ex- 
ort wool, and that none export gold or filver, in plate 
or money, 38 Ed. 3: c. 2. | | 7s 

What wares merchants may ſell by retail, and what 
only in grols, 2 R..2. fe Ie c. I, 

Merchants of Italy and Spain may trade to England, 
giving ſecurity to carry their exports weſtward or to 
Caloity, 2 Re 2. flo Tels 3; | Ye 

Shall give ſecurity to Jay out the proceeds of their im- 

Orts on merchandite of the realm, 14 R. 2. c. 1. 

On exchanges made, they ſhall give {ecurity to lay out 
to the vaiue in merchandiſe of the ttaple, 34 R. 2.c. 2. 
g H. 5+ /t. 2+ ©. 9. 1 H. 6. c. 6. 
© Merchants ſtrangers ſhall be courteouſly and righteouſly 
uſed, 14 R. 2.c. 9. 12 Car. 2.c. 4. ſet. 3. 

Merchants a'iens ſhall not fell to one another-wine or 
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Hoſts ſhall be aſſignedto, merchants ſtrangers, 5 H. 4. 
& 9. 18h. co 4 | 

All merchants may ſeil in groſs, notwithſtanding the 

Franchiſes of London, 7 H. 4. c. 9. 

The Chancellor ſhall ſend eftreats into the Exchequer 
of theexchanges, 1; H. 4. c. 8. 

None fhall ſell to merchants ſtrangers but for ready 
money, and they ſhall not refuſe payment in Glver, 8 
H.b. c.-24. 

May ſe!l cloth at fix months-credit, 9 #. 6. c. 2. 

Merchants ſtrangers reſtrained from ſelling to mer- 
chants ſtrangers, 18 #. 6. c. 4. # 

{ialan merchants ſhall not ſell any goods after eight 
months from the importation, nor any thing by retail, 
IR. 3&9. .1 H, 7» © 10. | 

Merchants of Treland, Ferſey or Guernſey, ſhall lay out 
the produce of their imports, 3 H. 7. c. 8. 

Engl/bzn may merchandiſe in Flanders, &c. without 
paying any fine to the merchants adventurers of Londn, 


- 


12 Hs, 7. C O, . 


the trade to Spain, Portugal and France, to be free, 
2 5. I.c. 6. Having of - Queen El:zabeth's charter, 
4 ac, Co O. : 


yY 


n0E 2 Bac, Ar, and 15 Vin. Abr. tit. Merchants. 
<YJoL)EHRAIE, Is one of thoſe three laws out of which 
tne Conqueror framed our Common Laws with a mixture 
G the laws of Normandy, and was the law of the 1er- 
215, when they governed the third part of this realm. 
Vor Camden in his Britannia, pag. 94, &c. ſaith that in 
tne y2ar 1016 this land was divided into three parts, 
whereof the H/2/2- Saxons had one, governing it by the 
mn catled T7 /7-Saxon'age, an? that contained theſe nine 
Inires, Kent, Snſjex, Surrey, Berkſhire, Hampſhire, WVilt- 
Joire, Somer ſotfhuve, Dorſet, and Devonſhire, "The ſecond 
by the Dares, which was ruled by the laws called Dane- 
age, and that contained theſe fifteen ſhires, York, Derby, 
Noting ham, Leicefler, Linceln, Northampton, Bedferd, 
*ungham, Hertford, Efſex, Middleſex, Norfolk, Suffelh, 
Cambridze end Huntingdon. The third was poiteſſed and 
governed by the Mercans, whoſe laws were called 7:r- 
Genlage, and held thoſe eight, Glecefter, Worceſter, Here- 
ford, [Ferwick, Oxford, Cheſter, Salop and Stafjord, Out of 
waich three (which relate not at -all to a different law, 


aw) as we ſaid, 


MES 

cuſtom, or uſage, but to ſeveral ſorts of amerciaments; 
multts, and fines, for the tranſgreſlion of one and the ſame 

_ ſome additions, was framed that 
which we now call The Common Law of England. Cowell, 
edit. 1727. 

Werchet, ( Merchetum,) A fine or compoſition paid 
by inferior tenants, to the lord, for liberty to diſpoſe theit 


davphters in marriage. No baron, or military tenant 
could marry his ſole daughter and heir, without ſuch leave 
purchaſe from the King, pro maritanda filia, And 
many of our {ervile tenants could neither ſ:nd their ſons 
to ſchool, nor give their daughters in marriage, without 
expreſs licence from the ſuperior lord. See Kennet's Gloſ- 
fary in Maritagiunm, See *Parrizet. | 


JPercta, Is uſed in many places in the 2Zona/ticon, for 


amerciament. 


MDercimaniatus Angliae, Was of old time uſed for 


{ the impoſt of Zngland upon merchandiſe. 


Percy, (ericordia,) Signifes the arbitrament or 


diſcretion of the King, lord or judge, in puniſhing any 
offence, not direCtly cenſured by the law : as to be in. 


the grievecrs mercy of the King, 11 H. 6. is to bein 


hazard of a great penaity, - See MP ſ:recordia, 


SIerger, Is where a lefler eflate in lands, &c. is 


drowned 1n the greater: as if the fee comes to tenant for 
years or life, the particular eſtates are merged in the fee : 
but an eſtate-tail cannot be merged in an cſtate in fee; 
for no eſtate in tail can be extinct, by the acceſſion of a 
greater eſtate toit.. 2 Co. Rep. bo, 61, If a leſſor who 
hath the fee, marries with the leſſee for years ; this is no 
merger, becauſe he hath the inheritance in his own, and 
the leaſe in right of his wife. 2 Pld. 418. And 
where a man hath a term in his own right, and the in- 
heritance defcends to his wife, fo as he hath:a freehold in 
her right, the term is not merged or drowned. Crc. Care 
275, wee I5 Vin, Abr. tit. Merger. 
Merſcum, A lake; ſrom the Sax. mere, lacns. 
SR". molendina, merſca, * & mariſca. Ingulph. þ. 
OI. | 


Merſe-Dare, (Sax. Tnrole paludum) So the inhabitants 


of Romncy-41arſh in Kent were anciently called. Cowel!, 
edit. 1727. | 


WMertlage, Seems to be a corruption of, or a Larw- 


French word for-martyrology. See Hill. g Hen. 7. fel. 


14 6. for it being aſked what was meant by mertlace, the 


book ſays, Ceo eft Kalender univerſal in  Egliſe de Ceft 
realm, lex queux prie/ts ſont lies d' obſerve & ne plus. 


A church kalendar or rubrick. Cowell, edit. 1727. 
Merton, Statutes made there, 20 Hen. 3. 
Hejne, / Medius,) Signifies him that is a lord of a 
manor, and fo hath tenants holding of him ; yet himſelf 


holds of a ſuperior lord. Cowell. See 15 Vin. Abr. tit. 


Pefne. 


Mefſne alſo ſignifies a writ, which lieth where there 1s 


lord; meſne and tenant. The tenant ho!deth of the meſne 


by the ſame ſervices, whereby the mz/ne holdeth of the 
lord; and the tenant of the meſne is diſtrained by the ſu- 
perior /ord, for that ſervice or- rent which is due to 
the meſne. Filz. Nat. Brev. fol. 135. 13 Ed. 1. cap. g. 

. Forejudger by default given the writ of meſne, St. 1/2. 
2.13 Ed. 1.c. 9. Proceſs in the writ of 2e/ne regulat:d, 


and remedies provided for the tenant peravaile, St, Weſt. 
13 Ed. 1 Cs Os 


Sejnalty, (Medietos,) Signifies the right of the meſne, 


-as the meſnaity is extint. Old Nat. Brev, fol. 44. It 
the mejnalty deſcend of the tenant. * Kitchin, ſol, 147» 


Mears, (from meſ/is,) Is the chief ſervant in huſ- 


bandry, now called a bailiff in ſome places, whoſe office 
1s to look into the grounds to ſee no damage 1s done. 


Manaſlic. 2. tom. p. 832, Cowell, edit. 1727. Meſſarius 


alſo ſignifies a mower or harveſter. Feta, hb. 2. cap. 755. 


Meſſenger of the Exchequer, Is an officer in that court, 


of which there are four, who as purſuivants attend the 


Lord Treaſurer, to carry his letters and precepts. See 
Purjuivane, 


JZvffe Thane, Signifies a prieſt, "The Saxons called 


every man Than?, who was above the common'rank ; 
ſo 47:/]: Thane was he who ſaid maſs: and JYorules Thane 
was a fecular man of quality. Cowell, dit. 1727. 
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| ſuagis, Coke on Litt. cap. 8. 


ney. Taylor's Hiſtory of Gavelkind, pag. 118. 


M.A. R 
JNeſſina, Reaping time, harveſt. 74. 1b. | 
$2ehuaye, (Meſſuaginm,) Is properly a dwelling- 
houſe, with ſome adjacent 3465 aſligned to the uſe thereof. 


IV-/?, part 2. Symb. tit. Fines, ſeft, 26. Brad. lib. 5. 
cap. 28. and Plowden, fol. 169, 110. where it is ſaid, 
that by the name of a m2/uage may paſs alſo a curtilage, 
a garden and orchard, a dove-houſe, a ſhop, a mill, a 
cottage, a toft, a chamber, a cellar, &c. yet may they 
be demanded by their fingle names. MZc/Jagium in Scot- 
land, ſignifies the principal place or dwelling-houſe, within 
a barony, which we call a manor-houſe. Skene de vwerbo, 
figntf. verb. Meſſuagium, In ſome places it is called the 
fite of a manor. A precipe lies not de demo, but de meſ- 


51:eftito, defline, or rather Meſcellane, that is, wheat 
and rye mingled together, Et nonam garbam frumentt, 
meſtilonis, /tliginis & omnis generis bladi, Pat, 1. Ed. 3. 

ar. I. Ms. ©. | 

3Netai, 'The exportation of iron, braſs, copper, lat- 
ten, bell and other metal, anciently reſtrained, 28 Eg. 3. 
c $..: 33 Hen. 8. c. 7. 2 & 3 Ed. 6. c. 37. permit- 
ted, 5 //. & M.c, 17. Metal prepared for battery, to 
what-duties liable, 4 //. & 1. c. 5. Jer. 3. 

AAeteco?n, A meaſure or portion of corn, given out 
by the lord to cuſtomary tenants, as a reward and en- 
couragement for their duties of work and labour. Stz- 
pendia & metecorn, ac cetera debita ſervitia in monaſterio 
predidto ſolvantur. Ryley's Plac, Parl. f. 391. 

Ycetegavel, (Crbi gablum ſeu vefigal,) A rent paid 
in victuals, a thing uſual of old, as well with the King's 
tenants as others, till Henry the Firſt changed it into mo- 


Meter. See JNeaſurer, 

Metyeglin. See Jcad. | 

Metteſhep, JNetteſchep, Mettenſcep, Some rent or 
acknowledgment paid in a certain meaſure of corn ; for 
which an equivalent was ſometimes . paid in money. It 
feems to have been commonly a fine or penalty impoſed. 
on the tenant, for his default in not doing his cuſtomary 
ſervice of cutting the lord's corn, Paroch. Antiq. p. 495. 

j3:eva, A mow of corn laid up in the barn. Cowell, 
edit. 1727» | 

Jiicel-gemotes, JMicel-ſynods, The great councils 
in the Saxon times of King and noblemen, were called 


IV itcna-gemotes, and after Micel ſynods and Micel-gemotes, | 


7, e. Great and general aſſemblies. Cowell, edit. 1727. 


93ddicſer, The ſeſſions of the peace how often to be| 


held, . 14 H. 6. :£.-4- | 
In aftions triable by ;ddleſex jurors, they ſhall be 
called the fourth day, &c. 8 Ed. 4. c. 3» | 
Inhabitants of //:/{min/ler, exempt from ſerving on 
juries at the ſeſſions for the peace, 7 & 8 /F. 3. c. 32, 
ect. 9. | ; 
/ Deeds and wills to be regiſtered there, 7 Ann. Cc. 20, 
No juror to be returned at the ni/i prius in Middleſex, 


who hath been returned- in two preceding terms or vaca- | 
tions, 4 Geo. 2. c. 7. ſett. 2. 


Leaſeholders qualified to ſerve as jurors in Middleſex, 
4 Gee 2-6 7. fo Þ X | 

But one county rate to be made for Middleſex, 12 
Geg. 2. 29.. þ. 15+ SOS 

<Aild-boards. See Paſte-boards. 

AZiidernir, Are a kind of canvas, whereof fail-cloths 
or other ſurniture for ſhips are made. 1 Fac, 1. c, 24, 
Mile, Miliare, Is the diſtance of one thouſand paces, 
Otherwiſe eight furlongs, every furlong to contain forty 
lugs or poles, and every lug or pole ſixteen feet and a 
half. 25 Eliz. 6: a 

Mile to be taken by computation for the diſtance of 
the refineriesof rock-ſalt fromthepits, 8 Geo. 2. c. 12. /. 2. 

Wilitare, 'To be knighted, viz. Rex per Angliam fe- 
cit proclamari, &c. ut gut haberent unde milttarent ala 


 apud Weſtmonaſterium, &c. Mat. Welſtm. pag. 118, 


Militia, 'The trainbands ; the ſtanding force of a na- | 


tion, Zohnſ. Clarendon. 
None to be compelled to go out of the ſhire, but on 
neceſlity, 1 Ed. 3. /t. 2. c 5, | 
Soldiers (hall be at the King's wages the day that they 
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None ſhall be conſtrained to find men of ar 

tenure, or by afſent of parliament, 2; By. 2 T by 
"i TR; | ; 3 fr 5. 
Former aCts repealed, and the charge of find;... 

and arms aſcertained, 4 & 5 Ph, & Mar. pag ” = 
I4 Gar - FR > 39 
All perſons required ſhall appear at a m 

SS PE&M.c.23 - Wery Ie 
The militia of towns corporate ſhall not be © 
muſter out of their liberties, 4 & 5 P. & M. c. 

'The command of the militia aſſerted to th 
13 Car. 2. /t. 1. c. 6b. 13& 14 Car. 2. c. 3, 

'The powers of the lieutenants and deputy lieutenan: 
of counties, and regulations of the militia, 13 & S 
Car. 25.6. 3. 15 Gar. 2t T4 1* Geo; tc 14 . 
Geo. 2, c. 23. | i 
Papiſts eſtates chargeable, zo & 11 7, 3. c. 12, , 
The lieutenancy may diref&t who ſhall contribute to 
the finding a horſe, &c. 9g & 10 JF. 3. co 12. feet, 2, 
1 Ann. ft. 2. c. 22. ſet. 2. 7 
Trophy money not to be levied till the former xc. 
counts are paſſed, 1 Ann. ft. 2. c. 23. ſe. 4. 10 4 
c. 25, ſeft. 4. £15 | | 

Lieutenants to appoint the ſize of mnſkets, 9 Gy, | 
"0 "I | | : 

New regulations of the militia, go Geo. 2. c, 25, 

Qualifications to be left with the clerk of the peice 
30. Geo--2. 625-£..9%. © ; 

Peers or their heirs apparent not compellable to fer. 
vice, 30 Geo. 2. c. 25. ſet. 11, | 

Commiſſion does not vacate ſeat in parliament, 30 
Geo. 2. © 25. fefts 12. Sh 3 

Men ſerving for themſelves, exempt from offices, {14- 
tute work, &c. 30 Geo. 2. c. 25. /. 23. 31 Geo, 2, 
c. 26, ſeft. 24. | | 

Married men called out may ſet up trades in any 
part of Great Britain, 30 Geo. 2. c. 25. ſeft. 25, 
p | N_ to be hired for quakers, Jo Geo. 2. « 25, 
ect. 20. 
| Conſtables to afliſt in the execution of the aCt, 30 Gu. 
2.6 35. ſet. 44. ? # 

In caſe of invaſion, &c. the patliament to be ſummon- 
ed, 30 Geo. 2. c. 25. f. 46. | | 

Penalty on negleCQting, bid, ſe. 50. 

Conſtables to return the names ot deputy lieutenants 
and pariſh officers in the liſt, 31 Geo. 2. c. 26. ef. 14. 

Oath to be taken, 31 Geo. 2. c. 26. ſed. 18. 

Penalty of perſuading conſtables to make falſe returns, 
31 Geo, 2. c 26. fe 23. | | 
/ Attendance of conltable enforced, 31 Geo. 2. c 2b. 
ect. 35. | 
Militia laws extended to Berwick, 31 Geo. 2. c. 26, 
fete 42: © - | 

The militia laws reduced into one a, 2 Ges. 3. c 29. 

Explained and amended, 4. Geo. 3. c 17. | 

Application of the money granted for the charge & | 
the militia, 2 Geo. 3. c. 35. 3 Geo. 3. c. 10. 4 0% 
J-- © JO. -- 5 Geo Jo £. 34» | "— 

Mult, (Melendnum) Is a houſe or engine to grind 
corn, and either a water-mil), wind-mill, horſe-mill, 
hand-mill, &c. and beſides corn and griſt-mills, ther 
are paper-mills, fulling and tucking-mills, iron-mills, 
oil-mills, &c. The toll ſhall be taken according to the 
ſtrength of the water, Orain. pro pi/tor. incerti ten”. Pro- 
hibition ſhall not go in ſuit for tithe of a new mill. Art, 
Cler'. o Ed. 2. ft: 1. 6 5: 

Magiſtrates may ſearch mills for adulterated meal, &*« 
31 Geo. 2, c. 29, ſef. 29, Miller, baker, £7, not to 
aR as magiſtrate under this a&t, 31 Geo. 2. c 29+ /+ 3 
See Ig Vin, Abr. tit. [Au 

Miyicate, (mentioned in ſtat. 7 Fac. cap. 19.) A 
trench to convey water to or from a mill. Cowsll, ealt, 
1727. | 
ina, A corn-mete or meaſure of different que 
tity, according to the things meaſured by it: and a” 
nage was atoll or duty paid for ſelling corn by this mea 
ſure. Cowell, edit. 1727. | 

Minare, To mine, or dig mines. 49. 16. 


4 
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e crown, 


depart out of the county, 18 £4. 3. /t. 2. & 7» 


Winator carucae, A a 14. 1b. Qfneral 


M-= 1:8 

M.neral courts, (Curie Minerales,) Are peculiar 
courts for regulating the concerns 
nary courts are tor tin. [d. ib. , | 
CEIIEES (Minerie,) Places or caverns in the earth, 
which contain metals'or minerals. Fohnſon : Boyle. A 
mine 1s not properly ſo called nll It 1s opened - jt 18 bur 
a vein of coals beſore ; and this is" the opinicn of Lotrd 
Cike in 1 Injt. 54 b. and Juſtice Twiſqen laid, that he 
knew no reaſoa why my Lord Coke" fingle opinion ſhould 


- - OP . $f | 
not be as good an authority as F:tzherbert in his Nat. Br. 


or the Doctor and Student. 2 4. 1939, ; 
A man opens a mine in his land, aad digs till he digs 
ander the ſoil of another 3 be may follow his mine there ; 
hut if the owner digs there allo, be may lop his faither 
progrels; and fajd to be the ule in Cornwa 2 Yeut. 342. 
per WVilde ]. on a cafe referred to hum/by Lord Bridgman. 
22 Car. 2+ | Wt 
[: 1745 faid by the Solicitor-general, that there Was a 
Vrear difference between pits and mines ; for 1t a mine be 
opened, he that may work the mine 1s not, obliged to 
purſue the vein of ore under ground ; but he may link 
pits in purſutt of it which are neceflary to come at the 
ore, and as many as he thinks proper; and Lord -Chan- 
celior ſaid, it had been ſo refolved before Powe! J. on 
ret conlideration, and cunfulting and examining the 
molt able miners.” Caſes in Equity in Ld. Ch. King's 
time, 72. Nov. 10, 1729, Clavering ve. Clavering. _ 
If a man_demifes land for life or years, in which 1s 
a coal-mine open, the lefſee may dig in it; for the mine 
being open, it ſhall be intended by his demiſing all the 
land, that his intent is as general as his demiſe ; but it 
the mine was not opened at the time of the demiſe, the 
Jeflee by leaſe of the land is not impowered to make new 
mines; but in ſuch caſe if he leaſes his land and all mines 
therein, the lefſee may dig for mines there ;* reſolved. 
5 Rep. 12, Trin. 41 Eiiz. C. B., Saunder's cafe, 


a 


A queſtion was, if copyyolder of inheritance may dig 


mines 19 his land? "The court ſeemed to think he might ; 
for that otherwiſe mines there ſhould never be opened ; 
as in the caſe of the glebe of a parſon. Sid. 152. Trin. 
' 15 Car. 2. B. R. in the caſe of Rutland ( Lord) v. Giee 
Lands in which are coal-mines not opened are ſettled 
upon A. 1n tail, remainder to B. for life, but not without 
impeachment of waſte, remainder to C. in tal, and . 
opened mines and worked them and died without ifſue ; 
B. the now tenant for life opened the earth io purſue the 
old vcin of coals, and C. moved for an injunction to ſtay 
the opening the earth in any new place ; but Ld. Ch. 
King thought Þ, might work all mines which were law- 
fully opened by the preceding tenant in tail, though ſub- 
12quent io the ſettlement, and ſo denied the injunction. 
2 Vns's Rep..388. Mich. 1726. Clavering v. Clavering. 
If a perſon breaks up, or even attempts, or threatens 
to break up mines which he ought uot to do, that is a 
reaſon for coming into Chancery to have an injunCtion ; 
fer Lord Chancellor. Barn. Chan. Rep. 497. Paſch. 
1741, inthe caſe of Gibſon v. Smith. | | 
Mines of copper, &c. ſhall not be Royal mines, though 
gold andfilver may he extrafted, 1 Pull. & M. c. 30. fe 4. 
The Rates ac which the king may take the ore of ſuch 
mines, 5 W, & M. c. 6. | oh 
_ For relief of the creditors of the comptny of mine ad- 
. Venturers, 9 Ann. cl. 24. Entering mines of black lead 
with intent to ſteal, felony, 25 Geo. 2- c. 10 © 
Winments, or runiments, (Afunimenta, from mu- 
112, to defend,) Are the evidences or writings; whereby 
a man 13 enabled to defend the title of his eſtate. 5 Rich. 2, 
8 and 35 Hen. 6. 37. Wangford ſays, this word minj- 
ent includes all manner of evidence. See Muniment, 
$2.10ters, If a miniſter is diſturbed in the execution 
of his office in the church ; the puniſhment upon con- 
ViCtion is a fine of 10/7. and upon non-payment three 
months impriſonment, &c. 2 & 3 Ed. 6. c. 1. And 
citurbing a licenſed meeting, incurs a forfeiture of 20 /. 
by 1 Pill. & 2J. c. 11. See Hervice and ſacraments. 
*Pmiſtri Zegts, Extend to the judges of the realm, 
as well as to thoſe that have miniſterial offices, Co. 2 I1n/l, 
fil, 208, | EATS | 
Vol, II, NP 106. 


of lead-mmnes,. as flan- | 
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Jinor, One in _nonage, minority, or under age, 
More properly an heir male or ſemale, before they came 
to the age of 21; during which minority, their ations 
are invalid, &c, yet a minor may preſent, as patron, to 
an eccleſialtical benefice. Ceroell, edit, 1727. 

J221935, jUinorites, The Franciſcan friers, ſo called 
by the rules of their order. 14. ib. Mat. W:/t. 

J,-mfirel, (Minftrellus & meneſ/trallus, from the Fr. 
meneſtrier,) A muſician, a fidler or piper; mentioned 
4 H. 4. cape 27. pat. 24 April 9 Ed. 4. Durd marij- 
cali & minſtrelli praedieti per ſe ferent & the deberont 
unum corpus & una communitas perpetua, &c, Upon a quo 
warrants, 14H. 7, Laurentius Dominus de Dutton clamat, 
guod emnes minſtrelli infra civitatem Cefirie & infie 
Ceftr 1am manentes, vel officia ibidem exercentes, debent con- 
venire coram ipſo vel Senejcalls ſuo apud Ceftriam, ad feſlum 
Nitivitatis $. Fohannis Baptifla annuatim, & dabunt fab: 
ad dielum feftum quatuar lagenas vini & unam lanceam ; 
& injuper quilibet eorum dabit ei quatuor denarios & unum 
obalum ad dittum fejlum, & habere de qualibet meretrice 
infra conutatum Cefiria, & infra Ceftriam manente, & 
officium ſuum exercente, quatuor d:narios per annum ad feſlum 
preditium, &c, And where by the. ſtatute of 39 Eliz. 
cap. 4. fidlers are declared to be rogues ; yet there is a 
proviſo therein, exempting thoſe in Cheſhire, licenſed by 
Dutton of Dutton. The muſicians of England, incorpo- 
rated By King Charles II, anno 1670. See Clauſ. 9 Edw. 
2. m. 26 Dorſo, an ordinance Siper menſuratione fercula- 
rum & meneltrallorum. It was uſual for theſe min/lrels, 
not only to divert princes, and the nobility, with ſports, 
but alſo with muſical inſtruments, and with flattering 
ſongs, in the praiſe of them and their anceſtors. The 
ofhce and power of the King of the min/trels, is men- 
tioned in the Monaſtic. 1 tom. pag. 355. Ciwell, edit. 
1727. See Nagzants, _ 

3vznt. Is the place where the: King's .coin is formed, 
be it gold or filver, which is at preſent, and long hath 
been the Tower of London, though it appears by divers 
ſtatutes, that in ancient times the AZint hath been alſo at 
Calais, 12 Re. 2. c. 16. 9 H. 5. flat. 5. cap. 5. The 
officers belonging to the int have not always been alike: 
at preſent they are theſe; the warden, who is the chief 
of the reſt, and is by his office to receive the filver of the 
gold{miths, and to pay them for it, and to overſee all the 
reſt belonging to his function : his fee is a hundred pounds 
per annum. The maſter-worker, who receiveth the ſilver 
from the warden, cauſeth it to be melted, and delivereth 
it to the moniers, and taketh it from them again when 
it is made ; his allowance is not any ſet fee, but according 
to the pound weight. The third is the controller, who is 
to ſee that the money be made to the juſt aſliſe, to 
overlee the ofhcers, and control them, it the money be 
not as it ought to be; his fee 'is a hundred marks per 
annum. Then is the maſter of aſſay, who weigheth the 
filver, and feeth whether it be according to the {tandard ; 
his yearly fee is likewiſe a hundred marks. "Then is the 
auditor to take the accounts. 'I he ſurveyor of melting, 
who is to ſee the filver caſt out, and not to be altered _ 
after it 1s delivered to the melter, which is after the aſſay- 
maſter hath made trial of it. "Fhe clerk of the irons, who 
ſeeth that the irons be clean, and fit to work with. 
'The graver, who graveth the ſtamps for the money. 
'The melſters, that melt the bullion before it comes to the 
coining. 'The blanchers, who do anneal, boil and cleanſe 
the money. 'The porters, who keep the gate of the mine. 
The prove/t of the mint, who is to provide for all the 
moniers, and to overſee them. Laſtly, the monters, who 
are ſome to ſhear the money, ſome to forge it, others to 
beat it broad ; ſome to round it, and ſome to ſtamp or 
coin it. . Their wages are uncertain, according to the 
weight of money coined by them. Cowell, edit. 1727. 
See JYaney, Privileged places. | SEE 

M:nuecre, 'T'o let blood ; minutio, blood-letting, This 
was a common old praCtice among the regulars, andthe 
ſecular prieſts or canons, who were the molt confned'and 
ſedentary men. In the regiſter of ftatutes and cuſtoms 
belonging to the cathedral church of St. Paul's in London, 
collected by Raiph Baldock, dean, about the year 1300, 
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there is one expreſs chapter De minutiane. Cowe!l, edit. 


Dlarg. fp! 11. cites to Eliz. Biliingley's cale, 
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LY : | 

Munuce tithes, {Binute five, minores decime,) Small 
tithes, ſuch as uſually belong to the vicar, as of wool, 
lambs, pigs, butter, cheele, herbs, ſeeds, eggs, honey, 
wax, &©c, See 2 Par. [n/l, fol. bag. and Udal and Tin- 
aai's cale, I7ill, 22 Fac. where the tithe of wool was 
adjudged miunuta decima. Cre. Rep. f2l. 21. See Cithcs. 

SHirecula, A ſuperſtitious ſport or play, practiſed by 
the Popiſh clergy for gain and deceit : prohibited by 
biſhop Gr./7head in the dioceſe of Lincoln. Cowell, edit. 
1727. 

Dis : This ſyllable added to another word fignifies, 
ſome fault or defc&t ; as, miſprifion, miſdicere, t. e. to. 
ſcandalize any one; miſdocere. 7. e. to teach amiſs. 92, 
preſbyter populum jurm miſacceat. Cowell, edit. 1727. 

Dia, A compact or agreement, a form of peace or 
compromiite. 14. 14, 

Gtanentuce, or Siadventure, | ( [nfortunium,) Has 
in law a ſpecial ſignification for the killing of a- man, 
partly by negligence and partly by chance. As if one, 
thinking no harm, careleſfsly throws a ſtone, or ſhooteth 
an arrow, &c. wherewith he killeth another : in this cate 
he commits not felony, but only loſeth his goods, and 
hath pardon of courſe for his lite. Staund. Pl. Cor, b1i9. 


t. cp. 8. Britton, cap. 7. diſtinguiſheth between aven-| fuch miſes and profits of their lands as they have had in 
ture and miſadventure : aventure he maketh to be mere 


chance; a> it a man being upon or near the water, be 
taken with ſome ſudden fickneſs, and fo fall in and 1s 
drowned, or into the fire, and be burnt to death. M1/- 
adreature he maketh, where a man cometh to his death 
by ſome untoward violence, as the fajl ot a tree, or! 
ot a cate, the running of a cart-wheel, the ſtroke of a 
horſe, or ſuch like : fo that z21Jadventure 1n Staundford's 
opinion is conſtrued ſomewhat more largely than Britton; 
underitandeth it. Yet. Symbo/, fart 2. tit, Inditement,,| 
ſet. 48. makes homicide caſual, to be merely caſual, or 
mixt. Jomicide by mere chance he defineth /ec2. 49 to be, 
when a man is ſlain by mere fortune, againſt the mind 
of the killer 3 as if when one 1s hewing, the ax flieth off 
the haft, and Killeth a man, and this is all one with 
Britt:n's miſadventure : homicide by chance nuxxed he defin- | 
eth /:. 50. to be, when the killer's ignorance or neg- 


1 


? 


ligence tis joined with the chance; as it a man lop trees | 
by the highway-fide by which many uſually travel, and | 
caſt down a bough, not giving warning, &c. by which 


a man palling by is ſlain: Cowell, edit. 1727. See Y0- 
mictde., | | | 
Aſſumpjit to pay 121. 


Mirofing or mifcomputing. 
Jury found a promiſe to pay 74. the judgment was re- 
veried ; becaule it is not the ſame «f/umpft, D. 219. 6. 


D-bt; and declared, that the defendant had bargained 
with him to give him for the paſturing of every horſe by 
the nizht 24, and for every ox 14. halt-penny, and 
ſheweth, that be had paſtured 70 horſes and 300 oxen, 
et ideg afii7 accrevit to demand, &c. and he demanded 
more than upon his own ſhewing it appeared he ſhould 
have; for the number of the horfes and oxen did not 
ainount to the ſum he had counted ; and this was alleged 
in arreſt of judgment after verdict found tor the plaintiff ; 
but judgment was given for the plaintilf notwithſtand- 
ing. Cra. Eliz. 22+ Mich. 25 Eliz, in C. B. Moor's 
Cale. | 

In a writ of annuity plaintiff demanded 20 nobles, 
and it appeared by his own ſhewing, he was to have but 
19; and the writ was abated by award of-the court. 
Cro, Eliz. 22. Mich. 25 Eliz. C. B. cited in Moore's 
caſe, per Fenner as Anſlaw's caſe, See 15 Vin, Abr. 402 
—4O5. | | 

Dicognifant, Ignorant, or not knowing. In. the 
ſtat. 32 H. 8. cap. 9. againſt champerty and maintenance, 
It is ordained, that the ju/lices of afſiſe ſhall twice every year 
in every county, cauſe open proclamation to be made of this 
preſent aft, 19 the intent no perſon ſhould be ignorant or mil- 
cognizant of the dangers and penalties therein contained. 

<Ncontiuuance, Is the ſame with diſcontinuance. 
Kitch. 231. Though it is generally ſaid to be where a 


ſefts 2, Jo > 


{ſome manors is taken to be ſuch a mefTſuage or tenement 


' Cowell, edit. 1727. 
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©; iſoemeanor, Perſons ſuſpeQed, of ſtealing lead, 69, * 
and not giving a fatisfaQtory account how they came by 
it, declared guilty of miſdemeanors, 29 Geo. 2. c 20, 


Me, Is a French word, fgnifying 2s much as exe 
penſum in Latin, and the Latin word miſa is uſed in 
Kitchin, fo. 144. and Weſt, Symbol. part. 2, tit. * Pre. 
ceedings in Chancery, ſeft. 21. This word has divers ſigni. 
fications, as Firſt, It is a gift or cuſtomary preſent which 
the people of /Yales give to every new King or Prince of 
Il ales, at their entrance into that principality. It ws 
formerly given in cattle, but when that dominion waz 
annexed to the Engliſh crown, the gift was changed inty 
money, and that is now 5000 /, or more, which hap- 
pened to be thrice paid in King James's reign. Fir 
at his own coming to the crown, and that principality, 
Secondly, When Prince Henry was created Prince 1 
Wales. And Thirdly, When King Charles the Fir! 
ſucceeded him in that principality. Miſe ettam dicun. 
tur preſtatomes ule quas ob fruendas priflinas immunitate 
Ceftrie palatinatus jubditi novo cuique comiti imferdunt, 
that is, 3000 marks for that county. And at Cheſt; 
they have a -m1ze-book, wherein every town and village in 
the county 1s rated what to pay towards the mize, By 
27 H. 8. it is ordained, 'That Lord Mayors ftall have all 


times paſt, &c. vee2 & 3 K4.6. 36. 33 H. 8, 1%, 
4& 5 Ph. & Mar. c. 11. Sometimes mi/es are taken 
for taxes or taillages. Anno. 25 Ed. 1. 5.* Sometimes 
for cof!s and expences, as pro milis &- cuſtagits, for colts 
and charges, orilinarily ufed in the entries of judgments 
in perſonal actions. Wiſe 1s alio vicabulum artis, appro- 
priated to a writ of r:2ht fo called, becauſe both parties 
have put themſelves upon. the mere right to be tried by 
the grand aſjiſe, or by batile, So as that which in all 
other aCtions 1s called an //we, in a writ of right is called 
a miſe, unleſs a collateral point be tried, and there it is 
called an 1//ue. Co. on Litt. fol. 204. Lit. f:l. 10% 
and Ol Ne Brev. fel. 2. tp Dk Lim the 
miſe upon the meer, is as much as, to ſay, join the mi 
upon the clear right; and that in more plain terms 1s 
nothing elſe but to join upon this point, whether hath 
the mere right, the tenant or demandant. Lt. 1b, 4, 
cap. 8. fol. 101. This word 1s alſo ſometimes uſed for a 
participle, ſignifying as much as ca/? out or put upon. Ct, 
& Rep. fol. 124. Saffin's cale. And ſometimes corruptly 
for meaje, or meſſuage or tenement, as a miſe place 10 


as anſwers the lord a heriot at the death of its owner, 
2 [nfl, fol. 185. which in our law French is written mes, 


£Þieill, Leprous perſons, Cowell, edit. 1727» 

mMije-monen, Money given by way of contract or com- 
poſition to purchaſe any liberty, &c. 1d. ib. 

Siiſereit, Is the name and firſt word of the 51ll 
Pſalm, being molt commonly that which the ordinary 
gives to ſuch guilty maletaQtors as have the benefit of 
clergy allowed them by the law, and is uſually called the 
Pjaim of mercy. Cowell, edit. 1727. _ ; 

Miſecicordia, Is in law uſed ſor an arbitrary amercis- 
ment impoſed on any for an offence ; for where the 
plaintifF or dekendant in an action is amerced, the cnt!) 
is ideo in miſericordia. Bratton, lib. 4. trait. 5. cap. 0: 
hath theſe words, /tem fi guis in milcricordiam 121d 
pro diſſeifina, nin remanebit miſericordia exigonda þ; ile 
anuferit quaſiver it conviettonem. Kitchin, fol. 758. ou of 
Glanvil, ſaith thus, Ef autem miſecicordia Domini Regs 
gua quis per Juramentum legalium haminum de vicinets ear 
nus amerciandus eſt ne aliquid de ſis bantrabili contenemes 
amittat. See Glanvil, lib. 9. cap. 11. Fitzherbert 14Y? 
in his Nat.. Brev. fol. 55. that it is calle miſericardicy 
becauſe it ought to be very moderate, and rather leſs tha 
the offence, according to the tenor of /4{a7n? Chaorth 
'c. 14. Therefore if a man be unreaſonably amerced 11 
a court not of record, as in a court baron, &c. there 15% 
writ called Moderata miſcricardia, dire&ted to the lord, 
or his bailiff, commanding them that they tzke moderate 
amerciaments according to the quality of the fau't. 


# 


continuance is made by undue proceſs. Fenk. Cent. 57. 


. Sometimes miſericordia 15 to be quit and diſcharged ot a 
manne 


er of amerciaments that a man may fall into in the 
— 'See Cromp. Fur. fol. 196. See Amercfumcnt, 
Fines fo2 offences, WNercy, and LYoderata miſericordia. 
He ſhall be in the great mercy of the King, Weltm, 1. 


#1 Srericozdia in cibis. & potu, Exceedings, or over- 
commons, or any gratuitous portion of meat and drink 
iven to the religious above their ordinary allowance.— 
Hic quoque procurauit—ut deteftabiles ingurgitationis mi- 
ſericordiarum (in quibus prefe?s non erat miſericordia) 


-obiberentur. Mat. Par, Vit. Abb. S. Albani, pag. 71. 


1n ſome convents they had a [tated allowance of theſe 
over-commons upon extraordinary days, which were cal- 
led miſericardiee regulires, as wn ih In minuttonthus vero & 
miſericordiis regularibus d9 & duo unam Juftam ae cellarto 
tam ad prondium RA canam. Vonaſt. Angl. 
, Pag. 149. b. | 
ons 1: Sbia communt?, Is when a fine is ſet on the 
whole county or hundred. Mon, Angl. I tom. pag. 970. 
Ac de murdra ac de communi milericordia quando contigert, 


videlicet, comitatus & hundredi coram nobis vel aliquibas | 


n/ticiarits noſtris, & 0 
* Wifrvemce, To ſucceed ill ; as, where a man 1s aC- 
cuſed of a crime, and fails in his defence or purgation. 
ft fi compel 'atio fit & in emendando mileventat, fit in ep1i/- 
copi poteſtat'. Lex Canut, 78. apud Brompton, 
tausfeaſance, A mitdeed or treſpals, Fury to in- 
quire of all purpreſiures and misfeafance, Cre. Car, fol. 
498. and misfeaſor, a treſpaſſer, Cv. 2 1nft. fol. 200. 
$1zkenmig, (efrenninga, from mis, and Sax. cone 
nan, citare, EL; Hen: 1: cap. 11.) Iniqua vel injufta in 
jus wvocatioz inconſflanter loqui in curia vel invariare. 
'owell, edit, 1727. 
" Mme. Cade of the French mes, which 
in compoſition always fignifies amiſs, and nomer, 7, e 
nminare) Signifies the uGng of one name for another, or 
a miſnaming. Czwell, 


'The names of men at thfs day are only ſounds for diſ-| 


tinion ſake, though perhaps they originally imported 
ſomething more, as ſome natural qualities, features or re- 
lations ; Bo now there is no other uſe of them, but to 
mark out the families or individuals we ſpeak of, and to 
difference them from all others ; and therefore as they are 
the only marks and indicium of things that human kind 
can underſtand each other by, the law requires great cer- 
tainty herein, to avoid the effets and conſequences of 
omitting the name, or ſpecifying the party. 3 Bac. 
Abr. bis, ws | 

If two names are in an original derivation the ſame, 
and are taken promiſcuouſly to be the fame in common 
uſe, though they difler in ſound, yet there is no vari- 
ance ; and therefore where Prers Griffith brought an au- 
gita quere/a, to which an outlawty was pleaded by the 
name of Peter Griffith, the plea was allowed; for it ap- 
pears by aCts of parliament, that Prers and Peter have 
been uled promiſcuouſly, as ſignifying the ſame perſon, 
Cro, Fac. 425. 2 Rol. Abr. 135. Piers Griffuh v. Hugh 
Middleton. / 


So Saunders and Alexander, Fane and Foan, Jean and | 


fibn, Garret, Gerat and Gerald, are the ſame names ; 
2 Rol, Abr. 135. 1 Leone 147+ 

But Ralph and Rendal, Randulphus and Randalphus, 
Sibel and [/apella, have been held to be diſtin names 
and fo'bf others, in which is a ſubſtantial variance in ſound, 
original and common uſe, 2 Rol. Abr. 135. Palm. 751. 

50 Agnes and Anne are different names ; and therefore 
if one declare againſt F. S$. and Agnes his wife, and on 
the record of n/7 privs it is Anne his wife, this is a ma- 
terial variance, and not amendable. 2 Rol, Abr. 135. 

If there are two Engliſh names that are diſtinC&t, and 
_ one Latin name for them both, ſuch name ſhall ſerve for 
both, as Facobus for Fames and Facob, although two diſ- 
tintt Engliſh names. 2 Rot, Abr. 136. 3 Keb. 278. 1 
Md. 1c7. | | 

If the Chriſtian name be wholly miſtaken, this is re- 
gularly fatal to all legal inſtruments, as well declarations 
and pleadings, as grants and obligations; and the reaſon 
1s, becauſe it is repugnant to the rules of the Chriſtian 
religion, that there ſhould be a Chriſtian without a name 


9 Ws 

of baptiſm, or that ſuch perſon ſhould have two Chrit. 
tian names, Gnee our church allows of no re baptiſing ; 
Chriſtian name, he cannot be decliret againſt by the 
name in the obligation, and his true name brought in an 
alias, for that ſuppoſes the poſſibility of the two Chriſtian 
names; and you cannot declare againſt the party by his 
right name, and aver he made the deed by his wrong 
name ; for that is to ſet up an averment contrary to the 
deed ; and there is this ſanCtion allowed to every ſolemn 
contract, that it cannot be oppoſed but by a thing of equal 
validity ; and if he be impleaded by the name in the 
deed, he may plead that he is another perſon, and that it 
is not his deed. Cro. Jac. 558, 640, Owen 107. Dyer 


$7» 222. 

But though perſons cannot have two Chriſtian names 
at one and the ſame time, yet they may, according to 
the inſtitution of the church, receive one name at their 
baptiſm, and another at their confirmation ; for though 
it allows no re-baptiſm to make double names, yet it 
doth not force men to abide by the names given by their 
godtathers, when they come themſelves to make profeſ- 
ton of their religion. Co. Lit. 3. 2 Rol, Abr, 135. 
Judge Gawdy's caſe, who was chriſtened by the name of 
Thomas, and confirmed by the name of Francis. | 


there is no repugnancy that a perſon {ſhall have different 
{urnames ; and therefore if John Gape enters into an 
obligation by the name of Fohn Gate, he may be im- 
pleaded by the name in the deed, and his real name 
brought in by an alias, and then the name in the deed he 
cannot deny, becauſe he is eſtopped to ſay any thing con- 
trary to his own deed. 3 H. 6. 23. 2 Rol. Abr, 146. 

The declaration muſt be of the name in the obliga- 
tion, with an alias of the real name ; for the declaration 
muſt ſhew. the cauſe of complaint as it is ; therefore it 
muſt in all things follow the obligation, and the in- 
tent of the alias is only to ſhew he has been differently 
called from the name in the obligation z and therefore if 
a man oblige himſelf by the name of F. S. Eſq; and af- 
terwards he is made a knight, the plaintiff may declare 
againſt F, S. knight, alias F. $. Eſq; Dyer 273. « 
Bulſ. 2.16. | I | 

A perſon cannot take advantage of a miſtaken ſur- 
name in an indictment, either by plea. in abatement or 
otherwiſe, notwithſtanding ſuch ſurname have no affinity 
with his true one, and he was never known by it; and 
in this reſpe& an indiftment diflcrs from an appeal, 
wherecf it is certain, that a miſnomer of a ſurname 
may be pleaded in abatement, as well as any other miſ- 
nomer whatſoever. 2 Hawk. P. C. 230. See dition, 
Amendment, and 3 Bac, Abr. tit. 1iſnomer and Addition, 


nifies in our Jaw, neglect or overſight. As for example, 
Miſpriſion of _ and, felony, 1s a neglect or light ac- 
count ſhewed of treaſon or felony committed, by not 
revealing it when we know it to be committed. Staundf. 


PI. Cor. lib. 1, cap. 19, Or by letting any perſon 


16. is a negleC&t of clerks in writing, or keeping re- 


nulled or diſcontinued. 14 Ed. 3. cap. b. ft. 8. Mi/- 
priſion of treaſon is the concealment, or not diſcloſing of 
known treaſon, for which the offenders are to ſuffer im- 
priſonment during the King's pleaſure, lofe their goods, 
and the profits of their lands during their lives. Cremp. 
Jagfice of Peace, cap. Miſpriſton of felony, fol. 40. IFet. 
Symbol, part. 2. tit. Indiftments, ſeft. 63, in fine. Miſe 


whom the party is, attainted. Crom. {bi4, The juſtices 
of the Common Pleas have power to .afſeſs fines and 
amerciaments upon perſons offending by mi/prifions, con- 


or concerning fines. Jeſt. Symbol. part. 2. tit. Fines, 


clerks miſprijing of a lyllable, or Jetter, | or writing, 


Cromp. Jur. fol. 2, But here we are to obſerve, thac 
| EOS Other 


and therefore if a perſon enters jnto, a bond by a wrong 


279 5 Co. 43. Poph. 57. Noy 135. . Cre. Eliz. 


The miſtake of the ſurname does nor vitiate, becauſe + 


Miſpz1ſt3n, ( Mrſprifio, French meſprije, contemptus ) Sig- 


committed for treaſon or felony, or ſuſpicion gf either, 


| to go before he be indicted. Mrſprifien of clerks, 8 H. 6. 
cords: by the mijpriſion of clerks no procefs ſhall be an- 


priſiom of felony is only finable by the juſtices, before 


tempts or neglects for not doing or miſdoing any thing in_ 


ſet, 133. Tuſtices of afjiſe hall amend the defaults of 


| Hl 

N43: 
Other faults may be accounted miſpriſion of treaſon or fe- 
hny,) becauſe fome later ſtatutes have inflicted that pu- 


hem, that of old were inflicted upon 


niſhment upon t | 
14 £1. 


miſpriſions, whereof we have an example anno 


cap. 2. of ſuch as coin foreign coins, not current 1n this 
realm, and of tkeir procurers, aiders and abetters. Mil- 


priGon alſo ſignifies a miſtaking. 14 £d. 3 /f, I. cap. 6. 
Here note, that miſpriſion is included in every treaſon or 
felony; and where any man hath committed treafon or 
felony, the King may cauſe him to be indicted and ar- 
raigned of miſpriſion only if he pleaſe. See Staundſ, (ib. 
T. cap. 39. 3 Injt, 36& 139. See Frlonn, Ccrraion, 

Mrirerital, If a thing is referred to time, place and 
number, and that is miſtaken, all is void. Arg. Pl. C. 
292. b. Trin. 13 Eliz. in the caſe of the, Karl of Loi 
cefler ve Heyden. ©. 

Miſrecital in an immaterial point, and where it is only 
#1 additional flouriſh in things circumſtantial, ſhall not 
avoid a grant z as where the huſband has a term in right 
of his wife, and this term is recited as made to the hut- 
band, Per Archer F. Cart. 149. Adi. 18 Car. 2. C. 
B. in the caſe of Foet, v. Berkley. 

A miſrecital in the beginning of a deed, which goes 
not to the end of a deed, ſhall npt hurt, but if it pocs 
to the end of a ſentence, ſo that the deed is limited by 
it, it is vitious. Per Archer f. Cart. 149. in caſe ol 
Fort v. Ber ky. | | 

Q=ilal, (AZf/ale,) Is a book containing all things to 
be daily ſaid in the maſs, Lindw. Provincial, lib, 3. tit, 
De Ecilefiis edificandrs, caps 2. Parochiani Eeleftarum te- 
nentur invenire rei divine ſupelle&ilem, viz. Antiphinar tum, 
gradale, pſelterium, miſlale, manuale, &C See &peiman's 
Gloſſary. : 

— Wihaticus, A meſſenger. 
day in Chenth, 


A; fura, Singing the Nunc dimittis, and performing 
the many other ceremonies to recommend and ditmis a 
dying perſon, In the ſtatutes of the church of Paul's 
in London, collected by Ralfh Baldxck, dean, abut the 
year 1295, in the chapter De frateria, of the fraternity 
or brotherhood, who were obliged to a mutual communi- 
cation of all religious oflices, it is ordained—— U? frat 
commentatic & miſſura & ſepulutra omnibus fociss coadun- 
antibus & oftantibus. Liber Statut, Eccleſiz Paulinx, 
MS. fol. 25. | | 

CAifſurium, A diſh or platter for ſerving up meat to a 
table; whence a meſſe or diſh, or portion of any diet. 
—— King Ethelbert gave to the abbey of St. Augu/iine 1n 
Canterbury — Miflurium argenteum, fſcapton aureum, 
itrum fellam cum frano aureo & gemmis exornatam. 
Chron. Tho. Thorn, p. 1762. & Mon. Angl. tom. 1. 
pag. 24 Sirmundus is of opinion, that from hence the 
word meſſe is derived ; but /ogrus tell us, "Tis gura dino 
 mitti ſoleat a principtibuss | 

Miſt:ke. It was pleaded, that 4. the huſband of B. 
died the 2oth of February, 39 Eliz. and that afterwards 
viz. the 21{t of November, 29 liz, B. did marry C. 
ſo that the (aſterward) is fufficient. Arg. Bridg. 45. 
Mich. 13 Fac. in the caſe of Smallman v. Agborrow. 

Summons to appear 7 we/day the 17th of April, (where 
Friday was the 17th) before a juſtice of peace on a penal 
ſtatute; the time being ijmpollible, it was as if no ſum- 
mons had been. 1 Salk. 181, Trin, 2 Ann. B, R. Dueen 
v. Dyer. ONE 

"The words of a deed were, that after the death, Gc. 
the tenements aforeſaid ſhall revert inſtead of remain to 


Cowell, edit. 1727. Domeſ- 


7.8. yet it is a good remainder z becauſe, as it ſeems, 


every one's deed ſhall be taken molt ſtrongly againſt him- 
ſelf. Br. Faits, þl. 26. cites 21 Ed, 3. 49. 

Reſtrain for diſtrain, if rent be arrear,. not being 1i- 
mited to any thing which ſhould be reſtrained, as on the 
cattle, or on the land, and fo ſhall not be taken to mean 
diſtrain. Rsl. R. 339, 3ZO7« Hill. 31. and Paſch, 14. 
Fac. B. R. Irady v. Garnon. | 
- Piftterium, for Aiaijtecium. 
102. 

Miftria', A falſe or erroneous trialz where it 1s in a 
wrong county. Cro. Car. f, 284. Delve's cale. 


Mon, Angl. 3 tom. pag. 


| 
M::-Q: D 

Wijuſer, Is an abuſe of- Iiberty, or benefit; ae q7 
ſhall make fine for his miſuler. O!d. Nat, Brey. # ” f 

cAtred abbots, Thoſe governors of religious bouf 
who had obtained from the ſee of Rome the privilege 0! 
wearing the mitre, ring, gloves, and croſier of a biſhop 
It has been a vulgar error, that theſe mitred albzrs Weie 
all the ſame with thoſe conventual prelates, who Ky: 
{ſummoned to parliament, as ſpiritual lords ; whereas "a 
of thoſe ſummoned to parhament were not mitred : _ 
ſome of the mitred were not ſummoned ; the ſummons 
to parliament not any way depending on their mitres, Mut 
upon receiving their temporals from the King, Ciree! 
edit. 1727. Dee Abant, b 

<Yito, Was an ancient Saxon meaſure, in uſe het, 
the conqueſt: its quantity does not certain! Hig 
ſome held it to be the ſame with corns, other 
dius, and others, that it was men/ura de 
[Vich, falina redd 


{4's 
3 o 
$ C!7Os 


J d A» 
} 4PPear; 
5. With 1s 
cem moeditrum, 
30 mittas /ilis.. Dimeſday, tit. Ii 
But mitta or mitcha, was not only a {uit of p ea 
. 4 6 «v4» 
fure for falt 2nd corn, hut rather the plice where caldrogs 
were put to boil falt : calderins qreque ad al cnficengyun 

® * . . . -/ aa Ma «1, 
cum proprus ſedibus, (1. e. the place where they were put) 
qua Viige mth? vicantrry, | In the 


+ Y* 


AL. * Hg: 
LV4QHAfHIC. it--1e 


. bd . 4 * n c NF t9 
be a” meaſure, viz. Dedi canomers redditus 20 ſJolidurum 
Sx 1 TY 17 , ys " 2 bl 
Sc. and m Domeſday, viz. Redacbat vicecomes 2 mitts ſal 


 Gale's Hiſt. Brit. fol. 767. 

Dittends manuſceiptora ped's fint*, Is a writ Judici 
directed to the Freafurrer and Chamberlains of the Fx. 
chequer, to ſearch and tranſmit to the foot cf a fine ac- 
knowledged before the juftices in eyre, into the Cimm 
Pleas, &c. * Reg. Original. fol. 14. . | 

WDiiumus, Is a writ by which records are transferred 
irom one court to another : ſometimes immeliately, ag 
appears by the ſtatute 5 R. 2. cap. 15. As out of the 


iF I Y- 
ISETE) 


In 


{King's Bench into the Exchequer, and ſometimes by x 


certicrar into the Chancery, and from thence by a_ mi. 
timus 1nto another court, as you may ſee in 28 Hg, 
Dyer, fol. 29. and 29 H. 8. Dyer, fel. 22. "This. word 
15 alſo uſed for the precept that is direted to a gaoler, for 
the receiving and ſafe keeping a felon, or other offender, 
by him committed to a gaol. Cowell, edit, 1727. See 
Vonmmineat. | 

Dire tithe?, (Decime mixte,) Are thoſe of cheeſe, 
milk, &:, and of the young of beaſts, Cs. 2 par, In}t.f, 
649. See Tithe. | 

Wirtilis. See Dcfiito. 

AJirtumn, + This word 1s often mentioned in our 1/2415 
hiſtorians; it ſometimes bgnifies a breakfaſt, but. al- 
ways a Certain quantity of bread and wine, Cywell, edit, 
1947; | | | 
 Dockadoes, A- kind of flu made in Zrgland, and 
elſewhere, concerning which ſee 22 £1z, cap. g. 

CYoderata miſerico2 1a, Is a wiit for him that- 15 
amerced in a court-baron, Or other court, being not of 
record, for any tranſgreſſion or offence beyond the quality 
of a fault. . It 15 directed to the lord of the court, or his 
bailiff, commanding them to take 2 moderate anmercumeat 
of the party, ad 1s founded upon Zap 
Cowell, edit. $727, Sec BELLE, 

FDodict, Was a certain duty paid for every tierce of 
wine. Aon. -Avgl. tem. 2.p. $94. 

MDovins, Uſually a. buſhel, but yarious accorcing to 
the cuſtom of ſeveral countries,  Cervell, edits 1727: 

TJ G0us. tercac vrci a itTle Eorerdium c/t Quad { -(1t Ilas 
pedum quatuor modiorum agri circa fo enum em ne fu 
eccleſie Landavie, ce 3 Don, fole 300. This word 
was much uſed in the ancient charters of the 
Kings, and probably contained the. ſame quantity 6 


* 


Aa Charta, Caſs I 4 


T5 */ 
{Sr Hin 


ground as with the Romans, viz. 109 icet 108g, and a5 

many broad. . Medius vini, a hogſhead of wine. Cnwelh 

edit. 1727» ; 
9ado et forma, Are words cf art in proces and 


pleadings, and namely, in the anſwer of the defencants 
whereby he_ denieth himſelf to have done the thing laid 
to his charge, modo & forma declarata. Kitchin, fol. 232+ 
It Ggnifies as much as that clauſe in the Civill,aw, Neg 
allegata, prout allegantur, eſſe vera. Cowell, edit, 1727+ 
Where modo et forma are of the ſubſtance of ihe ſue, 
and whece but words of form, this diverfity is to be 0d- 
| 5 ſerved; 


M OO N 
where the iſſue taken goeth to the poiat of the 

- or action, there modo et forma are but words of form, 

war” the caſe of the writ of entry 7 caſu proviſo. 

wiſe it is, when 

gab Sp as if a fooffment be alleged by two, a nd this 
-p traverſed modo ef forma, and it is found the feoffment 
of one, there mods et forma is material: So if a feoffment 
i pleaded by deed, and it is traverſed ab/que hoc quod 
ferfſavit medo et forma, vpon this collateral ifſue modo et 
"forma are 

without deed. Co. Lit. 281. b, = 53's 

In debt by a ſervant againſt his maſter for his ſalary 
upon a retainer, it is a-good plea, that he did not retain 
the ſervant In huſbandry, and he ſhall not be compelled 
to ſay non retinuit generally ; for it may be, he retained 
him in other ſervice, and not in huſbandry ; but non re- 
tinuit made et forma is a good plea ; for this ſhall be re- 
ferred to the declaration by theſe words meds et fermas. 
Br. Labourers, pl. 46. cites 38 H. 6. 22. 

Medo et forma do not put the day nor place in iſſue; 
but only the matter and ſubſtance of the plea. Reg. 
Plac. 188. cape 5 _ | | 

Where a traverſe 1s with a melo ef forma, &c. that 
will put the manner, as well as the matter in iſſue, where 
the manner is material, -as the time, the fa&t, and other 
circumſtances, when they are the effe&t of the iſſue. 
Reg. Plac. 189. cap. 5. : 


ſerved ; 


as 


Modus decinandi, Is when either land, a ſum of |- 


money, or yearly penſion is given to the parſon, &c. by 
compoſition or cuſtom, as ſatisfaQtion for his tithes in 
kind, See 2 In/t. fel. 490. and Tithes. 

Mofair yarn, See Danufagures, Sik, 

CBoictr, ( Medietas, French moitie, coegua vel media 
ter:,) Signifies the half of any thing. Liz. f. 125. See 

oint-tenants, and 15 Vin. Abr. 419. 

Folaſſes, See Melaſſes, 

Molendinum, A mill. See Mill. 


Wotendum, Corn ſeat to mill, a griſt. Cwell, edit. 


1727» 
[Folitura, Wulitura, Wultura, Sometimes ſignified | 


a griſt, or ſack of corn brought to the mill to be ground ; 
but it was more commonly taken for the toll or molture 
paid for grinding, Paroch. Antiqg. p. 120. Molitura 
libera, free grinding, or liberty of a mill, without paying 
toll, a privilege which the lord generally reſerved to his 
own family. Salva mihi & heredibus meis molitura 1i- 
bera famili& notre quieta in ditto molendino. Ibid. p. aw 
This toll for grinding was ſometimes called molta, Fr. 
moulte, Cowell, edit. 17279. _ SP 0 

NYolman, According to Spelman, ſignifies the ſervants 
of a monaſtery, | 


Molmutian or Molmutin laws. The laws of Dun- 


wa'lh Mo'!mutius, fixteenth King of the Britains, (who 
began his reign 444 years before Chriſt) were famous in 
the land, till J/i/iam the Conqueror. Uber's Primord. 
126, He was the firſt that publiſhed laws in Britany, 
and theſe laws with thoſe of Queen Mercia, were turned 
_ Latin by G/Jas out 'of the Britiſh tongue. Cowell, 
edit, 1727, x | | 
apy Pulneda, A mill-pool or pond. Pare, 
ng. 13g wr | 
Folta, The duty or toll paid to the lord by his vaſ- 
ſals, to grind corn at his mill. Concedo ſantto Amando 
_ moltam ſuam & moltam fimiliter omnium civium St, Amandi. 
Monaſtic. 2 tom. p. 97. ib 
Yonaſteries. Patrons of abbies ſhall have the cuſtody 
of them during vacation, 4. C. 9 H. 3. c. 3% _ 


Biſhops, abbots, &c. exempt from attending at the 


_ turn, Sr, Marelb. 52 H. 3. c. 10. 
Succeeding abbots or prelates may 
goods of their houſe taken) away in their predeceſtor's 
" or in time of vacation, St. Marleb, 52 H. 3 
Co 2 . | : 

None ſhall lodge, &c. in religious houſes againſt their 
conſent, St. J/e/tm. 1. 3 Ed. 1. c. 1. Art. Cleri, 9 Ed. 2, 
flo 1. co 11. 1 Ed. 3. fla 2. c. 10. « 

No waſte ſhall be made in their lands during vacation, 
Stat. Weſtm. 1. 3 Ed. nt. c 21. 

Vol, II, N*® 105. 


collateral point in pjcading 


have actions ſor the. 


—_——__—_—— 


ſo eſſential as the jury cannot find a feoffment | 


&S2P,& Mc. 8. /eat. 40. 


fl. 5. ©. 2. 
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Nothing ſhall be ſent to their ſuperiors beyond ſea, $2, 
de Apport's Religic/. 35 Ea. 1. fiat. 1.c. 1, 28 3.4 Ed. 
J- & 0.'5 Ed: 3. 3; 25H. $8 ce 21 | ; 

ws imaller monaſteries given to the King, 27 H. 8; 
ce 28; | 


Religious perſons enabled to ſue and to be ſued, 31 


H.8. c. 6. 33 H.8. c. 29. F | 
Monaſteties diſſolved and given to the crown, 31 H.8, 
Co 13, | | 


Abbey lands to continue diſcharged of tithes as before; 
31 Z. 8. (13. ſe 21 | | 

 Monaſteries come to the King by attainder, revived; 
32 #1. 8. c. 20, /. 2. PE | 

An aCt not to prejudice the liberties of the Cinque 
ports, 32 H. 8. co 20. f.,13. 

The knights of St. Fohn of Jeruſalem ſuppreſſed, 32 
5B 6 26 | 

The payment of penſions out of the abbey lands eti- 
forced, 34 & 35 H. 8. c. 19. | 

Rents to be reſerved on grants of abbey lands, 35 H. 8. 
c. 14+ - 37 A. 8. c. 20, | 
Colleges, chantries and hoſpitals given to the King, 
37 H. 8.c. 4. 1 Ed: 6. c. i4. | 

Commillioners to be appointed to enquire of lands given 
to ſuperſtitious uſes, 1 Ed. 6. c. 14. -/. 10. | 

Religious perſons may inherit to their anceſtors, 5 & 6 
£EC.:65- 6.73. : | ".. 
The penalty of pramunire inflited on the diſquieting 
any perſon on account of the poſſeſſion of abbey lands, 


MDoretagfum, Was a certain ſum of moriey paid every 
third year by the lord, that he ſhould not change the 
money which he had coined ; for it was lawful formerly 
for great men to coin money, (but not of ſilver or gold) 
which was current in their territories. This was abro- 
gated by Her. 1. cap. 1. Monetagium commune quod ca- 
piebatur in civitatibus & comitatibus, qued non fuit tempore 
Edward: Regis, hoc ne amado fiat omnino defends, Cowell, 
edit, 1727. | | HL 

Maney, ( Moneta, pecunia,) Ts that metal, be it gold 
or ſilver, that receives an authority by the Prince's im- 
preſs to be current ; for as wax 1s not a ſeal without 
print, ſo metal is not money without impreſſion. Cv. on 
Lit. pag. 207. AED 

Such as be taken 
Co. Ihe h 
No money ſhall paſs but of Brit14 coin, St. de one+ 
ta, 20 Ed. 1. fle 4. 9g Ed.g. fl. 2. c 4 | 

Money ſhall be viewed at the ports, and ſhall not be 
concealed in bales, &c. J1bid. 

DefeCtive money ſhall be pierced, and ſent to the 
King's exchange, St. de Manetd parud. 20 Ed. 1. /. 5. 

The ſeveral forts of bad money, Artic. de Monetd, 
20 Ed. 1/0, | - 

Importing bad money made capital, St. de Falſa 17:- 
nets 27 Ed. 1./t. 3. 17 Ed. 3. Declared to be treaſon, 
25 £d. 3. fl. 5. © 2, | | 

Money fo plate ſhall not be exported, Sf. de Falſd 
Monetd. 27 Ed. 1. g Ed. 3. fl. 2. c. 1.. 17 Ed. 3. 4 
Fl. 4. c. 16. 17 Ed. 4. c. 1. | XP 

Of the diviſion of the penny into halfpence and 
things, St. de Diviſ. Denar, Incerti T 24 3 £ 

Falſe money ſhall not be imported, g Ed. 3. /f. 2. c. 2. 
Money ſhall not be melted into plate on pain of impri- 
ſonment, 9 Ed. 3. ff. 2. c. 3+ + 17 R. 2. c. 1. 17, Ed. 4+ 
Co Is | 
Search ſhall be made for money and plate exported, and 
falſe money imported, 9 £4, 3. fl. 2... 9, 10 & 11. 
17 Ed. 3. 2 H. 4. c. 4 G 

Counterfeiting money declared to be treaſon, 25 Ed. 3. 


for falſe money not bailable, 3 Ed. I. 


far- 


None to 
Co I'2» . 
'The money ſhall not be impaired, 25 Ed. 3. ff. 5. 


hold a common exchange, 25 Ed. 3. ft. 5. 


£. 13- | | Exod 
| | Sic ſhall be delivered at the mint by weight, 25 Ed. 


3. /t. 5. c. 20. 
None 


s5ÞP 


2.0 a), Ry 
None ſhall be compelled to take foreign money, 27 
Bd. 3. ft. 2+. 6.14. 
Merchants permitted to re-export their money, 27 
Ed. 3. /l. 2. c. 14. Reſtrained, 4 H. 4: c. 15. * 
Ed. 3. 


The Scetch fourpence to paſs for threepence, 47 
c. 2. for twopence, 14 KR. 2. c. 12. 
Upon exchanges by aliens, merchandiſe of the ſtaple to 
: be bought, 14 KR. 2. c. 2. | | 
Foreign money ſhall not be current, 17 R. 2. c. 1. 
2 HL. 4. c. 6-13 H. 4. 6. | | 
Gold and ſilver found on 
feited, 2 H. 4. c. 5. 
The third part of the (ilver brought to the mint, ſhall 
be coined in halfpence and farthings, 4 . 4. c. 10. 
Shall not be ſent to Rome, &c. 9 H. 4. c. 8. 
(ally halfpence blanks, &c. prohibited, 11 FH. 4. c. 5. 
is :H., 4.:c. 6. 2H. 6:8. 9, | 
Importing prohibited foreign money made felony, 3 
Oh. tots cf ; 
Walhing, clipping and filing of money made treaſon. 
311-4: /1-3:6.4& 6. 
Juſtices of aſliſe and of the peace to enquire of coun- 
terteiting money, 3 H. 5. /t. 2. c. 7. | 
One ounce of gold ſhall be brought to the mint for 
every fack of wool bought to be carried weſtward, 6 
H. g&+. C. 20 rs | 
The mint to be at Calais, 9 H. 5, /t. 1. c. 6. /t. 2. 
"ON EE | drier 
Gold current only by weight, 9g H. 5. ft. 1. c. 11. 
Any one ſhall have money coined at the Tewer withir 
eight days, and exchanges ſhall be appointed, 9g X. 5. 
y/ WA OT 
'The council may aſſign the coinage of money and ex 
changes in what places they pleaſe, x Z. 6. c. 1. 
The duty of the maſter of the mint, and of the King's 
ellayer, 2; #8. ©:-2.12; --. | 
Great part of the price of ſtaple goods directed to be 
coined at the mint at Calais, 8 H. 6. c. 18. 11 H. 6. 
C. F3. © 14 84. 0:6 25.3 Ede ho: £ Is 
Payment in Glver not to be refuſed, 8 H. 6. c. 24. 
None to make exchange without licence, 3 H. 7. c. 6. 
| Repeal of patents of offices in the mint, 4 H. 7. c. 2. 
Falſe money of 1reland prohibited, 17 Ed. 4. c. 1. 19 
+ Jo» So Sd 
The forging foreign money that is current, made trea 
ſon, 4 H. 7. c. 18. Miſpriſion of treaſon, 14 E/. c. 3. 
The penalty of refuſing good money, 19 H. 7. c. 5." 
Diminiſhed money ſhall not be current, 19 H. 7. c. 5. 
Bullion, plate and money, not to be exported to Jre- 
land, 19 Hl. 7.c. 5. 
Regulations of the coinage, 14 & 15 H. 8. c. 12. 


perſons going abroad, ſor-| 


9 


Gold, ſilver or money not to be exchanged for more| 


than the value, 5&6 Ed. 6. c. 19. ſed. 2. 
Counterfeiting foreign coin current within the realm 
made treaſon, 1 7. ef}. 2. c. 2. or importing ſuch coun- 
terfeit coin, 1&2 P.& MM. <1 ; 
Clipping or leſſening of money made treafon, 5 E!. c. 
11. 18 EL. <1. | | | 
| Wife of perſon attainted not to loſe dower, 5 E!. 
Co Its | | 
It is miſpriſion of high treaſon to forge money which 
is not the coin of the realm, 14 El. c. 3. - | 
Melting filver coin prohibited on penalty of double the 
value and disfranchiſement, 13 & 14 Car. 2. c. 31. 
| Money ſhall be delivered at the Mint for gold and 
ſilyer brought to be coined, without diſcount, 18 Car. 2. 
C, Oo | Fe Jed | 
| FTI duty impoſed upon wine, brandy, &c. im- 
ported, 18 Car. 2. G5. fo 6b. - | 
'CThe coinage duty to be accounted for by the receiver 
_ general of the cuſtoms, 25 Car. 2. c. 8. | 
| Gold and filver extrafted by refining metals in Eng- 
land, ſhall be brought to the Mint, 1/7. & M7. c. 30. 
Penalty of exchanging filver money for more than the 
value, 6& 7 W. 3. c. 17. Nx 
Penalty of buying or ſelling clippings, 6 & 7 -. 2. 
637» | 
Lewied for apprehending counterfeiters of the coin, 


ſeft. 12. 
IV. 4. 6&1; 


Cc 10. ſett. 18. 
ſett. 12, 


ſet. 4-+ 
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Pardon for ilcoreriog citenders, 6 & 7 Jy; J* & 19, 


'T he clipped money, directed to be recoined 
7 & BW. c 30. jeft. 41, | 
| Guineas not|to paſs at more than 26 s. 2 & $JW. + 

Reduced to 225, » & 8 ]J/, D.6 6. 


'The encouragement for coinin uineas ſuf 
& 8//. 3. c. 13. Reſtored 8 W Y C. I, 4 


Encouragement given to bring plate to the Mint, » 6 
8 IV. 3. c. 19. . 
 Clipped money prohibited, 7 & 8 77. 2. c. 
Guineas may be freely i. 8 1.5. © =» {n, 
The diltinEt courle of coining gold and filver, 8 J/ 3 


CG bo fe 4 | | 
ered filver to be current only by weight, 8 J7 


»708 


Hamm 
cb: | 
Unlawfully making or having inſtruments of coinir. 
high treaſon, 8 & 9g MF, 3. c. X | _— 
Colouring falſe coin, high treaſon, 8& g IF. 3. «. 26, 


Coining tools and counterfeit money produced in evi. 
= to be cut to pieces in court, 8 & g J/7, 3.6. 26 
ect. &. | | 
Blanching copper, counterſeiting gold or filver, or 
fraudulently buying or ſelling counterfeit gold or filver 
or falfe or diminiſhed money, ſ{elony, 8 & 9 17. 3 4 | 
26, /ef7, 6, Prolecutions may be within fix months, x 
Ann. ce Qs | 
Hammered money prohibited, 9g 7. 2. c. 2, 
Any perſon to whom ſuſpected may cut it, 9 & 19 J/. 
3... 21s ; 

The coining of halfpence ſuſpended, 9 & 10 VV. g. c. 


Increaſe of the allowance out of the coinage duty, 4 
Ann. c. 22. 7 Ann. c. 24, ſet. 3& 4. 4 Geo. 2. 19. 
Deficiency of the coinage duty ſupplied, 1 Geo. 1. 
4 J. ſer. 2. 

An allowance of 15c001. a year to the Mint, g G:, 
I." c.19./. 2. ' 12 Geo. 2.6. 5. 19 Ceo. 2. C14. 2: 
27-Geo.-2.- 6 IT, | ; 
Counterfeiting broad pieces, high treaſon, 6 Gee. 2, 
6s 0s ==; | | 
Altering ſilver money to reſemble gold, &c, high trea- 
ſon, 15 Geo. 2. c. 28, | 
Uttering falſe money twice within ten days, or having 
more, a year's impriſonment, I5 Geo. 2. c. 28. ſed. 3. 

Counterfeiting copper money, two years impriſonment, 
I5 Geo. 2. 28. ſet, 06. 

Treafury may allow expences of 
Wc, 15 Geo. 2c; 28. ef. 10. <- | 
Offences in counterfeiting money, bringing falſe or 
counterfeit money into the realm, and all offences againſt, 
15 Geo. 2. c. 28. excepted out of the general pardon, 20. 
Geo, 2. c. $2. [ea. Q, 10 | 
Treaſury may defray expences of the Mints of Ery- 
land and Scotland out of coinage duties, 27 Geo. 2+ 11. 
ect. 2. 

Monger, Seems to be a little ſea- veſſel which fiſher- 
men uſe. Anno. 13 Eliz. cap. 11. When the word 
ends in monger, as ironmonger, Wwoodmenger, it hgnities 
merchant, from the Saxon manger, mercator. Cowell, 
edit. 1727. | | | ; = 

MWonicrs, or Moneyers, Wonetarii, Are miniſters of 
the Mint, which make and coin the King's money, Reg+ 
Orig. f. 262. and 1 Ed. 6. 15. It appears in ancient au- 
thors, that the Kings of England had mints in ſeveral 
counties of this realm 3 and in the Trad in the Exchequer, 
written by Oatham, we find, that whereas ſherifts were 
uſually obliged to pay into the King's Exchequer the 
King's ſterlivg money, for ſuch debts as they were to a- 
ſwer; they of Cumberland and Northumberland were ac- 
mitted to pay in any ſort of money, ſo it were ſilver : an 
the reaſon is there given, becauſe thoſe two ſhires one- 
tarirs de antiqua inſlitutione non habent z quod abbas & mir 
nachi predifti habeant unum monetarium & unum cuneu 
apud Rading ad monetam ibidem, tam ad obilos & terling's 
quam ad ſterlinges prout moris eft fabricand, & factend. Me- | 


proſecuting coiners, 


Er 6G71W. 3. c 17. // 9. 4 


morand, Scacc. de Auno 20 Ed. 3. inter Record de {aq 
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Ret. Of later days the title of moniers hath been given 
. to bankers, that 18» ſuch as wake it their trade to deal in 
monies upon returns, C-well, edit. 1727. 

Monk, from the Greek wovog, ſolus, becauſe the firſt 
monks lived alone in the wilderneſs, and not in cities. In 
Latin they were called wnales, for the fame reaſon affirm- 
ed, They were divided into three ranks : Cenobita- 
1um, i. c. a ſociety living in common under the govern- 
ment of a ſingle perſon : theſe were under certain rules, 
and were aſterwards called regulars. ; Anachorete or erc- 
mite, were thoſe who lived in the wilderneſs upon ſtale 
bread and water. It. Jerome tells us that of thoſe, 
Paulus ſuit auftor, Antonius Lluflrator, Tohannes Baptiſta 
rinceps : but Scaliger was of opinion, that Paul was the 
fiſt, Sarabaite were monks who lived under no rule, 
but wandered in the world. Corell, edit, 1927, In- 
{ants ſhall not be received by the fryers before they have 
entered their 14th year, without aſſent of their parents, 


{ 4+ Co 17+ 
F Dos Liothes, A certain kind 
tioned 20 H. 6. cap 20. 

Monopoly, (from the Greek povos, ſolus, and Twacw, vend:) 
Sionifies a ſelling alone, and fo is a privilege of the King 
(as ſome interpret it) by his grant, commiſſhon or other- 
wiſe, to any perſon or perſons, of or for the ſole buying, 
ſelling, making, working or uſing any thing, whereby 
any perſon or perſons are reſtrained of any freedom or 
liberty that they had before, declared againſt law, by 21 
Face cop. Jo» EXCEPt in ſome particular caſes, concerning 
Which ſee 3 /nfl. fol. 181. All monspelies againſt Magna 
Charta, &c. Co. 2 par. Inſt. cap. 29. . So then all in- 
cloling is a monopoly, which 1s poſitively contradiCted in 
Mare's Rep. fol. 675. Darcy and Allen's caſe, becauſe any 
grant made by the King pro bono publico 1s not a monopoly. 
See Grotius de Fure Belli & Padis 233. Cowell, edit. 
1127. | 

_ monopoly is deſcribed by my Lord Coke to be an 
inſtitution or allowance by the King, by his grant, com- 
miſſion or otherwiſe, to any perſon or perſons, bodies po- 
| litick or corporate, of or for the ſole buying, ſelling, 
making, working or uſing of any thing, whereby any 
zerſon or perſons, bodies politick or corporate, are ſought 


of coarſe cloth, men- 


to be reſtrained of zny freedom'or liberty they had be- |. 


fore, or hindered in their Jawſul trade, 3 7. 181. 
Nay 182, | Po 2 
And therefore all grants of this kind, relating to any 
known trade, are made void by the Common Law ; as 
being againſt the freedom of trade, and diſcouraging of 
labour and induſtry, and reſtraining perſons from getting 
an honeſt livelihood by a lawful employment, and put- 
ting of 1t in the power of particular perſons to fet what 
Prices they pleaſe on a commodity z all which are mani- 
teſt inconveniences to the publick. 1 Hawk, P. C, 231. 
Townſend's Colleftion of Proceedings in Parliament 244, 
24.5. | | 
And upon this ground it hath been reſolved, that the 
King's grant to any particular corporation of the ſole 
importation of any merchandize is void, whether ſuch 
merchandize be prohibited by ſtatute or not, 2 Rel, 
Hor. 214. 3 Inſt. 182. 2 Inſt. 61. 
| Hence allo it ſeems, that the King's charter, im- 
powering particular perſons to trade to and from ſuch a 
Place is void, ſo far as it gives ſuch perſons an excluſive 
right of trading, and debarring all others; and it ſeems 
now y, Se. that nothing can exclude a ſubjeQt from 


trade, but an aCt of parliament. Raym. 489. 2 Chan. 
Ca. 165. 1 Vern, 127. Sands ver. Eaſt- India, Company. 
Skin. 165, 226, 234. 3 Med. 126. | 


Alſo it hath been adjudged, that the King's grant of 
the ſole making, importing and ſelling of playing cards 
15 void ; notwithſtanding the pretence, that the playing 
with them is a matter merely of pleaſure and recreation, 
and often much abuſed; and therefore proper to be 


reſtrained ; for ſince playing with them is in itſelf lawful 


and innocent, and the making of them an honeſt and 
laborious trade, there is no more reaſon why any ſubject 
ſhould be hindered from getting his livelihood by this than 
any cther employment, 11 Co, 84, Moor 671. Noy 

17% 21, 47. SENG OB 
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And for the like reaſon alſo it hath been reſolved, that 
the grant of the ſole ingroſling of wills and inventories 
in a ſpiritual court, or of the ſole making of bills, pleas 
and writs in a court of Jaw to any particular perſon, is 
void. 2 Rel. Abr, 214. 1 Fon. 231, 3 Mod. 75; 

But it ſeemeth clear, that the King may, for a reaſon- 
able time, make a good prant to any one of the ſole uſe 
of any art invented, or firſt brought into the realm by 
the grantee. Noy 182. 1 Hauk. P. C. 231. 

A:ſo it ſeems to be the better opinion, that the-King 
may grant to particular perſons the ſole uſe of ſome par- 
ticular employments ; (as of printing the holy ſcriptures 
and law books, &c.) whereof an unreſtrained liberty 
might be of dangerous conſequence to the public. 1” 
Med. 256. 3 Keb. 792. 2g Med. 75, | 

By the flat. 21 Fac. 1, cap. 3. it is declared and en- 
acted, ©* That all monopolies, and all commiſſions, 
grants, licences, charters and letters patents to any per- 
lon os perſons, bodies politick or corporate whatſoever, of 
or for the ſole buying, ſelling, making, . working or 
uſing any thing within this realm or /Yales, or of any 
other monopolies, and all proclamations, inhibitions, re- 
ſtraints, warrants of aſſiſtance, and all other matters what- 
loever, any way tending tothe inſtituting, ſtrengthening, 
furthering or countenancing of the ſame, or any of them, 
are altogether contrary to the laws of this cealm, and ſo 
are and ſhall be utterly void, and of none effe, andin 
no wiſe to be put in ure and execution, 

Set, 2. © That all perſons, bodies politick and cor- 
porate whatſoever, ſhall be diſabled and uncapable to 
have, uſe, exerciſe or put in ure any monopoly, or any 
fuch commiſhon, grant or licence, &c. or other thing 
tending as aforeſaid, or any liberty, power or faculty, 
grounded or pretended to be grounded upon them, or any 
of them. | | | | 

And it is further declared and enaQted, ſe, 3. © That 


all monopolies, and all ſuch commiſſions, grants and 
licences, &c. and all other things tending as aforeſaid, 


and the force and validity of them ovght to be and ſhall 


be examined, heard, tried and determined by and ac- 


cording to the Common Laws of this realm, and not 
otherwiſe. 7 7 
And it is farther enaQed, /e. 4. © That if any per- 
ſon ſhall be hindered, grieved, diſturbed or diſquieted, 
cr his goods or chattels any way ſeiſed, attached; diſtrain- 


ed, taken, carried away or detained by occaſion or pre- 


text of any monopoly, or of any ſuch commiſſion, grant 
or licence, &:. or other matter or thing, tending as afore- 
ſaid, and will ſue to be relieved in any of the premiſes, 
he ſhall have his remedy ſor the ſame at the Common _ 
Law, by ation grounded on the ſaid ſtatute, to be heard 
and determined in the King's Bench, Common Pleas, or 
Exchequer, againſt the party by whom he ſhall be fo 
hindred or grieved, &c. or by whom his goods ſhall be 
ſo ſeiſed or attached, &c. wherein every ſuch perſon. 
which ſhall be ſo hindered or grieved, &c. or whoſe 
goods ſhall be fo ſeized or attached, &c. ſhall recover 
three times ſo much as the damages which he ſuſtained by 
means of ſuch hindrance, &':c. and double coſts; and in 
ſuch. ſuits, or for the ſtaying or delaying thereof, no 
eſloin, proteQtion, wager of. law, aid, prayer, privilege, 
injunction or order of reſtraint ſhall be in any wiſe 
prayed, granted, admitted or allowed, nor any more 
than one imparlance ; and if any perſon ſhall, aſter no- 
tice that the aCtion depending 1s grounded upon the faid 
ſtatute, cauſe or procure any aCtion at the Common Law 
grounded thereon to be ſtayed or delayed before-judgment, 
by colour or means of any order, warrant, power or au= 
thority, ſave only of the court wherein 'ſfuch action 
ſhall be depending ; or after judgment ſhall cauſe or 
procure the execution to be ſtayed or delayed by colour 
or means of any order, warrant, power or authority, 
ſave only by writ of error or attaint, that then the ſaid 
perſon or perſons ſo offending. ſhall incur a pramunire, - 
It is ſaid, that the firſt branch of this laft clauſe, re- 
lating to the delay of cauſes of this kind before judg- 
ment, nct only extendeth to the Privy Council, Chan- 
cery, Exchequer-Chamber, and the like, but alſo to thoſe 
who ſhall procure any warrant from the King ſor ſuch 
heh | purpoſe ; 
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to the delaying of execution after judgment, extendeth 
even to the judges of the court where the cauſe is cepend-' 
ing. 3 Inft, 183. ws, T2 

But it 1s provided, /ed?. 6. That no declaration in 
the ſtatute mentioned, ſhall extend to any letters patents, 
and grants of privilege for the term of fourteen years or 
under, of the ſole working or making of any manner 
of new manufaAures within this realm, to the true and 
firſt inventor and inventors of ſuch manufactures, which 


others, at the time of making ſuch letters patents and | 


grants, ſhall 'nort uſe; ſo as alſo they be not contrary to 
the law, nor miſchievous to the ſtate, by raiſing prices ot 
commodities at home, or hurt of trade, or general:y in- 
convenient ; the ſaid fourteen years to be accounted from 
the date of the firſt letters patents, or grant of ſuch pri- 
- vilege, but that the ſame ſhajl be of ſuch force, as they 
ſhould be if the ſaid aft had never been made, and of 
none others | | 

It hath been reſolved, that no new invention concern- | 
ing the working of any manufaCture, is within the 
meaning of this exception, unleſs it be ſubſtantially new, 
and not barely an additional improvement of an old one, 
3 Injt. 184. | | by 

Alſo it hath been holden, that a new invention to do 
as much work in a day by an engine, as formerly uſed 
to employ many hands, is not within the faid exception ; 
becaule it is inconvenient to turn fo many labouring men 
to idleneſs. 3 [n/2. 184. | 

Alſo it ſeems clear, that no old manufacture in uſe be- 
fore, can be prohibited in any grant of the ſole uſe of 
any-ſuch new invention. 3 /»/t. 184. 


It is farther provided, /e&. 7. © that nothing in the | 


ſaid at contained ſhall extend to any grant or privilege, 
power or authority whatſoever, before the ſaid att made, 
granted, allowed or confirmed by any act of parliament, 
io lovg as the ſame ſhall continue in force. | 


Provided alſo, ſe. 9. ** That nothing in the faid aCt 
contained ſhall be in any wiſe prejudicial to any city, 
borough or town corporate within this realm, concerning 
any grants, charters, or letters patents to them made, or 
concerning any cuſtom uſed by or within them, or unto. 


any corporations, companies or fellowthips of any art, | 


trade, occupation or myſtery, or to any companies or 
ſocieties of merchants within this realm, erected for the 
maintenance, enlargement or ordering of any trade or 
merchandiſe, but that the ſame charters, cuſtoms, cor. 
porations, &c. and their liberties and immunities ſhall 
be of ſuch force and effect, as they were before the mak- 
ing of the ſaid aCt, and of none other ; any thing before 
in the ſaid aCt contained to the contrary in any wiſe not- 
withitanding. | 6rd 

And it is farther provided, /ef. 10. © "That nothing 
in the ſaid act contained ſhall extend to any letters patents, 
or grants of privilege concerning printing, nor to any 
commiſſion, grants, or letters patents concerning the 
digging, making or compounding of falt-petre or gun- 
powder, or the caſting or making of 'ordnance, or ſhot 
for ordnance; nor any grant or letters patents of any 
office, erected beſore the making of the faid ſtatute, and 
then in being and put in execution, other than ſuch 
_ offices. as had been decried by proclamation; but that all 
ſuch grants, &c. ſhall be of the Ike forceand effect, and 
no other, as if the ſaid aCt had never been made. 


But it is enacted by 16 Car, 1. cap. 2t. ** That it 


ſhall be lawful for all perſons, as well (trangers as ratural- 


born ſubjects, to import any quantities of gunpowder | 


whatſoever, paying fuch cuſtoms and duties for the ſame 
as by parliament ſhall be limited ; and that it ſhall be 
Jawſul ſor all his Majeſty's ſubjects of this his realm of 
England, to make and ſcllany quantities of gunpawder at 


his pleaſure, and alſo to bring into this kingdom any | 


quamiities of ſalt-petre, brimſtone, or any other materials 
for tie making of gunpowder; and that if any perſon 
ſhall put in execution any letters patents, proclamations, 


edict, act, order, warrant, reſtraint, or other inhibition | 


a praemunire. 


21 Jac. le cap. 3. ſet, 11,12, © That nothing in the faid 


: 


hold or inheritance in the ſaid lands. 


(hould enjoy. See Unc ent demenne, 


| Cowell, edit, 1727. 


times JO, ſometimes $6, 
| Ualcndar monty, 


who injures the monument, &c, of his anceſtor: and 
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purpoſe ; and it is ſaid, that the latter branch, relating ſhall be any ways prohibitcd or reſtrained, he {hall incur 


And it is farther provided by the ſaid ſtatute of 


act contained, ſhall extend to any commillion or grant 
concerning the digging, compounding or making of at. 
lum or allum mines, &c. nor concerning the licen. 
ting of the keeping of any tavern oz ſelling of wines, t» 
be ſpent in the manſion houſe, or other place in the te- 
nure or occupation of the party ſelling the ſame; and a 
farther proviſion is made in the latter part of the ſtatute 
for ſome particular grants to particular corporations ang 
perſons, as Newca/7le upon Tyne, &c, : 

But it 1s faid, that the ſaid clauſe relating to allum 
was needleſs ; b-cauſe all ſuch mines belong of courſe to 
tie perſons in whoſe grounds they are, and therefore no 
hari concerning them can be granted but in the 

ing's own ground. 3 /n/}. 185, 

Charters for the ſole making ot brandy, &c, made void 
2 I. & MM. Jt. 2. c. g. ſeft. 12. : 

£oniter, (415nftrum,) A monſter born within lawfyl 
matrimony, that hath not human ſhape, cannot purchaſe, 
much leſs detain any thing ; but if he have human ſhape, 
he may be heir, though he may have ſome deformity in 
any partof his body, Co, Lit. 5. - Cowell, edit, 1927, 

A monſter ſhewn for money is a miſdemeanor, 2 Chan. 
Ca. 110. Trin, 24 Car. 2. Hirring ve. I/a'rond, It was 
a child that had four legs and four arms and two heads 
and but one belly, where the two bodies were conjoined; 
the child died and was embalmed to be kept for hew, 
but was ordered by Lord Chancellor to be buried in a 
week. Hbid. | | 

A-nftrans de dzeit, Is as much as to ſay, the frwing 
of right; in a legal ſenſe it denotes a writ iſſuing out of 
Chancery, for the ſubjeCt to be reſtored to lands and te- 
nements, which he thews to be his right, though by 
office found to be in the poſſeſſion of another: lately dead ; - 
by which office the King is intitied to a chatte], free- 
| And this mon/trons 
de droit is given by the ſtatutes 34 Ed. 3. cap. 14. and 
36 Ed. 4.13, See Staundf. Prereg. cap. 11. and Groot, 
tit. Petition, and Co. 4 Rep. fol. 44. Caſe of the Wardens 
and Commonalty of Sadlers. See Traverie. | | 

Mounftcans-' be ſalts ou recozds, Shewing of deeds or 
records is thus: upon an action of debt brought upon 
an obligation,: after the plaintiff hath declared, he ought 
to ſhew his obligation, and fo it is of records, And the 
difference between mon/trans de fait and oyer de faits, is 
this; he that pleads the deed or record, or declares upon 
it, ought to ſhew the ſame; and the other, againſt whom 
ſuch deed or r«c:rd is pleaded, may demand vyer of the 
lame. Cowell, edit. 1727, 

FJonſiravecunt, Is a writ that lies for the tenants in ancient 
demeſne, being diitrained for the payment of any toll or 
impoſition, contrary to their liberty which they do or 


Wouſtcum, Is ſometimes taken for the box in which 
elics are kept. [tem unum monſtrum cum offibus St, 
Petri, &c, Monaſt. 3 tom. pag. 173. Aonftrum is allo 
taken for what we call corrupily muftering ſoldiers. 


Manih, ( Henjis, in Saxon monath,) Is a ſpace of time, 
containing by the week 28 days, by the calendar ſome- 
See Co. lib. 6. /«. 61. and 


gJuntroſe, A duty of two pennies Scets upon beer there, 
6 Geo. I.£o Jo: 7. Ge0-:2. fn £65 | bs 
SDonument, An heir may bring an aCtion againſt one 


the coſhn and ſhroud of a deceaſed perſon belong to the 
executors or adminiſtrators; but the dead body belongeth 
to none. 23 {[n/l. 202, 203. | 

FJorgs. the lord's bailiffs-in the 1/e of an, who 
ſummon the courts for the ſeveral headings, are called 
moors, and every moor has the like office with our bailiff 
of the hundred. See ( King's deſcription of the Iſle of Man 

Woot, ( Meta, curia, placitum, conventus, from the 
Saxon gemote, conventus, which may be deduced from the 


whatſoever, whereby the importation of gunpowder, falt- 
petre, brimſtone, or other the materials afore-mentioned, | 


Saxon motian, placitare) Is a term well underſtood in the 


1nns 


| RP "7 
MO Re 
inns of court, to be that exerciſe or arguing of caſes, 
which young ſtudents perform at appointed times, the 
| better to enable them to the praftice and defence of 
clients cauſes. The place where moot-caſes were argued, 
qwas anciently called a moot hall. In the inns of courts 
there is a barliff or ſurveyor of the moots yearly choſen by 
| the bench, to appoint the moot-men for the inns of Chan- 
cery, and to keep account of performance of exerciſes 
both there and in the houſe. See Orig. Fudiciales, fol. 212. 
Moota canum, A. pack of dogs, Cowell, edit. 1727» 
Mootmen, Are thoſe that argue readers caſes (called 
alſo moot-caſez) in the houſes of Chancery, both in term- 
time, and alſo in vacations. Coke's Rep. 3 par, in Pramio. 
Moza, A moor, or, more barren unprofitable ground 
than marſh. 1 Inft. fol. 5. a. It is derived from the 
Faxon morz i. e. mons. It ſignifies alſo marſh land. See 
Moroſus. ag moram, i. e. Muccoſam & humidam 
::24m. Monaſt. 2 tom. pag. 50, 52. ; 
Fs, A heath. [tem de ps. Sr ER cs & de 
omnibus exitibus boſcorum, morarum, &c. PFleta, lib. 2. 


 ocaamuſſa, A watry or boggy moor ; for ſuch in 
Lancaſhire they call moſſes to this time. Aoreſſa is alſo 
uſed in the ſame ſenſe. Mon. Ang. 3 part. 70. a. 
Mozatur, . or Demozatur in lege, Signifies as much 
as he demurs ; becauſe the party goes not forward in plead- 
ing, but reſts or abides upon the judgment of the 
court in this point, who deliberate, and take time to ar- 
gue and adviſe thereupon. Whenſoever the counſel 
Jearned of the party is of opinion, that the count or plea 
of the adverſe party is inſufficient in law, then he demur $ 
or abides in Jaw, and refers the ſame to the judgment of 
the court. Coke on Littleton, fol. 71. bs See Demurrer. 
MRoietum, Was a fort of brown cloth, mentioned by 
Mat. Poriſ. anno 1258. with which they made caps. | 
Mozganglaa, (from the Saxon morgen, the morning, 
and gifan, to give,) The gift on the wedding-day. S1 
ſponſa viraum ſuum ſupervixemit, dotem I maritationem ſuam, 
cartarum inſtrumentis, vel tejtium exhibitionibus et traditam, 
 perpetualiter habeat & morganginam ſuam. LL. Hen. 1 


cap. 70. 7. e. her dower. In ſome books it is writ mor- 


ganegiba. In Leg, Canuti apud Brompton, it is written mor- 
gogifa, cap. 99, In Leg. H. 1. cap. 11 & 70. It is mor- 
gangiva, It iignifies literally donum matutinale ; and it 1s 
what we now call dowry money, or that gift the huſband 
preſents to his wife on the wedding-day, from the Saxon 
morgen, aurora, and givan, dare; and was uſually the 
fourth- part of his perſonal eſtate ; not here, but amongſt 
the Lombards, Du Cange. Cowell, edit. 1727. 
Mozam, Is all one in ſignification with the French 
Morion, ls caffr a head-piece, and that ſeems to be de- 
rived from the Italian morione. Stat. 4 & 5 P. & M7. 
cap. 2. now called a pot. PL 6 
 Wozina, Murrain ; an infeftious diſtemper in cattle. 
Mirina alſo ſignifies the wool of ſick ſheep, and thoſe 
dead with the murrain. Fleta, lib, 2. c. 79+ par. 6. 
Mor.ing, or Mortling, is that wool taken from the, 
ſkin of a dead ſheep, either dying of the rot, or killed. 
4 Ed. q4. 2& 3 27 H.6. 2. This is written morkin, 
3 7ac. 18, wes 
15, See Hhorling, 
 LYoroſus, See Mora. In viis & ſemitis per vallem 
quandam moroſam & aguoſam. Monaſt. 1 tom. pag. 648. 
Mozſellum terrac, A ſmall parcel or bit of land, — 
Et unum morſellum terrx juxia horreum ſuum. GCharta 
11 H. 3. par. fol. m, 2%. | le 
MoJeliug terrae, Aemall parcel of land. Matt. Pa- 
riſ. pag. 438. and Mon, Angl. 2 tom. pag. 82. 
__ WHoxactum, A light or paper ſet in churches, to burn 
pollibly over the graves or ſhrines of the dead, Cowell, 
edit, 1727. | ; | 
, ox  antetias See Aſſiſe of mort-d'ancefkoz, 
Mortgage, { Mortgagium, vel mortuum vadium,) Is 
compounded of two French words, viz. mort, i. Mrs, 
and gage, i. pignus, and ſignifies a pawn of land or tene- 
ment, or any thing immoveable, laid or bound for money 
borrowed, to be the creditor's ſor ever, if the money be 
not paid at the day agreed upon ; and the creditor holding 
Vor. H. N* x06. 1 | 


\ 
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land and tenemerit upon this bargain, is called tinant 
in mortgage. Of this we read in the Grand Cuſtumary 


of Normandy, cap. 113. which ſee. Glanvill likewiſe, 
lib. 10. cap. 6. defineth it thus; mortuum vadium dititur 


llud, cujus fruftus vel redditus interim percepti in nullo ſe 
acquietant, So that it is called a gead gage, becauſe 
whatſoever profit it yieldeth, yet it redeemeth not itſelf 
by yielding ſuch profit, except the whole ſum borrowed 
be paid at the day. See Skene de verb. fjgnif. verbo 
mortgage. He that pledgeth this pawn or gage, is called 
the mortgagor, and he that taketh it the mortgagee. Weſt. 
Symbol, part 2. tit. Fines, ſee? 145. This, it it contain 
exceſlive uſury, is forbidden by 37 H; $8. cap. 9. But 
it 1s called mortgage, becauſe, if the money inot paid at 
the day, the land moritur to the debtor, and is forfeited 
to the creditor. Cowell, edit. 1727. 


I. Of the original and ſeveral kinds of mortgages. 
2. What ſhall be deemed a mortgage, or an eſtate redeens- 


able; and of the diſtin intereſts of mortgagor and morts 
gagee. 


3- Of the equity of redemption and forecloſure ; and of the 


manner of redeeming and forecloſing. 


I. Of the original and ſeveral kinds of mortgages. : 

The notion of mortgaging and redemption ſeems to be 
of Jewiſh extraftion, and from them derived to the 
Greeks and Romans; the plan of the Moſaic law con- 
ſtitutes a juſt and. equal agrarian, that the lands' may 
continue in the fame tribes and families, and the people 
might not be diverted by any exotic aQs atid inventions 
from the exerciſe of agriculture, in which innocent ems 
ployment they were to be continually educated ; and 
therefore whoever were compelled by want to fell, could 


transfer no eſtate in the lands, farther than to the next _ 


general jubilee, which returned once in fifty years ; where- 


fore they computed till the jubilee, that according to the 


1 .* 4» . d C .* 4s |* 
ng or ſhorling, 3 Ed. 4+ 1. and 14 Car. 2 | creditor was to forecloſe the redemption of the debtor ; 


diſtance from thence, ſuch was the intereſt that could be 


transferred to the buyer ; but the vendor had power at 


any time to redeem, paying the value of the lands to the 


Jubilee ; but though he did not redeem it at the year of ju- 


bliee, yet the lands came back again free to the vendor 
and his heirs. Cumaeus 11, 12: 

But our notion of mortgaging and redemption ſeems to 
have come more. immediately from the Civil Law, and 
therefore it will be neceſſary herein to conſider the diy 
ſtinCtions in that law between pledges and things hypo- 
thecated. Tuſtin. 592. | 

The pignus or pledge was, when any thing was obliged 
for money lent, and the poſſeſhon paſſed to the creditor. 

The' hypotheca was, when the thing was obliged for 
money lent, and the poſſeſſion remained with the debtor. 
Now in caſe of goods pignorated, the creditor was obliged 


to the ſame diligence in keeping them, as he uſed about 
| | his own ; fo that if the goods were loſt by the negligence 


of the creditor, an aCtion lay as for a depoſit; for the 
property being transferred to the creditor for a particular 
purpoſe, he was to keep them as his own. See Bailment. 

If the debtor did not redeem the thing pledged, the 


and if the money was not paid, the creditor had his a#is 


} 


pigneritia, or hypothecaria, which, when he had purſued, 


. 


and obtained ſentence. thereon, he might ſell as his own 


property ; but there was this difference between the a#1s 
pignoritia and vypothecaria ; that the afio pignoritia was 
only againſt the perſon of the debtor'to foreclole him, be- 
cauſe the prignus was already in the poſſeſſion of the creditor z 
but the ado hypothecaria was tam in rem, quam in per- 
Janam, and was given. ad pignus proſequendum contra quems 
cunque poſſeſſorem ; becauſe herein the creditor had not the 
poſleſſion of the pledge, but it remained to the debtor ; 
and *till ſentence was obtained in theſe ations, the cre- 
ditor could not obtain the property of the pledge; and if 
the money was paid before ſentence, the pledge-was ſub- 
ject to redemption-z,and where the ſame thing was pledged 
to ſeveral, thoſe were ſaid to be potrores in pignore, to 


whom the things were firſt hypothecated. Dige/t, lib. 20+ 
tit. 6. Corvin, 269, 270, 27h, | 
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if the money was tendered or paid to the creditor, the | 
' eontraft of pignoration was diflolved, and the debtor 
might have the pledge back, as a thing leat ; fo that 
' ſeems to have introduced the notion amonglt us of the 
debtor's right to redemption, and with them the ofucap- 
| tion, or the right of preſcription, did not extinguiſh the 


pledge, unleſs a ſtranger had held it for thirty years, or - 


the debtor had held it for 40 years. Digeft. lib. 20. 
tit, 6, | : 
In the feudal law the rule was, Feudalia, invite domino, 
aut agnatis, non refle ſubjictuntur hypathece, quamvts fruetus 
poſſe efſe receptum eft ; and the reaſon of this rule was, be- 
cauſe the feud was filled with a tenant from the lord's 
original bounty, on whom he depended for his perſonal 
ſervice in war and peace ; and therefore the feudary could 
not obtrude a tenant on him without his leave, who might 
be leſs capable of thoſe ſervices ; and therefore as the te- 
nant could not originally alien without licence, fo he could 
not mortgage. Corvin. 268. * | 
But when a licence of alienation was given about the 
"time of Hey. 3, and it became a maxim in Jaw, that the 
purity of a ſee-ſimple imported a power of diſpoſing of it 
as the owner pleaſed ; there were two ways of mortgaging 


lands introduced, which Zitleton diftinguifhes by the | 


names of vauium vivum and vadium mortuum. 9 H, 3. 
32. 18 Ed. 1. | : 
The wvadium vivum is, where a man borrows 1co1, of 
another, and makes an eſtate of lands to him, *till he 
hath received the ſaid ſum of the iſſues and profits of the 
lands ; and it is called vadium vivum, becauſe neither the 
- - money nor the land dieth ; for the lands are conſtantly 
paying off the money, and the Jands are not left as a dead 
_- pledge, in caſe the money be not paid. "his feems to 
be the ancient way of pledging lands ; for they held, that 
lands could not be hypothecated ; and therefore they uſed 
to ſubjeCt the uſufru&#us, which continued originally during 
the lite of the feudary 3 but when there was a free liberty 
given of alienation, then the —— could pledge the 
uſufrufius of the land at pleaſure ; but becauſe by this 
way of pledging, the lender received his money by degrees, 
and in ſmall parcels, which was very troubleſome ; and 
thoſe that lend money to uſury, are generally willing to 
receive the whole in a groſs ſum ; therefore this way 
_ of pledging is now out of uſe, Co. Lit, 205, See add, 
-Formul. 136. | | 
. The vadium mortuum 18 ſo called by Littleton, becauſe 
it is doubtſul, whether the feoffor will pay the money at 
the day limited or not; and if he do not pay, then the 
land, which is but in pledge upon condition, for the pay- 
ment of the money, is taken from him for ever, and ſo 
dead to him ; and if he do pay it, then the pledge is dead 
to the tenant of the land. Lzt. ſe. 332, Cs, Lt. 205. 
Of theſe mortgages there are again two forts; it, of 
the freehold and inheritance; and 2dly, of terms for 
years. Maddox 318, 319. | | | 
1ſt, Of the freehold and inheritance, and here the an- 
cient way was to make a charter of feoffment, on con- 
GCition, that if the feoffor or his heirs paid the ſum to the. 
ſeoffee or his heirs, he ſhould re-enter and re-poſleſs ; and 
ſometimes the condition was contained in the charter of 
feoffment, and ſometimes it was defeazanced by another 
charter, as may be ſeen in the old forms. Aaddox 318. 
19. | | | | - 
: For as a man might annex a condition to his feoft- 
ment, for cujus eft dare, ejus et diſponere,' fo he might 
annex a condition by another deed, bearing date, and 
executed at the ſame time; for being executed at the 
fame time, it is really but one and the ſame diſpolition, 
gue incontinenti fiunt incſſe videntur ; but a defeaſance or 
condition annexed aſter the feoffment executed comes too 
late; becauſe the livery coram paribus atteſting the infeu- 
dation, in which there is no condition, the tenant muſt 
hold the land according to'the tenure of the inveſtiture : 
but xents, annuities or warranties that are things execu-. 
tory, may be defeated by defeaſances made at the time of 
their creation, or any time after;-hecauſe- there is not 
any neceility of the notoriety of livery to make an inveſt1- 
ture ; and therefore being created by deed only, they may 
be defeated or deſtroyed by deed alone. Co. Lit. 226, 227. 


|the feoffee ; yet if he did not literally perſorm 


Jand a covenant 1s infe:ited at the end of ſuch &ceds, that 


after a term, of 50 or 1co years, being little worth, and 
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Theſe ſorts of conveyances were ſubjeQ to theſe 57... 
ventencies ; that if the money were not paid at rae 9 
{o that the cſtate became abſolute; the eſtate was th Ys 
forth ſubjeCt to the dower of the ſecffee, and all png 
' his real charges and incumbrances ; for thou h > 2 
teoffor performed the condion, then he might re. n 
and © re- poſleſs himſeif in his former eſtate, and 6:4, 
quently was in above all the charges and incumbrances 67 
tion by payment of the money at the rag 
eliate was legally ſubjeCt to the charges and incumbra " 
of the feoffee, though the money were frerwards pita 
and the eſtate reconveyed to the feoflee. Co, Lit, W 
222. : 

But the conrts of equity, as they grew in poy 
ſet this matter right, and jo Bar aaee hs * 
redemption, not only againſt tenant in dower, and th 
perſons who come in under the feoffee, but even > inf 
the tenant by the curteſy, and lord by elchieat ih 
are in the pot; becauſe the payment of the _ 
*doth, in the conſideration of equity, put the fcofer "a | 
Natu quo, fince the lands were originally only a plegge 
for the money lent. - Hard. 465. : 

As to mortgages by way of creating terms. this was 
formerly by way of demiſe and re-demife. As for ex. 
ample, 4. borrowed money of B. thereupon 4. wou!s 
demiſe the lands to B. for a term of 500, &'. years 
abſolutely, with common covenants apainſt incym. 
brances, and for farther aſſurance, and then B. wool 
the day after re-demiſe to 4. for 499 years, with con. 
dition, to be void on non-payment of the money at the 
day to, come; this manner of mortgaging came in f- 
ter the 21 7. 8. for falſifying recoveries, when ther: 
was a fixed intereſt ſettled in terms for years; and was 
eſteemed beſt for the mortgagor, to avoid all manner 
of pretenſion from the incumbrances and dower of the 
feoffee in mortgage; and was reputed beſt for the 
mortgagee, to avoid the wardſhip and feudal duties of the 
tenure, and was only inconvenient in. this; that if the 
ſecond deed were loſt, there appeared to be an abſolute 
term in the mortgagee, 3 Bac. Abr. 633. | 

And this is now the common method, 21z. by a de- 
miſe of the land for a term, under a condition to be void 
on the payment of the mortgage money and intereſt; 


> hare 
right of 


till the default ſhall be made in the payment of the mo- 
ney, that the mortgagor ſhall receive the rents, iſſues 
and profits without account. 3 Bac. br. 633. 
This has been ruled to create a tenancy. at will to the 
mortgator ; but if the moitgator. dics, the tenancy at 
will is determined till there is-a receipt of intercſt from 
the heir, which ſeems to make him allo tenant at will to 
the mortgagee. Raym. 147. | 
But now the laſt and beſt improvement of mortgages 
ſeems to be, that in the mortgage deed of a term for 
years, or in the. aſhgnment thereof, the morigagor 
ſhould covenant for himſelf and his heirs, that if default 
be made in the payment of the money at the day, that 
then he and his heirs will, at the coſts of the mortgagee 
and his heirs, convey the freehold and inheritance of the 
mortgaged lands to the mortgagee an4 his heirs, or to 
fuch perſon or perſons (to prevent merger of the term) 
as he or they ſhall direct and appoint ; for the reve: fion, 


yet the mortgagee for want thereof continuing but a ter- 
mor, and ſubject to forſciture, &c. and not capable of 
the privileges of aſreeholder ; therefore where the mortga- 
gor cannot redeem the land, it is but reaſonable the mort- 
gagee ſhould have the whole interct and inheritance of 
it, to diſpoſe of as abſolute owner. 3 Bac. Abr. 633. 


2. What ſhall be deemed a mittgage, or an eflate redeem- 
able ; and of the diſlin&l intereſis of mertgagor and mart- 
gagee, op cI hg abr SON 

Herein we may obſerve in general, that whatever clauſes _ 
or covenants" there are in a conveyance, though they ſeem 
to impert an abſolute diſpoſition or conditional purchale z 
jet, it. upon the whole, it appears to have been the in. 
tention of the parties, that ſuch conveyance ſhould wy 
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he a mortgage, or paſs an eſtate redeemable, a conrt of 


equity will aways conſtrue it fo. 1 Yern, 183, 268, 
393+. he condition of a mort ge is, that tbe 

* Ne thould redeem during bis” Iife, or that the 
= \.- or and the heirs of his body ſhould redeem, yet 
— Sill admit the general heir of ſuch mortgagor to 
, "edemption ; becauſe this can be no purchaſe, ſince 
ike is a clauſe of redemption ; and when the land was 
bet inally only a pledge for money, if the principal and 
wF eft be offered, the land is free; and it would be 
pron hard, that it ſhould be in the power of the ſcrive- 
al or qriping uſurer, by ſuch impertinent reſtrictions, 
pt elude the juſtice of the court. 1 Vern, 33» 190. 2 
Chan. Cas 147+ S. C. Howard ver. Harris. | 

But if a man borrows money of his brother, and agrees 
to make him a mortgage, and that if he has no iſſue 
| male, his brother ſhould have the land; ſuch an agree- 
ment made out by proof, will be decreed in equity. 1 
Yarn, 192. per North Lord Keeper. | 

4. in conſideration of 1o00l. made an abſolute con- 
veyance to B. of the reverſion of certain lands after two 
lives, which, at that time, were worth little more ; and 
by another deed of the fame date, the lands are made re- 
deemable any time during the life of the grantor only, 
on payment of 1000/. and intereſt; A, died, nat having 
paid the money 3 and it was held by my Lord KR. Notting- 
hom, that his heir might redeem, notwithſtanding this 
reftritive clauſe, and that it was a rule, once a mortgage, 
and always a mortgage, and that B. might have compel- 
led 4. to redeem in his life-time, or have forecloſed him; 
but on arehearing, Lord K. North reverſed the decree on 
the circumſtances of this caſe ; for it appeared by proof, 
that 4. had a kindneſs for B. and that he married his 
kinſwoman, which made it in the nature of a marriage 
ſettlement ; he likewiſe held, that B. could not have 
compelled 4. to redeem dyring his life, which made it 
the more ſtrong. 1 Yern. 7, 214, 2.32, Newcomb ver. 
Bonham. 2. Vent. 364+ Se C. where it is ſaid, that Lord 
"North's decree was aflirmed in the Houſe of Lords, 
" If A. mortgage lands to B. worth 15/. per annum, for 
ſecuring a and a: the ſame time B. enters into a bond 
conditioned, that if the 2001. and intereſt is not paid with- 
in a year, then he to pay to 4, his executors or admi- 
niſtrators, ' the farther ſum of 78/. 1n full for the purchafe- 
of the premiſſes, &c. and A. dies within the year, and 
the money is paid the next day after, the mortgage is for- 
fcited to his adminiſtrator ; yet 4's heir may redeem, 
paying the 200/. and likewiſe the 78/7. that was paid 
to the adminiſtrator. 1 Vern. 488. W/illet ver. IVinnel, 

So where A. for 5501. made an abſolute aſſignment of 
' a church leaſe for three lives to B. and B. by writing: 
under his hand agreed, that if 4. paid 600. at the end 
of the year, B, would convey ; B. died, leaving GC. his 
fon and his heir; two of the lives died, and the leaſe 
was twice renewed by C. and his father ; and though it 
was near twenty years ſince the conveyance was made, 

yet the Maſter of the Rolls decreed a redemption on 
Payment of 550/, and the two fines. 2 Fern. 84. 
Manive v. Ball, © Rn other ef ng gl 
| 4. lends money to B. to carry on certain buildings, 
and takes a mortgage from him to ſecure 1600). with! 
intereſt; and by another deed executed at the ſame! 
time, takes a covenant from B. that he ſhould convey to: 
kim, if he thought fit, ground-rents to the value of 
1600). at the rate of twenty years purchaſe ; and'on a bill 
brought to redeem, the Maſter of the Rolls decreed a 
redemption on payment of principal, intereſt and coſts, 
vithout regard to that agreement, but ſet aſide the ſame 
23 unconſcionable; for a man ſhall not have intereſt for 
his money, and a collateral advantage beſides for the loan 
of it, or clog the redemption with any bye-agreement, 
2 Vern. 520, Fennings v. Ward. . rs 

But though theſe and ſuch like reſtriftions are relieved 
aganſt, to make them anſwer the primary intention of 
the parties ; yet if 4. on a mortgage, lends money at g/. 
per cent. but agrees in the deed, that if the money were 
patd within three months after it became due, that he 
would accept of 4/. per cent. and the mortgagor negle&s 
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[to pay the intereſt within the time, equity will uot re- 
1eve him, but he muſt pay 5/. per cent, for though the 
court relieves againſt unreaſonable penalties, yet this is 


money under 5/. per cent. Preced, Chan. 160. Jory v: 
Cox. 1 P, W. 653 | | 


br remitted part of his mortgage money, provided he 


deceaſe; if the condition be not performed, the remit- 
tance 1s loſt ; becauſe being a voluntary bounty, and nor 
ex debito juſiitie, the party muſt take it as it is limited, 
for cujus e/t dare, tjus eft diſponere; and the court canno 
relieve in this caſe after the day, 1 Chan. Ca. 52. | 
But where in a mortgage there was a proviſe, that if 
the intereſt was behind fix months, that then the intereſt 
ſhould be accounted principal, and carry intereſt; this 
by Lord Cowper was decreed to be a vain clauſe, and of 
no uſe; and he ſaid, that no precedent had ever cartied 
the advance of intereſt ſo ſar, and that an agrezment 


to make future intereſt principal ;'but to make interet 
principal, it is requiſite that intereſt be firſt grown due, 


and then an agreement concerning it may make it prin- 
cipal. . 2 Salt. 449. | 


uncertain whether he will perform the condition at the 
time limitted or not, hath the legal eſtate in him ; alſo af- 
ter forfeiture he hath an equity of 'redemption ; fo that 
he is {till conſidered as owner and proprietor of the eſtate, 
until the equity of redemption be forecloſed, and therefore 


bind his equity of redemption. It is ſaid, that a tenant 
in tai] of an equity of redemption may deviſc it ſor pay- 
ment of debts. 1./ern. 41, Turner v. Gwim. | 
Therefore if a man mortgages his land, and, as is 
uſual, ſtill continues in poſſeſſion, and levies a fine, and 
five years paſs, yet the mortgagee is not barred; for though 
the mortgagee be in reality out of poſſeſſion, yet when 
that is done by the conſent of both parties, and the na- 


tereſl is paid, it is againſt the original deſign of the con- 
tract, that any aCt of the mortgagor, except the payment 
of the money, ſhould deprive the mortgagee of his ſecu- 
rity, and 1s no leſs than fraud, which the law will not 
countenance. 1 Sid. 460, 1 Fent. 82, Carth. 101, 
414. 2 Keb. $226 _ | 

And as the mortgagor, being conſidered only as tenant 
at will to the mortgagee, cannot, by his aCt, defeat the 


Intereſt of the mortgagee, otherwiſe than by payment of 


the mortgage money ; ſo neither can the mortgagee de- 
feat the mortgagor of his equity of redemption ; there- 
fore if a mortgagee in fee ſuffers a recovery, this, even 


upon performance of the condition ; but if the mortga- 


gor had been a party to the recovery, then his right had 


value, but becauſe he is eſtopped by the recovery to claim 
the land againſt the recoverer or his heirs, when he was 
called in before the judgment given to defeat his title, 
and could not doit. Palm. 135. Cro. Fac. 593 | 

So if a mortgagee be diſſetſed, and the difleifor levies 
a fine, and five years pals after the preclamations, though 
the mortgagee 1s hereby barred, if the myctgager 
pays or tenders his money, he has five years to proſecute 
his right, by the ſecond faving in the ſtatute. 4 Hen. 7. 
cap. 24, becauſe his title did not accrue *till payment of 
the money. Plow. 373. as 


be forecloſed, is conſidered as owner of the land, it was 
ruled, where a bill for a redemption was brought againſt 
a mortgagee in poſſeſſion, and a decree atcordingly, that 
the mortgagee before the account taken, having pre- 
ſented to a church that became void, ſhould : revoke his 
preſentation, and preſent ſuch a ow as the mortgagor 
or his vendee (he baving contraQted to fell) ſhould ap- 
point. Preced, Chan. 71.. 2 Vern. got. 


By the 7 I. & MM. cap. 25. it is enafted. © That no 


perſon or perlons ſhall be allowel to have any = ” 


not fo, for the mortgagee might have refuſed to lend his 


S0 if the mortgagee deviſes, that the mortgagor ſhould 


pays the principal and intereſt within three days after his 


made at the time of the mortgage, will not be ſuſficient 


The. mortgagor before forfeiture, and whilſt it remains - 


may take leaſes or any ſettlement thereof, which will 


ture of the contract requires it ſhould be ſo while the in- - 


at law, ſhall not bind, the mortgagor's right of entry, . 


cen bound, not only - on account of the recompence in 


And as the mortgagor, *till the equity of redemption 


- 
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election of members to ſerve in parliament, for or by| 
eaſon of any truſt eſtate or mortgage ; unleſs ſuch 
tbc or mortgagee be in aCtua} poſſeſſion, or receipt of 
he rents and profits of the ſame, but that the mortgagor, 
or ce/ſtui que truſt in poſſeſſion, ſhall and may vote for 
the ſame, notwithſtanding ſuch mortgage or truſt. 

And by the 9g An. cap. 5. which requires, that 
knights of the ſhire ſhould have 600!/. per ann, and every 
other member 3ool. per. ann, it is enacted, ** 'That no 


| perſon ſhall be qualified to fit in the houſe of Com-, 


mons, within the meaning of the act, by virtue of any 
mortgage, whereof the equity of redemption is in any 
other perſon unleſs the mortgagee ſhall have been in 
poſſeſſion of the mortgaged premiſſes for ſeven years be- 
fore the time of eleCtion.” 

The condition .muſt at law be ftriftly performed, 
otherwiſe the mortgagor loſes all benefit of redemption 3 
but if upon a mortgage a tender be made of the money 
at the place, at any time of the day ſpecified in the con- 
dition, and the mortgagee refuſes, the condition is ſaved 
for ever. 7 Ed. 4.3. 9 H. 6.12, 22 H. 6. 37. 47+ 
Ed. 3. 26. Plow. 173. 5 Co. 114. Co. Lit. 209. 


3. Of the equity of redemption and forecloſure ; and of the 
manner of redeeming and farecloſing. * 

Although, after breach of the condition, an abſolute- 
fee-ſimple is veſted at Common Law in the mortgagee 3 
yet a right of redemption being {till inherent in the land, 
till the equity of redemption be forecloſed, the ſame right 
ſhall deſcend to and is invefted in ſuch perſons as have 
a right to the land, in cafe there had been no mortgage 
or incumbrance whatſoever; and as an equitable perfor- 
mance as effeQtually defeats the intereſt of the mortgagee, 
as the legal performance doth at Common Law, the con- 
dition ſtill hanging over the eſtate, till the equity 1s to- 
tally forecloſed ; on this foundation it hath been held, 
that a perfon who comes in under a voluntary conveyance, 
may redeem a mortgage; and. though ſuch right of re- 
demption be inherent in the land, yet the party claiming 
the benefit of it, muſt not only ſet forth ſuch right, but 
only ſhew that he is the perſon intitled toit. Hard, 465. 
1 Fern. 193. 1, Vern. 182. DES 

As the heir at law is regularly intitled to the benefit of 
redemption, he is alfo intitled to the aſſiſtance of the per- 
fonal eſtate of the mortgagor for that purpoſe ; according 
to the dodtrine eſtabliſhed in the courts of equity, that 
the perſonal eſtate, in the hands of the executor, ſhall be 
employed in eaſe of the heir, by whatever means the 
heir becomes indebted as heir ; for the perſonal eſtate hav- 
ing received the benefit by contraCting the debt, and the 
real conſidered only as a pledge for it ; according to the 
common rule, Yui ſentit commodum ſentire debet & onus. 
Prec. in Chanc. 477+ on. 

And on this foundation it hath been frequently held, 
that if a man mortgage lands, and covenants to pay the 
money, and dies, the perſonal eſtate of the mortgagor 
ſhall, in favour of the heir, be applied in exoneration of 
the mortgage. 2 Salk. 449. | 

Alſo it is held by ſome opinions, that this benefit ſhall 
not only extend to the heir at law, or heres natus, but 
alſo to an heres fafus, from a preſumption, that it is the 
intention of the teſtator, that he ſhould have all the pri- 
vileges of the heres natus : and ſome even held, that an 
ordinary deviſee ſhall have this benefit : but as to this 
laſt point it hath been held otherwiſe ; and that if a man 
mortgages his land, and deviſes it to. F. 8. or to 4, for 
life, the remainder in fee to B. that there the charge 
doth paſs with the eſtate, there appearing no intention of 
the teſtator, that he ſhould have it diſcharged. 2 Chan. 
Ca. 84. 1 Vern. 36. 1 Chan. Ca. 271. EY 

So if the mortgagor conveys away the equity of re- 


 derption, the pucchaſer ſhall not have the benefit of the 


perſonal eſtate, but mult take it cum onere. 2 Salk, 450, 
1 Vern. 37. | | 

| It has likewiſe been held by ſome opinions, that the 
heir of the mortgagor ſhall have the benefit of the per- 


fonal eſtate to pay off the mortgage, though there be no' 


covenant in the mortgage-deed for the payment thereof ; 
becaufe the mortgage-money is a debt, whether there be 


4 
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any expreſs covenant for | the payment of j 


2 _ 449. 1IPern, 436. Preced. Chan, 61, 
360. 


t or not; 
3 Preced. 


ut where a mortgage in fee was made redeemable at 


B 
Mich. 1702. or any other A7ich. day followi | 
months notice ;z and there was no roar gs = ip 
of the mortgage-money ; it was held by my Lord Chan 
cellor Cowper, that the mortgagor having deviſed bis 
perſonal eſtate to his wife and daughter, and having Fa 
ing his life paid the intereſt of the mortgage, the perfona 
eſtate ſhall not be applied in eaſe and exoneration f 
the real eſtate, for the benefit of the heir at law: fo 
as he ſaid, here being no covenant for paying of the br 
ney, there was no contract at all between them, neither 
expreſs nor implied, nor would any action lie apainſ 
the mortgagor to ſubject his perſon, to compel him to 
pay this money ; but this was in nature of a conditiongt 
purchaſe, ſubje&t to be defeated on payment by the 
mortgagor, or his heirs, of the ſums ſtipulated between 
them, at any Mich. day, at the eleftion of the mort- 
gagor, or his heirs; for here was an everlaſting ſubſiſtin 
right of redemption, deſcendible to the heirs of the mort- 
gagor, which could not be forfeited at law like othe; 
mortgages ; and therefore there could be no equity of re- 
demption, or any occaſion for the aſſiſtance of this court; 


fra: the plainufis might even at law defeat the convey. 


ance, by performing the terms and conditions of it ; which 
were not limitted to any particular time, but might he 
performed on any Michaelmas day, to the end of the 
world ; and ſince here was no covenant or contract, ei. 
ther expreſs or implied, to charge the perſonal eſtate of 
the mortgagor, he thought there was no reaſon to ]ay 
the load of this debt upon that which was given to other 
perſons. Preced. Chan, 423. 2 Fern. 701. | 
* By the fiat. 4 & 5 //. 3. cap. 16. reciting, That 
great frauds and deceits are often practiſed by neceſſitous 
and evil diſpoſed perſons in borrowing of money, and 
giving judgments, ſtatutes and recognizances privacely 
for ſecuring the payment of the ſaid money; and the 
ſame perſons do afterwards borrow money upon ſecurity 
of their lands of other perſons, and do not acquaint the 
latter lender thereof with the ſame ; whereby ſuch late 
lender is very often in danger to loſe his whole money, 
or forced to pay off the debts ſecured by the ſaid judg- 
ments, ſtatutes and recognizances before they can have 
any benefit of the ſaid mortgages ; and 'that divers per- 
ſons do many times mortgage their lands more than once, 
without giving notice of their firſt mortgage ; whereby 
the lenders of money upon ſecond or after mortgages do 
often loſe their money ; and are put to great charges in 
ſuits and otherwiſe ; for remedy whereof it is enacted, 
That if any perſon ſhall borrow any money, or for any 
other valuable conſideration for the payment thereof vo- 
luntarily give, acknowledge, permit, or ſuffer to be en- 
tered againſt him or them, one or more judgment or 
judgments, ſtatute, or ſtatutes, recognizance or recog- 
nizances, to any perſon or perſons, creditor or creditors; 
and if the ſaid borrower or borrowers, debtor or debtors, 
ſhall afterwards take up or borrow any other ſum or ſums 
of money of any other. perſon or perſons, or for other 
valuable conſideration become indebted to ſuch perſon or 
perſons, and for ſecuring the repayment and diſcharge 
thereof ſhall mortgage his, her or their lands or tenements, 
or any part thereof, to the ſecond or other lender or lenders 
of the ſaid money, creditor or creditors, or to any other 
perſon or perſons in truſt for or to the uſe of ſuch ſecond 
or other lender or lenders, creditor or creditors, and ſhall 
not give notice to the ſaid mortgagee or mortgagees, of the 
ſaid judgment or judgments, ſtatute or ſtatutes, recog- 
nizance or recognizances, in writing under his, her, or 
their hand or hands before the execution of the faid 
mortgage or mortgages; unleſs ſuch mortgagor or mort* 
gagors, his, her, or their heirs, upon notice to him, her 
or them given by the mortgagee or mortgagees of theſaid 
lands and tenements, his, her, or their heirs, executors, 
adminiſtrators or aſligns, in writing, under his, her of 
their hands and ſeals, atteſted by two or more ſufficient - 
witneſſes, of any ſuch former judgment or judgments, 
ſtatute or ſtatutes, recognizance or recognizances, = 
Sad. _ within 
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within x months pay off atid diſcharge the faid judgment 
or judgments, ſtatute or ſtatutes, recognizance or recog- 
1izances, and, all intereſt and rarges due thereupon, 
>nq--caulc and procure the ſame to be vacated, or dif- 
#4 cd by record; that then the mortgagor or mort- 
xe of the ſaid lands and tenements, his, her or their 
Cit, executors, adminiſtrators or alhgns, ſhall have no 
benefit or remedy againſt the ſaid mortgagee or mortga- 
gn his, ber or their heirs, executors, adminiſtrators 
or aſſigns, or "any of them, in equity or elſewhere, for 
redemption of the laid lands and tenements, or any part 
thereof ; but the ſaid mortgagee or mortgagees, his, her 
or their heirs, executors, adminiſtrators and afligns, ſhall 
ind may bold and enjoy the ſaid lands and tenements for 
\ {uch eſtate and term therein, as WEre Or Was granted and 
ſ-ttled to the ſaid mortgagee or mortgagees againſt the 
ſzid mortgagor or mortgagors, and all perſon and perſons 
lawfully claiming from, by or under him, her or them 
freed from equity of redemption, and as fully, to all in- 
tents and purpoſes whatſoever, as 1 the ſame had been pur- 
chaſed abſolutely, and without any power or liberty of 
redemption. : | | 

And it is further enacted, that if any perſon ſhall 
mortgage any lands or tenements to any pecſon or perſons, 
for ſecurity of any money lent, or otherwiſe accrued or 
become due, or for other valuable conſiderations; and if 


the ſaid mortgagor or motgagors ſhall again mortgage the' 


{me lands or tenements, or any part thereof, to any 
other perſon or perſons for valuable conſiderations (the 
{aid former mortgage being in force and not diſcharged,) 
and ſhall not diſcover to the ſaid ſecond or other mort- 
gagee or mortgagees, or ſome or one of them, the former 
mortgage or mortgages, in writing under his or their 
hands; that then, and in theſe caſes alſo, the ſaid mort- 
gagor or mortgagors, his her or their heirs, executors, 
adminiſtrators or afſigns, ſha'l have no relict or equity of 
redemption, againſt the faid#econd or after mortgagee or 
mortgagees, his, her or their heirs, executors, admini- 
ſtrators or aſſigns, upon the ſaid after mortgage or mort- 
gages; but ſuch mortgagee or mortgagees, his, her or 
their heirs, executors, adminiſtrators and aſſigns, fhall 
and may hold and enjoy ſuch mote than once mortgaged 
lands and tenements, tur ſuch eſtate and term therein, 
as were or was granted and conveyed by the ſaid mort- 
gagor or mortgagors, againſt him, her or them, his, her 
or their heirs, executors or adminiſtrators reſpeCtively, 
ſreed from equity of redemption, and as fully, to all in- 
tents and purpoſes, as if the ſame had been an abſolute 
purchaſe, and without any power or liberty of redemp- 
tion, Provided always, and be it further enacted by the 
uutbority aſoreſaid, "That, nevertheleſs, if it ſo happen 
there be more than one mortgage at the ſame time made, 
by any perſon or perſons, to any perſon or perſons of the 
lame lands and tenements, the ſeveral late or under mort- 
gigees, his, her or their heirs, executors, adminiſtrators 
or aſſigns, ſhall have power to redeem any former mort- 
page or mortgages, upon payment of the principal debt, 
mtereſt, and coſts of ſuit to the proper mortgagee or 
mortgagees, his, her or their heirs, executors, admini- 
flrators or aſſigns. | ; 

Provided always, That nothing in this aCt contained 
fall be conſtrued, deemed or extended to bar any widow 
of any mortgagor of lands or tenements from her dower 
and right in or to the ſaid lands, who did not legally join 
wi:h her huſband in ſuch mortgage, or otherwiſe lawfully 
bar or exclude herſelf from ſuch her dower or right. 

It hath been held, that if a man mortgages certain 
lands to one man, and mortgages thoſe lands with ſome 
others to another, though this ſeems to be a caſe omitted 
out of the above ſtatute againſt clandeſtine mortgages ; 
yet if it appears to be a contrivance to evade it, as if an 
acre or two of Jand were only added, this will not exempt 
It; alſo a perſon, who will take advantage of the ſtatute, 
muſt be an honeſt mortgagee; and therefore, if a man 
has uſed any fraud or praCtice in obtaining a ſecond 
mortgage, he ſhall not have the benefit of the ſtatute. 
2 Fern, 589, 90. | 

The methods of redemption and forecloſing being di- 


tory and expenſive, and inconyenient, not only to the 
VoL. II, N® 107, | 


.-- 0-:0- 
mortgagee but alſo to the mortgagor, the ſime ſeem now 
remedied by the 7 Geo. 2. cap. 20. which reciting, That 
whereas mortgagees requenuy bring aCtions of ejeQtment 


1 


for tne recovery of lands and eſtates to them mortgaged, 
and bring ations on bonds given by mortgagors to pay 
money ſecured by ſuch mortgages, and for pertorming the 
covenants therein contained; and likewiſe commence 


mortgagors from redeeming their eſtates; and the courts 
of law, where ſuch ejeCtments are broughc have not 
power to compel ſuch mortgagees to accept the principal 
money, and intereſts, due on ſuch mortgages, and colts, 
or to ſtay ſuch mortgagees from proceeding to judgment 
and execution in ſuch actions; but ſuch mortgagors muſt 
have recourſe to a court of equity for that purpoſe; in 
which caſe the courts of equity do not give relief until the 
hearing of the cauſe; for remedy thereof, and to obviate 


trom and after the firſt day of Za/er term 1734 where 
any action ſhall be brought on any bond for the payment of 
the money ſecured by ſuch mortgagee, or performance of 
the covenants therein contained ;z or where any aCtion of 
ejectment ſhall be brought in any of his Majeſty's courts 


I ales, or in any of the ſuperior courts in the counties 


gagee or mortgagees, his, her or their heirs, executors, 
adminiſtrators or aſſigns, for the recovery of the poſſeſſion 


and no ſuit ſhall be then depending in any of his Ma- 
jelty's courts of equity, in that part of Great-Britain 
called England, tor or touching the forecloſing or redeem- 
ing ſuch mortgaged lands, tenements or hereditaments ; 
if the perſon or perſons having right to redeem ſuch mort- 
gaged lands, tenements or hereditaments, and who ſhall 
appear and become defendant or defendants in ſuch aftion, 
(hall; at any time pending ſuch action, pay unto ſuch 
mortgagee or mortgagees, or in caſe of his, her or theic 
refuſal, ſhall bring into court, where ſuch ation ſhall be 
depending, all the principal money and intereſt due on 
ſuch mortgage, and alſo all ſuch coſts as have been ex- 
pended in any ſuit or ſuits at law or in equity upon ſuch 
mortgage, (ſuch money for principal, intereſt and coſts, 
to be alcertained and computed by the court where ſuch 
ation is, or ſhall be depending,) the monies ſo paid to 
ſuch mortgagee or mortgagees, or brought into ſuch court, 
ſhall be deemed and taken to be in full ſatisfaCtion and 


diſcharge every ſuch mortgagor or defendant of and from 
the fame accordingly ; and ſhall and may, by rule or 
rules of the ſame court, compel ſuch mortgagee or mort= 
gagees, at the coſts and charges of ſuch mortgagor or 
mortgagors, to aſſign, ſurrender or re-convey ſuch mort- 
gaged lands, tenements and hereditaments, and ſuch eſtate 
and intereſt, as ſuch mortgagee or mortgagees have or 


writings in his, heror their cuſtody, relating to the title 
of ſuch mortgaged lands, tenements and hereditaments, 
to ſuch mortgagor or mortgagors, who ſhall have paid or 


brought ſuch monies into the court, his, her or their 


heirs, executors or adminiſtrators, or to ſuch other per= 


minate or appoint. _ 

Seft. 2. And it is further enacted, © by the authority 
aforeſaid, That from and after the ſaid Za/ter term 17 34. 
where any bill or bills, ſuit or ſuits ſhall be filed, com- 


equity in that part of Great Britain called England, by 
any perſon or perſons having or claiming any eſtate, 
right or intereſt in any lands, tenements or hereditaments, 
under or by virtue of any mortgage or mortgages thereof, 
to compel the defendant or defendants in ſuch ſuit or 
ſuits, (having or claiming a right to redeem the ſame,) 
to pay the plaintiff or plaintiffs ia ſuch ſuit or ſuits, the 
principal money and intereſt due on any ſuch mortgage, 
together with any ſum or ſums of money due on any in- 
cumbrance or ſpecialty, charged or chargeable on the 
equity of redemption thereof ; and in default of payment 
hereof, to 9" ſuch defendant or defendants of bis, 
| 5 er 


ſuits in his majeſty's courts of equity to forecloſe their | 


all objeCtions ge gy to the ſame; it is enacted, 'That 


of record at J/etmin/ier, or in the court of ſeſſions in 


palatine of Cheſter, Lancaſter, or Durham, by any mort-_ 


of any mortgaged lands, tenements or hereditaments ; _ 


diſcharge of ſuch mortgage : and the court ſhall and may | 


hath therein, and deliver up all deeds, evidences and 


ſon or perſons as he, ſhe or they ſhall for that purpoſe no-_ 


menced or brought, in any of his Majeſty's courts of 


. 
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ker or their right or equity of redeeming ſuch mortgaged | 
lands, tenements or hereditaments ; and upon his, her or 
their admitting the right and title of the plaintiff or 
plaintiffs in ſuch ſuit, ſuch court and courts of equity may 
and ſhall, at any time or times before ſuch ſuit or cauſe 
ſhall be brought to hearing, make ſuch orcer or decree 
therein, as ſuch court or courts might or could have made 
therein, in caſe ſuch ſuit or cauſe had been regularly 
brought to hearing before ſuch court or courts; and all 
parties to ſuch ſuit or ſuits ſhall be bound by ſuch order 
or decree fo made, to all intents and purpoſes, as if ſuch 
order or decree had been made by fuch court at or fubſe- 
quent to the hearing of fuch cauſe or ſuit ; any uſage to 
the contrary thereof in any wiſe notwithſtanding. 

S$:. 3. Provided always, 'That this act, or any thing 
herein contained, ſhall not extend to any caſe, where 
the perſon or perſons, againſt whom the redemption 1s 
or ſhall be prayed, ſhall (by writing under his, ker or their 
hands, or the hand of his, her or their attorney, agent or 
folicitor, to be delivered before the money ſhall be brought 
into ſuch court at law to the attorney or ſolicitor for the 
other fide) inſiſt either that the party praying a redemp- 
tion has not a right to redeem, or that the premiiles 
are chargeable with other or differept principal ſums than 


what appear on the face of the mortgage, or ſha]l be] 


admitted on the other ſide; nor to any caſe where the 


right of redemption to the mortgaged Jands and premiſles| 


m queſtion, in any cauſe or ſuit, ſhall be controverted 


or queſtioned, by or between different defendants in the 
fame caufe or ſuit; nor ſhall be any prejudice to any 
ſubſequert mortgagee or mortgagees, or ſubſequent in- 
cumbrancer ; any thing in this.act to the contrary thereof 
in zny wiſe notwithſtanding. 

For more learning on this ſubjedt, ſee 
15 Vin. Abr. tit. Mortgage 

Mo:tyago?, Is he that mortgages or pawns the lands, 
and he to whom the mortgage is made is called the 
mortgagee. | 

Jo:th, Murder; Sax. morth, death. Morthlaga, a 
murderer or manſlayer, MZrth-lage, homicide or mur- 
der, @c. | 

Mo:titivus, Dead of the rot, applied to ſheep and 
tambs. Mon. 2. tom. þ. 114- | 

MDortmain, (Manus mortua, compounded of two 
French words, mort. 1. mors, & maine, 1, manus) Signi- 
Kes an alienation of lands and tenements to any guild, 
corporation or fraternity, and their ſucceſſors, as biſhops, 
parſons, vicar*, &c. which may not be done without 
the King's licence, and the lord of the manor, or of the 
King alone, if it be immedintely holden of him. The 
reaſon of the nzme may be deduced from hence, becauſe 
the ſervices, and other profits due,: for ſuch lands as ef- 
cheats, &:. ſhould not without ſuch licence come into a 
dead hand, or into fuch a hand as it were dead, and fo 
dedicated unto God, or pious ules, as to be abſtraftedly 
different from other lands, tenements or hereditaments, 
and is never to revert to the donor, or any temporal or 
" common uſe. Magna. Charta, cap. 3b. and 7 £49. 1. 
cormonly called The ſtatute cf mortmain, and 18 E9. 3. 
cap. 3. and 15 Rich. 2, cap. 5. Polydere Virgil, in the 
foventeenth book of his Chronicle', mentions this law, 
and gives this reaſon of the name, Zr legem hanc manum 
trertuam vocarunt, quod res [emel date collegiis fſacerdotum, 
non utique rurſus venderentur velut mortug, hac eft, uſui alic- 
rum mortalium in perpetuum adepte efJent, Lex diligenter 
fervatur, fic ut nihil poſſeſſunum ordini ſacerdotali a que- 
quam detur; nifs regis permiſſu: but the ſore-mentioned 
{tatutes are in ſome manner abridged by 39 Ez. wp. 5. 
by which the gift of lands, &c. to hoſpitals is permitted, 
without obtaining /rcences in mo tmaine, Hott:iman, in 
his commentaries De verbis Feudalibus, verbo anus 
mirtua, hath theſe words; Afanus mirtua locatio oft, que 
wſurpatur de iis, quorum fe[/r/jia (ut ita dicam) immortalis 
eft, quia nunquam haredeam habere deſinunt : qua de cauſa 
res nunquam ad priorem dominum revertitur, nam manus 
pro peſſe/fimne dicitur mirtua per antifhraſin pro immortali, 
&c. Pervus Belluga in ſpeculo Principum, fcl. 76. rs 
amortizationis eſt licentia capicndt ad manum mortuam : to 


3 Bac. Abr. and 
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337, 1183, r125, 1201, &c. Shone de we 


faith, Drimitere terras ad manum mortuam 
que dimittere ad multitudem five univerſitatem 
quam moritur, idgue per antiphraſin, ſeu a con 
becauſe commonalties never die. Cowell, 
I/illiam the Conqueror, demanding the eaufe why he 
himſelf conquered the realm by one battle, which the 
Danes could not do by many ; Frede1ic4, the abbot of 
St. Alban's, anſwered, that the reaſon was, becauſe 
the land which was the maintenance of martial mcy. 
was given and converted to pious employments, ang for 
the maintenance of holy votaries : to which the Con. 
queror faid, that if the clergy be fo ſtrong that the realm 
is infeebled of men for the war, and ſubject by it to ſo- 
rexgn invaſion, he would aid it. And therefore he took 
away many of the revenyes of the ſaid abbot, and gf 
others alſo. Speed. 418. b. 


Stat. g en. 3. cap. 36. enaCts, That it ſhall not he 
lawful from henceforth to any to give his lands to any re. 
ligious houſe, and to take the ſame lands again to holg 
of the ſame, &c, upon pain that the piſt ſhall he 
wor, and that the land {ſhall accrue- to the lord of the 
ee. | 
Lord Coe, in his 2 [nft. 74. ſays, this ſtatute is ex. 
cellently abridged and expouned by the ſtatute of 7 Ed. 1, 
There were two cauſes of making this ftatute, 1; 
therein appears] 1ſt, The withdrawing the fervices creat. 
ed for defence of the realm. And 2dly, The chief 
lords loſing the eſcheats, &c. To prevent which Lord 
C1ke obſerves, that divers provident lords at the creation 
of the ſeigniory had a clauſe in the deed of ſeoffment, 
viz. Duod hicitum fit donatori rem donatam dare vel yen. 
dere, cui voluerit, exceptis wirts religiofis. 2. Infl. 75. eites 
Brae. hb. 1. fol. 13. and ſays, that he had ſeen many 
of thole deeds; but ſays, that the eccleſiaſtical perſors 
regular, found many ways to keep out of this ſtatute, as 
by purchaſing lands held of themſelves, or taking leaſes 
for long terms of years, &c. and that biſhops, parfons, 
and other eccleſiaſtical perſons ſecular, took themſelyes 
to be out of this ſtatute z which devices the following 
ſtatute of 7 £4, 1. intended to provide again{t. 


Stat. 7 £4. 1. where of late it was provided, That re- 
ligious men ſhould not enter into the fees of any without 
licence and will of the chief lord of whom ſuch fees be 
holden immediately ; and notwithſtanding ſuch religious 
men have entered as well into their own fees as into the ſces 
of other men, appropriating and buying them, and ſome- 
times receiving them of the gift of others, whereby the 
ſervices due of ſuch fees, and which at the beginninz 
were provided for defence of the realm, are wrongfully 
withdrawn, and their chief lords loſe their eſcheats of the 
ſame ; it is ordained, "That no perſon religious, or other 
whatſoever, body. politick, eccleſiaſtical or lay, fole or 
aggregate, ſhall buy or ſell any lands or tenements, or 
ur.der the colour of gift or leaſe, or by reaſon of any 
other title receive the ſame, or by any other craft or en- 
gine ſhall preſume to appropriate them to himſelf, where- 
by ſuch lands ray in any wiſe come into mortmain, ut- 
der pain of forfeiture of the. ſame; and within a year 
after the alienation the next lor4 of the ſee may enter, 
and if he do not, then the next immediate lord, from 
time to time, to have half a year ; and for default of all 
the meſne lords, the king ſhall have the land ſo alienated 
for ever, and ſhall enfeoff others by certain ſervices. 

This ſtatute does not extend to gifts to religious perſo13 
by the King, but that he may give lands to them as well 
as to any other wi.hout any forfeiture. Arg. P!. C. 240- 
By the words (other perſons whatſoever) is meant, other 
whatſoever of like quality, as being a body pelitick 0r 
corporate, eccleſiaſtical or lay, ſole or aggregate of many. 


rb. Signif, 
e idem ate 
» QUE Nun. 


trario fſerſu, 


% 


now 


1 


2 Inſt. 75. 

| %, 5 po other craft or engine} Theſe words were ac- 
ded to prevent all other inventions and evaſions. But 35 
this ſtatute extended only to gifts, alienations and other 
conveyances made between them and others by craft, &* 
they took into a new method, and pretending a title 1n 
the land, which they meant to get, brought a proc? 


the ſame effeCt read Cofſan, de Corſuct Brrgund, p.z48, 


qrod redat againſt the tenant of the land, and he by col- 
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1iGon was to make default, and ſo they ſhould recover 
 - the land, and enter by judgment of law, Fr fic fieret 
\ fraus ftatuto- And when this new invention was provi- 
Jed for and taken away by the ſtatute A Weſim. 2. yet 
they found out another eyaſion out of all theſe ſtatutes; 
for ſince they could neither get any land by purchaſe, 
iſt, leaſe or, recovery, they cauſed the lands to be con- 
Seed by feoffment, and in other manner to divers 
>rſons and their heits, to the uſe of them and their ſuc- 
ceſors, by reaſon whereof they took the profits, But 
the {tatute of 15. Ric. 2+ enaQted this to be mortmain 
within the forfeiture of the ſtatute of 7 Ed, x, But the 
foundation of ail theſe ſtatutes was 9g Hen, 3. Magn. 
Charta, cap. 30. 2 1nfl. 75. 

The next lord of the fee may enter] If there are lord and 
tenant, and the tenant aliens in mortmain, and the 
jord enters, yet he ſhall have but ſuch eſtate in the land 
2s he had in the ſeigniory, notwithſtanding this ſtatute ; 
forif he hath but an eſtate for life or in tail in the ſeigniory, 
he ſhall have the greater eſtate in the lan ; ior fo is the 
+ntendment of the ſtatute ; but the lozd of the particu- 
Jar eſtate ſhall have perquiſite of villain in fee, But by 
18 F. 3. cap. 29. If he has an eſtate but in jure uxoris or 
wchfie, he ſhall have it but in jure uxoris or eccleſie, 
ud nota. Br. Eſtates, pl. 42. cites 5 E4, 4. 01. 
Aud for default of all the mejne lords] This is to be under- 
flood of ſuch inheritances as may be holden; but of ſuch 
inheritances as are not holcen, as villains, rent-charges, 
commons, &'c. the King ſhall have them preſently by a 
favourable conſtruction of the ſtatute. An annuity 
eranted to them is not mortmain, becauſe it charges the 
perſon only: Co. Lit. 2; b. gn 7, 
Stat, Weſim. 2. 13 Ed. 1 ft. 1.c. 32. ſeft. 1. When 
religious men and other eccleſiaſtical perſons do implead 
any, and the party impleaded makes default, whereby he 
ought to leaſe the land ; foraſmuch as the juſtices have 


thovght hitherto, that if the party impleaded make de- 
fauit by collv ſion, and where the demandant by occaſion 


of the ſtatute, could. not obtain ſeifin of the land by title 
of giſt or other alienation, he ſhall now by reaſon of de- 
' fault, and ſo the ſtatute is defrauded, | | 

Se. 2. It is. ordained by our Lord the King, and 
granted, that in this caſe, after the default made; it ſhall 
be inquired by the country, whether the demandant had 
right in the thing demanded or no; and if it be found 
that the demandant had right in his demand, the judg- 
ment ſhall paſs with him, and he ſhall recover ſeifin ; 
and if he has no right, the land ſhall accrue to the next 
lord of the fee, if he demand it within a year from the 
time of the inqueſt taken. | 
_ Se. 3. And if he do not demand it within the year, 
it ſhall accrue to the next lord above, if he do demand it 
within half a year aſter the ſame year. : 

$2, 4. And fo every lord after the next lord ſhall 
have the ſpace of -half a year to demand it ſucceſſively, 
until it come to the King, to whom at length, through 
default of other lords, the land ſhall accrue. 

_ 88, 5. And to challenge the jurors of the inqueſt, 
| Every of the chief lords of the fees ſhall be admitted, 
and likewiſe for the King they that will ſhall challenge. 

8&4. 6, And after the judgment given the land ſhall 
remain clear in the King's hands, uatil it be deraigned by 
the demandant, or ſome chief lord, and the ſheriff ſhall 

e charged to anſwer therefore at the Exchequer. 

By 27 Ed. 1. Ordinatio de perquirendis libertatibus. 
To obtain licence to amoriize land, a writ of Ad qued 
danmum ſhall jfſue out of the Chancery to inquire con- 
cerning the ſame. | | 
, Stat, of amortizing lands, 34 Ed. 1. enaQts, That 
lands ſhall not be alienated in mortmain where there be 
meine lords, without their conſent declared under their 
ſeals ; neither ſhall any thing paſs where the donor reſer- 
veth nothing to himſelf, or when the inquiſttion is made 
and returned without warranty, viz. without the writ 
original rcturned with the. inquiſition;z and unleſs the 
original make mention of every thing occording to the 
new ordinance deviſed by the King. 

dtat. 23 Hen. 8. cap. 10. If any grant of lands or other 


hereditaments hall be made in truſt to the uſe of any | 
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churches; chapels, churchwardens, guilds, fraternitied, 
commonalties, companies or brotherhoods, to have per- 
petual obits, or a continual ſervice of a prieſt for ever, _ 
or for 60 or 80 years, or to ſuch like uſes or intents:; 
all ſuch uſes, intents and purpoſes ſhall be void, they be- 
tag no corporations, but erected either of devotion, or 
elle by common conſent of the people. | 

See?. 3. Such uics and intents. may be made and declar- 
ed to continue twenty years from the time of ſuch li- 
mitting of them, but na longer. | n 

Se#. 4. Qollateral aſſurances made for the defeating of 
this ſtatute ſhall be void,. and this ſhall be interpreted 
x beneticielly for the deſtruCtion of ſuch uſes as atore- 
ala, F 

Sec7. 5. This aCt ſhall not prejudice corporations, where 
there is a cuſtom to deviſe lands in mortmain, 

See?. 6. This aCt ſhall not prejudice the executors of 
Fanmis and Terry, late, aldermen of Ne wich. | | 

Lands deviſed to one and his heirs, on condition to aſ- 
ſure them for maintenance of a grammar ſchool for ever, 


was held to be a good and charitable uſe, and ſuch as 


this act did not extend to take away. 1 Rep. 22. b. 
Mich. 34. and 35 Eliz, in the Exchequer, The Yuen v, 
Perter, al's Porter's caſe. S. C. cited 11 Rep. 71. 6. 


13 fac. in 7agaalen College's caſe. S. P.in B. R. in the 


lame term ; and it was there likewiſe held, that this ſta- 
tute extended only to ſuperſtitious uſes, and not to re- 
{train uſes that were in favour of learning and relief of 
the poor. Cro. E, 288, Mariidale v. Martin. At the 
end of Porter's caſe ſupra is a nota of the reporter, that 
any man at this day may give lands, tenements or here- 
ditaments to any perſon or-perſons, and their heirs, ſor 
the finding of a preacher, maintenance of a ſchool, re- 
lief and comfort of maimed ſoldiers, ſuſtenance of poor 
people, reparations of churches, highways, bridges, 
cauſeways, diſcharging of poor inhabitants of a vill of 
common charges, to make a ſtock for poor labourers in 
huſbandry, and poor apprentices, and marriage of poor 
virgins, and for any other charitable uſes ; and that it is 
good policy upon every ſuch feoftment or eſtate, to re- 
ſerve to the feoffer and his heirs a ſmall rent, or to ex+ 
preſs any ſuch conſideration of any ſmall ſum, for the 
cauſe before rehearſed, 


| Stat. 17 Car. 2.c. 3./. 7. enafts, That every owner of 
any impropriation of tithes, may give and annex the 
ſame to the parſonage or vicarage of "the pariſh church 
where the ſame lie, or ſettle the ſame in truſt for the par- 


4 ſonage, &c. or of the curates there ſucceſſively where 


the parſonage is impropriated, and no vicar endowed, with= 
out licence of mortmain, | 


$:7. 8, If the ſettled maintenance of any parionage 
or vicarage with cure, ſhall not amount to 100!/. per '#r- 
num, it ſhall be lawful for the incumbent to purchaſe to 
him and his ſucceſlors, lands, rents, tithes or other he- 
reditaments, Without licence of mortmain. 

Stat. 22 Car. 2, c. 6. /. 10. enacts, 'That it ſhall be 
lawſul ſor bodies politick to purchaſe any ſee-farm rents, 
&c. and the ſame to retain; any ſtatute of mortmain 
not withſtanding. | 


Stat. 7 & 8, J7*. 3. c. 37. /. t. enaQts, that it ſhall be 


lawful for the King to grant to any perſon licence to 


alien in mortmain, and to purchaſe and hold in mortmain 
any lands of hereditaments. NI 
Se. 2. Lands fo aliened, or acquired and licenſe, 
ſhall not be ſubjeCt to ſorſeiture. Ny 
Stat 2 & 3 Ann. c« 11. f. 1. enats, That it ſhall be 
lawful for her Majeſty, by letters patent under the Great 
ſeal, ts incorporate ſuch perſons as her Majelty thall ap- 
point, to be one boy politick and corporate ; and by the 
ſame, or any other letters patent, to grant to the ſaid 
corporations and their ſucceſſors ſor ever all the revenue 
of firlt ſruits, and yeacly perpetual tenths cf all digni- 
ties, offices, benefices and promotions ſpiritual what- 
ſoever, to be applicd to the augmentation of the main- 
tenance cf ſuch parſons, vicars, curates and minitters 
officiating in any church or chapel in England, J/ales or 
Berwick, where the Liturgy and Rites of the Church of 


England, as now by Jaw «ltablifhed, ſhall be uſed, with 
| | _— 4 
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ſuch| powers, rules and reſtrictions as ſhall be therein ex- | 
refed. | e 
' $e&, 2. And every perſon having in his own right any 
eſtate or intereſt in poſſeſſion, reverſion or contingency 
in any lands, tenements or hereditaments, or any pro- 
perty in any goods or chattels, ſhall have power by deed 
inrolled according to the ſtat of 27 7 8. for inrolment 


of bargains and ſales, or by his laſt will and teſ}ament 
duly executed, to give, grant and veſt in the fail corpo- 


ration and their ſucceſſors, all fuch his eſtate, intereſt or | £4 


property in ſuch lands, tenements and hereditaments, 
goods and chattels, for the augmentation of the mainte- 
nance of ſuch miniſters as aforeſaid, to be applied accord- 
ing to the will of the faid benefactor in and by ſuch 
deed inrolled, or by ſuch will as aforeſaid, expreſſed ; and 
in default of ſuch appointment, ia ſuch manner as by her 
Majeſty's letters patent ſhall be directed as aforeſaid ; and 
ſuch corporation ſhall have ability to purchaſe, take and 
enjoy for the purpoſes aforeſaid, as well from ſuch per- 
ſons ſo charitably diſpoſed, as from all other perſons wil- 
ling to ſell- or alien to the ſaid corporation, any manors, 
lands, tenements, goods or chattels, without any licence 
or writ of Ad gued damnum, notwithſtanding the ſtatute 
of mortmain, Oc. ©. Þ 

| Stat. 9 Geo. 2. c. 36. fe 1, No manors, lands, advow- 
fons or other hereditaments, nor money, or other per- 
ſonal eſtate to be laid out in lands, &c. ſhall be given to 
any bodies politick, or otherwiſe, or any ways charged in 
truſt for charitable uſes, unleſs fuch gift, (other than 
ſtocks in the publick funds) be made by deed indented, 
in preſence of two witneſſes twelve calendar months be- 
fore the death of ſuch donor, and be inrolled in Chancery 
within ſix calendar months after execution, and unlefs 
fuch ſtocks be transferred fix calendar months before the 
death of ſuch donor; and unleſs the ſame be made to 
take effeCt in poſſeſſion immediately from the making, 
and be without power of revocation. | 

Se. 2, Nothing relating to the ſealing and delivery of 
any deed twelve calendar months before the death of the 
grantor, or to the transfer of flock ſix calendar months 
before the death of the grantor, ſhall extend to any pur- 
chaſe for a full and valuable conſideration. 

Ser. 3. All gifts of lands, &c. or of any charge af- 
feCting lands, or of any ſtock or perſonal eſtate to be laid 
out in lands, &c. for charitable ufes, which ſhall be made 
in any other manner, ſhall be void. | 

S$e&. 4. This aCt ſhall not make void diſpoſitions of 
any lands to either of the univerſities, or the colleges or 


houſes within either of them, or to the colleges of Eton, 


IVinche/ter, or Weſtminſter, for the better ſupport of the 
ſcholars upon the foundations, 

- Se. 5, No ſuch college or houſe, which ſhall hold fo 
many advowſons as 2re equal in number to one moiety 
of the fellows, or where there are no fellows, to one 
moiety of the ſtudents upon the foundation, ſhall be ca- 
pable of purchaſing any other advowſons, the advowſons 
of benefices annexed to the headſhips of colleges or houſes 
not being computed. _ 

_ $28. 6. Nothing in this aCt ſhall extend to Scotland. 

For more learning mm this ſubjeet, ſee 15 Vin, Abr. tit. 
Mortmain. 

Moztuary, ( Mortuarium, mortarium,) Is a gift leſt 
by a man at his death to his pariſh.church, for the re- 
compence of his perſonal tithes and offerings not duly 
Paid in his life-time. A mortuary is not properly and ori- 
ginally due to eccleſiaſtical incumbents from any, but 
thoſe only of his own pariſh, to whom he miniſters ſpi- 
ritual inſtruion, and hath right to their tithes. But by 
cuſtom in ſome places of this kingdom, they are paid to 
| the parſons of other pariſhes, as the corps paſles through 
them. See the ſtatute 21 H. 8. cap. 6. before which 
ſtatute mortuaries were payable in beaſts ; the beſt to the 
lord for a heriot, the ſecond for a mortuary. Nor was it 
only de meliori averio, ſed de meliori re, Mortuarium 
(fays Lindewood) fic diftum eft quia relinquitur eccleſie pro 
anima defunfii. Cuſtom did ſo prevail, that mortuaries 
being held as due debts, the payment of them was enjoined 
as well by the ſtatute De circumſpedte agatis, in 13 Ed. 1. 


28 by ſeveral conſtitutions, &c, A mortuary was angiently | 


9 


M-:-O-: 

called Sauleſceat, which ſignifies pecunia TRY 
Symbelum jb After the ref oy hr, D 
cor ſe-preſent, (becauſe the beaſt was preſented wn a; : 
body at the funeral,) and ſometimes a principals of bg 
ſee a learned diſcourſe in the Antiquities of Vario 4 _ 
fol. 679, and ſee Selden's Hi/tery of Tithes ON 
There is no mortuary due by law, but by cuſtom. 207, 
[nft. fol. 491. See Spelm, de Council, tom, 9. ful ws wi 
This is likewiſe proved out of Felta, lib. 2.%a, */* 

r. 20. ſtem fi reflor petat mortuarium ub; dari ue 
ſuevit, See Monagium, Pamiizal, and Pretium jeg 
chz1. In the /riþ canons it is called Pretinn fepul x 
and Sedatium, viz. Omne corpus fepultum hab jn "Ari * 
vaccam & equum & veſ/limentum & ornamenta le; F# "oy 
Canon, Hibern. lib. 19. cap. 6. And in another ao 
Rogat. principem lect, 1. e. the biſhop, ut b/ilicam 
foderit, &e, & reddat amicas pretium” ejus & [;datinn Ke : 
mune. The word mortuarium was ſometimes uſed yy 
civil as well as an eccleſiaſtical ſenſe, and was payable 
the lord of the fee, as well as to the prieſt of the iy 
—Debentur domino (i. e. manerii de Wrechwyke) nm. 
nibus heriotti & mortuarii due vacce pret. xii, fol. Paroch, 
Antiq. pag. 470. Cowell, edit, 1727. 7 

Mr. Selden tells us, that the uſage anciently wa; 
bringing the mortuary along with the corps when it came 
to be buried, and to offer it to the church as a ſatisfc. 
tion for the ſuppoſed negligence and omiſſion the defun 
had been guilty of in not paying his perſonal tithes, and 
from thence it was called a «7r/e preſent. IVatſ. Comp 
Incumb. 8vo, 1053. cap. 53. cites Selden's Hiſt. of Tubes 


287. 
| Gear, 13 Ed. 1. ft. 4. ena&s, That a prohibition ſhall 


not lie for mortuaries in places where mottuaries uſed to 
be paid, _ | | 
Stat. 21 Hen. 8. cap. 6, ſe. 2. enats, That no fyi. 
ritual perſon, his bailiff or leſſee, ſhall take or demand 
more for a mortuary than as is hereafter expreſſed, nor 
ſhall convent any perſon betore any eccleſiaſtical judge for 
the recovery of more for the ſame than is hereafter de- 
clared, on pain to forfeit ſo much as he takes or demands 
more, and likewiſe 40s. to the party prieved, to be re- 
covered by action of debt, wherein no effoin, &c. ſhall 
be allowed. _ 0 x 
Sef?. 3. None ſhall take or demand for a mortuary any 
thing at all, where (by the cuſtom) they have not been 
uſually paid, _ | 
S227. 4. Nor upon the death of a woman covert, a 
child, a perſon not keeping houſe, a wayfaring man, one 
not reſiding in the place where he happens to die, nor 
where the goods of the dead perſon (debts deducted) 
amount not to the value of 10 marks; nor -above the 
ſum of 3s. 4d. when they exceed not 30/. nor above 
6s, 84. when they exceed 30/7. but not 4o/. nor above 
10s. when they amount to gol. or above; and if the 
perſon die in a place where he or ſhe dwelleth not, their 
mortuary ſhall be paid in the place where they had their 
moſt abode. © ---- © | 
Sed. 5. This aCt ſhall not abridge ſpiritual perſons to 
receive legacies bequeathed unto them or to the high altar, 
$2, 6. No mortuaries ſhall be paid in //ales, Calais, 
or Berwick, or in any of their marches, ſave only in _- 
Iales and the marches thereof where they have been ac- 
| cuſtomed to be paid ; and ſuch as are there paid ſhall be. 
| regulated according to the order preſcribed by this act, 
Seat. 7. The biſhops of Bangor, Landaff, St, David's 
and St. Aſaph, and the archdeacon of Che/ter, ſhall take 
mortuaries of the prieſts within their juriſdiction as hath 
been accuſtomed, notwithitanding this aCt. 
$24.8. Leſs mortuaries already ſettled by cuſtom ſhall 


not be increaſed by this att; and there alſo perſons ex- 


empted by this aCt ſhall not hereafter be chargeable. 

Stat. 12 Ann. ft, 2. c. 6. aboliſhes all cuſtoms of pay- 
ing mortuaries upon the death of any clergyman within 
the dioceſes of Bangor, Landaff, St. David's, and St. 
Aſaph, and enaQts, 'That no mortuary or corſe-preſent or 
ſum of money in lieu or name thereof, ſhall be payable 
' to any biſhop of the ſaid dioceſes or other perſons claim- 
ing under them, and gives recompence to the biſhops of 
thoſe ſees in lieu thereof, | 


Mortvarics 


Mortuaries taken away in the archdeaconry of Cheſter, 


and a recompence made to the biſhop of Che/fer, 28 Geo. 
o ; Os : | j FF 1 ARE ® lt | 
= Poſaical law, ' Inflifts not a capital puni 


s the Civil L gen an 

aoreeable to which is the Civil Law ; but-ovur 

fr phy ſtrift juſtice for the welfare of- ſociety it 
may, Exod. 22+ S. P. C25. 1 Hawk. P,C. 8g. 

Moſg-rroopers, A rebellious ſort of malefaCtors in the 

fartheſt parts north of England, that live by robbery and 

ſpoil, not unlike the Tortes in Ireland, or the Banditti in 

Jah; for whoſe ſuppreſhon were made. the ſtatutes of 
4 Fac. 1. Fac. 1. c. 1 and 14 Car. 2.6, 22. 

5 bell ſo called, which was uſed by the 

Debent 


i. 177 

Mot-bell, - The 

Engliſh Saxons to call people together to the court. 

flatim puljatts campanis, quod Anglice vocat” mot- bell, con- 
wocare onnes & univerſos, quod Anglice dicunt folemote, 1. e. 
wacatia & convocatia populorum., Ley. 'Edw, Conf. cap. 
3 OIte, ( Mota, Sax, gemote, curia, placitum, conventus) 
As Mata de Hereford, i. e. Curia vel placita comitatus de 
Hereford, 'In the charter of Maud the Empreſs, daughter 


Milmem de Glouceſt, Comitem de Hereford, & de 
motam Herefordizz cum toto caftello, &c. Hence'Burge- 
mote, curia vel conventus burgi; Swainmote, curia vel 
conventus miniſtrorum, ſcil. foreſle, &c. From this alſo 
we draw our word mote and moot, to plead, The Scots 
ſay, to mute, as the Mute-hill at Scone, 1. e. Mons þplaciti 
d: Scima, We commonly apply the word moot to that 
arguing of caſes uſed by young ſtudents in the inns of tourt 
and Chancery. In the charter of peace between King 
Stephenand Duke Henry, afterwards King, it is taken to 
ſignify a fortreſs, as Turris de London, & mota de Windfor, 
the tower of London, and fortreſs of Windſor. Mate alſo 
fienifies a ſtanding pool of water to keep fiſh in, or a 
great trench of water encompaſlling a caſtle, or other 
dyelling-houſe. Cowell, egit, 1727. 


Dotibilis, One who may be removed or diſplaced, or 
zather a vagrant, Un carcere detenti, canonici, vel alu 
religioſi, motibiles, furze/t, Wc. convenire non poterunt, 1. E. 
In jure convenire non poſſunt. Fleta, lib. 6. cap. 6. par. 
d2. | 
Matcer, A cuſtomary ſervice or payment at the mote 
or court of the lord. Cowell, edit. 1727. 

Motion in court. A motion is a prayer or requeſt 
ere tenus of the party to the court, either in perſon or by 

counſel, P. R. C. 245. 


One ought not to move the court for a rule for a 


of King Henry the Firſt, we read thus ; Sctatis me Fee b 
diffe ei 


r | rule upon ſuch a motion; 


—— 


thing to be done, which may by the common rules of 


practice of this court be done without moving the court 
for it; much leſs ought the court to, be moved for the 
doing of that which is againſt the common rules and 
praftice of the court, 2 L. P. R. 209. cites 24 Car. 

For the court is not to be troubled, nor the client put 
to the charge of needleſs motions, nor of motions not to 
be granted; and the former ſort of theſe kind of motions 
_ Go favour of ignorance, and the latter of too much pre- 
ſumption; the former are to put the court to needleſs 
trouble, and the latter are moved againſt the honour of 
the court. 2 TL. P. R. 209. s | 


The court was moved for an attorney of the Common 
Pleas that was ſued in this court, to allow his writ of 
privilege. But Ro/! Ch. Juſt. bid him plead his privilege ; 
for we cannot allow it upon a motion and his ſhewing of 
his writ of-privilege. Sti. 373- Trin. 1653. B. Re. Anon”. 

It was faid by Roll Ch. Juſt. if there be a judgment 
apainſt three, and one of them is taken in execution, and 
be aſterwards ſet at large by the plaintiff's conſent, if e1- 
ther of the other two be afterwards taken in execution 
upon the ſame judgment, he may have an audita guerela, 
but he cannot be relieved upon a motion in court, though 
grounded upon an affidavit. Si. 387. Mich. 1653. B. R. 
Price v. Goedrich, - ESL 

After motion in arreſt of judgment, no motion. ſhall 

e for a new trial, but after motion for a new trial, one 
may move in arreſt of judgment. 2 Salk; 647, Tutber- 
vill v, Stamp, Fg 

Vol, II, NP 107, 


- 


M U L 

If any thing be moved to the court upon a record, but 
the record upon which the motion is made be not in 
court when the motion is made, the court will make no 

le 1 2 L. P. R. 208. cites Hill. 
22 Cor. B, Ro ads TN WA 

One ought not to move the court for a thing againſt 
which they have delivered their opinions., Trin. 22 Car. 
B. R. But ought to reſt ſatisfied with the Judgment of 
the court, and to ſubmit thereunto. 2 L. P, R. 208. 

Every perſon who makes a ſolemn argument at the 


bar, is allowed by the court a motion for his arg! : 
2 £. PR. 2to. : aſs ary | 


See 15 Vin, Abr. tit. Motion. [ES 
MWowntee, An outcry, or alarm to mount, and make 
{ome ſpeedy expedition. Cowel!, edit, 1927. . 
Wuffulae, Winter-gloves made of ram-ſkins. Jn Leg. 
gr - cap. 70. they are called Musflue, and ſometimes 
usfla. | L | 
JNult, (Mulfa,) A fine of money ſet upon one, for 
ſome fault or miſdemeanor. TD 
£Duiler, As it is uſed: in the Common Law, ſeems to 
e a word corrupted, and uſed for meiior, or the French 
meilleur, and Hgnifies the lawful rfſue (born in wedlock, 
though begotten before) preferred before an elder brother 
born out of matrimony, anno 9 H. 6. it. Smith de Re- 
pub. Anglorum, lib. 3. cap. 6. But by Glanvill, lib, 5, 
cap. 1. the lawful ifſue ſeems rather multer than melior, 
becauſe he is begotten 2 multere and not # concubina ; for he 
calls ſuch iſſue j:/:95 multeratos, oppoſing them to baſtards ; 
and Britton, cap. 70. hath frere mulier, 1, e, the brother be- 
gotten of the wiſe, oppoſite to frere ba/lard, This appears 
to be uſed in Scotland alſo : for Skene de verbor. ſignif. ſays, 
that mulieratus filius is a lawful ſon, begotten of a lawſul 
wife.. A man hath a ſon before marriage, that is a 
baſtard, and unlawful, and after he marries the mother 
of the baſtard, and they have another ſon; this ſecond 
ſon is called muler, that is to ſay, /awful, and ſhall be 
heir to his father, but the other cannot be heir to any 
man, becauſe in judgment of law he is ſaid to be nullivs 
filius, or filius papuli ; and they are always diſtinguiſhed 
with this addition. ba/lard eigne and mulier puiſne. See 
Cs. Lit. fol. 1750 & 243. Sir Eaward Cihe lays, 2 Injt. 
fol. 434+ that, of ancient time, mulier was taken for a 
wife, and ſometimes for a widow. See Baſtard. 
Juliertz, The being or condition of a mulier, or 
lawful iſſue. Co. Lit. 352. b, | 7 
LE ullones foeni, Cocks on ricks of hay, Paroch. An- © 
tig. þ. 401. Hence in Old Engliſh a moult, now a 
mow of hay or corn, Cowell, edit. 1727. 
Wulmuiun laws. See JNolmutian laws, 
Mulneda, A place to build a water-mill, 
tom. þ. 284, © | 
Multae, or uſtura epiſcopi, Is derived from the 
Latin word mula, for that it was a fhne given to the 
King, that the biſhop might have power to make his laſt 
will and teſtament, and to have the probate of other 
mens, and the granting adminiitrations. 2 In/?. fol. 491. 


— Multiplication, {(Zz/1zplicatio,) Multiplying or in- 
creaſing. By a ſtatute made 5 H,. 4. cap. 4. it is ordained 
and eſtabliſhed, That none from henceforth ſhall uſe to 
multiply gold or ſilver, nor uſe the craſt of multip/ication, 
and if any the ſame do, he ſhall incur the pain of felony ; 
and it was made, upon a preſumption that ſome perſons 
{ſkilful in chymiſtry, could multiply or augment thoſe 
metals. And #. 6. granted letters patent to ſome per- 
ſons (who undertook to perform the ſame, and to find out 
the philoſopher's ſtone,) to free them from the penalty of 
the ſtatute. - Rot. Pat. 34 H. 6. m. 13. Co. 3. Inft. fel; 
74. But the reſtraivt by the above ſtatute of Hen. 4. 
having been found to have no cther effeEt upon the un- 
accountable vanity of thoſe who fancied ſuch attempts to 
be practicable, but only to ſend them beyond ſea, to try 
their experiments with impunity in other countries, the 
ſtat. 5. Hen. 4. was at laſt wholly, repealed by 1 Jill. & 
M. c 30. Couell, edit. 1727. 1 Haw. P.C. 47, © 
Multitude, (Multituds,) Muſt, according to ſome 
authors, conſiſt of ten perſons, or more. But Co. on 


Ain, 2 


Lit, fel. 257+ ſays, he never found it limited to any 
LE | 9 


certaia 


') 


-Ecrtain number, but left to the determination of the 
judges. | | 
cJalto fo:tiozf, |or 


A minozi ad majus, Ts an argu- 
ment oſten uſed by L:12leton, and is frame thus :| If it 
be ſo in a feofſment pafſing a new right, much more it is 
for the reftitution.of an ancient right, &c Co. on Lit. 
fel. 253. and abo. . | 


Multo, Wurtilo, Wolto, MWuto, Mutto, A mutton or | 


ſheep, or rather a wether, quia te/ticalts mutilati. Cowell, 
edit. 3727; | | | 
JZultones auri, Pieces of gold money impreft with an 
Agnus Dei, a ſheep or lamb on the one ſide, and from 
that figure called mulrones. This coin was more common 
in France, and ſometimes current in England,” as appears 
by a patent 33 £4, 1. cited by the learned Spe/man, 
though he had not then conſidered the meaning of 1. 
—— Rex tenetur Ottoni de Grandiſona in decem milibus 
multonem auri. Cowell, edit. 1727. | | 
MWultuce, (IZlitura vel multura,) Signifies the. to!! 
that the miller takes for grinding corn. Cowell, ed. 1727, 
Pur, On impertation,' pays 2 barrel exciſe 3s. by 
12 Car, 2. ce. 3. and 3s. by 12 Car. 2. c. 24. and 35. 
by 4 Jill. & M. c. 3. and 3. by 5 Will & M. c. 20. 
fett. 10. and 3s. by 4 Ann. c. 6. ſe. 10. and 10s. by 
12 Ann, fl. 1. c 2. ſeft. 3. and 10s. by 30 Gez. 2.c. 
4. /eft. 4. Duties how to be levied, 2 J/ul. & M. /eff. 
2.c. 10. ſett. 3. 5 Will. & IM. c. 20. ſet. 11. 4 Ann. 
e. 6. ſel. 16. Jo Geo. 2. c. 4. ſet. 6. : | 
| Mum may be exported, and the exciſe how repayable, 
1 /7'ull, & M. ſefſ. 1. c. 22. ſeft. 1. Relanding it, what 
to forfeit, 1 Jil. & M. ſe}. 1. ct. 22. feft. 2. Exciſe 
on foreign mum not to be repaid on exportation, 1 //l,. 
& 7M. ſeff. 1. 22. f. 4 | 
JLummng, (from the Teuton. mummen, to mimick) 
Antick diverſions in the Chri/lmas holydays, to get money 
or good cheer. Mummers to be impriſoned, 3 Hen. 8. 
"a | 
Jundbeech, (from the Saxon mund, 1. e. tutela, defen- 
18, and brice, frattio.) Some would have it to ſignify an 
mnfringment of privileges; others would that it denotes 
mintts fracturam, becauſe mund allo is mons. But of la- 
ter time it is expounded c/auſarum frattio, for mund lig- 
nifies clauſar um munitio, the fencing of lands, therefore 
mundbrech, muſt be the breaking of thoſe fences, which 
in many parts of England we call mounds; and we ſay, 
when Jands are fenced in and hedged, that they are 
mounded, Cowell, edit. 1727. 


MDunde, Peace; and mundebrece is a breach of the 
peace.: ' Leg, He 1-7. .37, 66. © ; 

QDuneburde, (Mandeburdum, from the Sax. mand, 
i.e, tutcla, and bord, or borh, i. e. ſid:jufſor« Defenſionis 
vel patrocinii fid:Juſſio & ſtipulatio) A receiving into favour 
and protection. Cowell, edit. 1727» 

 Dundick. See Detol. | 
 Muniment-houſr, {AZunimen: in cathedral and col- 
tkegiate churches, caſtles, colleges, or ſuch, 1s a houſe or 

| little room of {trength purpoſely made for keeping the 


ſeal, evidences, charters, &c. of ſuch church, college, | 


&:, ſuch evidences being called muniments, corruptly mi- 

niments, from munis, to defend; becauſe inheritances and 

poſſeſſions are defended by them. 3. par. Inf. fil. 170, 

- Wunements, See $):mments. ns 

_ JZinimino, Are the grants or charters of the Kings 

and Princes to churches; ſo called becauſe crem vis mu- 
_ aiurtur againſt all thoſe who would depiive them of thoſe 

privileges. Cowell, edt. 1727. ; 

Qunus eccleſtaſticum, "The conſecrated bread, out of 
which alittle pizce is taken for a communicant. Hnfuper 
& omne ſacrificium quod nos dicimus munus ecclehaſticum, 
Fe. Mon. 2. tome. pag, 838. | 

Jurage, ( Muragium) ls a toll or tribute to be levied 

for the building or repairing of publick walls, F. N. B. 
fol. 227. It is que either by grant or preſcription. 
Co, 2 par, Inft. fol. 222. Murage ſecmeth alſo to be a 
liberty granted to a town by the King, for colleQting 
money towards the walling of the ſame. Stat, 3 Ed. t. 
cap. tO. Murage forfeited for being taken otherwiſe 
than it was granted. Stat, 4, | 


|- 


; 
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|antiquitas dicebatur cujus interfeetor neſctebatur ubicungu, 


; 


4 
a 


 Refonabant colles, reſonabant urbis muralia. 


{deadly work-z in French mexrire, in Spaniſh muertre, in 


'ved the party flain were £ngli/h, and no '{orcigner: by 


Ut is murder, when a man upon fore-thought malice kill; 


foreigner living under the King's proteCtion ; and this 


murderess. 


another ex malitia precogitata. Cowell, edit. 1127, See 
| Hemicide. | 


'nour of Wallingford. 


ſe. 1. 


c. 4. See Mafter of the king's mufters. 


The King at a biſhop or abbot's deceaſe had 


"MIU 3T 

Murale, The city-wall. Huntingd. lit, $, Þag. 302 
Muratio, A town or borough ſurrounded w | 
Ego vero de caſtris & murationibus meis ſec 
duct, Ic. confilio ſantg eulefie fect. 
Life of King Stephen, - LU Cach | 
(Murdrum) From the Sax. marth, 


with wally 
UTilatem talem 
; Brompton in the 


Murder, 


ſome will have to ſignify a violent death ; from 
the barbarous Lat. mordrum, and murdruzm,. 
the Saxons expreſſed it by morthded 


Which 
Which 
Sometimes 
3 aud morthweore, , 


Engliſh anurder : a word in uſe long before the reign of 
Canutus ; but we cannot find that the Sax. morth figni« 
hes a violent death, but generally mzrs.  Amonglt us it is 
taken for a wilful and felonious killing another upon pre. 
penſed malice. Bra#on, lib. 3. trad. 2. cp. 1 $ Tur 
i. defineth it thus: HJomicidium, quod nalls praſente, null 
audiente, nulia vidente clam perpetratur, Briton, cap. h, 
is of the fame opinion, ſo is Flea, .lib, 1. cap. 30, at. 
ding beſides that it was not murder, except it were prg. 


Staundf. pl. Cor. lib. 1. cap. 2. fays, The law in this 
point is altered by the ſtatute 14 Ed: 3. cap. 4. for now 


another, whether privately or publickly, ZEngl'/h man 


prepenſed malice is two-fold ; 1. Expreſs, when it may 
be evident)y proved that there was ill will. 2, Implied 
when one k:leth another ſuddenly, having nothing oO 
defend himfelf, as going over aſtile, or fuch 1:ke. Crony, 
Fuflice of Peace, cap. Of murder, fol. 19, Per par] 4 
murder en grants, le grantee clama de aver amirciament : 
Brake, tit. Quo warrant. 2, But formerly 
it was'taken only for a clandeftine killing ; for among(t 
the laws of . 1. cap. 92. it 18 ſaid, that 1durdritus hang 


vel quomodecunque efſet inventus, nunc adjunelum «ff, lict 
ſciatur_ quis murdrum fecerit, homicadium per proditimum, 
Soin Mat. Parif. anno 1216. Artharum nepotem propriis 
manibus per proditionem inter fect peſſimo mortis genere quod 
Angli murdrum appel/ant, But now it is wilful killing 


Muro:um opcratio, The ſervice of work and labour 
done by inhabitants and adjoining tenants in building or 
repairing the walls of a city or caſtle. From which 
duty ſome were exempted by ſpecial privilege. $9 King 
Henry the Second granted to the tenants within the ho- 
Ut quiet fint de operationibus c/- 
tellirum & murcrum. Paroch. Antiq. pag. x14. When 
this perſonal duty was commuted into money, the tax | 
ſo gathered was called murage. Cowell, edit. 1727. 

Wuſcovy. See Build. 

Muncians. See Minftrels. 

Muſlins, Duties on them, 11 & 12 //. 3. 3 
3& 4 Ann. c. 44 To be repaid on exportation, 
12& 13 IVill, 3.c, 11. ſet. 14. The duties not altere? 
by 10 Arn 7. 29, See Linen, | 

Muſſa, (Lat) A moſs or marſh ground; alſo a place 
where ſedge grows; a place oyer-run with mofs, Cowei, 
edit. 1727. Mon. x tom. page 420. | 

Muſter, (From the Fr. montrer) Is to thew men ani 
their arms, and to inrol them in a book, as appears by 
ſtat 18, Hen. 6. c 19. So muſtred of record in the faid 
ſtatute, is to be inrolled in the number of the Kings 
ſoldiers. Adaſter of tho King's muſlers. 2 Ed. 6. C. 2- 
See in Maſter. wo 

MVutter-maſter general, 


Is mentioned in flat. 35 £* 
erecing of Holdiers, See Doldiers. 


Muta canum, (Fr. Meute de chiens) A kennel of hounds, 


{ix things: 
I. Optimum equum five palfridum ipſius epiſcops cunt fella & 
frano. 2. Unam chlamydem froe clocam cum capella. 3: 
Unum ciphum cum co-opertoria, 4. Unum peruem cum lava- 
toric. 5. Unum annutum aureum, 6, Necnon mutam C03 
num que ad Dom. Regem ratione prerogative ſue Jpe#tant 
& pertinent, Hill, 2 Ed. 2. in ſtat. poſt mortem Epi 


ſ ; , 
Bath, may & clauſ. 3 Ed. 2, m. 16 Wurate, 


EE 

e To mew-up hawks in the time of their 
mo'ting, Or caſting their plumes. "The manor of Brough- 
12n com Oxon. in the reign of Ed. IL was beld by Mau- 
fuit——ptr fer Jontiam mutandi num hoftricum Domini 
Revis, wel illum heſiricum portandi ad aerium Domini Re- 
vis. ——Paroch. Antiq. pag. 569. Hence the muta Re- 
Gy the mews near Charing-Crojs in London, now the 

. formerly the falconry or place for the 


! 


 OIJnta? 


King's ſtables, 
- King's hawks. | 
Putatozius, Change of apparel, Mat. Par. ann. 

07. ; 
19% tatus accipiter, A mewed hawk. Cowell, edit. 


"" {pute, Mutus) Speechleſs, dumb, or that refuſes to 
ſpeak ; a priſoner may ſtand mute two manner of ways. 
1. When he ſtands mute, without ſpeaking of any thing, 
and then it ſhall be inquired whether he ſtood mute of ma- 
lice, or by the aft of God; and if it be found that it 
was by the a of God, then the Judge of the court ex 
officio ought tO inquire whether he be the perſon, and of 
3ll other pleas which he might have pleaded, if he had 
not ſtood mute. 2. When he pleads Not guilty, or doth 
not anſwer directly, or will not put himſelf upon the 
inquelt, to be tried by God and the country. Co. 2 par, 
Inſl. «af» 12+ 32 H. 8. See Pain fuzt er duce. Mute 
alſo ſignifies a #ennel or cry of hounds, as bailler la meute, 
& rovi a un cerfe, to follow him with a full cry. Spelman. 

Stat. 7 eftm. 1, 3J Ed. 1. cap. 12. ** Provides, that 
notorious felons, and which openly be of evil fame, and 
will not pu; themtlelves in inqueſts of felonies that men 
charge them with before the Juſtices at the King's 
ſvit, ſhall have ſtrong and hard impriſonment, as they 
which reuſe to ſtand to the Common Law of 'the land. 
But this is not to be underſtood of ſuch priſoners as be 
taken of light ſuſpicion.” | 

N:torious felons] "This ſtatute extends not to treaſon 
which is the higheſt offenge, nor to petit larceny, which 
is of all ſelonies the loweft ; but it extends to women as 
well as to men, and to it appears by divers ancient. and 
late precedents, and to that end 1s the general word fe- 
Jons uſed. 2 Inſt. 177. Portman Ch. Juſtice faid that 
in his time all the Juſtices agreed, that he who ſtands 
mute in caſe of treaſon ſhall not be put to penance, and 
' therefore it ſeems that he ſhall be drawn and hanged. Br. 
Pain, Pl. 19. Serjeant Hawkins ſays, it is clearly ſettled 
at this day, that ſtanding mute upon arraignment of high 
treaſon is equivalent to a conviCtion by verdiEt, or confeſ- 
fion, and conſequently ſubjeQts the criminal to the ſame 
kind of judgment and execution, as ſuch a conviction 
would do. 2 Hawk. Pl. C. 329. cap. 3» ſet. 9. S. P. 
Co. Lit. 391. a S. P. D. 205» pl. 4. Much. 3& 4 El. 
S. P. Jerk, 223. pl. $1. 1f a man appear to ſtand 
obſtinately mute in petit larceny, he ſhall have the like 
judgment, &c. as it he had confeſſed the inditment. 2 
Haut. Pl. C. 329, cap- 30. ſet. 10. S. P, 2 Hauk., 
Pl. C. 331. cop. 40. ſet. 17. 
 IWhich openly be of evil fame} The matter muſt be evi- 
dent or probable, which it is the judge's duty to look un- 
to. 2 [n?, 177.5. P. cited by Serjeant Hawtins, and 
that dir //uUlam Staunford ſoys, that there ought to be 
evident or probable matter to convince the paity of the 
ctime whereof he 1s arraigned, or otherwiſe that he be a 
- Notorious feloun, or openly of bad fame, and therefore he 
adviſes the judge, for the ſ.tisfaction of this ſtatute and 
diſcharge ot his duty, to examine the evidence which 
Proves the priſoner guilty of the faEt, before he proceed 
to the judgment of pain firt & dure; yet the derjeant 
lays he cannot find ay book which takes notice of any 
examination of this kind, or of any entry, that the de- 
fendant appeared to be a notorious felon before ſuch judg- 
ment given again(t him upon his ſtanding mute, whe- 
ther upon an indiftment or appeal ; but all the books cit- 
ed [there] in the margin ſeem to intimate, that the 
ſtanding mute is of itſelf a ſufficient ground for ſuch 
Judgment; yet all that can be inferred from thence ſeems 
tO be this, that it is not neceſſary to make any thing of 
this kind part of the record, it being a matter left to 
the diſcretion and conſcience of the j 
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tal appeals whatſoever, and all indiftments 
petit treaſon, perhaps it may be ſaid, t 
within this ſtatute, but remaining as they were at Com. 
mon Law, the obſtinacy of a criminal in landing mute 
to them, may be of itſelf without more, a ſufficient 
inducement to ajudge to' award him to his penance ; but 
conſidering thoſe appeals and inditments are within the 
fame reaſon with thoſe mentioned in the ſtatute, and it is 
uncertain how the Common Law ſtood in relation to_ 
theſe matters, as appears by the belt authors differing 
among themſelves concerning them, and ſeeing the me- 
thod preſcribed by the ſtatute is very juſt and equitable; 
it ſeems prudent at leaft in the judge to obſerve the ſame 
rules in all caſes of this kind. 2 Hawk, Pl. C, 339. 
cap. JO. ſed. 4. | 

And will not put themſelves] The a ſpeaks only of in- 
dictments at the ſuit of the King ; but the judgment of 
parn fort & dure was at the Common Law, both in appeals 
and indiflments, 2 I1nft. 177. hp NY 

At the King's ſuit] "This a& extends not to the fuit of 
the party by appeal, becauſe, as faid beſore, the judgment 
of pain fort & dure was at the Common Law, both in 
appeal and indjment. S. P. enk. 223. pl. 81, 

Shall have ſtrong aid hard impriſonment] Some hold 


and appeals of 
hat not being 


from theſe words, that the puniſhment of pain fort &9 


dure was given by this a@; others held, that at the 
Common Law ſor felony the priſoner Nanding mute ſhould 
upon a nil Yicit be hanged; as at this day it is in caſe 
of high treaſon, and, as they ſay, in cate of appeal; 
others held, that at Common Law, in favour cf life, he 
{ſhould neither have pain fort & dure, nor have judg- 
ment to be hanged, but to be remanded to priſon 
until he would anſwer. 2 [»/?. 198. But in anſwer 
thereto Lord Coke, after deſcribing the ſeverity of the 
puniſhment, obferves, that the party 'upon the mat- 
ter dies three manner of ways, viz. Onere, fame and 
frigere; by weight, famine and cold ; and that the rea- 


ſon of this terrible judgment is given by the ſtatute, viz. 


Becauſe he reiuſcs to ftand to the Common Law of the 
land, z. e. lawful and due trial according to law, and 
therefore his puniſhment is more ſevere, laſting and griev- 
ous without 'comparifon, than'it ſhould have been for the 
offence of felony itſelf; and the ſelony itfelf cannot be 
adjudged without anſwer; and denies all thoſe other opi- 
nions. And as to the firſt he holds, that this puniſhment 
was not firſt inflicted by this aCt ; for that no court or 
judges could upon theſe words (have ſtrong and hard. im- 
priſonment) frame ſuch a judgment conſilting of ſo many 
divers particulars; and hence it neceſſarily follows, that 
this puniſhment, becauſe it was to be done in piiſon, was 
before this at, but ſufficiently ſignified (as ever ſince it 
hath been) by thoſe two epithets fort & dure; fo as this 
aCt ſetteth forth the quality of this judgment, and nor 
the judgment itſelf. 2dly, This aft deſcribes what per- 
ſons ſhall be puniſhed by pain fart & dure; wiz. Notori- 
ous felons, and which arc openly of iJl fame, but ſets not 
down (as has been ſaid) what the puniſhment is, but pro- 
vides, that ir ſhall not be for light ſuſpicion. 3dly, All 
books that held with great authority, that in cate of ap- 
peal the priſoner ſtanding mute ſha'l have judgment of 
pain fort & dur, do prove that ſuch judgment was be- 

ſore the making this act ; for this ſtatute extends not to. 
appeals, which are the ſuit bf che ſubject, but only to:he 
ſuit of the King, which is by way of indictment; and 
herein the words of Flzta are very remetkable. 8 auiem 
appeliatus nihil reſpondere velit, fc. & afpellans inile pe- 
tierit Tudicium, defenſus remanebit, marti tamen non 
condemnabitur, jed gao/e committetur, &c. and there fects 
down the penance, which of neccflity muſt be at the 
Common Law ; aud herewith agrecth Britten, who wrote 
ſoon after this aCt ; ſo that the penance in caſe ot appeal is 
both by ancient and found authority. And as to the fe. 
cond opinion, the anſwer to the firſt anſwers this alſo ; 
and if he ſhould be hanged by the Common Law, this 
{tatrute does not take it away, but ordains that he ſhould 
have ſtrong and hard impriſonment, and thereſore that a 
ſelon ſtanding mute, may, according to their opinions, 
be hanged at this day, is contrary to all the books and 


Judge, and to be 
preſumed where it is not exprefied, But as to all capi- 


conflant and continued eyperience; AS to the third, it 
would 
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Fould be entertaining too mean an opirſion of the Com- 


mon Law, ſhould it ſo far encourage ſelons that they by 
their contumacy againſt it ſuſfer one of the loweſt pu- 
niſhments, viz. impriſonment till they would anſwer 
and the anſwer to the firſt opinion is likewiſe ſo to this, 
2 Inſl:1758, 179. 

Of light uſpicion] Serjeant Hawkins ſays, that he does 
not find'it ſaid in any book, what ſhali be done to a 
perſon who obſtinately ſtanding mute to an arraignment 
ſhall appear to be charged upon very light ſuſpicion 3 but 
ſays he takes it for granted, that he may be ſeverely fined 
and impriſoned for the contempt. 2 Hawk. Pl. C. 330. 
cap. 30. ſed. 15. 4 

Appeal at Newgate before the juſtices of gaol delivery, 
the defendant pleaded Not puilty, and would not put him- 
ſelf upon the country, by which he was put to penance, 
and the judgment was, that he ſhall be remanded to the 
priſon where he was before, and after he ſhal] be put into 
a chamber, and there ſhall benaked without litter, ruſhes 
or clothes, or other thing but the bare ground, and then 
he ſhall be laid upon his back naked, without any thing 
about him, ſaving a cloth to cover his members, and 
that his head and ſeet be covered, and that the one 
arm be drawn to one quarter of the chamber with a 
| cord, and the other arm to another quarter, &c. and that 
the one foot ſhall be drawn to the one quarter of the cham- 
ber, and the other foot to the other quarter, &c, and that 
apiece of iron ſhall be put upon his body as much as he 
can ſuffer and bear upon him and more, and the firſt 
day he ſhall have three morſels of bread made of barley, 
without any drink, and the ſecond day he ſhall drink 
as much as he can at three times of water which 1s 
next to the door of the priſon, except running water, 


without any bread, and this ſhall be his diet till he be dead. | 


Dued nota. Br. Corone, pl. 160. cites 14 Ed. 4. 8. 
Serjeant Hawkins ſays, that the manner of inflifting 


this puniſhment may be beſt found from the books of | 


entries and other law-books, all of which generally agree 
that the priſoner ſhall be remanded to the place from 
whence he came, and put into ſome low dark room, and 


there laid on his back without any manner of covering, | 


except for the privy parts, and that as many weights be 
Jaid upon him as he can bear and more, and that he ſhall 


have no manner of ſuſtenance but the worſt bread and 


water, and that he ſhall not eat the ſame day in which 
he drinks, nor drink the ſame day on which he eats, and 
that he ſhall ſo continue till he die, But it is ſaid 
that anciently the judgment was not, that he ſhould con- 
tinue until he ſhould die, but until he ſhould anſwer, 

and that he might ſave himſelf from the penance by put- 
ting himſelf upon his trial, which he cannot do at this day 
after the judgment of penance once given. 2 Hawk 
Ll. C. 339. cap. Jo. ſ. 16. And there in the margin, 
the ſerjeant, as to the remanding him to the place whence 
he came, cites H. P.C. 227. S. P.C, ro FE), Keilw, 
70. a. 4 Ed. 4. 11.fpl. 18. 14 Ed. 4.8. pl. 17. Abr. 
Br. Corone 160. 2 Inſt. 178. Ra. Ent. 385. þl. 17. 
8 Ed. 4. 1.f1. 2. And as to the words in ſome low dark 
room, he ſays, that this clauſe is omitted in Keil. 70. a. 
4 Ed. 4. 11. pl. 18. But is mentioned in all the other 
| books above cited, but with this difference, that 14 Ed. 4. 
11 pl. 17. ſays only he ſhall be put in a chamber, without 
adding that it ſhall be low or dark. And as to the 


words there laid on his back, &c. he ſays, that in this all | 


the books above cited ſeem to agree. And 14 Ed. 4. 8. 
pl. 17. and S. P.C. 150 (E) and 2 In/t, 178. add, that 
he thall lie without any litter or other thing under him, 
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and that one arm ſhall be drawn to one aquartes os 4 
room With a cord, and the other to 3. ne by 
his feet ſhall be uſed in the ſame manner. But that chef 
clauſes are wholly omitted in all the other books R's 
cited, except 4. P. C. which takes notice of the latter 
of them only. And Ra. Ent, 385. pl. 2. adds, that 2n 
hole ſhall be made for the head. And Keitw. 50, 
ſays, that the head ſhall not touch the earth ; but ng, 
of the other mention either of theſe clauſes. And as 19 
the words, that as many weights fhall be laid upon him 
he can bear and more, &'c. he ſays, that in this all the 
books above cited agree. And as to the word bread, lic 
fays, that 14 £4. 4 8. p/. 17. 8. P.C. 150. (E), and 
2 [njl, 178. are, that he ſhall have three morſels of barley 
bread a day. > Keilw. 70. a. that he ſhall have only rye 
bread, and Ra. Ent. 385. pl. 2. and 2 Hen. 4. I. pl. 2 
generally, that he ſhall have of the worſt bread. Ang 
as to the word water, he ſays, thatin 14 Ed. 4 8, pl. j-, 
S. P. C. 150. (E), 2 In}. 178. and8 Hen. 4 1, pl, 5 
and Kei/w, 70. a. are, that he ſhall have the water nexc 
the priſon, ſo that it be not eurrent ; but Ra. Ent. 48: 
pl. 5. 18 general, that he ſhall have the worſt water, 
And as to the words, net eat the fame day in which te 
drinks, nor drink the ſame day on which he eats, &, he 
lays, this is omitted in Ke:ku, 50. a. and in 8 Hen. 4, 1, 
pl. 2. And as. to the words 7i/! he die, he ſays, this is 
omitted in none of the books above cited, EXCept 14 
Ed, 5.14] 11. and H, P. C. 227. But that neither of 
| theſe books give the whole judgment at large. Haut, 
Pl. C. 330, 531. cap. 3. | | wy | 

| By /at. 12. Geo. 3. c. 20. perſons arraigned for felony 
or piracy, ſtanding mute, ſhall be convicted of ſuch fe 
' Or PIraCy» 

For more learning en this ſubjef, ſee 15 Vin. Abr. tit, 
Mute, and ſee Obſervations on the Statutes, chiefly an- 
cient, &c. p. 5I—54. | | | 

WButiny. See Soldiers. : 

Dutton and lamb, Not to be imported, 30 Car, 2, 
cop. 2. 

- JYutual debts. See Yebt and devtozs, 

JNutual pzomiſe, Is where one man promiſes to pay 
money to another, and he in conſideration thereof pro- 
miſes to do a certain af, &c. ſuch promiſes muſt be _ 
binding, as well of one ſide as the other 3 and both made 
at the ſame time. Fob. 88. 1 Salk, 23. Where there 
are mutual promiſes, and one of the parties dies, whereby 
the other party could not charge the executor on the pro- 
' miſe of the teſtator z yet it is here ſaid the promiſe by the 
ſurvivor ſhall continue. Yelv. x33, But it is held, that 
on mutual promiſes and covenants, equal remedies are on 
both ſides ; though the performance need not be preciſely 
alleged, &c. 3 Salk. 15, 108, 1 Lev. 88, 2 Med. 34 
* IJutuatus. If a man oweth any perſon 1c/. and 
bath a note ſor the ſame, without ſeal, ation of debt 
lies upon a mutuatus; but in this there may be wager of 
law, which there may not be in an aCtion upon the cafe, 
'on an implizd promiſe of payment, &c. Comp, Attorn. 6. 
IIs. 


SYutuo, In a legal underſtanding, fignifices to borrow 


or to lend. 2 Saund. 291. 

Mutus ct ſurdus, A perſon dumb and deaf, and being 
tenant of a manor, the lord ſhall have the wardſhip and 
cuſtody of him. 2 Cre. 105,, If a man be dumb and 
deaf, and have underſtanding, he may be a grantor 0r 
grantee of lands, &c. 1 Co. Inft. 

JNyſtery, (M2/terium, from the Fr. me/her, i. & th 
arti ficiums) An art, trade, or occupation, 


SACELLA, A ſkiff or boat. It is mentioned in 
N Matt. Pariſe viz. Tranſitum per nacellas & alia vaſa 
aravits ; | 
Packs, Nada, A ſmall ſhip, a yatcht, a tranſport 
veſſel, Cordell, edit. 1727. : EE: | : 
Nam, or Naam, (Namium, from the Sax. niman, 
capere,) Signifies the taking or diſtraining another man's 
moveable goods, and is either lawful or unlawful. Lawful 
14am is a reaſonable diſtreſs proportionable to the value of 
the thing diſtrained for: and this naam was anciently 
called either vif or mort, quick or dead, according as 
it is made of dead or quick chattels. Lawful naam is ſo 
either by the Common Law, as when one takes another 
man's beaſts damage feaſant in his ground ; or by a man's 
particular fa&t, as by reaſon of ſome contraQt made, that 
for default of payment of an annuity it ſhall be lawful 
to diſtrain in ſuch and ſuch lands, &c. Horn's Mirror of 
Fuſtices, lib. 2. cap. De naam. See Withernam, 
Non libebit namium ſumeregvel vadimonium, nec averia ſua 
imparchiare. Mon. Angl. 2 par. fol, 256, b. Cowell, 
edit. 1727. __ Os 
Pamation, (Namatio,) A diſtraining or taking a 
diſtreſs. In Scotland it is uſed for impounding. Corell, 
edits 1727+ | | : | 
Name. See Piſnomer. - 
Namium vetitum, Is an unjuſt taking the cattle 
of another, and driving them to an unlawful place, pre- 
tending damage done by them. In which caſe*the owner 
of the cattle may demand fatisfaCtion for the injury, 
which is called placitum de nam vetito, Wy 
Napery, (Mentioned in ſtat. 2 R. 2. c 1. from the 
Ttalian napperia, i. e. linteamina domeſtica,) Linen cloth, 
or houſhold linen. Cowell, edit. 1727. 6 
Patrato!, A pleader, or fſerjeant at law. Et ſci- 
endum quod quidam Willielmus Lovel miles hic in curia in 
preſentia & gudientia juſtic. animo impetuoſo dixit cuidam 
Age de Flitcham narratori predieti Petri in aſſiſa preditta 
Placitandr, &c, Hill: 16 Ed. 3. in Scacc. Anciently 
ferviens narrator was uſed for a ſerjeant at law. See 
 Derjeant, Soin Fleta, lib. 2. c. 37. £t ulterius in curia 
Regis pro aliquo narrare non audictur, niſi pro ſemet ipſo, fi 
narrator fuerit, | 
__ Paſſavozough, Tts juſtices were impowered :to 'deter- 
mine appeals, 9 Geo. 1. c. 7. ſed. 7. 
Paſſe or PBeſſe, (Mentioned in ſtat, 4. 


H. 7, ab, 21.) 


Seems to have been the name of the port at Orford in | 


As From the Saxon- ne/e,—promentorium. Cowell, 
edit, 1727, kD x 
Natale, The ſtate and condition of a man,—Si 
quis de homicidio accuſetur, & idem ſe purgare velit ſecundum 
natale ſuum, Le2g.-Hen. 1. cap. 04+ | | 
Pathwyte, From the Sax. nath, i, e. lewdneſs; and 
' it might Ggnify the ſame with Lairwite, Cowell, edit. 
121+ \ | 
Nativi de ſtipite. F. G. nativus de ſtipite guondam 
fenut in villenagio ut de ſtipite unum meſſuagium in Rillaton, 
&c, Survey of the dutchy of Cornwall; where there is 
alſo mention of nativi conventionariis The furſt were 
Villains or bondmen by birth or ſtock: the other. by 
contract of covenant, Servi enim alii natura, alii fatti 
& alu emptione, alii redemptione, alii ſua vel alterius da- 


her ad liberum tenementum & liberum therum, and had 
two daughters, one of them was free, and the other a 
villain. Bratton, lib, 4. cap. 21, 22. 

Nativity, /Nativitas,) Birth: caſting the nativity, 
or by calculation, ſeeking to know how long the Queen 
ſhould live, &c. made felony, 23 El, 2. Nativitas was 
anciently taken for bondage or villenage, Terram quam 
Sj fu tenuerunt de ſe in nativitate, Mon. Angl. 2: 
par. f. 643. ee, ; 

Pativo habendo, Was a writ that lay to the ſheriff, 
for a lord, whoſe villain claimed for his inheritance, run 
from him, for the apprehending and reſtoring him to his 
lord again. Reg. Orig. fol. 87. F.N.B. fol. 77, See the 
charter of Richard the Second, by which he manumitted 
all in the county of Hertford. Ial/ingham, pag. 254. 

Nativus, He that is born a ſervant, and ſo differs from 
him that ſuffers himſe)f to be ſold, of which ſervants 
there are three ſorts, bondmen, natives, and villains ; 
bondmen were thoſe who bound themſelves by covenants 
to ſerve, and took their name from the word bond; nas 
tives we ſpoke of juſt before; and villains were ſuch who 
belonging to the land, tilled the lord's demeſnes, nor 
might depart thence without the lord's licence. Spelmarn's 
Gloj. See Chart. R. 2. Dua omnes manumittit a bondagio 
in com, Hertf, Walſingham, pag. 254. Cowell, edit. 1727- 

Natural affection, (Naturalis affefio,) Is a good con- 
fideration ina deed ; and if one, without expreſſing any 
conſideration, covenant to ſtand ſeiſed to the uſe of his 
wife, child or brother, &c. Here the naming them to 
be of kin, implies the conſideration of natural affeRiong 
whereupon ſuch uſe will ariſe. Carth. 138. See Con- 
fideration. G 

Naturalization, (Naturalizatio,) Is when an alien 
born, is made the King's natural ſubjeft. Cowell, edit: 
1727. | 
| It children of a King of England, or of ſubjeAs 
| born out of the King's allegiance, to be deemed natural- 
born ſubjeCts, 25 Ed. 3./t. 2. 7 Ann.c. 5. f. 3. 10 
Ann. ct. 5. 4 Geo. 2, 21, 1 REY 

An act for naturalizing the children of Thomas Points, 
and others, 33 4.8. c. 25. | | 

Such as are to be naturalized or reſtored in blood, 
ſhall receive the ſacrament, and take the oaths, 7 Facs 
I. C 2. | | 

The children of his Majeſty's ſubjeQs born beyond ſeas 
during the troubles, naturalized, 29 Car. 2. c 6. | 

Children of officers born abroad naturalized, 9 & 19 
Wo. 3 £20. | | 
No alien, though naturalized, &c, capable of office of 
truſt, &c. 12& 13//, 3.c. 2, | | 
- Natural ſubjects may inherit, and make their title by 
anceſtors born beyond ſea, 11 & 12 . 3. cap. 6. pro- 
vided they were before the time of the deſcent, 25 Geo. 23 
C, 20» | 

Faves ptroteſtants naturalized, 7 Ann. 
10 Ann. c 5. | 

Perſons naturalized at the acceſſion of Gez, 1. not diſ- 
abled, 1 Geo. Is c. 4+ ſed. I. 
- No bill of naturalization to be received, without a 
clauſe diſabling from being a member of parliament, &e. 
1 Geos I. G& 4+ ſefts 24 


| 


> L 


c. 5. repealed, 


r 


lime. LL. Hen. 1, cap. 76. . And in C:rnuall it was 


a cuſtom, that if a freeman marricd nativam, and” brought 
Vor. Il, N® 107. 


Time given to the Palatines in 1re/and for taking the 
: oaths, 1 Geo. I. c 29, 
=" 8 Children 


—_ 
- 
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Children of ſubjeCts born abroad deemed natural-born | 
ſubjeAs, 4 Geo. 2.c. 21. wy | 

Farelen ſeamen ſerving two years u 
in time of war, naturalized, 13 Geo. 2. c. 3. 

Foreigners reſiding ſeven years in the plantations natu- 
ralized, 13 Ges. 2. c. 7. Extended to the Moravians, 


pon proclamation 


20 Ges. 2. CC. 44. 

Sacrament to be received except by 
13 Geo. 2.c. 7. fe. 2. 

Reſtrained from holding offices of truſt, &c. 13 Geo, 
2: £..7. [6.20 Geo. 2: £- 44-5» 

Foreign proteltants ſerving three years in the whale- 
fiſhery naturalized, 22 Ger. 2. c. 45. ſe, 8. } 

Excluded from offices of truſt, &'c, 22 Geo. 2. c. 
45+ ſect. 10s : | 

None to inherit by 11 7, 3. c. 6. but ſuch as were 
capable to take at the death of him who died laſt ſeiſed, 
25 Geo. 2. ct 39s 

Foreign proteſtants ſerving two years in America natu- 
ralized, 2 Geo. 3. c. 25. {© | 

See Allen. | 

Pavagium, Was that duty which was incumbent on 
the tenant to carry his lord's gopds in a ſhip. Ltberi 
fint ab omni cariagio, navagio, &c. Mon. 1 tom. 922. 
- Naval Dtores. See Dhips, Dtores. | | 

Pavization. See Dhips. | | 

avis, Pavicilo, A ſmall diſh to hold the frank- 
incenſe, before it was put into the thur:bulum, cenſer, 
or ſmoaking pot, —+- Inter ecclefie ornamenta thuri- 
bulum cum navi. Parach. Antiq. pag. 598. It ſeems fo 
called from the ſhape, reſembling a boat or Iittle ſhip, 
as a cozue of brandy for the like reaſon, Cowell, edit. 
I727. | 
/ Havis eccleſiar, The nave or body of the church, 
as diſtinguiſhed from the choir, and wings, or iſles. Tt 
15 that part of the church where the common people hit, 


Quakers and Jews, 


which being the longelt part is ſo called : quod camera | 


ejus veluti navium carina eff, Du-Cange. 
 Navn. See'Hramen, Ships. 

j?avy bills, Counterfeiting them, &c. puniſhed, 
1 Geo. 1. Jl. 2. c. 25. ſe. 6. Stealing them felony, 
2 Geo. 2. c. 25, ſet. I 

Navy-office, How rebuilt, 25 Car. 2. c. 10  _ 

Pe adinittas, Is a writ that lieth for the plaintiff, in 
a quare impedit, or him that hath an aQton of darrein 
preſentment depending in the Common Bench, and feareth 
that the biſhop will admit the clerk of the defendant, 
during the ſuit between them ; which writ muſt be ſued 
within ſix months after the avoidance, becauſe after fix 
months the biſhop may preſent by lapſe. Reg. Orig. 
fol. 31. BF. N.B. fe 37. 

Neceſſity, The law charges no man with default 
where the a& is compulſory, and not voluntary, and 
where there is not a conſent and eleCtion ; and therefore 
if either there be an impoſſibility for a man to do other- 
wiſe, or ſo great a perturbation of the judgment and 
reaſon, as in preſumption of law man's nature cannot 


overcome, ſuch neceſſity carries a privilege in itſelf. 


Bac. Elm. 25. | 

Neceflity is of three ſorts ; neceſſity of conſervation of 
life, neceſſity of obedience, and necethty of the aCt of 
God or of a ſtranger. Jbid. : 

And firſt of conſervation of life : If a man ſteal viands 
to ſatisſy his preſent hunger, this is no felony nor lar- 
ceny. bid. But if ſuch neceſſity be owing to his un- 
thriftineſs, ſurely it is far from being an excuſe. Hawk. 
Pl, C. 93. cap. 33. ſe. 20. S0 it divers be in danger 
of drowning by the caſting away of ſome boat or barge, 
and one of them get to ſome plank, or on the boat's fide, 
to keep himſelf above water, and another to fave his life, 
thruſts him from it, whereby he is drowned, this is nei- 
ther /e deſendends, nor by miſadventure, but juſtifiable. 
Ibid, —S. P. Hawk, Pl, C. 73. cap. 28. ſeft. 26. 

So if divers felons be in gaol, and the gaol by caſualty 
is ſet on fire, whereby the priſoners get forth, this is no 
eſcape nor breaking of priſon. Bac. Elem. 25. 

So upon the ſtatute, that every merchant ſetting his 
merchandiſe on land without ſatisfying the cuſtomer or 


| 


| danger of tempeſt thoſe that are in the ſhip throw over 


T0 
certainty) ſhall forfeit his merchandiſe, and it 
by tempelt a great quantity of the merchandiſe 
over-board, whereby the merchant agrees wit 
tomer by eſtimation, which falls out ſhort of 
yet the over-quantity is not forfeited ; wh 
necellity diſpenſes with the dire& tetter of 
Ibid. & 26. 

50 if a man have right to land, and do . 
entry for terror of force, the law — Po *— one. 
chin, harem ſhall be as beneficial unto him as any entry, 
The ſecond neceſſity is of obedience; and 
where baron and feme commit a felony, the feme c 
neither he principal nor acceſſory, becauſe the law intends 
her to have no will in regard of the ſubjeQion and he. 
_ ſhe on to her huſband. 7bid. | : 
| 0 one reaſon among others, why ambaſſadors 

to be excuſed of praCtices againſt the ſtate where big 
ſide (except | be in point of conſpiracy, which is again 
the law of nations and ſociety) is, becauſe non conflat 
whether they have it ;n mandatis, and then they are excyf. 
ed by neceſlity of obedience, 7bid. . | 
So if I have a warrant or precept from the King to 
ſell wood upon the ground whereof F am tenant for life 
or for years, I amexcuſed in waſte. 7b4. 


The third neceſſity is of the aft of God, or of x 
ſtranger; as if I be particular tenant for years of 1 
houſe, and it be overthrown by grand tempeſt, or thunder 
and lightning, or by ſudden floods, or by ' invaſion of 
enemies, or if I have belonging to it ſome cottage which 
| has been infected, whereby I can procure none to inhaiit 
them, nor workman to repair them, and fo they fall 
down ; in all theſe caſes I am excuſed in waſte; but of 
this Jaſt learning when and how the act of God, and 
ſtrangers do excuſe, there be other particular rules, Bae, 
Elem. 26, 27. 


It is to be noted, that neceſſity privileges only guead 
Jura privata ; for in all cafes if the. a that ſhould deli- 
ver a man out of the neceſſity be againſt the common- 
wealth, neceſſity execuſes not ; for privilegium non valet 
contra rempublicam; and another ſays, neceſſitas publica ma- 
jor et quam privata; for death is the laſt and fartheſt 
point of particular neceflity, and the law impoſes it upon 
every. ſubject, that he prefer the urgent ſervice of his 
prince and country before the ſafety of his life ; as if in 


18 ſo thay 
IS thrown 
h the cor. 
the truth, 
ere note, the 
* ſtatute. law, 


therefore 


—_— 


other men's goods, they are not anſwerable ; but if a man 
be commanded to bring ordnance or munition to relieve 
any of the King's towns that are diſtreſſed, then he can- 
not for any danger or tempeſt juſtify the throwing them 
over board ; for there it holds which was ſpoken by the 
Roman, when he alleged the ſame neceffity of weather to 
hold him from embarking, zeceſ/e ef ut eam, non ut 11- 
vam. 90 in the caſe put before of huſband and wike, if 
they join in committing treaſon, the neceſſity of obe- 
dience does not excuſe the offence, as it does in felony; 
becauſe it is againſt the commonwealth. Bac, Elem. 27, 


So if a fire be taken in a fireet, I may juſtify the pul- 
ling down the wall or houſe of another man to ſave th? 
row from the ſpreading of the fire; but if I be aſſailed 
in my houſe in a city or town, and diſtreſſed, and to fave 
my life I ſet fire on mine own houſe, which ſpreads and 
takes hold of other houſes adjoining, this is not juſtita- | 
ble, but I am ſubjeCt to their aftion upon the caſe, 
becauſe I cannot reſcue mine own life by doing any 
thing which is againſt the common- wealth ; but it it had 
been but a private treſpaſs, as the going over anothers 
ground, or the breaking of his incloſure, when I am 
purſued, for the ſafeguard of my life, it is juſtifiable. 
Bac, Elem. 27, 28. 


The common caſe proves thisexception that is, if a mad- 
man commit a felony, heſhall not loſe his life for it, becauſe 
his infirmity came by the aCt of God; but if adrunken 
man commit a felony, he ſhall not be excuſed, becaulc 
his imperfe&tion came by his own default; for the rear 
ſon that loſs or deprivation of will, and election by i 
ecſſity, and by infirmity, is all one, for the lack of ar- 


agreeing for it, (which agreement is conſtrued to be in 


* 


hitrium ſolutum is the matter ; and therefore as infirmita 
| 8 | culpablis 


7N.-5:-:: 6 
| | | | F. NON: 
eulpabilis excules not, 10 More does receſſitas culpabilis. 
e- | 
Bac. Elem. 29. 


Peckiaces £095 bzaceiers of glaſs imported, What du-| 


-6 tO PA 4 Ill. o& IT. c. 5. feet, 2. 
A ekelothsi What ſorts of neckcloths are not charge- 
. ble by 10 Ann. £19. 12 Alin. jt. 2. c. 9. ett. 5. and 


Importing 18 prohibited, 13 & 14 Car. 


:Þo 1 . 
\redletn3;h, | 
be exported duty free, 11 & 12 Will. 


a. to. 4 May 
PR 3. ject. I5. ; | | 

Pe ereat Hegio, Is a writ to reſtrain a perſon from 
going out of the kingdom without the King's licence. 
F, N. B. 85. | | 

By the Common Law every man may go out of the 
realm to merchandize, or on pilgrimage, or for what 
other cauſe he pleaſeth without the King's leave, and he 


ſhail not be puniſhed for fo doing ; but becaute that | 


every man is of right for to defend the King and his 

realm, therefore the King at his pleaſure by bis writ may 

- command a man that he go not beyond the ſeas, or out 
of the realm without licence; and if he do the contrary, 
he ſhall be puniſhed ſor diſobeying the King's command 
and it ſeemeth that this command may be made by the 
King's writ under the Great ſeal, and alſo the Privy ſeal 

or fignet 3 for by the law the ſubject is' bound to take 
notice of every writ the King ſeals in ſuch caſe, as well 
as of the Great ſeal. F. N. B. 85. (A). 

A writ of Ne exeat Regno may be granted in any caſe 
where there is danger of ſubterfuge from the jultice of 
the nation, though of -private concernment. 2 Chan, 
Caſes 245. Trin. 30 Car. 2. Anon. Per Fleming Ch. B. 
the King may inbibit any man ; for the cauſe is not tra- 
yerſable. Lane 29. | | Fo 

A Ne exeat Regno ought not to be granted but upon 
_ great reaſon and examination, otherwiſe a hamine reple- 
giando may lie ; per Holt Ch. J.. Farr. g. Paſch. 1 Ann, 
B. R. Anar”, | 

A ſolicitor's bill being taxed, and reported over paid 

Gol. on motion, and afhdavit of his going beyond ſea, a 

Ne exeat Regno was granted, though no b:! was in court 
whereon to ground this writ; p-r Maſter of the Rolls, 
Chan. Prec. 171. Mich. 1701. Loyd v. Ca: iy. 

A Ne exeat Regnohies to prevent one's going to Scot 
land, it being out of the juriſdiction of Chaucery ; and 
the proceſs thereof not reaching thither is equally miſchie- 
vous to the ſuitor here, as if he aCtually were out of the 
kingdom ; and though it was moved for one defendant 
againſt another defendant, yet it being in a matter of ac- 
cuunt in which both parties are aCftors, and money being 
{worn due from the defendant againſt whom to the other, 
Lord Harcourt thought the motion proper. 17's Rep. 
263. Trin. 1714, Dane's caſe. w 

here the party is to be reſtrained from going to Scot- 
land, the condition muſt be not to go out of the realm 
or to Scotland; for if it be only not to go out of the 
realm, the party going to Scetiand will not forfeit his bond 
or recognizance. H/ms's Rep. 263. in a note there, 

It was moved to have a Ne exeat Regno framed fo as to 
| Prevent the defendant going into Sct/and upon affidavit 
of his going to reſide there, and having confefſed that he 
| had received 10,000/. as truſtee for the plaintiff, 

An order was made at the Rolls, and the wiit marked 

_ 10,0001. bail, but apprehending that the uſual writ 
would not reſtrain his going into Scotland, as being now 

the ſame kingdom, and yet as much out of the reach of 

the proceſs of the court as any foreign part out of the 
| King's allegiance, the ſame was moved before the Lord 

Chancellor, who aſked, What authority he had to alter 
an Original writ; eſpecially as this writ was not origi- 
nally intended to aid the procels of this court, but was a 
mandatory writ to prevent the King's ſubjects from going 
into foreign countries to practiſe treaſon with the King's 
enemies? And ſaid, that perhaps there was no founda- 
tion for the doubt whether the common writ would not 

Prevent the defendant's going into Scotland, as well as 

ny of the King's other dominions out of the proceſs of 

= Mah His lordſhip faid, it was dangerous to alter 
eſtabliſhed forms, and therefore would make no or- 


er in it ; but left the parties to procecd in the old beaten | 


[ 
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path. Cafes in Chan, in Lord Talbots time 196. Paſch; 
1736. Hunter v. Maccray. 9 | 4 

It 18 now moſtly uſed where a ſuit is commenced iti 
this court againſt a man, and he deſigning to defeat the 
other of his juſt demand, or to avoid the juſtice and 
equity of this court, is about to go beyond ſea, or 
however, that the duty will be endangered if he goes. 
PR. Co26r, 

If the wit be granted on behalf of a ſubjeCt, and the 
party taken, what is generally done is this: the party 
either gives ſecurity by bond in ſuch ſum as is dzmand- 
ed, or he fatisfies the court by anſwering, (where the 
anſwer is not already in) or by affidavit, that he deſigns 
not to go out of the realm, and gives ſuch resſonable ſe- 
curity as the court direCts, and then he is diſcharged: 
PRC: 2525 x 

While this was accounted a writ of grace, if the party, 
to whom the writ was, had anſwered and denied the 
equity of the plaintiff's bill, and the court ſaw no cauſe 
to the contrary, the writ would be ſuperſeded. P. R. C. 
252. dee 15 Vin. Abr. 537—539, 

Negative, Is a propofition by which ſomething is 
denied; alſo a pariicle of denia), as, not, Fohnſ. An 
afirmative includes a negative ; , for every ſtatute limiting 
any thing to be in one form, although it be ſpoke in 


the aſhrmative, it includes in itſelf a negative; as the. 


ſtatute of /Ye/m. cap. 4. of a quod ei deforceat is, that 
the demandant ſhall vouch ac /i tenens eſſet in priori breve, 
includes a negative. viz. and not otherwiſe, for it has 
veen taken ſince, that if the firſt writ was a ſcire facias, 
and the tenant in the gued er deforceat maintains the title 
of it, the demandant ſhall not vouch ; for he ſhall youck 
ac fs tenens eſjet in priori breve, which is as much as to ſay, 
that he ſhall vouch, ac // tenens eſſet in priori breve, and in 
no other manner, and then in the firſt writ (it being a 


fſcire fauias) he could not vouch, no more than he can now. 


Plow. C. 206, b, 207. a. Arg. Ubi plura, in caſe of Strad- 
ling v. Morgan. en 

_Fhe defendant ſwore an affirmative, and afterwards 
an intormation was exhibited againſt him ſor it ; though 
a negative could not be proved, yet the court directed that 
they ſhould firſt give their probable evidence, and that 
the defendant ſhould afterwards prove his afhrmative if 
he could, Cumb. 57. Trine 3. Tac. 2. Be, R, The King 
v. Comes. ; 

Two negatives may be conſtrued as a riegative in grants, 
but not in pleas; for they are to be in Latin, and mult be 
conſtrued as Latin ought to be. Per. cur”. 1 Salk. 328. 
Trin. 2 Ann. B. R. Dillon y. Harper. 

Negative may be implied by an affirmative, but not 
neceſſarily e contra. As the ſaying, that a papiſt, unleſs 
he conforms, ſhall not take by deviſe, does not neceſſa- 
rily imply that if he !ivcs conform, he ſhall take by de- 
viſe, &c. 2 I/mis Rep, 9g. Paſeh. 1772, in caſe of 
Hill v. Felkin, | | 

Where a truſt of a term for raiſing portions for 
daughters directs a particular method for raiſing themy 
it implies a negative, that they ſhall not be raiſed any 
other way. 2 WWms's Rep. 19, Paſch. 1922. in caſe of 
[oy v. Gilbert & a. b5 | | | 

An afhrmative oath was made to ground an attachment 
upon ; if the perſon againſt whom the motion is, denies 
the charge by oath poſitively and fully, the negative oath 
ſhall be preferred ; and this is the only caſe in which it 
ſhall be ſo. 8 1:4. 81. Trin. 8 Geo. The King v. Acks 
worth & gb, : 

Negative pzegnant, (Negativa pregnans) Is a negas 
tive, implying alſo an affirmative : as if a man bein 
impleaded to have done a thing on ſuch a day, or in ſuc 
a place, denicth that he did it modo & forma declarata, 
which implieth nevertheleſs, that in ſome fort he did it : 
orif a man be ſaid to have aliened land in fee, and he 


ſaith he hath not aliened in fee, that'is a negative pregnant ; 


for though it be true that he hath not aliened in fee, yet 
it may be, he hath made an eſtate in tail. Dyer, fol. 
17. num. 95. and Brook hoc titulo, and Kitchin, fol. 232. 
and the Terms of the Law. We read alſo in ſome Civi- 
lians of affirmativa pregnans, and that is, gue habet in ſe 
incluſivam negativam, & hoc impertare- videntur difliones 


( 'folum 


NE: 
t 'ſolum & tantum) que implicant negativam. Paczanus 
de Probationibus, lib. 1. cap. 31. num. 16. fol. 93. 

In information againſt *F. K. for buying clothes of /. 
B. contra formam /flatuti dz anno 24 Hen, 8. be ſaid, 
that he did not buy of A. B. contra formam flatuti prout, 
&c. and no iſfue; ſor it is not material if ke bought of 
A. B. or of J/, N. or of any other, but if he bought 
the cloths contra formam //atuti or not, and therefore 
the iſſue ſhall be that he did not buy mode & forma, &c, 
Br. Iflues Joines, pl. 81. ces 33 Hen. 8. 

Debt was brought upon an obligation, the condition 
whereof was, that F. S. ſhall not diſturb the plaintiff in 
his poſſeſſion by any direct means. 'To which the de- 
fendant pleaded that he did not diſturb the plaintiff in his 
poſſeſſion by any indireCt means, but by due courſe of 
law; and it was objected, that the plea was 111, becauſe 
not ſhewed how by due courſe, viz. what ſuit. Bir 


agreed the plea would have been good if he had only | 


ſaid, not diſturbed by any indireCt means ; but doubted 
if not ill, becauſe he pleads over by lawful mearis, and 
| fays not what, ſo that it may be tried. Heath's Max. 53. 
cites 2 Lee 199. Dighten v. Clark. 
 . covenanted that he had not mide any former grant, 
nor would afterwards make any grant without the plain- 
tiff's aſſent. In debt on bond for performance of cove- 
nants, the defendant pleaded that he did net grant with- 
out the plaintiff's aſſent, and this upon demurrer was 
held not good. Cro. F. 559, 560. Hill. 17 Fac. B. R. 
Lea v. Luthell. See 15 Vin. Abr. tit. Negative pregnant. 
ANcggiidare, To claim kindred. Cowell, edit. 1727. 
_ BÞegligence, Is where a perſon neglects or omits to do 
a thing which he is by law obliged to, And where one 
has goods of another to keep till ſuch a time, and he 
hath a certain recompence or reward for the keeping, he 
ſhall ſtand charged for injury by negligence, &:, but if 
he hath nothing for. keeping them, he is not bound to 
anſwer. Defror and Student 269. A man that finds an- 
other's goods, if they are after hurt by wilful negligence, 


- It is held he is chargeable to the owner ; though it is 
otherwiſe when they are loſt by caſualty ; as in caſe they | 


are laid in a houſe, which is accidentally burnt ; or if he 
delivers them to another to keep, who runs away with 
them, &c. Jbid. It is held, it an accountant be rob- 
bed, and it is without his default and negligence, he ſhall 
not be anſwerable for the money. 1 1»/?. 89. 

If there be a decree for an account to which an exe- 


cutor is party, and he has a debt due to him which he| 


does not claim, but lies by, and the account is taken and 
perfected, he ſhall not bring a new bill for his debt, and 


put the eſtate to the expence of a new ſuit to obtain a | 


_ fatisfaQtion, which he might have had in the courſe of 
the former proceedings. Per the Maſter of the Rolls, 
— who ſaid, that this is not aQting agreeable to his truſt. 
2 Il/mss Rep. 665, Mich. 1734. Cowper v. Earl Cowper 

Farther aſſurance was not demanded within the time, 
yet equity ordered to make farther aflurance afterwards. 
Teth, 16. cites 1594, Kemp v. Palmer, 

If a purchaſer negleQs to inroll his deed of bargain 
and ſale, being his only aſſurance, and the bargainor 


brings his ejeAment againſt him, and hath judgment | 
the bargainee may refort to Chancery, and there be re- 


lieved, if not ſor the land, yet for the money paid. 
Mich. 13 Fac. 1. Chan. Rep. 10, in the Earl of Ox- 
fard's caſe, cites Facques v. Huntley, 13 June 1599+ in 
Chancery. 

A term was vefted in truſtees, vpon failure of iſſue 
male, to raiſe 15001. for daughters. And it was, that 
the truſtees by and out of the rents, iſſues and profits of, 
| &c. as well by leaſing or demiling the ſame for 21 
years, or three lives, or for any term, &c. of years de- 
terminable on three lives, not exceeding 120 years, ſhould 
raiſe and pay ſor portions, &c. 1500/7, but no time li- 
mited for payment, nor any proviſo for determining the 
term on payment. The truſtees died. *'I hen the father 
died, leaving a daughter, but no iſſue male, but had con- 
veyed the remainder to B. for life, remainder to his 
firſt, &c. ſons in tail, and in default, remainder to C, 
for life, and aſter to his firſt, &c, ſons, &c. remainder 
over. The davghter took tktters of adminiſixation to 


4 
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the, ſurviving truſtee, and ſe and B. mort 
land, which-was 1601, per annum, t0 FS, ang Þ. . 
venantea to pay the money. B. entered and took wa 
profits and paid the intereſt, but none of the 1 h pi 
principal, and died without iflve. Lord Maccieefely o : 
ſerved, that this was a power to leaſe only for Ly fat 
or three lives determinable on any number of Rh 
exceeding 120, and decreed, that (the 1500 /, CEOS 
be raiſed out of the annual profits as they aroſe) the b 
ceipt of B. was the receipt ot the daughter herſelf mh 
thoſe in remainder, and 7. 8. ſtanding in her Gag 
who had the legal eſtate as adminiſtrator to the Frviving 
truſtee, and was aifſo cefuz que truf?, the profits receives 
by B. ſhall go in ſatisfaction cf ſo much of the x5co/, ang 
the rehdue to be charged on the remainder. But debts 4 
farther, that what might have been raiſed by [etting 
leaſes according to the power by way of fine, it B. ba 
apprehended his eſtate chargeable with the money, and {> 
had taken the benefit of making ſuch leaſes, that the 
muſt be accounted for by the remainder wan the Ceſeg. 
 Jdant. Ch, Prec. 583. Paſch. 1722. [vey v. Gilbert, 
 ANegro. In trover for 100 negroes, and - vpon Noy 
guilty pleaded, a ſpecial verdict 'fcund that the negroes 
were infidels, ſubjefts to an infidel prince, and uſcy tg te 
| bought and fold in America as merchandiſe, by the cuſtom 
amonſt the merchants, and that the plaintiff had Lovphe 
them, and was in poſſeſlion of them, aud that the defen. 
dant took them out of his poſſeſſion. It was aroued, 
that no property can be in the perſon of a mn whereupon 
to maintain trover, aud cited Co. Lit. 116. that no pro- 
perty can be in villains, unleſs by compaCt or conqueſt, 
But the court held, that they being uſually bought and 
fold among merchants as merchandiſe, and being infidels, 
a property may be in them ſufficient to maintain the 
action ; and gave judgment for the plaintiff nf; cazſa this 
term. But at the cnd of the term, upon the prayer of 
the attorney general to be farther heard, day was given 
to the next term. 2 Lev. 201. Trix. 29. Car, 2. B, R, 
Butts v. Pennys =. | 

In treſpaſs the count was, that the defendant vi & 
armis unum Aithiopem ( Anglice vocat. a negro) ipſius ques 
| rentts pretit 100]. apud London, &c. took and carried 
away, and kept the plaintiff out of poſleſſion of the faid 
negro from that time «/que diem exhibitionts bille predit. 
per quod he loſt the uſe of the ſaid negro. Upon Not 
guilty the jury found, that the negro had been baptized 
aſter the taking ; upon which a queſtion was made, whe- 
ther the baptiſm was a manumiſhon ? As to that the court 
gave no opinion ; but held that treſpaſs lies not ; becavie 
a negro cannot be demanded as a chattel, nor can his 
. price be recovered in damages in aQion of treſpaſs, as in 
caſe of a chattel; for he 1s no other than a {laviſh ſer- 
vant, and the maſter can maintain no other action of 
treſpaſs for taking his ſervant, but ſuch only as concludes 
per quod fervitium emiſit, in which the maſter ſhall re- 
cover for the loſs of his ſervice, and not for the value, 
or for any damages done to the ſervant, Judgment quiz 
querens nil capiat per billam. Carith 396. Hill. 8 Is. 3 
B. R. Chamberlain v. Harvey. 
In indebitatus aſſumpſit the plaintiff declared for 20. 
for a negro ſold by the plaintiff to the defencant, vi2. 
In paruhia Beate Marie de arcubus in warda de Cleft, 
a verdict for the plaintiff, And on motion in arrelt 0 
judgment Hz/t Ch. J. held, That as ſoon as a negio 
comes into England he becomes free z. 0:2 may be a villain 
in £ngland, but not a flave. Pur Powell ]. The Jaw 
took no notice of a negio. And Ho/t ſaid, it (hould 
have been averred in the declaration, that the ſale ws 
in /irginia, and by the laws of that country n<y1985 are 
ſaleable ; for the laws of England do not extend to Vir- 
ginia, which being a conquered country, their Jaw is »hat 
the King pleaſes, and we cannot take notice of it but 
as ſet forth; and therefore direCted, that the plainti 
amend the declaration, which ſhould be made that ths 
'defendant was indebted to the plaintiſt for a negro {cid 
here at London, but that the ſaid negro at the time of the 
ſale was .in Virginia, and that negroes by the laws apt 
ſtatutes. there are ſaleable as chattels. And then the at- 


torney general coming in faid, that they were inheritance? 
wo transſerrad's 


gaged the 


N I E 


ransſerrable by deed and not without, And n othing was 
done. 2 Salk. 665. Smith v. Brown and Cyper, 

Hs lies not for a negro ; for men may be the owners, 
and therefore not the ſubjeCt of property ; and the court 
ſeemed to think, that in treſpaſs quare captivum ſuum cept, 
the plaintiff might give In evidence that the party was 
iis negro, and he bought him. 2 Salk, 667. Mich. 

un. B. R. Smith v. Gould, | 
? "ie, (Nativa, Fr. neif, naturalts,) Is a bond-wo- 
man. Siat, 1 Ed. 6. 3. and 9 R. 2. cap. 2. But if 
ſhe marry a freeman, ſhe is thereby made free; and if 
the be once free, and clearly diſcharged of all bondage, 
ſhe cannot be neif alter, without ſome ſpecial act donc 
by her, as divorce or confeſhon in a court of record ; and 
that is in ſavour of liberty, and therefore a free woman 
| 4kall not be bound by taking a villain to her huſband ; 
hyt their iſſue ſhall be villains as their father was, which 
5« contrary to the Civil Law, which ſays, partus ſequitur 
wentrcm. 9g Rich. 2 cap. 2. See J2ativus. Anciently 
tords of manors fold, gave or aſſigned their bondmen and 
women. Cowell, edit. 1727. See Wanumiſſion, Pa- 
SHIRE | | 
""Perty; There was. an ancient writ called ai? of 
nity, whereby the lord claimed ſuch a woman for his 
neify wherenn but two refs could be put 3 but it is now 

vite cut of uſe. 


Li 


——— 


Ne injuſe veree, Is a writ that lies for a tenant, who 
is dif;rained by his lord for other fervices than he ought 
to perform, and is a prohibition to the lord, commanding 
kim not to-diſtrain. The ſpecial uſe of it is, Where 
the tenant has formerly prejudiced himſelf, by perform- 
ing more ſervices, or paying more rent without conſtraint 
than he needed 3 for in this caſe, by reaſon of the lord's 
[ciſin, he cannot avoid him in avowry, and therefore is 
driven to this writ, as his next remedy. Reg. of Writs, 
fol. 4. Filzh. Nat. Br. f. 10. 

Ne recipiatur. See Crpal. | | 

j2e vicecome®, Colore mandati Regis, quenquam amoveat 
a poſſeione cccleſiee minus jufle. Reg, of Writs, fol. 61. 

Acuis and St. Chriitopher?, The ſum of 103,003. 
745. 4d. diſtributed among the proprietors and inhabi- 
tants, 9 Ann. c. 23. ſet. 88. 10 Ann. c. 34. 5, Ges, 1. 
c. 32. $ Geo, I. c. 20. ſef?, 43. 13 Geo. I, C3. ſef?. 10. 
1 Geo. 2. /t. 2, c. 8. /. 24. F 
_ Newcaſtle upon Tine. Keels in the haven to be 


meaſured and marked, 9 H. 5. 10. 30 Car. 2, fl. tn. 


6.8. 6& 7H. 3. c. 10; | 
No goods ſhall be ſhipped in the harbour but at New- 
cath, 21.23 8..6..48..* - EE. I 
Fiſh, falt or proviſions excepted, 21 H. 8. c. 18. /; 5. 
The mayor, &c. of Newca/tle may pull down wears in 
the river, 21 H. 8, c. 18. | 
Gateſide annexed to Newcaſtle, 5 Ed. 6. c. 10, Re: 
pealed, 1. 7. ft. 2. c. 3. S | 
Goldſmiths, filverſmiths and plate-workers incorpo- 
rated, T Anne. ft.:1sc. 9. fete 4+, 
Newſoundland, See Fiſh, Gzreenland, 
| Pewyate maket-place, 'To be leaſed to the city of Lon- 
din, 27, Car, 2. c. 11+ ſet, 61, 
Hewhaven. See Harbours, _ EO. 
PNewpu2t in the ſe of Wight, The poll for knights of 
þ 1667 
Pew Hivec, See Aiver, 
News, See Hlander. 
News-papecs. See Htamps. 
New fiiie. See Calendar. 
2ew-y02b, Salt how imported ſrom Europe thither, 
Z Geo. 2. C12, | 
_ Nicol, Anciently uſed for-Lincoln. 1n faſce petitionum 
m turri London, 30 Ed. 1. 7 E.1. & /epe alibi, 
Cowell, edit. I727. | MR 
21ent compaiſe, Is an exception taken to a petition, 
as unjuſt, becauſe the thing deſired is not contained in 
that aQt or deed whereon the petition is grounded. For 


example: one defireth of the court to be put into poſ- 
ſeſſion of a houſe, formerly among other lands, &c. ad- 
Judged unto him ; the adverſe party . pleaded, that this 


petition is not to be | 
Vo. I. Ne 6/2 4; Eranted, becauſe thougK he had a 


the ſhire may be adjourned tolt, 7 & B Ul 3. c 25. 


0" Wn. 4 
Bop ets for ceriain lands and houſes, yet the houſe, 
into poſteflion whereof he delireth to be put, is not cons 
tained among thoſe, for which he hath judgment, Cowe!!, 
edit. 1727. Reg. Placit, 94, 95. oee 15 Yin. Abr, 551. 

Nient dedire, (Mentioned in the ſtat. 29. Car. 2.) 
To ſuffer judgment to be had againſt one by nient dedire, 
7. e, by not denying or oppoſing it, by default. Corel}, 
edit. 1727. See 15 Vin, Abr. 553. | 

Joger Liber, Is the Black Bok in the Exchequer fo 
called, | 

Nihil, or Nichif, Is a word which the ſheriff anſwers, 
that is appoſed concerning debts illeviable, and that are 
nothing worth by reaſon of the inſufficiency of the par- 
ties from whom they are due. 5 R. 2, flat. 1..cap. 3. 
and 27 Eliz, cap. 3. Accounts of nihil ſhall be put out 
of the Exchequer, 5 R. 2. cap. 13. 

Nihil capiar per bzeve, Is the judgment given againſt 
the plaintiff, either in bar of his aCtion, or in abatement 
of his writ. Co. on Litt, fel. 362. | 

Nihil dicit, Is a failing to put in anſwer to the plea 
of the plaintiff by the day aſſigned, which if a man omit, 
judgment pafſeth againit him of courſe by nihil dicit, 
that this, becauſe he ſays nothing in his own defence, why 
it ſhould not. Coe!!, edit. 1727. Reg, Placit. 138, 
139. DE | 

Nihil capfat per billam. See Nihil capiat per bzeve. 

Nfl pzilts, Is a writ judicial, which lieth in caſe. 
where the jury is impanelled, and returned before the 
Juſtices of the bank, the one party or the other requeſting 
to have this writ for the eaſe of the conntry, whereby the 
ſheriff 1s willed to cauſe the inqueſt to come to Y/eft- 
min/ler at a certain day, or before the juſtices in the 
ſame county at their coming. See 14 Ed. 3. caps 15. 
The form of the writ you have in the Old Nat. Brev. fol. 
159, and in the Regifter Fudicial, fol. 7, & 28, & 75. 
And it is called a writ of »:// privs, of theſe two words, 


| whereby the ſheriff is commanded to bring to /Yetminſter 


the men impanelled at a certain day, or belore the Juſtices 
of the next aſliſes, ni// die Lune apud talem lacum prius 
venerint, &c. And the Juſtices of »//7 privs mutt. be one 
of them, before whom the cauſe js depending in the 
bench, F. N. B. fol. 240. which he taketh from the 


ſtatute of York, Arno 12 Ed. 2, Cowell, edit. 1727. 


Iflues which are of eaſy examination may be deter- 
mined before Juſtices by »!/ privs, St. Helm. 2. 13 Ed. 
I. Co 30. | 

Tudgment may be given at nf prius in darrein pre- 


ſentment and quare impedit, St. WWeſtm. 2.13 Ed. I. c. 30. 


Ifues may be tried at ni/i prius by a Judge of the ſame 
court, St. de Fin. Levat. 27 Ed. 1. /t. 1. c. 4. 

Iſſues in a plea of land may be tried at n/7 prius before 
one or two Juſtices of the place, St. Ebor, 12 Ed. 2. ft. 1: 


Mp. © | 
| Juſtices of ni/i prius may record defaults and nonſuits, 
St, Ebor, 12 Ed, 2. /8. i. c. 4. 
Nifi prius ſhall be granted as well at the ſuit of the 


defendant as of the plaintiff, 2 Zd, 3. c. 16: 


Nifi prius granted in attaints, 5 Ed. 3. c. 6. 23 H.8. 
F.Þ 3+ ſeat. 8, | Ls, TC 
May be granted before the Juſtices of aſhze, &c. 14 
Ed. 4. /t. 1.c. 16. us. | 
Juſtices of m/s privs may give judgment in aſliſe of 
darrein_. preſentment and quare impedit, 14 Ed. 3. /t. I. 


1c. 16. 


The pannels ſhall be returned in court and ſhewn to 
the parties, 42 Ed. 3. c. 11, 
Shall be granted at the ſuit of the jurors after the third 
diſtreſs, 7 R. 2. c. 7. | 
Juſtices of ni//i privs may give judgment in caſe of fe- 
lony and treaſon, 14 #. 6. c. 1. 

For the return of juries at n/i privs, 35 H. 8.c. 6. 

Cauſes laid in- Middleſex, may be tried at nit privy, 
18 El. c. 12. within eight day after term, 12 Geo. 1. c. 
31, within fourteen days, 24 Geo: 2.c. 18. ſo 5. _ 

Far other matters, ſee Erchequer, Jury, A uftices of 
aſſiſe. ves 

Nivicolini Beitones, /7//bmen ; becauſe they lived 
near high mountains covered with ſnow, eſpecially in 
Caermarthenſhire ; they are fo called in our hiſtorians — 


5sU | | Cum 


3» a4, 


| nHtem accorde eff que le Roy de Franice payera au Roy 


Bradt. lib. 1. c. $. Comites had their names not from 


\ R, 2. created Marqueſs of Dublin in Ireland, and was the 


J "£4 4 C of * PWT. . 
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by that name, was Fohn Beaumont, who, in the 18th year 
of H. 6. was created Viſcount Beaumont. 
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country ; and it is to be obſerved, that in ancient records 


N O B 
Cum adverſus Nivicolinos Britones Regia efſ#t expeditio. 


Du Cange. Cowell, edit. 1727» 
Noble, Was an ancient kind of | Fnglih money now 


not in uſe; the value thereof, in the 34th year of Edward 
the Third, viz. 1360, appears in the letters of Fehr 
King of France, upon the treaty of peace between the 
ſame two Kings, where art 13. you have theſe words : 


a Angleterre trols milions d'eſchus d'or, dont les deux valent un 
noble de la money d& Angleterre, We at this day value a 


1, 8s 8 a 


ſcent, remainder or otherwiſe; Þ. died, leavin» Ok 
ſon ; C. was afterwards called to parliament þy ©, aa 
Elizabeth by writ, and ſat as youngeſt lord, HP ” 
leaving D. his ſon ; upon a petition by D, to be x Fi 
ed to the ſeat of A. his great grandfather ; it was reſale 


ed by the Juſtices, upon a reference to them þ h 
committees, iſt, "That this being only a perſona] ns 


temporary diſability, and not an abſolute and Perpetual 


one, it being without any attainder, he may claim x 
heir to ſuch diſabled anceſtor, or to any anceſtors hay 


noble at ſix ſhillings and eightpence, but have no peculiar mount him. 2dly, 'That the acceptance of a new Cres, 


coin of that name. Cowell, edit. 1727+ 

Nobility, (Nobil:tas,) Compriſeth all degrees of dig- 
nity above a knight, ſo that a Baron is the loweſt order 
thereof. Smith de Repub. Angl. lib. 1. cape 17. Bartolus 
in his tract. De Nebilitate, lib. 12. defines it thus: 
Nobilitas 2/2 qualitas illata, &c. Cowell, edit. 1727. 

In the Saxon times the Earls of counties being offictary, 
were elected by the freeholders in their folkmotes, and 
were removeable for male adminiſtration. 2 Salk. 5Cg. 
in marg. Cites L. L. Edw. c. 35. L. L. Edgari, c. 5. 
L.L. Canuti, c. 17. and Saxon Chron. ſub anno 1055. 

Before the time of 11th £4. 3. there were but two 
titles of honour, viz, Earls, and* Barons; Barons were 
originally created by tenure, afterwards by writ, and laſt 
of all by patent, viz. about the 1ith KR. 2. As to Earls, 
they were firſt created by letters patent ; and an earldom 
conſiſted in office ſor the defence of the kingdom. See 


tion by C. cannot hurt D, becauſe C, was difableq 
the time, and in truth was no lord, but an eſquire _. 
ſo that the old and new dignity deſcending together, th 
old ſhall be preferred. Theſe reſolutions were approy l 
by the lords in parliament, and confirmed by the Quee 
nn I D. Fi accordingly conducted to his fad 
eat. 11 Rep. 1, Anno 39 Eliz, Ld. | 
See Peers. F wn JOB CEC cok 
Nocanter, See Appzovement. | 
Noctes et nocem de firma, We often meet : 
Domeſday with tot noCtes de firma, or firma tot noflun, 
which is to be underſtood of entertainment for ſo os 
nights. See Domeſday, tit. Eſjexa. Rex hundred pl 
Chemeresford writelam tunc reddit hoc manerium detrm 
noCtes de firma, & 10 bib, &c. Drink, or entertain. 
ment for ſo many nights. In the reign of the Engli 
Saxons, time was computed not by days, but by nights 
ſo we read in the council of Cl:ve/hoe, anno 824. Ft FM 


counties, but a comitanda Regem. 9 Rep. 49. It may finita & © preſcripta contentione coram epiſcopo poj 30 nodes 


be intailed as any office may within //eflm. 2,o—And 
earldoms conſiſt of rent and poſſeſſions, which were an- 
ciently great. See Mag. Chart. The relief is 100/. per 
Holt Ch. J. 2 Salk. 50g. Trin. 6 I. & MM. B. KR. 
King and Queen ve. Knollys. | | | 

At the time of making Jagna Charta, 9 H. 2. there 
was no Duke, Marquiſs, or Viſcount in England; for if 
there had been, they had, no doubt, been named in this 
eharter. The firſt Duke that was created ſince the con- 
queſt, was Edward the Black Prince, in 11 £4. 3. 
Robert de Vere, Earl of Oxford, was in the 8th year of 


firſt Marqueſs that any of our Kings created. The firit 
Viſcount that we find of record, and fate in parliament 


Per Helt Ch. J. The dignities before the Conqueſt 
were not p:trimonial to deſcend, which Dodderidge the 
King's ſerjeant affirmed ; and he faid he had ſeen charters 
beſore the Conqueſt with the additions of Dukes and 
Earls. Noy 147. inthe caſe of Andrews ve Webb. 

If the King gives land to one and his heirs Tenend' de 
Rege per ſervitium baronie@, he 18 no Lord of parliament 
until he be called by writ to the parliament. Theſe 
which are Tarls and Barons have offices and duties an- 
ne:2d to their dignities ot great truſt and confidence, for 
two purpoſes. I. 4d confulendum tempore pacts. 2. Ad 
d:fondendum Regem & pairiam tempore belli ; and prudent 
antiquity hath given unto them two enſigns, to reſemble 
and put them in mind of their duties ; for firit they have 
an honourable and loug robe cf ſcarlet, reſembling coun- 
cil, in reſpe& whereof they are accounted in law, De 
HMagno Concilia Regis. 2. They are girt with a ſword, 
that they ſhould ever be ready to defend their King and 


the barony (under one word) included all the nobility of 
England, becauſe regularly all noblemen were Barons, 
though they had a higher dignity ; and therefore of the 
charter of King £4. 1. the concluſion is, Te/ttbus archi- 
epiſcepis, epiſcopis, baronibus, &c, ſo placed, in reſpeC&t 
that Barons included the whole nobility ; and the great 
council of the nobility, when there were beſides Earls 


ullud juramentum ad Weſiminſler deduttum eft. And { i 
continued tothe time of H, 1. Leg. c. 66, 76. and from 
thence it is uſual at this time to ſay a ſevennight or fort- 
night. Cowell, edit. 1727. | | 
Podfnze, or Nedfri, Was a word well known among 
the Saxons to ſignify neceſlary fire, being derived from the 
Saxon neb, that is, neceſlary, and fry, 7gnis © but the learn 
ed Spelman is of opinion from the old Saxon neod, i. e, 0h. 
ſequium ; ſo that nodfyrs were fires made in honour of 
the Heatheniſh deities. Cowell, edit. 1727, OT 
Nolle p2olequi, Is where the plaintiff will proceed no 
farther in hjs aCtion, and may be as well before as aſter a 
verdict, and is ſtronger againſt the plaintiff than a non- 
ſuit; for a non-ſuit is a default for non-appearance ; but 


this is a voluntary acknowledgment that he hath no 
| cauſe of aCtion. 2 £11, P. R, 218. 


In treſpaſs of battery and impriſonment, &c. If de- 
fendant pleads Not guilty to part, and a juſtification for 
the reſidue, upon which a demurrer is joined, the plain- 
tiff may take judgment for the demurrer by award of 
the court, in which the law is for him, and enter a 
nolle proſequi as to the iſſue. Tr. 15 Fac. in the Exche- 
quer chamber, in writ of error upon judgment in B. R, 
Per curiam. | 

Old Entries, fol. 654. tit. Treſpaſs, pl. 13. A mill 
proſequi for part, and judgment for the reſidue. Tr. 35. 
El. B. Rot. 1004. between Linacre and Lydcot, and 
others, m treſpaſs accordingly. Tr. g Fac, Br. 3301. 
Lawrence's caſe, in replevin accordinly, 

A. brought treſpaſs againſt B. C, and D.—B. pleaded 
Not guilty, and fo to iſſue. C. and D. juſtified, Plain- 
tiff replied, and demurrer was joined. Pending the de- 
murrer, the iſſue was tried againſt B, and damages and 
judgment againſt him. After judgment the plaintiff en- 
tered a nolle proſequt againſt C, and D. defendant brought 
error, and alleged for error, that the no/le proſequ: dil- 
charged all the defendants. The court agreed, that if 
the nolle proſegui had been before judgment, it diſcharged 
the whole aCtion, and ſo it had it the judgment had been 
againſt them all, and then .the plaintiff had entered 
the nolle proſequi againſt the two; for nonſuit, or releaſe, 
or other diſcharge of one, diſcharges the reſt; But be- 


and Barons, Dukes and Marqueſſes, were all compre- | cauſe here the aCtion was at an end againſt B. and n0 


hended under the name De la Council de Baronage. 
2 Inſt, 5, 6: : 

_ A. the grandfather was called to parliament by writ 
3 H. 8. A died, and then B. his ſon was fummened to 
parliament ſeveral times by wiit, and after was difabled 
by aCt of parliament to claim any dignity, &c, by de- 


judgment had againſt C, and D. ſo as they are divided 
from B. and are not ſubjeCt to damages found againſt 
him, it was adjudged, that he was not diſcharged, and 
ſo no error. Hob, go. Hill. 11 Fac. in cam, fcact. 
Parker vw. Sir Fehn Lawrence, Vivil and Wood. eh, 


| 309. pl. 87. S: C, and ſays, that if the nol proj 
a 
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i,a4 been entered before judgment againſt any of them, it 
- had not amounted to a releaſe to them all, but only to 
_ a waiver of ſuit. And hw a judgment is given agaiuſt 
two or three, in treſpaſs or debt, a-releaſe of executibn 
zgainlt one takes away the whole execution; for the 
execution ought to be joint, as the judgment is., 

Where there are ſeveral iſſues, a judgment may be en- 
tred as to one, and a nelle proſequi as to the other, 
L. P. R.114- | 

Pomenclato:, One that enucleates and opens the ety- 

| mologies of names. Spelman verbo nomenclatr, inter- 

prets it to be theſaurarius. Cowell, edit, 1727. 

Bomination, {Nominaito) To be taken or a power 
that a man by virtue of a manor, or otherwiſe, hath to 
appoint a clerk to a patron of a beneiice, by him to be 
preſented to the ordinary. Cowell, edit. 1727. See 
Beneſce. | | 

"Pomina villarum. King Edward the Second, in the 
gih year of his reign, ſent letters to the ſheriffs of Eng- 
{ind, commanding them to make an exaCt return in- 
to the Exchequer of the names of the villages, and pol- 
{-ſors thereof in every county, which was accordingly 
done by them, and their returns together are called 19 
nina villarum, remaining {till in the Exchequer. - Cowell, 
edit. 1727» 


omine paenae, Is a penalty incurred for not paying of 


rent, ©c. at the day appointed by the leaſe, or agree- | 


ment for payment thereof, 2 LZi/{221. vee Hint. 
 Nonabllity, Is an exception taken againſt the plaintiff 
upon ſome cauſe why he cannot commence ſuit in law, as 
premunire, outlawry, profeſt in religion, excommunicaie, or 
a ſiranger born, which laſt holds only in actions real and 
mixt, and not in perſonal, except he be a ſtranger and an 
enemy. The Croilians ſay, that ſuch a man hath not 
erſonam flanat in judicio, Cowell, edit. 1727. 

| Nonae et decinae, Were payments made to the 


church, by thoſe who were jenants of their farms, where | 


nne was a rent or duty claimed for things belonging to 
huſbandry, and decime were claimed in right of the 
church, Cowell, edit. 1727. | 

Ponage, Is all that time of a man's age, under one 
and twenty years in ſome caſes, and fourteen in others, 
as marriage. See Age. 


Non ajjumpſit, A plea in perſonal aftions, whereby a | 


man denies any promiſe made, &c. See Jſſumpſit. 
Non-claim, Is the omiſſion or negle& of him that 
ought to challenge his right within a time limited, by 
which neglect he is either barred of his right, as at this 
day upon non-claim within five years after a fine, and right 
to him accrued, by the {ſtatute of 4 ZZ. 7. 24. or of his 
entry by his deſcent, for want of c/aim within five years 
aſter the difſeiſin made, by the ſtat. 32 H. 8. 33. Sec 
Claim, Fine. | : 
Non compos mentis, Is a man of no ſound memory 
and underſtanding, of which there are four ſorts : firſt 
An idevt, who from his nativity, by a perpetual infirmity, 
is non compes mentis. 
grief or other accident, wholly loſeth his memory and 
underſtanding. Thirdly, A lunatich, that has ſometimes 
his underſtanding, and ſometimes not, altiquando gaudet 
luidis intervallis. Laſtly, -He that by his own act for 
atime deprives himſelf of his right mind, as a drunkard; 
but that kind of zo compos mentts, ſhall give no privilege 
or benefit to him or his heirs; and a deſcent takes away 
the entry of an 7dect, albeit the want of underſtanding 
was perpetual, Coke, lib, 4. Beverley's Cale, See 
Jdeots and Lunaticks. | | 
Nonconfozmifts, To be puniſhed by impriſonment 
new ſubmit in three months, or abjure the realm, 35 
T7 
Keeping a nonconformiſt in the houſe after notice, 
vN. to the penalty of ten pounds a month, 35 E!. c. 
I. /eft. 8, | 


Penalties on being at conventicles, 16 Car. 2« c. 4+ 
22 Car, 2. c. 1, | FN 


F Jullices, Sc, may break open doors, 22 Car, 2,c, 1. 
ef. g. 


Houſes of peers where they are reſident not t be 
learched, 22 Car. 2. Ce iy þ I Os 


* 


I 


Secondly, He that by ſickneſs, | 


| 


| Jdes. 
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| Tf wife be convicted, penalty to be levie 

of the huſband, 22 Car. 2. 1. ſeft. 16. | 
Nonconformilt miniſters prohibited to come within 

five miles of a corporate town, &c. 17 Car. 2. 2, 

| Prohibited to teach ſchool, 17 Car. 2, & 2. ſed. 4: 

12 Ann. /l. 2. c 7. : 


The penal laws not to extend to proteſtant difſenters 
taking the oaths, 1 /Y. &. 2. c. 18. | 
| The at not to exempt them from tithes, &c. x I, 
& 1. c. 18. ſe, 6, : 
Difſenters fcrupling to bear pariſh offices may a& by 
deputy, 1 JL, & M.c. 18. ſee. 7. 


Anabaptiſts intitled to priviliges of diſſenting miniſters, 
iW.& M./PP. 1. c. 18. ſet, 10. | 

Proteſtant diſſenting miniſters freed from pariſh offices, 
and ſerving upon juries, 1 J/.& MM. c. 18. ſe. 11. © 

Papiſts and deniers of the Trinity excepted, 1 /V. & 
M. Jt. 1. c. 18. ſer. 17, (9g | 

Penalty on diſturbing their worſhip, 1 7. & A. c. 
18. /ef. 18. ; 
Perſons in office prohibited to be preſent at conventi- 
cles. 10 Ann. cap. 2. Repealed, 5 Geo. 1. c. 4. | 

Which nevertheleſs prohibits their being preſent in their 
habits of office, 5 Geo. 1. c. 4. ſoft. 2. | 

Difſenter permitted to qualify according to the tolera- 
tion aCt, pending a proſecution, 10 rn. c, 2. ſed. 8. 

A difſenting miniſter qualified in one county may of- 
ficiate in another, 10 Ann. c. 2. ſect. 9. | Os 

Toleration of the epiſcopal communion in Scotland, 
IO Ann. c, 7. EEG 
| Penalty @n magiſtrates being at conventicles in their 
habits, 5 Geo. I. c. 4. ſe. 2. | os 

Epiſcopal meeting-houſfes in Scotland to be regiſtered, 
19 Geo. 2, c. 38. 

Penalty on unqualified miniſters officiating in Scotland, 
Ig Geo. 2. c. 38 ſet, 5. + | 

Epiſcopal miniſters in Scotland to be ordained by a bi- 
ſhop of England or Ireland, 19 Geo. 2, c 38. ſeft. 9. 
21 Geo. 25 C. 33. ſed. 13. , | 
Peers and others preſent at unlawful meeting-houſes in 
Scotland diſqualified from voting, 19 Geo. 2. 38. [. 11. 

Form of affirmation to be taken inſtead of an oath by 
the members of the Unitas fratrum, 22 Geo, 2, c. 30. 

Privileges granted to the members of the Unitas fra- 
trum, who ſhall ſettle in America, 22 Geo. 2. c. 30+ 
ſeft. 4+ | 
Non decimando. A cuſtom or preſeription de non 
dectmandd 18 to be diſcharged of all tithes. See Tithres. 
 Nondiftringendo, Is a writ compriſing under it di- 
vers particulars, according to divers caſes, which ſee in 
the table of Reg. Orig. verb. Non diſiringendo. Cowell, 
edit, 1927 

Nodes, (None) According to the Roman account, 
were thoſe days which at the beginning of ſome months . 
had ſix, of others had four days, according to the verſes : 


d on the goods 


Sex Nonas Maius, Otober, Fulius & Mars, 


Duatuor at reliqui, &fo,—— 


Thus the Nones in March, May, Fuly and Oober, are 
the ſix days next following the tirit day, or the calends. 
In other months they are the four days next after the firſt; 
but the laſt of theſe days is properly called nones, and the 
other reckoned backward, according to the number dif- 
tant from the nones, as the third, fourth or fifth nes. 
They are called nones, becauſe they begin the ninth day 
before the des. Dates of deeds by nones, ides or calends, 
is ſuſhcient. 2 [n/t. fol. 675, Speiman in his Gloſſary in- 
terprets it for zner:idies, mid-day, dinner-time, which we 
in Engliſh call noon and noon-tide, which is as much as if 
we ſhould ſay in Latin, Horam nonam, 1d eft, pomeridia- 
nam, tertiam, non meridiem, and as he infers, Ratio a Ryo- 
manorum coma dutta eft, qua hora diei nona eſt, nec 
ſolenniter ante comedebant, Cowell, edit. 1727. See 


Non eff culpabilis, Is the general plea to an aQtion 
of treſpaſs, whereby the defendant doth abſolutely deny 
the fact imputed to him by the plaintiff, whereas in other 


ſpecial caſes the defendant but allegeth ſome reaſon in his 
TRE | owa 
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dwn defence : and therefore when the rhetoricians com- 
priſe the ſubſtance of their diſcourſes under three quel- 
tions, An ſit, quid ſit, quale fit ; this anſwer falleth un- 
der the fi:{t of the three, and as it is the general anſwer 


in an action of treſpaſs, that is, an action criminal, ci- 
villy proſecuted; fo it is alſo in all actions criminally fol- 
lowed, either at the ſuit of the King, or other, wherein 
the defendant denicth the crime objeCted unto him. 
Cowell, edit, 1727, See Standf. Pl. Cor. lib, 2. cap. 62. 
and Cre!pais, | : 

32on eft faccum, Is an anſwer to a declaration, whereby 
a man, denieth that to be his deed, whereupon he is im- 
pleaded. | Bro. See Deeb, Ovligation, 

32 on et inventus, Is the ſheriff's return to a writ, 
when the defendant is ze to be feund in his bailiwick, 

 J2onſeaſance, Is an oftence of omiſhon of what ought 
to be done; as 12 not coming to church, &c. which 
need not be alleged in any certain place ;_ for generally 
ipeaking it 1s not committed zny where: but non-feaſance 
will not make a man a treſpaſſer, &c, 1 Hawk. 13. 
H1b. 251. 8 Rep. 146. 

Jon umnplaciianvo altquem de livers tenements ſine b2evi, 
Is a writ to inhibit bailifts, &c. from diſtraining any man 
without the King's writ, touching his freehold. Repgi/ter, 
fol. I7I»> 
_ Non intromictenda, guando breve ve p2accipe in capite 
ſubdole inpetratur, Is a writ directed to the Juſtices of 
the bench, or in eyre, willing them not to give one that 


hath under colour of intitling the King to land, &c, as 


holding of him 7 capite, deceitfully obtaining, the writ 
called Pracipe in capite; but to put him to this writ 
of right, if he think good to uſe it. Reg. Orig. fel. 4. b. 
But this writ had dependance on the court of waids, 
and therefore is now become out of uſe. 

MNonjuco:s. See Dath*, 

Jon mercandizaudo victualia, Is a writ direCEted to 
the Fr/lices of affiſe, commanding them to inquire whe- 
ther the officers of ſuch towns do fell viCtuals in groſs, or 
by retail, during their office, contrary to the ſtatute, and 
to- puniſh them if they find it true. Regi/ter of writs, 
fol. 184. TOW ReD hs 

Jon molejianvo, Ts a writ which lieth for him which 
is moleſted, contrary to the King's protection granted 
him.. Regiſter of Ii/rits, fol. 24. | 

Non ovſiante, (Notwithſtanding) Is a clauſe frequent 
in ſtatutes and letters patent, and 1s a licence from the 
King to do a thing which at the Common Law might be 
lawfully done z but being reſtained by act of parliament, 
cannot be done without ſuch licence. Yaugh, Plawd. 501. 
Cr. Car, 196. In the reign of King Henry the Third, 
ſays Sir Richard Baker, the clauſe non objtante_ (firſt 
brought in by the pope) was taken up by the King in his 
erants and writings. Hee Prynne's _Animadver ftons on 4 
1:1, fol. 129, See Siſpenſation, Ozant of the King, 
;52econative. | 

{gn ont. y:9opt. aliquain libectat. Is a writ 
thr lies where the ſheriff returns upon a writ to him di- 


rected, that he hath ſent to the bailiff of ſuch a franchiſe, 


which hath the return of writs, and he hath not ſerved 
the writ; then the plaintiff ſhall have this writ directed 
to the ſheriff to enter into the franchiſe, and execute the 
King's proceſs himfelf. Od Nat. Brev. fol. 44. Of this 
the Reoi/ker Originel hath three ſorts, fel. 82, & 151, 
and the Regi/ter Fudicial one, fol. 5, 50. 


then all the judicial writs, during the fame plea iſſuing, 
fl be writs of 197 omittas, and the ſheriff ſhall execute 
he ſame, Cowell, edit. 1727» | | 
J2on-vlemn. It was Lad IF by g £. 3 2. That 
vane thenceſorth ſhould Joſe his land becauſe of non- 
plevin ; that is, when the land was not replevined in 
due time. 
it 6 8 . . 

ſuem captam in manum Donmnt Regis replegizt, quod ft non 
Tererit, ad calummniam petentis proxima ate placita amitti! 
feifinam terre ficut per defaitam Et ifla defalta woca- 
tur Gallice nonylevine & equpoliet naturaliter defaite pe/l 


jur tes, particularly by reafon of their o1d 


Alſo the 
theriff ſhall warn the bailiff, that he be before the Juſ- 
tices at the day contained in the writ, and if he come not, 


Rulpb de [TengFam gives this good account of 
Caveat fibi reus deficiens, quod infra 15 ates terram 
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J2on ponendi3 in aſſiſis ct juratit, Is a writ foune 
upon the /latute of WW:/tminſler 2. cap. 38. and p wg 
culi ſuper Chartas, cap. 9. which granted upon dives 
cauſes to men for the frecing them from aſſizes pep 
apes DOC Y 
B. fel. 165. and the Regi/ter, fol. 100, vr Fr TT 
32on p:ocedendo ad 8fſijom Acge inconſulto, L : 
writ to ſtop the trial of a cauſe appertaining unto 6 ” 
that is in the King's ſervice, &:. until the King's "Sig 
ſure be farther known, Regi/lcr, fol. 220, its 
J2 on P2065, if a plaintiff in an aCtion, doth not de 
clare againſt the defendant within reaſonable time a ride 
may be entered againſt him by the defendant's altorney 
to declare ; and thereupon a nn pros, &&c, Prafti(. Sale? 
222, Anda plaintiff may enter a no pros . againſt one 
defendant, where there are two that ſever in their pleas 
before the record of the cauſe is ſet down by niſi prin 
be tized at the aſlizes: but it is faid there cannot be 1 
nn pros at the trial at the aflizes. 3 Saik, 246. Thoy h | 
in action ©gainit ſeveral defendants, it has been Ar 
otherwiſe, 2 valk, 456, Neon preſſes have been frequent 
upon informations; but never upon indictments, till the 
reign of King Charles II. Ibid. See 2s: Þ:9\rqiy 
and J2onſuir, - OY 
* I203-refidenee, Ts applied to thoſe ſpiritnal -perſon; 
that are not reſident, but do abſent themſelves wilfully 
by the ſpace of one month together, or two months :: 
ſercral times in one year, from their dignities or bene- 
tices, which is liable to penalties, by the ſtatute apainlt 
non-refidence. 21 Z7.8.c. 13. But chaplains to the 
King, or other great perſons, mentioned in this fatute 
and the 25 H. 8. c. 16. may be non-reſident on their 
livings ; for they are excuſed ſrom reſidence whilſt they 
attend thoſe that retain them : and biſhops are not Pu- 
nithable by ſtatute for non-reſidency ; but if a biſhop hold 
a deanry, parſonage, &c, in commendam with his biſhcy« 
rick, he is puniſhable by the ſtat. 21 Z7. 8. for non-reſi- 
dence on the ſame. Alſo where biſhops are non-reſident 
on their prong "/ngng- they are liable to eccleſiaſtical cen- 
ſure; and the King may iſſue a mandatory writ for their 
attendance thereon, and compel them to it by ſeizing 
their temporaltiesy a notable precedent whereof we hare 
in the caſe of the biſhop of Zereferd, in the reign of 
King Henry 3. 2 Int. 625. See Hieſidence, 


3/2on-reſidentia pzo Clericis Biegis, Is a writ direQted 
to the ordinary, charging him, not to moleſt-a clerk em- 
ployed in the King's ſervice, by reaſon of his non-reli- 
dence. Keg. Orig. fel, 58. : 

J2on ſane memoz2y, (Non ſang memorie,) Is an ex- 
ception taken to any aCt, declared by the' plaintiff or de- 
mandant to be done by another, and whereon he grounds 
his plaint or demand : and the effe& of it is, that the 
-party that did that aCt, was mad or not well in his wits 
when hedid it, or when he made his laſt will and teſts» 
ment. - See jon compos mentis, : 

Sonſenſe. Where a matter fet forth is grammati- 
cally right but abſurd in the ſenſe, and unintelligible, 
we cannot reject ſome words to make ſenſe of the rel 
but mult take them as they are ; for there is nothing ſo 
abſurd and nonſenſical, but what by rejeCting and: omite 
ting may be made ſenſe ; but where a matter 18 nonſenſe 
by being contradiftory and repugnant to ſomewhat pre- 
cedent, there the precedent matter which is ſenſe thal 
not be defeated by the repugnancy which follows, but 
that which is contraditory ſhall be rejefted ; as in eject 
ment where the declaration is of a demiſe the 2d of 7c 
mary, and that the defendant poſtea, ſeilicet the 18 of 
Fanzery, ejefted him ; here the /ci/icet may be rejected 
as being expreſsly contrary to the pg/tea, and the prece- 
dent matter ; per Hz/t Ch. J. 1 Salk. 324. Trin, 2 Ant. 
| B. R. Iyat v. Aland, But per Powel! J. Words ut 
neceſſary might in conſtruction be omitted or rejected, 
though they are not repugnant or contragictory, but 77 of 
teris omnibus agreed with the Ch, J. 1bid., Sce SpNiftaite 


Non ſaivendo pecyoniam, ad quam clericus pyernngs 


_- 


- 


220 nn cefloentle, Is a writ prohibiting an merge” fa 
take a pecuniary mulC&t, impoſed upon a _ciers Of 


a:faltam, Hengham in Magn, Cap. & 


| King's for non-reſidency, Regs of Writs, fol. 59. 
| | | 


 g1V{ull, 


an 
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Non-ſutt, (Non ef proſecutus, &c.) Is a renunciationh 
of the ſuit by the plaintiff or demandant, moſt commonly, 
Ss the diſcovery of ſome error or defeCt, when the 
matter is fo far proceeded in, as the jury is ready at the 
har to deliver their verdict, The Civilians term it Litis 
renunciationem. owell, | | 

Where a plaintiff 1s demanded and doth not appear, he 
:s ſaid to be nonſuit ; and this uſually happens, where 
upon the trial, and when the jury are ready to give their 
verdict, the plaintiff diſcovers ſome error or defeR in the 
proceedings, Or is unable to prove a material point, for 
want of a neceſſary witneſs, &c. and thereupon the plain- 
tif may be demanded, (as he mult be) his default is re- 
corded by the ſecondary, and the entry is 7 miſericordia 
quia non proſecutus eft breve ſuumz upon which the defen- 
dant recovers his coſts again{t him ; but this ariſing from 
ſome ſuppoſed negleCt or over-ſight, the plaintiff, except 
in ſome particular caſes, is not barred from commencing 
anew action. For the form of the entry, ſee Cro. Fac. 
213. 2 Leon. 177. 4 Mod. 86. 2 Salk. 456. 

Gheren plaintiff is non-ſuit, if he will again proceed 
in the ſame cauſe, he muſt put in a new declaration ; for 
by his being nonſuit, it ſhall be intended that he had no 
ſuch cauſe of ſuit as he declared in, and ſo that decla- 
ration is void, and he hath no day in court. 2 Lit. Rep. 
231. 3 Bac. Ab. 679. fe | 


1. I ho may be nonſuit ; and in what ations, and at what 
time there may be @ nonſutt. | 


2. How far the nonſuit of one ſhall be the nonſuit of -an 
ather; and how far a nonjuit for part of the thing in de- 
mand jhail be a nonſuit for the woole, 

2. Of the effedt of a nonſuit ; and of its being a tempo- 


vary bar. 


1. Who may be nonſuit ; and in what ations, and at 
what time there may be a nonſutt. 
p 


It is every where agreed, that the King being in ſup- 
poſition of I;w always preſent in court, cannot be non- 
ſuit in any information or action wherein he himſelf is 
the ſole plaintiff; but it is held, that any informer qui 
tam, or plainuit in a popular ation, way be nonſuit, as 
vell in reſpeQt of the King as of himſelf. Bro. Nonſuit 
68. Co. Lit. 139. b. 2 Roll. Abr, 131. 

If an infant bring an afliſe by guardian, although the 
infant difavow the ſuit in proper perſon, yet no nonſuit 
ſhall be awarded. 39 A. pl.1. 2 Rell. Abr. 130. S. C. 

Where an executor need not name himſelf executor, 
he ſhall pay coſts upon a nonſuit, and the naming him- 
bs executor ſhall not exempt him from it. 6 Mead 

181. 

If an attorney of the Common Pleas ſues an aQtion 
' there, he ſhali not be demanded, becauſe he is ſuppoſed 

aways preſent aiding the court, 2 H. 6. 44. be 1 Roll. 
Abr. 581.8 C. | | 

A perſon may be nonſuit in a writ of etror. 
fbr,130. 1 Sid. 255. 5, P. 

A perſon may be nonſuit in a writ of falſe 
20 #4.6. 18. b, 2 Rell. Abr. 140. S.C. 

One cannot be nonſuit in an ation in which he is not 
an ator or demandant ; 2nd though he afterwards becomes 
an actor, yet not being originally ſo, he cannot be non- 
ſuit a5an avowant; ſo of garniſhees who become aCtors, 
but were not fo originally, 22 FE. 4. 10. 

90 if a perſon outlawed hath a charter of pardon, and 
ſues a ſcire facias againſt the party, though hereby he is an 
attcr, yet he cannot be nonſuit. 2 Roll. Abr. 1 30. 

0if a man traverſe an office he cannot be nonſuit, 
as bois an wy he had no original pending 

altine King. 2 Roll, Abr. 1 Dyer 141. pl. 47. 
this ig made a : hs | A Dean Rua: 

ut 1 a petition of right againſt the King the plaintiff 
may be nonſuit. 11 FH. 4. 52, ' 2 Roll. Abr. 130. 

4 0 * an audita querela, to avoid a ſtatute, the plaintiff 
By : ras for he is plaintiff in this ation. 47 


If two nihils returned to a ſcire faczas on a charter of 


2 Roll : 


Judgment. 


N Oo N 

for the ſtatute ordains, that upon his appearing he ouglit 
to count _ the defendant, 45 Ed. 3: 16. 

| At the Common Law, upon every continuance, or day 
given over before judgment, the plaintiff was demandable, 
and upon his non appearance might have been nonſuits 
= ge 139. 6. HM if at Common Law he did not like 

e damages given by the jury, ke might be t, 
Fre ant Fedhca, a mags: 

But now by the 2 Hen. 4. cap. 7. it is enafted in the 
words following : © Whereas, upon verdict found before 
any Jultice in aſliſe of novel diſſerfin, merit d'anceſtar ; or any 
other action whatſoever, the parties before this time have 
been adjourned upon difficulty in Jaw, upon ihe matter ſo 
tound ; 4t 18 ordained and efjabliſhed, that ii the verdic& 
paſs againſt the plaintiff, that the ſame plaintiff ſhall not 


be nonſuited.” 


But notwithſtanding this ſtatute, it hath been held, that 


the plaintiff may be nontuited after a ſpecial verdict, or 


after a demurrer and argument thereupon. Co. Lit. 139. 
2 Jon. 1. 2 Rell. Abr. 131, 132. 3 Leen. 28. and tee 
2 Hawk. P. C. 184. 

If there be judgment to account, and auditors aſſianed, 
and thereupon a capias d computandum, the plaintiff catinot 
be nonſuited on the original, becauſe the original is deter= 
mined by the judgment to account. 2 Rall. Abr. 131. 
See Co. Lit. 139. b. 


Stat. 14 Geo. 2. cap. 17. ſet, 1. Where an iſſue is 


joined in an action at law in any court of 1ecord at 


I/:ſiminfter, the couit of great fefſion for the principality 
of //ales, the court of great ſeihion tor th- county palatine 
of Cheſter, the court of common pleas for the county pa« 
latine of Lanca/ter, or the court of piras tor the county 
palatine of Durham, and the plaintiff ſhall ueglcCt to bring 
ſuch iſſue on to be tried according to the courſe of the 
ſaid court; it ſhall be lawful for the judges of the ſaid 
courts reſpectively, upon motion in cpen court (due notice 
having been given thereof) to give the like judgment for 


the detendanc as in cafes of nonſuit ; unleſs the judge ſhall 


upon reaſonable terms allow farther time for the trial of 
ſuch iſſue; and if the plaintifF negieCt to try ſuch iſſue 
within the time allowed, then the judye ſhall give judg- 
ment as aforeſaid. | w: I OgE 

$28. 2, All judgments, given by virtue of th®aQ, 
ſhall be of the like eFeCt as judgment upon nonſuit. 

Se. 3. The defendant ihall upon ſuch judgment be 
awarded his coit:, in my aCtion where he would upon 
nonſuit be intitle to the ſame, | 

Se. 4. No indictment, informarion, or cauſe ſhall be 
tried at n/7 privs before any judge ot aſlite or nfr privs, or 
at the fittings in Lon49r or I/eftminfler, where the defen- 
dant refides above 40 miles trom the ſaid cities re/pective- 
ly, unleſs notice of trial in wtiting has been given 10 
days before. i | 

$2. 5. In caſe any party ſhall have given ſuch notice 
of trial, and ſhall not afterwards duly countermand the 
ſame in writing (ix days before ſuch intended trial,. every 
ſuch party thall be obliged to pay unto the party to whom 


{ſuch notice was given, the like coſts as if ſuch notice had 


not been countermanded. OR 


2. How far the nonſuit of one ſhall be the nonſuit of an- 
other ; and how far a nanſuit of part of the thing in demand 
ſhall be a nonſuit of the whole. | 

In real or mixt aCtions, the nonſuit of one demandant 
is not the nonſuit of both ; but he that makes default ſhall 
be ſummoned and ſevered ; but regularly in perſonal ac- 
tions, the nonſuit of one is the nonſuit of both. Cp, 
Lit. 139. 2 Injt. 563. 2 Roll. Alr. 132. Several caſes 
to this purpoſe, 

But in perſonal ations brought by executors, there 
(hall be ſummons and ſeverance, becauſe the belt ſhall be 
taken for the benefit of the dead ; and fo it is in an aCtion 
of treſpaſs, as executors for goods taken out of their own. 
poſſeſſion, Like law in account, as executors by the _ 
receipt of their own hands. Co. Lit, 139. a. See Exe- 
cutozs. ; | | 

In an audita querela concerning the perſonalty, the non- 
ſuit of the one is not the nonſuit of the other ; becauſe 


it goeth by way of diſcharge, and freeing themſelves, and 
Fg sX there- 


LENT Ss, 
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therefore the default of the one ſhall not hurt the other. 


Co. Lit. 139. In an audita guerela, ſcire fauas, attaint, 
the nonſuit of one ſhall not prejudice the other. 6 
_ Co. 26. [7 | | 
In a quid juris clamat, the nonſuit of the ohe is the 
nonſuit of both ; becauſe the tenant cannot attorn accord- 
ing to the grant. Co. Lit. 139. as | 
An appeal againſt divers, whether they plead the ſame 
or ſeveral iſſues, it hath been adjudged, that a nonſuit 
againſt one, at the trial of any one of the iſſues, is a non- 
ſuit as to all, becauſe a nonſuit operates in nature as a re- 
leaſe of the whole. Cro. Eliz, 4bo, pl. 6. Dyer 120. 
2 Roll. Abr.' 133. 1 Sid. 378. | WW 
A latitat was ſued out againſt four deſendants in treſpaſs, 
the plaintiff was nonſuit for want of a declaration, and 
the defendant's attorney entered four nonſuits againſt him; 
and it was hel to be irregular, becauſe the treſpaſs is joint ; 
and though the plaintiff may count ſeverally againſt'the de- 
fendants, yet it remains joint *tll it is ſevered by the count. 
2 Salk, 455. There is a nonſuit before appearance at the 
return of the writ, or after appearance at ſome day of 
continuance. Co, Lit. 138.6. | 


It is laid down as a general rule, that a nonſuit for part 


1s a nonſuit for the whole ; but it hath been held, that if 
a defendant plead to one part, ang thereupon iſſue is join- 
ed, and demur to the other, the plaintiff may be nonſuit 
as to one part, and proceed for the other. 2 Leon. 177. 
Hob. 180. | | 

If in debt the defendant acknowledges the aCtion as to 
part, and joins iſſue as to the reſidue, and the plaintiff 
hath judgment for that which is ſo confeſſed ; but there 
is a ce//at executio, by reaſon of the damages to be aſſeſſed 
by the jury ; if the plaintiff be nonſuited in this iſſue, this 
ſhall be a nonſuit for the damages to be given, becauſe 
that he had judgment. 2 Roll. Abr. 134. © 

If in trover for divers goods the defendant pleads, that 
as to ſome of the goods they were fixed to his freehold, as 
to others that he had them of the gift of the plaintiff, 


and as tothe reſt, Not guilty ; and as to the firſt, the plain- 


tiff enters n0n vult ulterius proſequt ; this amounts only to 
a retraxit, and is no nonſuit, ſo as to bar the plaintiff 
from proceeding on the other parts of the plea, on the 

rule that a nonſuit for a part is a nonſuit for the whole, 
2 Leon. 177. Sir fohn Sands v. Paſcal Brecas. 


3. Of the effeft of a nonſuit; and of its being a tempc- 
rary bar, : 
A nonſuit, as hath been obſerved, is regularly no per- 
emptory bar ; but the plaintiff may, notwithſtanding, 


——_————___— 


commence any new aQion of the ſame or like nature ; 


but this general rule hath the following exceptions : 

I. It is peremptory in a guare impedit ; and in that 
| aftion a diſcontinuance is alſo peremptory ; and the reaſon 
is, for that the defendant had, by judgment of the court, 
a writ to the biſhop, and the incumbent, that cometh in 
by that writ, ſhall never be removed; which is a flat bar 
to that preſentation. Co. Lit. 139. a. | 


2. Nonſuit in an appeal of murder, rape, robbery, &c. | 


aſter appearance, is peremptory, and this in favorem vite; 
but the nonſuit of the plaintiff in an appeal is not ſuch an 
acquittal on which the defendant. ſhall recover damages 
againſt the abettors, by //7/im. 2, cap. 12. unleſs, after 
the nonſuit, he were arraigned at the King's ſuit upon the 
appeal, and acquitted. C9. Lit. 139. a. 


2. $o if the plaintif, in an appeal of mayhem, be non- 


ſuit after appearance, it is peremptory ; for the words 
therein are felonice mayhemavit, Co. Lit. 139. a, 

'4. A nonſuit after appearance is alſo peremptory in a 
nativa habendo, and the nonſuit of one plaintiff in that 


action nonſuits both in favorer libertatis z, for in a libertate|. 


probanda ſuch nonſuit is not peremptory, neither is the 
nonſuit of one plaintiff the nonſuit of both. Co. Lit, 
139. a. Cre. Eliz. 881. 

5. Such nonſuit is alſo peremptory in an attaint, but a 
diſcontinuance in an attaint 1s not ; becauſe there is a 
judgment given upon the nonſuit, but not upon the diſ- 
continuance. Co. Lit. 139+ a. 


For more learning on this ſubjeft, ſee 15 Vin. Abr. wt. 
Nonſuit ; and /ze Cofts, Damages, Proceſs, 
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FEES NON 
2 ſum infozmatus. See Tnformatns non fun 
on-tenure, Is an exception to a count, by faying. - 
that he holdeth not the land ſpecified in the count o t 
leaſt ſome part of it. 25 E. 3. fat. 4. cap. 16, ; Wit. 
Symool. part 2. tit. Fines, ſe. 138. makes nqadon 
non-tenure general, and non-tenure ſpecial, Special ng; 
tenure 18 an exception, alledging, that he was not tenane 
the day when the writ was purchaſed. Non-tenure gencral 
is when one denies himſelf ever to have been tenant to the 
land m queſtion; Cowell, edit. 1727. See 1 5 Vin. Abr 
tit, Non-tenure. | ; 
Non-term, ( Non termints ) is the time of vacation be. 
tween term and term ; it was wont to be called the time 
or days of the King's peace. Lamb. Archaionom. fol. 126 
And that theſe were in the time of Edward the Con- 
feflor, ſee there. This time, by the Romans, was called 
Juſlitium or ferie, .or dies nefaſli ; Ferie avpllari notum et 
tempus ilud, quod forenſibus negotiis & jure dicendq 1. 
bat ; earum autem alie ſolennes erant, alie repentine, ij. 
ſon de verb. Signif. lib. 6. Weſenbec. paratit, de Ferjje 
Bum. 6. :- ; 
Jook of land, (Nota terre) Univerſis 
Fe que fut uxor I. B, tradidi, &fc. H. A. unum meſſ. 
& unam nckam terre cum pertin. in villa de M. Dat. ajy4 
Sodynton, 5 E.3. In an old deed of Sir J/alter de P:1. 
werdyn, 12 acres and a half were granted for a noo}; of 
land ; but the quantity was not certain. li qua teny- 
erunt dimidiam virgatam terre, vel nocatam terre, we tg. 


gium de bondagii tenura. Dugd. War. p. 665. | 


J2ozfolk, Nozwich, and Huffolk, Who may buy in- 
ſtruments for fiſhing in Norfolk, 31 Ed. 3./). 3.c. 2, 
bajo makers in Nerwtch may have two apprentices, 
I2 » » Co T.. 
For rebuilding the houſes in Norwich, 26 F. 8. c.8. 
Biſhop of Norw:ch chargeable with the colleQtion of the 
King's tenth, 32 4. 8.c. 47. 
Only weavers in Norfolk may buy worſted yarn in Nir- 
wich or Norfolk. 33 H.S.c. 16. 1 Ed. 6.c.6. 
Regulations relating to the making of hats, dornecks 
and coverlets in Norwich and Norfolk. 5 & 6 Ea, b, 
" of 24. | n 
At what prices corn and grain may be exported from 
Norfolk and Suffelk; 1 El. c 11. ſeft. 11. - 
Veſſels anchored on the coaſt of Norfolk and Sf, 
where forfeited. 13 EJ. c, 11. ſed. 4. 

For repairing the ſea-banks and ſea-works in Norfuit, 
27 El, c. 24 | | 
Regulations of the ſtuff manufactures, and of ele. 

Ons, 9 Geo. 1. c. 9. 
W ho are exculed being ſherifls, 9 Geo. I. c. 9. /. 3 
For repairing the walls, bridges, &c. 12 Geo. 1. « 15: 
EieCtions, &c. regulated, 3 Geo. 2. c. 8. ; 
None buc inhabitants to be elected ſheriff of Norwid, 
3 Geo. 2.c. 8. Jef. 11. | | 
For building the ſhire-houſe in the county of Nai, 
20 Geo. 2. 21. | 
Nozzoy, As much as to ſay, Northroy, that 1s, the 
northern King: the third of the three Kings at ams3 
and his office lies on the north ſide of Trent, as Clareniius * 
on the ſouth : he is mentioned in the ſtatute 14 Car: 
cap. 3J- See Yerald. | | 
Northampton, Statutes made there, 2 Ed. 3. for build- 
ing the town, 27 Hen. 8.c. 1. 27 Car. 2. cls 
_ Nozthleech ſchool, in the county of Glouceſter, 
founded, and incorporated, 4 Fac. I. c. 7. 


Nozthumberland and nozthern counties, x 
outlawry to be awarded againſt felons dwelling 
and Hexhamphire, 2 H, 5. c. 5. 

Againſt thoſe of Riddeſdale, g H. 5. c. 7+ oh 

Gathering of head-pence by the ſheriff of Nort# 
berland, prohibited, 23 FH. 6. c. 6. 4; 

Proceſs of the warden court ſhall only be execute - 
Cumberland, WWe/lmorland, Northumberland and Newcofit 
31 H. 6.c. 3. | þ 

Tindale made part of Nerthumberlind, and the farm® 
to find ſurety to ſtand to the law, 11 H. 7. 9- 7 


patcat quid th 


how 


Proceſs of 
T indalt 


6. c. 25. /ett. 3. 


The county court ſhall be kept at Alnwick, 2 
The 


"4% 


| The ſheriff ſhall account as other ſheriffs do, 2.49 3 
E4. 6. ©. 34+ | 


' Inquiry in the decay of houſes and tillage in the 
7 Ea ebontidhy 2& 3P.& MA. co 1. . 

' Mexhamſhire united to Northumberland, 14 El. c. 13. 
| Commiſſion to inquire of the decay of houſes in the 


thern parts, 23 Xl. co 4 | 
ning corn, &c. made felony in the northern coun- 


ies, 43 El. c. 13- 
or" Tepreſing robberies in the northern counties, 43 


Fl. co 13. : ; | 
Proviſions for preventing theft and rapine upon the 
northern borders, 7 Jacs 1. c. Is 13 & 14 Care 2.0. 22. 
29 & 30. Car, 2. 0.2. 24 Geo. 2.6 57. 
Benefit of clergy taken from notorious ſpoil-takers in 
Nerthumberland, &c. or juſtices of afliſe, &c. may tranſ- 
ort them not to return, 18 Car. 2. c. 3s 
The acts for preventing theft and rapine on the northern 


borders ſhall be deemed public aCts, 6 Ges. 2. c. 37. | 


fef. 10. | 

Nozh Wales, See Dales. 
 No2wirch. See oziolk, = 

Noſe, Slitting or cutting it off, where felony, 22 & 
23 Car. 2.c.1, See Maimning- 


Notazy, (Netarius) mentioned in ſtat. 27 Edw. 3. | 


cap, 1. Is a ſcribe or ſcrivener that takes notes, or makes 
2 ſhort draught of contraQts, obligations or other inſtru- 
ments. Clauſ;, Edw. 2. m. 6. Schedula _— eidem 
memb. de notariis imper zalibus non admittendts. At this day 
we call him a nctary or publick notary, that atteſts deeds or 


writings, to make them authentic in another country, but | 


principally in buſineſs relating to merchants. Cowell, 
edit. 1727+ | | 
Pore Uo a fine, Nota finis, Is a brief of a fine made by 
the chirographer before it be ingroſled ; the form whereof 
ſee in 1/2/t. Symbol. part. 2. tit. Fines, feet. 117, 
Notes pzomiſſozy, See Bills of Exchange. 
- Not guilty. See J2op eff culpabllis, | 
- Notice, Is the making ſomething known, that a man 
was or might be ignorant of before, and it produces di- 
vers effets ; for by it the party that gives the ſame, ſhall 
have ſome benefit which otherwiſe he ſhould not have 
had : and by this means, the party to whom the notice is 
| given, is made ſubject to ſome aftion or charge, that 
otherwiſe he had not been liable to, and his eſtate in danger 
of prejudice. Cv. Lit. 30g. 


''The plaintitF and defendant are both bound at their | 


peril to take notice of the general rules of praCtice of 
this court ; but if there be a ſpecial particular rule of 
court made for the plaintiff, or for the defendant, he for 
whom the rule is made ought to give notice of this rule 
unto the other ; or elſe he is not bound generally to 
take notice of it, nor ſhall be in contempt of the court, al- 
though he do not obey it. 2 L. P. R. 204. cites Paſch. 
24 Car, B, R. © 

If a declaration be engroſſed and put into the office, al- 
though it be not filed, yet is the defendant's attorney 
bound to take notice of it. Mich. 22. Car. B, R. For 
it is the duty of the plaintiff's attorney to put the declara- 


tion into the office, and the officer in the office is to file 


\ It; and though it be not filed, yet may the defendant's 
attorney take a copy of it. 2 L. P. R. 235. | 

The plaintiff or defendant are both bound to take no- 
tice of {uch rules of the court as do concern the proceed- 
ings of their cauſe, at their own perils. 2 L. P. KR. 236. 
Cites Hill, 22 Car. B. R. | | 

When counſel are to argue a matter in law in courts, 
the judges ought to have notice thereof given unto them 
before the day, except it be where the court have ap- 
pointed' a ſet day for it: or if there be not ſuch notice 
given, then the cauſe is to be put in the paper of cauſes, 
that it may come on in courſe to be ſpoken unto. Paſch. 
23 Car. B, R. And by putting it in the paper the judges 
bave notice ; for they have a paper of the cauſes to be ſpo- 
ken toin matter of law, the day before they be ſpoken to, 
by the officer of the court. 2 L. P. R. 236. 

When either the plaintiff or defendant doth intend 
to move the court in any matter which may prove dif- 
putable, the party that then intends to move ought to give 


i__ 
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notice to the other party, that he doth intend th 
oak in it, and to expreſs for what he vr ovrneg tag 
when. Mich. 1650. B.. 8. that he, againſt whom the 
motion 1s to be made, may not be ſurprized, but may. 
haye time to: provide, and may attend the court to defend 
himſelf, and anſwer the motion, which the court will 
give him time to do; fo that if ſuch notice be not given 
him, the motion will be to no purpoſe as to the deciding 
of the difference in queſtion. 2'L. P, R. 238, 

One is not bound to give notice'to another of a rule of 
court made againſt him, except; part of the rule be, that 
[notice ſhall be given unto him of the rule, T7in, IOg1, 
B. S, For it is intended, that his attorney, or ſolicitor, 
was 1n court, when it was made, and that he did take no- 
tice of it from them; er elſe, that there needs no notice 
in the: caſe, becauſe the party ought to have done that 
[which he was ordered to do, with the rule made in the 
caſe, 2 L. P. R. 239, 240. f | 
A writ of error was. ſued out and allowed about the 
very ſame time that the execution was ſerved, but be- 


| fore : the court was of opinion, that being ſued out and 


allowed before the execution was ſerved, it muſt be ſet 
aſide, though the defendant had no notice of it. 8' Mod, 
373+ Trin, 11, Geo. Morfoot v. Chivers, 
A. motion was made to enlarge a rule, but the party 
not coming on the day on which the rule was made to 
ſhew cauſe, and having given no notice of the motion, the 
court refuſed to enlarge the rule *till notice given ; for that 
in ſuch caſe notice ought always to be given. Rep. of 
Pragiice in C. B, 67, Mich. 4. Ges. 24 Dale v. Careleſs. 

On a motion in arreſt of judgment the Jaſt day of the 
term, the court ſaid, that no motion in arreſt of Judg- 
ment ſhould hereafter be made on the laſt day of the 
term without notice. Rep. of Pra#. inC. B. 106, 107, 
Trin.'7 & 8 Geo. 2. camp, qui tam, &c. v. Gale. 

Fir learning more on this ſubjeft, ſee 16 Vin. Abr. tit, 


Notice. 


_ -» Nottingham, For rebuilding the town, 27 Hen. 8. c. r. 
Novale, Seems to be land newly ploughed, that with-= 
out memory of man hath. not been tilled ; and ſometimes 
it ſignifies fallow land, that is, land which hath been _ 
ploughed for two years, and lieth fallow afterwards for 
one year, or that which lies fallow every other year; 
and 18 called novale, becauſe the earth nova cultura pro- 
ſeinditur ; or it lies fallow cauſa novandorum fruttuum. 
Cowell, edit, 1729. I MOIM EP. 
Nova oblata. See Oblata, 
Novel aſſignment, (Nova aſſignatio, ) Is an aſſignment of 
time, place, or ſuch like, otherwiſe than as it was before in 
the writ af/igned. Bro. 'Treſpaſs, 122. 77 

Novel Aſſignment is in the nature of a replication, and 
it is uſed for the better ſetting down, and aſcertaining of 
the time and place, &c, which was not before afligned, 
but generally in the declaration. Reg. Plac. 109. c. 3. 
As when the plaintiff declares of treſpaſs clauſum fregit, 
cutting down graſs, &c. in ſuch a pariſh and county, 
the defendent pleads and ſays, that the place where, &c. 
are 10 acres of, &*. and are in/ his own freehold, per 
qued he entered, &c. as into his own freehold, &c. g. 
Plac. 109. cap. J- Then the plaintiff ſays, the cloſe 
and place where, &«. are 20 acres of, Wc. lying in the 
pariſh of, &c. and called 2nd known by the name of, 
6. other than the ſaid acres mentioned in the defen- 
dant's plea, and for that the defendant hath not anſwered 
to the treſpaſs in the 20 acres newly aſligned, the plain- 
tiff pet* judic” & dampna ſua occaſtone tranſgr. ibid. To 
this new aſſignment the defendant muſt plead, if he hath 
any thing in bar thereof. 4/b:d. cites Br. tit. Treſpaſs. See 
16 Vin. Abr. tit. Novel Aſſignment. 

Novel diſſeiſin, Such aſſiſe, and aſliſe of Afortdance/ter, 
where and before whom to be taken, M.C.qg H. 3. c. 


12. St. Weſt. 2. 13 Ed. 1. /t. 1, c. 10, 30. 
May be adjourned for difficulty, 47. C. g A. 3. c 12, 
2 H. 4. c 7: " 


Re-diſleilin, how to be enquired of and puniſhed, 20 
H. 3. c. 3% 13d. 1. fl. 1. c. 26. ATE n: 

In what caſes an aſliſe of novel difſe;/in lies, St. [Yeftm. 
1. 2 Ed. 1. c. 24, St. Weſim. 2, 13 Ed. 1. c 18, 


25, 460, 
92 4 a 
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And at what times, 3 Eg. 1. c. 51. 13 Ed. 1. ft. 1. 


Ae} 


G& IO, JO. | | | 

Tenants may plead by bailiff, 13 Ed. 1. ff. 1. c. 25- 
34 Ed. 1. fl. 1. 12 Ed. 2, fl, n. c1. HR 3+ 

The danger of taking a falſe exception, 13 Ed. 1. ft. 
I. . 25. 34 Ed. 1. ft. 1. De conjunttim ferffat'.. 

The record, how to be certified, and re-examined, 
13 Ed. 1. ff. t. c 25. | | 

V hat the judgment on a diſſeifin with robbery or force, 
3&4 1:53 44 & 685+: 

W hat to be done on a plea of jointenancy, 34 Ed. 1. ff. 
1. De conjundlim feoffar, \ 

An aſlize of novel difſeiſin given againſt the pernor 
of the profits, 1 R. 2. c. 9. 4 H. 4. c. 7. 11H. 6. 
Co Zo | 

mw be taken againſt the patentee of the crown, 1 Hen. 
4c. 8: | 

Copies of the panel to be delivered to the parties fix 
days before the ſeſſions, 6 H. 6. c. 2, 

vee Aſſiſe of Movel Diſſeiſin, and Diſſciſin. - 

Novellae. Thoſe conſtitutions which were made by 
emperors after the publication of the Theodoſian Code, 
were called Novellz, Accurſius calls the Julian edition by 
that name ; and that barbarous tranſlation which was made 
in the time of Bugatius, he calls the quthenticks, which are 
books of the Civil law. Cowell, edit 1727. 

JNoyles. Noper/ſon ſhall put any noyles, flicks, thrums, 
hair, or other deceivable thing into any bruad woollen cloth, 
&c. 22. Jace 18. | 
— Muces colligere, To gather ſmall nuts, or hazle nuts. 
This was one of the works or ſervices impoſed upon 
inferior tenants. Parech. Antig. þ. 495. | 

Nude contract, (Nudum pafium) Is a bare promiſe 
of any thing without any conſideration ; and therefore we 
ſay, Ex nudo paCto non oritur at/io, Cowell, edit. 1727. 
See Conſideration, | 

Flude matter. See Matter. 

Nul tiel record, Is the plea of a plaintiff, that there 
is no ſuch record, on the defendant's alledging matter of 
record in bar of the plaintiff's a&ion. See failure of 
recor®, 

Numcrum., Crivitas Cant, reddidit 241, ad numerum, 
Domeſday ; that is, by number or tale, as it is called. 
And Libre penjate vel ad pondus, was by weight. Pecu- 
nia in numero, ad numerum, numerata was the ancient 
and uſual reſcrvation, and ſuppoſed to be intended in all 
grants, unleſs the contrary was expreſſed. Vide Hale of 
Sheriff's Accounts, pag. 25 

J2ummata terree, Is the ſame with Denarutus terre, 
and thought to contain an acres Scatrs me (ſc. Will, 
Longeſpee) dedifje & conceſſiſſe ecclefige S. Mariz de Wal- 
fngham & canonicis thidem Deo ſervientibus in perpetuam 
Eleemeſynam 40 nummatas terre in Walfingham, gue 
fuit Archetel & Brinig fratris ejus de focca Vibotune, libere, 
guiete & hanarifice abſque omni ſervitio & omni 6onſuctudine. 
vgpelman. | | 
_ F2unmnata, Signihfies the price of any thing by money, 
as denariata doth the price of any thing by computation 
of pence, and /ibrata by computation of pounds. Ceuwell, 
edit. 1727. | ? 

Jlummus. a penny. 14. 1b. Mat. W/t. an. 1095. 

J2un, ( Nonna, ) Signifies a holy or conſecrated virgin, 
or a woman that hath by vow bound herſelf to a ſingle 
and chaſte life in ſome place and company of other wo- 
| men, ſeparated from the world, and devoted to an eſpecial 
ſervice of God by prayer, faſting, and ſuch like holy ex- 
erciſes. St. Hierom tells us this is an Agyptian word, 
as Hoſpinian recordeth of him in the book De Origine & 
Progre{ſu Monachatus, fo!. 2. 

Funcupative wil!. See Mil. | 

Juper obiit, Is a writ, that lies for a coheir, being de- 
forced by her coparcener of lands or tenements, of which 
the grandfather, father, uncle, or brother to them both, 
or any other their common anceſtor, died ſeiſed of an 
eſtate in fee-ſimple. See the form of the writ Reg. Orig. 
fol. 226, &c. and Fitzh. Nat. Brev. fol. 197. But if the 
anceſtor died ſeifed in fee-tail, then the coheir deforced 
ſhall have a formedon. {6id. But where the anceſtor was 


: 


* 
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reverſion ; in ſuch caſe a writ of r« 
the party. | 
| Nuſance, (Nocumentum, Fr. nuire, nocer e, ) Signifi 
not only a thing done, whereby another man is anno <d 
in his free lands or tenements, but the uffife or writ ] Pn 
for the ſame. F. N. B. fol. 383. And this writ Pn, 
mento, or of nujance, is either fimply de nocumento, or de 
Pparvs nocumento, and then it is viccanticl, Old Nat, Brey 
fol. 108, 10g. F. N. B. fol. 183, 184. Britton calls ji 
noſance, whom read, cap. bi, 62, Manwned in his Fore 
Laws. cap. 17. makes three ſorts of »u{ance in the ef 
The firſt is, necumentum commune; The ſecond, ROCumena 
tum ſpeciale, 1 he third, necumentum geiizrale. See Re 
Orig. fel. 197 © 199, Cs. Rep. I/liami's caſe, Inflecs 
of this now generally are brought ations of treſpaſs, ang 
upon the caſe. Cowell, edit, 1727. 

A common nuſance is an offence againſt the publick 
either by doing a thing which tends to the annoyance of 
all the King's ſubjects, or by negleQting to do a thing 
which the common good requires. 2 Roll Abr, "Þ 
i Hawk. P. C. 197. | | hs 


I. TYhat fha'l be deemed a nuſance.” 


2. Of the inditment fer a rnufance haw a nuſance ii to be 
removed or abat:d ; and how th2 offence is puniſhable, 


1. What fhall be deemed a naſaree. | 

It is clearly agreed, that keeping a bawdy-houfe is a 
common nulance, as it endangers the publick peace, þ 
drawirg together diſlolute and debauched pertons ; and 
alſo has an apparent. tendency to corrupt the mernners of 
both ſexes, by ſuch an open piofcthon of lewdueſs, 2 lift, 
205, Kitchen 11, 1 Hawk, P. C. 196. 

Alſo it bath been adjudged, that this is ſuch an offence, 
of which a feme covert may be gui'ty as well as if the 
were ſole ; and that ſhe, togeiher with ber huſband, may 
be indicted and ccndemned to the pilory for keeping a 
bawdy-houſe; for the keeping the houſe does not neceſſa- 
rily import property, but may ſignify that ſhare of govern- 
ment which the wife has in a family as well as the buſ- 
band ; and in this ſhe is preſumed to have a conſiderable 
part, as thoſe mattcrs are uſually managed by the intrigues 
of her ſex. Salt. 384. The Dneen v. Williams. 

It is clearly agreed, that all common gaming: houſes are 
nuſances in tte eye of the law, being detrimental to the 
publick, as they promote cheating and other corrupt 
praCtices, and incite, to idleneſs and avaricious ways of 
gaining property, great numbers, whoſe time might other- 
wiſe be employed for the general good of the community z 
alſo it hath been adjudged, that this is ſuch an offence, 
for which a feme covert may be indicled ; for as in the 
preceding caſe, the wite may be concerned in acts of 
bawdry ; ſo here ſhe may be aCtive in promoting gamingy 
and furniſhing tne gueſts with all gonveniencies for that 
purpoſe. 1 Hawk. P.C. 198, Trin. 2 Geo. i. The King 
ve Dixcn. | 

It ſeems to be the better opinion, that all common 
{tages for rope-dancers, &c. are nuſances, not only becauſs 
they are great temptations to idlene(s, but alſo becauſe 
they are apt to draw together numbers of cilorderly per-. 
ſons, which cannot but be very inconvenient to the neigh= 
bourhood. 1 M44, 76. 2 Keb. 846. 3 Keb. 404 
1 Vent. 169, 5 Mod. 142. 1 Hawk. P. C. 198. | 

But it ſeems the better opinion, that pl:iyhoutes having 
been originally inſtituted with a laudable deſign of re- 
commending virtue to the imitation of the people, and 
expoling vice and folly, are not nuſances in their own 
nature, but my only become ſich by accident ; as where 
they draw together ſuch numbers of coaches or peopley 
&c. as prove generally inconvenient to the places ad- 
jacent; or when they pervert their original inſtitutions 
by recommending vicious and loofe characters under beau- 
tyful colours to the imjtation of the people, and make 2 
jeſt of things commendable, ſerious and uſeful, Rujh- 
worch's Cul. part 2. wel. 1. fel. 220, 247. 1 Roll, Rep. 
ro09. 5 Md. 142. Skin. 625 

And now, for the better regulating of players and 
playhouſes, by 10 Gee. 2. it is enacted, © 'Fhat every 
perſon who thall for bire, gain, or reward act, repreſent 


ticnabili parte Veg for 


\ once ſciſed, and died not poſſeſſed of the poſſeon, but in 


jor perform, or caule to be acted, repre 'ented or pertormed 
b | 


any 


| | | | opera, play, farce, or | or ſucceſſors, ſhall in their royal perſons reſide and dufe 
any interlude, tragedy, wo ro NY h pets ing ſuch reſidence only. | ok wang ' 
other Enrfe fuck! perſon ſhall not have wiydiegalfer-([1- <And fo: 6. it is Farther enadted, That all-thayes 
therein, in caſe _ P here the fame ſhall be ated, re- | cuniary penalties inflicted by this a&, for offences coms 
tlement in the place ” ithout authority by / virtue of | mitted within that part of Great Britain called England, 
preſented or P _—_ ' Majeſt dh hates ſucceſſors, or | /Yales, and Town of Berwick upon Tweed, ſhall be re- 
Jetters patent from oh "] _ the Lord Chamberlain'| covered by bill, plaint, or information in any of his Majeſty's 
redecefſors, edge mn 1d, for the time being, {hall be | courts of record at Y/efminfter; in which no effoin, pro« 
of his Majeſty's bouſho 2 yaackond eric dd irene Tibion:or wager of law ſhall be allowed: and for of- 
deemed to be a rogue ge Se 4s. hall be liable and ſub-,| fences committed in that part of Great Britain called 
and meaning of __ q uniſhments, and by ſuch: Scotland, by aCtion or ſummary complaint before the court 
iect to all ſuch penalties and p inflicted on, or appointed-| of ſeſſions or juſticiary there; or for offences committed 
methods of GEE © mod poo of ro ues and vaga- [in any part of Great Britain, in a ſummary way before 
by the ſaid act, an F gs ada es. ing and miſ- | two juſtices of the peace for any county, ſtewartry, rid 
bonds, who ſhall be ey dap More hy meaning of ing, "diviſion, or liberty, where any ſuch offence {hall be 
ways | -7 Lt OR TY" , : conmitted, by oath or oaths of one or more- tra 
10 TO. bod £4 ; - | witneſs or witneſſes, or by the confeſſion of the offender z 
_— arp mee tel broaden 5+ the ſame to be levied by diſtreſs and ſale-of the cffender's 
ſon, having Or ucts 6, Ne ju ppb eoget foreſaid af; goods and chattels rendering the overplus to ſuch offen- 
ſhall, without ſuch RY = _ Fla : ena hs der, if any there 'be, above the penalty and charges of 
repreſent or perform, = wag we we Micriude wok diftreſs ;- and for want of ſufficient diſtreſs, the offender '_ 
performed for hire, e's wo oe. entertainment | ſhall be committed to any houſe of correCtion in any ſuch _ 
i gedy, comedy, opera, play, targe, © herein, every ſuch | county, ſtewartry, riding, or liberty, for any time not 
| of the ſtage, or any part or pow Fooue ds # Bs of | exceeding fix months, there to be kept to hard labour, 
rſon ſhall, for every ——_ —— rg ol. ſho11 be [or to the common gaol of any ſuch county, ſtewartry, 
hity paar won he h T, ler th * | for the riding, or liberty for any time not exceeding ſix months, 
paid, Tevrne, Or FRCOYPReR, MON CU CUITY 08 Itie :Rifted there to remain without bail or mainprize ; and if any per- 
tame offence, -{uffer Fes EO POT ERr | ſonor perſons ſhall think him, her, or themſcives aggrieved 
ang pe farther enated, © That no perſon by the order or orders of ſuch juſtices of the peace, it ſhall 
And feet. 3. it aihaong Drs apps. ſ | F ak or |and may be lawful for ſuch perſon or perſons to appeal 
Hb go yok 55 pda _ refrcfonnl, or new | thencefrom to the next general quarter (cſhons, » _- held 
caule tO De AcTtCd, |} , |  { r riding, or liberty, whoſe or. 
toe, vgs comin, apo; Hip Sh ret nn, Met ul} Onſ whe 
anc WIN ANG WO CO et > Mei. valties againſt this at ſhall belong one moiety thereof to 
| ws pp King, [oats fox Fengrhe ny fonrtdlin the inforper, or perſon ſuing or proſecuting for the -v 
ain ON tHe Nl : Br y ; , - 
lays at leaſt bef We the aCtipg, repreſenting, or performing _ 04/98 op wage ina 9k, og cf the pariſh where ſuch 0 
thereof, together with an account of the ay cemegall wh his ſoc? it” is farther enaQted, © That if any in- 
other place where the ſame fhall be, and the we Ophenin terlude; tra Up comedy, opera, play, farce, or other 
CTY RU OS 'of the elitortatninent ot the ſtage or any act, ſcene, or part 
formed, igned by. ths aries Gp: Renny HOI EE Ln thereof, ſhall be aCted repreſented or performed, in any 
maſters or managers of ſuch playhouſe'or place; tens houſe or place where wine, ale, beer or other liquors 
pany of actors therein. © That it ſhall and | ſhall be ſold or retailed, the ſame ſhall be deemed to 
And je. 4. it is farther enatted, area for | be aCted, repreſented, and performed for gain, hire and 
may be lawful ING for the faid L,ord \goe-orenjranr as IR » rep 3 | T | 
the time being, from time to time, and when Fra. ion, ſor any offence with- 
often as he ſhll think fit, to prohibit the aCting, per- - d MON once povteention, (ac: ed sndax montlis 
forming or repreſenting any interlude, tragedy, comedy, ” t de agar pear ny” 
opera, os es or other Cn — _ 4 p 3 foomatly beld, hens the ereing a dove-hovuſe on 
MY OY Oh OG. 0 0s ny LY 's own frank-tenement was anuiſance ; becauſe the 
epilogue; and in caſe any perſon or perſons ſhall, for |a man's 0 d doves were to be-accounted tame animals, 
hire, gain, or reward, aCt, perform, or repreſent, or cauſe p*gc0ng anc” dauye : wrnks and that there 
OG, poems, ” TROY anc _— manger digg A ale ap ys were anſwerable for 
tagedy, comedy, opera, play, farce, or othe opp done by them ;' and becauſe they were not 
ment of the ſtage, or any at, ſcene or part thereof, or the damages done b . id multiplicity of 
Soy EW prologue or epilogue, before a copy Eee w_ ur N wag ho. beware in the 00 ;" but 
be ſent as aforeſaid, with ſuch account as aforeſaid ; nf brat Re dapos - revailed ; becauſe it was allowed 
thall, for hice, gain, or reward, a&t, perform, or repreſent, the contrary opinion p We 3 py i ts. bis 
| | | d ſented, any in-|the lord of the manor might erect, or pe Fo 
ky rey "I gs rg: Ar Nady ea her licence any perſen to erect a dove-houſe ; which he could 
teriuce, tragedy, comedy, opera, play, - Won *c 5 uiſance, every nuiſance being malun 
entertatnment of the ſtage, or any aC&t, ſcene, or part | not do, it it wo ,,n es ola i eng char, Apna 
thereof, or any prologue or epilogue, coitrary to ſuch | 7 /e 3 beſides, pecog erat: wats emedy' anvi 
prohibition as ela ; every perſon ſo offending ſhall, xvke PR. be Pleanre, oe Pee Fey "5 A Food | 
tor every ſuch offence, forfeit the ſum of 501. and every | perion bad tor he. \ 4 +56ke:themito himſelf; 
grart, licence, and authority (in caſe there be any ſuch) jon his ground, was to kill - an wy age ep ends 
by or under which the ſaid maſter or maſters, or manager | which was the Sz gol T Dis q any as ad as Mobs 
or managers, ſet up, formed or continued ſuch playhouſe, | Law ; inaſmuch as the birds ar => 
kd Ps . \ But it is ſaid, that a dove-cote newly erecte 
or fuch company of aAors, ſhall ceaſe, determine, and | property. without the lord's licence, is a good ground 
"rang vinely void 2 ER POLE wn Ds ak ion on the caſe, at the ſuit of the lord 2 Rvo/l." 
oever, 8 | ey ; » Godb. 259, Cro. 
Provided, ſe. 5. * That no perſon or perſons ſhall | 4br. 138. Pep. 147. Cr0. Far. 382. Go Bs. -07 
je ontborien, by virtue of any env "x You ns reg 5" 6h 0 Mer 258 p05 SvFp 
Lyeſty, his heirs, ſucceſſors, or predeceſſors, 'or by the | 34. © Ib x Yr io itch, or- 
lieznce of the Lord Chamberlain of his Majeſty's houſhold | It is ed agr rej ep mts way —- KS. 
for the time pegs. 20 act; repreſent; us pariores for flee, mgke 2 he " ;Sob of timber 2 it; 'or generally to do 
gan, or reward, any interlude, tragedy, comedy, opera, | gate, by De ach will render it leſs commodious, But 
Play, farce, or other entertainment of the tage, or ny 187.05 tes: a gate, which has continued time out of 
pine or parts therein, in any part of Great Britain ; ex- |it EE anifocs ; but that th hin may be juſtified 
10m the city of Pefmirfter, and; within the liberties | mind, fo ip being at Grlt intended to have been ſet. 
thereof, and in ſuch places where his Majeſty,. his heirs | by pre OPT y S up 
| Vor, II. NP ICS... - 
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9p by conſent, on a compolitioa with the owner of 
the land, on the laying out the road; in which cafe, the 


people had never any right to a freer paſſage than what. 


they ſtill enjoy. 1 Fones 221, Cro. Car, 184. 1 But. 
203. 2 Roll. Abr. 137. Ns 

And as navigable rivers are deemed highways, it 1s a 
Nuiſance to divert part of the river, whereby the current 
of it is weakened, and made unable to carry veſſels of 
the ſame burthen as it could before ; alſo the laying of 
timber in a common river, though the ſoil belong to 
the party,yis equally a nuiſance, as if the foil was not his, 
if thereby the paſſage of boats, &c. is obſtructed z and 
irom hence ailſo it ſeems to follow, that private ſtairs, 
from thoſe houſes that ſtand by the Thames into it, are 
common nuſances; but it ſeems, that where there - are 
cuts made in the banks, that are not annoyances to the 
river, the timber lying there is no nuilance. Noy 103. 
3 Kev. 640, 759. | Wo 

It hath been holden to be a common nuiſance, to divide 
a houſe in a town for poor people to inhabit in ; by reaſon 
whereof it will be more dangerous in time of infeCtion 
of the plague. 2 Roll. Abr. 139. pt. 3» ' 

Bringivg a great ſhip of 300 tons into Buliingſgate dock, 
though a common dock, yet being'only ſo for ſmall ſhips 
coming with proviſion to the markets of Londsn, is a nui- 
ſance, in the ſame manner, as a man uſing with his cart 
a common pack and horſe way, ſo as to plow it up, and 
thereby 1cnder it leſs convenient to riders, is a nuſance in- 
dictable. 6 lod. 145, The Pueenv. Leich, 

' It ſeems the better opinion, that a brewhouſe, glaſs- 
houſe, chandler's ſhop, or (tie for ſwine, fet up in ſuch in- 


conveiiicnt parts of a town, that they cannot but greatly. 


incommode the neighbourhood, are common nuiſances. 
2 Roll. Abr. 159. Cre. Car. 510, 4utt. 136. Palm. 
536. 1 Vent. 26-' 1 Keb. 500. 3 Med. 138, Salk. 
458, 450. : | 

2. Of the indiament for a nuiſance ; how a nuiſance is to 


be remnved wr abated ; and how the offence 15 puniſhable. 
Every nuiſance, puniſhable by a public proſecution, 


muſt be charged to be ad commune nocumentum, Or to the 


general annoyance of all the King's ſubjeQts ; for if they 
are only injuries to particular perſons, they are left to be 
redreſicd by the private aCtions of the parties aggrieved by 
them. 2 Roll. Abr. 83. 1 Hawk. P.C. 197. 


And therefore, an indictment for ſurcharging ſuch 


a common or incloſing ſuch a piece of ground, or diſturb- 
ing ſuch a water-courſe, or doing any other aCt, not ap- 
Parently of a public nature, to the nuiſance of the inha- 


bitants of ſuch a town, or of F. $S, and his tenants, 


is not good. 1 Hawk, P. C. 199, and ſeveral authorities 
there cited. SOL | 

So an indiftment in a court leet for keeping a glaſs- 
houſe ad maximum nocumentum was quaſhed ; becauſe it 
was not a nuiſance, unleſs it had been ad commune nocu- 

mentume 1 Vent. 26. 2 Keb. 500. | 

So an indiftment for ſtopping a water-courſe was 
quaſhed, being only ad nocumentum omnium prope inha- 
bitantium, without ſaying & tranſeuntium. 1 Mod, 107. 
3 Keb, 284. x | | | 

But it hath been held, that an indiftment for not re- 
Pairing a bridge, per quod liget Domini Regis tranfire non 
paſſunt, &c. ad nooumentum eorundum, 1s ſufficient; for by 
the King's liege people ſhall be. underſtood all his liege 
people. 9g Co. 113, 1 Lent. 208. 3 Neb. 28. 

Alſo an indiftment for doing a thing which plainly 
appears immediately to tend to the prejudice of religion, 
or of the King; as for breaking the walls of a church, 
or imbezzling the King's treaſure, &c, is good, without 
expreſs]y laying it as a common grievance. 2 Kell. Abr. 
83, 84. 1 Hawk. P.C. 198. 

So an indictment of a common ſcold, by the words 
communis rixatrix, hath been held good, though it con- 
cluded ad commune nocumentum diverſorum, inſtead of 
emnium ; becauſe, ſays Hawkins, from the nature of the 
thing, it cannot but be a common nuiſance ; arid for the 
ſame reaſon, ſays he, an indictment with ſuch a conclu- 
fon, for a nuſance to a river, plainly appearing to be a 
public and navigable river, or to a way, p/ainly appear- 


ing to be a bighwey, is ſufficient ; and perhaps, 


I y 8 . 
ance actually erefted, as a houle hanging over hs 


King's Bench may, by a mandatory writ, prohibit a nvi- 


claration, ſetting forth the nature of the offence, and 


the court in diſcretion ſhall ſeem. proper, 


| the nuiſance at his own colts; and fer H{archins, it is but 
reaſonable, that thole who are convicted of any other 


N E G6 


. . . . fa S : 
the authorities which ſeem to ccntradiq this Kotng 


might go upon this reaſon, that in the bedy of the ;n. 
ditment it did not appear, with ſufhicient certamy 
whether the way wherein the nuiſance was alleoeg, 1? 


, We: 
a highway, or only a private way ; and therefo; it bal 


be intended ſrom the concluſion of the indidament, thay 


it was a private way. 1 Haut. P, C, 
Eliz, 148. 2 Keb. 4b. 2 Rel. Abr: 83. 
As to the manner of removing, or abating a nuiſans 
It is laid down by Hawkins, that any one may pull an? 
or otherwiſe de{troy a common nuiſance ; as a new Ss : 
or even a new houſe erected in a highway, ©, For i 
one whoſe eitate is or may be prejudiced by a private di 


I 9% ViZ, 'N 0, 


ground, or ſtopping his lights, &c, may jnltify the 6». 
tering into another's ground,- and pulling down and de. 
ſtroying ſuch a nuifance, whether it were ereQed hefrs 
or lince he came to the eſtate; ſurely it cannot bit (vitgh 
a fartiorr, that any one may lawſully deſtioy a common 
nuifance ; and as the law is ncw helen it feerns, that it 
a plea, juſtifying the removal of 2 nuiſance, the party nee 
not ſhew that he did as little damage as need be, x 
Hawk P, C. 159. for which are cited 2 Rel. {br j1, 
145. Cro, Car. 184, 1 Jon. 221. Yelos 142, «5 (, 
IOI. 9 Co. 54. Salk. 458, 459. 

If a river be ſtopped to the nuiſance af the counre 
and none appear bound by preicription to clear it, 116, 
who have pifcary, and the neighbouring towns, wha 
have a common paſſage and calement therein, may bz 
compelled to do it. 3 4. 10. 2 Rel. Abr. 115, | 
Hawk, P. C. 200. ſaid to bave been adjudged, 

It ſeems to be the better opinion, that the court of 


ſance, and order that the ſame ſhall be abated; ang 
that if the party diſobeys the w:it, be ſubjects himſelf to 
an attachment z but upon ſuch attachmeut, for Piuceets 
ing after the writ of prohibition, there ought to be. a de- 


that the ſame 1s a nuſance, and that, notwitkilaniins the 
writ of prohibition, the defendant proceeded or commit- 
ted it : to which, if the defendant can in pieaing (et 
forth a ſuiſicient juſtification, his proceeding fo/ probiti- 
tionem regiam will be good in law, and bimleit diſcharged 
of all. contempt and colts agaiuſt the comptainant. 3 Bac. 
Abr. 688. Ef fl 

All common nuiſances to the public are regvlarly pr- 
niſhable by fine and impriſonment, at the diſcretion of 
the judges; but, in ſome cafes, corporal puniſhmens 
may be inflicted; as in the caſe of a common coli, 
who 1s ſaid to be properly puniſhable by being put in. 
the ducking-ſtool ; allo the offence of keeping a bawdy- 
houſe is puniſhable, not only with fGne and imprifon- 
ment, but alſo with ſuch infamous punithment, as t9 
2 Rl. Air, 
84. 1 Hawk, P. C. 200« : 6 JZod. 11, 178, 213. 
Salk, 382. £7 

Alto a perſon convicted of nuiſance done to the King's 
highway, may be commanded by the judgment to remove 


»] 


common nuilance, ſhould alſo have the like judgment, 
2 Rol. Abr. 84. 1 Hawk. P. P. 200.,- 
But it is clearly agrecd, that common nuifances agawlt 
the public are only puniſhable by a public proſecution; 
and that no action on the caſe will lie at the ſuit of tae 
party injured ; as this would create a multip'icity of 
actions, one man being as well intitled to biing aa action 
as another; and therefore, in thoſe caſes, the remedy 
muſt be by inditment at the ſuit of the King. C1, Lite 
560, a. I Rol. Abr, 88, 11C, 2 Role. Atre 140, 141» 
4 Co. 18. 9g Ceo 113. 2. Brownl. 147: 
Vaugh. 341. Cro. Eliz. 604. 3 Mad. 204. Carin 19 
1 Salk, 150. 
ut if by ſuch anviſance the party ſufer a perticular 04» 
mage, as if by ſtopping up a highway with log gs, &*. 81 
horte throws him, by which he is wounded 07 nuts 6 
aCtion lies. Co. Lit. 56. Cro. Jace 440, 1 Act. 047: 
1 Jon, 157. 1 Salk, 15. Fr 
. 4:9 


ns 
Alſo an aftion lies for continuing a nuiſance ; as where, 

for erecting a nuilance 2 die Febr*, defendant pleaded a 
* vrior action, brought for ereCting a nuiſance 20 die Marti, 
and a recovery thereupon, and averred theſe to be the ſame 
quiſance and erection ; and on demurrer the plaintiff had 
;udgment 3 for though he cannot have a new aCtion for 


the ame ereCtion, yet he may for the continuing the ſame 
nuiſance. I Salk. 10s 


-N:;:V:.:T 

For more learning on this ſubjef, fee 16 Vin. Abr. tt 
Nuiſance, | Ee | ; 
Nuatmegs, (Nuces muſcate) Is a ſpice well known to 


all, mentioned among ſpices that are to be garbled. 1 Fac, 
I, Cc. Ig. 


Nutrrimentum, Breed of cattle —— 9uilibet © cu/luma- 


rius Domine non debet vendere equum maſculum neque bivem 
de proprio nutrimento ſuo9.——Paroch, Antiq. p. 401. 


''y; The ſeven antiphones or alternate hymn of ſeven 
' verſes, &c. ſung by the choir in time of Advent, 
was called O, from beginning with ſuch exclamation. In 
the old ftatutes and orders for the church of St. Paul 
in L5ndm, in time of Ralph de Diceto, Dean, there is one 
chapter De Faciends O — Debet etiam novus rejidenti- 
arius contra natale O ſuyn intonare, & in doms ſua poſi 
completarium totum charum invitare, &c, Liber Statuto- 
rum Eccl. London, MS. fol. 86. 


Oath, (Furamentum) Is a calling Almighty God to 


witneſs that a teſtimony is true ; therefore it 1s aptly 
| termed, ſacramentum, a holy band, a ſacred tie, or godly 
vow. And it is called a corporal oath, becauſe the party 
when he ſwears toucheth with his right hand the holy 
Evangeliſls, or book of the New Teflament, Coke, 3 
par. Inſt. cap. 74+ 
cath was added, So help me God at his holy dame, 1. &« 
judgment. Black Book of Herefe fol. 46. It is called 
Canonica purgatio, becaule allowed by the canons, to 
diſtinguiſh it from vulgari purgatione, viz. by battle, or 
by fire or water ord:a!, which was always prohibited by 
the church, and in ſmall matters, which the plaintiff 
could not prove ; or if he could, and his proof was dif- 
allowed by the court, the defendant might purge him- 
ſelf by his own oath; and this was called Zurare propria 
manu ; but in greater affairs he was to bring ſome other 
credible perſons, who were uſually of the ſame quality or 
condition with the plaintiff, and they were to ſwear, that 
they believed what the defendant had ſworn was true, and 
thoſe were called ſ&:ramentales, whoſe number were more 
er leſs, according to the quality of the criminal, and 
to the fault or thing in queſtion, Lf the defendant was ac- 
cuſed of a very great offence, of which there was no proof, 
then he was to purge himſelf by the oaths of twelve ſuch 
vitneſſes; and this was called Furare duodecima manu, 
Leg, Hen. 1. cap. 64. Cowell, edit. 1727. ' 

A new oath cannot be impoſed upon any judge, com- 
miſhoner, or any other ſubje& without authority of par- 
liament ; but the giving every oath muſt be warranted 
by at of parliament, or by the Common Law time out of 
mind, 2 Inſt. 479. ; 5 

None can examine witneſſes in a new manner, or 
give an oath in a new caſe without aCt of parliament. 2 
{n/?. 719. marg. as a comment upon part of the ſtatute 
of 31 Eiz, cap. 12. of ſellers of horſes in fairs and mar- 
kets, 6c, 
 Oaths are in two manners; by compulſion, as before 
Judges who have authority to take an oath; or voluntary, 
py Ar" the party, which is alſo lawſul ; as 10 Ed, 4. 


And anciently at the end of a legal | 


| IT. The condition of an obligation was to prove ſuch z 


thing before F. 8.. It is not to be doubted, but that it 
may well be by oath before F. S. and the oath being taker 
voluntarily, and without compulſion, it is lawful enough. 
Gro. Eliz. 370 (bis) Hill. 38 Eliz. B. R. in cafe of Knight 
ve Rufhworth, | | | 
Holt Chief Juſtice thought that the cenſors of the Col- 
lege of Phyſicians might tender an oath as a neceſſary 
conſequence of their judicial power ; but he ſaid he would 
give no poſitive opinion. 12 Ad. 393. Paſch. 12 I, 3. 
in the caſe of Grenvil al” Groenvelt v, Cillege of Phyſicians, 


I. Statutes concerning oaths. 
2. The farce of an oath, where there is oath againſt aath z 
and in what caſes the plaintiffs oath is neceſſary, 
I. Statutes concerning oaths. 
The oath of juſtices and and other officers, 18 Ed. 3, 
fle 4» 14 Ed: 3. /t. 1s 5; | The: 
Pcs the juſtices of oyer, gaol delivery, and afliſe, &«, 20, 
Ede. J. Co 3. PEI | | 
Ot the clerks of Chancery and clerks of Courſe, 18 
"Ibconlh of £ pps by 7 8 
e oath ot lupremacy appointed by 1 Eliz.c. i. &« 
El, cap. 1. ſet. 19 27 At Aſn £; : 
The oath of obedience to be taken by all above the age 
of eighteen, 7 Fac. 1. c. 6. 
All eccleftaſtical perſons taking orders to take the oaths, 
7 Fac. I. 2 6. ſect. I9, IF (*e) | 
Where perſons retufing incur 'a premunire, 7 Fac. 1. 
C, 6. /. 26. | Zs 
The declaration againſt tranſubſtantiation and popery, 
25 Car, 2, c. 2. ſeft.g. Jo Car. 2 fl.2.c. y. | 
Oath ex officio taken away, 13 Car. 2. 12. /. 4. 
Oaths of allegiance and ſupremacy changed, 1 //. & 
A.-6- 1. & 6.8; Hin. ff. 1:6 $26: 0 | 
Repeal of the declaration againſt taking arms againſt 
the King, 1 A & Mc 8. 11. 
Declaration of fidelity for the quakers, 1 7. & M. c. 
18. ſet. 13. 1 Geo. 1./1, 2.c, 6. 8 Geo. 1, c. 6. 
Commillion officers 20 miles from Lond:n, may take 
the oaths at the muſter, 1 7. & M4. c. 25, 6 
| Practiſers of the law required to take the 
of premunire, 7 & 81. 3.c. 24. 
Reſufing to take the oaths to incur the penalties of re- 
culants, 7 & 8 I. 3.c. 2. ſet. 1. 
Quakers making declaration exempted, 7 & 8 J/ 3. 
6:27. 12» 


oaths on pain 


Penalties may be pardoned under the Privy ſeal, 7 & 3 
I 3+ Ge 2+ f. 15+ | | 


Perfong 


Di A7T 


. Perſons refuſing the oath diſabled to vote at elections 


þ 


J. 19 


or parliament, 7 & 8B IF. 3. c. 27. ' q 408 
| / | 8 W.3.c. 27. ſeft. 3. 


The aſſociation appointed, 7 & 
Repealed, 1 Ann. /t. 1. c. 22. /. 3. 

Indemnity for negleCt of taking the oaths, 11 & 12 
FW. 3. c.17. 1.4m. fl. 2.c. 17. 

The abjuration oath to be taken, 13-H. 3. c. 6. 6 
Ann. c. 7. fe 20. | 
| Peers and members of parliament to take the oath of 
abjuration before voting, 13 JW. 3. c. 6. /. 10. 1 Geo. 
Ic 13-/. 16. | 

Oaths may be taken in Common Pleas or Exchequer, 
as nog ar in Chancery or King's Bench, 1 Ann. /7. 1. 
fo. 22+}. 5. | 
" 'To be taken in Scotland, 6 Ann. c. 14. 

Quakers may affirm the effe&t of abjuration oath, 6 
Ann. c..23. f. 14. | 
\ DireCtions for taking the oaths in Fng/and, to qualify 
| for offices in Scotland, 8 Ayn. c. 15. 

Advocates, Ec. in Scotland to take the oaths, 19 Ann, 
C2. fo 10. 20 Geo. 2: £43. /- 44: 

All perſons in office, &c. required to take the oaths, 
1 Geo. c. 13. EY | | L 

Seamen and ſoldiers under the degree of commiſſion or 
_ warrant officers to pay nothing for taking the oaths, 1 
Geo. 1. c.13. f. Jt. | 

Alterations of the oaths to be taken by preachers in 
Scotland, 5 Geo, 1. c. 29. | 

All pertons required to take the oath, or regiſter their 
eftates, 9 Geo. 3. c. 24. 10 Geo. I. c. 4. 

Perſons in the Fleet, or beyond the ſeas, to take the 
oaths after their return, 13 Geo. I. c. 29. - 

Perſons continued in their office for fix months aſter 
the death of the King, not obliged to take the oaths, 
1 Geo. 2. /t. 1.c. 5. & c 23. | | | 

Six months time given to officers and others to take 
the oaths, ©. 2 Geo. 2. c. ZI. ſet. 4. | 

Time for taking the oaths and the ſacrament enlarged 
to ſix months. 9 Geo. 2. c 26. ſef. 2. 

Chaplains, ſchoolmaſters, &c. in Scotland, to take the 
oaths, 21 Geo. 2. c. 33. /. 11; Oc | 

Farther time allowed to members of corporations to 


take the oaths of office, and ſtamp their admiſſion, 28j Anon. 


Geo. 2.c. J- 29 Geo, c. 32. ſed. 2. 

Farther time allowed perſons who have omitted to 
qualify themſelves for offices, 28 Geo. 2.c. 24. 29 Geo. 
QA. 6.325 © JJ Geo. 2. c: 29. 1 Geo: F+. C12 2: Geo: $þ 
64 23- 3 Geo: 3. G 5... 5 Geo. Jo. Go + 


2. The force of an oath, where there is :ath againſt oath ; 
and in what caſes the plaintiffs oath is neceſſary. 

By Glzn Ch. ]. Trin. 1656. B. S$. If oath be mede 
againſt oath, in a cauſe depending in court, this is a 
xon liquet to the court, which oath is true; and there 
the court will take that oath to be true which 1s to at- 
firm a verdict, judgment, or other act of the court, and 
not that which is made to deſtroy them 3; for this tends 
more to thz honour of the court, and to the expediting of 
juſtice. 2 Z.P. R. 47. 


The court will rather believe the oath of the plaintiff 
than the oath of the defendant, if there be oath againſt 
oath ; becauſe it is ſuppoſed that the plaintiff hath wrong 
done him, and that the defendant is the wrong doer, and 
may therefore be rather ſuppoſed to {wear falſely to pro- 
tect himſelf from the juſtice of the law, than the plaintiff 
that is forced to fly to the law to obtain his right. Paſch. 
23 Car. B. R. 2 L.P.R. 247, 248- 


Where there is a ſuit in Chancery, and there is a 
ſingle witneſs againſt defendant's oath, it is not ſuthcient 
evidence to decree againſt him, nor will the court after 
that ſend it to be tried at law, where one witneſs 1s 
ſufficient, Hill, 1692. 2 Vern. 283, Cvrift College v. 
Widadrington. | 


'There being oath againſt oath, whether a plea came in 


V 


time, it was referred to a trial at law on a feigned iſſue, | 


to ſatisfy the conſcience of the court, and in the mean 


| the plaintifFs title, which the plaintiff prove 


\ Trin. £720. Anon.- 


O B E 
Where the defendant in his anſwer denjeq - ot of 
witneſs; by the uſage of the court of Clatiogy, Sb 
not ſufficient to ground a decree for the plaintiff, he; hs 
oath againſt oath ; but the courſe has been to direct wie 
at law. It was now ſaid by the Lord Keeper Won 
he did not fee the difference between doing it per arg 
and fer pauctora ; for to ſend it to law to be tried where the 
jury will certainly find it on the teſtimony of one witne{ 
and then decreeing it on that verdict, is the fame thing as 
decreeing on one witneſs without any trial at all : wen 
therefore directed it to be tried ; but that the plaimif 
ſhould admit the defendant's anſwer to be read at the 
trial, (not as evidence, for that he ſaid it could not he) 
nor ſhouid they admit it to be true, but to be {worn : F: 
that defendant might have the benefit of his oath at law 
as in = my Tones weigh any thing with the 
jury. £. 1706. Abr. Equ. Caſes 229. pl. 13. ; 
wk by qu. Caſes 229. pl. 13. Ibuſmy, 
When a bill alleges the want of a deed, and ſecks relics 
on the matter of that deed by a decree, there oath i; ne. 
ceſlary that he hath not the deed.” But where the bill ſeek; 
no decree, but barely to have the defendant diſcover if he 
has ſuch a deed or not, or to have the deed produced zt 
trial, in that caſe the plaintiff ought not to be put to his 
oath. Trin. 14 Car. 2. 1 Chan, Cajes, 1i. Anin.— 
1b. 231. Trin. 20. Car. 2. Anon Yern.' R. 59. Tr. 
682. contra, Aon. —— Nilf. Ch. R 98. Tr. 14 Car. 2, 
Anin.——Pern. 247. Tr. 1684. Godfrey ve Turner 
Ibid. 310. Hill. 1684. Niholſ5n PT. Pattijon,——3 Chan, 
R. 5. after Tr. 14 Car. 2. Anm., 
But where no relicf can be had at Iaw on the deed, if 
| not Joſt, but the remedy is ovly in equity (as in a caſe 
of covenant tor farther aſſurance) there oath need not he 
made of the loſs, fer North Ch. jJ. 2 4%. 153. in the 
caſe of Howard v. Attorney General, Where the bil! ig 
for a diſcovery of deeds generally, and not of a particular 
bond or deed, oath need not be mate of the plaintiff's 
not having them. Per Lord Macclesfield. Ch, Prec. 5 36, 
—fin. R. 267. Mich. 98 Cor, 2. 
Lathwell v. Foſter. Fin, R. a44. Hill. 92 Car. 2. 
Lord Grey v. Warren & aP, Fern. 180, Tr. 3683, 
If the bill ſeeks relief genera)ly upon any decd 
or bond, as to recover the money upon the bond, or the 
profits of the land under the deed, in theſe and the like - 
caſes there mult be an affidavit ; becauſe ſuch a bill does 
by conſequence ſeck to transfer the juriſdiction from the 
Common law to the court of equity, Per King C. 21/n's 
Rep. 541. Train. 1729. Whitchurch v. Golding. And. 542. 
(the next day) Saunders v. Stephens, 

Obedientia, Was a rent, as appears out of Ryw 
FHoveden, parte poſter. Annal, ſuar. pag. 430. In the 
| Canon law it is uſed for an office, or adminiſtration of 
'an office; and thereupon the word obedtentiales 1s uſed in 
the provincial conſtitutions, for thoſe which have the 
execution of any office under their ſuperiors. Lyndw. 
cap. prin. de Statu Reguiz. It may be that ſome of the!? 
offices called obedicniia, confilted in the colleQtion 6 
rents, or penſions, and that therefore thoſe tents were by 
a metonymy, called Qbedientia que colligebantur ab obedi- 
 entalibus. Concil. Eboracenſ, anno 1195, But Obedientcy 
in a general acceptation of the word, fignified every thing 
that was enjoined the monks by the abbot; and, m a 
| more reſtrained ſenfe, the cells or farms which belonged 
to the abbey to which the monks were fent, vi eju/dem 
obedienties, either to look after the farms, or to collect the 
rents, which were likewiſe called Obedientia. So in Matt. 
| Pariſ. anno 121%. Jn gualibet balliva quas ovbedicntias 
appellamus, &c, Cowell, edit. 1727. | 

Obit, (Lat.) Signifies a funeral ſolemnity, or an office 
for the dead, moſt commonly performed at the funeral, 
when the corpſe lies in the church uninterred: Alſo tbe 
anniverſary office, Cro. 2 par. fol. 51. Hz!lnvay's Cale. 
It was held 14 Z£liz. Dyer 313. that the tenure of if 
or chantry lands held of ſubjects, is extinct by the at ol 
1 Ed. 6. 14. See 15 Car. 2. cap. 9, The anniverfary 
of any perſon's death was called the 96:7; and to obſerve 


time the judgment to ſtand, Comb. 39g. Mich, 8 If. 3. 
B. R. C'llins v. Law ley, 


 ſach day with prayers, alms, or other commemoration, 
was called beping the zbit, In religious houſes, they had | 
q regiſter 


Fagtt” 
oy of their founders arid benefaCtors, which was 
ce called the Obituary, Cowell, edit! 1927 
Oviurgatteices, Scotds'or railing women. 1d. ib. _ 
- Ovlata, Properly offerings. But in the Exchequer it 
Genifies 01d debts, brought together from anos ps tn 
= ut to the \preſent ſheriff*s'charge, 'Pra#7, Extheg. 
-8 Alſo gifts made' tothe King by any of his ſubjeCts, 
which were ſo carefully taken 'notee'vf 'in the reigns'ot 
King John and Henry the "Third, that they were entered 
in the Fine Rolls, under the title Oblata ; concerning 
which ſee Phillips his book of the antiquity and lepality of 
royal purveyance. Speliman's Gloſſary, and Prynn's Aurum 
me; . Cowell; edit 29997 To = 
| Oblations, See Offerings. © fff =. " 
| Qbligation, (Obligatio,) Is a bond. containing a pe- 
nalty, with a condition annexed, either' for payment of 
lifers Rom a bill that hath no penalty nor condition ; and 
yet a bill may be obligatory. \ Co, on Litt: fil. 172. and 
Will's Symbol, part. 1. lib. 2. feft. 146. . LE 
Obligation, fays my Lofd Coke, is a word (of its own 
natute of a large extent, but is uſually taken in the 
Common Law for a bond, containing a penalty with Ccon- 
dition for payment of money, 'or to +do or ſuffer ſome 
aft or thing, ©. and a bill, ſays he, is moft commonly 
taken for a fingle bond without condition. C92. Lt. 
» 0, | | 
2 Fhis ſecurity is alſo called a ſpecialty ; the debt being 
articularly ſpecified in writing, and the party's ſeal, 


acknowledging the debt or duty, and' confirming the | 


contract ; rendering it a ſecurity of a higher nature than 
thoſe entered into without the ſolemnity of a ſeal ;'and 
therefore bozids or ſpecialties ſhall be preferred to ſimple 
contracts, in a courſe of adminiſtration ; and' from its 
being a higher ſecurity, it is held, that for a breach or 
non-performance an aCtion*of debt only will lie. 3 Bac. 
m—___—55 2 | | 
1, Of the nature of the ſecurity, called a bond or obli- 
gation. | NE ar EN TO 
_ 2. What words create ſuch a ſecurity; and of the cere- 
monies requiſite to a bond or obligation; and of figning, 
ſealing, date and delivery, 
3- Wis 'may be obligors an 
viral obligers and obligees. 


d obligees ; and of making ſc- 


I. 
gation, | | 

A bond or obligation is a debt or duty which adheres 
to the obligor or debtor, let it be contraRted where it will, 
and let the debtor fly to what place he pleaſes, and being 
chargeable every where, 'it need not be dated from any 
particular place 3 and therefore uſually begins with Nove- 
rint umverſis, but yet the plaintiff in his Jectutativd'maſt 
lay a place where it was made, that it may receive trial, 
if it be denied. Cro. Eliz. 773. 1 Salk. 441. 3 Lev. 
348. 6 Med. 228. | en PL. Gs 

A'bond is a choſe in ation, which cannot be afſign- 
ed over; ſo as to enable the aſlignee to ſue in his own 
name; yet he has by the aſſignment ſuch ' a title to 
* paper and wax; that he may keep or cancel it. Cs. 
Lit 2.32, BEE we 295) 

Alſo in equity a bond is afſiznable for a valuable con- 
ſideration paid, and the aſſignee alone becomes intitled to 
the money ;' ſo that if the obligor, after notice of the 
alignment, pays the: money to' the obligee, he will be 
CFENS to' pay it over''again; 2 Vern. 595. Abr, 


{- 44- bl | | | 
Thee aſſignee” muſt take'it, fubjeA to the ſame equity 
thatit was'in' the hands'of the obligee ; as 'if, on a' mat- 
tage treaty, the intended huſband enters into a marriage- 
rokage bond; which is afterwards afſigned to' creditors, 
yet it Rti}l! remains liable"to the ſame equity, and is not 
to be carried into execution againſt the obligor. 2 Yer. 
595% Ar, Eq. 44. . 
onds are. to be confidered' as ſecutities for the' perſor- 


mance of contracts, and are uſually entered into with pe- 
Vor, 1, N® 109. 


Jatenidar, wherein they "entered the obits' 6r | 


b 


} 
Y 


o 


q 


rformatice of covenants, or the like; and - ſo | 


A: B ww 


nalties, which are to be conſidered as compenſation fob 
LW ns | as. 4 4 4, a4 A 4 wx 
the'breach of the contract; Woh ata man Fl ailing 
if he, omits" to *pay 1007. within ſuch a time, that. he 
{hall pay fo, much if he does .not perform ſuch and ſuch 
covenants, do or omit ſuch and fiich afts; and in thoſe 
i may, cedere ſuo jure, proves the thing be not unlawful 
in ittelf, or injurious to the publick; &c. > Y 
2 79. 201, : Sond 60. of mET 24 Th 
Tf a man enters into al bond of ſuch a ſum, on condition. 
to be void, on payment of a lefſer ſum. or if a man bind 
himſelf in the penalty of 100/. that he will pay 50/, by 
ſuchia day; after the day of payment is paſt, the penalty 
or ſum of 100). is the lepal debt; and for ſo much it 


| hath been reſolved, an executor of an ig of ſuch 


forteed ans ma: cover the afſets of his teſtator. Cro. 
Gar. 490. 1 /ent. 354, 23 Lev. 368, Hill, © Geo. 2. in 
B. R. f The Bank of nant 7 Morris, PIG | 

| And as the penalty, by the, bond's being forfeited, be- 
comes the Tepal debt ; ſo there was no remedy againſt 
ſuch penalty,” But by application to a court of equity, 
which relieves in thoſe caſes, on payment of principal, 
intereſt and eofts ; alſo thovgh at law there can be no re-_ 
medy beyond the penalty ; becauſe in that the obligee 
ſeems to have taken up his ſecurity ; yet as it is on the 
foundation of doing equal juſtice to both patties that equity 
proceeds, 1t will, on any application for a favour from the 
obligor, -compel him to pay the principa), intereſt and 
colts, though exceeding the penalty, Show. Par. Ca. 15. 
Abr. Eq. 91, 92. ' 1 Salk, 154. 1 Vern. 42, 350. 


2 Fern, 509. CN RH | 

And is rule of compelling the party to do equity who! 
ſeeks equity, ſeems to be the reaſon why an obligee ſhall 
have intereſt after he has entered up judgment; ſor though 
in ſtritneſs it may be accounted his own fault why he 
did not take out .execution, and therefore not intitled to 
intereſt ; yet, as by the judgment he'is intitled to the pe- 
nalty, 1t does not ſeem reaſonable that he ſhould be de- 
prived of-it, but upon paying bim principal and the in- 
tereſt, which incurred as well beſore as after the entering 
ap of the judgment. Abr. Eq. 92, 288. 


| * And by the 4 & 5 Ann. cap. 16. it is enaQted, ** That 


where any aCtion ot debt ſhall be brought on any ſingle 
bill; or where an aCtion of debt or ſceire factas thall be 
brought upoa any judgment, ſuch payment ſhall and may. 
be pleaded in bar of ſuch ation or ſuit ; and where an 
action of debt is brought upon any bond, which hath a 
condition or defeazance to make void the ſame, upon. 


Of the nature of the focarity walled p ey” FEI 7 | payment of a lefler ſum at a day or place certain; if the 
b = I 


-obligor, his heirs, executors or adminiſtrators have, be- 
fore the ation brought, paid to the obligee, his executors 


-or adminiſtrators, the principal and intereſt due by the 


defeazance or condition of ſuch bond, though ſuch pay- 
ment was not ſtrictly made according to the condition or 
.defeazance ; yet it ſhall and may be pleaded in bar of ſuch 
aCtion, and ſhall be as effeCQtual a bar thereof, as if the 
money had been paid at the day and place according to 
the condition or defeazance, and had been ſo pleaded.” ,, 


Aad it is further enaCted by the ſaid ſtatute, ſe. 14+ 
«© That if at any time, pending an aCtion upon any ſuch 
bond with a penalty, the defendant ſhall bring into court, 
where the action is depending, all principal money and 
intereſt due on ſuch bond, and alſo all ſuch coſts, as have 


| been expended in any ſuit or ſuits in law or equity upon 


'fuch bond ; the ſaid money ſo brought in ſhall be deemed 
and taken to be in full ſatisfaction and diſcharge of the. 
ſaid bond; and the court ſhall and may give judgment, 
to diſcharge every ſuch defendant of and from the ſame 
accordingly.” Io | 


| 2, That words create ſuch a ſecurity ;, and of jthe c:rema-. 
nies requiſite to a b.nd or obligatun; and of” ſigning, ſealing, 
date and delivery. | 


Herein we mult obſerve, that the law does not ſeem to 
require any particular ſet form of words, as effentially ne- 
ceflary to create an obligation, but that any words, which 
declare the intention of the party, and denote his being 
bound, will be ſufficient; becauſe ſuch obligation is only 


in nature of a contract, which ovght to be conſtrued ac- 
Z cording 


b) 


QO-:B.:L 

tortirg tothe intention of the parties. Yew, 193. 2 Rell. 
Az. 146g 147» | pet A 71 bt 2d 
\ Therefore 'if a man uſeth this form of words, , viz. 
This bill witneſleth, thatT1 A. B. have borrowed 1o/. of 
C.D. Or this form: Memorandum, guod ta/is debet to 
H, ten pounds, Or thus : Memorandum, all things rteck- 
oned and accounted between 4, and Þ. cognovit fe debere 
to Þ. ten pounds ; all theſe forms are good, and ſhall as 
g&l[cCtually bind the party and his executors, as if the moſt 
formal words were made uſe of, provided the writing be 
ſealed and delivered, Dyer, 22 b, Ry 

So a writing in this ſorm ; Memorandum, I A. B. have 
azreed to pay 7.8. 207. though this be in the preterper- 
teCt tente, yet if it hath all other ceremonies eſſential, it 
ſhall amount unto an obligation. 1 Lezn. 25. | 

So in this form; 'This bill witneſſeth, that I R. S. 
have received of 7. P. 40/. to the uſe of R. and 7. 8. 
- children of, &c. equally to be divided between them ; 
which lum I confeſs to bave received to the uſes aforeſaid, 
aud the ſame to repay at ſuch time as ſhall be thought beſt 
for the profits of the ſaid R. and 7, S. and this was re: 
ſolved to be a good obligation. Cre. Eliz. 729. 


So a writing in this form z Memorandum, that I bind. 


myſelf to 7. 41. to pay him as much money as my bro- 
ther owes him ; and.in the end of tife bill is wrote the ſum 
of gol. which is (aid to be the debt due from the brother ; 
this is a good obligation. Cro. £/iz. 561, and ſee Cre. 
£iliz. 768, | 

Memorandum, that I owe and promiſe to pay to #4. 
10 /. at any time after the feaſt, &:, when thereto required, 
for payment whereof I bind myſelf to 7. #7. by theſe 

preſents ; this is a gocd bijl to 7. by the firſt words, and 
the latter being furpluſege are void, and to be rejected. 
Cro. Elz. $80. * BO | | 

It is held in /-2r and Cre. £1:z. that a bill in this form ; 
Be it known, &-. that I owe to B. 141. to be paid at the 
feaſts, &c. together with 6/7. which 1 owe bim upon bills 
and reckonings ſubſcribed with my hand, amounts only 
to a bill for 147. but Dyer he!d it a good obligation for 
the whole debt of 207. Aer 537. | Toe 

In debt for 297. the plaintiff declered that the deſen- 
dant conce/ſit fe teneri per ſcriptum ſuum obligatorium, &c. 


x 


and the words of the deed were; I do acknowledge to 


Edward IWatſcn by me twenty pounds upon demand, for 

doing the work in my garden ; and upon demurrer to the 

_ declaration, it was adjudged a good bond. 1 Fent. 238. 
Watſmm v. Sneed. 

Theſe words; I am content to give to I. 101. at 47th, 
and 101. at our Lady-Day, amount to an obligation, and 
an expreſs engagement to pay, &c. 3 Leon. 119. 2 Roll. 
Alba. 146.9. Þ. | 

It hath been held in variety of cafes, that a ſeeming 
Latin word not properly exprefſing the quantity of the 
ſum, in which the party intended to be bound, ſhould, 
notwithſtanding, be fo conſtrued, as to anſwer the inten- 
tion of the parties, rather than the obligation ſhould be 
void; as quinguegiſſim?s libris, for quinquaginta libris, has 
bzen held goud ; fo rringintate for triginta, ſexingenta for 
ſexaginta; and it 1s faid in general, that in moſt caſes 
where the gent or gint, or the ſex or ſept are right, the 
obligation has been held well. But tor this fee 10 Cs. 
133. a. Yelv. g6, 193, 206. Hb. 119, Cro. Fac. 
290, 309, 355» 053, 657: Cro, Car. 147. 1 Brownl, 
62. 2 Kul. Abr. 146. 5 Mid. 154. 2 Fon. 58. Comb. 60, 
86, 187, 226, 477- | | _— 

A bond in viginti nsbulis has been held a good bond. for 
6/. $85. for tho? n1bulis be not a Latin word, yet it being 
a term figniſying 6s, and 8d. it may properly be made 
uſe of. Cro. Jac. 203. 2 Roll. Avr. 1456, Burchin v. 
Vaughan, 

Debt brovght upen a bond of 62/7. the bond was in Ita- 
lian, and the ſum therein expreſſed was in the words, viz. 
in ce{ſarta libris, and adjudged to be good. Cre. Fac. 208. 
Parker v. Renuady. 


In debt upon a bill obligatory, demanding thirty-two 
pounds four ſhillings and ſevenpence ; the defendant de- 
manded over the bill, and it was threty-two ponds four 
ſhillings and 7 pence, fo threty for thirty, and ponds for 


10 C9. 133. @ in Oſborn's Cale. 
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pounds ; and on demurrer for this cauſe, it was ag! 


for the plaintiff. ,.Cro.- Fac. 609. Hulbert y, Den el 


\.Soa bill, in which the party bound himſelf 
of ſewtene pounds, has been held a pood obli 
17/, in order to anſwer the intentions of th 


2 Roll. Abr, 


n the ſum 
gation ſor 
e Parties, 


I47. S.P, 


cited.” 

_ As to the ceremonies requilite to a bond 
it 1s faid. that there are only three things eſſentially ne. 
ceſlary to the making. a good obligation, viz. writing in 
paper or , parchment, ' ſealing and (delivery; - but it hath 
been adjudged not to be neceſſary, that the obligor ſhoulq 


or oblipation, 


|fizn, or ſubſcribe his name ; ,and that therefore in the Obs 


11gation the obligor be named £»1in, and he ſigns his 
name £Er/win, that this variation is not material; becauſe 
ſubſcribing is no elleacial part of the deed, ſealing bein 
ſ\ufficient.. 2 Co., 5. a. Godard's caſe, N; . 
X | Y, 21, v5, 
Moor 28. Stil. 29. 2 Salk. 462. 5 Mod. 281. | 
And though the ſeal be neceſſary, and the uſual way 
of declaring on a bond is, that the defendant per ſeriptum 
ſuum obligatorium ſigillo ſuo figillatum acknowledged, Ge. 
yet if the word /zg7/lar' be wanting, it is cured by verdict 
and pleading over ; for when he faith per /criptum ſun 
obltgaterium, Sc. all neceſſary circumſtances ſhall be in. 
tended ; and if it were not, ſealed, it could not be hi 
deed or obligation. Dyer 19 a. Cro. Eliz, 571, 737, 
Gro. Jac. 420. 2 Co. 5. 1 Vent. 570. 3 Lev, 348, 
1 Salk, 141. 6 1d. 306. | 
Alſo though ſealing and delivery be cffential in an oh. 
ligation, yet there is no occaſion in the bond to mention 
that it was ſealed and delivered ; becauſe, as my Lord 
Oy ſays, theſe are things which are done aſterwards. 2 
9.5. & | | 
An obligation is, good though it wants a date, or hath 
a falſe or impoſſible date ; for the date as hath been oh- 
ſerved, is not of the ſubſtance of the deed ; but herein we 
mult take notice, that the day of the delivery of a deed or 
obligation 1s the day of the date, though there is no day 
fet forth; and if a deed bear date one day, and be deli 
vered at another, it was really dated when delivered, 
though the clauſe, of Gerens dat” be otherwiſe. 2 Cs. 5, 
Goddard's caſe. Noy 21, 85, 86. "Hob. 249. Stil. 97, 
'Cro. Fac. 136, 204. Yelv. 193. 1 Salk. 56, © 
If a man declare on a bond, bearing date ſuch a day, 
but does not ſay when delivered, this 15 good ; for every 
deed is ſuppoſed to be delivered and made on the day it 
bears date; and if the plaintiff declare on a date, he can- 
not afterwards reply, that it was primo deliberat' at another 
day, for this would be a departure. Cre. Eliz. 773. 3 
Lev. 348. 1 Salk. 141. ak Ages” 
But if a bond bear date ſuch a day, but was really de- 
livered at a day aſter, . the obligee may declare on a bond 
of ſuch a date, but primo deliberat' at a day after ; and it 
the obligee declare on a bond of ſuch date generally, the 
obligor may plead it was primo deliberat” on ſuch a da 
after; but then he muſt traverſe that it was delivered on 
the day of the date. x Brownl. 104. 1 Lev. 196. 
If the bond was delivered before the date, on itjue, 2! 
eſt faftum, joined on ſuch a deed, the jury are not 
citopped to find the truth, viz. that it was delivered be- 
fore the date, and it 1s a good deed from the deliver)» 
2 Co. 4x 0. 3 Keb. 332» I 
Ini debt on an obligation, the defendant pleads that b2 _ 
delivered it as an efcrow, & 'hoc 'paratus eft verifiart; 
this is 111, for he ought to ſhew to whom he delivered !t, 


and conclude 1/ſint nient ſon fait ; & de hoc ponit ſe, Si, 


1 Vent. 9. 110. 1 Salk. 274. | 

So pleading that he delivered it to the obligee as an eſ- 
crow, to be his deed on certain conditions, is ill ; for 
by the delivery of it to the obligee, it is become his deed 
abſolutely. Hob. 246. 1 ent. g, 

A bond or deed may be delivered by words, witl- 
out any aCt of delivery; as. where the obligor ſays t0 
the obligee, go and take the ſaid writing, or take I 
as my deed, &c. So an actual tradition, without ſpeak- 
ing any word, is ſufficient; otherwiſe, a man that ! 
mute could not deliver a deed ; but where on an iſſue 0 


nen eſt faftum, the jury found that the defendant ligned 


and ſcaled the obligation, and laid it on a table, and / 
f [ 
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the plaintiff care and took it up, this was held not to be 
the defendant's deed, without other circumſtances found 
by the jury- Co. Lit. 36, as Cro: Elrz, 035. Leon. 193- 
Ca: Bla 922-0 h | 

If an obligation be delivered to another to the uſe of 
the obligee, and the ſame 1s tendred, and he refules, thc 
delivery has lolt its force. 5 Cr. 119. b, 


2. ihe may be »bligors and obligees; and of - making ſeve- 
ral obliger's and obligees. 

All perſons who are-enabled to contraft, and whom 
the law ſuppoſes to bave ſufficient freedom and underſtand- 
ing for that purpoſe, may bind themſelves in bonds and ob- 
ligation*. 5 Co. 119. 4C. 124. 1 Rol. Abr. 340. 

But if a perſon 15 illegally rettrained of his liberty, by 
being confined in a common gaol or elſewhere, and, d'- 
ring ſuch reſtraint, enters into a bond to the perſon who 

cauſes the reſtraint, the ſame may be aveided for dureſs 
of impriſonment, Co. Lit. 253. 2 Inf. 482, vid. tit. 
Durejs. ; 

So in reſpeAt of that power and authority which a 
huſband has over his wite, the bond of a feme covert is 
ips fa 7o void, and thall neither bind her nor her huſband. 
See Baron and Feime. _ | 
$0 though an infant ſhall be liable for his neceſlartes, 
ſuch as meat, drink, cloaths, phyſick, fchooltag, &c. 
yet if he bind himſelt in. an obligation, with a penalty 
for payment of any of thoſe, the obligation is void 
Dol. and Stud, 113. » Co. Lit. 172, Cro. Face 494z 
560. 1 Sid, 112» 1 Sak, 279,. Gro, Eliz. y20. 

- "See Jifantss | | fs 
Alſo though a perſon 191 compos mentis ſhall not be al- 


' owed to avoid his bond, by reaſon of inſanity and dil- 1 


traction, becauſe no man can be aliowed to {tultify -him- 


ſelf, becauſe of the ill conſequences that might attend |- 


counterfeit madneſs z yet may 2 privy in blood, as the 
heir, and piivics 1n repreſentation, as the executor and ad- 
miniſtrator, void ſuch bonds aifo 11 a lunatick aſter olhce 


ſound enters into a bond, it is merely void. 4 Co, 124. | 


\  Beverly's caſe. See {Nfants and Zunaticks. 

But if an infant, feme covert, monk, &c. who are 
diſabled by law to contract, and to bind themſelves in 
bonds, enter together with a {tranger, who is under none 
of theſe diſabilities, into an obligation, it ſhall bind the 
ſtranger, though it be void as to the infant, &c. 1 Rel. 
Rep. 41. | | | 


It a ſervant makes a bill in form, /femrandum, that I 
have received of Edward Talbet, to ihe uſe of my maſter 
Serjeant Gaudy, the ſum of 4c/. to be paid at Michact 
mas following, and thereto ſet his ſeal, this is a good 
obligation to bind himfelf ; for though in the beginning 
of the deed, the receipt is faid to be to the uſe of his 
maſter, yet the re-payment is general, and muſt ne 
ceſſarily bind him who ſealed ; and the rather, becauſe 
otherwiſe the obligee would loſe his debt, he .having no 
remedy againſt Serjeant Gaudy, Yelv. i137. Talbot ver. 
_ Godbolt, de | | 

Infants, ideots, as alſo ſeme coverts, may be obligees; 
and as to this the hyſband is ſuppoſed to aflent, be- 
ing for his advantage ; but if he diſagrees, the obliga- 
_ tion had loſt its force ; ſo that after the obligor may plead 

non et faftum ; but if he neither agrees nor diſagrees, the 
bond is good, for his conduct ſhall be eſteemed a tacit 


conlent, ſince it isa turn to his advantage. 5 Co. 119 b. 
Go. Lit, 3. a. ED Es 


But if a feme covert can neither be obligor. nor obligee 
to her huſband, nor vice verſa, being but one perſon in 
law; alſoby the better opinion, a bond entered into'to a 
Teme ſole, by the perſon whom ſhe afterwards marries, 
1s, by the 'marriage, at law extinguiſhed. See Baron 
and Feme, | | $50 | | 
An alien may be an obligee, for ſince he is allowed to 
trade_and traſtick with us, it is but reaſonable to give 
him all that ſecurity which is neceſſary in his contracts, 
and which will the better enable him to carry on his 
commerce and dealings amongſt us. C9. Lit. 129. 6b. 
Moor 431, Cre. Eliz, 142, 683, Cro, Car. 9. 1 Salk, 

46. Foreſt. 15. See Hlien. | 
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. Sole corporations, ſuch as biſhops, prebends, parſons; 
vicars, Wc. cannot be obligees, and therefore 'a bond 
made to any of theſe, ſhall enure to them in their natural 
capacities; for no fole body politick can take a chattel in_ 
ſucceſſion, unleſs it be by cuſtom 3 but a corporation 
aggregate may take any chattcl,' as bonds, leaſes, &'c. 
in its political capacity, which ſhall go in ſucceſſiong 
becauſe It is always in being. Cro: Eliz, 464 Dyer 48. 
a, C9. Lit, 9. a. 46. a. Hob. 64. 1 Rol. Ab. 515. 
Tf 2. by his bill obligatory, acknowledges himſclf tobe 
indebted to B. in the ſum of 10/. to be paid at a day to 
come, and binds himſelf and his heirs in the ſame bill in 
201. but does not mention to whom he is bound, yet the 
obligation 1s good, and he ſhall be intended to be bound 


to ÞB. to whom he acknowledged before the 10. to be 


duc. 2 Rol. 46 148. Frankliny, Turner, \< 
It 2. enters into an obligation to B. which he delivers 
to C. to the uſe of B, though this immediately, upon the 
execution and delivery to C. becomes the deed of A. yet, 
if after it is preſented to B, he (as he may) diſagrees to it 
in pats, by ſuch refuſal the obligation loſes its force. 
Dyer. 167. a. Taw's caſe. N. Bendl. 75. Co. Ent, 145, 
1 Rol. Abr. 148 and 1 Salk. 3or. cited. | 

It is clearly agreed, that. two or more may bind them- 
ſelves jointly in- an obligation, or they may bind them- 
ſelves jointly and feverally; in which laſt caſe, the ob- 
ligee may ſue them jointly, or he may ſue any one of 
them at his election ; but if they are jointiy and not ſe- 
verally bound, the obligee muſt ſue them jointly ; alſo in 
ſuch caſe, if one. of them dies, his executor is totally. 
diſcharged, and the ſurvivor and ſurvivors only charge- 
able. 2 Rel. Aor. 148. Dyer 19. 310. .5 Co. 19. 
Da'j. 85. pl. 42. 1 Salk. 393. Carth. 61, 1 Lutw. 
696. 8 f5g- | 
If three enter into an obligation, and bind themſelves 
in the words following, Obligamus nos & utrumque neſtrum 
per fe prototo & in ſolide, thele make the obligation joint 
and -ſeveral.. Dyer 19, b. þl. 114. on 


heirs, executors or either of their heir, &c. and the 
obligation was ſealed and delivered by both of them joint- 
ly ; this was held to be a joint and ſeveral, and not a joint 
bond only ;' and that the word vel! ſhould be underſtood 
the ſame as et; and that therefore the joint delivery and 


acceptance could not make that joint only, which by the 


words was joint or ſeveral, at the eleCtion of the obligee. 


| Cro. Fac. 322, Haukinſon v. Sandilans. 


If two jointly and ſeverally bind themſelves in. an obli- 
gation, which they teveraily deliver at different times and 
places, yet is the obligation joint or ſeveral, at the elec- 
tion of the obligee. 8 FH. 6. 31. 2 Ro!. Abr. 149. 

If three are bound in a bond by theſe words, Os/:ga- 
mus nos & quemlibet noſlrum conjuntlim; this a joint 
obiigation, and one of them alone cannot be ſued; the 
word conjunttim makes the obligation joint, which the 
word gquemlibet cannot make ſeveral; being inſerted, ſor 


'no other purpoſe, but to expreis moſt ſtrongly that they 


ſhould be all bound, not that they were 'to be ſeverally 
bound. MAfoor 260. pl. 407. 3 Leon. 206. Wigmore v. 
ells. | | 


Though there be ſeveral obligees, yeta perſon can- 
an oblization of 2007. to two, ſo:vend* the one 1o0/. to 


Dyer 350. a. pl. 23. Hob. 172. 2 Brownl. 207. Yelv. 
177. 

"* bond was worded in the words following ; Be it 
known that F. A. do acknowledge myſelf to owe and 
be indebted to B. and C. in the ſum of g1/. 125. 8d; 
for which payment to be made I bind myſelf. to B. in 
icol. and whether B. alone ſhould bring the action for 
the 100/. or both ſhouid join in an action for the g1 /, 
12s. 84. dubitatur, & adjournatur. Cro. Jac. 251. Fox- 
ball v. Sands. 

If an obligation be made to three to pay money to one 
of them, they mult all join in ſuit, for they are but as one 
obligee ; and if he to whom the money is to be paid dies, 


Ithe others muſt ſue, although they have no intereſt in the 


ſum contained in the condition, Yelv. 177. . 
8 -3, ( 


do where two bornd themſe]ves, or any of them, theic 


not be bound to ſeveral perſons ſeverally; and therefore 


the one, and the other to the. other is a void ſalvend. 


( | 
M8; 
3 
WW. 6 


oO C C 


$o if an obligation be made to three, and wo bring | 


their attion, they ovght to ſhew the third is dead. 1 


Sid. 238, 420. 3 Vent, 34. / | | 

If A. bind bimſelf in a ſum to B. folvendum to C. 
who is a ſtranger, a payment to C, is a payment to B. and 
in an aQion upon it, the count muſt be upon a bond /o/- 
wend"to B. wu Sid. 205, 2 Keb. 81, _ 

In debt the declaration was, that the defendant became 
bound in a bond of: , for the payment of 
to him, his attorney or aſſigns, and on oyer of the bond 
it appeared, that the /o/vendum was to the plaintiff's at- 
torney or aſſigns, without mention of himfelf ; and on 
demurrer for this variance it was held good; and that 
the declaration muſt not be according to the letter of the 
obligation, but according to the operation of the Jaw 
thereupon. 6 Med. 228, Robert v. Harnage. 

So if A. makes a-bond to B. ſolvendum to ſuch perſon 
as he ſhall appoint; if B. does appoint one, payment to 
him is a payment to B, and if B. appoint none, it ſhall 
be paid to B. himſelf. 6 od. 228.. 

Por more learnins on this ſubjett, ſee 16 Vin. Abr. and 
3 Bac. Abr. 7, Obligation 3 and /ee & ondition. | 

GLligoz, Is he that enters into an obligation, and 
#bligee the perſon to whom it is «entered into. Before 
the coming of the Normans (as we read in Jnguiphus) 
writings obligatory were made firm with go/den croſſes, or 
ether {mall Ggns or marks. But the Normans began the 
making ſuch bills and obligations with a print or ſea] in 
wax, ſet to with every one's ſpecial Ggnet, atteſted by 
three or ſour witneſſes. In former time many houſes and 
lands thereto paſſed by grant and bargain, without ſcript, 
charter or deed, only with the landlord's ſword or hel- 
met, with his horn or cup; yea, and many tenements 
were demiſed with a ſpur or curry-comb, with a bow, 
or with an arrow. Cowell, edit. 1727. See Dang. 

Gbvgtara terrae, In the opinion of ſome, contains 
half an acre of land, others but half a perch. Cowell, 

edit. $727. | 

QOvvecnrions (Obventiones) Offerings. 2 {n/t. f. 661. 
Alſo rents, revenue, properly of ſpiritual livings. Stat. 
12 Car. 2. cap. 11. See Offecings. 

Occaſio, Is, according to Spelman, taken for an 
pediment ; it Hgnifies alſo a tribute, which the lord im- 
poſed on his vaſlals or tenants. Cowell, edit. 1727. _ 

©: caſionari, Signifies to be charged or loaded with 
payments. Non propter hoc occaſionentur coram Domans 
Rege & FJuſticiariis. Stat. Ed. 2. Anno 21. Soin Fleta, 
ita quod ipja vigilatares non occaſionentur. Lib. 1. cap. 24: 

ar. 7. | 
F Oceatones, Are, ofſarts, whereof Aanwond ſpeaks 
at large; the word is derived ab occanao, 1. e. harrowing 
or breaking clods. See Spelman's G!eſjary, verbo E/Jar- 
tum, Eſſarta vulgo dicuntur gue apud 1fidorum occationes 
nuncupantur. Lib. Niger Scacc. par. 3. Cap. 13+ 

Occupant, If a tenant for a term of another's liſe dies, 
leaving ce/iui que vie; he who firſt enters ſhall hold the 
land during that other man's life, and he 1s in Jaw called 
an occupant, becauſe his title is by his firſt occupation; and 
ſo, if tenant for his own life, grant over his eſtate to 
another, if the grantee dies, there fhall be an occupant. 
Co. on Litt. cap. 6. ſet. 56. and Bulltrode's Rep. 2 par. 
$0 21, 3+ | 


If a man Teaſes to F. S. for life, and F.S. dies, the. 


tand returns to the leſſor, becauſe the life being ſpent for 
- which the land was granted, it muſt neceflarily come back 
to the old proprietor ; but if the leaſe had been made to 
F. $. during the life of A. and the leſſee bad died, leaving 
ceſtui que vie, or if in the former caſe 7 
over his eſtate to B. and B. had diced; in theſe caſes 
he that firſt took poſſcſhon of the land was lawfully 
the tenant, for the reverſioner could not claim in ei- 
ther caſe, becauſe he had parted with-it during the life 
of 4. in one Calc, and of F. 8, in the other: and 7. 8. 
cannot have any right, for that were to.a&t contrary to 
his own grant, and to claim an intereſt which he had 
transferred to another ; and the tenant, pur auter vie be- 
ing dead, his deſcendants could not claim it, becauſe they 
were not comprehended in the words of the feudal dona- 
tion ; and therefore the farſt occupant mult be the cight- 


4 


. $, bad granted 


| 


<——_— 


{cupant of this eſtate; 29 A: 3L. admitted, that the 


] baron to enjoy it, who dies, and then the ſeme enters; the 
feme ſhall be occupant, and not the leflee for years. And 
ſo a judgment given in C. B. contrary to the opinion of 


,that had right paramount might know how 
action, but that the lord might know how to 
his ſervices (which were confiderable things fo 
;he ought to know who was his tenant, and therefore the 
Lee provided there ſhould be a 

avow ; per Bridgman Ch. 


' The ſubjeCt and obje of the occupant are only ſuch 
things as are capable of oceupancy and not the frecholg 


[nant to the proacipe, per Vaughan Ch. J. Hi 10 & 22 


ſhall hz no occupant of an eſtate of tenant by the cur- 


Elem. 58 + 
im- | 


ſtranger is occupant of the freehold, yet leflee for years 
ſhall enter upon him, and the leaſe ſhall bind the occu- 


— 


| bimſe]f for life, and aſter in truſt for his wife for her liſe; 


\ 


oC 

ful tenant, ſince this, like all other thins 
lid, and Kichout any owner, belongs ——_ Jy fires 
or poſlſeſior., Co. Lit. 41. b. 'Cro, Eliz. x82 T0 etl; 
The law of -oceupancy is founded upon the low f 
ture, Viz. Puod terra manens varna occupanti a 
So as, upon the firſt coming of the inhabitauts to a rock 
country, he that firſt enters upon ſuch part of it ws 
manures it, gains the property (as is now uſed in - 
"wall, Sc, by the laws of the Starnarics) ; fo that it; _ 
aCtual pofſeſhon and manvrance of the land, which. ws 
the firſt cauſe of occupancy, and conſequently is os 
gained by aCtual entry. Sid. 347. Geary v. Bearcr of, * 

'The true ground of occupancy is, that anciently ,! 
trials of titles were by real ations, and therefore Wim 
had the freehold was one to whom the J-w had a ſpe , 
regard, The ancient law ſor many reſpeRs &id not ls 
leaſes for above 40 years, till 2x Fen. 8, x5, Ang - 
other thing was, there was reaſon too, that not only. he 


to try his 
aVow lor 
rmerly), 


perſon on whom he thoulg 
Cart 65. inthe caſe gf 


} 


9q 


Geary ve. Bearcroft. 


at all ; into which he neither doth nor can enter : but 
the law eaſts the freehold immediately upon him that 
bath made himſelf occupant of the land, or other real 
thing whereof he 1s occupant, that there may be a te. 


Car. 2. in the caſe of Holden v. Smallbreoke, 
It tenant by curteſy grants his eſlate to another and 
his heirs and grantee dies, his heir ſhall be a ſpecial oc. 


grant over was ſo; for it is admitted that the heir 6 
the grantee ſhall have the land, 2 Rz/. 4br. j 58, There 


teſy or dower, which ate eſtates created by law, Cr, 


Tenant par auter vie makes leafe for years to com- 
mence from his death ; a ſtranger enters; though the 


pant ;*agreed, Lev, 201. in the caſe of Geary .v. Burs 


croft. | 


Do if tenant Pur auter ve leaſes for years, in truſt for 


and the leilee for years actually enters, but permits the 


Briagman Ch. ]. was afficmed per three juſtices, atſente 
Keyling Ch. J. Lev. 202, Geary v, Baarcyeft. 

"The cuſtom of a manor was, that every cuſtomary co- 
pyhold of that manor might be granted to three perſons, 
habendum to them ſzcceſſive ficut nominantur, & nan alitrr, 
A ſurrender was made to F. S, and his affigns for his 
own life, and the lives of two others. Powel ]. ſeemed 
to incline that if F. 8. had become bankrupt, and the 
eſtate aſigned, and the affignee had died, living the copy- 
holder ; the lord ſhould immediate!y have the land; ud 
Pwis Þ. thought that upon the death of the copyholder 
the eſtate of aſhgnee would determine, though the «fu: 
que vics were living. But it was agreed, that if the grant | 
had been ſo to F. $. for the lives of B. C. and D. and 
F- $. had Cied, the lord ſhould have the land again, though 
againſt his own limitation, becauſe there can be no occu- 
pant of a copyhold eſtate without a ſpecial cuſtom ; and his 
would be no miſchief, the failure being on the fide of th? 
eranteee only. 6 Mod. 63, 68. Mich. 2 An. B R. 
Smartie ve. Penhailow. Sce 16 Vin. Abr. tit Occupant; 
and ſee Life-rfiate. _ | 

Occupation, (Occrupatio,) Signifres the putting a man 
out of his freehold in time of war, and is all one with 
.Aifſeiin 1n, tuve{of peace, ſaving that it is not ſo d2r- 
-gerovs. Co. on Litt. 249. Aifo uſe or. tenure. 9S9 
we ſay, ſucl land is in the tenure or occupation of ſuch 

| a many 


| 
=» 3 : 0 © -# 

a man, that is, in his poſſeſſion, See Terre-tenant. had not any parochial rights, the chaplaing thereof were 
- Alſo trade or occupation, 12 Car. 2. Cape. 18. But occu- accountable ſor the fame to the parſon of the mother- 

1tions in the ſtat De Bigamis, cap. 4. are taken for uſur- church, Lindy. Q. de oblgtiin. &&f caf\s quta quidam, Such 
| patio:15 pon the King, and is when one uſurps upon the offerings as at this day are due to the parſon or vicar at ſa- 
\ King, by uſing liberties which he ought not. And as an FErBINEWth, marriages, burials, or churching of women, are 
- pnjuſt entry upon the King intg lands or tenements, ons luch as were confirmed by the ſtatute of 2 Ed. 6. c: 

an intruſion, fo an unlawful uſing of tranchifes is an uſur (13> and payable by the Jaws and cuſtoms of this realm, 
ation. But occupations 1N 2 larger ſenſe, are taken for before the making of the ſaid ſtatute, and are recoverable 
purpreſtures, intruſions and uſurpations, See 2 {n/?.|only in the eccleſiaſtical court. Godoiph. Rep. 426, 427. 
ol. 27 3+ PEE ran | tat. 32 Hen. 1. cap. 7. ſet, 2. injorces the payment 

Occuyavit, -Is a writ that lieth for him which is |of offerings according to the cuſtom and places where 
ejected out of land or ten?ment in times of war, as a writ they grow. 
of novel diſſeiſin lies for one ejected in time of Booby By ſtat. 2 & 3 FE. 6. wp. 14. ſea. 10. All perſons, 
Ingham, ſe#f. Brief de Novel Diſein. | which by the laws of thjs realm ought to pay their of- 

Ottave, (Oava) 'The eighth day following ſome pe- | ferings, ſhall yearly pay to the parſon, vicar, proprietary, 
culiar feaſts. See Vas. ; SN or their deputies, or farmers of the 

Odio et ati, Is an old writ mentioned in the ſtatute dwell, at ſuch four offering days as heretofore within the 
of 1/:minſler 1. made 3 Eqw. 1. cip. 11. And it was| ſpace of four years laſt pait hath been accuſtomed, and 
directed to the ſheriff o inquire, whether a man com-| in default thereof {hall pay for the ſaid oflerings at Eaſter 
mitted to priſon upon ſuſpicion of murder, be committed | following. : OT 
upon juſt cauſe of ſuſpicion, or only upon malice. Re-| 'The four offering-days, are Chr iſtmas, Enfter, Whit- 


gifter, fol. 133+ Bratton. tb. 3. part 2. cap. 20. And| ſuntide, and the feaſt of the dedication of | the pariſh- 


3f upon inquifition it were ſound, that he was not guilty, | church. Gb/, 739. | 
then there came another writ to the ſheriff to bail him. | Offertozum, A piece of ſilk or fine liner,, to receive 
But now that courſe is taken away by the ſtatute of 28| and wrap up the offerings, or occaſional obtations in the 
Edw. 3. cap. 9. as appears in Staundford Pl. Cro. fol. 77. church Hence in the ſtatutes of the church of St. Paul 
and Co. lib. 9. fel. 56. and Spe:man, verbo Atia. Atia| in London, it was ordained, Ut ac i/ta curet quod cor pora- 
was anciently written hatia, or hatya, for hate, from the] lia, pallz, veflimenta, offertoria & abſlerſoria munda ſint 
Saxon hatian, to wax hot, to rage, alſo to hate; not| integra & nitida. Statut. Eccl. S. Pauli, Lond. Ms. fol. 
atia, quia militia eft acida, as vir Edward Coke has it in| 39. bo Cowell, edit. 1727. | 3 
his 9 Rep. fol. 500. and in 2 Int. ſol. 42. See Spelm, | Oijire, (Officium,) Signifies that funCion by virtue 
on Atia. : | \ _—_—_ a man bath ſome employment in the affairs of 
_ Qcconomicus. This word was uſed for the executor | another, as of the King, or of another perſon. Cowell. 
of a laſt will and teſtament, as the perſon who had the] It is ſaid, that the word officiam principally implies a 
emmy or fiduciary diſpoſal of the goods of the party de-{ duty, and the next place the charge of ſuch duty ; and 
ceaſed Per teflamentum ſuum conſlituerat —— ut ceco- | that it is a rule, that where one man hath to do with 
nomicus i/livs dominus Georgius Winter teflamentum ſuum | another's affairs againſt his will, and without his leave, 
viclavit, Hiſt. Dunelm. apud Whartoni Angl.  Sacr. | that this is an office, and he who is in it 
part 1, pag. 784. Sometimes the word is taken Carth. 478. 
for an advocate or defender; as, ſummus ſecuiarium i 
c&conomicus, & proteftor eccle/ie, Mat. Parif. anno| ment, every ofhice beivg an. employment ; but there are 
1245. | ; | employments which do not come under the denomination 
Oſtence, (Delifum,) Is an at committed againſt a| of offices; ſuch as an agreement to make hay, plough 


law or ommitted where the Jaw requires it, and pu- | land, herd a flock, &c, which differ widely from that of + 


niſhable by it. /Yefim. Symb. And all offences are| ſteward of a manor, &c. 2 Sd. 142. | 
capital, or not ſo; capital, for thoſe which the offender | By the ancient Common Law, officers ought to be ho- 


ſhall loſe his life : and not capital, where any offender | neſt men, legal and ſage, & gui melins ſeiat & poſſit efficia 


may forfeit his lands and goods, be fined or ſuffer cor- | i/: intendere; and this, fays my Lord Coke, was the pulicy 
oral puniſhment, or both ;z but not loſs of life. A. | of prudent antiquity, that offlicers did ever give grace to 


P. C. 2. 126, 134 Capital offences are comprehended | the place, and not the place only to grace the officer, 
under high treaſon, petit treaſon, and felony: offences | 2 In/?. 32, 450. | 


not capitai include the remaining part of the pleas of the | Officers are diſtinguiſhed into civil and military, ac- 


Crown, and come under the title of Miſdemeanors. An | cording to the nature of their ſeveral truſts. Carth. 
offence may be greater or leſs, according to the place | 479 | 
wherein it is done. Finch 25. But the offence will be] Offices are diſtinguiſhed into thoſe which are of a pub- 
In equal degree in them, who are equally tainted with it; |lic, and thoſe whick are of a private nature; and herein 
and thoſe that aQt and conſent thereto are alike offenders. | it is ſaid, that every man is a public officer, who hath 
5 Rep. 80. | {any duty concerning the publick; and he is not the leſs 
Offering”. Oblations and offerings ſeem to be one| a public officer, where his authority is confined to nar- 
and the ſame thing, and are in a ſenſe ſomething of the | row limits; becauſe it is the duty of his office, and the 
nature of tithes being offered to God and his church, of | nature of that duty which makes him a public officer, 
things real or perſonal. Offerings are reckoned amonglt | and not the extent of his authority. Cartb. 479. 
perſonal tithes, and ſuch as come by labour and induſtry. It hath been held, that the commitſoners for purging 
are paid by ſervants and others once a year to the parſon | corporations could not take notice of or remove an at- 
or vicar, according to the cuſtom of the place; or they | torney of a coutt, it not being a publick office in which 
are to be paid in the place where the party dwells, at|the government was concerned. 1 $id. 94, 152. 1 Lev. 
ſuch ſour offering-days, as before the ſtatute 2 & 3'#4.6.|75. 1 Keb. 349. Rayme. 94. Hurſ#s caſe. 
cap. 13. within the ſpace of four years the lait paſt had] It hath been doubted, whether the cenſor of the college 
been uſed for the payment thereof, and in default thereof, | of phyſicians be ſuch an officer as is compellable to take 
tobe excommunicated. Cv. 3. Abridge Caſes 159. In London| the oaths preſcribed by the ſtatute 25 Car. 2. it being 
ofterings are a groata houſe. They are, by the law now in | urged, that the overſight and inſpeion of medicines was 
force, to be paid as formerly they have been. See ſtat. 32 | of a private nature; and that no offices were within the 
Hen. 8. 7. 27 Hen. 6, 20, 2 & 3 Ed. 6. 13.and Co. 11. intent of that ſtatute, bur ſuch as related to the revenue, 
ib, They properly belong to the parſon or vicar of that | or to the conſervation of the peace ; and that particular 
church where they are made ; of theſe ſome were free and | powers, created for particular purpoſes, were not within 
voluntary, others by cuſtom certain and obligatory. | that ſtatute. 5 Mod. 431. Carth, 478, The King v. 
Lhey were anciently due to the parſon of the pariſh that | Dr. Burnel!. | 


officiated at the mother church, or chapels that had paro- | Allo offices are diſtinguiſhed into ancient offices, and 
chial rights; but if they were paid to other chapels that | thoſe which are of a new creation ; and herein it is ob- 
Vor., 1, Ne 109. | 6 A | ſervable, 


pariſhes where they 


is an officer. . 


There is a difference between an cflice and an employ- 
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ſervable, that conſtant uſage hath not only ſanQuicied. the 
firſt eſtabliſhment of ſuch ancient offices as have exiſted 
time out of mind, but alſo hath preſcribed and ſettled the | 


manner in which they have and are to continue to exiſt, 
in what manner to be exerciſed, how to be diſpoſed, &c. 


Cro. Eliz. 636. 2 Roll. Abr. 182. Cro. 


C3. 97+ 
{ 1 Show. 4.36. 


Car. 513. 


There is alſo another diſtinftion of offices into ſuch as | 


are judicial, and ſuch as are miniſterial offices only ; the 
firſt, relating to the adminiſtration of juſtice, or the actual 
exerciſe thereof, muſt be executed by perſons of ſufficient 
capacity, and by the perions themſelves to whom they are 
granted ; and herein alſo ancient uſage and cuſtom mult 
govern, 1 Jen. 109. Dav. 35, 9 Cs. 97. 


1. IVho hath a right to create and grant or ofſign an office ; 
and of one office being imcident to another. 


2. Of the offence of buying and ſelling an office, and what 
offices are prohibited to be thus diſpoſed of. | E 

3. That remedies a perſ-n having a right to an office muſl 
purſue, to be let into the enjoyment of it, and baw a diſturb- 
ance 15 puniſhable, 


4. Of the forfeiture of an office ; and where for corrup- 
tion, bribery, extortion, and appreſſine proceedings, officers 
are puniſhable. 


1. Tha hath a right to create and grant or aſſign an office 1 
and of one office being incident ts another, 

The King is the univerſal officer and diſpoſer of juſtice 
within this realm, from whom all others are ſaid to be 
derived ; but yet he cannot create a new ofſice inconſiſtent 
with our conſtitution, or prejudicial to the ſubject. 12 
Co. 116. 1 Roll. Rep, 206. Carth. 473. | 

There are three things, ſays my Lord Ce, which 

| have fair pretences, yetare miſchievous; 1ſt, new courts; 
2d, new offices; 3d, new corporations for trade , and 
as to new offices, either in courts or out of them, theſe, 
he ſays, cannot be ereQed without aCt of parliament ; for 
that under the pretence of common good, they are exer- 
ciſed to the intolerable grievance of the ſubje&t. 2 /n/7. 
0. 
” As office granted by letters patent for the ſole making 
of all bills, informations and letters millive in the council 
of York, was held unreaſonable and void. 1 Fon. 231 
Mounſon v. Lyſter. | 

One Chute petitioned the King to erect a new office 

for regiſtring all ſtrangers within the realm, except mer- 
chant ſtrangers, and to grant the faid office to the peti- 
tioner with or without a fee; and it was reſolved by all 
the judges at Serjeants [nn, that the erection of fuch new 
offices for the benefit of a private perſon, was againſt all 
law of what nature ſoever. 1 C9. 116. and ſeveral cales 
there cited to this purpoſe. 

King Ed. 4. by his letters patent bearing date 1oth of 
OXober, anno 15, of his reign, reciting, I hat whereas 
there was no ofhce of the Chancellor of the Garter, and 
that there ſhould be ſuch an oflice of the Chancellor of 
the Garter, and that none ſhould have it but the biſhop 
of Saliſbury for the time being, we will and ordain, T hat 
Richard Bauchamp,* now biſhop of Sal:ſoury, ſhould have 
it for his life, and after his deceaſe, that his ſucceſſors 
ſhould have it for ever ; and amonglt divers other points 
it was reſolved unanimouſly, that this grant was void ; 
for that a new office was erected, that it was not defined 
what juriſdiction or authority the officer ſhould have, and 
therefore for the uncertainty it was void. 4 /njt. 200. 
Paſch. 6 Fac. 1. Biſhop of Saliſbury's cale. Moor 808. 

'The King cannot grant to any perſon to hold a court 
of equity, though he may grant zenere placita ; tor the dil- 
enſation of equity is a ſpecial truſt committed ro the 
King, and not by him to be intruſted with any other, 
except his Chancellor. #76, 63. 

Wherever one oflice 1s incident to another, fuch in- 

cident office is regularly grantable by him who hath the 
principal office ; and on this foundation it hath been held, 
that the Kivg's grant of the ofhce of county clerk was 


void, it being inſeparably incident to the oflice of ſheriff, | 


"0 *0- 
and could not by any law or contrivance be taken aw. 
from him. 4 Co. 32. Mitten's Cale, 4 

So the oftice of chamberlain of the King's Bey 
is inſeparably incident to the office. of marſhal ; 
fore a grant of the office of marſhal with a rec 
the cilice of chamberlain is void. 1 Salk. 4.39. 
Ch. J.--1-Lemms 320, J21-: Like point, 

90 it hath been reſolved, that the office of ex1oen'ts 
of Linden and other counties in Frgland, is incideys 
the office of Chief Juſtice of C. B. and that therefg,c 
2rant thereof by the King, though in the vacancy bigs 
Chicf Jultice, is null and void. Dyer 155. @ ;/ boy 
1 And. 152. and ſee Shaw. Par, Ca. Sir Retired F706 
caſe. FN 
My Lord C2ke ſays, that the juſtices of courts 0i4 ever 
appoint their clerks, fome of which aſter by preſcriptic 
grew to be officers in their courts ; and this right wha 
they had of conſtituting their own officers, is ſurthes 
confirmed to them by /7e/tm, 2, cap. JO. the reaſins 
whereof are twolold ; 1ſt, For that the law doth yer 
appoint thoſe that have the greateſt knowledge and {1 
to perform that which 1s to be done. 2dly, The officers 
and clerks are but to enter, inro!, or effect that which 
the juitices do adjudge, award or order; the inſufficient 
doing whereof maketh the proceeding of the jullices er. 
roneous, than the which nothing.can be more dithonour. 
able and grievous ro the juſtices, and prejudicial to the 
party... 2 [nff. 425. 4 1d. 173. cited, > 


2. Of the offence of buying and felling an office, and wh 
offices are prohibited to be thus diſpoſed of. 
The taking or giving of a reward for oflices of 1 
publick nature is ſaid to be bribery; and ſurely, {ag 
Hawkins, no.hing can be more palpably prejudicial to 
the good of the publick, than to have places of the 
highe!lt concernment, ot, the due execution whereof the 
happineſs of both King and people doth depend, diſpo. 
[ed of not to thoſe who are molt able to execute then, 
but to thoſe who ace moſt able to pay for them; nor 
can any thing be a greater diſcouragement to induſtry and 
virtue, than to ſee thoſe places of truſt and honour, 
which ought to be the rewards of thoſe who by their in- 
Juſtry and diligence have qualified themſclves tor them, - 
conferred on ſuch who have no other recommendation, 
but that of being the higheſt bidders ; neither can any 
thing be a greater temptation to officers to abuſe their 
power by bribery and extortion, and other aCts of injul- 
tice, than the conſideration of the great expences they 
were at in gaining their places, and the neceſlity of ſome- 
times {training a point to make their bargain an{wer their 
expeCtations. 2 /nft. 148. 1 Hauk. P, C. 168, 169, 
[t-is ſaid to be malum znſe, and indiftable at Common 
law. Noy 102. Moor 781. 
For which reafon, among many cthers, it is expreſs 
enaQted by 12 Rtc. 2. cap. 2. | bat the chancellor, iret- 
\(urer, keeper of the Privy ſeal, fleward of the King's 
houſe, the King's chamberlain, clerk of the rolls of the 
juſtices of the one bench and of the other, barons of the 
txchequer, and all other that ſhall be called to ordain, 
name or make juſtices of the peace, ſheriffs, eſcheators, 
cuſtomers, comptrollers, or any other officer or miniſter 
of the King, ſhall be firmly ſworn that they ſhall not 
ordain, name or make any of the above-mentioned oft 
cers for any gift or brokage, favour or affection; not 
that none that jueth by himtelf, or by others, privily 0 
openly, to be in any manner of office, ſhall be put mn 
the ſame office, or in any other, but that they make all 
ſuch officers and miniſters of the beſt and moſt lawful 
men, and ſufficient to their eſtimation and knowledge. 
And by the 4 H. 4. cap. 5. it is enacted, T hat n0 
ſheriff ſhall let his bailiwick to farm to any man for the 
time he occupieth ſuch office, 
But the principal ſtatute relating to this matter 1s the 
5 & 6 £4. 6. cap. 16. which is verbatim as 'ollows. 
Sef2. 1. For avoiding of corruption which may here- 
aſter happen to be in the oflicers and. miniſters in thoſe 
courts, places or rooms, wherein there is requiſite t9 be 
had the true adminiſtration of juſtice, or ſervices 0 
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truſt, and to the intent that perſons worthy and meet - 


© KF. + 

advanced to the place where juſtice is to be miniſtered, 
ny ſervice of truſt executed, ſhall hereafter be pre- 
the ſame, and no other. 
« Be it therefore enaCted, "That if any per- 
ns at any time hereafter bargain or ſell any 
office or offices, Or deputation of any oflice or offices, 

any part Or parcel of any of them, or receive, have 
pa to take any money, fee, reward or any other profit, di- 
refhly or indireCtly, or take any promite, agreement, Co- 

ant, bond or any affurance to receive or have any 
= e ; fee, reward or other profit, direCtly or indirect- 
hy, for any office or offices, or for the deputation of any 
"ice or offices, or any part of any of them ; or_to the 
intent that any perſon ſhould have, exerciſe or enjoy any 
office or offices, or the deputation of any oflice or offices, 
or any part of any of them, which office or ofhices, or 
any part or parcel of them, ſhall in any wiſe touch or 
concern the adminiſtration or execution of juſtice, or the 
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[thing in this aft heretofore m 
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entioned to the contrary 
thereof in any wiſe notwithſtanding. 
Sect. 5. © Provided alſo, That if any perfon or per- 
ſons do hereafter oftend in any thing contrary to the te= 
nor and effect of this aCt, yet that notwithſtanding all 


{ judgments given, and ali other a& or afts executed or 


done, by any ſuch perſon or perſons ſo offending by au- 
thority or colour of the oflice or deputation, which ought to 
be forteited, or not occupied, or not enjoyed, by the per- 
ſon fo offending as is aforeſaid, aſter the (aid offence ſo by 
ſuch perfon committed or done, and before ſuch perſon 
ſo offending for the ſame offence, be removed from the 
exerciſe, adminiſtration and occupation of the ſaid office 
or deputation, ſhall be and, remain good and ſufficient in 
law to all intents, conſtruCtions and purpoſes, in ſuch 


like manner and form as the ſame ſhould or ought to 


bave remained and been, if this a&t had never been had 
or made, x 


receipt, controlment or payment of any of the King's 
Highneſs's treaſure, money, rent, revenue, account, aul-' 
neage, auditorſhip, or ſurveying of any of the King's 
oh or hereditaments, or any of the King's Majeſty's 
cuſtoms, or any adminiſtration, or neceſſary attendance 
to be had, done or executed in any of his Majeſty's cuſ- 
tom houſe or houſes, or the keeping of any of the King's 
Majeſty's towns, caſtles or fortrefles, being uſed, occu- 
picd or appointed for a place of {trength and defence ; or 
which ſhall concern or touch any clerkſhip to be Occu- 
pied in any manner of court of record wherein Juſtice 1s 


ſty's honours, caſtles, manors, lands, tenements, | 


to be miniltered z that then all and every ſuch perſon and 
perſons, that ſhall ſo bargain or fell any of the ſaid of- 
fice or offices, deputation or deputations, or that ſhall 
take any money, fee, reward or profit, for any of the 
ſaid office or offices, deputation or deputations, of any 


of the ſaid offices, or any part of any of them, or ſhall | 


take any promiſe, covenant, bond or aſſurance for any 
money, reward or profit, t6 be given for any of the ſaid 
office or offices, or any part of any of them, ſhall not 
only loſe and forfeit all his and their right, intereſt and 
eſtate, which ſuch perſon or perſons ſhall then have of, in 
or to any of the ſaid office or offices, deputation or depu- 
tations, or any part of any of them, or of, in or to the 
gift or nomination of any of the ſaid office or offices, de- 


contrary in any wiſe notwithſtanding.” 


putation or deputations, for the which office or offices, 
or for the deputation or deputations of which office 
or offices, or for any part of them, any ſuch perſon or 


perſons ſhall ſo make any bargain or ſale, or take or re- 
ceive any ſum of money, fee, reward or profit, or any 
promiſe, covenant, bond or aſſurance to have or receive 
any reward, money, or profit z but alſo that all and every 


ſuch perſon or perſons that ſhall give or pay any ſum of | 


money, reward or fee, or ſhall make any promiſe, agree- 
| ment, bond or aſſurance for any of the ſaid offices, or 

for the deputation or deputations of any of the ſaid office 
_ or offices, or any part of any of them, ſha!l immediately, 


by and upon the ſame fee, money or reward piven or | 


paid, or upon any ſuch promiſe, covenant, bond or 
_ agreement had or made for any fee, ſum of money or 
reward, to be paid as is aforeſaid, be adjudged a diſabled 
perſon in the law to all intents and purpoſes, to have, oc- 
cupy and enjoy the ſaid office or offices, deputation or de- 
Putations, or any part of any of them, for the which 
luch perſon or perſons ſhall ſo give or pay any ſum of 
money, fee or reward, or make any promiſe, covenant, 
bond or other afſurance to give or pay any. ſum of 
money, fee or reward. ; 

Sect. 3. ** It is further enaQted, That all and every 
luch bargains, ſales, promiſes, bonds, agreements, cove- 
nants and aſſurances, as before ſpecified, ſhall be void to 
and againſt him and them, by whom any ſuch bargain, 


ale, bond, promiſe, covenant or afſurance ſhall be had 
* Or made. _ 


«© Provided alſo; "That this at ſhall not extend to be 
prejudicial or hurtful to any of the chief juſtices of the 
King's courts, commonly called the King's Bench or Com- 
mon Pleas, or to any of the juſtices of afliſe that now be, 
or hereafter ſhall be; but that they and every of them 
may do in every behalf, touching or concerning any office 
or offices to be given or granted by them, or any of them, 
as they or any of them might have done before the mak- 
ing of this ac, any .thing above-mentioned to the 

In the conſtruction of the laſt mentioned 
following opinions have been holden. | 

I. TI har the office of chancellor, regiſter and commiſ« 
ſary in ecclebaſtical courts are within the meaning of the 
ſtatute, inſfomuch as thoſe courts do not only determine 
matters which are brought before them pro ſalute anime, 
but alſo have the deciſion of diſputes concerning the law= 
fulneſs of matrimony, and legitimation of children, which 
touch the inheritance of the ſubjeC&t ; and alſo hold plca 
of legacies and tythes, &c. in which reſpefts they are 
courts of juſtice. Cro. Fac. 269. 3 In/t. 148. 12 Co. 78. 
Salk, 468, 3 Lev. 287, 2 Vent. 187, 267. %y 

2. It hath been adjudged, that offices in fee are out of 
the ſtatute; for if the King be ſeiſed in ſee of a baili- 
wick, and he demiſe the ſame to 4. who demiſes to B. ren- 
dering rent, the demiſe to B, is not within the ſtatute ; 
for offices in fee being excepted out of the ſtatute, under 
leaſes of ſuch offices are alſo excepted incluſively. 2 Lev. 
I5I. Ellis ver. Ruddie. | | 

3. Ir hath been reſolved, that the place of cofferer is 
within this ſtatute, and a perſon having once purchaſed 
this place is for ever difabled to enjoy the ſame; and that 
the King 1s bound by this ſtatute. 3 Bul/t. g1, Sir Arthur 
Ingram's caſe. Co. Lit. 234. S.C. and there faid, that 
the King could not diſpenſe with this ſtatute by any nor 
ob/tante. Cro. Jac. 385. 5. C. cited. 

4+ It hath been agreed, that the ſale of a bailiwick of a 
hundred is not within the ſtatute, for ſuch an office doth 
not concern the adminiſtration of juſtice, nor- is it an 
office of truſt, 4 Leon. 33. Godbolt's caſe. 4 Mod. 223. 
S. C. cited. 

5. If A. being a ſurveyor of the cuſtoms, agrees with 
B. that B. ſhall be his deputy, and that in conſideration 
thereof B. ſhall pay A. 6oo/. and 100/. annually ; and 
it is further agreed, that 4. will ſurrender his patent, and 
procure a new one in the names of 4, and B which is 
done accordingly, and B. gives A. a bond for perform- 
ance of the whole agreement; the bond is void, as being 
within this ſtatute; for though part of the condition, 
ſuch as procuring a new patent, &c. may not be void 
within the ſtatute, yet being joined with that which is ſo, 
it makes the whole void. 2 And. 55, 107. Smith ver, 
Coteleſhill. 

6. It hath been adjudged, that a ſeat in the ſix clerks 


ſtatute, the 


$2. 4. © Provided always, That this a&t, or any thing 
therein contained, ſhall not in any wile extend to any 
 vlice or offices, whereof any perſon or perſons is or ſhall 
be ſeiſed of any eſtate or inheritance; nor to any office 
or parkerſhip, or of the keeping of any parkhouſe, ma- 


office is not within the ſtatute, being a miniſterial office 
only; and they are but under-clerks, who have ſo much 
a ſheet for copying, &c. But one judge held it not fale- 
able at Common Law for the the following reaſons ; 11t, 
Diſcouragement of merit and induſtry. 2dly, It is be- 
ing the occaſion of extortion and exaCtion of exceſlive fees. 


nor, garden, chaſe or foreſt, or to any of them; any 


3 


3dly, From its being a great charge to ſuits, 4tbly, It 
| | og exempts 


exempts the perſons, who enter by thefe means, in a 


great meaſure from the due regulations under which they 
ought, to be; for they are not ſo eaſily removed, as if 


they were at the will of him who hath the diſpoſal of | 
them. Paſch. 26 Car. 2. in C. Sparrow ver. Rey» 
nol1s. 


| 7. Tt hath been held, that this ſtatute doth not extend 
to military officers ; and that the 7 /Y, & M7. which re- 
quires, that every commiſſion officer, before his commiſ- 
fion is regiſtered, ſhould take the oath there mentioned, 
that he had not dire&tly or indireQly given any thing for 
procuring the commiſſion, but the uſual fees extended 
only to horſe, foot and dragoons, but not to the marines. 
Preced. Chan. 199. 
8, It hath been adjudged, that the ſale of the deputa- 
| tion of the office, of provoſt marſhal of Famara, is not 
within this ſtatute ; becauſe this ſtatute does not extend 
to the plantations. 4 454. 222. Salk. 411. Blankord 
ver. Galdy. 2 Med. 45. S. P. undetermined, and there 
ſaid arguende, that ſo good a law ſhouid have as extenſive 
a conſtruction as poſſible. | | 

9. In a writ on a judgment in Ireland, it was held 
clearly that the office of clerk of the crown, and clerkof 
the peace, was within the ſtatute ; but that this law did 

not extend to Ireland, not being efhafted there. Trin. 
9 Gee. 2.in B. R Macarty ver. Wickford. 

10. It hath been.held, that one who makes a contract 
for an office, contrary to the purport of this ſtatute, is ſo 
far diſabled to held the ſame, that he cannot any time 
during his life be reſtored to a capacity of” holding it by 
any grant or diſpenſation whatſoever. Hob. 75. Co. Lit. 
235»  Cro. Car. 361. Cro. Fac. 380. _ | 

I1. It is held, that where an office is within the ſtatute, 
and the ſalary certain, if the principal make a deputa- 

tion, reſcrving a leſſer ſum out of the ſalary, it 1s good; 
ſo if the profits be uncertain ariſing from fees, if the 
principal make a deputation, reſcrving a certain ſum out 
of the fees and profits of the office, it is good ; for 
in theſe caſes the deputy, by his conſtitution, 1s in place 
of his principal, yet he has no right to his fees, they 
{till continue to be the principal's ; ſo that as to him it 
is only reſerving a part of his own, and giving away the 


I 


J 


by 


reſt to another ; but where the reſervation or agreement | 


is not to pay out of the profits, but to pay generally a 
certain ſum, it muſt be paid at all events; and a bond 
for performance of ſuch agreement is void by the ſtatute. 
Salk. 468. 6 Med. 234« Godolphin v.* Tudor. Comb. 
359) SP. - 

12. It hath been held, that this being a publick law, 
the judges ex officio are to take notice of it; but yet 1: 
ſeems the more regular and ſafe way to plead it; but it 
hath been reſolved, that a perſon in pleading this ſtatute 
need not alledge, that the party again{t whom it is plead- 
ed is not within any of the provi/o's or exceptions in the. 
ſtatute; but that if he be, it muſt come on his ſide 
to ſhew it. T7in, 9 Geo. 2. in B. Re Macarty ver. 
Widkford. | 


3. What remedies a perſon having a right to an office, muſt 
purſue, to be let into the enjoyment of it, and how a diſturb- 
ence 15 puniſhable. | f7 | 


It is held clearly, that an aſfiſe lay at Common Law for 
an office, and that therefore, though the ſtatute of /Yefm. 
2. cap. 25. ſpeaks only of offices in fee, yet an aſhſe lies 
for an office in tail, or for life ; but this 1s to be under- 
ſtood of offices of -profit, for of an office of charge and 
no profit an aſliſe does not lie, 8 Co. 47. a Fobn Webb's 
caſe. ' 2 Inſt. 412.:S..P. | 

But a man ſhall not have an aſliſe of the whole office, 
unleſs he be difleiſcd of the whole; but if a man be dif- 
ſeiſed of parcel of the profits of an office, he may have 
an afliſe ſor that parcel only, 8 Co. 49.6. 2 [n/t. 412. 

In an aſliſe for an office newly erected and conſtituted, 


the demandant in his plaint muſt ſhew what fee oc profit 
is granted for the exerciſe thereof ; for this office cannot 


OF. P 
But in an afliſe for an ancient office, 
in his plaint need not ſhew what fee or pr 
to it, for it ſha!l be intended there is ſom 
8 Os. 49. ' eli | 
In an afliſe for an office, the demandant mu 
ſeiſin ; but it hath been held, that the takin 
captas againſt B. is ſufficient ſeiſin of the o 
de banco, 1 Roll, Abr. 270, 
So if one by the houſe of commons be committed to 4 
who before and long after was in poſſeſſion of the office 
of ſerjeant at arms to the houſe, and the priſoner com 
pounds with ÞB, for his fees, and gives him twenty ſhil. 
lings 3 this is a good ſeifin of the office by B for he on. 
not be difleiſed thereof but at his eleQtion; and it was 
likewiſe held, that proving that B. being in the lobby of 
the houſe of commons, took hold of the docr of the 
houſe and laid his hands upon the mace, then being in 
the hands of 4, to take it, but hindered by A. was gogg 
evidence both of a ſeifin and difſeifin. 2 Lev. icy, 
Cragg v. Norfolk adjudged, | . 
But where the ſcrjeant of the mace to the houſe of 
commons, 1n, an action upon the caſe for a diſturbance 
recovered damages; and whether this was a ſufficient 
ſeifin, the damages being recovered in ſatisfaQion of the 
fees, and he then being out of poſſeſſion of his office 
was doubted; ſome of the judges inclining one way and 
ſome the other ; and it was intended to have been found 
ſpecially, but the plaintiff being unwilling to ſtand to i: 
was nonſuit. 1 Lev. 108. and ſee 4:d. 122. where ſuch 
recovery 1s held to be a ſufficient ſeiſfin. 
Alſo an aſliſe for an office, the demandant in his 
patent muſt ſet forth a title. 3 od. 273. Savirr y, 
Lenthal. | 
An aſliſe lies for the office of regiſter of the admiralty; 
for though their proceedings are according to the Civil 
Law, yet the right of their office is determinable at the 
Common Law; ſo of the maſterſhip of an hoſpital, being 
a lay fee. . 8 Co. 47. 2 Infl. 412. 11 Cv. 99. b. Dye 
152« - 
A man may bring an aEtion on the caſe for the profits 
of an ofhce, though he never had ſeifin. 1 174, 122, per 
Hale Ch. }. | | 
If the King grant the office of comptroller of the 
cuſtoms to A. and B. durante beneplacits, and A. dies, 
and afterwards the King grants the faid office to C, and 
yet B. under pretence of ſurvivorſhip, exerciſes the aid 
office, and receives the profits thereof 3 C. may have an 


the demandany 
ohit is belongin 
e fee or profit, 


{i ſhew 2 
g of 3d, for a 
tice of filizer 


| indebitatus aſſumpſit for ſo much money had and received 


to his uſe. 2 Md. 260. adjudged upon a ſpecial yerdidt 
between Arris ve. Stukely, | 


4. Of the forfeiture of an office ; and where far carru- - 
tron, bribery, extirtion, and oppreſſive proceedings, officers 
are puniſhable, | 

It is laid down in general, that if an officer aCts con- 
trary to the nature and duty of his office, or if he refuſes 


{to act at all, that in theſe caſes the office is forfeited, 


11 Ed, 4. 1.b. 2 Roll, Abr. 155, | 

But herein it will be neceſſary to conſider more mi- 
nutely, what ſhall be ſaid ſuch a&ts as are contrary tothe 
duty of his office, and how far the ſame, whether they 
be aQts of omiſſion or commiſſion, amount to a forfeiture; 
wherein it hath been clearly agreed, that a gaoler by ut 
fering voluntary eſcapes, by abuſing his priſoners, bj 
extorting unreaſonable fees from them, or by detaining 
them in goal after they have been legally diſcharged and 
paid their juſt fees, ſorfeits his office; for that in the 
grant of every office it is implied, that the grantee executed 
it faithfully and diligently. Co. Lit. 233. 9 Ct. 5% 
3 Med. 14.3. 

But it is held, that one negligent eſcape is not a for- 
feiture, though one voluntary one is, but that two nt 
gligent eſcapes amount to a forfeiture. 39 Hen. 6. 33 
2 Roll. Abr. 155. 2 Fern. 173. and fee ſtat. 8 & 9 3 
cap. 27. tit. Gaoler, | 

There. are, ſays my Lord Cote, three cauſes of for- 


have a fee or profit appurtenant to it, as an ancient office 
may, and for an office without tee or profit no aſliſe lies, 


feiture or ſeizure of offices by matter in deed. iſt, By 
Abufer. 2dly, Nonuſer, 3dly, Refuſal. 1ſt, Abuſer; 


8 Co. 49. IFilvs caſe. 


as by a marſhal or other gaoler's permitting do 
20))z 


OFF 

2dly, By non-uſer ; in which there is this difference, when 
the office concerns the adminiſtration of juſtice or the 
commonwealth, the ofhcer ex ac ought to atrend 
withougany demand or requeſt, there by non- uſer or non- 
attendance the ofhce is forfeited ; but where an officer is 
not obliged to attend, but upon demand or requeſt made 
by him whoſe officer he 1s, there without ſuch demand or 
requeſt, there can be no forfeiture; and herein alſo my 
Lord Cote in another place takes the following diverſity, 
* viz, that non-uſer of itſelf, without ſome ſpecial damage, 
is no forfeiture of: private offices, but that it is otherwiſe 
of 2 publick one, which concerns the adminiſtration ef 
juſtice. Zdly, As to refuſal, be ſays, that in all caſe: 
where an officer 18 bound upon requelt to exerciſe his 
office, if he does not do it upon requeſt, he forfeits it ; 
as if the ſteward of a manor be requeitcd by the lord to 
hold a court, if he does not do it, it is a forfeiture. 
6C1. 50. Co. Lit. 233. 6. 

The King granted the abbot of Sr. 4iban to have a 

aol, and to have a gaol-delivery, and divers perſons were 

committed to that | gaol for felony; and becauſe the 
abbot would not be at the expence of making deliverance, 
hut had detained perſons in priſon a long time, it was 
reſolved, that the abbot had for that cauſe forfeited his 
franchiſe, and that the ſame might be ſeized into the 
King's hands. 2 [n/t. 4.3. | 

It a ſcire facias be brought to repeal the patent of a 
ſ-archer of the cuſtoms in a port-town for non-attendance, 
and upon evidence it appears, that ſuch a ſhip was im- 
ported and unladen, and others alſo were exported beyond 
ſeas, not being ſearched, and that when thele ſhips were 
ſo imported or exported, neither the ſearcher himſelf, nor 
any of his deputies were there, tho' it does not appear 
to be by negligence or voluntarily, yet this voluntary ab- 
ſence and negleR, ſo as neither himſelf nor ſervants were 
there to ſearch, is not only craſſa negligentia, but a vo- 
luntary permiſhon and forteiture. Cro. Car. 491. The 
King v. Rocks, adjudged. * 3 Med. 146. S. C. cited. 

&o if a gaoler ſhould leave his priſon door unlock'd, 
and the priſoners eſcape, it is not only a negligent but a 
voluntary eſcape. Cro. Car. 492. per cur”. | 

If conditions in law, which are annexed to offices, be 
not obſerved and fulfilled, the office is loſt for ever, for 
theſe conditions are as ſtrong and binding as expreſs con- 
ditions ; and therefore if the office of forreſter, &c. deſcend 
to an infant or feme covert (where by law they may ſo. 
deſcend) and theſe are nor exerciſed by ſufficient deputies, 
they become forfeited, Co. Lit. 233. b. 8 Co. 44. Cro, 
Car. 556. Hard 11. | | 

If a parker or toreſter cut a tree, not for browſe or 
reparations, this is a forfeiture in law of his office ; be- 
cauſe he breaks the condition in law annexed to his office, 
which is, that he will preſerve the game, and not do any 
thing that may impair or deſtroy them 3 but other books 
hold, that the cutting down of trees is no forfeiture, if 
he leaves ſufficient for browſe and ſhade for the deer, and 
to cover them. 9 Co. 50. a. Cro, Eliz. 385. 1 And. 
29, Poph. 117. cont. Moor 507, 2 Mod. 121. 

Inſuthciency 1s an original incapacity which creates the 
forfeiture of an office ; ſo if a ſuperior puts in a deputy 
into an office, which may be exerciſed by deputy, whois 
ignorant and unſkilful, this is a forteiture of the office. 
4 11d. 29. arguendo. | 

If the King grants an office in any of the courts at 
We/tminfler, the judges may remove an officer for inſuf- 
 hiiency, and they are the proper perſons to judge of his 

abilities. 4 1:d. 30. arguendo. Where an officer may be 
removed, but not abridged of his fee. 1 Rol. Rep. 82, 83. 
A philizer of C. B. being abſent two years, and baving 
farmed out his office from year to year, without the li- 
cence of the court, was diſcharged by the Chief Juſtice, 
ex afſenſu ſoctorum ſuorum, by words ſpoke openly in court ; 
and though there is no record made of the diſcharge, 
nor no legal ſummons for him to anſwer to any accu- 
ſation, yet the diſcharge was held good. Dyer 114. b. 
Pl. 64. 1 Roll. Abr, 155-8, C. 

An officer was turned out, becauſe that he /poliavit que- 
dam recorda contra officii ſui debitum z and it was objected, 


It, 'That it was not certain enough, becauſe not ſhewn 
Vor., II, N9 109, 7 | 


OF FP 
| what records; to which the court anſwered, that it would 
be prolix, and then he having ſpoiled the records, the 
are not perhaps to be had. 2d objeRion, | That it may be 
he did it by chance, and not wilfullyz to which the court 
ſaid, that the concluſion contra officii ſur debitum includes 
that. 1 Keb. 597, Pilkingtin's Caſe, 

If A. hath the cuſtody of a caſtle with all profits, &c, 
granted to him for life, of which the inheritance hath 
been granted to B, and A. refuſes B. to let him inhabit in 
the houſe, this is a forſeiture in 4. C0. Tac. 17, 18. 

If tenant in tail of an office commit a forfeiture, this 
ſhall bind the iſue, by force of the condition tacitly an« 


jnexed by law to ſuch eſtate ; bur if an officer for life com- 


= a — yp ſhalLnot affeQt him who hath the in- 
eritance. 11 £4ag. 1. 20 Ed. 4. 56. Fer. 6. 32. 
22 Af}. 34- 8 Hc 4.18. 2 Hen. LY of Een hey 
2 Roil. Abr, 155. 7 Co. 34 Poph. 119. 1 Lev, 18. 
Raym. 216. 3 Lev. 8, 3 Mead. 146. Skin, 114, 
2 Vern. 189, 269. Bridgm. 27. 
The archbiſhop of Camerbury granted the office of 
guardian and keeper of Alyngton Park to Sir Edward Ne- 
url, and to Henry one of his ſons, with a certain fee du- 
ring their lives, and the longeſt liver of them, which was 
confirmed by the prior of Chri/t-Church, Canterbury, to 
be exerciſed by them or their ſufficient deputy, for whom 
'hey ſhall anſwer; Sir Edward was attainted ; and the 
queſtion was, it the King ſhould have the office by the 
attainder ; and it was reſolved, that being only an oflice 
of {kill and confidence, the ſame was not forfeited to the 
King, but that the ſurvivor ſhould hold the ſame with 
the profits incident thereto. Pl,w, 378. Sir Henry Ne- 
vil*s caſe. 
| But if the King grants an office which concerns truſt 
and diligence to two, and one of them is attainted, the 
entire ofhce is forfeited to the King ; for he cannot make 
one to occupy in common with another. Paw. 180. 
Wherever an officer, who holds his office by patent, 
commits a forteiture, he cannot regularly be turned out 
without a ſcire facias, nor can he be faid to be completely 
ouſted or diſcharged without a writ of diſcharge ; for his 
right appearing of record, the ſame muſt be defeated by 
matter of as high a nature, But for this ſee Dyer 155, 


198, 211. 9g Co. 98, Co. Lit. 233. Cre. Car. 6c, 61. 
i Sid, $1, 134. 8 Co. 44. be 1 Roll, Abr, 580. 3 Mead. 
335. 3 Lev. 226. | 


There can be no doubt but that all officers, whether 
fuch by the Common law, or made purſuant to ſtatute, 
are puniſhable for corruption and oppreſhve proceedings, 
according to the nature and heinouineſs of the offence, 
either by indiCtment, attachment, aCtion at the ſuit of the 
party injured, loſs of their offices, &:. 6 Med. g0. 

But beſides the puniſhment by indictment, information, 
&c. all courts of record have a diſcretionary power over 
their own officers, and are to ſee that no abuſes are com- 
mitted by them, which may bring diſgrace on the court 
themſelves ; alſo the court of King's Bench, by the ple- 
nitude of its power, exerciſes a ſuperintendency over all 
inferior courts, and may grant an attachment againſt the _ 
judges of ſuch courts for oppreſſive, unjuſt, or irregular 
practice, contrary to the obvious rules of natural juſtice. 
Dyer 218. Palm. 564. 1 Salk. 210. 


As to extortion by officers, it is ſo odious, (being 
more heinous, as my Lord Czke ſays, than robbery, as it, 
is uſually attended with the aggravating fin of perjury,) 
that it 1s puniſhable at Common law by fine and impri- 
ſonment, and alſo by a removal from the office in the 
execution whereof it. was committed ; and is defined to 
be the taking of money by any officer by colour of his 
office, either where none at all is due, or not ſv mach is 
due, or where it is not due. Co. Lit. 308, ba 2 1/t, 
209+ 10 Co. 192. 2 Rell. Abr. 32, 57. Cro. Car. 438. 
448. Raym. 315. | 

But the ſtated and known fees allowed by the courts 
of juſtice to their reſpective officers, for their labour and 
trouble, are not reſtrained by the Common law, or by the 
ſtatute of //7/?m. 1. and therefore ſuch ſees may be legally 
demanded and infiſted upon, without any danger of ex- 


tortion. 21 Hen. 7. 17, Co. Lit. 368. 
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Alſo it ſeems, that an officer, who takes a reward |\atutes of this kingdom call Chancellor, 
which is voluntarily given to him, and mo has been | T he reſt, if they be more, are by the Canon law calle 
uſually in certain caſes for the more diligent or expeditous | Offciales Frranci. Glo. in Citem. 2. De Keſcriptis 4 
performance of his duty, cannot be laid to be guilty of | with us termed C:mmiſſaries, commiſſarit, or ori; "Y 
extortion ; for without ſuch a premium it would be 1m Gommiſſurii Foranti, Lt ditlerence of theſe two Ca 
pollible in many caſes to have the Jaw executed with you may read in Lindewade, tit. De Sequeſtra Popiſ. ca wh 
vigour and ſucceis. 2 /n/f. 210. 3 Inft. 149. Cs. Lit. | verbo Officiaiis, But this word official in our ſtatutes oy 
368. | Lo Common law fipnivtes him whom the archdea: on ſubſt; 
But it has been always held, that a promiſe to pay an |tuteth in the exccuting of his juriſdiction, as appears i 
officer money for doing of a thing which the law will not |the faid fiatute, C:well, edit. 1725. S oy 
ſuffer him to take any thing ſor, is merely vcid, however O\iftarus non jarienuls vel amuoendi?, Is a writ g; 
treely and voluntarily it may appear to have been made. |rected w the magiſtrates of a corporation, wil'ing ah 
3 Roll. Abr. 16. 1 Rell. Rep. 313. Ney 76. 1 Jon. 05.|not to make ſuch a man an ofſicer, and to put him out # 
Cro. Eliz. b54. Moor 468. Cro. Fac. 103. the oihce, he hath, until inquiry be made of his manne , 
If an indi&tment ci extortion charges 7. S. with the according to all INGUILtioH lormeriy ordained, Reg. *Yag 
taking of 50s. as bailift of a hundred colore offictr, without | el. 126. v" 
ſhewing for what he took it, this is good at Jeaft. after} Wil, Search to be made in London for deieAive oi!; 
verdict, for perhaps be might claim it generally as being | 3 Hen. 8. c. 14, Duties on hempſeed oil, rape oil ind 
due to him as bailiff, in which cafe the taking could not}other ſeed oil, and oil olive, 2 //. & 11. Self. 2 6 s 
be otherwiſe expreſſed. 1 S:4. 91. The King v. Cover. |jett, 9, 41. No lamps to be uſed in private houſss þ,. 
As to bribery, it 3s ſaid in a large ſenſe to be the re- [of fith oil. 8 Ann. cape Y. fect. 18, See Gaustas 
_ceiving or offering of any undue reward by or to any | Wj;alrs, ; led 
perſon whatſoever, whoſe ordinary profeſſion or buſineis| Qicron laws, Or the laws of Oleron, ( Leges Uliarin 
relates to the adminiſtration of public juſtice, in order |/zs) are fo called, becauſe made when King Richard yo 
to incline him to a thing againſt the known rules 0f| Firſt was there, and have reſpe& to maritime affairs. = 
honeſty and integrity, but that in a ſtrict ſenſe it Ggnifies |; Lit, fol 260. This Ol:ron is an iſland in the bay of 
the taking of any thing valuable by one in a judicial | //:quizarn, at the mouth of the river Charent, now helon 
Place, of any one who have to do before him any way; ing to the French King. See Selden's Mare Clauſum bl 
for doing his office, or by colour of his office, but of the|222, & 254. and Prynn's Animaduerſions on Co. 4 hit, 
King only ; allo it ſignifies the taking or giving a reward] f,/. 126, = 
for offices of a publick nature, which manifcitly tending} Oinyiar, (Olympins,) The ſpace of five years: 
to diſcourage men, and to introduce all kinds of coirup-| thelred, King of the Engliſh Saxons, reckoned his reizn 
tion, is highly puniſhable by the Common law. Fr by Olympiads, as appears by a certain charter of his, 
zeſcue de Laud. cap. 51. 3 tnjt. 145, 149. 41%. 9g. ving thele words, Conſentiens (inquit) fend fantle Gruis 
Cro. Jac Og. *:: | fabſcripfſs in olympiad 4 Regni met. And this, by cotem- 
And theſe ſeveral offences are ſo oious in the cye ol porary writers, ſecins to have been the fixteenth Vear of 
the law, that they are puniſhable not only with the ftor-|his reign, and 1n the year of our Lord 994, or therea. 
feiture of the offender's office of juſtice, but alſo with fine | bouts, Spelman. 
and impriſonment z allo It is ſaid, that at Common law| Qnuſſions, Are placed among crimes and offences; 
bribery in a judge, in relation to a cauſe depending before | and omiilion to hold a court leet, or not (wearing officers 
him, was looked upon as an offence of fo) heinous a na-|therein, &c. are cauſes of forfeiture. ' 2 Haw, C:7% 
ture, that it was lometimes puniſhed as high treaſon be-jQmiflions in law proceedings render them vicious and de. 
fore the ſtatute 25 £d. 3. 3 nfl. 145, 1 Leon. 291. Cre.|fective; as want of warrants of atttorney entered, ©, 
Fac. 65. Ruſbw. Collefion, part 1. a. fol. 31. i K.b. 202, 204. See Nonfcaſance. 
Alſo it is ſaid in general, that all wilful breaches of | Oncuane, (From the Saxon Oncunnen accuſatus,) Ac- 
the duty of an office are forſcitures of it, and alſo punith-|cuſed, Leg. Alfred. c. 29. Cell, edit. 1727, 
able by fine, &c. for ſince every office is inſtituted, not for}; Hnetanda p2o cata poztioms, Is a writ that lies. for 
the ſake of the officer, but for the good of ſome other, }a joint-tenant or tenant in common, that is diſtraincd 
nothing can be more juſt than that he, who either neg-|for more rent than his proportion of the Jand cometh to. 
leQs or refuſes to anſwer the end for which his office was | Reg, Orig. fol. 182. 
ordained, ſhould give way to others who are both able{ @). ti. In the Exchequer, as ſoon as a fherif enters 
and willing to take care of it, and that he ſhouid be pu- [into his accounts, for iſſues, amerciaments and mean pro- 
niſhed for his neglect or oppreſſive execution ; but the par- fits, they tet upon his head this mark QC. z/. which &- 
ticular inſtances wherein a man may be ſaid to aft con- | notes QUner atur, nfl havet ſuffirientem exoncyatiorenm ; and 
trary to the duty of his office, tho? various, are yet ſo ge- thereupon he forthwith becomes the Ring's debtor, anda 
nerally obvious, tht it ſeems needleſs to endeavour to|g:bet ſer upon his head, and then the parties Per avayic be- 
enumerate them. Co, Lit. 233, 234+ | come debrors to the ſheriit, and dilchirged againſt the 
For more learning on this ſubjeft, ſee 16 Vin. Abr. and|King, Co. 4 Tnjt. fol. 1:0. | 
3 Bac. Abr. tit. Othce and Officers. O:1ftow, ( Arthur, Efq;) An Annuity of 3000 [. per 
Office found, Is where an inquiſition is made to the | 4777: out of the aggregate fun, tor the natural lives ol 
King's uſe of any thing, by virtue of his office who inqui- Arthur Onfln, Eſq; and of his lou Ge:rge Qrflnw, Ely; 
reth. And thercſore we oftentimes read of an effice feund,|in conſideration of the long continued and eminent ſe; - 
which is nothing eiſe, but ſuch a thing found by inqui- | vices of the ſaid Arthur Or fiow, as Speaker of the hovlz 
-fition made ex 2ficio. And in this ſenſe it is uſed, 33|of Commons, 2 Ges, 3. c. 33. MM 
H. 8. 20. and in Staundſ. Prareg. fol. 61. where to Cl; iligetanli, the charve of importing, menti- 
traverſe an office, 1s to traverſe the inquiſition taken of an oned 12 Car. 2: Art. 2.8, | 
office, And in Kitchin, fol. 177. to return an office, is to Wits p23banty, The burden of proving, ſpoken of 
return that which is found by virtue of the office. And | 14 Car. 2. wp. 11, and ſeveral other ſtatutes, 
there are two ſorts of offices in this ſignification iſſuing | ©p4ii law, (Lov manife/la ſer apparens) Is making 4th 
out of the Exchequer by commiſſion, viz. an office to in- | which by 1agie Charta, cap. 24, Bailiifs may not put 
title the King to the thing inquired of, and an office of in-| mcn unto upon their own bare alle1tions, except they have 
rudtion ; for which ſee Co, 6. Rep. fol. 52. Pages caſe. | witneſs to prove the trath thereof, vee X aw, F 
See {nquiſition. BEN Gpentyzesſ, Open theft. SOugedam plutita vel cr1mimd 
Official, (Offictalis,) By the ancient Civil law ſignifies | emendari non froſſunt, gue ſunt kuilrech, bernet, ofel 
him that is the miniſter of or attendant upon a magpiltrate. |thef, eberemord and latordiwick, Reg. iTen, 1. c@P. 1% 
In the Canon law it is eſpecially taken tor him to whom | 7{:c in emendationibus Hillie!, pri. Ran dratur, faith Opec» 
any biſhop doth generally commit the charge of his fpi- |man, | | 
ritual juriſdiction, and in this ſenſe there is one in every | Gperartt, In ancient ſurveys and accounts of on 
dioceſe called Offcialis Principalis, whona the laws and | nors, we mect oſten with thoſe tenants which vo Cel 
Cherdli!) 
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they were thoſe who had ſome little portion of 
Ind, by the duty of performing many bodily Jabours, 
ant other ſervile works for their landlord, and were no 
other than the /c7v1, natives and bondmen,. Cowell, ed. 


! / c * - : - . . 
'Hzecatio, One day's work performed by any inferior 


tenant to the lord. [4 ib. Paroch, Antiq. p. 320. 

Opp 100, in a private ſenle, is the trampling upon, 
or bearing down, on pretence of Jaw, which is un- 
jult : but where the law is known and clear, though it 
he uncquitabie, the judges muſt determine according to 
that. Vaugh. 37 1n another fſignification, it is ſaid by 
Farteſcue, that all the unjuſt methods invented by princes, 
to extort money from their ſubjects, are ſo many foun- 
tains of opprethon, which never dry up; for ſucceeding 
Kings [c}dom ail to foilow the example of their prede- 
cellors. Forteſc. Laud. Leg. Angl, vee 16 Vin. Abr. 


I, 

© Ontion. When a new ſuſFragan biſhop is conſecrated, 
the archbiſhop of the province, by a cuſtomary preroga- 
tive, does.claim the collation of the firſt vacant dignity or 
henefice in that fee, at his own choice, which is therefore 
called the archbiſhop's option, Cowell, edit. 1727. 

Oza, This was Saxon money or coin, valued at fix- 
teen pence a piece, (often found in Domeſday) and ſome- 
times, according to the variation of the ſtandard, twenty 
pence. It 18 a word often mentioned in Dome/day, viz, 
Tale manerium reddit 3o libras denariorum de 20 in ora, 
In Leg. Canuti fifteen 07 @ make a pound, cap. ZI. Cowell, 

dit, 1727» | 
; Grands p20 Hiege et Gegno. Before the reformation, 
while there was no ſtanding collect for a ſitting parlia- 
ment, as ſoon as the houſes were met, they peticioned 
' the King that he would require the biſhops and clergy 
to pray for the peace and guod government of the realm, 
and for a continuance of the good underſtanding bet wixt 
his Majeſty and the eſtates of his kingdom. And ac- 
_ cordingly the writ de orand# pro Rege & Regno was com- 
mon in Edward the third's time. Nicholfon's Engl. Hiftor. 
1, part. 3. þ- 66. | 

O:ange, (Prince of) Naturalized,*7 Geo. 2. c. 4. 

O:arium, "The hem or border of a garment. Cowell, 
edit. 1727. | 

O-:bis, Anglice, A bonney, a ſwelling or knot in the 
fleſh, cauſed by a blow. Brad. lib. 3. tit. De Corona, 
cap. 23. Num. 2 ; RE 

Orchards and gardens, Robbing them, or deſtroying 
trees in them, how puniſhed, 43 E&/!. c. 7. 9g Geo. 1. 
22, The hundred anſwerable tor the damages, 9 Geo, 
1, 6 22: ſet. 7 ED 

Orchet or G:C;jal, (mentioned in ſtat. Rich. 3. cap. 8. 
24 H.8. cap. 2. and 3& 4. Edw. 6. cap. 2.) Seems to 
be a kind of cork, or rather a kind of ſtone-like allum, 
which dyers uſe in their colours. To what duties liable, 
4 Will, & Mc. 5. ſed. 2. 

O:deffe or Ozdelfe, (Ef/io metalli, derived from the 
axon ore, metallum and de!fan, effodere,) 1s often uſed in 
charters of privileges, being taken for a liberty, whereby 
a man claims the ore found in his own ground, but pro- 
perly is the ore lying under ground: as alſo a delfe of 


| Coal, 15 coal lying in veins under ground before it is dig- 


ged up. Cowell, edit. 1727. | 

 Ozdeal or O2dal, (Ordalium,) Is a Saxon word com- 
pounded of or, magnum and deal, or dele, judicium, or 
as others, ſcom or, which in that language is privative, 
and del, part, that is, expers criminis, or Not guilty ; 
but is uſed for a kind of purgation practiſed in ancient 
times, and in the Canon Law called purgatio vulgaris. 
There were of this two forts, one by fire, another by 
water. Of theſe ſee Mr. Lambard, in his Explication of 
Saxon words, verbo Ordalium : of this you may read 
likewiſe Ho(lingſhed, fol. 98. and Hotoman eſpecially, Di/- 
put. de Feud. p. 41. where, of five kinds of proots, 
which he calleth Feudales probationes, he maketh this 
the fourth, calling it Explorationem, & hujus furioſe pro- 
bationis b. genera fuiſſe animadvertit, viz. per flammam, 
per aquam, per ferrum candens, per aquam vel gelidam vel 
Jerventem, per ſortes & per carpus Domini, of all which 
he alledgeth ſeveral examples out of hiſtory, very worthy 


times by Conſent of the parties. Prad. $:1:c. 26. 


{0-0 D 

the reading. Sec Skene de verbor, Srgnificat, verbo 1/a- 
chainum. [ his ſeems to have been in uſe in Henry the 
Decond's time, as appeareth by Glarwil'e, 1b, 144 caps 1; 
2, See alſo VerAegan, cap, 3. page bg, &c, See alſo 
Hoveden 556.| This Ordiiian law was condemned by 
Pope Szephen the Second, and afterwards here totally abo- 
liſhed by parliament, as appears by Rot. Paten. de Anno 
3 Hen, 3. membr. 5. Cowell, edit, 1727. 

Qroeis, Oaths and Orde/s, Was part of the privileges 
and immunities granted in old charters, meaning the 
right of adminiſtring oaths, and adjudging ordeal trials, 
within ſuch a precinct or liberty. C-well, edit. 1727. 

Ocdees, Are of ſeveral ſorts, and by divers courts ; 
as of the Chancery, Kings Bench, &c. Orders of the 
court of Chancery, either of coutſe or otherwiſe, are vb- 
tained on the p-tition or motion of one of the parties in 
a Cauſe, or of ſome other intereſted in or affeted by it ; 
and they are ſometimes made upon hearings, and ſome- 
the 
are to be pronounced. in open court, and drawn up bs 
the regiſter from his notes; and if there be any difficulty 
in adjuſting the notes, a ſummons is given by the regil- 
ter tor the clerk or ſolicitor of the other ſide to attend, 
whereupon they are ſettled, or the court is applied to, 
if it cannot be otherwiſe done; and before the orders 
are entered and paſſed by the regiſter, the other Gde hath . 
four days allowed to object againſt them, for which pur- 
pote copies are delivered ; and when they are perfected, 
they are to be ſerved on the patties, or the clerk or ſolici- 
tor employed by them. 74:4. If an order is of courſe, the 
ſolicitor uſually draws up the notes or minutes, and gives 
them to the regiſter clerk, to draw up the orders from 
and when the order is drawn up, it is to be entered by 
the entring clerk, which muſt be within eight days 
from the pronouncing ; and th:n the regiſter pailes and 
ſigns it, alter which is the ſervice, &c. For not obey- 
ing an order, perſonaily ferved, a party may be commit- 
ted. | 
Orders of the iing's Bench, Are rules made by 
the court in cauſes there depending ; and when they are 
diawn up and entered by the clerk of the rules, they be- 
come orders of the court, 2 Lill. 261. This court doth 
not take notice of orders made in Chancery, nor in any 
other court, ſo as to be bound by them ; but will pro- 
ceed according to their own rules and orders. Trin. 23. 
Car. B. R. And if a cauſe be put in the paper of cauſes, 
that it may be ſpoke unto in the matter of law, by the 
order of the court ; and the attorney in the cauſe doth 
not attend at the day, the cauſe is be put out of the 
paper, and not to be put in again that term ; except very 
good cauſe be ſhewn. - Mich. 22 Car. B. R. 2 Lil, 261. 
'The court of King's Bench hath power to quaſh any or- 
ders made at the publick or private ſeſſions of the peace, 
or by any other commiſhoners, if they find good reaſon 


for it. bid. ; N 
Croers of juſtices of peace. See Poo2, 
Orvinaie, A book containing the manner of perform- 


ing divine offices ; [2 quo ordinatur modus, &c, 

Ordinance vf the foreſt, (0 dinatio fore/tz) Is a ſtatute 
made touching fore/! cauſes, in the thirty-fourth year 
of Edw.I. See A\jtie. 

Ordiaance 8f pariyament, The ſame with ad of par- 
lament. And aQs of parliament ate called ordinances 
of parliament often in the parliament-rolls, It there be 
any difference it is, that an ord:narnce is but temporary, 
and to be altered by the Commons alone. But an act is 
a” perpetual law, and cannot be altered bu: by King, 
Lords and Commons, See Par. Rell. 37 E. 3. num. 38. 
Prynn's Animadver. in 4 Inj/t. 13. Yet the oracle of the 
law, Sir Edw. Che, does with many citations aſſert, that 
an ordinance of parliament is to be diſtinguiſhed from 
an a, foraſmuch as the latter can be only made by the 
King, and a threefold conſent of the eſtates, whereas the 
former is ordained with one or two of them. Cowell, edt 
L727 ED Wn: 

Gcdinary, (Ordinarivs) Is a Civil Law term, and 
there fgnifies any judge that hath authority to tare cog- 
nizance of cauſes-in his own right, as he 1s a magiſtrate 


and not by depatation z but in the Common Law, i is 
taken 
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taken for him that hath exempt and immediate juriſ- 
diction in cauſes Eccleſiaſtical, as appears in Co. /:4. 9. 


fol. 26. Henſhre's caſe. And the ſtatute of /77/tmin/ter 2. 
cap. 19. 31 E. 3 cap. 11,| and 21. H.8. cap. 5. C9. 
2 Inſt. cap. 19. See Broke, Ordirary, and Lindewode 
in cap. Exterior, tit de Conſlitutionibus, verbo Ordinarti, 
Indictment againſt ordinary, &c. tor extortion, mult ſet 
forth the fat, 25 Ed. 3. /l. 3. c: 9g. See ALmnmijicato:;, 
BWihop, Clergy, Voſpitats., 
.- Ordinatione contra ſerviente, Is a writ that Teth 
againſt a ſervant, for leaving his maſter againſt the ſtatute. 
Reg. Orig. fol. 189. 

Ordimation of clergy. Form of ordination and con- 
ſecration confirmed, 8 El. c. 1. ſed. 3. 

Who qualified to have prieſts or deacons orders, 13 El. 
Cc. 12. ſet. 5. 

Perſons in orders to ſubſcribe the articles, 13 £1. c. 
12. ſet. I. ; 

And to take the oath, 1 //. & MM. if. 1. c. 8. ſer. 7. 
1 Geo, I. 13, | 


Penalty for procuring, giving or taking orders for re-. 


ward, 31 El. c. 6. ſed. 10. 

None but prieſts are capable of any bencfice or dignity, 
or of adminiſtring the ſacrament, 13 & 14 Car. 2. c 4. 
ect. 14. | 

f Ordines, A general chapter, or other folemn convcn- 
tion of the religious of ſuch a particular ord 
Aniig. þ. 576. 

Crdines majores et minores, The holy orders of 
prieſt, deacon and ſub-deacon, any of which did qualify 
for preſentation and admiſſion to an Ecclebaſtical dignity 
or cure, were called ordines majores; and the inferior or- 
ders of chantor, pſalmiſt, oftiary, reader, exorciſt, and 
acolyte, were called ordines minores : For which the per- 
ſons ſo ordained had their prima tonſura different from the 
tonſura clericalis, Cowell, edit. 1727. | 

Ordmum ſugitivi, Thoſe of the religious who de- 
ſerted their houſes, threw off their habit, and fo renoun- 
ced the particular order, in contempt of their oath and 
other obligations. The favouring and protedling ſuch 
fugitives was charged on Themas Karl of Lancaſter. — 
Ocdinum fugitivos, /egi/que tranſgreſſores, ne lege pleferen- 
tur, pertinaciter favere Paroch. Antiq. p. 388. 

Ordinance, Letters patent for making it not within 
the ſtatute of monopolies. 21 Fac, 1. c. 3. ſe. 10. 

Otdo, So taken for that' rule which the monks were 
obliged to obſerve. Un Kadmer. vita S. Anſelmi, cap. 77. 
Hec & his fumilia novitius dicit, dum ordo imprimis 11 
gravis videtur, | 

Ordo albus., 
order of St. Augu/line, 
Cowell, edit. 1727. | 

Ordo niger. The black friers. Sub nerma Peneaifli 

famulantes ; as Ingulphus tells us, pag. 851. and Matt. 
Pariſ. pag. 321, 514. The Cluniacs alſo wore black. 
Cowell, edit, 1727. | 


Orgild, or Cheapgeld, (from the Saxon orf, pecus 
and gild, ſelutio vel redemptio,) Is a delivery or reſtitution 
of cattle, But Lambard ſays, it is a reſtitution made by 
the hundred, or county, of any wrong done by one that 
was in pledge. Archa, pag. 125. Or rather a penalty 
for taking away of cattle. 

Orford haven, Penalty on ſelling a net with a ſtall- 
boat within the mouth of Orford haven, 27 El. c. 21. 


Orfraies, /Aufriſium, 1. e. veſiis acupifla aureis 
filis,) Frizled or embroidered cloth of gold, made and 
uſed in England, both before and ſince the conqueſt, 
worn by our King's and nobility, as appears by a record 
in the Zower, where the King commands the Templars 
to deliver ſuch jewels, garments and ornaments, as they 
had of his in keeping, among which he names dalmati- 
cum velatum de orefreis, i. e. a dalmatick or garment, 
guarded with orfrazes, And of the old jacquets or coat- 
armours of the King's guard, were allo termcd orfrates, 
becauſe adorned with ſuch goldſmith*s work. Gemell, edit. 
1727. 

Orgallous, But more truly orgui/lous, 


The white friers. Theſe were of the 
The Citertians allo wore white, 


that 1s, proud 


and high-minded, derived from the French orgueil, pride. | church there. It comprehends 300 hides of 


er. Parzuch. 


| 


os w 


Orqgeyes, (mentioned in ſtat. 32 F, 2. fl, % 
the greateſt fort of North-jea bih, (for the {t yh 
are greater than lob-fiſh) which we no 
corrupily from Orkney ling, becauſe the 
iſland. Cemnrell, evite 15 27» 

Orgide, Without recompence. | The mez 
where no ſatis{ſaftion was to be made ſor the a 
man killed; that is, he was lawfully lain. 
tet, jaceat orgilde. Comell, edit. 1727. 

C-rie! cviicge, A prebend of Rocheſler, 
to its provollihip, 12 Ann. /t. 2. c. b. {cf 7, 

Original. In the court of King's Bench, the uſual 
original writ ifTued in the aQtons, is for a&tion of tet 
paſs upon the caſe; and this court doth not iſſue riot. 
nals in actions of debt, covenant or account, &. hes. 
as the Court of Common Pleas proceeds. by otiginal in al 
kinds of actions: but to arreſt and ſue a party to-0u6. 
lawry, it is made ufe of by both courts. And for or; t 
nals in treſpaſs on the caſe, there is a fine payable t, E 
crown, where the damages are Jaid above forty poungy 
in proportion to the damage. Pragtif. Selic. 254, » 
The original is the foundation of the capias, and all fub- 
lequent proceſs; the return whereof is generally the 
tejte of the capias + though the capias may be taken gue | 
belore the original, by leaving the procipe with the f,. 
zZer, who will make out a capzas upon it, and aſterwargz 
carry it to the curfitor to make an original ; and the 
filazer when it is returned, is to file it with the /,; 
breviums gee Attorney's Praft. in Court of K, B. xy 
Ws | 

Originalte, In the Treaſurer's remembrance office in 
the Exchequer, are records or tranſcripts fent thither our 
of the Chancery, and are diſtinguiſhed from Rey4,, 
which contains the judgments and pleadings in ſuits tried 
before the barons of that court. 44. 7b, | 

Ocmueno, (Dake of) Attainted, 1 Geo. 1... 2. 11, 

Qcphan, (Orphanus,) |s a fatherleſs child ; and nike 
city of Londsn there 1s a court of record eitabliſhtd for 
the care and government of orphans. 4 1nft. 248. 

Funds appointed for the reliet of the orphans of London, 
x #F, & M0. & 10.24 free; 3. £..29---:- 

Duty on wines imported to London, 5 I. & 1. 10, 
ſet. 8. | | | 

Duty on coals continued, 21 Geo. 2. Gt 29, 

Defendant intitled to coſts, 21 Geo. 2. c 29. ef. b, 
vee Luttom of Lonvon, 

Ortelif, A fore(t word, ſignifying the claws of adoy's 
foot, Corvell, edit. 1727. | 

Ortolagium, A garden plot. Afon. Ang. tom. 1. 

Orynal, (Oriolurn, ) Is a room or cloyſter of a monaſtery, 
priory, &c, whence it is preſumed that Ortel or Oryol 
college in Oxford took name. Cowell, edit, 1927. 

GOiculum pacts, 1t was a cuſtem formerly in the 
church, that in celebration of the maſs, after the prieſt 
had conſecrated the wafer, and ſpoke theſe words, viz, 
Pax Domine vabiſcum, that the people kifſed each other; 


) Is 


atute lays the 


Cal] 0 pan-ling 
kn are near ka 


ning Is, 
St hoc inveri. 


how annexed 


and this was called, Ofcr/um pacis. Afterwards, when 
this cuſtom was abrogated, another was introducet, 92. 
that whilſt the prieſt ſpoke theſe words, a deacon or [ub- 
deacon offered the people an image to kiſs, which was 
commonly called Pacem. We read it in Zat. Parij. om 
1100. Regem duxerunt ad offerendum & iterum reduzxeruni 
ad pacem. Cowell, edit. 1727- 

Oſmonds, or Oſemunds, (\lentioned in fiat. 32 
FT. 8. cap. 14.) Is a kind of ore, or iron-ſtone, aſſuring 
the nature of iron, and it ſeems was anciently brovght 
into Angland, Cowell, edit. 1727. 

Oitenſic, Was a tribute paid by merchants for leave 
to ſhew or expoſe their goods to ſale in markets, <s 
per terras ibant oftenſionem dabant o& teilnroum: Leg. 
Ethelred. Cap. 23. : 

Oſwald's iaw, By which was meant the ejcCiing 
married prieſts, and introducing monks into churcies, oy 
Ofwald bithop of Worwfler, in the year 994. Craell, 
edit. 1727» 

Oſwald's law hundred, Is an ancient hundred 


” 


IV-ar ceſ/ter ſhire, ſo called of Ofwald biſhop of Iarcelier, 


who obtained it of King Eagar, to be given to Bt. Mary's 
and, and 1s 
exempt 


5 


a F 

«+ from the juriſdiction of the ſheriff, Cam. Brit. |in his own court. Raftall's Expoſition of IW1r3 1 & 

| exemplifies See the charter in Spelm, Councils, 1 12 Ph. & Mar. a. .264 *., poſe f ords, and 1 %©& 
ifs # ? | | 


tai fele 432+ Outland. "The Saxon Thares divided their bocland, or 


oe 


Nha, Was a deacon-cardinal of St. Nicholas, in car- hereditary eſtate into inland, ſuch as 
Fw Tulliano, a legate for the pope here in England, 22 [own dwelling, and which the 
E. whoſe conſtitutions we have at this day. Szow's [own uſe; and outland 


Annals, page 303: among the inlands or 


lay neareſt to their 
y conveniently kept to their 
» Which lay beyond, of out from 
demeſne; and was granted out to 


Oobonus, Was a deacon-cardinal of St, Adrian, 
By = pope's legate here 1n England, 15 H. 3. as ap- 


any tenant hereditarily, but (like our copyholds of an- 
cient time, which had their original from hence) merely 


careth by the award made betwixt the ſaid King and his at the pleaſure of the lord. This out/and they ſubdivided 
commons at Kenworth, His conſtitutions we have at [into two parts, whereof one part they diſpoſed among 
this day in uſe. [fuchas attended on their perſons, eithe? in war or peace, 
Ouci, (Mentioned in the ſtat. 24 FT. 8. c. 13 ) A kind [called theedens or leſſer thanes, The other part they al- 
of collar of gold, worn by women about their necks. It [lotted to their huſbandmen, whom they termed ceorls, 
iz ſometimes alſo uſed for a boſs or button of gold, ſet |1. e. carles or churles, See Spelman of Feuds, cap. 5, | 
\ with ſome rich ſtone. : PO pp Outlaw, (Utlagatus, ) One deprived of the benefit of 
Over. Words which begin or end with over, and are [the law, and out of the King's proteCtion, Fleta, lib. 1. 
names of places, ſignify a ſituation near the bank of ſome |cap. 47. calls him Bannitum extra legem, 
river; from the Saxon of:r, 7ipa 3 as, Sts Mary Over in |lib. 3. trae, \2Te cap, 11. num. 1& 3, ſays Forisfacit 
Southwark, Brownſover in (Varwickſhire. utlagatus omma que pacs ſunt, quia a tempore quo utlagatus 
Overcyted, Is a Saxon word, and ſignifies a perſon eſt caput gerit lupinum, ita guod ab omnibus interfici poſſit & 
convicted of a crime ; from the Sax. ofer, ſuper, and empune ; maxime ſt ſe defenderit vel fugerit, ita quod diffi= 
cythan, offendere, It is mentioned in the laws of Edw. | cilis jt eJus captio. But in the reign of Edward the Third, 
apud Brompton, þ. 826. - the ow. agreed, --ny _ _ mY only, 
' Odezherniſſa, A contumacy or contempt of the court, | ?*%1"g iawiut warrant tor that purpoſe, ſhould put to 
_— - Genifies a rl Pre "a ys contempt. death any man outlawed. Cor. on Litt. fot. 128. Hee 


and Bratton, 


In the laws of Adel/lan, c. 25. it ſignifies contumacy, viz. 
$i quis gemotum adire ſuperſedeat, ter emendet overhernifſam. 
In a council held at Jinche/ler, anno 1027. It ſignifies a 
forfeiture for ſuch a contempt. Cowell, edit. 1727. 

Overjameſſa, Seems to have been an ancicnt penalty 
or fine (before the ſtatute of þue and cry) laid upon thoſe, 
who hearing of a murder or robbery, did not purſue the 
malefaCtor. 3 1n/t. fol. 116. | | 

Overſeers of the poor. See Poor, 


Overt-act, /Fafum apertum,) An open aCt, Co. 3 Inſt. 


fl. 11. which muſt be manifeſtly proved. See Treaſon. 
6 Overt-word, An open plain ſpeech ; derived from 
the French ouvert, open. Stat. .1 Mar, ſeſ}. 2. cap. 3. 

Qurlvp, The leirwite or fine paid to the lord by the 
inferior tenant, when his daughter was corrupted or de- 
bauched —— Nativi in vita de Wirdthorpe ſolvit qui- 
libet pro filsabus ſuis maratandzs gerſom Domino, & ourlop 
ro filiabus, corruptis & \toth & alia ſervitia & auxilium. 
Pere Bleſ. Contin. Hiſt. Croyland, p. 115. 

Oufted, Derived from the old French, fer, to re- 
move, as o»/ed of the poſſeſhion, that is, removed, or 
put out of poſſeſſion, Adich. 9 Car. 1. Cre. 3 Rep. fol. 
349. Packe's caſe. | 


Oufter le main, ( Amovere manum,) Signifies to take 
off the hand, though in true French it ſhould be ov/ter la 
main; in a legal ſenſe it denotes a judgment given for 
him that traverſed or ſued a mon/?rans le droit, and is in- 

deed a delivery of lands out of the King's hands; for 
when it appeareth upon the matter diſcuſled, that the 
King bath no right or title to the thing ſeized, then 
judgment ſhall be given in Chancery, that the King's 


| hands be amoved, and thereupon an amoveas manum ſhall 


be awarded to the eſcheator, which is as much as if the 
Judgment were given, that he ſhall have again his land. 
Staundf. Prerog. cap. 24. See 28 E. 1. ſtat. 3. cap. 19. 


It wasalſo* taken for the writ granted upon this petition. | 


_F.N.B. fol. 256. It is written outer le main, 25 H. 8. 
22, Butnow all wardſhips, liveries, primer ſeifins, and 
ouſler le mains, &c. are taken away and diſcharged by- 12 
Ar, 2, Cap. 24. | 
Oufter le mer, (Ultra mare,) Is a cauſe of excuſe or 
eſloin, if a man appear not in court, upon ſummons, for 
that he was then beyond the ſeas. See Eoin. 


Outfangthef, Is thus defined by Bradon, lib. 3. trat?. 2. 
, Cap, 34. Utfangthefe dicitur latro extraneus vemens aliunde 

terra aliena, & qui captus fuit in terra ipſius gui tales 
babet libertates : but Brittn hath it otherwiſe, fol. g1. 
It 1s a compound of three Saxon words, viz. out, extra; 
fang, capia vel captus, and thef, fur. It is uſed in the 
Common Law, for a liberty or privilege, whereby a lord 
15 enabled to call any man dwelling within his own fee, 


and taken for felony in any other place, and to judge him 


—— 


Jur are? 25 Ee are to iſſue, 


Utlawry, and Capias Utſagatum. | 
Outlawrg, (U/agaria,) Is the loſs of the benefit of a 


ſubject, that is, of the King's proteQtion and, the realm. 


Cowell, 
Outlawry is a puniſhment inflicted on a perſon for a 


contempt and contumacy, in refuſing to be amenable to, 


and abide by, the juſtice of that court which hath lawful 


]authority to call him before them ; and as this is a crime 


of the higheſt nature, being an aCt of rebellion againſt 
that ſtate or community of which he is a member, ſo 
doth it ſubjeQ the party to divers forſeitures and diſabi- 
lities ; for hereby he loſeth his /iberam legem, is out of the 
King's - proteQtion, &c, Co. Lit. 128, Do. & Stud, 
dial. 2, cap. 3J- 1 Roll. Abr. 802. | 


And as to forſeitures for refuſing to appear, herein the 
law diſtinguiſhes between outlawries in capital caſes and 


thoſe of an inferior nature ; for as to outlawries in treaſon 
and felony, the law interprets the party's abſence a ſuſ- 


cient evidence of his guilt, and without requiring farther 
proof or ſatisfaftion accounts him guilty of the fat, on 
which enſues corruption of blood, and forfeiture. of his 


| whole eſtate real and perſonal. Co, Lit. 128, 3 Inſts 


I6r. 


But outlawry in lefſer crimes, or in perſonal aCtions, 
does not oecaſion the party to be looked upon as guilty of 
the fact, nor does it occafion an entire forfeiture of his 
real eſtate, but yet it is very fatal and penal in its conſe= 
quences ; for hereby he is reſtrained of his liberty, if he 
can be found, forfeits his goods and chattels and the pro- 
fits of his lands, while the ontlawry remains in force. 


Plow. 541. 9 H. 6.20. b. Shaw. Parl. Ca. 13. 


Alſoit is faid, that anciently outlawry was looked upon 
as ſo horrid a crime, that any one might as lawfully kill 
a perſon outlawed as he might a wolf, or other noxious 
animal; but that the law herein was changed in £4. 
[IPs time, which provides, that a perſon outlawed ſhall 
be put to death by the ſheriff only, having lawſul autho- 
rity for that purpoſe. Co. Lit, 128. 6. | | 


Alſo from the heinouſneſs of the offence the ſheriff 


may, on a capras utlagatum, break open the houſe of the. 


perſon outlawed ; for it would be unreaſonable, that this 
privilege or proteCtion, allowed of in other caſes, ſhould 
be extended to him who is declared a contemner and 
violator of the law; and therefore the ſeifing him as an 
outlaw doth imply the liberty of entering and ſeifing 
him whereſoever he lies hid. 2 Hale's Hift, P. C. 202. 
g Co. 91. 1 Bulſ. 146, Cro. Eliz, go8. Mar 60d, 
698. Yeiv. 28, Cro. Car. 537. 4 Leon. 41. 2 Fon. 


2.33» | 
I. In what caſes proceſs of outlawry lies; and by what 
> Again? 


© 28 Es 1 
| 5, Againſt whom proceſs of outlawry may be awarded z. 
ard whether it may be awarded againſt a peer, an infant, 
feme ſole or covert, ſeveral defendants, and principal and 
acceſſary: | 
3. To what place proceſs of outlawry is to iſſue; and of 
the quinto exaCtus, and proclamations on an outlawry. 


' 4. Fi bat the party muſt do in order to intitle him to a re- 
ver/al ; and of the effects and conſequences of a reverſal. 


r. In what caſes proceſs of outlawry lies; and by what 
Juriſdiaion ſuch proceſſes are to iſſue. 

It ſeems, that .originally proceſs of outlawry only lay 
in treaſon and felony, an.: was afterwards extended to 
treſpaſs of an enormous nature z and herein it is Jaid down 


by ſerjcant Hawkins, that proceſs of outlawry at this | 


day lies in all appeals, and in all indictments of conſpi- 
racy and deceit, or other crimes of a higher nature than 
trelpaſs vi & armis ; but it lies not in an aCtion, nor, as 
ſome ſay, on an indiftment on a ſtatute, unleſs it be 
given by ſuch ſtatute, either expreſsly, as in the caſe of 
premunire, or impliedly, as in eaſes made treaſon or 
felony by ſtatute, or where a recovery 1s given by an 
aQtion in which ſuch proceſs lay before, as in the caſe of 
forcible entry. Staundf. 192, Bro. tit. Outlawry, 26, 
36, 59. Co. Lit. 128. b, Dyer 213, 214. 2 Hawk, 
P. C. 302, 303. and ſeveral authorities there cited. 

In an affiſe a capias pro fine lies, and upon that proceſs 


of outlawry, if the aſliſe be found with force, but being | 


a mixt action, as favouring of the reality, it 1s out of the 
ſtatute of additions, 1 Hen. 5. cap. 5. which extends only 
to perſonal aCtions, appeals, and indiftments. 2 /n/?. 665. 
6 Med, 85. | 

So proceſs of outlawry lies in replevin, and is given 
by the ſtatute 25 Ed. 3. cap. 17. which gives the capras 
in this manner ; when on the pluries replegiari factas the 
ſheriff returns averia elongata, then a capias in withernam 
z{ſues, and on that's being returned nulla bona, a capias 
}Hlues, and fo to outlawry ; but it does not lie on the 
original writ of replevin, which is viconriel and deter- 
mined ; and therefore as no addition 1s required in ſuch 
original writ, ſo neither ought there to be any in the 


ſecond writ ; for where a writ or proceſs is founded on a 


former, it mult purſue the former, and cannot vary from 
it. 6 Mod. 84. 1 Salk, 5. Earl of Banbury v. Word, 
By the Common Law, in all ations of treſpaſs guare 
vi & armis, and in which there is a fine to the King, a 
capias was the proceſs ; and herein proceſs of outlawry 
lay by the Common Law. 35 Hen. 6.6.6. 22 Hen, 6, 
13. Raſt. Ent. 293. 10 Co. 72. 2 Roll. Abr. 805, 
But in account, debt, detinue, annuity, covenant, and 
fuch aCtions as are grounded upon negligence or laches 
merely, no capias lay at Common Law, but only ſum- 
mons and diſtreſs infinite, and therefore the capras and 
outlawry in theſe aCtions were introduced by divers aCts 
of parliament. Cv. Lit. 128. b, 3Co.12. 2 Bulſt, 63, 
2 Inſl. 143. Cro. Fac. 222, 261. Yelv, 158. Raoym,. 
128. 1 Keb. $890, go8. 12 Sid. 248, 258, Of detinue 
of charters. Dyer 223. a. dubitatur. | 
By the ſtatute of Marlebridge, cap. 23. the writ of 
mon/lravit de e:mpoto was given, where before the proceſs 
in account, was ſummons, attachment, and diſtreſs in- 
finite; and by J//tm. 2. cap. 11. proceſs of outlawry 1s 
given in account. 2 Inf. 145, 380. FP. N. B. 259. 
By the 25 Ed. 3. cap. 17. it is acccorded, that ſuch 
proceſs ſhall be made in a writ of debt and detinve of 
chattels, and taking of beaſts, by writ of cap:as, and by 
proceſs of exigent, by the ſheriff's return, as 1s uſed in a 
writ of account. 3 Co. 12. 2 Rell, Rep. 295, 2 Bulſl, 


* And by the 19 Hen. 7. eap. 9. reciting, © That for- 
aſmuch as before this time there hath been great delays in 
actions of the caſe that have been ſued as well before the 
King in his Bench, as in the court of his Common 
Bench, by reaſon of which delays many perſons have 
been put from their remedy ; it is therefore ordained, en- 
aCted, and eſtabliſhed, that like proceſs be had hereafter 


; 
1 


þ 


; 
4 


- 


| 


be ſued in an 
or debr. 


It is clear, that the courts at /Yeftmin/ter may itſve 


and exigent into any county.of England, upon a ny , 


county where they held their ſefſions at Common Lay. 
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y of the ſaid courts, as in aQtions of treſpaſs 


But it hath been adjudged, that proceſs of outlaw 
lies in no caſe but where a capzas lies ; and that theref 
where the proceeding is by bill, and not by Original q 
there can be no capzas, ſo there can be no proceſs of og 
lawry, as in a bill of privilege by or againſt an attorney. 
1 Leen, 329. 2 Roll. Abr. 76. 1 Sid. t59, 1 Ky, prog 


proceſs of outlawry, and that the court of King's Bench, 
either upon an indictment originally taken there, of 
moved thither by certzorari, may iſſue proceſs of capias 


inventus returned by the ſheriff of the county where he is 
indicted, and a 7e/?atum that he is in ſome other county 
2 Hale's Hiſt. P. C. 198. M 
Alſo juſtices of oyer and terminer may iſſue a capias 
or exigent, and ſo proceed to the outlawry of any perſgn 
indicted before them, direQed to the ſheriff of the {ame 


and by the ſtatute of 5 £4, 3. cap. 11. they may if} 
proceſs of capias and exigent to all the counties of yy. 
land, againft perſons indicted or outlawed of felony he. 
fore them. 2 Hale's Hifl. P. C. 31, 199. 

But juſtices of gaol delivery regularly cannot iſue ; 
capias or exigent ; becauſe their commiſſion is to deliver 
the goal de priſonibus in ea exiſtentibus, ſo that thoſe whom 
they have to do with are always intended in cuſtody i}. 
ready. 2 Haies Hiſt. P. C. 199. 

Juſtices of the peace may make out proceſs of out. 
lawry upon indiQtments taken before themſelves, or upon 
indictments taken before the ſheriff, and returned to the 
juſtices of the peace, by the ftatute of 3 Z. 4, cp, 1, 
but the power of the ſheriff, to make any proceſs upon 
indictments taken before him, is taken away by that (tz. 
tute. 2:Halrs Hf; 199. ©: - | 

It is made a guere by Hale, whether a coroner can by 
law make out proceſs of outlawry againft a man indiged 
by inquiſition before him. 2 Hale's Hift. P. C. 199. 

It hath been held, that though the proceſs in inferior 
courts be a capzas, that yet they cannot proceed to out- 
law the party, Yelv. 158. Cro. Fac. 222, 261. Rayn, 
128. 1 6d. 248, 259. 1 Keb. 890, gos, 


The proceſs to the outlawry, viz. the capias and zi- 
gent, muſt be in the King's name, and under the judi- 
cial ſeal of the King appointed to that court that iſſues 
that proceſs, and with the z2/7e of the chief juſtice or 
- judge of that court or ſeſſions, 2 ale's Hift, P, 
C. 199, | 


2. Againſt whom proceſs of outlawry may be awari:d, 
and whether it may be awarded againſt a peer, an mfant, 
feme ſole or covert, ſeveral defendants, and principal and 
acceſſary. | 

If a nobleman, or peer of this realm, be indicted, and 
cannot be found, proceſs of outlawry ſhall be awarded 
againſt him, and he ſhall be outlawed per judicium coroat's 
rum. 2 Inſt. 49. 3 Inſt, 31. Staundf, 130. 2 
Hawk. P. 4 424. | | 

But in civil aCtions between party and party, regu- 
larly a capras or exigent lies not againſt a lord of parlia- 
ment of England, whether ſecular or eccleſiaſtical; yet 
in caſe of an indittment for treaſon or felony, yea-0r 
but for treſpaſs vi & armis, as an aſſault or riot, procels 
of outlawry ſhall iſſue againſt a peer of the realm, for 
'the ſuit is for the King, and the offence is a contempt 
againſt him; and therefore, if a reſcue be returned 
againſt a peer, or if a peer be convict of a diſſeifin with 
force, or denies his deed, and it be found againſt him) 
a capias pro fine and exigent ſhall iſſue, for the King 1s 
to havea fine ; and the ſame reaſon holds upon an indit- 
ment of treſpaſs or riot, and much more in the caſe of te- 
lony. 2 Hale's Hift. P. C. 199, 200, Cre. Eliz. 17% 
503. 5 Co. 54. 1 Rol. Abr. 220. 

An infant above the age of fourteen may be outlaws- 
ed, and the outlawry is not erroneous; but an infaot 
under the age of fourteen cannot be outlawed, for if be 


in actions upon the caſe as. well ſued and hanging, as to 
2p $ 


be, it is erroneous» 3 Hen. 5, utlag. Fitz. tit. Outiaw') 
11, 


— PE 
Ji; 2 Rol. Alre 8o5. Dyer 104. 2 Hates Hifl. P. C. 
24 | | | 


ny re outlawry of ſuch infant is not void, it being 
of record, but is voidable only by a writ of error. Dyer 
239.4. 2 Rot. Abr. 805: | 

A woman is ſaid to be waived, and not outlawed ; and 
the reaſon, ſays my Lord Coke, why the outlawry of a 
woman is legally called watviarta muiteris, is becauſe wo- 
men are not {worn in leets or torns, as men are, who are 
above the age of twelve; and therefore, ſays he, men 
are called utlagatty i. C. extra legem poſitt, but women are 
waiviate, i. E- derelifig, left out, or not regarded, be- 
cauſe they are not ſworn to the law. Co. Lit, 122. 6b. Lit. 
ef. 180» : ; RN 

Therefore where a capras and exigent were awarded 
2gainlt three men and two women, and the return was 
utlagati exiſlunt, where, as to the women, it ought to have 
been waiviate exiſlunt ; this was held to be error. Cro, 

ac. 358. Middleton's caſe. 1 Rel. Rep. 407. S.P. 
1 Rt. Abr. 804. $, P. ; 

If in an action againſt huſband and wife, the huſband 
is outlawed, and wife waived, and ſhe is taken upon the 
capias utlagat', though ſhe is to be diſcharged of the im- 
priſonment, (becauſe the plaintiff cannot proceed againſt 
her alone) yet ſhe ſtill remains waived, and when her huſ- 
band is taken, he muſt bring her in. For this vide Dyer 
271. b. Cro. Face 445. Gro. Eliz. 370. Hutt. 86, 1 

d, 21s 
lk an action for a debt due by the wife before mar- 
rage, the huſband was returned outlawed, and the wife 
waived, but before the return of the ex:gernt an attorney 
procured for the wife a ſuperſedeas, ſurmiling, that the 

wife had appeared before him as her attorney; and on 
motion that this appearance of the wife ſhouid be re: 
ceived, all the court conceived, that it upon the exigent 
the ſheriff had returned raddrdit je, or upon plurtes capias 
had returned epi corpus for the wife, then her appearance 
ſhould be entered, but not by attorney, as it is here; 
and the exigent ſhould only iſſue againſt the huſband, & 
idem ides ſhould be given to the wife ; but when the huſ- 
band upon the exigent is returned outlawed, then it ſhall 
be entered aler ſans jour for the wife, for the proceſs 1s 
determined ; and if he will purchaſe his pardon, he ſhall 
not have any allowance thereupon in a ſcire faczas, unleſs 
he appear for himſelf and his wife ; but it ſor the huſ- 
band, the ſheriff ſhould return cepi corpus upon a pluries 
capias, and non et inventa for the wife, yet an exigent 
ſhall iſſue againſt both, becauſe it muſt be preſumed the 
huſband might bring in his wife ; but if upon the exigent 
the ſheriff returned reddidit ſe for the huſband and for the 
wife, and ſhe 1s waived, the huſband ſhall go fine die; 
but in this caſe, becauſe the exigent was returned aganſt 
both to be outlawed, the ſuperſedeas ſuppoſing the appear- 
ance of the wife is merely idle and void ; whereupon it 
was difallowed, and the exigent appointed to be filed 
apainſt both, Cro. Car. 58, 59. Smith ver. Aþ & us' 
Hutt. 86. S. C, | 

if two are ſued in a joint ation, and neither of them 
vill appear, proceſs of outlawry muſt be taken out againſt 
both, Cro, Eliz. 648. Beverly ver. Beverly. 

If an exigent be awarded againſt two, and the return is 
primo exefti fuerunt & non comparuerunt, without ſaying, 
nec eorum aitquis comparuit, it is erroneous. 2 Rel. Abr, 
802. Taverner”s caſe, | Z 

it two in a writ of account are adjudged to account, 
ard one is after outlawed in the ſuit, and the other ap- 
pears, he ſhall account alone. 41 Ed. 3. 3. 1 Rol, Abr, 
127.8.C, 1 Brownl. 25. $. P. ſaid. | x 

When two are adjudged to account, and one is out- 
lawed and accounts, if he diſcharges himſelf upon the 
account, this ſhall be a diſcharge to the other, when he 
lues a ſcire facias upon a charter of pardon ; and if he be 
charged by the account, this ſhall be a charge upon the 
other becauſe they were adjudged to account jointly. 
41 Ed. 3.13.b. 1 Rol. Abr, 127. and wide door 188, 
2 Lem, 76, a 

It in debt upon an obligationgagainſt B, and C. ſons 
and heirs of the obligor, and againſt D. the daughter and 


heir of 4. who was another ct the ſons aud heirs of the | 
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obligor in gavelkind, proceſs is continued till the uncles 
are outlawed, and the niece waived, and after the uncles 
are pardoned, and bring ſcire facias againſt the plaintiff; 
who thereupon declares againſt them fimul cm the niece ; 
and the uncles pleaded, their niece is but of the age of 
ſeven, - unde non intendunt quod duranti minori etate ſua they 
ought to anſwer, &c. yet the parol ſhall not demur ; for 
the niece is out of court, and guoad her the original is 
determined, and at her full age no re-ſfummons could be 
ſued againſt her, but the uncles only, becauſe ſhe never 
appeared in cout. Dyer 239. pl. 203. Hawtry vere Anger. 
N. Bendl. 148. pl. 205. Uor 74. pl. 203. and 1 And, 
10. 8, C. adjudged. * - 

An aCtion of treſpaſs was brought againſt two, one was 
outlawed, after the entry of the writ it was entered, VF [ci= 
endum efl quod pradi? F. $, (one of the defendants) wila- 
lagat” eft, and then counts againſt one of them ; and on 
motion in arreſt of judgment, the court held the decla- 
ration nought, and that the courſe of pleading in ſuch caſes, 
after the entry of the writ, was to ſay, & quod predic? 
F. S. utlagat” eft in prec illo, and that the laſt words are 
eflential, becauſe that he might be outlawed in another 
writ, and not in this. 1 8:4. 173, 1 Keb. 642.8. C. 
Guy ver. Barnard, | 

As to awarding outlawry againſt principal and acceſſary; 
by the ſtat. of /Y2Am. 1. cap. 14 it is recited, ** That it 
had been uſed in ſome counties to outlaw perſons being 
appealed of commandntent, force, aid, or receipt, within 
the ſame time that he which is appealed for the deed is 
outlawed; and thereupon it is provided, that none be out- 
lawed upon appeal of commandment, force, aid or receipt, 
unleſs he that is appealed of the deed be attainted, ſo that 
one like law be uſcd therein through this realm; neverthes- 
leſs, he that will fo appeal ſha!l not by reafon of this inter» 
mit, or leave off to commence his appeal at the next county 
ageinſt them, no more than apainſt their principals which 
be app-aled of the deed, but their exigent ſhall remain 
until ſu-h as be appealed of the deed be attainted of out- 
iawry or otherwile.” 

In the conſtruction of this ſtatute, the following parti- 
culars are laid down by Serjeant Hawkins as molt re- 
markable, JD | 

iſt, That it ſeems agreed, that it extends as well to in- 
dictments as to appeals, not only becauſe the word appeal 
in the ſtatute may in a large ſenſe be taken for any accu- 


ſation in general ; but becauſe indiftments are certvinly 


as much within the reaſon of the ſtatute as appeals; and 
the Common Law, for the ſettling whereof this itatute 
was made, did not make any diſtinCtion in this reſpect be- 
tween appeals and indictments. 2 [njt. 183. 2 Hawk; 
P. C. 306. | 

adly, That it ſeems to be agreed, that wherever 
ſome of the defendants are expreſsly charged as princi- 
pals, and others as acceſſaries, before the award of this 
exigent, the outlawry thereon of thoſe charged as acceſ- 


faries cannot but be reverſible, becauſe it appears upon 


the record that the exigent iſſued contrary to the direc- 
tion of the ſtatutez but if ſeveral be outlawed on a 


writ of appeal, which chargeth them all alike without 


any diſtinEtion, there can be no advantage taken of the 
appellant's not having purſued the ſtatute, ſince it ap- 
pears not but that he might have charged them all as 
principals. 1 Hawk. P.C. 306. 2 Hale's Hijt, P. C. 


200. | 


3dly, That it is ſtrongly holden, that if an appellant 


take out the exigent at the ſame time againſt all the defen- 
| dants, he muſt, when they appear, count againſt them all 


as principals, and ſhall be concluded from charging any 
of them as acceſlaries, becauſe he has taken out ſuch pro- 
ceſs as 1s erroneous where all are not principals; but he 
makes a doubr, whether this be law at this day, fince all 
errors, as the law ſeems now to be holden, are falved by 
appearance. 2 Hawk. P. C. 306. and vide 2 Hale's Hiſ!, 
P. C. 200 | | 
gthly, That it ſeems the better opinion, that where 
there are more than one principal, the exigent ſhall not 
iffue till all of them are arraigned; and herein it is ſaid 
by Hale, that if 4. and B. be indicted as principals in fe- 
lony, and C, as acceſſary to them both, the ,#igerr againſt 


the 


il 
| | 
1 
Ir 
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the accefary ſhall Ray till both be attainted by outlawry or | 
plea; for that it is ſaid, if one be acquitted, the accel- 

fary is diſcharged, becauſe indiCted as acceſſary to both, 

and therefore ſhall nct be put to anſwer till both be at- 

taint; but hereof he adds a dubitatur, becauſe though 

C. be acceſſary to both, he might have been indicted as 
acceſſfary to one, becauſe the felonies are in Jaw ſeveral ; 
but if he be indicted as acceflary to both, he muſt be pro- 
ved ſo. 2 Hauk. P. C. 206. 2 Hales Hiſt. P.C. 200, 
201. 

In treaſon all are principals; and therefore proceſs of 
outlawry may go againſt him that receives, at the fame 
_ 1 againſt him that did the fat, 1 Hales Hiſt. P. 
Y . 23 . 


2. To what place proceſs of outlawry is to iſſue ; and of the 
quinto exaCtus, and proclamations on an outlatwry. 

The exigent muſt be ſued in-the county where the 
party really reſides, for there all actions were originally 
laid; and becauſe that outlawries were at firſt only __ 
treaſon, felony or very enormous treſpaſſes, the proceſs 
| was to be executed at the torn, which is the ſherifl*s 
criminal court ; and this held not enly before the ſheriff, 
but before the coroners, who were ancient conſervators 
of the peace, being the beſt men in each county, to pre- 
ſide with the ſheriff in his court, and who pronounced 
the outlawry in the county court on the parties being 
uvinto exattus ; and therefore anciently there was no oc- 
caſion for any proceſs to any other county than that in 
which the party aQually reſided ; but this matter being 
ſince altered, and the learning thereof depending on fe- 
veral acts of parliament, it will be neceflary to take no- 
tice of the ſtatutes themſelves. Fitz. Exigent 26. Dyer 
295%. | | 
"And firſt it is enated by the 6 Hen. be cop. 1. © That 
before any exigents be awarded againſt perſons indicted in 
the King's Bench of treaſon or felony, writs of capras 
ſhall be directed as well to the ſheriff or ſheriffs of the 
county whereof they be named in the indictments; the 
| ſame capias having the ſpace of ſix weeks at the leaſt, or 
longer time, by the diſcretion of the ſaid juſtices, if the 
caſe require it, before the return of the ſame; which writs 
ſo returned, the juſtices ſhall proceed in the manner as 
they had done before the ſtatute ; and if any ex/gent be 
awarded, or any outlawry pronounced againlt ſuch per- 
ſons, before the return of the ſaid writs, the ſame exigent 
ſo awarded, with the outlawry thereof pronounced, ſhall 
be void and holden for none.” | | 

And it is farther enaCted by 8 Z. 6. cap. 10. © That 
upon every indiCtmenr or appeal, by the which any ſub- 
ject dwelling in other counties than where ſuch indiCt- 
ment or appeal ſhall be taken of treaſon, felony and trel- 
paſs, before the juſtices of the peace, or before any 
other, having power to take ſuch indictments or appeals, 
or other commiſſioners or juſtices in any county, fran- 
chiſe, or liberty of England, before any ex:gent awarded, 
preſently after the firit writ of cap/as returned, another 
writ of capias ſhall be awarded, direCted to the ſheriff of 
the county whereof he who is indiCted is or was ſuppoſ- 
ed to be converſant, by the ſame indictment, returnable 
before the ſame juſtices, before whom he is indicted or 
appealed at a certain day, containing the ſpace of three 
months from the date of the laſt writ, where the coun- 
'ties be holden from month to month, and where the 
counties be holden from fix weeks to {ix weeks, the ſpace 
\ of four months, until the day of the return of the ſaid 
writ, by which writ of ſecond capias, the ſheriff ſhall 
be commanded to take him who 1s ſo indicted or ap- 
pealed by his body, if he can be found within his baili- 
wick; and if he cannot be found within his bailiwick, to 
make proclamation in two counties betore the return of the 
ſame writ, that he which is ſo indiQted or appealed ſhall 
appear before the ſaid juſtices, &c. at the day contained 
in the ſaid writ, to anſwer, &c. After which writ ſo ſerv- 
ed and returned, if he, which is fo indicted or appealed, 
come not at the day of ſuch writ returned, the ex:gent 
ſhall be awarded ; and that every exigent and outlawry, 
otherwiſe awarded and pronounced, ſhall be holden tor 
none and youd, | | 


4 
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But it is expreſsly provided, © That the: aboye 
[tatute concerning proceſs to be made before 
his Bench ſtand in torce, and that this preſent 
not extend to indictments or appeals taken 
county of Cheſter ; and that if any perſon ſha] 
cd or appealed of fclony or treaſon, and at the time of 
ſame felony or treaſon ſuppoſed, was converſant wi on 
the county whereof the indictment or appeal makes = 
wee like proceſs to be made againit them as was uſed 

And it is farther cnaQted by 10 Her. 6. cap. b 
ſuch fecond capias as is required by 8 Hen, 6b. 
ſhall be awarded upon indictments or appeals 
into the King's Bench, or elſewhere, 
otherwiſe.” | 

And by the 31 El:z. cap. 3. it is enaQted, « Thar ; 
every action perſonal, where any writ of exigent ſhatl he 
awarded out of any court, one writ of proclamation tt 1 
be awarded and made out of the ſame court havin 1 
of te/ie and return, as the ſaid writ of exigent ſhall . 
directed, and delivered of record to the ſheriff of the _ 
where the defendant, at the time of the exigent fo Ning 
ed, ſhall be dwelling ; which writ of proclamation 0: 1 
contata the effect of the fame aCtion : and that the Nerf 
ot the county, unto whom any ſuch writ of proclamats 
ſhall! be direCted, ſhall make three proclamations in tis 
torm following, and not otherwiſe; that is to lay, One | 


recited 
the King in 
{tztute {hall 
within the 
| te india. 


cc That 
0 cap, lo, 
Temoyed 
by cer :10r i, of 


. HO? 
ot the fame preclamations in the ſame county-court, ng 
one other of the ſame proclamations to be made 
general quarter-ſeſhons of the peace in thoſe parts wn 
the party, defendant at the time of the exizent awarde! 
(hall be dwelling ; and one other of the ſame proclama- 
tions to be made one month at the leaſt before the quins 
exactus by virtue of the ſaid writ of exigent, at or near the 
moſt uſual door of the church or chapel of that town os 
pariſh where the defendant ſhall be dwelling at the time 
of the exigent ſo awarded and if the defendant ſoall be 
dwelling out of any, pariſh, then in ſuch place as zforefaid 
of the parith in the ſame county, and next adjoining to 
the place of the defendant's dwelling, and upon a Sunda 
aſter divine ſervice and ſermon, if any ſermon there 1h 
and it no ſermon there be, then forthwith after divine 
ſervice; and that all outlawries had and pronounced, and 


no writs of proclamations awarded and returned according 


to the form. of this ſtatute, ſhall 
none effect.” | 

| In the conſtruEtion of theſe ſtatutes, the following opi- 
nions have been holden : | 

That though the words are expreſs, that any outlawry 
pronounced contrary to the direCtions of the {latute ſhall 
be void ; yet it is not to be taken 2s if ſuch outlawries were 
abſolutely void, but only voidable by writ of error. C2, 
Eliz. 179. 3 Co. 59. Plow. 137, Heb. 166. 

If a defendant be expreſsly named of the ſame county 
wherein he is indicted or appealed, and be alſo named 
under an a/zas did7us of another, it hath becn adjudged, 
that there is no need of any capias, with a command tor 
proclamation according to 8 Hes. 6. becauſe that which 
comes under the &/as die7us is no way treveriable nor mi- 
terial: alſo if a defendant be named of B, and Jate « 
C'. there 15 no need of any capzias to the fheriff of tie 
county wherein C. lies ; becaule that it appears, that tz 
defendant 13 at preſent conyerfant at B. but if a defct- 
dant be named of no certain place at preſent, but cnly fete 
of B. and late of C. and late of D. &c. being all of then 
in counties difterent from that in which the proſecutions 
commenced, a cap/as ſhall go to the theriff of every on? ot 
thoſe counties, 2 Hawti, Þ. C. 764, 205; Hilt's 
Be. P.-C. 108;:1966:: ” 

On a writ of error to reverſe 2n outlawry vpon {ht 
itatute of 5 #72. of perjury, the firit error athoned wi 
that he was indiRted by the name of N. L. d- parco/ia 
Aldgate, and not ſhew in what county Ald:ate is 3 2%Y 
for that a county court was held 23 Feb. and the nevt 
county-court was heli 23 ar following, fo «5 the 
were not twenty-eight Jays between theſe two county” 
courts, 2s there ouzhtyto be by law, excluſive and 10% 
incluſive. And for the firſt caule it was reverſed ; althovgh 
it was objecled to be well enovgh, becautc Kludeljox Was 
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be utterly void and of 


j argin, fo the pariſh ſhould be intended to refer 
ome \n becauſe an indictment thall not be taken by 


* itendinent, and becauſe the county in the margin ſhall 
be refgrred to the place where the offence was committed, 


| and not to the indictment of the party; and by the ſta- 


tute of 8 H-n. 6. there ought to be the addition of the 

ace and county where the party indiCted iahabirs ; there- 
fore it was held to be ill, and reverſed. For the ſecond 
cauſe alſo, it was held to be erroneous ; but Tanfield ſaid, 
that ought to be aſſigned for error n fait, for it might be 
Jeap-year, and then it is good, and that matter ifſuable. 
C0. fac. 167. Leeche's cale. 


If an exigi facias be delivered to the ſheriff, and there 
are but two county-courts before the return, and the 
ſheriff return the firſt and ſecond exadtus & non compa- 
yuit, and that there were no more county-days between 
the delivery of the writ to him and the day of the return, 
there may iſſue a ſpecial exigr facras with an allocato comi- 
tatu, if it be prayer after the return, and before any new 


county-day be paſt ; but if any county-day be paſt be- 


tween the laſt of the former connty-days and the return, 
no exigi factas ſhall iſſue with an allzcato comtatu, but an 
exigi factas de nov ; for the demand of the party muſt be 
at five county courts ſucceſſively held one after another 
without any county-court intervening ; fo if aſter the ſe- 
cond exaus, the offender render himſelf, and find main- 
prize, and at the day of the return make default, no exig: 


factas with an allocato cemitatu ſhall iſſue, becauſe three 


county-days intervened, but a new ex:gent and a cafias 
againſt the bail. - 2 Hale's Hift. P. C, 201-2. 


And therefore it hath been holden, that in Londen, 
where the holding of the Huſtings is uncertain, no exrgr 
facias ſhall iſſue with an allocato Huſtings, becauſe the 
court cannot take notice of the ſet-times of holding it, 
as they may of the times of holding the county-courts ; 
but it 1s now agreed, that if an exigent iſſues in Londsn, 
and they begin Huſting de placita terre (as they, may) 
they ſhall proceed along at that Huſtings to the outlawry, 
without mingling their Huſting de communibus placitis ; 
but if an allocato Huſtiag comes, they ſhall proceed without 
omitting any Huſting, Palm. 287. 2 Leon. 14. 2 Hale's 
Hift. P. C. 202. | Jong | 


4. What the party mufl ds in order 10 intitle him to a re- 
ver/al ; and the effetts and conſequences of a reverſal. 


Regularly in all outlawries, as well perſonal as cri- 
minal, the party in order to reverſe the ſame was to ap- 
pear in perſon, and could not appear by attorney. 2 
Leon, 22, E 

But now by the 4& 5 7. & 17. cap. 18. For the 
more ealy and ſpeedy reverſing of outlawries in the court 
of King's Bench, it is enaCted, © 'T hat from and after 
the firſt Day of Ea/ter term thence enſuing, no perſon or 
perſons whatſoever, who are or ſhall be outlawed in the 


| faid court for any cauſe, matter or thing whatſoever, 


(treaſon and felony only cxcepted,) ſhall be compelled ro 
come in perſon into or appear in perſon in the ſaid court 
to reverſe {uch outlawry, but ſhall or may appear by at- 
torney, and reverſe the ſame without bail 1in all caſes, 
(Gp where ſpecial bail ſhall be ordered by the ſaid 
court.) | 

_ And it is further enaQted by the ſaid ſtatute, 4 That 
if any perſon or perſons outlawed, | or hereafter to be 
outhwed, in the ſaid court, (other than for treaſon or 
felony,) ſhall from and after the ſaid firſt day of 'Za/ter 
term be taken and arreſted upon any capias utlagatum out 
of the ſaid court, it ſhall and may be lawful to and for 
the ſheriff or ſheriffs, who hath or ſhall have taken and 


| arreſted ſuch perſon and perſons (in all caſes where ſpe- 


cial bail is not required by the' ſaid. court,) to'take an 
attorney's engagement under his hand to appear for the 
ſaid detendant or defendants, and to reverſe the ſaid out- 
lawties, and thereupon to diſcharge the ſaid defendant 
and defendants from ſuch arreſts; and in thoſe. caſes, 
where ſpecial bail is required by the ſaid court, the ſaid 
ſheriff and ſheriffs ſhall and may take ſecurity of the' ſaid 
detendant or defendants by bond, with one or mote ſul- 
ficient ſurety,or ſureties, in the penalty of double the:fum 
VoL, IL NY IIQ. p 
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for which ſpecial bail is required, and no yore, for his, 
her or their appearance by attorney in the ſaid court at 
the return of the ſaid writ, and to do and perform ſuch 
things as ſhall be required by the ſaid court; and after 
ſuch bond taken to ditcharge the ſaid defendant and defen- 
dants from the ſaid arreſts,” en} I DE 
__ And it is farther enated by the ſaid ſtatute, ** That 
if any perſon or perſons outlawed as aforeſaid, and taken 
and arreſted upon a capias utlagatum, ſhall not be able within 
the return of the ſaid writ to give ſecurity as aforeſaid, in 
caſes where ſpecial bail is required, fo as he or they are 
committed to gaol for default thereof, that whenſoever 
the ſaid priſoner or priſoners ſhall find ſufficient ſecurity 
to the ſheriff or ſheriffs, in whoſe cuſtody he or they 
thall be, for his or their appearance by attorney in the 
faid court, at ſome return in the term then next follow- 
ing, to reverſe the ſaid outlawry or outlawries, and to do 
and perform ſuch other thing and things as ſhall be re- 
quired by the faid court, it ſhall and may be lawful to 
and for the ſheriff and ſheriffs, after ſuch ſecurity taken, 
to diſcharge and ſet at liberty the ſaid priſoner and pri- 
ſoners for the ſame ; any law or ufage to the contrary 
notwithſtanding.” | 2 

It hath been held, that if the party outlawed comes in 
by cepi corpus, he ſhall not be admitted' to reverſe the our- 
lawry without appearing in perſon, as in ſuch caſe he 
was obliged to 'do at Common law ; or putting in bail 
with the ſheriff for his appearance, upon the return of 
the cepz corpus, and for doing what the court ſhall order. 
2 Salk, 496. | | 

By Weftm. 1. cap. 9. it is expreſsly provided, that thoſe 
who are outlawed, have abjured the realm, &:c. ſhould 
be excluded the benefit of replevin ;/ yet it hath been al- 
ways held, that the. court of King's Bench may 1a theic 
diſcretion, in ſpecial cafes, bail a perſon upon an out- 
lawry of felony ; as where he pleads, that he is not of 
the ſame name, and therefore not tae fame perſon with 
him' that was outlawed, or alleges any other error in the 
proceedings. 2 Hawk, P. C. 98. | | 


before any allowance of any writ of error, or reverſing 
of any outlawry be had by plea, or otherwiſe, through or 
by want of any proclamation to be had or-made according 
to the form of this ſtatute, the defendant and defendants 
in the original aCtion ſhall put in bail, not only to appear 
and anſwer to the plaintifF in the former ſuit in a new 
aCtion to be commenced by the ſaid plaintiff for the cauſe 
mentioned in the firſt ation, but alſo to ſatisfy the con- 
demnation, if the plaintiff ſhall begin his ſuit before the 
end of two terms'next after the allowing the writ of error, 
or otherwiſe avoiding of the ſaid outlawry, — © 
A. who was a foreign merchant and never in England, 
was outlawed at the ſuit of B. in an aQtion on ſeveral 


| promiſes for goods ſold and delivered ; and upon a ſpecial 


capias utlagatum a ſhip and other effects belonging to A. 
were ſeized, as forfeited upon this outlawry;; and it was 
moved, that this outhwry may be vacated, and reſtitution 


fendant was never infra /egem, 1.'e. that he never was in 
England, and therefore could not be outlawed, becaute 
that was putting him extra legem.' Sed per curitam ; This 
outlawry ſhall not be vacated upon ſuch affidavits, but 
the defendent may bring a writ of error, which he was 
compelled to do, and thereupon to put in bail to the av- 
tion in' which he was outlawed according to the new 
{tatute of 4 & 5 I, & M. and then the plaintiff con- 
ſented to the reverſal of - the outlawry. Carth. 459. 
Matthews v. Erbo. - OTB. SAL. M 016 c 
H. was outlawed in two aCtions, one was for 10/. the 
other for 40s. and upon: reverſing the outlawry the cou:t 
took ſpecial bail ſot the firſt, and appearance for the other, 
upon the ſtatute of 4 & 5 /#. & M. and the' recogni- 
zance was taken purſuant to'3t 'Eliz. 2 Salk. 496, 


perſon who'had any lands ſhall never be reverſed by wrix 
-of error, without a' /cire' facias againit* all the tertenants 


ſuch ſcire-factas is not neceſſary in the: caſe of high treaſon» 


{\ 20; Cro.  Elizs' 225, 1 Kebiitn41. pl. 11: 
Dyer 34: Þ "vp Hats a ear 


By the 3 £liz. cop. 3- ſet. 3. it is enaQted, © That | 


awarded, 'upon affidavits produced and read, that the de-_ 


. It is'clearly agreed, that -an attainder of felony of a 


and lords mediate and intermediate ; ' but it is ſettled, that 


| | 
0: V-T 
1 Sid. 316. 4 Keb. 29. 3 Med. 42, 47. 4 Mad. g66. 
2 Hah''s Hit. Þ:; CS. P.:-* | 
Allo it is ſaid, that it is not neceſſary in the caſe of 


felony, when it is ſuggeſted on the roll that the party bad 
no lands, and the attorney general confeſſes it. 2 Salk, 


why is agreed, that after an outlawry of treaſon or felony 
is reverſed, the party ſhall be put to plead to the indict- 
ment, for that ſtill remains good, and he may be tried at 
the King's Bench bar ; or the record may be remitted 
into the country, if it were removed into the King's 
Bench by certiorari, with a command to the juſtices be- 
low to proceed by the ſtatute of 6 Hen. 6. cap. ba Cro. 
Fac. 464. Cro, Car. 365. 3 Mod. 42. 6 Med. 115. 
2 Hales Hift. P. C. 209. 

So if a man be outlawed by proceſs in an information, 
and comes in and reverſes the outlawry, he muſt plead 
in/lanter to the information. 1 Salk. 371, Rex v. Hill. 
5 Mod. 141. S.P. | 


The law is the fame in civil caſes; and therefore if 


an outlawry in a perſonal aCtion be reverfed, the original 


remains. March g. 

Treſpaſs for taking and detaining his beaſts till he 
made a fine; the aCtion was laid in Sex; the defen- 
dant pleads, that the cauſe of aCtion did not accrue within 
ſix years before ſuing of the writ. The plaintiff replies, 
that at another time he brought an original in battery in 
London, intending when the defendant had appeared to 
have declared for this treſpaſs ; and that the defendant 
was outlawed in London; and that within ſuch a time 
after the reverſal of the outlawry he declared here ; the 
defendant demurred ; and for the defendant it was inſiſted, 
that the original being laid in Londen, he could not in 
this aCtion declare in another county, tho? the cauſe of 
aCtion be tranſitory ; but upon information by the pro- 
thonotaries, that the courſe of the court is, that altho” the 
Original be laid in Londen for expediting the outlawry, 
yet when the defendant comes in, the plaintiff may de- 
clare againſt him in any other county, be the aCtion local 
_ or tranſitory ; and the ſtatute 21 Fac, 1. cap. 16. gives 
to plaintiffs generally a power to commence a new ſuit 
within the year after the outlawry reverſed; and that ſo 
| he may do in this cafe to warrant his declaration within 
the courſe of the court; and judgment was given for the 
Plaintiff. 3 Lev. 245. Yhitwick v. Hovenden. 

It hath been adjudged, that if the King grant over the 
lands of a perſon outlawed for treaſon or felony, and after- 
wards the outlawry be reverſed, the party may enter on 
the patentee, and need neither to ſue a petition to- the 
King, nor a ſcire facias againſt the patentee. 1 4d. 188. 
A perſon fhall, after outlawry reverſed, be reſtored to his 
law, and to be of ability to ſue. Co. Lit. 288. b, 

If the goods of a perſon outlawed are fold by the ſheriff 
_ upon a capras utlagatum, and after the outlawry is reverſed 
by writ of error, he ſhall be reſtored to the goods them- 
felves ; becauſe the ſheriff was not compellable to ſell theſe 
goods, but only to keep them to the uſe of the King. 5 
Co. go. Hoe's caſe. 13 Roll. Abr. 7578. S. C. cited. 

If an advowſon come to the King by forfeiture upon an 
outlawry, and, the church becoming void, the King pre- 
fents, and then the outlawry 1s reverſed ;- yet the King 
ſhall enjoy that preſentment, becauſe the preſentment 
there came to the King as the profit of the advowſon. 
Mor 269. Beverly v. Cronwall, _ 

But if the church be void at the time of the outlawry, 
and the preſentation 1s thereby forfeited as a chattel prin- 
cipally and diſtin& of itſelf, there, upon-the reverſal of 
the outtawry, the party ſhall be reſtored to the preſenta- 
tion. Cro. Eliz. 170. agreed per curiam. | 

If a termor being outlawed for felony grants. over his 
term, and after the outlawry is reverſed, the grantee may 
bave treſpaſs for the profits taken between the reverſal of 
the outlawry and the aſſignment ; for by the reverſal at is 
as if ng outlawry had been, and there is no record of it. 
Cro. Eliz. 130. Ogneli's caſe, and 13 Co. 20, 22. 

It is (aid, that if a man be outlawed in the King's 
Bench, and the party's goods are ſeized into the King's 
hands, and then the outlawry is reverſed, there.can. be 
no reſtitution ; the reaſon whereof is, for that the court 


Q-:-Y” 


of King's Bench cannot ſend a writ to the * 


and the court of Exchequer have no record before lure; 
iflue out a warrant for reſtitution. 5 od, 6x, "0 
It bath been adjudged in Chancery, that if /. þ.: 
poſſeſſed of ſeveral houſes for a long term for be 
mortgages the ſame, and is outlawed for bigh us rh 
npon which thoſe houſes are ſeized into the King's Sewn 
and the fame granted ſor valuable conſideration tg 7 g 
who likewiſe gets an afhignment of the mortyapes ; has 
yet the repreſentative of 4. may redeem the mort = 
upon reverſal of the outlawry ; and herein the b_ 
Keeper ſaid, that the judgment upon the rever{,] ; 
that the party ſhall be reſtored to all that has nt Tr 
anſwered to the King ; which in all caſes has be-n under 
ſtood of the meſne profits anſwered to the King, ang _s 
as to the. principal thing itſelf, though ſcized into the 
King's hands; and that it was undoubtedly o ag tg . 
freehold or inheritance, and he ſaw no ſubſtantial gimg.. 
rence in the caſe of a leaſehold. 2. Vern. 412, Peyim 
ver. Ayliff; and vide 2 Lev. 49. the caſe of Pinfold yer 
/orthey. EDT TIT TOR ; 
For more learning on this ſubjet?, ſee 3 Bac. Abr, t 
Outlawry, and 22 Vin. Abr. tit. Utlawry. ; 
Outpacters. (mentioned in ſtat. g Z. 5. f. 1,  », 
A kind of thieves in R:dde/dale, that ſtole cattle, or other 
things without that liberty : Some are of opinion that thoſe 
which in the fore-named ſtatute are termed outharter; 
are now called outputers, being ſuch as ſet matches for 
the robbing any man or houſe. Cowell, .qdit. 1727, See 
FJatakers. TE | 
Outriderf, Are bailiffs errant, employed by the ſhe. 
riffs, or their deputies, to 7/de to the fartheſt places of 
their counties or hundreds, with the more ſpeed to ſum- 
mon ſuch as they thought good to their county or hundred 
courts. 14 E. 3. flat. 1. cap. 9. os 
Qwelty, Is when there is a lord, meſne and tenant, 
andthe tenant holds of the meſne by the ſame ſervice, that 
the meſne holds over of the lord above him ; this is called 
erwelty of ſervices. Cowell, edit. 1727. 
Owliny. See Cuftoms, Wool. | 
| Oren. See Cattle. | | | 
Orford, A franchiſe granted to the univerſity of Ox. 
ford, excepted out of the general confirmation. 9 Hen, 
4+ c. 1. 13 Hen. 4. c. 1, Scholars outlawed for riots, 
to be baniſhed the univerſity, g Hen. 5. c. 8. See Ut 
verſities. | 
Organg vf land, Bovata terre. Six oxgangs of land, 
is ſo much as ſix oxen can plough. Cromp. Furiſd. fel. 
220. But an oxgang ſeemeth properly to be ſpoken of 
ſuch /and as lieth in Gaynour. Old Nat. Brev. fol. 117, 
Skene de verb. fignif. verbo Bovata terre, ſaith, That an 
oxcngate of land ſhould always contain thirteen acres, and 
that four oxengates extend to a pound /and, Spelman ſays, 
Bovatus terre et quantum ſufficit ad iter vel aftum unius 
bovis. Ox enim eſt bos & gang vel gate iter, See Co. m 
 Littl. fol. 6g, Cowell, edit. 1727. | 
Oper, Seems to have been anciently uſed for what i3 
now called afſizess Anno 13 Ed. 1, | 
Gyer of a deed, Is when a man brings an aCtion 
upon a deed, bond, &c. and the defendant appears and 
prays that he may hear the bond, &c. wherewith he is 
charged z and the ſame ſhall be allowed him. And he 
is not baund to plead till he has it, paying for the copy 
of it. -L. P. R. tit. Oyer of a deed, &c. To demand 
oyer of- an obligation, is not only for the defendant's at- 
torney to deſire the plaintiff's attorney to read the obli- 
gation to him, as the word ſeems only to import, or to 
have a ſight of it, but that he may have a copy of it, 
that his client may conſider by it what to plead to the 
ation. Jbid. 26 | | 
Formerly all demangs of :oyer were in court, as it 1 
now in caſes of appeals; but now it is demanded and 
granted between the attornies, and where there ought to 
be oyer, one is not bound to plead without it; and if one 


[attorney in time demand oyer of the other, and he tells 


him the writ is filed, and that he may take it, it is 
well; but ſure he cannot without ſuch conſent enter 3 
demand, and a giving of oyer; for if attornies are ad- 
mitted ſo to do, they-will fet forth the matter _— 
3 | 144: 


4 0 | 
. 1 oh jt 'could not enſnare the other (ide, becauſe 

honghany Lo en the right writ, &c, and have it en- 
: I et it would be very tedious and inconvenient z as 
* fy be pleaded, it remains in court all that term, 
; : one cannot go to the officer, and take oyer of it 

hot leave of court, or of the attorney ; aad the very 
axon of pleading ſhews it muſt be upon demand ; an 
over of writ is in order to object to it. Per Powell ]. 
Mod. 28. Mich. 2 Ann. B. R. Longvill v. Hundred of 

Le rth. 

hs gives bond by the name of B. he may plead 
miſnomer, and. the other may reply, that he made the 
ond by the name of B. and eſtop him by demanding 
-\doment, if againſt his own deed he ſhall be admitted to 
fay his name is 4. and then he may rejoin and fay, that 
he made no ſuch deed ; but this he mult do without oyer ; 
for if he prays oyer, he admits his name to be B, I Salk. 
| Mich. 3 Ann. B. R. Linch v. Hoke. | 

[n debt upon a bond, the defendant. demanded oyer of 
the condition, which was to perform covenants in an in- 
denture, and then demanded oyer of the indenture ; and 
the plaintiff gave it to him, omitting an indorſement, 
which was made before the execution of the deed ; upon 
this oyer the defendant pleaded performance ; and the 
plaintiif replied and ſet forth the indorſement, and pray- 
ed judgement for the variance ; and per cur. the plaintiff 
was not obliged to give oyer of the indenture; and tho' 
he did, yet being what he need not do, the ſetting it 
forth is not at his peril, as where he 1s obliged to ſet it 
forth; nor is he concluded to fay, that there is no more 
contained, but is at liberty, as well as if the defendant 
himſelf had ſet it forth 3 and the court held, that as the 
defendant was bound to ſet it forth, ſo he was bound to 
ſupply this omiſſion, and make his plea complete ; and for 
| this, judgment was given for the plaintiff, 2 Salk. 498. 

499. Mich. 3 Ann. B. R. Cooke v. Remmington. 

' Debt upon recognizance acknowledged in Chancery, 
or in any other court, defefidant cannot demand oyer of 
the condition ; for the recognizance is not in court as an 
- obligation is when debt is brought upon it. But if debt 
be brought upon a recognizance acknowledged in this 
court, then the defendant may demand oyer of the re- 
copnizance. Poph. 202. Mich. 2 Car. B. R. Chamber's 
caſe. 

Defendant may plead without oyer if he pleaſes ; for he 
may take upon himſelf to remember it without hearing it. 
L. P. R. tit. Oyer, and cites 18 April 1654. B. S. 


In debt upon an obligation for neceſſaries, no oyer be- | 


ing demanded, it is intended a fingle bill. Kep. 182. pl. 
91 Mich. 14 Car. 2. B. Re. Ruſſel v. Lee. 

| In covenant the defendant demanded no oyer, but 
pleaded gurd in articulis illis ulterius continetur, &c. The 
court held this to be ill, and his ſhewing the counterpart 
is not ſulicient, but the whole indenture ought to be in 
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court ; andthe plaintiff had judgment ni/i K; 12. 81. 
$8. Paſch. 15 Car. 2. B. R. Puſland Te S'3.# 

Debt, on bond conditioned to perform covenants ; if 
the defendant pleads performance without demanding oyer, 
it 18 a good cauſe of demurrer, Lent. 37+ Trin, 21 Car. 
2. B, R. Tapſcot v. Weeldridge. 

One cannot take advantage of an original, tho? never 
ſo vicious in recital, without craving oyer of it ; per Helt. 
I2 Med. 35. Paſch. 5 W- & M; Anor' 

Caſe on ſeveral promiſes on original ; defendant, with- 
out craving oyer of the writ, pleaded a variance between 
the writ and the count, ſhewing particularly wherein 
whereupon plaintiff demurred; for though the writ be in 
court, yet 1s on a diſtinCt, roll from the count ; and no 
advantage can be taken of it, without craving oyer, quod 
cur. conceſſit, and a reſpond, ouſter awarded, 12 Med. 189: 
Paſch. 10 W. 3. Brag v. Digby. 

In covenant by an apprentice for not teaching him. 
four ſeveral trades in an indenture of apprenticeſhip men- 
tioned, Defendant, inſtead of craving oyer of the plain= 
tiff's indenture fets forth an indenture of his own, and 
pleads a performance of the covenants therein. Upon 
demurrer, the plaintiff had judgment ; for the defendant 
cannot ſhew any other indenture, but crave oyer of the 
indenture declared on. 6 Mod. 154, 155. Paſch. 3 Ann. 
B, R, Foxon V, Meſely. | | : 

Declarations, pleas, replications and other pleadings ; 
and alſo oyer of writs, bonds and other deeds, ſhall be 
demanded by a note in writing. Rules and orders in C. Bs 
Mich. 1 Geo. 2. 1727. 

Oper and terminer, ( Audiendo & terminando, in true 
French, ouir & terminer) Is a commiſſion eſpecially 
granted to ſome eminent perſons, for the hearing and 
determining one or more cauſes : This formerly was uſed 
only upon ſome ſudden outrage or inſurreCtion in any place, 
Cromp. Fur. fol. 131, 133. Weſim. 2. cap. 29. 13 E. 16 
by which you may ſee who might grant this commiſſion, 
and for the form thereof, and to whom it may be gran- 
ted, F, N. B. fol. 100. and Broke hoc tit, A commil- 
fron of oyer and terminer is the firſt and largeſt of the. 
five commiſſions, by which our judges of aſliſe do fit in 
their ſeveral circuits, In our ſtatutes it is often printed 
oyer and determiner, See 4 [nſ}, fol. 162. See Juftices 
of oyer and terminer. | EMS 

Oper de record, ( Audire recordum) Ts a petition made 
in court, that the judges, for better proof-ſake, will be 
Pleaſed zo hear, or look upon any record, Cowell 
Opes, (corrupted from - the French oyex, i. e. audite, 
hear ye,) Is known to be uſed by our cryers, as well in 
courts as elſewhere, when they make proclamation of any 
thing. Cowell, edit. 1727. | 

Oyſters, Regulation of the oyſter fiſhery in the 1ed- 
way, 2 Geo. 2 c. 19. Foreign oyſters rated to the ſubſidy 


| at 7 d. per buſhel, 10 Geo. 2, c+ 30s 


| 


mo G 4 Paagium, The ſame with Paſſagium. at, 
ar. 767, 

Pacabilts, Payable, paſſable. Cowell, edit. 1727- 

Pacare, To pay, as tolnetum pacare, to pay toll. Mon, 
Arngl. tom. 1. p. 384. Hence 

Pacatio, Payment. Mat. Par. ſub. an. 1248. | 

Pareatur. Leg. Inz, cap. 45. Et recipiet Agenfrida 
corium ejus, & carnem, & paceatur de catero, i. e. Let 
him be free or diſcharged for the time to come. 

Pacification, ( Pacificatio, mentioned in ſtat. 17 Car, 
I. c. 17.) A peace-making, quieting or appealing ; rela- 
ting to the wars betwixt England and Scotland, in 1638. 

jack of wool, Ts a horſe-load, which conſiſts of ſeven- 
teen ſtone and two pounds. Fleta, /. 2. cap. 12. See 
SDary:ar. vr T 

Packers, Are thoſe that barrel or pack up herrings, 
and they are ſworn to do it according to the ſtatute made 
15 Car. 2. cap. I4s | 

Packets. Packet veſſels exporting or importing goods, 
what to forfeit, 13 & 14 Cars 2.c. Its f. 22, 

Packing whites, A kind of cloth ſo called, mentioned 


' 2 R. 3. cap. 8 


F agus, In old records ſignifies a county. Cowell, edit, 


1727s | | 
Parcare, To pay. Stat. I/ 2. cap. 46. 


2. Cc. 3. ſef?. 97. | 

Paine fort et dure, (Pona fortis & dura) Signifies an 
eſpecial puniſhment for thoſe that being arraigned of 
felony, refuſe to put themſelves upon the ordinary trial 


\ of God and the country, and thereby are mute by the 


;nterpretation of the law. Britton mentions it in his 
fourth chapter, f#l. 11. And Staunford in his Pleas of 
the Crown, founding it upon the ſtatute of JYe/fm. 1. 
cap. 12. deſcibes it thus: ** He ſhall be ſent back to the 
priſon whence he came, and laid in ſome low dark houſe, 
where he fhalt lie naked on the earth, without any lit- 
ter, ruſhes, or other clothing, and without any raiment 
about him, but only ſomething to cover his privy mem- 
bers; and he ſhall lie upon his back, with his head co- 
vered and his feet, and one arm ſhall be drawn to one 


- quarter of the houſe with a cord, and the other arm to 


another quarter z and in the ſame manner let it be done 
with his legsz 2nd let there be laiu upon his body iron 


and tone as much as he can bear, or more; and the next 


day following be ſhall bave three morſels of barley-bread 
without drink, and the ſecond day he ſhall have drink 
three times, 2s much at each time as he can drink of the 


: 


Pages of honour, Their penſions not taxable, 30 Geo. 


Paitey, A duty of exciſe | 
Geo. 2, c. 96. : | 7 Oe 00" Wi town, 26 
Paiſſo, Parſnage, or liberty for hogs to run'i 

or woods to feed on maſts, Mon. A 5 tore 

$&e eſſume. one Angl. tom, 1, Þ. b$2, 

; Palaces. The ſteward, treaſurer and c 

may enquire by a Jury cf the King's ſervants, if wn 

the ſervants conſpire the death of the King or o 

gat ns. Sc. 3 H. 7. cap. 14. ; YT 
e yeomen of the crown and groo 

{hall attend their offices, 4 Z. c. 3 ns —_ 


The limits of the palace of /Y-/mi 
ep P t WeNtminſter. 28 Þ 8, 
The great maſter of the King's houſe to have the # 
authorit 3 dry 
i WM.fp Mn Newark, 32 2. 65 39. Ropiday 
2 SE of inking in the King's court, 38.8 
Enquiries of treaſons, murders, &c. within the 
Hen. 8. c. 12. ſet. 1. & 3, Inquiſiti i 
yh houſhold, 1 _ OR by coroner of 
Entering into the King's houſe with int 
made bay, 3 H.8.c. G 2. fe 27. cs ws wn, 
s Palagium, Is a duty to the lords for exporting and 
importing veſlels of wine in any of their ports. Cruel! 
edit. 1727. ; 
Palatine, See County Palatine ; and read Caſſan, de 
Conſuetud, Burg. fag. 14+ 
Palatines, How intitled to naturalization, 1 Ge, 1, 
fl. 2: 6-29» 

Pales. See Jncloſures, | 
| Palfrey, /Palfredus, palafredus, palsfredus, palifritus 
[s one of the ae ſort « noe. by Berra ; 
others for ſtate: and ſometimes of old taken for a horſe 
fit for a woman to ride, Camden ſays, that William Fau« 
conberge held the manor of Cukeny, in the county of Nit- 
tingham in ſergeantry, by the ſervice of thewing the King's 
palfrey, when the King ſhould come to Manifie.d, See 

Co. on Lit. fel. 149. 
Palicee, a park pale. Cowel!, edit. 1721, 
Palingman, (mentioned in ſtat. 22 Eg. 4. c. 23. and 
11 #f. 7. c. 23.) Seems to be a merchant denizen, one 
born within the Engh/ pale, But Dr. Skinner judges it 
to ſignify a fiſhmonger, or merchant of fiſh, Crue! 
edit. 1727. | 


Palla, A canopy ; alſo often uſed for an altar clot 
Cowell, edit. 1727. | 
Pallto cooperice. It was a cuſtom formerly, thit 


water next unto the priſon, except it be running water, | where children were born out of wedlock, and their p- 


without any bread : and this ſhall be his diet till he die.” 
'Fhis kind of puniſhment, called by the law, pain fort & 
dure, is that which we vulgarly call, preſſing to death. See 
It. | | ", | 
Dainters and paintine, Plaiſterers not to exerciſe the 
trade of a painter in London, withofit ſerving an appren- 
ticeſhip, 1 Jac. 1. c. 29. ſe. 4 What wages painters 
ſervar.'s or apprentices ſhall take by the day, z, ac. 1. 
Ce 20. feet. 6. : ; . 
i5ai.,, A county or region ; Trial per Pais, which 
©elman in his Glefſary ſaith, Non inteligendum efl de quo- 
1s poptls, fed de compagenſibus, hoc eff earum qui ex eodem 


ferent comttatu, quem majores neftri pagum dixere & encelas ; 


ins paisy 2 is 1. vil y canverſo. 


rents afterwards intermatried, that thoſe children, tog*- 
ther with the father and mother, ſtood under a cloth c&*- 
tended whilſt the marriage was folemnized, - which was n 
the nature of adoption, and fignified a legitimation. This 
is mentioned in an epiltle of Robert Gro/?tead, the fs 
' mous biſhop of Lincoln, who tells us, that it was an old 
report, that by ſuch cuſtom the children were taken t0 
be legitimate z and that [n fignum legitimationis nati arit 
malrimonium conſueverunt pant ſub pallio ſuper parentes 
rum extent in matrimonii folemntzatione « which epiſtle 15 
mentioned by Mr. Selden, in his notes upon Flcta, who 
likewiſe tells us, that in the reign of KR. 2. the children 
of Fohn of Gaunt, Duke of Lancaſter, which he had be- 


| fore his marciage by Catherine Swinford, though they w_ 
| 4 ma 
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made legitimate by at of parliament, yet they were Co- 
vered by the pall at the very timeof the marriage of their 
parents. Cowell, edit. 1727. 

Pallium, Is in many places taken for the filk with 
' which garments were made : it 1s a word often mention- 
ed in our old hiſtorians, but little underſtood at this 
time. Durandus, in his Rationale, tells us, that it is 
made of white wool, v/z. the nuns of St. Agnes every 

ear, on the feaſt-day of their faint, offer two white 
jambs on the altar of their church, whilſt they fing Ag- 
aus Dei in a folemn maſs; which lambs are afterwards 
taken by two of the canons of the Zateran church, and 
by them given to the pope's ſub-deacons, who put them 
to paſture till ſhearing time, when they are ſhorn, and 
the pall is made with their wool mixed with other white 
wool. It is a garment of three fingers breadth, cut 
round, that it may cover the ſhoulders : it hath two ſtrings 
on each ſide, before and behind ; that on the right ſide is 
fingle, but that on the left is double. It hath likewiſe 
four purple crofles on the right and left, before and be- 
hind; and it is faſtened with three pins made of gold, 
whoſe heads are ſaphire. 'T he pall then made is carried 
to the Lateran church, and there placed on the high altar 
by the deacons of that church on the bodies of St. Peter 
and St. Paul: and after the uſual watching, it is carried 
away in the night, and delivered to the ſub-deacons, who 
Jay it up very ſafe. And becauſe it was taken from the 
body of St. Peter, it ſignifies the plenitude of eccleſiaſtical 
power, and therefore it was the prerogative of popes, who 
pretend to be the immediate ſucceſſors of that ſaint, to 
inveſt other prelates with it, which at fiiſt was done no 
where but at Rome ;z but afterwards, by procuration, in 
other places, in this form, viz. {n/tunter, inflantius & in- 
flantiſſime in conſiſtorio a ſummo pontifice expetitum. Cowell, 
edit. 1727. 

I. als, (Paliia, mentioned in ſtat. 25 H. 8. 20.) 
Are veſtures made of lamb's wool, in breadth not exceed- 
ing three fingers ; and having two labels hanging down 
| before and behind, which the pope gives or ſends to arch- 
biſhops and metropolitans, who wear them about their 
necks at the altar, above their ornaments. "The pail! was 
firſt given to the biſhop of Oftia by pope Marcus the Se- 
cond, ann 336, And the preface to an ancient ſynod 
here in Eug/and, wherein Odo archbiſhop of Canterbury 
preſided, begins thus : — Ego Odo hurilis & extremus, 
divina largiente clementia, almi preſulis & pallii honore di- 
tatus, &c. Selden's Hiſtory of Tithes, pag. 17. See 
more of this in Spelmarn's Gloſſary, verbo Pallium. See 
_ Creſſey's Church Hiſtory, fol. 972. And the book called 
Blamyr in the Prerog. Office; and Sir Roger Tiſden's 
Hift Findication, fol. 41. _ , 

Palmeftry, (mentioned in ſtat, 1 P. & MM. cap. 4.) 
A kind of divination, practiſed by looking upon the lines 
and marks of the fingers and hands. This was practiſed 
by the Egyprians, mentioned in the ſaid [tatute, and there 
miſprinted Palmy/try. 

Pampiiets. See Dtamps. | 

Pandents, Are the books of Civil Law, compiled by 
Jujlinian, They are mentioned in Bede, and ſeveral 
other hiſtorians of this nation : Tres panaettas nove tranſ- 
lations de Roma attulerit., Bed. cap. 15. 

Pandoratrir, An ale-wife that both brews 
ale or beer. Cowell, edit. 1727» | 

Panel, Panella, vel. Panellum , ſo written both by For- 
teſcue in his book de Laudibus Legum Ang. cap. 25. and Cs. 
on Lit, pag. 158, who ſays it denotes a little part. But 
the learncd Spelman, in his Gufſary ſays, Hoc eft minus 
corgrue : it properly Hgnifying /chedula, vel pagina, or ra- 
| ther paxella, a ſchedule or page. Hence comes the law- 
term ?mpanel/lare, toimpanel ; and to impanel a jury, that 
5, to write in a ſchedule or roll the names of ſuch jurors 
as the ſheriff returns, to paſs upon any trial. 
fol. 336. So we ſay, a panel of parchment, and the coun- 
terpart of an indenture. See iſe, Jury. 

Pams azmigeroum, The bread diſtributed to ſervants. 

Ns ls PAZs 420. | | 

Pans bijus, Coarſe bread: 7d. ib. _ 

Panetia, A pantry, or place to ſet up cold victuals. 
C:well, edit, 1727, « FE | 

Vor. I, NY 110, 


and ſells 


y_ 


Reg. Orig.| 


| 
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Panis, called Blackwhyth Bread of wm; P 
between white nd ven tk % prong oy | 
cps In religious houſes it was their oefer 
wg” made for ordinary gueſts, and diſtinguiſhed from 
their houſhold loaf, or pants conventualis, which was pure 
manchet, or white- bread. Cowell, edit, 1727 Pr 

Pans militaris, Hard biſket, brown george catnp- 
bread, coarſe and black. Cowell, edit. 1727. The naive 
= convent of Ely grant to Fohn Grove, a corrrody or al- 
wear Ts THO ad ſuum vifium quolibet die unum panem 
Frere wh Fon be mo} yy horns on his ſervant unum 
Cartudar® Eien M8. f - 6 a little brown Joaf or biſket, 
Pam foztis et duruf. When a felon upon his trial 
ſtands mute, and obſtinately refuſes to plead, one of the 
penalties impoſed for contempt of the court, is to be con- 
demned ad panem fortem & durum, i, e. To have on! 
hard, dry barley-bread and puddle-water, &c. Cowell, 
edit. 1727. See Wute, Pain fozt et dure. | f 
Pannage, or Pawnage, (Paonnagium) Is that food that 
the ſwine feed on in the woods, a maſt of beech, acorns 
&c, .which ſome have called Pawnes. It is alſo the mo- 
ney taken by the agi/ors, for the food of hogs, with the 
maſt of the King's foreſt, or the money due to the owner 
of the ſame for it. Cowell, edit. 1727. 
ora A parment made with ſkins. 
Pannue, To what duties liable, 4 ill. & M. c. 5s 
ſefl. 2. See Bricks. | 
Pape. See Pope. | 
Paper, Duties upon paper, paſte-board, &c, 2 I/. & 
M. feſf. 2. c. 4+ ſett. 42. 10 Ann. c. 19. ſet, 32. 12 
Ann, fl. 2+. Q. © | 
Penalty on removing pzinted paper before ſurveyed, 
I Geo. I. c 36. f. 17. | ues 
Rags may be imported free, 11 Geo. 1 c. 7. /. 10. 
The drawback on exportation of foreign paper taken 
away, 10 Geo. 2.c. 27. /. 4 See Books, Cuſtoms. 
Paper- books, Are the iſſues in law, &c. upon ſpe- 
cial pleadings, made up by the clerk of the papers, who 
is an officer for that purpoſe. And the clerks of the 
papers of the court of King's Bench, in all copies of p'eas 
and paper-books by them made up, ſhall ſubſcribe to ſuch 
paper-books, the names of the counſel who have figned 
ſuch pleas, as well on behalf of the plaintiff as of the 
defendant; and in all paper-books delivered to thejudges 
of the court, the names of the counſellors, who did ſign 
thoſe pleas, are to be ſubſcribed to the books, by the 
clerks or attornies who deliver the ſame. Paſch. 18 Car. 
2. 2 Lill, Abr. 268. ; | ; 
Paper-ofjice. All aCts of the council-board, occa- 
ſional proclamations, diſpatches and inſtruQtions ſor fo+ 
reign miniſters, letters of intelligence, and many other 
publick papers communicated to the King's council, or 
the two ſecretaries of ſtate, are afterwards tranſmitted to 
the paper-office, wherein they are all diſpoſed in a place 
of good ſecurity and convenience within the King's Royal 
palace at //htitehall. See Mr. Nicholſon's Eng. Hift. Libr. 
part. 111. pag. 9. Alſo an ofhce ſo called belonging to 
the King's Bench. ; - ; 
Papifts. The laws for reſtraining the growth of po- 
pery, and by which papiſts are ſubjeCted to divers penal- 
ties, forfeitures, diſabilities and inconveniencies, may be 
conſidered in general, as relating to popiſh recuſants, ſuch 
who refuſe to make the declaration againſt popery, and 
ſuch who promote, encourage or profeſs the popith reli- 
gion ; and theſe laws, though made for the advancement 
of religion and the publick good, yet being confidered as 
penal laws have, like all other penal laws, been conſtrued 
{triftly. 3 Bac. Abr. 779. | | 


7o 


Cowell, edit. 


i. Of the offence of not making a declaration againſt 
popery. 

2. Of the offence of profeſſing or promoting the popiſh re- 
ligion, viz. in ſaying or hearing maſs, giving or receiving 
popiſh education, buying or ſelling popiſh books, keeping ſchool, 
withholding a competent maintenance from a prote/lant child, 


and preſenting mo nk 


3- Of 


-—_——— 4 


| 


©, 
3. Of the diſabilities of papiſls to purchaſe. 


I. Of the effince of net making a dedlaration again/? 
9pery. WEE 

. By the 30 Car. 2 /at. 2. cap. I. it is enacted, © That 
no pecr ſhall vote or make his proxy in the houſe of 
peers, or fit there during any debate; and that no mem- 
ber of the houſe of commons ſhall vote or fit there during 
any debate after the ſpeaker is choſen ; until fuch peer or 
member ſhall take the oaths of allegiance and ſupremacy, 
and make a declaration of his belief that there is no 
tranſubſtantiation in the ſacrament of the Lord's Supper, 
and that the invocation or adoration of the Virgin Mary 
or any other ſaint, and the ſacrifice of the mals, as they 


' are now uſed in the church of Roe, 2re ſuperſtitious and 


idolatrous, &c. on pain that every ſuch offender ſhall be 
adjudged a popiſh recuſant convict, and diſabled to hold 
or execute any oflice, &c. or from henceforth to fit or 
vote in either houſe of parliament, to ſue in law or 


equity, or to be guardian, executor or adminiſtrator, or 


capable of any. legacy or deed of giſt, and ſhall ſorfeit for 
every olfence 5001. | | 
By the 30 Car. 2. /at. 2. ſeat. 9, 12, 13. It 1s en- 
ated, ©* That every perſon who ſhall be a ſworn ſervant 
to the King ſhall take the ſaid oaths, and ſubſcribe the 
ſaid declaration in Chancery the next term after he ſhall 
be ſo ſworn a ſervant, &c. and that if any ſuch perſon 
negleQing ſo to do, ſhall adviſedly come into or remain 
in the preſence of the King or Queen, or ſhall come into 
the court or houſe where they are, or any of them reſide, 
he ſhall ſuffer all the penalties expreſſed in the foregoing 
ſeQtion ; unleſs ſuch perſon coming into the King's pre- 
ſence, &c. ſhall firſt have Jicence fo to do by warrant 
under the hands and ſeals of fix privy counſellors, by 
order of the privy council, upon ſome urgent occaſion 
therein to be expreſſed ; which licence ſhall not exceed 


ten days, and fhall be firſt filed, &c. in the Petty bag- 


office, for any body to view without fee, &c. and no 
perſon to be licenſed for above thirty days in one year.” 
By the 1 FF. & 7, cap. g. it is enacted, *© That every 
juſtice of peace in Londen and J/e/lminſler, and within ten 
miles thereof, ſhall cauſe to be arreſted and brought before 
him all reputed papiſts,' (except foreigners, being mer- 
chants or menial ſervants to ſome ambaſſador or publick 
agent; and except all ſuch as uſed ſome trade, myſtery, 
or ſome manual occupation at the time of the ſaid aCt, in 
Z,ondin, &c. and alſo except all ſuch perſons as had their 
dwelling in L:ndon, &c. within fix months before the 
13th of February 1688, and no dwelling elſewhere, and 
certified thear names to the ſeſhons beſore the firſt of Au- 


- guſt, 1689,) and that every ſuch juſtice ſhall tender the 


{aid declaration to every ſuch perſon; and that every ſuch 
perſon refufing the ſame, and afterwards remaining in 
London, Wc. or within ten miles thereof, or being certi- 


| fied to the King's Bench or quarter-ſefſions at the next 


term or ſeſſions as having refuſed to make the ſaid decla- 
ration, and negleQing to make the ſame in ſuch court, 
ſhall ſuffer as a popiſh recuſant convict, &c. 

By the 1 JY. & 1. cap. 15. it is nated, © That any 
two jultices of peace may and ought to tender the ſaid 
declaration to any perſon whom they ſhall know or ſuſpect, 


or have information of as being a papiſt, or ſuſpeQed to 


be ſuch ; and that no ſuch perſon fo required, and not 


making and ſubſcribing the ſaid declaration, or not ap-' 


pearing before the ſaid juſtices upon notice to him given 
or left at his uſual abode, by one authoriſed by warrant 
under the hands and ſeals of the faid juſtices, ſhall keep 
any arms or ammunition or horſe above the value of 5 /. 
in his own poſleſion, or in the poſteſlion of any other 
perſon to his uſe, (other than ſuch-neceſlary weapons as 
{all be allowed him by the quarter-ſefſions ſor the defence 
of his houſe or perfon,) and that any two juſtices of peace, 
by warrant under their. hands and ſeals, may authoriſe 
any perſons in the day-time, with the afliftance of the 
conſtable or his deputy or tithingman, to ſearch for all 
ſuch arms, &c. and horſes, and ſeize them to the King's 
uſe, and that the faid juſtices ſhall deliver the ſaid arms 
and ammunition at the next quarter-ſeſſions in open court; 
and that whoever ſh1}l conceal, &c, or ſhall be aiding to 
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the concealing any ſuch arms or horſes, ſhall he ey 
mitted to the common paol by warrant under the hand 

and ſeals of any two juſtices of peace, and alſo forks 
treble the value; and that thoſe who diſcover any fuck, 
arms or ammunition, ſo as the fame may be ſeized halt 
have the full value thereof, to be awarded to them b th 

ſeſſions, Fc. and that ſuch refufers of the ſaid decked 
=, &c. ſhall be diſcharged whenever they make the 
ame,” 


2. Of the offence of profeſſing or promoting the popiſh y4. 
ligion, viz. in ſeeing or hearing maſs, giving or 1ecoiyiy 
popiſh education, buying or ſelling popiſh bunks, keeping ſeheot, 
withholding a competent maintenance from a proteſton ill 
and preſenting to a church, | : 


By the 23 Eliz, cov. 1. ſet. 4. it is enated, ©« Thy 
every perſon who ſhall fay maſs, being thereof lawfully 
convicted, ſhall forfeit two hundred marks, and be com. 
mitted to priſon in the next paol, there to remain by 
the ſpace of one year, and from henceforth til] he hare 
paid the ſum cf two hundred merks; and that every 
perſon who thall willingly hear maſs ſhall forfeit the tur; 
of one hundred marks, and futfer a year's imprifonmer:,” 
2 9/0W. 210, "= | 

Alſo it is enated by the 11 & 12 7. 4, « Thy 
every perſon who ſhall apprehend any popiſh bithop, pricf 
or jefuit, and proſecute him to conviction for ſaving maſs, 
or exerciling any other part of the fun&tion of x popiſh 
biſhop or prieſt, ſhall receive 1007. of the ſheritl; ard 
that every ſuch popith biſhop, &c. (except being a 0. 
reigner, he be entered in the fecretary's office, and offi. 
clate only in the houſe of a foreign minilter,) ſhall be 
adjudged to perpetual impriſonment.” 


By ſtat. 1. Fac. 1. cap. 4. ſe. 6, 7. it is enacted, 
{© That if any perſon or perſons under the King's ohe- 
caience ſhall go or ſend, or cauſe to be fent any child, or 
any other perſon under their or any of their government, 
beyond the ſeas out of the King's obedience, to tkein- 
tent to enter into, or reſide in, or repair to any college, 
Sc. of any popilh order, proteſſion. or calling, to be in- 


ſtructed, perſuaded or ſtrengthened in the popithreligion, 


or in any fort to profeſs the ſame, every ſuch perſon ſo 
ſending ſuch child, Oc. ſhall forfeit 100 7 and every ſuch 
perſon ſo paſling or being ſent, &c. ſhall in reſpet of him 
or herſelf only, and not in reſpeCt of any of his heirs or 
poſterity, be diſabled to inherit, purchale, take, have or 
enjoy any profits, hereditaments, chattels, debts, legacies 
or ſums of money, &:. whatſoever; and that all eltates, 
terms and other intereſts whatſoever to be made, fuſfered 
or done to the uſe or bchoof of any ſuch perſon, or upon 
any truſt or confidence mediately or immediately to or 
for the benefit or relief of any ſuch perſon, ſhall be ut- 
terly void.” | 

It is farther enafted by 3 Fac. 1. cap. 5. ſe?. 16. 
«© 'That if the children of any tubjeCt within the realm, 
(the ſaid children not being ſoldiers, mariners, merchants 
or their apprentices or faCtors,) ſhall be ſent or go Þe- 
yond fea to prevent their good education in England, or 
for any other cauſe, without the licence of the King, 9: 
fix of his privy council, (whereof the principal fecictary 
to be one,) under their hands and ſeals; that then ever? 
ſuch child ſhall take no benefit by any gift, conveyance, 
deſcent, devife, or otherwiſe, of or to any hereditame?! . 
or chattel, till ſuch child being of- the age of eighteen 
years, or above, take the oath of obedience before ſom? 
juſtice of peace of the county, liberty, limit, where tie 
parent of fuch child did or ſhall inhabit ; and that in the 
mean time the next of kin to ſuch child, who ſhall be 
no popiſh recuſant, ſhall have the ſaid hereditament, &% 
fo given, &c. until ſuch child ſhall conform, &c. and 
take the ſaid oath, and receive the ſacrament; and aſter 
ſuch conformity, &c. he who hath received the profits 
of the ſaid hereditaments, ſhall account for the ſame, and 
in reaſonable time make payment thereof, and reſtore the 
value of the ſaid goods, &c. and that whoever ſhall ſend ſuch 
child over ſeas, ſhall forfeit 1007, which by 11 & 22 IH. 
3. cap. 4. ſef?. 6. ſhall be to the ſole uſe and benefit of 


| 


the perſon who ſhall diſcover the offence.” 1. 4% my 


| | 
FP ATP 
it is enated by 3 Car. 1. cap. 2. * That if any | 


under the obedience of the King, ſhall go, or ſhall 
ſend, or cauſe to. be ſent or. conveyed, any 


Alfo 
perſon 


| or oF, , 
Nefon at of the King's dominions . into any parts be- 


ond the Seas out f the King's obedience, to the in- 
*-nt to enter INtO, OT be reſident, or trained up in any 
= ry, abbey, nunnery, Popiſh univerſity, college or 
vat or houſe of jeſuits, prieſts, or in a private popiſh 
family, and ſhall be there by any popith perſon inſtruc- 
ted, perſuaded or ſtrengthened in the popiſh religion, in 
: jort to profeſs the. ſame, or ſhall convey or fend, or 
_ to be conveyed or ſent, any thing towards the 
maintenance of any perſon ſo going or ſent, and trained 
and inftruQted as aforeſaid, or under the colour of any 
charity, towards the relief of any priory, &e. or religious 
houſe whatſoever; every perſon ſo ſending, We. any ſuch 
»r{on or thing, and every perſon paſſing or fent, being 
thejoof convicted, Wc.-ſhail be diſabled to profecute any 
ſuit in law or equity, or be executor or adminiſtrator to 
any perfon, or capable of any legacy or deed of gift, or 
to bear any office within'the realm 3 and (hall forteit all 
his goods and cbattels, and ſhall forfeit all his heredita- 
ments, offices and eſtates of freehold, during his life,” 
In the conſtruction. of the 3 Fac. 1. it hath been hol- 
den, that if Z. T. being the King's ward of lands hol- 
Jen of the King by knight ſervice in chief, die the 
King's ward, and it is found that 4. and Þ. are his 
ſiſters and heirs, both of full age, and that #. in the 
life-time of her brother departed this realm contrary to 
| this ſtatute, and is a nun profeſſed; the King may re- 
tain 4's moiety in his own hands till the, according to 
the 1 Eliz. take the oath of ſupremacy required on ſu- 
3ng out livery ; for the words of the ſtatute 3 Tac. 1. 
are, ſhall take no benefit by deſcent, &c. not that the 
party ſhould not take by deſcent; and therefore the eſtate 
Joes not veſt abſolutely in B. the ſiſter and next heir, 
but her right is to the rents and profits during the non- 
conformity of her ſiſter, far which 'in caſe of common 
lands ſhe might enter; but in this caſe the King is in- 
tereſted, and is not obliged to give livery to the heir, till 
ſuch time as the oath. of ſupremacy be taken. ob. 73, 
"4. Ley 59. Thredway's caſe. *- LTD 
So if ſuch an heir being beyond ſea, ſhould bargain and 
{e}] his lands to a ſtranger, the bargain in ſuch caſe will 
prevent the next of kin, and the bargainee may take the 
lands out of the hands of the next kin, in caſe he had 
entred ; for the eſtate never veſted abſolutely in ſuch 
next of kin, but in ſuch caſe the King may refuſe to 
give livery ſuzd out on ſuch bargain in the name of the 
heir, except the heir himſelf appears and takes the oath of 
ſupremacy in his proper perſon. Hob, 74. per Hobart. 


C. Lord Gerrard in the year 1660, ſettled the eſtate 


In queſtion to the uſe of himſelf and the heirs male of 
his body, remainder to the heirs male of the body of 
Thimas firſt Lord ' Gerrard, remainder to his own right 
heirs; Charles Lord Gerrard, upon the death of Digby 
Lord Gerrard (only ſon of the faid C.) without Hive 


male, entred, claiming the eſtate as heir male of the|- 


body of Thomas firſt Lord Gerrard, by virtue of the ſaid 
limitation in the ſettlement ; and by virtue of this title 
enjoyed that eſtate above twenty-two years, and during 
the time of his enjoyment ſuffered ſeveral recoveries, and 
ſettled the eſtate upon his marriage in 1689, and died 
vithout ifſue 'in the year 1707, leaving Philip his only 
brother then ſurviving, who was heir male of the body 
of Themas firſt Lord Gerrard ; upon the death of Lord 
Charles, the Ducheſs of Hamiiton claimed the 'eſtate as 
right heir of C. Lord Gerrard, notwithſtanding the 
ellate-tail limited ro the heirs male of the body of Tho- 
mas Lord Gerrard ſubfiſting in Ph:lip, alledging, that 
Lord Charles and his brother Philip, being ſent abroad 
and educated in a popiſh ſeminary, were ſo utterly inca- 


P*ble of taking any eſtate, that ſhe had the right of en- | 


try in her. It was inſiſted for her, that the 1 Jac. 1. 
cap. 4. ſe. 6. had fo far diſabled Lord Charles to take 
the eſtate by deſcent, that the recovery ſuffered by him 


vas void, and that the' ſame diſability being til upon | 


blip, that there being no- perſon in; being who could 
take the eflate-tail; the Dutcheſs as heir at law, muſt be 


9 
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intitled to take at preſent, ab if the eſtate were aQually 
ſpent. But it was: reſolved, that the words of %he aCt 


|Þeing, that the offender ſhall be diſabled as in reſpeCt of 


himſelf only, and not in reſpect of any of his heirs or 
poſterity to' inherit, purchaſe, Ee. this qualifies and re- 
{trains the diſability; ſo that the a&t does not extend be 
yond the perſon offending, nor beyond the time of his 
non-conformity ; ſo that the aft hath preſerved in the 
offender an-ability to inherit, &c. for the benefit of poſte- 
rity z and this aCt having made no application of the pro- 
fits during the diſability, and this being a penalty inflic- 
ted for a public offence, the King is intitled to the pe- 
nalty ; and to create in the offender a total diſability 
would be very inconvenient, for in the caſe of an inhe- 
ritance, it would be difficult to know when or in what 
manner the heir ſhould take, it could not be in the life- 
time of the anceſtor, for no man can be heir of a per- 
(on living z and if there be a ſon under no difability who 
carinot take, it would be merely by conſtru&tion to carry 
the eitate over his head for the benefit of a remainderz 
man, who was not intended to take as long as there was: 
any iſſue of a prior tenant in tail; and an heir can intitle 
himſelf only through his anceſtors, and ſuch as are inhe- 
ritable; that this 1s not like the caſe of a monk, for in 
times of popery he was civilly dead; 3 Foc 1 gives 
the pernancy of the profits, in caſes of dilabilities, to the 
next of kin, that is not a popiſh recuſant ; and R. Ot, 
was the next proteſtant of kin; the 3 Car. 1. does not 
repeal the 1 ac. 1. but was made to explain, amend and 
inforce it; the 1 Fac. 1, was filent how the penalties of 
that aCt was to ariſe; the 3 Cor, 1, has provided, that 


it ſhall be upon conviction, and expreſsly makes a ſor- 


feiture for life, and a reſtitution in caſe of conformity, 
in which the former a&t was Glents fo that if' the former 
aCt were to be put in execution, under the explanation 
of 3 Car, 1. there being no conviction in the caſe, the 
Dutcheſs could have no title, but the land on conviction 
would be forfeited for life, which muſt be to the King: 
Hill. 12 Ann. in C, B. and affirmed in the houſe of 
Lords; Thornby ver. Fleetwood, alias The Dutcheſs of Ha- 
milton's caſe. FS 
'By the 3 Zac. rn. <5. of. 25. it is enatted, © That 
no perſon ſhall bring trom the feas, nor ſhall print, buy 
or ſell any popiſh primers, ladies pſalters, manuals, roſa- 
ries, poptfn catechiſms, miſſals, breviaries, portals, le- 
gends and lives of ſaints, containing ſuperſtitious matter, 
printed or written 1n any language whatſoever, nor any 
other ſuperſtitious books, printed of written in the Engii/h 
tongue, on pain of forfeiting forty ſhillings for every 
book, &c. and the book to be burnt.” W227 
By the 11 & 12 IF. 2. cap. 4. fe. 3. it is enacted, 
« That if any papiſt, 'or perfon making profeſſion of the 
pop:ſh religion, fhall be convict of keeping ſchoo), or 
taking vpon themlelves the education or government, or 
boarding of youth, in /any place within the realm,'or 
the dominions thereunto belonging; they ſhall be adjug+ 
ed to perpetual impriſonment.” = SET T, | 
By the 11 & 12 IV. 3. cap. 4. it is enacted, & That 
if any popiſh parent, in order to compel a proteſtant 
child to a change of religion, ſhall refuſe to allow ſuch 
child a ſufficient maintenance, ſuitable to the degree and 
ability of ſuch parent, and' to the age and education of 
ſuch child, the 'ELord Chancellor upon complaint may 
make ſuch order therein as ſhall be agreeable to the intent 
of the faid aft.” SIS, NN LSLS 
By the 3 7ac. r. cap. $. /e. 18, 19, 20, 21, Popiſh 
recufants conviCt are diſabled to preſent to a church ;- and 
by the 1 F. & MM. cap. 26. this diſability is extended to 
perſons refuſing to make the declaration againſt popery, 
mentioned 1n 3o Cars 2. And by the ſaid ſtatute xr #7. 
& JM. cap 26. ſeft. 4. it is enacted, ** That if the 
truſtee, mortgagee or grantee of athy avoidance, wheredf 
the truſt ſhall be for any popifh recuſart convie; ſhall 
preſent without giving notice in writing of the avoidance 
to the univerſity, &c. within three months after - the 
avoidance, he forfeits 500 /.” : [LT] p 
And by the 12 Arn. cap. 14. This diſability is exten- 


ded to all perſons making profefſion of the popiſh Flights 
to which purpoſe it is enaQted, * That every papi Me 
perſon 


a 
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perſon making profeſſion of the popiſh religion, &c, and. 


every mortgagee, truſtee or perſon any ways intruſted by 
or for ſuch papiſt, &c. with or without writing, ſhall be 
diſabled-to preſent to any benefice, ſchool, or hoſpital, &c. 
or to grant any avoidance of any benefice, prebend or ec- 
cleſiaſtical living, and that in all ſuch caſes the univerſities 
{hall preſent.” 

Alſo by force of the ſaid ſtatute, 4 The ordinary may 
tender the declaration againſt tranſubſtantiation to any re- 
puted papiſt making a preſentation, and upon a refuſal to 
take the ſame, the preſentation ſhall be void; alſo the 
ordinary may examine every preſentee upon oath, whe- 
ther the perſon who preſented him be the true patron, or 
only a truſtee ; and the court, wherein a guare impedi 
ſhall be brought, may in like manner examine the parties, 
and a bill may be brought in any. court of equity to dif- 
cover ſuch ſecret truſts, &c. and the anfwer of ſuch per- 
ſons, upon any examination or bill, ſhall be good evi- 
dence againſt ſuch patron, in reſpeCt of ſuch 'a prefenta- 
tion, but not as to any other purpoſe.” 

In the conſitruCtion of the 3 Zac. 1. the following points, 
which are faid to be likewiſe applicable to the J/. & MM, 
and 12 Ann. have been holden. 1 Hawk. P. C. 32. 

That where a preſentment pro hac vice veſted in the 
univerſity,. by reaſon of the patron's being a popiſh recu- 
ſant at the time when the church became void, it ſhall 


not be veſted again by his conforming himſelf to the. 
church. 10 Co. 57. b. : Ev 


That ſuch a patron is only diſabled to preſent, and that 
he continues patron as to all other purpoſes, and there- 
fore that he ſhall confirm the leaſes of the incumbent, 
&c. Cawley 2.30. = 

That ſuch a perſon, by being diſabled to grant ar 
avoidance, is no way hindred from granting the advow- 
ſon itſelf in ſee, or for life or years, bona fide, and for 

ood conſideration, 1 Jan. 19, 20. | 

That if an advowſon or avoidance belonging to ſuch 


a perſon come into the King's hands by reaſon of an out- 


lawry or conviction of recuſancy, Sc. the King, and not 
the univerſity, ſhall preſent. Hob. 126, Winch. 7, 11 
Moor 372. 1 Jens 20. | 

On the ſtatute 12 Ann. it was reſolved by my Lord 


chancellor Talbot, in the caſe of Mr. Brett, who was pre-' 
ſented by the univerſity of Oxford to a living belonging to 


Mr. Fitzherbert of Swinerton in Staffordſhire, that a bill 
founded on this ſtatute cannot be for relief, but only for 


' a diſcovery. | 


By the 11 Gee. 2. reciting the 3 Zac. 1. and 1 JF. & 
M. and that whereas for the better diſcovery of all ſe- 
cret truſts and fraudulent conveyances made by papiſts, or 
perſons making profetſion of the popiſh religion, of their 
advowſons and right of preſentation, nomination and do- 
nation to any benefice or eccleſiaſtical livings, ſeveral pro- 
viſions were made by the aE&t 12 Ann. which have been 
fraudulently evaded by perſons obtaining from ſuch pa- 
piſts, without a full and valuable conſideration, grants of 
ſuch advowſons, and right of preſentation, nomination and 
donation, upon confidence only, that ſuch grantees will, 
at the requeſt of ſuch papiſts, preſent to ſuch benehice 
or eccleſiaſtical livings clerks nominated by ſuch papilts, 
who have been preſented accordingly, contrary to the true 
intent and meaning of the ſaid afts, and tothe great hurt 
of the proteſtant intereſt of this kingdom ; it 1s therefore 
enacted, © That every grant to be made from and aſter 
the ſixth day of May 1738, of any advowſon or right 
of preſentation, collation, nomination or donation of or 
to any benefice, prebend, or eccleſiaſtical living, ſchool, 
hoſpital, or donative, and every grant of any avoidance 
thereof by any papiſt, or perſon making profeſſhon of the 
popiſh religion, or any mortgagee, truſtee or perſon any 
ways intruſted direCtly or indireCtly, mediately or imme- 
diatel, by or for any ſuch papiſt, or perſon making pro- 
feſſion of the popiſh religion, whether ſuch truſt be de- 
clared in writing or not,, ſhall be null and void ; unleſs 
ſuch grant ſhall. be made bona fide, and for a ſull and 
valuable conſideration, to and for a proteſtant purchaſer, 
and. merely and only for the benefit of a proteltant ; 
and every ſuch grantee, or perſon claiming, under any 


"ach grant, ſhall be deemed to be a truſtee tor a papilt, 


PAP 

or perſon profeſling the popifh religion, as aforefaq 
in the true intent and meaning of the {aid a& 
all ſuch grantees, or perſons claiming under y 
and their preſentees, ſhall be compelled to ma 
covery relating ye ſuch grants and 
thereupon, and by ſuch methods as in an ; 

a&t 12 Ann. are dread, in the caſe of ke Meg ng 
piſts, or perſons profeſſing the popiſh religion ; and = 
every deviſe to be made from and after the faid 6xth hoy 
of Mey by any papiſt, or perſon profefling the popiſh wig 
ligion, of any ſuch advowſon or right of preſentation, 
collation, nomination or donation, or any ſuch avoidance, 
with intent to ſecure the benefit thereof to the heirg Re 
family of ſuch papiſt, or perſons profeſling the Popiſh re- 
ligion, ſhall be null and void, and that all ſuch deviſces 
and their preſentees ſhall in like manner, and by ſuch i 
thods, be compelled to diſcover whether, to the bet gf 


their knowledge and belief, ſuch deviſces were 
with the ſaid intent.” : Were not made 


» with 


ke fuch dil. 


3. Of the diſabilities of papifts to purchaſe. 

The ftatutes relating to eſtates conveyed by or to nz. 
piſts, and the diſabilities they are under to take by ha 
chaſe, &c. are the 11 & 12 I. 3. 3 Geo. 1. and _ 
Geo. 2. | ety 

By the 11@& 12 //. 3. cap. 4. it is enafted, © Tha 
from and after the 29th day of September, which fhali 
be in the year of our Lord 1700, if any perſon educaeq 
in the popiſh religion, or proteſſing the fame, ſhall not, 
within ſix months after he or ſhe ſhall attain the age of 
eighteen years, take the oaths of allegiance and ſupre- 
macy, and alſo ſubſcribe the declaration ſet down and 
expreſlcd in an act of parliament made 3o Car, 2, inti- 
tled, An act for the more effeCtual preſerving the King's 
perſon and government, by diſabling papiſts from ſiting 
in either houſe of parliament, ro be by him or her made 
-repeated or ſubſcribed in the Courts of Chaneery as 
King's Bench, or quarter-ſeflions of the county where 
ſuch perſon ſhall reſide ; every ſuch perſon ſhall in re- 
ſpeQt of him or herſelf only, and not to or in reſpect of 
any of his or her heirs or poſterity, be diſabled or made 
incapable to inherit or take by deſcent, deviſe or limitz- 
tion in poſſeſhon, reverſion or remainder, any lands, te- 
nements or hereditaments within the kingdom of F1y- 
land, dominion of JPalcs, or town of Berwick upon Tued, 
and that during the life of ſuch perſon, or until he ca 
ſhe do. take the ſaid oaths, and make, repeat and ſub- 
{cribe the faid declaration in manner as aforeſaid, the 
next of his kindred, which ſhall be. a proteſtant, ſhall 
have and enjoy the aid lands, tenements and heredita- 
ments, without being accountable for the profits by him 
or her reccived during ſuch enjoyment thereof as aſore- 
ſaid z but in caſe of any wilful waſle committed on the 
ſaid lands, tenements and hereditaments by the perſon ſo 
having or enjoying the ſfame,. or any other, by his or 
her licence or authority, the party diſabled, his or her 
executors and adminiſtrators ſhall and may recover tie- 
ble damages for. the ſame againit the perſon commiting 
ſuch waſte, his or her executors and adminiſtrators, by ac- 
tion of debt in any of his Majeſty's courts of record 3: 
IVeftmin/ter ; and that from and after the 10th day 0: 
April 1700, every papiſt, or perſon making profeſſion of 
the popiſh religion, ſhall be diſabled, and is hereby made 
incapable to purchaſe, either in his or her own name, 0 
in the name of any other perſon or perſons to his or her 
uſe, or in,truſt for him or her, any manors, lands, pro- 
fits out of lands, tenements, rents, terms os hereditz- 
ments, within the kingdom of England, dominion of 
Wales, and town of Berwick upon Tweed ; and that al 
and ſingular eſtates, terms and any other intereſt or p'0- 
fits whatſoever out of lands, from and after the faid 10t 
day of April, to be made, ſuffered or done, to or for tle 
ule or behoof of any ſuch. perſon or perſons, or vp 
any truſt or conſidence mediately or immediately, t0 
for the benefit or relief of any ſuch perſon or perſons 
ſhall be utterly void and of none effect, to all intents 
conſtructions and purpoſes whatſoever.” 

By the 3 Geo. 1.. caps 18., reciting, that ſome doubts 


have ariſen upon the aCt therein recited, as allo «9 
; | ol's 


3 and that 
ch wants, - 


Preſentations, made 
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oe other at made and paſſed in the parliament held in 
the 11 & 12//. 3, intitled, An att for the ſurther pre- 
venting the growth ot popery, and upon another aa 
made in the 1 4c. 1. for the due execution of the ſta- 
tates againſt jeſuits, ſeminary prieits, recuſants, and other 
as made againit papiſts and popifh recuſants, touching 
the ſale of the real eſtates of perſons profeiling the po- 
:(h religion, or incurring the diſabilities and incapacities 
in the {aid as mentioned, it is enacted, © That no 
ſale for a full and valuable confideration of any ma- 
nors, meſſuages, lands, tenements or hereditaments, or 
of any interelt therein by perſon or perſons, being repu- 
ted owner 01 owners, or in the poſſeſſion or receipt of the 
rents or profits thereof heretofore made, or hereafter to 
be made, to or for proteſtant purchaſer and purchaſers, 
and merely and only for the beneht of proteſtants, 
{hall be avoided and impeached for or by reaſon, or upon 
retence of any of the dilabilities or incapacities in the 
{aid acts, or any'of them contained, incurred or ſuppo- 
{ſ>4 to be incurred, by any of the perſons making or 
joining in fuch falc, or by any other perſon or perſons, 
irom or through whom the titie of ſuch manorsy &c. is 
or {hall be derived, or ſuppoſed to be derived ; unleſs be- 
fore ſuch ſale, the perſon intitled to take advantage of 
{ſuch diſability or incapacity ſhall have recovered ſuch 
manors, mefluages, lands, tenements and hereditaments, 
by reafon of ſuch diſability or incapacity, and have en- 
tried ſuch claim in open court at the general ſeſſions of 
the peace for the county, city, riding or diviſion, whercin 
juch rnanors, meſſuages, lands, tenements and hercdita- 
ments. lic or ariſe, and bona fide, and with due diligence, 
purſued his remedy in a proper courſe of jullice for the 
_ recovery thereof.” . 

Provided nevertheleſs, that whereas it was amongſt 
other things enacted by the faid tx & 12 FF. 3, "That 
from and after the tenth day of Aprz/, which ſhould be in 
the year 1700, every pap?it, or perſon making profeſſion 
of the popith religion, ſhould be diſabled, and was thereby 
' made incapable to purchaſe, either in his or her own 
name, or in the name of any other perſon or perſons to 
his or her uſe, or in truſt for him or her, any manors, 
lands, profits out of lands, tenements, rents, terms or 
hereditaments, within the kingdom of England, domi- 
nion of J/ales, and town of Berwick upcn T weed ; and 
that all and Gngular eſtates, terms, and any other intereſts 
or profits whatſoever out of lands, from and after the 
laid Toth day of Apri/ to be made, fuffered or done, to 
or for the ule or behoof of any ſuch perſon or perſons, 
' or upon any truſt or confidence mediately or immedirtely, 
to or for the benelit or reliet of any ſuch perſon or perſons, 
ſhould be utterly void and of no effect, to all intents, 
conſtructions and purpoles whatſoever: it is hereby de- 
clared and enaQted, That the faid recited part of the ſai 
act of parliament ſhall not be hereby altered or repealed, 
but the ſame ſhall be and remain in full force as if this 
a(t had never been made. 

And it is farther engQed by the authority aforeſaid, 
* That from and after the 29th of September 1717, no 
manner of lands, tenements, hereditaments or any intereſt 
therein, or rent or profit thereout, ſhall paſs, alter or 
change from any papiſt, or perſon proſeſſing the popiſh 
religion, by any deed or will, except ſuch deed within 
kx months after the date, and ſuch will within ſix months 
alter the death of the teſtator, be inrolled in one of the 
King's courts of record at JV/e/tminſter ; or elſewhere 
within the ſame county or counties wherein the manors, 
lands and tenements tie, by the cu/os rotulorum and two 
Juſtices of the peace, and the clerk of the peace of the 
lame county or counties, or two of them at the leaſt, 
| Whereof the clerk of the peace be one.” 

Stat. I1 Geo, 2. ** Whereas perſons profeſſing or edu- 
Cated in the popiſh religion are by divers aCts of parlia- 
ment ſubjeCted to ſeveral difabilities and incapacities, 
which may affeCt perſons conforming from the popiſh to 
the proteſtant religion, and whereas many perſons have 
already conformed to the proteſtant religion, and are 
willing to ſubmit to his Majeſty's government in as full 
and ample manner as any other of his Majeſty's ſubjeCts, 
and others are likely ſo to do ; it is enated, That all-and 
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every perſon or perſons, being repnted owner or owners 
or in poſſeſhon_ or receipt of the rents and profits of any 
manors, meffuages, lands, tenements or bereditaments, 
or of any intereſt therein, who having been or reputeu to 
be a papiſt or papiſts, or educated in the poptſh religion, 
hath or have conformed to, or hereafter ſhall conform to 
and profeſs the proteſtant religion, and hath or have 
taken or ſha!] take the oaths of allegiance, ſupremacy 
and abjuration, and alſo ſubſcribed or thall ſubſcribe the. 
ceclaration ſet down and expreſſed in the aft of parliit- 
ment made the 30 Car. 2. intitled, An a for the more 
eftectual preſerving the King's perſon and government, 
by diſabling papiſts from fitting in either houſe of par - 
liament, to be by him, her or them, repeated and ſub- 
(cribed in the courts of Chancery or King's Bench, or 
quarter-ſeſſions of the county where ſuch perton or perſons 
thalt refidz, (all which ſhall he recorded in one of 3'< 
Myjeſty's cout: ts of record at IVe/lmin/ler, or ſuch quarter- 
teftions as aforeſaid ;) and all and every perſon and perſons, 
being proteſtants, claiming under ſuch perfon or perſons 
contorming and performing the requilites as aforeſaid, for 
their own beneſit, or ſor the benefit of any other pro- 
teſtant or proteſtants, and not for the benefit of any 
papift or papiſts, ſhall hold, poſſeſs and enjoy all ſuch 
manors, meſlſuages, lands, tenements and hereditaments, 
freed and diſcharged of and (rom the diſabilities and inca- 
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pacities in the ſaid aQts or any of them contained, incurred 
or ſuppoſed to be incurred by ſuch perfon or perſons to 
reputed owner or owners, or in poſleſſion or receipt of 
the rents and profits as aforeſaid, or by any other perſon 
or perſons by, from or through whom the title to ſuch ma- 
nors, meſſuages, lands, tenzments or hereditaments, or 
any intereſt therein, was or ſhail be derived or ſuppoſed 
to be derived for ſuch eſtate, right, title or intereſt, as 
he, ſhe or they had or would have, if no ſuch diſability 
or incapacity had been incurred ; ualeſs the perſon or 
perſons intitled to take advantage of ſuch diſability, in- 
capacity or defeCt of title, hath or have aQuually and 
bona fide recovered, or ſhall hereafter recover ſuch ma- 
nors, metſuages, lands, tenements and hereditaments, by 
judgment or decree in ſome action or ſuit already com- 
inenced, or hereafter to be commenced, ſix calendar 
months at leaſt before the making of ſuch record, and to. 
be proſecuted with due diligence, RES 

Provided nevertheleſs, that this at, or any thing 
herein contained, ſhall not take away or prejudice the 
right of any perſon or perſons intitled to take advantage 
of ſuch dyſability or incapacity, who now is or are in the 
aCtual poſſeſhon of, or ſhall have, precedent to the making 
of ſuch record, been in quiet poſſeſſion of any fuch ma- 
nors, meſſuages, lands, tenements and hereditaments, by 
the ſpace of two calendar months, | 

Provided always, and it is further enaCted, That if any 
ſuch perſon or perſons ſo conforming as aforeſaid, ſhall 
after ſuch conformity return to or profeſs the popiſh re- 
ligion, every ſuch perſon or perſons ſhall for ever after- 
wards be diſabled ſrom, and be incapable of having or 
enjoying any benefit, privilege or advantage of this aQ, 
and ſhall froin thenceforth be liable to the fame diſabilities, 
incapacities and forfeitures, as if he, ſhe or they had nor 
taken the ſaid oaths, and ſubſcribed the declaration as 
aforelaid, | | 

Provided always, That nothing in this a& contained 
ſhall extend to take away or prejudice the right of any 
perſon intitled to any remainder or reverſion in any ſuch 
manors, meſſuages, lands, tenements or hereditaments, 
in caſe ſuch perſon ſhall purſue his or her ſaid right by 
ſome action or ſuit to be commenced within the ſpace of 
twelve calendar months next aſter the precedent eſtate or 
eſtates, on which ſuch remainder or reverſion depends 
and is expectant, ſhall be determined; or within twelve 
calendar months from and after the 29th of September 
1738, if ſuch precedent eſtate or eſtates be already deter- 
mined by the death or deaths of any perſon or perſons 
whoſe deaths have been concealed from or not knowa to 
the perſon intitled to ſuch remainder or reverſion, by rea- 
ſon of their having been buried beyond the ſeas, or in a 
private and clandeſtine manner at home, and (ſhall profe- 
cute ſuch ation or ſuit with due diligence. | 
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On the firſt of theſe ſtatutes there have been the follow - 
ing caſes and reſolutions. _ | | 
John Roper, 'Elq; being ſeiſed of ſeveral manors, lands, 
&:. by indentures of leaſe and releaſe, bearing date re- 
ſpeRively the 17th and 18th of Fanuary 1708, gramtes 
and conveyed the ſame to WVilliam Conſtable, Richard 
Snow, and Daniel Hickman, and their heirs, in truſk to 
ſell the ſame, and out of the purchaſe-money and rents 
till ſale to pay a debt of 4000 /. due to £. and H, 7. by 
mortgage of the premiſſes, with intereſt, and after fatis- 
faion thereof, then in truſt for payment of the debts 
mentioned ina ſchedule annexed tothe indenture of releaſe, 
and the overplus of the money o to be raiſed, to be paid 
as the ſaid John Roper by any atteſted will ſhould appoint; 
and for want of ſuch appointment, in truſt for the benefit 
of the ſaid John Roper, and his heirs. 'The 5th of March 
1708, the ſaid John Roper made his will, and after re- 
citing the ſaid leaſe and releaſe, and the power reſerved 
to him over the ſurplus of the ſaid eſtate, he bequeathed 
ſeveral pecuniary legacies to his relations, and the reſidue 
of all his rea! and perſonal eſtate he gave to /illiam Con- 


flable and Thomas Radcliffe, and to Robert Hewit and | 


Daniel Hickman, and their aſſigns ſor ever, and appointed 
them joint executors; the 1ſt of April 1709, he added a 
codicil to his will, and thereby gave the further ſeveral 
legacies therein mentioned, and all the remainder, whe- 
ther in lands or perſonal eſtate, he gave to his executors 
Mr. Radcliffe and Mr, Conflable. The ſaid Fobn Roper 
died ſoon after; and Mr. Radcliffe and Mr. Conftable 


| brought their bill in Chancery againſt Edward Roper, Eiqz 


the heir at law of the ſaid Fohn Roper, and alſo againſt 
Hickman, Hewit, Snow and others, to have the truſt 


 eftate ſold, and for an account of the profits, and after 


the debts and legacies paid, to have the ſurplus-money 


_ ariſing by ſale equally divided between the plaintiffs, ac- 


cording to the ſaid codicil. The ſaid Edward Roper by 


| his anſwer inſiſted, that as heir at law to the teſtator he 
| was intitled to all ſuch real eſtate as was undiſpoſed of by 


him, and that Mr. Radcliffe and Mr. Conſtable were then 


and at the teſtator's deceaſe papiſts, and as ſuch, by 


11: & 12}. 3. were incapable of purchaſing any ma- 
nors, lands, profits out of lands, &c. The faid Hewit and 
Hickman by their anſwer inſiſted, that the real eſtate 


_ deviſed by the faid will ought to be conſidered as the re- 


maining part of the teſtator's lands, (after a ſufficient 
part ſold for payment of debts and legacies,) and not as a 
perſonal eſtate, and that ſo much only ought to be ſold as 
would be ſufficient to pay the debts; and that in caſe 


Mr. Radcliffe and Mr. Con/table were incapable of taking 


them, they as proteſtants claimed the ſaid real eſtate, as 
being the only deviſees capable to take the ſame; they 
alſo inſiſted, that the codicil, with reference to the deviſe 
of the remainder of the teſtator's lands, did not controul 


the deviſe thereof mentioned in the will ; for that if the 


plaintiffs were incapable to take the lands as purchaſers 
by the deviſe, they were to be eſteemed as perſons not 
in eſſe, and that the codicil as to the lands was void ; 
but if the plaintiffs were capable, yet ſuch deviſe did not 


_ give the remainder of the premiſſes to them but for their 


lives, and that the reverſion in fee belonged to them the 
ſaid Hewit and Hickman ; and they brought a croſs bill, 
inſiſting thereby on the ſame matters ; and the legatees 
brought a bill for payment of their legacies. The 27th 
of June 1712, the ſaid cauſes came on to be heard before 
the Lord Chancellor Harcourt, who defired to have. the 
aſſiſtance of the judges ; and a caſe was made and argued 
before my Lord Chancellor Parter, Trevor Ch. Juſtice of 
C. B. Juſtice Powell, and the Maſter of the Rolls, ne} 
after time taken to conſider of the caſe, my Lord Chan- 
cellor, Trevor Ch. J. the Maſter of the Rolls, and Juſtice 
Powell, were of opinion, That the deviſe of the ſurplus 
of the purchaſe-money, (after debts and legacies paid) 
to Mr. Radcliffe and Mr. Conſtable was good, notwith- 
ſtanding the ſaid diſabling a; the ſurplus being a per- 
ſonal intereſt in them, and not made vcid either by the 
words or intention cf that ſtatute ; and as to Hewit and 
Hickman, my Lord Chancellor was of opinion, that the 
firſt codicil was a revocation of the will, as to the reſidue 
of the real and perſonal eſtate. Mr. Roper appealed to, 
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the houſe of loxds, and it was there otdered 
appeal was determined, that the eſtate "Gd 
and all the debts and legacies paid, which was a 
done ; where afterwards the lords reverſed the g 
na for =_ reaſon, that if the deviſe of th 
the plaintiffs was good, they would in equi "Aa 
to pay off the antecedent debts and legacies? wy 
that was done, keep the cftate, which would be x nn 
of evading the ſtatute, and enabling a papiſt to gan 
[<ſtate contrary to the intention of it. It was alſo £ 
ſolved in this caſe, that a deviſe is a purchaſe withj th 
meaning of this aft. 3 Bac. Abr. 795. Roper y or 
cliffe, Hill, 1713. in Cane. But it ſeems, that wh $ 
lands are deviſed to or veſted in truſtees, to be folg for 
payment of particular ſums to ſeveral people, ſome 5 
whom happen to be papiſts, that this aCt does not prey mn 
ſuch papiſts from taking the particular ſums or Sheng 
intended for them ; becauſe they cannot iniift upon v1, mm 
off ny other incumbrances and holding the eſtate ny, 
perſon can do to whom the refidue of the Wy 
is deviſed. 1g. 1b. OT ny 

The Earl of Derwentwater was tenant in tail, wig, 
remainder in fee to himſelf, and intending to inc G: 
Zohn WWtt's daughter, he by advice of counſel ſuffered q 
common recovery without declaring any uſes, it "$"% 
intended, that he ſhould thereby become tenant in fee 
and be enabled to make a proper ſettlement ; accordin ba 
by indentures of leaſe and releaſe he ſettled his eftate tg 
the uſe of himſelf for life ; remainder to truſtecs ſor Dre- 
ſerving contingent uſes; remainder in tail ſucceſſive}; tg 
the firft and other ſons of the intended marriage, vith 
remainders over ; the marriage took effeft, and there wiz 
iffue a ſon and a daughter ; the ſaid Earl was attainted of 
high treaſon on account of the Pre/ton rebellion, and was 
executed; and by an act made thereupon, all the forfeitiy 
perſons lands were veſted in commitſoners for the uſe 5 
the publick; and it was expreſsly provided, that where 
the forfeiting perſon was ſeiſed of an eftate-tail at the 
time of the forteiture, the ſame ſhould be veſted in the _ 
| commiſſioners as an abſolute fee, diſcharged of all remain- 
ders and reverſions. 'Ihe commiſſionets of ſorfertures 
on a claim exhibited before them in the name of the Gaid 
Earl's ſon, determined that the whole eſtate was in them 
on this foundation that the Earl continued tenant in 
tail notwithſtanding the recovery, and conſequently no- 
thing more than an eſtate for his own life paſt by the 
leaſe and releaſe; and the reaſon they went upon was, 
that if by ſuffering a common recovery he could turn his 
eſtate-tail into a fee, then he would gain a new eſtate by 
purchaſe, which they apprehended he, being a papiſt, 
was diſabled to do by the ſtatute 121 & 12 JF, 3, But the 
majority of the judges, upon appeal from the decree of 
the commiſhoners, were of a contrary opinion, and held, 
that this was only a new modelling of the eſtate, and 
not a purchaſe or acquiſition within the aft; and that 
the Earl was capable of taking a new fee at leaſt for the 
benefit of his heirs and poſterity z and that he was ca- 
pable of ſettling the ſame by leaſe and releaſe; and there- 
fore allowed of the ſon's claim. 3 Bac. Abr. 996. Lord 
Derwentwater's caſe, upon an appeal to the lords delegates 
from the judgment of the comallonens of forfeited ellates, 
Fill. 6. Geo, 1. 

It was likewiſe reſolved, by the delegates appointed to 
hear appeals from the determinations of commiſſioners 
for the eſtates forfeited in the year 1716, that a papiſt may 
be a truſtee for a proteſtant, notwithſtanding the ſtatute 
i1& 12 HF. 3. 3 Bac. Abr. 797. | 
| An Stephenſon had two grandchildren, one the plain- 
tf Hill, the other Frances, the wife of the defendant 
Filkins, who was educated by her in the popiſh religion, 
the grandmother by her will made in the year 1716, de- 
viſed the lands in queſtion to truſtees, in truſt to be 
ſold for the payment of debts and legacies, and the reſi- 
due ariſing by ſuch fale ſhe deviſed to her ſaid grand- 
daughter Frances, when ſhe ſhould attain her age of 21 
Years, or be married with the conſent of the ſaid truſtees, 
and ſoon aſter died. The ſaid Frances, at the age 0i 
hfteen, was married to Filkins, according to the cere- 
mony and uſage of the church of Rome, and a week - 
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terward by 2 miniſter of the church of England ; at the 


ſhe conformed according to the direCtions of 
the "heh n was held; that ſhe was within _ firſt 


age of 


a deviſe to a papiſt under the ape of 18 
clauſe, _ he conforms R.rs ſix months after he 
_— that age ; and the age of 18 was a proper pe- 
— r them to make their eletion, whether they would 
_ xd or not; and the bill exhibited by the proteſtant 
confornl diſmiſſed with coſts. 3 Bac. 4br. 797, Hill v. 
Filtins, Trin. 11 Geo. I. OW IO RI 

| $. a papiſt, made a ſettlement of his eſtate to truſ- 
tees, : * a 
ifez remainders to the ſaid truſtees to pre- 

hos band, remainders; remainder to the firſt and 
erve Ser fon of 4. and for default of ſuch iſue, then 
— for B. and his iſſue; A. was a papiſt, and B, a 
nroteſtant 3 B.: exhibited his bill in Chancery, ſuggelt- 
f that 4. was a papiſt, and had no ſon, ard that 
herefore the truſtees might account to him for the rents 
and profits ; he alſo made the heir at law defendant; 
and on hearing this cauſe before the Lord Macclesfield, 
and afterwards by the Lord King, they both held, that 
though the truſt to 4. was void, be being a papiſt, yet 
that notwithſtanding, the legal eſtate was ſtill in the 
truſtees, becauſe they were truſtees, not only for the pa- 
|, but alſo for B. the proteſtant, and for the fons of 
4 who were yet unborn; and as they were truſtees to. 
preſerve contingent remainders for ſuch ſons who might 
le proteſtants, they thought that the eſtate ſhould remain 
in the truſtees for that purpoſe ; and they held, that the 
heir at law was intitkd to receive the profits during the 


to the uſe of the truſtees and their heirs, in wal! 


| 
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| him ; but as no one can fay who will be lieir & 7: H. 


lo it is impoſſible to ſay who will not, for nems eft heres 
v!/ventts ; and he who is to be heir is not to take; fo that 
none but a ſon who will not be heir can take, for bottt 
defcriptions mult coiticide; Hob. 29: Hardwicke Ch. J, 
in breaking the caſe ſaid, two objeQions have beeh mads 
to the defendant's title z 1ſt, That the limitation; under 
which he claims; is void for the untertainty of the de- 
ſcription. 2dly, That ſuppoſing the deſcription - to be 


|certain enough, yet by 11 & 12 7. 3. the deferidant is 


difabled from taking the eftate, as being a papiſt ; there 
leems at preſent to be a good deal of weight in the firſt 


| ©bjeCtion, and yet it may polſibly be reduced to a cer- 


taintys and if ſo; may be made good; and it ſeems na- 
tural to imagine, that by the woris of the will, the teſ- 
tator intended the ſccond ſon of Fohn Dorrel ſhould take, 
and the rather, as the teſtator had made the next limita- 
tion to the third, fourth and fifth fons; &:; of the ſaid 
Febn Darrel ; bur if the ſecond fon cannot take, yet if 
the third, &c. ſons are well deſcribed, the ſiſtcts of 
Thomas cannot recover, and at preſent they ſeem to be 
certainly defcribed. As to the ſecond objeQtion, | think 
myſelf bound by the determination of the houſe of Lotds 
in the caſe of Roper and Radcliffe, that the word pur- 
chaſe extends to a deviſe, and therefore that a papift is in- 
capable of taking an eftate by will; but yet, be the de- 
fendant's title as it will, the plaintiff muſt recover on his 
own. ſtrength, and not on the weakneſs of the defen- 
dant's title; and my greateſt doubt is this; the deviſe 
here is to truſtees to the uſe of them and their heirs, &c, 
I think this would clearly be a deviſe to the uſe of the 


' as a truſt undiſpoſed ; but that Y. the remainder- 
w_ = have no iekt till the death of 4. without a 
ſon capable of taking ; and this decree was affirmed in 
the houſe of Lords. 3 Bac. Abr. 797. Carrick v. Erring- 
tn, Trin. 9 Geo. 1.in Canc. Ties | | 
The cafe upon a ſpecial verdift in ejectment was : 
Thimas Dorrel had one brother and four fiſters, and be- 
ing ſeiſed in fee by will 4 Decemb. 1703, deviſed the 
lands in queſtion to truſtees, to the uſe of them and' 
their heirs, in trut for his firſt and every other fon in 
tail male: and for want of ſuch ifſue, remainder to his 
brother Arthur fa life, remainder to his firlt and every 


other fon in tail male; and for want of ſuch iſſue, that | 


then the truſtees ſhall ſtand and be ſeiſed for the ſole and 


proper uſe and benefit of ſuch eldeſt and firſt ſon law- | 


fully begotten, or to be begotten of Fohn Dorrel, as 
ſhall not be heir at law and inheritor to the ſaid Fohn 
Dorrel, and the heirs of his body, and for default of ſuch 
ifue by him, remainder to the third, and fourth and 
fiſth, and every other ſon of the ſaid 7obn Dorrel, and 
the heirs of their reſpeCtive bodies. The rruſtee:, 
by a clauſe in the will, were impowered, by the rents 
and profits of the eſtate, or by mortgage and fale, 
to raiſe ſo much money as would ſatisfy the teſtator's 
debts : Thomas and Arthur both died without iſſue, Fohn 
Dirrel is living, and has ſeven ſons; George the defen- 


dant is the ſecond fon ; and all the ſons of Fohn Derrel | 


are papiſts, and educated in the popiſh religion, ex:ept his 
younger ſon, who is too young to be ſaid, as yet, to be 
of any religion; George Dorrel was under eighteen 
years of age when the limitation by the deviſe fell 
upon him, but is now above eighteen years, and has 
not taken the oaths direted by 11& 12, 3. and is 
married, has now two ſons very young, for whom, as 
well as for his wife, he has made a ſettlement of theſe 
lands; the four filters of Thomas Dorret are lefſors of the 
plaintiff, as heirs at law; and the queſtion is, whether 
George the ſon of Arthur, or the heirs at law, be inti- 
tled to the lands. For the plaintiffs, the heirs at law, 
n was urged, 1ft, 'Dhat George is a payiſt, and that -pa- 
piſts who ſhall refuſe, above {1x months after they arrive 
at the age of eighteen, to take the oaths of allegiance, 
&c, are by the ſaid ftatute diſabled from purchaſing; and 
therefore as a deviſe is a purchaſe, and ſo held Co. Lit. 
18. and by the Lords, in the caſe of Roper and Radcliffe, 
conſ:quently George Dorrel takes nothing by ir. 2dly, 
hat the deviſe was void for uncertainty, being to ſuch 


eldeſt and hrſt ſon of F. D. as ſhall not be heir at law to 


truſtees, though the clauſe of raiſing money by rents 
and profits was omitted ; ſo here is a deviſe to truſtees; 
in truſt not only for the ſecond fon of Fohn Dorrel, but 
for all other his ſons now living, one of which is not 
tound to be a pap'lt ; it has been ſaid indeed, that this de- 


viſe being tor the benefit of papiſts, the trutt itſelf is 


void; but the queſtion is, if the intire truſt ſhould not 
be for the benefit of papiſts, in the preſent caſe, the 
youngeſt fon of Fohn Dorre/ may be able to take for 
ought appears to the contrary ; and therefore I think that 
this latter part of the truſt being lawful will ſupport the le- 
gal eſtate 1n the truſtees; and here he put the caſe ſupra of 
Carrick v. Errington, and ſaid, that according to the re- 


ſolution in this caſe, the lands in queſtion cannot be in 
the heirs at law,- but in the truſtees ; becauſe here is a 


truſt for a ſon of Fohn Dorre/, who was not a papiſt, as 
well as for other children yet unborn, ſo that the plain- 
tiffs have no title to recover in this aQtion, but have miſ- 
taken their remedy; for if they have any, it ſeems to be 
by bill in equity againft the truſtees for an account of 
the profits; and it is certain, in the above-mentioned 
caſe, that the eſtate could not veſt in the remainder-mani, 
becauſe he heing then in by purchaſe, it could never be 
afterwards develited, for the benefit of ſuch child as #: 


this as his abſolute opinion, but only to point out the dif- 


no farther proceeding was had therein. 3 Bac: Ar. 798: 
Mar wood ve. Dorrel, Hill, 8 Ged. 2. in B. R. 


A mortgage was made to a papiſt, who aſſighed to a 
proteſtant for a full conſideration; an ejeAment was 
brought againſt the aſſignee by a ſubſequent mortgagee; 


gagee ; all this appeared upon a bill brought in Chancery; 


and my Lord Chancellor was of opinion, that a mort- 


a proteſtant, and the trial in ejeQtment, were both before 
the 3 Geo. 1. which, were it otherwiſe, would it ſeems 


Fletcher, Mich. 1729. | NE 

In a caſe which came on before my Lord K:ng ih the 
court -of Chancery, it appeared, that my Lord Dover 
was poſſefſed of a long term for years, afd made his 
will, and his lady, who was a papiſt, executrix thereof: 
It was reſolved by my Lord Cnancellor, that notwith- 
ſtanding the diſabling at 11 & 12 W: 3. the term veſted 
abſolutely in her, and that this was not a purchaſe witbin 


that at; and " ſaid, that. a papifſt may be tenant 
| | an 


ſhould happen to have; but he ſaid, that he did not give 


ficulties which ſtuck with the court; it was adjourned, and . 


who recovered by reaſon of the diſability of the firſt mort- 
gage to a papiſt is void ; but in this caſe the aſſignment to 


have made. an alteration. 3 Bac. Abr. 799. Pelbam v, 
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rt dower, or by the, curteſy; becauſe in- all theſe caſes! 
it is by operation. of law, .and,not. by any act. of the 
Arty, that, the eſtate comes to him. 3 Bac. Abr.; 799. on 
Ei Bors will. | | X | 


- . 


; Tt hath becn+ adjudged, \that a papiſt may deviſe to a| 


proteſtant ; in which caſe ,it was agreed, that where an 
anceſtor died ſeiſed of ay eſtate of inheritance, it de- 
ſcends vpon and veſts in his: heir- (chough a papiſt) for 
the benefit of his heirs, and the next proteſtant akin has 
only a right to the perception of the profits, during the 
non-conformity of the heir. 3 Bac. Abr. 799, Meatlom v. 
Bringloe, Paſch. 1738. in C. B. | 

Upon the marriage of Mr. Paine with one Mrs. Gage, 
lands in the county of Surry were ſettled and conveyed 
to the uſe of the huſband and wife for their lives, -and 
the life of the ſurvivor of them; then to the uſe of 
the ſirit and every other ſon in tail, remainder to the right 
heirs of the huſband ; the marriage took effeft, and Mr. 
Paine the huſband died in the life-time of Mrs. Paine, 
without leaving iſſue, having firſt deviſed all his lands to 
his wife and her. heirs. In 1739, Mrs. Pane the: wite 
deviſed all her real eſtate to the defendant, iubjeCt to a 
ſew legacies mentioned in her wil}, but lived and died 
a Papilt ; but that being diſhcult to prove at law, the 
plainiif Mr. Smith, who. had married Elizabeth Paine, 
heir at law to. Mrs. Paine, he and his wite filed their 
bill againſt the defendevt to ſet afide the marriage ſettle- 
ment and wi:! of Mr. Paine the huſband, ender which 
Mrs. Paine claimed; and in particular prayed; that the 
defendant might diſcover whettier Mrs. Paine the wife, 
under whoſe will he claimed, was a papitt or not, To 
which the defendant pleaded the ſtatute of 11 & 12 7. 
3 Upon arguing this plea it was inſiſted upon for the 


efendant, that it was a ſtanding rule in this court, 


that no perſon was bound to diſcover what might ſub- 
jet him to the penalty of an aQt of parliament ; and 
that the ſtatute of 11 & 12 /F, 4, was a penal law, 
and the party who would take advantage of ſuch law, 
would never be afhfted in a court of equity, which 
never aſſiſts a forfeiture z he, who would claim any thing 


forfcited, muſt make out the forfeiture himſelf; for no| 


perſon ſhall be obliged to diſcover a fact that would be 
a forfeiture of .his own eſtate. If a copyholder com- 
mits waſte, it is a forfeiture of his eſtate to the lord 


of «the manor ; but if the lord of the manor comes into 
this court for a diſcovery, whether the copyholder has; 


been guilty of walte or not; the copyholder is not bound 


| to anſwer; for no law in the worid obliges a man to 


accuſe himſelf; if an eſtate is given to a woman d&du- 
rante vViduitate, ſhe is not bound to diſcover whether the 
is married or not; becauſe the diſcovery of that fact 
might be the loſs of her. eſ.aze, 'That diſabilities and 
fortcitures were of the ſame nature ; and that a total 
incapacity or diſability to hold at all, (which is the cafe 
of papiſts) was certainly as much a penalty, as a for- 
feiture of an eſtate which the party before was capable 


' of holding; that as Mrs. Paine would not have bcen 


obliged in her life-time to diſcover whether ſhe was a 
papiſt or not, the defendant who claims under her ought 
Tot to be obliged to diſcover it. On the other hand it was 
L:{:c& by the council for the plaintiF, that it was not 
their buſineſs to examine, whether the as of paritament 
made againlt papiſts were hard laws or not, they were laws, 
and that was ſufficient for the:r purpoſe ; that it was not 
the caſe of a forfeiture, but it was to diſcover a fact, which, 
if true, the-eſtate was never in Mrs. Paine, becauſe the act 
of parliament makes all papilts abſolutely incapable of be- 


ing purchaſers ; if ſhe was a papiſt, the eſtate never veſted | 


in her; and as ſhe was not capable of holding it, ſhe 
could not give it away to the defendant ; therefore could 
never forfeit the eſtate ; for no perſon can be ſaid to for- 
feit an-cſtate he never had ; an alien is inczpable of hold- 
ing lands at Common law, yet he is obliged to diſcover 
whether he is an alien or not ;; and his difcovery of that 
fact, whether he is ſo or not, can never be a forfeiture of 
his eſtate, becauſe he never had a right to it; ſo in caſe 
of a baſtard who is nullius filius, and incapable of claim- 
ing lands by deſcent, he ſhall diſcover whether he 1s ſo 
or not, for the ſame reaſon ; ſo a perſon claiming under 
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. mult diſcover whether the petfou under who 
' was a bankrupt.or nor at the time of the 


1PUAR 
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were no forteitures, becauſe the eftates were ny... - 
them; fo if Mrs. Paine was a papilt, the ws Wah, 
of having the eſtate herſelf, and couid ng: give MY bn 
and thercfore the detenCcant.could never forfeir [7 I 
the eſtate was never in him. But my Lord (7 EP ale 
of opinion, that the defendant was not obliped to dif, hs 
whether irs. Paine was a Papilt or not; that my 
no better rule eſtabliſhed in this court, than tht a © I 
(hall not be obliged to anfwer what may ſubje& vo 
the penalty of-an act of parliament; no perfon can d 1 
whether .this act is not a pcnal law, and whether by 
clautes relating to papiſts are not vifabilities or ine; Ja . 
ties, impoſed by way: of penalty vpon all perſons & - 
cifing that religion. It 1s objetted, that this js wot the 
caſe of a forteiture, becauſe the eſtate was never vel} X 
and therefore can never be deveſted; yet it al} fall; bk 
the ſame reaſon ; and an incapacity or diſability to h \4 
at ail by a& of pariament; is catainly as much Aon 
nalty as the forfeiture of an eflate by a perſon who ba 
a right to enjoy it before the forſeituie. "That if a bj 1 
brought againlt a perſon for a Giſcorery, whether ts ;. 
a papiſt or not, he is not bound to diſcover ;' and where 
is the difference between him and the perfon o:imt.. 
under him ; here is a diſability impoſed by parti.” 
by way of penalty, upon a particular et of men upon the 
account of their religion, and the Giicov. yy of wat fa 
ſubjeQts them to a penalty ; and this isnot like the eſe cx 
an alien or baſtzrd, who are incapable by the n-ners! "2 
of the land to inherit ; beſides, whit” fways with as 
much 15 the great inconvenience that would fotlow, fhould 
this plea be diſallowed; we ſhould hae nothins jr, this 
court but bills of diſcovery, whether ſuch perſons vore 
papilis or not, and nobody knows wha contuſion wor!4 
follow ; the plea muſt be allowed. 3 Bac, 41r. 
Snith v. Read, 12 Geo. 2. 

A papiſt tenant in tail ſuffers a recovery to the uſe cf 
himſelf in fee, in order to make a mariaye ſettlement: 
this is not a purchaſe within the ſtat. 11& 1217, 3.c. 4 
Stran. 267. vee Kceuſants, Aome. 
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| Par. In exchange of money, is a certain number «f 
pieces of the coin of one country, containing in them an 
equal guantity of ſilver to that in anaher number of 
pieces of the coin of another country, v gr. ſuppoling 
46 ſhiliings of Felland to have juſt as much (lver i 
them as 20 Engliſh ſhillings, biils of exchange drawit 
from Engiand to Hzilland at the rate of 36 ſuiilings Dutch 
tor each pound Strriing, is according to the par, Lade's 
Confid.ration of Miney, page 18. | 

Parariut, The tenure that is between parceners, 0/2, 
that which the youngeſt oweth to the eldelt. Dota. 

Parage, (Paragium) Equality of name, b!ood, or 
digulty 3 but more eſpecially of land, in the partition of 
an inheritance between-coheirs. Parparty, Cites 1 Inf, 
fel. 166, b. Hanc terram tenuere duo bomines in paragics 
Demeſday. Hence we have 4iſparagement and to dijparay'. 

Paraglum, (Parage, Peerage) Commoniy taken for ths _ 
qual conditioa betwixt two parties to be contraQcd 07 
married, For the old laws of England did ftrictiy provid? 
that young heirs ſhouid be diſpoſed in marriage cum pare. 
£40, with perſons of equal birth and fortune, /ne di/parags» 
tione, Without diſparagement, Cowell, edit. 1727. 


Paramoautt, (from French words far, that is, ft!» 
and monter, aſcendere) Signifies in our law, the ſupreme lord 
of the fee; for there may be a tenant to a lord, that holds 
eth over of another lord ; the former of which is calcd 
lord meſne, and the ſecond lord paramount, F. N. B. fat. 
135. And a /ord paramount (ſaith Kitchin, fol. 289) 
conlifteth only in compariſon, as one man may be grett, 
being compared to a leſs ; and little, being compared wit 
a greater. So that none ſeemeth ſimply to be {rd parc 
ment, but only the King, who is patron faranicyit of 2ll 
the benefices of England. Dot. and Stud. cap» 30» dee 


Paravaile, Jzans;, MIeſne and Fee. 
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harnalia, or Paraphernalia, (from the Greek 

r. and @revn, dos,) Are thoſe goods which a 

her dower or Jointure, 1s aſter her huſband's 

death Flowed to have, as turniture tor her chamber, wear- 

ing apparel and jewels, if the be of quality ; which are 

notto be put into her huſband $ inventory, eſpecially in 
the province of York. Cowell, edit. 1727. 

A wiſe, after the death of her huſband, may claim her 
parapacroalia or neceſſary apparel tor her body, and cloth 
given ber tO make a garment, &c. beſides her dower ; ſo 
that the buſband cannot give them away by will: but the 
{2/1 not have exceſſive apparel, beyond her rank, Pearl 
nc. kiaces, chains of diamonds, gold watches, &c. may be 
+ cluded under paraphernalia, 1f they were uſually worn 
by the wiic, and were 1uitable to her quality and the fa- 
ſhion of the times, and they are afſets to pay debts and le- 
v3ctcs; Provided the huſband does not give theſe away by 
will. 1 Roll. Abr. 011, 3 Cre. 343. Kitch. 369, Nays 
Max. 108. 

|: was adjudged in the Viſcounteſs Bindor's caſe, that 
paraphernalia o1ght to be allowed to a widow, having re- 
gard to her quality and. degree ; and that her huſband be- 
ing a Viſcount, ſhe ſhall be allowed her jewels to the va- 
Jue of 500 marks, Ec. 2 Leon. 166. 

A widow retained a chain of diamonds and pearls, 
againſt the deviie of her huſband z and two judges held, 
that ſhe might detain them, becaule they were convenient 
for a woman of her quality z but two other judges were 
of a con:rairy opinion, that paraphernalia ſhould be not 
onlv convenient but necetfary 3 otherwiſe the widow ſhall | 
no! detain them againit the expreſs deviſe of the huſband : 
thuagh It is faid 1t was adjudged, that the widow might 
dctain neceflary apparel, and hkewiſe ornaments, againſt 
the devite of her huſband; and that he cannot diſpoſe of 
them by will, though he might have fold them in his life- 
time, for immediately upon his death, the property 1> 
veltcd in the widowe Cro, (Car. 347. 2 Neiſe Abre1225, 

4 | the wiſe's wearing apparel, more than that which is 
nece!lary and Convenient, 1s a chattel in the huſband ; and 
after the huiband's death ſhall go to his executors; But 
what 1s necellary for her condition and ſtate, and comes 
under paraphernalia, ſhe ſhall have as her own goods, 
and may i!polſe of at her death ; or take after the death 
of her huſband. Bro. g. Det. & Stud. 17. 

Though by our law the wife may not make a will of 
and devitc them, without the affent of the huſband whilſt 
he lives; becauſe the property and poſleflion is in him, 
2 Shep. Abr. 423. Mich. 27 Eliz. 

Þetaliile, is a compound of two French words, par, 
per, and avayler, demittere, It ſignifieth in our Common 


Parap 
Aagay prete 
wite be ſid es 


law the lowelt tenant, or him that is tenant to one that | 


holdeth his fee over of another, and is called tenant para- 
vay'z, becaule it is preſumed he hath profit and avayle by 
the land, 2 [n/?. fol. 296, and Co. 9 Rep. Ce:ney's caſe, 
For the uſe of this word, ſee F. N. B. fol. 125. 
Parcells terre, A ſmall piece of land. Cowell, edit. 
1727. | = | 
Paccel-makers, Are two officers in the Exchequer, 
that make the parcels of the eſcheators accounts, wherein 
they charge them with every thing they have levied for the 
Ning's uſe, within the time of their office, and deliver the 
!ame to one of the auditors of the court, to make an ac- 
count with the eſcheatoc thereof, Cowell, edit. 1727. 
Varcceners, (Quaſi parce!lers, i: Rem in parcellas di- 
videns,) Are of two ſorts, viz. according to the courſe 
ot Common law, or according to cuſtom : Parceners ac- 
cording to the Common law are, where one fſeijed of an 
citate of inheritance, hath iſſue only daughters, and dies, 
and the lands deſcend to the daughters; then they are 
called Parcencrs, and are but as one heir. The ſame law 
is, 1f he have not any ifſue, but that his ſiſters be his 
heirs. Perceners according to cuſtom are, where a man 
Is ſeifed of lands in gavelkind,, as in Kent, and other places 
franchiſed, and hath iflue divers fons and dies, then the 
ſons are parceners by the cuſtom. Cowell, edit. 1927. 
dee Co. on Lit, lib, 3. cap. I. ſed. 241. 
Parceners holding 772 capite ſhall all do homage, 14 
Tn. 3, Parceners and joint-tenants ſhall do but one 


| 


P.-- A. 
bog aſſiſe of mort anceſtor, thou 
St, Glouc, 6 Ed. 1. c. 6. See 
ants, Pertition, | 

Parcenary, [s the holding of lands jointly by par- 
ceners, when the common inheritance is not divided: 
Lit. 55, 56. 

Farchiuent, See Htamps. | 

Paica fracko, Is a writ that lies againſt him who vio- 
lently breaks a pound, and takes out beaſts thence, which 
tor ſome treſpaſs done were lawfully impounded, Reg. of 
(Lrits, fol. 166. and Fitz. Nat, Br. fel. 100. For the 
word parcas was more frequently uſed for a pound, to 
confine treipalhing or tra '1ng cattle: whence imparcare, 
to 1mpound, and impartutis, pounding, &c. Cowell, 
edit, 1727. 

Pardon (Pardonatio, venia,) Is the remitting or for- 
giving of a felony, or other offence committed againſt 
the King ; and this is two-fold, one ex gratia Regis, the 
other per cowr/e de la ley, by courſe of the law. Staundf, Pl, 
Cor. f. 47+ Pardon ex gratia R-01is, is that which the 
King, in {ome ſpecial regard of the perſon, or other cir- 
cumſtance, aftordeth upon his abſolnte prerogative. Par- 
don by the courſe of law, 1s that which the Jaw in equity 
affordeth for a light offence ; as homicade caſual, when one 
killeth a man, having no ſuch meaning. 7. Symbel. 
part. 2. tit. {ndieiments, ſet. 46. 


gh in different degrets, 
Coparceners, Joint-te- | 


I. By whom a pardon may be granted ; and in what caſes 
and for what offences it may be granted. 

2+ Where a pardon is grantable of common right ; of the 
validity of a pardim ; and by what words treaſon, murder, 
felony and other offences may be pardoned, | 

3- Slatutes concerning general and other pardons. 


1. By whem a pardon may be granted; and in what caſcs 
and for what offences it may be granted. 

The power of pardoning ofiences is inſeparably incident 
to the Crown; and this high prerogative the King is in- 
truſted with upon a ſpecial confidence, that he will ſpare 
thoſe only whoſe caſe, could it have been foreſeen, the 
law itſelf may be preſumed willing to have excepted out 
of its general rules, which the wiſdom of man cannot 
poſſibly make ſo perfe& as to ſuit every particular caſe. 
1 Shaw. 284. 

But it ſeems, that anciently the right of pardoning 
offences within certain diftricts was claimed by the 
lords marchers and others, who had zura regalia by an- 
cient grants from the Crown, or by preſcription. But 
now, by the 27 H. 8. cap. 24. ſe. 1. it is enatted, 
« That no perſon or perſons, oft what eltate or degree 
ſoever they be, Thall have power to pardon or remit any 
treaſons or felonies whatſoever, nor any acceffaries to the 
ſame, nor any outlawries for ſuch offences, whether com- 
mitted in England or //ales, or the marches of the ſame, 
but that the King ſhall have the whole and fole power 
and authority thereof, united and knit to the imperial 
crown of this realm, as of good right and equity it ap- 
pertaineth. Co. Lit. 114. 3 ſnft. 233: | 
It is laid down in general, that the King may pardon 
any offence whatever, whether againſt the Common or 
Statute law, ſo far as the publick is concerned in it, after 
it is over, and conſequently may prevent a popular ac- 
tion on a ſtatute, by pardoning the offence ' before the 
ſuit is commenced ; but it ſeems, that he cannot wholly 
pardon a public nuſance while it continues ſuch, be- 
cauſe ſuch pardon would take away the only means of 
compelling a redreſs of it; yet it is faid, that ſuch a par- 
don will fave the party from any fine to the time of the 
pardon. Plow. 487. MKeilw. 134. 12 Ct. 29. 30. 3 
Inſt. 237. Vaugh. 333. ? 

Bur it ſeems agreed, that the King, can by no previous 
licence, pardon or diſpenſation make an,offence diſpuniſh- 
able which is malum in ſe; as being either againſt the law 
of nature, or fo far againſt the public good as to be in- 
diQtable at Common law ; and that a grant of this kind, 
tending to encourage the doing of evil, which it is the 
chief end of government to -prevent, is plainly againlt 
reaſon and the common good, and therefore void. Dav- 
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And hence it hath been inſiſted, that the King's grant 


tody of a priſon; that they ſhall be quict from all eſcapes, 


which hath been adjudged to be a good grant, is not law ; 
as being but a ſingle initance, and contrary to this rule ; 
becaule a grant of this kind, tending to make a goaler leſs 
diligent in his duty, by taking off the legal puniſhment of 
his negligence, is plainly againſt the eommon good. 2 
Hawk. P.C. 389. 3 H. 7. 15. pl. 30. 

But where a thing in its own nature lawful, is made 
unlawful by parliament, as the carrying bell-metal, Oo. 
out of the realm, importing merchandizes in foreign 
ſhips, ſelling wines beyond a certain price, or without a 
licence, multiplying gold, &c. coining money of a baſe 
alloy, &c. it was formerly taken a general rule, that the 


King might diſpenſe with it, as to a patticular time or place 


or perſon, ſo tar as the public was concerncd in it ; un- 
leſs ſuch diſpenſation could not but be attended with an 
inconvenience, as the introducing a monopoly z or frul- 
trating the end for which the law was made ; as the licenf 
ing a particular perſon to import foreign cards or wines, 
Ec. in which caſe it was commonly taken to be void; allo, 
where a ſtatute gives a particular intereſt or right of ation 
to the party grieved, as the ſtatytes of mortmain, thoſe 
againſt maintenance, forcible entries, carrying diſtreſles 
out of the hundred, eſcapes, &c. it has been always agreed, 
that no charter from the King can bar the right of the party 
grounded on ſuch ſtatute ; alſo where a ſtatute is expreſs, 


that the King's charter againſt the purport of it, though 
with the clauſe of non «b/tante, ſhall be void; it ſems to 
| have been always generally agreed, that regularly no ſuch 


clauſe could diſpenſe with it, 2 Hawk, P. C. 389, 
399. and ſeveral authorities there cited. 4 
It ſeems to be agreed, that no diſpenſation of any 


| Natute, except the ſtatutes of mortmain, was of any 


force, without a clauſe of nn o/ante; neither 1s ſuch 
clauſe of any effect at this day, for it is declared and 
enacted by 17. & MM. ſefſ. 2. cap. 2. That no diſpen- 
ſation by non ob/tante of or to any ſtatute, or any part 
thereof be allowed; but that the ſame ſhall be held void, 
except a diſpenſation be allowed in ſuch ſtatute ; but it is 
provided, that no charter, grant or pardon, granted before 
23d of O#tober 1699, ſhall be any ways invalidated by that 
at, but that the ſame ſhall be and remain of the ſame 
force, and no other, as if the faid act had never been 


made. 2 Hawk. P. C. 391. 


The King can by no charter whatſoever bar any right 
of entry or aCtion, or any legal intereſt or benefit before 
veſted in the ſubject; and therefore it ſeems clear, that 
he cannot bar any ation on a ſtatute by the party grieved, 


| Nor every a popular a&tion commenced before his pardon, 


Nor a recognizance for the peace before it is forfeited. 
Plow. 487. 2 Roll. Abr, 1178, Cro. Car. 199, Keilw. 
I . 
Nanhes can the King pardon an appeal, except only 
where it is carried on at his ſuit, after a nonſuit ; and 
therefore if a perſon attainted, on an appeal carried on at 
the ſuit of the party, get the King's pardon, he muſt ſue 
a ſcire facias againit the appellant before the pardon ſhall 
be allowed. 2 Hawk. P. C. 392. | 
And if the appellant appear on the /c:re faczas, he ma 


_ pray execution, notwithſtanding the pardon ; but if the 


ſheriff return a ſcire facias, or two nibils, and the appellant 
appear not on demand ; or if he return the appellant dead, 
the appellee ſhall be diſcharged ; but ſome have holden, 
that in this laſt caſe a ſczre facras ſhall go againſt the heirs 
of the deceaſed. 2 Hawk. P. C. 392. 

But there is no need of any /are faczas againſt the 
lord by eſcheat, becauſe the pardon no way tends. to re- 
verſe the attainder whereon the title of eſcheat is founded. 
2 Hawk. P. C. 39% 

If ſeveral perſons be outlawed on an appeal, and one 
get his pardon allowed on the non-appearance of the ap- 
pellant, on a ſcire factas, it ſeems that the reſt can take no 
advantage thereof, but muſt ſue their ſcire factas, &c, 
in the ſame manner as if there had been no ſuch default. 
2 Hawk. P. C. 393. 

It hath been ſtrongly holden, that the King may par- 
don the burning of the hand on conviction of a man- 


FA... 
ſlaughter on an appeal, as being no part of the jy90,.. 
at the ſuit of the party, but collateral and exenipl - apa 
niſhment inflicted by the ſtatute, and intendeg OO 
way of ſatisfaction to the publick juſtice, like he bY 
of ſureties by one convicted on the ſtatute againſt ading 
in parks. But for this ſee 2 Hawk, P, C, 3c 2. "relpats 
A pardon will not only diſcharge any juir iq 
ritva] court ex officio, but alſo any ſuit in ſuch «© 
inflantiam purtis pro reformations morum, or /4/ i 
as for defamation, or laying violent hands © 
and if the time, to which the pardon has relaric,, ; 
prior to the award of the coits to the party, or ne 
generally holden, if it be ſubſequent to the award js 
prior to the taxation, it ſhall ditcharge them, þy+ , * 
it be ſubſequent to the taxation z and the fame rul F n 
as to colts taxed to the party grieved on a content arr 
court of equity; but gucere as to colls tixed by . 7 
thonotary on an attachment ; ſor they are not a1ven ho 
the court of courlz ; but the offender ſubmits only to / 
them by way of compoſition. 5 C2. 61, Lab ba 
Cro. Eliz. O84. Hib. 81. Cro. Jac. 2: Wk 

_ 684 r0. Jace" 335«- 2 Haus 
P. CG. 394« / by 
if a perſon be impriſoned on an excommunicaty 
{or 1n0n-payment of coits, and the King pardons 
tempts, it is ſaid, that he ſhall be diſcharged w 
ſeare facias agaiait, the party, and that the Party 
gin anew to compel a payment of the coſts ; þ 
impriſonment was grounded on the content, which; 
wholly pardoned. 1 For. 227. 2 Roll, Ar, 151, Pe 
Face 159. 8 Co. 68, 69. | ers 
But no pardon will Ciſcharge a ſuit in the (picky 
court, any more than in a temporal, for a matter af-fos 
tereſt or property in the plaintiff; as for tithes, legxcic 
matrimonial contrafts and ſuch like ; alſo it js agreed 
that after coſts are taxed in a ſuit in ſuch court a ba 
proſecution of the party, whether for a matter of Private 
intereſt, or pro reformatione morum, or pro ſalute 04;ng 
or for defamation, &c. they ſhall not be diſcharged by a 
ſubſequent pardon. 5 Co. 51. Latch. 190, Cry, Cay, 
2-19, BT 
It the offen:e be pardoned aſter coſts taxed, and then 
the defendant appeals, and the ſuperior court gives new 
colts for or againit him, ſuch coſts ſhall not be avoided. 
becauſe the colts in the firſt ſuit being taxed before the 
pardon, and therefore not avoided by it, the appeal was 
proper for determining whether they were well given or 
not, and conſequently coſts were as properly given on 
ſuch appeal as in any other caſe ; but it the offence be 
pardoned, hanging an appeal, and the pardon relate to a 
time precedent to the award of the colts, and then the 
appellant deſert his appeal, and the court award colts 
againſt him in reſpeCt ot ſuch deſertion, it ſeems that he 
may have a prohibition; becauſe the pardon, having il. 
charged the coſts of the firit ſuit, made the appeal to 
be of no purpoſe, 2 Roll. Abr. 304. Noy 85. Latch 153, 
By the 12 & 13#/. 3. cap. 2. ** No pardon under the 
great ſeal ſhall be pleaded to an impeachment by the com- 
mons in parliament. | 
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2. Ilhen a pardon ts grantable of common right; and by 
what words treaſon, murder, felony, and other offcuct; maj 
be pardoned. | | 

By the ſtatute of Glouesffer, cop. g. it is enatted, 
* That if it be found by the country, that a perſon tried 
for the death of a man, did it in his defence, or by mit- 
fortune, then, by the report of the juſtices to the King, 
the King ſhall take him to his grace, if it pleale him.” 2 
{n/l. 316. | 

But it ſeems to be ſettled at this day, agreeably to the 
ancient Common Law, in afficmance whereof this ſtatute 
was made, that in ſuch a caſe, or where one indicted of 
homicide /e defendendo confeiles the indictment, if tis 
party caule the record to come into Chancery, the Chan- 
cellor will of courſe make him a pardon without ſpeakilg 
to the King, and that by ſuch pardon the forfeiture oi 
goods may be ſaved ; for theſe words, © If it ſhall pleaie 
the King,” ſhall be taken as ſpoken only by way of re- 
verence to him, and not intended to make ſuch a pardon 


diſcretionary. But if the party be found to have fled, * 
i5 


PA. 
.. made a guert, if the pardon fave the forfeiture of the 
5 ht, ſor that is not grounded on the homicide, but on 
[mus of the law. 2 Hawk. P. C. 380, 381. 

the contempt : hy Mp 

If 4 approver convict all the app llees, whether by 
battle or verdict, the King ex merito juſtitig ought to 

©-40n him as to his life, and alſo give him his wages 
i the time of the appeal to the time of the convic- 
tion. 4 Infte 139. 2 Hawk. P. C. 209, 2 Halt's Hift. 
Fits os 5 1. & Me. cap. 8. it is enatted, © That 
if any perſon or perſons out of priſon ſhall commit any 

bery, and after wards diſcover two or more who then 
bad or afterwards ſhall commit any robbery, ſo as two 
or more of them ſhall be convicted, any ſuch diſcoverer 
thall be intitled to a pardon for all robberies committed 
h.fore the diſcovery, which ſhall bar an appeal.” 

And by the 6 & 7 W. & M. cap. 17. it is enafted, 
« That if any perfon or perſons out: of priſon ſhall be 
»uilty of clipping) coining, counterfeiting, waſhing, filing 
”. otherwiſe diminiſhing the coin of this cealm, and after- 
1rds diſcover two or more who then had or afterwards 
all commit any of the ſaid crimes, fo as two or more of 
em ſhall be convitted ; any ſuch difcoverer ſhall be in- 
titled to a pardon for all his crimes committed before the 
diſcovery.” - ; 

By the 10 & 11 //7, 3. ce 23. (which excludes clergy 
fro; thoſe who ſhall in any thop, warehouſe or ſtable, 
privately ſteal any goods, &c. of the value of 5s, though 
ſuch ſhop, Fe be not broken open, and though no perſon 
k2 therein, or ſhall aſſiſt, hire or command- any perſon 
to commit ſuch offence,) * It any perſon or perſons 
ſhall commit any burgalary, houſe-breaking or felony, in 
tealing of any borſe or horſes, or any money, wares or 
goods, from whom clergy is by that act taken away, and 
being out of priſon ſhall diſcover two or more who then 
},4 or aſter ſha!l commit any ſuch felony, and ſhall be 
convicted thereof as aforgſaid ; every ſuch diſcoverer ſhall 
be intitled toa pardon for the felonies aforeſaid committed 
beſore ſuch diſcovery,” O&c. | 

And by the 5 Ann. cap. ZI. it is enafted, 4 That 
every perlon who {hall be guilty of burglarly, or of the 
f{clowious breaking and entering a houfe in the day-time, 
41d atter ſhall diſcover two who ſhall have committed 
ſuch fe'ony, ſo as they be convicted, &c. ſhall have 4o /. 
and a pardon of all felonies, except murder,” &c. 

It is laid down as a general rule, that wherever it ap- 
pcars by the recital of the pardon, that the King was mit- 
:nformed, or not rightly appriſed, both of the heinouſneſs 
© thecrime, and alſo how far the parity ſtands convicted 
_ upon record, the pardon is void, upon a preſumption that 
it was gained from the King by impoſition. Yel. 43, 47. 
Cro. Fac. 18, 34, 548. 2 Rol. Abr. 188. Dyer 352 
pl. 26. Raym. 13. 1 Sid. 41. 3 Inft. 338. 

And upon this ground it ſeems agreed, that if a man 
attainted of felony get a pardon, which doth not mention 
the attainders, the pardon will be ineffeCtual; alſo it hath 
been holden, that the pardon of a perſon conviſted by ver- 
_ Gift of felony is void, unleſs it recite the indi&ment and 
conviction ; alſo it hath been queſtioned, if the pardon of 
a pet{on barely indicted of felony be good, without men- 
tioning the indictment ; but it hath been adjudged, that 
luch a deſeCt js falved by the words ſive indiftatus jive non. 
2 Hawk, P..C. 382, 383. v2 | | 
— It hath been holden, that anciently a pardon' of all fe- 


lonies, included all treaſons as well as felonies; and it 


ſeems to be taken for granted in many books; that ſuch a 
general pardon is even at this day pleadableto any felony, 


except murder and rape, and piracy; and that the only 


realon why it may not alſo be pleaded to murder and rape 
8, becauſe 13 Rich. 2, requires an expreſs mention of 
them; and the only reaſon why it 1s not pleadable to piracy 


i, becauſe it is a felony by the Civil Law only. 2 Hawk. | 


5 Ge 333, 384. I Hal. Hiſt. P. C. 466. 2 Hal. Hiſt. 
. . 4 


| By the 37 E4. 3. cap. 2. it is enaCted, © That in every 
parcon of felony granted at any 'man's ſuggeſtion, the 
name of him that makes it, ſhall be compriſed ; and if it 
be found untrue, the charter ſhall be diſallowed; and the 
Juilices, beſore whom the charter ſhall be alleged, ſhall 
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'K ; ; 
inquire of the ſame ſuggeſtion, and, if they ſind it iniwus 
(hall diſallow the Sh anon bawoheturobas 


Purport of it 3 and therefore if the King, reciting an at= 
tainder of robbery, pardon the execution, he thereby nei- 
ther pardons the felony itſelf, nor any other conſequence 
- it beſides the execution, 6 Co, 13. 2 Hawk. P. C, 
304. | 
It is enaQed by 2 E7. 3. cap. 2. that charters of par- 
don of manſlaughters ſhall not be granted but where the 
King may do it by his oath, that is to lay, where a 
man ſlayeth another in his own defence, or by misfor- 
tune ; neither is there any precedent in the Regiſter of the 
pardon of any other homicide ; but ſuch as is done either 
in ſelf-defence or by miſadyenture, or by infants or mad- 
men ; and from hence ſome have diſputed the King's 
power of pardoning any other homicide ; but this is cov 
trary to the general tenor of the books, and alſo the plain 
purport of 13 Rzc. 2, cap. 1, which reciting, that treaſons, 
murders and rapes, had been frequently committed be- 
cauſe pardons had been eaſily granted in ſuch caſes, en- 
acteth, 4 That no pardon ſhall be allowed for murder, 
or for the death of a man flain by await, aſſault or malice 
prepenſed, treaſon or rape of a woman, unleſs the ſame . 
murder, ec, be ſpecified in the ſame chatter ; and if the 
charter of the death of a man be alleged before any juſ- 
tices, in which it is not ſpecified that the party was mur- 
dered or flain by await, aſſault or malice prepenſed, the 
ſame juſtices ſhall inquire by a good inqueſt of the vi/ne 
where the dead was ſlain, if he were murdered or flain by 
await, Sc. and if they find that he wis murdered or 
{lain by await, &c, the charter ſhall be diſallowed.” Hawk. 
P. C. 385, 386, and ſeveral authorities there cited, 
It hath been formerly often adjudged, that murder might 
be pardoned under the general deſcription of a felonious 
killing, with a clauſe of non ob/tante ; but by 1 JL. & 17, 
elſe. 2. cap. 2. it is declared that no diſpenſation by non o(- 
flante of or to any ſtatute ſhall be allowed. 1 $:d. 366. 
1 Show. 283. MKeiling 24, 3 Med. 37. | 

But pardons of manſlaughter remain as they were at 
Common Law ; and therefore the pardon of the felonious 


killing of F. $. may be pleaded to an indictment of man=- 


laughter in killing him; but where ſuch a pardon is 
pleaded to a coroner's inqueſt of manſlaughter, the court 
may refuſe to allow it, till the faCt be found manſlaughter 
by a jury direCted by a higher court, 2 Keb. 363, 415+ 
Keiling 24. 2 Fon. 56. | 


cept murders, it cannot be avoided by indiCting a perſon 
word preditorie; for the leſs offence being included in 


fore ſuch an exception of murder is to be intended of 
ſuch murder only as is ſpecially fo called, and doth not 
amount to petit treaſon. Dyer 50. pl. 4. 235+ p/. 19. ©, 
OE © Ye 
| Nether doth the exception of murder in a general act 
of pardon of all felonies extend to felo de ſe ; for though 
his offence be in ſtrictneſs murder, yet in common 
ſpeech, according to which ſtatutes are commonly ex- 
pounded, it is generally underſtood as a diſtin offence, 
the word murder ſeeming prima facte to import the mur- 
der of another. 1 Lev. 8, 120. 1 $i4. 150, 1 Kebs 
66, 548. 6 ee] TEE Punk 
It is ſaid, that a general aCt of pardon of all felonies, 
miſdemeanors and other things done before ſuch a day, 
pardons a homicide from a wound before the day, where= 
of the party died not till after ; becauſe the ſtroke being 
pardoned, the effects of it are conſequently pardoned. 


99: Þl. 6g. 2 . 
It is ſaid, that a pardon of all miſpriſions, treſpaſſes, 


ing a falſe return, and a ſtriking in Ye/tminſler Hall, and 
barratry, and even a_ pr amunire 3 alſo.it is laid down in 


1 Lev. 106. 1 Sid. 211. 2 Mod, 52. | 
If 4. be indiQed of piracy, and refuſing to plead, hath 
judgment of paine fort & dure, and by the general = 


#” 


No pardon of felony ſhall be carried beyond the expreſs 


If a general act expreſsly pardon petit treaſon, and ex- 
guilty of petit treaſon for murder- only, omitting the 


the greater is pardoned by the pardon of it; and there-_ 


Plow. 461. Cole's caſe, 1 Hale's Hiſt. P, C. 420. Dyer | 
offences and contempts, will pardon a contempt in mak- 


general that it will pardon any crime which is not capital. 


«© nope 
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don piracies are excepted, but the judgment of paine | 


fort & dure is pardoned by the general words of all con- 
tempts ; 2ucre, Whether he may be arraigned for the 
ame 'piracy? but by the better opinion, he may be_ar- 
raigned of any other piracy committed before that award. 
2 Hale's Hiſt. P. C. 252. cited from Dyer 2CS @. 

3. Statutes concerning general and other pardans.. 

General pardons by ſtatute, St. de Tallag. nm conted, 
34. Ed. 1. ft. 4. c. 5. Ordin. foreſt. 34 Ed. 1. ft. 5. cap. 
& 1484: 4 bi 8.2.08, 4614 Be $f $36: 
Ade 3. flo 25; 6:3: $60: £4: 4.: fe 27 $0 E8::.3 06:4 

R. 2... 10. 4 Ke 2... 2. 0 R.2.:/t. 1. cc. 13 © 
2. £6 $6 3 ie: $e © BH He &-. 6 $0: fd 
A ELAE WO RSLOAS WW TW Ew 
#0: 23 F96 Os. 06 Xe. 24 275 8.6: $5 7 106: 23-1: 
8: c.: 19.26 1H, 8... 18-32 He. 8; £49. 35: is 
$.. &. 18..-25: Gar. 2: 6:55 2-1. & Me. 10. 7. Ann. 
Es. 22. 3 Ge6s 1+ c; 19. 7 Geo. I. 29: 20" Geo: 2.6 

2. | | 
Ability to hold office not reſtored by pardon, 20 Ges. 
2. c. 52, ſet. 49. Pardons of murder, &c. ſhall not 
be-granted, except, &c. 2 Ed. 3.2.5 Ed;-2. 0: 13. 
$0.88 4 HE 625 4464+ 1-28-71 

Perſons pardoned to find furety for their good abearing, 
r0-Ed; 3. -c-1. c 4. Repealed: FF. &, 1, c: 15 

W here pardon. is granted upon a ſuppeltion, the ſug- 
geſtion ſhall be recited, 27 £4. 2. /t. 1. c. 2. | 

Pardon to be granted to certain perſons attainted in par- 
hament, declared void, 11 R.2.c. 1, | 


Shall not be allowed for murder, treaſon or rape, unleſs : 


they be ipecitied in the charter, 13 Rr. 2. /f, 2. c. I. 
10 X24 & 05 | 

The chamberlain or under chamberlain to indorſe on 
a warrant tor a pardon for murder, treaſon or rape, the 
name of the perſon at whoſe ſuit the pardon is granted, 
and the penalty of making ſuch ſuits, 13 A. 2. /2. 2. Cc. I. 
RKepcaled 16 R. 2. c. 6. | 

A penalty on thofe who procure pardon for an approver, 
if he becomes a thief again, 5 H. 4. c. 2. 

The general pardon, indemnity and oblivion, 12 Car. 
3: «60> | 

Perions pardoned of felony may be bound to their good 
behaviour tor ſeven years, 5 J, & M.c. 13. 

Robbers, 4 & 5 W.& M.c. 8. ef. 7. 

ippers, 6 & 7 #3. c'17. /ett. 2. 

Burglars and houſe-breakers diſcovering two or more of 
their accomplices, intitled to pardon, 10 & 11 //. 3. c. 
23. ſet?. &. h 

The King's pardon not pleadable to an impeachment 
by the Commons, 12 & 137Y. 3.c. 2. ſed. 3. | 

For more learning on this ſubje?, ſee 3 Bac. Abr. tit. Par- 
don. | 

Pardaners, (mentioned in ſtat. 22 H., 8.) Were per- 
{ons that carried about the pope's indulgences, and fold 
them to any that would buy them, Cowell, edit. 1727. 

Pacent, (Parens,) A father or mother; but generally 
applied to the father. Parents have power over their chil- 
dren by the law of nature, and the Divine law; and by 


thoſe Jaws they muſt educate, maintain and defend their 


children. J/:od's Int, 63. The parent or- ſather hath 
an intereſt in the profits of the children's labour while 
they are under age, it they live with, and are maintain- 
ed by him : but the father hath no intereſt in the eſtate 
rea! or perſonal of a child, otherwiſe than as his guar- 
dian. Jbid, The eldeſt fon is heir to his father's eſtate ; 
and if there are no ſons, but daughters, the daughters ſhall 
be heirs, &c. and there being a reciprocal intereft in each 
other, parents and children may maintain the ſuits of each 
other, and juſtify the defence of each other's perſons. 2 
inſt. 564. : | 
Parentela, or De Parentcla ſe toltere, 'To re- 
nounce his kindred; which was done in open court be- 
fore the judge, and in the preſence of twelve men, who 
made oath, that they believed it was done lawtully, and 
for a juſt cauſe. We read it in the laws of H. 1. cap. 
$8. 8&7 quis propter faidam wel cauſam aliquam de paren- 
tela /e velit tollere, & eam forigjuraverit, & de ſoctetate 


& hereditate & tata illius ratume fe feparet, /1 piftea aliquts 


_ r1ſh of St. Giles is a vill, Skin. 554. Zidich, 6. WWE 1, 


| of the church. "Theſe were formerly clerks in orders, 


They are to be twenty years of age at Jeali, ani 
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a parentibus abjuratis moriatur, vel ocadatur, nihil ad 
de hereditate vel compoſitione pertineat, Ec, eu 
Jaritt, ( Parochia,) Signities the precinCt of a 


a . ; ri 
| church, and the particular charge of a ſecular vrief' » 
every church is either cathedral, conventual or parich; : 
WiC 


Cathedral is where there is a biſhop ſeated, fo Called + 
Conventual conhiteth of regular Clerks, projefiing ©. 
order of religion, or of dean and chapter, or Ry 
lege of ſpiritual perſons, Parachial is. tht which Rt 
ſtituted for the ſaying of Divine ſervice, and minifiric 
the holy ſacraments to the people dwelling within , a 
tain compaſs of ground near it. Our kingoon was Gr 
divided into partithes by Honorivs, archbill.on of Cy... 
bury, in the year of our Lord 636. Carb, Bri; _ 
104. whoſe number at preſent is cftecired to be bane, 
though many authors differ much herein. See 71;,., 
in his Di/putatins, De Feudis, cap. 2+ concerniys this 
word parochia, Cowell, edit 1727. TL 

Before the council of Lateran there were no Pariſh; 
Per Hybart Ch. ]. Hb. 2G6. cwntra by Richardiy 
Litt. Rep. 75. but ſee Godoigh. Rep. 354, 355. np. 1%, 
jeft. 8. where parithes are argued to have been before hat 
council.-—- Onginally the kingdom, in reference to +;. 
vil matters, was divided 1nto vills only, and Pariſhes 
were diviſions only in reference to eccleliattical fairs 
and the Common Jaw fook no notice of them, in ſ, 
much as a tine was not admitted of Jands in a pariſh , 
but in proceſs of time parifhes became divifions taken no. 
tice of in reference to civil matters, and are now uſed jn 
fines; and though a place ſpoken of fimply is intends 
vill, yet /ftabitur preſumption donec probetur in owntrovinn, 
Per Atkins. Freem. Rep. 228. 'Itin, 1677. in wiſe of 
Addiſon v. Otway. 


Where a pariſh 1s alleJged gener: Ily, this ſhall he jn- 
tended to be a vill, and to be the fame with the vill, z2g 
not to contain more vills unleſs it be ſpecially alledped ; 
but a vill and a paritfh 1s all one, and it is ſufficient to 
allege a pariſh where a vill is required, as appears by divers 
caſes, upon an act of parliament, called the tatute of ad- 
ditions, which requires that the vill be named, yer it be- 
ing alledged that he was of ſuch a pariſh fuflices; and for 
this purpoſe the Long Quinto of Ed. 4. 141. and divers 
other books were cited, and 2 Jul. 669. per Helt; and 
therefore the alleging it as a pariſh ſuſlices; ſor the pa- 


B. R. in cafe of 7//on v. Laws. See Pocr. 
Pariſh Clerk, In every pariſh, the parſon, vicar, &, 
hath a pariſh clerk under him, who 1s the lowelt officer 


and their buſineſs at firſt was to officiate at the altar, for 
which they have a competent maintenance by offerings; 
but now they are laymen, and have certain tees with the 
varſon, on chriſtenings, marriages, burials, £c. bclives 
wages for their maintenance. Count. Purj. Conpun. 03 


known to be of honelt converſation, fſuiſicieat for their 
ceading, ſinging, &c. and their buſineſs contilts chic? 
in reſponſes to tne miniiter, reading of leſions, finging 0: 
plalms, &c. And in the large parithes of Londen, they 
have ſome of them deputics under them ſor the diſpatca 
of the buſineſs of their places, which are more gaizful 
than common reCtoties. J/bid, The law looks upon 
them as officers for life : and they are choten by the mt 
niſter of the pariſh, unlefs there is a, cuſtom for the par 
riſhioners or churchwardens to chuſe them 3 in winca 
caſe the canon cannot abropgate ſuch cuſtom ; and when 
choſen it is to be ſignified, and they are to be ſworn to. 
their office by the archdeacon. Cro, Car. 589. Can. 9I- 
He may moke a deputy without licence of the ordIpaly 
2 Strange 942: And cannot ſue in the ſpiritual court tor 
tees as being a temporal officer, 2 Strange 1108. 


Pariſhianer, -{ Parahianus) Is an inhabitant of 07 
belonging to any pariſh, lawfully ſettled therein: 
Pariſhioners are compellable to put things in decent order; 
but the judgment of the majority is the only rule for the 
degrees of that decency; and the court inclined, that 2 


rate for that purpoſe is binding; as for moving the. com- 
munion-table ont of the body of the church into the cba1- 

c«} 
(} 


+= 0:0 | 
-41, or raiſing it higher, &c. Far. 70. Mich. 1. Ann. B. R. 


Newſon v. Baulary. 
Piriſhioners have a r 


ight to view pariſh books. 11 od. 
124. Trin. © Ann. B. R. Love v. Dr. Bentley., __ 
>:Aſhioners are a body politick to many purpoſes; as to | 
yore at a veltry if they pay fſcot and lot; and they have a 
ſole right to raiſe taxes for their own relief, without the 
interpoſition of any ſuperior court z may make by laws to 
mend thz highways, an4 to make banks to keep out the 
ſea, and for repairing the church, and making a bridge, 
£&c, or any ſuch thing for the publick good, and by the 
5 4 //. 3 and 7 Ann. to tax and levy poor rates, and 
© mak and maintain fire-engines, and by g Geo. for pur- 
ch,ſing wo: chouſes for the poor. Arg. 8 Med. 354+ Paſch. 
i; Ge. 13. Phillybrown v. Ryland, | | 
Pact, (Parcus, from the French parc, or pargue, 
hens concluſus,) Signifies with us a piece of ground in- 
cſcd, and ſtored with wild beaſts of chaſe, which a man 
may have by preſcription, or the King's grant. Cromp. 
Jur. fol 148. Manwoed in his Foreft Laws defines it 
thus: A park is a place of privilege for wild beaſts of 
yencry, and alſo for other wild beaſts, that are beaſts of 
the foreſt, and of the chaſe, tam filve/ires guam campeſlres ; 
and ſuch a park differs from a chaſe or warren, in that it 
mult be incloſed, and may not lic open ; for if it do, 
that is a good cauſe of ſeizure into the hands of the King, 


as a thing forfeited, as a free chaſe 1s, if it be not in- | /cutagium vel auxilium ponam in reguo nat 0, niſi þ 


cloled ; beſides the owner cannot have an aCtion againſt 
ſuch as hunt in his park, if it lie open. See Foreif, 
Thzaſy {Darryn, Gulielm, Cong liberam fecit ecclefiam 
de bells, dr apere parcorum. Spelman's Goff, And Hey, 1. 
had a far# at Woodſtock, wherein were lions, leopards, 
camels, £&c. brought thither from foreign” parts. Stow. 
Mts $119-- - | 
Lords hall not have the impriſonment of maleſaCtors in 
the Sarks, &c. St. Mert. 20 HH, q. « 11. 3K & 
Malciattors in parks and ponds may be puniſhed by 
three years impriſonment, and ranſom, &c. or outlawed, 
St. 1;"ftm. 1. 3 Ed. 1.6. 20. | 
Surves ww be taken of parks, extenta manerii, 4 Ed. 1, 
, I. jth, 46 | 
: Parks = to be within 200 feet of a highway, or to be | 
walled, &c. 13 £4. 1 fle 2. co 51: | , | 
_ Malel{actors in foreſts and parks, who will not ſtand to. 
the King's peace, may be killed, St. de Malefatt. in Parc. 
21 £4. 1. /t. 2. exiended to encloſed grounds where 
deer are kept, 3 1. & M. c 10. 5 and to lords 
and game-keepers in the night, 4 & 5 W. & Mc 23.) 
| et. 4+ a FR JAR 4334] 
: Penalty on pulling down the pales of a park, &c. 
31V.& M. c. 10. ſed. g. 5 Geo. ils © 15. fetts,h, 
Recompence to be made by the townſhip to ownery of 
parks for deſtroying their -fences; &c.' 6 Geo: 1, 16. || 
See Game, and 16 /in.- Abr. tit, Park. + | 
Porkvate, Is to be quit of incloſing a f 
part thereof. C'., 4 Inf). fel. 308. £5. 
Parle-B.ll, A place where people met to determine 
their differences. Cowell, edit. '1727. : See Spelman's de- 


ſcription of it in his Gl«ſfary. ei{od; loa tic. 
Parkaiment,. ( Parliamentum,) Is deduced from the | 
French, viz. parler, to ſpeak,.; and ment, mens, the 
mind; and the writ, which ſummons it, ſays, Ad. con- 
 ſulendum, &c. de arduis Regni- negotius. It 1s indeed a 
folemn conſerence of all the ſtates of the kingdom ſum- 
moned together by the King's only authority, to treat of 
the weighty aſfairs of the realm. . 'The ancient Britons | 
| had no ſuch aſſemblies; for Tacitus. avers, That although | 
Olim Regibus parebant, nunc per principes \fatttonibus | 
ſtudiis trahuntur ; nec _ aliud adverſus validifſimas gentes 
pro nobis utilius quam quod in commune non conſulunt ; rarus, 
duabus tribuſuve civitatibus ad propulſandum commune peri- 
celum, conventus ; ita dum ſinguli pugnant univerſi vincuntur, 
"That the Saxons had ſomething like it, will appear from 
King Ind's laws, who flouriſhed arno 712. Conſilio, (ins 
quit) & documents Cenredi patris mei, Hedde & Erken: | 
woldi, epiſcoporum meorum, omniumg; aldermannorum meo- | 
ran, & ſeniarum” ſapientium popult mei, magna etiam ſer- 
virum Dei frequentia, But to come a little nearer, 


FE 


rk, or. any 


-| hold their lands of him 


'| for the ſame were bound to do th 
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ſupreme court 0 
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lowers in ſuch manner, that every one. of them ſhould 
n capite ; and they again diſtri= 
buted part thereof among their friends nd Ae oy 
em ſuit and ſervice. in 
their courts, The chief of theſe were alla Berw? 
who thrice every year, aſſembled at the Kivg's court, 
viZ. at Chriſtmaſs, Eaſter, and Whitſuntide ; amongſt 
whom the King was wont to come in his royal robes, and 
his Crown on his head, to conſult about the publick af- 
fairs of the kingdom. But this ancient cuſtom (lay. ſome) 
was changed by Henry the Fir/t, who in the 16th year of 
his reign ſummoned the Commons to the great council 
at Saliſbury. But ſee Sir Walter Raleigh, in his hook of 
the Prerog. of Parliaments, .and Cotton?s Poſthuma, | fel. 
15. and Co. 2 Jnft, fl. 298. At this day it is the 
greatelt aſſembly of the kingdom, conſiſting of the King 
and the three eſtates of the realm, viz. the lords ſpiritual, 
the lords temporal, and the commons, for the debating 
of matters touching the commonwealth, eſpecially the 
making and altering of laws. Smith de Rep. Angler. Lib. 
cap. 1, & 2, and Camden Brit. pag. 112, concerning | 
which, Co. on Lit. lib. 2. cap. 10. ſet. 104. and in: the 
fourth part of his Inſtygutes ſaith, $: vetu/latem ſpettes, eft 


antiquiffmaz ſe dignitatem, eft honoratiſſimaz ſi juriſdiftia« 


nem, eft capaciſſuma. This in an ancient charter of King 
John was called Commune Concilium Regni Nullum 
er cms 
mune concilum regni noftri, But beſides this ſupreme 
court, there are other inferior pariiaments, The abbart 
of Crayland, was wont, to call a parliament of his monks, 
to conſult about the affairs of his monaſtery. And at 
this day the ſocieties of the two Temples, or inns of court, 
do call that aſſembly a parliament, wherein they coaſult of 
the common affairs of their ſeveral houſes, Cowell, edit. 
1727s PREM wa 
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1. Of the original and auliquity of parliaments. | * 
| 2. Statutes concerning parliaments OO 
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I. Of the original and antiquity of parliaments, | 

1? ; =, ' j | - . "Yr 4 T.Gzt FS — PIR I 
To. trace out exaQtly, the original and antiquity ,of, the _ 
parliament, whoſs [tranſcendent _juril- 
Coke, 1s. 


diction, ſays my, Lad ſuch, that it.” maketh, in- 
largeth, beth, abrogateth, rebealeqh ay _ 


viveth 


loſs ; and deſtruftion 


of qur records, eſpecially in the. Barons wars z nor bave 
the prejudices, and <ifferent views, kr | ACRE the 


n,, this ſubjeQt, helped a 
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e n, this, I% by 4 
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pens. of thoſe, who have. TAR 

dat, | 
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|: Hoever, It appear by thoſe ghts by 7 
rom 


little;to 
4 4 ooo) [i 

Þ . ye hays Ol 
(cling us ly PRABS,Nx QUT 
hath always. | 


remaining, and the in 
beſt antiquaries, . that there 
of the nature of a parliamentary aſſembly, as ancient as 
any thing which we know of qur COMEIas FE which 
the people ſhared with the prjnce. zn the Jegillatiye power : 
this/aſſembly, was ſometimes called Magyatrs regyt, omnes 
regni_ nobiles, proceres & | fideles. regnty\ univgr ſtay regni, 
communitas regni, . diſcretio tot1us, Tegny, generale conalium 
regni, &. ' Spelm. Gloſl: in verb. Þort Prynn's Right 
of the Commons 9g, _ re EE 
In” the | Saxon time, the general court of the whole 
kingdom ws. the JYh:tingham-mote or Witena-gemate, to 
which were ſummoned the Earls of cach county, and the 
lords of (each leet; and likewiſe repreſentatives of towns, 
who. were choſen by the burgeſles of the'tawn, and ap- 
peared onthe King's ſummons ;, this court. met once a 
year at leaſt, and generally twice, about Ea/ter and 1Mi- 
chaelmas, Wilk. LL. Saxon. 205. Lamb. Archaion. 57s 


IViiliam the Comgueror divided this land among his fol- 
Vor, 1 N?; 1514: | | 


2.29. 245. Mirror, cap. 5. ſet. I. | 
39: 245. 1 ; cap. 5. ſe "fin 
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don piracies 'are excepted, but the judgment of faine|} 


fort & dure 18 pardoned by the general words of all con- 
tempts ; 2vugre, Whether he may be pl a tor the 
fame piracy? but by the better opinion, he may. be ar- 
raigned cf any other piracy committed before that award. 
2 Hale's Hiſt. P. C. 252. cited from Dyer 208 a. 

3. Statutes concerning general and other pardens.. 


Ceneral pardons by ſtatute, St. de Tatllag. nm cmd, 
34. Ed. 1. ft. 4. c. 5. Ordin. foreſt. 34 E4. 1. ft. 5. cap. 
$514 £d::-4-H its 6:3 & 4. 214 £424. /t. 2-8: 
Bide: 3: /15. 350-3 $0 B86. $-: te 27: $0- Bd; 4: 66:4 
I Re. 2. 10. 4. No 2.6. 2:-0 Rc 2../1. te cx 13. 6 
&. 2/13 6: $21 Ke. 2«. ©1541 #4 4: 65--240-2 
FI EE OE. (8 REI I OY Bo WE i, Oi 
6 0-208 2" Sit: Is © 22: I. 6: 15.95.16, 243 
8c. 19, 20: 12-8. 6: 18+... 32: He 8. 4: 49s; 35.::H 
S...Co: 18s 25; Car. 2:0 5. 2: HF. & Mc 10: 5 Ann. 
6 22,43 Ges 15 4.19. 7 Geo; I c::29.. 20: Ge;:-2.: 6 

2. 

Ability to hold office not reftored by pardon, 20 Ges. 
2. c. 52. ſje. 49. Pardons of murder, &c. ſhall not 
be granted, except, Wc. 2:Ed. 3... 2:5: Ed; 2. co'17- 
10:£d "3. f. 1.'c, 25:14 Ed. % fe I. I 5; 

P-rſ{ons pardoned to find {urety for their good abearing, 
r0-Ed. 3. fl1.:c..3.: Repealed 5 #7. &. MM. c13: 

Where pardon is granted upon a ſuppeſtion, the ſug- 
geſtion ſhall be recited, 27 £d. 2. ft. 1. c. 2. 

Pardon to be granted to certain perſons attainted in par- 
hament, declared void, 11 R. 2. c. 1, 

Shall not be allowed for murder, treafon or rape, unleſs 
they be ipecitied in the charter, 12 R:ch. 2. 7, 2. c, I. 
tb R: 25:6: | 


The chamberlain cr under chamberlain to indorſe on 


a warrant for a pardon for murder, treaſon or rape, the 


name of the perſon at whoſe ſuit the pardon 1s granted, | 


and the penalty of making fuch ſuits, 13 A. 2. /2. 2. c. 1. 
Repealed .16 R. 2. ce. 6. | 

Apenalty on thoſe who procure pardon for an approver, 
if he becomes a thief 2gain, 5 H. 4. c. 2. 

The general pardon, indemnity and oblivion, 12 Car. 
*; 6e- 5b 

Perions pardoned of felony may be bound to their good 
behaviour for ſeven years, 5 JF, & M.c. 13. 

Robbers, 4 & 5 W.& M.c. 8. ſed. 7. 

Clippers,:0:& 7 HF 3.7.17: ſett..2. 

Burglars and houſe-breakers diſcovering two or more of 
their accomplices, intitled to pardon, 10 & 11 // 3. c. 
23. ſed. &. 

The King's pardon not pleadable to an impeachment 
by the Commons, 12& 13 H.3. c..2. feet. 3. 
F For more learning 6n this ſubje?, ſee 3 Bac, Abr. tit. P 

on. 

Pardoners, (mentioned in ſtat. 22 H. 8.) Were per- 
ſons that carried about the pope's indulgences, and fold 
them to any that would buy them, Cowell, edit. 1727. 

Pactnt, (Parens,) A father or mother ; but generally 
applied to the father. Parents have power over their chil- 
dren by the law of nature, and the Divine law; and by 
thoſe Jaws they myſt educate, maintain and defend their 
children. J//:od's Inſt, 63. The parent or- father hath 
an intereſt in the profits of the children's labour while 
they are under age, it they live with, and are maintain- 
ed by him : but the father hath no intereſt in the eſtate 
real or perſonal of a child, otherwiſe than as his guar- 
dian. J/bid, The eldeſt ſon is heir to his father's eſtate ; 
and if there are no ſons, but daughters, the daughters ſhall 
be heirs, &c. and there being a reciprocal intereft in each 
other, parents and children may maintain the ſuits of each 
other, and juſtify the detence of each other's perſons. 2 
{nſt. 564. | | | 

Parentela, or De Parentcla ſe tollere, 'To re- 
 nounce his kindred; which was done in open court be- 
fore the judge, and in the preſence of twelve men, who 
made oath, that they believed it was done lawfully, and 
for a juſt cauſe. We read it in the laws of F. 1. cap. 
$8. Sz quis propter faidam wel cauſam aliquam de paren- 
tela /e velit tollere, & eam forigjuraverit, & de ſecretate 
& hereditate & tata illius ratime ſe ſeparet, 


ar- 


of 


— — 


| this purpoſe the Lerg Punto of Hd. 4. 141. and divers 


niſter of the pariſh, unleſs there 1s. a cuſtom for the par 
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a parentibus ebjuratis moriatur, vel ocddatur, mhil a 
de hereditate vel compoſttione perimeat, &c, IM 

Warit!', ( Parachia,) Signifies the precin& of 4 nar: 
church, and the particular charge of a' ſecultr pilots; 
every church is either cathedral, conventual or port, - 
Cathedral is where there is a biſhop ſeated, {g called. 
Conventual confilteth of regular clerks, protefling {aw 
order of religion, or of dean and chapter, or ther out 
lege of ſpiritual perſons. Parachial 1s tht which i; Ry 
ſtituted for the ſaying of Divine ſervice, and miris.:.- 


£ 


ſh 


\ 


Canb, Brit. par 
p © l oe 
104. whole number at preſent 1s efteemed to be 959. 
though many authors differ much herein. See Þ,,... 
. Y . . - fs EONG1 
in his Di/putatins, De Feugis, cap. 2 concernins 
K -N . Q 

word parochia, Cowell, edit 1727. 
Before the council of Lateran there were no Pariſte: 
Per FHybart Ch. J, tb. 250. Coil) a by Richardi;, 
n 'P OP l } Jus 
Lit. Rep. 75» but lee Godolg h, Rep. 354s 355: ©, 1%, 
jef?. 8. where pariſhes are argued to have bzen before 4 
council, -—- Ongwally the kingdom, in reference to <. 
vil matters, was divided into vills only, and pajil 


+ 
Liz 


T, 3 v7 
kak y 


were diviiions only im reſerence to cceleliattica} FIN 
and tie Common law took no notce of ther, in ſ, 
much as a tine was not admitted of lands in a parrſh + 
but in procels of time pariſhes became diviſions taken po. 
tice of in reference to civil matters, and ate vow wuſzy in 
fines; and though a place ſpoken of fimp!y is interned x 
vill, yet fabitur preſumption donec probetur in ontrarinn, 
Per Atkins. Freem. Rep. 228. Lin, 1677. in c{: if 


Addifon v. Otway. 


Where a pariſh 1s alledged gener: Ily, this ſhall ho in. 
tended to be a vill, and to be the fame with the vil}, ::9 
not to contain more vills unleſs it be ſpecially alledped ; 
but a viil and a parifh 1s all one, and it ts ſuffice; to 
allege a pariſh where a vill is required, as appears by divers 
cates, upon an act of parliament, called the ſtatute of ad- 
ditions, which requires that the vill be named, yet it be- 
ing alledged that he was of ſuch a pariſh ſuflices; and for 


o 


other books were cited, and 2 J/aft. 669. per Het; ind 
therefore the alleging it as a pariſh ſuſlices; ſor the pi- 
riſh of St. Ges 1s a vill, Skin. 554. Pich, 6. IE 1d 
B. R. in cale of 1/7!//on v. Laws. See Pocr. 

PÞaiith Clcth, In every pariſh,” the parſon, vicar, &:, 
hath a pariſh clerk under him, who 1s the loweſt officer 
of the church, Theſe were formerly clerks in orders, 
and their bufineſs at fiſt was to officiate at the altar, for 
which they have a competent maintenance by offerings; 
but now they are laymen, and have certain tees with th 
varſon, on. chriſtenings, marriages, burials, £c. beſides 
wages for. their maintenance. Count. Purj. Covipun, ©. 
They are. to be twenty years of age at Jeaſi, and 
known to be of honeſt converſation, ſuſfcicnt for ther 
ceading, linging, &'c. and their buſinefs contilts clicty 
in reſponſes to tne miniiter, reading of leſſons, finging 9: 
plalms, &c. And inthe large pariſhes of Londen, they 
have fome of them deputics under them ſor the dijpatea 
of the buſineſs of their places, which are more gainful 
than common rectoriess Jb:4, 'T he Jaw looks upon 
them as oflicers for life : and they are choien by the wt- 


riſhioners or churchwardens to chuſe them z in whica 
caſe the canon cannot abrogate ſuch cuſtom ; and when 
choſen it is to be ſignified, and they are to be ſworn into 
their office by the archdeacon. Cro. Car, 589. Can. 9I- 
He may moke a deputy without licence of the ordinaly. 
2 Strange 942: And cannot ſue in the ſpiritual court 10r 
tees as being a temporal officer, 2 Strange 1109. | 


PariHianer, { Parachianus) Is an inhabitant of 07 
belonging to any pariſh, lawfully ſettled therein- 
Pariſhioners are compellable to put things in decent order; 
but the judgment of the majority is the only rule for the 
degrees of that decency; and the court inclined, that 3 


fi plea aliquis { aunion-table ont of the body of the church into the ct 


rate for that purpoſe is binding; as for moving the com 
21th 
c! 


: 


+» 


1 
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cel, or raiſing it higher, &c. Far. 70s Mich. I. Ann. B. R. 
Newſon v. Bauldry. _ : | | "Fr 
© Pirithioners have a right to, view pariſh books. 11 cd. 
134 Trin. 6 Ann, B. R. Love v. Dr. Bentley, _ 

P-4{hioners are a body politick to many purpoſes; as to | 
yore at a veltry it they pay ſcot and lot; and they have a 
ſole right to raiſe taxes for their own relief, without the 
incerpoſition of any ſuperior court z may make by-laws to 
mend ths highways, and to make banks to keep out the 
| ſea, and for repairing the church, and making a bridge, 
£&:, or any ſuch thing for the publick good, and by the 
39 4 ///. 3 and 7 Ann. to tax and levy poor rates, and 
© mak and maintain fire-engines, and by g Gee. for pur- 
caſing wor khouſes for the poor. Arg. 8 Mead. 354. Paſch. 
|, Geo. 1. Phillybrown v. Ryland, | | 

jack, (Parcus, from the French parc, or pargrue, 
hs concluſus,) Signifies with us a piece of ground in- 
cf.d, and ſtored with wild beaſts of chaſe, which a man 
ma; have by preſcription, or the King's grant, Cromp. 
| Jur. fol 148: Manwood in his Forejt Laws defines it 
thus: A park is a place of privilege for wild beaſts of 
venery, and alſo for other wild beaſts, that are beaſts of 
the foreſt, and of the chaſe, tam filve/ires guam campeſtres ; 
and ſuch a park differs from a chaſe or warren, in that it 
mull be incloſed, and may not lie open ; for it it do, 
that is a good cauſe of ſeizure into the hands of the King, 
as 2 thing forfeited, as a free chaſe 1s, if it be not in- 
cloted ; beſides the owner cannot have an action againſt 
ſych as hunt in his park, if it lie open. See Foreit, 
Tha iDarryn,  Gulielm, Cong  liberam fecit eccleſiam 
de bells, dr apere parcorum. Spelman's GlojſJ. And Hen, 1. 
hid a par4 at TYoodftack, wherein were lions, leopards, 


camels, £©c. brought thither from foreign parts. Stow. 
Arn, LE3 7: 2 | 

Lords hall not have the impriſonment of maleſaCors in. 
the tarks, fc. St. Mert. 20 FH, 3. 11. 


Majciactors in parks and ponds may be puniſhed by | 


three years impriſonment and ranſom, &c, or outlawed, 
St. 1" ftm. 1. 3 £4. 1. ©. 20. 
Surv to be taken of parks, extenta 
ſt. I. tc, 4» | yak | 
Parks not to be within 200 feet of a bighway, or to be 
walled, &c. 13 £4. 1 flo 2. co 5+; | 
Maleiactors in foreſts and parks, who will not ſtand to! 
the King's peace, may be killed, St. de Malefatt. in Parc. 
21 £d. 1. /, 2. extended to encloſed grounds where 
deer are kept, 3 1. & M. c 10. ſeft. 5. and to lords 
and game-keepers in the night, 4 & 5 W. & Mc. 23. 
et. 4+ R L981 
, Penalty on pulling down the pales of a park, &c.| 
31. & M. c. 10. ſet. 9g. 5 Geo. ils © 15- fett. hs - | 
Recompence to be made by the townſhip to owners of| 
parks for deſtroying their fences; &'c.' 6 Geo. I, c 16. 
See Game, and 16 /in, Abr. tit. Park. +: + | 
Porkbvate, Is to be quit of iincloſing a fa 
part thereof. C'2. 4 In/l. fol. 308. 7 438 
Parle-B.ll, A place where people met to determine. 
their differences. Cowell, edit. '1 127+ Dee Spelman's de- 
ſcription of it in his Gl«ſfary. roi ods lo gem 3.155, 
Varhament,. (Parliamentum,) Is deduced from the 
French, viz. parler, to ſpeak,:, and ment, mens, the 
\ wind; and the writ, which ſummons it, ſays, Ad con- 
fulrndum, &c. de arduis Regni negotiis., It 1s indeed a 
folemn conference of all the ſtates of the kingdom ſum- 
moned together by the King's only authority, to treat of 
the weighty affairs of the realm. . The ancient Britons 
had no ſuch aſſemblies; for Tacitus avers, That although | 
Olim Regibus parebant, nunc per principes \fatittonibus &' 
ſindiis trabuntur ; nec _ aliud adverſus validiffimas gentes 
pro nobis utilius quam gud in commune non conſulunt ; rarus, 
duahus tribuſve cauitatibus ad propulſandum commune peri- 
culum, conventus ; ita dum finguli pugnant univerſt vincuniur, 
That the Saxons had ſomething like it, will appear from - 
King [na's laws, who flouriſhed anno 712. Conſtlio,(ins 
quit) & documents Cenredi patris mei, Hedde & Erkens | 
woldi, epiſcoporum meorum, omniumg; aldermannorum meo- | 
ran, & ſeninrum- ſapientium popult mei, magna etiam ſer- 
vrum Dei frequentia, But to come a little nearer, 


\ 


manerii, 4 Ed. 1. 


_——— 


o 
, 


rk, ofr_ any 


|for'the ſame were bound to do them 


E 


\u 


the,ſhape we ſee; it at; this day, ſeems inde 
; conſtitutian, , but only .to times 


pens, of thoſe who have wines 
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lowers in ſuch manner, that every one. of them ſhould 
hold their lands of him in capite ; and they again diſtri= 
buted part thereof among their friends and ſervants, wha 
for, | [ | ſuit and ſervice. in 
their courts, The chief of theſe were called Barons 
who thrice every year afſembled at. the King's court, 
V1. at Chriſtmaſs, Eaſter, and Whitſuntide ; amongſt 
whom the King was wont to come in his royal robes, and 
his Crown on his head, to conſult about the publick af- 
fairs of the kingdom. But this ancient cuſtom (fay ſome) 
was changed by Henry the Fir/t, who in the 16th year of 
his reign ſummoned the Commons to the great council 
at Saliſbury. But ſee Sir Walter Raleigh, in his book of 
the Prerog. of Parliaments, and Cotton's Poſthuma, | fel. 
15. and Co. 2 ſoft, fol. 298, At this day it is the 
greateſt aſſembly of the kingdom, conſiſting of the King 
and the three eſtates of the realm, viz. the lords ſpiritual, 
the lords temporal, and the commons, for the debating 
of matters touching the commonwealth, eſpecially the 
making and altering of laws. Smith de Rep. Angler. Lib. 
cap. 1, & 2, and Camden Brit. pag. 112, concerning 
which, C9. on Lit, lib. 2. cap. 10. ſeft. 164. and inthe 
fourth part of his Inſtigutes ſaith, S! vetu/tatem ſpedtes, eff 
antiquiſſima; ſi dignitatem, eft hanoratiſſimaz ji juriſdifio- 
nem, eft capaciſſima, This in an ancient charter of Kin 

Jehn was called Commune Concilium Regni Nullum 


ſcutagium vel auxilium ponam in reguo noſt19, niſi per com- 


mune concillum regni noſtri. But beſides this ſupreme 
court, there are other inferior pariiaments, The abbat 
of Crayland , was wont. to call a parliament of his monks, 
to conſult about the affairs of his monaſtery. And at 
this day the focieties of the two Temples, or inns of courts 
do call that aſſembly a parliament, wherein they coaſult of 
the common affairs of their ſeveral houſes. Cowell, edit. 
I727s oF E-bo | 


| pong” POT LONG F.agt ee 
I. Of the original and antiquity of parliaments, 
2. Statutes concerning parliaments. | 
I. Of the original and antiquity of parliaments, ' 


@4Y L-O0Y $611 1Rf | fois, bo 346k f T* 

To trace out exaQtly the original and antiquity .of, the 
preme court of parliament, whoſe /tranſcendent. guriſ- 
didtion, fays my, Lod Cate, is fucb, that it” makgth, in- 
largeth, and diminitheth, abrogateth, Ev. and: re- 
viveth laws, . ſtatutes, aQts and ordwances congerning 
matters eccleſiaſtical, capital, . criminal, common, civil, 


martial, ,matitime, &c. And to point out the ſeveral al- 


teratiqns it;met with, ,and: how 1t,came to be; * 
s 1t ngt 1m- 
pollible, 3 work of the greatelk difſiculty ; bat this diff 
culty is not. to be attributed to any. peculiar defeft, in our 
ime, the loſs; and deſtruftion 
of gux records, eſpecially in the Barons wars ; nor bave 
the prejudices and different views, which conducted the 
on\_ this fubjeRt, helped a 
lg:yo of plex ,the matjere,,. Co, Lit, 110 
4 Io Sits 0100020120 15 L997 nf ne tte {lt 
* However, it appears by thoſe Vghts yhich ,ye have, hl 
remaining, and trom the inquiries all 263 opanesof our 
beſt antiquaries, . that there Rath always becn ſomgthing 
of the nature of a parliamentary aſſembly, as ancient as 
any thing which we know of qur confhtution, in which 
the people ſhared with the prince. in the Jegiſlatiye power : 
this aſſembly was ſometimes called Magyates regut, .omines 


iS modelled in 


litcle.to obſcurg and, pg 


regni nobiles, proceres & , fidelss yegnr, univpr/itas rogni, 
communitas regni, diſcretio totius, regnj, genergle conalum 
regni, &c. | Spelm. Gloſl: in verb. Parl. Prynn's Right 
of the Commons 9g. by AE AMbeTe 2 40 FRE. 251 

In” the ' Saxon time, the general court of the whole 
kingdom wes, the JYhittingham-mote or Witena-gemote, to 
which were ſummoned the Earls of cach county, and the 
lords of (each leet; and likewiſe rep eſentafiyes of towns, 
who were choſen by the burgeſles of the'town, and ap- 
peared on the King's ſummons ;, this. caurt. met once a 
year at leaſt, and generally twice, about Za/ter and M:- 
chaelmas, Wilk, LL. Saxon. 205, Lamb. Archaion. 57. 


# wt 


IViliam the Conqueror divided this land among his fol- 
Nor. I. -N?; 11+. 


230+ 245. Mirror, cap, 5. ſedi. 1. 
39 26 of Þ 5- Jet Upon 


P A N 


Upon. the coming in of IVilliam the Conqueror, every | 


perſon found in 'arms againſt him forfeited his whole 


eſtate, in which he placed his Normans ; and he com- 
pelled all thoſe, who were not in arms againſt hin, to 
take out patents of their lands to hold of himſelf; and in 
order to: this, He made a general ſurvey of the whole 
kingdom, which was called Domefday, and changed the 
nature of the tenures, which in the Saxon times were al- 
lodial, into feudal, to be holden of himſelf by knight- 
ſervice ; and by this means made the property of their 
eſtates depend: on their allegiance to him: and hence it 
is, that all lands are ſaid to be holden mediately or 1m- 
mediately from the Crown. See Wright's Tenures. 

The baronies and earldoms were ancient!ly created by 
granting ſo many knights. fees, viz. If the grant conſiſted 
of 13, +. knights fees, the party was compellable to hold 
per baroniam; and he that had twenty knights fees, to 
hold as an Earl; but when thoſe grants came to be loſt 
by time, they held both their honours and eſtates by the 
preſcriptive right of poſſeſſion ; the earls and barons were 
wont to grant out lands to other vaſlals, to do certain 
duties, which depended bn the bounty and agreement of 
the firſt grantor ; and from hence came all the fruit of the 
feudal tenure, as wardſhip, marriage, relief, &c. But 
thoſe, who held immediately from the, Crown, were called 
his tenants 7 capite, and did ſuit only to the King. 

Alfo William the Conqueror erefted a new court, called 
Curia or Aula Regis, compoſed of. his principal officers of 
ſtate 3 to theſe, when any matter of moment was in ag1- 
_ tation, as levying a 'new war, railing 'an eſcuage, &c. 

were called "molt of the barons, and chief perſons who 
held zn capite, and they tranſacted all buſineſs civil and 
ctiminal, and alſo that relating to the revenue, and were 
the great court-baron of the kingdom ; where every 
thing done therein was ſaid to be done per concilium 
regen; it was in the eleCtion of the King to ſummon 
which of his 'attendants he pleaſed to this court; and 
ſuch attendance being deemed a burden in former days, 
the barons were ſeldom called, eſpecially when they role 
to that grandeur as to make ſuch a concourſe formidable 
to the King. See Maddox, cap. 2, Þ 
| In this great aſſembly or parliament, it ſeems plain, 
\ thatin the firſt reigns oY ii the conqueft, the commons of 
 Enzland were no part; and therefore Up tenants in an- 
cient demeſne,' who uſed to' maintain the King's table, 
and alfo'thoſe who held by burgage tenure, as by certain 
rent, ſetting out ſhips in the navy, &c. according to the 
nature of their patents; ' were 'wont, ' upon aty extraordi- 
nary expedition, beſides the, duties of' their tenure, to 


grant an aid to the'King, which was demanded-of 'them | + 
by the juſtices itinerant ; and which; if they refuſed to| 


Pay, the King, at theend of the expedition,'might, with 
the advice and conſent 'of his *6onticil, talldge them to-a 
tenth' of all theif eſtate, but not to'more 3 for none could 
be taxed at pleaſure but* villains, and tholt who held by 
baſe tenure. © Madax 491. See'Riley 516. _ © © 
The great controverly, with'reſpett to the+ original and 
antiquity 6f -parliaments;* relates chiefly to'the power and 
firſt formation of a houſe of commons after the conqueſt. 
Some have aſſerted that they have been always'part of the 


aicient \<6nſtitution}, and that the 'commons of ' England, |- 


by their repreſentatives,” have always compoſed a part of 
_ that auguſt. aſſembly; others hold, that' the' houſe of 
commons” was formed 49. Hen. 3. when the [King had 


giren. overthrow, at the battle' of' Fv:um, to Simn 


ouniford, "Earl of Leicefter, and the barons that adhered | 


to him”; 'and'to derogate from the' power of the commons, 


' King Charles the Second's reign, that they firſt aroſe by 


| the art and management of Simon Mountford, to be a| 


balance to the Crown'atid peerage; and that their firſt in- 
ſtitution was the inyention of a rebel to ſerve a parti- 
cular purpoſe. Sir Rob. Athins's Power and Furiſdiftion of 
' Parliaments 14. and others. Camden in his Britarima 13. | 


- © 


« © * 


one, the! moſt- probable opinion is, that *the houſe of 
commons was inſtituted by the Crown, as a balance to 
the barons who,were grown very opulent and numerous, 
and. as appears by their wars, very uneaſy to the Crown; 


| between 


P. A R 
hence:we' find, that vpon the -eſcheat of any barony fos 
want of iſſue, or by forfeiture, the Crown parcelled In 
out into-ſmaller diſtrifts; and this begot the diſtin Aion 
'the barones mojores and barones minores, "Theſe 
barones minores held* by- knights fervice, and being too 
numerous to be-all called to parliament, were allowed to 
fit by repreſentation. Hence we have the writ to chuſe 
duos milites gladiis cinfes ; to theſe were added repre. 
ſentatives of cities and ancient boroughs, who beings 
equally concerned with the barenes minores in all aids _ 
taxes, it was reaſonable they ſhould ſhare with them in 
thofe matters; and this policy was ſet on foot as a mater 
of the greateſt ſervice to the Crown,: both for the bat. 
lancing of the peerage, and more conveniently taxing of 


the people. Spelm. Glofſ. 67, Seld. Tit. Hon. 692, 


As one of the principal reaſons for eſtabliſhing a houſe 
of commons was,” for the more convenient taxing of the 
people; hence we find the true reaſon why all taxation 
begun in that houſe, and why the commons would never 
after ſuffer it to be altered; and the reaſon is, that being 
at firſt inſtructed by their principals, whom they repre. 
ſented, to give what each man thought he could bear ; to 
vary from wp inſtructions, or to ſuffer the ſuperior 
peerage to alter it, would, as they rightly judoed 
bizbefi breach of truſt in them. FORE FOIA ® HOY 


Hence alſo we find the trye reaſcn why the power of 
Judicature was reſerved to the lords houſe, for the barons 
majores, who conſtituted ,.this houſe, were called to the 
ancient Curia Regis, and fat there in their own right, os 
pares curtis to the King ; and as this court had a juriſdic- 
tion of determining in tke firſt inſtance, both in civil and 
criminal cauſes, eſpecially thoſe relating to great perions 
and the King's officers of ftate, as alſo by way of appeal 
from the juſtice of all other courts ; fo the lords continued 
to determine on petitions exhibited by private perſons, 
or thoſe 'exhibited by the houſe. of commons, called in- 
peachments, and were ſtill the dernier reſort to correc: 
the errors of inferior judicaturess Rylcy Pla, Pax. 74 

i156. Hollis's Tud. of the Peers 84. Sol 


At the firſt inſtituting a houſe of commons, the repre. 
ſentatives of knights, citizens and burgefles, were only 
looked upon as truſtees to manage the, affairs of their 
principals; and therefore in former days it was held rea- 
ſonable, that they ſhould be recompenced by their prin- 
cipals, for the trouble and expence they were at in ma- 
naging the truſt repoſed in them. Hence the ſee of every 
knight of the. ſhire was 4s. per dizm, and that of a ci- 
tizen or burgeſs 25. per. diem, 4 Infl, 46, 

2. Statutes toncerning parliaments. | 
i© To all parlianvents, &ci- men ſhall come in peace, and 
without'ſorce and-arms; St. de Defrnſ. Port. Arm. 5 Ed. i. 

A parliament ſhall'be held once. every year, &c. 4 Ed. 3. 
Co I 4. 30 E4d, 3- Ho ID: 4 : 

Great offices taken -into the. King's hands at the bc- 
*ginning of a parliament, that the officers might be judged 
by the peers, *1-5' Ed, 4/2. bt. c..4. | 
'That men of the law and ſheriits ſhall 
in parliament, ' q6- Ed. 3! - | 
Ancient puniihment for not attending the ſummons to 
parliament,/ 5 R. 2. /f. 2... 4. 

Puniſhment of-the fheriffs not returning write, &» 
's R. 2:0. 2+." 

- Tenements'that have been contributory to the knights 
wages, fhall' bs charged (though they be purchaſed by 
) 


44.4544 v4 #4 © 


not be returned 


A' committee"appointed to anſwer and determine peti- 
tions to the King, 21 R. 2. c. 16. | 
Repeal of the parliament, 2t R. 2. 
Of the parhament held, 
17 Ed. 4.-c. 6. $4 6; bo 
'* Appeals ſhall not be purſued in parliament, 1 H. 4+ 
9) 7 OO SCREEN | | | 

' Fer enormous battery of a ſervant of a member, the 
offender ſhall be proclaimed, and if he do not render him- 
ſelf to the King's Bench, he ſhall be attaiat and pay 


| .ANU FALE.ITC Wer Ol | peers, Wei: 12 AR." 2. v9 12. 7 ) | 
and'to_ lay afide parliaments, 'a notion was; propagated in | 


I FH. 4+ Co Js 
9 Ed. 4. by King 4lenry 4+ 


double damages, &c. 5 H. 4. c. 6. For affaults 0n 
members tne-like proclamation,. 11. H. 6, c. It, 


Afﬀter 


= 
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- Aﬀer delivery of the writ for eleQion, the ſheriff. ſhall 
-oclaim the day of the parliament in the next county, 


7 1 then all preſent ſhall attend the eleCtion, and the 
knights elefted ſhall be returned by indenture, 7 H. 4. 


N.+ LO "FLO © 
*1ſtices of aſſiſe ſhall inquire of falſe returns, an 
df offending ſhall forfeit 1007. 11 H. 4. c. 1. 
Bur the defendants ſhall have their traverſe, 6 Z. 6. c. 4. 
6. G& 14. 
p "hes of members and the elefted, ſhall be reſident 
in the counties, Sc. 1 He $. £1: 8 H. 6. G7: 
A parliament ſummoned by the King's lieutenant, not 
he difſolved by the King's arrival, 8 H.8. c. 1. 
» Eleftors ſor counties ſhall have freeholds of 40s. a year, 
g H. 6.c. 7+ Within the county, 10 2. 6. c.2. 
The manner of aſſeſſing and levying the knights wages, 
| - ©, © I4+ , LY 
 uky of 40/7. for the falſe return of a citizen or 
burgeſs, 23 HH. 6. c. 14, | | 
| es on ſufficient gentlemen to be choſen for a county, 
: 6. Co 14» ſet. 3» 
5 eat of the parliament of Coventry, for undue elec- 
tions, 29 H. 6.c. 1. DE = | 
Proſecutions contrary to privilege of parliament, vaca- 
ted, 4 H. 8. C 8, : | ; : | | 
No member of parliament ſhall depart without leave 
of the houſe, 6 H. 8. c. 10. | ERS f 
The county of Monmouth ſhall ſend two knights, and 
the town of Monmouth one burgeſs, 27 H. 8. c. 26. þ. 28. 


Members to be elefted for the counties and ſhire-towns 


*n Ialcs, 27 H.8. c. 26. f. 29. 34 & 35 H. 8. c. 26. 
29. 110. | 
"The Royal aſſent by letters patent ſhall be good, 33 
1.0. GC 20d 
 aichn and citizens to be choſen for the county and 
city of Che/ter, 24 & 35 H. 8. c. 13. - 
For the eleAtion and payment of the members for 
Wales, 35 H.8.c. 11. | 


W here the priſoner in execution is delivered by pri- 


ilege of parliamenc, the plaintiff ſhall have another ex. 
_— Kc I. c. 1% Not to diminiſh cenſure of 


parliament for making ſuch areſts, bid. ſect, 3. 
For twennial parliaments, 16 Car, I.c. I. Repealed 
16 Car. 2, c. 1. | 


[The Crown reſtrained from adjourning the parliament, 


16 Car. I. Cc. 7- 
'The parliament of 1660 aſſerted, 12 Car. 2.c. 1. 


Orders or ordinances of both or either houſes without 


the King void, 13 Car. 2.8 I. 


A parliament to be held every three years, 16 Car. 2. 


C. I, 


The county and city of Durham to ſend knights and. 


titizens, 25 Car. 2. c. 9. ; ; | 
| Members not making the declaration againſt popery, 
to loſe their ſeats, Zo Car. 2. /t. 2. ſed. 8, ; 

The convention at the revolution declared a parliament, 
1h. & M.c1. 2W.& M.c. 1. ; 

Lord warden of the cinque ports not to nominate mem- 
bers, 2 W.& M.c. 7. 


No members of the houſe of Commons to be concern- 


ed in colleQing new duties. 


Members of the houſe of Commons may be members, 


&c, of the Bank, 5 W/. & Md. c. 20. ſeft. 33. 15 Geo, 

2.c. 13. ſet, B. | cn 56: 

._ Officers of exciſe prohibited to ſolicit at eleCtions, 5 

IV. & M. c. 20. ſeft. 48. | | 

.. Parliaments Cos bib Ph 6. & M.c. 2. 
Candidates prohibited to treat or bribe the eleCors, 7 

&@8 1]. 3.c. 4. 2 Geo. 2. C24. 7 
Penalty of falſe and double returns, 7 & 8. 3.c. 7. 


Returns to be entered by the clerk of the crown, 7 & 


81.3, c. 7. ſc. 5. 


For continuing the parliament in caſe of the death of 


the King, 7 & BIY.3.c. 15. 4 Anm.c. 8. 


DireQion for the ipeedy delivery and execution of the 


writs of eleftion, 7 & 8 IF. 3.c. 25. | | 
The freeholders oath, 7 & & 7. 3. c. 25. jef?. 3» 


Conveyances for ſplitting freeho!ds, prohibited 7&8 


WH. 3+ C. 25, ſett. To » 
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Mortgagor or c/fui que tru/t in poſſeſſion may vote, 5 
8 I. J+ C. 25. ſe, FO 7 ; 
Infants diſabled to ele& or to be ele 
c. 25. /ea. 8. 


12S 13.13... 3./. 4 
Officers of the cuſtoms difab 
12& 13#F. 4.c. 10. {. 89. . | | 
Officers of the cuſtoms prohibited from ſoliciting votes 
at clections, 12 & 137. 3.c.10.ſef.g1. 9 An. c. 11. 


lick truſt, notwithſtandin 
3 Ann. c. 18. 


parliament of Great Britain formed, 5 Ann. c. 


Particular officers diſab 


Multiplying votes for county elect 


that are counties, 1 
2. Co 28: ſett.-2, 
uaker's affirmation adm 
Nne Cc. 224 ſett. 8. # 
Regulations for the eleftions of members in Scotland, 
12 Ann. ft. 1. c. 6. 9 Geo. 2. c. 16: Proviſion that 


none ſhall-vote but thoſe who are admitted by the ſree- 
holders, repealed, 16 Geo. 2. c. 11. 


Parliaments to have continuance for ſeven 


tions, 2 Geo, 24 c. 24. 


Penalty of pe 
2 Geo. 2. 24. ſef?, 5, 6. 
Penalty on eleCtors taking bribe 


rjury in returnin 


Qed, 7&8W.;.. 


Perſons who refuſe the oaths, not to vote at eleQionsz _ 
7&8. 3.27. /. 19. 6 Am. c. 23./e8. 13. 

The ſheriff ſhall return his writ within 14 days after 
the eleCtion, 10 & 11. 3.c. q. 


The fees of the clerk of the crown on a writ of elec- 
tion, 10 & 11 I/. 3 


No. member. of the houſe of Commons thatl. be ca- 
pable of any office in the exciſe, 11 & 12 //. 2 


Suits may be proſecuted againſt privileged perſons du- 
ring the intervals of the ſcſſons, 12 & 143.4. 3. 6-4 


Extended to all courts in Great Britain and Ireland, 11 


Plaintiff ſtaid by privilege of parliament, ſhall not be 
barred by ſtatute of limitations 


» 12 & 13 F, 46 3 
Suits againſt the King's debtor not ſtayed by privilege, 
11 Geo. 2.c. 24. ſeft. 4. 

led from being members, 


| Perſons having places or penſions diſabled from being 
members of the houſe of Commor:s 


Repealed, 4 Ann.c. 8. | 
Otheers may be proſecuted ſor miſdemeanors in pub-. 
g privilege of parliament, 2 & 


 12& 13. 3.c. 


led, 6 Ain. c. 7. ſe. 25. 15 
Parliament to meet upon the death of the Eing, and 


to continue ſix months, 4 Arn. c. 8, 


DireCtions for the eleCtions of the 16 peers of Scot- 
land, 6 Ann. c. 23. 


Voters to take the oath of abjuration, 6 Ann. c. 23. 


6 Ann. c. 7. [. 4. 


| Qualification of members of the houſe of Commons, 


Not to incapacitate the heir apparent of any peer, or of 
qualified to ſerve as knight . of the ſhire, 9g 


Exceptions as to the univerſities, 9 Ann. c. 5. ſeft. 3. 
33 Geo. 2. G@ 20. ſed. 3. | | 
Polk officers not to ſolicit in eleCtions, 9 41n. c 10: 


Annual returning officers not to be re-eleQed the next 
year, 9 Ann. c. 20. ſett. 8; » 

Certain officers not to ſolicit votes, 10 Ann. c. 19. 
ions prchibited, 10 
. I. & 5. Extended to towns 
3 Geo. 2: c. 20, Repealed, 19 Ges. 


ited, inſtead of eleCtor's oath, 


years, 1 Ges. 


. Perſons having penſions for term of years, diſabled 
from being members of the houſe of Commons, 1 Geo. 


Oaths and penalties appointed againſt bribery in elec- 
roſecutions for the penalties ſhall 
be commenced within two years, 9 Geo. 2. c. 38, 

Legality of votzs to be according to the determination 
of the houſe of Commons, 2 Ges. 2. c. 24. ſe. 4s 


g officer, eleCtor, &, 


» 2 Ges. 2. 24: /, . 88 
County 
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County courts not to be adjourned to a Monday, Fri- 
day, or Suturday, 6 Geo. 2.c. 23. Repealed, 18 Geo. 2, 


6 Be MT. 13+) 


Judges in Scotland not to be members of the houſe of 
Commons, 7 G0. 2. c 16. /. 6. | 

Troops quartered, to withdraw 
Geo. 2. c. 30» EY 

Suits may be eommenced in the intervals of ſeſſions, 
and againſt privileged perſons, 11 Geo. 2, c. 24. ſed?. 1. 

Suits againſt the King's debtors not ftaid, 11 Geo, 2. 
C. 24s ſef?. 4. | . 

DireCtions for making up the freeholders roll in Scot- 
land, 16 Geo. 2. c. 11. 

DireQtions for eleCtions for boroughs in 
Geo. 2+ & 1. ſet. 20... 

The act againſt bribery extended to eleCtions of de- 
legates in Scotland, 16 Geo. 2.c EH. ſet. 3%, 

DireCions for iſſuing the writs and precepts in Scot- 
land, 16 Geo. 2. 11. ſeft. 40. | 

A new freeholders oath appointed, 18 Geo. 2. c. 18. 

Statutes of jeofails extended to proceedings on this aCt, 
18 Geo 2. Cc. 18. ſed. 15. 

| Alterations of the regulations of frecholders votes in 

10 Ann. c. 23. and 12 Ann. fl. T.c. 5. 18 Geve 2. C 18. 
ect. 2. | 
f When the county-court is held avithin ſix days after 
receipt of the writ, ſheriff not to adjourn court longer 
than ſixteen days, 18 Geo. 2. c. 18. ſet. 10. 

Sheriff, &. offending, to be indicted, 18 Geo. 2. c. 18. 
ſet. 12. 19 Geo. 2. c. 28. ſet. 8. 


witrs an eleCtion, 8 


Scotland, 16 
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 Parltamentum infanum, Was a parlkament held It 


Oxford, anno 41 H. 3. MS. in Bibl. Cotton ſub. tit, V;F 
tellius, c. 9. and was fo called, (fay our Chronicles) be. 
cauſe the lords came with great retinues of armed men tg 
it, and many things were then enaQted contrary to the 
King's pleaſure, and his royal prerogative. Crowell, 44, 
I . 
/Parliamentum religioſo:zum. In moft convents the 

had a common room, into which the brethern withdrew 
aſter dinner for diſcourſe and converſation, from whence 
it was called /ocutorium, the parlor or talking-room : 
And the conference there had was called parliammiuy; 
which was ſometimes forbidden to be held, becaute it "ag 
terrupted the more meritorious duties of filence and me. 
ditation. Cowell, edit. 1727. 

Parol, (Loquela), Is a French word. Kitch. fl. 193. 
uſes it for a plea in court. It is ſometimes joined with 
leaſe, as leaſe paro!, that is, leaſe per parol, a leaſe by word 
of mouth, to diſtinguiſh it from a leaſe in writing. Core! 
edit. 1727. 

What things may be done by parc or without deed. Stat 
29 Car. 2. cap. 3. fett. 1. enaQts, That all leaſes, eſtates, 
intereſts of freehold, -or terms of years, or any uncer. 
tain intereſts in or out of lands, tenements and beredita. 
ments not put in writing, and hbgned by the parties mak- 
ing them, or their agents authorized by writing, ſhall 
have no greater effeCt than as eſtates at will. 

Sed. 2, Except leaſes not exceeding three years, where. 
of the rent ſhall be two thirds of the full value. 

Sect, 3. No ſuch eſtates or intereſts, not being COpy- 


The freeholders oath at elections for cities and towns, | hold or cuſtomary intereſt, ſhall be aſſigned, granted or 


which are counties of themſelves, 19 Gez. 2. c. 28. 
Statutes of jeofails extended to proceedings on this aCt, 
19 Geo. 2. c. 28. ſeft. 11. 
Elections for cities and towns that are counties, regu- 
lated, 19 Geo. 2. c. 28, | | 
Contraors for circulating Exchequer bills not dif- 


_ abled from being members of parliament, 3o Geo. 2. c. 3: 
ſet. 167. 


Copyholders not to vote for knight of the ſhire, 31| 


Geo. 2. c. 14. 


Statutes of jeofails extended to proceedings on this aCt, | 


31 Geo. 2. C. 14. ſed. 4. | 

Members to deliver in their qualifications on oath, 33 
Geo. 2. c. 20. 

Not to incapacitate the heir apparent of any peer, or 
of any perſon qualified to ſerve as knight of the ſhire, 33 
Geo. 2. C. 20. ſett. 3. | 

None to vote as treemen at ele&ions, but ſuch as have 


election, 3 Geoe 3. ce 15, 
In what manner perſons are to vote in right of an an- 
nuity or rent-charge, 3 Geo. 3. c. 24. 
For an additional building, and more commodious paſ- 
ſage to the houſe of Commons, 7 Ges. 3. c. 32. 
To regulate the trials of controverted elections, or re- 
turns of Members to ſerve in Parliament, 10 Geo. 3. c. 16. 
The Speaker of the Houſe of Commons impowered to 
3fTue his warrant to make out new writs for the choice of 
Members, during the receſs of Parliament, 10 Geo. 3. 
Ce 41+ 


been admitted to their freedom 12 months before the 


For preventing delays of Juſtice, by reaſon of privi-| 


lege of Parliament, 10 Geo. 3« c. 50. See Peer, Paivilege, 
and 16 Vin. Abr. tit. Parliament. 


| Parliament de la bonde, A parſament ſo called in| 


Edward the: Second's time, to which the barons came 
armed againſt the two Spencers, with coloured bands upon 
their ſleeves for diſtin&tion. Dug. Bar. 2 part. 


Parl:amentum diabolicum, Was a parliament held at| 
H. 6. wherein Edward Earl of March (after- 


Coventry, 38 
ward King) and divers of the nobility were attainted. 
But the acts then made were annulled by the next par- 
liament. | 


Parliamentum indocozum. Was a parliament held at 


Coventry, 6 H. 4. whereunto, by ſpecial precept to the | 


ſheriffs in their ſeveral counties, no /atwyer, or perſon 
ſkilled in the law, was to come ; and therefore it was ſo 
called. YWalſing. cap. 412. n. 30, Rot. Parl. 6 Hen, 4. 


ſurrendered, unleſs by deed or note in writing, figned (ur 
ſupra) or by operation of law. _ 

Set, 4. No aCtion ſhall be brought, to charge an exe. 
cutor on a ſpecial promiſe to anſwer damages out of his 
own eſtate, | | 

Or to charge the defendant upon any promiſe to an- 
| {wer for the debt or miſcarriage of another, 

Or upon an agreement or conſideration of marriage, 

Or on any contract of ſale of lands, tenements or he. 
reditaments, or any intereſt concerning them, 

Or on any agreement not to be performed within a 
year aſter the making, | 

Unleſs ſuch agreement, or 
writing, and ſigned by the 
other by him authorized. | 

Set. 5. All deviſes of lands or tenements ſhall be in 
writing, and ſigned by the party devifing, or ſome other 
in his preſence and by his direCtion, and ſubſcribed in 
his pretence by three or four witneſſes, or elſe ſhall þ: 
void, | 
Sed. 6. No ſuch deviſes in writing ſhall be revocable, 
otherwiſe than by writing or burning, tearing or cance!- 
ling the ſame by the teſtator, or in his preſence, and by 
his conſent. - _ 

: Seft, 7. All declarations or creations of truſts ſhall be 
made by ſome writing ſigned by the party, or by his laſt 
will in writing, or elſe be void. | | 

Seft. 8, Truſts reſulting by implication of law, or 
transferred or extinguiſhed by aCt of law, ſhall be as if 
this ſtatute had not been made. 

Seet. 9. Aſhgnments of truſts ſhall be in writing, ſigned 
by the party granting or aſligning by ſuch laſt will, £ 
elſe ſhall be of none effect, Pa St 

$:22. 17. No contraCt for the ſale of any goods for 10), 
or upwards, ſhall be good, except the buyer actually re- 
ceive part of them, or give ſome thing in earneſt, or ſome 
note thereof in writing be made and ſigned by the parties 
to be charged, or their agents. | 


ſome note thereof, be in 
party to be charged, or ſome 


Set. 22. No will in writing of any perſonal eſtate 
ſhall be repealed by words only, except the ſame be n 
the life of the teſtator committed to writing, and read 9 
him, and allowed by him, and that be proved by three 
witneſles, | 


An uſe will not paſs by parol without deed ; but the 
Lord Ch, J. Pemberton ſaid it would be a good truſt of 
Chancery uſe, if for money. 2 Shaw. 156. Paſeh. 33 
Car. 2. B. R. in caſe of Berris v. Bowyer, 

; A paro! 


Q. 


2 


EA. 


A parol releaſe is good to diſcharge a debt by fimple 
contract. Arg. 2+ Show. 417. Mich. 36 Car. 2. B. R. 
in caſe of Howſon ve Denham. x 

A promiſe merely executory on both parts ; as if I pro= 
miſe B. 5s. if he goes to Paul's before B. goes, I may 
diſcharge him, and ſo ſhall diſcharge myſelf of payment 
of the 55. for no debt was yet due, nor any thing exe- 
cuted on either ſide. 3 Lev. 238, Mich. 1 Fac. 2. C. B. 
Mayor, ce. of Scarborough v. Butter, | 

An agreement in writing ſince the ſtatute of frauds and 
perjuries may be diſcharged by parol. Fern. 240, Paſch. 
1634. Goman v. Saliſbury, | 

A rent aſſizned in heu of dower may be by parol with- 
out deed, though it be a freehold, created de novo : and 
though a rent lies in grant, becauſe this is not properly a 
granit, but an appointment. 12 Add. 201. Trin. 10 IV, 

| Sannners ve. Owen. = 

Leſfic: for years ſurcendered to the leſſor by parol re- 
ſerving rent 3 adjudged, this was a good reſervation upon 
the contract, and that an action of debt would lie for-thc 
rent 2iter the firſt day of payment incurred, though the re-. 
ſervation was by way of contract, and without any deed. 
3 Salk. 312. pl. 7. 

I: one has a bill of exchange, he may authoriſe another 
to indorſe his neme upon 1t by parol, and when that is 
done, it is all one as if he h2d done it himſelf ; per Hott 
Ch. ]. at Nie prius. 12 M54. 564. Mich. 1501. Anin', 

An inſurance was made from Archangel to the Downs, 
and from the Downs to Leghorn ; but there was a parol 
agreement- at the ſame time, that the policy ſhould not 
commence tili the ſhip came to ſuch a place; and it was 
held,*that the parol agreement thould avoid (or defeat) the 
writing 3. cited per Hot Ch. ]. as zdjudged in Pember-' 


tm's time. 2 Saik. 444, 445- December 3. 1703. Bates 


y, Grabham. | 

If a thing is granted by a writing, which'is grantable 
by parol, it may be revoked by parol. id. 10 Md. 74. 
Hil. 10 Ann. B. R. in the caſe of The Yneen v. Sutton, 


Deputation of an office & in its own nature grantable 


by parol, and therefore though it ſhould happen to be 


granted by writing ; yet fince it is in itſelf grantable by 

parol, it may be revoked by parol. 1o 4d. 74. Hl. 

10. Anne, B. R. in the cafe of The QDuren v. Sutton. 
Parcel arceft, Any juſtice of the peace may, by word 


of mouth, authoriſe any one to arreſt another who js-guilty 
of a breach of the peace in his preſence, &c. Dalt. 117. 


jJacoi ogarirrer, Is a privilege allowed -to an infant, | 
who is ſued concerning lands which came to him by de- | 


icentz and the court thereupon will give judgment, quod 
INuela predifia remaneat quoſque the infant comes to the 
awe of twenty-one years, And where the age 1s granted 
on parol demurrer, the writ doth not abate, but the piea 
3s put /#22 die until. the infant is of full age; and then 
there fha!l be a re-lummons. 2 Lill. Abr. 889. 2 lnuft. 
258. Kajl. Entr. 33, The granting of a parol de- 
murcer is in favour of an infant, and for his bencfit, that 
he may not be- prejudiced in his right for want of weil 
Knowing his eftate, &c. And if his anceſtor dies leiſed, 
and the lands deſcend to him, and he enters and takes 
tie profits, 1t would be a prejudice to the infant to loſe 
the poiſethon which he bath z fo that in that caſe it ſha'l 
liay until his age, 6 R-p. 3 The tenant in an action 
- extinot pray parol demurrer, until the infant demandant 
comes of age: this is exprelsIly provided for by 6 £4. 1. 

W). 2. And it would damage the infant, if he ſhould 
_ be ſo delayed upon an aCtion brought by him, where an 
©itate is deſcended to him from his anceſtor. 6 Rep. 3, 5. 
In parol demurrer when it may be had, | it two are 
vouched, and there is parol demurrer for the nonage of 
the one; it ſhajl be for the other alſo. 45 Ed. 3. 23. 
dee L920 P2icre | 

Warncize, (Parricidag) Is properly he that kills his 
father, and may be applied to him that killeth his mother. 
Law, Lat. Diet. 

Bacſer, /Perſona,) Signifies the reCtor of a church. 
He is called p2-/4na becauſe of his office ; for the profits 
oi the church were to maintain magnam perſonam ; Or ra- 
ther, becauſe he is bound by virtue of his office in propria 

VoL, I. N? 112.. 


Hz Bike 
per fona ſervire Des, Cowell, edit, 1927, 1afti: 
pe _ mo » cart, 1727 See Ecrlefiafti- 
Parſonage, (Perſonatus, perſmagium,) Ts ſometimes 
taken for a dignitary in a church, and ſometimes for the 
benefice itſelf. Cowell, edit. 1727, 
arſonage, or Redory, Is a ſpiritual living, com- 
poled of land, tithe, and other oblations of the people, 
leparated or dedicated to God in any congregation for 
he ſervice of his church there, and for maintenance of 
the miniſter, to whole charge the ſame is committed. 
Spelm. De non temerangis Eceuleſ". 
 Parjoa imparjonec, (Perſona imperſonata,) Iz he that 
is 1n poſſeſſion of a church, whether appropriated, or not 
\ppropriated. In the New Book of Entries, perſona ſeerns 
to be the patron, or he. that hath right to give the be- 
nefice, by reaſon that befofe the L2/eran Council, he had 


|'ight to the tithes, in reſpe&t of his liberality uſed in the 


erefting and eadowing the church, Quaſi ſufiineret per- 

lonam eccleſize ; and perſona tmper ſonata, to be he to whom 

the benefice is, given in the patron's right ; ſor we . may 

read in the Regi/ter 7udicial, perſonam umperſonatam, for 

the reCtor of a benehce prelentative, and not appropri- 

ated, fol. 34. And Dyer, fol. go. num. 752. faith, 'That 

a dean and chapter be perſ:ns :mperſenees of a benetice ap- 

propriated unto them; and f//. 221, expreſsly ſhews, 

that Perſona imper ſonata is he that is induted, and in 
poſlethon of a benefice.' So that perjona ſeems to be 

termed znperſonata, in reſpect of the poſi-ſhon that he 
hath of the benefice or rectory, be it appropriate, or 

otherwiſe, by the aEt of another. Co. on Lit. fol. 309. 

Cowell, edit.'1727.. | 
Varian inortal, The reQor of a church inſtituted 

and inducted for his own life, was called per/ong mortalis ; 
and any collegiate or conventual body, to whom the 

church was for ever appropriated, were called perſona im- 

mortalis, Cowell, edit. 1727. | 

Paites finis migit havuerunt, &c. Is an exception 
taken againit a fine levied, Ci, 3 Rep. fol. 88. The caſe 
of Fines. | 

; - Palticipatio, Is the charity ſo called, by which the 
poor are made par /icipes of other mens goods, We read 
it in ſeveral places in the Mona/7. 2 tom, pag. 321. 


| Parties, Are thoſe which are named in a deed or 
| fine, as parties to it ; as thoſe that levy the ſine, and to 


whom the fine is levied : fo they that make any deeg, 
and they to whom it is made. arc called parties ro th, 
aced. Cowell, edit, bg 27+. See 16 Vin. Abr, tit. Party. 

Parition, -( Partitio,) Is a dividing of land deſcended 


by the Common Law, vr by cultoin, among cobeirs or par= 
ceners, where there are two at leaſt; and this partic:on is 


made four ways, whereof three are by. agreement, the 
fourth by compulſion. Ihe firlt partztinn by agreement 
is, when they themielves divide the land equally into fo 
many parts as they are. coparceners, and each to chuſe 
one: ſhare or part, according to order. 'The ſecond is, 
when they chuſe certain of their iriends to make the di- 
viſion for them. T he third is, by drawing lots thus: 
having firſt divided the land into as many parts as there 
be parceners, they write every part ſeverally in a diſtinct. 
ſcroll, and wrapping it up, throw each of them into a 
hat, baſon or tuch thing, out of which each parcener draws 
one, according to their ſeniority, and 1o the land is feve- 
rally allotted. The tourth partition, which is by compul- 
fon, when one .or more of the parceners, by reaion of 
the refuſal of ſome other, ſues out a writ of Partitione 


facienda, by force whereof they ſhall be compelled to part. 


la Kent, where the land 1s of gave/#ind nature, they call 
their partition ſhifting, from the Saxon /hiftan, to divide. 
In Latin it is called herci{/ere, Partition alſo may be 
made by joint-tenants, or tenants in common by aſſent, 
by deed, or by writ. 31 4.8.1. 32 H. 8. 32. See 
4olnt-renatits, (Aarceners. | | 

Yarcitione farienda, (Mentioned in ſtat, 3r ZH. 8. 
cap. 1.) Is a writ that lies for thoſe who hold lands or 
tenements pro indiviſo, and would ſever to every one his 


part againſt him or them that refuſe to join in partition, 


as copariners, tenants in gavelkind, &c. Old Nat. Brev. fol. 


142, F, N. B. fol. 61, See Partition. 
61 | * Partners, 


FAS: 

Partners, Are where two or more perſons agree to 
come in ſhare and ſhare alike to any trade or bargain. 
It there are two partners in trade, and judgment is reco- 
vered againſt one of them, his moiety of the goods in 
' partnerſhip only ſhall be taken in execution. Show. Rep. 


174, See 16 Vin. Abr. tit. Partners. 

Part-owners, Are thoſe that are concerned in ſhip 
matters, and who have joint ſhares therein. And when 
there are part-owners of a ſhip, the majority may fit her 
out, without the conſent of the reſt; and if they do, 
ſuch majority run all the hazard, and are to partake of 
thz protts. Show. 13, 30. Action lies as well againſt 
the part-owners of a ſhip, for the loſs or ſpoiling of goods 
delivered to the maſter as againit the maſter ; for as the 
maſter of a ſhip is chargeable in reſpeCt of his wages, ſo 
are the part-owners in reſpect of the freight ; but the 
action againit the part-owners muſt be brought again# all 
of them, or the defendants may take advantage of it by 
pleading ia abatement, &c. Show. Rep. 30, 105. 3 
Lev, 259. | 

Jartn-jury. 
[NJtiacs | | 
 Party-wal', See Buildiugs, Fice. 

Parviſe.- See Perviſe. = 

Pairha clauſom, The Ofave: of Eafter or Low Sun- 
diy, which cloſes or concludes that folemnity. Die (tal: 
pil paſcha Yauſum is a date in ſome of our old deed : 
And the firſt ſtatute of Yetminfler, anno. 3 Ed. 1. is faid 
to have been made Lende/main de la cluſe de Paſche, 1. e. 
The Monday after Eater week. | 

PÞaſcha Flocridum, Palm-Sunday, or the Sunday beſore 
Faſter, when the proper hymn or goſpel ſong was Oc- 
_ erurrunt turbe cum floribus & palmis, Sc. Cowell, edit. 

I727s. . 

| Þaſcalrents, Are rents or annual duties paid by 
the inferior clergy to the biſhop or archdeacon, at their 
Eafter viſitation. They are alſo termed Synodals. See 
Sunodals. ; x 

Pſacuage, ( Paſeuagium. Fr. Poſcage,)) Graſing, feeding 
or paſturing of cattle. Alon. Angle. 2 par. fol. 23. a. 
Alſo the fame with Pannage. | 


14 Car. 2. cap, 11, See Medietas 


Paſſage, (Paſſagium,) Is a French word, ſignifying | 


tranſitum. By the ſtatutes of 4 Ed. 3. cap. 7. and Jim. 
2. cap. 25. it denotes the hire that a man pays for being 
tranſported over the ſea, or over any river. Cowell, edit, 
1727. | | 

Che prices of paſſage at Dover, &c. limited, 4 Ed. 3. 
c. 8, None to paſs out of the realm without the King's 
Feence, 5 Ric. 2. /t, 1.c. 2. Reſtrained to Dover and 
P/ynouth, 13 Ric. 2. /t. 1. c. 20+ Paſfage from Kent to 
Calais reſtrained to Dower, 4. Ed. 4. c. 10. 9gee 
41ers, 

2aFagiinn, A voyage or expedition to the Holy Land, 
when made by the Kings of Eng/and in perſon, was called 
Paſſaginm, Cowell, edit. 1727+ 

Laſfogio, 
ports, to permit a man to paſs over ſea that hath the 
King's licence. Reg. Orig. fol. 193. 

3 afator, 1s he that bas the intereſt or command of 
the paſſage of a river, or the Jord to whom a duty 1s paid 
tor paſſage, Cvorvell, edit. 1727. | | 

J2a1s-part, A compound of two French words, viz. 
paſſer, tranſire, and port, portrs, a haven, It Ggnifies a 
licence made by any that hath authority, for the ſafe 


paſſage of any man from one place to another. 2 E, 6, | 


Ca). 2+ | | : 
'Dajftagiarius, A ferry-man. We meet with the word 
iſt Thorn's Chronicle, viz. in anno 1287. FN 
32a#o, Paſte, or kneaded dough before it 1s baked. 
Cell, edit. 1727+ STE 
i2afte-board. See Paper. | 


3Saftitium, A paſture field. Caftrum Arundel. T. R. E. | 


reddebat a quodam molina 408. &c, & de uno paltitio 208. 
Dameſday, fer Gale 761. . 
waftoral fiaff, The form of it was ſtraight, which 
Cf nified reflzm regimen, All the top part of it was 
crooked, and the other part ſharp: The crooked ſignified, 
that the biſhop preſided over the people; and the ſharp 
Gzuifted, to puniſh the lubborn. Cowell, edit, 1727. 


Is a writ direQed to the keepers of the 


\paſture is properly a right of putti 


EA. F 


Paſture, Is generally any place where cattle m 


ay feed 
and feeding for cattle is called paſture, wherefore mo wy 
feeding grounds common of paſture : But common of 


oper 1 1 ng beaſts to Paſture in 
another man's ſoil; and in this ther 


| 13 an intereſt of the. 
lord and of the tenant. 7/od's nl. 1G6, 197. See 
Admeagurement, 4 
Paſtuz, Is the ſame with procuration, or the proviſion 
which the tenants of the King, or other lords are bound 
to make for them at certain days or feafons, or as often 
as they make a progreſs to their lands : And this in many 
places was turned into money. Hoc mods per evux libs. 
rabo a paſtu Regis & Regina, Monalt. 1 tom. 124, 
Jatentee, Is he to whom the King grants bis" lets; 
patent. 7 E. 6. cap. 3. 
Patience. Sce Letiers Patert, The ſorm of patents 
of confirmation of grants and liberties, Sr. Form. Conceſſ, 
13 Ed. 1./t. 6. 
Letters patent fha!l not bear date before the day of the 
delivery of the warrant, x78 Hen. 6. c. x. Patents, before 
the King's title found, void, 18 Hen. 6.c, 6e The ſecs 
of the clerk of the ſignet, 27 Hen. 8. c. 17. Confr. 
mation of patents, 1 Ed. 6. c, 8. Inrolment of Part of 
letcers patent may be given jn evidence, 3 & 4 E9. d, c, 4. 
Conſtat or exemplitication of part of letters patent may 
be pleaded and ſhewed forth, 13 EL. « 6. 
Þaccta, Properly ſignifies the country ; but inthe Law 
it denotes the men of a neighbourhood ; ſo when we ſay 
ingquiratur per patrium, we mean a jury of the neighbour. 


hood, In like manner, Afja vel recrenitin fer "Nijam, 
idem eft quod 1 ecognitio patrice. Cine, dit, 1527, 


Patciatſh, (Patria! Hu) Is a Greek word h1-1ifyir 
a Chief father. Ano 385, In the genersl council (13111 
at Conſtantinople, it was QJecreed, 'ihat ihe bitop of Ca. | 
/lantinople ſhould for ever be called a patriarch, 

Patcunony, An hereditary cettate, or right deſcended 
from anceſtors. 'Ihe legal endowment of a church or 
religious houſe, was called ecile/i2/lical patriminy ; and 
the lands and reverfions united to the ſee of Rome, are 
called St. Peter's Patrimony, Cowell, edit. 17:7, 

Patrinus, A godfather. 7d. 1b. | 

Patron, (Patronus,) Is uſed by the Civil law for him 
that hath manumitted a ſervant, and thereby is both juſtly 
accounted his great benefaQor, and challengeth certain 
reverence and duty of him during his life. See the title 
De Ture Patronatus in the Digett, with the Feuli/ts pro 
authore feudi. Heotoman verbo Patronus, in his Comment, 
de verbis fendal*. Both in the Canon and Common Law 
it fgnifies him that hath the giſt of a benefice ; and the 
reaſon is, becauſe the gift of churches and benefices he- 
longed unto ſuch good men as either built, or elſe endowed 
them with ſome great part of their revenue. 'The King 
is patron paramount of all eccleliaſtical benefices in England, 
Cuwell, edit. 1727. See Advowſon, 

Patten-makecs, Shall not make pattens of aſp, 4 
Hen. 5.c. 3. May uſe ſuch aſp as is not fit for ſhafts, 
4+ Ed. 4. c 9. | 

Javage, (Pavagium,) Money paid towards the paving 
the ſtreets or highways. Rex. (Edw. 1.) conce//it pavagium 
— de Huntingdon per quinquenniums Pia, Parl. 35 
dw. I. | 

Paving, lighting, cleanſing and Watcijing. The 
Strand to be paved, 24 H. 8. c. 13. FEI 

Holbaurn, and Sourhwvark, '25 H. 8. co, 8. 

High Holbourn, Aldgate and Whitcchapel, 22 im. 8 
6239»: | 2 q | 

For other ſtreets in London, 31 & 35 H.8. c. i. 

'The mayor, &'c. of London, may bring watcr to tizir 


conduits from Hamfiead, &c. 25 H.S. c. 10. 


Streets near Aldgate to be paved, 13 Eliz. c. 22, 

For paving of [pfeich, 13 Eliz. c. 34. 

For paving the A7inories, 25 Eliz, c. 18. 

For paving of Chicheſter, 18 Eliz. c. 19, 

For paving Drury-Lane and St. Giles's, 3 Fac. 1, ©. 22, 
\ For paving, cleanſing and lighting the ſtreets of Londen, 
Sc. 13 & 14 Car. 2. Cc. 2. 22 Car. 2. 12. je. 5. 

Powers given to the Lord Mayor and Common Council 
for paving and cleanſing the ſtreets and ſewers in Lond, 


| 


General 


I9 Car. 2, (3. 22 & 23 Car. 2. c 17. 


| "<0 


1oneral powers given for paving and cleanſing the} To amend the a&t, 7 Ges. 2. c. 8 
Pecos of Lin, Southwark, fc, 2 WA & 1M. P. nf 8, 'y, oy 
For lighting the ſtreets of London, &:. 2. I, & AM. Pr. 2, 


8. ſet. 15. 9 Geo. 2. c. 20. Repealed, 17 Geo. 2. | 3. c. 22. 


(29s 


For adorning St. Fames's ſquare, 12 Geo. 1. c. 25. 


For paving, &c. the ſtreets of J/2Amin/ter, 2 Geo. 2.| For paving, 


For cleaning and paving the ſtreets, 8 & g 7 3. c. 24. [the pariſh of St, Bartholomew 


Fx: VU 

{ 1d t $. for paving that par? 
of the pariſh of Sr. Botolph, Aldgate, which lis la yh 
county of Middleſex, and part of Eafl Smithfield, 9 Ges. 

To atnend the a&, 28 Geo. 2. c. 37. for paving, &c, 
the Great, London, 9 Goo. 3; 
C.-Y Wo” 
&c. the pariſh of Sr. Nicholas, in the city 
of Rache/ter, and the pariſh of Streod, in the county of 


It. | 
F For filling up the channel of Plzet Ditch, 6 Geo. 2.| Kent, g Geo. 3. c. 32. 


--- 
c For paving Oxferd-/lreet, 8 Geo, 2.c. 8. 


For paving, &c. the town of Plymouth, in the county of 
Devon; and for regulating the carmen and porters in the 


For regulating the watch in Sr, Fames's Weftminſter, {aid town, 10 Geo. 3. c. 14s 


and St. George's Hanover ſquare, 8 Geo. 2. c. 15. 
Adorning Lincoln's Inn Fields, 8 Geo. 2. c. 26. 


For paving, &C. the city of IVorcefler, and for better 
ſupplying the ſaid city with water, 10 Geo. Jo C. 22. 


For regulating the watch of Sr. Afartin's in the Fields, For paving, &c. the piriſh of S!, H4ary le bone, in the 


Geo. 2. Co 79 | 


county of Middleſex, 10 Geo. 3.c. 23. 


For regulating the watch of St, Paul's, Covent Garden, For paving, &c. the pariſhes and wards of St. Michae!, 


6 Geo. 2. £- I }o 


For regulating the watch of St, Margaret's and St. Fobr's, 


IVe/!minfler, 9 Geo. 2. C17» 


Se. Fehn, Holy Rood, St. Lawrence, All Saints within the 
Bar, Al! Saints without the Bar, and Eaſt ſtreet, and Bag 
Row, within the town of Southampton, 10 Gez. I. £.-28 


jati ook 1 To . - Pauper. See Forma paupcris. By ti Mo 
For regulating the watch in St. Ann's, Weflmin/ter, 9g Pay 4 PaUperh y the ſtat, 11 


\ Gee. 2. c. 19. ; 
For adorning Red-Lion-Square, 10 Geo. 2. 15. 


Fen. 7. cap. 12. it is enated in the words following, 
© Prayen the commons in this preſent parliament al- 


- {embled, that wh | a3 . 
For regulating the watch, and cleanling the ſtreets and embled, that where the King our Sovereign Lord, of his 


ſewers in London, lo Gee 2. CL. 22, 


moſt gracious diſpoſition, willeth and intendeth indifferent 


Jultice to be had and miniſtred accordi is C | 
For regulating the watch in Ely rents, 10 Ger. 2. c, : 0-E ANEMIT LEM NY 16.600 Saerevon 


laws to all his true ſubjeQs, as well to the poor as rich, 


2. : bs hich ſubj ili | 
| Se liahtidg hd watching Situ, +5 Gee: 25-6; 25 waich poor ſubjeCts be not of ability, the power to ſue 


For adorning Charter- Houſe Square, 16 Geo, 2. c. ©. 


according to the laws of this land, for the redreſs of in- 
juries and wrongs to them daily done, as well concerning 


Common Council to order lamps within the city of |their perſons and their inheritance as other cauſes; for 


Londen. 17 Geo. 2. c« 29. /. 1: 


remedy whereof in behalf of the poor perions of this 


Carts may be drawn by three horſes on the paved|land not able to ſue ſor their remedy after the courſe. of 
ſtreets, notwithſtanding 2 //. & A. c. 8. ſet. 19, 1o|the Common Law, be it ordained and enatted, That 


Gev. 2. C33 fed?. 2. 


every poor perſon or perſons, which have or hereafter 


For lighting and watching the pariſh of St. Zohn, Sourh-| (hall have cauſe ot aCtion or aQions againſt any perfon or 


wark, 23 Gece 2.6. 18, 


perions within this realm, ſhall have, by the diſcretion 


For cleanſing and watching St. Martin's in the Fields, |of the Chancellor of this realm, for the time being, wiit 


23 Geo. 2. Go 35. 


or writs original and writs of /ubp&ra, according to the 


For lighting and watching Bethnal Green patiſh, 24 nature of their cauſes, therefore nothing paying to his high- 


Geo. 2. ce. 20. 


For adorning Golden Square, 24 Geo. 2. c. 27. 


nels for the ſeals of the ſame, nor to any perſon for the 


writing of the ſame writs to be hereaiter iued ; and that 


For paving and watching St. argaret's and St. John's, | the ſaig Chancellor for the time being ſhall afſign ſuch of 


Wiſimifier, 25 Ger. 2. ce 23 
For St. George's, Hanover-ſquare, 26 Ger. 2. c. 97. 


| [the clerks, which ſhall do and uſe the making and wri- 
|ting ot the ſame writs, to write the ſame ready to be 


For St. B.rtholomeu's the Great, London, 28 Geo. 2. c.|{caled z and allo learned counſel and attornies tor the 


37» | : | 
For St. Mary le Borne, Middleſex, 29 Geo. 2.c. 53. 
[H 37. 


ſame, without any reward taking therefore; and after 
the ſaid writ or writs be returned, if it be betore the King 


For St. Fubn's, Wapping, and other pariſhes, 29 Geo, 2,|iu his bench, the. juſtices there ſhall aſſign to the ſame 


poor perſon or perlons counſel learned, by their diſcre- 


For repairing the pavements belonging to churches, | tions, which ſhall give their counſel, nothing taking for 


markets, &c. Wejtminfler, 31 Geo. 2. c. 17. 


the ſame; and likewiſe the juſtices ſhall appoint attorney 


For widening the ſtreets and paſſages in London, 33 |and attornies for the ſame poor perſon or perſons, and all 


Geo, 2. G& JO». - 


other officers requiſite and neceflary to be hd for the 


Inhabitants to be witneſſes, 33 Geo. 2. c. 30. ſe. 30.|ſpeed of the faid ſuits to be had and made, which ſhaJl do 
For paving the {treets of // c//min/ter, the pariſhes of |their duties without any reward for their countels, help 
St. Giles in the Fields, St, George the Martyr, &c. ex-Jand buſineſs for the fame; and the fame law and order 


Plained by 3 Geo. 3. c. 22. and farther 4 Geo. 3. c. 39. 


ſhall be obſerved and kept of all ſach ſuits to be made 


For lizkting the fireets in the borough of Donca/ter, in|afore the King's juſtice of bis Common Place and Barons 


Yorkſhire, 4 Geo. 3. © 40. 


lof his Exchequer, and all other juſtices in the court of 


For widening the ſtreets and paſſages in Lendsn, 33|record where any ſuch ſuit ſhall be.” 


(eo, 2, ©. 30. Explained and amended by 6 Geo. 3. c. 27. 


Before a perſon is admitted to ſue in forma pauperisy 


The powers of the as for paving the ſtreets, &c. of |he muſt have a counſel's hand to his petition, certiſying 


I:fl minfler enlarged, 5 Geo. 3. & 50. 6 Geo. 3. c 54. 


the judge to whom the petition is direfted, that he con- 


For paving, &c. the ſtreets of the borough of Southwark, | ceives the petitioner hath good cauſe of attion ; he muſk 


6'Geo, 3. 6, 245 -« : | 


alſo annex an aflidavit_ to his petition, that he is not 


For enlarging the powers of ſeveral former a@ts for | worth 5 /, all his debts paid, except wearing apparcl, and 


paving, &c. the ſtreets of Briſtol, 6 Geo. 3. c. 34+ 


his right to the matter in quellion. Lil. Reg. 633. , 


For the better paving, cleanſing, and enlightening the] On motion to diſpauper one who was plaintiff in an 


City of London, 8 Geo. 3. Cc. 21. 


ation, becauſe he had a living of 40 /. per annum; T ur- 


For opening certain paſſages, and paving the pariſh of | zz and Gould, juſtices, were againſt it, becauſe he ſwore 


St. Leonard, Shore- Ditch, 8 Geo. 3. c. 33. 


he was in debt more than he was worth ; but :!t Ch. J. 


For paving, cleanſing, lighting &c. the borough of | differed from them ; for his being indebted, - or his eltate 


New Windſor, 9g Gen. 3. c 10. 


being mortgaged, is no reaſon, it is enough that he has a 


For paving the liberty of St. Martin Le Grand, 9 Geo. | conſiderable eſtate in poſſeſſion. 2 Salk. 507. 


3» Cl. I 3% 


A perſon admitted to fue in forma pauperis, can only ſue 


For paving the town of Gain/brough, in the county | in that caſe for which he is admitted, & /ic tories guotler. 


of Linciln, 9 Geo, J. C21. 


Lil, Reg. 033» 4 
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P A U 

It ſeems that, after the ſtatutes which introduced coits, 

. neither plaintiffs nor defendants couJd ſue or defend 2 
forma pauperis, for that would be a means of depriving 
the other party of the coſts given him by ſtatute ; and as 

the above-mentioned ſtatute 11 Hen. 7. enables prone 

only to ſue as paupers ; and as the ſtatute 23 Hen. 8. 

hereafter ſet forth, excepts only plaintiffs who are paupers 

from paying of coſts, it ſeems, that the defendant can- 

not be admitted in a civil aftion to defend as a pauper. 

But it hath been adjudged that a perſon may be admitted 

to defend an indictment in for ma pauperrs for a miſdemea- 

nor, ſuch as a conſpiracy, keeping a diforderly houſe, 

&c. for in ſuch proceedings there being no_ coſts, the 

judges have a diſcretionary power of admitting or reſul- 

ing them by the Common Law. Paſch. g Geo. 2. The 

King v, IL/right. 

Alſo by 2 Geo, 2. cap. 28. ſef?. 8. it is enacted, 

«© "That in caſe any perſon, arreſted and impriſoned by 

virtue of any writ of cap!as, or information relating to 

the cuſtoms, ſhall make affidavit before the judge or 

judges of ſuch court where ſuch action or information 
ſhalt be brought, or before any other perſon commil- 

fioned by ſuch court to take. athdavits, that he is not 

worth, over and above his wearing apparel, the ſum 

of five pounds (which affidavit the ſaid judge or judges 

of ſuch court, and ſuch perſon ſo commiſſioned, is and 

are hereby authorized and required to take) and ſuch 

perſon ſhall thereupon petition ſuch court to be admit- 

ted to defend himſelf againſt ſuch aftion or information in 

forma pauperis, that then the judges of ſuch court ſhall, 
according to their diſcretion, admit ſuch perſon to de- 

fend himſelf againſt ſuch aCtion or information in the 

ſame manner, and with the ſame privileges, as the judges 
of ſuch court are by law diretted and authorized to ad- 

mit poor ſubje&ts to commence aCtions for the recovery 

of their right; and for that end and purpoſe it ſhall be 

lawful for the judges of ſuch courts to aſſign counſel 

| learned in the law, and appoint an attorney and clerk of 


| 


ſuch court to adviſe and carry on any legal defence that 


ſoch perſon c2n make againſt ſuch aCtion or information ; 
which ſaid counſel, attorney and clerk fo aſhgned and 
appointed, -is and are hereby required to give his and their 
| advice and aſliſtance to ſuch perſon, and to do their duties, 

without ſee or reward. SOS | | 

It is ſaid, that none ought to be admitted to ſue 5 
forma pauperis in an aCtion on the caſe for wo:ds. L£1/ 
Reg. 633. per FVild, 

Alſo it is ſaid, that a perſon who ſues in forma paupe- 
71s ought not to have a new trial granted him; becauſe, 
having once had the benefit of the King's juſtice, he ought 
to acquieſce in it. 1 od. 268. fer North. 

And it is ſaid, that paupers ought not to be admitted 
to remove cauſes out of inferior courts, but ought to fa- 
tisfy themſelves with the juriſdiction within which their 
actions properly lie. 1 Med. 365. per North, 

By the orders of - the courts, if the party admitted to 
| ſue zn forma pauperis give any fee or reward to his counſel 
or attorney, or make any contract or agreement with them, 
he ſhall from thenceforth be difpaupered, and not be after- 
wards admitted again in that ſuit to proſecute 77 forma 
pauperiss Ord. Cur' 94. | 

Alſo if it ſhall be made appear to the court, that any 
perſon proſecuting in forma pauperis hath fold or contract- 
ed for the benefit of the ſuit, or any part thereof, while 
the ſame depends, ſuch cauſe ſhall be from thenceforth 
totally diſmiſſed the court. Ord. Cur' 95, | 

It is faid, that if a pauper gives notice of trial, and 
does not proceed, he ſhall be diſpaupered. 1 Salk. 509, 

In the ſtatute 23 Hen. 8.c. 15. there is a provifion, 
&« 'That whoever ſues 2 forma paupe: is ſhall not pay coſts, 
but ſhall ſuffer ſuch other puniſhmentas the judge of the 
court thall think fit.” fats 

But notwithſtanding this ſtatute, if he be diſpaupered 
or nonſuited, the uſual practice is to tax the coſts, »nd 
for non-payment to order him to be whipped, 1 Rel. 
Rep. 2 Salk. 506. Stile 386. 

ff. brought a bill in forma pauteris, to which the de- 
fendant put in a plea and demurrer, which were both 
over-ruled z and it was inſiited upon, that he ſhould not 

6 | 


CE. A-7 
have coſts, being at none ; but my Lord Somers, after 
debate and inquiry of all the ancient counſel and 
who agreed, that he ſhould have coſts, ordered him '" 
coſts like other ſuitors; ſor though he is at n© toſts 
or but ſmall coſts, yet the counſel and clerks do no bite 


their labour to the defendant, but to the pauper. 7}, 
Eq. 125. 


lon 
clerks, 


Pawn. See Cheats, Lledgiage 
Jawnage, See Pannage. 


Payment, Ts the diſcharge of a debt or promiſe. Jelnf, 

IV hat amounts to a payment ; and what is a good þleg of 
payment. | | 

A. paid B. 1001. in redemption of a mortgage, p 
bids C. put it in his clofet, which C, did: then 4, * wi 
manded his writings, which ZB. refufed to deliver ; where. 
upon A. required his money again ; B. bid C, fetch ;- - 
and deliver it back to #. which C. did, and turned * 
Gut on the table for 4. to take it in preſence of B, j;. 
vas a good payment of the mortgage ; but A. retakir 
the money, is accountable to B, for the money as j;; 
own money. Cro., E. 614. Trin. 40. Eliz. B. Huy, 
v. Bartholomew. \ 

A. brought 100/. to pay to B., C. who was 2; 
daughter, ſnatched 20/. out of the hundred, and went 
away with it. £. ſhall not be chargeable with the 9 
till he ſhall recover the lame of the daughter ; and n 
injunction was granted accordingly. Chan, R 
Car. 1. Plomer v. Plmer. ED | 

Giving ſecurity for purchaſe money is payment ; ad. 
mitted. Chan. Cafes 99g. Hill, 19 & 20 Car. 2, Sir 
Foſjeph Douglas v. IVade. | = 

950. is to be paid by vendee to vendor ; vendee by 
vendor's order pays $00/. part to a bond creditor, and take; 
an aſſignment to himtelf of the bond; and likewiſe pays 
other money to other creditors by vendor's order, but 


«8. q 


[took ſecurity for re-payment, on certain conditions, De. 


creed to be no payment to the vendor, ſo long as the 
aſſignment of the bond, and the ſecurity of re-payment 
were kept on foot, and not delivered up to be cancelled, 
Fin. R. 84. Hill. 25 Car. 2. Magſen and Sitwell v. Fan,, 
Clayton & aP, | Y 

A note drawn on . to pay money for value received, 
is a good diſcharge of a debt, though the note be not paid, 
unleſs the creditor return the bill in convenient time, 
Per Holt Ch J. Shew. 155. Paſjch. 2 IF. & M. Dar- 
rach v. Savage. © 

A. gives B. a bill of exchange on C. in payment of a 
former debt ; this is not allowable as evidence on n9n 0f- 
ſumpſit, unleſs paid; for a bill ſhall never goin diſcharge 


| of a precedent debt, except it be part of the contract that 


it ſhould be ſo. 1 Salk. 124. 3//, & M. Coram Halt 
Ch. J. at Guildhall, Clark v. Mundall, 

The plaintiff was indebted to the defendant upon two 
notes; and the defendant obtained judgment at law 
againſt him for the money ; and then defiring the defen- 
dant's forbearance, he told him that if he would procure. 
one Defoy to give him his note for the money, he would 
accept of it, and acknowledge fatisfaction on the judg- 
ment, and deliver up the plaintitf's notes ; and being to 
go forthwith out of England, he left the plaintiff's notes 
with his agent here, to be exchanged for Defoy's, in cale- 
the plaintiff procured them ; and the plaintiff accordingly 
procured two notes, payable to the defendant, which he 
delivered to the deſcndant's agent, and took up his own 
notes, and the attorney at law ſtaid all further proceed- 
ing, but would not acknowledge fſatisfaftion on the 
judgment, having no orders for it from his client ; and 
beſore Defoy paid any of the money he failed, and then 
the defendant proceeded at law on the judgment ; where- 
upon the plaintitt brought this bill to be relieved, and 
luggeiled that he had diſcounted the money with Defey, 
and made him fatisfaQtion, but he made no proof of avy 
ſuch thing, and therefore at the hearing his bill was dif- 
miſſed by the Maſter of the Rolls, and this decree was 
alhirmed by my Lord Keeper on appeal. 4b. Equ. Caſes 
146. Hill, 1509. Grubarr v. Gairand, 

When a merchant draws a bill upon a correſpondent, 


who accepts it, this 1s payment; for it makes him debtor 


to 


”:-&.A 
to another perſon, who may bring! his aftion. 10 Mod. 
7. . Trin, 10 Ann. B. R. Per Parker Ch. ]. in caſe of 
> JEELD V. Laubray. bf 

In debt upon a ſingle bill, the defendant pleads pay- 
ment without acquittance, upon which' iſſue was taken 
and found ſor the plaintiff, Ir was held, that payment 
without acquittance is no plea, and ſo ifſue was joined 
- upon a thing not material; for if the defendant had paid 
the ſum without an acquittance, yet the ſingle bill re- 
mained in force. But there having been an iſſue joined 
upon an affirmative an« negative, and found for the 
plaintitt, it was held to be aided by the ſtatutes of jeo- 
fails; and plaintiff had judgment, which was aſhrmed 
on a writ of error. 5 Rep. 43. Mich. 37 & 38 Eliz. 
B. R. Nils caſe. 

- In debt upon an obligation the condition was, that the 
defendant ſhould pay from time to time the moiety of all 
ſuch money as he ſhall receive, and give account z and 
| fer cur. payment pleaded is good without ſhewing the 

particvlar ſums ; but they agreed, that it the condition 
had been to pay the moiety of, &c. without ſaying from 
time to time it ought to be pleaded ſpecially. Yuczre the 
diverſity. Sid. 334. Paſch. 19 Car. 2. Church v. 
Brawnewicks Ys: 
 Stat- 4 & 5 Ann. cop. 16. ſet, 12. enacts, That in 
debt on ſingle bill, debt, or /cire facias on Judgment, de- 
fendant may plead payment in bar. In debt on bond, 
if the defendant before aCtion brought hath paid the prin- 
cipal and intereſt due by the defeaſance or condition, 
though fuch payment was not made {ſtrictly according to 
the condition or de:eaſance, yetit may be pleaded 1n bar, 
and ſhall be as efeCtual as if the the money had been 
paid at the day and place, according to the condition, and 
had been fo pleaded. - 

Yeace, (Pax,) in the general ſignification is oppo- 
ſite to war or ſtrife : but particularly with us it intends, 
- aquiet and harmleſs behfviour toward the King and his 
people. Lamb. Eirenarch, lib. 1. cap. 2. pag. 7. _ And 
if any man goes in danger or harm or bodily prejudice 
from another, and makes oath of it beſore a juſtice of 
peace, he ſhall be ſecured by good bond, which 1s called 
binding to the peace, Lamb. Eiren. lth, 2. cap. 2. pag. 
77+ Crone. Fuſt, of Peace, fol. 118. and 129. And allo 
Jrank-p.edge and  conſervator of the peace. Time of peace 
is when the courts of juſtice are open, and the judges 
and miniſters of the ſame may by law protect men from 
wrong and violence, and adminiiter jultice to all. Co. on 
Lit. fel. 249. | | 

Breakers of the peace to be impriſoned, and to find 
ſureties, &c. 2 Ed. 3.c. 0. 34 Ed. 3c. I, 

Other ſtatutes enforcing the keeping of the peace, -1 R, 
* 0-2. 1B, 4:6 ho 4 Ho 4 65he- 7 Hep bo 

Recognizances for keeping the peace to be certified to 
the quarter-ſefhons, 3 H. 7. c. 1. : 

The Chancery and King's Bench reſtrained from 
granting proceſs of the peace or behaviour without mo- 
tion and aſhdavit; and to give coits and damages to per- 
” wrongfully vexed by fuch proceſs. 21 Fac. c. 8, 
2s CERN E 

eſtrained from granting /uperſedeay's, unleſs the pro 
ceſs is granted in the manner requiced by the ſtatute, 21 
7466 $36; Bo: | : © RET £7 590 | 

To puniſh inſufficient ſureties, 21 Fac. I. c. 8. ſee, 
$5. Hee. DUrety, | F 

Preace-ofiicers. Actions againſt peace officers made 
local. 21 Tac. I. c. 12. 

3Þcace 85 God and the church, (Pax Dei & Ecclefie, ) 
Was anciently uſed for that reſt and ceſſation which the 
King's ſubjects had from trouble and ſuit of law be- 
tween the terms. Tempus diatur cuitu: divino adhibitum, 
eaque appellatione amnes dies dominici, feſta & vigilie cen- 
ſentur, Spelman, See Dacration. | 

Peace. of te King, (Pax Regis, mentioned in ſtat. 
OR. 2./at. 1. cap. 13.) Is that peace and ſecurity, both 
for life and goods, which the King promiſeth to all his 
lubjects, or others taken into his proteQtion. See Dult of 
tie #4ing's peace, This point ot policy ſeemeth to have 
| been borrowed by us from the Feudi/ts, which in the ſe- 
cond book of the Feuds, cap. 53. intitled, De pace tenenda, 
Vor., Il. Ne 112. 


F:..E:D 

Ic. Hotoman proveth. "Of this Hoved:n ſetteth down'di- 
vers branches Par. pofler, ſaorum Annal. in H. 2. fol. 134. 
and 330. 'There is alſo Peace of the Church, for which 
lce DanCuary, And the Peace of the King's hi hay, to 
be free from all annoyances and moleſtation. Yee Dat- 
\ng-fireet, The Peace of the plugh, whereby the plough 
and plough-cattle are ſecured from diſtreſſes ; for which 
ſee F, N B. fol. 90. So fairs may be ſaid to have their 
peace, becaule no man in them may be troubled for any 
debt elſewhere contracted. Cowell, edit. Ha: 

wBeatls, May be imported or exported, duty-free, 6 
Ges. & [Co VO F by | 

Pearl-athes, To what dutics liable, 10 & 11 7/711, T. 
Cc 21. ſeft. 30. Ov: 

Pearl-varley, To what duties liable, '22 Car. 2. c. 13. 


[/e&?. 3. I 


Pecia, A piece, or ſmall parcel -of ground. Pare. 
Antiquit. þ. 240. | | 

Jcars, See Fruit. 
- Peaſe. See Com. 

i-etozale. A word often met with in old writings, 
Moſt authors agree, that it is the ſarne with that garment 
cailed Rationale, which the high-prielt of the old law wore 
on his ſhoulders, as a ſign of perteQtion. *Tis worn alfo 
by the high- prieſt of the new law, as a fign of the great- 
eſt virtue. Due gratia & ratione perficitur ; for which 
reaſon it is called Rationale, *Tis by ſome taken to be + 
that part of the pall, which covers the breaſt of the prieſt, 
and trom thence it is called Peforale, But all agree that 
it is the richeſt part of that parmenr, embroidered with 
gold, and adorned with precious ſtones. Cowe!!, edit. 
1727. | | I 

Preorel, (Mentioned in ſtat. 14 Car. 2. cap. 3.) Ar- 
—_— for the breaſt, a breaſt-plate, derived from pe&2us, a 

reaſt. | # 

Peculiar, (Fr. peculier, private,) Signifies a particular 
pariſh or church, that hath juriſdiftion within itſelf, for 
probate of wills, &c, exempt from the ordinary, and the 
biſhop's courts, "The King's chapel is a Royal peculiar, 
exempt trom all ſpiritual juriſdiction, and reſerved to the 
v1ftation and immediate government of the King him- 
telf, who is ſupreme ordinary. It is an ancient privilege 
of the ſee of Canterbury, that wherever any manors or 
advowlſons do belong to it, they forthwith become exempt 
trom the ordinary, and are reputed peculiars. Cowell, 
edit. 1727. JED | 


'The court of peculiars is that which dealeth in certaia 
pariſhes, lying in the ſeveral dioceſes; which pariſhes are 
exempt from the juriſdiction of the biſhops of thoſe dio- 
celes, and are peculiarly belonging to the archbiſhop of 
Canterbury, within whoſe province there are 57 ſuch pe- 
culiars; for there are certain peculiar juriſdictions belong- . 
ing to ſome certain pariſhes, the inhabitants whereof are 
exempt iometimes from the archdeacon's, and ſometimes 
from the biſhop's juriſdiction. Godalph. Rep. 119. cap. 11. 
/- 16. See 16 /in. Abr. tit. Peculiars. | 


Pecunia, Properly money, but was anciently uſed for 
cattle, and ſometimes for other goods as well as money. 
So we find often in Domeſduy, Paſtura ibid, m ad pecuniam 
ville, that is, paſture-ground for the cattle of the village. 
And in Emenaat. IWiilielmi Pi imi ad Leg.'Edw. Conf. In- 
tenti- fimus ettam ut nuila viva pecunia vendantur, aut eman- 
tur niji infra ctvitates, & hoc ante tres fideles tefles. And 
Leg. Edw. Conf. cap. 10, Qui habuerit Jo denariatas vive 
pecunize. Cowell, edit. 1727. _ | 


Pecunia ecclefiac, Was anciently uſed for the ſtate. of 
the church. See Tille/ley's Animadv. on Selden's Tithes.' . 

Pecumia ſepulch2aits, (LL. Canutt, fol. 102,) Was 
money anciently paid to the prieſt at the opening' the 
grave for the good and behoof of the deceaſed ſoul. 'This 
the Saxons called Sauiſcead, Saulſcot, and anime ſymbolum, 
Spel. de Concil T. 1. f. 517. 

Pedage, (Pedogium,) Signifies money piven for the 
paſſing by foot or horſe through any country : pupilla Occuli, 
part. 9. cap. 7. Cowell, edit. 1927. | 

Pedale, A. foot-cloth, a carpet, or piece of tapeſtcy, 
laid on the ground to trezd on for greater ſtate and cere- 


mony. Cowell, edit, 1727. 
F 6K Ae Pedis 
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Pedis abſcifſio, Cutting off the foot was a puniſh- | 


ment formerly inflicted here; as appears by the Jaws of 
William the Conqueror, and by Inguiphus, and other au- 
thors, viz. Interdicimus ne quis cccidatur vel ſuſpendatur pro 
aligua cuipa, jed eruantur oculi, abſcindantur pedes, vel 
_ Peſliculi, vel manus. Leg. Will. cap. 7, Soin Ingulphus, 
pag. 856. Sub parna perditionis dextri ſui pedis. Fleta, 
lib. 1. c. 38. Bradton, lib. 3. cap. 32. © Meonaſt, 1 tom. 
pag. 166. | | 

Pedones, Foot-ſoldiers. 
x08. 
edlare. See DYawkers, 

Peer, or Pier, (Pera, Fr. pierre, ſaxum, quod e ſaxis 
fieri ſolebat,) 1s a fortreſs made againſt the force of the ſea, 
or great nvers, for the better ſecurity of the ſhips that lie 
at harbour in any haven. So is the peer of Dover deſcrib- 
ed in Cam. Briton. þ. 259+ anno 14 Car. 2. cap. 27. The 
haven and peer of Great Yarmouth, mentioned 22 Car. 2. 
cap. 2. 

Peerage, A duty or impoſition for maintenance of a 
fea peer. Alſo the dignity of the lords or peers of the 
realms. h 

Peers, (Pares,) Signify in our Common Law, thoſe 
that are impanelled in an inqueſt vpon any man, for the 
convicting or clearing him of any offence, ſor which he 
is called in queſtion 3 and the-reafon thereof is, becauſe 
* the courſe and cuſtom of our nation is to try every man 
in ſuch a caſe by his equals, or peers. I/e/imn. 1. cap. ©. 
So Kitchen uſeth it, fol. 78. in theſe words, Mais ft le 
amerciament ſoit affirre per paress And this word in this 
ſenſe is not in uſe with us only, but with other nations 
alſo. For Pares ſunt convaſſalli quorum ſententia vaſalus 
propter feloniam «ft condemnatus. Bartilayus de Regno, 
lib. 4. cap. 2. £t pares ſunt qui ab eodem domino feudum 
tenent, Lib. 1. Feudor. cap. 26. Cowell, edit. 1727. 

Peers of the realm, (Pares regni, proceres,) Are the 
nobility of the kingdom, and lords of parliament; who 
are divided into Dukes, Marquiſes, Earls, Viſcounts, and 
Barons ; and the reaſon why they are called peers, is, for 
that notwithſtanding there be a diſtinEtion of dignities in 
our nobility, yet in all publick actions they are equal ; 
as in their votes of parliament, and in paſling upon the 
trial of any nobleman. 8. P.C'. /ib. 3, And this appel- 
lation ſeems to be borrowed from France, and from thoſe 
twelve pers that Charlemain inſtituted in that kingdom, 
of whom you may read Vincent. Lupanus de Magi/l. 
Franciez, lib. 1. cap. Pares Franciz. And though we 
have borrowed the appellation, and applied it with ſome 
reaſon to all lords of parliament, yet we have no ſet num- 
ber; for our nobles may be more or leſs, as the King 
pleaſeth. Cowell, edit. 1727. See J2obility, 


Stmeon of Durham, anno 


- 


1. Of the privilege of peers; and proceedings at law 
and in equity againſt them. _— | 
2. In what caſes peers are to be ſworn; and for what de- 
graded, Fn | | 

2. Of the trial of peers, and the order and proceſs of 
ir:al, | | | 

1. Of the privilege of peers; and proceedings at law and 
in equity azainſl them. | 

A bill of Midal:ſex was iſſued out of B. R. by an at- 
torney of the court againſt the Counteſs of 7. which 
was diſcharged by ſuperſedeas without pleading ; becauſe 
it appeared by the record that ſhe was a peereſs, and the 
attorney was committed for ſuing out the proceſs. ent. 
208. Trin. 28 Car. 2. Anon. ; 

"Widows of peers are to have the privilege of peers not 
to be arreſted ; but as to privilege of parliament, it was 
ys xray both ways in 1676. See 2 Chan, Caſes 224. 

ron”. 

In cje&tment a ſpecial verdi&t was found on a trial at 
>2*, and thereupon judgment for the defendant, and coſts 
*»*-4: and after affidavit of the demand of the coſts, a 
— m1:0tiun was made for an attachment againſt the Dutcheſs, 
{he I)uke being dead) ſhe being one of the leflors, for 
-:5Þ-payment of coſts; and it wes alleged, that if the 
--+27t did-not grant it, the defendant would be remedilels ; 


| 


[ ' 
for though in other caſes a di/lringas iſſues 2 
yet in this caſe no proceſs can go but an attac 
the court refuſed to grant an attachment - againſt the 


perſon of the Dutcheſs, but ordered her to ſhew cauſe 
why an attachment, as to her goods and chattels, ſhould 


gainft peers, 
bment, By; 


not be iſſued ; which rule was afterwards made abſolute 
| Rep. of Pratt. in C. B. 5, 8. Hill. 12 Ann, 1914 
Thernby, on the demiſe of the Duke and Dutcheſs of Hat 
ton v. Fleetwood, : 
A peer, or lord of parliament, cannot be an approyer . 
for it is againſt Magna Charta for him to pay a corone; 
3 Int. 129. cap, $6. 2 Hawk. Pl. C. 205. "W3 
3 1n/l. 129, cap, 50. 2 Hawk, Pl. C. 205. cap. 24+ ſect, 
In caſe of goods of a peer taken on a loreign meal. 
ment, and removal of the cavſe into C, B. he muſt fg 
bail, and the bail ſhall be liable to pay the condemnation, 


ſtat. of Aon Burnel, or on the ſtat. of 23 H. 8. the 
body of a baron ſhall be taken in execution ; ſor by theſe 
ſtatutes ſuch perſons were not exempted. 2 Le. 174, F 
209, Trin. 29 Eliz, C. P. Harris v. Lord Mountjoy, 

It was held, that a nobleman ſhall be bound with his 
bail in a recognizance to render his body ; and that upon 
the ſtat. of 13 £d. 1. if he hath not goods or lands, his 
body ſhall be taken in execution; for the law in ſuch ce 
excepts only clerks. 4 Le. 6.29 E'iz. inC, B, Au, 

It a bill in Chancery be exhibited againſt a peer, the 
courſe is firſt for my Lord Keeper to write a letter tg 
him 3 and if he doth not anſwer, then a ſubpoena; then 
an order to ſhew cauſe why a ſequeſtration ſhould not «. 
and if he ſtill ftands out, then a ſequeſtration. Becauſ: 
there can be no proceſs of contempt againit his perſon, 
2 Vent. 342. Mich. 22 Car. 2. Anon”, 

If during the time of privilege, you want to proceed 
immediately againſt a privileged perfon, you mult either 
get him to agree to waive his privilege, which in mo3 
caſes (if he be a man of honour, &c.) he will not refuſe; 
or you may petition the houle where he ſits, that he may 
do ſo, and then he ſeldom refuſes it; or if he does, the 
houſe, if it fee cauſe, will order him to waive his privi- 
lege. Cur/. Chan. 499. cap. 18. | 

Note ; If the waiver of privilege be of his own gene- 
rolity, or voluntary act, it is neceſſary that you have it 
under his hand, or his ſolicitor's hand, for your indems» 
nity ; for parol waiver, in fuch caſe, will not be ſullicient, 
Curſ. Canc. 499. cap. 18. 

It is ſaid, it a truſtee be made a defendant here, he 
ſhall not have privilege, though he be a member of pir- 
liament, Puzre. Curſ. Canc. 499. cap. 18. 

Diftringas is the firſt proceſs againſt a peer on an in- 
formation for an intruſion on the King's lands, or for a 
trover and converſion of the King's goods. 2 Hawk, P!, 
C. 284. cap. 27. ſeft, 12. Cites Co. Put. 387, 


2. In what caſes peers are to be ſworn; and for what 
degraded. | : | 

In the pleas of parliament, 18 Z4. 1. between the Earl 
of Glouce/ter and Earl of Hereford, Fohn de Haſling 3 
baron, upon long debate whether he ought to be ſworn 
becauſe he was a peer of the realm, it was reſolved, that 


| he ought to lay his hand to the book. The like was 1c- 


folved, 10 Car. in B. R. by the court where the Lord 
—_ teſtimony was requiſite. See D. 314. 6. marg« 

A bill was againſt a peereſs to diſcover deeds, ſhe an- 
ſwers on her honour, and conſefles deeds. She ſhall pro- 
duce them only upon her honour, and not on oath- 
Ch. Prec. 92, Paſch. 1699. Duke of Hamilton v. Lat 
Gerrard. 

Where a peer is to anſwer to a bill, his anſwer pt 
in on his honour is ſufhcient; but where a peer is to an- 
ſwer interrogatories, to make an aſlidavit, or be examined 


[as a Witneſs, he muſt be on his oath; per Harcurt 


Lord Keeper. 

v. Lord Sturton. 
| George Nevil, Duke of Bedford, was degraded by force 
of an act of parliament, 16 Zune, 17 £4. 4. which a, 
reciting the making of the ſaid Sir George Duke, doth 
expreſs the cauſe of his degradation, in theſe words, v3. 


2 Salk. 513. in Canc. Sir Themas Meers © 


And ſ{oraſmuch as it 1s openly knuwn, that the ſaid George 
4 | bath 


And for execution on a ſtatute ſtaple, merchant, on the + 


ge gu 


kth not, nor by inheritance may have any livelihood to 
(upport the ſame name, eſtate and dignity, or any name 
of eltatez and oftentimes It 13 ſo ſeen, that when any lord 
i« called to bigh eſtate, and hath not convenient livelihood 
to ſupport the ſame dignity, it induceth great poverty and 
indigencey and caufſeth ottentimes great extortion, em- 
bracerys and maintenance to be had, to the great trouble 
of all ſuch countries where ſuch eltate ſhall happen to be. 
\V herefore the King, by advice of his lords ſpiritual and 
temporal, and by the commons 1 this prefent parliament 
.fſembled, and by the authority of the ſame, ordaineth, 
e(tablitheth and enafteth, 'Vhat trom henceforth the ſame 
creation and making of the ſaid Duke, and all the names 
of digaity given to the ſaid George, or to Fobn Nevil his 
{ther, be from henceforth void and of none effeft, &c. 
[n which at theſe things are to be obſerved : fi ſt, That 
although the Duke had not any poſſcſhons to ſupport his 
dignity, yet his dignity cannot be taken from him with- 
out an act of parliament. Secundiy, The inconveniences 


do appear, Waere a great {tate and dignity 18, and no live- 


lihbocd to maintzin it. "Thirdly, It is good reaſon to take 
away ſuch dignity by a=t of parliament, and therefore the 
(1id act of the 28 Hen. 8. fhill be expounded, accord- 
ing to the general words of the writ, co take away ſuch 
:ncouvenience. 12 Rep. 106, 107» in the Earl of Shrew 
bury's caſe. 


2. Of the trial of peers, and the order and proceſs of 
rial, : 
All the barons of parliament ſhall be tried for treaſon, 
felony, miſpriſfion, or as acceflary, at the ſuit of the King, 
by their peers. By Magna Charta 9 HH. 3. 39. Non fu- 
fer wm thimus, Ec. niſt per legale judicium parium ſus- 
rum. 2 Inſt. 49. 9g Co. 30. b. Sta. 152, 153- v0 
all of the nobility, who are peers of parliament. So by 
the Common Law, which is now afhirmed by the ſtat. 
20 H. 6. cap. 9. All dutchefles, countefies and baro- 
nefſes, who are noble by deſcent, creation or marriage. 
2 Injt. 50, And marchionefſes and viſcounteiles, &c. 
though not named by the ſtat. 20 F. 6. 9g. 2 1[nft. 50. 
So the queen conſort or dowager. 2 ſnff, 50, And a 
peer cannot waive his trial by his peers. Mel, 56. in 
warg. Ad. 621. 1 Tr. 265. 2 Ruſh. 94. 

But the nvbles of another kingdom, or who are not 
barons of our parltament, {ha}l not be tried by the peers 
of parliament, By the Common Law, confirmed by 
parliament, 4 £9. 3. 2 Jnjl. 59. 7 Co. 15, 16. Cal- 
vin. 2 1nft. 50, Nor a woman, noble by marriage, who 
bas loſt her digaity by ſubſequent marriage uncer the de- 
gree of nobility. 2 {nu/t. 50, Nor au archbithop or bi- 
inop ; for they are not peers inheritable. Shel. J. P. 
if he be not accuſed in parliament. 4 deld. 3 vol. 2.p. 
1541. 3 jt. 39. For they make proxies aticr plea, 
and withdraw ttemfelves. 3 {n/t, Jt. S0 a baron of 
parliament fall not be tried by his peers in an appeal, 
which is the ſuit of the party. 2 it. 49. 9g Co. 30. b. 
Met. P. C.152. 4, 10-Ed. 4. ©. be 3 Inſt. 30. 

By flat. 7 /F, 3. caps 3. f. 10. It 1s enacted, That 
vpon the trial of any peers or peereties, either for treaſon 
cr miſprifion of treaſon, all the peers who have a right 
to lit and vcte 110 parhamer.., ſhall be duly ſummoned 20 
days at leaſt before the trial, and every peer ſo ſummon- 
ed and appearing ihail vote 1n the trial, firſt taking the 
caths of allegiance and ſupremacy required by 1 HF. & M. 
aud ſubſcriving and repeating the Teſt enjoined by 30 
Car, 2. | 

$27, 11. Provided, That this aft ſhall not extend to 
impeachments or other proceedings in parliament. 

ve}, 12. Nor to the treaſons of counterfeiting the 
"2m, the Great ſeal, Privy ſeal, Sign manual or Privy 
Int. 
oY the 6 Ann. cap. 23. /- 12. Peers ſhall be indifted 
in Scotland as in England. | 
. If a peer be impleaded by a commoner, yet ſuch cauſe 
ſhall not be tried by peers, but by a jury of the coun- 
try; for though the peers are the proper pares to a lord of 
parliament in capital matters; where the life and nobility 
of a peer is concerned z yet in matter of property, the 


trial of fat is not by them, but by the inhabitants of 


noble, 


. B £ 

thoſe counties where the. faCts ariſe, ſince ſuch peers liv- 
ing through the whole kingdom could not be generall 
cognizant of facts ariſing in ſeveral counties, as the in-_ 
habitants themſelves where they are done; but this want 
of having noblemen for their jury was compenſated as 
much as poſlible by returning perſons of the beſt qua- 
lityz thereſore a knight is necefſary to be ſummoned in 
any cauſe where a peer is party. G. Hit. C. B. 78. 
70, cap. 8, 

It has been adjudged, that if. a peer on an arraignment 
before the lords retuſe to put himſelf on his peers, he 
{ha!l be dealt with as one that flands mute ; for it is 
as much the Jaw of the land, that a peer be tried of his 
peers, as a commoner by commoners ; yet if one who 
has a title to peerage, be indifted and arraigned as a com- 
moner, and plead Not guilty, and put himſelf wpon his 
country, it has been adjudged, that he cannot afterwards 
ſuggeſt that he is a peer, and pray a trial by his peers. 2 
Hawk. Pl.C. 425. cap. 44. fo 19. | 
The order and proceſs of this trial appears anno 1 H. 
4. 1. and anno 13, H. 8. 13. That when a lord of the 


pirliament is to be arraigned of treaſon or felony, of 


which he is indicted, the King by his letters patents ſhall 
make one great and ſage lord to be the High Steward of 
England for the day of the arraignment, who before the 
laid day thall make precept to his ſerjeant at arms, (who 
1s appointed to ferve him during the time of his commil- 
tion) to cauſe to come before him twenty or eighteen 
lords of the parliament at the ſame day ; and after at the 
day when the Steward ſhall be under the cloth of ſtate 
upon the arraignment of the priſoner, and has cauſed to 
be read his commilhoa, the ſaid ſerjeant ſhall return the 
ſaid precept, and the lords ſhall be thereupon demanded, 
and when they have appeared, and are ſeated in their 
places, the conſtable of the Tower ſhall be demanded to 


bring his priſoner to the court, who ſhall be conducted 


by him to the bar, and then the ſaid High Steward ſhall 
ſhew to the priſoner the cauſe for which the King has 
aſſembled there the lords and him, and command him to 
anſwer without any dread, and thereupon ſhall cauſe the 
clerk of the crown to read the indictment to him, and 
to demand of him if he be guilty or not, to which, af-_ 
ter he has anſwered Not guilty, the clerk ſhall demand 
further of him how he will be tried? To which he may 
fay, by God and his peers; and immediately upon this 
the ſerjeants and King's attorney ſhall give evidence 
againſt him; to which, when the priſoner has anſwered, 
the ſaid conftable ſhall be commanded to retire with the 
{aid priſoner from the bar to ſome place for the time that 
the lords ſecretly ſhall take in the ſaid court together ; 
and thereupon the lords ſh4ll riſe from their places, and 
conſult together, and that which they do they do upon 
their honour without any oath to be adminiſtered to them ; 
and when all of them, or the greater part of them, are. 
agreed, they ſhall return to their places, and ſeat them- 
ſelves; and then the High Steward ſhall demand of the 
youngeſt lord by himſelf, If he who is arraigned be guilty 
or not? and fo of him who is next to the youngeſt, and 
ſo of the reſt /er:atim, till he has peruſed all; and each 
of the lords ſhall anſwer by himſelf; and then the faid 
Steward. ſhall ſend for the ſaid prifoner, who ſhall be 
brought back to the bar, to whom the ſaid Steward ſhall 
rehearſe the verdict, and give judgment accordingly. 
Staundf. Pl, C. 152. lib. 3. cap. 1. See 16 Vin, Abr. tit. 
Peer, | | | 

Preereſs. A dignity may be obtained by marriage ; 
as, if a duxe, marquis, earl, &c. marries, the wife 
ſhall be noble ſor her life. Co. Lit. 16, b, And if a 
woman mariies a duke, who dies, and afterwards fhe 
marries a baron ; yet ſhe continues a dutcheſs. Cv. Lit. 
ib. b, 2 Inſt. 50. If a duke, earl, &c. who has the 
dignity in fee, has not a fon, but ſeveral daughters; the 
King may confer the dignity on him who marries any of 
che daughters, as be pleaſes, 12 Co. 111. Butif a wo- 
man, noble by marriage, afterwards takes a huſband un-_ 


der the degree of nobility, ſhe ſhall loſe hec nobility. Co, 


Lit. 16. be 2 Infl. 59. Dyer 79 b. Ow. 81. Other- 


wiſe if a woman, poble by deſcent, takes a huſband not 
2 Inff. 59. per Brook, Ow. ; 


" 8, he 9" ly: ty © 
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Or if a Queen Dowager takes a huſband, noble or not 


noble : For ſhe by her ſubſequent marriage ſhall not lole 
her dignity. 2 1n/t. 50. Yer if a woman, noble by 
deſcent, marries to an inferior degree of nobility, as, if 
the daughter of a duke marries a baron, ſhe ſhall have 
precedence only as a baroneſs. Ow. 82. 

Prie fort et dure, See Poine fort et dure, 

Peiſa, A pound weight; it was anciently ufed for 
pongus, Cowell, edit. 1727. | 

Felo, A peel, a pile, a fort. The citadel or caſtle 
in the //le of 1/an, was by this name granted to Sir obn 
Stanley, Pat. 7 H. 4+ Ms 18. | 

Jrife and Jelire, (Pelfra) In time of war the Earl 
Marſhal is to have of all preys and bootics, all the gelded 
beaſts, :except ſheep, hogs and goats; which is called pe/- 

re, Cowell, edit, 1727. 

Preilage, (Rot. Parl. 11 H, 
paid for ſkins, pelts, or leather, 

Peliicia, A pilch, Trunica vel indumentum pelliceum ; 
hinc ſuper-pelliceum, a ſur-pilch, or ſur-plice. Spelman. 

Pellipacius, (Pat. 15 Edw. J. pag. 2. mM. 45.) A 
leatherſcller or tkinner. | 

Priiota, (Fr. Pel/zte) "The ball of the foot. Sce C'. 
In/l. par. 4. fel. 308. x | 

Peit-wovi, Is the wo! pulled off the fkin, or pelt of 
dead ſheep. 8 H. 6. cap. 22. | 

Penwvivke Toileze in Oxford, The maſter intitled to 
a prebend in the church of Gloucefler, 12 Ann. it. 2. c. 6. 
ſeCt. 11. 

Pen, Signifies a high mountain, as Mr. Camden tells 
us in his Britannia, It was ſo called by the Brains; and 
not only by them, but by the old Gauis: From whence 
thoſe high hills, which divide France and 1taly, are called 
Appennines. Cowell, edit. 1727. 

Penal laws, Are of three kinds, v/z. Pena pecunia- 
ria, pana corporalis, and pena exilii. Cro. Jac. 415. And 
penal ſtatutes have been made upon many and various 0c- 
caſions, to puniſh and deter offenders; and they ought 
to be conſtrued ſtrictly, and not to be extended by equity, 
but the words of them may be interpreted beneficially ac- 
cording to the intent of the legiſlators. 1 1»/?.. 54, 268. 
where a thing is prohibited by -ſtatute under a penalty, 
it the penalty, or part of it, be not given to him who will 
ſue ſor the fame ; it goes and belongs to the King, Rot. 
Entr. 433. 2 Hawk. 265. Put the King cannot grant 
to any perſon, any penalty or forfeiture, &c. due by any 
ſtatute, before judgment thereupon had; though after 
p:ca pleaded, juitices of afliſe, &c. having power to hear 
and determine offences done againſt any penal ſtatute, 
may compound the penalties with the defendant, by vir- 

- tue of the King's warrant or privy ſeal. Stat. 21. Fac. 1. 
c. 3. There are penalties ordained by ſeveral penal as 
of parliament, to be recovered in any court of record ; 
but this 1s to be underſtood only of the courts at J/7e/{min- 
ter, and not 'of the courts of record of inferior corpora- 
tions. Fenk. Cent. 228, See Statutcs, 

Penalty of Bonds, Sc. If a man brings an aCtion 
of debt upon a bond for performance of covenants, the 
plaintiff ſhall recover the whole penalty of his bond ; be- 
cauſe in debt, the judgment mult be according to the de- 
mand, and the demand is to be for the whole penalty ; but 
upon the defendant's bringing a bill in equity, and pray- 
ing an injunction to the ſuit at Common law, the court 
of equity uſually grants it till the hearing of the cauſe; 
and upon hearing of the cauſe, they will continue. the 
injunction farther, and order a trial at law on a quantum 
damnificatus, for the jury to find what damages the plain- 
tiff received by reaſon of the breach of covenants, &c. 
And they farther order, that after ſuch verdi&t given at 
the Common law, both parties ſhall reſort back for the 
decree of that court : ſo that here mult be ſeveral ations 
and fuits at law and in equity; whereas a bare aCtion of 
covenant, without ſuing for the penalty of the bond, 
will make an end of the buſineſs in leſs time, and for a 
much leſs charge. 2 Lill. Abr. 288, 289. A perſon 
being intitled to the penalty by law, a court of equity 
will not relieve againſt it, without paying principal, inte- 
reſt and coſts; and where a penalty is recovered at Jaw 
and paid, Chancery may decree the party to refund all, 


3 


4.) The cuſtom or duty 


TfatisfaQtion to the church, for the ſcandal he hath given 


{and cucumitances ct the fat; as in the caſe of defama. 


P::--B--N 
except the principal and intereſt, Ec, Chan, Rep. 47 
This court will not generally carry the debt beyond the | 
penalty of a bond: yet where a plaintiff came to be te. 
lieved againſt ſuch penalty, thouzh it was decreed, it was 
on the payment of the principal money,.intereſt and cofl;- 
and notwithſtanding they exceeded the penalty, this win 
affirmed. 1 Fern. 350. Abr. Caf. Eg. 92. See 16 Vin 
Atr. tit. Penalty. ; 
Penance, Is an eccleſiaſtical puniſhment, uſed in the 
diſcipline of the church, which doth affe& the body of 
the penitent ; by which he is obliged to give a public 
by his cvil example.” So in the primitive times, they 
were to give tcitimonies of their reformation, before the; 
were re-admitted to partake of the myſteries of the 
church. In the caſe of inceſt, or incontinency, the fg. 
ner is uſually injoined to do a public penance in the ca. 
thedral, or pariſh church, or public market, bare-legged 
and bare-headed, in a white ſheet, and to make an open 
confeihon of his crime in a preſcribed form of words. 
which is augmented or mederated according to the qua« 
lity of the fault, and the diſcretion of the judge. 

50 in ſmaller favits and ſcandals, a public fatisfaQion 
or penance, as the judge fhall decree, is to be made he. 
fore. the miniiler, churchwardens, or ſome of the Pa- 
tiſhioners, reipect being had to the quality of the offence, 


con, or laying violent hands on a miniſter, or the like, 
God. Apperid. 18. See JD:vljibitiun, | 
3-enaiice, Art Cummon law, where a 
mute. See I-aine fort et dures 
j\EALrarh f, A penon, or enſign-bearer. 
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Pen PLff. See Poſt. 

PDenny-wrlght, As every pound contained twelye 
Ounces, each ounce was formerly divided intotwenty parts, 
called penny wrights; and though the perny-weight he 
altered, yet the denominatica till continues. Every 
penny-weight is ſubdivided into -twenty-ſour grains, 
Cowe'l, edit. 1727. | | | 
Wenn, (mentioned in ſtat. ir Ric. cafe 1.) Is 1 
ſtandard, banner or enfign, carried in war. Czuel!, ©, 
1727. 

Pena ſaits, Cajzi, fc. A wey of ſalt, or cheeſe, 
conta;ning 256 pounds, Cowell, edit, 1727. 

Penſam, 44 penſam, 'The ancient way of paying into 
the Exchequer as much money for a pound ſterling, as 
weighed twelve ounces 7roy, Payment of a pound d mw 
mero imported juit twenty ſhillings ; ad ſcalam tvrenty 
thillings, and fix pence; and ad perſam, imported the full 
weight of twelve ounces, See Lowndes's Ejjiy on Ciin, þ. 4 

z-enſion, (Fr. Penſion) /\n allowance made to any 
one without an equivalent. Tchnf. And to receive pen- 
ſion from a foreign prince or ſtate, without leave of our 
King, has been held to be criminal, becauſe it may 1in- 
cline a man to prefer the intereſt of ſuch foreign prince 
to that of his own country, 1 Haw. P, C. 58. vis 
pence 1n the pound to be deduced of all ſalaries, 5 6. 
fl. 1. c« 27. jet. 19. 12 Geo. x... 2. What penſions 
are chargeable with the land-tax, and what exempt, 
appears by the fſevrral Jand-tax a&ts. See Pali 
ment. | 

Penficns Bf cyurcizes, Are certain ſums of money 
paid to clergymen in lieu of tithes. And ſome churches 
have ſettled on them annuities, penſions, Fc, payable by 
other churches; | which pentions are due by virtue of 
| ſome decree made by an ecclcf}aiti 


perion ſtand; 


"#2 we l ; edi : 


ical judge upcn a con- 
troverſly for tithes, by which the tithes have been de- 
creed to be enjoyed by one, and a peniion inſtead there- 
of to be paid to another ; or they have ariſen by virtue 
of a deed made by the conſent of the parion, patron and 
ordinary ; and if ſuch penſion hath been uſually paid for 
twenty years, then it may be claimed by prefcription, 
and be recovered in the ſpiritual court; or a parſon may 
proſecute his ſuit for a penſion by preſcription, either 1! 
that court or at Common law, by a writ of annvity; 
but if he takes his remedy at law, he ſhall never aftcr- 
wards ſue in the ſpiritual court: if the preſcription Þ 
decreed, that muſt be tried by the Common law. f. N. 
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$1. Hardr. 230. Vertr. 120. A ſpiritual perſon may 
{ae in the ſpiritual court, for a penſion originally granted 
nd confirmed by the ordinary ; but where it is granted 
by a temporal perſon to a clerk, he cannot; as if one| 
rant an annuity to a parſon, he muſt ſue for it in the 
;cmporal courts» Cre, Eiiz. 675, See Eccleſiaſtical 
Courts. | | 

Penſion of the inns of court, That which in the two{ 
Temples is called a parliament, and in Lincoln's Inn a 
euncil, is in Gray's Inn termed a pen/iony that is, an aſ- 
ſembly of the members of the ſociety to conſult of the 
affairs of the houſe. And in the inns of court, penſions | 
are certain aanual payments of each member to the houſe. 
Cnwell, edit. 1727+ ; 

Pevſioners, (Penſzonariz,) Are a band of gentlemen 
ſo called, that atteud as a guard. upon the King's per- 
{on ; 'They were inſtituted anno 1539, and have an al- 
lowance of fitty pounds a year, to maintain themſelves 
and two horſes for the King's ſervice. See Staw's Annals 


97 enſion-writ. When a penſion-writ is once iflued, 
none ſued thereby in any inns of court ſhall be diſcharged 
or permitted to come into commons till all duties be 
paid, Order in Gray's [nn, wherein it ſeems to be a per- 
emptory order, againſt ſuch of the ſociety as are in arcear 
for pen/ions and other duties. Cowell, edit. 1727. 
Penteccſtalz, ( Pentece/talta,) Were certain pious ob- 
lations made at the feaſt of Pentecoft, by pariſhioners to 
- their pariſh prieſt, and ſometimes by inferior churches or 
pariſhes, to the principal mother church. Which obla- 
tions were alſo called //hitſen farthings, and were divided 


' Per cuiet 


| 


into four parts, one to the parith-prieſt, a ſecond to the 
oor, a third for repair of the church, and a fourth to the 
biſhop. Stephens of Precurations and Pentcco/tals. Sec 
Kennet's Giofſary in Pentecs/iplia. 
Peny, (Saxon Perzg,) Was our ancient current flver. 
2 Infl. fil. 575. "The Saxons had no other ſort of filver 
coin. It was equal in weight to our three-pence : Five 
of thoſe penzes made one thilling Saxon, and thirty pentes 
made a mark, which they called mance, and weighed as | 
much as three of our halt-crowns. "The Eng/zh ry called 
ſterling is round, without clipping, and weighs 32. grana 
frumenti in medio ſpice; twenty pence make an ounce, and 
twelve ounces make a pound. Stat, {Zdw. 1, It was | 
made with a croſs in the middle, and broke into halfpence | 
and farthings. Cowell, edit. 1727, — _ | 
Penn-weight, Se2 Penny-weight. | 
mbulatio fore/iz,) | 


j-eppec., See SPICes., | 

Perambulation of the foreſt, /Pera 
Is the ſurveying or walking about the foreſt, or the limits 
of it, by juitices, or other officers thereto appointed, to 
ſet down the metes and bounds thereof, and what 1s with- 
in the foreſt, and what without. 17 Car. I. cape. 16. 20 
Car. 2, cap. 3 &4 nfl, fol. 309. vee 16 in. Abr. 306. 
dee Purlicu, | | | 

Perambulatione facienda, Is a writ that is ſued out by 
two or more lords of manors lying near one another, 
and conſenting to have their bounds ſeverally known. It 
is directed to the ſheriff, commanding him to make per- 
ambulation, and to ſet down their certain limits. F, N, B, 
fol. 133, See Hationabilibus diviſis, ad Reg. Orig. 
fo!, I . | p 

Pres, for Pertica, A perch. Et unam acram preati per 
majorem percam. Admaſtic. tome 2. pag. 87. _ | 

Percaptura, A weir, or place in a river made up with 
\ banks, damms, &:. for the better convenience of pre- 

ſerving and taking of fiſh: of which kind there were ſe- 
veral artificially contrived in moſt waters and ſtreams, 
Cowell, edit, 1727. 
- Pecch, for (Pe: tica, ) Is uſed with us for a rod or pole of 
ſixteen foot and a half in lengih; whereof forty in length, 
and four in breadth, make an acre of ground, Crompe. Fur, 
fel. 222. Yet by cuſtom of the country it may be longer, 
as he there ſaith z and ſeveral counties differ herein, for 
in Staffordſhire it is twenty-four foot, in the foreſt of Sher- 
wood twenty-five. In Herefordfbire a perch of wallingis 
ſixteen ſoot and a half: a perch of ditching twenty-one 
foot: in the foreſt of Cant twenty five : in the foreſt of 


| 
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ui et Poſt. See Entry. Ty 
Perding?, (Mentioned in Leg. 2, 1. cap. 29:) Signifies 
the dregs of the people, viz. men of no ſubſtance, 7 
Perdonatio utlagariae, Is a pardon for him, who for 
contempt in not coming to the King's court is outlawed, 
and afterwards of his own accord yieldeth himſelf to pri- 
oo Reg. Fudicial. fol, 28. Leg. Edw. Confeſſ. cap. 18. 
9. | 
Peremptory, (Peremptorius, 


from the verb þperimere, t 
cut off, r Sag 


» ) Joined with a ſubſtantive, as aQion or excep- 
tion, ſignifies a final and determinate at, without hope of 
renewing or altering, So F:tzherbert calleth a peremptory 
action. Nat. Brev. fol. 35, 38, 134, t08. and nonſuit per= 
emptory, Idem, fol: 5, 11. A peremptory exception, Brac- 
ton, lib. -4. cap. 20. Smith de Rep, Angier. lib. 2. cap. 1 3. 
calleth that a peremptory exception, which makes the ſtate 
and iſſue in a cauſe, Cowell, edit, 1927----. 

If a defendant in an action tender an iſſue in abate« 
ment of the plaintiff's writ, and the plaintiff demurs upon 
the iſſue, if on arguing the demurrer the ifſue is over- 
ruled as not good; the court will give the defendant a 
day over to anſwer peremptorily, viz. to plead a plea to 
the merits of the caule, the former plea, which was Over= 


| ruled,. being only in abatement of the writ: but it is 


otherwiſe where ſuch an iſſue and demurrer is in bar of 
the aCtion ; for there the merits of the cauſe are put upon 
it. Trin. 24 Car. 1. B. R. 2 Lil', Abr. 190. A per=- 
emptory day is when a buſineſs is by a rule of court to 
be ſpoke to at a preciſe day ; but if it cannot be ſpoken 
unto them by reaſon of other buſineſs, the court, at the 
prayer of, the party concerned, will diſpenſe with the not 
ſpeaking to it at that time, and give a farther day without 
prejudice to him ; and this is called the putting off of a 
pere:nytory, and 1s uſed to be moved for by counſel at the 
ridog of the court, when it is granted of courſe. 2 Lill; 
ttds | 

Perinde valere, Is a term in the Ecclefiaflical law, 
and ſignifies a diſpenſation granted to a clerk, that being 
defective in his capacity for a benefice, or other eccleiiaſti- 
cal function, is de fad?o admitted to it; and it hath the 
appellation from the words, which make the faculty as 
elieCtual to the party diſpenſed with, as if he had been 
actually capable of the thing for which he is diſpenſed with 
at the time of his admiſhon, 25 7. 8. cap. 21. it is called 
a writ, 

Perindinare, To ſtay, remain, or abide in a place, 
Patri qui tunc Londiniis perindinavit nuntios dirigens, Matt. 
Weſtm. anno 1016. PForteſcue, cap. 36. | 

Periphraſis, Circumlocution ; ule of many words to 
expreſs the ſenſe of one. Fohnſ. No periphraſis, or cir- 
cumlocution wall ſupply words of art, which the law hath 
appropriated for the deſcription of offences in inditments: 
and not any periphraſis, intendment or concluſion ſhall _ 
make good an indiQtment, which doth not bring the fact 
within all the material words of a ſtatute ; unlets the ſta- 
tute be recited, &c. Cro. Eliz. 535, 749, 2 Hawk, P. 
C. 224, 249. | | 

Perjury and ſubornation. Perjury, (Perjuriwum ef? 
mendacium cum juramento firmatum,) Is a crime commit- 
ted, when a lawful oath is adminiſtred by any that bath 
authority to any perſon in any judicial proceeding, who 
{wears abſolutely and falſely in a matter material to the 
iſſue, or cauſe in queſtion, by their own act, or by the 
ſubornation of others, And if a man call me perjured 
man, 1 may have my aCtion upon the caſe ; but it muſt 
be intended contrary to my oath in a judicial proceeding : 
but for calling me a forſworn man, no aftion lies ; becauſe 
the forſwearing may be extra judicial, Coke's Inſt, 3 part, 
fol. 163. | 

Porinry by the Common law is defined a wilful falſe 
oath by one who, being lawfully required to depoſe the 
truth in any proceeding in a court of juſtice, ſwears ab- 
ſolutely in a matter of ſome conſequence to the point in 
queſtion, whether he be believed or not. 2 Hawk. P. 
C. 272. 

Sabomativa of perjury by the Common law is an of- 
fence in procuring a man to take a falſe oath amountin 
to perjury, who aCtually takes ſuch oath ; but it ſeemeth 


Clarendan twenty, &c, Cowell, edit 1727+ 
Vog, Il, N* 112. | 


clear, that if the perſon, incited to take fuch an oath, 
. 6 L do 


» 
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roborate the more material part of the evidence; as if 
in treſpaſs for ſpoiling the plaintiff's cloſe with the 4+. 
fendant's ſheep, a witneſs ſwears that he ſaw ſuch x 
number of the defendant's ſheep in the cloſe; and hein 
aſked how he knew them to be the defendant's, "aa, 
that he knew them by fuch a mark, which he knew to 
be the defendant's, where in truth the defendint never 
| uſed any ſuch mark. 1 Hawk. P. C. 175. | 


; a Os 
do not aQtually take it, the perſon by whom he was {0 
incited is not guilty of ſubornation ; yet it is certain, that 
he is ſo liable to be puniſhed, not only by fine, but alſo 
by infamous corporal punithment. 1 Roe/. Abr. 41, 57- 
Yelv. 72. Cro. Fac. 158. 2 Keb. 39g. 3 Mod. 122. 
1 Hawk. P, C. 177. 


r. I hat is perjury by the Common law, an 
Rrrained and puniſhed. | 


| 
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2. How reſlrained and puniſhed by ſlatute. 


1. What is perjury by the Common law, and hit re- 
Rlrained and puniſhed. 


it, It is neceſſary to conſtitute the offence perjury, 
that the falſe oath be taken wilſully, viz. with ſome de- 
gree of deliberation, and not merely owing to ſurprize or 
 inadvertency, or a miſtake of th 
tion. . '5 Mod. 250. | 

2dly, The oath muſt be taken either in a judicial pro- 
ceeding, or in ſome other public proceeding of the like 
nature, wherein the King's honour or intereſt are con- 
cerned ; or before-commiſſioners appointed by the_King to 
inquire of the forſeitures of his tenants, or of defective 
titles wanting the ſupply of the King's patents ; but it 
3s not material whether the court, in which a falſe oath 
is taken, be a court of record or not, or whether it be 
a court of Common law, or a court of equity, or Civil 
law, &c. or whether the oath be taken in the face of 
the court, or out of it, before perſons authoriſed to exa- 
mine a matter depending in it; as before the ſheriff 
on a wiit of enquiry, &c. or whether it be in relation 
to the merits of a cauſe, or in a collateral matter ; as 
where one, who offers himſelf to be bail for another, 
fwears that his ſubſtance is greater than. it is, &c. but 
neither a falfe oath in a mere private matter, as in mak- 
ing a bargain, &c, nor the breach of a promiflory oath, 
whether public or private, are puniſhable as perjury. 
1 Hawk. P.C. 173. and ſeveral authorities there cited. 

3dly, 'I he oath ought to be taken before perſons law- 
fully authoriſed to adminiſter it; for if it be taken be- 
fore perſons aCting merely in a private capacity, or be- 
fore perſons pretending to a legal authority of admini- 
ſtering ſuch oath, but having in truth no ſuch authority, 
it is not puniſhable as perjury; yet a falſe oath taken be- 
fore commiſſioners, whoſe commiſhon at the time 1s in 
ſtcictneſs determined by the demiſe of the King, is per- 
Jury ; if taken before ſuch time as the commiſhoners had 
notice of ſuch demiſe; for it would be of the utmoſt ill 
conſequence in ſuch cafe to make their proceedings wholly 
void. 1 Hawk, P. C. 1734. | 

4thly, 'The oath ought to be taken by a perſon ſworn 
to depoſe the truth; and therefore a falſe verdiEt comes 
not under the notion of perjury, becaufe the jurors ſwear 
\Not to depoſe the truth, but only to judge truly of the 
depoſitions of others; but a man may be as well perju- 
red by an oath in his own cauſe, as in an anſwer in Chan- 
cery, or in an anſwer to interrogatqries concerning a con- 
tempt, or in an affidavit, &c. as by an oath taken by 
him as witneſs in another's cauſe. 2 Hawh. P. C. 174- 

5thly, It is not material, whether the thing ſworn be 
in itſelf true or falſe, where the perſon who ſwears it in 
truth knows nothing of it. 1 Hawk. P. C. 175. 

Gthly, 'The oath mult be taken abſolutely and direct 
Iy; and therefore if a man only ſwears as he thinks, re- 
members or believes, he cannot be guilty of perjury. 1 
Hawk. P. C. 175. | 

7thly, The thing ſworn ought to be ſome way mate- 
rial; for if it be wholly foreign from the purpoſe, or al- 
together immaterial, and neither any way pertinent to 
the matter in queſtion, nor tending to aggravate or ex- 
tenuate the damages, nor likely to induce the jury to 
give the readier credit to the ſubſtantial part of the evi- 
dence, it cannot amount to nag becaufe it 13 wholly 
idle and inſignificant ; as where a witneſs introduces his 
2vidence, with an impertinent preamble of a ſtory con- 
ccrning previous facts, no way relating to what is mate- 
rial,, and is guilty of a falſity as to ſuch fas; but it 
ſeems a reaſonable opinion, that a witneſs may be guilty 
of perjury in reſpeCt to a falſe oath concerning a mere 


e true ſtate of the queſ-| 


8thly, It Goes not ſeem material, whether the falſe 


oath were credited or not, or whether the party, 1 whoſe 
| prejudice it was taken, were 1n the event any ways (2. 


maged by it; for the proſecution is not grounded on the 
damage to the party, but on the abuſe of public jultice, 
1 Hawk. P.C. 177. 

2. How reſtrained and puniſhed by flatute, 

By the 5 £/'z. «9. it is enaCted, © That whoever ſhall 
 unlawſully and corruptly procure any witneſs or witneſſes 
by letters, rewards, promiſes, or by any other ſiniſter and 
unlawful labour or means whatſoever, to commit any wil. 
ful and corrupt perjury in any matter or cauſe what. 
ſoever depending in ſuit or variance by any writ, ation, 
| bill, complaint or information in any wife concerning 
any lands, tenements or hereditaments, or goods, ch. 
tels, debts or damages in any of the King's courts of 
Chancery, 7Yhitehall or elſewhere, within any of the 
King's dominions of England or //a/es, or the marches 
of the ſame, where any perſon or perſons ſha!l have au- 
thority by virtue of the King's commiſſion, patent oz 
writ, to hold plea of land, or to examine, hear or de. 
termine any title of lands, or any matter of witneſſes con- 
cerning the title, right or intereſt of any lands or tenz. 
' ments or hereditaments, or in any of the King's couris 
of record, or in any leet, view of ſrank-pledge or !aw, 
ancient demeſne court, hundred court, court baron, or 


.in the court or courts of the fannery in the counties of 
Devon or Cornwall, or ſhall unlawfully or corruptly pro- 
cure or ſuborn any witneſs or witnetfes, who {hall be 
{worn to teſtify in perpetuam rei memcriam, fhall for ſuch 
offence, being thereof Jawfully convicted or attainted, 
forfeit the fum of 40/. And if any ſuch offender, fo _ 
being convicted or attainted, ſhall not have any goods or 
chattels, lands or tenements, to the value of 40 /, that 
then every fuch perſon ſhall ſuffer impriſonment by the 
{pace of one half year, without bail or mainpyrize, ard 
ſtand 'upon the pillory the ſpace' of one whole hour in 
ſome market town next adjoining to. the place where the 
offence was committed, in open market therc, or in the 
market town itſeif where the offence was committed.” 

And Seg. 5.-it 1s farther enacted, * That no perſon, 
being fo convicted or attainted, ſhal! from henceforth be 
received as a witneſs in any court of record in any «& 
the King's dominions of England, I/ales, or the marches 
of the ſame, till ſuch judgment againſt him ſhall be re- 
verſed by attaint or otherwiſe, and that upon every ſuch 
reverſal, the party grieved ſhall recover damages againſt 
the party who did procure the ſaid judgment fo reverled to 
be firſt given.” 

And Se. 6. it 15 farther enaQted, © That if any per- 
ſon or perſons ſhall either by the ſubornation, unlastvl 
procurement, ſiniſter perſuabon, or means of any other, 
or by their own act, conſent or agreement, wilfully and 
corruptly commit any manner of wiltul perjury by his 
their depoſition in any of the courts before-mentioned, 0t 
being examined in perpetuam rei niemriam, that then 
every ſuch offender being duly convited or attainted 
ſhall forfeit. 20 /. and have impriſonment by the ſpace of 
Fx months, without bail or mainprize, and the oath 
ſuch offender ſhall not from henccforth be received in 
any court of record in England or J/ales, until fuck 
judgment be reverſed, &c, on which reverſal the paitf 
L 5anrtry ſhall recover damages in the maner before-met- 
tioned,” 

And $Se@. 7..it is farther enaQed, © That if ſuch of- 
fender ſhall not have goods or chattels to the value 0 
204, that then ſuch perſon ſhall be ſet on the pillory 'n 
ſome market place within the ſhire, city or boroug 
where the offence ſhall be committed, by the ſheriff or his 


miniſters, if it ſhall fortune to be without any city ro 
uc 


circumſtance, if ſuch oath have : plain tendency to cor- 


* 


town corporate; and if it happen to be within any |! 


city 
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city or town corporate, then by the head officer of ſuch 
city, &g- where he ſhall have both ears nailed.” 

And Set. 8 & 9. it is farther enaQted, * "That one 
moiety of the ſaid forfeitures ſhall be to the King, and 
the other moiety to ſuch perſon as ſhall be grieved, hin- 
dered or moleſted by reaſon of any of the offences before- 
mentioned, that will ſue for the ſame, &c. and that as 
well the judge and judges of every ſuch of the ſaid courts 
where any ſuch ſuit ſhall be, and whereupon any ſuch per- 
;vry ſhall be committed, as alſo the juſtices of afliſe and 

ol-delivery, and juſtices of peace at their quarter-ſeſſions 
both within the liberties and without, may inquire of, 
hear and determine all offences againſt the ſaid act,” 

But it is provided, Se&. 11. © That the ſaid aCt ſhall 
no way extend to any ſpiritual or eccleſiaſtical court, but 
that every ſuch offender as ſhall offend in term as afore- 
{aid, ſhall be puniſhed by ſuch uſual and ordinary laws 
as areuſed in the ſaid courts,” 

Provided alſo, Se.. 13. ** That the ſaid ſtatute ſhall 
not reſtrain the authority of any judge having abſolute 
power” to puniſh perjury before the making thereof, but 
thatevery ſuch judge may proceed in the phniſhment of all 
offences puniſhable before the making of the ſaid ſtatute, 
in ſuch wiſe as they might have done and uſed to do to) 
all purpoſes, ſo that they ſet not on the offender leſs pu- 
niſhment than is contained in the faid aft,” 

In the conſtruCtion of this ſtatute the following opinions 
have been holden : | 
That every indifQtment or aQion on this ſtatute muſt 
exactly purſue the words of it; and therefore if it al- 
lege, that the defendant depoſed ſuch a matter falſo & 
deceptive, or falſo & corrupte, or falſa & woluntarie, 
without ſaying, voluntarie & corrupte, it is not good, 
though concluded, that fic woluntarium & corruptum 
commiſit perjurium contra formam flatuti, &c. Allo it is 
ſaid to be neceſſary expreſ#ly to ſhew, that the defendant 
was ſworn ; and that it is not ſuſhcient to ſay, that 7as| 
per ſe ſacro evangelio depoſuit. Cro. -Eliz. 147, Hetl. 
© 22, Savil. 43. 2 Leon. 211. 1 Show. 198. Cro. 
Eliz. 105. ODER GE ey d | 
- But there is no need to ſhew, whether the party took 
the falſe oath through the ſubornation of another, or of his 
own a, though the words of the ſtatute are, * If perſons 
by ſubornation, &c. or their own aCt, Tc. ſhall commit 
wilful perjury 3” for there being no medium between the 
branches of this diſtinion, they ſeem to be put in ex 
abundanti, and to expreſs no more than the law would 
have implied, and therefore operate nothing. 3 Buift. 147. 

It hath been adjudged, that a man cannot be guilty of 
perjury within this ſtatute, in any caſe wherein he may 
not poſſibly be guilty of ſubornation of perjury within it; 
ſor it is reaſonable to give the whole ſtatute the ſame 
conſtruction ; neither can it be well intended, that the 
makers of the ſtatute meant to extend its purview farther 
as to perjury, which they ſeem to eſteem the leſſer crime, 
than to ſubornation of perjury, which they ſeem to eſteem 
the greater z and therefore ſince the clauſe concerning 
ſubornation of perjury mentioning only matters depending 
by writ, bill, plaint or information, concerning heredi- 
taments, goods, debts or damages, &c, extends not to 
perjury on an indictment or criminal information ; the 
Cauſe concerning perjury, though penned in more general 


FAM: 
inquiry of damages is within the ſtatute. 5 Cs. 99- Gre 
Jac. 120. 4 Inft, 164. 2 Leon. 201. Yelv. 120. Cre, 
Eliz, 148. 2 Roll, Abr. 77 

It hath been colle&ted from the clauſe which gives an 
action to the party grieved, that no falſe oath is within 
the ſtatute, which doth not give ſome perſon a juſt cauſe 
of complaint; and therefore, that if the thing ſworn be 
true, though it be not known by him that ſwears it to be 
lo, the oath is not within the ſtatute, becauſe it gives no 
juſt cauſe of complaint to the other party, who would _ 
take advantage of another's want of evidence to prove the 
truth ; alſo from the ſame ground no falſe oath can be 
within the ſtatute, unleſs the party againſt whom it was 
ſworn ſuffered ſome diſadvantage by it; and therefore in 
every profecution on the ſtatute, you muſt ſet forth the 
record wherein'you ſuppoſe the perjury to have been com«= 
mitted, and muſt prove at the trial, that there is ſuch a 
record, either by aCtually producing it, or an atteſted 
copy ; allo in the pleadings you muſt not only ſet forth 
the point wherein the falſe oath was taken, but muſt alſo 
ſhew how it conduced to the -proof or diſproof of the 
matter in queſtion; and if an ation on the ſtatute be 
brought by more than one, you muſt ſhew how the per- 
Jury was prejudicial to each of the plaintiffs ; but it ſeems 
that a perjury, which tends only to aggravate or extenuate 
the damages, is as much within the ſtatute as a perjury 
that goes direCtly to the point in ifſuez and a perjury, 
in a cauſe wherein an erroneous judgment is given, is a 
good ground of proſecution upon the ſtatute till the judg- 
ment be reverſed. x Hawk. P. C. 181. 

If perjury be committed, that is within -the ſtatute, 
but concludes not contra formam ftatuti; yet it is a good 
indictment at Common law, but not to bring bim within 
the corporal puniſhment of the ſtatute. 2 Hale's Hf2. 
P, GC. IQT1-2, . | : 

By the ſtat. 2 Geo. 2. c. 25. /. 2. The more effeQtually 
to deter perſons from committing wilful and corrupt per- 
jury, or ſubornation of- perjury, it is enacted, ** That 
beſides the puniſhment already to be inflifted by law for 
ſo great crimes, it ſhall and may be lawful for the court 
or judge before - whom. any perſon ſhall be convicted of 
wiltul and corrupt perjury, or ſubornation of perjury, 
according to the laws now in being, to order ſuch perſon 
to be ſent to ſome houſe of correction within the ſame 
county, for a time not exceeding ſeven years, there to be 
kept to hard labour during all the ſaid time, or otherwiſe 
to be tranſported to ſome of his Majeſty's plantations be- 
yond the ſeas, for a term not exceeding ſeven years, as 
the court ſhall think proper ; and therefore judgment ſhall 
be given, that the perfon convicted ſhall be committed 
or tranſported accordingly, over and beſide ſuch puniſh- 
ment as ſhall be adjudged to be inflited on ſuch perſon 
agreeable to the laws. now in being; and if tranſportation 
be directed, the ſame ſhall be executed in ſuch manner 
as is or ſhall be provided by law for the tranſportation of 
felons; and if any perſon fo committed or tranſported 
ſhall voluntarily eſcape or break priſon, or return from 
tranſportation before the expiration of the time for which _ 
he ſhall be ordered to be tranſported as aforeſaid, ſuch per- 
ſon being. lawfully convicted ſhall ſuffer death as a felon 
without benefit of clergy, and ſhall be tried for ſuch fes 
lony in the county where he ſo eſcaped, or where he 


. 


words, hath been adjudged to. come under the like re- 
friction : alſo ſince the clauſe concerning ſubornation of 
perjury, relates only to perjury by witneſſes, that con- 
cerning perjury ſhall extend only to the like perjury ; and 
therefore not to perjury in an anſwer in Chancery ; or in 
iwearing the peace. againſt a man ; or in any preſentment 
by a homager in a court baron; or in a wager of law, 
or in ſwearing before commiſſioners of enquiry of the 
King's title to lands ; and by the opinions of ſome, a 
falſe affidavit againſt a man in a court of juſtice is not 
within the ſtatute; but if ſuch affidavit be by a third 
Þerfon, and relate to a cauſe depending in ſuit before the 
court, and either of the parties in variance be grieved, 
hindered or moleſted, in reſpeCt of ſuch cauſe, by reaſon 
of the perjury, it may ſtrongly be argued that it is within 
the purview of the ſtatute ; alſo- it ſeems the better opi- 


non, that a falſe oath before the ſheriff on a writ of | 


ſhall be apprehended. | CR 
"Stat. 23 Geo. 2. cap. 11. ſe, 1. In every information 
or indictment for wilful and corrupt perjury, lt ſhall be. 
ſufficient to ſet forth the ſubſtance of the offence charged, 
and by what court, or before whom the oath was taken 

(averring ſuch court or. perſon to have authority to ad- 
miniſter the fame) together. with the proper averment to 
fallify the matter wherein the perjury is aſſigned, without 
ſetting forth the bill, anſwer, information, indiftment, 
declaration, or any part of any record or proceeding; 
and. without ſetting forth the commiſſion or authority of 
the court or perſon before whom the perjury was com- 
muted.:..1-7. © | | 
Sef. 2. In every information or inditment for ſub- 
ornation, of perjury, or for corrupt bargaining with others 
to commit wilful and corrupt perjury, it ſhall be ſuſſi- 
cient to fet forth the ſubſtance of the offence att, 
without 
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Without ſetting forth the bill, anſwer, information, in- 


dictment, declaration, or any part of any record or pro- 
ceeding, and without ſetting forth the commiſſion or au- 
thority of the court or perſon before whom the perjury was 
committed or agreed to be commited, | 

$22. 3. It ſhall be lawful for any juſtice of afliſe, or 
niſi prius, or general goal-delivery, or of any of the great 
ſeſhons of I/ales, or of the counties palatine (fitting the 
court, or within 24 hours after) to dire&t any perſon exa- 
mined 2s a witneſs before them, to be proſecuted for 
perjury, in caſe there appear a' reaſonable cauſe; and to 
aſſign the party injured, or other perfon undertaking ſuch 
proſecution, counlel who ſhall do their duty without fee. 
And every proſecution ſo direQted ſhall be carried on 
without payment cf any tax, and without payment of 
any fees in court, or to any officer of the court. And 
the clerk of afliſe, or his aſſociate or prothonotary, or 
other officer of the court attending when ſuch profecution 
is direCted, ſhall without fee give the party injured, or 
other perſon undertaking ſuch proſecution, a certificate 
of the ſame being directed, with the names of the counſel 
aſſigned him ; which certificate ſball be deemed ſufficient 
proof of ſuch proſecution having been direCted as aforeſaid. 


Provided that no ſach direQtion or certificate ſhall be given 


in evidence upon any trial againſt any perſon upon a pro- 
fecution fo dircCted. | 

Perjury 'and ſubornation excepted out of the genera] 
pardon, 20 Geo. 2. C 52. ſcet. 19, 21. 

Perkins, Was a learned lawyer, a fellow and bencher 
of the Inner Temple, that lived in the days of Edward the 
Sixth, and Queen Mary, 
| book upon divers parts of the Common Law. Cowel!, 
edit. 1727» | 

Permit, (from permitto,) Is a permiſhon or licence 
for perſons to pals with or fell goods, on their having 
paid the cuſtom duties for the ſame. It is mentioned in 
ſtat. 9 Geo. 2. c. 35. See Cuftome. 

Permutatione archidiaconatus et eccieſiae eidem annerae 
cum ecclefia et prebenda, Is a writ to an ordinary, com- 
manding him to admit a clerk to a benefice, upon ex- 
change made with another. Reg. Orig. fol. 307. 

Her my et per tout, A joint tenant is ſaid to be ſeiſed 
of the land he holds jointly per my & per tout, 1. e. He is 
ſeiſed by every parcel, and by the whole. LZitt. ſee. 
288. Totum tenet & nihil tenet, ſe totum comuntilim & 
wihil perſe ſeparatim. BraCt. lib. 5. 4.30- Ef 

Pernarcy, A taking or receiving tithes in pernancy ; 
that is, tithes taken, or that may be tak-n in kind, 
Corell, edit. 1727 | 

Perner of proji's, (from the French preneur, a taker 
or receiver) [s he that takes or receives the profits, as 
pernir of profits. 1 H. 7. 1. Pernor of profits, and 
Ce/tuy que uſe, is all one. Co. Rep. 1 fol. 123. Chudley's 
cale. See 21 Ric. 2. cap. 15, and Co, on Lit, fel, 

89. b. | | | 
| . Þerpars, A part or ſhare of the inheritance. See 

Fleta, lib. 2. cap. 54. par 19. viz. Tanguam terram que 
| bhi deſcendit in perpartem de hereditate, &c. | | 
 Pexpetuity, As it is a legal word or term of art, 1s 
the limiting an eſtate either of inheritance or for years, 
ſo as to render it unalienable longer than for a life or lives 
in being at the ſame time, and ſome ſhort or reaſorable 
time aſter. 2 H/ms's Rep. 620. By the Maſter of the 
Rolls. 24:ch. 1732. in caſe of Stanley v. Leigh. | 

'There are two ſorts of perpetuities, an abſolute one 
and a qualified one. And eſtates-tail from the time of 
the ſtatute de dons, till common recoveries were found 
out, were looked upon as perpetuities. 12 Mod, 282. 
Paſch. 11 I. 3. in caſe of Scattergoed v. Edge. 

A perpetuity is, where if all that have intereſt join, 
yet they cannot bar or paſs the eſtate, But if by con- 
Ccurrence of all having intereſt the eſtate-tail may be 
barred, it is no perpetuity. Ch. Caſes 213. Mich. '2.3 Car, 
20. Waſhborne v. Downes. | | | 

A perpetuity is a thing odious in law, and. deſtruQtive 
to the commonwealth ; it would put # ſtop to the com- 
merce, and prevent the circulationof the property of the 
kingdom + per Lord North. Vern, 164. Paſch, © 1683. 


O 


He wrote a very excellent] 
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Every executory deviſe is a perpetuity as far as {t 
/, e, an eſtate unalienable, though a!l n'ankind join j 
conveyance. I Salk, 229, Trin. 9 IL. 3.C,B 
good ve Edge, : 
| A. ſeiſed in fee gives his lands after his death withoy: 
i/Tue male to B, in tail male, until he or they eſfeQuail 
go about to do any aQts to alter or diſcontinue this eſtate. 
tail, and then to C. and the heirs male of his body, with 
ſeveral remainders over: the devifor dies without if, 
B. enters; C. dies leaving iſſue D. B, levics a fn 
D. enters z and the queſtion was if the entry was good? 
Reſolved, par tot cur,* That this was a perpetuity ind 
not allowable, being repugnant to law; for by ſuch 
limitation an eſtate-tail cannot be determined and pijyey 
to another ; for by the fine the remainder is diſcontinueq 
and develted fo as D. cannot enter; for it is no lim. 
tation to enter but after the effeQtual going about to & 
any as, &c. and 18 not effeCtual till the a& be done; arq 
when it is done the remainder is diſcominued, and then he 
cannot enter, Cre. 7. 696. Mich. 22 Fac. B. R. Fi y, 
Hynde. 

Te is abſolutely againſt the conſtant courſe of Chancer 
to decree a perpetuity, or give any relief in that cſs: 
per Lord Chancellor, x Chan, Rep. 144. 15 Car. 4 
Bifhsp v. Biſhop. " 

Truſtees of a term limited over in tail, remainder in 

tail, were decreed in Chancery to convey the eſtate over; 
for otherwiſe there would be a perpetuity ; per Bridom, 
Ch. J. Sid. 37. Paſch. 13 Car. 2. .C. B. in caſe 6 
Grig v. Hophins. RR 
A deviſe to B. and the heirs of his body, and if he 
go about to alien, his eſtate ſhall ceaſe, and the lands go 
over to a charity ; it 1s a void limitation tending to create 
a perpetuity. - Fern. 161. Paſch. 1683. Pewtercrs Co; 
pany v. Chriſfs Hoſpital, 
The father ſettles land on his ſon in tail male, and takes 
bond from him, that he will not dock the entail ; de. 
creed the bond good. Had not the fon agreed to pive the 
bond, the father might only have made him tenant for 
life; and though the alienation is not made by the ſon, 
but by his ifſue, the bill was diſmiſled with coſts ; per 
Commiflioners. 2 Fern. 233. Trin, I6gt. Freeman v, 
Freeman. _ | 

An attempt to make a perpetual ſucceſſion of eſtates 
for life is vain and not practicable : per cur.” 2 Vern, 738, 
Hull. 1716. FHumberſonv. Humberſan, 

Per quae ſervitio, Is a writ judicial iſſuing from the 
note of a fine, and lieth for cogniſce of a manor, ſeigni- 
ory, chief rent, or other ſervices to compel him that is 
tenant of the land at the time of the note of the fine levied, 
to attorn unto him. 7/7, Symbol. part. 2. tit, Fines, ſ.&, 
126. Old Nat. Brev. fel. 155. See 16 Vin. abr. tit. Per, 
que ſervitia, - | | 
Perquiſite, (Perguijitum,) Is any thing gotten by a 
man's own induſtry, or purchaſed with his own money, 
different from that which deſcends to him from his father 
or anceſtor;. and fo Brafon uſes it, when he ſays, Per- 
quiſtum facere, lib. 2. cap. Jo. num, 3. & lib, 4. cap. 
T3: £9 | 
Perquiſites of courts, Are thoſe profits that grow to 
a lord of a manor, by virtue of his court-baron, over and 
above the certain yearly profits of his land; as fines of 
copyholds, herjots, americaments, waifs, ſtrays, &c. 
Perkins, fol. 20, 21. | | 
Perſian goods, See Hilk, 
Perſonable, (Per/ſonabilis,) Signifies as. much as en- 
abled to. maintain plea in court: as for example, the de- 
fendant was judged perſonable to maintain this aCtion. 
Old Nat. Brev. fol. 142. and in Kitchin, fel, 214, The 
tenant pleaded, that the wife was an alien, born in Por- 
tugal, without the ligeance of the King, and judgment 
was demanded whether . ſhe ſhould be anſwered : the 
plaintiff ſaith' he was made perſonable by parliament, 
that is, as Civilians would ſpeak it, FHabere perſonam 
flandi in judicio, Perſanable is allo as much as to be of ca- 
pacity to take any thing granted or given, Plawd, fel. 27. 
Golthrifs caſe, © Gooey aA 
Petfonal,” (Per/2nalis,) Being joined with the ſub- 


Lees, 
n the 
Cattey 


G5 
oo 


Duke of Norfalk ve Howard, 


ſtantives,” things, goods or chattels, as things perjena! X 
goods 
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goods perſonal, chatteis perſonal ; ſignifies any moveable 
thing belonging to a man, be it quick or dead; fo it is 
uſed in Jet. Sy mbel part 2, ſe. 58. in theſe words: 
theft is an unlawful] felonious taking away another man's 
' moveable perſonal goods, ſo allo bi. And Kitchin, fol. 
139. ſafth, Where perſonal things ſhall be given toa cor- 
Dration, as a horſe, a cow, ſheep, or other goods, Oc, 
And Staundf. Pl. Cor, fel. 25.” Contreftatio ret aliene, is 
to be underſtood of things perſenal;, for in things real it 
is not felony, as the cutting of a tree is not felony. See 
Chattcl?+ © 

Perſanal agion. See Action, | | 

Perſona! tithes, Are tithes paid of ſuch profits as 
come by the labour of a man's perſon, as by buying and 
ſelling, gains of merchandize and handicrafts, &c. See 
Tithe | 
Ee: ſonalty, ( Per ſonalitas) Is an abſtraft of perſonal. 
The ation is in the per/onalty, Old. Nat. Brev. fol. 92. 
That is to fay, it is brought againſt the right perſon, or 
the perſon againlt whom in Jaw it lies: or it 1s to dil- 
tinzuiſh aCtions and things perſonal, from thoſe that are 


(ts : | 

$ Perſonate,, To repreſent by a fititious or aſſumed 
charafter, fo as to paſs for the perſon repreſented. Fohn/. 
- Pebt upon a bond by 7. F. the defendant faid, that he 
made and delivered the bond to another F. F.. and not to 
the pluintiF; and a good plea ; and the plaintiff was 
compelied to anſwer it, grad nota; and fo it ſeems that 


there were two F. F's, and the wrong 7. F. got the. 


bond, and brought the ation. Br. Obligation, pl. 82. 
cites 12 H. 6, 7» Wy 

A. had a warrant to arreſt F. $, and A. demanded of a 
ſtranger what was his name, who ſaid his name was F. 8. 
whereupon 4. arreſted him. 'The ſtranger brought falſe 
impriſonment z and adjudged it lay ; for the bailiff ought 
at his peril to take notice of the party. Ado. 457. Trin. 

8$ Eliz. Ceot. v. Lightworth, 


Lord Keeper ſaid, he had always noted this difference. 


If one of my name levies a fine on my land in my name, 
| may well confeſs and avoid this fine, by ſhewing the 
ſpecial matter. But if a ſtranger, who 1s not of my 
name, levies a fine of my land in my name, I ſhall not 
be received to aver that I did not levy the fine, but an- 
other in my name; for that is merely contrary to the 
record ; and f{oit is of a recognizance, and other matters 


of record. But he conceived, that when the fraud appears 


to the court, as in the principal caſe, they may well en- 
ter a vacat on the roll, and fo make it no fine, although 
the party cannot avoid it by averment, during the time 
that it remains a record. Cro, Eliz, 531. Mich. 38 & 
39. Eliz, Hubert's caſe. | 

B. was taken in execution upon a recognizance of 
bail, and he made it appear to the court, that he never 
acknowledged the recognizance, but was perſonated by 
another; and thereupon it was moved, that the bail 
might be vacated, and he diſcharged, as was done in 
Cotton's caſe. 2 Cro. 256. But the court ſaid fince 21 
Face cap. 26, by which this offence was made felony 
without clergy, it 1s not convenient to vacate it until the 
offender is convicted; and ſo it was done 22 Car. 2, in 
Shicer's caſe z wherefore it was ordered, that B. ſhould 
bring the money into court, and be let at large to proſe- 
cute the offender, Trwiſden ſaid it muſt be tried in A4:4- 
dl:ſex, though the bail was taken at a judge's chambers 
in London, becauſe filed here, and the entry is venit coram 
Damina Rege, &c. ſo it differs from a recognizance ac- 
knowledged before my Lord Hobart, upon 13 H. 8. at 
his chambers, and recorded in 47:ddl:ſex ; there the ſcire 
facias may be either in London of Middleſex. Hob. Rep. 
195, 196, Ven. 301. Beeſley's caſe. Mod. 46.5, P. 
Rawlin's caſe, Cockeri who perſonated Brefley was hang- 
ed at Tyburn, but the rope was immediately cut z and af- 
terwards Beeſley on motion had reſtitution of his goods in 
_ the hands of the ſheriff. ill 28 Car. 2. B. Re 2 Fo. 
64. Beerſley's calc. F FTE PS | 
A commiſſion of rebellion was awarded againſt 4. 

whereupon B. came before the commiſſioners, and affirm- 
_ ed himſelf to be the perſon, The commiſſioners appre- 
hended him by virtue of their commiſhon ; but per Hale 


. 


Vor. Il. N* 113. 
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|Ch., B. the commiſſioners have no warrant to take him 
by their commiſſion ; his affirming himſelf to be the per- 
ſon will not excuſe him in falſe impriſonment, as has 
been held on the executing a capias. Hard. 1323. Paſeh, 
I5 Car, 2. Turbane's Caſe, | | 

Pecticata terrae, Is the fourth part of an acre, 
cir the whole ſuperficies contains forty perticas. Sce 

ercy. 

Perviſe or Parviſe, (Perviſus, Parvifia,) Is derived 
from the French /e parvis. Forteſcue de laudibus legum 
Angliz, cap. 51. pag. 124. hath theſe words, Sed tunc 
placitantes (i, poſt meridiem) ſe divertunt ad perviſum 
& alibi conſulentes cum ſervientibus ad legem & aliis conſilia« 
rits ſuis. Of which Chaucer thus, prolog. 9. 


Jo 


A ſerjeant at law, that ware and wile, 
That often had been at the parviſe, 


Nam ib legis periti convenere ut clientibus occurrerent, non 
ad tyracinia juris, quas motas vocant, exercenda, ſays Spel- 
man. Selden in his notes on Forteſcue, pag. 56. ſays, it 
ſignifies an afternoon's exerciſe or moot, for the initruc- 
tion of young ſtudents, bearing the ſame name originally 
with the parvi//e in Oxford, Mr, Somner ſays 'perviſe 
ignifies palatii atrium vel area illa a fronte aule Weſtm, 
hodie, the palace yard. See his Gl, in 10 ſeriptores, 
ng 4s nan And ſee Wood's Hiſt. of Oxford. 2 

”; 1906-55 | 

Pefa, Penſa, Piſa, A wey or weigh, or certain weight 
and meaſure of cheeſe and wool, &c. containing two hun- 
dred and fifty-fix pounds. Cowell, edit. 1729, 

weſage, (Pe/agium) Cuſtom paid for weighing wares 
or merchandiſe. M4. 16, | | 

Peſarivs, A weigher, 74. ib. | 

Peſſens, Maſt ; or the money taken for maſt, or feed- 
ing hogs. Mon. Ang. tom. 2. pag. 21%. © 

Pejjurable wares, Seem to be ſuch wares or merchan- 
dize as pe/ter, and take up much room in a ſhip. 32 Z, 
8, Caps 1 4s | 

Yeter-corn, Is mentioned in ſome of the ancient re- 
giſters of our biſhops, particularly in that of St, Leo- 
nard de Ebr. which contains a grant thereof by King 
Athelſlane. Cowell, edit. 1727. | 

Weter-pence, (Denarii Sandi Petri,) Otherwiſe cal- 
ed in the Saxon tongue Romefecoh, the fee of Reme, or 
due to Rome; and alſo Romeſcst and Rome-pennying was a 
tribute given by nas, King of the JZ/#-Saxons, being in 
piigrimage at Rome, in the year of our Lord 720, which 
was a penny for every houſe. Lamb. Explication of 
Saxon I/ords, verbo Nummus. And the like given by 
Offa, King of the Mercians, through his dominions, in 
anno 794, not as a tribute to the pope, but in ſuſtenta- 
tion of the Zng/1/þ ſchool or college there; and it was 
called Peter-pence, becauſe colleted on the day of St. 
Peter ad Vincula, which was a penny for every houſe. 
Spelm. de Concil. tom. 1. fol. 3. 2. And in St. Edward's 
Laws, num, 10. where we may read theſe words, Omnnes 
qui habent Jo. denariatus vive pecunie in dimo ſua de ſus 
proprio, Anglorum lege dabit denarium San#1t Petri, & lege 
danorum dimidiam maream ; ifle vero debet ſummaniri in 
ſolennitate apoſtolorum Petri & Pauli & collegii ad feſtivi- 
tatem que dicitur ad Vincula, ita ut ultra illum diem nn 
detineatur, &c, See alſo King Edgar's Laws, fol. 758. 
cap. 4. which contain a ſharp conſtitution touching this 
matter. Stow, in his Annals, þ. 67. faith that he who 
had twenty pennyworth of goods of one fort in his 
houſe, was to give a penny at Lammas yearly. Sce 
Komeſcot. | 
Peter ad Pincula, mentioned in 4 4. 4.c. rt. & 17 
Ed. 4.c. 5, See Eule of Auguſt. | 

Petition, ( Petitio) Hath a general Ggnification for 
all kinds of ſupplications made by an inferior to a ſupe- 
rior, and eſpecially to one having juriſdiction. 8. P. C. 
cap. 15, And it 1s uſed for that gemedy which the ſub- 
je& hath to help a wrong done by the King, who hath 
a prerogatiie not to be ſued-by writ; in which ſenſe it 
is either general, that the King do him right and reaſon, 


Terrighe follows a general indorſement upon the ſame, 


Let right be done the party; or it is ſpecial, when the 
6M CORES CON 


PET 


concluſion and indorfement are ſpecial, for this or that to 
be done, &c. Staundf. Prerog. c. 22. : 20 
y ſtatute 13 Car. 2. c. 5. The ſoliciting, labouring 

or procuring the putting the hands or conſent of above 
twenty perlons to any petition, to the King, or either 
houle of parliament, for alterations in church or ſtate; 
unleſs by affent of three or more juſtices of peace of the 
county, cr a majority of the grand jury, at the afliſes or 
ſeſhons, &c. and repairing to the King or parliament to 
deliver ſuch petition, with above tke- number of ten 
pe: tons, is ſubject to a line of 1007. and three months 
1npriſoument, being proved by two witneſſes, within 
6x months, in the court of PB. R, or at the afliles, &c. 
And it what 18 required by this ſtatute be obſerved, care 
muſt be taken that petitions to the King contain nothing 
which may be intezpicted to refleCt on the adminiſtra- 
tion + for if tizy do it may come under the denomina- 
tion of a libel : andit is remarkable, that the petition of 
the city of [9ndon, for the fitting of a parliament was 
deemed libellous z becaule it ſuggeſted the King's difſolv- 
ing a late pailiament was an obſtruction of juſtice. 
Read, ſlut. vol. 4+ 353 Alfo the petition of the ſeven 
biſkops, ſerit to the Tewwer by King James IT. was called 
a libel, Ec, 3 78. Rep. 212. "To ſubſcribe a petition 
to the King, to frighten him into a change of his mea» 
ſures, 1itimating thatif it be denigd, many thouſands of 
tis ſubjects will be diſcontented, &c. 1s included among 
the attempts againſt the King's perſon and government, 
tending to-weuken the ſame, and puniſhable by fine and 
inpriionment. 1 Jaw. P, C. 6c. | 

Petition m Lhancein, Is a perſon's requeſt in wri- 
ting direQted_ to the Lord Chancellor or Maſter of the 
Rells, ſhewing ſome matter or cauſe. whereupon he prays 
ſomewhat to be granted, or done for him, P. R. C 
209. | | 

!oſt things which may be moved for of courſe, may 
be petitioned for; as a commiſſion to an{wer, or plead, 
and demur; for the Lord Chance!lor's letter to a noble- 
raan to appear and anſwer a bill, &s, that a cauſe may 
be heard; for a rehearing; ſor an appeal, &c. or to 
have a miſtake amended in a caption, Sc. P. R. C. 
269, | 

:55metimes it is upon a collateral matter only, as it 
h:s relation to fore precedent ſuit, or to an officer of the 
court ; as to have a clerk or ſolicitori's bill taxed, or to 
oblige him to deliver up papers. P. R.C. 270. 

1he Maſter of the Rolls is not to be petitioned for 
rchearings, but the Chancellor; alſo the Chancellor only 
15 to be petitioned touching pleas, demurrers or excep- 
tivns, or touching decrees or ſpecial orders made before 
the Ch:ncellor. ln moit caſes of petition, the Maſter of 
the Roils may be applied to» P, R. C. 270 Bce 16 [n. 
WU 337) 38. | | 

i£1oIN 7 tight, In the reign of King Charles the 
Fiiſt, there was a famous petition of right : 'That none 
{hould be compelled to make or yield any gift, loan, be- 
nevolence, tax, and ſuch like charge, without conſent 
by a&t of parliament; nor upon refuſal ſo to do, be call- 
ed to make anſwer, take any oath not warranted by law, 
Live attendance, or be confined, or otherwiſe molefted 
concerning the ſame, &c. And that the ſubject thould 
net be burdened by the quartering of foldiers or mari- 
ners; and all commiſhons for proceeding by martial law 
to be annulled, and none of like nature iſſued thereafter, 
left the ſubject (by colour thereof) be deſtroyed or put to 
Gdeath, contrary to the laws of the land, &c, See {tat. 
2 Care I. cap. 1. See Liberties and Hights, 

Þ)ettt rape. 

Peri larreny, See Larceny. | | 

Petit ferjeanty, Parva ſerjeantias To hold by petit 
ſerjeauty, is to hold lands or tenements of the King, 
vielding him a Knife, a buckler, an arrow, a bow with- 
out a ſtring, or other like ſervice, at the will of the firſt 
teoffor ; and there belongs not ward, marriage or relief. 
And here obſerve that none can hold by grand or petit 
ſerjcanty, but of the King. But ſee the ſtatute 12 Car. 2. 
Ca. 24. | | 

Petit treaſon, (Parva preditic,) In French petit. tra- 


; 


kind ; for whereas treaſon in the higheſt kind, is an of. 


See {iape., oY 


He > ds 


fence done againft the ſecurity of the Commonwealth 
Weſt. Symbol. part. 2 tit, Indictment, F meh 03. Bois petit 
treaſon, though not ſo expreſsly: Petit treaſon is, if x 
ſervant Kill his maſter, a wife her huſband, a ſecular or 
religious man his prelate. 25 Ed. 3. cap. 2. whereof 
ſee more in Staundf, Pi. Cor. lib 1. cap. 1, Cronipton's 
Fuſtice of Peace, fol. 2. See Treaivny, 

Petri, Is a ſort of weight, we call a /one, buy 
differing in many places of £,g/and :; in ſome places con- 
fiſting cf 16, in others of x4, 12, or 8 pounds. Coe! 
edit. 17 27» : 
_ Percaria, Is ſometimes taken for a quarry of ſtones 
and in other places for a great gun called fetrard : it i 
often mentioned in old records and hiſtorians in both 
ſenſes. Cowell, edit. 1727. 

Preity chapman, See tzawkers and Pedlars, 

Petty-fogger, (from the Fr. petite, ſmall, and 8x 
fager?,) A wooer, ſuitor, or ſolici'or, a filly advocate, a 
petty attorney or Jawyer ; or rather a pretender to the 
law, baving neither law nor Conſcience. Cuell, eit, 
1727. 
 Pewterecs, Their weights, and the ſtandard of thei; 
metal limited, 19 #I. 7. cap. 6. 4 H. 8. 7. 

Their goods fhall be ſearched and fold in open places, 
Sc 25 H. 8.49. 33 H: S.c 4: 

Shall not take ſtrangers apprentices, 
ſets 3- 33 Hl. 8. © 4» | 

No ſtranger born ſhall work pewter, &c. 
Cc. Q. jet. 3. 

'Puties on tin imported, 2 I, & M7. {/7. 2. « FR 
ecd; 62; | 

/ Ad pewter and tin exported, 8 & 9 JF. 3, ©. 3, 
©); 8 t 

7 Saving of the charters granted to the tinners of Devgy 
and Cornwall, 5 W. & 1. c. 6. ſeft. 4. 

Daros, A watch-tower ; no man may build or ere& 
any light-houſes, p2ares, ſea-marks or beacons, without 
lawſul warrant and authority. 3 /»}?. fel. 204. 

Pheaſants and pertridges. See Game, | 

Whyſictans. By the ſtat. 3, Fen. 8. cop. i, ef, x, 
No perſon within Londin, nor within ſeven miles of the 
ſame, ſha!l exerciſe as a phyſician or ſurgeon, except he 
be examined and approved by the biſhop of Londsn, or by 
the dean of Ht. Paul's, calling to them ſour doCtors & 


25 Hen. 8. c. Ge 
25 HH; &. 


\phyſick, and for ſurgery other expert perſons in that (- 


culty, of them that have been approved ; upon the pain 
of ſorfeiture for every month, 5/. one haif to the Kinp, 
and the other half to any that will ſue. 

Sea. 2. No perſon out of the faid city and precinC of 
{even miles, except he have been {as aforeſaid) approved, 
{hall exerciſe as a phyſician or ſurgeon in any dioceſe, 
but if he be examined and approved by the biſhop or his 
vicar general, calling to them fuch expert perſons as their 
diſcretion ſhall think convenient, and giving their letters 
teſtimonials upon like pain. 

Se&?. 3. This aQ {hall not be prejudicial to the univer- 
faties, | | 
Stat. 14 & 15 Hen. 8. cap. 5. ſet, 2, 'The corpori- 
tion of the commonalty and fellowſhip of the faculty oi 
phylick erected by King Henry VIII. and every thing 


contained in the letters patent of incorporation, are con- 


firmed in pariitament ; and the fix perſons in the letters 
patent named, chuſing to them two or more of the com- 
monalty, ſhall be cailed elefs, and the eleRs ſhall yearly 
chuſe one of them Preſident ; and as oft as any of the 
places of the elets ſhall be void by death or otherwiſe, 
the ſuperviſors of the elects (within forty days) hall 
chuſe more of the faculty in London, to ſupply the num- 
ber of eight ; ſo that they be firſt by the ſaid ſuperviſors 
{traightly examined after a form deviſed by the elects, and 
by ſuperviſors approved. 

Set?. 3. No perſon ſhall be ſuffered to praQtice in phy- 
fick through England, until he be examined at £1ndm 
by the Prefident and three of the ele&s, and have from 
them letters of teſtimonials, except he be a graduate of 
Oxferd or Cambridge, &c, 

Stat. 32 Hen. 8, cap. 40. ef. 1, The preſident of the 


Ezim 1. e. proditio miner, treaſon of a leſſer or a lower 


commonalty and fellowſhip of phyſicians, and the com- 
mons 
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mon3 and fellows of the ſame, ſhall be diſcharged to keep 
watch or ward in London, and ſhall not be choſen conſta- 
hle, or any other officer in the city. 

$e42. 2. The faid preſident, commons and fellows, may 

early eJeCt four of the ſaid commons and fellows; and 
the ſaid four perſons, after oath miniitered by the prefi- 
lent or his deputy, ſhall have power to enter the houſe of 
every apothecary within the city, to ſearch ſuch apothe- 
cary Wares as they bave in their houſes: and all ſuch 
drugs as the ſame four perſons ſhail ſind defeftive, the 
lame four perfons calling to them the wardens of the 
myſtery of apothecaries, or one of them, ſhall cauſe to 
be burnt, or otherwiſe deſtroy the ſame ; and if the apo- 
(hecacies do obſtinately or wiilingly refuſe the ſaid perſons 
to enter their houſes for the purpoſe before rehearſed, they 
(hall forfeit 100s. the one half to the King, and the other 
half to him that will ſue fo' the ſame ; and if the four 
perſons eleAted refuſe to be ſworn, or do obſtinately re- 
iuſe to make the ſearch once in the year, having no law- 
{ul impediment, for ſuch default every of the ſaid four 

-r{ons ſhall forfeit 405. 

Sea. 3. Any of the fellowſhip of phyſicians, being ad- 
mitted by the ſaid preſident and fellowſhip, may praQtice_ 
the ſcience of phylick, including ſurgery. ; | 

Stat. 34 & 35 Hen. 8. cap. 8. ſef?. 3. It ſhall be law- 
ful to every perſon being the King's ſubjea, having 
knowledge of the nature of herbs, roots and waters, to 
- miniſter to any outward fore, wound, apoſtemations, 
ſwelling or diſeaſe, any herbs, ointmevts, baths, poul- 
teſs and plaiſters, according to their expeticnce, or drinks 
for the ſtone, ſtrangury or agues. 

Stat. 1 Mar. flat. 2. cap, 9. ſe. 2. 
Hen. 8. cafe 5. ſhall continue 1n force. 

$:4. 4. Whenſoever the preſident of the. college of 
phyſick of London, or ſuch as the laid preſident and college 
ſhall yearly authorize to correct offenders in the ſaid facul- 
ty, ſhall commit any oifenders to any gaol within the ſame 
city and precinct (the Tower of London excepted) the gaoler 
{hall receive ſuch perſons, until ſuch offenders be diſ- 
charged by the ſaid preſideht, and ſuch perſons as by the 
ſaid college ſhall be thereunto authoriſed ; upon pain that 
every ſuch gaoler doing the contrary ſhall forfeit the dou- 
ble of ſuch fines and amercements as ſuch offender ſhall 
be aſſeſſed to pay, ſo that the ſame be not at one time 
above 20s. the moiety thereof to the Queen, the other 
moiety to the preſident and college. | 

Sz&, 5. It ſhall be lawful for the wardens of the pgro- 
_cers to go with the phyſicians in their ſearch, and every 

ſuch perſon as ſhall refiſt ſuch ſearch ſhall forfeit 10/7. _ 
' 8-8. 6b. All juſtices, mayors, ſheriffs, conſtables and 
other officers, upon requelt ſhall aſfliſt the preſident of the 
ſaid college, and all perſons authorized, for the due exe. 
cution of the ſaid ſtatutes ; upon pain to run in contempt 
of the Queen's Majeſty. Ko 
In an aCtion for practibng phyſick within ſeven miles 
of London without licence, the caſe upon a ſpecial verdict 
was, that the defendant being an apothecary by trade, 
' was ſent to by F. 8. then ſick of a certain diſtemper ; 
and he having ſeen, and being informed of the ſaid dif- 
temper, did without preſcription or advice of a doCtor, 
and without any fee for advice, compound and ſend the 
ſaid *F. 8. ſeveral parcels of phylick, as proper for his 
ſaid diftemper, only taking the price of his drugs ; and 
if this were a practiſing of phyſick, ſuch as 1s prohibited 
by the ſtatute was the queſtion : and after ſeveral argu- 
men's the court at laſt unanimouſly agreed, that prac- 
tiling of phyſick within this ſtatute conſiſts, xft, In 
Judging of the diſeaſe and its nature, conſtitution of the 
patient, and many other circumſtances. 2dly, In judging 
of the fitteſt and propereſt remedy for the diſeaſe, And 
3c!y, in direCting and ordering the application of the re- 
medy to the diſeaſed. And that the proper buſineſs of an 
apothecary is to make and compound, or prepare the 
preſcriptions of the door purſuant to his direftions. It 
was alſo agreed that the defendant's taking upon himſelf ' 
to ſend phyſlick to a patient as proper for his diſtemper | 
Without taking aught for his pains, is plainly a taking 
upon himſelf to judge of the diſeaſe, and fitneſs of re- 
medy, as alſo the executive or direing part. Et per 


The ſtatute 14 


& 
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ot, cur. Plaintiff had judgment. Note ; This judgment 
was reverſed in domo procerum. 6 Mzd. 44. Mich. 2 Ann, 
B. R. College of Phyſicians v. Roſe, + | 

One that has taken his' degree of doQor of phyſick in 
elther of the univerſities may not praCtice in London, and 
within ſeven miles of the ſame, without a licence from 
the college of phyſicians ; per cur, clearly, and that by 
reaſon of the charter of incorporation, confirmed by 14 
& 15 Hen. 8, cap. 5. penned in very ſtrong and negative 
words. As to the teſtimonials granted by the univerſities 
upon a perſon's taking the doQor's degree, the court was 
of opinion, that theſe might have the nature of a recom- 
mendation, and give a man a fair reputation, but con- 
terred no right; and conſequently all thoſe ſtatutes which 
have confirmed the privileges of the univerſities would re- 
vive or confirm nothing but the reputation that this teſti= 
monial might give ſuch graduates, And as to the laſt 
clauſe of this ſtatute, that none ſhall praQtiſe in the coun- * 
try without a licence from the preſident and three eleas, 
unleſs he be a gradvate of one of the univerſities; it was 
ſaid, that all the inference from that would be, that poſ- 
libly two licences may be neceſſary where a perſon is not 
a graduate, In the caſe of DoEtor Lever, Lord Ch. J. 
Holt did not think this queſtion worth being found ſpe- 
cially. The college of phyſicians, without doubt, are 
more competent judges of the qualifications of a phyſician 
than the univerſities ; and there may be many good rea- 
ſons ſor taking a particular care of thoſe that praCtiſe phy= 
ſick in London. Adjournatur. 10 Med. 353, 354. Hill: 
3 Geo. 1. B. R. College of Phyſicians v. Doftor Weſt. 


Debt upon the ſtatute 14 ex. 8. cap. 5: by the plain« 
tiff as preſident of the college of phylicians in London, 
and of the corporation of phyficians there, for that the 
defendant uſed the art of phyfick in Londen without lis 
cence from the college there, againſt the ſtatute and theic 
charter; for which he demanded g/l. for every month, 
being the penalty given by the ſtatute ; the defendant 
pleaded rhe ſtatute 34 en. 8. which enables every one 


to practiſe phyſick or ſurgery, being ſkilful therein, nots 


withſtanding any act to the contrary. The plaintiff re- 
plies and ſhews the ſtatute x AZ. cap. 9g. which conficms 
their charter, and every article thereof to ſtand in force ; 
any aCt, ſtatute, law or cuſtom to the contrary notwich= 
ſtanding. Hereupon the defendant demurred; iſt, Be- 
cauſe this general clauſe in this law doth not reſtrain the 
ſtatute of 34 Fen, 8. 2dly, That this pleading is a de- 
parture ; for it ought to have been ſhewn before. It was 
argued for the plaintiff, 1ſt, that the aCt of 34 H. 8. is 
repealed by the 1 Mar, quoad the college of phyſicians in 
London, as fully as if it had been by expreſs words recited 
and repealed, For when it confirms the charter of 14 
H. 8. and appoints that it, and every part thereof, ſhall 
ſtand and be available, the ſtatute of 34 H. 8. cannot 
ſtand with it, 2ua leges poſteriores leges priares contrarias 
abrogant, 4 Ed. 4. Porter's caſe, Co. 1 fol. 25. b, 2dly, 
That it is not a departure; becauſe there is not any new 
matter pleaded in reviving of the former or fortification 
thereof, and a record was ſhewn. M1:ch, 10 & 11 Eliz. 
betwixt Bomelins v.— where the record. was in the 
ſame manner as this record is; and there the plaintiff had 
judgment: wherefore, &c. and there being none of the 
defendant's part to argue; the court upon hearing the 
record, pave rule that judgment ſhould be entered for the 
plaintiff, unleſs, &c. Cro. F. 121. Trin. 4. Fac. B. R. 
Laughton ve Gardener. | 


For more learning on this ſubjef, fee 16 Vin. Abr. tit, 
Phyſicians. | ET: ' 

Pyiloſopyer's ftone. See Maltiplication. 

Yicards, A ſort of boats of 15 tons or upwards, uſed 
on the river Severn, mentioned 34 & 35 . 8. cap. 3. 
Alfo a fiſher-boat, 13 Els. 11. | 

Piccage, (Piccagium,) from, the French prgquer, eff;- 
dere; Money paid in fairs, to:the lord of the ſoil, for 
breaking of the ground, to {et up booths or [talls. Cewe!l, 
edit, 1727. | 

Picheria, ( Picherus,) A pot, a pitcher. 7d. ib, 

Pickards. No perſon ſhall uſe any iron cards or 


|pretards, in rowing any woollen cloth upon pain to for- 
| | | feit 


p | 
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ſeit the ſame, and 20 5, ſor every offence, 

£. 6. cap, 2. 7 
Pictuces. A duty on the importation 2 them, 6 & 
7 Ill. 4 c. 7. ſeft. 2.3 & 4 Ann. c. 4. jet. 5. Made 
perpetual, 7 Ann. c. 7. The duty regulated by meaſure, 
8 Geo, I,c. 20-ſeft. 49, 11 Ger. Is c 7. feft. 12, 


Pie-porader court, (Curia pedis pulverizati,) from 
the French pied, i. e. pes, and poudreux, i, e, pulverulentus ; 
Is a court held in fairs, to adminiſter juſtice to buyers and 
ſe!lers, and ſor redreſs of all diforders committed in them 
and ſo called, becauſe they molt uſually are in ſummer, 
and the ſuitors commonly are country people with duſty 
feet; or from the expcdition intended, in hearing of 
cauſes proper thereunto, before the duſt goes off the 
plaintift's or defendant's feet ; it 18 held de hora in horam. 
Skene de werber. fignife. verbo Pede-putueroſns, ſays, the 
word fignifics a vagabond; eſpecially a pedlar, which 
hath no place of dwclling, and therefoze- mult have juſtice 
ſummarily adminiſtered to him, viz. within three ebbings 
and three flowings of the fea. Braglon, (ib. 5. tract. 1. 
cap. b. num, 6. calleth it 7uſlitiam pepoudrous, Of this 
court, read the ſtatute 17 fd. 3. cap. 2. Co. 4 In/?. fel. 
272. and Cronp. Fur. fel. 221. See Juſtices vj the 
panitiorn. This among our old Saxons was called Ceapunge 
gemzt, 7, e. A court of merchandiſe, or handling mat- 
ters of bying and ſelling. It is mentioned in Doeor and 
Student, cafs 5. Who tells us it 15 a court incident to fairs 
and markets, to be held only during the time that the 
ſairs are kept» Corwe!l, edit. 1727, Sce 7 Fin. Abr. p. 
16. See Court of prepowder. | 

Pires, (Preres pies,) Were a fort of monks; fo called 
becauſe they wore black and white garments like magpies. 
'Fhey are mentioned by //e//ingham, pag. 124+ 

Pietantia, (Pitantia,) A pittance, a ſmall Jargeſs, an 
allotted portion of meat and drink ditributed to the mem- 
bers of ſome collegiate body, or other people, upon a high 
feſtival, a ſtated anniverſery, or ſuch like folemnity. 
Cowell, edit. 1727. 

Petantiatius, The pittancer or officer in collegiate 
churches, who was to diſtribute the ſeveral pritances at 
| ſuch times, and in ſuch proportion as the ſeveral tounders 
or donors had appointed. See Plttanre. | 

351g of lead, See Fother. 

Pigeons. See Game. | 

31a, Is that fide of money which we call pile, becauſe 
it is the fide on which there was an impreſſion of a church 
bnilt on piles. Fleta, lib. 1. cap. 39, He who brings an 
appeal of robbery or theſt againſt another, mult ſhew the 
cettain quantity, quality, price, weight, number, mea- 
ſure, valorem & pilam, where pilam fignihes figuram mo- 
netz, Cowe'l, edit. 1927. | 


Pilatus. A blunted arrow, /d. 16, 
Plilcharvs. See Fith, Yerrings, 


Plettus, Such an arrow as had a round knob a little 
above the head to hinder them from going too ſar into the 
mark, from the Latin, pila, which ſignifies any round 
thing,” like a ball. Cowell, edit. 1727. | 

Pileus ſupportationis, A cap of maintenance. Pope 
Pulius ſent ſuch a cap with a ſword to Ten. 8. anno 1514, 
{Ts!ling. pag. $27. but there is mention made of ſuch a 
cap by Heovedon, pag. 657. at the coronation of Richard 
the Firſt. Cowelt, edit. 1727. | ; 

 Pillory, (Clliftrigium, quaſi collum fringens ; pill:ria, 
from the French pzl/eur, 1. e. depeculater,) Is an engine 
made of wood, to puniſh offenders, well known., In 
the laws of Canutus, cap. 424 It is called Halsfange, Sir 
Henry Spelman ſays, it is Supplicii machina ad ludibrium 
magis quam peman's Cowell, edit. 1727. 

By Ordin. ſor bakers, incert. temporis, cap. 3. every pil- 
lory or {tretch-neck muſt be of convenient firength, ſo 
that execution may be done upon offenders without peril 
of their bodies. Lords of leets are to have a pillory and 
tumbicl, or it will be cauſe of forfeiture of the leet; and 
it is ſaid that a vill may be bound by preſcription to pro- 
vide a pillory, &c. 2 Hawk. P. C. 73 

Puts, Regulations of the pilots at Deter and Deal, 
* Fea I. 1% continued by 4 Geo. 3. c. 12. See Stran, 

ef, 249. for the confiruQtion &.3 Goes Nel, 13; 


Stat. 3& 4 | 
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Lord warden, and commiſſioners of load manape may 
make regulations for the government of the Dower vile 
7 Geo. 1. + 21. ſef?. 14. continued by 4 Ge, 2, c, 1 > bi 
| For government of the pilots of the Trinity-hiul, .. 
Deptford, 5 Geo. 2. c. 20, [ ref Þ 

Pine-trees, In the plantation how preſeryed 

17. See Dteres. 

Pinnas bibere, or ad pinnas Libere, The old cuſtom of 
drinking brought in by the Darzs, was to fix a Pin in the 
ſide of a waflal-bow] or wooden cup, and fo to PR 
exaCtly to the pin, and now in a ſcaled gloſs, 6 This 
kind of drunkenneſs was forbid by the clergy, in the 
council of Londen, anno Tio2. Preſbyteri na eat oy 
potationes, nee ad pinnas bibant. Cowell, edit, 1725, ; 

Pin?, DireCtions for the good making of them, 
35 Hen. 8. c. 6. repealed 37 Hen. 8. c. 
be imported, 27 £/. c. 11. | 

Pintadoes. See Linen, 

Pioncers, (from the French pronier, fr/r,) 
fieth ſuch labourers as are taken up ſor the King 
to caſt up trenches, and undermine ſorts, 
cah. 20. | 

Pipe, (Pipa) Is a roll in the Exchequer, otheryit 
called the The Great Roll, anno 37 £. 3. cap. 4. See Cirrs 
of the pipe. It is alſo a meaſure of wine or oil, cc. 
taining half a tun, that is fix ſcore and bx gallous, 1 Þ, 
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Ii-ate, (Pirata,) Is now taken for one who min. 

tains himſelf by piilage and robbing at ſea, But in for. 

mer times the word was uſed in a better ſenſe, being at- 


| tributed to ſuch perſons to whoſe care the mole or pier of 


a haven was intruſted 3 and ſometimes for a ſea-{-1dier 
according to the learned Spe/may, Cowell, edit. 1727. 
Piracies and depredations at fea are capital offences by 
the Civil Law; alfo piracy is ſaid to have been puniſhah's 
at Common Law, before the 25 Ed. g. as pctit treaſon 
if committed by a ſubject, and as felony if conmitteq by | 


g 


a foreigner ; but it ſeems agreed, that aſter that ſtawte 
by which all treaſon is confined to the particulars therein 
ſet down, 1t was cognizable only by the Civil Law. $24; 
P. C. 10. 3 Inft. 112. 2 Hale's Tit. P. C. 369, 35%. 
1 Hawk. P, C.g8. On | : 
But this proving very inconvenient, hecauſe by that 
law no offender ſhall have judgment of death without ki; 


own confeſſion, or direct proof by eye witneſſes, it w: 


enacted by 28 Hen. 8. cap. 15. © That all felonies and 
robberies, Wc. upon the ſea, or in any haven, river, Creek 
or place where the admiral or admirals hare or pretend 
to have power, authority or juriſdiftion, ſhall be inquired, 
tried, heard, determined and judged in ſuch fhires and 
places in the realm as ſhall be limited by the King's com- 
miſhon or commiſſions to be direQted for the tame, in 
like form and condition as if any ſuch cfence or offences 
had been committed or done in or upen the land; and 
ſuch commiſhon ſhall be had under the King's great ſer}, 
directed to the admiral or admirals, or to his or their 
lieutenant, deputy or deputies, and to three or four other 
ſubſtantial perſons as ſhall be named or appointed by th 
Lord Chancellor of En2/and tor the time being, from 
time to time, and as oft as nced ſhall require, to hear and 
determine fuch offences aſter the common courſe of the 
laws of this land uſed for felonies, and robberies, 6, done 
and committed upon the land within this realm. 

And it is farther enaQted by the ſaid ſtatute, © That 
if any perſon or perions happen to be indicted for any 
ſuch offence done or hereafter to be done upon the icas, 
or in any other place above limited, that then ſuch order, 
proceſs, judgment and exccution ſhall be uſed, had, done 
and made to and againſt every ſuch perſon and perſons, 
ſo being indicted, as againſt felons, &c, for any felony, 
&c, upon the land by the laws of the land is accuſtomed.” 

And it 1s farther enaQted by the ſaid ſtatute, ** That 
ſuch as ſhall be conviCt of any ſuch offence by verdit, 
conſcſhon, or proce(s by authority of any ſuch commil- 
ſion, ſhall have and ſuffer ſuch pains of &coth, Ioffes of 
lands, goods and chattels, as if they had been attainted 
and convicted of ſuch offence done vpon the Jand, and 


alſo that they ſhall be excluded from the benefit of the 


| clergy.” 
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In the conſtruCtion of this aCt the following opinions 
have been holden : | | Y 
That it does not alter the nature of the offence, ſo as 
to make that, which was before only a felony by the Civil 
Law,” n6w become a felony by the Common; for the 
offence muſt flill be alleged as done upon the ſea, and is 
no way cognizable by the Commion Law, but only by vir- 
tue of this ſtatute; which, by ordaining that in ſome re- 
ſpects It ſhall have the like trial and puniſhments as are 
uſed for felony at Common Law, ſhall not be carried fo 
far as to make it alſo agree with it in other particulars 
which are not mentioned ; and from hence it follows that 
this offence remains, as before, of a ſpecial nature, and 
that it ſhall not be included in a general pardon of all 
felonies- 3 1n/l. 112. 2 Hale's Hijt. P.C. 370. Moor. 
756. 3 [n/t. 112, Co. Lit. 391. ' 2 Hale's Hijt..P. C. 
po ST 
From the ſame ground it alſo follows, that no perſon 
in reſpect of this ſtatute be conſtrued to be, or puniſhed 
as acceflaries to piracy before or after, as they might have 
been, if it had been made felony by the ſtatute, whereby 
all thoſe would incidently have been acceſlaries in the 
like caſes in which they would have been acceſſaries to a 
felony at Common Law; and from hence it follows, that 
acceſlaries to piracy, being neither expreſsly named in the 
ſtatute, nor by conſtruction included in it, remain as they 
were before, and were triable by the Civil Law, if their 
offences were committed on the ſca; but on the land, 
by no Jaw, until 11 & 12 IF. 3. cap. 7. for 2 & 3 Ed. 6, 
cad. 24. which provides againlt acceflarics in one county 
to a felony in another, extends not to acceſſarics to an 
offence committed in no county, but on the ſea; but by 
the ſaid ſtatute of 11 & 12 . 3. they aretriable in hike 
manner as the principals are by the ſtatute 28 7. 8. 3 
Int. 112. 1 Hawk. P. C. 99. | 
'From the ſame ground alio it follows, that an attainder 
for this offence corrupts not the blood, inaſmuch as the 
ſtatute only ſays, that the @fFender ſhall ſuffer ſuch pains 
of death, &c. aSif he were attainted of a felony at Com- 
mon Law, but fays not that the blood ſhall be corrupted. 
3 Int. 112%. 1 Hawk. P. C. 99. : 
Yet it has been reſolved, that an offender ſtanding 
muic on an arraignment, by force of this ſtatute, ſhall 
have judgment of pain fort & dure; for the words of 
the {tatute are, that a commiſhon ſhall be direCted, &:. 
to hear and determine ſuch offences after the common 
courſc'of the laws of the land. ' 3 [n/t. 114. Dyer 241, 
L495 208.6 73: :-.: 
; ſt tath 169. 4. VE that the inditment for this of- 
ſence mult allege the fact to be done at fea, and muſt 
have both the word felonice and piratice ; and that no 
offence is puniſhable by virtue of this act as piracy, which 
would not have been felony if done on the land, and 
conſequently that the taking of an enemy's ſhip by an 
enemy is not within the ſtatute, 3 /n/?. 112. 1 Roll. 
Rep. 175. - 1 Hawk. P. C. 100. | 
It is agreed, that this ſtatute extends not to offences 
done in creeks or ports within the body of a county, be- 
cauſe they are and always were cognizable by the Com- 
mon Law. Moor 756. 1 Roll, Rep. 175. 1 Hawk. P. 
GC. 100. | 
By the 11 & 12.3. cap. 7. it is enacted, * That 
all piracies, felonies and rebberies, committed 1n or upon 
the ſea, or in any place where the admiral has juriſdie- 
tion, may be tried and dctermined at ſea or upon the 
land, and in any of his Majeity's iſlands or plantations, 
Tc. to be appointed by the King's commiſſion under the 
greet ſeal, or the ſeal of the admiralty, directed to any. of 
the adrairals, &c. and ſuch perſons and officers by name 
or for the time being, as his Majelty fhall think fit; who 
ſtall have power jointly or ſeveraily, by warrant under 
hand and teal of any of them, to commit any perſon 
apainit whom information of any fuch offences ſhall be 
given upon oath, and to call a court of admiraity, which 
ſhall conftt of ſeven perſons at leaſt, and ſhall proceed 
In the trial of the ſaid offender according to ſuch directions 
aac ſet for that large in the ſaid ſtatute of 11 & 12 IL. Js 
covtinued by 1 Geo, I. for five years, and by b Geo, 1. 
mode perpetual, | | 
Vor. HH, N® 11%. 
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of 20 it 18 farther enaQed by the ſaid ſtatute, /2. 8. 

hat if any of his Majeſty's natyral born ſubjeQs or 
denizens of this kingdom, ſhall commit any Piracy or 
robbery, or any aCt of hoſtility, againſt other his Ma- 
jeſty's ſubjeEts upon the ſea, under colour of any com- 
miſſion from any foreign prince or ſtate, or pretence of 
authority from any perion whatſoever ; ſuch offender and 
offenders, and every.of them, ſhall be deemed, adjudged 
and taken to be pirates, felons and robbers; and they and 
every of them, being duly convifted thereof according 
to this aCt, or the atoreſaid aft of 28 H-n. 8. ſhall have 
and ſuffer ſuch pains of death, loſs of lands, goods and 
chattels, as pirates, felons and robbers upon the ſeas 
ought to have and ſuffer.” 
_ And it is farther enaffed by the faid ſtatute, © That 
if any commander or malter of any ſhip, or any feaman 
or mariner, ſhall in any place, where the admiral hath 
Jurildidtion, betray his truſt and turn pirate, enemy or 
rebel, and piratically and feloniouſly run away with His 
(hip or ſhips, or any barge, boat, ordnance, ammuni- 
tion, goods or merchandize,.or yield them up volunta- 
rily to any pirate, or bring any ſeducing meſſage from 
any pirate, enemy or rebel, or conſult, combine or con- 
federate with, or attempt or endeavour to corrupt any 
commander, maſter, officer or marine. to yield up or 
run away with any ſhip, goods or merchandize, or turn 
pirate, or go over with pirates, or if any perſen ſhall lay 
violent hands on his commander, whereby to hinder him 
from {fighting in defence of his ſhip and goods commited | 
ro his truſt, or that ſhall confine his maſter, or make, 
or endeavour to make, a revolt in his ſhip, thall be ad- 
judged to be a pirate, felon or robber, and being con». 
victed thereof according to the direions of this act, ſhall 
have and ſuffer pains of death, loſs of lands, goods and 
chattels, as pirates, felons and robbers upon the teas ought 
to have and ſuffer.” 

And it is farther enaQted by the ſaid ſtatute, « That 
all and every perfon and perfons whatſoever, who ſhall 
either upon the land or upon the ſcas wittingly or know. 
ingly ſet forth any pirate, or aid and afliſt, or maintain, 
procure, command, counlel or adviſe any perſon or per- 
ſons whatſoever, to do or commir any piracies or robberies 
upon the ſeas, and ſuch perſon or perions ſhali thereupon 
do or commit any ſuch piracy or robbery, then all and 
every {ach perſon or perſons whatſoever ſo as aſorefaid ſet- - 
ting forth any pirate, or aiding or aſſilting, maintaining, 
procuring, commanding, counlciling or adviſing the ſame, 
elther on the land or upon the fea, ſhall be adjudged to 
be acceſſary to ſuch piracy and robbery done and com- 
mitted. And farther, that aiter any piracy or robvery is 
or ſhall be committed by any pirate or robber whatſoever, 
every perſon or perſons, who, knowing that fuch pirate 
or robber has done and commiited ſuch piracy and rob- 
bery, ſhall upon the land or upon the water receive, en- 
certain or conceal any ſuch pirate or robber, or receive or 
taxe into his cuſtody any ſhip, veſſel, goods or chatte's 
which have been by any pirate or robber, piratically and 
ſeloniouſly taken, thall be by this ſtatute likewiſe adiudg- 
ed to be acceſlary to ſuch piracy and robbery ; and that 
all ſuch acceſlaries to ſuch piracies and rcbberies ſhall 
be inquired of, heard and determined, and adjudged ac- 
cording to the common courſe of the Jaw, according to 
the ſaid ſtatute of 28 Hen. 8. as the principals-of ſuch 
piracies and robberies may be, and no otherwife, and be- 
ing thereupon attainted ſhall ſuffer ſuch pains of death, 
loſs of lands, goods, and chattels, and in like manner as 
the principals of ſuch piracies, robberies and felonies 
ought to ſuifer according to the faid ſtat. of 28 Zen. v. 
which is declared to be in full force; any thing 1n this 
2Ct to the contrary notwithſtanding.” 

And by 4 Geo. 1. cop. 11. ** All perſons who ſhall 
commit any offence for which they ought to be adjudged 
pirates, felons or robbers by 11 & 12 #/. 3, may be tried 
and judged for every ſuch offence, according to to the form 
of 28 Hen. 8. and ſhall be excluded from their clergy. 

By the 8 Ges. 1. cap. 24+ for the more effectua] ſup- 
preſling of piracy, it is declared and enaQted, © That it 
any commander or maſter of any ſhip or veſſe!, or any 


other perſon or perſons, ſhall any wife trade with any 
6 N EIN pirate 


8. 


pirate by truck, barter, exchange, or in any other ran- | 
ner, or ſhall furniſh woe pirate, felon or robber upon 
the ſeas with any ammunition, proviſien. or ſtores of |any 


kind, or ſh#!l fit out any ſhip or veſſel knowingly, ans | 


with a deſign to trade with or ſupply, or correſpon« 
with any pirate, felon or robber upon the feas 3 or fl 
any perſon or perſons ſhall any ways conſult, combine, 
conicaerate or correſpond with any pirate, fzJon or 
robher on the feas, knowing him to-be guilty of any 
ſuch piracy, felony or robbery z ſuch offender ani ofen* 
ders, aud every of them, ſhall in each and every of the 
ſaid cafes be deemed, adjudged and taken to be guilty of 
piracy, felony and robbery, and he and they ihall and 
may be inquired of, tried, heard and adjuged of and for 
all or any of the matters aforeſaid, according to the ſta- 


Yy 


J 


tiite wade 93 Hen, 8, for pirates, and the ſtatute made: 


11G 12 JL 2, and he and they being convicted. of all 
©: any of the matiers atorefaid, ſhall! ſuffer ſuch pains of 
death, loſs of lands, goods and chattels, as pirates, fe: 
I-53 and robbers upon the ſeas ought to ſuſſer; and in 
calc any perſon or perſons belonging to any ſhip or vel- 
ſei whoever, upon mceting any merchant ſhip or vel- 
fel on the high ſeas, or in any port, haven or creek 
whatſoever, ſhall forcib'y board or enter into fvch ſhip or 
vcllel, and, though they do not ſgize and carry off ſach 
ſhip oc veſicl, ſhall throw overboard or deilroy any part oi 
the goods or merchandizes belonging to ſuch ſhip or veſ- 
{cl, ihe perſon and perſons, who ſhall be gmilty thereof. 
ſhall in all rcipecis be deemed and puniſhed as pirates, as 
aſorefaid.” | 

And Sed. 2. it is farther enacted, ©& That every ſhip 
or veilel, which ſhall be fitted out with a defign to trade 
with, or ſupply or correfpond with any pirate, and ajl and 
every goods and merchundizes put on board the fame for 
any intent or purpoſe to trade with any pirate, ſcion or 
1obber on the teas, fall be pf 7a&o, forfeited, one moi- 
cty thereot to the uſe cf the King's Majeſty, his heirs 
and fuccefors, the other moicty to the pe:fon or _perfon« 
who: thail tirſt wake diſcovery, and give information of 
ſuch intent or deſign; and ſuch perion or perſons, who 
thall firſt mike ſuch diſcovery, ſhell and may ſue for and 
recover the ſaid ſhip or veſicl, and ail and every the goods 
and merchindizes on board the ſame, in the high court of 
admiralty.”? 

And 8:2, 2. © Whereas there are ſome defects in the 
Jaws for Eringing perſons, who are acceſlaries to piracy 
and robbery upon the ſeas, to condign puniſhment, if the 
Principal who committed ſuch piracy and robbery is or 
cannot be -apprehended and brought (1) juſtice be it 
therefore enacted, 'Fhat all and every perſon and perſons 
vhatloever, who by the ſaid ſtatute made 11 & 12 7 3 
arc declared to be acceffary or acceftaries to any piracy or 
robbery therein mentioned, are hereby declared, and ſhall 
be deemed and taken to be principal pirates, fclons and 
robbers, and {hall and may be inquired of, heard, deter- 
min<d and adjudged in the ſame manner as perſons guilty 
of piracy and robbery may and ought to be inquired of, 
tried, heard, and determined and adjudged in the ſaid ſta- 
tute 11 & 12 1, 2, and being thereof attainted and con- 
victed, ſnall ſuffer ſuch pains of death, loſs of lands, 
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coo0ds and chattels, and 1n -hke manner, as pirates and. 


robbers ought to be by the ſaid aCt to ſuffer.” _ 
Ard Set. 4. it is farther enacted, © That all and every 
oft-ncer or cttenders convicted of piracy, felony or rob- 
ery by virtue of this act, ſhall not be admitted to have 
the benefit of clergy, but be utterly excluded of and 
irom the ſame.” | 
And Se. 5. © To the end that a farther encourage- 
ment may Þe given to all ſeamen and mariners to hght 
and defend their ſhips from pirates, it 1s farther enacted, 
"Chit in caſe any ſeamen or mariner on board any mer- 
chant {ip or veſſel, or any other ſhip or veſſel, ſhall be 
meimed in fight again any pirate, every ſuch ſeamen and 
mariner, vpon due proof of his being maimed in ſuch 
{ig1t, ſhall not only have and receive the rewards already 
apnointed by a ſtatute made the 23 Car. 2. intitled, An 
aCt to prevent the delivering up ot merchant ſhips, ard 
for the increaſe of good and ierviceable ſeamen, but ſhall 
+170 be admitted into, and provided for in Greenwich hoſ- 


| 
| 


| 
I 
pital, preferable to any other ſeaman or mariner, who ig &;e.. 
abled trom ſervice or getting a hvelihood merely by his age,” 
Ani Se#. 6. it is farther enaCted, | That in caſe any 
commander, maſter or other olficer, or any ſeaman or 
mariner of any merchant ſhip or veflel, which carries 
guns and arms, ſhall nct, when they are attacked by an 
pirate, or by any ſhip or veſlc] on which any {uch pirate js 
on board, fight and endeavour to defend themſelves ang 
their ſaid ſhip or veſſe! from being taken by the ſaid Pirate 
or ſhall utter any words to diſcourage the other marin k 


- oy ers 
from Cetending the ſhip, and by realon thereof the {aig 


46 recover the ſame, or any part thereof in any court og; 


ſhip or veſſel {hall fall into the hands of fuch pirate; they 
and in every ſuch caſe, every ſuch commander or maſter. 
or other oficer, and every feaman cr mariner who tha! 
not fight, and endeavour to defend and fave the ſaid {1 
or _velicl, or who ſhall utter any ſuch words as aforefaio 
ſhall loſe and forfeit all and every part of the wages due Bo 
him and them reſpectively to the ou ner and owners of the 
faid thip or veficl, and ſhall not be permitted to ſve fo; 


law or equity ; and as a farther 
months imprilonment.” 

And $24. 7. ** For prevention of ſeamen or mariners 
deſerting merchant ſhips or veſicis abroad in the plant- 
tions, or In any other parts beyond the fear, which js 
the chief occation of their turning pirates, and of pre: 
detriment to trade and navigation, ind is chiefly cccati- 
oned by the owner or owners cf ſhips or vellels paying 
wages to the ſeamen or mariners when abroad, it is en. 
acte!, ! hat no maller or owner of any merchint ſhip or 
veticl ſhall pay or advance, or cauſe to be paid or advan- 
ced to any feaman or mariner, during the time he ſhall 
ve in parts beyond the ſeas, any money or effects upon 
account of wages, exceeding one moiety of the wages 
which thall be due at the time of ſuch payment, until 
fuch ſhip or veſle] ſhall return to Great Br tain or Ire 
land, or the plantations, or to ſome other of His Mz. 
jelly's dominions whereto they belong, and from whence 
they were fir{t fitted out ; and if any {uch maſter or owner 
of ſuch merchant ſhip or veſic] ſhail pay or advance, cr 
cauſe to be paid or advanced, any wages to any {eaman or 
mariner above the faid moicty, ſuch maſter or owner ſhall 
forfeit and pay double the money he ſhall ſo pay or «4 
vance, to be recovered in the high court of adwiralty by 
any perfon who fhall firſt diſcover and inform for the 
fame. G2 rs 

Perſons committing hoſtilities, or aiding enemies, 
ſca, may be tried as pirates, 18 Gee. 2. cr. <0. Vincics 
and robberies on the fea excepted out of the general par- 
don, 29 Geo. 2.c. 52. ef. 13. See 16 Vin. Abr, tit. Pirates. 

Pirates goods, In the patent to the admical be has 
granted to bim ne piratar': the proper g09ds of pirates 
only paſs by this grant; and not piratical gocds, So it is 
of a grant de bonts fe/enum, the grantee ſhall not have goods 
ſtolen, but the true and rightiul owner. But the King 
(hall have piratical goods, if the owner be not known. 
io Rep. icg. Dyer 269. Tenk. Cent. 325. 

Wirarn, (Piſcaria, from the French pecherie, 1. & file 
catio) Ts a liberty of ſiſhing in another man's waters: in 
law French fecherie. See Ry!y's Plac. Par! 646, 

%/ICenartue, Is uſed in our records for 2 {iſkmonger. 
Pat. TR. 3- part. 3 m. 14; | 
ance, or Wirnce, (Pitancia,) A ſroall repaſt 0: 


puniſhment ſa] ſufler 6 
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al 
fiſt or fleth. Crrvell, edit. 1729. 
Iitarciarin?, Was an officer in the monaſteries, whoſe 
buſineſs it was to provide and diſtribute the preances 0! 
herbs and meat amonglit the monks. "Tis mentioned n 
tae Monaft, I tom. page 148. | 
Pitch ana tar, Not to be imported but in Frgih hips 
ping, 12 Car. 2.:c. 18. /. 8. 
Nor from the Netherlands or Germany, 
C 1}. 23: | 
To what duties liable, 4.77”. & M7. c. 5./. 2. : 
Penalty on burning and deftroying pitch or tar trees 1" 
the plantations, 3.& 4 Arn. c. 19. /. b, 7. 
Importation of it from the plantations, and 
into Erg/and, encouraged, 3 <- 4 im, c, 10. 
$5605 96r $ G22, 1a £35, 175: 18: 
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Plantation 
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Plantation pitch and tar to be clean, 5 Geo, I. c It. 
" 16... -24 Ge9e 2. $2: /. 2. 25 Geoe 2. 6.355 þo. 3 


* Pitching pence, (commonly a penny) Is that money 


which is paid for p!7ching, or ſetting down every fack of 
corn, of pack of any other merchandize in fairs or mar- 
kets. Cowell, edit. 1727. | 

Plarard, (mentioned in ſtat. 2 & 3 P. & MM. cap. 7.) 
Is a licence whereby a man is permitted to ſhoot In a 
gun, Or uſe unlawful games. In French it ſignifies a 
table, where orders are written and hung up; and p/a- 
inert in Datch is an ediCt or proclamation. See 33 HH. 8. 
, b. | ON 
Place, (Locus,) Where a fact was committed, 1s to 
be alledged in appeals of death, indictments, &c. and 
lace is conſiderable in pleadings in ſome caſes: where 
the law doth 1cquire a thing to be ſet down in a place 
certain, the party mult in his pleadings ſay, it was done 
there. C2. Lit. 282, When one thing doth come '1n 
the place of another, i: ſhall be faid to be of the ſame na- 
ture; and in the caſe of an exchange, &c. Shep. Epit. 700. 
Se L895 and 16 Vin, Abr. tit. Place, | 

ÞLarita, Pleas, or pleadings, or debates and trials at 
law. Placita is a word often mentioned in our hiſtories 
and law books. Art firſt it ſignified the public aſſemblies 
of al! degrees of men where the King prelided, and where 


they conſulted about the great affairs of the kingdom, and 


d 0 . OY | 1. FA 
thete were called generalia placita, becauſe gener attas unie 
virforum majorum tam cericorum guam laicorum tbidem con- 


- gnichct, his was the cuſtom in our ne:ghbouring na- | 


tion of France, as well as here, as we are told by Hince 
wg . Th j- '&+ EB ww +» . ©Y 
man, De Ordine Palatit, cap. 29. and by Bertimun, in his 
Amals of France, 1n the year 707. | 
S,2 of our hiitorians, as Srmeon of Durham, and 
others, who wrote 300 years afterwards, tell us, that 
theſe aſſembiies were held in the open ficids ; Nullam mim 
epartt Regen in literts affignare curiam, quta ubi' Rex jul” 
tat in 6pets 1, 161 eff curta ſua. Home are of opinion, that 


| theſe Placita peneralia, arfa Curie Regis, were what we 


now call a parhament : Tis true, the Jords courts were 
ſo called, viz. Placita generalia, but oftner Curie generates, 
becauſe 411 their tenants and vailals were bound to appeal 
there. 73 | eas 

We alſo meet with Placttum nominatum, 1. e. the day 
appointed for a ctiminal to appear, and make his de- 
ſence Leg H. 1. cap. 29, 46, 5o. Plautum fractum, 
7. te. when the day is paſt. Leg. H. 1. cap. 59. My! 
Lord Cie tells us, that the word is derived frum pla- 
cents, quta bene placitare ſuper onnia plocet, 'T bis feems, 
to be a very fanciful derivation of the word; it ſeems ra-\ 
ther to be derived from the German pſats, or from th- 
Latin p/ateis, 1. e. field or ſtreets where thele aſſemblies! 


or courts were firſt held. But this word placita did fome- | 


tmes ſignify pevalties, fines, mulCcts, or emendation, ac- 
cording to Gervaſe of Tilbury, or the Bla:k Bock in the 
Exchequer, [1b. 2. tit. 13. Placita autem dicimus panas 
pecuniarias in quas incidunt deiinquentes. Ho in the laws of 
Hen. 1. cap. 12, 13. Hence the old rule of cuſtom, 
Cemes habet tertium denarium placitorum, is to be thus un- 
derſtood ; the Earl of the county ſhall have the third part 


of the money due upon mulCcts, fines, and amerciaments |- 


impoſed in the aſſiſes and county courts. Cowell, edit, 
1727, | 

Plaritare, (i. e« Litigare & cauſas agere,) To plead. 
Ii, ih, £ TE hs | | 
Ploritator, A pleader. Raiph Flambard 15 recorded | 
to be Totins 7cgnt placitator, in /Uliam the Second's 

Plague, For the ordering and relief of perſons inflicted 
with the plague, 1 Fac. 1. c. 31. ES | 

InfeCted perſons going abroad deemed felons, 1 Face 1. 
& Is /. 7, Regulations for ſhips to perform quarentine, 


| 4 Ann. @ 2. 7 Geo. 1.c, 3. 8 Geo, 1. c. 8. and c. 10. 


I (7e0, 2.13. © Geo. 2. c. 34+ 
_ Penalty on maſter breaking quarentine, 8 Geo, I. c. 18. 


fe 14. 27 Geo. 2. Ge 18. |. 4. 


Directions for performing quarentine and erecling laza- 
rettos, 26 Geo. 2. c. ©. 29 Geo. 2. c. 8. | 


Perſons diſobeying direCtions guilty of felony, 26 Gyo, 2. 
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Ws for quarentine to be read in churches, 26 Geo; 5; 
Ce OD. fo 20, | . 

Gooi!s liable to retain inſeQion, coming from the Lz- 
vant without a clean bill of health, not to be landed unleſs 
ared in a foreign lazeret, 26 Geo. 2. c, 18. [© 12, 

. Plaint, (.Drerela,) Is uſed for the propounding or ex- 
nibiting of any ation perſonal or real in writing, and 
0 1t 15 uſed, Bro. tit. Plaint in affiſe ; and the party ma- 
IS this plaint, is called The party plaintiff, Kitchinz 
ol. 231, | 

P:anchia, A plank of wood. Cowell, edvt. 1727. 

Platſterers, Not co exerciſe the art of a painter in 
London, 1 Fac. 1 & 20. 

- Plantations. Sugar, tobacco, cotton-wool, indico, 
ginger, and dying wood, of the growth of the plantations, 
[hall be exported thence to England only, 12 Car, 2. c. 18s 
Rice and melatles, 3 & 4 Ann. cc. 5. /. 12. 
| No European goods ſhall be imported into any planta- 
:10n but in Zngliþ built ſhipping, whereof the maſter and 
three fourths of the mariners are Engliſh, 15 Car, 2. c. Pp 
oa!t for the fitheries excepted, bid. ſed. 7, 

Goods imported by land or ſea, to be notified to the 
governor, 15 Car. 2.c. 7. þ. 8, TO 
Penalty on officers of the cuſtoms ſuffering plantation 
goods to paſs, not being firſt unladen, 15 Car, 2. c. 7« 


The bg on ſca-coals, ſent to the plantations, 15 Cr, 

2« C7. /.. 10. "-N Cos 

Plantation goods not to be carried thence to Ireland, 

22 & 23 Car. 2. C 20. 

 Penatkies on unloading plantation goods elſcwhere than 

in England, 22 & 23 Car. 2: c. 26. f, 12. 9 & BI, 3 

0. 224 j. 8. & 14. 

Duties on waale-oil, blubber, &c. taken by ſhips of 

the plantations, 25 Car. 2. c. 7. 1 Geo, 1. c. 12.}. 4. 
Duties payable in the plantations for goods ſhipped there, 

25 Car. 2,6. 7. f. 2. Explained by 4 Ges. 3. c. I5. 
Plantation goods not to be carried in foreign ſhips, 

7 & 8IV. 3. 22. | 

Governors of the plantations, &c. to take an oath, &c, 

'0 6vlerve the regulations of trade, 7 & 8 77, 3. a 22. [. 4. 

S © 0-1; 6 20:4 6: | 

Officers of cuſtoms there to have the ſame power as 


| oflicers of cuſtoms in England, 7 & 8B Wy. ©. 22. /. 6. 


By-laws or cuſtoms, contrary to law, void, 4 & 8 JJ, 
Jo Co 22. fe 9. | 

Places of truſt there, in the law or treaſury, to be in 
the hands of natural-born ſubjeQts, 7 & 8 IF. 5.7. 22. 
feft. 12. | 
King to approve the governors, 7 & 8 JP, 3, c 22. 
/. 16. 
Lands there not to be fold'to aliens without his Majeſ- 
ty's conſent, 7 &:8 F. 2.c. 22, /+ 26. - | 
Ships to be regiſtered, &c. 7 & 8 IF 3. 22./. 17, 
Goveinors of plantations may be tried in England for 
offences committed in their government, 11 & 12 //, 3, 
& 12% | 
re. may be exported to the plantations, 3 & 4 

Ine toe Bo | | 


4 Ann. c; 10.3 Geo, 2: 35. |. 3 

Penalty on deſtroying pine-trees, 3& 4 Ann. c. 10. /;, 
©. 9. Antte c. 17. 8 Geo. 1. c. 12. f, 5, 2 Gto. 2. 
Co 35» | | 

Value of foreign coins there ſettled, 6 Ann. c, 30. 

All ſubjeQts to have ſree trade to America, 6 Ann. c, 37. 


[:15:&:22 


Plantation bonds to be delivered up if not put in ſuit in 
three years, 8 Ann. c. 13. /. 23. 
\ Duties on prize goods in America, 9 Ann. c. 29. 

Infants confenting may be bound to ſervice, 4 Gee. 1, 
Co Ih, /+« &. F 

wh X plantations to be brought to Great Britain, 
8 Ger. 8, I5./. 24 | | | | 

Salt may be carried from any part of Europe to Pen- 
ſylvania, 13 Geo. 1. c. 5. To New-York, 43 Geo. 2 


Co I2, : ; 
Lignum vitz may be imported from the plantations free 


ID 0. /+ I, 2g 33 8, I O, 17, I8, 


t Geo. 2, © 17. /. 5. Undivided 


Bounties on imported ſtores to the plantations, 3 & 


mores 
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Undivided ſhares of Carolina ſurrendered tohis Majefty, | 
2 Geo. 2. ce :34«. | | ; 
| Repalajipns for the preſervation of woods in America, 
2 Geo. 2. C. 35» | | 

Liberty to carry rice from Carolina ro the South of Cape 
Fini/ſterre, 3 Geo. 2. C28. 

Before ſhipped, exporter to make an entry with the 
colleQor of the cuſtoms, &c. 3 Geo. 2. c. 28. þ. 4+ 

Half ſubſidy to be paid, 3 Geo. 2.c. 28. /. 5. 

Extended to Georgia, 8 Geo. 2. 19, 27 Geo. 2. 18. 
/ Goods not enumerated may be imported into Jreland 
from the plantations, 4 Geo. 2. c. I5. 

Debts owing in the plantations may be proved before a 
magiſtrate in England, 5 Geo. 2, c. 3, | 

Lands.in the plantations made liable to debts, 5 
Ce 7. ſet. 4. : | | 

Hats not to be exported from one plantation to another, 
5 Geo. 2. C22. | | 

_ Hatters in America not to have more than two app 
tices, 5 Geo. 2 c. 22. ſet. 7. 

'The duty on coffee of the plantations reduced, 5 Ges. 
2. C(. 24. | 

A ya on foreign rum and melaſſes imported to the 
Plantations, 6 Ges. 2. c.1J 29 G0. 2. c 20. | 

No ſugar to be imported to Jreland, unlets of the 
growth of the plantations, or ſhipped in Great Britain, 
6 Gees 2. c. 13. Continued to 3oth of September, 1764, 


Geo, 2. 


A 


ren- 


and from 2gth of Se-prember, 1764, made perpetual, ſub-| 


ject to alterations in 4 Geo. 3. 15% 

Drawback on ſugar re-exported, 6 Geo. 2.6. 13. þ. 9. 
9 & 10 I. 3.c. 23. /. 8. | 

Allowance on exportation of ſugar refined in Great 
Britain, 6 Geo. 2. c. 13-/. 19. 

Liberty given to carry ſugar from the plantations to 
foreign markets, 12 Geo, 2. c. 30. Continued 4 Geo 3 
c. 12. Extended to all Briufb ſhips, 15 Geo. 2. c 33. 


4 Vath that the ſhip belongs to Britif ſubjeCts, 12 Geo, 
2.::3%[« 3. Ss 
Officers of cuſtoms to 
2. c. 30. ſed. 6. | 
Ships taking in other goods ſubject to entries, &c, 
Geo. 2. C. JO» ſe. 10. 
Charters to. be eranted in time of war to adventurers 
to conquer lands in America, 13 Geo, 2. 4 fo 13. 
* _ Foreigners refiding ſeven years in the plantations, an 


examine ſuſpected ſhips, 12 Geo, 


I 2 


taking the oaths, to be deemed natural ſubjeCQs, 13 Ge2. 2. 


"2 | 
Unlawful ſtocks and undertakings in the plantations, 
prohibited, 14 Geo, 2. c J7. 
Maſters of ſhips to make oat 
?iſter, 15 Geo. 2. c ZI. 
Relief provided where t 
GI: 2- | | 
'The condition of plantation-bonds ſhall ſpecify a certi- 
ficate of landing the goods within 18 months, 15 Geo, 2. 
Cc 31+ þe 4- | 
Scamen 
24. 30s 
A premium on plantation inCico, 21 Geo. 2. ce JO. 
28 Geo. 2, c. 25. Continued and amended, 3 Geo. 3. 
6 286 | 
Raw filk may be 
23 Geo. 2. 20- 
Bar iron may be imported from the plantations to 
Londin, and pig iron to any port free, 23 Gea..2. & 29. 
And bar iron to any port, 3o Ges. 2. c. I0., 
Slitting mills, ſteel furnaces, &:. not to be erceCted in 
the plantations, 23 Gez. 2. c. 29. /. 9. 
Pot aſhes of the plantations may be 1 
Geo. 24G. 51. 
Reſtraint of paper credit in the plantations, 24 Geo. 2. 
6:83 
'The aQt concerning atteſtation of wills extended to the 
Britiſh colonies, 25 Geo. 2. c. 6. ſeft, 10. 


h of the truth of their re 


he regiſter is loſt, 15 Geo. 2. 
in the plantations not to be impreſſed, 19 Ges. 


imported from the plantations, free, 


mported free, 24 


Foreign proteſtants enabled to ſerve officers and ſo}diers 


in America, 29 Gee. 2,c. 5./. 1, 


r-.L-8 
Indented ſervants may be enliſted, 29 Geo. 2. 
ſeft. 1. | 
. Troops raiſed in America, when joined with 7-;;;1, 
forces, ſubject to the rules and articles of. war, 40 Ge. 
c. b. ſect. 73. 
No viCtuals to be exported from the plantations Cy;i1. 
the war with France, except to Great Britain © 
or to ſome of the plantations, 3o Gee. 2. c. 9. 
Rice may be exported to the ſouthward of Cape F,,;. 
flerre, 3o Geos 2. cg. fo 11. 
Certain rates and Cuties on foreign goods imported into 
any of the plantations in America, 4 Ger. J.ce 15, 
Paper bills of credit in the plantations declared yoig, 
4 Geo. J. Cl. 24. 
For granting ſtamp duties in the plantations, E&;, : 
Geo. 3+ Cc. 12, + Repealed by 6 Geo. 3. c. 11, 
Plate, A hoy, or water-veſlel fo called, 12 Fliz; ws, 
is. A tax laid on perſons poſſefled of filver plate, 29 
Geo. 2. Ce 14. 
_ Elayhoaſr. See Nufonce. 

Plays and Tame. See Puſence, Gaming. 

Plen, (Placitum, from the Saxon ples, or plerh, i, e, 
Juris ac&i1o,) Signifies that which either party allegeth for 
himſelf in court, which was wont to be done in French 
from the conqueſt until Edward the Third, who ordained. 
them to be done in Engl:;/h, in the 36th year of his 1cign, 
cap. 15. "Theſe are divided into Plas of the Crown' and 
Common Pleas. Pleas of the Crown of Scotland are four, 
viz robbery, rape, murder. and wiltul fire. Skene de 
verb. Signif. verbo Placitum., With us they are all ſuits 
in the King's name, againit offences committed againſt 
his crown and dignity. Staund/. Pl. Cor. cap. 1. Or 
againit his Crown and peace. Smith de Rep. Wngl. lib. 2. 
cap. 9. And thole ſeem to be treaſons, felonies, miſ- 
priſzons of either and maihem. C', 4 [n/t. cops 30. £. 
ward the Firſt enſcoffed /7 alter de. Burgs in the Jani 
Uter in Ireiand, exccpting the pleas of the Crown, 
to wit, rape, horſtal, wiltul firing, and treaſure-trove, 
Camp. tit. Jreiand, Common pleas are thoſe that are held 
between common perſons, yet by the former delinitions 
they muſt comprite all other, though the King be a party. 
Piea may be farther divided into as many branches as 
action 3 which ſee, for they. ſignify all one. Then thae 
15 a foreign p/ea, whereby matter is alleged in any court, 
that may be tried in another: as if one ſhould. lay ballardy 
to another in a court-baron. Artchin, fol, 75. Tae 
word placutum 1s uſed by the commentators upon tie 
Feuds in the ſame ſignification that pas be with us, and 
Pacitare with them is /itigare E cauſas ageres Ftn 
in verbo Feudal. verbo Placitare. 

Plea and demurrer in equity, Hee 16 Fin. Ar. 41, 
376. | | 

i>[cadings, Are all the the ſayings of the parties to the 
ſuit after the count or declaration, to wit, whatever 1s 
contained in the bar, replication and rejoinder, and not 
in the count itſelf; avd therefore defaults in the matter of 
the count are. not comprized within mi/-pleading, or it- 
ſuſhcient pleading, nor ate remedied by the {tatute ©: 
Feofails, 32 H. 8. but only the mi/- plcaing or inſufhicient 
pleading Committed in the bar, replication and rejoinder; 
but thofe fare now remedied alto by 18 liz. wp. 1; 
Cervell, edit, 172.7. $59, 

Pleading in general Ggnifies the allegations of paris 
to ſuits wien they are put into a-proper and leyal forms 
and are diſtinguiſhed, in reſpe& to the parties who plead 
them, by the names of bars, replications, rejoinders, fur- 
rejoinders, rebutters, ſurrebutters, &c. znd though the 
matter in the declaration or count does not properly come 
under the name of pleading, yet being often comprehendcd 
in the extended ſenſe of the word, it is generally conficer- 
ed under this head. 4 Bac. Abvr. 1. | 

Pleading, in ſtritneſs, is no more than ſetting fort 
| that fact which in law ſhews the juſtneſs of the demand 
made by the plaintiff, or the difcharge and defence made 
by the deſendant ; and herein no greater certainty 1s Ie 
quired than 1s ſufhcient to bring on the trial without 1” 
veigling judge or jury ; and it ſcems, that originally plead- 
ings were to formed, and were very plain and concuc; 
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or recruiting the army in America, 29 Ger. 2.0. 
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but in progreſs of time pleaders, yea and judges, became 
. { | too 
Q , . 
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too curious in them, ſo that the art and dexterity of plead- 
ing, which in its uſe, nature and deſign, was only to ren- 
icr the fact plain abd intelligible, and to bring the matter 
to judgment with convenient certainty, began to degene- 
rate from its primitive ſimplicity and true uſe, and endin 
z piece of nicety and curioſity, which bow it hath im- 
proved therejn in Jatter times, the length of the 'plead- 
ings, the many unneceilary repetitions, and the many miſ- 
carriages of cauſes upon ſmall and trivial objeCtions, do 
but too ſufficiently teſtify. 4 Bac. Abr., 1. Me 1:5 031 

Pleas were anciently ore teius; and afterwards minuted 
down by the prothonotaries, and entered of record in the 
Latin tongue, that being a dead language, and leaſt ſub- 
Ct to variation, to remain as monuments and precedents 
of the law : that the pleading ſhould be in Latin is ex- 
preſsly enacted by the 36 Ed. 5: cap. 15. which ſtatute was 
made to aboliſh a law introduced by J/illiam the ' Con- 
quzror, which ordained, that the pleadings in the: courts 
of jullice ſhould be in French, 4 Bac. Abr. 1. '10 Co. 

2, | $-: ot Oe. | Ty 
"ut now by 4 Geo. 2s cap. 26. it is enaCted, * That 
all writs, proceſs, pleadings, rules, indictments, records, 
and all proceedings ir any courts of juftice within England, 
nd the court of Exchequer in Scotland, ſhall be' in the 
FEng!lyh tongue, and be written in ſuch common hand as 
acts of parliament are uſually ingrofled in; the lines and 
words to be written at leaft as cloſe as the ſaid as uſually 
are, and not abbreviated ; and all perſons offending againſt 
this aCt, ſhall forfeit $o/l. to any perſon who will ſue for 
the ſame.” | | Y 

But by 6 Geo. 2. cap. 14+ it is provided, © "That the 
\ above penalty ſhall not be extended to the expreſſing the 
aames of writs, -or technical words.in the ſame language, 
as hath been uſed, nor to abbreviations uſed in the Engliſh] 
'"- anguages". 45 hs: Pot (57,551 230-: 1 
In pleading there are ſeveral general rules laid down in | 


y_ 


our books; as, that good matter muſt be pleaded in right | 


farm, apt time and due-ofder, but that, which is but 
inducement or conveyance to the ſubſtance, need not be 
ſo certainly alleged, as that which is the git of the plea. 

Ce. Lit. 303: | Plow. 65, 81. Cra. Fac..362. [+ 
\ - That that which 4s apparent to the courts, ' and appears 
from a neceſſary implication in the record, need not. be 
averred. Con Lit. 303. 7 Co. 40. 
That every man's plea ſhall be taken moſt ſtrongly 
againſt- himſelf, as every body is preſumed to make the 
moſt of his own caſe. Dyer 16. Co. Lit. 303, Hob, 


224+ Latch, 186. [438 
That what:the parties have agreed in pleading ſhall be 
admitted, though the jury find otherwiſe. 2 Mod. 5. 


. That when a man will recover a thing from another, 
it is not enough for him to deſtroy ſuch perſon's title, 
but he muſt prove his own a better, according to the 
rule, metior e/# conditio poſſidentiss Waugh. 58, 60. per 
Lord Vaughan. $4 | of.4 
That every man ſhall plead ſuch pleas as are pertinent 
and proper for him, according to the quality of this caſe, 
eſtate or intereſt. Co. Lit, 285, 303+ 4 Fink 
That the law requires in every: plea two things, the 
one, that it be in matter ſufficient, the other that it be 
deduced and expreſſed according to the forms of law ;; 
and if either the one or the other of theſe be wanting, 
tis cauſe of demurrer. | Hob. 164. per Lord Hibart. 
That every'plea in bar, being a confeſſion and/avoid-: 
ance of the plaintiff's ation, muſt be ſubſtantive and; 
certain, with an avoidance of the plaintiff's demands, 
which he may traverſe, and thereon. go to iſſue, becauſe! 
the declaration of the plaintiff ſtands confeſſed, as far as 
It yon avoided by the defendant. . Dyer 66. - Godb: 253. 
I Leon. 78. | F- ; 17:44 
That "i a count, avowry | (which is in, nature - of a 
count) replication, &c. want form; or omit circumſtance 
of time, place, &c. they may | be made good by the're-' 
Plication, and the replication by the rejoinder, &. | 7 Co. 
25.4, 8 Co. 120. b, Co. Lit: 90% © © 
That all pleas muſt be alleged direQly, and not by 
way of rehearſal ; nor is it ſufficient that what ought 
to be exprelsly. pleaded, may be deduced by argument 
from what is pleaded. ; Co. Lit. 303-- 636 EY o RE 


nll 
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That in matters triable by our Jaw, all things iſuab1# 
ought to be ſpecially alleged in' order to have a conve- 
nent trial ; but in matters ſpiritual the law is -0therwiſe, 
becauſe there is no peril in the trial; :and therefore iffret= 
tam enough to, ground a certificate, it is ſufficient, -'4 / 
Leon. 300. '! | T1 NIN 
That where one is anthorized to do a thing - by - Come - 
mon law, ſtatute, cuſtom, grant or-commiſfion, he ought - 
to fhew, that he hath purſued the ſubſtance of -it ateord- 
ingly. Os Lit, 200) oo alan pd lnqiaantty 
That general eſtates in fee-ſimple may be generally al- 
leged; as that F. S. was ſeiſed in" fee ; but” the com : 
mencement of particular eſtates muſt be ſhewed, becauſe 
they could not originally commence without a convey- - 
ance, which muſt be ſhewed, unleſs they be alleged by 
wh of gy only. Co. Lit. 121.4. 303% _ © 
or more learning on this ſubjeft, ſee 4. Bae; Abri ad 
16 Vin. Abr. tit. Pleas and |] hentia fe =P LON Fi ache 
' Pleas of the ſword, © Placiea- ad 'gladinm.- Ranulph, 
the third 'Earl of Chg/er; 'ini the ſecond: year of Henry 
the Third, granted to his barons of Cheſhire ' an ample | 
charter of liberties, Exceptis placitis ad gladium meum 


-» women Rot, Pat. in archivis Regis infra caſlellum 
efirie. 


William the Conqueror gave the Eatldom of Che/ter to his | 


3 E. 4. m. 9. - The reaſon was, becauſe King 


kinſman Hugh, commonly called '/Eupus, anceſtor to this 
Earl Ranulph, Tenere ita libere per gladium, ficut ipſe Rew 


Willielmus tenuit Angliam'/per corenam. - And conſonant. 
thereunto in all inditments for"fetony, murder, &c.- in 


that county palatine, the form was anciently, Contra: 
pacem domini comitis, gladium & dignitates ſuas, or Con-. 
tra dignitatem gladii Ceſtrias Theſe were the pleas of the 
dignity of tbe Eart of Che/ter Sir Peter Leicefler's:Hiſt, 
Antig. fol. 164. Cowell; edit; 17274 oo 
 Plebania, Plebanalis ecdefiz, ' A mother church, which 
has one or more ſubordinate chapels. Corvell, ed. 1727. 
Piebanus, A rural dean, becauſe the deanaries were 
commonly affixed to the p{:banie, or chief mother churches 
within ſuch a diſtri, at firſt commonly of ten pariſhes. 
But it is inferred from, feveral authorities, that plebanus 
was not the uſual title for every. rural dean, but for ſuch 
a pariſh prieſt in a large mother church, exempt from the 
juriſdiftion of the ordinary, who had .therefore the au-_ 
thority of a rural dean committed to him by the arch- 
biſhop, to whom the church was immediately ſubjeC: 
Cowell, edit. 1727. 
_ Pledge, /Plzgius, may be derived from the Fr. pleige, 
fedejuſſar, as pleiger aucun, i. fide jubere pro aliguo, to be 
furety for a perſon; in. the ſame. ſignification is : plegius 
uſed by Glanvil, lib. 10. caps 5. and plegatio for the aft 
of ſuretithip in, the interpreter of the Grand Cu/tomary 
of Normaniy, cap 60. Plegii dicuntur perſone, que /e 
obligant ad hoc, ad'quod qui eos mittit, tenebatur ; and in 
the ſame book, cap. 89, 90. plegiatia is ufed in the ſame 
ſenſe with Glaxvile;; ſo alvi plegit: are uſed for plegir, Pu- 
pil. Oculi, part. 5. cap. 22. Charta: de foreſta, This 
word plegius is uſed allo for frank-pledge fometimes, as 
in the end. of J/illiam the Conqueror's laws, ſet out by 
Lambard, in his Archainom, fol. 125, in theſe words, 
Omnis himo qui voluerit ſe teneri pro libero, fit in plegio, 
ut plegius eum habeat ad juſtitiam, fi quid offenderit, &c. 
and theſe are called capital pledges, Kitchin, fol, to. See 
Co. 4 Inſt. fol; 180, _ ihe UTR 
© When writs were delivered to the ſheriff .to be by him 
returned into C. B. he' was obliged before the return 
thereof 46 takes pledges of proſecution, which when the 
fiaes and amercements were conſiderable, were real and 
reſponſible perſbns, * and afiſwerable for thoſe amerce- 
Bug they being now, ſo, inconſiderable, there are 
mal pledges, entered, viz.. Fohn Doe and Richard 
Rye. | But there is a difference in debt and in trefpaſs ; 
for in treſpaſs the' attachment of the goods is the firſt 
proceſs, and becauſe the defendant is thereby hurt, there- 
fore the writ commands the ſheriff to: take pledges  be- 
fore he -executes-'the- proceſs. / But in debt-they begin 
with aſummons, and ſo the defendant is not hurt in the 
firſt inftance, and therefore there is nq/ command in the 


"a 
CF 


VoL, II, N® 113, 


writ to the _ > oy pledges, but unleſs he'does, there 
| £ | | 1s 


a rs I 

is not a ſufficient authority from the return to warrant 
further proceſs, unleſs pledges are put in above, as in B. 
KR, they always do on the bill. The reafon why pledges 
were not taken-in Chancery, but committed tothe ſheriff, 
was, that he living in the county was fuppoſed to know 
who were ſufficient ſecurity, and being to levy theamerce- 
ment afterward, they  wete to take ample ſecurity for 
them. G. Hiſt, of C. B. 6, 7. (2h 
Pledges in ſtatute merchant ſhall be anſwerable if the 

principal be inſufficient, Stat. de Mercator'.. 11 Ed. 1. 

Poor plaintiffs 'not to find pledges, St. Hall. 12 E4. 1. 
but to give caution per fidemy 1b:d, 6: Jvi nk £69) 

Pledges may be bound -as. principal debtors,: Stat. de 
Mercator*. 13 Ed. 1. ft. 3- | | 


Fines to be taken in preſence of pledges, 38 £4. 3. /t.. 


1. c. 3- See 16 Vin. Abr. tit. Pledges. | 
' Pledgery or Pleggery, French . p/ergerie, Latin *ple- 
giagium) Suretiſhip, an undertaking or anſwering for. 
Allo the appellant ſhall require the . conſtable and mare- 
ſchal to deliver his p/edges and to diſcharge them of their 
pledgery ;-and the conſtable and mareſchal ſhall aſk leave 
of the King to acquit his pledges, after, the appellant 
| 4s come into his liſts, &c. Cowell, edit. 1727. | 
Pledging, Is where goods and chattels are delivered 
in ſecurity for money. lent, and 'by ſuch pledging the 
pawnbroker hath more.than the naked poſſeſſion in the 
nature of a bailment; for he bath the property and in- 
tereſt in the thing itſelf ; and by the better opinions, ſhall 
have a reaſonable uſe of it, ſo that it be without damage 
to the thing thus pledged, Do#?. & Stud. 130, 1 Rol. 
Abr. 338, 673- Owen 124. 2 Salk. 522. 7 RY 
- If a man pledge goods to B. and they are ſtolen, B. 
ſhall not anſwer for them, becauſe he hath a property in 
them ; and his cuſtody is but a conſequent of that pro- 
perty, and therefore he doth undertake to keep them 
as his own; for a man that undertakes to ſecure what 1s 
another's is bound to keep them at all adventures, fince 
the right owner might poſſibly defend them with his life ; 
but where a man is only obliged to keep them as his own, 
no unavoidable accident is to be imputed to him. Co. 
Lit. 89.a. 3 Inſt. 108. 4 Co. 83. , Palm, 551, Owen 
123. Yelv. 178. Cro. Fac. 244. 1 Bulft. 29, 30. 1 
Rol. Rep. 181. hs 
But if a man pledges goods, and tenders the money 
to the pawnbroker, and he refuſes, this determines the 
qualified property, and therefore if after ſuch tender the 
goods are ſtolen, Wc. the bailor ſhall have fatisfaQtion 
made him in aCtion of trover; for a tender and a re- 
fuſal muſt in thoſe caſes amount to a payment ; becauſe 
otherwiſe no man could again come to his own, fince 
pawns are over the value lent. Cro. Fac. 243. Yelv. 
179. 1 Bulft. 29. Br. Bailment 7, 1 Rol. Rep. 129. 
Co. Lit. 80. | | | 


And though the borrower tender the money, and re-. 


cover the goods in an aCtion of trover, yet the pawn- 
broker may have an aCtion of debt for his money, be- 
cauſe though the ſecurity ceaſes, yet the duty remains, 
inaſmuch as the money lent is not paid back to the part 
from whence it came. Cro. Fac. 243. Yelv. 179, 1 Bulft, 


29, 31+ | | 


So if a man lend periſhable goods as a pledge, and! 


they decay, yet the perſon to whom they are pledged, 
may have an aCtion of debt for his money, becauſe the 
duty continues. Yelv. 179. Co. Lit. 209, | 
Theſe goods thus taken to Pledge, cannot be forfeited 
by the pawnbroker for his fences nor can they be taken 
in execution, nor attached for his debt ; for the abſolute 
property is in another z and therefore they are not aliena- 
ble, nor by conſequence forfeitable 3 becauſe they can- 


not be forfeited without loſs and danger to the a ſolute. 
owner ; and all qualified poſſefſors do take the property 
under the reſtriction, to preſerye. the property of the right dence that. he bath/paidto the value of his money, and 


Fr1.1019 9's - +, -» |. need nat plead it ſpecially ; for w fore 
It a man pledge goods, and after is attainted of fe- 4 perm 3' for: when the executor ber 


owner. Br, Attachment in Aſize 20. 


lony, the King ſhall not have the goods without paying 
the ſum for which they were pledged ; for the alteration 
of the general property doth not alter the ſpecial property 
in the pawnbroker. 2a ZH. 7. 1, 1 Bulft, 29. . 


| Shep. 106. 


| goods, the property is veſted in B, 2 Leon, 20, Ji. 


[againſt a common perſon, but not againſt the King witk- 


afterwards A. borrowed 38/. and 5o/. of B. on promic.. 


7 - KM 


If a man pledge goods, and then is outlawed, he can. 


not redeem them, becauſe then the abſolute property of 
them is in the. King; but if the outlawry is reverſeg 
then the outlawed perſon is reinſtated in his Property = 
if there had been no outlawry, and therefore may redeem 
them. 1 Bul/?. 29. 

It the money be not paid at the day, the property is 
abſolute at law, but ſtill the right owner has his redem 
tion in equity, as in caſe of a mortgage. Co. Lit, 205, 


One pawned jewels to A. who ſigned a writing that 
they were to be redeemed in twelve months, otherwiſe 
for the 110/, lent they! were to be bought and ſolq - 
A. within a ſhort time after delivers over the jewels, toge. 
ther with ſome plate of his own to B. as a pledge for 200). 


ory notes, to be repaid on demand ; B. by his anſwer 
in Chancery, inſiſted it was agreed that the pledge ſhoulg 
be a ſecurity as well for. the money on . the. notes, as for 
the money firſt lent, but could make no proof of any 
ſuch promiſe or agreement ; and though a redemption 
was decreed, yet it was on payment of all that was due 
to B. as well upon the notes as on the pawns ; but the 
goods of A. which were pawned were to be firſt applied 
as far as the value of them would extend. 2 Yer, 177 
698, 691. Abr. Ca. in Eq. 324. | : 

In the old books they took: the. nature of a pledge to 
be, that" it ought to be delivered at the fame time that 
the money was lent ; and if the.goods were not deliver- 
ed at the ſame time, in ſecurity of the money, the 
did not plead it as a pledge, but .in the natuge of a li. 
cence to excule the treſpaſs. 5 Henr 7. f. 1. 

But by latter authorities 'it appears,. that the payn. 
broker hath a.ſpeeial property, though it be not delivered 
at the time of the money lent, 2 Leon, 30. Yelp. 164, 

As if A. be indebted to B. and delivers goods to C, 
in ſatisfaQion for the debt of B. the property is thereby 
altered, and the right to the goods is veſted in B. { it is 
where the goods are delivered to C. in ſecurity of the 
money of Þ, there B. hath a ſpecial property in them, 
and in theſe caſes 4. cannot countermand ſuch delivery 
to C. or take the goods back again, becauſe the property 
of theſe very goods is veſted in B. for here is a conlide- 
ration to alter the property, and that is the- debt due to 
B. ſo that it is not a bare naked donation, which the 
party may poſſibly revoke before the poſleihon be veſted 
in B. bimfelf, for ex nudo patio non oritur ati; for 
there is no conſideration to found an aCtion' on a naked 
donation, but here there is a conſideration to alter the 
property ſo that upon the immediate delivery of the 


Yelv. 164. 

Plegiiz acquietandis, Is a writ that les for a ſurety 
againſt him for whom he is ſurety, if he pay not the mo- 
ney at the day. F. N. B. fel. 137. Repift, of IWrits 
fol. 158. See 16 Vin. Abr. 400. 

Plena forisfactura, A forfeiture of all'that one hath. 
See Forfeiture. | x get | 

Plenarty, Is an abſtra&t of the adjeRive Þplenus, and 
is uſed in the Common Law in matters of benefices, and 
where a church is full of an incumbent ; plenarty and 
vacation are dire contraries. Staundf. Prerog. cap. 8. 
fol. 32. Weſim. 2. cap. 5. lanſtitution is a good plenarty 


out indution. Co, on Lit. 
Preſentation. | 

Plene admimiffravit, Is a plea pleaded by an execu- 
tor or adminiſtrator, where they: have adminiſtered the 
deceaſed's eſtate faithfully and juſtly before the- ation 
brought againſt them, On plene admini/travit plezded by 
an executor, if 1t be proved that he hath goods in bis 
hands. which were the: teſtator's, he may give in evi 


Fol. 344. See Advow!0n, 


the aCtion hath paid the money in equal degree with 
that demanded by the plaintiff, he may plead fully ad- 
miniſtered generally, and give the ſpecial matter in evi- 
dence. 2 Lill. Abr. 330. And where a teſtator or in- 


| teftate was indebted to. the executor or adminiſtrator, 


upon 
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upon bond, they may plead plene adminiſiravit, and 
give their own bonds in evidence againſt any other 
bond; fo likewiſe upon an indebitatus, having the pri- 
vilege af paying themſelves firſt, bid. Plene admini= 

avit is no plca where an executor, Ec, is ſued in the 
debet and detinet, becauſe he is charged for his own oc- 
cupation. I ed. 185. And if plene adminiſtravit be 
pleaded, omitting the words, -** and that he hath not any 
oods or chattels of the teſtator, nor had on the day of 
exhibiting the bill aforeſaid, or at any time after, &c.” 
it is naught on a demurrer, and not helped by a verdi&. 
Cro, Fac. 132. 3 Lev. 28. Where the executor, Ec, 
is to ſhew ſpecially, how he hath adminiſtred the goods. 
Aleyn 48. See Erecutoz?, | 

Plevin. ' See RBrplevin. | 

Plight, Is an old Z-glih word, ſignifying ſometimes 
the eſtate with the habit and quality of the land, and 
extends to rent-charge, and a poſhbility of dower. 1 Infl. 

]. 221+ 6. 

/ pionkets, (mentioned in x KR. 3. cap. 8.) A kind of 
coarſe woollen cloth. 

Plow-alms, { Eleemoſyna® aratrales) Was anciently 
a penny paid to the church for every plow-land. Mon. 
Hinge 1 par. f. 256. | 

low-bote, A right of tenants to take wood to re- 
pair ploughs, Carts and harrows ; and for making rakes, 

rks, &c. 
© Slaw-land, Is the fame with a hide of land; and 
* a hide or plow-land, it is faid, doth not contain any cer- 


tain quantity of aeres; but a plough-Jand, in reſpeC of 


repairing the highway, is fettled at 504. a year by the 
ſtat. 7 & 8 I. 3. c. 29. ; : 
Plow-ſilver, In former times was money paid b 
ſome tenants, in lieu of ſervice to plow the lord's lands. 
WW. Jones Rep. 280. See DOcage. 
lucality, (Pluralitas, mentioned in ſtat. 21 Hen. 8. 
cap. 13.) The having more than one, chiefly applied 
to ſome churchmen, who have two, three or more bene- 
fices.  Selden, in his Titles of Honour, fol. 687. mentions 
trialities and guadralities, Cowell, edit. 1727. : 
Plurality of livings, is where the ſame perſon obtains 
two or more fpiritnal preferments, with cure of fouls; 
in which caſe the firſt is void ip/o fads, and the patron 
may preſent to it, if the clerk be not qualified by dif- 
penſation, &c. for the law enjoins reſidence, and it-is 
impoſſible that the ſame perſon can reſide in two places 
at the ſame time. Count. Parſ. Compan. 94. By the 
Canon law-no eccleſiaſtical perſon can hold two benefices 
with cure /imul & ſeme!, but that upon taking the ſecond 
benefice, the firſt is void ; but the pope by uſurpation did 
diſpenſe with that law; and at firſt every biſhop had 
_ Power to grant diſpenſations for pluralities, *till it was 
abrogated by a general council, held anno 1273, and this 
conſtitution was received till the ſtatute 21 Z. 8. c. 13. 
Mor 119. 2 Nelſ. Abr. 1271. The ſtat. 21 H. 8. 
ordains, Phat if any perſon having one benefice with cure, 
of the yearly value of 8 /. or above, in the King's books, 
. accepts of another benefice with cure, and is inſtituted 
and inducted, then the firſt ſhall be void : So that there 


may be a plurality within the ſtatute; and a plurality by | 


the Canon law. 2 Lutw. 1306. The power of granting 
diſpenſations to hold two benefices with cure, &c. is 
velted in the King by the aforeſaid ſtatute: and it has 
been adjudged, that a diſpenſation is not neceſſary for a 
plurality, where the King preſents his chaplain to a ſecond 
| benefice ; for ſuch a preſentment imports a diſpenſation, 
which the King hath power to grant as ſupreme ordinary, 
But if ſuch chaplain be preſented to a ſecond benefice 
by a ſubje&, he muſt have diſpenſation before he is in- 
ſtituted to it. : Salk. 161. The archbiſhop's diſpenſatian, 
_ and the King's confirmation, regularly, are neceflary to 

hold pluralities; and the ſtatute 21 #. 8. ought to be 
conſtrued ſtrialy, becauſe it introduces non-refidence and 
plurality. of benefices againſt the Common law. Tenk. 
Cent. 272. See Þreſentativn, Keſidence. 

Þlurtes, Is a writ that goeth out in the third place, 
after two former writs have had no effe&; for firſt the 
Original capias ifſues, and if that ſpeed not, then goeth 
out the ficut alias, ani it that alſo tail, then the plurtes. 


P L U 


[See Nat. Brev. fol. 33. in the writ de excom. capiends, 


See in what diverſity of caſes it is uſed in the table of the 
Original Regiſter . tk | | | 

Plymouth, Power given to bring the river-water to the 
town, 27 Eliz. c. 20. 

Pocket of wool, ls half a ſack. 3 Tnft. fol. g6. 

Point, or Cut-work, Foreign point or cut-work not 
to be ſold in England, or exported or imported, 13 & 14 
Car. 2.c. 13. Engliſh point or cut-work may be ex- 
ported duty-free, 11 & 12 Will. 3. c. 4. ſee. 15. 

Poiſoning, Is wilful murder by ſtat. 1 Ed. 6, c. 12. 


ſet. 1 3 Perſons poiſoned in one county, dying in another, 


the indictment found where the death happens ſhall be 
good, 2 & 3 E4. 6. c. 24. | 
Richard Cole was attainted of high treaſon, for putting 
poiſon into a pot of pottage boiling in the biſhop of Ro- 
cheſter's kitchen, by which two perſons were poiſoned ; 
and there was a particular ſtatute made for his puniſhment, 
v1Z. by the ſtatute 22 H. 8. cap. g. it was enated, That 
he ſhould be boiled to death. Anno 22 H.8. Richard 
Cole's caſe. | | 
It ſeems to be clear, that if a man perſuade another to 
drink a poiſonous liquor, under the notion of a medicine, 
who afterwards drinks it in his abſence; or if A. intend- 
ing to poiſon B. put poiſon into any thing, and deliver it 


to C, who knows nothing of the matter, to be by him 


delivered to B. and C, innocently deliver it accordingly 
in the abſence of A. or if one incite a madman. to kill 
another, who afterwards kills him in the abſence of the 
perſon that incited him; in all theſe, and the like caſes, 
the procurer of the felony is as much a principal as if he 
had been preſent when it was done. And ſo likewiſe all 
thoſe ſeem to be who were preſent when the poiſon' was 
infuſed, and privy to, and conſenting to the defign. But 
thoſe who only abetted their crime by their command, 
counſel or advice, but were abſent when the poiſon was 
infuſed, are acceflaries, and not principals. Alſo if 4. 
intending to poiſon B. deliver a poiſonous thing to C. to 
be by him delivered to B. and C. knowing it to be poi- 
ſoned, deliver it to B. in the abſence of A. in this caſe 
C. only is principal in the felony, and 4. an acceſlary. 
2 Hawk. P. C. 313. | | 
Pokes, Side-gowns, or long-ſleeved gowns, which 
faſhion grew ſo affeQted and extravagant, that the wearing 
of them was prohibited by Pli/ip Repingdon, biſhop of 
Lincoln, in his injunctions anno 1410. Cowell, ed. 1727. 
Pole. See Perch. | | 
Poledavis, A kind of coarſe canvas uſed by the ſalſe- 
men in making up their ware. 1 Fac. I. cap. 24. 
Poles, Cutting or ſpoiling them how puniſhed, 43 


Eli, c. 7. 


Polein, Was a ſort of ſhoe ſharp or pitched, and 
turned up at the toe; they firſt came in faſhion in the 
reign of J/illiam Rufus, and * degrees came to be of 
that exceſſive length, that in Richard the Second's time 
they were tied up to the knees with gold or ſilver chains, 
according to the dignity of the wearer. They were for- 
bidden by Henry the Fourth, in the fifth year of his reign, 
under a great penalty, to be worn ſo long, but were not 
utterly laid aſide, till the reign of Henry the Eighth. 
Malmſbury, in the life of the forementioned Y/illiam 
Rufus, ſpeaking of the exceſſes of thoſe times, hath theſe 
words, Tunc fluxus crinium, tune luxus veſtium, tunc uſus 
calceorum cum arcuatis aculeis inventus eff, Cowell. edit. 


1727. 
: olentarius, A maltſter. 14. 16. 
oleta, 'The ball of the foot. 19. ib. h 
Poletria, A ſtud of colts, *Tis mentioned in Fleta, 


lib. 2+ cape 87. Item ejus eſt facere butyrum, curamgue de 
etria obtinere, 


Policy of inſurance. See Þnſurance. 
Pollard, A ſort of ſpurious coin, which with crocards, 


\were long ſince prohibited. Matt. We/tm. in anno 1299. 


pag. 413- Pollards, crocards, Far, * eagles, leonines, 
and fleepings, were heretofore ſeveral ſorts of money uſed 
in any a - but long ſince diſuſed. 2 Inf. fol. 577. 
Pollard-trees, or Pollengers, Are ſuch' trees as have 
been uſually cropt, and therefore diſtinguiſhed from tim- 


ber trees. See Plnwden 469. 


| Poll-money, 


*P. O. O 


| Poll-money;, (Capitatio,) Was a tax ordained by aQ | 


of parliament, 18 Car. 2. cap. 1. and 19 Car. 2. cap. 6 
By the firſt of which every ſubject in this kingdom was 
aſſeſſed by the head or poll, according to his degree, 
viz, every Duke 1007. every Marqueſs 807. Barons 3o /. 
Knights 20/. Eſquires 10/1, andevery ſingle perſon 12 4. 
&c. And that this is no new tax, appears by former aCts 
of parliament, where Dulibet tam conjugatus, guam ſolutus 


utriuſque ſexus pro capite ſuo ſolvere cogebatur. Parltam. | 45 


anno 1280. Walfngham Ypod. 534. T here was anci- 
_ ently (ſays Camden in his Notes upon Coins) a perſonal 
tribute called Capitatio (poll-ſilver) impoſed upon the poll 
or perſon of every one, of women from the twelſth, of 
men from the 14th year of their age. Cowell, edit. 1727. 

Poll-ſilver. See Poll-money, 

Polygamy, (Polygamia,) Is where a man marries two 
or more wives together, or a woman has two or more 
huſbands at the ſame time; when the body of the firſt 
wife or huſband may be faid to be injured by the ſecond 
marriage while either are living. 3 /n/t. 88. IFood's 
1n/t. 303. See Bigamy, 

{Pondecate. It was a cnſtom formerly to weigh fick 
children at the tomb of a ſaint, and to balance the ſcales 
with wheat-bread, or with any thing which they were 
willing to offer either to God orthis ſaints, but always 
with ſome money, and by this the cure was performed. 
Ad fepulchrum Santti nummo je ponderabat, Cowell, edit. 
15727. | | 

Ponds, 
Treſpaſs. | 
_ © Pondus, Poundage, Which duty with that of tonnage, 
was anciently paid to the King according to the weight 
and meaſure of merchants goods. Cowell, edit. 1727. 

Pondus Kegis, 'The ſtandard-weight appointed by our 
ancient Kings. 14. 7b, | 

Pone. Ifa replevin be ſued by a writ out of Chancery, 
then if the plaintiff or defendant will remove that plaint 
out of the county in the Common Pleas or King's Bench, 


See Filh, Game, Parks and - ponds, 


he ought to ſue a writ out of the Chancery, which is cal- | 


led a pone, New. Nat. Brev. 160. | 

Ponendls 1 aſſiſts, Is a writ founded upon the ſtatute 
of HYe/im. 2. cap. 38. And upon the ſtatute of Articulz 
japer Chartas, cap. 9. which ſtatutes do ſhew what per- 
ſons ſheriffs ought to impanel upon affiſes and juries and 
what not; as alſo what number, which ſee in Reg, Org. 
fel. 178. F. N. B. fol. 165. 

Ponendun in bailum. Is a writ, commanding a 
Priſcner to be bailed in cauſes bailable. Reg. Orig. fol. 
3.33. | 

Ponendum ſigilkum ad erceptionem, Is a writ, whereby 
the King willeth the juſtices, according to the ſtatute of 
ZVe/lm. 2. to put their ſeals to the exceptions Jaid in by 
the defendant againit the plaintiff's declarations, or againſt 
the evidence, verdict, or other proceedings before the 
juſtices. See Greeprion, | 

JIene per vedium, -Is a writ commanding the ſheriff 
20 take ſurety of one for his appearance at a day aſſigned. 
Of this ſee five ſorts in the table of the Regi/fler Zudicial, 
verbo Pone per vadium, | 


 Pontage, ( Pontagium,) Is a contribution towards the 
maintenance or re-edifying of bridges. //eft. 2.cap. 25. 
It may alſo ſignify toll taken to this purpoſe of thoſe that 
paſs over bridges. Stat. 1 Hen. 8. cap. ge a2 Hen. 8, 
| cap. 5. and 39 Eliz. cap. 24. Per pontagium clamat eſſe 
quiet. de operibus pontium. Place in tin. apud Ceſtriam, 
x4 Hen. 7, This was accounted one of the three public 
charges from which no perſon of what degree ſoever was 
exempted, viz. from the charge of an expedition to the 
'wars, from building of caſtles, and from building and 
repairing bridges: and this was called Trinoda neceſſitas ; 
from which [ngulphus tells us, Nulli poſſunt laxari, And 
Mr. Selden,. in his Notes upon Eadmerus, writes, that Ne 
quidem epiſcopi, abbates, & monachi immunes erant, 
Matt. Pariſ. anno 1244, tells us, that in all the grants of 
Privileges to monaſteries, theſe three things were always 
excepted, propter publicam regni utilitatem, that the people 
might the better reſiſt the enemy. Cowell, ed. 1.727. 
Pontivus reparandis, Is a writ directed to the ſheriff, 


— 


And | 


Pp. &. 0 


tc, willing him to charge one or more t6 repair a bridge 

to whom it belongeth. Reg. Orig. fol. 152, n 

Poole, Cutting their dams, what to lorkeit, 37 Hen, g. 
| | | . 


b. &+. | 

Poor. It is not true, what ſome people imagineq 
that the Common Law of Eng/and made no proviſion or 
the poor : the Mirror ſhews the contrary; but how it 
was done, does not appear. Per Foſter juſtice. Bur, Reg. 


H. 8. Co 12+ 27 H. 8. C. 25. « C. 
Ed. 6. c. 16. 5 & 6 Ed. 6.c.2. 2& 3ÞP.& Mc, 
5 El. c. 3. 14 El. c. 4. 18 EL. c. 3. 35 El. 7. jet, 
25. 39 El. c. 3. 

I. Statutes concerning the poor. 

2. Of appointing overſeers ; their duty ; and of” camel. 
ling them to account, 

3. Of the poor rate, who, and what ſhall be liable thera), 
and of taxing others in aid of it. 

4. Of the remedies for recovering rates; and of ſetting 
aſide rates, 

5. Of relieving, and ordering maintenance for the pray, 
_ 6. Of parents and children being obliged ta maintain each 
otber. | ho 

I. Statwtes concerning the porre 

Stat. 43 El:z. cap. 2. ſet. 1. Be it enacted by the av. ' 
thority of this preſent parliament, That the churchwardens 
of every pariſh, and four, three, or rwo ſubſtantial houſ. 
holders there, as ſhall be thought meet, having reſpe& to 
the proportion and greatneſs of the ſame pariſh and pa- 
riſhes, to be nominated yearly in Za/ter week, or within 
one month after Eafter, and under the hand and ſeal of 
two or more juſtices of the peace in the ſame, whereof 
one to be of the quorum, dwelling -in or 'near the ſame. 
pariſh oy diviſion where the ſame pariſh doth lie, ſhall be 
called overſeers of the poor of the ſame pariſh : and 
they, or the greater part of them, ſhall take order from 
time to time, by or with the conſent of two or more of 
ſuch juſtices of peace, as is aforeſaid, for ſetting to work 
the children of ſuch whoſe parents ſhall not by the ſaid 
churchwardens and overſeers, or the greater part of them, 
be thought able to keep and maintain their children; 
and alſo for ſetting to work zll ſuch perfons, married 
or unmarried, having no means to maintain them, and 
uſe no ordinary and daily trade of hfe to-get their living - 
by: and alſo raiſe weekly, or otherwiſe, (by taxation 
of every inhabitant, parſon, vicar, and other, and 5 
every occupler of lands, houſes, tithes impropriate, pro- 
priations of tithes, coal-mines or faleable underwoods in 
the ſaid pariſh, in ſuch competent ſum and ſums of money 
as they ſhall think fit) a convenient ftock of flax, hemp, 
wool, thread, iron, and other ware and ſtuff to ft the 
poor on work : and alſo competent ſums of money for 
and towards the neceflary relief of the lame, impotent, 
old, blind, and ſuch other among thera, being poor, and 
not able to work, and alſo for putting out fuch chil- 
dren to be apprentices, to be gathered out of the ſam 
pariſh, according to the ability of the ſame pariſh ; and 
to do and execute all other things, as well for the di'- 
poling of the ſaid ſtock, or otherwiſe. concerning 122 
premiſſes, as to them ſhall ſeem convenient, | 

$2. 2. Which ſaid churchwardens and overſeers ſo to 
be nominated, or ſuch of them as ſhall not be let by 
ſickneſs, or other juſt excuſe to be allowed by two ſuch 
juſtices of peace or more, as 1s aforeſaid, fhall meet to- 
gether at the leaſt once every month, in the church of 
the ſaid pariſh, upon the Sznday in the afternoon, aſter 
Divine ſervice, there to conſider of ſome good courfe to 
be taken, and for ſome meet order to be ft down 18 
the premifſes, and ſhall within ſour days after the end of 
their year, and after other overſeers nominated, as afore- 
ſaid, make and yield up to ſuch two juſtices of peace, as 


'is aforeſaid, a true and perſett account of all ſums of mo- 
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ceived, and alſo of ſuch ſtock as ſhall be in their 
hands, or in the hands of any of the poor to work, 'and 
of all other things concerning the faid office, and ſuch 
ſum or ſums of money as {hall be in their hands, and 
ſhall pay and deliver over to the ſaid churchwardens and 
overſeers newly nominated and appointed, as aforeſaid ; 
upon pain that every one of them abſenting themſelves 
without lawful cauſe, as aforeſaid, from ſuch monthly 
meeting for the purpoſe aforeſaid, or being negligent in 
their office, or in the execution of the orders aforeſaid, 
made by and with the aſſent of the ſaid juſtices, of 
eace, Or any two of them before-mentioned, to forfeit 
for every default of abſence or negligence 205. 

$22. 3- And be it alſo enatted, "That if the ſaid juſ- 
tices of peace do perceive that the inhabitants of any 
pariſh are not able to levy among themſelves ſufficient 
ſms of money for the purpoſes aforeſaid, then the ſaid 
two juſtices ſhall and may tax, rate and aſſeſs as afore- 
ſaid, any other of other pariſhes, or out of any pariſh 
within the bundred where the ſaid pariſh is, to pay ſuch 
ſum and ſums of money to the churchwardens and over- 
ſeers of the poor pariſh for the ſaid purpoſes, as the ſaid 
juſtices ſhall think fit, according to the intent of this 
law. And if the faid hundred ſhall not be thought by 
the ſaid juſtices able and fit to relieve the ſaid ſeveral 
pariſhes not able to provide for themſelves, as aforeſaid 
then the jultices of peace at their general quarter-ſeſſions, 
or the greater number of them, ſhall rate and aſſeſs, as 
aforeſaid, any other of other pariſhes, or out of any 
pariſh wichin the faid county for the purpoſes aforeſaid, 
2s in their diſcretion ſhall ſeem fat. | | 

$:8. 4. And that it ſhall be lawful, as well for th 
preſent as ſubſequent churchwardens and overſeers, or 
any of them, by warrant from any two ſuch juſtices of 
the peace as Is aforeſaid, to levy as well the faid ſums of 
money, and all arrearages, of every one that ſhall refuſe 
to contribute according as ahey ſhall be afleſled, by diſ- 
treſs and ſale of the offender's goods, as the ſums of 
money or ſtock which ſhall be behind upon any account 
to be made, as aforeſaid, rendering to the patties the 
overplus : and in- defect of ſuch diſtreſs, it ſhall be law- 
ful for any two juſtices of the peace to commit him or 
| them to the common gaol of the county, there to re- 
main without bail or mainprize, until payment of the 
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ney by them received, or rated and afleſſed and not re-| that every one of them ſhall forfeit 205. for every month 


which they ſhall fail therein, _ 114 
See. 8. Mayors, &c. of corporations being | juſtices - of 
peace ſhall have the ſame authority within their limits, 
as juſtices of peace of the county. And every alderman 
of Londen ſhall do and execute ſo much, as is appointed 
and allowed by this at to be done by one or two juſtices 
of peace of any county within this realm. ; 
e.g. And be it alſo enafted, That if it ſhall hap- 
pen any pariſh to extend itſelf into more counties than 
one, or part he within the liberties of any city, town 
or place corporate, and part without, that then as well 
the juſtices of peace of every county, as alſo the head 
ofhcers of ſuch city, towg or place corporate, ſhall deal 
and intermeddle only in ſo much of the ſaid pariſh as 
lieth within their liberties, and not any farther. And 
every of them reſpeCtively within, their ſeveral limits, 
wards and juriſdiCtions, to execute the ordinances before- 
mentioned concerning the nomination of overſeers, the 
conſent of binding apprentices, the giving warrant to 
levy taxations unpaid, the taking account of church- 
wardens and overſeers, and the committing to priſon ſuch 
as refuſe to account, or deny to pay the arrearages due 
upon their accounts; and, yet revertheleſs, the ſaid 
churchwardens and overſeers, or the moſt part of them, 
of the ſaid pariſhes that do extend into ſuch ſeveral limits 
and juriſdictions, ſhall, without dividing themſelves, duly 
execute their office and places within the faid pariſh, in 
all things to them belonging, and ſhall duly exhibit and 
make one account before the faid head officer of the 
town or place corporate, and one other, before the ſaid 
roo of peace, or any ſuch two of them, as is afore- 
aid. | | | 

Se, 10. For not appointing overſeers yearly, every 
juſtice, &c. of the diviſion ſhall forfeit 5/. 

See. 11. I he penalties and forſeitures in this aCt ſhall 
be employed to the uſe of the poor of the ſame pariſh, 
by diſtreſs and fale, or in default thereof the offender ſhall 
be committed to priſon, there to remain without bail or 
mainprize, till the ſaid forfeitures ſhall be ſatisfied and 

aid. | | | 

Set. 12. And be it further enated by the authority 
aforeſaid, That the juſtices of peace of every county or 
place corporate, or the more part of them, in their ge- 
neral ſeſhons to be holden next after the fealt of ZEa/ter 


ſaid ſum, arrearages and ftock, And the faid juſtices of | next, and ſo yearly as often as they ſhall think meet, 


peace, or any of them, to ſend to the houſe of gorrec- 
tion, or common gaol, ſuch as ſhall not employ them» 
ſelves to work, being appointed thereto as aforeſaid ; and 
alſo any ſuch two juſtices of peace to commit to the ſaid 
priſon every one of the ſaid churchwardens and overſeers 
which ſhall reſuſe to account, there to remain without 
bail or mainprize, until he have made a true account, 
and fatisfied and paid ſo much, as upon the ſaid account 
ſhall be remaining in his hands. _ 

Se. 5. enacts, That churchwardens and overſeers 
may bind poor children appren ices, and that they may 
by leave of the loid of the manor build houſes on the 
_ waſte for the poor to inhabit, but nut to be afterwards 

uſed for the habitation of any other, on the pains con- 
tained in the 31 E112, Rd pg Tres 

$222. 6. Provided always, That if any perſon or per- 
fons thall find themſelves grieved with any ſeſs or tax, 
or other aCt done by the ſaid churchwardens or other 
perions, or by the ſaid juſtices of peace z that then it 
ſa.il be lawful ſor the juſtices of peace at their general 
quirter-feſhons, or the gicater number of them, to take 
luch order therein, as tO them ſhall be thought conve- 
rient; and the fame to conclude and bind all the ſaid 
Parties, | | 

Sef?, 7. Enacts, that the father and grandfather, and 
the mother and grandmother, and the children of every 
poor, oid, blind, lame and impotent perſon, or other 
poor Jmm not able to work, being of a ſufficient abi- 
lity, ſhall at their charges relieve and maintain every ſuch 
pour perion in ſuch manner, and according to that rate, 
a> by the jJuſlices of peace of that county where ſuch ſuf- 
he ent perivas dwell, or the greater number of them, at 
their genera] quarter-{cfſions ſhall be afſefied ; upon pain 

VoL, I, N® 114. | 


ſhall rate every pariſh to ſuch weekly ſum of money as 
they ſhall think convenient, ſo as no pariſh be rated above 
the ſum of 64. nor under ths ſum of one halſpenny, 
weekly to be paid, and ſo as the total ſum of ſuch taxa- 
tion of the pariſhes in every county amount not above the 
rate of 24. for every pariſh within the ſaid county. 
Which ſums ſo taxed ſhall be yearly aflefſed by the agree- 
ment of the pariſhioners within themſelves, or in default 
thereof, by the churchwardens and petty conſtables of 
the ſame pariſh, or the more part of them, or in default 
of their agreement, by order of ſuch juſtice or juſtices of 
peace as ſhall dwell in the ſame pariſh, or- (if none be 
there dwelling) in the pariſhes next adjoining. 
$e22. 13. And if any perſon ſhall refuſe or negleCt to 
ay any ſuch portion of money ſo taxed, it ſhall be lawful 
for the faid churchwardens and conſtables, or any of 
them, or in default thereof, for any juſtice of peace of 
the ſaid liberty, to levy the fame by diſtreſs and ſale of 
the goods of the party ſo neglecting or refuling, rendering 
|to the party the overplus.: And in default of ſuch diſ- 
treſs, it ſhall be lawful to any juſtice of that limit to com- 
mit ſuch perſon to the ſaid priſon, there to abide without 
bail or mainprize till he have paid the ſame. 
1 Se-#. 18. Provided always, That whereas the iſland of 
Foulneſs in the county of Efſex, being invironed with the 
ſea, and having a chapel of caſe for the inhabitants thereof, 
Jand yet the faid iſland is no pariſh, but the Jands in the 
ſame are ſituated within divers pariſhes far diſtant from 
the ſaid iſland ; Be it therefore enaQted by -the authority 
aforeſaid, that the ſaid juſtices of peace ſhall nominate 
and appoint inhabitants within the ſaid iſland, to be 
overſeers for the poor people dwelling within the ſaid 
iſland, and that both: the faid juſtices and the ſaid over- 
| + "ahh | | feers 
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Pall-money, (Capitatio,) Was a tax ordained by aQ | 


of parliament, 18 Car. 2. cap. 1. and 19 Car. 2. cap. 6 

By the firſt of which every ſubject in this kingdom was 
aſſeſſed by the head or po/l, according to his degree, 
viz, every Duke 1007. every Marqueſs 80/. Barons 3o /. 
Knights 20/. Eſquires 10/1, and every ſingle perſon 124. 
&c. And that this is no new tax, appears by former aCts 
of parliament, where 2uilibet tam conjugatus, quam ſolutus 
utriuſque ſexus pro capite ſuo ſolvere cogebatur. 
anno 1280. Walfingham Ypod. 534. T here was anci- 
ently (ſays Camden in his Notes upon Coins) a perſonal 
tribute called Capitatio (poll-ſilver) impoſed upon the poll 


or perſon of every one, of women from the twelſth, of 


men from the 14th year of their age. Cowell, edit. 1727. 
Poll-ſilver. See Poll-money., 
Polygamy, (Polygamia,) Is where a man marries two 
or more wives together, or a woman has two or more 
huſbands at the ſame time ; when the body of the firſt 


wife or huſband may be faid to be injured by the ſecond 


marriage while either are livin 
1n/1. 303. See Bigamy, 
{Pondecate. It was a cnſtom formerly to weigh fick 
children at the tomb of a ſaint, and to balance the ſcales 
with wheat-bread, or with any thing which they were 
willing to offer either to God of his ſaints, but always 
with ſome money, and by this the cure was performed. 
Ad ſepulchrum Santti nummao je ponderabat, Cowell, edit. 
£727, 
Ponds, 
Treſpaſs. | | | 
 Pondus, Poundage, Which duty with that of tonnage, 
was anciently paid to the King according to the weight 
and meaſure of merchants goods. Cowell, edit. 1727. 
Pondus ZKegis, 'The ſtandard-weight appointed by our 
ancient Kings. 14. 1b. | 
Pone. Ita replevin be ſued by a writ out of Chancery, 
then if the plaintiff or defendant will remove that plaint 
out of the county in the Common Pleas or King's Bench, 
he ought to ſue a writ out of the Chancery, w 
leda pone, New. Nat. Brev. 160. DE 
Ponendls 1 a\ſiſis, Is a writ founded upon the ſtatute 
of 1/:/im. 2. cap. 38. And upon the ſtatute of Articult 
jauper Chartas, cap. 9. which ſtatutes do ſhew what per- 
ſons ſheriffs ought to impanel upon «fſi/es and juries and 
what not; as alſo what number, which ſee in Reg. Orig. 


g. 3 1[n/l. 88. IWod's 


See Filh, Game, Parks and ponds, 


fel. 178. F. N. B. fol. 165. | 

Ponendun in baillum. Is a writ, commanding a 
Priſcner to be bailed in cauſes bailable. Reg. Orig. fol. 
3.33. | 

Ponendum ſigilkum ad erceptionem, Is a writ, whereby 
the King willeth the juſtices, according to the ſtatute of 
ZLVe/im. 2. to put their ſeals to the exceptions laid in by 
the defendant againit the plaintiff's declarations, or againſt 
the evidence, verdict, or other proceedings before the 
juſtices. See Greeprion, 

JIene per vedium, -Is a writ commanding the ſheriff 
70 take ſurety of one for his appearance at a day aſſigned. 
Of this ſee five ſorts in the table of the Regi/ler Tudicial, 
verbo Pone per vadium, | 


Pontage, ( Pontagium,) Is a contributioa towards the 
maintenance or re-edifying of bridges. //et. 2. cap. 25. 
It may alſo ſignify zoll taken to this purpoſe of thoſe that 
paſs over bridges. Stat. 1 Hen. 8. cap. 9g. a2 Hen. 8, 
cap. 5. and 39 Eliz. cap. 24. Per pontagium clamat eſſe 
quiet. de operibus pontium. Place in [tin. apud Ceſtriam, 
x4 Hen. 7, "This was accounted one of the three public 
charges from which no perſon of what degree ſoever was 
exempted, viz. from the charge of an expedition to the 
wars, from building of caſtles, and from building and 
repairing bridges: and this was called Trinoda neceſſitas ; 
from which Ingu/phus tells us, Nulli poſſunt laxari, And 
Mr. Selden,. in his Notes upon Eadmerus, writes, that Ne 
quidem epiſcopi, abbates, & monachi immunes erant, And 
Matt. Pariſ. anno 1244, tells us, that in all the grants of 
privileges to monaſteries, theſe three things were always 
excepted, propter publicam regnt utilitatem, that the people 
might the better reſiſt the enemy. Cowell, ed. 1727. 

Pontivus reparandis, Is a writ directed to the ſheriff, 


hich is cal- | 


Parltam. | 45 


— 


P. 0.0. 


&c. willing him to charge one or more to re 
to whom it belongeth. Reg. Orig. fel. 152, 
Poole, Cutting their dams, what to forteit, 37 Hen, g, 
c. 6. | | 

Poor. . It is not true, what ſome people imagineq 
that the Common Law of England made no proviſion for 
the poor : the Mirror ſhews the contrary; but how i; 
was done, does not appear. Per Fofter juſtice. Bur, Ry, 


pair a bridge, 


0, 

None ſhall give alms to a beggar able to work, 29 27 
3.c. 7. Poor perſons that are impotent,. ſhall abide jy 
the ſame town, or in the next within the hundred thay 
is able to maintain them, 12 Rec. 2. c. 79, Impropriators 
ſhall be obliged to diſtribute a yearly ſum to the poor pa. 
riſhioners, 15 Ric. 2. c. 6. 4 Hen. 4. c. 12. Proviſion 
to be made tor the impotent poor, 19 H.7.c. 12, 24 
H.8. o. 12. 27 H. 8. c. 25. 1Ed.6.c.z. 3 , 


Ed. 6.c. 16. 5&6 £4. 6.0.2. 2& 3ÞP.& Ml. 
5 El. c. 3. 14 El. c. 4. 18 EL. co. 3. 35 EL. 7. ſer, 
25. 39 El.c. 


I. Statutes concerning the poor. 
2. Of appointing overſeers ; their duty ; and of compel. 
ling them to account. EY 


3. Of the poor rate, who,, and what ſhall be liable therett; 
and of taxing others in aid of it, | 
of ſetting 


4. Of the remedies .for recovering rates; and 
aſide rates, | 

5. Of relieving, and ordering maintenance for the pry, 

6. Of parents and childre: being obliged ta maintain each 
otber. | 

1. Statwtes concerning the porre 
| Stat. 43 Eliz. cap. 2. ſe. 1. Be it enacted by the av- 
thority of this preſent parliament, That the churchwardeng 
of every pariſh, and four, three, or rwo ſubſtantial houſ- 
holders there, as ſhall be thought meet, having reſpec to 
the proportion and greatneſs of the ſame pariſh and pa- 
riſhes, to be nominated yearly in Za/ter week, or within 
one month after Eaſter, and under the hand and ſeal of 
two or more juſtices of the peace in the ſame, whereof 
one to be of the quorum, dwelling- in or "near the ſame 
pariſh oy diviſion where the ſame pariſh doth lie, ſhall be 
called overſeers of the poor of the ſame pariſh : and 
they, or the greater part of them, ſhall take order from 
time to time, by or with the conſent of two or more of 
ſuch juſtices of peace, as is aforeſaid, for ſetting to work 
the children of ſuch whoſe parents ſhall not by the ſaid 
churchwardens and overſeers, or the greater part of them, 
be thought able to keep and maintain their children; 
and alſo for ſetting to work ell ſuch perfons, married 
or unmarried, having no means to maintain them, and 
uſe no ordinary and daily trade of hfe to-get their living 
by: and alſo raiſe weekly, or otherwiſe, (by taxation 
of every inhabitant, parſon, vicar, and other, and cf 
every occupler of lands, houſes, tithes impropriate, pro- 
priations of tithes, coal-mines or faleable underwoods in 
the ſaid pariſh, in ſuch competent ſum and ſums of money 
as they ſhall think fit) a convenient ftock of flax, hemp, 
wool, thread, iron, and other ware and ftuff to {ct the 
poor on work : and alſo competent ſums of money for 
and towards the neceflary relict of the lame, impotent, 
old, blind, and ſuch other among thera, being poor, and 
not able to work, and alſo for putting out fuch chit- 
dren to be apprentices, to be gathered out of the fam? 
pariſh, according to the ability of the ſame pariſh ; and 
to do and execute all other things, as well for the d''- 
poling of the ſaid ſtock, or otherwiſe concerning tt 
premiſles, as to them ſhall ſeem convenient, 

Se. 2. Which ſaid churchwardens and overſeers ({o to 
be nominated, or ſuch of them as fhall not be !ct by 
ſickneſs, or other juſt excuſe to be allowed by two ſuch 
juſtices of peace or more, as 15 aforeſaid, thall meet to- 
gether at the leaſt once every month, in the church of 
the ſaid pariſh, upon the Sunday in the afternoon, aſter 
Divine ſervice, there to conſider of ſome good courſe to 
be taken, and for ſome meet order to be fſ:t down 1n 
the premifſes, and ſhall within four days after the end of 
their year, and after other overſeers nominated, as afore- 
ſaid, make and yield up to ſuch two juſtices of peace, as 


% 


is aforeſaid, a true and perſect account of all ſums of mo= 
a ney 
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ney by them received, or rated and affefſed and not re- 
ceived, and alſo of ſuch ſtock as ſhall be in their 
hands, or in the hands of any of the poor to work, and 
of all ozher things concerning the ſaid office, and ſuch 
' ſum or ſums of money as ſhall be in their hands, and 
ſhall pay and deliver over to the ſaid churchwardens and 
overſeers newly nominated and appointed, as aforeſaid ; 
upon pain that every one of them abſenting themſelves 
without lawful cauſe, as aforeſaid, from ſuch monthly 
meeting for the purpoſe aforeſaid, or being negligent in 
their office, or in the execution of the orders aforeſaid, 
made by and with the aſſent of the ſaid juſtices, of 
peace, Or any two of them before-mentioned, to forfeit 
for every default of abſence or negligence 20s. 

$24. 3. And be it alſo enatted, That if the ſaid juſ- 
tices of peace do perceive that the inhabitants of any 
ariſh are not able to levy among themſelves ſufficient 
ſums of money for the purpoſes aforeſaid, then the ſaid 
two juſtices ſhall and may tax, rate and aſſeſs as afore- 
ſaid, any other of other pariſhes, or out of any pariſh 
within the hundred where the ſaid parifh is, to pay ſuch 
ſum and ſums of money to the churchwardens and over- 
ſeers of the poor pariſh for the ſaid purpoſes, as the ſaid 
juſtices ſhall think fit, according to the intent of this 
law. And if the ſaid hundred {hall not be thought by 
the faid juſtices able and fit to relieve the ſaid ſeveral 
pariſhes not able to provide for themſelves, as aforeſaid ; 
then the jultices of peaceat their general quarter-ſeſſions, 
or the greater number of them, ſhall rate and aſleſs, as 
aforeſaid, any other of other pariſhes, or out of any 
pariſh vwichin the ſaid county for the purpoſes aforeſaid, 
25 in their diſcretion ſhall ſeem fir. 

$4. 4. And that it ſhall be lawful, as well for the 
preſent as ſubſequent churchwardens and overſeers, or 
any of them, by warrant from any two ſuch juſtices of 
the peace as Is aforeſaid, to levy as well the ſaid ſums of 
money, and all arrearages, of every one that ſhall refuſe 
to contribute according as they ſhall be aflefled, by diſ- 
treſs and ſale of the offender's goods, as the ſums of 
money or ſtock which ſhall be behind upon any account 
to be made, as aforeſaid, rendering to the patties the 
overpius : and in- defeCt of ſuch diſtreſs, it ſhall be law- 
ful for any two juſtices of the peace to commit him or 
them to the common gaol of the county, there to re- 
main without bail or mainprize, until payment of the 
ſaid ſum, arrearages and ſtock. And the faid juſtices of 
peace, or any of them, to ſend to the houſe of gcorrec- 
tion, or common gaol, ſuch as ſhall not employ them- 
ſelves to work, being appointed thereto as aforeſaid; and 
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that every one of them ſhall forfei 
which they ſhall fail therein, 

Ser. 8. Mayors, &c. of corporations being juſtices of 
peace ſhall have the ſame authority within their limits, 
as juſtices of peace of the county. And every alderman 
of London ſhall do and execute ſo much, as is appointed 
and allowed by this aCt to be done by one or two juſtices 
of peace of any county within this realm. | 

ef. g. And be it allo enafted, That if it ſhall hap- 
pen any pariſh to extend itſelf into more counties than 
one, or part lie within the liberties of any city, town 
or place corporate, and part without, that then as well 
the juſtices of peace of every county, as alſo the head 
ofhcers of ſuch city, towy or place corporate, ſhall deal 
and intermeddle only in ſo much of the ſaid pariſh as 
lieth within their liberties, and not any farther. And 
every of them reſpeCtively within their ſeveral limits, 
wards and juriſdiCtions, to execute the ordinances before- 
mentioned concerning the nomination of overſeers, the 
conſent of binding apprentices, the giving warrant to 
levy taxations unpaid, the taking account of church- 
wardens and overſeers, and the committing to priſon ſuch 
as refuſe to account, or deny to pay the arrearages due 
upon their accounts; and. yet revertheleſs, the ſaid 
churchwardens and overſeers, or the moſt part of them, 
of the ſaid pariſhes that do extend into ſuch ſeveral limits 
and juriſdictions, ſhall, without dividing themſelves, duly 
execute their office and places within the ſaid pariſh, in 
all things to them belonging, and ſhall duly exhibit and 
make one account before the ſaid head officer of the 
town or place corporate, and one other, before the ſaid 
Juſtices of peace, or any ſuch two of them, as is afore- 
aid, | 

Set, 10. For not appointing overſeers yearly, every 
Juſtice, &c. of the diviſion ſhall forfeit 5/. 

Seft. 11. The penalties and forſeitures in this a&t ſhall 
be employed to the uſe of the poor of the ſame pariſh, 
by diſtrels and ſale, or in default thereof the offender ſhall 
be committed to priſon, there to remain without bail or 
mainprize, till the faid forfeitures ſhall be ſatisfied and 

_---- EE 
F See. 12. And be it further enafted by the authority 
aforeſaid, That the juſtices of peace of every county or 
place corporate, or the more part of them, in their ge- 
neral ſ{efhons to be holden next after the feaſt of Eaſter 
next, and fo yearly as often as they ſhall think meet, 
ſhall rate every pariſh to ſuch weekly ſum of money as 
they ſhall think convenient, fo as no pariſh be rated above 


t 20s. for evety month 


alſo any ſuch two juſtices of peace to commit to the ſaid 
priſon every one of the ſaid churchwardens and overſeers 
which ſhall reſuſe to account, there to remain without 
bail or mainprize, until he have made a true account, 
and fatisfied and paid ſo much, as upon the ſaid account 
ſhall be remaining in his hands. | 

$2. 5. enacts, That churchwardens and overſeers 


the ſum of 64. nor under thz ſum of one halſpenny, 
weekly to be paid, and fo as the total ſum of ſuch taxa« 
tion of the pariſhes in every county amount not above the' 
rate of 24, for every pariſh within the ſaid county. 
Which ſums ſo taxed ſhall be yearly aflefſed by the agree- 
ment of the pariſhioners within themſelves, or in default 
thereof, by the churchwardens and petty conſtables of 
the ſame pariſh, or the more part of them, or in default 


may bind poor children appren ices, and that they may 
by leave of the loid of thre manor build houſes on the 
waſte for the poor to inhabit, but nut to be afterwards 
uſed for the habitation of any other, on the pains con- 
tained in the 31 Eliz. PEG en 9. | 
$22. 6. Provided always, 'That if any perſon or per- 
ſons thall find themſelves grieved with any ſeſs or tax, 
or other act done by the ſaid churchwardens or other 
perſons, or by the ſaid juſtices of peace; that then it 
ſn.}l be lawful ſor the juſtices of peace at their general 
quarter-teſhons, or the gicater number of them, to take 
luch order therein, as to tiem ſhall be thought conve- 
rient; and the fame to conclude and bind all the ſaid 
patties, | | 
Se, 75, Enacts, that the father and grandfather, and 
the mother and grandmother, and the children of every 
poor, oid, blind, lame and impotent perſon, or other 
poor perton not able to work, being of a ſufhcient abi- 
lity, ſhall at their charges relieve and maintain every ſuch 
poor perion in ſuch manner, and according to that rate, 
> by the juſlices of peace of that county where ſuch ſuf- 
ic ent perivns dwell, or the preater number of them, at 


of their agreement, by order of ſuch juſtice or juſtices of 
peace as ſhall dwell in the ſame pariſh, or: (if none be 
there dwelling) in the pariſhes next adjoining. 

$:22. 13. And if any perſon ſhall refuſe or negleCt to 
pay any ſuch portion of money ſo taxed, it ſhall be lawful 
for the ſaid churchwardens and conſtables, or any of 
them, or in default thereof, for any juſtice of peace of 
the ſaid liberty, to levy the fame by diſtreſs and fale of 
the goods of the party ſo negleCting or refuſing, rendering 
to the party the overplus. And in default of ſuch dif- 
treſs, it ſhall be lawful to any juſtice of that limit to com- 
mit ſuch perſon to the ſaid priſon, there to abide without 
bail or mainprize till he have paid the ſame. 

Sef?. 18. Provided always, That whereas the iſland of 
Foulneſs in the county of Efſex, being invironed with the 
ſea, and having a chapel of eaſe for the inhabitants thereof, 
and yet the faid ifland is no pariſh, but the Jands in the 
ſame are ſituated within divers pariſhes far diſtant from 
the ſaid iſland ; Be it therefore enaQted by -the authority 
aforeſaid, that the ſaid juſtices of peace ſhall nominate 
and appoint inhabitants within the faid iſland, to be 
overſeers for the poor people dwelling within the ſaid 


tlieic genera} quarter-{c{Nons ſhall be aſfſefied ; upon pain 
VoL. ts No I 14. 


iſland, and that both the ſaid juſtices and the ſaid over- 
6 P {eers 
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feers ſhall have the ſame power and authority to all in- 
tents, conſiderations and purpoſes, for the execution of 
the parts and-articles 'of this act, and -thall be ſubject 
to the ſame pains and forfeitures ; and likewiſe, that-the 
inhabitants and occupiers of lands there, thall be liable 
and chargeable to the ſame payments, charges, expences 
and orders, in ſuch manner and form as if the ſame iſland 
were a pariſh, In conſideration whereof, neither the 
faid inhabitants, nor occupiers of land within the faid 
iſland, ſhall be compelled to contribute tawards the 
relief of the poor of thoſe pariſhes wherein the houſes 
or lands, which they occupy within the ſaid ifland, are 
ſituated, for or by reaſon of their ſaid habitations or oc- 
cupyings, other than for the relief of the poor people 
within the ſaid iſland 3 neither yet ſhall the other inhabi- 
tants of the pariſhes wherein ſuch houles or lands are 
ſituated, be compelled by reaſon of their refiancy or 
dwelling, to contribute to the relief of the poor inhabi- 
tants within the ſaid iſland, 


Se. 19, And be it further enafted, That if any ac- 
tion of treſpaſs, or other ſuit, ſhall happen to be attempted 
and brought againſt any perſon or perſons, for taking 
of any diſtreſs, making of any fale, or any other thing 
doing, by authority of this preſent act, the defendant or 
defendants in any ſuch ſvit or ſuits, ſhall and may either 
plead Not guilty, or otherwiſe make avowry, cognizance 
or juſtification, for the taking of the ſaid diſtrefſes, ma- 
king of ſale, or other thing doing by virtue of this act, 
| alleging in ſuch avowry, cognizance or juſtihcation, that 
the ſaid diſtrefſes, ſale, treſpaſs or other thing, whereof 
the plaintiff or plaintiffs complained, was done by autho- 
rity of this aft, and according to the tenor, purport and 
_ effect of this a, without any expreſſing or rehearſal of 
any other matter or circumſtance contained in this pre- 
ſent at. To which avowry, cognizance or juſtifica- 
tion, the plaintiff ſhall be admitted to reply, that the de- 
ſendant did take the faid diſtreſs, made the ſaid fale, or 
did any other aCt or treſpaſs ſuppoſed in his declaration of 
his own wrong, without any ſuch cauſe alleged by the ſaid 
defendant. Wuhereupon the iſſue in every ſuch action 
ſhould be joined, to be tried by verdict of twelve men, 
and not otherwiſe, as is accuſtomed in other perſonal ac- 
tions. And upon the trial of that iſlue, the whole mat- 
ter to be given on both parties in evidence, according to 
the very truth of the ſame. And aſter ſuch ifſue tried 
for the defendant, or nonſuit of the plaintiff afrer ap- 
pearance, the ſame defendant to recover treble damages, 
by reaſon of his wrongful vexation in that behalf, with 
his colts alſo in that part ſuſtained, and that to be aſlefſed 
by the ſame jury, or writ to inquire of the damages, as 
the ſame ſhall require. | | 


Stat. 13 &@ 14 Car. 2. cap, 12. ſet. 21, Whereas the 
inhabitants of the county of Lancaſhire, Cheſhire, Derby- 
tive, Yorkſhire, Northumberland, the biſhoprick of Dur- 

ham, Cumberland and Il/z/tmorland, and many other 
counties in England and 7 as, by realon of the large- 
neſs of the pariſhes within the ſame, have not or 
cannot reap the benefit of the aQt of parliament made 
in the 43d year of the reign of the late Queen Elizabeth 
tor relict of the poor : Therefore be it enacted by the au- 
thority aforeſaid, "That all and every poor, needy, impo- 
tent, and lame perſon and perſons within every town- 
ſhip and village within the ſeveral counties aforeſaid, ſhall 
. from and after the paſling of this aCt, be maintained, 
kept, provided for, and ſet on work within the ſeveral 
and reſpective townſhip and village wherein be or they 
ſhall inhabit, or wherein he, ſhe or they was or were Jawful- 
ly ſettled according to the intent and meaning of this act, 
and that there ſleall be yearly choſen and zppointed, ac- 
cording to the rules and directions in the ſaid act of '43 
El:iz, mentioned, two or three overſeers of the poor with- 
in every of the ſaid townſhips and villages, who ſhall from 
time to time do, perform and execute all and every the 
afts, powers and authorities for the neceſſary relief of the 
poor within the ſaid townſhip or village, and ſhall loſe, 
torfeit and ſuffer all ſuch pains and penalties for non-per- 
formance thereof, as is limited, mentioned and appointed 
in and by the ſaid in part recited aCt, | 


eg 
| Stat. 3 Y. & I. c. 11. ſe. 11. There ſhall he Pro 


vided and kept in every pariſh, a. book wherein the 


names of all perſons who receive colleCtion ſhall be 

giſtered, with the day and gear when they were firſt br 
mitted to have reliet, and the occaſion which broy be 
them under that neceſlity: and yearly in Eaſter _ 
or as often as ſhall be thought convenient, the Pariſh . 
ners ſhall meet in the veſtry, or other uſual place py: 
meeting in the pariſh, before whom the books ſhal] "% 
produced, and all perſons receiving colleCtion to be called 
over, and the reaſons of their taking relief examineq 
and a new liſt made and entercd of ſuch perſons as they 
ſhall think fit and allow to receive colleCtion ; and n 
other perſon ſhall be allowed to receive colleQtion at = 
charge of the pariſh, but by authority under the hand of 
one juſtice reſiding within ſuch pariſh, or (if none he 
there dwelling) in the parts near or next adjoining, or b 
_—_ ra? ang in ſeſhons, except in caſes of veſts, 
ential diſeaſes, plague or ſmall pox, for ſu i 

thall be herewith iNefted, wy YR 


Stat. 8B & 9g IF. 3. c. 30. ſe. 2. Every perf 

ſhall be upon (Rb Fg and coins of pothon 
riſh or place, and the wife and children of any ſuch per. 
ſon cohabiting in the ſame houſe, ſuch child only ex. 
cepted, as ſhall be by the churchwardens and overſeers 
permitted to live at home, in order to attend an im 

tent and helpleſs parent, ſhall upon the ſhoulder of the 
fleeve of the uppermoſt garment, in an open and viſihle 
manner, wear a large Reman P, together with the fiſt 
letter of the name of the pariſh or place, whereof ſuch 
poor perſon is an inhabitant, cut either in red or blye 
cloth, as by the church-wardens and overſeers ſhall he gi. 
rected : and if any ſuch poor perſon ſhall negle& or re- 
fuſe to wear any ſuch badge or mark, it ſhall be lawſul 
tor one juſtice to puniſh ſuch offender, either by order- 


drawn, or otherwiſe by committing him to the houſe of 
correEtion, to be whipt and kept to hard labour, not 
exceeding 21 days; and it any churchwarden or over- 
ſeer ſhall relieve any ſuch poor perſon, not 'wearing ſuch 
badge, and be thereof convicted on oath of one witneſs 
before one juſtice, he ſhall forfeit 205. by diſtreſs, half to 
the informer, and half to the poor. 


Stat. 5 Geo. Ie c. 8. ſeft, 1. Whereas ſometimes men 
run away, leaving their wives and children, and fome- 
times women run away leaving their children, upon the 
charge of the pariſh, although ſuch perſons have ſome 
eſtates which ſhould eate the pariſh of their charge, in 
whole or part; it ſhall be lawful for the churchwardens 
or overſeers, where any ſuch wife, child or children ſhall 
be ſo left, on application to, and by warrant or order of 
two juſtices, to take and ſeize ſo niuch of the goods and 
chattels, and receive ſo much of the annual rents and 
profits of the lands and tenements of ſuch huſband, fa- 
ther or mother, as ſuch two juſtices ſhall order and di- 
rect, towards the diſcharge of the pariſh or place where 
ſuch wife, chi!d or chilaren are left, for the bringing up 
and providing for ſuch wife, child or children; which 
warrant or order being confirmed at the next quarter- | 
ſeſhons, it ſhall be lawful for the juſtices there, to 
make an order for the churchwardens or ovetrſcers, to 
diſpoſe of ſuch goods or chattels by ſale or otherwiſe, or 
ſo much of them, for the purpeoles aforeſaid, as the court 
ſhall think fit, and to receive the rents and profits, or {0 
much of them as ſhall be orcered by the faid ſeſlions, of 
x her lands and tenements for the purpoſes atvie- 
aid, 


Sef?. 2. And the ſaid churchwarders ard overſcers 
(hall be accountable to the juſtices at the quarter-{e{hons 
for all ſuch money as they thall ſo receive, 


9 Geo 1, c. 7. f. 1. enafts, That no juſtice of peace 
{hall order relief to any poor perſcn dwelling in any par 
riſh till oath made of ſome reaſonable caufe for it, and 
that he hath applied to the pariſhioners at veſiry, or lum? 
public meeting, or to two overſeers of the poor, and 
was refuſed, and til ſummons of two overſeers of the poo! 
to ſhew cavle, | | 


Sef7, 


5 


ing his allowance to be abridged, ſuſpended or with- 
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$28. 2. And any perſon ordered to be relieved ſhall be 
entered in the pariſh books, to be relieved ſo long as the 
cauſe for ſuch lie continues, and no longer. And if 
any pariſh officer | (except upon ſudden and emergent 
occaſiorfs) ſhall charge to the pariſh account any monies 
given to any perſon not regiſtered, he ſhall forfeit 5 l. to 
be levied by diſtreſs and ſale, by warrant of two juſtices, 
to be applied to the uſe of the 
direction of ſuch juſtices. 
$22. 4+ It ſhall be lawful for the churchwardens and 
overſeers, in any pariſh, townſhip or place, with the 
conſent of the major part of the pariſhioners or inhabi- 
tants in veſtry, or other pariſh or public meeting for 
that purpoſe aſſembled, or of ſo many of them as ſhall 
be ſo aſſembled, upon uſual! notice thereof firſt gtven, to 
purchaſe or hire any houſe or houſes, in the ſame patiſh, 
townſhip or place, and to contract with any perſon or 
erſons for the lodging, keeping, maintaining and employ- 
ing any or all ſuch poor in their reſpeCtive pariſhes, town- 
ſhips or places, as ſhall deſire to receive relief or collec- 
tion, and there to keep, maintain and employ all ſuch 
poor perſons, and take the benefit of the work, labour 
and ſervice of any ſuch poor perſons, who ſhall be kept 
or maintained in any ſuch houſe or houſes, for the bet- 
ter maintenance and relief of any ſuch poor perions, who 
ſhall be kept or maintained. And if any poor. perſon 
ſhall refuſe to be lodged, kept or maintained in ſuch 
houſe or houſes, he ſhall be put out of the pariſh book, 
and ſhall not be entitled to receive relief from the church- 
wardens and overſeers: and where any pariſh or town- 
ſhip ſhall be too ſmall to purchaſe or hire ſuch houſe or 
houſes, it ſhall be lawſul for two or more ſuch pariſhes, 
townſhips or places, with the conſent of the major part 
of the pariſhioners or inhabitants of their 1elpeCtive 


| 


poor of the ſaid pariſh by | 
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after the firſt day of May 1744, the churchwardens and. 
overſeers, or other perſons authoriſed to take care of the 
poor in every pariſh, townſhip or place, ſhall give, or _ 
cauſe to be given, public notice in the church, of every 
rate for the relief of the poor, allowed by the juſtices of 
peace, the next Sunday after the ſame ſhall have been fo 
allowed ; and that no rate ſhall be eſteemed or reputed 
valid and ſufficient, ſo as to colle& and raiſe the fame, 
unleſs fuch notice ſhall have been given. 

Sef. 2. And be it further enacted, That the church- 
wardens and overſcers of the poor, or other perſons au- 
thorized as aforeſaid, in every pariſh, townſhip or place, 
ſhall permit all and every the inhabitants of the faid pa- 
riſh, townſhip or place, to inſpect every ſuch rate at all 
fealonable times, payingone ſhilling for the ſame, and 
ſhall, upon demand, forthwith give copies of the ſame, or 
any part thereof, to any inhabitant of the ſaid pariſh, 
townſhip or place, paying at the rate of ſixpence for every 
twenty-four names. | 

Set, 3» And if any churchwarcen or overſeer ef the 
poor, or other perſon authorized as aforeſaid, ſhall not 
permit any inhabitant or pariſhioner to inſpect the ſaid 
rates, or ſhall refuſe or neglect to give copies thereof as 
aforeſaid, ſuch churchwarden or overſeer, or other perſon 
authoriſed as aforeſaid, for every ſuch offence, ſha!l forfeit 
and pay o the party aggrieved the ſum of twenty pounds, 
to be ſued for and recovered by action of debt, bill, plaint 
or information, in any of his Majeſty's courts of record, 
wherein no efloin, proteCtion, or wager of law, or more 
than one imparlance ſhall be allowed. | 

Stat. I7 Geo, 2. cap. 37. ſe, 1. Whereas in divers 
counties great quantities of waſte and barren lands, and 
tands, which were formerly fen or marſh ground, or Cco- 
vered with water, have been of late years improved or 


pariſhes, townſhips, or places in veſtry, or other pariſh 
or public meeting for that purpoſe aſſembled, or of ſo 
many of them as ſhall be ſo aſſembled, upon uſual no- 
tice thereof firſt given, ang with the approbation of any 
juſtice of the peace dwelling in or near any ſuch pariſh, 
towaſhip or place, ſignified under his hand and ſeal, to 
unite in purchaſing, hiring or taking ſuch houſe for the 
lodging, keeping and maintaining of the poor of the ſeveral 
pariſhes, townſhips or places fo uniting, and there to 


drained, and are now of very conſiderable annual value, 
and the inhabitants therein, and occupiers thereof, ought 
to bear and pay a proportionable part of the rates made_ 
for the relief of the poor, and to be ſubjeCt to ſuch charges, 
and in like manner, as other inhabitants and occupiers of 
lands, houles, tythes impropriate, propriations of tythes, 
coal-mines, and faleable underwoods, are by an aCt made 
in 43 Eiz. and likewiſe to bear and pay a proportionable 
part of all other parochial rates ; but great difliculties fre- 


keep, maintain or employ the poor of the reſpeClive | quently ariſe in determining to what pariſh or place ſuch 


pariſhes, - rig or places fo uniting, and to take and 
| have the benefit of the work, labour or ſervice of any 
poor there kept and maintained, for the better maintenance 
and relief of the poor, there kept, maintained and em- 
ployed. And if any poor in the reſpeCtive pariſhes, 
townſhips or places ſo uniting, ſhall refuſe to be lodged, 
kept and maintained in the houſe hired or taken for ſuch 
uniting pariſhes, townſhips or places, he ſhall be put out 
of the collection book, and not intitled to aſk relief; 
and it ſhall be lawful for the churchwardens and over- 
ſeers of any pariſh, townſhip or place, with the conſent 
_ of the major - part of the pariſhioners or inhabitants of 
the ſaid pariſh, townſhip or place, where ſuch houſe or 
houſes ſhall be purchaſed or hired for the purpoſes afore- 
faid, in veſtry or other pariſh or public meeting for 
that purpoſe aſſembled, or of ſo many of them as ſhall 
be ſo aſſembled, upon uſual notice thereof firſt given, 
| to contract with the churchwardens and overſeers of 
any other pariſh, townſhip or place, for the lodging, 
maintaining or employing of any poor perſon or perſons 
| of ſuck other pariſh, townſhip or place, as to them 
ſhall ſeem meet. And if any poor perſon of ſuch other 
pariſh, townſhip or place, ſhall refuſe to be lodged, 
maintained and employed in ſuch houſe or houſes, he 
ſhall be put out of the colleCtion book, and not be intitled 
to have relief. ; 

Stat. 17 Geo. 2. cafe. 3. ſet. 1. Whereas great incon- 
veniencies do often ariſe in cities, towns corporate, pa- 
riſhes, townſhips and places, by reaſon of the unlimited 
power of the churchwardens and overſeers of the poor, 
who frequently, on frivolous pretences, and for private 
ends, make unjuſt and illegal rates in a fecret and clan- 
deſtine manner, contrary to the true intent and meaning 
of 43 El. for the remedy whereof, Md preventing the like 
abuſes for the future, be it enaCted, &c, That from and 


lands belong, or ought to be rated ; be it therefore en- 
ted, Sc, That from and after the 24th day of June 
1744, where there ſhall be any diſpute or uncertainty in 
what pariſh or place ſuch lands heretofore improved or 
drained, or hereafter to be improved or drained, lie, and 
ought to be rated ; a!l and every the occupier and occu- 
piers of ſuch lands, or houſes built thereon, tenements, 
tythes ariſing therefrom, mines therein, and ſaleable un- 
derwoods therein growing or hereafter to grow, ſhall be 
rated and aſſeſſed to the relief of the poor, and to all 
other parochial rates within ſuch pariſh and place which 
lies neareſt to ſuch lands, in like manner and form, and 
ſubject to the ſame directions and regulations, as all other 
lands within ſuch pariſh and place are by law liable to be 
rated and afleſſed thereunto and if, on application to the 
officers of ſuch pariſh or place to have ſuch improved or 
drained lands rated and aflefſed as aforeſaid, any difference 
or diſpute ſhall ariſe touching what pariſh or place ſuch 
lands ought to be rated and alleſſed in, it ſhall and may 
be lawful to and for the juſtices of the peace for the 
county, riding, liberty or diviſion where ſuch lands lie, 
at their next general quarter-ſeſhons to be held for ſuch 
county, riding, liberty or divifion, after ſuch application 
made as aforeſaid, and after notice given to the otficers of 
the ſeveral pariſhes and places abutting upon and adjoining 
to ſuch lands, and to all other perſons claiming and inter- 
elted therein, to hear and determine the ſame onthe ap- 
peal of any perſon intereſted, and at ſuch ſeſſions to cauſe 
ſuch lands or hereditaments as aforeſaid to be allotted to, 
and fairly and equally affeſſed in ſuch pariſh or place as 
they ſhall ſee juſt and meet, and ſuch determination and 
allotment ſhall at all times thereafter be final and conclu- 
five to and upon the faid ſeveral pariſhes and places, and 


all other perſons whatſoever, as to the pariſh or place in 
which ſuch lands and hereditaments ſhall be rated and 
SS atlefTeq 
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aſſeſſed to the poor, and all other parochial rates as afore- | 
ſaid ; and the ſaid lands and hereditaments ſhall, at all 
times after ſuch determination and allotment, be rated and 
aſſeſſed to the relief of the poor, and to all other parochial 
rates within ſuch pariſh and pariſhes, place and places 
only, to which they ſhall reſpectively have been fo allotted 
as aforeſaid. 

Se. 2. Provided always, and it is hereby enaCted and 
declared by the authority aforeſaid, That nothing in this 
at contained, nor any allotment'to be made by the ju- 
ſtices of the peace at their general quarter-ſeſſions in pur- 
ſuance and by virtue thereof, ſhall extend to, or be deem- 
ed or conſtrued to extend to, or in any wiſe affect or de- 
termine the boundaries of any pariſh or pariſhes, place or 
places, to any intent or purpole, other than for the pur- 
poſe of rating and aſſeſſing ſuch lands, tenements and he. 
reditaments to the relief of the poor, and to all other pa- 
rochial rates within ſuch pariſh or place to which they 
ſhall be ſo allotted as aforeſaid. - | | 

Stat. 17 Geo, 2. cap. 38. ſef?. 1. Whereas by reaſon of 
ſome defe&t in an aC&t of parliament made in the forty- 
third year of the reign of the late Queen ZE/:zabeth, inti- 
tuled, An at? for the relief of the poor, the money raiſed 
for that purpoſe is liable to be miſapplied, and there 15 
often great difficulty and delay in raiſing of the ſame ; for 
remedy whereof, &c. that from and after the 24th day of 
Fune, 1744, the churchwardens and overſeers of the poor 
thall yearly and every year, within fourteen days aſter 
other overſcers ſhall be nominated and appointed to ſucceed 
them; deliver in to ſuch ſucceeding overſeers, a juſt, true 
_ and perfe&t account in writing, fairly entered in a book 
or books to be kept for that purpoſe, and ſigned by the 
ſaid churchwardens and overſeers, hereby direCted to ac- 
count as aforeſaid, under their hands, of all ſums of mo- 
ney by them received, or rated and affeſied and not re- 
ceived, and alſo of all goods, chattels, ſtock and mate- 


rials that ſhall be in their hands, or in the hands of any 


of the poor, in order to be wrought, and of all monies 
paid by ſuch churchwardens and overſeers fo accounting, 
and of all other things concerning their ſaid office, and 
| ſhall alſo pay and deliver over all tums of money, goods, 
chattels and other things, as ſhall be in their hands, unto 
ſuch ſucceeding overſeers of the poor ; which ſaid account 
ſhall be verified by oath, or by the afhrmation of perſons 
called Quakers, before one or more of his Majeſty's 
Juſtices of the peace; which ſaid oath or afhrmation ſuch 
Juſtice or juſtices is and are hereby authorized and requir- 
ed to adminiſter, and to ſign and atteſt the caption of the 
ſame, at the foot of the ſaid account, without fee or re- 
ward ; and the ſaid book or books ſhall be carefully pre- 
ſerved by the churchwardens and overſeers, or one of them, 
in ſome publick or other place in every pariſh, townſhip 
_ or place; and they ſhall and are hereby required to per- 
mit any perſon there affeſſed or liable to be aſſeſſed to in- 
ſpect the ſame at all ſeaſonable times, paying ſixpence for 
ſuch inſpeCtion, and ſhall upon demand forthwith give 
copies of the ſame, or any part thereof to ſuch perſon, 
Paying at the. rate of ſixpence for every three hundred 
words, and ſo in proportion for any greater or leſs 
number. _ | 
Sea. 2. And it is hereby further enaCted, That in cafe 
ſuch churchwardens and overſeers of the poor, or any of 
them, ſhall refuſe or negleCt to make and yield up ſuch 
account verified as aforeſaid, within the time herein be- 
| fore limitted or appointed, or ſhall refuſe or negleCt to pay 
and deliver over ſuch ſum or ſums of money, goods, chat- 
tels, and other things in their hands, as by this act is di- 
reed ; in either of the ſaid caſes, it ſhall and may be 
lawful toand for any two or more juſtices of the peace to 
commit him or them to the common gaol, until he or they 
ſhall have given ſuch account, or ſhall have paid or yielded 
up ſuch monies, goods, chattels and other things in their 
hands as aforeſaid. | 
Se. 3. And if any ſuch overſeer ſhall die, or remove 
from the place for which he was appointed, or become in- 
ſolvent before the expiration_of his office ; on oath there- 
of made it ſhall be lawful for two juſtices of the peace to 
appoint another overſeer in his ſtead, who ſhall continue 
in office until new overſeers ace appointed ; and if any 


loned in the ſame ; but if upon an appeal from the whole 
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overſeer ſhall remcve as aforefaid, he ſhall before (uch re. 
mova] deliver over to ſeme churchwarden or other gver. 
ſeer of the fume place, his accounts verified as alotetrid 
with all rate:, affcfiments, books, papers, ſums of 1G 
ney and other things concerning his office, under the 
like penaltics as arc inflictcd by this aCt on any overſeer 
refuſing to do tFe {ame alter the expiration of his offi. e. 
and if any over{icer fhall die as atoretaid, his executors 
or adminitlrators ſhall within forty days after his deceaſs 
deliver over all things concerning his office to ſome 
churchwarden or other overſcer ot the fame place, and 
ſha!l pay out cf the aſſets I:ft by ſuch overſeer all ſuns 
of money remaining due, which he received by virtue of 
bis ſaid office, bcfure any of his other debts are paid aug 
ſatisfhed. _ 

Sett. 4. And caſe any perſon or perſons find him 
her or themlelves agyrieved by any rate or aſſeſſment made 
for the relief of the poor, or ſhall have any material oþ. 
jeCtion to any perſon or perſons being put in or left our 
of ſuch rate or afſetiment, or to the ſum charged on an 
perſon or perſons therein, or ſhall have any material gi. 
jection to ſuch account as aforefaid, or any part therein 
or ſhall find him, her or themſelves aggrieved by any 
neglect, act or thing done or omitted by the church. 
wardens and ovetfeers of the poor, of by any of his Ma. 
jeſty's juſtices of the peace ; it ſhall and may be lawſul 
for ſuch perſon or perſons, in any of the caſes afore- 
ſaid, giving reaſonable notice to the churchwardens or 
oveiſeers of the poor of the pariſh, townſhip or place, 
ro appeal to the next general or quaiter-ſeſſhions of the 
peace for the county, riding, diviſion, corporation or fran- - 
chiſe, where ſuch pariſh, townſhip or place lies; and 
the juſtices cf the peace there aſſembled are hereby av. 
thorized and required to receive ſuch appeal, and to hear 
and finally determine the fame ; but if it ſhall appear to 
the ſaid juſtices that reaſonable notice was not given, then 
they ſhall adjourn the ſaid appeal to the next quarter- 
{elhons, an 4 then and there finally hear and determin* the 
ſame ; and the ſaid juſtices may award and order to the 
party for whom ſuch appeal ſhall be determined reafon- 
able coſts, in the ſame manner that they are impowered 
to do in caſe of appeals concerning the ſettlement of poor 
perſons, by an act made in the eighth and ninth years of 
King Wim the Third, intitutled, An A& for ſup. 
p.ying fome defefts im the laws fer relieving the poor of this 
Kingdom. 

Set, 5. Provided always, That in all corporations or 
franchiſes, who have not four juſtices of the peace, it 
ſhall and may be lawful ſor any perſon or perſons in any 
of the caſes aforefaid, where an appeal is given by this 
act, to appeal, it he or they ſhall think fit, to the next 
general or quarter-ſeſſions of the peace for the county, 
riding or divikon wherein ſuch corporation or tranchile 1s 
Gtuate. 

Sect. 6. And whereas it hath been held, that upon ap- 
peals from rates and affeſlments, the juſtices of the pezce 
nay not only quaſh the old rates, but make new rates 
and afſe{iſments from which no appeal can be had ; be it 
enacted by the authority aforeſaid, "hat upon all appeals 
from rates and affe{lments, the juſtices of the peace (where 
they ſhall fec juſt to give reliet) ſhall and are hereby re- _ 
quired to amend the fame in fuch mauner only, as ſhall 
be neceſſary for giving ſuch relief, without altering (uch 
rates or allefſments, with refpect to other peri ſons menti- 


rate it ſhall be found neceflary to quaſh or ſet aſide the 
ſame; then and in every ſuch caſr, the faid juſtices ſhall 
and are hereby required to ordcr and direct the church- 
wardens and overſeers of the poor ty make a new equal 
rate or aſſeſſment, and they ate hereby requited to make 
the ſame accordingly, 

Seft. 7, And for the more effeQtuel levying money af 
ſefTed for the relief of the poor, be it enafted by the au- 
thority aforelaid, That the goods of any perſon atſeitcd 
and refuſing to pay, may be levir( by warrant of onitrets 
not only in the place for which fuch affetment was 
made, but in any other place within the ſaid county. or 
precinct ; and it tufhcient diſtreſs cannot be found within 


the ſaid county or precinct, on oath made thereot belv:e 
lone 
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ſome juſtice of any other county or precinct, (which 
oath ſhall be certified under the hand of ſuch juſtice on 
' the ſaid warrant) ſuch goods may be levied in ſuch other 
county or precinCt by virtue of ſuch other warrant and 
certificite ; and if any perſon ſhall find him or herſelf 
apgrieved by ſuch diſtreſs as aforeſaid, it ſhall and may be 
lawful for ſuch perſon to appeal to the next general or 
quarter-ſeſhons of the peace for the county or precinct 
where ſuch aſſeſſment was made, and the juſtices there 
are hereby required to hear and finally determine the 

me. 
o $2.8. And to prevent all vexatious aCtions againſt 
overſeers of the poor, be it enacted by the authority afore- 
ſaid, That where any diſtrefs ſha}l be made for any ſum 
or ſums of money juſtly due for the relief of the poor, 
the diſtreſs itſelf thall not be deemed to be unlawful, nor 
the party or parties making it be deemed a treſpaſſer 
or treſpaſſers, on accountof any defeft, or want of form 
in the warrant for the appointment of ſuch overſeers, or 
in the rate or aſſeſſment, or in the warrant of diſtreſs 
thereupon ; nor ſhall the party or parties diſtraining be 
deemed a treſpaſſer or treſpaſſers ab initio, on account of 
any irr2gularity , which ſhall be afterwards done by the 
party or parties diſtraining ; but the party or parties ag- 
grieved by ſuch irregularity, ſhall or may recover full ſa- 
ti-faftion for the ſpecial damage, he, the or they ſhall 
have ſuſtained thereby, and no more, in an aCtion of 
treſpaſs, or on the Cale, at the eleCQtion of the plaintiff 
or plaintift*, Wy, 

$24. 9. Provided always, That where the plaintiff or 
plaintiffs ſhall recover in ſuch aCtion, he, ſhe or they ſhall 
| be paid his, her or their full colts of ſuit, and have all 
the like remedies for the ſame as in other caſes of coſts. 

$:8. 10. Provided nevertheleſs, That no plaintiff or 
plaintiffs ſhall recover in any aCtion for any ſuch irregu- 
Jarity as aforeſaid, if tender of amends hath been mace 
by the party or parties diſtraining, before ſuch aCtion 
brought. , 

$24.11. And in caſe any perſon or perſons ſhall re- 
fuſe to pay to ſuch overſeers as aforeſaid, any ſum or ſums 
of money that he, ſhe or they ſhall be legally rated or 
afleſſed to, it ſhall and may be lawful to and for the ſuc- 
ceeding overſeers, and they are hereby required to levy 
ſuch arrears, and out of the money fo levied to reimburſe 
their predeceſſors all ſums of money which they have ex- 
pended for the uſe of the poor, and which are allowed 
to be Cue to them in their accounts as aforeſaid. 

$2. 12. And whereas perſons frequently remove out 
of pariſhes and places without paying the rates aſlefſed 
on them, and other perſons do enter and occupy their 
houſes or tenements part of the year, by reaſon whereof 
great ſums are annually loſt to ſuch pariſhes and places ; 
be it therefore Enafted by the authority aforeſaid, That 
where any perſon or perſons ſhall come into or occupy 
any houſe, land, tenement or hereditament, or other pre- 
mifles, out of or from which any other perſon aſſeſſed 


ſhall be removed, or which at the time of making ſuch} 


rate was empty or unoccupied, that then every perſon re- 
moving from, and every perſon ſo coming into or occu- 
pying the ſame, ſhall be liable to pay to ſuch rate in pro- 
portion to the time that ſuch perſon occupied the ſame re- 
ipeCtively, in the ſame manner, and under the like penal- 
ty of diſtreſs, as if ſuch perſon ſo removing had not re- 
moved, or ſuch perſon ſo coming in or occupying bad been 
originally rated and aſſeſſed in ſuch rate : which faid pro- 
portion. in caſe of diſpute, ſhall be aſcertained by any two 
or more of his Majeſty's juſtices of the peace. ' 

S:. 13. And be it turther enaQted by the Ry 
aforeſaid, That true and juſt copies of all rates and af- 
ſeſſments, hereafter to be made for the relief of the poor, 
be fairly wrote and entered in a book or books to be pro- 
vided for that purpoſe, by the churchwardens and over- 
leers of the poor of every pariſh, townſhip or place, who 
ſhall take care that ſuch copies be wrote and entered ac- 
cordingly, within fourteen days after all appeals from ſuch 
rates are determined, and ſhall atteſt the ſame by putting 
their names thereto ; and all and every ſuch book or books 
thall-be carefully preſerved by the churchwardens and 


overſeers of the poor for the time being, of one of them, 
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in ſome public or other place, in every ſuch pariſh, tow. 
ſhip or place, whereto all perſons alleſſed dr tiablo ag 
aſſeſſed may freely reſort; and ſhall be delivered over 
from time to time to the new and ſucceeding churchwar: 
dens and overſeers of the poor, as ſoon as they enter intg 
their ſaid office, to be preſerved as aforeſaid, atd ſhall be 
produced by them at their general or quarter-ſeſſions, when 
any appeal is to be heard or determined. | 

Sec?, 14. And if any churchwarden, overſeer of the 
poor, or other officer of any pariſh, townſhip or placeg 
ſhall negleCt or refuſe to obey and perform the ſeveral or- 
ders and direQtions of this act, or any of them; where 
no penalty is before provided by this a, or ſhall a& con- 
trary thereto; every ſuch churchwarden, overſeer of the 
poor, or other officer ſo offending in the premifles, ſhall 
for every ſuch offence, on oath thereof made within two 
calendar months after the offence committed, before any 
two or more of his Majeſty's juſtices of the peace, forfeit. 
tor the uſe of the poor of ſuch pariſh, townſhip or placez 
a ſum not exceeding five pounds, nor leſs than twenty 
ſhillings, to be levied by diſtreſs and ſale of the offen- 
der's goods, by warrant from ſuch juſtices, which ſum 
(hall be paid to ſome churchwarden or overſeer of the 


poor of ſuch pariſh, townſhip or place, for the purpoſe 
aforeſaid. 


Sea. 15, And be it further enaQted by the authority 
aforeſaid, 'That overſeers of the poor within every town=- 
ſhip or place, where there are no churchwardens, ſhall 
from time to time do, perform and execute all and every 
the acts, powers and authorities concerning the relief of; 
and other matters and things relating to the poor, as 
churchwardens and overſcers of the poor may do, perform 
and execute by this act, or any former ſtatute concerning 
the poor, and ſhall loſe, forfeit and ſuffer all ſuch pain, 
and penalties for neglect, abuſe or non- performance there« 
of, as churchwardens and overſcers of the poor are liable 


|to, by virtue of this or any former ftatute concerning 


the poor. 


2; Of appointing 


ling them to account. 


Churchwardens of every patiſh.} See the ſtat. 43 Eliz. 
c. 2. fefts 1. in the preceding diviſion f this title. — The 
Juſtices of peace, by the general words of this ſtatute, 
have power to name ovetſeers in all pariſhes; and the 
court was of opinion that it muſt extend as well to ex- 
traparochial places as to all pariſhes in general, and that 
no ſubſequent words ſhall controul the general words in 
the enacting part ; and certainly all the poor aQts ſhall be 
conſtrued to extend to ſuch places as well as to other 
pariſhes, when they are within the ſame miſchief, and 
ſhall be ſubject to the controul of the juſtices of peace. 
Moſt of the foreſts in England are extraparochial, and ſo 
is Chri/t-churchin Oxford, but they ought to maintain their 
own poor ; therefore a peremptory mandamus was granted 
to the juſtices of peace to chooſe overſeers in the town of 
Ruffard, being an extraparochial place. 8 Md: 3g, 
Paſch. 5 Gee. The King v. the inhabitants of Rufford, But 
ſuch extraparochial place mu/? be a townſhip or village. 
See Strans Rep. 1004, 1071, 1143s | 


Four, threeor two.) Upon a motion to quaſh an indiQt- 
ment againſt B. for that he, with four others, being ap- _ 
pointed overſeers of the poor of ſuch a pariſh, refuſed to 
take upon him that office, &'c. it was objeed, that the 
ſtatute direCts the nomination but of four, three or two, 
with the churchwardens. And per Parker Ch. J. That 
is very trae, though in many places more are appointed 
than four ; for the a&t ſays four, three or two, ſhall be 
nominated of the inhabitants, at the diſcretion of the 
juſtices (ſcil,) they may nominate four, three or two ; 
it is not a limitation of the juſtices power, but it is. in the 
very authoritative pa't thereof, Where more than.fourare 
added, they are not puniſhable by the aQt, and they can 
be only added as aſhiſtants. Per Powell, the queſtion will 
be, whether the words of the act will be any. more than 
direory, or a limitation of their authority. In moſt of 
the pariſhes about London there are more than faur, where- 


overſcers ;, their duty ; and of compe(- 


fore he ſaid we need not determine this point 3 but the 10- 
| 6Q_ | ____ diQtment 
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dictment was qualhed for another fault. 14S. Caſes, 


—_— 


Jrin. 11 Ann. B. R. Anm. 16 Vine Abr. 415. 

But in Hil. term 31 Geo. 7, it was aq [vg by the 
court of King's Bench, that no greater number than four 
can be appointed. Hee Burrow's Rep, 445—453» 

Sublantial hwuſBolders there.) T he appointment of over- 
ſeers mult ſtile them /ub/tantial heuſholders. Stran. 1207, 

Ft was moved for a mandamus to 7. H. and 7. T. 
juſtices of the peace in the county of Dorſet, &c., to no- 
minate two ſubltantial houſholders to be overſeers of the 
poor of the pariſh of Chard/tock in the county of Dorſet 
upon this ſtatute ; and there was an affidavit, that at a 
meeting of the parith after Ea/ter laſt, one Fehn B. and 
Mary F. were eleQed overſeers, and at a meeting of the 
Juſtices they approved of Mr. B. and refuſed the woman, 
as being an unfit perſon to ſerve as overſeer ; and the old 
overleers refuſing to nominate any other, the juſtices ap- 
proved the ſaid B. only. Per Powell, A woman is not 
to be an overſeer of the poor; and there caty be no cuſ- 
tom in a pariſh to put her in becauſe of her being a 
houſekeeper ; becaule this is an officer created by aCt of 
parliament. Per Parker Ch J. The nomination is to 
be by the juſtices, and it ſeems the overſeers are to con- 
tinue but one year. The pariſh here was obſtinate in 
not having another inſtead of the woman, and the juſ- 
tices ſhould have nominated one of the old ones, Gnce 
they were ſo ſtiff; but (becauſe the juſtices had done 
well in refuſing the woman) he directed that they ſhould 
apply to the juſtices to have another nominated ; and it 
they refuſed, then to apply to the court for a mandamus 
the-next term. AS. Caſes, Paſch. 10 Aun, B. R. 16 
Vin. Abr. 415. | Se | 

A citizen of London that lived in the country in the 
ſummer was choſe overſeer of the poor of the paiilh; 
the court ſemed to diſcountenance ſuch choice of one that 
was reſident there only ſor ſome part of the ſummer, and 
was aCtually an inhabitant of another pariſh in London. 
Carth. 161, Mich. 2 W. and M. B. R. The Kingv. 
Moor. | | 

 Harlyin Eaſter week, or within one month after Faſter, |] 
'The court ſeemed to think an appointment of overſeers 
on a Sunday, to be a good appointment z for it may be 
in Eafter week, 'and this 1s the firſt day of the week. 
foley 4. Ss 78 

An appointment of overſeers is good, though not made 
within one month after Eafter. Stran. 1123- 

And miany other counties in England = Wales. Sze 
flat. 13 & 14 Car. 2. C. 12. ſet. 21. in the preceding 
diviſion of this title, in trefpaſs a ſpecial verdiCt found 
this ſtatute, and that the pariſh of Kenilworth, in the 
county of /Yarwick (not being any of the counties na- 
med in this ſtatute) is a large parith, having two town- 
ſhips, but it is not found that it 1s ſo large that parochial 
diſtribution cannot be made; and the queſtion was, if 
the county of /Ya-wick, not being named in the ſtarute, 
ſhall be taken within the general words (and divers other 
counties); and Floptins lerjeant cited a caſe to be ad- 
judged in C'. B. two or three years ago, that the flatute 
did not extend to other counties than thoſe which are ex- 
preſs!y named ; and to this F7a/e inclined, but the court 
would fee the ſaid precedent before they gave judgment ; 
by which aedjarnatur., 2 Lev. 142. Trin. 27 Car. 2. 
B. R. Skiliington v. Norton, But aſterw.rds in Mich, 
term it was adjudged, that this ſtatute did not extend to 
any cther counties, but only to thoſe that are named 
therein. Jbid, Freem. Rep. 401. pl. $27, Trin. 1675. 
S. C. by name of Skelington v. Norton, where Hale Ch. }. 
ſaid, by the words it ſeems to be intended for all counties 
in England, becauſe the words are (or other counties) ; 
but Serjeant 7:p4ins cited the judgment in C. B. in caſe 
of IVilſon and Bonner, between Chipping Campden and 
Broad Campden in Gloucefterſhire, where the judges held, 
that this act extended to no counties but” thoſe named. 
Ihid. 412. Mich. 1675, S. C. The court gave judgment 
ſor the defendant, becauſe though it was found to be a 
large pariſh, yet it was not found to be ſo big that by 
reaſon of the largeneſs thereof they could not reap the 
benefit of the att of 43 Eliz. according to the ſtatute, 
and for that reaſon the court gave judgment, and fo did | 


not poſitively rule, that no other counties were within the 
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aCt but'thoſe named ; but Hale did now ſtrongly incline 
that no other counties were within the at, and aid the 
inconvenience would be very great; for by that meang 
the poor boroughs would be charged with poor, and the 
vills, where men of good cftates lived, but perhaps no poor 
would be at no charge at all. But 2 Su/þ. 416. pl. ig 
in marg. there is a note, 'That in the caſe of the inhabji. 
tants of Stoke/ane and Dolting, Hill. 11 Arn, BB. i; 
was adjudged by Parker Ch. J. and the whole court, 
That by virtue of this aCt the Juſtices may exerciſe the 
powers given by 43 Eliz. and this at in all extraparo. 
chial places containing more houſes than one, fo as tg 
come under the denomination of a vill or town{hip. Ang 
in the caſe of Hinam and Churcham pariſhes in Glow/. 
terſhire, Hil. 1738. Lee Ch. ). cited the ſaid cafe of 
Stokelane and Dolting, in which be ſays it was held, thay 
this ſtatute extended by equity to all the counties in Eng. 
land, and that it was fo held upon great deliberation, 16 
Vin. Abr. 421. WOT: 

Every poor, needy, impotent and lame perſin.] This fl. 
tute relates only to the maintenance of poor and imp. 
tent perſons, and not to baſtards, who are provided fox 
by other ſtatutes. 1 Salt. 123. Hill, 5 Ann, B, R. 
C caſe of The pariſh of Budwarth v. the townſhip of Dun. 
Pays... | 

Two or three overſeers of the poor.) 'The court held, 
that this clauſe plainly extends to towns and villages in 
extraparochial places as well as within pariſhes ; for the 
law makers had in view the inconvenience, that ſcme 
towns and villages would have the benefit of 43 Eliz, 
'T his Ratute is of (towns, &c. in countics) and not (in 
pariſhes) ; and towns and villages in extraparochiai places 
are plainly within the words,. though not dire&tly within 
the view of the act; and though there be not officers ap- 
pointed in extraparochial places, yet the juſtices ought to 
do it upon complaint. M48. Cefes, Hill. 1x Ann. 16 Vin, 
Abr., 421, is L' 

Where the pariſh is not large and eonfiſting of ſeveral 
townſhips, ſo as the 43 E!:z. may be of benetit to them, 
the juſtices ought not to appoint particular overſeers a 
cording to this ſtatute. AS. Caſes, Trin, 11 Ann. B. |, 
The Sueen v. The inhabitants of Deliixzg. 16 Vin. Ab, 
421. | 

As to the duty of the overfeers of the poor, {re 
lat. 43 Elize ©, 2. ſef?. 2, by 11, and flat. 17 Geo. 1, 
Cc. 38, ſet. 1, 11, 13, 14. in the preceding diviſion of thi 
{itles 

Make and yield up to ſuch juſtices of peae a true and perſel 
account.} gee ſtat. 43 Elz.c. 2. ſet. 2. in the preceding 
diviſion of this title. ——T he juſtices authority in ſtating 
this account, cannot be delegated to any other. M8. 
Caſes, Paſch. 9g Ann. B. R. in caſe of The Ducen v. Turn 
& al. 16 Vin. Abr. 415. | 

Shall pay and deliver over.) Mandamus to the juſtices, 
to granta warrant for levying 3o/. 17s. x14. being the 
balance of the laſt overſeers of the poor's account in 
their hands. They return, that true it is there was ſuch 
a balance, but that the veſtry had ordered them to re- 
turn it, and employ an attorney to ſue for ſome chatity 
money, and get it laid out for the benefit of the poor; 
that one Young was ſo employed, and the balance ex- 
hauſted in fees, and that the overſeers had engaged to pay 
Young ; & ea decauſa they had refuſed to grant the wat- 
rant: and per curiam, There muſt po a peremptory man- 
damus, for the ſtatute 43 Eliz. c. 2. ſays, the balance ſhall 
be paid over to the new overſeers, under a penalty: and 
it is notin the power of the veltry to diſpenſe with the 
ſtatute. Stran. 992. 

Negligent in thar office.] If an overſeer does not provide 
for the poor, he is indictable; and if he relieves the poet 
when there is no neceſſity, it is a miſdemeanor, 448. 
Caſes. Paſch. 3 Ann. B. R. Tawney's caſe. 

For every ſuch default of abſence or negligence 20 ſhillings.) 
This penalty for not meeting in the church ſhall never be 
inflicted on the overſeers of the poor of extraparochial 
places, becauſe they have no church to meet in. Per Cr 


8 Mod. 40. Paſch. 7 Gee, in caſe of The King v. The 1s- 


habitants of Ruffard, ? 
abitants of Ruffer F 
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If any of theſe officers be convicted of any of the penal- hwas diſtrained for a quatrter's rate the 


ties in this at, the other muſt levy it, 48. _—_ Trin. 
11 Ann. B. R. Anon', 16 Vin. Abr. 41 p: | 
71 commit every one of the ſaid churchwardens and over- 
ſerrs.] SeE /lat. 43 Eliz. c 2. ſeft, 44 in the preceding di- 
vim of this title. —If accounts be adjuſted, and the over- 
(cers refuſe to pay the balance, they cannot be committed 
immediately, but a warrant mult ifſue to diſtrain them, and 
upon return thereof there may be a commitment. MS. 
Caſes, Paſch. 9 Ann, B, R. The Queen v. Turner & al", 16 
Vin. Abr. 410» ; 

The Juſtices cannot commit an overſeer of the poor 
for bringing in an account to which they objeCt, but 
they ought to hear it, and to {trike out what is amiſs in 
it, and balance the account. AS. Caſes, at Devon aſſizes, 
Lent 1719. Coram King Ch. J. Waldron's cale. 16 Vin. 
Abr. 4106- | 

The defendant being an overſeer, was committed by 
| two juitices of peace by a warrant, which recited, that 
he had appeared before them, and being demanded to 
give a juſt and true account of all ſuch monies as he had 
received and paid, he had only produced 2n account in 
groſs of his receipts and payments, and refuſed to give a 
particular account, or produce his books, &c. and they 
believing this to be no account according to this ſtatute, 
and the defendant refuling to give any other account, 
therefore they commit him to be detained till he ſhall 
make a true account, and upon a habeas corpus he was 
here diſcharged, Per zot. cur. Becauſe the jultices had no 
authority to commit in this manner by this ſtatute, ſo} 
that an account was confeſſed to have been rendered, &c. 
Show 395+ Paſch. 4 I. & 11. B. KR. The King v. 
\ Carrock. | | 
An order made at the Scſſhons relating to accounts of 


overſeers of the poor was moved to be quaſhed, becauſe | 


it did not appear the accounts had been before two ju- 
ſtices quorum unus, and they cannot come per ſaltum to 
the ſeſſhons ; and Salk. 533. was cited. On the other 
fide it was ſaid, that it appeared there was an allowance, 
for the appeal is ſaid to be againſt the diſburſements and 
allowance thereof, which the court will preſume was 
regular ; and being in general, is not like the caſe in 
Salk. Which was ſaid to be by two Juſtices without 
quorum unus. Sed per curiam, It does not follow, that this 
was an allowance by two juſtices, for the par;ſh might 
. doit; and therefore for want of juriſdiftion this order 
muſt be quaſhed. Srran 983. | 

3+ Of the poor rate, who, and what fha!l be liable thereto; 
and of taxing other pariſhes in aid of it. RX 
 B taxation of every inhabitant,] See /lat. 43 Eliz, ©, 2. 
ſet. 1 3 & 17 Geo. 2. c. 38. edt. 12. in the firſl diviſion of 
this title. — Aflefiments for the poor ought to be made ac- 
cording to the viſible eſtate of the inhabitants there, both 
real and perſonal, and no inhabitant there is to be taxed 
to contribute to the relief of the poor in regard of any 
eſtate he hath elſwhere in any other town or place, but 
only in regard of the viſible eſtate he hath in the town 
where he dwells, and not for any other land he hath in 
any other place or town ; ſaid by Hutton and Croke ]. to 
have been refolved by all the judges of England upon a re- 
ſerence made to them, and upon a conference by them had 
together. 2 Bulſ. 354. 9 Car. in Sir Anthony Earby's 
caſe. | | 

Rent is no ſtanding rule for making a poor rate ; for 
circumſtances may differ, and there ought to be a regard 
ad flatum & facultates. Crmb. 418. Paſch. 10 W. 3. B R. 
The King v. Tuftices of peace of the prefinft of. Catherine 
church, Norwich, | | 

The Seffſions upon ſetting aſide a rate may make a new 
one themſelves, or order the churchwardens and overſeers 
to make a new one, they having it in their diſcretion to 
make a new rate at ſeſſhons, or remand it to the churchwar- 
dens, &c. to make a new one. 2 Salk. 483. Mich. 10 I 3. 
B. R. The pariſh of St. Leonard Shoreditch's caſe. 

The churchwardens and overſcers may make a rate of 
themſelves; per cur. 2. Salk. 531. Hill. 2. Ann. B. R. in 
Tawney's caſe. $5} 
 H. took part of a houſe in the pariſh of D. on the 


third day of December ; he was rated as an inhabitant, and | 


mayor of Chicheſter. 


F-9-0--: 


Chriſtmas follow- 
ivg ; but the diſtreſs was taken before Chriſtmas on a ge- 
neral warrant made for the whole year : and in. replevin 
it was ruled upon evidence by Z7olt Ch. J. 1ft, That if 
two ſeveral houſes are inhabited by ſeveral families, who 
make and have but one common avenue or entrance for 
both ; yet in reſpeCt of their original, both houſes zre 
rateable ſeverally ; for they were at firſt ſeveral houſes ; 
and if one family goes, one houſe is vacant ; but if one 
tenement be divided by a partition and inhabited by diſ- 
ferent families, viz. the owner in one, and a ſtranger in 
another, theſe are ſeveral tenements ſeverally rateable while 
they are thus ſeverally inhabited, but if the flranger and 
his family go away it becomes one tenement. 2dly, That 
HH. could not be rated for the whole quarter, for poor rates ' 
are to be afſefſed monthly by the ſtatute, and by this means 


-2 man cannot move in the middle of a quarter but he 


mult be twice charged. 2 Salk. 532. Trin 3 Ann. Tracy 
v. Talb:t, | NES 
When goods are rated, it ought to be according to the 
value of lands, viz. goods of the value of 1007. ſhall be 
rated 51. per annum, as lands are, and the perſon muſt be 


charged only in the place where the goods are at the time 


of the afſeſiment ; for if he has no goods where aſſeſſed, 
if diſtrained he may have an aCtion of treſpaſs, &c. Dalt, 
Juſt. 253. cap. 73: EE 

By the words and meaning of the ſtatute 43 Eliz. 2. 
the occupiers of the land are to be affefſed, and not the 
lefſor who receives the rents ; the occupier of the land be- 
ing by law only to pay the aſſefiment, unleſs it be {peci- 
ally provided for as to this payment between him and his 
leffor ; .per Hutton and Croke J. who declared, that it had 


been ſo reſolved by all the judges of England. 2 Bulſt, 


354+ 9 Car. in Sir Anthony Earby's caſe, | 
Parſons ought to contribute to the poor z per Hale Ch. ]: 
who ſaid it had been ſo agreed by all the judges of England 
at Serjeants Inn in the Parſon of Pancraſs's caſe. 3 Keb. 
252, Trin. 25 Car. 2, B. R., The King v. 
A mandamus was prayed to the mayor of Chicoefter, to. 
tign a tax made on the palace, &c. of the biſhop of Chi- _ 
che/ler, being within the pariſh of Subdeanry, and per cur. 
it was granted ; becauſe againſt this there can be no pre-_ 
(cription, and all the prebendaries that live in the ſame_ 
cloſe, which is a fourth part of the town, pay it. 3 K4. 
573+ Hill. 27 Car. 2, B. R: The pariſh of Subdeanry v. The 


A parfon who lets his tithes to the pariſhioners may 
be taxed upon the poor rate ; for the letting is but an a- 
greement with the pariſhioners to retain the tithes, and 
the parſon here has a modus for his tithes ; though it was 
objected that the pariſhioners were: occupiers, and ſo the 
parſon not taxable. AS, caſes, Paſch. 5 Ann. The Dueen 
v. Bartltt. £ 

Thoſe ought only to be contributory who were livers 
there the year beſore, and none elſe ; per Powis ]. Poor's 
Settlements 48. pl. 71. Mich, 12 Ann. in caſe of The Inha- 
bitants of Ware v. Petit executor of Town. | | 

A. ſeiſed of lands demiſed the ſame to B. reſerving the 
yearly rentof 101. A. convenanted with B. that he ſhould 
quietly enjoy the land, and to indemnify him againſt all 
charges and taxes whatſoever to be impoſed upon the ſaid 
lands except tithes. B. entered, and was poſſeſſed, and the 
churchwardens and overſeers of the pariſh where the land 
lay, and of which 4. was an inhabitant, made a poor rate, 
and B. by reaſon of the ſaid lands was charged with ſuch 
a ſum of the ſaid rate which he paid, and brought cove- 
nant againſt A. and aſſigned the breach, in that A, did not 
indemnify againſt the ſaid poor rate, &c, And after ar- 
gument on both ſides the court unanimouſly agreed that 
the poor rate was not within the covenant, and therefore 
gave judgment for A. the defendant. Gibb, 297 to 299, 
Trin. 5 Geo. C. B. Caſe v. Stephens. i 

The Door agreed with ſeveral of the pariſhioners to 
take ſo much for his tithes, and made a leaſe to F, The 
Doctor was rated for the tithes to the pariſh levies, who 
appealed ; and the matter being found ſpecially, the que- 
ſtion was, who ſhould be ſaid . to be the occupier, the 
DoRtor's leſſee or the inhabitants ; and per cur. The leſſee 


mult be ſaid to be the occupier, in regard there is no cer- 
OP, tain 
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fain time limited for how long, but only ſrom year to the city of Norwich made upon this ftatute ; his exception 


year ; and per Eyre ]. The letting of them 1s in nature 
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was, that it does not appear that the pariſhes taxed are 


of a ſale, and the party looked upon as a vendee; no|within| the hundred; tor it is only faid that they are 
manner of advantage is given to the inhabitants ; for they within: the county of the city of Norwich; and two 
give the full value for their tithes ; otherwiſe had it been| juſtices by the aCt have not power to tax the county hut 


a contraCt for years. Poor's ſettlements 104. pl. 140. 
The Inhabitants of Lambeth v. Fazrcloth, b/ee of Dr. Ibotſen. 


only the hundred, or the pariſhes within the hundrec, 
To which jt was anſwered, that if two juſtices cannot 


The defendant being aſſefled towards the poor rate for| relieve in this cafe, there can be no reliet given; for it 
his tithes as vicar, appealed to the feſhons, where he is ab-| is well known there are no handreds within cities, ang 


ſolutely diſcharged. But by the court; as vicar he is 


the cits and the county of the city are the ſame, and the 


chargeable by 43 Eliz. and the ſeſſions hath only power| power given to the juſtices mult ariſe vpon a defe& in 
to moderate, but not diſcharge: and the order of ſeſſions] the hundred, and where there is no hundred there can 


was quaſhed. Stran. 77s 


be no ſuch defect, and the ſeſſions could have made no 


Where the parſon agrees that the tenant. ſhall retain| order in this caſe. But p#r Powell; This is not cus 
the tithes, yet the rate for them muſt be upon the parſon. omiſſus out of the ſtatutez and though the two juflices 


Stran. 525. ] 
All things which are real and bring in a yearly revenu 


have no- power, here being no hundred, yet the ſefſions 
ef have ajuriſdiCtion, and may tax the county of the city jn 


may be rated and taxed to the poor. Shaw's Pariſh Law| part or at large, to which the reſt agreed, 2nd ( Holt 4. 


221. 


ſente) quaſhed the order, being made by two juſtices only, 


On a motion to confirm a tax laid by the juſtices of| 11 ed. 269. Trin. 8 Ann, B. R. Pariſh of St, Bencdic; 


peace on a toll of the corporation of /F. for a rate to th 
poor, Hale Ch. }. ſaid, that on a reference to him b 


&| Ve. Pariſh of St. Peters in Norwich. | 
y] There are two ways by this ſtatute to make one pa:iſ} 


both parties, he was of opinion that the toll was not| contributory to the poor of another ,pariſh, viz. either thz 
. . ® . . oU o . # 
exempt but chargeable, though part of it were to maintain| juſtices may tax particular perſons in aid to that pariſh 


the mayor ; and per cur. A mandamys was granted to th 


e| which cannot relieve its own poor ; or they may afle(s 


mayor and juſtices to execute the order, n:/z. 3 Keb. 540.| the whole pariſh in a certain ſum, and leave it to the 
ATich, 27 Car. 2. B. R. The corporation of I/ickham v.| churchwardens and overſeers to levy the ſame on par. 


The mayor _ _ 


Note ; It hath been lately reſolved by the court, that} B. R. Dimchurch v. Eaftchurch, Shaw's Pariſh Law 219, 


ticular perſons; per Holt. 2 Salk. 481. Hill. 9g WW. 


ground rents are liable to pay the poor's rate. Comb. 62.| cites S. C. 


Mich, 2. Jace B. R. Anon. 


Mandamus to the juſtices to make a rate for the ſupport 


Hoſpital lands are chargeable to the poor -as well as| of the poor of the pariſh of Sr. J/ary's, Ec, which was 


others; for no man by appropriating his lands to an hol- 


oppoſed, becauſe the pariſh officers ought to make the 


pital, can diſcharge or exempt them from taxes to which| rate, and the juſtices are only to fign it ; to which it 
they were ſubject before, and throw a greater burden upon| was anſwered, that this motion: was grounded on this 
their neighbours. Per Holt Ch, Juſtice. 2 Salk, 527.| clauſe of the ſtatute, and therenpon a mandamus was 


Paſch. 1 Ann. B. R. Anon”, 


granted, directed to the juſtices; and as this] is a matter 


The queſtion was, whether a houſe converted into] of right, they ought to make a return. 2 Shaw's Prog, 
a conventicle, and uſed for no other purpoſes, was| 7u/?. 47. cites Hill. 11 Geo. 1, The King v. The officers 


' rateable to the poor's tax ; the court ſaid, they never| of St. Mary's in Marlborough. Shaw's Pariſh Law 219. 
knew it, and ordered them to ſhew cauſe; and afterward| cites S. C. | 


' the order was quaſhed. Poor's Settlements 124. pl. 109. 


Hill, 1727» Anon. 
A farmer is not to be taxed to the poor for his neceſſar 
ftock according to the lands he holds ; but if he has 


| An order of ſeſſions was returned upon ſtat. 43 Eli, 
for rating the pariſhes adjacent, &c. for relief of a poor 


7\ pariſh. Exception was taken, that by the ſtatute this 


. - ht to h & xt juſtices, wheres: 
fuper-abundant ſtock, z. e. more than the land requires, ought to have been done by the two next juſtices, wheres 


he ſhall be taxed for that. Fuf7. Caſe Law 233. cites 


Black. 263, 204« 


this order was made at ſeſſions. And by the ſolicitor 
general, If it be made by all the juflices, &:, then itis 


R's . -: 1 VF-> d they fhall be ſuppot; eral 
Yet it is a quzre fill if a farmer is to pay a rate or y_ two, and they: Miall-be fappolce' to de. at the” generd 


tax for ſtock upon land. 7b:d. 


ſeſſions. And per //ythens, You have not purſued the ſtat. 


$ 
hs and do hereby prevent the appeal. Adj7rnatar ; and it 
th apy ny iy ebay, wages ; och G m_— was afterwards at another day quaſhed for that reaſon. 
3 © ce © oi . 


Black. 263, 204. 


Comb. 25. Trin. 2. Fac. 2. B. R. The King v. Gritjh. 


n a motion to quaſh a poor's rate made at the quarter-|, A pariſh in Colcheſter being ſurcharged with poor, the 
ſeſſions in Marlborough, beeauſe it was afſefled for trade, juſtices made an or der that two other pariſhes in Culch ler 
and the corporation would not afleſs the toll of their mar- (hovld pay to the relief of the poor within this parith, viz. 


ket, or their own lands, and they would not hear th 
matter at their ſeſhons. Per cur. It will be inconvenient t 


| the one 5s. per week, and the other 85, fer week, and 
o| that the overſeers ſhould colleEt it, and the order being 


quaſh poor rates; but you may take a mandamus to afſeſs removed by certicrart, Alibone moved to quaſh it, becaule 
you according to Jaw, as in the caſe of The town of Cam- not. purſuant to the direction of 43 Ez. which ſays, 


bridge, MS. caſes, FO Vin, Abr. 4.206, 


athers of other pariſhes ; ſo that it ought to be afſeffed by 


In the caſe of the governor and company for ſmelting the jultices upon particular perſons, and not generally, 
lead againſt Richardſon and others, it was determined by (and ſo it may be done, and it has been admitted it mign: 
the court of King's Bench in Michaelmas term 4 Geo. 3+ be done this term before ; and alſo a caſe remembered in 
That a leflee of lead mines, whereon no rent is reſerved| ©7-%erton's time, when it was ſo ruled). But the _ 
ether than a certain proportion of the ore to be raiſed, is ſeemed to be of opinion, that it was well enough, an 


not rateable to the poor, under the ſtat. 43 Eliz, 


according to the right courſe; and that the juſtices are 


As to taxing other pariſhes in aid, ſee ſtat. 43 Eliz. only to aſſeſs the guartzm, and then the rate is to be made 


s. 2. /ef. 3. inthe firſt diviſion of this title. 


by the overſeers of the poor of the pariſh, and ſuch was 


If ſeveral inhabitants of A. have lands and tenements the opinion of the CONTL. Skin. 258, Mich. 2 Jace % 
3n the pariſh of B. and their tenants are ſo poor that they| + $+ S'+ Kumbald's pariſh caſe. | 


are not able to pay to the relief of the poor of B. theſ 


It was moved to quaſh an order made by two juſtices, 


landlord's inhabiting in the pariſh of A. ſhall be no diſ-| that the inhabitants of L. G. ſhould pay a yearly ſum t9 


charge to them, but rhey ſhall pay for their lands and te- 


nements which they have in the pariſh of B. 2 Bulftr.| that exception was difallowed. 
352. 29th Fuly, 8 Car. Pariſtuoners of St. Peter's v. Pa- 


r1iſhioners of St, Helen's. 


Whetſtone, 1, becauſe it was not ſaid quorum unus, but 
2dly, For that it was. 
only ſaid, that" /Yherftone was at great charge'in maintain- 
ing the poor, but not that they were unable, Note ; up- 


Sir Fames Mountazue attorney general moved to quaſh | on an appeal the juſtices made an order at the ſeſſions, 
an order of two juſtices of the peace for the county of wherein it is ſaid they were oppreſſed, which implies - 


by 


abulte, 


| 2 Fob » Ae 
tity. Comb. 241. Hill. 5 1. M. B. R. The King 
an inhabitants of Littlegen in the county of Leiceſter. 


Upon an order. for contribution to the relief ot a poor 
pariſh it, was ruled, that the juſtices may either charge 


articular perſons or the whole pariſh, and they to levy it ;, 


| but here a ſum in groſs was laid for a whole year, which 
(it was objected) was unreaſonable ; for their ability may 
change; nevertheleſs the order was confirmed, Comb. 

og. Mich. 6 W.& M. B. R. The King v. Knightly 
inhabitants. | | 

Holt C. J. ſaid, that poſſibly a place extraparochial 
may be taxed in aid of. a pariſh ; but a pariſh ſhall not 
he taxed in aid of that. 2 Salk. 486, Hill. 11 J. 4. B. 


P 0 O 
tute, and ever ſince. T. was commonly reputed a pariſh 
of itſelf, and the inhabitants there choſe conſtables, church. 
wardens and overſeers of the poor, and made and levied 
their own rates to the poor, and repaired theit church, 
without contributing to that of Z. and though it was 
alſo found that anciently the vill of T. was parcel of the 
pariſh. of F. and never ſevered by any legal a&t, and 
that the tithes of 7. have been time out of mind paid 
to the parſon of FH. who always uſed to find a curate at 
T. and that there is no parſon at T. yet T. ſhall be 
|Ebarged by itſelf and for their own poor only. Cro. Car. 
394» 395» Hill. to Car. B. R. Nicholas v. Walker and 
Parker. Shaw's Pariſh Law 208. cites S. C. Ibid. 217. 


R. in caſe of The precin# of Bridewell v. The pariſh of |cites S. ©, Pariſhes in reputation only are within the 


Clerkenwell. PT, " : 

In a city where one pariſh is not able to relieve their 

r, the next pariſh, being able, is to aid them by a 
weekly allowance, but when the cauſe ceaſes, ſuch al- 
lowance is to ceaſe alſo» Fu/f. Cafe Law 234. cites 
Black. 260, 202. ; 

In caſe a pariſh is not able to maintain its own poor, 
two juſtices may tax any other pariſh within the hundred 
towards their relicf, and if the hundred be not of ability 
to relieve their pariſhes, the juſtices in their-ſeſſions may 
tax any other pariſh or pariſhes within the county. 2 
Shaw's Pra@. Inſt. 42. 

An order was made by the juſtices of the borough, for 
the pariſh of Sz. Peter's to pay to the officers of Sr. Mary's 
the ſum of 20s. weekly, until we the faid juſtices ſhall 
ſee fit to order to the contrary. It was objected, 1ſt, 
That it does not 'appear that the pariſh of Sr. Aary's is 
over-burthened with poor, but over-ruled ; for the order 
follows the words of the ſtatute.. 2dly, It is ſaid, that 
they are juſtices of the town and borough, and it appears 
| ppon the order, that the pariſh of Sz. Jdary's is within 
the borough, but not within the town and borough. But 
per cur. they are juſtices of both. 3dly, 'The order is, 
until we ſhall ſee fit to ofder the contrary, where the 
a&t never gave the juſtices ſuch an authority, and it is in 
effe&t making a perpetual order ; for if one of the juſtices 
die or be removed, no other juſtice can alter it till the ſaid 
juſtices ſhall ſee fit to alter. And it was quaſhed per cur, 
for the laſt objeEtion. Poor's Settlements 121. pl. 165, 
m__. 12. Geo. 1. The inhabitants of St. Peter's and St. 

ry's in the borough of Markbrough. 


ſtatute, as other pariſhes are, if the uſage of ſuch pariſh 
to chooſe . oyerſeers has been conſtant without interrup- 
[tion ; but otherwiſe the overſcers and colle&ors of the 
mother church are only within the ſtatute z per Moun- 
(fague Ch. J. and Dedderidge J. But Haughton contra as 
to reputative pariſhes being within the ſtatute. 2 Rel. Rep, 
i 60. = 18 Fac. B. R. Wreeden v. Walker, als. Hes | 
mel Hemfleed parifhes, and Barington, Dalt. Fuſt. 249, 
cap. 73. cites 5. C, | 
There were two vills in one pariſh, which had uſed 
ſeverally to maintain their own poor, and now there be= 
ing overſeers made of the whole pariſh, they were rated 
(together. The queſtion was, whether having been uſed 
time out of mind to pay ſeverally, they might now by the 
ſtatute of 43 Eliz. cop. 2. be rated together ; Per Hale 
Ch. J. If there be no chapel within the vill, where the 
{church does not ſtand, it is not ſufficient to make it a re« 
puted pariſh within the ſtatute of 4.3 Eliz. Freem. Rep. 
401. pl. 527. Trin, 1675. Shellington v. Norton, 
' The parith of St. Botolph without Aldzate lies in two 
counties, viz. London and Middleſex, and hath one church- 
{warden and ſeveral overſeers, and the pariſh rates are 
ſeveral. And in regard that it was made appear that each 
part of the pariſh had diſtin& officers, and made diſtinct 
rates, and had uſed time out of mind, to make diſtin& 
accounts to the juſtices iof each county, the court looked 
upon each diviſion as a ſeveral pariſh, and ordered it ac- 
cordingly. Raym. 476, 477. Mich. 34 Car. 2. B. R, 
the parilh of $7. Botolph without Aldgate's caſe. Poor's Set- 
tlements 125. pl. 1 — cites S. C. Dalt, Fuſt. 253. cap. 73s 
citesS. C. Shaw's Pariſh Law 209. © 


. 
, 


' 


: 


The pariſh of Z. and a vill called $, was time out of | Upon a diſpute whether A. was a vill in the pariſh of 


mind within the rectory of Z. But there is a church 
in $. wbich from the time of FH. 6. hath been uſed and 
reputed as a pariſh, and had all parochial rights, and 
churchwardens, and S. diſtant two miles from H. R:- 
chardſon Ch. J. beld clearly, that this is a pariſh within 
43 Eliz. and that the overſeers, &c. might aſſeſs it to 
the relief of the poor ; and the finding that from Henry 
the Vith's time till now it hath been uſed as a pariſh, 
does not exclude that it was not uſed ſo before. And 
this ſtatute being made for the relief 'of the poor, to pre- 
vent their wandering, the intent of- it'was to confine the 
relief to pariſhes then in in eſe, and ſo uſed. And per tot. 
cr, Judgment for the plaintiff. Hutt. 93. Hilton v. 
Pawle. Lit. Rep. 73. S. C. adjudged.  Nelſ. Fuft. 533. 
citesS. C, Dalt. "Juſt. 219, cap. 73. cites S. C. Shaw's 
Pariſh Law 198. cites $. C. Jbid, 207. cites 8. C. Jbid. 
208.8. C.- | TOW Ae Fo? _ 
Cre. Gar. 92. pl. 17. Mich. 3 Car. S, C. adjudged, 


B. or a pariſh of itſelf, to prove it a vill the evidence was, 
that there were but two churchwardens, two overſeers of 
|the poor, and that marriages, burials, and all other paro- 
chial rites were done at B. and that the: inhabitants of Z. 
did contribute to the repair of the church at B. And to 
prove that A. was a pariſh of itſelf, the evidence was, 
that in the reign of Edward Il. there was a publick chas 
pel there, and divine ſervice read in it at the time of 
making this ſtatute, that they had formerly diſtin&t con+ 
ſtables, and repaired their own highways in 1634, and 
then the difference between A. and B. was ſettled by a 

judge of aſliſe, that a rate was made in A. in 1654. But 
this was held not ſufficient to. make A. a pariſh in reputa- 
tion at the time of the ſtatute, without all other parochial 
rites, and therefore held to be a vill in the pariſh of B. 
4 Mod. 158. Mich. 4 W. & M. B. R. Rudd v. Foſter, 
Shaw's Pariſh Law 208. cites 8.C. 2 " 
- To make 4. a reputed pariſh within the 43 Ez. it 


that this is ſuch a pariſh as is chargeable for the relief of |avuſt have a parochial chapel and. chapel wardens, and fa- 
Stoke-Godlingham, and not for the poor of Hinkley ; and [craments, at the time the ſtatute was made; and becauſe 


though by the finding it ſhould not be intended to be a 
pariſh before Henry the Vith's time, yet being found 
that it was a church then, and that there were church- 
wardens there, it is a pariſh within the ſtatute, although 
it be but a reputative pariſh; for being in uſe ſo long be- 
fore, and at the time of the ſtatute, the ſtatute appoints 
that the churchwardens and three or four overſeers joined 
with them ſhall, &c. Now no churchwardens of H. are 
churchwardens of $. and ſo have nothing to do there; 
and the churchwardens of S. only are to meddle with 
the church there, and conſequently with the poor of 
the pariſh. —S. P. As to- Tateridge and Hatfield, where 


for bo years then paſt, and at the time of making the ſta- | 


Vor. ll. N* 114. £ 


A. had. but one chapel warden, whoſe office was to collect 
| the rates taxed upon A. and pay them to B. they were 
held part of the pariſh of B. and not a reputed pariſh 
within the 43 £1. and their having a diſtinCt overſeer, and 
maintaining their own poor, was not thought ſufficient to 
|make them a diſtinct pariſh. 2 Salk. 501. Afich. 4 HW. 
1& 'M. B. R. Rudd v.' Morton, This was the caſe of 
| Biggleſwade and Stratton. 4: 40] RLthe: £62127 
A chapel's having ſacraments only, makes it not inde- 
pendent of the pariſh, but it muſt have other badges, as 
| ſepultures, &c. Per cur. 12 Mod. 504. Anon', 
On ſhewing cauſe againſt quaſhing two orders, viz» 
JAn original a of two juſtices, made for taxing, rat- 

| . ing 


Pi. Q+i-Q 
ing and aſſeſſing the inhabitants of the tithing of A4rlland, 
in aid of the pariſh of St. Peter's, Cheeſehill, in the ſame 
county; and the order of ſcilions , confirming, it ; the 
queſtion was; Whether it was ſufficiently ſtated that both | 
theſe places (viz. Milland and St. Peter's) lie within the 
ſame hundred: which is a circumſtance effentially ne-. 
ceſlary to be aſcertained, in order to give the two jul- 
tices any juriſdiction in the caſe, For, by 43 Ez. c. 2. 
{. 3. power is given to two juſtices, in cates where they 
perceive a pariſh not able to maintain its -own poor, to 
tax any other pariſh within the hundred where the pariſh 


þ 


is (which is all the authority given to two. juſtices) z then | 


goes on further, ** And if the ſaid huntidred is not able, 
then the ſeſſions ſhall aſſeſs any other pariſh within the 
county.” Now it is here only ſtated, that the tithing of 
Milland and the pariſh of Sz. Peter's, Cheeſchill, both lie 1n 
the ſame liberty of the So4e, where the ſaid pariſh lies. 
It was therefore objeCted, that men conftat that. they are 
Within the ſame hundred : For {zberty and: /oke are words 
of ' vague, indeterminate meaning, not equivalent to the 
known legal term hundred, nor co-extenfive. with it ; 
and perhaps the liberty may extend into ſeveral hundreds. 
However, it is plain that the two juſtices have not ſhewn 
that they have juriſdiction: and the court cannot intend 
that they have any. In ſupport df the objection, were 
cited the following caſes, viz. Foley's Laws relating to the 
Poor 31. (or 42 in the 3d edition,) St. Benedid?'s pariſh 
v. St. Stephen's and St. Mary Magaalen's, in , Norwich. 
Reports temp. Dus Ann. 269 S. C. Viner, tit, Poor 416. 
S. C. with Foley 31. The court thought it beſt to ſend 
it-back to the ſeſſions, in order to have the matter better 
explained, and more particularly ſtated. But they did 
not think themſelves bound down by the particular word 
hundred, which is the term uſed in the act, ſo-as to be 
confined to this ſingle ſpecies of .diviſion of counties. 
Por if ſuch diviſion be called by any other term or name 
ſynonymous or equivalent to that of bunared, it mult be 
equally within the intention of the act, and the court 
may adjudge according to ſuch-intention. And now, 
the caſe having been newly and particularly ſtated, Mr. 
Gould, who was for the orders, prayed: the opinion of 
the court, And Mr. Norton, who was 'againſt them, 
candidly owning that as the faCts are now ſtated, he could 
not contend but that it does appear (ſubſtantially) to be a 
| hundred, though the diviſion was called by another name ; 
the court diſcharged the rule, and aſurmed the orders. 
Bur. Rep. 576, 577. Eaſt. 31 Geo. 2. Rex v. Inhabi- 
tants of the tything of Milland.. rag ans nal ad 


[ 


4. Of the remedies for recovering rates 31 and of ſetting 
aſide rates. | 6631 £817--4 7 +3] 
See ſtat. 43 Eliz. c. 
viſion of this title. | | J 
Holt Ch. ]. faid, that a man.could not be diſtrained' 
by virtve of a general warrant made before the rate, but. 
there ought to be a ſpecial. warrant on purpoſe z and he; 
ſaid that a diſtreſs could not be taken fora .quarter's rate' 
before the quarter was ended;.but the jury ſaid,the cuſtom) 
was otherwiſe. 2 Salk. 532. Trin. 3 Aun. Tracy ve Tal- 
bot, 6 Med. 214. S. C. and fays, tbat Jo; Ch. ]. ſeemed 
not ſatisfied that they might diſtrain for a quarter's rate 
before the end of the quarter ; but the jury faid'the cuſtom 
and uſage was to do. it, and that to-avoid the miſchief 
that would enſue, if the party ſhould rewove-gut-of the! 
pariſh before the quarter.; \'To which, At Ghiet Juſtice] 
anſwered; If he remove into another: pariſh in the ſame; 
county, they might diſtrain by warrant. from the juſtices 
as well as in the ſame pariſh; but it he be removed out 
_ of the county, he agreed the remedy failed. 80 he gave 
way to the uſage in that point. ps try 
It was ſaid, that a warrant to diſtrain for a poor's rate. 
ought not to be (granted before demand made ; for the firſt 
ought to be only a confirmation. of: the afleſiment for. the | 
poor, and afterwards upon refuſal, &s, a new. warrant 16 
to be made for diſtreſs, &c. and Holt ſaid, that ftriftly it 
was ſo, but the praCtice having been in the caſe of taxes to 
grant ſuch a conditional warrant to -di{train, communts | 
error facit jus. Combe 1342+, Trin. 7 WF. 3, Be Rm 
eaſe of Eaſt-India Company've. Shiver, & al'« (ito 6, 


| 3400 | 5.3 ; "3 ; 


; 


| finally to determine. the mattetin queſti 


FPQ0 Oo 


If the poor rates are unreceived, and the overſcerg | 
out a ſum of their own, they are remedileſs if they do . 
raiſe it before they are put .out_of their office. Tuſt C by 
Law 2.35. cites Black. 237, 233. 4; NR Op 

The churchwardens-and overſeers of the poor, by war 
rant from any two. juſtices of the peace (quer, 1, ) ord 
levy the tax by diſtreſs and ſale of goods where any verſo 
refuſes payment of the ſum he's aflefſed ; and if there "a 
no diſtreſs whereby the ſame may be levied, he ſhajj * 
committed to the common gaol, there to remain till 2 x 
ment. 2 Shaw's Prat. Taft. 42. de? 2 Pay” 

A mandamus was moved for,. and a rule obtained f, 
an alderman 'to ſhew cauſe why he refuſed to grant his 
warrant to diſtrain for a+tax for relief of the poor ; rg 
at another day ſhewed that the churchwardens had made 
a tax for the whole year, when they ſhould have a: 
only a quarterly tax, and thereupon a rule was made that 
he ſhould - grant bis warrant to quarterly. 8 a4, " 
Mich. 75, Geo. 1721. Biſhopſgate thurchwardens v, {lip 
man Beecher. 

Working tools in a ſhop may be diſtrained for a peg 
rate. 2 Shiw. 120. Trin. 32 Car. 2. B, R, Econ 
v. Sparks. Before this act, the juſtices of peace nor con 
ſtable had no power concerning poor. 61d. 282, Tri, 
18 Car. 2. B. R. in caſe of The King v, The inhabitants p 
Ratcliff. | / 

It was affirmed upon error in B. R. upon this ſtatute 
that though, the ſtatute expreſſes by name only ſale and 
diftreſs of goods, yet-if the. plaintiff voluntarily delivers an 
goods for what he 1s aſſefled to the poor, and after brin $ 
treſpaſs thereof, againſt the overſeers; this is within Fu 
ſtatute 3 for theſe: words /ale and difireſs, are put in: the 
act, only for examples ; and the ſtatute ſhall be conſtrued 
largely, :becauſe it:tends/ad opas charitatis ; and; the tre(. 
pals. brought after ſuch voluntary: detivery of\ money ig 
vexation which the {latute extends to ſuppreſs. iYetv, 1-4 
Trin.' 8 Fats B. R. Okely vi. Salter, &c, + ” 

B. brought treſpaſs againſt certain perſons who pleades 
Not guilty, and at the Nift prius (as appeared by the cer- 
tificate of the judge upon the back of the p94) the de- 
fendants juſtified as overſeers of. the poor of the town of 
Ailſhamy and thewed; this ſpecial. matter: in evidence. by 
this ſtatute ; and-aſter the jury. was .charged, ant returnea 
again, the plaintiif was nonſuited. And now-the court 
was moved to grant a writ of .inquiry of damages, ſor the 
treble damages which. they ought. to recover i@gainſt the 
plaintiff by this ſtatute ;' and upon oyer of the ſtatute, 


5 


| 


; | which was, that the damages ſhall: be ailefſed, '&c,. Did, 
|{aid, This to-be intended that it ſhall'be tried by writ of 


inquiry of. damages in, ſuch caſes / asiit ought: to be. by 


|the law, vzz. upon:diſcontinuance or demurrer ; for the 


words, as the caſe requires, jmply as much'; and by the 
law, when a jury ought-to have found A thing, and do 
not find it, this ſhall, not'be ſupplied by:a writ of inquiry 
of, damages; and. this: was;fo ruled 7 banco, gre ful 
conceſſum per cur.' that ſuch defeCt ſhall not be ſupptied 
by writ of inquiry; of: damages, becauſe then' the par'y 
{hall. not be ouſted of his attaint.: . But in the caſe at 
bar, the writ of inquiry .6f ;damages was granted per wr. 
inaſmuch as the plaintiff was nonſuited, fo that the jury 
could not afleſs the damages ; and' damages were found 
accordingly. Kell. Rep...272, Aich, 13 Fac, B, R. 
Brampton v.— ; fe Re 
;As.to {cttingafide rates, ſee ſtat. 43 Eliz. c. 2. ſet. b. | 
in the firſt diviſion of this title.——— Upon an' appeal from 
a poor rate, the juſtices refuſed to hear the appeal, becauſe 
it was not 'made at the next .quarter-ſeſhons. But per 
cur. The party grieved may appeal at any ſeſſions; the 
Juſtices. may not have power to alter the rate at diſcretion, 
but they ought not ta refuſe to hear .the appeal. MS. 
Caſes, Mich, 8 Ann, B, R. The Dueen v, The inhabitants 
of \ Sts Giles, {7 ©0563} 491 ; #3--Þ | 
-T,' P. and S. being overſeers of the poor, 'got their 
accqunt allowed by their juſtices, 'The* pariſh. appealed 
againſt -it, and | the. ſeſhons ſet: aſide: this :account, and 
then directed a re-examination. of the matter ro the ſame 
two:juſtices, This order being removed, it'was/ objected, 
that here was a matter delegated by the. court, who were 
jueſtion: Per Parker 
VE 447. 15; Chiet 
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Chief Juſtice. The overſeers have fout days time to paſs 
their accounts, and they may go before any two juſtices 
for the doing it ; till the time is paſt there is no compul- 
Gon uſpd, but if this time is flipt, the pariſh may go. be- 
fore any twO juſtices, and when theſe have entered upon 
the examination, no other juſtice is aſterwards to intermed- 
dle;z and when this matter comes to the ſeſſions, they are 
to take ſuch order therein as to them ſhall ſeem conveni- 
ent, but need not finally determine. AS. Caſes, Hill, 
10 An. B. R. Townſend, Parſons and Smith's caſe (over- 
ſeers of I/hitechapel.) _ ; 
There are four adjacent towns within the pariſh of 
Banbury, and there is an overſeer within each town, and 
an overſeer alſo. within the borough ; they all join in one 
account, and there is but one rate made for all the pariſh, 
but the overſeers of each particular town colle& and pay 
the money within ſuch town; one who 1s tenant of 
Jands in one of theſe towns lives in the borough, and is 
aſſeſſed by the overſcer of the borough for the lands within 
the town, and paid to the overſeer of the borough ; and 
the like is done in the other towns; ſo that the overſeer 
of the borough had a ſurpluſage for the poor within the 
borough, and the overſeers of 'the towns wanted money 
for the relief of the poor within the towns, though the 
oor Within the towns were leſs than thoſe within the bo- 
rough ; and upon this the juſtices ordered, that there 
ſhould be a diſtribution made ; and this order with others 
being removed, it was moved to be quaſhed by North and 
Levinz, but confirmed ; and though the ſtatute of 14 Car. 
2. was Cited, and this caſe urged to be within that ſtatute, 
jt was not agreed to be within that ſtatute. Skin. 258. 
Mich, 2 Fac. 2. B. R. the caſe of the borough of Banbury 
and the adjacent towns. 
Although a poor's rate be really made at the ſeſſions on 
an appea), yet if it does not appear by the order itſelf, as 


by recital of the former order, &c. the latter order ſhall | 


be quaſhed, and the court refuſed to ſupply this defeCt in 
the order by aflidavits. Cofab. 133, 134 Trin. 1 W, & 1. 
B. R. Anow. BN {es 

'The churchwardens and overſeers, and ſome of the in- 
habitants of this pariſh made a poor's rate, which was con- 
firmed by two Juſtices, in which ſeveral were not taxed for 
their perſonal eſtates, (which was erroneous) but the whole 
lay oa the real eſtates of the pariſh; on which ſeveral of 
the inbabitants appealed to the ſeſhons, and they ordered 
that the ſaid rate: ſhould be annulled, and a new one 
made z accordingly the churchwardens made a new rate 
both on the real and perſonal eſtates, whith rate was con- 
firmed by two juſtices. But in the new rate there was a 
great inequality, the real eſtates being rated in proportion 
' ten times more than the perſonal; tor which ſeveral of 
the inhabitants appealed again to the ſeſſions, where an- 
other order 'was made to diſcharge the ſaid rate. And 
now theſe two orders of ſe{hons being removed by ce» t10- 
rari into B. R. it was moved to quaſh them ; becauſe the 
ſeſſions can only relieve particular perſons grieved by the 
rate, and cannot fet aſide the whole rate. Sed per tot. 
cur, Sure the juſtices at ſeſſions upon an appeal by parti- 
cular perſons grieved, may, if they fee reaſon, ſet aſide the 
' whole rate. 'The juſtices have a large power, and in both 
theſe. caſes, either on the firſt rate where the perſonal 
eſtates were not charged, or upon the ſecond where they 


are unequally charged, it 1s impoſſible for them to give |j 


relief without ſetting aſide the whole rate; which there- 
fore they may legally do, being impowered by the aCt to 
take order hercin according to their diſcretion ; by virtue 
of which, as they may ſet alide the 'whole rate, fo they 
may make a new rate themſelves, or order the, overſeers, 
Lc. and churchwardens to make a new one, as was done 
ia this caſ2; wherefore thoſe two orders were confirmed, 
12 Mod. 212. ich. 10 W. 3. B. R. The King v, The in- 
babitants of St, Leonard Shoreditch. 4 "1 

| If a poor rate be made for a whole year, it cannot be 
confirmed in part, 'but muſt. be for the whole year or no 
part. 8 ed. 10 Aich. 7 Geo. Biſhopgate churchwardens 
V. Beecher. © COT PTS RE $10 A 
If the rate be illegal, the juſtices may refuſe to ſign it, 
but as to the ſums or parties aſſeſſed they have nothing to 
do with. it, the remedy is by appeal ; and though the al- 


een 
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detmen of Dorcheer refuſed to ſign a rate; becauſe of inz 
equa'ity z yet the court granted a mandamus, and after Aa 
return a peremptory mandamus, and then an attachment, 
in order that the parties 4a might appeal, cited per 
cur. AS, Caſes, Mich. 8 Geo, Bu R. in caſe of The King 
v. Beecher, TPET 

A rate that is of itſelf 
ſays it ſhall be a ſtandin 
ments 2.3. pl. 
Devon, | F:- IS; 
| Toquaſha poor's rate the parties aggrieved appealed to 
the ſeſlions, the ſeſſions made an order to levy the money 
on account of the rate according to the land tax; it was 
moved to quaſh it, becauſe perſons that do not pay to the 


good, may be quaſhed, where it 
: g rate; per Earl, Poor's Seitle- 
in caſe of Shagforth v. Northbovey in 


land tax, yet contribute to .the  poor's rate, as perſons 
who have a conſiderable ſura of money. Quaſhed, per 


cur. Poor's Settlements 7 3« pl. 96, the pariſh of Camber+ 
welPs caſe. L Is I EIT EPN 


5. Of relieving, and ordering maintenance for the poor.: - 
_ See ſtat. 43 Eliz. c. 2. 1eQ. 1, 13. 3W.&M.c. rr, 
8 & 9 Wil. 3. C. 30. in the fir/t diviſion of this title. 
Exception was taken to an order of the juſtices made 
againſt the pariſh of Szretton, becauſe the juſtices ordered 
them to keep a woman, being poor, the cottage wherein 
ſhe lived, being uncertzin whether in this vill or another : 
but the court. refuſed to quaſh it, though it was not aver= 
red that ſhe was impotent, becaule in theſe caſes the courts 
uſe a liberty and ditcretion. 2 Keb. 37. Paſch, 18 Car. 2: 
B. R. Kiibeck's caſe... NN  ITRe 
An order of juſtices of peace for the maintenance of a 
poor woman was confirmed, though it appeared that ſhe 
was able of body to work; but the juſtices of the peace 
are judges of that. Yent, 69. Paſch, 22 Car. 2. B. R. 
Wiſe's cale. ; CAE 
A poor child was left in Chrift-Church hoſoital ; upon 
complaint of the wardens of the hoſpital two juſtices made 
an order on the overſeers of the poor of the pariſh :to re- 
ceive and maintain the child ; but this order was:quaſhed, 
becaufe it was not ſaid, that the parents were: unknown, 
or likely to become chargeable to the pariſh : for though 
a child of three months old be helpleſs, yet the parents 
are bound to provide for it. . As to the principal matter 
which was hinted, viz. that the hoſpital was 'bound to 
provide for poor children there expoſed, the court thought 
there was nothing in that. 2 Salk. 485. Trin. 11 WW, 3. 
B. R. Chrift Church's hoſpital caſe. | 
An order of juſtices was made for relieving! a woman 
and four poor children, until:further order; but: did not. 
ſet forth the was indigent; it was quaſhed for the. laſt 
matter, and bad for the other, which ſhould have been 
during her poverty. 10 Med. 220. Hill. 12, Ann. B. 'R. 
The Duzen ve. Mancheſter inbabitants. ... BYE 


[dered that the overſeers of Menks-Ri/borough ſhould pay 
to one KR. D. 25. per week for his maintenance. It was 
objected iſt, 'That it is not ſaid that they had any money 
in their hands; 2dly, 'That-it is not faid that R. D. is' a 
pariſhioner there, 
The Pueen v. T 


cheſter. EO | E988; let | 
An order to continue.the weekly payment of 2s. to R. 


Shau#s Pariſh Law, 200. 


juſtices. p45 i 


An order of juſtices of peace, willing the churchwardens 
to pay a ſ{crivener 5/, due'to him for: drawing /indentures- 
for ſetting out children to; trades; was: quaſhed; as being 
a thing out of their power:; but.the waychad: been to or- 
der a pariſh rate for levying ſo much a':week till a conve- 
nient ſum were raiſed ; and in that caſe-as ſoon: as nioney 

| was 


It was moved to quaſh an order of ſeſſions which or- | 


_ ” 


v.00 
was raiſed, an aQtion would lie for the ſcrivener againſt 


the churchwardens. 12 Mod. 417. Mich. 12. W. 3. B. 
R. Anon, © | | 


6. Of parents and children being obliged to maintain each 
other. 
See ſtat. 43 Eliz. c. 2. ſet. 7. and 5 Geo. 1. c. 8. under 
the firſt diviſion of this title. A 
If a man marries a grandmother, and has an eſtate with 
her in marriage ; for this eſtate he ſhall be charged to be 
contributory towards the relief and maintenance of the 
grandchild within the meaning of this ſtatute, but other- 
wiſe it ſhall be, if he has not any eſtate or advancement 
by his marriage with her. Per Whitlocke and Croke J. 
But per Croke]. he ſhall be charged with the keeping 
the grandchild during the life of the grandmother his 
wife ; and if ſhe dies, he ſhall not be charged after death. 
2 Bulſt. 346. Hill. 5 Car. B. R, in caſe of The City of 
Weſtminſter v. Gerard, S. P. Tuft. Caſe Law 2.36. S. P. 
Nelſ. Fuft. 542. But if the grandmother has no means, 
and ſhe marries with one that has means, he ſhall not be 
oharged with the keeping the child. 2 Bul/?. 346. S. C. 
Soit the huſband becomes of ability after marriage, the 
grandmother having no means at the time of the marriage, 
he ſhall not be bound to keep and provide for the child. 
Per Croke ]. clearly. Jbid. Dalt. Juſt. 226. cap. 73. 
cites $, C. Jbid. 250. cap. 73. cites $, C. Shaw's Pa- 
riſh Law 217. cites S. C. Contra per Holt Ch. J. That 
if the wife dies he muſt maintain the grandchildren, 
though the, relation be determined. Comb. 321. Paſch, 
7 W. 3. B. R. in the cafe of Walton v. Spark. Poor's 
Settlements 160. pl. 210. cites S. C. S. P. Fuft. Caſe Law 
236. cites Black 240. and Comb. 405. Hill. g IF. 3. B. R. 
Holt Ch. J. faid, That in Gerard's caſe of Weſtminſter, 
who married the grandmother of a poor perſon, though 
ſhe died, and fothe relation was determined, yet the ſta- 
tute was conſtrued by equity, that he was a grandfather 
within the ſtatute. | 
[But in the caſe in Bulf, 346. it does not appear that 


the grandmother was dead, nor is there any reſolution, | 


the juſtices differing in their opinions. } | 
A ſon-in-law was obliged by an order to maintain his 
wife's mother having an eſtate with her at the intermar- 
riage. Per Cur. He is not withinthe words of the ſtatute, 
nor within the meaning of it ; the ſtatute extends to thoſe 
perſons who ought by the law of nature to relieve their 
parents ; and ſome perſons were ſo hard- hearted as to re- 
fuſe ; therefore this law was made to inforce them to do 
that which by the law of nature they were obliged to be. 
fore. Poor's Settlements 91. pl. 123. The King v. Munday. 


2 Shaw's Pra#s. Infl. 57.8. P. 


It was moved to diſcharge an order made againſt a feme 
covert to keep a grandchild of her's, becauſe a feme co- 
vert was not bound by ſuch an order. Roll Ch. J. an- 
{wered, That the huſband is to keep his wife's grandchild 
by/the ſtatute; but in regard that the huſband is not 
charged by the order, but the wife who is covert 1s only 
charged ; therefore let the order be quaſhed. Sty. 283. 
Trin. 1651. Cuſtodes v. Ginkes. | 

An order of ſeſſions was made, That the defendant 
Ihould pay 2s. a week towards the ſupport of his father till 
the court ſhould order the contrary, which was held good, 
becauſe it was indefinite, andno ſet time limited, and if 
an eſtate happened to fall to him they might apply to the 
juſtices ; otherwiſe if a time was limited. 2 Salk. 534. 
Poſeh. 5 Ann. B. R. Fenkin's caſe. | 

An order that the grandfather ſhould keep the grand- 
child, the father being living, but unable to do it, and 
alſo to pay ſo much money for the time paſt, while he 
was chargeable as well as for the time to come, was al- 
lowed good fer cur?. M14.S, Caſes. Mich. 6 Apn. B. R. 
The YDueen v. Joyce. 

An order of two juſtices to compel Daviſon to allow 
fo much a week for the maintenance of his wife and fa- 
mily. It was moved to quaſh the order, for that the 
Juſtices have not juriſdition in this caſe, it being pro- 
perly alimony, and belonging to the ſpiritual court, Hind 
(Holt being abſent) Powell ſaid, that the juſtices have no 


jurifdiQion 1n this caſe, but this is not alimony, If a man | 
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runs away from his family, he may be puniſhed ag a rogue 


and a ſturdy beggar; but whilſt he continues refident 
they cannot charge him in this manner; and quaſhed the 
order. 11 Mod. 268. Hill. $ Ann. B. R. The VLueen y 
Daviſon. 

An order of juſtices was made, that the father-in-law 
ſhould maintain his ſon's widow, But it not being ſet 
forth in the order, that the father was of ſufficient abi. 
lity, in which caſe only the a&t enables the juſtices, (5, 
it was quaſhed. 1o ed. 221. Hill. 12 Ann. B, R, Thy 
Dueen v. Dun, or Halifax pariſh. 

An order of ſeſſions for the father to pay ſo much x 
week for maintenance of his daughter was quaſhed 
becauſe it was not ſet forth that ſhe was unable to work, 
without which the juſtices have no juriſdiftion. 10 Meg, 
307. Paſch. 1 Geo. B. R. The King v. Gully. 

faltices at the quarter-ſeſſions, upon complaint of the 
overſeers, that Nichalas Tripping had left his wife, and that 
ſhe was become poor and impotent, and become chargeable 
to the pariſh, and that Richard Tripping her father-in-law, 
was of ſufficient ability, did (upon its being proved thay 
Richard was of ability to relieve her) order him to pa 
25. 64. per week. The order was quaſhed for want of an 
adjudication that ſhe was chargeable; and it was helg 
that an adjudication that the perſon is become chargeable, 
is as neceflary in an order of the quarter-ſcfſions, as in an 
order of two juſtices. MS, Caſes, Trin. 4 Geo, B. R, Thy 
King v. Tripping, | 

Upon complaint made to the quarter-ſeſfions, that his 
fon, Valentine Ruth, his wife and family were impotent 
and unable to maintain themſelves, the court does order 
the ſaid Emery Ruth to pay them 4s. per week. It was oh- 
jeCted, that it does not appear that he was reſiant, and 
lived in the county; that the charge is perſonal, and the 
Juſtices had no power over him unleſs he lived in the coun- 
ty. They were ordered to ſhew cauſe. Note, An aff. 
davit made that he lived in another county, but, I think 
not read. Poor's Settlements 99. pl. 134. cites The King b 
Emery Ruth. | he 


Order, reciting, that Munden had a good fortune with 
his wife, and that her mother was poor, therefore he is 
ordered to provide for her. And in maintenance of 
the order 1 Bul/t, and 2 Bull, 345. Styles 283. were 
cited, © Et per Prait Ch. J. On conſideration, we are all 
of opinion, that the- ſon-in-law is not bound, either 
within the words or intent of the ſtatute; which pro- 
vides only for natural parents. By the law of nature x 
man was bound to take care of-his own father and mo- 
ther; but there being no temporal obligation to inforce 
that law of nature, it was found neceflary to eſtabliſh it 
by act of parliament, and that can be extended no far- 
ther than the law of nature went before, and the law 
of nature doth not reach to this caſe in 2 Bulfl. itis 
plain the word ot was left out only by miſtake, for the 
ſenſe of the clauſe leads you to read it not obliged, and 
beſides the judges were divided. The caſe indeed in 
2 Bul/t. 1s an authority in point as far as it will go, but 
that 1s no judicial authority, only a caſe at a judge's cham- 
ber. The ſame was alſo ſaid obzter in the caſe of Tie 
Queen v. Fane, Paſch. 10 Ann. but it never came judici- 
ally before the whole court till now. And therefore as it 
is 7es integra, we are of opinion the order muſt be quaſh» 
ed. Stran. 190. | | 


| For more of poor in general, ſre Apprentice, Baftard, 
| Kemoval, Seſſions, Fd ore the poo I 
Pope, (Papa) Was anciently applied to clergymen in 
the Greek church, but by uſage is particularly appropriated 
in the Latin church to the biſhop of Rome, Cowell, edit. 
1727. See Papifts, Recuſants, ome. | 
Popeye See Papiſts, Aecuſants, Home. 
opiſh recuſants, -See Kecuſants. | | 
| Popular action, Is an aQion given in general to any 
perſon who will ſue for a penalty on the breach of ſome 
penal law. See Adion, Jnformation. | 
| Pozcary, (Porcaria, according to Fleta) A ſwineſty. 
Cowell, edit. 1727. 
| OOO: See China and Japan wares, Judia 
goody. _ 
: Pork, 
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| Pozi, The importation of pork and bacon, how for- 
tmerly prohibited, 18 Car. 2, Cl. 2. 20 Car. 2. <5. What 
price they muſt be at when exported, 12 Car. 2, @ 4. 


ſets 17. Any perſon may export them, 22 Car. c. 13, p 


4. Pork may be exported to alien friends, duty tree, 
3IW. Mc. 8. Duties upon bacon imported, 4 /Yill. & 
M. c. 5. ſet. 2. 5 Will. & M.c. 2. f. 4. What allowance 
to be made for ſalted pork exported, 3 Geo. 2. c: 2b. ſed, 
16, 5 Geo. 2+ 6. ſed?. 4. | 

Pozt. See Harbours, Cinque pozt#» | 

Poxter, In the circuit of juſtices, is an officer that car- 
ries a white rod before the juſtices in eyre, ſo called a por- 
tando virgam. Stat. 13 Edw. 1. cap. 41. See Pergere. 
'There is alſo a porter bearing a verge before the juſtices of 
cither bench. Cowell, edit. 1727. 

Porter of the door in the parliament houſe, Is an officer 
belonging to that high and honourable court, and enjoys 
the privileges accordingly. Cromp. Furiſe f. 11, 

Poztgreve, (Poregrevius, in Saxon portſerefe that is 


urbis vel portus prefeaus) Signifies with us a magiſtrate in 


« quere In 


_ of dead men. 


Covell, edit. 17274 


certain ſea-coaſt towns ; and as Camden, in his Brit. pag. 
325. faith, The chief magiſtrate of London was ſo call- 


ed, as appears by a charter King William the Conque- 


ror to the ſame city in theſe words : William King, 
greete William Biſhop and Godfrey Porigrieve, and all the 
burgers within London, French and Engliſh: And T grant 
you, that T will that you be all your law-worth that ye 
Edwardis days the King : and I will that each 
child be his father*s eyer, and I nill ſuffer, that any man 
you any wrongys beed. And God you keep. "Ex libro per- 
vetuſto. Inſtead of the portgreve, Richard the Firſt or- 
dained two bailiffs, but preſently after him King John 
granted them a mayor for their yearly magiſtrate. And 
the ſame Camden, ſpeaking of Marid/tone in Kent, ſays, 
Immunitates plurimas Regine Elizabethz fert acceptas, que 
mazrrem ſummum magiſtratum inſtituit pro portgrevio guen: 
rimum habuit, &c. | | 
Pozticulue, A little porch or arch built over the tombs 
Leg, Hen.n1 cap. 83. | | 
Doztifozium, The eccleſiaſtical enſign or banner pro- 
vided of old in all cathedral, and moſt parochial churches, 
to be ſolemnly carried in the front of any proceſſion, &c, 
3oztion, Is that part or ſhare of a perſon's eſtate, 
which was given or left to a child. If a man makes 
a voluntary ſettlement for the portion of a daughter 
by his former wife, and then takes a ſecond wife, 'and 
ſettles the ſame land for her jointure, without notice of 


the portion, and by his will deviſes other lands to his| 


' wife, which he refuſes ; the daughter ſhall have the other 


- 


| Lev. 


| be paid to: her huſband, or, her executor. 


lands till her portion is raiſed. | 1 Vern. 219. Eg. Abr. 
221, | | 

1f by marriage-ſettlement lands are limited to the hul- 
band and wife for their lives, and afterwards to the firſt 
and other ſons in tail ; and if the huſband dies without 
iſſue male, to A. for 50o!. for daughter's portions ; though 
there be iſſue male, which ſurvives the father, and then 
dies without iſſue, a daughter ſhall have the portion. 1 


If þ the death of his wife makes a ſettlement for 


Taiſing 1000. for each of his younger children, and after- 


wards marries again ; the children by the ſecond wife ſhal! 
have the ſame portions. 1 Fern. 335+ 


If land is charged with portions, the heir cannot give | 
perſonal ſecurity for them' in, diſcharge of the land. 1 


Fern, 3) 38, | 


Nor ſhall he be allowed t6, pay them before the time 


| limited by the ſettlement, vizz full age, or marriage. 
1 Vern. 438. | | 


If a man gives a portion to a daughter to be paid at the 
age'of 21 years, and ſhe marries, atd dies before ; it ſhall 
2 Ca. Chi gg. 
If 4; by marriage-ſettlement makes a proviſion for 
daughters of 1500/. a-piece, to be paid at eighteen or mar- 


riage, and'if any of them die before, the ſurvivor to take | 


the whole; and afterwards ſettles other lands for the pay. 
ment thereof,” at the age of twenty-one or marriage, and 


deed. , 2 Ch; R. 8, 
Vor, Il. N* 115: 


- that there ſhall be no ſucyivorſhip, this controuls the firſt 


If aterm is limited after the death of the father, upon 


truſt ſor raiſing portions for his daughters, at the age of 
18 or marriage ; the term may be ſold for that purpoſe in - 
the/life-time of the father. '8a/. 1 59. 2 Verni' 356. 2 Ver," 
459, 466, 656. Mora, nt 
| So, if the term, after the". life of. the father, 
truſt, that if the father die without iſſue male by his wiſe, 
having daughters, and the wife dies without a ſon ; the 
[term may be ſold in the life-time of the father; for the 
portions of daughters, when they attain fuch an ape, or 
marry. 2. Fon: 202. Per Cowper, 1 Sal, 159 2 Ser. 
| 057.” Rep. 5 Gto. 2. T;-22;<* ELSE 29 iti 
If the term is to raiſe portions for daughters and the in- 
heritance deſcends to the lefſee, Chancery \ will prevent 
the wo of the term. 2 er. g1, 208. | 

So, if one has a power-to raife portions for children, 
and by deed charges them upon land, but by the eviction 
of part,” the reſidue is not ſufficient ; the land may be de- 
creed to be ſold. 2 Ver. 311 | Fes 

Though he adds, that for the raiſing them, the truſtees 
ſhall take all the rents and profits ; for that does not re- 
ſtrain the general charge. 2 Per. 311, 

If there be a term for raiſing portions ſor daughters, 
without ſaying, at what age or time; they ſhall be raiſed, 
with reaſonable maintenance from the death of the father. 
2 Ver. 460, | 6 Ek: 

If the portion is to be raiſed as the father ſhall appoint 
it ſhall be raiſed, though the father dies without appoint- 
ment. 2 /er. 665, | | Y 

But if portions for daughters at ſuch an ape, if the 
father dies without iſſue male, are to be raiſed for his 
daughters, if not otherwiſe ptovided for, and 3ol. per ann. 
in the interim ; though the mother dies without a ſon, the 
term ſhall not be decreed to be ſold for the daughter's por- 
tions; for the other contingency, if they are not other 
wiſe provided for, cannot happen during the life of the fa- 
ther. 1 Sal. 169, 2 Per. 640, 657. | 

So the 30'. per ann. ſhall not be decreed to the daugh- 
ter, or her huſband; for the father ſhall not pay main- 
tenance out of the profits of a term, not to commence till 
his death; and therefore it muſt be intended of mainte- 
nance to be paid if the father dies without iflue male, 
before the age of twenty-one: or marriage of his daughter. 
I Sal. 160. | | | 

If 4. gives portions to his younger children; ſecured 
by a mortgage from -B, and if the heir of A. does not 
pay them, that they ſhall be charged upon his land; B. 
pays the portions, which are put out upon another ſecu- 
rity, approved of by a maſter ia Chancery, with the 
conſent of the guardian, and are afterwards loſt ; the 
land of the heir ſhall not aſterwards be charged. 1 /er. 


be upon | 


* | FOOD 

If land is charged with 560/. for A. and the truſtee 
raiſes the ſum, and gives a judgment to M. for it, and 
'then dies inſolvent; the lands ſhall be diſcharged. 2 
Ver. 85, | 
, If term after the death of huſband and wife, is for 
the railing of portions out of the profits after the com- 
mencement of the term, to be paid at the age of twenty- 
one; neither the principal or the intereſt ſhall be raiſed, 
ll the term commences in poſleſſion; 2 Yer. 961. 1 P. 

Tf anion is th be paid by the perſonal eſtate, and if 
that is not ſufficient, by the rerits and profits of the real; 
it 1s neceſſary, the real eſtate ſhould be fold to make ir 
good. 2 Ver. 424. Lt | | | | 

50 if a term commences after the death of the huſband, - 
to raiſe ' portions, if no fon, for daughters, provided, 
that, the daughters ſurvive their father ; no portion ſhall 
be raiſed if the daughter dies in the life-time of her lather, 
though ſie married before. her death. 1 Yer. 276. 

So if a portiori is payable, and before payment one child 
dies ; it ſhall be decreed to bis executor or adminiſtrator. 
4 vo RL QTR 

If a term is upon triſt, that if the father dies without 
a ſon, to raiſe portions for daughters out of the rents and 

rofits, as ſoon as conveniently may be; they may raiſe 
it by ſale. Per Parker, P. I: 417, 420: 
: 7,4 $7. 4 24-10 £ (1:13 } 5r 
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Otherwiſz, if it was out of the annval rents ard profits, 
or by leaſes for lives or, years. Per Macclesfield, and at- 


firmed in parliament, 2 P.\JY. 19. Seer P.IF. 419- 

But if a younger child dies in the life-time of the ta- 
ther, before marriage, the' portion ſhall not be raiſcd. 
1/er. 335. PREP: Et 

If the land is not ſufficient to raiſe portions for all, there 
ſhall be an abatement in proportion. 1 Fer. 335. 

A portion ſecured by ſettlement, or articles tor a ſettle- 
ment, ſhall. not be raiſcd. as a debt out &f the perſonal 
aſſets. 2 P. W. 437. 
16 Vin. Abr, it. Portions. | w 

Portioner, { Portionarius,) Where a parſonage is ſerv- 
ed by two, or ſometimes three miniſters alternately, as 


Bromyard ſupra Burſurd in Shropſhire, &c. the miniiters 


are called portioners, becauſe they bave but their porzon | 


or proportion of the tithes or profits of the living. And 
fortion is that allowance or proportion which a vicar com- 
monly has out of a reCtory or impropriatian, be it certain 
or uncertain, Stat. 27 ſn, 8. c'28. | 

Portmen, The twelve burgeiles of Ipſwich are ſo 
called ; ſo alſo are the inhabitants of the Cingue Ports, ac- 
cording to Camden, itat. 13 Eliz. C. 24. 

Porinivte, (from portus, and germzt, conventus,) Sig- 
nified a court kept in haven-towns, as /wainmote in the 
foreſt. It is called the por tmote-court, 43 Eliz, cap. 15. 
Curia portmotorium eff curia in avitate Celtriz: coram 
majore in aula motorum tenenda. Pl, in Itin. ibid. 14 11. 7. 

3092tmannimcte, The |portmote, or fortmers Count, 
held not only in a port or haven town, as the word 
pertmite is ignorantly rendered, but in any city, town, 
cr community, Cowell, edit. 1727. 

Po:tiale, (Mentioned in ſtat. 35 1. 8. cap. 7.) Is the 
ſale of fiſh, as ſoon as it is brought into the haven. _ 

Po2rhmouth, Vor ſupplying the town with water, 14 
Geo. 2. 6. 43+ | 

Poztiokne, The ſoke or liberties of any port, 7. e. 
city or town. King Henry 3. by charter dated 16 47arf. 
anno regrni 11s grants to the citizens of LonJom, — Duie- 
zantian murari infra urbem & in portſokne, 7. 6, within 


| the walls of the city, and the liberties without the walls, 


Placit. tzmp. Edw. 1-& 21, Cowell, edit. 1727. | 
Woztionc, The ſuburbs of a city, or any place within 
its juriſdiftion z from the Saxon port, which is civ2tas, 
and joca, juriſdiction. Conceſſit quod nulius de civitate vel 
portioka ſua caprus, &c. Somner's Gavelkind, pag. 135. 
JPoctuas, (Mentioned in ſtat 3 & 4. Edw. 6. cp. 10) 
Is reckoned among{t books prohibited by that ſtatute it 
 s the book we now call a Breviary. Cowell, edi7. 1727. 
Daztugal, Goods of Portugal, the Azores, Mad:ira 
or Canary iſlands, may be brought in ſhips, having three 
fourths of the mariners Eng:i/h, 12 Car. 2. c.18. /. 14. 
Shipwrecked mariners, aud diſtreſſed perſons, (being 
ſubjects of England) how relieved in Portugal, 8 Ges. 1. 
Co 17» 
15ofſe, Is an infinitive mood, but uſed ſubſantively, to 
figniſy a poſlibility, as we ſay, fuch a thing is in peſſe, 
that is, ſuch a thing may poſiibly be ; but of a thing in 
being, we {ay it is 77 2 "EB oo EET 
364 contatuz. See Power of the ceunty. : 
Poſſeſſto fratii?, Signifies in the law, where a man 
khath a ſon and a daughter by one woman or venter, and 
a ſon by another venter, aud dies, if the firſt ſon enters 
_ and dies without iſſue, the daughter (hall have the tand as 
heir to her brother, alchough the'ſecond fon. by the ſe- 
cond venter is heir to his father : but if the eldeſt fon 
dies without iſſue, not having made an actual entry and 


ſeiſin, the younger brother by the ſecon4 wiſe, as heir to. 


the father, ſhall enjoy the eſtate; and not the ſiſter, 1 
Juft. 11, 15. Lands are ſettled on a'man, and; the heirs 
of his body, and he bath iſſue a ſon and a daughter ,by 
one woman, and a ſon hy another, and dieth.; and then 
the eldeſt ſon dies before any entry made on the lands 


either by his own aCt, or by the poſſeſhon of another, 


the younger brother ſhall inherit, he claiming as beir of 
the body of the father, and not generally, as heir to his 
brother ; yet if the elder brother enter, and by his own 'aCt 
hath gained poſſeſſion ; or if the lands were teafed for 
years, or in the hands of a guardian, thexe the poſſeMion 
of the lefſee or guardian doth veſt the fee in the eldec 


142, There cau be ro pri fis fratris 


For mare learning on this ſubject, ſee | 


P' o- F' 
brother, and then'upon his death the' fiſler ſhall inherte 
as heir to ker brother, for there js pelo fFatris, 3 Rey. | 

. FJ/ [ratris of a dignity ; in'ſuk- 
caſe the, younger b:other is heres Hatus : the lord'Griy: 
being created a baron to him and*his heirs, had ifl;le 4 | 
fon and a daughter by one'venter, and a'fen by anvther - 
and aſter his death, the eldeſt being poſſeſfed of the hy. 
rony, and dying without iſſue, it wes adjudged, that the 
younger brother, and not the lifter, ſhould have it, ' Cre. 
Car. 437. See Tefrent. Yeir, Fo ; 

Po;;ci.ton, (PLfrffio) Is two, fold, 'iQtual and in law. 
aflual po/efſ.on is, when a man'attually enters into lands 
and tenements to him, deſcended. Peofſe/ſsn in law is, when 
$8 lancs or teriements are deſcended to a man, and he 
bath. not as yet actually entered into them. Staunf, P/, Cy 
f. 198. As for example: before or until an oflice he 
ount| of Jands eſcheated by an attainder, the King hath 
only, a f9ſ/er2n in laws and not in deed. Staunf Pray. 
fol. 5, 35. Thereis alfo a unity of p:/iffen, which tj. 
Civilians call conſolidationem, See an example of this jn 
Kitchin, fil. 124. If the lord purchaſe the tenancy hejg 
by beriot ſervice, then the heriot is extinct by unity of 
p4Jefien, that 1s, becauſe the ſeignory and the tenancy 
are now in one man's poſſeſſion. Many other divifons gs 
þe/Jefrous may be read in Brazen, lik, 2. cop. 17. per 

tuilt, ; 

Vhen a man may enter or claim, the law adjudges 
him rot in poſſ: ſon till entry or claim. Co. Litt, 218, . 
YO | Rep. 94. be Shelly's cate.” ..2 Rep. 5J\ b. in 
Chalmiley's cale. | E. - | 

By bargain and fale for money for three years, the har. 
gainee before entry has an eſtate ſor years divided from the 
reverſion in the ,vender. Te.'g: ih, 18 Fac. C. P, 
Mitten. v; Entfwich. IE. | 

Patronage by grant for years is in the granteee, but by 
grant of one, two, or three avoidances, the patronage is 
not ſevered, but is {lill in the grantor ; per Fores |. Arg, 
J:. 19. Fill, 20 Fac. CB. in the cafe of Starden x, 
Univerſity of Oxon, MAN 095 

After a judgment of recovery, the law judges not t-. 
nant for years in poſfetlion of theſe lands t:1| he hz; 
claimed them ; per Archer Þ. Arg. Cart. 59. Pajch. i 
Cir. 2..in the cafe of Geary v. Bearcreft. os 

If a man bargains and ſells'lands, prefently the hy:. 
gainee has aCtual pofſeſhon. He may ſurrender, afligr, 
attorn, releaſez yet he cannot on this poffettion brin; 
treſpaſs, and fo he has no aEtual poſſeſſion ; per Bridymas 
Ch. J. Arg. Cart. 66. Paſech., 18 Car. 2. | 


| - Tenant at will and he in reverſion are' iw poſleſſion of 


a houſe, he in reverſion 41s houſekeeper, yet the poſſeſſion 
ſhall be adjudged to be in the tenant-at will. 874. 385, 
Mich. 20 Car. 2, B. R. Kinnoul v. IWhitchcet. 

If a highwayman come up to a carrier, and lead the 
horſe out of one hundred into another, this is a robbery 
in the fiſt hundred ; for the carrier was robbed upon the 
firſt taking. But if the carrier had held the horſe him- 
ſclf, then it ſhould be adjudged to be in kis own poſt- 
fon, and no r6bbery ti}l he came into! the ſecond hun- 
dred. And it a man has money, and the malefaQrs 
take him in one hundred, and carry him into another, 
and there rifle him, this is a- robbery in the ſecond hun- 
dred only ; for he is always'in pofleffion. - Per tot. or. 


30 Eliz. Anon. 


pand adjudged according'y. Geldſb. 86. p/. p1. Paſih. 


A man's pocket was' picked 'in the King's Bench, and 
the ,thiet was taken in the manner, but a key faſtened 
20 the purſe, ſtuck in the pocket; and two judges againſt 
two, that the man was til! in poſſi ſion of his purſe, aud 
ſo no robbery. Gold/b. 86. pl. 11. Anon. See 16 Win. 
Atr, 454—400. | | ; | 
Pojſtvilitas,' Is taken! ſor un at wilſvlly done, and 
impaſſibilitas ſor a" thirig done againſt our will. 81 aver! 
oculos afnaſſet reddat weram ejus, & poſhbilitatis accu/*- 
tur in & fatto, 'where fattum poſhbilitatis is a wilful a, 
Leg. Alfred. cap. 38. 'So in'in the laws of Canutus, © 6 
Lt fs quis gat impoſlibiliter, non ef} emnino fimile /t 0041s 
zarte faciat. * Treg. Sax. Edw.-ſenior. cap. 88. 
JWoſſibiirty, Fn our law 'is defined to: be an uncertain 


thing, which may or may not happen.. - 2 Lil/. Abr. 336+ 
And it 1s cither near or remote; as for inſtance; wher* 
al 


P:: Q $5 
an eſtate is limited to one, aſter the death of ancther, this 
;. 1 near Poſſibility 3 but that one man ſhall be married to 


woman, and then that he ſhall die, and he to be mar- 


a 


Jity : and the law doth not regard a remote polhibility 
that is ever like to be. 15 H 7. 10, Hard. 417. 2 
Rep. 50» " PWE-1 08+ 47 X I PI 

A mere poſſibility cannot be aſſigned, as if a man de- 
miſe fer years, if A. ſo long live, he has but a poſſibility 
to have the land during the years, which cannot be de- 
miſed to another. * 1 Co. 154 b. 


| 


ried to anotber ;' this is a remote or extraordinary poſſibi- | 


Pr 0-16 
office, that the ju!gment may be entered by the ofhicer ot 
the court. Trin. 1651. B.S;, And if he do not, the court 
will inforce him to doit, 2 L. P. R. 338. tit. Peſtea, 

It is not neceſſary to annex the diyj?ringas unto the 
þr/tea, although 1t is uſual ſo to do. Trin. 1051, B. $, for 
they have no relation one to another. 2 L. P. R. 358. 
tit. Pa//ca. T FE: . C: 

There is no general rule of court for the clerk of aſliſc 
to bring in the poſta into this court by a preciſe time ; for 
ſometimes poflib y he may. be able to bring it in ſooner 


\ $9, if aterm be deviſed or granted to one for life, and 
aſterwards to another tof the reſidue of the term; this 
remainder of the term cannot be athgned, being but a 
poſſibility. 4 Co. 66. b, 

So, if land be granted to huſband and wife for twenty 

ears, and afterwards to the ſurvivor for 22 years; the 
Luſbaud in the life of his wife cannot aſſign the term of 
twenty-cne years, for it does not velt till he ſurvives, and 
thereſore was tut a poſſibility. 16 Co. 51. a. Poph. 5. 

So, if an advowſon be granted to a biſhop and his ſvc- 
ceſſors poſt mortem of the incurnbent ; the biſhop cannot 
dcmiſe to another po/? mortem of the incurabent ; for he 
has no:hing till the incumbent dies, who may ſurvive him. 
Dy. 244+ 6 TE | 

If upon a purchaſe of the manor of B; the manor of 
C. be, for. the purchaſe!'s ſecurity, limited to the vendor 
and his heirs till eviction, and after eviction to” the pur- 
- chaſer, his heirs and afſhgns ; if he before eviftion fell the 
manor of B. tv A. who makes a leaſe for years to D. and 
then the mancr of B, is evicted, A. ſhall not have 
pſe of the manor of C. for this contingent uſe was not 
aſſignable; and though it be limited to the purchaſer, his 
heirs and, aſſigns, the word 'afji;ns is a word of limita- 
tion, and not of purchaſe. 2 Rel. 795. / 40. 

If land be limited to . for life, remainder to the right 
heirs of B. the ſon of B, cannot in the life of B. grant 
the remainder, though he afterwards ſurvive 4. Poph. 5. 

If there be a devite of a term to his fon after the death 
of B. the ſou cannot make a leaſe in the life of B, Fon. 


} 


I . 
, i there be a deviſe to truſtces till A. attain his age of 
twenty-five years, and then in truſt tor 4. a mortgage by 
A. before the tweniy-live years will be void. Fqu. On 30. 
So, if a patron grant to A. to be maſter of an hoſpital ; 
he cannot grant it to another po/? mortem of A. for he has 
nothing in him ; for A. has an eſtate of inheritance duriog 
his life. Ca. Cha. 214, 215 | 
So the patron of a prebend, donative, &c. cannot grant 
it to another in revertion, Ca. Cha. 214, 215. x 
_ , Ho if a man make a leaſe for 21 years 7 preſenti, or 
in futuro, he cannot afterwards grant a leaſe ro another by 
parol for the fame time. P/, Com, 430. See 16 /in. Abr. 
tit. Poſſibility, | 
Paj:. See Poſt-office. | | 
JÞo{t conqueftum, Were words firſt inferted in the 
King's title by Edward the Firſt, but not conſtantly uſed 
till Edward the Third's time. Ciarf. 1 Edw. 3 in dorjc, 


mM. | | | 

Dat diem, Is a fee by way of penalty upon a ſheriff 
for his negleCt in returning a writ after the day afhgned 
for its return; for which the Cu/tos Brewium hath four 
pence, whereas he has nothing it it be returned at the 
day: it is ſometimes taken for the fee itſelf. Cowel!, eat. 
1927. 


| 


than at another time 3 but if he be negligent, and return 


[them not- in convenient time, the pacties grieved may 


move the court or at the fide bar, and thereupon the 
court will make a rule that, he, bring them iu. ipecdily. 
Mich. 32 Car 2. B, R to avoid farther delay to the par- 
ty concerned. 2 [. P. R. 337. tit. Poſtea, 

Formerly after a nonſuit at che aſſiſes for want of con- 
teſling of leaſe, entry, and ouſter, the. plaintiff's attorney 
Immediately made out a writ of poſſeſſion : but the prac- 
tice 15 bnce altered ; fo that now it cannot be done until 
after the po/tea comes in at the day in bank : for it may be 
that there was not due notice of trial given; or there niay 
be ſome other good reaſon ſufficient to {et afide the non=» 
ſuit. 2 L. P. R 338. tit. Poſtea. | "RY 

Note, 'That he who moves in arreſt of judgment upon 
a declaration muſt always have the roll in court. But 
in this court they have only four days after term begun 
to move in arreſt of judgment, be the piAea in or not, 
and thereupoa the court if there be cauſe will give day 
over. But in B, R, the praQtice is to have ſour days to 
move in arreſt of judgment, after the py/7ea come in, 
though it be more than a year after the verdict, But in 
this court; after the four firſt days of the term next after 
the verdict, they may ſign judgment, though it be as ſoon 
as the þ2/tea comes ins 81d. 36. pl. 6. Paſch. 13 Car. 2. 
in C. B. Anon. = 

The defendant has four days by the rules of the court 
to ſpeak 1n arreſt of judgment after the po//ea is brought 
into the court; and if the party for whom the verdict 
paſſed, wiil not bring it in, upon notice to him by the 
party that he intends to move in arreſt of judgment, the 
court upon motion ſetting forth this matter, will order 
judgment to be -ſtaid until four days after it ſhall be 


{ brought in, that the defendant may have time to conſider 


upon the record what to move out of it in arreſt of judg- 
_ 2 L. P. R. 337. tit. Pojlea. See 16 Vin. Aor. tic. 
o/tea. 

Poſteriorit.', ( Pofterioritar,) The coming after or be- 
ing behind, is a word of compariſon, and relation in tc- 
nure, the correlative whereof is priority ; for a man ho!d- 
ing lands or tenements of two lords, holdeth of kis an» 
cienter lord by priority and of his latter Jord by paſteriprity. 
Staund, Prereg. fel. 10, 11. When one tenant holdcth of 
two lords, of the one by priority, of the other by pofteri- 
ority, &©c. Old Nat. Brev. fol. 94, Co. 2 Inſt. fol. 392. 

JPoft-jine, Is a duty belonging to the King, for a fine 
formerly acknowledged before him in his court, which 


{1s paid by the cognitee, after the ſame is fully pafſed, and 


all things pecformed touching the ſame ; the rate thereof 
is ſo much, and half ſo much as was paid to the King for 
the fine, and is colleted by the ſheriff of the county, 
where the land, &c. lies, whereof the fine was levied; to 
be anſwered by him into the Exchequer. 22 & 23 Car. 2. 
an aCt ſor better recovery of fines and forfeitures, &c. 


Paſt difſeiſin, Pot d1//2iſma, Is a writ given by the 
ſtat, of 1/7. 2. c. 26. and lies for him that having re- 
covered laricis or trnements by pracipe quod reddat, upon 
default or reddition, is again difſ*ifſed by the former dil- 
ſeiſor. PF. N. B. fel. 190. See the writ chat lies for this 
in the Regi/ler. fol. 208. | 2 

Poſtce, Is the return of the proceedings by n/ prius 
into the court of Common Pleas after a verdict, and 
there aſterwards recorded. See Plowden, fol. 211. Saure 
der's caſe. See alſo an example of it in Coke's Reports, 
vol, 6. fol. 41. | 4 ; 

A plea is a record of this court truſted with the at- 
torney 1n the cauſe by the clerk of the aſliſe, and the at- 


Sheriff. a 

DPaſt-horſes. See Polt-vffice, | | 

Poſthumous chitvcer, Children born aſter the deccaſe 
of their father. By ſtat. 10 & x1 777. 3. cap. 16. ſed. 1. 
Where any eſtate is by any marriage or other ſettlement 
limited in remainder to, or to the uſe of the firlt or 
other ſons of the body of any perſon, with remainder 
over to, or to the uſe of, any other perſon, or in re- 
mainder to, or to the uſe of daughters, with remainder to 
any other perſons : any ſon* or daughter of Tuch perſon, 
born aſter the deceaſe of the father, may take ſuch eſtate, 
in the ſame manner as if born in the life time of the fa- 
ther, although no eſtate be limited to truſtees to preſerve 


Payment of poſt-fines regulated 32 Geo. 2, c. 14. Sce 


torney is bound, if he be (0 truſted, to deliver it into the 


the contingent remainder, : | 


P Q--:8 

Psftilfae and Poftillare, Marginal notes, or to make 
annotations on a book. Trivet in his Chronicle, (peaking 
of Steph:n Langton, archbiſhop of Canterbury, tells us, 
that Su;er bibliam poſtillas ſectt, &'\cam fer capitula qutbus 
nunc utuntur moderni diftinxtt ; and that Al-xander, biſhop 
of Chejter, Super pſalterium poſlillas ſcrip/it 3 and Knigh- 
fo, another of our hiſtoiians, writing of one Hugh, a 
Dominican and cardinal, tells us, that Totam bibliam 
poſtillavir. Cowell, edit, 1727s 

Poſtnati, In the ſeventh year of King Fames, aſter 
many arguments and long debates, it was by all the 
judges reſolved, That ſuch as were born in Scotand aſter 
the deſcent of the crown of England to King Zames, were 
no aliens in Fngland; but the Antenati, that is, ſuch as 
were born before that deſcent, were aliens in regard of 
the time of their birth, C. 7. Rep. Calvin's caſe. 

Petnatus, Is a word often mentioned in Bradon, 
Glanvile, Fleta, and other law writers, and it ſignifies the 
ſecond ſon. So in Brompton, lib. 2. cap. 35. Eft conſuetud; 
mguiluſdam par tibus quid poſtnatus prafertur pr imogenits, 

Poſt-vftice, A general poſt office erefted, 12 Car. 2. 
c. 35. 9 Ann. c. 10. Made perpetual and patt of the ge- 
neral fund, 3 Geo. 1. G7. 

Packet-boats not to cairy merchandize, without leave 
from the commiſſioners of the cuſtoms, 13 & 14 Car. 2, 
"BY 3 wy | # : 

The King's eſtate-tail and reverſion in fee in the polt- 
_ office revenue conſolidated. i face 2.4 12. 
Carriers prohibited to carry letters, 9 Ann. c. 10. /« 3. 


1tow horſes are to be provided, 9g Ann, c TO. fe 5, 20, | 


21, 27, 28. ND | 
\ Penalty of ſending ſhips letters to general poſt-oflice, 
9 Ain. c. 10. fo 15. Fx ; EE 
Penalty of carrying the mail in any ſhip which 1s not 
free, 9 Ann. c. 10 [. 24. 
Small debts for poſtage recoverable as ſmall tithes, 9 
Hnn.c 10. /. 30. 


Saving of the privileges of the univerſities, & Ann, © 


IO. /. 32+ 
Officers not to 
Bills of exchange, &c. to pay diſtinCt poſtage, 6 Gee, 

F.c. 21+ f. 5t. 

Penny allowed ſor the delivery of penny poſt letters in 
the country, 4 Geo. 2+ C. 33. - 

Poſt-chaiſes may be furniſhed by any perton, 22 Geo, 2. 
£25: | | 
Writs to pay poſtage as letters, 26 Gro. 24.13 /. 7. 

Pattern incloſed to pay a3 a doubts letter, 20 Gee. 2. 
ts TJ {- $. | . 

Offences againſt the aQs concerning the poſt office, 
to be excepted out of the general pardon. 29 Gev. 2. c. 
52. /. 28, Tp | 

By ſtat. 4 Geo. 3 c 24+ ſed?, 1. it 15 enzCted, That 
from and after the 1it of AZay, 1764, while the revenue 
of the polt-office ſhall continue to be carried to the ag- 
gregate ſund, no letters or packets, ſhall be exempted 
from poſtage, but ſuch as ſhall be ſent from or to the King ; 
and ſuch, not exceeding two ounces in weight, as ſhall 
be ſent during the ſeton of parliament z or within forty 
days before or aſter ſummons or prorogation, and be ſign- 
ed on the outſide by a member of either houſe, and the 


whole of the ſuperſcriptioa to be of ſuch member's writ- | 
- ing; or, direfted to a member at bis uſual refidence, or | 


place where he ſhall then be, or at the houſe, Wc, of par- 
liament ; and in like manner, letters and packets ſent from 
and to places in /reland, during the ſeſhon there, or with- 
in forty days before or after ſuranmons or prorogation, 
figned and directed as aforeſaid :* allo all letters and 
packets to the Lord High Treaſurer, or Commiſſhoners 
and Secrctaiies to the Treaſmy; Lord Righ Admiral, 
Commiſſioners and ſecretaries to the Admiralty ; Prin: 
eipal Secretaries of State, and their Under Secretaries z 
Comrmiſoners for trade and Plantations, or their Se- 
cretary 3 Secretary at War, or his deputy ; Lieutenant 
Genera', or other Chief Gevernor or Governors of 7re- 
land, or their Chief Secretary, or ſecretary for the pro- 
vinces of Uſer and Munfter ; their ſecretary rehding in 
Great Britain, the under ſecretary and firſt clerk in the 
' office in Ireland of the Chief Secretzry, and the firſi 
| | 5 


influence eleCtions, 9 fn. c. 30. /- 44. 
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Uerk in the office of the Secretary for Ulfter and Mun 


the Poltmaſter General, or deputy for Scotland, Prove, 


and America; the ſecretary or deputy of the Po - 
General; farmer of the bye and on: road Robo ag as 
veyors of the Poſt Office ; and letters and packets ſene 
from any of the faid officers, figned by them on the out. 
{de, and the whole ſuperſcription of their writing ; oo 
letters and packets from the Treaſury, Admiralty-Ofice 
Gſlice of the Secretaries of State, Plantation-Office, Ge” 
neral Poſt-Office at London, Chief Offices at Edintur,}, 
Dublin, and Amer ica, indorſed for the King's ſervice, hah 
ſcaled with the Seal of Office, or of the Principal Officer 
in the department. TOs Ot nn I I ES ANT 

$22. 2. Commiſſioners of the "Treaſury and Admira!. 
ty, the Secretaries of State, Commiſſioners of Trade ang 
n 
Plantations, Secretary at War, Poſtmaſter Generz] and 
his deputies, impowered to authorize certain perſons in 
their reſpeCtive offices, of whom liſts to be tranſmitteg 
to the General Poſt- Office, London, to indorſe the letters 
and packets upon the King's ſervice, and ſeal the fame 
with the ſeal of offrce, &c. None to be ſo indorſed and 
ſealed, but by direCtion of their ſuperior officer, or which 
concerns the buſineſs of the office, on forfeiture of ol, 
for the firſt offence, to be recovered and applied as by a& 
of g Anne is direCted ; and for the ſecond offence, the of- 
fender to be diſmiſſed. | 

S222. 3. Perſons appointed to make ſuch indorſements 
not to exceed two in any office, Admiralty and War 
Office excepted ; and in the Admiralty not to exceeg 
cight in the time of peace and twelve in time of war, 

Sect. 4. Where any privileged perſon, diſabled from 
wiiting the whole ſuperſcription, ſhall authorize fome 
perſon to fign his name upon and write the ſuperſcrip? 
tion, and give notice thereof under: his hand and ſeal to 
the Poſtmaſter General, letters and packets, fo ſigned 
and ſubſcribed, ſhall go ſree, Tg 

See, 5. Printed Votes and proceedings in parliament 
and News-papers, ſent without covers, or in covers open 
at the ſides, and ſigned on the outſide by a member, or 
directed to a member, according to notice given by him 
to the Poſtmaſter General or his deputy at Edinburgh or 
Dubin, are to go free. | ; 

Sect. 6, Clerks in the offices of the Secretaries of State 
and Poft- Office, being duly licenced,: may continue to 
ſrank the V otcs and proceedings in parliament, and News. 
papers, as heretofore ; ſending the ſame with covers, oc 
in covers open at the ſides, 

Sea. 7. Poſtmaſter General, and officers under him, 
may ſearch any packet ſent without a cover, or in a cover 
open at the ſides; and if they ſhall find any other paper 
or thing incloſed therein, or there ſhall be any writing | 
other than the ſuperſcription upon the printed paper, or 
cover, the whole of ſuch packet is to be charged with 
the poſtage. | 

Sect, 8. And if any perſon ſhall, after the ſt of Furr 
1704, counterfeit the writing of any perſon in the ſuper- 
ſcription of any letter or packet, to avoid the pollage, 
he ſhall be adjudged guilty of felony, and to be tranl- 
ported for ſeven years. w_ | ; 

P3fi-poned. /PoApone) Set 
* 23 Car. 2+ Subjidy aft. 

Poſts, See Vighways, Jncloſuree. 

Poft-term, ( Po/t-terminum,) Is a return of a wiit, 
not only after the day aſſigned for the return thereof, but 
after the term alſo, for which the Cu/ios Brevium takes the 
fee of twentypence: ſometimes alſo it is taken for the 
fee itfelf. Cowell, edit. 1927, _ | 

Poſtulatio, A poſtulation made upon the unanimous _ 
voting any perſon to a dignity or office, of which he is 
not capable by the ordinary canons or ſtatutes, without 
ſpecial diſpenſation, So a chapter pofiulated a biſhop ac- 
tually poſleſſed of another ſee. And the religious poſiu- 
ated a prelate to be taken from another convent, from 
which he could not paſs by the ordinary rules of the ſo- 
ciety. By the old cuſtoms an eleftion could be made by 
a majority of votes ; but a poſtulation muſt have been ne- 
mine contradicente, Cowell, edit. 1727, | 

Por. A head-piece for war, mentioned in ſtat. 13 
Car, 2. caps ©, | _ 

| Pot- 


——— 


or put after another, 22 


P:O+U 


Pot-aſhes, In what ſhips to be imported, 12 Car. 2. 
4. 18. ſef?. 8. Not to be imported from the Netherlands 
or Germany, 1 3 & 14 Car. 2. CC II. /. 23. See Plan- 

tions. | | 
Y Pound, (Parcus,) Signifies a place of ſtrength to 
keep cattle in that are diſtrained, and put there for any 
treſpaſs done, until they are replevied or redeemed ; and 
this is called a pound overt, or open pound, and becauſe it 
is built upon the lord's waſte, the lord's pound. See 
Kitchin, fol. 144. It is divided into open and cloſe. An 
open or overt pound, 1s not only the lord's pound, but a 
backſide, court-yard, paſture-ground, or whatever place 
elſe, whither the owner of the beaſts impounded may 
come to give them meat and drink, without offence for 
their being there, or his coming thither. A cloſe pound 
| js the contrary, whither the owner cannot come for the 
purpoſes aforeſaid, without offence z as ſome houſe, caſtle, 
fortreſs or ſuch like place. Cowell, edit. 1727. See 
Difireſs. En, 

Poundage, Is a ſubſidy to the value of twelve pence 
in the pound, granted to the King, 'of all manner of 
merchandize of every merchant, as well denizen as alien, 
either exported or imported ; and of ſuch ſubſidies ſee 
the ſtatutes 1 & 2 Edw. 6. cap. 13. and 1 Fac. c. 33. 
12 Car. 2. cap. 4. and 14. Car. 2. cap. 24. | AY 

Peundagium, 'The liberty of pounding cattle. - Cowell, 

dit. 1727+ © 
: Pound-breach, If a diſtreſs be taken and impounded, 
though without juſt cauſe, the owner cannot break the 
pound, and take away the diſtreſs; it he doth, the party 
diſtrained may have his aCtion, and retake the Uiſtreſs 
wherever he finds it: and for pound-breaches, &c. ac- 
tion of the caſe lies, whereon treble damages may be re- 
covered, 4 1nft. 261. 2 #., & M.c. 5, Alſo pound- 
breaches may be inquired of 1n the ſheriff's turn ; as 
they are common grievances, in contempt of the autho- 
rity of the law. 2 Hawk. P. C. 67, 
' P»vund im money, (from the Saxon pund, 1. &. porn- 
dus) Conſiſted formerly of 240 pence, as it doth now, 
but a penny then was equal in weight to almoſt five 
pence now, and afterwards to three pence, and 240 of 
thoſe pence weighed a pound; but 720 ſcarce weigh fo 
much now ; and this appears by the ſilver penny coined 
in the reign of King Ethelred. Lambard, 219. 

Pour fair proctauner que null inject fimes ou ozdures en 
foſſes, ou rivers, pres citnes, &c. Is a writ direQted to 
the mayor, ſheriff or bailiff, of a city or town, com- 
manding them to proclaim that none caſt filth into the 
ditches or places near adjoining, and if any is caſt already, 
to remove it. This is founded upon the ſtatute 12 R. 2. 
13, F.N.B. fel. 176. 

Pourparty, (Propars, propartis, propartia,) Is con- 
_ trary to pro —_— : for to make fourparty is to divide 

and ſever the lands that fall to parceners, which before 
—_— they hold jointly and pro indiviſo. Old Nat. 

rev. fol. 11. . E | 
 Pourprefture, /Pourpre/lura, from the French pour- 
pris, conſeptum, an incloſure) Is thus defined by Glan- 
vile, lib, 9. cap. 11, Pourpreſtura e/! proprie quando 
aliquid ſuper Dominum Regem injuſle occupatur ; ut in Do-' 
minicis Regis, vel in wviis publicis obſlruftis, vel in aquis 
publicis tranfuerſis a refto curſu, vel quand aliquis in cavi- 
late ſuper Regiam plateam aliquid edificands occupaverit, 
& generaliter quoties aliquid fit ad nocumentum Repii tene- 
menti vel Regie vie vel civitatis, Crompton, in his Furiſd. 
fol. 152. defines it thus: Pourpre/ture is propetly when 
a man taketh unto himſelf, or incroacheth any thing 
that he ought not, whether it be in any juriſdiion, 
land, or franchiſe; and generally when any thing is done. 
to the nuſance of the. King's tenants. See Kitchin, Fin 
10. and Manwood's Foreſt Laws, cap. 10. Skene 'de Ver- 
bor, Signif. verbo. Purpreſiure, makes three ſorts of this 
offence, one againſt the King, a ſecond againſt the 
lord of the fee, the third againſt a neighbour by a 
neighbour. See Co. 2 Infl. fol. 38 & 272. Et lib. mger 
in ſcacc. fol. 37 & 38. That againſt the King bappens 
by the negligence of the ſheriff or deputy, or bythe long 


fe 31- 12 Ann. fl. 2. c. 9. /. 2. 


continuance of wars, inaſmuch as thoſe who have. lands 
VoL. 1, N® 115. & [OREN 
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| near the crown lands, take or incloſe part of it; and 
it to their own. | 


hay 


 Pourpreſlure againſt the lord is when the tenant neg- 
lets to perform what he is bound to do for the chief 
lord, or in any wiſe deprives him of his right. Cowell, 


edit. 1727. 


 Pourpreſlure againſt a neighbour is of the ſame nature: 
it 18 mentioned in the onaft. 1 tom. pag. $43. and in 
Thorn. pag. 2623. Et de purpreſtura quam Bercarius ab- 
bas purprehendit ſuper prediftum Heliam. | 
Pour ſeiſir terres la feme que tient en dower, &c. 
as a writ whereby the King ſeiſed upon the land which 
the wife of his ,tenant that held in capite, deceaſed, had 
for her dowry, if ſhe wrried without his leave ; and 
was grounded upon the ſtatute of the King's prerogative, 
cap. 3- See F.N.B. fol. 174. | | 
Pourſuivant, (from the French pourſuivre, i, perſe- 
qui,) Signifies the King's meſſenger attending upon him 


in his wars, or at the council table, exchequer, in his 


court, or his chamber, to be ſent upon any occaſion or 
meſſage ; as for the apprehending a perſon accuſed or ſuſ- 


pected of any offence : thoſe employed in martial cauſes . 


are called purſuivants at arms, 24 H. 8. 13, See He- 
rald. Stow ſpeaking of Richard the Third's death, pag. 
784. hath theſe words, His Body was naked to the ſhin, 
net ſo much as one clout about him, and was truſſed behind 
a purſuivant at arms like a hog, or a calf, &c, The reſt 
are uſed upon other meſſages in time of peace, and eſpe- 
cially in matters touching juriſdiction. Nicholas Upton, in 
his book De Mzlitari Officio, viz. lib. 1. cap. 11. men- 
tions the ancient form of making theſe purſuivants, and 
tells us, that they were called milites linguares, becauſe 
their chief honour was in cu/{odia lingue, and he divides 
them into curſores equitantes and proſecutorss. Cowell, edit. 
1727. | | 
f ourvepance, Is the providing corn, fuel, viQtual, 


2. cap. 24+ it 18 provided, © 'That no perſon or perſons, 


by any warrant, commiſſion, or authority, under the 


Great-ſea], or otherwiſe, by colour of buying or making 


proviſion or purveyance for his Majeſty or any Queen of 


England for the time being, or that ſhall be, or for his, 
their, or any of their houſhold, ſhall take any timber, 
fuel, cattle, corn, grain, malt, hay, ſtraw, viCtual, 
cart, carriage, or other thizg whatſoever of any the ſub- 
jeCts of his Majeſty, his heirs or. ſucceffors, without the 
full and free conſent of the owner or owners thereof, 
had or obtained without menace or enforcement, &c. 


See the Antiquity of Pre- emption and Purveyance, &c, and 


3 In}l. fol. 82. 

- rb! bene ( Provifor, derived from the French pour. 
voir, 1. e, providere) Hignifies an officer of the King or 
Queen, or other great perſonage, that provideth corn 
and other viCtual for their houſe. See Jag. Charta, c. 
22. and 3 Edw. 1. 


of purveyor was ſo odious in times paſt, that by /arute 
36 Edw. 3. 2. the heinous name of purveyor was chang- 
ed into buyer ; but the office is reſtrained by at. 12 Car, 
Ie 2665 | 


oponer, To what duties liable, 3 Geo. 3. cop. 4. 
ect. 14+ l | 


Penalty on perſons mixing it with ſtarch or alabaſter, 
&c. or expoſing ſuch mixture to ſale, 10 Ann. cap. 26, 
4 Geo. 2. Cc. 14. /. 5. 
And on powder makers, &c. having alabaſter, &c, in 
their cuſtody, 4 Geo: 2. c. 14. /. 8. he 

Makers, how to enter their places of abode and work 
houſes, 4 Geo. 2. c. 14. /. 6. | 

The power of officers to fearch ſuch workhouſes, 4 
Geo. 2.c. 14. /. 7. | 

Penalties on thoſe that obſtruft them, 4 Geo. 2. c. 14, 


f- 9. 10. 


Power, Is an authority which one man gives to an- 
other to a&t for him; and it is ſometimes a reſervation 
which a perſon makes in a conveyance for himſelf to do 
ſome acts, as to make leaſes or the like. 2 Lil, Abr. 
ig : 6 + þ I, Upon 


and other neceflaries for the King's houſe. By 12 Car. 


| cap. 7. & 31. & anno 28 gjuſdem, 
| Articuli ſuper chartas 2. and other ſtatutes. 'The name 


PO"; 'W. 
| 1. - Upon what e/tate, and by what words ſhall a pawer be 
raiſed. | 

2. How apo 


wer ſhall be expounded. 


1. Upon what eſtate, and by that word; ſhall a power 


le raiſed, WY 0 

In conveyances to an uſe, a man may dire& or mode! 
the uſe, as he pleaſes, and the ſtat. 27 HT. $. co 10. cxe- 
cutes the poſſeſſion to the uſe: and-.therefore he may an- 


nex powers to eſtates, which cannot be annexed.to them | 


by a conveyonce at the Common Law. Co. £. 237. @. 
Fs. bro, And therefore to the limitation of an uſe for 
liſe he may annex a power to make Jeaſes. for 21, 99 
or more years, or for one, two or more. lives, or to 
make a jointure to a wiſe. Jo. 381. 2 Lev. 58, Or 
to grant annuities, raiſe portions, &c. 1o. 381, Or to 
make a jointure, and allo a leaſe to commence after his 


death for portions, &c. Hard. .413. So he may an- 


nex a power of revocation of all uſes limited, and to 
- make a limitation of new uſes, and this will not be re- 
pugnant. Co. L. 237. a 4714. 610. 

So a power may be annexed to an eſtate by another 
deed, executed at the ſame time, though it be not in the 
ſame conveyance by which the eſtate is conveyed. 1 
Vent. 279, So a man may give a power or authority by 
will, which is a naked authority, not annexed to an 
eſtate : as, if he deviſes to A. for life, and aſterwards 
that it ſhall be at his diſpoſal to any of his children then 
living ; be hath but an eſtate for life, with a naked power 
to diſpoſe, in the manner direCted by the will. 1 Sad. 
24. 3 Sal. 276. So he may give a power to a ſtranger, 
which is a naked collateral power, and. atinexed to an 
eltate. Per Hale. Hard. 415. Or a power in grols, 
which takes effe&t after his eſtate is determined, Hard. 

I5. 

: ic a power be to 4. or his aſſigns, to make leaſes, &c. 
the power runs with the eſtate to the afſignee in deed, or 
in law. 1 ent. 340. 2 Jon. 110. So in all caſes a 

ower coupled with «n intereſt may be aſligned : as, a 
power toa lefſor and his afligns, to cut down trees. 2 A7oa. 
317. But a man cannot annex a power of revocation 
to a ſfeoffment, or grant ; for that will be, void. Cv. L. 
237.a. Mo. 610. Soif a man fſeifed in ſee, covenant 
to ſtand ſeiſed to the uſe of himſelf for life, with power 
'to make leaſes, remainder to another in fee, the power 
is not well raiſed, Ca. Cha. 161. If the conſideration 
of the covenant does not extend to the power to make 
leaſes. 1s. 145. 1 Co. 175. Ray. 248. 50 upon ſuch 


covenant he cannot reſerve a power to make leaſes, join- 


tures, or ſor preferment of younger children, &c. Ado. 
381, 384. | | 
, Words which ſhew the intent of the party, are ſufficient 


'to create a Powerz as if a power be to demiſe or leaſe, 
thovgh the intent is, that he declare the uſes of the firſt 
ſettlement for life or years : for the leaſe does not take 
efte&t by demiſe, but by declaration of the uſes. /7o 611. 
So. if a man exprefſes the power only by implication, it 


| is well: as, provided, that he {ſhall not have power to - 
alien, &c. otherwiſe than to make a jointure, and leaſes | 
for twenty-one years ; It 1s a good power to make a joins ; 


ture and leaſes. 1 Leo. 148. 
ſor life, to ſet, let, and make citates out of it as I might, 
2nd aſterwards to his daughter in tail; 4. has a power 
to make leaſes, it being the cuſtom of the country where 
the land lies, to let for lives or years. 2 Rel. 261. /. 35. 

But a power, being executory, may be reiirained. or 
enlarged by ſubſequent deed : as, if a power be gene- 


ral, to revoke; by a covenant afterwards, that he will ' 


not revoke without the conſent of B. the power is re 
{trained. Fon. 411. SO, it the conhderation upon 


which the power was founded, does not extend to the. 


perſon to whom the. leaſe 1s made, the  leafe thall be 
void: as, if a man covenant, in conlideration of, natu- 
ral affection, to ſtand ſeiſed to the uſe of himfelt for 
life, Sc. with power to make Jeaſes, Gr. a leale. to a 
{tranger is void: for he is not within the conſideration, 


2 Rol. 260. l. 30. vo, if a power, at its creation, be. 


| to make leates to a perion, to whom the conſideration 
does not extend, it will be void, though the leaſe be exe- 


90, if a deviſe be to A. 


P O w y* 
cuted to. a perſon within the 
l. 35- | | 


2. How a power ſhall be expounded, | 
A power ſhall be expounded ſtritly ; and therefore if 
a man has a power to make Jeaſes generally, this extends 
jto make leaſes in. poſſefion only, and not in reverſion, 
2 Kol. G1. c. 5. 2 Cre. 318, Yel. 222. Ray, 248, 
M. 9g. IW..3. in B. R. inter Winter & Loveday, (1 


conſideration. 2 Ro/. 260. | 


Lord Raym. 267. 2 Sal. 537.) 1 Lev. 168. 6 Co, J 
ja. Ao, 199. 1 Leo. 35. 3 Lev. 131. Nor a leaſe to 
commence in futuro, Ray. 248. 1 Leo. 35, Yel. 22, 


'2 Cro. 318. Ado. 494. So, if the power be to make 
leaſe for two or three lives, he cannot make a leaſe to 
one not in «//e; as, to the fon of B. not born, &c. - Py 
IVind. Ray. 163. 50, if the power be to make leaſe in 
poſſcihon, he cannot make a leaſe of Jand in reverſion, 
though it be to commence 7n,pre/ſenti. 1 Sid. 101, Ca, 
Ch.-18. | 

So, if part of a lenſe be in reverſion, the whole leaſe 
ſhall be void. 3 Sa/. 276. So, if the power be to 
make leaſes in .poſleſhon, or , in, reverſion, he cannot 


d 
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make a leaſe in poſſe ſlion, and another leaſe of the ſame 
land in reverſion ; but his power to leaſe in reverſion ex- 
tends only to make leaſes of the land, which was not 
then in pofleſſion. Per Helt, M. g W. 3. inter Winter 
& Loveday. (1 Lord Ray. 269, 2 Sal. 537.) Sou 
power to make leaſes in reverſion does not warrant a leaſe 
to commence at the end of an eſtate then in eſe, Prr, 
Hiſt, 4d. 9 W. 3+ (1 Lord Raym. 269. 2 Sal. 537.) & 
a, Hower. to make a leaſe of three lives or three years in 
 pofleſhon, or for two lives or thirty years in reverſion, 
warrants only a concurrent leaſe for two. lives ; for a 
leaſe for lives cannot commence at .a future day. Pt 
Holt, M. g W. 3. inter Winter & Laoveday. (1 Lird 
Ray. 269, 2 Sal. 537.) L | 
But if a power be annexed to the <ſtate of him in re. 
vertion, to make leaſes generally, he may make a lcafe 
is preſenti of the reverſion. 1 Lev. 168. "Though the 
power be to make leaſes in poſſeſſion. Ca. Cha. 18, 
Acc. Per Keeling, but two J. cont, 1 Lev. 168. and it 
was aumitted coxut, 1 Sid. 260, 201, So, if a fine be 
to the conuſee for fifteen years, afterwards to B. for life, 
Sc. with power to leaſe for three lives, or twenty-one years 
In poſſetſion, he may make a leaſe during the fifteen years 
of land in leaſe at the time of the fine, when ſuch leaſe 
| expires. Per Choke, 2 Rel. 260. 1. co. 2 Cre. 347. 2 
Rol. 216. 1 Rol. 12, So if a huſband and wife leaſe 
purſuant to the ſtat. 32 Z. 8. And then, by att of 
parliament, .the citate 1s ſettled to the huſband ſor life, 
with power to leaſe for three lives or twenty-one years; he 
| may make Jeaſes of the reverſion during the firſt leaſe by 
the huſband and wife. 2 Ro/. 261. /. 15. 1 Lev. 36. Pi 
two J. Monſon cont, Dyer 357. a. So, if a power beto 
make leaſes 1n reverſion for three lives, &c. he: may leaſe 
for three lives, when there is another life 7 eſJe, though 
the power does not fay to make leaſes of the reverſion; 
for there 15 no prejudice. 2 Rol. 261. /., 30, So he may 
make a leaſe for years determinable: upon three Jives to 
commence. after the end of the former leaſe in ez. $ 
Co. 70. S216 Vin. Abr, tit Power. | 
| Power ©f the county, ( Poſſe comitatus) In the opi- 
{nion of Lambard, in bis  Eirenarcha, lib, J. cap, I. fil. 
| 399. containeth the aid ,and attendance - of all knights, 
gentlemen, ycomen, laboyrers, ſervants, apprentices, and 
all others,, above the age of filteen years, within the 
| county, becaule all of that age are bound to have har- 
nels by the ſtatute ' of: //inheſter ; but women, eccleſi- 
altical perſons, and ſuch as are decrepit, or labour under 
any infirmity, ſhall not, te compelled to attend. And 
the ſtatute 'of 2 Hen. 5, cap. 8, fays, That perſons able 
to. travel, ſhall be affiflant in this *fervice, which is uſed 
where a polic{ſion is kept vpon a forcible entry, or any 
force, or reſcue vſed, contrary to the edmmand of the 
King's writ, or in oppoſition to the execution of juſtice. 
Cowell, edit. 1727, a fy | | 
The: ſheriff, if, need be,, may raiſe the power of the 
county. tq aſhilt him, jn;4he execution of- a precept of re» 
Ritton; and therefore, if he make a return _ 
tha 
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that he could not make reſtitution by, reaſon of reſiſtance, 
he ſhal! be amerced. 1 Hawk. P, C. 152. See Arreſt, 
and 1 Haw#. P. C. 160, 161. | LOTS 2 

Poyjon, See Potn. : + 

practice. 'I he law loves plain and fair praftice, and 
will not countenance fraud in proceedings, nor ſuffer ad- 
vantage to be taken thereby. 2 Lil. Abr, 342. 

Poyniags law, Is an aCt of parliament made in 1re- 
land, by Hen. 7. and fo called, becauſe Sir Edward Poy- 
nings was lieutenant there when it was made, whereby 
all the ſtatutes in Zngland were made of force in Ireland, 
which before that time were not, neither are any now 
in force there which were made in England ſince that 
time. See Coke's 12 Rep. fol. 190. Hill 10 Fac. 

Pzaeceptoes, (Preceptorie, mentioned in fat. 32 
Hen. 8. cap. 24.) Were a kind of benefices, and ſo term- 
ed, becauſe they were poſſeſſed by the more eminent 
Templars, whom the chief maſter by his authority created 
and called Praceptores Templi. Stephens de Juriſ. lib. 4. 
cap. 10. num. 27. Others ſay, they were here in 
England as cells only, ſubordinate to their principal' man. 
fon, the Temple in London, Of theſe praceptories, we 
find 16 record2d, as anciently belonging to the Templars 
in England, viz. Creſſing-Temple, Balſhall, Shengay, News- 
land, Yeveley, I/itham, Temple- Bruere, Willington, Rethely, 
Ovenington, Temple-Combe, Trebigh, Ribflane, Mount St, 
Fohn, Temple-Newfum and Temple-Hurſi, Men, Angl. 2. 
part. fol. 54.3. but there were more. Cowell, edit. 1727. 

Prarxcipe m capite. (mentioned in Afagna Charta, 
cap. 24.) Was a wiit ifſuing. out of the court of Chancery, 
for a tenant holding of the King in chief, as of his crown, 
and not of the King, as of any honour, caſtie or manor. 
Regiſt. of Writ, fol. 4. b. En, 

] raccipe quod reddat, Is a writ of great diverſity 
both in its form and uſe, for which ſee Jngreſlu and 
Entry, This form is extended as well to a writ of 


right as to other writs of,entry or poſſeſſion. Old Nat. 


Brev. fol. 13. And it is ſometimes called a writ of right 
cbſe, when it iſſues out of the court of Chancery cloſe ; 
ſometimes a torit of right patent, as when it iſſues out of 
the Chancery patent and open, to any lord's court, for any 
of his tenants deforced, againſt the deforcer, and muſt 
be determined there.» Of which read more at large in 
Fitz. Nat. Brev. cap. 1. See 16 Vin, Abr. 504—509. 

Praecipitaria, A battering ram: it is mentioned in 
Matt. Pariſ. pag. 396. | : 

Braecipitium, Was a puniſhment by caſting a man 
from ſorne high place or rock. Malmf. hb. 5. pag. 155. 

Praedict', Predieus ( Lat.) in Engliſh, aforeſaid, 1s a 
word uſed in pleadings, aplied to places, towns, lands, 
names, parties, &c. before mentioned. Law Lat. Did. 
In a deed or grant, the words predi maneri are a de- 
(cription of the manor before named; and a town re- 
peated by the name of pariſh predi&?, ſhall be held all 
one; for the word aforeſaid couples them, Hob. 6. A 
difference as to predit&?, term granted, &c, See 10 
Rep. 65. | | | 

Drazfectus villae, Is the ſame as prepoſitus ville, the 
mayor of a town, in Leg. Edw. Confeſſor, cap. 28. 
 Praeſine, (mentioned in /tat. 22 & 23 Car. 2. for 
laying impoſitions on proceedings at law) Is that fine 
- Which is paid upon ſuing out the writ of covenant. See 
Poft-fine. | | 

Praemunire, Is taken either for a writ ſo called, or 
for the offence whereupon the writ 1s granted ; the one 
may be underſtood by the other. Heretofore the church 
of Rome, under pretence of her ſupremacy, and the dig- 
nity of St. Peter's chair, took upon her to beſtow moſt 
of the biſhopricks, abbacies and other eccleſiaſtical livings 
of any worth here in England, by mandates, before they 
were void; pretending therein great care to ſee the church 
provided of a ſucceflor before it needed. Whence it 
aroſe, that theſe mandates or bulls were called gratie ex- 
peftative or proviſiones, whereof ſee a learned diſcourſe 
in Duarenus De Beneficits, lib. 3+ cap. 1. Theſe proviſions 
were ſo common with us, that at laſt King Edward the 
Third, not digeſting ſo intolerable an incroachment, made 
a ſtatute, in the twenty-fifth year of his reign, /at. 5. 
/ Cop. 22, and another tat. 6. cap. 1. and a third anno 27. 
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againſt thoſe that drew the King's people out of the ealm, 
to anſwer things belonging to the King's chores and 
another anno 28. /at, 2. cap. 1, 2, 3, & 4. whereby he 
greatly reſtrained this liberty of the pope ; who notwith- 

{tanding ſtill adventured to continue the proviſions; inſo- 

much that King R:chard the Second likewiſe made ſe- 

veral ſtatutes againſt them, but moſt expreſsly that of 
16 Rec. 2, 5. which appoints their puniſhment to be thus, 

That they ſhould be out of the King's proteftion, attached by 

their bodies, and loſe their lands, tenements, goods, and chat= 

tles, Aﬀter him King Henry the Fourth, in like man- 

ner aggrieved at other abuſes, not fully met with in the 

former ſtatutes, in the ſecond year of the reign, c. 3& 4. 

adds certain new cafes, atid lays upon the offenders in 

them the ſame puniſhment ; ſee alſo 9 Hen. 4. c. 8. and 

3 Hen. 5. cap. 4. and Smith de Repub. Angl. lib. Zo cap. 9. 

Some later ſtatutes inflict this puniſhment upon other of- 

fenders, as namely that of 1 Eliz. cap. 1. upon him that 

denies the King's ſupremacy the ſecond time; and 13 £!, 

cap. 2. upon him that afhrms the authority of the Pope, 

or refuſeth to take the oath of ſupremacy : and 13 Eliz. 

cap. 1. upon ſuch as are ſeditious talkers of the inherit- 

ance of the crown, or affirm the Queen to be a here- 

tic, And the ſtat. 13 Car. 2. cap, 1. upon ſuch as affirm 

the parliament begun at 1/eNminſler, 3 Nov. 1640. is not 

yet diſſolved, or that there is any obligation by any oath, 

covenant, or engagement whatſoever, to endeavour a 
change of government either in church or ſtate; or that 

both or either houſe of parliament have or hath a le- 

legiſlative power without the King, And the word is 

applied moſt commonly to the puriſhment firſt ordained 

by the ſtatutes before mentioned, for ſuch as tranſgreſſed 

them : for where it is ſaid, that any man for an offence 
committed, ſhall incur a premunire, it is meant that he 
ſhall incur the ſame puniſhment as is inflicted on thoſe 
that tranſgreſs the ſtatute 16 Rich. 2. cap. 5. commonly 
called the ſtatute of premunire, which kind of reference or 
application is not unuſual in our ſtatutes. As to the ety- 
mology of the word, it proceeds from the verb premonere, 
being barbarouſly turned into praemunire, to forewarn or 
bid the offender take heed. Of which a reaſon may be 
gathered from the words of the ſtatute, 27 Ed. 3. c. I. 
and the form of the writ, in Old Nat. Brev. fol. 143. 
Pr emunire facias prefatum prepiſuum, & ], R. procurc- 
torem, fc, quod tunc fint coram nobis, Fc, which words 
can be referred to none but parties charged with the of- 
fence. Cowell, edit. 1727, See 3 Inſt, fol. 110, 


' Is What offences come under the notion of a prxemunire. 
2. Of the puniſhment in a prxmunire. 


I. That offences come under the notion of a premunire. 
The offences coming under the notion of a premunne, 
or for which the party incurs a premunire, are reduced by 
Serjeant Hawkins to the following particulars, 1 Hawk. 
P. C. 48, &c. So called from the word in the writ, 
which is uſed for. Pramonere. Co. Lit. 129.. 3 [In/l. 120. 
I, The offences of making uſe of papal bulls is made a 
premunire, by many ancient as well as later ſtatutes, to 
which purpoſe it 1s enacted by 25 E9. 3. called the ſtatute 


of proviſors, that whoever ſhall by a papal proviſion dil- 


turb any patron to preſent toa benefice, &c. ſhall be fined 
and impriſoned until he make full renunciation. And it 
is farther ena&ted by 25 Ed. 3. flat. 5. cape 22, That if 
any one purchaſe a proviſion of an abbey or priory he 
ſhall be out of the King's proteftion; and by 38 Ed. 3. 
and 12 Ric. 2. cap. 85. and 13 Rich, 2. flat. 2, caps 2. 
that whcever ſhall accept a benefice contrary to 25 
Ed. 3. ſhall be baniſhed ; and by 13 Ric. 2.ftat. 2, cap. 3. 
that whoever {ball bring a ſentence of excommunication 
againſt any perſon for executing the ſaid ſtatute of 25 £4. 
3. ſhall ſufſer pain of life and member; and by 16 Rich, 
2 Cc. 5. that whoever thall purchaſe or parſue, or cauſe 
to be purchaſed or purſued, in the court of Rome or elſe- 
where, any tranſlations, procefles, ſentences of excom- 
munication, bvils, inſtruments, or other things contrary 
to the tenor of that ſtatute, which touch the King, againſt 
him, his crown, his regality, or his realm, or bring them 


within this realm, or receive, &c., ſhall be out of the 


King's 
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King's protection and their lands and tenements, goods 
and chattels forfeited to the King, and they ſhall be at- 
tached by their bodies; and by 2 Hen. 4. c. 3. 
whoever ſhall purchaſe from Rome a proviſion of exemp- 
tion from ordinary obedience; and by 2 Hen. 4. cap. 4+ 
that whoever ſhall put in execution bulls purchaſed by 
thoſe of the order of Ci/zaux, to be diſcharged of tithes, 
ſhall incur the like penalty ; they are farther reſtrained by 
6 Hen. 4. cap. 1. 7 Hen. 4. cap. 8. g Hen. 4 cap. 8. 
and 3 Hen. 5. cap. 4. by which the ſtatutes above men- 
tioned are inforced and explained; and it 1s farther en- 
ated by 23 Hen. 8. cap. 3. ſet. 22. that whoever ſhall 
ſue for or execute any licence, diſpenſation or faculty 
from the ſee of Rome, and by 28 Hen. 8. cap. 16. (by 
which all bulls, briefs, <&:. heretofore obtained from 
' Rome are made void) that whoever ſhall uſe, allege, or 

plead the fame in any court, unleſs they were confirmed 
by that ſtatute, or afterwards by the King, ſhall incur 
the like penalty. Vide Reg. 54. 3 Inf. 127. | 

By the 13 Eliz. cap. 2. thofe who purchale any bulls, 
&c. from Rozne, are guilty of high treaſon 3 but thote av- 
cient ſtatutes ſtill continue in force, and it is in the elec- 
tion of the crown to proceed either upon them, or 13 E/. 
alſo by the ſaid ſtatute of 13 Eliz. the aiders, comforters, 
And maintainers of ſuch offenders, after the offence, to 
the intent to uphold the faid uſurped power, incur a pra- 
munire, Davis 84. 7 | 

Secondly, the deropgating from the King's Common 
Law courts, is ſaid to have been a high offence at Com- 
mon Law, and is made a premuntre by many ancient ſta- 
tutes; for by 27 Ed. 3. cap. 1. of provifors, if any ſub- 
jeCt draw any out of the realm in plea, whereof the cog- 
Nizance pertains to the King's court, or of things where- 

of judgments be given in the King's courts, or fue in 
any other court to defeat or impeach the judgments given 
in the King's courts, he ſhall be warned to appear, &c. 
in proper perſon, at a day containing the ſpace of two 
months, at which if he appear not, he and his proCctors, 
&c. ſhall be put out of the King's proteCtion, his lands 
and chattels forfeited, his body impriſoned, and ranfomed 
_ at the King's will, &c. | | 

And by 16 Rh. 2. cap. 5. both thoſe who ſhall pur- 
fue, or cauſe to be purſued in the court of Rome, or elſe- 
where, any proceſles, or inſtruments or other things what- 
ſoever which touch the King, againſt him, his crown and 
regality, or his realm, andalſo thoſe who ſhall bring, re- 
ceive, or execute them, and their abettors, &c. ſhall be 
put out of the King's proteCtion. 

In the conſtruction of thele ſtatutes it hath been holden 
that certain commiſſionersof ſewers, for ſummoning one 
before them. who had got judgment at law, and impri- 
| ſoning him till he would releaſe it, were guilty of a pre- 
munire. 2 Bulſt. 299. 3 Infl. 125, Cre. Jac. 336. 

Alfo ſuits in the admiralty or eccleſiaſtical courts 
within the realm, for matters which upon the face of the 
libel itſelf appear to belong only to the cognizance of the 
temporal courts, are ſaid to be within 16 Rz. 2. by force 
of the words, © orelfewhere.” 1 Haut, P.C. 51. 

And it hath been formerly holden, that even ſuits in a 
court of equity, to relieve againſt a judgment at Jaw, 
are within the danger of theſe {tatutes, eſpecially if they 
tend to controvert the very point determined at law, or 
to relieve in a matter relievable at law. 4 Bac. Abr, 
146. | 

Thirdly, appeals to 
Hen. 8. cap, 12. and 25 Hen. 8, cap. 19. by which it 
is enacted, that ſuch appeals as were formerly made to 
Rame, ſhall be made henceſorth to Chancery. 

Fourthly, the exerciſing the juriſdiction of a ſuffra- 
gan without the appointment of the biſhop of the dioceſe, 
1s made a premunire by 26 Hen. 8. cap. 14. which ſets 
forth zt large how ſuffragans are to be nominated, &-c, 

Fiſthly, by 25 Hen. 8. cap. 20. if a dean and chapter 
refuſe to elect one named in the King's Jetter for a bi- 
ſhoprick, and to certify ſuch eleCtion to the King within 
twenty days after the licence ſhall come to his hands, or 
if any archbiſhop or biſhop, after ſuch eleCtion (or no- 
mination by the King in default thereof, &c.) refuſe to 


| a pr emunire. 
that | 


Rome are made pramunires by 24 


F- 26 
ſignified to them by the King's letters patent, they incur 1 


Sixthly, Maintaining the les power 15 made a pre. 
munire by 5 Eliz, cap. 1. | 
Seventhly, By 13 Eliz. cap. 7. ** If any one ſhall bring 
into the realm, &c. any agnus det, croſſes, piCtures, beads 
or ſuch like ſuperſtitious things, pretended to be hallow. 
ed by the biſhop of Rome, &c. and ſhall deliver or offer 
the ſame to any ſubjeCt to be uſed in any wiſe, or if an 
one ſhall receive the ſame to: ſuch intent, and not gif. 
cover the offender, &c, or if a Juſtice of peace, havin 
any offence in that aft declared to him, do not within 
ſixteen days declare it to a privy counſellor, he incurs 
premunire.” 

Eighthly, By 27 Eliz. c. 2. * Sending relief to any Je. 
ſuit, ſeminary prieſt, or college of prieſts or Jeſuits he. 
yond the ſeas, or to one not returning out of ſuch college 
into England, ſhall incur a pramunire.” 

Ninthly, perſons refuſing to take the oaths, incur a 
pramunire by ſeveral ſtatutes, as 1 and 5 Eliz, 3. and 7 
Yac. 1. 1 W.& M.,&c. | 

Tenthly, By the 6 Ann. cap. 7. it is enated, © That if 
any perſon ſhall maliciouſly and direQly, by preaching, 
teaching, or adviſed ſpeaking, declare, maintain, and af. 
firm, thatthe pretended Prince of /Yales hath any right - 
or title to the crown of this realm; or that any other 
perſon or perſons hath or have any right or title to the 
ſame, otherwiſe than according to 1 WW. & M. cap. 2. and 
2 J/. 3. cap. 2. and the aCts then lately made in England 
and Scotland mutually for the union of the two king- 
doms; or that the Kings or Queens of this realm with 
the authority of parliament are not able to make laws to 
limit the crown and the deſcent, &c. thereof, ſhall in- 
cur a premunire.” 


2. Of the puniſhment of a prxmunire. 

Moſt of the ſtatutes of pramunire refer the puniſh- 
ment to 16 Rzich. 2. c. 5. which enaQts, *< 'That thoſe 
who offend againſt the purport thereof, ſhall be put out 
of the King's proteQion, and their lands and tenements, 
goods and chattels forfeited to our Lord the King; and 
that they be attached by their bodies if they way be. 
ſound, and brought before the King and his counci], 
there to anſwer to the caſes aforeſaid ; or that proceſs be 
made againſt them by pramunire facias, in manner as is 
ordained in other ſtatutes of proviſfors.” | 

The judgment in' premunire at the ſuit of the King, 
againſt the defendant being in priſon, is, that he ſhall be 
out of the King's protection 3 and that his lands and te- 
nements, goods and chattels ſhall be forfeited to the 
King; and that his body ſhall remain in priſon at the 
King's pleaſure, but if the defendant be condemned up- 
on his default of not appearing, whether at the ſuit of 
the King or party, the ſame judgment ſhall be given as 
to the being out of the King's proteCtion and the forfei- 
ture; but inſtead of the clauſe, that the body ſhall re- 
main in priſon, there ſhall be an award of a captatur. 
Co. Lit. 129. b. 3 Inſt. 125, 218. 2 Hawk. P. C. 
444 Ore? 

As the above mentioned flatute 16 Ric. 2. cap. 5. Cx- 
preſs]y faith, that ſuch offenders ſhall be put out of the 
King's protection ; and alſo the ſtatute of 25 Ed. 3. fat. 
5. cap. 22. had farther added, that any one might do 
with a purchaſer of the proviſions therein prohibited, as 
with the King's enemy; and that he who ſhall offend 
againlt ſuch an one in body, lands or goods, ſhould be 
excuſed ; it was formerly holden, that a perſon attaint- . 
ed in a pramunire miglit lawfully be flain by any one, 
as being the King's enemy, and out of the proteCtion of 
the laws; but the Jatter opinions ſeem to have diſapprov- 
ed of this ſeverity ; and it is now expreſcly enafted by 5 
Elz. cap. 1. ſeft. 21, 22. © That it ſhall not belaw{vl 
to kill any perſon attainted ir; a premunire, ſaving ſuch 
pains of death or other hurt or puniſhment, as here- 
tofore might with danger of law be done upon any perſon 
that ſhall ſend or bring into the realm, or within 
the ſame ſhall execute any proceſs, &. ſrom the ſee of 
Rome, Co. Lit. 130, 12, 68. 3 !nft, 128. Bro, Cat: 


confirm and conſecrate within twenty days the perſon 


197. Jenk. 199. F 


P R E 0s » 3% if 
| It is clearly agreed, that a perſon attainted in a pre- Foughit not to do, whereby man: By | 
munire can bring no aCttion whatſoever ; ncither is it ſafe ſong loſe their right ; ” 4 wn 7 wg gs oe "arg 
for any one, knowing him to be guilty, to give him any | 172 | FOE « Cowell, e it; 


aid, comfort or.relief, Co. Lit, 130, | : / (Oey (P 4h "OR ae 
It hath been refolved, that a ſtatute, by appointing ME. vin or Sg pep ntl by 6b 
' that an offender ſhall incur the penalty and danger men- | right of - his place for his maintenance. So c Power ch 
tioned in the 16 Rich, 2. C. 5. Goes not confine the pro- | is properly uſed for that ſhare which ever Ss woe _ 
ſecution or -=— oltence to the particular proceſs thereby | hendary receiveth yearly out of the prvaturl x - nodal "_ ” 
iven, 1/ent. 173 church ; and pr 1 ; 
It is holden, that the ſtatute of premunire which erves | ſome a demroggeig A 5 Vary navy? drone. Fupes 
a general {o:feiture of all the lands and tenements of the | maintenance of a clerk. or cbr f "aol ns 
oltender, extends not to Jands 1n tail. Co. Lit. 130. church, and is commonly firnamed of th Pp 4 os 
it hath been adjudged, that a pardon of all milprifions, [the profit groweth. And theſe prebends are er ap 
treſpaſles, offences, and contempts, will parcon a pre- |or with dignity. Simple prebends are thoſe ND LS 
munire, Cro. Jac. 336. 2 Bulit, 299. more but the revenue fowards their maintenance : Pre- 
The defendant in a premunire mult regularly appear in | ends with dignity are ſuch as have juriſdiction annexed to 
erſon, whether he be a peer or commoner, unlels he is |them, according to the divers 4b in over ſeveral 
diſpenſed with by ſome writ or grant for that purpoſe ; |church. Of this, ſee more in the Decretals, tit "te Fr ”s 
but in the caſe of Sir Anthony A7ildmay, he was allowed | bendis & Dignmtat. Prebenda ſtrictly. taken; is oof 
to plead a pardon to a premunire by attorney; but it has | maintenance which daily prebetir to another z but now 
been thought that there was ſome clauſe to this efſeCt in | it ſignifies the rents and profits belonging to the church 
the pardon. 3 /n/7. 125. 1 Roles Rep. 190. 2 Buljt.| divided into thoſe portions called prebenaa, and it differs 
299. 2 Hawk. PB. C. 273. from canontica, which is a right obtained in the church, 
Upon an indictment ot a pra munire, a peer of the|by being received into the cathedral or college : Et pot 
realm ſhall 1:0t be tried by his peers. 12 Co. 92. Lord | :ſſiznattonem flallum in choro & Iicum in capituls. But 
Vaux's Cale. B_ pr ebenda 18 a right of receiving the profits for the duty 
Upon an information on the ſtatute 6 Geo. 1. c. 18. | performed in the church, ſufficient ſor the ſupport of the 
for ſetting up a bubble called the North Sea, it was de- | perſon in that divine office where he reſides; and it pro- 
termined, that the court was not obliged by that aCt to] ceeds from canonica as a daughter from her mother Core 
give the whole judgment, as in caſe of a praemunzre, | pus prebende is that which is received by a prebendarys 
agzinſt the defendant, but only ſuch parts of it as in their [over and above the profits which are always for bis dail 
difcretions they ſhould think fit ; and accordingly a fine | maintenance. Prebenda and probenda were alſo in 01d 
of 5/, was ſet on the party convicted, and judgment that | deeds uſed. for proviſions, provend, or provender. Pra 
he ſhoujd remain in priſon during the King's pleaſure. |equo /uo unum buſhel avenarum pro prebenda capienda. 
2 Lord Ruym. 14601. The King v. Cawacd. Coucher Book in Dutchy-office, tom. 1. fol. 45. Cowell, 
P.aceyoiitus vilac, Is uſed ſometimes for the con |edit. 1727. EE | 
ſtable of a town, or petit-conltable. Cromp, Furi/d. fol. | Prevendary, ( Prebendarius) Is he that hath ſuch a 
255 Howbeit the ſame author, fo/. 194. ſeems to ap- |prebend; ſo called, not a prebendo auxilium & conſilium 
piy it otherwiſe; for there quatuor homines prepeſiti are |epſcops, but from receiving the prebend. The golden 
thoſe four men, that for every town muſt appear before | prebendary of Hereford, other wiſe called prebendarius epiſ- 
the juſtices of the foreſt in their circuit. It is ſome- | cop, is one of the twenty-eight minor prebendaries there, 
times uſed for a head or chief officer of the King, in a|who has ex officio the firſt canon's place that falls, was 
town, manor or village, or a reeve, See Arceve. Ani-|anciently confeſſarius to the cathedral church, and to the 
malia & res invente coram ip/o (prepoſito) & ſacerdote du-| biſhop, who had the altarages; whereby, in reſpect of 
cenda erant, LL. Edw. Confeflor. cap 28. This pr@-|the gold, and other rich offerings formerly made there, he 
fþ:/itus ville in our old records, does not anſwer to our [had the name of golden prebendary, | 
preſent conſtable, or headborough of a town ; but was | Precaria', Are days works, which the tenants of 
no more than the reeve, or bailift of the lord of the ma- |ſome manors are bound, by reaſon of their tenure, to do 
nor, ſometimes caJled the /erviens ville. By the laws of | for their lord in harveſt; and in divers places are vulgarly 
Henry the Firſt, the lord anſwered for the town where | called bind-days, for biden-days, which in the Saxon Dres 
he was reſident; where he was not, his dapifer, or ſe- |precarias fonat: for biden is to pray or intreat, 'This 
neſchal, if he were a baron : but if neither of them |cuſtom is plainly ſet forth in the great book of the Cu/- 
could be preſent, then prepoſitus & quatuer de unaquagque | toms of the Monaſtery of Battel, tit. Appelderham, fol. 60: 
villa, 1. e. the reeve and ſour of the moſt ſubſtantial in- | Cowell, edit. 1729. _ 
habitants were ſummoned in. See Dr. Brady's Gloſſary to] Preeredence, Statute for regulating precedence of 
Introdudtion to Engliſh Hiſtory, pag. 97. [lords and other great officers in parliament, 31 Hen. 8. 
Preſecitare «d cccleſiam, Originally denotes the patrons | c. 10. | Et | 
ſending or placing an incumbent in the church, and is | Precedents, Are examples or authorities to follow, 
made only for repreſentare, which in the council of|in judgments and determinations in the courts of juſtice. 
| Lateran, and elſewhere, occurs alſo for preſentare. Sel-|If we ſhall adjudge contrary to received precedents, 
den of Tithes, pag. 399. | it will be of evil example to the young apprentices 
 Preatum falcabile, A meadow or ground fit for mow- |and ſtudents of the law, inſomuch that they will not 
ing; Furatcres dicunt quod pradifia platea a tempore quo, | know what to give credence to; whether o}d books or 
&c, fuit pratum falcabile u/que ad prediflum annum quo|new judgments. 1 Show. 124. Arg. cites 33 H. 6. 41, 
FH prediftus ilud arravit, Tin. 18 Ed. 1. in Banco. | Per Priſcot, REY LE 4 


Rot. 50. R, | | Two or three precedents will not make a law, and eſ- 
32cayer, dee Oervice and Darraiments. - |[pecially where there are forty to the contrary. Br. Retorn 
P2ay in aid. See Kd. [de Brief, pl, 93. cites 5 E4. 4. 109. TO 
Yreachmg, Prohibited without licence of the dioceſan, | In wenire facias the ſherilF returned the names of twelve 

2 Hen. 4. c. 15. Sce Legurer. - only upon the back of the writ, and not in a ſchedule 


: Preamvle, { Pr:amium, takes name from the prepoſi- |as is uſual, and he returned venire fect, and not executis 
tion pre, before, and ambuls, to walk ; as if we would |i/1us brevis And all the Juſtices of both benches agreed, 
fay, to walk before) The beginning of an aCt is called |that they would not change the ancient courſe, 'for the 
the preamble, which is a key to open the intent of the | miſchief which might happen ; for if twelve only ſhould 
makers of the aCt, and the miſchieſs which they would | be returned, none can have a jury without a fales, if any 
remedy by the ſame. As for example, the ſtatute made | be challenged; by which they cauſed the ſheriff to amend 
at Weſtminſter 1. cap. 7. which gives an attaint, the |the return in pain of amercement; and yet the writ 15 
preamble is thus, Foraſmuch as certain people doubt | venire facias 12 /iberos & legales homines, &c. Br. Retorn 


very little to give falfe verdiCts, or oaths, which they de Briefs, pl. 84. cites 2 H. 75.8, 
Vor., Il. NY 115. | 6 U | 


A coun- 
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A counſellor ought not to be heard to ſpeak againlt | 
common precedents. 1 Show, 124. cites 13 H. 7. 23. 

A will, whereby the heir was diſinherited, and the 
eſtates given to two infants, ſtrangers, though obtained 
by great fraud and circumvention of the father of one of 
the infants, was denied to be ſet aſide for want of a pre- 
cedent, though the Lord Chancellor declared his refolu- 
tion to do all he that could; and though he had direc- 
tions from the houle of Lords to decree according to Juſ- 
tice and equity, though no precedent could be found. 2 
Ch. R. 236. 15 Car. 2. Roberts v. Fine. 

In the caſe of Fry v. Porter, Mod.. 307. Paſch. 22 
Car. 2. in Canc. Vaughan Ch. ]. ſaid, He wondered 
to hear of citing of precedents in matters of equity ; for 
if there be equity in a caſe, that equity is an univerſal 
truth, and there can be yo precedent in it; fo that in 
any precedent that can be produced, if it be the fame 
with this caſe, the reafon and equity is the ſame 1n it- 
ſelf ; and if the precedent be not the ſame cafe with this, 
it is not to be cited, being not to that purpoſe. But 
Bridgman Lord Keeper ſaid, Certainly precedents are 
very neceſſary and uſeful to us; for in them we may 
find the reaſons of the equity to guide us; and be- 
fide the authority of thoſe who miade them 1s much to 
be regarded. We ſhall ſuppoſe they, did it upon great 
conſideration, and weighing of the matter, and it would 
be very ſtrange and very ill, if we ſhould diſturb and ſet 
alide what has bcen the courſe for a long ſeries of time 
and ages. Hale Ch. B. faid, He knew there is no in- 
trinſical difference in caſes by precedents ; but there is a 
great Gifference in a caſe wherein a man is to make, and 
where a man ſees (and is to follow) a precedent; in the 
one caſe a man is more {triatly bound up, but in the 
other he may take a greater liberty and latitude ; for if a 
man be in doubt in equilibrio concerning a czſe, whether 
it be equitable or no, in prudence he wilt determine ac- 
cording as the precedents have been, eſpecially it they 
' have been made by men of good authority for learning, 
Ec. and have been continued or purſued. 
| Precedents in aQtions for words are not of equal autho- 
rity as in other ations ; becauſe norma /oquend; is the rule 
for the interpretation of them, and this rule is different 
in one age from what it is in another. Per cur. 10 Med. 
197. Hill. 12 Ann. B. R. Harriſon v. Thornborough. 

In the caſe of a lapſed deviſe by the deviſee's dying in 
the teſtator's life-time, Lord Ch. ]. Paxker, in delivering 
the reſolution of the court, faid, That he muſt have 
thought himſelf obliged to have ſubmitted to the num- 
ber and weight of authorities in that caſe, though he had 
not been ſatisfied with the reaſons upon which they were 
eſtabliſhed ; that to ſhake the Jaw when firmly eſtabjiſh- 
ed, is not to be done without the greateſt danger to the 
eſtates and properties of the ſubject. 1o 7d. 375. 


Hill. 3 Gee. 1, B. R. in the cale of Goodwright v. 
The altering ſettled rules concerning property, is the 


moſt dangerous way of removing land-marks ; per Par- 
ker Ch. ]J. J/ms's Rep. 399. Hill, 1717. in the caſe of 
Goodwright v. Wright. ONT | 

Where things are ſettled and rendered certain, it will 
not be ſo material how, as long as they are ſo, and that 
all people know how to act; per Ld. Ch, Parker. Wns's 
Rep. 452. Trin. 1718. in the caſs of Butler v. Duncomb. 

Lord C. Talbot. ſaid, He thought much better to ſtick 
to the known general rules, than to follow any one par- 
ticular precedent which may be founded on reaſons un- 
known to us. ouch a proceeding would confound all 
property. And then citing the caſe of Lady Laneſborovgh 
v. Fox, as of the ſtrongeſt authority to the caſe in point, 
his Lordſhip ſaid, that though it had not been in the 
houſe of Lords, he ſhould have thought himſelf bound 
'togo according to the general and known rules of law, 
Caſes in Chan. in Ld. Talbat's time, 26, 27. 

It is dangerous to alter old eſtabliſhed forms. Per 
Ld. Talbot, Caſes in Chan. in Ld. Taibot's time, 196. 
Paſch. 1736. in the caſe of Ne exeat regno to Scotland 
ſince the Union. Hunter v. Maccray. See 16 in, Abr. 
tit, Precedents * | 


Ling of a perſon or records before him; of which there 


Prelati eccleſie vocantur nedum ſuper iores ut eprſcepi, (rd 
| ) ; 
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Prece partium, Is when a ſuit is continued 
prayer, afſent or agreement of both parties. Sta, 13 £9 
I. cap. 27. Ll” 1 OS | TN 
ſometimes for a commandment in writing, ſent os 
by a Juſtice of peace, or other like officer, fo: the bring. 


by the 


are divers examples in the table of the Regi//er Fuiciu 
And in this ſenſe it feems to be borrowed fromthe cy. 
toms of Lombardy, where praceptum ſignifieth fſeripturam 
vel inſirumentum. Hotom. in verb. Peudal. & liz 
| Commentar. in libros feudor. in prefatione, Sometimes *; 
is taken for the provocation, whereby one man Inciteg 
another to commit a felony, as theft, murder, 6c. Standf. 
PI. Cor. fo'. 105. Bratton, lib. 3. trafl. 2. cap. vg. calls 
it fraceptum or mandatum, Whence we may obſerye 
three diviſions of offending in murder, prceptum, fortia 
conſilium ; praceptum being the indignation uſed before. 
hand ; forria the afhiffance in the fat, as to help or bind 
the party murdered or robbed ; con/iium advice either 
before or in the fact. The Civilians vie mandatum in 
this caſe. Cowell, edit. 1727. 

Precious jtones, May be imported or exported duty 
free, © Geo. 2:6. 7. | | | 

Precentract, (mentioned in fat. 2 & 2 Fg. 6. 
23+) Is a contraCt made before another contrad?, but 
relation eſpecially to marriages. 

jrcedial tithes, (Decime prediales,) Are thoſe which 
are paid of things ariſing and growing from the ground 
only, as corn, hay, fruit of trees, and ſuch like. 2 Fg, 
6. 13. See C's. [nft, fol. 649, See Tithrs, | 

Prce-emption, (Preemptrio,) Was a privilege allow. 
ed the King's purveyor, to the firſt buying of corp 
and other proviſions, before others, for the King's houſe, 
which is taken off by a ſtatute, made 12 Car. 2, 24, ; 

Prelate, (Prelatus,) We uſually interpret to be an 
archbiſhop or biſhop: but Spelman, in his Giof/ary, fays, 


ap, 


bath 


etiam inferiores, ut archidiaconi, preſbytert, plibam o& 1etio- 
res eccleftarum ; ſic enim im bulla privileg. apud Mat. Par. 
in Hen. 3. ſub anno 1246. Innccentias, &c, Univerſ; 
tam cathedralium quam aliorum prelatis, nec non patrenis 
ecclefiarum clericis & laicis per Regnum Anglia conſlituti, 
falutem, &c, Pag. 476. y 

Premiſſe#, Is that part in the beginning of a deed, 
the office of which 1s to expreſs the grantor and grantee, 
and the land or thing granted. 5 Rep. 55. 

The office of the premiſles is to name the grantor and 
grantee, and the thing to be granted or conveyed: of 
this two things are obſervable as regularly true; 1. That 
no perſon, not named in the premiſes of the deed, can 
take any thing by the deed, though he be afterwards nam- 
ed in the habendum, becauſe it is the premifſes of the 
deed that makes the gift ; and therefore when the lanis 
are given to one 1n the premitles, the hebendum cannor 
gire any ſhare of them to another, becauſe that would be - 
to retract the gilt already made, and conſequently to make 
a deed contrary and repugnant in itſelf; thus, ſor in- 
ſtance, if a charter of feoffment be made between 4. of 
the one part, and B. and C. of the other part, end A. 
gives lands to B. habendum to B. and C. and their hcirs; 
C. takes nothing by the habendum, becauſe all the lands 
were given to B. and conſequently C. cannot hold thoſe 
lands which are given before to another ; but in this caſe, 
if the habendum had been to B. and C, and their heirs, to 
to the uſe of B. and C. this had been a good limitation of 
a uſe, and confequently the ſtatute of uſes would carty 
the polleſſhon to the ute, and B. and C. thereby become 
joint tenants. C9, Lit, 6a, 9 Cy. 47 b, Hob. 275, 313 
2 Kol. Abr, bg. Cro. Tac. 504. Cro. Eliz. 58. 13 Go. 
54. Poph. 126. | 

50 if a deed of feoffment be made, without naming 
any feoffee in the premiſſes, habendum to B. and his 
heirs, it ſeems doubtful whether B. ſhall take any thing 
by this gift; for though there be not that repugnancy in 
this caſe as in the former, the lands being given to no- 
body in the premiſfſes of the deed, and conſequently the 
hbabendum cannot be ſaid to be contrary to the premiſſes, 


but 
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-þyt rather explanatory in deſcribing who ſhall hold the 
| lands which were given in in the premiſſes; and for this 
reaſon, it ſeems that my Lord |Coke holds, that the 
itt to B. is good z but by the opinion. of others, the gift 
% void, becauſe the habendum can only limit the dura- 
| oh of the eſtate, but no man can by virtue thereof bold 
lands which were not given to him. Jn Co. Lit. 7. a. 
Crt Fiz. 903. 2 Rol. Abr. 66, 67. ih 

if lands be given to a huſband, habendum to him and 
his wife, and to the heirs of their two bodies, the wife 
tnkes nothing, becauſe ſhe was not mentioned in the pre 
miſſesz and therefore {hall take nothing. of that w hich 
was before given entirely to her huſband, 2 Rol, Abr. 
7" there are theſe four exceptions from this rule : 
1, 1 bat it Jands be given in frank-marriage, the wo- 
man that is the cauſe of the gift may take by the haben- 
' Jum, though ſhe be not named mm the premiſſes ; as it 
lands be given t9 Fe S, habendum maritagium una cum, the 
woman who is daughter of the donor; this is. a 00d 
eſtate in frank mzrriage to them both ; becaule the pitt 
being totally on ner account, it 1s neceflary to the creation 
of the eſtate in the huſband that the wife ſhould take. 
Cr. Lit, 21. Plow. 158. Cro. Fac. 454. Poph. 126. 2 

I. Abr. 67. $t3 | | 
"* C grants of copy of courtroll; as if a copyholder 
ſurrenders to his lord, without limiting any uſe, and then 
the lord grants it in this manner; F. 8. cepit de domino, 
}þabendum to the ſaid F, S. and his wife, and the heirs of 
their Bodies begotten, this is a good. eſtate-tail in the 
witez for theſe cuſtomary grants, that are made in pur- 
ſuznce of a former ſurrender, are conſtrued according to 
the intention of the parties, as wills are; beſides that 
the cuſtom of the manor is the rule for the expoſition of 
ſuch ſort of grants, and in many manors ſuch fort of 


form is uſual. Poph. 125, 126. Broek's caſe. Cro. 
ac, 434+ 2 Rol, Abr. 67. Cre. Eliz. 3234s Downes 
and Hopkins. 


an eltate in remainder by limitation in the habendum. 2 
Rel. Abr. 68. Hiob. 313. Cro. Fac. 564. 


4. In wills; for if a man deviſes lands to F. S. ha- 


bendum to him and his wife, this is a good deviſe to the | 


wife; becauſe in conſtruCtion | of wills, the intention of 
the deviſor is chiefly regarded ; and wherever that diſco- 
vers itſelf it ihail take place, though it be not expreſſed 
in thoſe legal forms that are required in conveyances exe- 
cuted in a man's life-time. Plow. 158, 414. 2 Kod. 
| Abr. 68. | DT os 

Premium, (Pramium,) A reward: amongſt mer- 
chants it-is uſed for that ſum of money which the inſur- 
ed gives the inſurer for inſuring the ſafe return of any 
ſhip or merchandize. Stat. 19 Car. 2. cap. 4. 

P:ender, Is the power or right of taking a thing be- 
fore it is offered; from the French prendre, i. e. acci- 
pere : it lies in render, but not in prender. C9. Rep. 1 par. 
dir Fobn Peter”s cale. : | | 

render de baron, Signihes literally to take a huſ- 
band; but it is uſed as an exception to deprive a woman 
from purſuing an appeal of murder againit the killer of 
her ſormer huſband. Staundf, Cor. lib. 3. cap. 59. 

Pcevenſed, (Prepenſus) Fore-thought; as malice 
prepenſed, malicia precegitata, when a man is ſlain upon 
a ſudden quarrel; yet if there were malice prepenſed tor- 
merly between them, it makes it murder; or, as it is 
called in the ſtatute 12 Hen. 7. c 7. prepenſed murder. 
dee Marder. 3 nf. fol. 51. pray ug 

Peecogatine, (from pre, ante, and rogare, to aſk or 
demand) Is a word of large extent excluding ail the 
tights and privileges which by law the King bath, as 
head and chief of the Commonwealth, and as intruſted 
with the execution of the laws. 4 Bace Abr. 149. See 
Stamp, Prarog. cape 1. Cos Lit. go. 

The nature of our conſtitution is that of a limited 
monarchy, in which the legiſlative power is lodged in the 
King, Lords and Commons ; but the King is intruſted 
vith the executive part, and from whom all juſtice is 
faid to flow ; hence he is ſtyled the head of the common» 
wealth, ſupreme governor, parens patrie, Fc, but till 


, | war and peace. 
3. That a man not named in the premiſſes may take | 


MB 

he is to make the law of the land the rule of his govern= 
| ment ; that being the meaſure as well of his power, as 
of the ſubjets obedience: for as the law afferts, main« 
tains, and provides for the ſafety of the King's royal per- 
fon, crown and dignity, and all his juſt rights, reve- 
nues, powers, and prerogatives; ſo it likewiſe declares 
and aſſerts the rights and liberties of the ſubjet. 1 And: 
153. Co. Lit. 19, 75. 4 Co. 124. 4 Bac. Abr. 149. 

Hence it hath been eſtabliſhed as a rule, that all prero- 
gatives muſt be for the advantage and good of the people; 
otherwiſe they ought not to be allowed by the law. Afoor _ 
672. Show. P. C. 75. 4 Bac. Abr. 149. 

The rights and prerogatives of the crown are in moſt 
things as ancient as the law itſelf ; for though the ſtat; 
17 Edw. 2. commoly called the ftatute De prerogativa 
Regis, ſeems to be introduftive of lomething new, yet 
ior the moſt part it is but a ſum ox collection of certain 
prerogatives that were known !aw long before: as that 
the King's wardſhip of lands held in capite did attract 
the ward{hip of land held of others ; that the grant of a 
manor did not pals an advowſon appendant, unleſs nam- 
ed; that the King hath a right to eſcheats, wrecks, royal 
hiſhes, and many others which were ancient preroga=- 
tives of the crown. Bendl. 117. 2 Injt. 263, 496. 10 
Co. 04. 4 Bac, Abr. 149. 


I. Of the commencement of the King's reign, and his pre- 
rogative as univerſal occupant. 
2. Of the King's prerogative in eſcheats; in ſeas an 
navigabls rivers ; in ſwans and fiſh; in beacons and light- 
houſes ; in wreck ; in coins and mines ; in derelict goods, and 
in waifs, ſtrays, and treaſure trove. " b 
3. Of the King's' prerogative over the perſons of his ſub- 
Jefts, in refiraining them from going abroad, and command- 
ing them to return home. | 4 
4. Of the King's prerogative in relation to Civil and Ec- 
clefiaſitcal juriſdiction ; in creating officers, and in making 


5. Of the King's prerogative in relation to his debts, 


I. Of the commencement of 
rogative as univerſal occupant, = 

Upon the death or demiſe of the King, his heir is that 
moment inveſted with the kingly office and regal power, 
and commences his reign the ſame day his anceſtor dies 
whence it 1s held as a maxim, that the. King never dies. 
7 Co. 12. in Calvin's caſe. b Co. 27. 7. Co. 30. 
_ And herein we muſt take notice, that the rules of 
deſcent are the ſame with thoſe that govern private in- 
heritances, except only as to the rule. of poſſeſſio fratris ; 
which does not hold in the deſcent of the crown or its 
poſleſhons : neither is half-blood any impediment in ſuch 


the King's reign, and bis pre- 


| caſe; for the brother of the half-blood ſhall be preferred 


to the ſiſter, in the enjoyment of the crown, as the moſt 
capable of the two, by the advantages and prerogative of 
his ſex. Co. Lit. 15. bs FI | 

Therefore, if the King hath iſſue a fon and a daughter 
by one venter, and a fon by another venter, and pur- 
chaſes lands and dies, and the eldeſt ſon enters, and dies 
without iflue, the daughter ſhall not inherit thoſe lands, 
nor any other fee-fimple lands of the crown, but the 
younger brother ſhall have them, together with the crown. 
Co. Lit. I 5. b. | | PR}. 

As the King commences his reign from the day of the 
death of his anceſtor, it hath been held, that compaſling 
his death before coronation, yea before proclamation of 
him, 1s compaſling of the King's death within the ſta- 
tute of 25 Ed. 3. he being King preſently, and the pro- 
clamation and coronation only honourable ceremonies for 
the farther notification thereof, 3 Int. 7. 1 Hal, Hif. 
P. C. 101. | 

Alſo it is held, that every King for the time being in 
the actual poſſeſhon of the crown, is a King within the 
intention of the above mentioned ſtatute; for there is a 
neceſlity that the realm ſhould have a King, by whom, and 
in whole name, the laws are to be adminiſtered ; and 
the King in poſſeſſion, being the only: perſon who either 
doth or can adminiſter thoſe laws, mulſt be the only perſon 


who hath a right to that obedience which is due to him 
| | | | who 
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who adminiſters thoſe laws; and ſince by virtue thereof | crown. 
| Mare Clau/. 


he ſecures to us our lives, liberties, and properties, and all 
other advantages of government, he may juſtly claim 
return of duty, allegiance, and ſubjection. 1 Hawk, P. 


C. 25. | 

ie th been ſettled, that all judicial afts done by 
Henry the Sixth, while he was King, and alſo all pardons 
of felony and charters of denization granted by him, were 
valid ; but that a pardon made by Ed. 4. betore he was 
actually King, was void even after he came to the crown. 
1 Haw4. 36. and the authorities there cited. 

The rightful heir of the crown, during ſuch time as, 
the uſurper is in plenary poſleſhon of it, and no potlethon 
thereof in the heir, is not a King within this act ; as was 
the caſe of the houſe of ork, during the plenary pol- 
ſeſſion of the crown in Hen. 4. Hen, 5, Hen. 6. But if 
the right heir had once the poſſeſſion of the crown, as 
King, though an uſurper had gotten the poſleſhon thereof, 
yet the other continues his ſtyle, title and claim thereto, 
and afterwards re-obtains the full poſſeſhon thereof ; a 
 compaſling the death of the rightful heir, during that in- 
terval, is compaſling of the King's death within this act ; 
for he continued a King till, gua// in poſſeſſion of his 
kingdom ; which was the caſe of Ed. 4. in that ſmall 1n- 
terval wherein Hen, 6. re-obtained the crown ; and the 
caſe of Ed. 5. notwithſtanding the uſurpation of his un- 
cle Rich. 3. 1 Hal. Hift. P. C. 104. 
| It was reſolved by the Judges in the caſe of Sir Z. 
Yane, that King Car. 2. was King de fafo as well as de 
jure, from his father's death ; and that therefore all thoſe 
who acted againſt and kept him out of poſſeſſion, in obe- 


| 2 Roll. Abr. 170. 


 dience to the powers then in being, were traitors. Keeling 
14, 15+ 1 Keb, 315. That no perfon was in poſſeſſion 
of any ſovereign power known to our laws. 1 Hawk. 
P.:G. 36. CEL | 

By the 1 M. 8. 3. cap. 1. ſet. 3. © The kingly office 
of this realm, and all prerogative, royal power, autho- 
rities, and jurifdiftion thereunto annexed, being inveſted 
in either male or female, are as abſolutely inveſted in the 
one as the other.” | | 

By 1 W. & M.ft. 2.c. 2. ſet. g. © Every perſon that 
ſhall be reconciled to, or hold communion with the ſee 
or church of Rome; or ſhall profeſs the popiſh religion; 
or ſhall marry a papiſt, ſhall be incapable to inherit or en- 

Joy the crown of this realm and Jre/and; and in ſuch caſe 
the people ſhall be abſolved of their allegiance, and the 
crown ſhall deſcend to ſuch perſons, being proteſtants, as 
ſhould have inherited the ſame, in caſe the perſons fo re- 
reconciled, &c. were dead.” 

And by ſe, 10. © Every Kiag and Queen, who ſhall 
fucceed in the imperial crown of this kingdom, ſhall on 
the firſt day of the meeting of the firſt parliament, next 

\ after his or her coming to the crown, fitting on the throne 
in the houſe of peers, in the preſence of the lords and 
commons, or at his or her coronation, before ſuch perſon 
as ſhall adminiſter the coronation oath, at the time of 
taking the ſaid oath (which ſhall firſt happen), make, ſub- 
ſcribe and repeat the declaration mentioned in the ſtatute 
30 Car. 2. }t. 2. for preſerving the King's perſon and go- 

 vernment, by diſabling papiſts from fitting in either houſe 
of parliament.” 

'The King, as King, cannot be a minor; ſo that grants, 
leaſes, &c. made by him, though under age, bind pre- 
ſently, and cannot be avoided by him, either during his 
minority, or when he comes of age; for the politic rules 
of government have thought it neceſſary, that he who is 
to govern and manage the whole kingdom, ſhould never 
be conſidered as a minor incapable of governing himſelf 
and his own affairs. Dyer 209. pl. 22. Plow. 209, Caſe 
of the Duchy of Lancafler, Co. Lit. 43. 5 Co. 27. 
Raym. 90. 

 __ 'Fhe King by our law is univerſal occupant, and al] 

property is preſumed to have been originally in the crown ; 
and that he partitioned it out in large diſtricts to the great 
men who had deſerved well of him in the wars, and were 
able to adviſe him in time of peace. Hence it is faid, 
that the King hath the direQt dominion; and that all 
lands are holden mediately or immediately from the 


9 


{attainder of felony, the eſcheat to the lord is pro defe2u 


| Rol. Rep. 251. 4 Inſt. 224. 


-Þ RB. 
Co. Lit. i. 


þ 
Dyer 154. 1 Bendl, 237. Sud. 


Hence it is, that if the ſea leaves any ſhore by a ſudden : 
falling off of the water, ſuch dereli& lands belong to the 
King ; but if a man's lands lying to the ſea are increaſed 
by inſenfible degrees, they belong to the ſoil adjoinin 
Dyer 326. 2 Kell. Abr, 170. x of 

So it a river, fo far as there is a flux of the ſea, leaves 
its channel, it belongs to the King; for the Engii/h (6, 
and channels belong to the King ; and he hath a propert 
in the ſoil, having never diſtributed them out to ſubjects, 


But if a river, in which there is no tide, ſhould leave 
its bed, 1t belongs to the owners on both ſides; for the 
have in that caſe the property of the ſoil; this Qeing a 
original part or appendix to the fea, but diſtributed out ;; 
other lands, 2 Roll. Abr. 170, 

It land be drowned, and fo continue for divers 
if it be after regained, every owner ſhall have his j 
again, if it can be known by the boundaries, 
Franas Barrington's Caſe, 

It is faid that there is a cuſtom in Lincolnſhire, that 
the lords of the manors ſhall have dereli& lands ; and that 
as ſuch it is a reaſonable cuſtom ; ſor if the {ea waſh 
the lands of the ſubject, he can have no recompenc 
leſs he ſhould be entitled to what he re 
8 Med. 107. 


years; 
tereſt 
8 Ce. Sir 


away 
TEC e, UN. 
gains from the ſeq, 


2. Of the King's prerogative in eſcheats ; in ſeas and ng. 
vigable rivers ; in ſwans and fiſh ; in beacons and light-hauſes ; 
n wreck ; in coins and mines ; in derelift goods ; and in waifs, 

rays, and treaſure trove. ip ; 

An eſcheat may be either per deifefum ſanouinis, or 
per deliftum tenentis ; but it is ſaid, that in cafe of an 


tenentis ; and the not deſcending, the conſequence of the _ 
corruption of the blood ; but ia caſe of treaſon, the lands 
come to the crown as an immediate forfeiture, and not 
as an eſcheat. Co. Lit. 13, 92, Goddb. 211. | 

If the the King's tenant dies without heir, the lands ſhall 
eſcheat and. revert again to the crown ; but the lands 
holden of any other lord hall, for want of heirs of the 
tenant, eſcheat to the lord. 2 Int. 34. Kelw. 104, 2 


If lands be held of the King as of an honour come to 
him by a common eſcheat, as the tenants dying without 
heir, or committing felony, theſe lands are part of the 
honour ;' otherwiſe if forfeited for treaſon, for then it 
comes to the King by reaſoa of his perſon and crown 
and it he grants them over, &c, the patentee ſha!l hold 
of the King in chief, 2 nf. 64. 

It was found by ſpecial verdiCt, that the prior of 
AZenton was ſeiſed of a houſe in Southwark, held of the 
archbiſhop of Canterbury, as of his borough of $7uthwart; 
and 30 Hen, ſurrendered to the King H. 8. who grant- 
ed the 'faid meſſuage and divers other lands in Lon4n, 
Middlejex and Efjex to F.S. and his heirs, to hold of 
him in /:bero burgagio by fealty, for all ſervices and dc- 
mands, and not 7 capite z and afterwards Q. 7ar. grant- - 
ed the manor and borough of S2uthwark to the mayor and 
commonalty of London; and the tenant of the ſaid me{« 
{uage died without iſſue ; and the queſtion was, whether 
Q. £E1:z. or the patentees of the borough, ſhould have the 
eſcheat ; and adjudged it for the Queen ; for the firſt pa- 
tentee of the meſſuage beld it of the Queen in ſocage in 
capite, as of a ſeignory in groſs; and the words in {ihr 
burgagio are merely void ; for the land out of the borough 
cannot be held {bers burgagioz and there ſhall not be 
ſeveral tenures, for one tenure was reſerved by the King 
forall; and therefore of neceſſity it ſhall be a tenure in 
.loccage of the King. Cro. Eliz. 120. May v. Street. 

It 1s univerſally agreed, that the King hath the ſove- 
reign dominion in all feas and great rivers ; which 13 
plain from Se/den's account of the ancient Saxons who 
dealt very ſucceſsfully in all naval affairs ; and therefore 
the territories of the ng!i/h ſeas and rivers always reſided 
in the King. Seld. Mar. Cl. 251, &c. 1 Rot. Abr. 16S, 


| 


169, Co. 109, 1 Co. 141. 
9. $ 4 And 
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And as the King hath a prerogative in the feas, fo hath 
he likewiſe a right to the fiſhery and tothe ſoil ; fo that it 
a river as far as there is a flux of the ſea Jeaves its chan- 
'nel, it belongs to the King, Dyer 326. 2 Rol. Abr, 170. 
Hence the Admiralty court, which is a court for all 
maritime cauſes or matters ariſing upon the high Seas, is 
deemed the King's court; and its juriſdiction derived 
from him who proteds his ſubjeAs from pirates, and pro- 
vides for the ſecurity of trade and navigation. 4 nf, 142. 
Maily 66. | SIS | 

From the King's dominion over the ſea it was holden, | 
that the King, as proteCtor and guardian of the ſeas, 
might before any ſtatute made for commiſſions of 
ſewers, provide againſt inundations by lands, banks, &c. | 
and that he had a prerogative herein as well as in defend- | 
ing his ſubjeCts from pirates, &e, 10 Co. 141. Caſe of | 
Jfle of El;. | 


But notwithſtanding the King's prerogative in ſeas and | 


navigable rivers, yet it hath been always held, that a] All derelict goods 


ſubject may fiſh in the ſea ; which being a matter of com- 
mon rizht, and the means of livelihood, and for the good 
of the commonwealth, cannot be reſtrained by grant or 
preſcription. 1 £9. 4. 18, 19. Bro. Cuſtom, 46. Fitz. 
Bar. un Mead. 105. 2 Salk. 637. © | 
Alſo it is held, that every fubje&t of common right | 
may fiſh with Jawful nets, &c. in a navigable river as 
well as in the ſeaz and the King's grant cannot bar them 
| thereof; but the crown only has a right to royal fiſh, 
and that the King only may grant. 6 Afed. 73. Farren| 
y. Matthews. 1 Salk. 357.8. C. & S. P. per Holt Ch. ] 
on claim of Salmon piſcariam in the river Ex by grant from 
the King. | 
.” "Is King, as a perpetual ſign and acknowledgment 
of his dominion of the ſeas, hath ſeveral creatures re- 
ſerved to him under the denomination of royal creatures, 
as ſwans, ſturgeons, and whales ; all which are natives of 
ſeas and rivers. 7 Co. 16. WEI 
' It is clearly agreed, that the King only has a preroga- 
tive in beacons and light houſes ; and that he may erect 
any ſuch, and in ſuch places as will be moſt convenient 
for the ſafety and preſervation of ſhips, mariners and 
navigation ; alſo it ſeems to be the better opinion, that 
this being for the public utility, and one of the prero- 
gatives that he is intruſted with for the ſafety of the 
whole realm, he may ereCt ſuch beacon, &c. as well in 
the ſoil or ground of a ſubjeCt as in that of the crown ; 
and that he may do this without the ſubjeQ's conſent. 4 
Tn/l. 148. 12 C1. 13, Carter go. 2 Keb. 114. 3 Inf. 
204« | | 
Alſo it is clear, that the ſubjeQ hath not any power 
to ereCt any ſuch beacon, &c. without the King's licence 
and authority for that purpoſe. See the authorities ſupra 
and Carter 90. 
But by the 8 Eliz. it is enacted, ** That the maſter, 
wardens, and aſſiſtants of the Trinity houſe of Deptford 
Sirond, ſhall and may lawfully from time to time at their 
_ own will and pleaſure, and at their coſts, make, erect, 
and ſet up ſuch, and ſo many beacons, marks, and ſigns | 
for the ſea, in the fea ſhores and uplands near the ſea 
co2its, or forelands of the ſea only, for ſea marks, as to 
them ſhall ſeem meet; whereby the dangers may be! 
avoided, and the ſhips the 'better ' come to their -ports ;' 
and all ſuch. beacons, marks, and Hhgns ſo by them to be 
ereted, ſhall be continued, renewed and maintained 
from time to time at the coſts and charges of the ſaid maſ- 
ter, wardens, and aſſiſtants.” | 
By the Common Law the King hath an' undoubted 
right to wrecks; and his prerogative herein is founded on 
the dominion he has over the ſeas; and being fovereign 
thereof and proteCor of ſhips and mariners, he is intitled 
to the derelict goods of the merchant ; which is the more 
reaſonable, as it is a means of preventing 'the barbarous 
cuſtom of deſtroying perſons who in ſhipwrecks approach 
the ſhore, by removing the temptations to —— 
Gro, Fur. Belli 117, 132, 141 2 Inft. 167. Molloy 
237. Moor 224, © : 
It is clearly agreed,'that by the'Common Law the King 
hath a prerogative in, and is intitled to, all royal mines 


Ca. 18. 
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the earth ; and that he is intruſted with the coingge and 
making money current z and that he alone:can bring the 
mines and treaſures of any conquered country into. "4 by 
coining them out into his money, ; and this, prerogative 
is lodged in the King as he adminiſters juſtice to all ; 
and therefore the power and regulatign of that which js 


the common Ntandard and meaſure of a \ bartering and 


commerce is committed to his care. 
Abr. 66. $5 C. ride. 1,Ca 33d... ih 

Allo this prerogative is given tothe King as a neceſ- 
fary conſequence of the power of war and peace ; for 
there can be no wars made without the expence and con- 
ſumption of treaſure, Plow. 315, . $4 N-- 

Beſides it was thought, that it any other perſons had 
power of mines of gold*and filver, they might by theſe 
immenſe treaſures prow too formidable, and wreſt that 


Nav. 19. 2 Rel. 


| authority from the King which was depoſited in his hands 


only. Phw. 


16, 


» and in which no, man hath a pro- 
perty, belong to the, King as well as, derelict lands; fo 
of extraparochial tithes, though things of an eccleſia ical 
nature. Bro. tit. Prereg. pl. 12. 2 Vent. 267, 268, 5 
2 In/i. 646. | REP 

So if a perſon dies inteſtate, and without kindred, his 
goods and chattels belong to the King z and berein'the 
uſual courſe is ſaid tobe 5 a perſon to procure the King's 


r 


F 


to adminiſtration. 1 Salk. 3 


of the finder, jn whom it was by the ſtate of nature, and 


is veſted in the King, in recompence for his trouble and 


charge in the execution of juſtice. 5 Co. icg. 


| But at'the Common Law, the owner purſuing the felon, 
and the felon waiving the goods, the -owner may. retake 
them ; alſo upon an appeal of felony, the owner is in- 


titled to a writ of reſtitution; and as a farther encou- 


ragement for the proſecution of felons, by the 21 H. 8. 
c. 11, it is provided, that if the party comes in as evi- 
dence on the indiftment, and attaint the felon, he ſhall 
have a writ of reſtitution 

4 Bac, Abr. 164. 


_ 3» Of the King's prerogative over the perſons af bis ſub- 
jetts, in refirat ning them from going abroad, and command+ 
ing them to relurn home. | 
All perſons born in any part of the King's dominions, 
and within his proteCtion are his ſubjects, and alſo thoſe 
born in Treland, Scotland, Wales, the King's plantations 
or on the Englifb ſeas; who by their birth owe ſuch an 


inſeparable allegiance to the King, that they cannot by 


any act of theirs renounce or transfer their ſubjeQion to 
any foreign prince. 
37%, Co. Lit. 129. Dyer 300. See Aliens. 

All the ſubjeCts of a foreign prince coming into Eng- 
land, and living under the proteCtion of our, King, may, 
in reſpeCt of that local ligeance which they owe to him, 
be guilty of high treaſon, and indited that they contra 
daminum Regem (the words. naturalem dominum ſuum be | 
ing omitted) did compaſs, &c, contra ligeantie ſug debi 


tum; and it is ſaid, that even an ambaſſador commit - 


ting treaſon againſt the King's life, may be condemned 
and creme vgs and that = other a he ſhall be 
ſent home. 3 int. 4, 5. Dyer 1 Salk. 630. I 
Hawk, P, ga i Hal. Hiſt, Þ.C 59. & | 

But aliens who in an hoſtile manner invade the king- 
dom, whether their King were at war or peace with 
ours, and whether they come by themſelves, or in com» 
pany with Engliſh traitors, cannot be puniſhed as trai- 
bart but ſhall be dealt with by martial law. 1 Hawk. 

Go Ib | J&8 | ; 
If the King of England makes a new conqueſt of any 
country, the perſons there born are his: ſubjeQs z for by 
ſaving the lives of the people conquered he gains a right 
and property in ſuch people, and may impoſe on them 
what law be pleaſes. Dyer 224. PVaugh. 281. 

But until ſuch laws given by the conquering prince, 


of gold and ſilver, and treaſures of gold and filrer hid in' 
VoL, ll. N* 116, | 


| the laws and cuſtoms of ba conquered country 


ſhall 
hold 


letters patents, and then the ordinary admits the patentee 


As to goods waived, Lb belong to the King, and 
are in him without any office ; becauſe the property is 
in nobody, and therefore by public y tapes is put out, 


awarded by the Judge of aſfliſe, 


7 Co. 1, &c. Calvin's cale, Molloy 
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who adminiſters thoſe laws; and fince by virtue thereof | crown. Co. Lit. 1, Dyer 154. 


he ſecures to us our lives, liberties, and properties, and all 

other advantages of government, he may jultly | claim 
return of duty, allegiance, and ſubjection. 
C. 25. 
ie th been ſettled, that all judicial a&ts done by 
Henry the Sixth, while he was King, and alfo all pardons 
of felony and charters of denization granted by him, were 
valid; but that a pardon made by E4._4. betore he was 
actually King, was void even after he came to the crown. 
1 Haw4. 36. and the authorities there cited. 

The rightful heir of the crown, during ſuch time as | 
the uſurper is in plenary poſſeihon of it, and no poticthon | 
thereof in the heir, is not a King within this act ; as was 

'the cafe of the houſe of Yorh, during the plenary poſ- 
ſeſſion of the crown in Hen. 4. Hen, 5. Hen. 6. But it 
the right heir had once the poſſeſſhon of the crown, as 
King, though an uſurper had gotten the poſlcihon thereof, 
yet the other cominues his ſtyle, title and claim thereto, 
and afterwards re-obtains the full pofſleihon thereof ; a 
compaſling the death of the rightful heir, during that 1n- 
terval, is compaſlling of the King's death within this act z 
ſor he continued a King fill, guaff in poſlethon of his 
kingdom ; which was the caſe of &d. 4. in that ſmall in- 
terval wherein Hen, 6. re-obtained the crown ; and the 
caſe of £4. 5, notwithſtanding the uſurpation of his un- 
cle Rich. 3. 1 Hal. Hift. P. C. 104. 

It was reſolved by the Judges in the caſe of Sir Z. 


1 Hawk, P. |. 


Vane, that King Car. 2. was King de fatto as well as de 
jure, from his father's death ; and that therefore all choſe 
who acted againſt and kept him out of poſſeſſion, in obe- 


PR 


1 Bendl, | .1,] 
Mare Clauf. ola: 

Hence 1t is, that if the ſea leaves any ſhore by a 
falling off of the water, ſuch derelict lands belon 
King; but if a man's lands lying to the ſea are j 
by inſenbible degrees, they belon 
Dyer 326. 2 Kell. Abr. 170. 

So if a river, ſo far as there is a flux of the ſep, leaves 
its channel, it belongs to the King; for the Ergiih (e 
and channels belong to the King ; and he hath a propert 
in the ſoil, having never diſtributed them out to ſubjects, 
2 Roll. Abr. 170. _ ; 

But if a river, in which there is no tide, ſhould leave 
its bed, 1t belongs to the owners on both ſides ; for the 
have in that caſe the property of the ſoil; this being a 
original part or appendix to the fea, but diſtributed ow: ;. 
other lands, 2 Koll. Abr. 170, x 

It land be drowned, and fo continue for divers years, 
if it be after regained, every owner ſhall have his interet 
again, if it can be known by the boundaries. 8 C\., $;, 
Franas Barringtor's Caſe, TED 

It 18 faid that there is a cuſtom in Lincolnſhire, that 
the lords of the manors ſhall have derelict lands ; and that 
as ſuch it is a reaſonable cuſtom ; ſor if the ſea waſh mi 
the lands of the ſubject, he can have no recompence, 5 


leſs he ſhould be entitled to what he regains from the ſeq 
8 Med. 107. ; 


to the 
: ncreated 
g to the ſoil adjoining, 


[ 
Oo 


2. Of the King's prerogative in eſcheats;, in ſeas and ng. 
vigable rivers ; in ſwans and fiſh ; in beacons an4 light-heuſes 
mn wreck ; in coins and mines ; in derelift goods ; and in wWaifs, 


dience to the powers then in being, were traitors. Keeling 
14, 15. 1 Keb, 315. That no perſon was in poſſeſſion 
of any ſovereign power known to our laws, 1 Hawk. 
:P, Ce 36: | 

By the 1 M. Pt. 3. cap. i. ſet. 3. © The kingly office 
of this: realm, and all prerogative, royal power, autho- 
rities, and juriſdiQion theceunto annexed, being invelted 
in either male or female, are as abſolutely invetted in the 
one as the other.” | | ak 

By 1 VV. & M.f. 2.c. 2. ſer. g. © Every perſon that 
ſhall be reconciled to, or hold communion with the ſee 
or church of Reme; or ſhall profeſs the popith religion; 
or ſhall marry a papiſt, ſhall be incapable to inherit or en- 
joy the crown of this realm and Trel/and ; and in ſuch caſe 
the people ſhall be abſolved of their allegiance, and the 
crown ſhall deſcend to ſuch perſons, being proteſtants, as 
ſhould have inherited the ſame, in caſe the perſons ſo re- 
reconciled, &c. were dead.” _ 

And by /e#. 10. * Every Kiag and Queen, who ſhall 
fucceed in the imperial crown of this kingdom, ſhall on 
the firſt day of the meeting of the firſt parliament, next 
after his or her coming to the crown, fitting on the throne 
in the houſe of peers, in the preſence of the Jords and 
commons, or at his or her coronation, before ſuch perſon 
as ſhall adminiſter the coronation oath, at the time of 
taking the ſaid oath (which ſhall firſt happen), make, ſub- 
{ſcribe and repeat the declaration mentioned in the ſtatute 
30 Car. 2. /t. 2. for preſerving the King's perſon and go- 
vernment, by diſabling papiſts from fitting in either houſe 
of parliament.” _ | 

The King, as King, cannot be a minor; ſo that grants, 

| leaſes, fc. made by him, though under age, bind pre- 
ſently, and cannot be avoided by him, either during his 
minority, or when he comes of age; for the politic rules 
of government have thought it neceſſary, that he who is 
to govern and manage the whole kingdom, ſhould never 
be conſidered as a minor incapable of governing himſelf 
and his own affairs. Dyer 209. pl. 22. Plow. 209, Cale 
of the Duchy of Lancaſter, Co. Lit. 43. 5 Co. 27. 
Raym. 90. | | 

'The King by our law is univerſal occupant, and al] 
property is preſumed to have been originally in the crown ; 
and that he partitioned it out in large diſtricts to the great 
men who had deſerved well of him in the wars, and were 
able to adviſe him in time of peace, lence it is faid, 
that the King hath the dire&t dominion; and that all 

| lands are holden mediately or immediately from the 


2 


{ Rol. Rep. 251. 


rays, and treaſure trove. 

An eſcheat may be either per difeftum ſanguinis, of 
per deliftum tenentis; but it is ſaid, that in cafe of an 
attainder of felony, the eſcheat to the lord is pro efefu 
tenent!s; and the not deſcending, the con{equence of the 
corruption of the blood ; but in caſe of trealon, the lands 
come to the crown as an immediate forfeiture, and not 
as an eſcheat. Co. Lit. 13, 92, Gods. 211. 

If the the King's tenant dies without heir, the lands ſhall 
eſcheat and revert again to the crown ; but the lands 
holden of any other lord ſhall, for want of heirs of the 
tenant, eſcheat to the lord. 2 In/t. 34. Kelw. 104, 2 
4 Inſt. 224. : 

If lands be held of the King as of an honour come to 
him by a common elcheat, as the tenants dying without 
heir,, or committing felony, theſe lands are part of the 
honour ; otherwiſe 1f forfeited for treaſon, for then it 
comes to the King by reaſoa of his perſon and crown; 
and it he grants them over, &c. the patentee ſhall hold 
of the King in chief, 2 nf. 64. 

It was found by ſpecial verdi&t, that the prior of 
Menton was ſeiſed of a houſe in Southwark, held of the 
archbiſhop of Canterbury, as of his borough of $y,uthwart; 
and 3o Hen, ſurrendered to the King H. 8. who grant- 
ed the ſaid meſſuage and divers other lands in Lond:n, 
| Middleſex and Z/jex to F.S. and his heirs, to hold of 
him in /ibero burgagio by fealty, for all ſervices and dc- 
mands, and not 7x capite z and afterwards Q. 7ar. grant- 
ed the manor and borough of S:zuthwark to the mayor and 
commonalty of London; and the tenant of the (aid me 
ſuage died without iſſue ; and the queſtion was, whether 
Q. £17:z, or the patentees of the borough, ſhould have the 
eſcheat ; and adjudged it for the Queen ; for the firlt pa- 
tentee of the meſſuage beld it of the Queen in ſocage in 
capite, as of a ſeignory in groſs; and the words tn /iber 
burgagio are merely void ; for the land out of the borough - 
cannot be held {ibero burgagio; and there ſhall not be 
ſeveral tenures, for one tenure was reſerved by the King 
for all; and therefore of neceſſity it ſhall be a tenure in 
.loccage of the King. Cro. Eliz. 120. May v, Street. 

It 1s univerſally agreed, that the King hath the ſove- 
reign dominion in all feas and great rivers; which 13 
plain from Selden's account of the ancient Saxons who 
dealt very ſucceſsfully in all naval affairs ; and therefore 
the territories of the ng!i/h ſeas and rivers always reſided 
in the King. Seld. Mar. Cl. 251, &c. 1 Rot. Abr. 165, 
169, 5 Go. 109, 1 Go. 141, 
| | And 
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And as the King hath a prerogative in the feas, ſo hath 
he likewiſe a right to the fiſhery and to the ſoil ; ſo that it 
a river as far as there is a flux of the fea leaves its chan- 
nel, it belongs to the King, Dyer 426. 2 Rol. Abr, 110. 

Hence the Admiralty court, which is a court for al] 
maritime cauſes or matters ariſing vpon the high Seas, is 
deemed the King's court; and its juriſdiction derived 
from him who proteds his ſubjeQs from pirates, and pro- 
vides ſor the ſecurity of trade and navigation. 4 [n/?, 142. 
1M: {] Ty 66. 

From the King's dominion over the ſea it was holden, 
that the King, as proteCtor and guardian of the ſeas, 
might before any ſtatute made for commiſſhons of 
{ewers, provide againſt inundations by lands, banks, &c. | 
and that he had a prerogative herein as well as in defend- 
ing his ſubje&ts from pirates, &c, 10 Co. 141. Cale of 
_ 

But notwithſtanding the King's prerogative in ſeas and | 

navigable rivers, yet it hath been always held, that a| 
ſubject may fiſh in the ſea ; which being. matter of com- 
mon rizht, and the means of livelihood, and for the good 
of the commonwealth, cannot be reſtrained by grant or 
preſcription. 1 Ed. 4. 18, 19. Bro. Cuſtom, 46. Fitz. 
Bar. # Mod. 105. 2 Salk. 637. - 
Alſo it is held, that every faubje&t of common right 
may fiſh with Jawful nets, &c. in a navigable river as 
well as in the ſea; and the King's grant cannot bar them 
thereof ; but the crown only has a right to royal fiſh, 
and that the King only may grant. 6 Ad. 73. Farren 
y. Matthews. 
on claim of Salmon piſcariamin the river Ex by grant from 
the King. | XY | 

The King, as a perpetual ſign and acknowledgment 
of his dominion of the ſeas, hath ſeveral creatures re- 
ſerved to him under the denomination of royal creatures, 
as ſwans, ſturgeons, and whales ; all which are natives of 
ſeas and rivers. 7 Co. 16. | 

It is clearly agreed, that the King only has a preroga- 
tive in beacons and light houſes ; and that he may erect 
any ſuch, and in ſuch places as will be moſt convenient 
for the ſafety and preſervation of ſhips, mariners and 
navigation ; alſo it ſeems to be the better opinion, that 
this being for the public utility, and one of the prero- 
gatives that he is intruſted with for the ſafety of the 
whole realm, he may ere ſuch beacon, &c. as well in 
the ſoil or ground of a ſubjeCt as in that of the crown ; 
and that he may do this without the ſubjeQ's conſent. 4. 
TIn/l. 148. 12 Co. 13. Carter go. 2 Keb. 114. 3 In}, 
204s : 

Alſo it is clear, that the ſubjeQ@ hath not any power 
to ereCt any ſuch beacon, &c. without the King's licence 
and authority for that purpoſe. See the authorities ſupra 
and Carter 90. | | NOR | 

But by the $8 El:z. it is enacted, ** That the maſter, 
wardens, and aſhſtants of the Trinity houſe of Deptford 
Strond, ſhall and may lawfully from time to time at their 
own wiil and pleaſure, and at their coſts, make, erect, 
and ſet up ſuch, and ſo many beacons, marks, and figns 
for the ſea, in the fea thores and uplands near the ſea 
co2its, or forelands of the ſea only, for ſea marks, as to 
them ſhall ſeem meet; whereby the dangers may be 
avoided, and the ſhips the better come to their -ports ; 
and all ſuch beacons, marks, and fgns ſo by them to be' 
ereQted, ſhall be continued, renewed and maintained 
from time to time at the cofts and charges of the ſaid maſ- 

ter, wardens, and aſliſtants.” | 

By the Common Law the King hath an: undoubted 
right to wrecks; and his prerogative herein is founded on 
the dominion he has over the ſeas; and being ſovereign 
thereof and protector cf ſhips and mariners, he is intitled 
to the derelict goods of the merchant ; which is the more 
reaſonable, as it is a means of preventing 'the barbaraus 
cuſtom of deſtroying perſons who in ſhipwrecks approach 
the ſhore, by removing the temptations to inhumanity, 
Gre, Fur. Belli 117, 132, 141. 2 Inft. 167. Molloy 
237. Moor 224. ; 

It is clearly agreed,'that by the Common Law the King 
hath a prerogative in, and is intitled to, all royal mines 


commerce 1s committed to his care. 
 Abr. 66. 


1 Salk. 357.8. C.& S.P. per Holt Ch. ] | 


| 
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the earth ; and that he, is intruſted with the coinzpe and 
making money current | and that he aione-can bring the 
mines and trealures of any conquered country into ule, by 
comming them out into his maney, ; and this, prerogative 
1s lodged in the King as he adminiſters juſtice to all ; 
and therefore the power and regulation of that which is 
the common ſtandard and meaſure of all. bartering and 

Davs IQ. 2 Rl. 
5 C. 114. 1 Co. 146, 8 r 
_ Allo this prerogative is given to the King as a neceſ- 
ſary conſequence of the power of war and pence ; for 
there can be no wars made without the expence and con- 
ſumption of treaſure. Plow. 315, Þ REIOLA ET LOR; "Wh 
Beſides it was thought, that it any other perſons had 
power of mines of gold and filver, they might by theſe 
immenſe treaſures grow too formidable, and wreſt that 
authority from the King which was depoſited in his hands 
only. Plow. 16, | | | 
All dereliE&t goods, and in which no man hath a pro- 
perty, belong to the King as well as, derelict lands; fo 
of extraparochial tithes, though things of an eccleſiaſtical 
nature. Bro. tit. Prereg. pl. 12. 2 Vent. 267, 268, 5 
Co. 18. 2 [nfl. 646, _. - 
So if a perſon dies inteſtate, and without kindred, his 
goods and chattels belong to the King ;z and herein the 
uſual courſe is ſaid tobe 7 a perſon to procure the King's 
letters patents, and then the ordinary admits the patentee 
to adminiſtration. 1 Solk. 37. EO 
As to goods waived, theſe belong to the King, and 
are in him without any office ; becauſe the property is 
in nobody, and therefore by public agreement is put out. 
of the finder, jn whom it was by the Ante of nature, and 
is veſted in the King, in recompence for his trouble and 
charge in the execution of juſtice. 5 Co. icg.. | 
| But at the Common Law, the owner purſuing the felon, 
and the felon waiving the goods, the owner may retake 
them ; alſo upon an appeal of felony, the owner is in- 
titled to a, writ of 6 Bag and as a farther encou- 
ragement for the proſecution of felons, by the 21 ZH. 8. 
c. 11, it 1s provided, that if the party comes in as evi- 
dence on the indi&tment, and attaint the felon, he ſhall 


have a writ of reſtitution awarded by the Judge of aſliſe. 
4 Bac, Abr. 164. Es | b: 


3- Of the King's prerogative over the perſons af bis ſub- 
jets, in ryiraining them from going abroad, and command- 
ing them to return bome. | 

All perſons born in any part of the King's dominions, 
and within his proteCtion are his ſubjeCts, and alſo thoſe 
born in {reland, Scotland, Wales, the King's plantations 
or on the Engliſh ſeas; who by their birth owe ſuch an 
inſeparable allegiance to the King, that they cannot by 
any act of theirs renounce or transfer their ſubjeCtion to 
any foreign prince. 7 Co. 1, &c, Calvin's caſe, Molloy 
370, Co. Lit. 129, Dyer 300. See Aliens. | 

All the ſubjeCts of a foreign prince coming into Eng- 
land, and living under the proteCtion of our, King, may, 
in reſpect of that local ligeance which they owe to him, 
be guilty of high treaſon, and indifted that they contra 
daminum Regem (the words . naturalem dominum ſuum be | 
ing omitted) did compaſs, &c, contra ligeantiee ſug debi 
tum; and it is ſaid, that even an ambaſlador commit - 
ting treaſon againſt the King's life, may be condemned 


[and executed here, and that for other treaſons he ſhall be 


ſent home. 3 inf. 4, 5. Dyer 145. Salk. 630. I 
Hawk, P, 3.0 i Hal. Hift, p.Q 59. 's 

But aliens who in an hoſtile manner invade the king- 
dom, whether their King were at war or peace with 
ours, and whether they come by themſelves, or in com- 
pany with Erglih traitors, cannot be puniſhed as trai- 
ors but ſhall be dealt with by martial law. 1 Hawk. 

. Lo 35» 

If the King of England makes a new conqueſt of any 
country, the perſons there born are his ſubjeCts; for by 
ſaving the lives of the people conquered he gains a right 
and property in ſuch people, and may impoſe on them 
what law be pleaſes. Dyer 224. Vaugh. 281. 

But until ſuch laws given by the conquering prince, 


of gold and filver, and treaſures of gold and filrer hid in' 
VoL. Il, No 4 i6, 


the laws and cuſtoms of the conquered country ſhall 
6X hold 


| 
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hold place ; 'unleſs where theſe are contrary to our reli- 
gion, or ena@ any thing that is malum'in/e, or are filent; 
for in all ſuch caſes|the laws of the conquering country 
-" fall prevatt. C4 PAM T8 28 Eft: 
If there be a new and uninhabited country ſound out 
by: Eng/i/h ſubjeCts, as the Jaw is the'birth-right of every 
ſubject, {o wherever they po they carry their laws with 
them, 'and therefore ſuth 'new found country is to be go- 
verned by the laws of Eyg/and; though after ſuch. coun- 
try is inhabited by the Englfp, atts 'of parliament made | 
in England without naming the foreign plantations, will 
not bind them. 2 P. IFull. 75 2 Salk, 4. " like 
Joint. | Co ng ng 
- By the Common Law, every ſybjcQ may go out of the 
kingdom for. merchandize” or travel, or other cauſe, as | 
he pleaſes, without' any licefice for that purpoſe ; this 
appears from the ſtatute 5 R. 2, cap."2. made to reftrain 
perſons paſſing out of the realm, but excepts lords, great 
men and notable merchants; as alſo by the flatute, 26 | 
H. 8. cap. 10. which gave'power to the King during | 
kis life tg reſtrain perſons from, trading to ſome 'certain' 
countries ; which aQs had heen' vain and idle, if the 
King by his prerogative 'might have *dene it; F. N. B. 
85. Dyer 165, 290., 2 Rel. Rep. 12. 3 Med. I31.' 
WET as On Sk 
But notwithſtanding this general freedom and liberty | 
allowed by the Common law, it' appears plainly that the 
King by his prerogative, and without any help,of'an aQt 
of parliament, may prohibit his' ſubjects from” going out 
of the reatm ; but this mult be by ſome exprefs prohibi- 
tion; as by laying on embargods, which can be only 
done in time of danger, or by writ of Ne -xeat regns, 
which, from the words Duamplurima nobis & corone 
nftre prejudicialia tbidem preſequi intendis, appears to be 
a ſtate writ, but is*never granted univerſally, but. to 
reſtrain a particular perſon, upon oath made that he in- 
tends to go out of the realm ;| indeed PFitzherbert ſays, 
that the King may reſtrain his ſubjeQs by proclamatiop ; 
and aſſigns as a reaſon for it, that the King may not 
know where to find his ſubject, ſo as to dirt a' writ to 
him. 12 C9. 33. 11 Ce. 92. Fitz, N. B. 89, 2 Int. 
a © the King may reſtrain any of his ſubjes ſrom go- 
ing abroad, in like manner it is clearly: agreed, that he 
may command them to return home ; and that the diſ- 
obeying a privy ſeal for this purpoſe is the higheſt con- 
tempt. 1ſt, It is a diſobedience to the command of the 
King himſelf, dire&ted to the party. 2dly, the com- 
mand is, that he ſhall return upon his faith and allegi- 
ance, which is the ſtrongeſt compulſion that can be uſed. 
3dly, 'The thing required by the King is the principal 
duty of a ſubje&, viz. to be at the ſervice of his King 
and country. Dyer 128. b. Lane 44. Mor 109. 3 
Inft. 179. 

The puniſhment for this offence is, the ſeizing the 
party's eſtate till he return ; and of this there are divers 
inſtances in our books. And when he does return he 
ſhall be fined. t Hawk. 'P.C. 59.60. 

As that of I/illiam de Brittain in the 19 of FJ. 2. 
who reſuſing to return upon the King's writ, his goods 


q 


: 


| 


—— 


and chattels, lands and renements, were ſeiſed into the | 


King's hands ; and the like was done in the caſe of E9- 
ward of WWoodfiock, Earl of Kent in the ſame reign. Dyer 
128 6b, | : | I | 

So in the caſe of one Bariue, who married the Ducheſs 
of Suffolk ; they obtained a licence from Q, Mary to' go 
out of the realm, under pretence of recovering ſome' debts 
they were intitled 'unto as executors to the Duke ; ' when 
in reality it was on account of the religion eſtabliſhed by 
Q. Mary, and living with other fugitives under the pro- 


tection of the Palſgrave of the Rh:ne in Germany, who was | 


an eminent Calvin:/?, were fent'to by Privy ſeal ; but the 
meſſenger in endeavouring to ſerve them with his letters, 
being obſtrufted, beat and abuſed by their ſervants and 
attendants, a certificate was made of this, and their lands 
and tenements ſeized. Dyer 1976. Fenk. Cent. 220, Bar- 
tue's caſe, | 

So in the caſe of Sir Francis Englefield, who departed 


ber reign, by virtue of a commiſſion under the Gr 


which he not obeying, the great queſtin in this caſe was, 
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not returning at the expiration of the three year; 
Privy ſeal was fent to him by Qs, Elizateth, which be 
not obeying, and this matter certified into Chancery by 
the Queen, under her ſign manual, in. the {i{th year of/ 
| catien 
direQed to Sir Henry New and others, bis lands MO 
nements were feiſed. 1 Le:n. 9. Meer 109. 1 41d, ” 
S. C. Sir Francis Engleficid's Caſe. See alſo 7 Ce, | 
Paoph. 18. 4 Leon. 135. _ 

So in the cafe of Sir Robert Dudl:y, who intendins tg 
travel, obtained a licence from King 7ames 1. to & to 
Venice ; but before his departure he by indenture inrolleg 
for valuable confideration, as was exprefled in the Jeet 
(but none paid) conveyed the manor of Kilirgwy th with 
other lands to the Earl. of Nottingham and others in fes 
with a proviſo, that upon tender of an angel of gold al 
ſhould be void; and with a covenant on the part of the 
bargainees, that they ſhould make all ſuch eſtates as 1hc 
ſaid Sir Robert ſhould appoint; the bargainecs were no: 
parties to the deed, nor had they notice of it till ſome 
time aſter ; but afterwards they made a leaſe to Sir Retert 
Lee, to the intent that Lady Dud!y ſhould take the [.r0« 
fits of part of the premiſſes for ten years, if their eſtate 
continued fo long unrevoked. ;The King hearing that 
vir Robert had been guilty of ſome bad praCtices beyond 
ſeas, in the fifth year of his reign ſent his Privy ſcal to him, 


{ 


a 


| 
b 


-” 


whether thoſe lands thus conveyed were forfeited ; and 
adjudged that they were, the conveyance being ſraudulent _ 
as to, the King, . Lane 42, &c. The King v. Earl of Nu- 
tingham, Poſch,.7 Fac. 1. in Scace. vs | 
In theſe caſes it hath been held, that the King hath 
only an intereſt in the ofiendeti's lands til he return ; and 
that his reſtoring of them. to him is not a matter of £race 
but of right. Lone 18. Per Tanfield Ch. Baron. 


4. Of tbe King's prerogative in relation to Civil and Fc 

clefiaſtical juriſdiftion ; in creating, efficers, and in making 
war and peace. i RE a 
All jurifdiQtion exerciſed in theſe kingdoms tlat are 
in obedience to our King, is derive. from the crown; 
and the laws, whether of a temporal, eccleſiaſtical, or 
military nature, are called his laws ; and it.is his preroga- 
tive to take care of the due execution of them. Hence 
all Judges muſt derive theis autho:ity from the crown, 
by ſome commiſſion warranted by law ; and muſt exer- 
ciſe it in a lawful manger, and without any the Icalt de- 
viation from the known and ſtated forms. . Fleta, c. 17. 
Co: Ett.- 09; 4-144. | 

50 although the King 1s the, fountain -of juſtice, and 

intiuſted with the whole executive power of the law, yet 
he hath no power to change or alter the laws which have 
been received and eſtabliſhed in theſe kingdoms, and are 
the birthright of every ſubject ; for it is by thoſe very laws 
that he 1s to govern ; and as they preicribe the extcntand 
bounds of his prerogative, in like manner do they declare 
and aicettain the rights and liberties of the people, and 
therefore admit of no innovation or change but by act cf 
parliament. 4 nfl. 164. 2 {nft. 54, 476. 2 Hai. Hiſt. 
P, C. 131, 282. Vaugh. 418. 2 Salk. 510. 
From the inherent right inſeparable from the King to 
diſtribute juſtice among his ſubje&s, it hath been heid, 
that an appeal from the //e of Jan lies to the King in 
council, without any, reſervation in the grant of the //# 
of #4an of any ſuch right; and it was ſaid, that though 
there had been exclufive words, that yet the grant mult 
have, been .conitrued to be: void upon the King's being de- 
ceived, rather than the ſubjeCt ſhould be deprived of a right 
inſeparable to him as a ſubject, of applying to the crown 
for juſtice. 1 P. ///, 329. Chriſtian v. Cirren. 

The ſupremacy ofthe crown of England in matters eccle- 
faſtical, is a moſt unqueſtionable right, which, as my Lord 
Hale ſays, may be proved by. recerds of undoubted truth 
and authority; and though, as he ſays, the pore made 
great uſurpations and incroachments on this right, yet 
theſe were always complained of as illegal ; and thoſe in- 
croackments arc now pared off by the itatutes 25 Hen. $- 


- F 


the kingdom on a licence obtained for three years ; but 


cap. 19, 20, 21. and 26 Hen. 8. cap. 1, | 
90 
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| & that the King of England doth not recognize any 


foreign authority ſuperior or equal to him in this king- 


Jom, [neither do the laws of the Emperor or .Pope of 
Pome, as ſuch, bind in the kingdom of England ; but all 


the {trength and obligation that either the papal or im-_ 


Jorial laws have obtained in this kin2dom, is only be- 
cauſe they are and have been received and admitted in 
this kingdom, either by conſent of parliament, or by 
;mmemorial uſage and acceptation in ſome particularcourts 
and matters, and not otherwiſe. 1 Hal. Hift, P. C. 16. 

The King therefore 13 ſaid to have two juriſdictions, 
one temporal, the other ecclefhaſtical ; the latter of which 
;; derived from the Common Law, though the form of 
the proceedings, and the coercive power exerciſed in the 
ecclefialtical courts, is after the torm of the Canon and 
Civil Law, and this being indulged to them, the judges of 
the Common Luw wili give credit to their proceedings and 
ſentences in matters in which they have a jurifdiQtion, and 
believe them conſonant to the law of holy church, although 
againtt the reaſon ot the Common Law; and if there be a 
gr avamen it mult be redreſſe} by appeal. 1 Show. Rep. 
213. 1 Rol. Abr. 530. 4 C2.29. 7 Co. 42. 5 Co. 7 
2 Vent. 43. ES os 

The King, as the fountain of juſtice, hath an nndoubt- 
ed prerogative in creating officers, and all officers are 
ſaid to derive their authority mediately or immediately 
from him ; thoſe who derive their authority from him 
are called the officers of the crown ; and are created by 
letters patents ; ſuch as the great officers of ſtate, Judges, 
&;, and there needs no greater or i{tronger evidence of a 
right in the crown herein, than that the King hath 
created all ſuch officers time immemorial. Dyer 176. 
o Rol. Abre 152. :-4 Co. 32. 2 Infl. 425, $40. 12 
C1. 1:6. 1 Rol Rep. 206. Show. Par. Ca. 1116 1 
Lev. 219. | gs 

But though all ſuch officers derive their authority from 
the crown, and from whence the King is termed the 
univerial officer and diſpoſer of juſtice, yet it hath been 
hels, that he hath not the office in him to execute it 
himlelt, but is only to grant or nominate ; nor can the 
\King grant any new powers or privileges to any ſuch 
officers, dut they muſt execute their offices according to 
the rules eſtab'iſhed and preſcribed them by the law. 
Co. Lit. 3}. 114, 2 Vent. 270. 4 Inſt. 125. 6 Co. 
ily, I2s | | 

Neither can the King create any new office inconſiſtent 
- with our conſtitution or prejudicial to the ſubject. 2 [u/t. 
540. 2 Sid. 141, MMoer 808. 4 Injt. 200. 

And on this foundation it was held, that an ofhce 
created by letters patents for the ſole making of all bills, 
informations, and letters miſſive in the council of York, 
was unreaſonable and void. 
Liſter, 

The power of making war or peace is mter jura ſums 
mi iniperit, and in England is lodped lingly in the King ; 
though as my Lord {ale ſays, it ever ſucceeds beſt when 
done by parliamentary advice. 1 Hal. Hift, P. C. 159. 
7 C1. 25. 

A general war, according to my Lord Hal:, is of two 
kinds, 1, Bellum jolenniter denunciatum. 2. Bellum non 
ſolenniter denunciatum. The firſt 1s, When war 1s fo- 
iwmn'y declared or proclaimed by our King againſt an- 
oticer prince or ſtate, which 1s the moſt formal ſolemnity 
of a war now in uſe, 2dly, When a nation flips fud- 
denly into a war without any ſolemnity, which happens 
by granting letters of marque, by a foreign -prince in- 
raving our coaſts, or ſetting upon the King's navy at fea ; 
and hereupon a real, though not a ſolemn war may and 
hath formerly ariſen ; and therefore to prove a nation to be 
at enmity with Engiand, or to prove a perſon to be an 
alien enemy, there is no neceſlity of ſhewing any war 
proclaimed ; but it may be averred, and fo put upon the 
trial of the country, whether there was a war or not, 1 
Hal. Hijt, P. C. 163; | 


5. Of the King's prerogative in relation to his debts, 


By ſtat. 9 Z. 3. c. 8. The King nor his bailiffs ſhall 
levy any debts upon lands or rents ſo long as the debtor 


9 


1 Jon. 231. Manſon v. 


ER: 
hath goods and chattels to ſatisfy, neither ſhall the pledges 
be di{trained fo long as the principal is ſufficient ; but if 
he fail, then ſhall the pledges anſwer the debt ; howbeit 
they: ſhall have the debtor's lands and rents until they be 
(atished, unleſs he can acquit himſclf againſt the pledges. 

Goods and chattels.} By order of the Common Law, the 
King for his debt had execution of the body, lands and 
goeds of his debtor ; this is an a&t of grace, and reſtrains 
the power that the King before had. 2 7n/?. 19. 

Pledges be diſtraine!,] It was reſolved by the. court, that 
this act does not extend, nor was ever taken to extend to 
lureties 11 a bond or recognizance, if they may be ſo called, 
being bound themſelves equally with the principal, as 
lureties to perform covenants and agreements are in like 
manner ; but to pledges and manucaptors only, whoby ex- 
preſs words are not reſponſible, unle(s their principals be- 
come 1ntolvent, and fo are conditional debtors only. And 
lo the act has always been conſtrucd, and the words them-' 
lel:cs imply as much. Hard. 278: Mich. 16 Car. 2. 
Attorney General v, Reſby. : | | 

By ſtat. 9 Hen. 3. c. 18 The King's debtors dying, 
the King ſhall be ferved before the executor, 

By this ſtatute, the King by his prerogative ſhall be. 
preferred in fatisfaCtion ol his debt by the executors before 
any other. And if the executors have ſufficient to pay the 
King's debt, the heir or any putchaſor of his lands ſhall 
not be charged. 2 [nft, J2» | 

Stat. J/o/im. 1.3 Fd. 1.c. 19. enatts, that the ſheriff 
having received the King's debt, upon his next account 
ſhall diſcharge the debtor thereof, in pain to forſcit three. 
times ſo much to the debtor, ani to make fine at the 
King's will. And the ſheriff and his heirs ſhall anſwer all 
monies that they whom he employed do receive ; and if 
any other that is anſwerable to the Exchequer by his 
own hands do fo, he ſhall render thrice ſo much to the 
plaintiff, and make fine as before. And upon payment 
of the King's debt, the ſheriff ſhall give a tally to the 
debtor, and the proceſs for levying the ſame ſhall be 
ſhewed him upon demand without fee, on pain to be 
grievouſly puniſhed. | | 

The King's debt. ] Under this word debt all things due 
to the King are comprehended, and not only debt in the_ 
proper fenſe, but duties on things due, as rents, fines, 
iſſues, amercements and other duties to the King received 
or levied by the ſheriff; for debt in its large ſenſe ſignifies 
whatſoever a man doth owe; and debere dicitur quia dee/? 
habere ; debitori enim deeſt quod habet, cum fit creditorts, 
maxime in caſu domini Regis, 2 laſt. 198. | py 

The ſheriff and his heirs ſhall anſwer.) This is to be 
underitood, guead reftitutionem, but not guoad penam ; that 
is for the civil but not for the criminal part ; for it is a 
maxim in law, þ@nd ex deliffo defuntit heres teneri non de- 
bet ; and again in reflitutionem non in panam heres ſuccedit. 
2 Inſt. 198, . | 

Stat. 28 Ed. 1. cap. 12. enacts, that beaſts of the 
plough ſhall not be diſtrained for the King's debts fo long 
as others may be found, upon ſuch pain as is elſewhere 
ordained by ſtatute (v:z. by the ſtatute De deriftrone Scace 
carit, 51 H. 3.) And the great diſtreſſes ſhall not be 
taken for his debts, nor driven too far ; and if the debtor 
can find ſuſhicient ſurety, the diſtreſs ſhall in the mean' 


| time be releaſed; and he that does otherwiſe, ſhall be 


grievouſly puniſhed. NN | 

This 1s an aCt of grace, and upon this aCt there lies a 
writ direCted to the ſheriff, commanding him to receive 
ſurety according to this aft, which if he refuſes, an at- 
tachment lies againſt him, or the party offering ſurety ac- 
cording to this aCt, if it be refuſed, may have an aCtion 
againſt the ſheriff, Ge. 2 Inſt. 565. 

Stat 25 Ed. 3. ſtat. 5. cap. 19. enables a common per- 
ſon to ſue a debtor of his (who 1s likewiſe a debtor to the 
King) to judgment, but he cannot proceed to execution, 
unleſs the plaintiff gives ſecurity to pay the King's debt 
firſt, and then he may take execution for his own and the 
King's debt too. 

For otherwiſe, if without giving ſuch ſecurity, the party 
takes forth execution upon his judgment, and levies the 
money, the ſame money may be ſeized upon to ſatisfy the 

Ee An, 79 King's 


' the bond when it was made per Shute. Sav. 10, Paſch. 
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King's debt; per Dederidge, J. Godb. 290, 
Dectes tantum 12. ; 

Stat. 33 H. 8. cap. 39. ſeit. 2. enaQts, that all obli- 
gations and ſpeciaJties concerning the King and his heirs, 
or made to his or their uſe, ſhall be made to his Highneſs 
and to his heirs, Kings, in his or their name or names, 
by theſe words, domino Regi, and to no other perſon to his 
uſe, and to be paid to his Highneſs, by theſe words, /o/- 
wvend eidem domino Regi hered” vel executoribus ſuis, with 
other words uſed in common obligations, which obliga- 
tions and ſpecialties ſhall be in the nature of a ſtatute fla- 

le. 
F None other is to be charged, but ſuch as were liable to 


cites 45 Ed. 3. 


22 Fliz. Parker's caſe. 

An obligation for performance of covenants is within 
this at, after that the covenants are broken. Reſolved, 
» Rep. 20. b. Mich. 39 & 4o Eliz. in the Exchequer, in 
| Sir Thomas Cectl's caſe, S. C. cited, Hard. 368. Paſch. 16 
Car. 2. in caſe of The Attorney General v. Waring S. C. 
cited, Hard. 442. Paſch. 19 Car. 2. in cafe of The At- 
 torney General v. Sir Henry Palmer. | 

By /e#2. 3. of the ſaid at $3 Hen. 8.c. 39. all ſuch ob- 
ligations, the debt not being paid, ſhall come, remain, and 
be to the heirs or executors of the King, as he ſhall aſſign 
' or appoint; and if any perſon take'any obligation to the 
uſe of the King or his heirs, otherwiſe than as aforeſaid, 

he ſhall ſuffer ſuch impriſonment as ſhall be adjudged by 
the King or his honourable council. | | 
$28. 6. Coſts and damages are given to the King. 

S:. 7. DireCts debts to be ſued for in proper courts. 

 $:87, 13. And every of the ſaid courts are impowered 
to ſet ſuch fines, penalties, and amercements, vpon par- 
ties, ſheriffs officers and other perſons, for their defaults, 
contempts, negligences or miſdemeanors, as to the. ſaid 
reſpeCtive courts ſhall ſeem expedient. And all trials in 
the ſaid ſeveral courts ſhall be by due examination of wit- 
neſles, wiitings, proofs or ſuch other way as by the ſaid 
feveral courts ſhall be thought expedient. 

Sea. 25, And in all actions and ſuits in any of the 
courts aforeſaid for any debt due to the King by reaſon of 
any attainder, outlawry, forfeiture, gift of the party, or 
by any other collateral ways or means, it ſhall be ſuffci- 
ent in law to ſhew and allege generally, that the party to 
whom the ſaid debt did belong, ſuch a year and day did 
give the ſame to the King, or was attainted, outlawed, 
Wc. whereby the ſaid debt did accrue to the King ; and 
the ſame matter ſo to be ſhewed and alleged generally ſhall 


Z 


| 


be of the ſame force and effect, as if the whole matter had | 


been alleged and declared at large according to the order 
of the Common Law. 

Set. 26, If any ſuit be commenced or taken, or any 
proceſs be hereafter awarded for the King, for the reco- 
very of any of the King's debts, that then the ſame ſuit 
and proceſs ſhall be preferred before any perſon or per- 

ſons. And that our ſaid ſovereign Lord, his heirs and 
ſucceſſors, ſhall have fir{t execution againſt any defendant 
or defendants, of and for his ſaid debts, before any per- 
fon or perſons; ſo always that the King's ſuit may be 
taken and commenced, or proceſs awarded for the ſaid 
debt, at the ſuit of our ſaid ſovereign Lord the King, his 
heirs or ſucceſſors, before judgment given for the ſaid other 
perſon or perſons. | | 
This ſtatute abridges the prerogative and controvuls the 
_ Common Law; and here 1s a negative implied, per Baron 
Parker and Nicols, $. P, though the ſtatute ſounds in the 
aſſirmative : for it enaQts a new thing, and the ta quod 
makes a condition precedent and a limitation. And Street 
Ch. B. accordingly, and the words are introduQtive. Hard. 
27. Mich. 1655. in Scacc., The Attorney General v. 
Andrew. | 
Strange Arg. ſaid, that upon this at he took it, the 
ſuit mult be ſaid to be then taken or commenced when the 
firſt ſtep is made towards the proceeding to execution, and 
the firſt ſtep to be taken is to procure a fiat of a Baron, and 
then it is in faCt that the proceſs is awarded. G. Eg. R. 
222. H.. 12 Geo. 1. in caſe of The King v, Man. 
See. 27. All manors, lands, tznements, poſſeſſions, and 


come cr be in, Of tothe hands, poſſeſfions, occupation 
ſeifin of any perſon or perſons, to whom the (aid manors 
c. bave beretofore or hereafter ſhall defcend, revert or 


by authority of this act, from henceforth charged ang 


tion of a marriage to be had between ÞB. his ſon and 37 


and not ſuch debts as are due to the ſubjeEt and apper- 


F.K--6 


remain in fee-fimple or in fee-tail, general or ſpecial, by, - 
from or after the death of any his or their ancetlor or an. 

ceſtors as heir, or by giſt of his anceſtors whole heir he i; 
which ſaid anceſtor or anceſtors was, 1s or ſhall be indebted 
to the King, or to any perſon or perſons to his uſe, by judg- 
ment, recognizance, obligation or other ſpecialty, the qc; 
whereof 1s or ſhall not be contented and paid ; that then 
in every ſuch caſe the ſame manors, &. ſhall be ane Qznd 


chargeable to and for the payment of the ſame debt, ang 
of every part thereof, 
'l manors.] A. ſeifed of the manor of F. in conſiders. 


daughter of F. 8. covenanted to levy a fine tg the uſe of 
himſelf and his wife for their lives, remajnder to the uſc of 
B. and 7. and the heirs of their bodies with remainders 
over ; aſterwards 4. acknowledged a recognizance to the 
Queen and died. His wife died ; the manor is extended 
for the Queen's debt, by force of the ſtatute. It wag ar. 
gued by Ce, that the manor 1s not chargeable by the 
{aid ftatute ; but it was made for the King's benefit in two 
points. 1. To make lands intailed liable for the King's 
debts, where they were not ſo before, againit the iſſue; 
2. To make bonds taken by'the officers of the King to 
the uſe of the King, as effeCtual as ftatutes ; that the 
words, was or fhall be indebted, ſhall not be intended 
after the giſt made; th:t all be is to be intencel of 
future debts after the ſtatute, whereas at the time of the 
ſettlement 4. was not receiver or other officer to the 
en the words are, by gift aft-r the debt aching. 
ledged to the Dueen; that this caſe is not within the 
ſtatute; for the worlds are of the gift of his ancftir ; 
but here B. has nct the manor of the gift of A. but rather 
by the ſtatute of uſes, and ſo he is in the p2/, and not in 
the per, by his 2nceſtor; ſor the fine was levied to divers 
perſons to the uſes aforeſaid, nor was the giſt a mere gra- 
tuity, but in confideration that he ſhould marry the 
daughter of 7. $S, and the debt accrued not t1! after the 
gift. He admitted that had there been any fraud in the 
caſe, or any purpofe in A. when he made the conveyance, - 
to become the King's debtor or officer, it wovld be within 
the ſtatute, and the gift had been a mere gratuity, &c, 
and afterwards (as Cete reported) B. and his lands were 
diſcharged. 2 Le. go, gl. pl. 114. Mich. 29 El, inthe 
Exchequer. Fyſtew's caſe. 
Shall be indebted, ) This is intended an immediate debt, 


tain or accrue to the King by attainder, outlawry, ſor- 
feiture, giſt of the party, or by any other collateral way 
or means; for which this ſtatute has a clauſe a little 
before this branch for the writ and general manner and 
form of pleading in fuch caſes of the part of the King 
for the recovery of them, that the party ſuch a year and 
day, &c. (which ſee at /. 25. above.) So that the ſeveral 
manners of penning theſe two branches manifeſt the in» 
tention of the makers of the at to prefer immediate 
debts due to the King by judgment, &c. before debts of 
the ſubjects which accrue to the King by aſſignment, at- 
tainder, outlawry, &'c and the reaſon was, becauſe debts 
due immediately to the King by judgment, recognizance, 
obligation, or other ſpecialty, are in their nature more 
high, and may be better known, and upon ſearch founc, 
than debts due to ſubjeas. Reſolved. 7 Rep. 2.4. 
Lord Anderſon's caſe, Fenk. 226. p! 9g. 8. P. But for 
ſuch debts the King is left at Common Law. If the King's 
debtor, officer, or accountant has leaſes for years or goods 3 
theſe leaſes and goods are not liable if the ſaid debtor ſold 
them bone fide : but if he ſold them by covin it is other» 
wiſe, If land be purchaſed with the King's money, !t 
is liable to ſatisfy the King. 

The debt ought to be immediately to the King himſelf, 
or if itbe to any other than to the King, it ought to ÞX 
originally to the uſe of the King. 7 Rep. 22. 4 _ 

t was reſolved, that if tenant in tail becomes 1N- 
debted to the King by receipt of monies of the King 


hereditaments, the which now be, or that hereafter ſhall | 


or otherwiſe, unleſs it be by judgment, recognizancy | 
4 wad 
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_ obligation or other ſpecialty, and dies, the lands in the 


ſeifin of the ifſue in tail by force of this a ſhall not be 
extended by this aQt for ſuch debt ; for the ſtatute extends 
_ only to the ſaid four caſes, and all other debts remain at 
Common Law. 7 Rep. 21. b. Trin. 41 Eliz. in Scacc. in 
Lord Anderſon's cafe. | | | 

The iſſue in tail (the land being in his hands) is alſo 
liable in either of the ſaid four caſes, but not the bona fide 
alience of the iſſue ; for the words of the ſtatute do not 
extend to this alieneez the Common Law did not help 
the King in theſe caſes ; the ſtatute helps the King in 
the ſaid caſe againſt the iſſue in tail. Fenk. 226. pl. 99. 
S, P. Ibid. 285. pl. 19. 

The iſſue in tail ſhall not be charged by this ſtatute 
for the penalty, upon a conviction of recuſancy of the 
tenant in tail by proclamation, by the ſtatute 28 Elrz. 
but otherwiſe it had been if he had been convicted by 
the 23 Eliz. 1 Rel. Rep. 94. Mich. 22 Fac. B. R. in caſe 


of The King v. Do#tor Foſter, cites as reſolved Mich. 39 | 


& 40 Eliz. | 
In every ſuch caſe.) By the expreſs purview of this aCt, 
the land ſhall be ſolely extended as long as it is in the pol- 
ſeſſion or ſeifin of the heir in tail; for this aft ſays, that 
in every ſuch caſe the land ſhall be charged. And inaſ- 
much as the land againſt the iſſue in tail was not extend- 
able before this at, the King has benefit to extend it in the 
poſſeſſion of the heir in tail, which he could not do before 
but the King cannot extend the lands of the alience ; for 
the ſtatute does not extend to this, and the makers of the 
at have reaſon to favour the purchaſers, farmers, &c. of 
the heir in tail, more than the heir himſelf : for they are 
ſtrangers to the debts of the tenant in tail, and they came 
tothe land bona fide, and upon good conſideration. Re- 
ſolved, 7 Rep. 21. b. Trin. 41 Eliz. in Scacc. in Lord 
Anderſon's caſe. | | 

The ſame manors.] If the goods and chattels of the 
King's debtors be ſuſhcient, and ſo can be made appear 
to the ſheriff, whereupon he may levy the King's debt, 
then ought not the ſheriff to extend the lands and tene- 
ments of the debtor or of his heir, or of any purchaſer 
or tenant. 2 Int, 19, | Is 

Se. 28. The King ſhall not be excluded to demand 
his debts againſt any of his ſubjects, as heir to any per- 
ſon indebted to his Highneſs or to his uſe, albeit this word 
berr be not compriſed in ſuch recognizance or ſpecialty, 
or that ſuch perſons ſhall ſay, that they have not any he- 
reditaments to them deſcended, but only ſuch as be in- 
tailed or given to them by the anceſtors. 

By this clauſe the intent of the makers of the a&t ap- 
pears, that the heir in tail ſhall be only charged with the 
debt of the King ; but lands in fee-ſimple were extend- 
able at the Common Law in whatſoever hands they 
came, and therefore as to them this ſtatute was only de- 
clarativum antiqui juris: butas to the eſtates in tail, it 
was introdutivum novi Juris againſt the iflue in tail. Re- 
ſolved, 7 Rep. 21. b. Trin. 41 Eliz. in Scacc. ia Lord 
Ander ſon's caſe. 


- 


One P. was indebted to the Queen, and one IF. was 


bound to P. in 100/. in which obligation F/, did not 


mention his heirs; P. aſſigned the obligation in which | 


IW.'was bound to him, to the Queen, and upon this pro- 
ceſs was made againſt the heir oft /. And it was held 
by the court, that inaſmuch as /Y. did not oblige himſelf 
and his heirs, that the heir by the death of the father was 
diſcharged: and if the aſſignment had been made in the 
life-time of the father, and then the father had died, the 
heir ſhould be diſcharged, but the ſon may be charged as 
executor or adminiſtrator, &c, 
Warren's caſe. ; | 
Seft. 29. Provided, that the King may at his liberty 
demand his debts of any executors or adminiſtrators of 
any perſon indebted, if the executors, &c. have aſſets. 
7. S. was obliged to Sir Richard Cavendiſh, late trea- 
ſurer of the chamber to King Henry VIII. in 100!/. 
who was indebted to the King, upon which proceſs was 
made againſt thoſe who were terrertenants of the faid F.S. 
lempare . confeionis ſcripti, pred” made to the ſaid Sir 
Richard. Per Manwood Ch. B. The tercetenants are not 


chargeable in this caſe, but the beirs and executors. Per 


Vor. Y. N? 116, 


Sav. 2. Paſch. 22 Eliz. 


PRE 
Shute ſecond Baron, If an obligation, be made to the 
King, it ſhall be of the ſame nature as a ſtatute-ſtaple 
to all intents, by this ſtatute ; but obligations made to 
Other perſons to the uſe of the King, ſhall be executory 
againſt the obligor, his heirs, executors. or adminiſtrators, 
and not againſt other perſons, but if F. N. be bound to 

» S.and 7. S. aſſigns this to Sir Richard Cavendiſh, and 

e over to the King, no proceſs ſhall be made thereupon, 
which the court and all the clerks agreed. And it was 
held, that if obligor, after the obligation made, voluntarily 
makes feoffment of lands, ſuch feoffees ſhall be charged ; 
otherwiſe it is of purchaſors before the obligation made in 
caſe of the King. Sav. 12. pl. 33. Paſch. 22 Eliz. Anon. 

Sef?, 3o. If the ſaid hereditaments ſhall be evited out 
of the poſſeſſion of ſuch perſons by juſt title without 
fraud, whoſe hereditaments ſhall be chargeable as is 
aboveſaid z then all ſuch hereditaments ſhall be acquitted 
of the ſame debts. y 

B. was indebted to the Queen, for the payment of 
which debt certain lands, which were the lands of the 
ſaid B. at the time of the ſaid debt, were purchaſed by 
one FF againſt whom and one C. and D. the ſaid B. ex- 
hibited his bill in the Exchequer-chamber, praying, that 
the equity of the caſe might there be examined, Before 
any anſwer made VF. payed the debt, and then demanded 
judgment if the court would hold farther plea, inaſmuch 
as the cauſe of the privilege was determined, which is the 
debt due to the Queen, And it was held by the court, 
that upon this reaſon the court ought to diſmiis the cauſe, 
and fo it was done. Sav. 15. pl. 39. Paſch. 22 Eliz. Sir 
Thomas Ragland. v. IVildgooſe. | | 

Sea. 31. If any perſon of whom any ſuch debt ſhall 
be demanded, ſhew in any of the ſaid courts ſufficient 
matter in law, reaſon or good conſcience, why ſuch per- 
ſons ought not to be charged with the ſame, and the 
matter ſo ſhewed be ſufficiently proved, the ſaid courts 
ſhall have power to allow the proof and acquit all perſons 
ſo impleaded ; any thing in this aCt to the contrary not- 
withſtanding. | | | 

Sufficient matter in law.) This proviſo does not give be- 
nefit only to him who has matter in good conſcience, but 
alſo to him who has good, perfett, and ſufficient cauſe 
and matter in law, reaſon, (and then comes) good con- 
ſcience ;z and without queſtion the firſt words, viz. cauſe 
and matter in law, ſhall extend to all the debts of the 
King, and proceſs thereupon, as well at Common Law 
as upon this aft, And the concluſion of the ſaid branch 
does not make againſt it. For the ſenſe thereof was, 
that he ſhould plead matter in law or conſcience, 
and that nothing contained in the ſaid act ſhould be an 
impediment thereto. Reſolved per cur. 7 Rep. 19. 6. 
Mich. 39 & 40 Eliz. in Sir Thomas Cecil's caſe. 

Scire facias iſſued againſt Sir JF, H. as heir to M. H. 
his father, upon a recognizance acknowledged to King 
Edward VI. by the ſaid 4. FH. the ſheriff returned 
ſeire fect, and upon his default judgment was given. And 
becauſe in truth he never was ſummoned, and had good 
matter, if he had had notice thereof, to plead in diſcharge 
of the recognizance acknowledged, all which he ſhewed 
in certain in a bill in Engl;h in the Exchequer-chamber ; 
upon whicb, upon conference had by fanword and the 
other Barons, with the two Chief Juſtices, he was diſ- 
charged of the ſaid recognizance. 7 Rep. 20. a. in Sir 
Thomas CeciPs caſe. As 3 Rep. Trin. 37 Eliz. Sir IYilliam 
Herbert's caſe. | | 

In law, reaſon or good conſcience.) A. obtained of the 
King a Privy-ſeal, whereby the forfeiture of certain re- 
cognizances for appearing at the ſeſſions, amounting in 
the whole to B8oo!. was gratited to her. And it was 
now made a queſtion, whether the court might com- 
pound thoſe forfeitures by virtue of their Privy ſeal which 
was granted before the Privy ſeal and grant to. f.? And 
it was doubted' whether the ſaid Privy-ſeal did not take 
away and revoke the power given to the court in this 
particular ? But it was held clearly per cer', That the 
court might upon good mattter in equity diſcharge theſe 
debts by virtue of this'ſtatute. And the Eaſe in queſtion 
ſeemed a hard caſe to the court, becauſe the party him- 


ſelf was the cauſe' why there was''no' appearance, by 
| Z beating 
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beating the party ſo heniouſly the very day befor e they | 
ought, to have appeared, that, they were diſabled thereby 
to appear. jt Ex Adich. IS Car. 2- in Scacc, Mrs. 


Aſpe's caſe. | 

IV. put 1001. out at intereſt to the defendant, 
and took bond in the \name of one 7. who became 
felo de ſe, and now the plaintiff was relieved againſt the 
King upon. this truſt, in equity, upon this ſtatute., Sed 
Duzre Whether this {tatute.extends to any equity againſt 
the King, . otherwiſe than in, caſe of pleag by way of dif- 
charge? But it was likewiſe decreed in this cauſe, that the 
plaintiff ſhould be ſaved harmleſs from all others. Hard, 
176. Hill. 12 & 13 Car. 2. Sir Wiliam His v. Toe Al- 
torney General and Sir Iilliam Cooper. 

Ana the matter ſo ſhewed be ſufficiently provea,] Scare 
facias ifſued againſt T. the father, and 7Z.. the ſon, to 
ſhew cauſe wherefore they did not pay to the King 10007. 
for the mean profits of certain lands, holden by them from 
his Majeſty, for which land judgment was given for him 
in the Exchequer, and the meſne rates were found by in- 
quilition, which returned, that the ſaid meſne proſits came 
to 1000/7. upon which inquilition this /czre fucras iftued 1 
whereupon the ſheriff returned that T. the father was dead 
and T. the ſon now appeared, and pleaded that he took the 
- profits but as a ſervant to his father, and by b1s command, 
and rendered an account to his father for the ſaid profits, 
and alſo the judgment for the ſaid Jands was given againſt 
his father and him ſor default of ſufficient pleading, and 
nor for the truth of the fact; and he ſhewed this ſtatute, 
which he pretended aided bim for his equity: where- 
upon the King demurred. Tanfield Ch. B. ſaid, That the 
matter in equity ought to be ſuſliciently proved ; and here 
is nothing but the allegation of the party, aud the de- 
murrer of Mr. Attorney ſor the King ; and if the demur- 
rer be in law an admittance of the allegation, and fo a 
ſufficient proof within the ſtatute, is to be adviſed upon, 
and for that point the caſe is but this: a ſcire factas 
ifſues out of this court to have execution of a recogni- 
zance, which within this aQ ought by pretence and alle- 
gation of the defendant to be diſcharged for matter in 
equity, and the defendant pleads his matter in equity, and 


the King ſuppoſing this not to be equity within this ſta- | 


tute, demurs in law, whether that demurrer bean inſuſh- 
cient proof of the allegation within the ſtatute or not? 
Adjornatur. Lane 51. Paſch. 7 Jac. in the Exchequer, 
Treallcp's caſe. | | | 

Set. 33. This aQt ſhall not take away any liberties be- 
longing to the duchy and county palatine of Lanca/ter. 

$:2. 34. Proceſs and executions for debts in the court 
of Exchequer ſhall be made in the Exchequer by ſuch 
officer as hath been uſed, as by this aCt is limited, 

Stat. 13 Eliz. cap. 4- ſef?. 1. enaCts, that all the lands, 
tenements, and hereditaments, which any accomptant of 


| 
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ſubjeRt to the Queens extent 'for all arrears of receipts 


4 


by his office received before' the ' conveyance. ther; 
b : l x C , 
nveyance thereof, 0 


though the receiþt'be after the conveyance, and that by 
reaſon of this ſiitute, but as to another office acce ted 
after the conveyance of the land, the arrears of that Pay 
ar Trey the land fo conveyed, i 
. L. having purchaſed a long term for years ; 

Lamb Inn, wid of other houſes in' St. Cline wy 
afterwards purchaſed the inheritance ; afterwards he he. 
came receiver of North Tales, and taving occaſion "Rt 
500l. alligned over the term by way of mortgage tg 
F. S. Afterwards, on the marriage of F. L, his ſon he 
ſettled the houſes in St. Clement*s (inter alia) on bimfetf 
for life, remainder to E. L. his fon, and the heirs of his 
body, There was iſlue of the marriage a daughter, now 
the wife of P. after this B. L. mortgages theſe houſes, tg 
N. for 1800/. "The King extends theſe houſes for the 
debt of B. L. N. gets 2n aſſignment of the extent, anq 
a Privy-feal for the debt. Reſolved, 1ſt, That by the tae 
tute of Queen £lizabeth the land and the real eſtate of 
B. L. was bound and ſtood liable to anſwer the Kin s 
debt, although he was not aCtually a debtor to the King 
nor any extent againſt him in ſeveral years after.” 2x. 
Chat where a term is attendant on the inheritance, if the 
King extends the inheritance, he ſhall have a right to the 
term; but if it be a erm in*gro{s, and affigned before 
any aQual extent, the aſſignment will ſtand good, and 
the term not liable to the King's debt. 2 Yen. 389, 390, 
Mich. in Canc. Nicolls v. Hi & Porter, & al, & , 
contra., 25 | 

Sea. 2, 3. If this ſuper be not paid within ſix monihg 
after the account paſt, the Js &c, may ſel! fo much 
of his eftate as will anſwer the debt, and the overplus of 
the ſafe is to be rendered to the accomptant or his heirs 
by the officer that receives the purchaſe-money, without 
farther warrant. 

Upon this ſtatute divers doubts and queſtions were 
moved. 1ſt, If the debtor died, whether the land right 
be fold ? 2dly, When the account is determined after his 
death ? 3dly, When the accountant, after his becoming 
debtor, and in arrearages, makes feoftment, or other 
eſtate over, or charges or incumbers the Jand, either to 
| his iſue, or others of his blood, to prevent the- Queen's 
ſelling, or upon other conſideration, whether ſhe may {ell 
the land, the words of the a@t being, make fale, &, of 
ſo much of the Jands, &c. of every ſuch accountant or 
debtor ſo found in arrearages, G&'c. and that the ſale ſhall 
be good and available in law againſt the party accountant, 
and his heirs claiming as heirs. 4thly, If the accountanr 
was ſeiſed of Jand in tail, whether this land might he fold 
to be good againſt the ifſue ; ſor the ouſting of which dovd:3 
| the ſtatute of 27 Ez. cap. 3. was made z but this gives 
remedy only, that the Jand ſha!l be fold aſter the death of 


the Queen, her heirs and ſucceſſors, hath while he re- 
mains accountable, ſhall for the payment of the debts of 
the Queen, her heirs and ſucceſſors, be liable, and put in 
execution in like manner as if ſuch accomptant had ſtood 
bound by writ obligatory (having the effect of the ſtatute- 
ſtaple) to her Majeſty, her heirs and ſucceſlors, for pay- 
ment of the ſame. | | 

The Queen, by her letters patents, granted Catalla ut- 
lagatorum & felonum de ſe, within ſuch a precinEt ; one 
who was indebted to the Queen 1s fel de ſe within the 
precin&. It was the opinion of all the Barons, and ſo 
ruled, that notwithſtanding the grant by the faid letters 
patents, the Queen ſhall have the goods for ſatisfying her 
debt. 3 Le. 113. pl. 161. Hill, 26 Eliz, in the Ex- 
chequer. Anon. Mo. 126, 127. S. C. between The Dneen 
and Biſhep of Sarum and Ceoxhead ; and there per an- 
wood Ch. B. The patent does not extend to have the goods 
of felo de ſe againit the Queen for her debt, becaule it 
wanted the words (licet tangat nos;) but he agreed, that 
if the lands of the felon be liable [ ſufhcient to anſwer] all 
the debt of the Queen, the court may in diſcretion take 
all the lands in extent, and leave the goods to the pa- 
tentee. And as to a petition of Coxbead, praying a diſ- 
charge of the lands, &c. by him purchaſed of the officer 


the debtor, and when the account is made after his death, 
and therefore to remedy the other miſchiefs, the ſtatute 
29 Eliz. cap 7. was made [But the ſame being only a 
temporary aCt is expired.) MA, 646, &c. pl. $95. 4nar 
[where part of the ſaid lat mentioned aG ts ſet forth and 


explained. ] 


Sef?, g. If ſuch accountant or debtor purchaſe lands in 


| others names in trult for their uſe, that being found by 


office or inquiſition, thoſe lands alſo ſhall be liable to ſa- 
tisfy the debt.in ſuch manner as before exprefſed. | 
Sea?. 6b. Lands purchaſed by accountants ſince the be- 
ginning of the Queen's reign, either in theic own names, 
or in the names of others in truſt for their uſe, ſhall be 
alſo liable to be fold for the diſcharge'of their debts as 
_ rendering the overplus to the accountant as be- 
fore. Y | 
| | Set, 9, Provided, That biſhops lands ſhall be only 
chargeable for ſubſidies or tenths, as they were before the 
making of this aCt, and not otherwiſe. | 
_ $ef. 10. Neither ſhall this at extend to charge any ac- 
countant, whoſe yearly receipt exceeds not 3oo!. other- 
wit than as he was lawfully chargeable before this 
act. | 
8:8, 11, 12, Neither ſhall this a&t extend to ſuch ac- 


debtor to the Queen, it was anſwered, that the land was } countants, as by order of their offices, and charge, imme- 


diately 


ſter their accounts paſt, are to lay out money 
th as are treaſurers of war, garriſons, 


diately 2 
again 3 ſuch. OL ons, navy, 

-oviſion of victuals, or for fortifications or buildings, and 
the maſter of the wardrobe; unleſs the Queen, &c. com- 


eſent pay+ 
_— 3 Neither doth this aCt extend to ſheriffs, el- 
ckeators, or bailitts of liberti2s, concerning whoſe ac- 
counts the courſe remains the ſame that it was before. | 
$2. 14. Lands bought of an accountant bona. fide, 
and without notice of any fraudulent intent in the ac- 
countant, ſhall be diſcharged ; and if they be tound by 
office, yet {hall they upon traverſe be diſcharged without 
livery, ou/ter {e main or other ſuit. : | 
If aman is a receiver tothe King, and 1s not indebted, | 
but is clear, and ſells his land, and ceaſes to be receiver, 
and afterwards is appointed to be. receiver again, and then | 
a debt is contracted with the King, the former tale is good. 
Arg. 2. Med. 247. 29 Car. 2. m Scace. Attorney Genera! 


« 


v. Hiſtone . : 
$:2. 15. 'The Queen, &:. being ſatisfied by ſale of | 


lands, the ſureties ſhall be diſcharged for fo much, and if 
any yet remain unpaid, the ſuretics ſhall pay the refidue 
ratably according to their abilities. | 
By 27 Fliz. cap. 3. feft. 2. The Oueen, &c. may 
make ſale of the accountant's lands, Wr. as well after his 
death as in his life-time, and as well where the account is 
made, and the debt known within eight years after his 
death, as where the account is made, and the debt known 
in his life-time. | 
$24. 3- Provided, that after the accountant's death, 
and before the lands be fold, a ſcire factas ſhall be award- 
ed to garniſh the heirs, to ſhew cauſe why lands, 6c. 
thould not be ſold, &c. Whereupon, if the heir, upon 
tuch garnzſhment or two nihils returnzd, do not prove 
unto the court, that the executors or adminiſtrators of the 
accountant have ſufficient, then ten months after ſuch 
two nibils or garniſhment returned, the Jand, &c, ſhal] 
be ſold and diſpoſed according to the ſtatute of 13 E/iz. 
WI 4. Nevertheleſs, the heir's ſale b»na fide upon 
good conſideration before the /cire facias awarded, ſhall 
be good to him that is not conſenting to defraud the 
Ce | | 
—_ - This ſtatute ſhall extend to all officers of re- 
ccipts and accounts to her Majeſty, and to no other. 
$24.6. If the debt grow in the courts of the Duchy or 
Wards, a'Privy ſeal ſhall iſſue out againſt the heir to ap- 
_ pear at a certain day, to ſhew cauſe, We. when, it he ap- 
' pears not, upon affidavit made that it was duly ſerved, an 
attachment with proclamation ſhall iſſue out againſt him, 
to be proclaimed in ſome open market in the county where 
he dwelt twenty days (at leaſt) before the return thereof, 
whereupon, if he appears not, the lands, &c. ſhall be fold 
and diſpoſed as aforeſaid. | wes Ol 
S:2. 7. The heir's lands ſhall not be fold during his 
minority ; but at any time within eight years after his full 
age they ſhall be liable as aforeſaid, _ | 
For more learning concerning the King's Prerogattve, ſee 
4 Bac, Abr. and 16 & 17 Vin. Abr. tit. Prerogative. 
Pzerogatine court, (Curia preregativa Archizpiſcopt 
Cantuarienſis,) Is the court wherein all wills are proved, 
and all adminiſtrations taken that belong to the Arch- 
biſhop by his prerogative ; that is, in cale where the de- 
ceaſed had goods of any conſiderable value out of the 
dioceſe wherein he died ; and that value is ordinarily $/. 
except it be otherwiſe by compoſition between the faid 
Archbiſhop and ſome other Biſhop, as in the'dioceſe of 
L194 it is ten pounds: and if any contention grow be. 
tween two or more, touching any ſuch will or admini- 
{iration, the cauſe is properly debated and decided in this 
court. "The Judge whereof 1s termed Fudex curie Prero- 
vativae Cantuarienſis, the Judge of the Prerogative Court of 
Canterbury. The Archbiſhop of Yor# hath allo the like 
court, which is termed hisExchequer, but far inferior to 
this in power and profit. 4 {nft. fol. 335. | 
B2ecogative af the Bilhop of Canterbury or N9zk, 
(Prerogativa Archiepiſcoyi Cantuarienſis frue Eboracenfir, j 
 aneſpecial pre-eminence that theſe ſces have. in rer- 


F- 32+ and C9. on Lit. f. 140. 
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tain caſes above ordinary Biſhops within their provirice. 
of which, whoever :defires to. receive' more fult- infor- 
mation, may read the book, intitled, De Antiquitaie 
Britannice Eccleſiz Cantuarienfis Hifloria, and eſpecially 
mw eighth chapter of that book, Pag. 25: Cowell; 
edit. 1727. 7. 9715565 

Porcherer, A prieſt, 74, ib. | bps: ho 

Peesbnteratus '4utaeozum totius Angliae, Was a 
temporal othce in 77enry the Third's time, being the Cu/tos 
rtulorum er  Controllerſhip of the Exchequer, for the 
Jews. Scaccarii Fudaiſmi noftri. Chal, 27. H. 3. pars 
13. m.. TJ. £53: 1 ; 
1Meavyterium, The preſbytery ;! the choir or chancel ſo 


called, becauſe it was the place appropriated to the Bi- - 


ſhop and prieſts, and othes clergy, while the laity were 


confined to the nave, or- body of the. church. 14. ib. 


P-ariceiwtion, ( Preſcriptio, ) Ts a title: acquired by uſe 
and time, and allowed by the law, which is beyond the 
memory of man. Kitchen, fol. 104. faith thus, preſcrip- 
tion is, when for continuance of time, Ultra memoriam 
hominis, a particular perſon hath particular right againſt 
another particular perton; with whonv agrees, Co. ih, 4, 
But as in the Civil Law, 
'o likewiſe in the Common, Preſcription may be in a ſhorter 


time, at leaſt in ſome ſpecial caſes : as for example, 


where the ſtatute x H. 8. cap. 9. faith, that all aCtions 
popular mult be ſued within three years aſter the of- 
tence committed z and the far. 7 H. 8.3. that four years 
being paſt after the offence commited in one cale, and 
one year in another, no ſuit can be commenced ; and 
the fat. 31 Eliz. cap. 5. ſaith, that all aCtions, Ec. 
brought upon a ſtatute, the penalty whereof belongs to 
the King, ſhall be brought within two years after the of- 
tence committed, or elſe be void ; and the /lat. 39 Eliz. c. 
1. faith, that aCtions brought after two years by any com= 
mon perſon, or aſter three years by the King alone, for 
decay of huſbandry, ſhall be of force : whoſoever of- 
fendeth againſt any ſuch ſtatute, and eſcapes unqueſtion- 
ed for two years, or three (of the two latter of the three 
forementioned ſtatutes,) may juſtly be ſaid to have pre- 
ſcribed again{t that a&tion. The like may be ſaid of the 
[tatute made 23 £1, cap. 1. which ſaith, that all offences 
comprized in that ſtatute, made in the thirteenth year of 
E1iz. cap. 2. are inquirable before both Zu/ices of peace 


| and ajjije within a year and a day after the offence com-_ 


mitted : alſo the title that a man obtaineth by the paſſing 
of five years, after a fine acknowledged of any lands or 
tenements, may juſtly be faid to be obtained by preſcrip- 
tion. And whereas the ſtatute made 8 R. 2. cap, 4. ſaith, 
that a judge, or clerk, convicted for falſe entering of pleas, 
may be fined within two years; the two years being paſt, 
he preſcribeth againſt the puniſhment of the ſaid ſtatute : 
and whereas the ſtatute 1x Hen. 7. fays, that he wha 
will complain of maintenance or embracery, whereby 
perjury 1s committed by a jury, muſt do it withia fix days ; 
thole fix days ended, the parties preſcribe, And divers 


{other ſtatutes have the like limitation of time, whence 


may ariſe a like preſcription. 
17 Vin. Abr. tit. Preſcription, 

3erlentation, (Pre/entatio,) Is uſed properly for the 
act of a patron, offering his clerk to the biſhop to be in- 
{tituted to a benefice of his gift; the form whereof ſec in 
Reg. Orig. fol. 322. And preſenter is the clerk who is {o 
preſented by the patron. Gorell, edit, 1727, | 

The examination of a clerk preſented to a benefice, 
belongs to the ordinary, Art. Cler. 9 Ed. 2. 1. 1. c. 1%. _ 

The King's preſentments in another's right releaſed, 
26 Bd. 3. ft: 3. £1. | | 

A limitation of the King's preſentment in another's 
right, to three years before the preſentment made, by 14 
Ed. 3. ft. 4+ c. 2. repealed, 25 Ed. 3./, 3. c. 2. 

'The King's title to preſent in another's tight, to be 
examined, 25 E4. 3. /t. 3.c. 3. 

The ordinary or his clerk may counte 
title, 25 Ed. 3. ft. 3+ c 7. | | F 

The King's preſentee ſhall not be admitted to a bene- 
fice that is full, until it be recovered by law, 13 R. 2. 


ſt. I, OW. 


Cowell. See Cuttom, and 


r-plead the King's 


| | 9. An 


» 
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Ari incumbent put out by the King's preſentee may pur- [ 


ſue his remedy at any time, 4 H-4.c. 22. See Advowſon, 
hr and'17 Van. Abr. tit. Preſentation, 
MN 


ſentment, Is a mere denunciation of the jurors 


themſelves, or ſome other officer, as juſtice,  conftable, 
ſearcher, ſurveyor, &c. (without any information) of an 
offence inquirable inthe court whereunto it is preſented, 


Lamb. Eiren. lib. 4. pag. 467» 


Peeſident, (Preſes,) In a legal ſenſe denotes the King's 
Lieutenant in a province or funCtion ; as the Pre/ident of 


Iales, York, Berwick, &c. 


Preſident of the council, Relates to the funCtion of 
the perſon, and is the foucth great officer of ſtate : he is 
as ancient as the reign of King John; and hath ſome- 
times been called Principalis Confiliarius, and other times 
The office of Preſident of the 
Council was ever granted by letters patent under the 
Great-ſeal durante beneplacito; and this officer 1s to at- 
tend upon the King, to propoſe buſineſs at the Council 
table, and report to his Majeſty the tranſactions there: 
alſo he may aſſociate the Lord Chancellor, Treaſurer 
of ſheriffs ; and all other acts 
21 Hen. 8. 


Capitalis Confiliarius. 


and Privy-ſeal, at namin 
limited by any ſtatute to 
c. 20, 


b 


e done by them. 


Preſident of the weavers, There is mention of a 
Preſident of weavers of Kiddermin/ler ſtuffs. Stat, 2.2 & 


-23 Car: 2. C1, | 
Preſſing, For ſea ſervice. See Dea-men. 
Preff, Is uſed for a duty in money, to be pai 

left, or remaining in his hands, 


2 & 3 Ed. b. cap. 4. 


Preftation-money, (Pre/tatto, a paying or perform- 
ing) Is a ſum of money paid by archdeacons yearly to 
Et fint quiett a 
preeſtatione Muragii. Cart. H. 7. Burgenf. Mount-Gomer. 
Preſiatio was alſo anciently uſed for purveyance. See 
And ſee 


their biſhop Pro exteriore juriſdittione 


Philip's book on that ſubject, pag. 222. 
Splritualities. | 


 Preft-money, Is fo called from the French word pre/t, 
that is, promptus, expeditus, for that it binds thoſe that re- 
| ceive it, to be ready at all times appointed, being meant 


ge. 7 H. 7.1. 3H. 8. 


commonly of ſoldiers, 18 H. 6. 1 
5. and 2 Ed. 6. 2. 


Preſumptior, /Preſumptio,) Is a ſuppoſition, opinion, 
or belief previouſly formed ; and is of three ſorts; 1. Vi- 
olent, which is many times a full proof; as if one be 
killed in a houſe, and a man is ſeen to come out of the 
houſe with a bloody ſword, and no other perſon was at 
that time in the houfe ; this though but preſumption, is as a 

. Le- 
vis, ſeu temeraria, which is of no prevalence at al. 90 
in caſe of a charter of feoffment, if all the witneſſes to 
the deed be dead ; the violent preſumption, which ſtands 
Co. on Lit. 
lib. x. c. 1. ſed. 1. Preſumptio /tat in dubio, it is doubt- 
| ed of, yet accounted Yer:tatis comes, quatenus in contra- 
rium nulla et probatio, ut regula ſe habet, ſlabitur pre- 
Cowell, edit. 1727. 

If the eldeſt fon be beyond ſea at the death of the an- 
ceſtor, and the youngeſt enters into the land, he is not 
accounted in law a diſſeiſor ; becauſe the law preſumes, 
that he preſerves the poſſeſhon for his brother ; but if up- 
f Ys 

er Dode- 


proof. 2. Probable, which hath but a ſmall effect. 


for a proof, is continual and quiet poſſeſſion, 


ſumptio donec probetur in contrarium. 


on his brother's return he keeps him out © 
then the law looks upon him as a diſſeiſor. 
ridge. Lat. 68. Paſch, 1 Car. in Mayow's caſe, 


Where the law intruſts perſons (as Juſtice of peace) 
with the execution of a power, the court ought to give 
_ credit to them in the execution of that power; though 
if they make a falſe return whereby the party and juſtice 
12 44d. 382. Hell. 


Pretender, How attainted, 13 F-. 3.c. 3. ſe. 1. Aſ- 
ſerting his right puniſhed with premunire, 7 & 8 Will, 3. 
6 Ann. c. 7. ſett 2. Correſponding with 


are abuſed, they may be puniſhed. 
3 Geo, B. R. The Queen v. Simpſon. 


C'27.-Jeft. 2. 
him, or his ſons, treaſon, 13 F. 3. c. 3. ſet. 2. 17 Geo. 


2. c. 39. Securing his perſon on his landing, or attempt- 


ing to land, how rewarded, 1 Geo, 1. /2. 1. c. 1. ſed. 9. 
& /l. 2. c. 13. ſefl.s 28, 29. | | 


d by the 
ſheriff upon his account, in the Exchequer, or for money 


ny FR: 

Pretenſed right, or title, (Jus pretenſu 
one 1s in poſſefſion of lands or tenements, and another; 
who is out, claims it, and ſues for it; here the rerenſed | 
right and-title is ſaid to be in him who doth fo f ha and 
ue. : 

Pretium ſepulchzi, Are thoſe goods which accrue to the 
church in which a corpſe is buried. Cowell, edit, 1727 

Pace. See Palue. : 

Pzde-gavel, In the lordfhip of Rodeley, in the count 
of Glouceſter, is uſed and paid unto this day, as a rent to 
the lord of the manor by certain tenants, in duty ang 
acknowledgment to him, for their liberty and privilege 
of fiſhing in the river Severn for lampreys ; prid, £6 
brevity, being the lait ſyllable of lamprid (as they were 
anciently called) and gavel, a rent, or tribute. Taylor's 
Hiſtory of Gavelkind, cap. 9. fol. 112, 113. 

Paefts. See Papifts, Vecujants, fiome. 

Primage, Is a duty due to the mariners and ſailory 
for the loading of any ſhip at the ſetting forth from i 
haven, (mentioned in /tat. 32 H. 8. cap. 14.) which in 
ſome places is a penny in the pound ; in others fix pence 
for every pack, or bale, or otherwiſe, according to the 
cuſtom of the place. | 

Pzimicexuus, The firſt of any degree of men; but 
ſometimes it Hgnifies the nobility. Primicerics totius Ay. 
zlie werethe nobility of Eng/and. Mon. 1. tom. p, 838, 
| Peaimier ſeiſin, (Prima /e/ina,) The firſt poſſeſſion, 
or ſeiſm, was heretofore uſed as a branch of the King's 
prerogative, whereby he had the firſt poſſeſſion, that is, 
the entire profits tor a year of all the lands and tene. 
ments, whereof his tenant (that held of him in capite) 
died /eiſed in his demeſne as of fee, his heir being then 
at full age, until he do his homage, or if under ape, un- 
til he were of age. Staundf. Prarog. cap. 3- and Brafim, 
lib, 4. tra? 3. c. 1- But all the charges ariſing by pri. 
mier ſciſins are taken away by the ſtatute 12 Car. 2. « 24. 

Pamogeniture, ( Primogentura,) The title of an elder 
brother in the right of his birth : the reaſon of which 
Co. upon Lit. ſays, is, Lui prior et tempore, potior eſt jure ; 
affirming moreover, that in King Alfred's time, knights 
fees deſcended to the eldeſt ſon ; for that by the diviſun of 
ſuch Fans between males, the defence of the realm might be 
weakened, And Judge Dederidge, in his treatiſe of nobi- 
lity ſaith, pag. 139. it was anciently ordained, that all 
knights fees ſhould come unto the eldeſt ſon by ſuc- 
ceſhon of heritage, whereby he ſucceeding his anceſtors 
in the whole inheritance, might be the better enabled to 
maintain the wars againſt the King's enemies, or his lords: 
and that the ſocage ſhould be partible among the male 
children, to enable them to increaſe into many families, 
for the better furtherance in, and increaſe of huſbandry, 
Cowell, edit. 1727. 

Paince, (Princeps,) Is ſometimes taken at large for 
the King himſelf, but more properly for the King's eldeſt 
ſon, who is Prince of ales, as the eldeſt ſon to. the 
French King is called Dauphin, both being born princes. 
Ferne's Glory of Generoſity, pag. 138. Before Edward the 
Second, who was born at Carnarven, and the firſt Engliſh 
Prince of Wales, the King's eldeſt ſon was ſtyled Lord 
Prince. Staundf, Prerog. cap. 22. fol. 75, See 27 H.8. 
c. 26, and 28 H. 8. 3. And Stowe's Annals, p. 303. But 
Prince was a name of dignity long before that time in 
England; for in a charter of King Offa, after the biſhops 
had ſubſcribed their names, we read Brordanus patritius, 
Binnanas princeps ; and afterwards the dukes ſubſcribed 
their names. And in a charter of King Edgar in Mon. 
Angl. tom. 3. pag. 302. £go Edgarus Rex rogotas ab epiſ- 
copa meo Deorivolte, & principe meo Alfredo, &c. And it 
Matt. Pariſ. pag. 155. Ego Halden princeps Regis pro vi- 
ribus afſenſum prebeo, & ego Turketillus dux concedo. See 
liing, TE | 

Principal, (Principalium,) An heirloom, which ſee. 
It was alſo ſometimes uſed for a mortuary, or js gh 7 

— item lego equum meum vocatum ie Bay-Gelding ut of- 
feratur ante corpus meum in die ſepulture mea, nomine 
Principalii Ult. velun. Fohannis Marclefield. g Hen. 5. 
In Urchenfield, in the county of Hereford, certain princi- 
pals, as the beſt beaſt, the beſt bed, beſt table, &c. paſs » 

| | | =_ 


m) Is where 


| 


5 


PR | 
to the eldeſt child, and are not liable to partition, Alſo 
the chief perſon 1n ſome of the inns of Chancery is called 
rincipal of the houſe. Cowel!, edit. 1727. | 
P:1acipal and accefary, The principal is the perſon 
who aftually commits any crime ; and the acceſſary is 
he who is alliiting to him in the doing thereof. 2 £/. 
br. 355» 
ſt ſeems to have been always an uncontroverted 
maxim, that there can be no acceſſarics in high treaſon, 
or treſpaſs ; alfo it feems to have been always agreed, that 
whatſoever will make a man an acceſlary before in felo- 
ry, will maze him a principal in high treaſon and treſ- 
pals ; as battery, riot, rout, forcible entry, and even in 
forgery and petit larceny. And therefore, wherever a man 
commands another to commit a treſpaſs, who afterwards 
commits it in purſuance of ſuch command, he ſcems by 
neceflary conſequence to be as guilty of it as if he had 
done 1t himfelf; from whence it follows, that heitng in 
judgment of lawa principal offender, be may be tried and 
jound puiity, before any trial of the perſon who aCtually 
dd the tact. 2: Haw. Þ. C. 310. 
It ſeems agreed, that whoſouver agrees to a treſpaſs on 
lands or geous done to his uſe, thereby becomes a princi- 


-">Þ-K-1 
informations be exhibited on the very ſame day, it ſeems 
that they may mutually abate one another, becauſe there 
is No priority to attach the right of the ſuit in one- in» 
former more than in the other, Alſo it ſeems that an 
information or bill the ſame day that they are filed, may 
ve fo far ſaid to be depending before any proceſs ſued vp- 
on them, that they may be plcaded in abatement of any 
other ſuit on the fame ſtatute. And from the ſame rea- 
{on it ſeems alſo, that a writ of debt may be ſo pleaded 


i 


[after it is returned ; becauſe then it ſeems to be agreed, 


that it may be properly ſaid to be depending ; and whe- 
ther it may not alſo be fo pleaded before it be returned, 
leems queſtionable; becauſe according to ſome opinions, 
a writ may be ſaid to be depending as ſoon as purchaſed. 
2 Hawk. P. C. > 5 EM 
: Prior perpetual, or dative and removatle, Are men- 
toned 1n ſtat. 9 Rec. 2. c. 4. and 1 Ed. 4. cap. 1. Lord 
Prior of St Fohn's of Feruſalem, who was Primus Baro 
Anglia, 32 Hen. 8, c. 24. | £2 
Prio2s atens, (Priores alient,) Were religious men 
born in France, and governors of religious houſes, ereted 
for outlandiſh men here in England, who were by King 
Henry the Viſth, after his conqueſts in France, thought 


pal in It. ut that no one can become a principal in [no good members for this land, and therefore ſuppreſſed 
treſpais on the perſon of a man by any ſuch agreement : ſthem; whoſe Jivings afterwards were by King Henry 


alſo it ſeems agreed, that no one ſhall be adjudged a 


the Sixth, given to other monaſteries and houſes of learn- 


principal in any common treipals, or inferior crime of ſing. Szow's Annals, page 582. and 1 Hen.'5. cap. 7. but 
the like nature, for barely receiving, comforting and con- [eſpecially to the ereCting of thoſe two famous colleges, 
crziing the offender, though he know him to have been [called the one King's College in Cambriage, the other Eaton. 


guilty, and that there is a warrant out againſt him, which 
by reaſon of ſuch ccncealment cannot be executed. And 
it he cannot be puniſhed as a principal, it 1s certun that 
he cannot be puniſhed as an accellary; becauſe in ſuch 


2 Par. Inſt. fol. 584. | 
Prilage, Is that cuſtom or ſhare that belongs to the 
King, out of ſuch merchandize as are taken at ſea by 
way of lawful prize. Anno 13 El. cap. 5. Priſagium eſt 


vitences, all who are puniſhed as partakers of the guilt |jus pre/as capiendt:, vel ipſe attus, 


of him who did the fact, muſt be puniſhed as principals 
in it, or not at all. Yetif a man knowing that there 
is a warrant againſt ſuch offender, adviſe and perſuade 


Priſage of wines, (mentioned in ſtat. 1 Hen. $. cap. 
5.) Isa word almoſt out of uſe, being now called butler - 
age (becauſe the King's chief butler receives it.) It is a 


him to abſent himſelf, pgrbaps he may be indiCtable for [cuſtom whereby the prince challengeth out of every bark 
a contempt of the law in hindering the due courſe offladen with wine, containing leſs than forty tun, two 
jultice. 2 Hawk. P. C. 311. See Acie,jary, and 2|tun of wine; the one before, the other behind the maſt, 


Hawk. P. C. 311—320. 

KHtmng. See Bugks. 

P.iats, Property of engraved prints ſecured, 8 Geo. 2. 
Go 13+ 

Prior, Was he who was firſt in dignity next to the 
abbot. C:veil, edit. 1727. 

Priority, CPrioritas, ) Signifies an antiquity of tenure. 
in compariſon of another not ſo ancient, as to hold by 
priority, is to hold of a lord more anciently than of an- 
other. Old Nat. Brev, fol. 94. So, to hold by poſterio- 
rity, is uſed in Staundf. Prerog. cap. 2. fel. 11. And 
Cromptin, in bis Turiſd, fol. 117. uſeth this word in the 
tame tignification. 'The lord of the priority ſhall have 
the cuſtody of the body, &c. And fol, 120. If the tenant 
hold by priority of one, and by p2/terrority of another, Wc, 
To which effeCt, ſee alſo F. N. B. fel. 142. 

#riStity of debts and ſuits. A prior ſuit depend- 
ing may be pleaded in abatement of a ſubſequent action 
or prolecution, A_ prior mortgage ought to be firſt 
paid off, and debts firlt due ſhould be firſt ſatisfied 3 for 
as the firlt creditor advances his money before his 
debtor is incumbered, it is but reaſonable he ſhould be 
paid his debt before the diſcharge of the ſubſequent im- 
cumbrances : but debts firſt due mult likewiſe be firſt 
proſecuted ; otherwiſe in ſome caſes priority will not be 
allowed, Comp. Aitorn. 120. There 1s no priority of 
time in judgments ; for the judgment firſt executed mow! 
be brit paid. | 

It ſeems agreed, that wherever any ſuit on a penal 
ſtatute may be ſaid to be aQually depending, it may be 
pleaded in abatement of a ſubſequent proſecution, being 
expreſvsly averred to be for the ſame offence. Neither 
Wi'l it be any exception to ſuch a plea, that the offence 
in the ſubſequent proſecution is laid on a day different 
from that in the former. Neither Coth a miſtake in ſuch 
a p'ea of the very day, whereon the ſuit pleaded asprior 
was commenced, ſeem to be material on the iſſue of nu 
tel 1ecord, if it appear in truth to have been commenced 


before the other, and for the ſame matter. And if two 
VoLU:;:N*%:116. op 


at his own price, which is twenty ſhillings a tun; yet 
this varies according to the cuſtom of the place : for at 
Bo/lon, every bark laden with ten tuns of wine or above, 
pays priſage. See Butlerage, and Ca'throp's Reports, f. 
20, and 4 Par, Inſt, o 30. | | 
Priie, (Priſa, From the French prendre, capere,) 


Signihes in our ſtatutes the things taken of the King's 


ſubjects by purveyers, Anno 13 E. 1. cap. 7. and 28 £. 
i. /tat. 3. caps. 2, It ſignifies allo a cuſtom due to the 
King, 25 E. | Caps & Reg. Orig. f. IT7. 

Priſon, (Priſena) ls a place of reſtraint for the ſafe 

cuſtody of a perſon to anſwer any aftion perſonal or cri- 
minal : and here we are to note ; that this /alva cuflodia 
muſt only be cu/todia, non pana ; for carcer ad homines cuſ- 
todiendas, non ad puniendos dari debet. Co. on Lit. lib. 3. 
cap. 7, ſet. 438. See Gaol, Priſoner. | 
Priſoner, (Priſonarius, captivus, from the French 
priſonmer,) Signifies a man reſtrained of his liberty up- 
on any action, civil or criminal, or upon commandment : 
and a man may be a pri/oner upon matter of record, or 
matter of fa. Priſoner upon matter+ of record is he, 
which being preſent in court, is by the court committed 
only upon arreſt, be it by the ſheriff, conſtable, or other. 
Staundf, Pl, Cor. lib. 1. cap. 33. fe 34 & 35» | 
None ſhall be impriſoned but by lawful trial, &c. or 
by the law of the land, 2. C. 9g H. 3. c. 29. TY 
A debtor in execution upon a ſtatute merchant, ſhall 
be found in bread and water, St. de ercator', 13 Ed. 1. 
fg | 
_ Breaking of priſon ſhall not be capital, unleſs the of- 
fence for which he was impriſoned was ſo. S!. de Frarg. 
Priſ. 1 Ed. 2. fl. 2. 78 
Gaolers ſhall take no fee of perſons committed on the 
ſtatute of labourers, 12 K. 2. c. 9. 
A priſoner in the Fleet may be charged with an ation 
in the Common Pleas by Habeas corpus ad reſpondendum, 
13 Car. 2. ft. 2. c. 2. fo 5. | 

Priſoners not to be charged with liquor without their 


conſent, 22 £7 22 Car, 2. c. 20. |, 9. 
; . 6 7 9 Felons 
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Felons and priſoners for debt to be kept apart, 22 & 
23 Car. 2. c.\'20.. /. 13. - : Cs I 

Declarations may be delivered againſt prifoners in cul- 
tody of any ſheriff, 4 & 5 1/.& M. c. 21. 

Declarations againſt priſoners may be delivered to the 
turnkey, 8 & 9g /Y. 3. c 27. /. 13. | . 

Penalty ſor extorting chamber-rent, 8 & 9 //”. 3. c. 
27. fo 14. LE 

Againſt reſcues in pretended privileged places, $ & 9 
BY 4.6427 + þ« 15> : 

Keeper of a priſon permitting a clandeſtine. marriage, 
forfeits 100/. 10 Ann. c 19. /. 170. 

Penalties on reſiſting the execution of proceſs in the 
Aint in Southwark, 9 Geo, I. cl. 28. 

In I/apping, Stepney, and other places preſented by the 
Grand Jury, 11 Ge. 1. c. 22. 

Priſoners to have liberty to fend for victuals, and pro- 
vide their own bedding, &c. 2 Geo. 2. c. 32. . 3» 

Tables of fees to be hung up, 2 Geo. 2. c 22+ /. 4+ 

Tables of gifts to be hung up, Wc. 2 Geo, 2. c. 22, 


Priſoners in execution for leſs than 100 7. to be dil- 
charged upon petition, 2 Geo. 2. c. 22. ſe 8. 3 Gets 2. 
c. 27. 29 Geo. 2.:c. 28, Muſt petition before the end 
of the firſt term, 8 Geo. 2. c. 24. /. 2. Their cath, 21 
Geo, - BL 2" 33+ þ 26 | + 

The crown to grant the wardenſhip of the Fl:et dur- 
ing the life of Thomas Bambridge, 2 Gev. 2. C 32+ 

For building a gaol for the weſtern diviſion of Kent, 9 
Geo. 2. C. 12. i 

The money for the King's Bench and 17ar/haiſea pri- 
ſoners, to be paid by the treaſurers of the counties, and 
inforced by rule of the King's Bench, 11 Geo. 2. c. 2. 
i2:'G#0.-2;. 6/29. je; 24-- | ; 

No attorney in priſon ſhall commence any ſuit, 12 
Geo. 2+ c..13. fo 9 & 10. | 

Regulations of priſons and impriſonment in Scotland, 
20 Geo. 2. 4.43. J« 18. 

The power of appointing the Marſhal of the King's | 
Bench, reveſted in the crown, 27 Geo. 2. c 17. 

Perſons retailing ale, &c. in priſons to be licenſcd, 29 
Geds 2-6. 12+ 26. 

- Priſoners not to: be carried to taverns, &c. 32 Geo, 2. 
C. 28, | 

Priſoners for leſs than 1007. how to be diſcharged, 
32 Geo. 2. cc 26. /. 13. TD 

Priſoner compelled to deliver his effeQts, 32 Geo. 2. c. 
28. /.-16. 

Refuſing to aſſign bis effſeCts may be tranſported, 3z 
Geo. 2. c. 28. [. 17. | | 
_ Priſon-vreaking. See Gaol. 

Privateecs, DireCtions for trying offenders by courts 
martial, 17 Geo. 2. c 34. f. 20. | 

Going into ports in the Briti//h colonies, ſubjeCt to the 
laws there, 29 Geo. 2. c. 34. /c 31. 

Offences on board privateers, puniſhable as on board 
the King's ſhips, 29 Gezs. 2. c 34. [+ 33: 

Crimes to be tried by a court martial of the King's 
ſhips, -29 Geo. 2. £34. [6 34. 7 

Farther regulations of privateers, 32 Geo. 2. c. 25. 

Prizes to belong to owners and captors, 32 Geos 2. c, 
25. ſet. 2; Dee Brizes. 

Privatien, ( Privatio,) A bereaving or taking away), 
molt commonly applied to a biſhop or rector of a church, 
when by death, or other aCt, they are deprived of their 
biſhoprick or benefice. See Deprivation, and Co. on Let. 
»* 329+ | | 
Tovement enfient, Is where a woman is with child 
by her huſband ;z but not quick with child. J/29's Int. 
662, 

Jrivies, See Privy. | | 

Privilege, (Privilegium,) Is defined by Cicero in his 
oration 79 doms ſua, to be lex privata homini zrregata. 
It is, ſays another, Jus /imgulare, whereby a private 
man, or a particular corporation 1s exempted from the 
rigour of the Common Law. It is ſometimes uſed in the 
Common Law for a place that hath ſome ſpecial immu- 
nity. MKitchin, fel. 118, Privilege is cither perſonal or 
real: a perlanal privilege 1s that which 1s granted to | 
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any perion either againſt, or beyond the courſe of 11 
Common Law: as for example, a member of oath | 
ment may not be arreſted, nor any of his ſervants b 
ing the fitting of the parliament; nor for a certain tans 
before and aſter, A privilege real, is that which is prays 
ed to a place, as to the wniver/ities, that none of eithies 
may be called to //*/iminfler Hall, upon any contract 
made within their own precinCts, or proſecuted jn other 
courts: and one belonging to the court of Chancery Ccannor 
be ſued in 'any other court, certain caſes excepted; ang 
if he be, he may remove it by wrt cf privilege, "round: 
ed upon the ftatute 18 &£, g. C:well. hy 

Privilege is an exemption icom ſome duty, burthen, cx 
attendance, to which certain perfons are intitled, from, ; 
ſuppobtion of Jaw, that the ſtations they fill, or the of. 
fices they are engaged in, are ſuch as require all the; 
time and carez and that therefore without this ingul. 
gence it would be impraEticable to execute ſuch offices tg 
that. advantage which the public good requires, 4 By, 
Abr. 215. 


| 


i. Of privilege in ſuits allowed efficers and attendant; ;\, 
the courts of” juſlice, 
2. Of the privilege of peers and members of parliament, 


| 3- Of the proceedings in ccurts by and againfl perſons in, 
titled to privilege of park ament. 


P 


1. Of privilege in ſuits allowed «frcers and allodaits in 
the conrts of juſtice. | | 

The officers, miniſters and clerks of the courts in 
WW:/tminfler-Hall, are allowed particular privileges in re. 
ſpect of their neceſſary attendance on thoſe courts; they 
are regularly to ſue and be ſved in the covits they reſpec. 
tively belong to, and cannot, except in certain caſes, he 
impleaced cllewhere ; which privilege ariſes from a ſup. 
poſition of law, that the buſineſs of the court or their 
clients cauſes would ſuffer by their being drawn into an- 
other, than that in which their perſonal attendance js re. 
quired. 2 Inſt. 551. 4 Inft. 5l. FVaugh. 154. Dyer 
J77: 6. Þhe: JO; 

Anderſon Ch. ]. of C. B. brought treſpaſs by bill for 
breaking his houſe in the city of W/orcefter, againk a ci- 
tizen of the ſaid city ; the mayor and commonalty came 
and ſhewed acharter granted by Edward VI. and demand- 
ed conuſance of pleas ; but it was refuſed, becauſe the 
privilege of that court, of which the plaintiff was a 
chief member, is more ancient than the patent ; for the 
Juſtices clerks and attornies of this court ought to be here 
attending to do their buſineſs, and ſhall not be impleaded 
or compelled to implead others elfewhere ; and this pri- 
vilege was given this court vpon the criginal erection of 
its 3 Leon, 149. Lord Anderſon's caſe. 

An attorney, ſo long as he remains on record, ſhall 
have his privilege; and therefore where it was moved, 
that F. S. ſhall put in fpecial bail, being an attorney at 
large, and having diſcontinued his praftice, the court 
ſaid, that attornies at large have the ſame privilege with 
the clerks of the courts, and are to appear de die 12 diem ; 
and they were not fati-fied that he had diſcontinued his 
praCtice. Bro. tit. Attorney 67. Tit. Bill 24, 1 Veit. 1 
vir John How v. I/ alley. | 

But where F., S. was arreſted in B, R. and after the 
arreſt he procured himſelf to be made an attorney of C. B. 
and prayed his privilege, it was difallowed, becauſe it 
accrued pendente lite. 2 Rol, Rep. 115. ; | 

In debt againſt the warden wf the Flze!, by bill of pii- 
vilege, he refuſed to appear ; the court doubted how they 
could compel him, as they could not forejudge him the 
court, he having an inheritance in his office ; but it be- 
ing ſurmiſed that he made a leaſe of his office, it was held, 
that he ſhould not have his privilege, ſor that the leſice, 
and not he, was the officer during the leaſe. 2 Leon. 173- 
Gittinſon v. Tyrrel, 

90 if the marſhal of B. R, grants his place ſor lite ; 
the grantor has no privilege during that time. 1 Vert. 
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A clerk of B. R. was ſued in an inſerior court for a 


debt under five pounes, and had a writ of privilege allow- 
| | | cd; 
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ed; for the ſtat. 21 ac. 1. cap. 23. never intended to 
tak: away the privilege of attornies. Palm. 403, 3s 
In the court of Exchequer there are three foits of privi- 
tege ; 1ſt, As debtor. 2dly, As accountant. 3dly, As 
ofhcer. Hard, 365- | | ; . 
#8, was ſued in an aCtion of battery in Linden, 
which he removed into B. R. and afterwards prayed his 
privilege in the court of Exchequer ; and vpon the puiſne 
Paron's coming into court, and bringing the Red-book of 
the Exchequer, which ſhewed that he was an eſcheator, 
and ſo an accountant to the King, the piivilege was al- 
lowed. Noy 4.0. Waldron v. F/inroll, 


If one holds of the Queen as of her manor, he ſhall 


not have the privilege of the Exchequer for that cauſe ; 
but if the King grants tithes, and thereupon reſerves a 
rent nomine Wecime, and a tenure of him, there he ſhall 
have privilege. 2 Leon. 21. Lightfoot v. Butler. : 

On a /atitat's being ſued out againſt the commiſſioners 
of the Treaſury, the puiſne Baron of the Exchequer came 
*nto the court of B. R. and brought into court the Red- 


book of the Exchequer, which is deemed a record in that 


court ; and thereby it appeared, that the 'Lreaſurer had 
privilege of being fued only in that court; and the pa- 
tent being produced in court which conitituted the defen- 
dants, &c. and granted them the office of Treaſurer ol 
England, their privilege was a/lowed them without put- 
ting them to bring a writ of privilege ; the court ground- 
ing themlelves on the record before them. 2 Show. 299. 
Lompen v. Sir Edward Decring, & ol. _ 

It hath been held, that the Treaſurer of the navy is 
# ipſo an accountant ; and that an accountant's privilege 
will hold again{t a fpecial privilege in another court, as 
officer of the court or otherwiſe; though it be not al- 
leged, that ſuch an accountant is entered upon his ac- 
count; tor that every accountant muy be attached by 
the court to make up his account, and muſt attend foi 
that purpoſe de die in diem. Hard, 316. Sce Moor 753. 
2 Inſt. 23. 551. Bro. Priyilege 16. 

{n debt in B. R. againſt J. S. he pieaded to the jurif 
dition, that none of the privy chamber ought to be 
ſued in any other court, without the ſpecial licence of 
the Lord=-cbamberlain of the houſhold, and that he was 
one of the privy-charaber ; on demurrer to this plea, the 
court over-ruled it with great reſentment, and awarded 
a Reſpondeas ouſter. Raym. 34. 1 Kb. 137. Barrington 
ve Venables. FM | | 

It was agreed in Serjeant Scrogg's caſe, that the pri- 
vilege of the court of C. B., which Serjeants claimed, 
extended only to inferior courts, not to the courts in 
IWeſiminſler- Fall ; and that he may be ſued in any of 
theſe, becauſe he is not confined to that court alone, but 
may praCtiſe in any other court; but it is otherwiſe 
as to attornies-or philazers, who cannot praQtiſe in their 
own name in any other court but ſuch as they reſpeCtively 
belong to ; and that therelore a Serjeant at law is to be 
ſued by original, and not by bill of privilege. 2 Lev. 129. 
3 Keb. 42. Aoor, 290. S. C. 


So in ation by bill brought in C. B. againſt a Serjeant | 


at law, for work done, he pleaded that he ought to have 
been ſued by original, and not by bill; and on demurrer, 
the court held, that the caſe of a Serjeant and prothono- 
tary's clerk were upon the ſame foot, neither of them 
being bound to perſonal attendance, as prothonotaries 
and attornies were; and that therefore he ought to have 
been ſued by original, and accordingly geve a judgment 
for the defendant, . Trin. 7 Geo. 2. Serjeant Girdler?s caſe, 

F. $. being arreſted by a writ out of C. B. brought 
his writ of privilege as clerk of the crown office : but it 
appearing that he was only a clerk to Mr. Hard (clerk 
of that office) and not an immediate clerk of the office, 
a ſuperſedeas to the writ of privilege was granted on mo- 
tion; the court having agreed, that he had no more 
privilege than an attorney's clerk. 2 Show. 287. //ard 
V. Laurence. 

A Serjeant at law, barriſter, attorney, or other privi- 
leged perſon, whoſe attendance is neceſlary in /eftmin- 
fter- Hall, may lay his aQtion in Middleſex, though the 
cauſe of a&ion accrued in another county ; and the court 


voting in parliament. 9 Co, 117. 


PR 1 
on the uſual aſhdavit will not change the venue. Su, 460. 
Moor 64. 2 Sow. 242. | E's 

But it hath been held, that if a privileged perſon be 
fued, and-the aRicn brought againſt him in the right 
county, his privilege will not entitle him to have it tried 
in Middleſex. Carth, 126. 1 Show. 148. \Biffe v. Hars 
ceurt, 

If an attorney Jays his ation in Lordon, the court will 
change the venue on the uſual affidavit ; for by not lay- 
ing it in 47iddleſex, be ſeems regardlefs of his privilege, 
and 15 to be conſidered as a perſon at large. 2 Vent. 47- 
dalk, 668. ; 

On a motion to diſcharge a rule which had been ob- 
tained for changing the venue, it appeared, that the 
plaintiff was a barriſter and maſter in Chancery; and the 
court held that he had a privilege, by reafon of his at- 
tendance, to lay his aCtion in Maddox, and therefore. 


diſcharged the rule. 2 Lord Raym. 1556. Fitz. ao. $. C. 
Burroughs v. Willis, ATR | ah b | 


2. Of the privilege of peers and members of parliament. 

All peers, without any diftinftion as to degree orrank, 
are intitled to privilege z for they are equally obliged to 
attend the ſervice of the public, and are always ſuppoſed 
amenable, and to have ſufficient property to anſwer in 
ſuits and actions brought againlt them, and on theſe 
grounds are not to be arteſted or muleſted in their per- 
lons, "This privilege extended formerly to abbots, as it 
does to biſhops, members of the convocation, and mem<- 
bers of the houſe of commons at this day. . 4 Inft. 24. 
Strl. 222, 253- Dyer 314. 1 Mod. 66 Bro. Exig. 3. 
Miuor 767. Scobels Memorials 88, 103. Sir Simon Deu!s 
Teurna's 414. Finch 355. Dyer 60. a. in margin. Noy 
102. Mor 78, Siqundf. Pl. 38, 

The privijege of parliament according to the law of 
parliament 1s of a very extenſive nature; but all that is 
here intended to be treated of is only the taking notice 
of and pointing out ſuch caſes and reſolutions relative 
hereto, as are to be found in the books of law ; not to 
determine concerning this privilege as ſettled by the rules 
and orders of each houſe, of which they themſclves are 
the ſole judges, though the King's courts incidentally take 
notice thereof, and are bound to determine in matters of 
privilege when lo directed by act oft parliament. Lord 
Coke fays of this law, ab omnibus guarenda et, a multis 
ignorata, a paucis cognita. 4 Init. 15. 13 Co. 63. 4 Inſt. 
233 50, 363. Prynne's Animad, on 41ult. 12 Cro. Car, 
181, 604. 2 Lord Raym. 1111. Sce 1 Mod. 66, 

This privilege extends only to peers of Great Bri- 
tain ; fo that a nobleman of any other country, or a lord 
of Treland, hath not any other privileges in this kingdom 
than a common perſon ; allo the ſon and heir apparent of 
a nobleman is not entitled to the privilege of being tricd 
by his peers, which is confined to tuch perſon as is a lord 
of parliament at the time ; but it ſeems that an infant pecr 
is privileged from arreſts, his perſon being held ſacred. Co. 
Lit. 156. 2 Int. 48. - 3 In}l. 59. 

'The peers of Scotland had no privilege in this kingdom 
before the Union, but now by the 23d acticle of the Uni- 
on, the ſixteen elected peers ſhall have all the privileges 
of the peers of parliament of Great Britain, allo all the 
reſt of the pcers of Scotland ſhall have all the privileges of 
the peerage of England, excepting only that of fitting and 
1 P. Hl. 583. 

A peereſs by birth is intitled ro privilege ; ſo of a 
peereſs by marriage, and that as well during the coverture 
as after ; but as a peereſs by marriage is ſaid to loſe her 
dignity by marrying a commoner, ©. If after ſuch mar- | 
riage ſhe is inticled to any privilege ? 2 1n/t. 50. St. 
222, 234, 252+ 2 Cha. Ca. 224, Co. Lit. 16. 6 Co. 53. 
Dyer 79. EPs 

It was holden by my Ld. Ch. ]. Het, in the caſe of the 
Lord Banbury, that where a perſon is called by writ to' 
the Houle of Peers, he is no peer till he fits in parlia- 
ment, the writ giving him no nobility or honour ; but 
that it was the ſitting in the Houſe of Lords, and aſfociat- 
ing himſclf with them that ennobled his blood ; and that, - 
therefore, if the king or he dies before a parliament 

| meets, 
p 7 
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meets, the writ is determined, and the party remains a | inſiſt vpon_ a return, as the ſheriff could not Juſtify the 
commoner ; but he held it otherwiſe in a creation by detention of the detendant, but under peril of the Houf 
 Jetters patent, by which the party is immediately noble }of Peers; but on conlideration of the above-mentioned | 
without any other aCt or ceremony ; and though the par- forders, and on conlidering the nature of this caſe, thag 
hament never meets, or the King dies, the nobility re- fthe FRY was within the ordinary juſtice of the court | 
mains to him and his poſterity, according to the limita- | incitled- to a return of his writ ; that without ſuch return 
tions in the patent. 4 Bac. Abr. 229. [he might be debarred from any farther execution * but 
A member of parliament ſhall have privilege of parlia- | principally from the great inconveniency that might ariſe 
ment, not only for his ſervants, but for his horſes, &c. | by allowing attornies, who are oflicers to the courts in 
or other goods diſtrainable. 4 Inf. 24- which they reſpectively praCtiſe, and therefore amenable 
F. $, brought debt for rent againſt H. who pleaded |to thoſe courts, this kind of privilege ; the court Ave 
that he was tenant and ſervant to Lord Moon, and prayed [the plaintiff liberty to proceed againſt the ſherif, hy; 
his writ of privilege might be allowed him ; the plantiff | give bim time till next term to. make his return, 2/;;,, 
demurred; it was argued, that the matter of the plea | 10 Geo. 2. in B. R. IVickham v. Hobart, 4 Bac. {jr 
was againſt the Common ſtatute law ; but per Roll Ch. [230. 
]. You ought not to argue generally againſt the privilege | in all civil cauſes this privilege is regularly to be at. 
of parſiament ; every court bath its privilege ; I conceive flowed ; ſo that a pcer of the realm, or a member of the 
a writ of privilege belongs to a parliament man, ſo far {houſe of Commons, 1s not to be arreited or moleſted in 
as to prote&t his lands and eſtate ; and you have admitted | his perſon or eſtate. Pro. Exigent. | | 
bis privilege by your demurrer.- Sti/. 139. Smith v. Hale. | But privilege of parliament doth not extend to high 
See Latch 150. and the S, C. Stil. 167, 223. 1 Jon.[treaſon, ſelony, breach of the peace, or ſurety of the 
F55. peace. 4 Inft. 25. Prynne's Survey of Parliament I/rix, 

''The warden of the Fleet infiſted on a writ of privi-|} And therefore in an indictment for treaſon or felony, 
lege, alledging that he was obliged:to attend the Houfe of treſpaſs vi & armis, altauit or riot, proceſs of outlaw; 
Lords ; but it appearing that he was ſued upon an eſcape, [ſhall iſſue againſt a peer cf the realm ; for the ſuit is {yr 
and the court conſidering the great inconvenience that|the King, and the offence is a contempt againſt bim ; 
would enſue, and being of opinion that it was in their | but in civil actions between party and party, regularly x 
diſcretion whether they would grant fuch writ or no, up- | capias Or exigent lies not againſt a lord of parliament. 2 
on a motion they ſaid he might plead it if he would, but þ Hal. Hift. P. C. 199. 2 Hawk. P. C. 424. | 
they would not award ſuch a writ, or if his privilege was | If a peer of parliament be convicted of a diſfeifin with 
intringed, he might complain to the Houſe of Lords. | force, a capias pro fine and exzgent ſhall iſſue ; for the fine 
2 Vent. 154. 1s given by ſtatute, in which no perſon is exempted. Cy, 

' In debt, the defendant pleads he was ſervant to a[E/:z. 170. Lord Staffird ve. Thynne, See Dyer 314, 
member of parliament, and zdeo caps ſeu arre/tari non vo in debt upon an obligation againſt the Earl of Liz. 
debet ; the plaintiff prays judgment, and guia videtur|coln, who pleaded non et faftum, which being found | 
guod tale privilegium qued magnates, &c. & eorum famili- | againſt him, the judgment was 7deo capiatur ; which m |þ 
ares capi ſeu arreſlari non debent ;, ſed nullum habetur pri-|a writ of error brought by him was objeCted to, in that 
wilegium quod non debent implacitari, idea reſpondeat ouſter. a capias does not lie againſt a peer of the realm ; fed non 
x Mod. 146. rock | \ilocatur 3 tor by this plea found againſt him, a fne js 
Defendant aſter a general imparlance pleaded, that he|due to the King, againit whom none ſhall have any pri- _ 
was a ſervant to a peer, 9:2. the Earl of Pembroke; and|vilege. Cro. Eliz. 503. Earl of Lincoln v. Flier, 
by N:rth Ch. ]. It is not receivable, for it is the privilege} An information was exhibited in B. R. againſt the 
of the maſter and not the ſervant's ; but the defendant} Earl of Devonſhire, for (triking in the King's palace ; which 
ought to ſue his writ of privilege, for perhaps his maſter|bcing in the time of parliament, be inſiſted on his privi- 
will not proteCt him ; and if he will not, he is then leſt jlege of a peer, and refuſed to plead in chief, but put in 
to anſwer ; like to the cafe of a counſellor, where it is|his plea of privilege, to which there was a demurrer, and 
the privilege of the client that he ſhall not be compelled to [the plea over-ruled, and he was fined 3000/. Com. 49: 
diſcover the ſecrets of his client ; but if the client be will-} The King v. Earl of Devonſhire. | | 
Ing, the court will compel the counſel to diſcover what in the caſe of the ſeven Biſhops it was infiſted, that 
he knows; which Serjeant Maynard faid was his father's þpeers of the realm could not be committed in the firſt in- 
cafe before the Lord Cecil, in the Court of Wards. North (tance, for a miſdemeanor before judgment ; add that no 
faid, As it was a matter of great conſequence, he would [precedent could be ſhewed where a peer had been brought 
adviſe with the Lord Chancellor and the reſt of the judges, jin by a capzas, which is the firſt proceſs for a bare miſde- 
what uſed to be done in ſuch caſes; afterwards it was [meanor ; and they put in a plea in writing of their being 
moved again, and North faid it was moved in the Houſe [| peers, &c. but the plea was rejeQted. 3 17:4. 215. 
of Lords, and that they had left it to the Judges; and} Alſo peers of the realm are puniſhable by attachment 
therefore the plea was rejefted. Paſch. 30 Car. 2. infor contempts in many inſtances ; as for reſcuing a per- 

\C, B, Lea v. Wheatley. | fon arreſted by due courſe of law ; for proceeding in a 
By an order of the 24th of January 16906, in the Houſe |cauſe againſt the King's writ of prohibition ; for dif- 
of Lords, it was reſolved, that no common attorney or [charging other writs, wherein the King's prerogative, or 
folicitor, though employed by any peer, ſhould have the the liberty of the ſubjeCt are nearly concerned ; and for 
privileze of this houſe. w= other contempts which ace of an enormous nature. 2 
By an order of the 24th of May +724, this privilege | Hawk. P. C. 152, 
was reſtrained to menial ſervants, and others neceſſarilyf If a peer be returned on a jury, on his bringing a writ 
employed about the eſtates of peers. of privilege, he may be diſcharged ; alſo it ſeems the bet- 
\ By an order of the 224 of Zanuary 1715, it was re- |ter opinion, that without ſuch writ he may either chal- 
{olved, that every peer fhould upon his honour certify flenge himſelf, or be challenged by the party. Dyer 314: 
to the Houſe, that the perſons protected were within the | oor 767. 9 Co. 49. Co. Lit. 157. 1 Fon. 153. 
Privilege of the Houſe; and ſhould by letter acquaint the Alſo in the caſe of Sir Edward Bainton, who being 
party, arreſting ſuch privileged perſon, with the ſame. freturned on a jury, the court would not force him to be 
An attorney was taken in execution upon a ca. /a. {{worn againſt his will, he being a parliament man, and 
but upon a letter under the hand and ſeal of the Lord [the parliament then ſitting. Paſch. 27 Car, 2. in B, K. 
Say and Seal, the ſheriff diſcharged him as ſteward | A day of grace fhall not be given againſt a lord of pat« 
to his Lordſhip; a rule was obtained at the fide-bar |liament ; for he is preſumed to be attendant on the {er- 
for the return of the writ; and now, on motion in {vice of the public. 9g Cz. 49. a. | 
court to diſcharge this rule, it was urged in be-| So if a peer be made ſteward of a baſe court, or ran» 
half of the ſheriff, that this privilege belonged only to | ger of a foreſt, he may, from the dignity of bis perſon, 
the peer, and not to the party, and was not returnable |and the preſumption that he is engaged in the more 
to the proceſs; and that therefore the court ought not to | weighty affairs of the Commonwealth, exerciſe theſs &: 
| 7 | Ccs 


—— 


PE: 
fices by deputy 3 though there are no words for this pur- 
ofe in his creation. 9 Co. 49. 4. | 

So if a licence .be granted to a peer to hunt in a Chace 
or foreſt, he may take ſuch a number of attendants with 


 ſecute fuch knight, citizen or burgeſs, or other 


him as are ſuitable to his ſtate and dignity. 9g C'. 49. b. 

A peer or lord of parliament cannot be an approver ; 
for it is againſt Magna Charia for him to pay a coroner, 
3 Inf. 129. FEY | 

If a peer of the realm bring an appeal, the defendant 
ſhall not be admitted fo wage battle, by reaſon of the 
dignity of his perſon. 2 Hawk. P. C. 427. 

In Jenkins the following privileges are laid down as. 
belonying to peers: 1. They are intitled to a letter miſ- { 
five. 2. They bave a right to try an iſſue which con- 
cerns them. 3. They are not to be arreſted for debt, 
treſpaſs, or any perſonal action. 4. T hey are exempted 
from ſerving on juries. $5. To have no day of grace 
againſt them. 6. Upon the trial of a peer for treaſon or 
ſelony, they try him upon their honour only, and not 
upon oath. 7. When they paſs through any of the 
King's foreſts to attend upon the King, upon blowing a 
horn they may have a buck or a doe, as the ſeaſon of the 
year is. 8. They have power in their houle to reverſe 
judgments given in the King's Bench. 9. They have the 
benefit of clergy, though they cannot read. 10, They are 
not liable to find carriages for the King when he removes 
from one place to another.” Fenk. 107, _ | 

In the caſe of Co'onel Pr, the Parliament was pro- 
rogued the 16th of April 1734, difloived the 17th, and 
the new writs bore ze//e the 18th following, and the de- 
ſendant Pit, who was a member of that parliament, was 


z2rreſted on the 20th ; one of the queltions -1n. this £Dwd 


was, whether the arreſt was within the time of privilege? 
And it was determine that it was, although the defen- 
dant bad lived for two years ;before no farther diſtant 
| from Londin than Hammerſmith: but the court did not 
think it neceſſary, in the determination of this caule, 
to aſcertain the exaCt time of privilege that members of 
the Houſe of Commons were intitled to after a diſſolution 
of parliament. Trin. 8 Geo. 2, in B. R. Col. Pit's caſe. 
See Stran. Rep. 985. and Reports in Time of Lord Hard- 
-vrcke 16, 87s Lg 2 


. Of the proceedings in courts by and againſt perſons in-| 
vided to privilege of parliament. | 


By -the ſtatute 12 & 13. 3. cop. 13. ſet. 1. It is 


enacted, that any perſon may proſecute any ſuit in any | 


of his Majeſty's courts at #/e/tmin/ler or Chancery, or 
Exchequer, or the Duchy court, or in the court of Ad- 
miralty ; and in all cauſes matrimonial and teſtamentary 
ia the courts of arches, the prerogative courts of Canter- 
bury and York, and the delegates, and all courts of appeal, 
againſt any lord of parliament, or any of the knights, ci- 
tizens and burgeſſes of the Houſe of Commons, or their 
ſervants, or any other perſon intitled to privilege of par- 
liament, at any time immediately after the diffolution or 
prorogation of parliament until a new parliament ſhall 
meet, or the ſame be re-aſſembled, and immediately at- 
ter any adjournment of both houſes for above fourteen 
days until both houſes ſhall meer ; and the faid courts may 
aſter ſuch difſolution, prorogation or adjournment, pro- 
ceed to give judgment, and to make final decrees and 
ſentences thereupon, any privilege of parliament notwith- 
fanding. | | 


oo 2D 
0 gots © perſon 
intitled to privilege, in his Majeſty's courts of King's 
Bench, Common Pleas, and Exchequer, by ſummons, 
and diſtreſs infinite, or by original bill and ſummons, ar- 
tachment and diſtreſs infinite, which the ſaid courts are 
impowered to ifſue, until they enter a common appear - 
ance, or fhle common bail z and any perſon having cauſe 
of ſuit or complaint may in the times aforeſaid exhibit any 
bil or complaint againſt any peer, or againſt any 
of the ſaid knights, citizens, or burgeſles, or other perſon 
intitled to privilege, in the Chancery, Exchequer, or 
Duchy court, and proceed thereupon by letter or ſubpana 
as uſual ; and upon leaving a copy of the bill with the de- 
{endant, or at his laſt place of abode, may proceed there- 
on ; and for want of an appearance or anſwer, or for non- 
performance of any order or decree, may ſequeſter the 
eſtate of the party, as is uſed where the defendant is a 
peer, but ſhall not arreſt the body of any of the ſaid 
knights, citizens, and burgeſles, or other privileged per- 
ſon, during the continuance of privilege of parhament. 

Seat. 3. Where any plaintiff ſhall by reaſon of privilege 
of parliament be ſtayed from proſecuting any ſuit com- 
menced, ſuch plaintiff ſhall not be barred by any ſtatute 
of limitation, or nonſuited, diſmiſſed, or his ſuit diſcon- 
tinued for want of proſecution, but ſhall upon the rifing 
of the parliament be at liberty to proceed, 

Seez. 4. No ſuit or proceeding in law or equity againſt 
the King's original and immediate debtor, for the reco- 
very of any debt originally and immediately duc to his 
Majeſty, or againſt any perſon liable to render an account 
to his Majelty for any part of his revenues, or other ori- 
ginal or immediate duty, or the execution of any ſuch 
proceſs, ſhall be impeached or delayed by privilege of par- 
liament 3 yet ſo that the perſon of ſuch debtor or account- 
ant, being a peer, ſhall not be liable.to be arreſted, or be- 
ing a member of the Houſe of Commons, ſaall not, dur- 
ing the continuance of privilege, be arreſted by any ſuch 
proceeding. See the /7at. 2 & 3 Ann. cap. 18. 11 Geo, 2. 
cap. 24+ | axis ty 6 

Sect. 5, This att ſhall not, give any juriſdiction to any 
court to hojd plea of any real or mixed: aCtion in other 
manner than ſuch court might have done before. 

It hath been always held, that a peer is to put in his an- 
{wer to a bill in equity, on his honour only, and not on 
his oath ; but when he, is examined as a witneſs, he muſt 
be ſworn. . | . 

Alſo if a peer is, by, order of court to be examined on 
interrogatories, or to make an affidavit, the ſame mult be 
on. oath. Salt, 513. & vide Preced. Chan. 9, ds 

As where the Lord Stourton brought a. bill againſt 'Sir 
Thomas Meers, to compel him to ay pecformance 
of articles for the purchaſing 'of Lord Stourton's eſtate, Sir 
Thomag in his defence inſiſted,, that there were defeQts in 
Lord S:ourtor's title to the eſtate ;, and it being ordered 
that Lord Stourton ſhould.be. examined . on, interrogatories 
touching his faid title, it was objected; that Lord Stour- 
ton being a peer of the realm ought to anſwer upon honour 
only ; but it was ruled by Lord Harcourt, that . though 
privilege of peerage did allow a peer to put in his anſwer 
upon honour only, yet this was reſtrained to an anſwer; 
and as to all affidavits, or where a peer is examined as a 
witneſs, he muſt be upon oath; and that this examina- 
tion upon interrogatories, being a cauſe - wherein his 


Lordſhip was . plaintiff, to enforce the execution of an 
agreement, as his Lordſhip would have equity, ſo he 
ſhould do equity, and allow the other fide the benefit of 
a diſcovery, and that in a legal manner ; and accordingly 
ordered Lord Stourton to put, in his. examination on oath. 
i P. Will. 145. Salk. 513. S: GC. Sir Tha, Meers v, 
| Lord Stourton, | Lins : 
It hath been held, that though a court of equity will 
not proceed againſt a member that hath privilege of parlia- 
ment, yet if a partiament-man ſues at law, and a bill is 
brought here to be relieved againſt that ation, the court 
will, make an order to ſtay proceedings at law. till anſwer 
or farther order. 1 Vern. 329, | 
_ R.T. being choſe a burgels for Buckingham, and hav- 
ing a trial at bar to ry had on Tyeſday before the ning 
| 7A Nd ny | 0 


Se. 2. Provided, that this aCt ſhall not ſubje the 
perſon of any of the knights, citizens or. burgeſſes, or 
any other perſon intitled to privilege of parhament, to be 
arce{ted during the time of privilege ; nevertheleſs if any 
perſon have cauſe of aCtion or complaint againſt any 
peer, ſuch perſon after ſuch diſſolution, provognren, or 
adjournment as, aforeſaid, or before any ſellions of parlia- 
ment, may have ſuch proceſs out of his Majeſty's courts 
of King's Bench, Common Pleas and Exchequer, againſt 
Tuch peer, as he might have had out of time of privilege ; 
and if any perſon, have cauſe of aCtion again{t any of the 
knights, ciuzens, or burgeſſes, or any other perſon inti- 
-tled to privilege of parliameat, after any diſſolution, pro- 
rogation, or ſuch adjournment, Ws, ſuch perſon may pro- 
Vor. UW. N® 117. x Ee aac dt 
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of the parliament, moved to have his privilege allowed 


him; but was denied, 1 
litting, nor to fit till after the trial had, Raym, 12. 
1 Sid. 42.8. C. Ot | 

It hath been held that in an aftion founded on the 
above mentioned ſtatute 12 /F. 3. the defendant hal} have 
an imparlance ; and it was faid in this caſe, that the 

raCtice is to file a bill in nature of a ſpecial capras againſt 
the defendant, and then to ſummon him ; and if he ap- 
pears vpon ſuch ſuch ſummons, the plaintiff may declare 
againſt him, as in ca/lodia mareſcalli, Hill. 10 Geo. 1. in 
B. R. Wadſworth v. Handiſide. 

Peers are intitled to a letter mifſive, which method 
was introduced upon a preſumption that peers would 
pay obedience to the Chancellor's letter; and is founded 
on that reſpect that is due to the peer:ge. Fenk. 107. 

If the lord doth not appear upon the letter, a ſubj na 
on motion is awarded againſt him, becauſe no ſubſe- 
quent proceſs can be awarded but upon a contempt to the 
Great-ſeal, and the Chezncellor's letter is only ex graiza. 

{if on the ſervice of the ſupena, the peer doth not ap- 
pear, or, if he appears, and does not put in his anſwer, 
no attachment can be awarded againſt him, becauſe his 


perſon cannot be impriſoned ; but the proceedings muſt. 


be by ſequeſtration, unleſs cauſe, &c, and this 1s regularly 
made out, upon aſhdavit made of the ſervice of the let- 


ter and the /ubpena, though ſometimes it is moved for 


without, ſince the peer may ſhew want of ſervice at the 
day aſſigned to ſhew cauſe why the ſequeſtration ſhould 
not iſſue; and this order for a ſequeſtration is never made 
abſolute without an affidavit of the fervice of the order 
to ſhew cauſe, and a certificate of no cauſe ſhewn. 2 
Vent. 342. NS 


A bill being filed againſt a peer or peereſs, the firſt ap- | 


plication is for my Lord Chancellor's letter, returnable in 
term time ; or it may be mediate, if the peer or peer- 
eſs lives in town ; but in this caſe there muſt be an afh- 
davit, that the original letter is left with the peer at his 


houſe with a copy of the petition as anſwered ; and 
therewith alſo is left an office-copy of the bill ſigned by 
the Six Clerk; for if the bill is not hgned, the ſervice is 


irregular. 4 Bac. Abr. 238, TT” 
This letter is only a compliment, and no proceſs to 


found proceedings on ; ſo that the peer may appear or 


not, as he pleales; if he fails a /ubpena ifſues againſt 
him, and his time for appearing and anſwering being 
out, an attachment muft be aCtually ſealed and entered 
againſt him, though never executed, to ground a ſequel- 
tration upon. It's a motion of courſe for a ſequeſtra- 
tion upon an attachment for want of ah anſwer, 4 Bac. 
Abr. 238. {, vo | 

The peer muſt perſonally be ſerved with this order, 
and he hath eight' days to'ſhew caufe after perſonal ſer- 
vice of the order; 'if no cauſe, the order is abſolute; 
but if the ſequeſtration is for want of an appearance, and 
he appears, the phaintiff muſt run the ſame race over again 
for want of an anſwer, and the peer mult pray time to an- 
ſwer,'as ſuitors do. © 4 Bac. Abr. 238. (Lot 

The fame proceeding is againſt a memberof the Houſe 
of Commons; there the party proceeds by way of ſe- 
queſtration only, with this difference, that inſtead of a 


| letter there is always a /ubpana ſued ont; and when a cauſe 


either againſt a'peer or a commoner-ſtands in the paper, 
and is called, and cannot proceed (privilege being in) the 
court never' ſtrikes it 'out as they do in ' other caſes ; 
"where the party is not ready,' they tet it ſtand over from 
one term to another, till privilege is ont, and never pat 
the party to fue' ont” a ſubpena to hear judgment ;, and 
tie direction of the court to the regiſter* is to put privi- 
l-gcd cauſes (which have been put off on that account) 
the very firſt cauſes in the paper when 
privilege is ont. 4 Bac,'Abr, 238. © 

A ſequeftration was granted, unJeſs' cauſe,” apainſt the 
Lord Clifford for want of an 'an{iver ; be afterwards put 
in an an{wer, which” being reported inſufficient, it was 
znoved for a ſequeitration abſolutely, an inſufficient an- 


Iwer'being as no anſwer; but the court thought it a hard- 


ſhip in the caſe of a peer or member 'of the Houſe' of 


Commons, that a ſequeſtration, Which in ſome refpes 


regard the parliament was not | 


the court fits -aiten | 


P:.*-R--:-1 
is, in nature of an execution, ſhould be the firſt proceſs 
againſt them ; and therefore allowed, that jn cafc of my 
anſwer which is reported inſufficient, the plaintiff js 1g 
| move again de novo, for a ſequeſtration niſi, 2 P. Jp; 
385. Lord Clifford's caſe. qo: 

It was moved ſor a ſcqueſtration »i//, for 'want & 
anſwer, again(t a menia] ſervant of a peer of the realm; 
as the firſt proceſs for contempt, in the ſame manner F 
in the caſe of the peer himſelf; and though the motion 
was granted by the Maſter of the Rolls, yet the regiſter 
refuſed to draw it up, as thinking it againlt the couiſe of 
the court; which being moved again before the Lorq 
Chancellor, his Lordſhip, upon reading tlie flatute 1» 
If. 3. likewiſe granted the motion, it appearing to he 
both within the meaning and words of the ſtatute; ang 
if it were not ſo, 2s it was plain no attachment would 
he againſt their perſons, conſcquently there would be 
no remedy againſt them, and they would have a greater 
privilege than their lord, if the proceſs againſt ſuch me. 
nial ſervant were to be a /-bpana, 1 P. Will, 52c, 

For preventing delays of Juftices, by reaſon of DI1vVIE- 
lege of Parliament, 10 (zeo. 3. c 50. 

For more learning on this ſulje&!, fee 17 Vin, Abr, ard 
4 Bac. Abr. tit. Privilege. 

Privilege of ambaſſadors. See Ambaſſado2, 

Paviledged places, Perſons reſorting to pretended pri. 
vileged places may be arreſted, 8 & g WY 3. c. 27. {iQ 
I5. © Geo. 1.c. 28. 11 Geo. 1. c. 22, 

Pabity, (Privitas,) Private familiarity, friendſhip 
inward relation: if there be lord and tenant, and the y 
nant holds of the lord by certain ſervices, there is 2 privity 
between them in reſpect of the tenure. Cowell, edit, 1927, 

Therc- are three ſorts of privities, viz. Privity in 
eſtate, in blood and in law. Privies in blood are intend- 
ed of privies in blood inheritable, and this is in three 
manners, ©7z. inheritable, as general heir, or as ſpecial | 
heir, or 2s general and ſpecial heir. Privies in c{tate are 
as joint-tenants, baron and feme donor and donee, lefyr 
and leſſee, &c, Privies in law are, when the law with- 
out blood or privity of eſtate cafts the JanJ upon ene, or 
makes his entry lawful, as lord by eſcheat, Terq that en 
ters for mortmain, Jord of villain &c, *8Rg, 42, þ, 
Hill. 45 Eliz. IVhittingham's caſe, 8, C. cited per Fines 
]. Fo. 32. in the cafe of Godfrey v. Wade.  * 
There are three other ſorts of privities, v/z. in reſpeR 
of eſtate only, contraCt only, eſtate and contra&t toge- 
ther. Privity of eſtate is, as if the leſſor grants over his _ 
reverſion, (or , if the reverſion eſcheat.) Now between 
the grantee (or the lord by eſcheat) and the lefſee, there 
is privity in (eſtate only. So between the leſſor and af- 


f an 


| Ggnee of lefſee ; for no contract 'was made between them. 


 Privity of contraCQt only, is perfonal privity, and ex- 
tends only to the perſon of the leflor, and to the perſon 
of the lefſee ; as in the principal cafe, when' the leflee 2 
ſigned over his intereſt, notwithſtanding his alignment 
the privity of the contraCt remained between them, though 
privity of the eſtate be removed by the aCt of the leſſee 
himſelf; and the reaſon of this is, 1ſt, Becauſe the lefſte 
himſelf ſhall not prevent by his own a&t ſuch remedy 
' which the leſſor had againſt him by his own centr:Q, 
but when the leflor granted over his revertjon, there, 
againſt his own grant, he cannot have remedy ; becale 
he has' granted the reverſion to the other, to which the 
rent. is incident,, 2dly, The leflee may grant the term 
| to a- poor man, who ſhall not be able to manure the 
Tand, ,and who will by indigence, or for malice, permit 
it toie ſreſh,” and then the leflor ſhall be withovt rem#- 
dy, either by diſtreſs, or by aQtion of debt, which {hall 
be inconvenient, and will concern in efte&t every man, 
(becauſe for. the moſt part every man is a leflor, or a 
leſſee ;) and ſor thoſe two reaſons all the caſes of entry 
by tort,' eviction, ſuſpenſion and apportionment of the 
rent, are anſwered; for in ſuth caſes it is either the act 
of the Ieflor himſels, ot the att 'of a ſtranger ; and in 
none of the ſaid caſes, the ſole at of the leſſze himfelt 
ſhall prevent,the teflor.of his remedy, and will introduce 
ſuch inconvenience as has been ſaid, 'Privity of contract 
and eſtate together, is between the leflor and leſſee him- 
elf. 3 Rep, 23» - Hil. 29 Eiliz, in Halker's caſe. 
F) 


1-100, 


| 


| to determine the matter according .to law., A 


_ Council, when in the execution of his oflice of a P rivy 
Counſellor in Council, or in any Committee of Council, 
the perſons ſo offending being conviQted ſhall. be felons, | 


aid, he ſhall be put to anſwer, 
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Privy, (derived from the French prive, familtaris 


&jonifies him that is partaker, or hath an intereſt in any 
action or thing ; as privies of blood, Old Nat. Brev. fel. 
217. are thoſe who are linked in conſanguinity; every 
heir in tail is privy to recover the Jand intailed. 42. 
11. 147- No privity was between me and the tenant. 
Littleton, fel. 106, If I "deliver goods to a man, to be 
carried to ſuch a place, and he, after he hath brought 
them thither, doth ſteal them, it is felony, becauſe the 
privity of delivery is determined as ſoon as they are 
brought thither. Staundf, Pl: Cor. lib. 1. cap. 15. f0'. 
25- Merchants privy are oppolite to merchant ſtrangers, 
2 £9. 3- 9 & 14. The author of the New Terms of the 
Law maketh divers ſorts of privies, viz. privies in eſtate, 
privies in deed, privies in /aw, privies in right, and pri- 
vies in blood, See Perkins 831, 832, 833. and Cs. /. 3. 
fol. 23. Walker's caſe, and lib. 4. fol. 123, 124. men- 
tions four kinds of privies, viz. Privies in blozd, as the 
heir to his father 3 privies in repreſentation, as executors, 


or adminiſtrators to the deceaſed ; privies.in eſtate, as he | © 


jn the reverſion, and he in the remainder, when land is 
given to one for lite, to another in fee, for that their eſ- 
tates are created both at one time ; the fourth is privy 
jn tenure, as the lord,by eſcheat, that is, when the land 
eſcheateth to the lord for want of heirs. Cowell, edit. 1727. 

Privies inheritable, as heir general, ſhall take benefit 
of the infancy, as if infant tenant in fee-ſimple makes 
{coffment, and dies, his heir ſhall enter. "The ſame law 
of him that is heir general and ſpecial, and alſo of him 
that is heir ſpecial, and not general. But privies in eſ- 


- rate (unleſs in ſome ſpecial caſes) ſhall not take advan- 


tage of the infancy of the other. 8 Rep. 42. b. 43. 
Ilhittingham's caſe. | OD, 

A ſurrender by an ideot of an eſtate for life to de- 
ſtroy a contingent remainder 1s void ab initio, and there- 


fore any perſon *may take advantage of it, as well privy | 


in eſtate, as heir at law. But a feoffment and livery 


| made propriis manibus of tHe ideot, not being merely void, 


makes a difference. Carth, 4.36. Hill, g IV. 3. B. R, 
Thompſon v. Leech. | 
Privy Council. (Conc/rum Regis, Privatum Conclium.) 
Is a moſt honourable aſſembly of the King and Privy: 
Counſellors in the King's court or palace, for matters of 
Rate. - 4 Inſt, 53. , 
_ Stat. 3 FH. 7.c. 14. The Steward, Treaſurer, and Con-! 
troller of the King's houſe, or one of them, ſhall bave 
power to inquire by twelve diſcreet perſons of the cheque- | 
Toll of the King's houſhold, if any ſervant ſworn, and 


to 


his name put into the cheque roll under the ſtate of a! 


lord, make any confederacies, compaſling conſpiracies or 


imaginations with any perſon, to deſtroy or murder the] 


King, or any lord of this realm, or any other perſon 


ſworn to the King's Council, Steward, Treafurer, or Con-|' 
'troller of the King's houſe; and if it be found before 


the ſaid ſteward by the faid twelve men, that any ſuch 
of the King's ſervants have confederated, &c. as above 
And the Steward, ,"Trea-' 

ſurer, and Controller, or'two of them, ball have, pg | 
if he 


put him in trial, it ſhall be. tried by other twelve.men of 


the houſhold, and ſuch miſdoers ſhall have no challenge 
| but for malice ; and if ſuch miſdoers be found guilty b 


confeſſion or otherwiſe, the offence ſhall be judged felony. 


Stat. 9 Ann. cap. 16. ſeft. 1. If any perſon ſhall un-' 
lawfully attempt to. kill, or ſball unlawfully affault and. 


ſtrike, or wound any one of the moſt honourable Privy, 


and ſuffer death without benefit of clergy. See«1, Hawk. 
P. C. ce 17. ſets 25. c. 18. 


Paivy feat, (Privatum /igillum,) Is a ſeal. that: 
King uſeth to ſuch grants, or other things, as 


Great-ſeal ; firſt they 


Gil be 1 oh 
yl. Aepion eqnegrn)ng, 


feet. 8. 2 Hawk. P.C. c.16.. 
fe. 4. c 15. ſet. 66t0 72. _ -. MELY 
E | 
I 

'0l hey paſs the. Privy-/ignet ;. then, the 
Privy feal ; and laſtly, the Great-ſcal of England. 'I'he' 
[*nivy-ſeal is ſometimes uſedin things of Jeſs conſequence, | 
that never paſs the Great-ſeal, No writs ſhall pals unde} | 
the Privy.Jeal which touch the Common Law. 2 Jnſt, foh | Gee. 2-1 34 of 3B 4 notl 2 

| > 6 | Q « 


|” 


T M14 
555 See Clerk of the Privy-ſcal, Clerk of the Signct, 
Deal. | 
Pciwen, Was the name o the ſeal of Ring Arthur; 
on which the Virgin Maury was painted, It is mentioned 
in Gerffrey of Monmouth, 1 7. c. 2. % 

Pc1zes, Goods may be imported and exported out of 
the plantations, in prize ſhips, 7&8. 73. © 22. «2. 

Prize ſhips to be regiſtered, and oath made that the 
property is Engliſh, 7 & 81, 3. c 22: [. 19. 

.* ne property of prizes veſt in the captors, and the 
prizes to be appraiſed, fold, and divided amongſt them 
and the King's duties thereon ſecured, 6 41. cap. 13+ 
9 Ann. co. 27: [. 4. | 
| w on French prize wine during the war, 6 An. 
C. I9, » I'Te ; 
 eenons for condemning prize ſhips in America, .6 

mts Go 37 | 

Appeal to the Privy Council, 6 Anh. c. 437. /. 8. 
Privateers, &c, ſubject to the Jaws concerning flaves, 
Ann. c 37+ fo 18. 17 Geo. 2% c 24: fe 22. j 
Regulations of the duties on prize goods from' America, 
10 Ann,” 432 & 26. C113: : 15 Ge 2; ©. 3H [i x. * 

Property of prizes given to the captors, t 3 Geo. 2. c 4. 
17 Geo. 2. 34. Ls | W079" 2 HA BAG 

DireCtions for condemning prizes, 13 Ge. 2. ©. 4+ [. 3+ 
I7 Geo. 2. c. 34. /. 3 20 eo, 2. 6. 24. ſc 10. 29 Ger. 
2. C34. + 3+ | Ca 

Admiralty to give commiſſions to privateers, 17 Geo. 2. 
C 34+ /- 2 Pod OOuN PERS 

Penalty for imbezelling applied in-part to Greenteich 
Hoſpital, 17 Geo. 2. c. 34. /. 11. | Har 

' Shares, &c, not demanded in three years, go to Green- 
wich. Heſpital, 17 Geo. 2. c. 34. F. #44 19. 
Prizes not exempted from cuſtoms, 17 Geo. 2. c 34: 
f- 15. 29 Geo. 2, c 34. fe 17. MG 

Penalty on privateers taking [hips by colluſion, 13 Gez, 
24... 27. þ: $+..29. Cee. 3: 6 36-26... 

uty on prize quick-filver during the war, aſcertained, 
15 Geo. 2. Cc. 19. fe 22. |; 2 5. 

Agents ſor prizes to regiſter their powers, 18 Geo. 2. c. 
31 /- 5. 20 Geo. 2,.c. 24. fe 11,, 29 Geo. 2. c. 34. ſe. 14. 

Maſters of privyateers to inquire if 'mariners have, de- 
lerted;” 19 Get. 2 6,304. 35 -. - Ly 

Bl, of ſale of prize money made void, 20 Geo. 2+ 
co. 24. þ. 4. ; nr pen ran Wo SNeees . 

Runaway men forfeit their money to Greenwich Hoſpi- 
teh, 20 Gan-2. 424 kh 4 1ÞS 143 

Prize goods to be warchouſ :d and exported duty free, 
20 Geo. 2. c. 45. þ+ 16. Hey, 21 Geo. 2. c. 2. /. B. 
. No drawback on, prize goods, .21 ( | 


| ds,..2 Geo. 2. G4 2. [. 9. 
Commiſſhon for hearing appeals relating to prizes, de- 
clared valid, 22 Geo. 2, ic 24 4 ral es 
Prizes made by the King's ſhips to be 4jvided among 
the captors in ſuch proportion. as his Mijcſt'y ſhall order, 
29 Geo. 2, & 34. +4 6 5 F: 6» 4 oogs if ry mw 
; Captures in America how to be diſpoſed of, '29 Cee. 2, 
ae? [.s. wy a ; a4 3s BEE , LI SHC21 Fi !?T Th 2 


l+ Penalties on Joflges oe; pficers of opurts of Admiralty 


i: America, negleCting their duty, 29 Gee. 2. G 34+ [.0« 


: $\ IF-- o wp , .. FS 
Fees of courts of Adfuiralty in America, 29 Ge. 2. 
FI g) 


unaway men, 2 no demanded in three 
Jeup tobe, paid to, Greenwich Hoſpital, 29 Geo. 2. c 34. 
Je1 » 20,, 28, 29+ ,30s. _n i PY 113: £35: CE: 1.24 
. . Bounty to the: captors for all men on. board the enemies 
yph;of wor taken gr defrayed, #9 Pb 3 34 /o 21. 
| Ohips or, goods taken, by the enemy, and retaken_ by 
Ft King's ſhips or privaigers,) to be. reſtored on paying 
ſa Vage, 29 Geg, 2+ ,C. PV 3 | 4 « . L*1 x "JEM Fa q ® ; 
\Penahky, on ths, capiajns of, privateerp,or Fing's ſhipe, 
taking ſbyps by. colluſion, ,29 Gea,,2..c- 34+ /. 25. . 
"Rap men forſeit 1he Bare uf pjize, and bounty money, 
29 760, <£ 6.34, . Dn FAG IT 9 ee *; A Ye | p 
Privateers to be ſubject to the laws of the colonies, 


29: Geo. 2o C. 34::/+ { 7 


Tart ; ;$ $4 WIW.-8 44 A055 
, _ Navy, may Purchaſe Hopes on board neutral ſhips, 29 


: 
What 


}» (0145S ; j-* *% "5% 
A eta fir. prices, 2g 2a: 2. 
FA 34+ » 12» &c. <: 28, ” /X : 


_ "Shares of run 


oo 

What duties ſhall be paid on prize goods, 30 Geo. 2. 
c. 18, | | | 

Military or ſhips ſtores exempt from duty, 50 Ger. 2. 
co 18, | | | 

Notilications of payment of prizes how to be given, 
33 Geo. 2. c. 19. /. I, nes 

Duties on prize goods, 32 Geo. 2. c. 10. /. 3. ; 

Notifications to Fo good evidence of the perſons being 
agents, 33 Geo. 2. c. 19. +. 5+ | 

DireCtions for regiſtering letters of attorney, 33 Geo. 2. 
ce 19. /. 6. ; . 

Penalties applied in part to Greenwich Hoſpital, 33 
Geo. 2. © 19; [- 7+ | 

The proviſions of 30 Geo. 2. c. 18, extended to Spaniſh 
prize goods, 3 Geo..3. c. 25. _ 

ÞP:v, Is a prepoſition, ſignifying for, or in reſpeCt of a 
thing ; as pro conſilio, &c. And in Jaw, pro 1n the grant 


of an annuity pro conſilio, ſhewing the cauſe of the grant, 


amounts to a condition ; but in a feoffment, or leaſe for 
life, &c. it is the conſideration, and doth not amount to 
a condition : and the reaſon of the difference 1s, becauſe 
the ſtate of the land by the feoffment is executed, and the 
grant of the annuity is executory. Plowd. 412, Wood's 
ſnjl, 231. 

Preubace, In the laws of Canuts, c. 44. apud Bromp- 
_ ton, ſignifies to claim a thing as his own. 
 PÞPrvvate of Teftaments, (Probatio Teflamentorum ) 
Is the exhibiting and proving wills and t2/faments before 
the eccleſiaſtical Judges, delegated by the Biſhop, who is 
ordinary of the place where the party dies. And the or- 
dinary is known by the quantity of the goods that the de- 
ceaſed had out of the dioceſe wherein he departed ; for if 
all his goods be in the ſame dioceſe, then the Biſhop of 
the dioceſe, or the Archdeacon (according as their compo- 
Gtion or preſcription leads) hath the probate of the te/la- 
ment; but if the goods diſpoſed be in divers dioceſes, ſo 
that there be any ſum of note (as five pounds ordinarily) 
out of the dioceſe where the party lived ; then is the arch- 
Liſhop of Canterbury (or York) the ordinary, by his prero- 
gative, This probate may be made in two forts, in com- 
mon form, or per s jo The proof in common form is 
only by the oath of the executor, or party exhibiting the 
' will, who ſweareth upon his belief, that the will, exhibit- 
ed by him, is the laſt will and ze/fament of the deceaſed. 
'The proof per teſtes is, when over and belides his own 
oath, he alſo produces witneſſes, or makes other proof to 
confirm the ſame, and that in the preſence of ſuch as may 
pretend any intereſt in the goods of the deceaſed, or at 
teaſt in their abſence, after they have been lawfully ſum- 
moned, to ſee ſuch a will proved, if they think good. And 
the latter courſe is taken -moſt commonly, when there is 
fear of ſtrife, or diſpute about the deceafed's goods. 


called in queſtion any time within thirty years. And 
where a will diſpoſes of Jands and tenements of freehold, 
it is now frequently proved by witneſſcs in Chancery, Cowell, 
edit. 1727. Fa HE 


Probate of wills, to be taken without extortion, 31 


Be. 3. ft 1. cap. 4. 46 Ed. 4, ſet. 3. 3 Hen. 5. fl. 2. | fe 


cap. 6, "The fees to be taken for probates, 21. Hen. $. 
:ap. 5. The archbiſhop of Canterbury may call perſons 
out of the dioceſe where they-dwell, to prove a. will, 2g 
Hen. 8, c. 9. ſe. 5. For dther matters, ſee Adminiſtrator, 
 Erecutor, Will. EO Ons od ne 2) oy WNGE TL 03 


Brovatsz, An accuſer, or approver, or one who under- 


talks to prove.a crime ,charged upon another, © 'The 
word was ſtrictly meant,of 'ant accomplice in felony, who 
to ſave himſelf confeffed the faQt, and accuſed any, other' 
_ principal, or acceſſaty, againſt whom he was bound to 
make good the Charge by 'duel, or trial by the country, 
and then was pardoned life and members, bur yet to ſuf- 
fer tranſportation. Cum probator perfecerit quotd' pro- 


miſit, tenetur | ei conventio, ſcilicet ut vitam habeat & mem-' 


bra. Sed in regno remanere non debet, ctiamfi velit plegios 
invenire, Bcacton, Vide Fleta, lib.'2. cap. $2, fect. 42z 
; % 1 p 7 WP, 'W 4 LI , e 3 L-:.F / 


44. | | 

 Pzocz5endo, ls a writ which. lieth where an aRion 

' is removed ovt of an inferior court, to a ſuperior court; 

axthe Chancery, King's Bench, or' Common Peas,” by 
; | | 


For 
ſome hold that a will proved in common form only, may be 


Pp. 0 


habeas corpus, certiorari, or writ of privilege; to fond 


down the cauſe to the court from whence removed, ty 


proceed upon it, it not appearing to the higher court ther 
the ſuggeſtion is ſufficiently proved. F. N, B, j©,. 
Rep. 63. 21 Fac. 1. cap. 23. And if the party 0 
ſues out a habrcas corfus, or cwerticrari, doth not put in 
good bail in time, (where good bail is required) then 
there goes this writ to the interior court to procced »;x 
obſtante the habeas cwrpus, &r. 2 Lil, Abr, 370. Yo 
certiorarior habeas corps, to remove a cauſe, be return. 
ed before a Judge, the Judge will pive a rule thereupon to 
put in good bail by ſuch a day, which if the &cfendayr 
upon ſerving his attorney with a copy of the rule, doth 
not do, then ihe Judge will ſign a warrant for a price. 
dendo, to remove the caufe back again where the aQion 
was firſt laid : aifſo if bail be put in at the time, and 9 
not prove good, the Judge will grant a rule for better bail 
to be put in by ſuch a day, or elſe to juſtify the bajt 
already put in; which if the defendant doth not do, the 
judge will then likewiſe grant a warrant for a procedend;. 
2 Lil. 377. See Certivrart. | 
Pzoredendo ad Judictum, Lies when the judges of 
any court delay the party, plaintiff, or defendant, and will 
not give judeyment in a caufe, when they ought to do it, 
WWoid's Trft. 570. If verditt pals for the plaintiff in :Oife 


| of novel diſſeifin before the Juſtices of aſliſe, and before 


they give judgment, by a new commiſſion, new Juſtices 
are made ; the plaintiff in the afliſe may ſue forth a wriÞ. 
orari direRed to the other Juſtices to remove the record 
before the new Juſtices ; and another writ to the new Juf- 
tices to receive and inſpect the record, and then proceed 
to judgment, &c. New Nat. Brev. 361, where the ay. 
thority of commiſhoners of Oyer and Terminer, &&,, i; 
ſuſpended by writ of ſuperſedeas : their power may be re- 
ſtored by a writ of procedendo. Regiſt. 124. 12 Afl, 21, 
H. P. C. 162. See 18 Yin. Abr, 281. T7 
 Procedends on atd prayer. If a man pray in aid of 
the King, in a real aCtion, and the aid be granted; it 
ſhall be awarded, that he ſue to the King in the Chan- 
cery, and the Juſtices in the Common Pleas ſhall ſtay until 
the writ of procedendo de loquela come unto them : and 
if it appear to the Judges by pleading or ſhewing of the 
party, that the King hath intereſt in the land, or ſhall 
loſe rent or ſervice, &c. there the court ought to {tay un- 
til they have from the King a procedendo in loquela : and 
then they may proceed in the plea, until they come to gire 
judgment ; when the Juſtices ought not to proceed ta 
judgment without a writ for that purpoſe, New Nt. 
Brev. 359. So in a perſonal aCtion, if the defendant 
pray in aid of the King, the Judges are not to proceed 
until they receive a precedendo in loguela, And though 
they may then proceed and try the iffue joined, they fhall 
| not give judgment until a writ comes to them to proceed 
to judgment. bid, See 18 Yin. Ab. 280. 

Procels, ( Pr oceſJus, a procedendo ab initia uſque ad 'finem) 
Is the manner of proceeding in every cauſe, being the 
'writs 'and precepts that go forth upon the or:ginal upon 
every aCtion, being either original or judicial, Brittor, 
fol. 138,. wherein there is'great diverſity, as you may fee | 
in the table of F. N.'B. verbo Procefſe, and' Broke hc. tit. 
Sometimes thar'only is called the preceſs, by which a man 
is called into the court, becauſe it is the beginning or prin- 
cipal part thereof, by which the reſt of the buſineſs is di- 
rected. Divers kinds of Proceſs upon indiftments, ſee in 
| Cromp. Fuft. of Peate, fol. 133, 134, 135. and Lomb, in 
his Treatiſe of Proceſſes, annexed to his Eirenarcha, Special 
proceſs is that' which rs'eſpecially appointed for the otfence 
by ſtatute, for which he refers his reader to the eighth 
_ chapter of his fourth book. The difference between pre- 
ef and *precept, 'or warrant of the juſtices,' is this, the 
*precept or warrant is only to attach and convene the patty 
before any inditment or conviction, and may be mide 
either in the name of the King or the juſtice. But the 
paoceſs is always in the King's name, and uſually after an 
indictment. 'Co. 8, Rep. Blackmore's cafe. See OutlaWw:?, 
and 17 Vin, -Abr. tit. Proceſs. | 
- "Proceſſion. © In cathedral and conventual churches, 


the members had their ſtated proceſſors, wherein they 
walked two and two, in their moſt ornamental Wy 
| P | wit 


PF: *-:.0 | PORK O5- y 
 vith hyins, muſic," and other ſuitable expreſſions of | the Star-chamber upon proclaniations agaiiſt the incteafe | 
{olemnity and reſpect to the occalſon. | In every pariſh} of buildings} and particularly in Hb. where a perfon + 

" there was a cuſtomary procetſion'of the pariſh prieſt, the} was fined in the Star-chatniber' for building without, brick; «. 
patron of the church, with the' chief flag, 'or | holy bari- | though upon an old foundativri\\anli it is there ſafd, that * | 
ner, and the other pariſhoners in A/cenfion week, to take | ſuch bnildings had an ill 'efeR'ſrom the danger of fire, 

\ Circuit round the limits of the manor, and pray for a conſumption of timber, and difficulty of feeding, cleanſ(- 
bleſiog on the fruits of the earth. To this we owe our | ing and governing the city ; and it was ſaid in general, -' 
reſent cuſtom of perambulation, which is ſtill in moſt] that' proclamations were fo far juſt as they were! made - 
places called proceſſioning, and going in proceſſion, though | pro bono publizo, and for public utility. Hob: 
=» * 100% IIC 


: 251. Arme- 
we have lolt the order, and almolt the devotion, as well} /ead”s cafe. CHE © Fed ST UITIT 
as the pomp and ſuperſtition of it. Cowell, edit, 1727. The King by proclamation may all or diſſolve partia- ' 

P2oceffum continganbo, Is a writ for the continu- 


ments, way declare war or peace ; for theſe are preroga=- 
or | tive aCts with which he is intruſted as the executive part of 
other Juſtices in the writ of Oyer and Terminer, Regilt, | the law 3 but if there be an actual war between us and a 
Orig. tol. 128» ; ES, foreign nation, it is not neceſlary in pleading- to ſhew; 
W2vryenm amy, ( Proximus amicus, vel propingquior, the | that ſuch war was proclaimed. 9 Inft. 162. 1 Hal. Hiſt. 
next friend) is uſed in the Common Law for him that is] P. C. 163, Otwen 45. Raſt. Ent. ONE oe RO 
next of kin to a child in his nonage, and is in that re-| The King by proclamation: may legitimate- foreign 
ſpect allowed by law to deal for him in the managing his | coin, and make it current money of this kingdom, ac- 
affairs z as to be his guardian, if he hold any land in ocage, | cording to the value impoſed by ſuch proclamation ; he 
and in the redreſs of any wrong done to him. Stat. } may legitimate baſe coin, or mixed below the ſtandardof 
Iſiſim. 1. cap. 48. and Weſflm. 2. cap. 15. and is in the | ferlng ; he may enhance coin to a higher denomination 
proſecution of any action at law per guardianum, where | or value; and may decry money that is current in uſe and 
the plantifF is an infant ; & per proximum amicum, where | payment ; and in all theſe cales a-proclamation, with a 
the infant is defendant. - See C9. 2. 1n/?. fol. 261, See | proclamation-writ under the Great ſeal, is neceſlary. Co. 
Liirants | : | Lit, '207. b/ 5 Co. 114.b.  Dav. 21. 1 Hal, Hiſt. 
© Proclamation, (Proclamatio,) Is a Notice publicly} P, C. 192, 197. © Be 3-001 24-3136 
_ given, of any thing, whereof the King thinks fit to ad-F The King by proclamation may appoint faſts and days 
yertiſe his ſubjeRs, and ſo it is uſed, 7 Ric. 2. cap. 6. ofthankſgiving and humiliation ; and iflue proclamations 
[t is plain that the King by his prorogative may, in| for preventing and puniſhing immorality and profaneneſs ; | 
certain caſes and ſpecial occaſions, make and iflue out pro-| and injoin the rezding the fame in churches/and chapels. 
clamations for prevention of offences, to ratify and con- | Comp. Incumb. 354. bw 4-71 | .; 
firm an ancient law, or as ſome books exprels it, guaad| A proclamation muſt be under the Great-ſea), and if 
terrorem populi, to admonith them that they keep the laws | denied, is to be tried by the recotd thereof ; but if / ama ': 
on pain of his diſpleaſure ; and ſuch proclamations being | pleads that he was prevented doing a thing by proclarga- 
grounded on the laws of the realm, are of great force. | tion, it ſeems the better opinion, that he need not aver- 
Forteſ. de Laud, cap. 9. 12 Co. 74. 75. 11 Co. 87, | that ſuch proclamation was under the Great-ſeal ; for al- 
Dalſ. 20. pl. 10. 2 Rel. Abre 209. 3 [/t. 162, - leging, that ſuch proclamation was made, it ſhall |be'ins- 
It is likewiſe clear, that the ſubjeCt 1s obliged on pain | tended to have been duly made.  Cro. Car.'r80: Kelley wv. 
of fine and impriſonment to obey every proclamation le-'| Wanning, and fee 1 R>l, Rep. 192, © NED 
gally made ; and that though the thing prohibited were | Proclamation of @ fine, Is a notice openly ' and -ſo- 
an offence before, that yet the proclamation is a circum- | lemnly given at all the afji/es held in the county, within 
ſtance which highly aggravates it 3 and-upon which alone | one year after the engroſling it. And theſe proclamations 
the party diſobeying may be puniſhed. 12 Co. 74. Hop. | are made upon tranſcripts of the fine, ſent by the- Juſtices 
251: | RO of the Common Pleas to the Juſtices of affiſe, and Juſtices 
It is clearly agreed, that no private perſon can make | of peace. Weſt. Symb. 2 par. tit, Fines ſet, '1 52. See! 
any proclamation of a public nature except by cuſtom, | Fine, | ot 1297 SD rattig: 34. 42} | 411 
as is uſual in ſome cities and boroughs ; this being a pre- | Proclamation of rebellion; Is a publick notice given! 
rogative aCt, with which alone the King is entruſted. Bro, | by the officer, that a man not appearing upon a' ſupzna' 
Proclamat. pl. 1. 12 Co 75, Crom. Fur. 41. nor an attachment in the Chancery, ſhall be reputed a- 
But notwithſtanding the King's prerogative herein, it | rebel, unleſs he ſurrender hiniſelf by a day afligned: in: 
ſeems clearly agreed, that the King cannot by his procla- | this writ. Cowell, edit, 17279, See Commutſion- of: 
mation change any part of the Common Law, ſtatutes or | rebellion. Te 0, L4 DE 302011 28 
cuſtoms of this realm 3 nor can he by his:proclamation | Pro-rconfeſo, Is when a' bill* is exhibited in the! 
create any offence which was not an offence before; for | Chancery, to which the defendant appears, and 'is in 
that theſe things cannot be done without alegiſlative power, | contempt for not anſwering, or'makes an inſufficient an 
of which in our conſtitution the King is but a part. Dalſ. | wer, the'matter 'contained in the bill ſhall be takenas' 
20. pl. 10. 12 Co. 75, 11 Co.87. 6. if it were confefled by the defendant. Termes dela Ley 
On this foundation it hath been held, that the King's | 494. OTE! only i En Sgt 
proclamation, prohibiting the importation of wines from | Where the defendant has not appeared, Chancery 
France, uport pain of forfeiture, was againſt law and void ; \| cannot decree the'bill pro confeſſo, but ordered afequeſtra- 
there being no war at that time ſubliſting between the na- | tion againſt his real and perſonal eftate,*itill he cleared - 
tions. 2 1n/2. 63. . {the contempt. + #Ch, R. 284. + 35! Car, 2 Notes: ve 
So where an aCt was made, by which foreigners were | Battle, © © Youto 7% IZED 500 TGC 
licenſed to merchandize within London and H. 4. by pro-} The' courſe of the court now: is to take a! bill pro icons 
clamation prohibited the execution of it, and ordered, that | fzfo, after the party has once appeared, and ſtands out in 
it ſhould be-in ſuſpenſe «/que ad proximum pariiamentum ; | contempt *till the plantiff has got to the end of the line, 
and this was held to be againſt law. 12 Co. 75. \- | and has run through all the proceſs of the court againſt 
Upon a conference between ſome Lords of the Privy | him ; | yet formerly this'court did 'not do it even'in that 
Council and the two Chief Juſtices (of which the Lord | caſe; oa ant. reg” Ire plaintiff * to-prove the ſubſtance 
Cite was one) and Ch. B. and Baron Altham, the queſtion | of his bill. g.' Vern. 224. Hill: 1683, intheicaſe of - 
was, Iſt, Whether the King. by proclamation might pro- | Fehnſon v. Diſmintere, * 
hibit new buildings in and about London ? '2dly, - If the] "Two defendants, the one having anſwered, the other 
King might prohibit the making of ſtarch of wheat ? And | refuſes, he ſhall be bound by the other's anſwer, if the-- 
the judges were of opinion, that the ſubjeCt could not be | cauſe paſs againſt them. Toth. 74, cites 7 Fac. Mathew 
reſtrained in theſe particulars by the King's proclamation.'| v. \dathew. 09.04 24%. HQ T4400 000 45. 165; 
12 Co, 94 6 ajta Hr: 69 \* -| Defendant being a priſoner in the King's Bench refuſed 
But notwithſtanding the above mentioned ' opinion, | to anſwer. The bill cannot be taken pro confeſs, unleſs he' 
there are inſtances of perſons who- have been ſentenced in| was in the piiſon of this court ; whereupon he was remov- 
You, 11.” N*.-117. | 7B | cd 


ance of a proceſs, after the death of the Chief Juſtice, or 


bi 


oe 
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ed by vabreas 'corpus into the Fleet ; and having a day given 


him to anſwer, and he. ſtill refuſing, the bill was taken - 


pro confeſſo, and. he was ordered to be kept cloſe priſoner. 
N. Ch. R. 50, ,1653- Thomas v. Jones, |  _ | 
Where the defendants were not brought in upon any 
proceſs of contempt, but they appeared to the ſubpncea to 
anſwer, and craved a farther day, and had it, and {till 
{tood out all contempts, and could not be taken, the 
bill was taken. pro confe/ſo, and a decree upon it decreed 
to be well grounded, and a bill of review ordered to be 
diſmifled. N. Ch.,Rep. 64+ 14 Car. 2. Denny v. Fil- 
mores 
In a ſuit for tithes the defendant was in contempt for 
not anſwering, and was brought by ſeveral orders to the 
bar ; and being a quaker, refuled to anſwer on oath, but 
prayed to anſwer without oath. Finch C. admoniſhed 
him of the peril, viz. that the bill mult be taken for true 
entirely as It is laid, if he anſwered not ; and he ſaying 
as before, the Lord Chancellor pronounced the decree, 
though Sir F. Churchill, as amitus curie, ſaid, that-this 
cauſe ſor tithes, eſpecially ſmall tithes, was not proper 
for this court, and had not been uſed ; but decreed for 
the plantiff, and referred the valuation to the Maſter, 
2 Chan, Caſes 247. Mich. 29 Car. 2. Anon. | 
'The defendant having appeared, and afterwards flood 
in contempt till ſequeſtration was returned 3 It was IN- 
ſifted, that the bili ought to be taken pro confefſo 3 but 
the Lord Keeper ſaid, He would conlider of it till the next 
term, And it being alleged, that baron and feme were 
defendants, and that it was the wife only who had ap- 
peared, and that without the huſband's privity, Lord 
Keeper referred it to a Maſter to examine the tact, and 
ſaid, If it ſhould fall out to be ſo, he could not decree 
azainſt the huſband, but they mult proceed, and Jay on 
the ſequeſtration to bring bim in. Fern. 247. Trin. 
1684. Gibſon v. Scevengton. | 
> A deſendant refuſing to anſwer and ſtanding out al] 


contempts til] an order was made for a ſequeſtration ; it 
was prayed by the plantif”s counſel, that the bill might 
To which it was objected by the 


be taken pro confe/ſ?. ; 
counſel on the other ſide, that this could not be done, 


becauſe the ſequeſtration was neither under fecal nor exe- 
cuted ; and alſo becauſe the plantiff did not produce the 
original itſelf, but only a copy of it. . Lord Chancello! 
Parker held the laſt objeCtion certainly a good one ; but as 
for 'the, other, there ſeemed to him to be ro reaſon for 


it ; for the puttirg the ſeal to the ſequeſtration, and ac- 
tually executing itz ſeems to be then only neceflary when 
the-plantiff is not ripe for a decree upon his own bill, 


but wants ſome diſcovery from the defendant's anſwer, 
| upon which the decree may be founded ; and, therefore, 
the actual executing a ſequeitration to extort an anſwer, of 
which the plantiff has no occafion, ſeemed to him very 


unneceſlury. 10 Mod. 431. Paſeh. 5 Gee. Anon. 

Stat. 5 Ges. caps. 25. enacts, That it in any ſuit in equity 
any defendant, againſt whom procets ſhall iflue, ſhall not 
cauſe his appearance to be entered according to the rules 
of the court, in caſe ſuch proceſs had been ſerved, and 
aſſidavit ſhall be made, that ſuch defendant is beyond the 
ſeas; or that, upon enquiry at his uſual place cf abode, 
he could not be found, 1o as to be ſerved, and that there 
is juſt' ground to believe that ſuch defendant is gone out 
of the realm, or abſconds to avci:l being ferved ; the 
court may make an order, appointing ſuch defendant toap- 
pear at a daytherein to be named, and a copy of ſuch order 
ſhall, within fourteen days, be inſerted in the London 
Gazette, and publiſhed on ſome Lord's day, afterdivine ſer- 
vice, in the pariſh church where ſuch detendant made his 
uſual abode, within thirty days next before his abſenting ; 
and a copy of ſuch order ſhall be poſted up, viz. a copy of 
ſuch order made jn Chancery, Exchequer or Duchy Cham- 


ber, ſhall be poſted up at the Royal Exchange ; and a copy, 


of every ſuch' order made in any of the courts of equity of 
the counties Palatine, or of the great ſe{lions in /ales, 
ſhall be poſted up in ſome market town within the jurildic- 
tion of the court, neareſt to the place where ſuch delendant 
made his uſualabode, ſuch place of abode being-alſo within 
thejuriſdiction of the court; and if the defendant do-not ap- 
pear within ſuch time as the court ſhall appoints then, on 
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proof made of ſuch publication of ſuch order a; aforef:id 


the court may order the plantiff's bill to be taken p17 cont, 
/a, and make ſuch decree Gino as hall befult, iow; eſe 


the eftate tequeſtered according to the decree ; ſuch plain 

tiff giving ſecurity to abide ſuch order touching the reſt 
tution of ſuch eſtate, as the court ſhall make upon the mY 
'endant's appearance. But in caſe ſuch planti# (hall re 
fuſe to give ſecurity, then the court ſhall order the effefls 
{equeltered to remain under the direftion of the court 
until the appearance of the defendant to defend fuch 
(uit. Provided, that this act thall' not affect perſons 
beyond the ſeas, unle(s allidavit be made of their beir 

in England within two years before the ſubpena ah, 
extend to courts having a limited juriſdiftion, unleſs oth 
be made of perſonal refidence in ſuch juriſdiction one year 
before the ſubpamrra. |» ; 
Ar, Serjeant Larnardi/ion, in his Reports of Caſes in 
Coanceiy 401 to 404. tells us, that the opinion 6f the 
court was, that it is not ſufficient upon this Qlatute tg 
make a{lidavit, that the party making it was informed, 


to Ireland, in order to avoid being ſerved with the Pro- 
ceſs of the court. But it muſt be likewiſe ſworn 
whom the deponent received fuch information, and chic 
Fliil, 1740. Burton v, Maton. | 
| Thedeſendant appeared, and ſtood ont to a ſequeſtration 
and afterwards, on gelting time, put In an an{wer, which 
was repoited iniuſticient in near twenty exceptions, and 
was ſerved with a /udpwna to make a better aniwer. The 
was infiſted for the defendant, that the praQlice of taking 
bilis pro confe{ſs 1s not of long ſtanding, the ancient way 
being to put the plaintitF to make proof of the ſabſtance 
of the bill; and that, in this cafe, taking all the bill 
pro confeſſo, where part had been ſufficiently anſwered 
ſcemed very ſtrange. But it was anſwered, that an ins 
(ufficient anſwer is as no anſwer, and therefore the whole 


creed for the plaintitf. But Lord Chancellor Kirz, on 
an appeal, ſail, he would conſider how matters flood at 
the time of ſuch decree, and that it was ſufficient that 
there then was no anſwer, and which the plaiatif had 
a\mitted to be ſo by ſuing his proceſs for a better; and 
that ſo the deſendint confeſſed the whole bill true, when 
by the Maſter's report (which was a record of the fame 
court) he had anſwered the: greateſt part ; and when the 
platutifF bimſelf had firſt taken the anſwer | to be an 
anſwer in part by ſerving the defendant with procels to 
put in 2 better, was againſt common ſenſe; and reverſed 
the former decree, 2 //illiams's Rep. 556. Mich, 1529. 
Hawkins v, Crack, : parks | 
| lt the defendant obſtinately inſiſts upon his demurrer, 
and refuſes toanſwer, where the court is of opinion, that 
tufhicient matter is alleged in the bill to oblige him to an- 
[wer, and for the court to proceed upen, the court will 
decree the matter of the plainiff's - bill ; for by the de- 
murrer are confeſled all matters of fa& that are alledged. 
Curſ. Canc. 209. PT 

Þzoctor, ( Procurator.) Is he who undertakes to man- 
nage another man's caute, in any court of the Civil Law 
or Eccleſiaſtical, for his tee. ut aliena negetia gerenda 
ſuſcipit. oe er Fg | 

Pzoconſule*, Were thoſe who were called Juſtices in 
eyre, or Juſ{iui errant, in England, Cowell, edit. 
1727: | | 
 Pzoctors of the clergy, (Procuratores. cleri,) Are 
thoſe who are choſen and appointed, to appear for the car 
thedral, or other collegiate churches, as alifo for the com- 
mon clergy ol every dioceſe at the parliament, to ſit in the 
lower houſe of Convocation; and this is the manner of 
their election, Furſt, the King direteth bis writ to 
the archbiſhop of each province, for ſummoning of all 
| biſhops, deans, archdeacons, cathedral and collegiate 
churches, and generaliy of all the clergy of his province, 
aſhgning them the time and place in the {aid writ : then 
the Archbiſhops proceed according to cuſtom : one ex- 
ample ſhall ſerve for: both. he archbiſhop of Canter- 
bury upon his writ received, directeth his letters to Po 

Wa bilhop 


| ndthe. 
cburt may order fuch plantiff to|be paid his demands = of | 


to be taken pro £ofe//o 3 and the Maſter of the Ro'ls dee 


rand believes that the defendants withdrew themſelves In- - 


defendant put in another ,anſwer alike inſvfhcient. It . 
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biſhop of London, as his dean provincial : firſt, citing | 


himſelf peremptorily, and then willing him to cite in 
like manner, all the biſhops, deans, archdeacons, cathe- 
dral and collegiate churches, and generally all the clergy 
of his province to the place, and againſt the day prefixed 
in the writ : but direCteth withal, that one progcr be 
ſent for every cathedral or collegiate church, and two for 
the body of the inferior clergy of each dioceſe : and by 
virtue of. theſe letters authentically ſealed, the ſaid biſhop 
of London direQeth his like letters ſeverally to the biſhop 
of every dioceſe of the province, citing them in like man- 
ner, and commanding them not only to appear, but al- 
ſo to admoniſh the ſaid deans and archdeacons perſonally 
to appear, and the cathedral and collegiate churches, as al- 
ſothe common clergy of the dioceſe to ſend their prodters 
to the place at the day appointed ; and alſo willeth them, 
to certify to the archbiſhop the names of all 'and every 

erſon and perſons fo warned by them, in a ſchedule an- 
nexed to their letter certificatory. 'The biſhops proceed 
accordingly, and the cathedral and collegiate churches, 
and alfo the clergy make choice of their progfcrs 3 which 
done and certified to the biinop, he returneth all at the 
day. Theſe proftors of the clergy had heretofore place 
and ſuſfrage in the Commons Houſe of parliament, as 
appears by the ſtatute 21. 2. cap. 2 & 12. See Pro: 
locuto?, Eonvoraticn, and 4 [n}e. fol. 4. 

P22rnratione, (Procurationes) Are certain ſums of 
money which parifh-prieſts ,pay to the biſhop or arch- 
deacon, ratioue Viſtationiss They were anciently paid in 
- neceſſary viCtuals for the viſitor and his attendants ; but 
afterwards turned into money. Complaints were often 
made to the P« pe of the exceſſive charges of the precura- 
tions, Which were prohibited by ſeveral councils and bulls. 
That of Cl:ment IV. mentioned in the Monaſticum, 2 tom, 
a7. 165. 1s very particular, wherein that Pope tells us, 
that complaints had been made to him that the archdeacon 
of R1dzond, viſiting the dioceſe, travelled with one 
hundred and three horſes, twenty-one dogs and three 
- hawks, and did ſo griewbuſly oppreſs a religious houſe 
with that vait equipage, that he cauſed the monks to 
ſpend in z#n hour as much as would have maintained 
them a long time. Cowell, edit, 1727. See 17 Vin. Apr. 


ÞPwcurato?, Is a perſon who has a charge committed 
to hin by another 5o the proxies of lords in parlia- 
ment, are in our law books called procuratores. It bg- 
nifiesalſo a vicar or lieutenant ; one who aQts inſtead of 
another. In Petrus Bleſen/is, ep. 47. we read of a procu- 
rator Reignt. $0 procurator reipublice is a public ma- 
giftrate, There are alſo procuratores cleri ſent to the con- 
vocation ; and the-biſhops are ſometimes called procurato- 
res eccleſrarum. And from this word comes the common 
word predeor in the Civil Law court. It is alſo uſed for him 
that gathers the fruit of a benefice for another man. Stat. 
3 Ric. 2. flat. 1. cap. 3. and procuracy for the writing or 
inſtrument, whereby he is authorized. Precuratores ate 
at this day in the weſt parts called progers. 

P2orvzatores eccleſiae parochialif, The church- 
wardens who were to aCt as proxies and repreſentatives of 
the church, for the true honour and intereſt of it. Paroch, 
Antiq. 562. = 

P:ocuratozium, The Procuratory, or inſtrument by 
which any perſon or community did conſtitute or dele- 

ate their proQer or proctors, to repreſent them in any 
Judicial court or cauſe. | x 

P2ocurater monafterit, The advocate of a religious 
houſe, who was to ſolicit the intereſt, and plead the 
cauſes of the ſociety. See Pzoviſoz moyaſteri. = | 

P2ocurſug, Is the genealogy of a man. Matt, Par. 
anno 1130, | 

P2odes homes, Is a title often given in.our old books, 
to the barons or other military tenants, who were called 
the King's council, and was no more than diſcreti & 
fideles hamines, diſcreet liege men, who, according to the 
beſt of their prudence and knowledge, were to give their 
_ Counſel and adviſe. Cowell, edit. 1727, 

P29ditorie, A word neceſlary to indiAtments of treaſon. 
2 Haw. P. " £- 224+ | 
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P2ofaneneſs; [ Duia procul a fan) Is a diſreſpe& paid 
to the name of God, and to things and perſons conſe- 
crated to him. 1Y524's Int. 296. And profaneneſs is 
puniſhable by divers ſtatutesz as for reviling the Sacra- 
ment of the Lord's Supper, profanely uſing the name of 
God in plays, &c. profaning the Lord's Day, curſing and 
(wearing, &c. 1 Ed. b.c. 1. 1 Eliz-- c. 1. Fac. i; 
21, ICar.l cl. 13Car, 2.c.9. 6& 1 Is, 3. c. 
II. See Blajphem?. bart | 

P-oſer, (Profrum, wel proferum, from the French 
proferer, 1, e. producere,) Is the time appointed for the ac- 
counts of ſheriffs, and other officers in the Exchequer, 
which is twice in the year, Stat. 51 H, 3./at. 5. which 
may be gathered alfo out of the Kegi/ter, fol. 139. In 
the writ d- atturnato vicecomitis pro profro faceniuo!'' We 
read alſo of prefers in /at, 3 H. 8, c. 21. in which place 
proffer ſignifies the offer or endeavour to proceed in an 
action by any man concerned fo to. do. Cowell, edit. 
1727. 06-6 : 
As to the profers of ſheriffe, though the certain! debt 
of the ſheritf could not be known before the finiſhing 


of his accounts, yet it ſeems there was anciently' an 


eſtimate made of what his conſtant charge of the annual 
revenue amounted to, according to a medium, which 
was paid into the Exchequer at the return of the' writ of 
ſummons of the pipe; and the ſums ſo paid were and 
are to this day called profer vicecomitis : but although 
thete profers are paid, if upon the concluſion of the ſherift's 
accounts, and after the allowance and diſcharges had by 
him, it appears that there is a ſurpluſage, or that he 
1s Charged with more than he could receive, 'he hath his 
profers paid or allowed to him again.  Hal?'s Sher, Ac> 
counts T2. | ho ; 
P29fer vicecomitis, See Profer, Rog TILT UL 

P2ofert m curia, Is where the plaintiff declates upon 
a deed, or the defendant pleads a deed, 'he' muſt do it 
with a prefert in curia, to the end that the other party 
may at his own charges have a copy of itz and until he 
bath at his requeſt and charges gotten a copy of the deed, 
he is not bound to anſwer it. 2 Lil, Abr., 382. ' 

And if a man pleads by virtue of an indenture, which 
is loſt, on afhdavit made thereof, the court will compel 
the plaintiff to ſhew the counterpart, and the defendant 
may plead thereto; or will grant an imparlance. Cre: 
Fac. 429, When he who is party or privy in eftate or 
intereſt, or who juſtifies in the right of him who is party 
or privy, pleads a deed ; notwithſtanding the' p rty privy 
claims a part of tbe original eſtate, yet he muft ſhew the 
original deed. 10 Rep. 92, 93. But where a' man is a 
ſtranger to a deed, and ciaims nothing in it, &c. there he 
may plead the patent or deed, without a profert in curiay 
Ibid. A man may claim under a deed of uſes, wjthout 
ſhewing it ; becauſe the deed doth not belong to him, 
though he claims by it, but the covenantor's, and he 
hath no means to obtain it ; and for that it is an eſtate 
executed by the ſtatute of uſes, ſo as the party is in by 
law, like unto tenant in dower, or by ſtatute, &c. who 
may have a rent-charge extended, and need not ſthew 
the deed. Co. Car. 442. And in things executed, or 
eſtates determined, there need not be any profert in'curia. 
3 Lev. 204. Alſo an aſſignee of commiſſioners of 
bankrupts need not ſhew the bond to the bankrupt, be- 
cauſe he comes in by aCt of law, &c. Cro. Car. 209, 
By ſtatute, no advantage or exceptions ſhall be taken 
for want of a profert in curiaz but the court ſhall give 
judgment according to the very right of the cauſe, with- 
out regarding any ſuch omiſſion and defeCt, except the 
ſame be ſpecially and particularly ſet down, and ſhewn 
for cauſe of demurrer. 4 & 5 Ann. cap. 16. 

P2zofeſſion, (Prefz/io,) Is uſed particularly for the en-. 
tering into any religious order ;z by which a monk offered 
himſelf to (God by a vow of three things, viz. obedience, 
chaſtity and poverty, which he promiſed conſtantly to 
obſerve. And this was called ſana religionis profeſſia. 
and the monk a religious profeſſed, Cowell, edit. 1727. 
See 17 Vin. Abr. 545. | LI, TE 74 
Pzofeſſo2 of law in Orfozd, Not to be prejudiced by 


bl \ 


13& 14 Car. 2. As to the prebend of Shipton. 13 & 
| 14 Car. 2. C. 4: SL | | | 
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W:oits. Adeviſe of the profits of lands, is a deviſe 
of the land itſelf. Dyer 210. A huſband devited the 
profits of his lands to his wife, unti} his ſon came of 
age; this was held to be a deviſe of the lands until that 

| time: (though if, the lands were deviſed to the ton, and 
that his mother ſhould take the profits of it until he 
came of age, &c. this would give the mother only an au- 
thority, and not an intereſt. 2 Leon. 221. By deviſe of 
profits, the lands uſually paſs ; unleſs there are other words 
to ſhew the intention of the teſtator. cr 753, 758. 

P:ogramina, A letter ſealed- with the King's ſeal. 
Spec. Sax. lib. 3. art. 34. | | 

P:ohibiagn, (Probubitio,) Is a writ to forbid any court, 
either ſpiritual or ſecular, to proceed in any cauſe there 
depending, upon ſuggeſtion that the cognizance thereof 
belongeth not to the fame court. F. N. B. fel. 39. 
But it is now moſt uſually taken for that writ which heth 
for one that is impleaded in the court Chri/tian, for a cauic 
belonging to the temporal juriſdiction, or the conufance 
of 'the ;King's court, whereby as well the party and his 
counſel, as the judge himſelf, and the regiſter, are for- 
bidden to proceed any faither in that cauſe. Czrvell. 

As all external juriſdition, whether eccleſiaſtical or 

civil, is derived from the crown, and the adminiſtration 
of juſtice is committed to great variety of courts, hence. 
it hath been the care of the crown, that theſe courts keep 
within the limits and bounds of their ſeveral jurifdiction+ 
preſcribed them by the laws. and ſtatutes of the realm ; 
and for this purpoſe the writ of prohibition was framed ; 
which iſſues out of the ſuperior court of Common Law 
to reſtrain inferior courts, whether ſuch courts be tempo- 
\ ral, eccleſiaſtical, maritime, military, &c. upon a fſug- 
geſtion that the cognizance of the matter belongs not to 
fuch courts ; and in caſe they exceed their juriſdiction, the 
officer who executes the ſentence, and in ſome caſes the 
Judge that gives it, are in ſuch ſuperior courts punithable. 
ſometimes at the ſvit of the King, ſometimes at the ſuit 
of the party, ſometimes at the fuit of both, according to 
the variety of the caſe. 2 [/7. boi. F. N. B. 40. 12 
Cer. 6b. 1 And. 2579, 2 Jon. 213. | Skin. 628. 
\ The reaſon of prohibitions in general is, that they 
preſerve the 1ight of the King's crown and courts, and 
the eaſe and quiet of the ſubject ; that it 1s the wiſdom 
and policy of the law, to ſuppoſe both beſt preſerved 
when every thing runs in its right-channel, according to 
the original juriſdiction of every court ; that by the 
ſame reaſon that one might be allowed to incroach, an- 
_ other might, which could produce nothing but confuſion 
and > a in the admini{tration of juſtice, Show. Par, 
Ca. 63. 

So that prohibitions do not import that the ecclefiaſti- 
cal or other inferior. remporal courts are alza than the 
King's courts, but ſignify that the cauſe is drawn ad aizud 
examen than it ought to be; and therefore it is always 
ſaid in all prohibitions (be the court eccleſiaſtical or tem- 
poral to which it 1s awarded) that the caufe 1s drawn ad 
aliud examen contra coronam & dignitatem Regiam, 2 Init, 


602. 1 Rol. Rep. 252. 3 Bulſt, 12c. Palm. 297, 


1..1/hat courts may zrant a prohitition ; and whether the 
granting it be diſcretionary, or ex debito juſtitice, 

2. Who have a tight to, and may demand, and join in a 
prohibition. 

2. Of the ſuggeſiton for, and manner of obtaining a pro- 
hibutton, ft | 

. 4. At what time a prohibition is to be granted; and in 

That caſes it may be granted to inferior temporal courts, 


5. In what caſes prohibitions are to be granted to the ſp. 
ritual courts, 


1. IWhat courts may grant a prohibition; and whether the 
granting it be diſcretionary, or ex' debito juſlitiz, 

The ſuperior courts of //e/tmin/ter having a ſuperin- 
tendency over all inferior courts, may in all caſes of in- 
novation, &c. award a probibition; in this the power 
of the court of B, R. has never been doubted, being the 
fuperior Common Law court in the Kingdom, F. I. B. 
$3.4 Th | 4 


RES | 


| 


| 
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Alſo the court of Chancery may eward a might, 
which may iflue as well in vacation as in tey m1 time "ks 
fuch we is returnable into B. R, or ©: Þ, Bra. Pri 
itien, pl. 6. 4 In/l. 82, 1 Peere IF ill, 49, Y 

If one be ſued in an Inferior court for a matter cy; 
of the juriſdiction, the defendant may cither have © 14. 
hibition from one of the Common Law courts of / 4. 
min/ter-hall; or in regard this mey happen in a var. 
tion, when only the Chancery is open, he moy 


. - . . agve 

that court for a prohibition ; bnt then it mutt apnear by 
a 5 __ i % £1 J 

oath made, that the jact did ariſe out of the JuritdiQtion 
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and that the defendant tendered a forcipn pica, which 
was refuſed; and it a prohibiticn has been granted 01 x 
Chancery improwide, and without theſe circum 3, 
attending it, the court wilt grant a /nupirſodeat therge 
1 Peere IVill. 476. ; 
As the juiiidiQtion of the court cf.C. B, js fonno1 
on original writs iſſuing our of Chancery, it bath "I 
heretofore doubted, whether this court could, without 
writ or plea depending, award a probibiticn; but this 
point has been determincd by the unanimous fente of alt 
the Judges, viz. ibat this court may, upon a ſuggeſtion 
grant prohibitions, to keep as well temporil 2s ecele. 
liaſtical courts within their bounds and jurifdiftions, arg 
that without any original writ or p!ea depending ; ha 
Common Law being, in thete caſes, a prohibition of It» 
ſelf, and landing inſtead of an original. Bro, Pritii;. 
tion, pl. 6. Nay, 153, 12 Co. 58, 108. Bro. Conſutts, 
tions pl. 3» 4 inſt. Gg. 2 brounl. 17, _ ; 
Accordingly it hath been adjudged, that a prohibition 
ought to be granted by the court of C. B. to the cour 
of delegates for iuing there to avoid an infiiti.tion of 6 


it of 
nces 


| 


clerk to a church in Larcaſhre, aſter indution made of 
him thereto, though the quare impedit for this church 
could not be broughtin C. B. hut only in the count 
of Lanca/ler; becauſe the title of the advowſo7 Was a . 
queſtioned by this prohibition, but the intruſion upon the 
Common Law, of which this court- has ſpecial eare 
Mizor 861. 2 Rel. Ar. 317. Huiton's caſe. Heb. 15. C, C. 

But as to the courts of B. R. and C. B. this dilference 
hath been made, that in the art of thoſe courts, a Pro 
hibition may be awarded upon a bare ſurmiſe, without 
any ſuggettion on record; and ſuch writ is only in na- 
ture of a commifhon prohibitory, which is diſcontinued 
by the demiſe of the King; but that as to a prohibition 
ifſuing out of C, B. the ſuggeſtion muſt be on record 
and therefore 1s conſidered as the ſuit of the party and 
in whith he may be nonſuited, and is not difcontinued 
by the demiſe of the King. Neoy 77. Dixy v. Broun, 
Palm. 422. Latch. 114. 8. C. 

If the King's farmer, or copyholder of the King's 
manor, be ſued in the ecclefiaſtical court for tithes, 
upon a ſuggeſtion in the court of Exchequer that he pre- 
icribes to pay a Certain modus in lieu of tithes, he {hall 
have a prohibition out of the ſaid court, and ſuch modes 
(hall be tried thexze. Pam. 525. Lane 39. 1 Rl, 
Abr. 539. | 

Thegrand ſeſſions of North Zales may ſend a prohibi- 
tion, and write to the ſpiritual courts there, as well as 
the courts here may. 1 $74. 92, but for this ſee C0. 
Car. 341. 1 Fon. 330. Faugh. 411. 

It is laid down in 7-6. that though a ſurmife be 2 
matter of fact, and triable by a jury, yet it is in the dit- 
cretion of the court to deny a prohibition when it appears 
to them that the ſurmiſe is not true. Feb, 67. in the 


| caſe of 4/Mon Pariſh v. Caſtle Brrmige Chapel. 


This authority has been often quoted in queſtions of 


|this Kind, and in ſome caſes denied to be Jaw ; but yet 


it ſeerns the better opinion, and to have been ſo holden 


[by the greater number of our judges, that the awarding 


a prohibition is a matter diſcretionary, that is, that from 
the circumſtances of the cafe, the ſuperior [courts are at 
liberty to exerciſe a legal diſcretion therein, but not an 
arbitrary one in refuſing prohibitions, where in ſuch 
like caſes they have been granted, or.where by the Jaws 
and ſtatutes of the realm they ought to be pranted, 
Inch. 758. 


It hath been determined in the houſe of Lords, that 


{no wilt of error will lie upon the refufal of a prohibition 3 


but 
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Þut when Aa conſultation 'is awarded, it is with an 'idco 
confuderatum oft, and then a writ of error will lie, x Lord 
| Roym. 545+ in the Biſhop of St. David'seaſe, ' 
| 7 the maſter of a ſhip ſues in'the Admiralty for his 
wages, and a prohibition is moved for, upon a ſuggeſtion 
that the contract was made on land, and the court is of 
opinion that a prohibition ought by law to be granted ; 
+1 this caſe they will not compel the party to find fpecial 
bail to the a&tion in the court above. Salk. 33, Carth. 
518, Cum. 74. 1 Lord Raym. 576. S. C. Clay v. Shel. 


raVes 


If there is judgment againſt a ſimoniſt, -who, by the | 
aſſent of parties, is to continue for a certain time on the | 


benefice, and whoat the expiration of the time refuſes to 
remove, but commits, waſte on the houſe or glebe, a pro- 
hibition to ſtay doing waſte may be had by the patron, in- 
cambent, or any other perſon, becauſe that is the King's 
writ; and any one may pray a prohibition for the King, 
and it is grantable ex deb:to ju/titize, and not honorary, and 
in the diſcretion of the court. Comp. Incumb. 43. 1 Sid. 
65. Heb. 247» 


2. Who have a right to, and may demand, and join in a 
rehibitton. on 
The King may ae for a prohibition, though the plea 
in the ſpiritual court be between two common perſons, be- 
cauſe the ſuit is in derogation of his crown and dignity 
F.N. B. 40. | | 
So if the eccleſiaſtical court will hold plea of any mat- 
ter which belongs not to their jurifdiftion, upon informa- 
tion thereof to the King's courts, either by the plaintiff, 
defendant, or by a mere ſtranger, a prohibition will ifſue. 
2 Infl. 607. | 
As if a man libels in the ſpiritual court for a matter 
which does not appertain to that court, but to the Com- 
mon Law, as a matter of frank-tenement ; yet he him- 
ſelf, againſt his own fuit, may pray a prohibition, and 
ſhall have it. 2 Rol. Abr. 312. 1 Leom, 130, Gould. 
149. 12 C9. 56. bn” | 
So where the plaintiff in the ſpiritual court brought a 
prohibition to ſtay his own ſuit there, for that he ſuing 
for tithes by virtue of a leaſe made by the vicar of A. for 
three years, the def-ndant claimed to be diſcharged of the 
tithes by a former leaſe and compoſition by deed ; and in 
this caſe it was held, that the plaintiff himſelf may have a 


prohibition to ſtay the ſuit; for the eccleſiaſtical judges | 


are not to meddle with the trial of leafes or real contracts, 

- though they have juriſdiction of the: original caufe /viz. 
the tithes ;) for the leaſe is in the realty, and is not merely 
accidental ;z and it makes no difference, that the plaintiff 
brings prohibition to ſtay his own fuit; for if the tem- 

_ poral court has knowledge by any means, that the ſpiri- 
tual court meddles with temporal trials, a prohibition 
ought to be awarded. Crs. Fac. 351. 2 Bulft. 283, Lit. 
Rep, 20. Worrs v. Clifton. 

If a vicar ſues a pariſhioner for tithes in the ſpiritual 
court, and the parſon appropriate appears there pro n- 
tereſſe ſuo, and prays a prohibition, it ſhall be granted, 
2 Rol. Abr. 312. Reobertss caſe, Cro. Eliz. 251. Kekw. 
119, | 

If leflre for years is ſued in the ſpiritual court for 
tithes, he in reverſion may hare a prohibition, Moor g15. 

 Cro. Eliz. 55. | | ah 


But no man is intitled to a prohibition unleſs be is in| 


danger of being injured by fome ſuit aQually depending, 
and thevefore upon a petition 10 the archbiſhop, or other 
eccleſiaſtical judge no prohibition lies. March 22, 45: 
A prohibition quia timet does not lie. Allen. 56. 

If ſeveral libels are exhibited againſt A. and B, in a 
matter in which the court hath not conuſance, A. and B, 
cannot join in a prohibition ; ſo if the griefs be ſeveral, 
as ſome books fay. Noy 13i. 1 Leon, 286. Cro. Car. 


129. | 

But where the vicar of A. libelled ſeveral perſons ſeve- 
rally for tithes, who joined in aprohibition, ſuggeſting 
a modus ; and though the court held in this caſe, that the 
prohibition was-not regularly brought, being in all their 
names, when there were feveral libels; yet inaſmnch' as 


this was en a cuſtom, and matter triable at Common 
VoL. II. N® 117. 


|a conſultattion, ' but direQed: that the 


were ſpoken it 


P R 
| Law, in which the Eccleſiaſtica] court was properly pro- 
hibited, though not iti exat'form, they efufel 0g Exbp 
: | t the parties ſhould put 
in ſeveral declarations, as if there had been feveral prohibi- 
tions. Yelv. 128, 129. Burgts and Dixon v. Aſhton, 
Owen 13. Bartue'scaſe, L. P.adjudged. 

So it A. libels againſt B. and C. for defamation, and 
they ſue a prohibition, they ſhall join in an attachment 
upon'1t ; andit 1s no objeCtion to ſay, that the defamation 
was ſeveral. 1 £4. Rayin. 127. Per Treby Ch ]. and 
ſee ſor this 1 Vent, 266. | Raym. 425. Comb, 448. | 
_ Where two or more are allowed to join in a prohibi- 
tion, and one of them dies, the writ ſhall not abate ; be- 
cauſe nothing is by them to be recovered, but they are 
only to be diſcharged, Owen 13. Per cur. 


4.3 LY. the ſugge/tion fir, and manner «taining a probi- 
1110R, { bog tcl ; x 42431 | 


Where the matter ſuggeſted for a prohibition appears 
upon the face of the libel, an affidavit is never inſiſted 
upon 3 but if it does not appear upon the face of the libel, 
or it a prohibition is moved for, for 'more than appears 
upon the face of the libel, to be out of their JjuriſdiCtion, 
there —_— be an 5 gee the truth of the ſuggeſ- 
tion. 2 Saif, 549, Fer Holt Ch. J. 1 Peere Will. 477, 
65. 8. P. wn ac oy ' : ks 
The ſuggeſtion in the yr courts may be traverſed. 
2 Infl. 611. 2 Co. 44. Moor 525. | | 
On a rule to ſhew cauſe, why a prohibition ſhould not 
be granted to ſtay a ſuit againſt the plaintiff in the court 
of the archdeacon of Litchfield, for not going to his pa- 
riſh church, nor any other church, on Sint or holi- 
days, nor receiving the ſacrament thrice a year, upon ſug- 
geſtion of the ſtatute of E1iz. and toleration act, and then 
qualifying himſelf within the a&t, and alleging; that he 
pleaded it below, and they refuſed to receive his plea; 
cauſe was ſhewn, that this faCt was falſe, and that the plain- 
tiff was not a diſſenter, nor had qualified himſelf «t ſupra, 
and therefore hoped the court would not fuffer the rule 
to ſtand, unleſs there was an affidavit of the faQt ; ſor bi 
that means any perfon. might 'come and ſuggeſt a falſe 
fact, and ouft the fpiritual court of their juriſdiftion, 
which the court admitted : and therefore for want of ſuch 
aſhdavit the rule was diſcharged. x2 £4. Raym. 1211. 
Burdett v. Newell, © X | 
If a plea to an inferior juriſdiction be properly tendered, 
which they refuſe, thovgh this be a good cauſe for a pro- 
hibition, yet an affidavit , muſt be, made of the refuſal. 
Skin. 206. Hard, 406: 74 Keb. 217, * Es 
A motion was made for a probibition to” the Eccle- 
Gaftical court of London, for calling a wotnan whore, y- 
on a ſuggeſtion that the words were aCtionable there by 
cuſtom of the place : but the court would not grant a 
prohibition without oath made, that if any ſvch words 
was in Londen, and not elſewhere. 4 
—__ _CCTIETIRST ET ET CO 
On a libel for calling the plaintiff ofd thief and old 
\whore; the defendant ſuggeſted for a prohibition ,that if 
any ſuch words were ſpoken, 'they were ſpoken at the 
fame'time; but this ſuggeſtion was held ill, becauſe the 


words ought to have been fully confefſed. 1 Yepr. 10. 
"Day V. its. $3 _, | ' þ . F $f e <1 P 
By 2 &' 3 Ed. 6. cap. 13. it'is enafted, © That if 


any party at any time | hereafter, for any matter or caufe 
belore rthearſed; Reiled or appointed by this'a& to be 
ſued or determined in the King's Ecclefiaftical Court, or 
before the Eccleſiaſtical Judge, do ſue for any probibi- 
tion to any of the'King's courts where prohibitions be- 
fore this time. have been uſed to, be granted; that then in 
every ſuch caſe' the 'ſame party, before any prohibition + 
ſhall be granted to him”'or them, fhall bring and deliver 
to the hands of ſome of the Juſtices or Judges'of the ſame 
court, where ſuch party d&tharided prohibition, the ver 

true copy of the libel wr ran; Fig the Eccleſiaſtical Court 
'concernmg the inatter where'the patty dethanderh'prohi- 
'bition, ſubſcribed or' marked with the band of the fame 
party ; and under the copy of the ſaid libel hall be writ- 
ten the ſuggeſtion, wherefore the party fo demandeth the 


1 


ſaid prohibition ; and in cafe the ſaid ſuggeſtion, by two 
7C | honeſt 
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| | | ; 
Moits. A deviſe of the profits of lands, 1s a deviſe | Alſo the court of Chancery may eward a protic}iete i, 
IS of the land itſelf. Dyer 210. A huſband deviſed the [which may 1fue as well in vacation as in term time, lus | 
h profits of his lands to his wife, until his ſon came of ſfuch wit 1s returnable into B. R, or © Þ. Bro, Prilc 
age; this was held to be a deviſe of the lands until that [/ztzey, pl. 6. 4 Hil. $1. 1 Pere Fill, 49, 
time: though if. the lands were deviſed t the fon, and | If one be ſued in an interior court 197 a Matter cut 
that his mother ſhou!d take the profits of it unul he of the jurifdiction, the cefendant may either have a pro. 
came of age, &c. this would give the mother only an au- hybition {rom one ot the Common law courts of / #4. 
thority, and not an intereſt, 2 Leon. 221. By deviſe of min/ter-hall; or 1n regard this whbgt | beppen. in a VaCae 
profits, the lands uſually paſs z unleſs there are other words |tion, when only the Chancery 15 open, he may 
to ſhew the intention of the teſtator. A/cor 753, 758. [that court for a prohibition ; but then it muſt aprur ty 
P:ogramina, A letter ſealed with the King's ſeal. {oath made, that the jact did ariſe out of the Juiitdiftion, 
Shec. Sax. lib. 3. art. 34.- and that the detendant tendered a foreign plea, which 
- Pzohibieign, (Probubitie,) Is a writ to forbid any court, was refuſed 3 and if a prohibition has been granied vt gf 
either ſpiritual or ſecular, to proceed in any cauſe there [Chancery improwidey and wiittout theſe etrcimitances 
depending, upon ſuggeition that the cognizance thereof [attending it, the court wilt grant a /rprſodeas th 
belongeth not to. the fame court. F. N. B, fo!: 39. 1 Peere IWill. 476. 
But it is now moſt uſually taken for that writ which herh As the juriidiftion of the court of.C. Bis foinde! 
for one that 1s impleaded in the court Chriſtian, for a cauie jon original writs i{}uing out of Chancery, it bath Een 
belonging to the temporal Juriſdiction, or the conufance heretofore doubtec, whether this court could, Without 
of 'the;King's court, whereby as well the party and his} writ or plea depending, award a probibiricn; but this 
counſel, as the judge himſelf, and the. regiſter, are for- [point has been determined by the unanimovs fſente of a! 
| bidden to proceed any farther in that cauſe. Carell. the Judges, Vi, that tiis cowmr may, upon 2 ſupgettion, 
As all external juriſdition, whether ecclehaftical or [grant prohibitions, to keep as well temporal 2s eccle. 
civil, is derived from the crown, and the adminiſtration {liaſtical courts within their bounds and jurifdiftions, ard 
of juſtice is committed to great variety of courts, hencc. that without any original writ or p'ea depending z the 
it hath been the care of the crown,, that theſe courts keep jCommon Law being, in thele caſes, a prohibition of Te 
within the limits and bounds of their ſeveral juriſdictions ffelf, and flanding inftead of an originzdl, Bro, Propit;. 
preſcribed them by the laws and ſtatutes of the realm : |?70n, pl. b. Noy, 153. 12C9. 58, 108. Bro, Conſulg. 
and for this purpoſe the writ of prohibition was framed ; | 10725 pl. 3» 4 Inft. Gy. 2 Bbreunl. 17. of 
which iſſues out of the ſuperior court of Common Law| Acco:dingly it hath been adjudged, that a protiibition 
to reſtrain inferior courts, whether ſuch courts be tempo- ought to be granted by the court of ©. B. to the eoyr 
'xal, eccleſiaſtical, maritime, military, &c. upon a ſvg-|of delegates for ſuing there: to avcid an infiitt.tion of x 
geltion that the cognizance of the matter belongs not to clerk to a church in Lancaſhire, aſter indution nde of 
fuch- courts ; and in caſe they exceed their juriſdiction, the [him thereto, though the guare impedrt for this church 
officer who executes the ſentence, and in ſome caſes the |covld not be brought in C. B. hut only in the county 
Judge that gives it, are in fuch ſuperior courts puniſhable. oft Zanca/ler; becauſe tne titie of the advowſos3 was not 
ſometimes at the ſvit of the King, ſometimes at the ſuit [queſtioned by this prohibition, but the intruſion upon the 
of the party, ſometimes at the ſuit of both, accordivg to [Common Law, of which this court- has ſpecial care, 
the variety of the caſe. 2 [/?. 601. F. N, B. 40. 12| r2r 861. 2 Rel, Ar. 317. Huiton's caſe, Heb. ts; 8 C.. 
Ce. be 1 And. 259, 2 Jon: 213.. Skin. 628. | - But as to the courts of B. R. and C. B. this Gillerence 
The reaſon of prohibitions in general is, that they |hath been made, that in the ar{l of thoſe courts, a Pro=. 
preſerve the 1ight of the King's crown and courts, and|hibition inay be awarded upon a bare ſurmiſe, without 
the eaſe and quiet of the ſubject; that it is the wiſdom | any ſuzgeſtion on record ; and ſuch writ is only in _na- 
and pclicy of the law, to ſuppoſe both beſt preſerved |ture of a commifhon prohibitory, which is diſcontinued 
when every thing runs in its right-channel, according to|by the demile of the King ; but that as to a prohibition 
the original. juriſdition of every court ; that by the \ifluing out of- C. B. the ſuggeſtion muſt be on record, 
ſame reaſon that one might be allowed to incroach, an- [and therefore is conſidered as the ſuit of the party, and 
other might, which could produce nothing but confuſion | in whith he may be nonſuited, and is not 6jicontinued 
- and diſorder in the adminiltration of juſtice, Show. Par, [by the demiſe of the King. Ney 77. 
| Ca. 63. Palm. 422. Latch. 114. 8. C. 
So that prohibitions do not import that the eccleſiaſti-] It the King's farmer, or copyholder of the King's 
_ cal or other inferior remporal courts are alia than the| manor, be ſued in the ecclefiaſtical court for tithes, 
King's courts, but ſignify that the cauſe is drawn adaind[upon a ſuggettion in the court of Exchequer that he pre- 
examen than it ought to be; and therefore it is always|icribes to pay a certain modus in lieu of tithes, he {ha!l 
ſaid in all prohibitions (be the court eccleſiaſtical or tem- have a prohibition out of the ſaid court, and ſuch mus 
poral to which it is awarded) that the cauſe 15 drawn ad|{hail be tried thexze. Pam. 525. Lane 39. 1 Ril, 
aliud examen contra carenam & dignitatem Regiam. 2 Init. | Abr. 539, 
602, 1 Rol. Rep. 252. 3 Bulſt. 12c. Palm. 297. Tbegrand ſeſſions of North Fales may ſend a prohibi- 


| | N tion, and write to the ſpiritual courts there, as well as 
I. That courts may grant a prohitztion; and whether the\the courts here may. 1 $4. 92, but ſor this ſee Ct. 


A 
aaiYyYVe 


Tg, 


Dixy v. Brown, 


| granting it be diſcretionary, or ex debito juſtitiw, Car. 341. 1 Fon. 330. FVaugh. 411. 
2.: Who have a right to, and may demand, and join in a| It is laid down in Hob, that though a ſurmife be a 
prohibition. matter of fact, and triable by a jury, yet it is in the dil- 


hibition, © 
4. At what time a prohibitien is to le granted; andin 
zwhat caſes it may be granted to inferior temporal courts. 


| OPER 7 Cine? cretion of the court to deny a prohibition when it appears 
3: Of the jaggeſizon fory ana manner of obtaming a pro-| 4.0” 42 the ſurmiiſe Y ns: true. Fob, 67. *a the 
| caſe of 4/Mton Pariſh v. Caſtle Birmige Chapel. 

This authority has been often quoted in queſtions of 
this kind, and in ſome cafes denied to be Jaw ; but yet 
5. In what caſes prohibitions are to be granted to the ſpi-|it ſeerns the better opinion, and to have been ſo holden 
ritual courts, by the greater number of our judges, that the awarding 

: a prohibition is a matter diſcretionary, that is, that from 
1. What courts may grant a prohibition; and whether the|the circumſtances of the cafe, the ſuperior [courts are at 
granting it be diſcretionary, or ex debito juſtitize, liberty to exerciſe a legal diſcretion therein, but not an 

The ſuperior courts of //e/tmin/?er having a ſuperin- arbitrary one in refuſing prohibitions, where in ſuch 
tendency over all inferior courts,” may in all caſes of in-|like caſes they have been granted, or.where by the Jaws 
novation, &c. award a probibition ; in this the power|and ſtatutes of the realm they ought to be pranted. 
of the court of B, R. has never been doubted, being the | //7nch, 78. | | | | 
fuperior Common Law court in the Kingdom, F. A. Z. Ir hath been determined in the hovwſe - of Lords, that 
5% &4 Infle 71. 4 30 WII Ct error Will lie upon the refufal of a prohibition 3 

| but 


F-:R-- O- 


but when a conſultation is awarded, it is with an '14co 
confideratum eft, and then a writ of error will lie, x Lord 

m. 545- in the Biſhop of Sr. David's caſe. A 
"7 the maſter of a ſhip ſues in'the Admiralty for his 
wages, and a prohibition is moved for, upon a ſuggeſtion 
that the contract was made on land, and the court is of 
opinion that a prohibition ought by law to be granted ; 
in this caſe they will not compel the party to find fpecial 
bail to the aftion in the court above. Salk. 33, Carth. 
® 518, Cum. 74+ 1 Lord Raym. 576. S. C. Clay v. Snel. 

'þ | | 

6 there is judgment againſt a ſimoniſt, who, by the 


aſſent of parties, 1s to continue for a certain time on the | 


benefice, and whoat the expiration of the time refuſes to 
remove, but commits, waſte on the houſe or glebe, a pro- 
hibition to ſtay doing waſte may be had by the patron, in- 
cumbent,. or any other perfon, becauſe that is the King's 
writ; and any one may pray a prohibition for the King, 
and it is grantable ex debito juſtitiz, and not honorary, and 
in the diſcretion of the court. Comp. [ncumd$. 43. 1 Sid. 
65, Hob. 247» 


2. Who have @ right to, and may demand, and join in a 

rohibition. | Es: 

The King may ae for a prohibition, though the plea 
in the ſpiritual court be between two common perſons, be- 
cauſe the ſuit is in derogation of his crown and dignity 
F. N. B. 40» 

So if the eccleſiaſtical court will hold plea of any mat- 
ter which belongs not to their jurifdiftion, upon informa- 
tion thereof to the King's courts, either by the plaintiff, 
defendant, or by a mere ſtranger, a prohibition will iſue. 
2 Infl. 607. Lo 
As if a man libels in the ſpiritual court for a matter 
which does not appertain to that court, but to the Com- 

mon Law, as a matter of frank-tenement ; yet he him- 
| ſelf, againſt his own ſuit, may pray a prohibition, and 
ſhall have it. 2 Rol. Abr. 312. 1 Lem, 130, Gould. 
149. 12 Co. 56. f 2 - 
$0 where the plaintiff in the ſpiritual court brought a 
prohibition to ſtay his own ſuit there, for that he ſuing 
for tithes by virtue of a leaſe made by the vicar of A. for 
three years, the defendant claimed to be diſcharged of the 
tithes by a former leaſe and compoſition by deed ; and in 
this caſe it was held, that the plaintiff himſelf may have a 


prohibition to ſtay the ſuit; for the eccleſiaſtical judges | 


are not to meddle with the trial of leafes or real contracts, 
though they have juriſdiction of the original cauſe /viz. 
the tithes ;) for the leaſe is in the realty, and is not merely 
accidental ; and it makes no difference, that the plaintiff 
brings prohibition to ſtay his own ſuit; for if the tem- 
poral court has knowledge by any means, that the ſpiri- 
tual court meddles with temporal trials, a prohibition 
ought to be awarded. Crs. Fac. 351. 2 Bulft. 283. Lit. 
Rep. 20. Worrs v. Clifton. | 

If a vicar ſues a pariſhioner for tithes in the ſpiritual 
court, and the parſon appropriate appears there pro #n- 
tereſſe ſur, and prays a prohibition, it ſhall be granted, 
2 Rol. Abr. 312. KRobertss caſe, Cro. Eliz. 251. Retw. 
119. 

If leflee for years is ſued in the ſpiritual court for 


tithes, he in' reverſion may hare a prohibition, Moor g1s. 
Cro. Eliz. 55. EG, 


But no man is intitled to a prohibition unleſs be is in| 


danger of being injured by fome ſuit aAually depending, 
and therefore ypon a petition to the archbiſhop, or other 
eccleſiaſtical judge no prohibition lies. March 22, 45. 
A prohibition quia timet does not lie, Allen. 56. 

If ſeveral libels are exhibited againſt A. and B. in a 
matter in which the court hath not conuſance, A. and B. 
cannot join in a prohibition 3 ſo if the griefs be ſeveral, 
as ſome books fay. Noy 131i. 1 Leon. 286. Cro. Car. 


129. 

But where the vicar of A. libelled ſeveral perſons ſeve- 
rally for tithes, who joined in a prohibition, ſuggeſting 
a modus ; and though the court held in this caſe, that the 
prohibition was-not regularly brought, being in all their 
names, when there were feveral libels ; et inaſmuch as 


this was en a cuſtom, and matter triable at Common 
Vor. II. N® 1179. 


Pg 


P & © 
Law, in which the Eccleſiaſtical court was properly pro- 
hibited, though not in exaCt'form, they refufed to award 


|z conſultattion, but direQed' that the parties ſhould put. 


in ſeveral declarations, as if there had been feveral prohibi- 
tions. Yelv. 128, 129. Burges and Dixon v. Aſhton, 
Owen 13. Bartu#5caſe, L. P.adjudged. 

So it A. libels againſt B. and C, for defamation, and 
they ſue a prohibition, they ſhall join in an attachment 
upon'it 3 andit is no objeCtion to fay, that the defamation 
was ſeveral. 1 £d. Raym. 1279, Pir Treby Ch ]. and 
ſee ſor this 1 Vent, 266. Raym. 425. Comb. 448. | 
\ Where two or more are allowed to join in a prohibi- 
tion, and one of them dies, the writ ſhall not abate ; be- 
cauſe nothing is by them to be recovered, but they are 
only to be diſcharged, Owen 13. Per cur. 


EF te ſuggofion fr, and manner ebtaining a prohi- 
tion. TIT: hs $EIITDD $6190 


Where the matter ſuggeſted for a prohibition appears 
upon the face of the libel, an affidavit is never inſiſted 
upon 3 but if it does not appear upon the face of the libel, 
or it a prohibition is moved for, for more than appears 
upon the face of the libel, to be out of their Juriſdiction, 
there ought to be an affidavit of the truth of the ſugge(- 
tion. 2 Salk, 549. Per Holt Ch. ]. 1 Peere Will. 477» 
65. 8. P. cited, | | I 

The ſuggeſtion in the temporal courts may be traverſed. 
2 Infl. bi1. 2 Co. 44. Moor 525. | 

On a rule to ſhew cauſe, why a prohibition ſhould not 
be granted to ſtay a ſuit againſt the plaintiff in the court 
of the archdeacon of Litchfield, for not going to his pa- 
riſh church, nor any other church, on Sundays or holi- 
days, nor receiving the ſacrament thrice a year, upon ſug- 
geſtion of the ſtatute of Eliz. and toleration act, and then 
qualfying himſelf within the aCt, and alleging, that he 
pleaded it below, and they refuſed to receive his plea; 
cauſe was ſhewn, that this faCt was falſe, and that the plain- 
tiff was not a diſſenter, nor had qualified himſelf at ſupra, 
and therefore hoped the court would not fuffer the rule 
to ſtand, unleſs there was an affidavit of the faQt; for b 
that means any perfon. might come and ſuggeſt a falſe 
fat, and ouſt the fpiritual court of their juriſdiction, 
which the court admitted : and therefore for want of ſuch 
aſhdavit the rule was diſcharged. 1x £4. Raym. 1211. 
Burdett v. Newell. 

If a pleato an inferior juriſdiction be properly tendered, 
which they refuſe, though this be a good cauſe for a pro- 
hibition, yet an affidavit muſt be. made of' the refuſal, 
Skin. 26. Hard, 406. 7 Keb. 217 I 

A motion was made for a probibition to' the Eccle- 
Gaftical court of London, for calling a woman whore, up- 
on a ſuggeſtion that the words were aCtionable there by 
cuſtom of the place : but the court would not grant a 
prohibition without oath made, that if any ſuch words 
were ſpoken it was in Londen, and not elſewhere. 4 
_——_ oe Sh En DO 

On a libel for calling the plaintiff old thief and old 
\whore; the defendant ſuggeſted for a prohibition ,that if 
any ſuch words were ſpoken, 'they were ſpoken at the 


b 


[fame time; but this ſuggeſtion was held ill, becauſe the 


words pugee” to have been fully confeſſed. 1 /Yeyr. 10. 
"Day v. Pits. FO no ts i OE aw 
By 2 &' 3 E4. 6. cap. 13, it is enafted, © That if 
any party at any time | hereafter, for any matter or cauſe 
before ehbarſed; limited, or appointed by this a&t to be 
ſued or determined in the King's Eccleſiaftical Court, or 
before the Eccleſiaſtical Judge, do ſue for any prohibi- 
tion to any of the King's courts where prohibitions be- 
fore this time have been uſed-to, be granted; that then in 
every ſuch caſe' the ſame party, before any prohibition - 
ſhall be granted to him” or them, fhall bring and deliver 
to the hands of ſome of the Juſtices or Judges 'of the ſame 
court, where ſuch party d&manded prohibition, the very 
true copy of the libel depending in the Eccleſiaſtical Court 
concerning the matter where'the party demanderh prohi- 
bition, ſubſcribed or' marked with the hand of the. ſame 
party; and under the copy of the ſaid libel ſhall be writ- 


| ſaid prohibition ; -= in Cafe the ſaid ſuggeſtion, by two 


try the ſuggeſtion, wherefore the party fo demandeth the 


7 | 


oneſt 


| 
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boneſt and ſufficient, witnefies-at:the leaſt, be not proved! 


. 


true inthe court where the ſaid. prohibition, 
ed and awarded, that then the party,, that, is, let or-hin- 
dered of his or their ſuit in | the Eccleſiaſtical court | by 
ſuch prohibition, ſhall upon his or their requeſt and ſuit, 
without delay, have a conſultation granted. in the, ſame 
caſe in the court where the ſaid prohibition was grauted, 
and ſhall recover double coſts and damages againſt the 
party that ſo purſued the ſaid prohibition ; «the ſaid coſts 
and damages to be aſſigned or aſlefled, by the court where 
the ſaid conſultation ſhall be ſo granted ;;for which coſts 
and damages the party to whom they ſhall. be awarded 
may have an action of debt by bill, plaint or informa- 
tion, ia any of the King's courts of record. - See 27 H. 
8, cap. 20, and 32 #1. 8.c 7. to which this act refers. 
In the conltruCtion of the above mentioned ſtatute the' 
fol.owing opinions have been holden. . "Iv 
That this ſtatute referring to the ſtatutes 27 & 32 H. 
8, which extend to tithes .and. offerings generally, all 
{ſuch tithes and church duties as are mentioned in thoſe 
ſtatutes are as much within this aCt, as if particularly enu- 
merated. 2 JInft, 662. Comp. Incumb. 600. Dyer 
170. b. | 
And therefore 
ſmall tithes as well as 
1172. Rs es "£8479 Ls a 
So it hath been,adjudged, that the ſuggeſtion of, a; ms- 
\ 'dus decimandi ought to be,proved within ſix months, be- 
ing within the, act, - Noy. 1.8. Yelv, 104. + f FR pe , 
| So where one, that was ſued for tithe of hay in, the 
ſpiritual court, ſuggeſted for a prohibition, that he was 
to'pay ſo much upon an aprbitrement ;. and it was, held, 
that this ſuggeſtion, ought, to be proved,, as well, as one 
'made of a modus decimandi : ſo on a ſuggeſtion , upon the 
ſtatute 31 Z. 8.; that lands are tithe free, becauſe the 
clauſe requiring the proof of a ſuggeſtion '15 general, 
and not limited to- real compolition. 1 Rot. Rep. 55. 
Reynnlds-v. Hay. TREAT | 39 4 bike © TRELLIS 
'. So upon a ſuggeſtion, that, the , ſuit, in the ſpiritual 
court was for tithes of heath and barrey, ground improv- 
ed within ſeven years after the improvement, contrary to 
the ſtatute; in this caſe procf, of the ſuggeſtion within 
"fix months 'was held neceſſary, ,1 Jon. 231. , Strande v. 
Hoſkins. Cro. Car. 208. , I ng TROTTh4 
* But it ' hath been held} that there needs no proof of 
the ſuggeſtion where the ſuit is for tithes contrary to com- 
'mon right, or where the contract of the party is ſuggelted. 
Cumb. I]: -.:,.-: [Neg ory es A: 25 IN off 
"Tt hath been held, that the ſuggeſtion need not be 


bition ſhall be grant-'| 


on 


fore_ it extends. to prohibitions ;to ſuits of, 
great, Yelv. 192., 2 Lord Raym. 
6 : gs 


proved fſtriftly, nor with preciſe certainty as to all its | 
circumſtances ; but that if it be proved in ſubſtance, or 


 jn ſuch a manner as to ſhew that the Eccleſiaſtical court 
has not juriſdiction, it is ſuſhi 


Moor g11., _ . VINES | ; Ea 
= The ſuggeſtion mult be proved by honeſt and ſufficient 
*witnefſes, which is required by the expreſs words of the 
ſtatute; and therefore the teſtimony of one attainted of 
felony, excommunicated or convicted of recuſancy, is, 
2s in other caſes, to be rejected. | | | 
© But it hath been held, that perſons, ſuch as pariſhioners 
'of the pariſh, &c. who may not be ſufficient and able 
witneſſes at a trial by law, may notwithſtanding be ſufh- 
_ cient witnefles/to prove the, ſuggeſtion ; the chief intent 
| of the ſtatute being to prevent frivolous and yexatious 
ſuggeſtions ; alſo it hath been held, that after the admit- 
ting and recording the proof of the ſuggeſtion, nothing 
is to be objeCted againſt the perſons of the witneſſes or 
their evidence, Adich. 27 Car. 2. mm C. B. Sharp. v. 
Hibarte _ p20 £443 Dt 1322 $46; * is og 949t 
. © If a ſuggeſtion conſiſts of two parts, . it is ſaid to be 
- ſufficiept, to,produce gne, witneſs to the. qne, and another 
"to angther. hk Zen. 1076 o7- orig to nm bs inns £124) 
\ It hath beey. beld, that the fx months. for proof of 
the ſurmiſe;ſhall be'accqunted according to the calendar ; 
for that. this ReOs : 8. FURpEngn which concerns the 
church, it is but reaſonable that, it ſhould be done ac- 
the computation uſed in the, Ecclelaſtical Law. 


cording to t] 


cient. Cro. £liz. 736. | 


PR; Of 


It is faid,in;Mpory thatythe itime- of Gx- months 07vw. 
by.the ſtatute to prove the ſuggeſtion ought to hs —_—_ 
ed fix months 'in-.term-time, | and that : the Vacati 
thould be no;part of the time; but this hath been Ip 
adjudged gtherwiſe, and that the time ſhall comthence 
from the 2/22. of the writ.of prohibition, and not: ng 
the. time of the rule,made for awarding it. Moor T 
ey.30. , 2, Lge. Raymond 1172. 2 Salk. 554, ME 
Jt, the ſurmiſe .be-proved .beſore one of the 
within the 1x months, although it be not recorded 
ter the fix months by the court, 
39. That it muſt be-entered in the office; 2 Show. 308 
It bath been held, that proof which js not ſufficient way 
be ſupplied by better proot within the ſix months, but no 
after. Litt. Rep. 155. : : 
.. The patty on failure of proof of the ſuggeſtion, ſhal} 
not only have double coſts and damages, but alto his coſ:; 
and damages in [the aCtion he brings for the recovery 
of them, Bendl. 143. See ſtat. 8. & g I/ 3. cop. 11 - 
But if the prohibition be grounded partly on a madus 
which needs no proof, and partly on the contract of the 
parties, which needs no proof, there ought not to he 
double coſts ; for the mixing the contract with the man. 
ner of tithing privileges the whole. Brotwl. 99. Yely, 


Judges 
| be till af- 
It 15 well enough. N; 


LEO» fe Ii ds (0-757 $20 . . 
& where for a variance between the libel and ſuggef. 
tion, a conſultation was, awarded,. 'and double coſts ad- 
Judged to the defendant ; and this was held to be error © 
by the. very letter of the ſtatute, which gives double coſts 
only for want of proving the ſuggeſtion, and for no other 
cauſe. , Yelv.. 79, 80. | | 
So where a prohibition was obtained upon a ſuggeſtion 
which was not proved within the fix months, in which 
the defendant took iflue with the plaintiff, which ws 
found for the plaintiff ; and in this caſe it was reſolved 
that the defendant ſhould not have double coſts for want 
.of the ſuggeſtion's being proved ; for the ſtatute is, that 
be ſhall have a conſultation and double coſts ; but in this 
caſe he could not have a conſultation; the ; matter and 
ifſue being tound again him ;; but , ooght to have prayed 
a conſultation upon the ſuggeition's not being proved, and 
then ſhould have had his double coſts. Latch. 140, IWat- 
kinſon v. Sir G, Pacy. | | Gt 
| The ſurmiſe or ſuggeſtion may be brought in by at- 
torney, and need not be in proper perſon. 1 Leon. 286, 
.:A prohibition is not. to be granted the laſt day of 
term, but on, motion a rule may be obtained to ſtay pro- 
| Longs till the enſuing term. Latch, 7. 2 Rel. Ry, 
4359» BIG Pe DENT $792 L-Ix" 
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4+ At what time a prohibition 1s ta be granted ; and in 
what caſes it may be granted to inferior temporal courts, 
__ Tt 18 clearly agreed, that in all caſes where it appears 
upon the face of a libel, that the admiralty, ſpiritual 
Court, &c. have not a juriſdiftion, a prohibition may be 
awarded, and 1s grantable as well after as; before ſentence; 
for the King's ſuperior courts have a ſuperintendency over 
all inferior juriſdictions, and are to take care that they 
keep within their due bounds. 2 nfl. 602. 2 Rel. Abr. 
319. Ney 137. 1 Sid. 65, Cre. Eliz. 571. Mar 
462. 907. Skin, 299, Carth. 463. March 153. 2 
Rol. Rep. 24+ Com. 356 _ , - 

But where the court has a natural juriſdiQon of the 
thing, but is reſtrained by. ſome ſtatute ; as by 23: H. 8 
for not citing out of the dioceſe, there the party mult 
come before ſentence ; for aſter pleading and admitting | 
the juriſdiction of the court below, it would be hard and 
inconvenient to grant a prohibition. See the authorities 
ſupra, and Cre. Car. gy. 2 Shaw. 145. Vent. 61. © 
Med. 252. Fareſl. 137. Godb. 163, 243. 5 Med. 341+ 
Hetl. 19. 12 Co. 76, Salk, 543. 44 
| , Upon a motion tor a prohibition the. caſe, was, the dee 
fendant libelled in the ſpiritual court for tithes of faggots 
made of loppings of trees ; and the ſuggeſtion for a pro- 
hibition was, that theſe loppings were cut from the ſtumps 
of timber trees above the. growth of twenty years ; and it 
was alleged, that ſentence was given in the ſpiritual cou!t, 


" Hob. 195+ , it. Reps 19» -2 


b:i's 


Mod. 58. 


i's #& 
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i 
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and therefore the plaintiff comes here too late to bave 3 
rAc9 gt ef - $25 prohibition : 
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-obibition : but per Zelr. Ch. J, The ſentence will not 
[:nder the having a prohibition in any caſe, but in caſe of 
| rohibitions grounded ypon 23 H. 8. c. 9. for citing out of 
the dioceſe ; but becauſe the plaintiff had not pleaded this 
matter in the ſpiritual court, they denied the prohibition, 
becauſe the ſpiritual court has a general juriſdition of 
tithes 3 «nd if any ſpecial matter deprives them of their 
*1ri{diction, it muſt be pleaded there ; and if it had been 

leaded there, and iflue joined upon it, and upon the 
wig it had been found not to be filva cadua, it had 
heen well; but if they had refuſed to admit the plea, a 
prohibition {ſhould have been granted. 2 Ld. Raym. 835. 
Dike v. Brown. EY = 

Ir is clearly agreed, that a prohibition doth lie as well 
to a temporal court as to the ſpiritual court, of admiralty 
or other court, whoſe proceedings are different from the 
Common law, if ſuch temporal court exceed the bounds of 
its jurifdiCtion, or take Kay of matters not ariling 
within its juriſdiftion. F, N. B. 45. - 2 Infl. 229, 243, 
601. 2 Rol. Rep. 379. 1 Rol. Rep. 252. 

As if treſpaſs vi & armis be brought in the county, 
a prohibition lies to the plaintff, Þ. IN. B. 47. 

Soif one ſucth another in a court baron or other court, 
which is not a court of record, for charters concern- 
ing inheritance or freehold, he ſhall have a prohibition.” 
FN. B. 47+ te 
A fon daving obtained judgement in B. R. for his | 
debt and damages, brought his aCtion for the recovery of 
them againſt the bail in the court of the Tower of Lon- 
din, in which action the party was taken on a captas, and 
was reſcued, after which the plaintiff brought his ac- 
tion on the caſe in the court for the reſcue ; and all this 
appearing to the court of B. R. they granted a prohibi- 
tion. 1 Rel. Rep. 54- 

\ Go where an action of debt was brought in the Mar- 
ſhalſea, on a judgement in BÞ, R. and a prohibition was 
granted. 2 Salk, 439- | 

A ſuit was ſurmiſed tobe before the Lord Preſident 
of the Marches for an office, between the grantee of the 
Lord Preſident and a ſtranger, wherein the only queſtion 
would be, whether the grant of that office belonged to the 
Lord Preſident ; and becauſe in this caſe. he would be 
as it were both judge and party, a prohibition was granted. 
z Keb. 048. ; | 

If there be one entire contraCEt above 40s. and a man 
fues for it in a court baron, ſevering it into divers ſmall 
ſums under 40s. 'a prohibition ſhall be granted, becauſe 
this is done to defraud the courtof the King. 19 H. 6. 
54. 2 Rol. Abr, 280. F. N. B. 46. | 

An action was brought in the hundred court for 40 5. 
in which aCtion the. plaintiff confeſſed that he was ſa- 
_ tisfied one ſhilling, which being done with an intent to 
give that court juriſdiCtion, and to defraud the ſuperior 
courts, a prohibition was granted, Palm. 564. Clerk v. 
Carte. | 

If there be ſeveral contraQts between. A. and B. at 
ſeveral times for divers ſums, each under 40s. but a- 
mounting in the whole to a ſum ſufficient to entitle the 
ſuperior court to a juriſdiction, they ſhall be ſued for in 
ſuch ſuperior court, and not in an inferior court, which 
is not of record. 1 ent. 65. ANSETT, 
| Sin a prohibition to the court of the honour of Eye, 
where the caſe was :----one contracted with another for 
divers parcels of malt, the money to be paid for each 
parcel being under 40 5. and helevied divers plaints there- 
upon in the ſaid court ; wherefore the court here granted 
a prohibition 3 becauſe though there be ſeveral contraQts, 
yet inaſmuch as the plaintiff might have joined them 
all in one aCtion, he ought to have ſo done, and ſued 
here, and not put the defendant to unneceflary vexa- 
tion, any more than he can ſplit an entire debt into 
divers, to give the inferior court juriſdiction in fraudem 
legis. 3 Vent. 73. Girling v. Alders, 2 Keb, 617.5. C. 
I Show. 11. S. C. cited. 

It is laid down by my Lord Coke, and admitted in a 
great variety of caſes, that no inferior court can hold 
plea of an obligation, contraCQt, battery, or other tranſi- 
tory aCtion, if not made within the juriſdition, and 
that the cauſe of aCtion muſt be alleged to ariſe within 


Jtion, the promiſe ſhall be intended there alſo. 


FORK ED: 
ſuch juriſdiction. .2' 1n/. 231. 1 Sand. 74. 2 Fon. 220. . 
1 Show, 10. and rele obs | "p | / | M | 

And therefore, in an aCtion on a promiſe in an. infe- 
rior court, - not only the promiſe, but the conſideration 
muſt be alleged to ariſe within the inferior juriſdiftion, and 
muſt be proved fo on the trial. 1 Rol. Abr. 545. 

But if the plaintiff had ſhewn that the money 1:ad been 
lent infra jurtſdidtionem curie, or if it had been for goods 
there ſold, the plaintiff would have had no need to ſay, 
that the defendant aſſumed to pay infra juriſdiftionem cu- 
71 ; becauſe the law creates the promiſe upon the crea- 
tion of the debt, which debt being within the juriſdic- 


I Lord 
Raym. 4 4 © 


In' all caſes where inferior courts aſſume a juriſdiftion 
or hold plea of a matter not ariſing within their limits, 
the party hath its remedy, and may ſtay their proceed-_ 
ings by prohibition ; but ſuch prohibition can only regu- 
larly be obtained by its appearing on oath made, that 
the fat did ariſe out of the juriſdiction, and that the 
defendant tendered a foreign plea, which was refuſed 
6 Mod. 146. Carth, 402. 1 Salk. 201. 1 Peers Will. 


In the caſe of Mendyke v. Stint it was greatly inſiſted 
upon, that though the party neglected to plead to the ju- 


jriſdiction, that yet the matter ariſing out of the inferior 


Juriſdition, the ſuperior courts ought to grant a prohi- 

bition ; for that otherwiſe the parties, their counſel and 

attornies, would give a juriſdiction to inferior courts 

which they were not entitled to by law 3 but it was 

otherwiſe adjudged in this caſe, and it ſeems to be now 

agreed, that after admitting the juriſdiaion, or after im- 

parlance, the party cannot apply for a prohibition, 2 

Med. 271. | 

But in the above mentioned caſe theſe things were a- 

greed by the court. 1. That if any matter appears in 

the declaration, which ſheweth that the cauſe of aQtion_ 
did not ariſe infra juriſdifionem, there a prohibition may 
be granted at any time. 2. If the ſubje& matter in 


|the declaration be not proper for the judgment and de-_ 


termination of ſuch court, there alſo a prohibition may 
be granted at any time. 3. If the defendant, who in- 
tended to plead to the juriſdiftion, is prevented by any 
artifice, as by giving a ſhort day, or by the attorney's 
refuſing to plead to it &c, or if his plea fe not accepted, 
or is over-ruled ; in all theſe caſes a prohibition likewiſe 
will lie at any time. 2 Mod. 273. | 
A motion was made for a prohibition to be direfted to 
the ſheriff*s court in Bri/tol, upon ſuggeſtion that cauſes 
of action ariſing out of the juriſdiftion of the ſheriff's 
court ought not to be ſued there ; and this motion was 
made in behalf of the defendant in the ation, before he 
had appeared, to ſtay the proceedings of the court, who 
proceeded to attach his goods in the hands of a garniſhee 
and Sir B. Shower oppoſed the motion ; becauſe the de- 
fendant could not pray a prohibition upon ſuggeſtion of 
a matter which he could not plead ; and as here he could 
not plead this before appearance, fo he ought not to make 
ſuch a motion before appearance. And per Holt. Ch. ]. 
a man ſhall not plead to the juriſdiction until he appear ; 
but if the original cauſe of aCtion aroſe out of .the ju- 
riſdiEtion of the court, the garniſhee may plead it ; and 
of that opinion he faid was Hale Ch. J. but if it was 
debt upon a ſimple contract, it is attachable where the 
perſon of the debtor is. 1 Lord Raym. 346, Cote v. Li- 
cence. 
90 in the caſe of Clerk v. Andrews, where Shower 
moved for a prohibition to the court of the ſheriffs of 
London, to ſtay proceeding, where they attached the debt 
of the garniſhee, becauſe it aroſe out of the juriſdiftion z 
but it was denied, becauſe the debt was upon ſimple cons 
traQt, which follows the perſon of the debtor. 1 Shaw. 
Rep. 9. cited. 1 Lord Raym. 347. | | | 
5. In what caſes þ 
tual courts, | | 
If one ſues another in the ſpiritual court ſor a chattel 
or debt, the defendant ſhall have a prohibition, So if he 
(ues for a treſpaſs. F.N. B. 40. 


rohibitions are to be granted to the ſpiri- 


It 
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If the ſpiritual courts take upon them to try the 
boundaries of a pariſh, a prohibition lies. 2 Rol. br. 


291. 7 Co. 44. 1 Rol. Rep. 332. Cro, Eliz. 228. 3 
Len. $29. 3 Keb. 286. S. Þ: per 
the preſcription is the ground thereof. 

As if a ſuit be by a parſon for tithes, and the defen- 
dant plead, that the place where, is in another pariſh, a 
prohibition lies ; becauſe they meddle with that which is 
out of their juriſdiction, though the original thing be of 
their cognizance, and this comes in ob +9 6 2 Rel. 
Abr. 282. 1 Show. to. cited. Noy 147.S. P, 

So if a vicar of a pariſh libels againſt another to avoid 
his inſtitution to the church of D. which he ſuppoſes to 
be a chapel of eaſe appertaining to his vicarage, and 
the defendant ſuggefts that D. is a pariſh of itfelf, and 
not a chapel of eaſe; a prohibition will be granted, for 
they ſhall not try the bounds of the pariſh, 2 Rol. Abr. 
201. | 

So if the queſtion be in the Court chriſtian, whether a 
church be a parochial church, or but a chapel of eaſe ; a 
prohibition lies. 
purpoſe. . 

But if the bounds of two vills lying in the ſame pariſh 
come in queſtion in the ſpiritual court, no prohibitton 
ties ; for that ſuch bounds are triable in the eccleſiaſtical 
court, though thoſe of pariſhes are not. 1 Lev. 78, 
Petler v. Yaleman. | 

The eccleſiaſtical courts have cognizance of a way to 
a church, and for not repairing ſuch way the parties 
may be proceeded againſt in the ſpiritual court. arch 


So if a parſon is prevented ſrom carrying away his 
tithe by the ſtopping up the uſual way, he may have his 
remedy in the ecclefiaſtical court, grounded on the ſtatute 
2 Ed. 6. Bulſfl. 67. 1 Fon. 230. 

But if the queſtion be, whether he is to have one way 
or another, or whether ſuch a way be a highway or not; 
this cannot be tried in the ſpiritual court. March 15. 
xz Bulſt, 67. 2 Rol. Abr. 287. S. P. adjudged. 
 Soif the churchwardens of a church ſue for a way to 
the church, which they claim to appertain to all the pa- 
riſhioners by preſcription, a prohibition ſhall be granted ; 
for this right being grounded on the preſcription, is to 
be tried in the temporal courts. 2 Rol. Rep. 287. 2 Rel, 
Rep. 41. | 


If a man be admitted, inftituted and induted, and a] 


ſuit is commenced in the eccleſiaſtical court for to avoid 
the inſtitution, ſuppoſing it not valid; though the thing 
be of their cognizance, yet becauſe the induCtion, 
which is temporal, and gives a lay right, may depend up- 
'on it, a prohibition lies. Heb.15. Latch. 205, 1 Bulſt. 
179. Lit. Rep. 165, Poph. 133. 1 Rol. Abr. 282. 
x Show. Rep. 10, | | 

If there be a ſuit for tithes in the eccleſiaſtical court, 
and the tenant pleads, that the party who ſues is not in- 
 cumbent, but that J. S. is; and this plea, becaufe it 
goes to the right of the incumbency, 1s rejected, a pro- 
hibition lies; for by denying the tenant this liberty he 
might be twice charged for tithes. Cro. El. 228. 3 Leon. 
265. Green v. Penilden. | 

There are frequent inſtances of prohibitions being grant- 
ed, to the eccleſiaftical courts, to ſtay ſuits for fees by 
chancellors, regiſters and proQtors in thoſe courts, on this 
foundation, that demands pro opere & labore are properly 
_ determinable at Common Law, and that fees cannot be 
ſettled by the Canon Law ; and that the ſpiritual court 


can only give coſts and expences of ſuit, but that no ac- | 


tion of debt will lie for ſuch coſts at Common Law; and 
that the profits of an office being temporal, the remedy 
for them ought to be by quantum meruit ; or in caſe ut 
be an office of freehold, by aſliſe ; the denial of juſt fees 
being a diſſeifin ; and therefore it ſeems to be now ſet- 


tled, that neither a proCtor nor regiſter can ſue for fees in. 


the ſpiritual court, but that the proper remedy is, in caſe 


of a fee certain by an indebitatus aſſumpſit, or in eaſe of 


an uncertain fee, by guantum meruit; and in ſuch ſuits 
it is ſaid not to be neceſſary to prove a retainer, that being 
implied by law. 2 Rel. Rep. 59+ 3 Leon. 268, 1 Med. 


176. 2 Keb., 615. 3 Reb. 303, 441, $16, 


Hale Ch. J. becauſe m 


2 Rol. Abr. 291. ſeveral caſes to this. 


-[5. 1 Lev. 179 
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and 4 Mod. 254. ; bans 333: 
If a legatee takes a bond from the executor for 
ent of the legacy, and afterwards ſues him in the 
ritual court for the legacy, a prohibition will be granted : 
tor by the taking the obligation the nature of the demang 
is changed, and it becomes a debt or duty recoverable in 
the temporal court. Yelv. 33. 2 Vern. 31. but 2 Rs! 
Rep. 160, 8. P. cont, 4 
| Matters of freehold, and the rights of inheritance; 
are only determinable in the temporal courts ; ſo that i 
the eccleſiaſtical courts intermed\le with thoſe, a prohi= 
"oh lies. F. N. B. 40. 2 Kol. Abr. 286. Lit, Reg, 
164. 

| As in a feoffment of tithes and lands, where there is 
no livery, if they do adjudge the tithes to paſs, nctwith- 
ſtanding there is no livery, a prohibition will lie, Cre, 
Fac. 270. 1 Vent. 41. cited. 

_ Soif a man deviſes, that his Iands (hall be fold for the 
payment of his debts, and that the overplus ſhall be paid 
to ſuch and ſuch perſons in certain ſhares ; the legateeg 
in this cafe cannot ſue in the ecleſiaſtical court ; for the 
proviſions intended them ariſe originally out of lands, and 
.their proper remedy in this caſe 1s in a court of equity. 
Dyer 151, 264. Hob. 265, 2 Rol. Abr. 284, 285. 2 
Show. 59. Cro. Car. 16. | 

. But if a rent be deviſed out of a farm for years, the 
eccleſiaſtical courts may hold plea thereof; for the term 
for years being only a chattel is teſtamenrary, and conſe. 
quently the rent deviſed thereout. 1 Sid. 279. 2 Kt, 


Pay- 
[pi- 


The rights of offices for life in the eccleſiaſtical or 
courts of Admiralty are determinable at Common Law ; 
as in the queſtion concerning the validity of two patents, 
by which the office of regiſter to a biſhop was granted; it 
was held, that this ſhould not be tried in the ſpiritual 
court, though the ſubje&t matter be ſpiritual ; becauſe 
the office itſelf being matter of freehold is for that res- 


| Ifon of temporal cognizance, 2 Ro/. Abr. 285, 26, 
Go4b. 390. Cre. 


Noy, 91. Latch. 228. Pain. 450. 
Car. 65. 2 Rel. Rep. 306. Raym. 88, 
Med. 27. Comb. 306. | Cn, 
Treſpaſs on a glebe being freehold, cannot be determi- 
ned in the eccleſiaſtical court. Bro. Furt/di#71on, pl 41. 
A parſon libelled againft the defendant in the ſpicitual 
court of York for having cut elms in the church-yard; 
and a prohibition was granted, upon fuggeſtion that they 
grew on his freehold. 1 Lord Raym. 212. Hilliard, 
Fefferſon. | 
For more learning on this ſubjef?, ſee 4 Bac, Abr. and 17 
& 18 Vin. Abs. 7. Prohibition. _ | 
Projjbitio de vaſto direta part!, Is a writ judicial, di- 
rected to the tenant, prohibiting him from making waſte 
upon the land in controverſy during the ſuit, Reg. Fudic. 
fol. 2x. And it hath been adjudged, that a prohibition 
ſhall be granted to any one who commits waſte, either ia 
the houſes, or buildings of the incumbent, or who cuts 
down any trees on the glebe, or doth any other waſte, 
Moer 917. 3 Nelſ. Abr. 7. | | 
Pro $u1diviſo, 1s a poſſeſſion or occupation of lands 
or tenements, belonging to two or more perſons, where- 
of none knows his ſeveral portion, as coparceners before 
partition. Bratton, lib. 5. trad. 2. cap. 1. num, J. ve 
Pourparty and Partitione facienda, + | | 
Proles, in Engliſh progeny, Is properly ſuch as pro- 
ceed from a lawful marriage; though if the word be 
taken at large it may well denote the iſſue of an unlaw- 
ful bed. - 
Prolocutor of the Convocation Houſe, { Pro/ocutor 


I Lev. I2% 4 


domus convocationts) Is an officer chofen by perſons ec* 


cleſiaſtical, publicly aſſembled by virtue of the King's 
writ for every parhament ; and as there are two houſes 
of convecaticn, ſo there are two prolocutors, one of the 
lower, and one of the higher houſe, He of the lower 
houſe, preſently upon the firſt aſſembly, by the motion 
of the biſhops, being choſen by the members of the ſaid 
lower houſe, is preſented to the biſhops for prolecutor, that 


is, the perſon by whom they intend to deliver their ceſo- 
| | lutions 


Ef 
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' lations to the higher houſe ; and to bave their own houſe 
_ eſpecially ordered and governed. His office is to cauſe 
| the clerk to call the names of ſuch as are of that houſe 
when he ſees cauſe, to read all things propounded, ga- 
ther ſuſfrages and the like. Cowell, edit. 1727. 

Promile, (Promiſſi2,) Is when, upon a valuable con- 
Gderation, we bind ourſelves by our words to do or per- 
form ſuch an aCt as is agreed upon and concluded, upon 
which an aftion may be grounded ; whereas, if it be 
without conſideration, it 1s called nudum pattum, ex quo 
non oritur attio. Cowell, edit. 1727. 

if promiſes are executory on both ſides, performance 
need not be averred; becauſe it is the counter-promile, 
and not the performance that raiſes the conſideration. 4. 
Med. 189. Where a promiſe is made to do a thing, 
and there is no breach of it, the ſame may be diſcharged 
| by parol ; but if it be once broken, it cannot be diſ- 

charged without releaſe in writing, then being a debt. 1 
Med. Rep. 206+ 2 Med. 44. And when an action is 
grounded on a promiſe, payment or ſome. other legal dif- 
charge muſt be pleaded. 1 Ad. 210. If a promiſe be 
to pay a ſum of money by ſeveral monthly payments, the 
promiſe being intire, a breach of payment of the firſt 
month is a breach of the whole promiſe. 2 Rel, Rep. 

-, See Action, Aſumpſit. | 

Promoter?, ( Prometores,) Are thoſe who in popular 
and penal actions do proſecute offenders in their own 
name and the King's, having part of the fines or penal- 
ties for their reward ; theſe, among the Romans, were 
called quadruplatores or delatores, They belong eſpeciall 
to the Exchequer and King's Bench. Smith de Rep. Abel 
lib, 2. cap. 14. Coke calls them turbidum-hominum genus. 
3 Inft. fol. 191. ; 

Pcomulge a law, ( Promulgare legem) Is firſt to make 
a law, and then to declare, publiſh, and proclaim the 
ſame to public view, and ſo promulged, ſignifies publiſhed 
or proclaimed, ſtat. 6 Hen. 8. c. 4. 

ronotary. See Pcothonotary. | 

Proof, (Probatio,) Is the ſhewing the truth of any 
matter alleged: Bradton ſays, there is probatio duplex 
viz. viva, as by witneſſes, viva voce; and mortua, by 
deeds, writings, &-. A wife cannot be produced either 
againſt or for her huſband, guia due ſunt anime in carne 
1a; and it might be a caule of irreconcileable diſcord, 
and a means of great inconveniences, Co. on Lit. 6. 6. 

Where a man ſpeaks generally of proof, it ſhall be in- 
tended of proof by a jury; as for inſtance, in debt on 
a bond conditioned to pay ſo much within ſix months 
after his return from Yenice, and proving it, which he 
did under the bond of the doge himſelf; but it was held 
to be no good proof, for it ought to be by a jury. 3 
 Bulſt. 56. Glemham v. Brown. © Rep. 20. in Gregory's 
caſe 8. P. Adoor 113. contra per Manwood. EO 

But where the defendant was bound to pay the plain-' 
tiff ten pounds within ten days after his return from FJe- 
ry/alem, he proving that he had been there; in this caſe 
it was adjudged that the plaintiff need not make any 
proof before he brings his aQion ; for it could not be 
done by jury in ſo ſhort a time as ten days after his re- 
turn; for where a particular form'of proof is directed, 
or how it ſhall be made, there the plaintiff may bring 
his ation, and aver that the thing was done, and the de- 
fendant may take iſſue that it was not done, and then 
the plaintiff muſt prove the doing it. 1 Brownl. 57. 
Sturges v. Dean. 1 Brownl. 33. S, P. Paſch. 14 Face 
Cro. Eliz. 205. 2 Cro, 232. 7 ' X 

The condition of a bond was to pay all ſuch money, 
or make ſatisfaction within three months after due proof 
made, either by the confeſſion of the apprentice, or other- 
wiſe, for any wares or goods, that he ſhall waſte during 
his apprenticeſhip, &c. in an aQiion of debt brought on 
this bond, the defendant pleaded that the plaintiff had 
not proved that the apprentice had waſted any of his 
goods before this ation brought ; the plaintiff replied, 
that the apprentice, &c. had waſted four hundred pounds 
value of his goods, and that by a writing under his hand 
he had confefled the ſame, &c. And upon demurrer it 
was objeCted, that the confeſſion ought to have been up- 
_ Vor,. I. NY 118, | 
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on an aQtion at law brought againſt the apprentice, ot 
that the proof ought to have been upon + That at law, 
becauſe the law regards no other proof but that which 
is on record ; but adjudged, and affirmed in error in the 
Exchequer-chamber, that though generally proof ſhall 
be intended to be made at a trial by the jury, yet in this 
caſe, it being referred to the confeſſion of the party, it is 
fufficient if he confeſſes it under his hand, which confe(- 
ſion ſhall not be binding to the obligee, but prima facie 
it ſhall be a good proof. 2 Cre. 381. Gold v. Death. 
Hob. 92. 8. C. Moor 845. S. C. 888. S. C. 1 Rol. 
"_ 222, 261. 2 Rol. Rep. 40. Lee v. Finch, S. P. 
| Debt was brought upon a bond, with the like condi- 


tion, as that before mentioned ; the defendant pleaded 


that no proof was made by the confeſſion of the appren- 
tice or otherwiſe, that he had imbezzled any goods ; the 
plaintiff replied, that ſuch a day proof was made, and that 
on the ſame day the plaintiff gave notice thereof. to the 
defendant, but he had not made ſatisfaQtion z and upon 
demurrer to this replication, the defendant had judg- 
ment, becauſe the condition of the bond, being that if 
the apprentice imbezzle the goods, &'c. and it be ſuffi- 
ciently proved, it 1s not ſufficient for the plaintiff to ſay, 
that proof was made, but he ought to allege in fatto, 
that the apprentice did imbezale, &c. beſides he did not al- 
lege how the proof was made, for in truth it ought to 
be in this ation, becauſe the defendant had three months 


gion thereof. 2 Cro. 488. Leighv. Fidges. Hob. 219, 
rookhay v. Woodward, S. P. 1 Bulft. 40. S. C. | 

The plaintiff and defendant diſcourſing about a wager, 
the plaintiff ſaid it was won by deceit; the defendant 
replied, give me a ſhilling, and if you can prove that it 
was won by me by deceit, I will give you five pounds 
for itz inan action on the caſe brought againſt the de- 
fendant upon his promiſe to pay the five pounds, the 


[plaintiff alleged im ao, that he had got the wager by 


deceit ; and 1t was adjudged, that he need not make any 
other proof of it, but in this ation. 2 Bulff, 56. 
Cragg v. Griffin. ES 
- The maſters and clothworkers of pfwich brought debt 
upon a bye-law, which was, that no perſon ſhould exerciſe 
the art of a clothworker or taylor within the ſaid town, 
unleſs he made proof before them, or any two of them, 
that he had been apprentice to the trade for ſeven years ; 
it was adjudged that this proof could not be upon oath, 
becauſe the corporation had not power to adminiſter an 
oath 3 and if ſo, then the proof muſt be by the inden- 
tures of apprenticeſhip and witneſſes ; and probably the 
corporation may not allow ſuch proof, and there the 
party can. have no remedy againſt the corporation, but 
an action at law, and in the mean time he muſt loſe his 
trade, which is his maintenance, for which reaſon the bye- 
law was held void. Godb. 253. Ipſwich Clothworkers caſe. 
Where a prohibition was granted upon a ſuggeſtion of 
a modus, and afterwards this ſuggeſtion being not proved 
in ſix months, a conſultation was thereupon granted ; the 
party ſhall never afterwards have another prohibition in 
the ſame cauſe. Advor 917. Bigg's caſe. | 
Upon a ſuggeſtion of a modus decimanai, the parties 
were at iſſue, and the witneſſes proved that, for a lon 
time, they had heard ſay the occupiers of the farm, &c. 
had uſed to pay yearly to the parſfon three ſhillings for all 
tithes, &c. adjudged, that this f by hearſay was 
ſufficient to maintain the ſuggeſtion within the ſtatute 2 
Ed. 6. Noy 44. THibb v. Pott. | | 
Aſſumpſit, in which the plaintiff declared, that in con- 
fideration he would deliver to the defendant his cattle 
which were then in the pound, he promiſed, that if he 
did not make it appear at the next court held for the 
manor of, &c, that he had a right of common at ſuch a 
place in H/idmore, he would pay the plaintiff ten ſhil- 
lings 3 and the plaintiff averred he had not proved, &c. 
The defendant pleaded, that JF. R, was ſteward of the 
court, and that he, (the defendant) 'was there ready to 
make it appear, and the ſteward refuſed, &c. and upon 
a demurrer, this was adjudged an ill plea; for where the 
conſideration a prove a thing generally, it muſt be 


7 ſuch 


time to make fatisfaftion after proof made, and notice 


PM 
fuch as thelaw requires, and that is by jury; but where the 
proof is modified by the agreement of the parties, (viz. ) 
that it ſhall be in ſuch a manner, or before ſuch a perſon, 
the modification muſt be obſerved. Sid, 313. Butcher v. 
Vale. See 5 Rep. 23. Lamb's caſe. 

On a trial at bar in ejement, where the plaintiff's title 
was as adminiſtrator, he proved that adminiſtration was 
granted to him by the aCt of the court, without fhewing 
it under ſeal, and this was admitted to be good. 1 Lev. 
lol. Peaſly's cafe. 

By the Rtatute, which prohibits the carrying a gun, 
&, it is enacted, that the conviction ſhall be upon exa- 
mination and proof before a juſtice, &c. adjudged, this 
proof was not intended by a jury, but by witneſſes. Sid 


| 


I9. 

Debt for two hundred pounds, upon non-performance 
of articles, in which the plaintiff fet forth the articles, 
&:, and for the due performance of all the agreements, 
we bind ourſelves (but did not ſay to whom) in two 
hundred pounds to be forfeited, upon due proof of any 
part of theſe articles on either ſide ; but did not fay upon 
due proof of the breach of the articles ; upon demurrer to 
this declaration, it was objeCted, that there ought to be 
ſome collateral proof of a breach, of theſe articles, and 
that the proof ought to be in the ation now brought; as 
to this matter the law is, that where a man is bound to 
prove a thing generally, without referring to time, place, 
or perſon, as in the principal caſe, there it muſt be by 
a jury in the fame aCtion ; but where the parties by any 
agreement among themſelves, allow another ma 
proof, that ſhell prevail againſt the legal conſtruction of 
the word proof, (viz.) by jury 2 Lutw. 436. Wats v. 
Pitts. 

Debt a on bond, dated the 22d day of 4ugnf, condi- 

' tioned to pay ten ſhillings for every twenty ſhillings, 
which the plaintiff ſhall by ſuſficient reaſon make appear 
to be owed to bim from F. K. and to pay one half of 
it on the 25th day of Novmrber following. The defen- 

' dant pleaded, that the plaintiF di not make it appear 
that 7. K. owed him any money 3; the plaintiff replied, 
that beſore the ſaid 25th day of November he and the 
ſaid F. K. accounted, who then acknowledged that he 
owed the plaintiff three hundred and ten pounds ; and 
upon demurrer to this replication, it was objected, that 
this was not a legal proof of the debt, for the law knows 
no other proof, but before a jury in a judicial way ; but 
adjudged, that. the confeffion, or acknowledgment of 

_ . K. was a ſufficient proof, and that it would have been 

| to if the ation had not been brought againſt F. K. him- 
felf 2 Lutw. 663+ Lad v. Gerrard. See Coldence, 

Ciial, | 

P29 partibus liberandis, 
' lands between coheirs. Reg. Orig. fol. 316. 
 Pzperty, ( Proprietas,) Is the higheſt right that a 
man hath, or can have, to any thing, fand no ways de- 
pending upon any other man's courteſy: and this word 
is uſed for that right in lands and tenements that com- 
mon perſons have, becauſe it importeth as much as utz/e 
 &:minium, though not direfum. See Fee. And there 
are three manners of rights of property, that is, property ab. 
fſelute, property qualified and property poſſeſſory. Cowell. 

' See 7 Reps I7. | 

If a man hires a horſe for a particular time to ride ſuch 

' a journey, he hath a ſpecial property in the horſe during 

tte time againſt all men, even againſt the right owner, 
who cannot juſtify the taking it during the time, it was 
| bired for, thongh upon a pretence of the other's intending 
to cozen him of his horſe, or to ride him to any other 

' Place than or Res upon. Cro. Fac. 236. pl. 12. Hill, 

Jac, B. R. Lee v. Atkinſon and Brooks, Brownl. 217. 

S. C. and P. Yelv. 12.8. C. and P, © 
Whatever an apprentice gets belongs to his maſter, and 

whether legally apprentice or not, is no way material ; 
for it is enongh if he be ſo de /aflo 1 Salk, 68, Trin, 

2 Ann. Barbar v. Dennis. | | 

A prior took a man's ſon, and put a ſuit of new 

© oaths upon him. The father took away his fon, and 

the prior brought treſpaſs for the cloaths ; but adjudged 
he ſhould be barred, becauſe he had annexed it to his body. 


nner of | 


Is a writ for the partition. of | 


” ND 
Arg. Mo. 214. pl. 354. Aith. 2 


counteſs of Bingdeon's caſe, cites 12 H, 


7 & 28 Eliz, the viſs 4 

So if an adulterer clothes a man's wife, the huChana re 
take his wife and cloaths alſo. But th bork parongy | 
ſon and the wife had two ſuits of apparel, one upon th » 
bodies, and another ſuit in their chamber, neither ho 
father nor the huſband can take the ſpare ſuit ; ſor the 1, « 
which tolerates neceſſity, does not tolerate exceſs. lbit 
Arg. S. P. Putting a ſheet on a dead body gives no .. 
perty :o the dead body, but the property remains wk 
firſt owner ; for a dead body is not capable of property, 
and a man cannot relinquiſh the property he has in —_ 
unleſs they are veſted in another. 12 Rep. 112. Mich. 1; 
Tac. Hayne's caſe. be 

Son employed his father to buy a frame ſor him : fa 
ther agrees for it in his own name, and pays part of the 
money down, and gave a note for the reſt ; by the payment | 
of the money, and giving the note, the property of the 
frame was immediately veſted in the father ; and though 
the bill of ſale, which was not made till a month after 
was made to the ſon, the property which was altered and 
veſted in the father, could not be thereby diveſted ang 
lodged in the ſon ; but if the bill of fale had been made 
to the ſon at the time of fale, it would have veſted the 
property in the ſon. And an earneſt does not alter the 
property, but only binds the bargain, and property remains 
in wo oepd ooo of the fringes or delivery of the 
goods. Per Holt. Ch. J. 12 17d. 244. Flich. 1117 
B. R. Anon. y 5 YT ” "IS 
A goldfmith has lottery tickets of . and B. and ge. 
livers A's tickets to B. for his own. # may maintain 
trover againſt B, 'This was no change of the property, or 
any confideration 3 for though the goldſmith had power 
from the owner to receive money for the tickets, yet he 
had no power to exchange them for other tickets, Per 
| Holt Ch. J. x Salk. 283. Hill.'12 WW, 3. B. R, Firdy 
Hopkins, k ; | 

A. by articles agrees to pay B. 35 /. for every 10 ſacks 
of wood lying in ſuch a wood, and fo for as many more 
as ſhould be tetled till Z4:coaelmas following. Agreed per 
cur?, that ſo much an hundred by retail was the ſame. 
thing ; and that here either party may tell them out ; and 
that if he that told them had told them wrong, then the 
other might ſhew that, and join iſſue upon it ; and that 
the property of every hundred that was cut at the time ef 
the agreement did veſt in the plaintiff, and ſo of the reſt 
as they were cut down Farr. 88. Mich, 1 Ann. B, R, 
Grips v. Ingledew. 2 Salk. 658. 8, C. 

If I requeſt B. to buy a gelding for me, and promiſe 
to repay B. again, and B. buys this gelding for me accoid- 
ingly; B. may have an aCtion againſt me for this money 
upon my promiſe, and I may take the gelding ; and before 
my taking him, the property is not in B. who bought 
him to my uſe, but in me who requeſted B. to buy the 
gelding for me. Per tot. cur. Bul/t. 169, Trin, 9 Jac. 1. 
in caſe of Moor v. Moor. See 18 Vin. Abr. tit. Pre- 
perty. EN Foy | | | 

P2ophecies, (Prophetiz,) Are by our ſtatutes taken 
for foretelling of things to come, in dark and ambiguous 
ſpeeches, whereby great commotions have been often 
cauſed in this kingdom, and great attempts made by thoſe 
to whom thoſe ſpeeches promiſed good ſucceſs, though the 
words are myftically framed, and point only at the cog- 
nizances, arms, or ſome other quality of the parties. Stat. 
3 = & a. [f w_H pn cap. 15. But theſe for 

iſtinction ſake are called fond, falſe and fantaſ/lical pro- 
phecies 3 Inſt. fol. 128. $2 ge FOOTER 

By Stat. 5 Eliz. c. 15. it is enaQed, that if any per- 
fon ſhall adviſedly and direQly advance, publiſh, and ſet 
forth by writing, printing, finging, or any other open 
fpeech or deed, any fond, fantaſtical or falſe prophecy, 
upon or by the occaſion of any arms, fields, beaſts, 
baJges, or ſuch other like things accuſtomed in arms, cog- 
nizances, or ſignets, or upon or by reaſon of any time, 
year or day, name, bloodſhed, or war, to the intent there- 
by to make any rebellion, infurreCtion, difſenſion, loſs 
of life, or other diſturbance in the realm ; and ſhall be 
convitted thereof before a judge of afliſe, or juſtice of 
the peace, within ſix months after the offence commit- 

9 | ted 


[1 


Pp. *R-:Q re lP rn P'R © 

| ted, ke ſhall for the firſt offence be impriſoned for a year, | tiff will utdettake for the King's debt 
and forfeit 101. and for the ſecond offence ſhall be impri-. cutions us Bib Wi) e 10. 91 5 1h 
ſoned for life, and forfeit his goods : half the forfeitures Nor to be allowed for debts contracted after the da Ws; 
to the King, and balf to him who ſhall ſue for them in | x R.'2. «: 8. etna oo. le Dr Ledlq 05 ular! 
anycourt of recore. DieO | A proteRtion quia proſettrus thall not be allowed in a 
2opoztion. See De onerando pro rata poztionis. plea commenced before: the date 'of 'the- proteion, t 3 
P2opoztum, Purpurt, Intention or meaning, Cowell, | R, 25/0; 1. c. 16. , - 3 


ancellor ſhall repeal 


ſ he fla have exe | 


edit. 1727. Secundum | proportum dieti cyrographi inter eos | Tf the party repair home, the Ch 
confetti. Carta Rogeri de Quincy, 31 Hen. 3. ; yon; 13R. 2./2. 1.c. 16. 
 Pzopounders, The 85th chapter of Cotes three In/ti-| No proteQtion ſhall be allowed in actions for eſcapesg 
tutes is entitled a ainſt monopoiſts, propounders, ' and pro- | 7 H;' 4's 4. F at... £2 To 2 663/13 fyta) 3.rt ef 
jedtors, where it ſeems to ſignify the ſame as monopolir/ts, | - 'To be granted to ſoldiets going with the King without 
Cowell, edit. 1727. _ t3 exception of aſliſes of novel difſeifin, 9'H. 5. c. 3. 4 
Pzoprietazit monachi, Where thoſe monks who had |. 6.'4. 2. 8 H. 6c. 12. 14 Ed. 4c. 2: 4H. *; 
any goods or ſubſtance of their own. They are often |c.4. ' © © ' | | | 
mentioned in on. Agl. 3 tom. p. 307. & in Addit. ad| Not to be allowed to a patentee in a /cire Factas upon a 
Matt. Pariſ. pag. 115, _ 1 traverſe. of an office, 23 H. 6. c. 16. See 18 Vin. Abr, 
Popartarp, (Proprietarius,) Is he that hath a pro- |tit. Proteffion. OI 
perty in any thing, que nullius arbitrio eft' obnoxia-;. but | Pzotection of ambaſſadoz?. See Ambaſſadoz.  - | 
was heretofore chiefly ufed for him that bath the fruits of | - Pzotectiqn-of parliament. Peers arid members of pars 
a benefice to himſelf, and his heirs and ſucceflors, as in |liament, &c, by their privilege, may protect their me- 
times paſt abbots and priors had to them and their ſucceſ- |nial ſervants, and thoſe aCtually employed by them in ſer- 
ſors. See App2opaation. ny, AW Un + ]vice; but by a late order, this extends not to others, on 
P2opaetate pzabanda, Is a writ that lies for -him that |written proteQions,* - One Cater, gentleman to the Earl of 
would prove a property before the ſheriff, Reg. Orig. fol. | Suffolk, was by order of the Houſe of Lords committed to 
83, $5. See: tieplevit.. 7755 00 GEMS Newgate, on / prodf of his being guilty of procuring and 
Pzs rata, 'That is, in proportion. Cowell, dit. 1727. [ſelling written proteRions, ' from and in the name of that 
 P26209guez '{Proregare,) | o prolong, or put off to an- | peer, to ſeveral perſons, 'to the great damage of their 'cre- 
other day. Stat. 6 H. 8 cap. 8. The ditference between | ditors, and in breach of the order of that Houſe ; and be- 
a prorogation and an adjournment, or continuance of the | ing charged with other crimes refefting on the Houſe of 
parliament, is, that by the prorogation in open court there | Peers, he was ſentenced to pay a fine, and to ſtand in 
is a ſeſſion, and then ſuch bills as paſſed in either houſe, | the pillory, &c. Mod. Caſc. in L.& E. 341. See Pii- 
or both houſes, and had not the royal aflent to them, | viiege:' + + PR Es ng 2th 
muſt at the next aſſembly begin again z*for every ſeſſion of |» Pzotection of the eourts'at Deftminfter, The protec« 
parliament is'in law a ſeveral parliament. but ; if it be but | tion of the .court of B.R.' is-allowed for' any perſon who 
adjourned or continued, then 1s there no ſeſſion, and con- | attends his'own bufineſs in'this court, by virtue: of any | 
ſequently all things continpe in the ſame ſtate they were | /ubpwna ; but this is more properly privilege. - ' 
in before the adjournment. 4 Inſt, fol. 27. This diſtinc- P:otectionbus, ' 'The ſtatute allowing a challenge to 
tion and difierence betwixt prorogation and adjournment, has | be entered againſt a proteQion, &«. 33E. 1. See P2v- 
not been long in uſe ; for anciently they were uſed as/y- |rection. - CUNT eh -\ arr 
nonymous. Cowell, ed. 1727. (4 ; | Paoteff, (Proteflari) Hath two divers applications 
Pzoſecutoz, Is. he that follows a cauſe in another's |one is ' by way of: caution, to call witneſſes (as'it were) 
name. See P:omoter, | | jor openly affirm, that he-'doth either not at all, 'or but 
Pootection, (Prote&io, Hath a general and a ſpecial | conditionally yield his conſent to''any a," or unto the 
Ggnification. In the general it is uſed for that benefit |proceeding of a Judge in a court, wherein his Jurifdiftion 
and ſafety which every WG denizen oralien, eſpeci- | is doubtful,. or to anſwer upon his: oath farther than by 
ally ſecured, hath by the King's laws, and ſo it 1s uſed | law: he is bound. See Plowaen, fol. 676. Greſbrook's caſe, 
25 £. 3.22. Protection, mm the ſpecial fignification, 1s |and Reg. Orig. fol. '306. The other is by way' of com 
uſcd for an exemption or immunity given by. the King | plaint, as'to prozeff a-man's bill.' For example: if I give 
to a verſon againſt ſuits of law, or other vexations, upon | money toa merchant in France, taking his bill of exchange 
reaſonable cauſes him thereunto moving, which is a|to be repaid in-England, by one whom he aſligneth ; if at 
branch of his prerogative. And of this Fitzherbert in his | my coming, 1 find'not 'myſelf ſatisfied; but either delayed 
Nat. Brev. fol. 28. maketh two kinds ; the firſt he calls |or denied, then I go to the Exchange, or open concourſe 
a proteftion cum clauſula volumus, whereof he mentions | of merchants, and prote/?, that I am not paid; and there- 
four particulars: 1. A prote&iton quia profefurus, for him | upon, if he hath any goods remaining in any man's hands 
that is to paſs over ſea, in. the King's ſervice. | 2, Apro-j|within the realm, the /aww of merchants is, that I be paid 
tetion quia moraturus, for him that is abroad in the King's |ont\of them tomy full ſatisfaftion. Cowell, "edits 1727; 
ſervice upon the ſea, or in the Marches, 7 H. 7, cap. 2. See-Bills of -erchange. PS 120.3 SISTER AY. 
A protein for the King's debtor, that he be not ſued or | Pzoteffando. See Pzoteftation” —«©& 
attached. till the King be paid, his debt. This ſome Crvi- | ! Poteſtation, (Prote/atio) Is' a defence or ſafeguard to 
lians call moratoriam. And 4. A protefton in the King's | the party which maketh it from being concluded by the 
ſervice beyond the ſea, or in' the Marches of Scot/and, | aftion he is about to do, that iſfue cannot be joined by it. 
Stat, 1 R. 2. cap. 8. Reg.. Orig. fol. 23. and Britton, Plowd. fol. 276. whereof fee Reg. Orig. fol. 326. Itisa 
cap. 12.3: + The ſecond form of prote&1on is.cum. clauſula | form of pleading when one idoes not direly affirm, or di- 
nolymus, which is granted moſt 1commonly: to:a ſpiritual | rely deny anything thatis alleged by another, or which 
company for their: immunity, from taking of their cattle | he himſelf- allegeth. - "Cowl; edit. 4927 BEE: 
by the King's miniſters: but it may be granted alſo to |. Proteſtation is- a formof 'pleading, when one doth not 
one man ſpiritual or temporal. © Reg. Orig. fol. 22, 23. | direly affirm or deny'any thing that is alleged by another, 
None of theſe prote7;ons extend to pleas of dewer, quare | or which he himſelf allegeth. As proteflands that he made 
empedit, aſſiſe of novel diſſeijin, darrein preſentment, | and | no teſtament pro placito that he made not the plaintiff his 
attaints and pleas before: Fuſlices in Eyre. Cowell, edit. | executor ; becauſe if he made no teſtament he could make 
1727-1 go eto TL OR OO 20S 205 747 175 15 AID EXECUROTe: | Heath's Max. 26. cites Pl. G, 276. Greyſ- 
Fines to be paid in the Exchequer for proteFtions to | brooke ve Fox. | b | t $25.5 
Perſons .beyond . ſea, St. de Libert. perguir. 27 Ed. I. | Proteſtation is of two kinds, 'xſt, When a man plead- 
fb -2s: 1 5:6 15325 03 4... _» |Lettrany.thing which he dares not .direatly affirm, or that 
Proteaion may be challenged for that the party is'out'of | he cannot plead for fear of making his plea double ; as 
the King's ſervices + St. de Prete@..33 Ed. 1.1.1. + iþif-in conveyingto' himſelf 'by his plea a tigle to any land 
The King's debtor may be ſued by another creditor, the ought to plead diverſe deſcents by diverſe perſons, and 
notwithſtanding the King's proteCtion, and if the plain-!{ he dares not affirm that they were all ſciſed at the time 


of 


— wm 
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of their death, or although he could do it, yet it will 


' be double to plead two deſcents, of .both which every one 
by himſelf may be a good bar; then . the defendant 


ought to plead and allege the matter, interlacing the 
word proteſlando ; as to ſay (by proteſtation) that ſuch a 
one died ſeiſed, &c. and that the adverſe party cannot 
traverſe. 2dly, Another is, when one 1s to anſwer to 
two matters, and yet by the law he ought to plead but 
to one, then in the beginning of his plea he may ſay 
roteflando & non cognoſcendo ſuch part of the matter to 
be true (and then making his plea farther) ſed pro placito 
in hac parte, &c. and ſo he may take iſſue 'upon the other 
part of the matter z and then he-is not concluded by any 
of the reſt of the matter which he hath by proteſtation ſo 
denied, but that he may afterwards take iſſue upon it. 
Reg. Plac. 70, 71. See 18 Fin, Abr. tit, Proteſlation. 

Pzoteftant childern of Papiſts and Jews. The 
Lord Chancellor how to make an order on popiſh and 
Jewiſh parents refuſing to allow their proteſtant children 
a maintenance, 11 & 12 Will. 3. c. 4. ſeft. 7» 1 Ann, 

ſts T.c. ZOs ; | 

P2oteftant Diſſenters, See onconformiſts. 

Pzoteftant ſucceſſion. See Kiug. | | | 

P2ohonotary, ( Protonotarius, i. & primus notarius) 
Is a chief clerk of the Common Pleas and King's Bench, 
whereof the firſt hath three, the other one ; for the pro- 
thonetary of the Common Pleas (in /tat. 5; Hen. 4. c. 14- 
is termed a chief clerk of that court. He of the King's 
Bench records all actions civil, as the clerk of the Crown 
Office does all criminal cauſes in that court. Thoſe of 
the Common Pleas, ſince the order of 14 Fac. upon an 
agreement made betwixt the prothonotaries and filazers of 
that court, (who before did enter all declarations and 
pleas whereunto a ſerjeant's hand was not required) do 
enter and inroll all manner of declarations, pleadings, 
aſliſes, judgments, and aCtions. 'They make out all ju- 
dicial writs, except writs of habeas corpus, and difiringas 
Jurator”, for which there is a particular office erected, 
calſed The Habeas Corpora office, They alſo make out 
writs of execution and of ſei/in, writs of privilege z for re- 
moving cauſes from other 'inferior courts of .record, in 
caſe where the party hath cauſe of privilege ; writs of 
procedendo, of ſcire facias in all caſes, and writs to in- 
quire of damages; and all proceſs upon prohibitions, and 
upon writs of audita querela, and falſe judgment, cum 
multis alits. They enter and inroll all common reco- 
veries; and may make exemplifications of any record 
in the ſame term, before their rolls are made up, and 
brought into the treaſury of records in that court. 
Cowell, edit. 1727. | BECTERT 

The prothonotaries were ſcribes, who took the atts of 
the court, and had the ſame name in the courts of the 
empire, and in the firſt inſtitution of the court of C, B. 
there being only three Judges, each had his prothonotary. 
G:1lb, Hiſt, of C. B. 38. RS 

The learned Sir Henry Spelman, in his Gloſſary, verbo 
Protonotarius, ſays, that he is primus notarius wel prin- 
ceps notariorum, and that the word is of a Greek and Latin 
derivation, uti per adulterium genitum. 

I. B. was eleCted prothonotary for the pleas in C. B. 
and was ſworn to keep his office in perſon, or clerk for 
him, and when he fits in court the clerk ſhall not fit 
there; and e contra, but that both ſhall not: be together, 
but out of court he may have as many clerks as he 
will, and if any will ſwear that he is not able to pay for 
the entering of his pleas in the roll, then he ſhall en- 

_ ter them without taking any thing. Br. Office & OF. pl. 
15. How many clerks may be kept by a prothonetary, 
ſee ſtat. 2 Geo. 2, c. v3. 68. 16. under title Attorney, 

P?oto-fozeſtariuis, Was he whom our Kings heretofore 
made chief of J/indſor-foreſt, to hear all cauſes of death or 
mathem there, Cam. Brit, pag. 213. A kind of a Lord 
Chief Juſtice in Eyre. 

P2over, ( Probatoer, 'mentioned in ſtat. 28 Ed. 1. and 
5 #1. 4. cap. 2.) See App:over, and 3 par. 1n/t. fol. 129. 
A. man became an approver, and-appealed five, and every 
of them joined battle with him. 'Et- duellum percuſſum 
fuit cum omnibus, & probator devicit omnes quinque in du- 


P R O 
ello, quorum quatuor ſuſpendebantur, & quintus clamata; 
clericum & allocatur, & probator pardonatur. Mich 
E. 3. coram Rege. Rot. 97. Suff, | | : 
Þovidentia, Proviſion of meat or drink. Cowl), 
1727. 

"Province, (Provincia) Was uſed among the Romay: 
for a country without the limits of /taly, gained to their 
ſubjeCtion by the ſword : whereupon that part of Fray 
next the Alpes was fo called by them, and till retaing the 
name: but with us a province is moſt uſually taken for 
the circuit of an archbiſhop's juriſdiction, as the province 
of Canterbury, and the province of York, itat. 32 Hen, $ 
23. and 33 H. 8. 31, yet it is alſo divers times uſeq in 
our ſtatutes for ſeveral parts of the realm, and ſometimes 
for a county. Cowell, edit. 1727. 
| Pzovincial, (Provincialis) Is a chief governor of , 
religious order of friars, &c. 4 Hen. 4. 17, 
Pzoviſion, (Proviſeo) Is uſed with us as in the Canon 
Law, for the providing of a biſhop, or any other perſon 
an eccleſiaſtical living by the Pope, before the incumbent 
be dead: it is alfo called gratia expetativa, or mandatum 
de providends : the great abuſe whereof may be read not 
only in Duarenus de ſacris Eccleſie Miniſleriis & Bene. 
ficiis, lib. 3. cap. 2. but alſo in divers ſtatutes of this 
realm, viz. 35 E. 3. 22. flat. 4 & 5. commonly called 
the ſtatute De proviſionibus, & 27 E. 3. c.1.& 38 E, 2.1, 
2. C. I, 2, 3, 4+ & 2 Ric. 2.C. 7. 3 Ric. 2. c. 3, 7 Ric, 
2.12. 12 Rice 2. fl, 2.6.2, 3, 4 ©& 3 H.s. 
See Pzaemunire. | 
Pzoviſiones, The aQts to reſtrain the exorbitant abuſe 
of arbitrary power made in the parliament at Oxford 
1258, were called proviſiones by Riſhanger, who conti- 
nued Mat. Pariſ. anno 1260. Rex autem quia juraverat © 
cum Edwardo primogenito ſuo & Baronagio proviſiones Ox0- 
nienſes /e inviolabiliter ſervaturum, &fc. , wrvhx to provide 
againſt the King's abſolute will and pleaſure. See Matt, 
Pariſ. ſub annis 1244 & 1258. Proviſiones ſignified alſo 
providentiey or proviſions of victual. Cowell, edit. 1927, 
P2oviſo, Is. a condition inſerted into any deed, upon 
the obſervance whereof the validity of the deed depends: 
ſometimes it is only a covenant, Co. 2 Rep. Lord Crom» 
welPs caſe. See Condition, Covenant, Obligation, 
It hath alſo another ſignification in matters judicial, as 
if the plaintiff or defendant deſiſt in proſecuting an aRtion 
by bringing it to trial : the defendant or tenant may take 
out a venire factas to the ſheriff, which hath in it thele 
words, proviſo gued, &c. tothis end, that if the plaintiff 
take out any writ to that purpoſe, the ſheriff ſhall ſum- 
mon but one jury upon them both: in which caſe we 
call-it going to trial by proviſo, Cowell, edit. 1727. 
P2oviſoz, Is he that ſues to the court of Rozne, for a 
proviſion, which is called gratia expettativa according to 
Spelman. See allo Old Nat. Brev. fel. 143. they were | 
prohibited by proclamation 42 Hen. 3. anno 1258, Hill. 
pag. 259. It is ſometimes alſo taken for him that hath 
the care of providing things neceſſary, a purveyor, Cowell, 
edit. 1727. See P20viſion. CEE 
P2ov1jo2 monafterii, "The treaſurer or ſteward of a 
religious houſe, who had the cuſtody of goods and money, 
and ſuperviſed all accounts. Cowell, edit. 1727. | 
P2oviſo2 vitualium, The King's purveyor, who pro- 
vided for the accommodation of his court, is ſo calledin 
our hiſtorians. Cowell, edit, 1727. | SE 
| Pzovoſt marſhal, An officer in the King's navy, who 
hath charge of . the priſoners raken at ſea. 13 Car. 2. c. 9. 
and is ſometimes ufed for the like rene at Jand, oc 
to ſeiſe or arreſt any within the juriſdiCtion of his place or 
office. Cowell, edit. 1727. | 
P:ories, Are perſons appointed inſtead of others, to re- 
preſent them. Every peer of the realm called to parlia- 
ment, hath the privilege of conſtituting a proxy to vote 
for him in his abſence, upon a lawful occaſion ; but ſuch 
proxies are to be entered in perſon, and ſometimes proxies 
have been denied by the King ; particularly anno 6, 27; 
& 28 Ed. 3. Marriage contratts have been often made by 
proxy, &c. Proxies are allo annual payments made by pa- 
rochial clergy, to the biſhop, &:. on viſitations. 9ee 
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edit, 
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P:ocurations. | 
Pzyk, 


Þ. U' Ne 
Seems to ſignify an old faſhioned ſpur with one 


Auk -_ . , 
P apts and is a kind of fervice or tenure 


oint, not a rowel, 
oo edit. 1727» ROT Sp | 
NS,  Pobirza) The ripe age of fourteen in JR 
and twelve in women, when they are fit for marriage : 
but as to crimes and puniſhments, it is the- age of four- 
tcen years, in both the male and female ſex, and not be- 
fore. 1 Hales Hifl. P. C.18. : ; 
publication, Is uſed of depoſitions of witneſſes in a 
caule in Chancery, in order to the hearing, and rules 
may be given to paſs publication; which is a power. to 
ſhew the depoſitions openly, and to give out copies of 
them, ©c. There is alſo a publication of a will, which 
is a ſolemnity requiſite to the making thereof, by de- 
claring it to be tbe laſt will of the teſtator, in t1e pre- 
ſence of ſuch a number of witneſſes; and a will which 
hath been made many years may be new publiſhed with 
additions, and that makes it equivalent to a new will. . 
Nel/. Abr. 27. See Will. | 
- Publication of a ſibel, See Libel. 
Public accounts. Commilſoners are to enquire of 
the accounts of ſheriſfs, cuſtomers, and other the King's 
officers, aſter paſſed in the Exchequer, and if deteCted 
of any fraud, they fhall pay treble damages, by /at. 6. 
H. 8. cap. 1. and all the lands, tenements, and heredi- 
taments, which any accountant hath, ſhall, for the pay- 
ment of debts to the' crown, be liable ard put in ExC- 
cution in like manner as if he ſtood bound by writing 
obligatory, having the effect of a ſtatute ſtaple, &c. far. 
12 £liz, cap. 4. and there have been ſeveral ſtatutes for 
taking the public accounts of the kingdom, and exa- 
mining and determining the debts due to the army and 
navy ; alſo corruptions in the- management of the King's 
treaſure, &c. impowering commiſhoners for that purpoſe, 
who were to give an account of their proceedings to the 
King and parliament. Stat. 2 W.& 1M. 1 Ann'2 Geo, 
I. ce ; | 
Public faith, ( Fides publica, mentioned in ſtat. 16 Car. 
\ 1. 18.) Was a rebellious cheat to get money from the 
ſeduced people, upon (as they called it) the Public Faith 


of the nation, to make a moſt horrid and cauſeleſs rebel- | 


lion againſt the King about the year 164.2. Cowell, edit, 


$729: 
[Eavlic wo2ſhip. See Noncon{o2miſt?, Vier 
vice and Darraments. _ | | Sofas 
Pucetlage, (Pucellagium, French puceloge) virginity. 
— Dd tenuit eam, dum idem B, abſlulit puccellagium ſuum, 
wel quod concubuit cum ea. BraCt. lib. 3- tract. 2. Ce 28. 
nume 2, 8 & 5, In an ancient MS, it is written puel- 
lagium, Cowell, edit. 1727. Fs T8 
| Puis darrein continuance, Is a plea of new mat- 
ter, pending an aCtion, poſt ultimam continuationem. . Bee 


ca, oy 
Puiſne (Fr. Puiſne,) 
Mulier, - - | 
 Puleterius, A poulterer. Cowell, edit. 19279. © |, 
Pulla, (Sax. Pul) A pool or lake of ſtanding water. 14, 16 
Pullam, Colts. | Jdonafticon, 1 tom, p. 321: | 
- Pullonatus, A colt bred in the houſe; £t /* equas 
| fuerit furto ſublatus, poterit dicere quod et pullonatus fait, 
& quod eum nutrivit per tantum tempus, &c. ' BraCton, lib, 
Z- CaP. 32- Par. 5. Bas Þ- & Ko 
Puljatoz, 'The plaintiff or aCtor, Leg. H. r. c. 26. and 
paulſare is to accuſe any one, Cowell, edits (1727. 1 | i 
Þultura, An examination : from pul/are,' which fig- 
nifies to aſk or demand ; and it is ſocalled from the. monks, 
who before they were admitted into. the: monatteries, pul- 
Jabant | ad Fares, for ſeveral days beſore- they ' entered. 
Monaſt, 2 tom. 1035. + *47 BY | 
Pundfulda, A pound, a pinfold. ' 74. 1b; | 51 
Puniſhment, .(Pzxa,) is the, penalty of cranfgreBog 
the laws: and as debts are diſcharged to private: perſons 


uſants, Ser- 


bd 


Younger, puny, born aſter. See 


by payment ; ſo obligations .to the public, for vifturb-!| 


ing ſociety, are diſcharged when the; oftender undergoes 
the puniſhment inflifted for his offence.!: Kings, and ſuch 
as have equal power with them, have a tight to, require 
puniſhment for injuries committed again(t themfelves or 
their ſubjeCts, upon the violation of national law though, 


the right of inflicting puniſhments to provide for the ſafe- 
VoL, I, Ne mh. | 
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ty of fociety, wis originally (before commonwealths wer? 
erected and courts of Juſtice ordained) inthe hand of 
every man, being'equal to, and independent of others ; 
but ſince, it has tefided in the hands of the higheſt pow- 
ers, as ſubjeQtion to others hath taken away that primi- 
tive right: however, this power and natural right of pu- 
niſhing an equal, ſtill remains in thoſe plates where the 
people are not | ſubjeft to ſome form of government; 
Grot, de Fure Belli, 11h. 2. cap. 2t. 

Pur auter vie, Is where lands, &c, are held for ap- 
other's life. See Occupant. * 6, 

Purchaſe, ( Acquiſttum, pergquiſitum, purchaſium) Sig- 
nifies the buying or acquiſition of lands, or tenements 
with money, or by deed or agreement ; and not obtaining 
it by deſcent, or hereditary right ; and conjunt?um pergui- 
fitum is where two or more perſons join in the purchaſe. 
Litt. 12, Reg. Orig. 143 One cometh in by pur- 
chace when he comes to lands by legal conveyance, arid 
he hath a lawful eſtate: and a purchaſe is always intend- 
ed by title, either from ſome conſideration, or by pift ; 
(for a gift is in law a purchaſe) whereas deſcent from an 
anceſtor cometh of courſe by aft of law ; alfo all con+ 
tracts are comprehended under this word purchaſe. t 
Inft. 18. Dot. and Stud. cap. 24, Purchaſe-in oppoſi- 
tion to deſcent is taken largely ; if an eſtate comes to a 
man from his anceſtors without writing, that is a de- 
ſcent : but where a perſon takes any thing from an an- 
ceſtor, or others, by deed, will or gift, and not as heit 
at law, that is a purchaſe. - 2 Lill, Abr. 403. When 
an eſtate doth originally veſt in the heir, and never was 
nor could be in the anceſtor ; ſuch heir ſhall take by way 
of purchaſe: and when the thing might | have veſted in 
his anceſtor, though it be firſt in the heir, and not in him 
at all; the heir ſhall bave it in nature of deſcent. 1 Rep, 
95, 106. An heir takes an eſtate by will in another 
manner than the Common Law would have given it; there 
he takes by purchaſe, and not by deſcent z but then he 
muſt be the right heir, 2 Lev. 79. 


t. I ho fhall be deemed purchaſars, 
2. Of 'purchaſors for a valuable conſideration. 


1. Who ſhall be deemed purchoſors, | 

A. enters into partnerſhip in 5ths, with three others, 
for twenty-one years, for digging mines in A's. lands, A. 
to have two 5ths, and alſo in conſideration of his owner- 
ſhip of the land, to have a tenth more out of the ſhare of 
the other partners. Purſuant to the articles, they ſearch= 
ed. for-the mines, and after two years time, ont the ex- 
pence of about 1201. they diſcovered a valuable mine, and 
worked. for 'about three months, and then A. dies, and 
his widow. fets up'/a voluntary ſettlement, made after 
marriage.” 'The court inclined that the'partners were as 
purchaſors, and that the voluntary ſettlement ſhould not 
ſtand againſt them. - 2 Yern, 326. pl. 315. Mich. 1695, 
in Canc. Shaw & al v. Lady Standiſh, widow, and Sir 


LI - % 


Richard Standiſh her ſms on 6b | 

The wife joins with the huſband in Jetting in an 
incumbrance on her jointure,. and barring'the eſtate-tail, 
and theh limits the uſes. to the huſband for life, remain- 
der to the wile for life, remainder to their daughter. Per 


| Lord, Keeper Fright, the daughters are not purchaſors 


ſo as to ſhut out a judgment-creditor - of. the | huſband's, 
antecedent 1to; the barring'-of 'the -eftate-tail; it-might 
- have been a good conſideration for both, but it was not 
.expreſled in the deed, toibe any conſideration for ſettling 
the: eſtate upon the daughters, but was'a voluntary: gift 
of the. wife to her huſband, and therefore the daughter's 


| eſtate muſt be taken to be voluntary; and ſo a judgment- 
'] creditor 'ought to. have the aſſiſtance 'of this court be- 


tore them. Per: Ld..K:s Hright. Canc.: Prec. 114.Þl, 
 100«::;Tritt,>170b. 1m Cance-i. Bull v. Burnford, 1 
. Every leſſee is .a putchator ;! per Lord Chan. Aacclef- 
field, g Med. 59. Mich. vo Geo: in the caſe of Aſhton 
v, Bretlaud.:' See 2 Vern. 'q27; ': 1 
A. ſeifed in fee, ſettled his. eſtate in, 1712, to the ufe 
of himſelf: for life, - remainder to” B. 'in tail, but with 


| power of revocation, by any writing figued, &c.. and at- 


teſted by three, Wc, credible witneſſes, In 1715, A. by 
7E | deed, 


| FU 
decd, atteſted by two witneſſes only, reciting, that be 
was indebted, as in a ſchedule annexed, conveyed his 
ſtate to ///. R. and J/. S. and their heirs, in truſt to 
bay his ſaid debts by profits, mortgage or ſale ; and after 
payment thereof, to pay the overplus, and reconvey ſuch 


part as ſhould be unfold, to A. or ſuch other perſon, &c. | tion was over-ruled, becauſe he did not 


and for ſuch uſes, &c. as he, by any writing ſigned and 
ſealed by him, and atteſted by two, &c. witnefles ſhould 
direct. A. died without iſſue, but leſt the ſaid B. and 
C. the daughters of two ſiſters, his heirs at law. The 
deed of 1715 was kept private till-after the death of 7. 
S. the ſurviving truſtee in 1724, and was then Jaid before 
counſel, who directed, that the heir of JF. 8. ſhould 
aſſign the legal eſtate to the truſtees in the deed of 1712, 
which was done, Afterwards, in 1726, upon a treaty 
of marriage between Lord Fauconbridge and B. a mar- 
rizge ſettlement was prepared by the ſame counſel, as 
counſel for Lord Fauconbridoe, who made a ſettlement on 
B. in conſideration of the great eſtate in land which he 
was to have with her. The ſurviving truſtee in the deed 
of 1712, joined in this marriage ſettlement.” C. brought 
a bill claiming a moiety of the eſtate of A. as coheirets 
with B. ſor that the deed in 1715, was a revocation of 
the deed in 1712. Lord F. pleaded, that he was a pur- 
chaſor under the deed of 1712, without notice of that 
in 1715, and that the ſettlement made by him on B. 
was in contemplation of that fettlement in 1712, and 
that the ſurviving truſtee in that ſettlement was party to 
the marriage ſettlement; and that though the purchaſe 
was not of the legal eſtate, but the truilt only, that it 
will make no difference, according to JYi/ter and Boding- 
ton's caſe, 2 Vern. 599. and that neither will it differ the 
_ caſe, though there was no aCtua] conveyance ; for as the 
truſtees in the deed of- 1512, always acted under that 
deed for B. that truſt ſhall ſubfiſt as to himſelf, who is a 
fair purchaſor ; and that he ſhall not be affeaed by con- 
ſtruCtive notice to his counſel, as having been adviſed with 
on theſe two deeds in 1724 ; for that it muſt be intended, 
that at the time of the counſeP's being concerned for him, 
which was in 1720, he bad forgot that he had ever feen 
this deed of 1715, there being an interval of two years 
between his firit ſeeing it, and his being counſel for this 
defendant. And for theſe reaſons, the court heid that 
| this could not be notice to his Lordſhip. Ld. Ch. B. 
Reynolds, who afliſted the Lord Chancellor, held, that the 
Lord F. could be a purchaſor of no more than B. had, 
as no aCtual conveyance was made to him, The Maſter 
of the Rolls ſaid, that to be a purchaſor in the notion of 
equity there muſt be an. actual contract, and a conſide- 
Tation paid ; and therefore,, if at the time of the mar- 
Tiage the deed of 1712 ſtood revoked, the truſtees could 
be ſeiſed only of a moiety for the uſe of B. and :conſe- 
quently Lord F. can be a purchaſor of no mote, Lord 
Chancellor decreed a moiety of the eftate, and an ac- 
count of the rents and profits to C. ſince the death of 4. 
| See Gibb. 207. and £. P. Conv. 3gt to 402, 12 Jane 
1730. Hitzgerald ve Ld, Faucenbridge. : | 


2. Of purchaſors far @ valuable conſideration, 

_ A purchaſor that comes in without notice of a'rent- 
charge ſhall not be chargeable therewith, although given 
to a charitable uſe. -Toth. 258.'cites 6 \Gar. Maynard v. 
Pauperes de Eaſt-Greenſted. ;. [7 £ £008 bljgks 08 48 
| A bill was to be relievedon a truſt, and charged+ ide- 
fendant with yotice ; defendant pleaded his: being a'pur- 
chaſor for a. valuable confideration ; 'this was objefted to, 
as not.good; becauſe he did: not ſay what the valuable 
conſideration was; for 5s. is a valuable conſideration, 
but yet it is not an equitable ane ; but the court declared 
that in this caſe the plea was good enough. Chan. Caſes 
34. Ach. 15 Car. 2. Advor vaiMayhew.. T #12) 

Notice of an incumbrance. beſore the. .conveyance is 
executed ſhall charge the. purchafor. : Chan. Caſes 34. 
Mich. 15 Car. 2. door v. Mayhew. | 

Purchaſor ſhall not be affeted:by a judgment in equi- 
ty, without exprefs notice' of it before the purchaſe, 
otherwiſe it is at law. Chans'Caſes-37., Mith, 15 Car. 

2. Churchilly, Grove] - '- 3. | 
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| ne years, and in conſideration of 4oc/. afſigns it 


[ 
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A purchaſor of lands from. 4, which B. makes 1-14 
to, getting the deeds that make out B's. title 1s a be 
bound to diſcover them. Char. Caſes 69. Paſch nel 
Care. 2. Ferleyv. Fagg. ] 8 Fas 

Plea of his being a purchaſor for a valuable conſidera. 
lead 
| chaſe made from one of the plaintiff's Rory "x 
purchaſe from a itranger, who might have no good title. 
was held no good plea. N. Ch. R. 135. 21 Car. 2, $&. 
mour v. Noſwa thy. | L26-t 

A. having a long leaſe of a houſe, in which his wiſe 
had ſome intereſt, by her conſent renews it for eighty. 
who aſſigns it to C. his ſon, who married 77. and A 
leaving 47. his executrix; 7. on a ſecond marriage, 
conveys it to truſtees, &c. A. by bill ſets forth this peg 
ſignment, and that it was a mortgage, and that B, agreed 
to execute a re-conveyance thereof, &c, and prayed a re. 
demption. The executrix pleads ſhe was a purchaſor 
without notice of ſuch agreement ; and in conſideration 
of a marriage with 7.8. and of his undertaking to pay 
her debts, ſhe aſhgned the original leaſe, &:. ſuch a day 
to truſtees, to the uſe of her intended huſband, not hay. 
ing any notice of the agreement prior to the executins. 
the ſaid deed on marriage. It was decreed, that deſen. 
dants were in nature of purchaſors; and the plea was al. 
lowed. Finch R. 9. Mich. 25 Car. 2. Harding y, 
Hardot. | | | 
| A. indebted by bond, deviſed a debt to be paid out 
'of his perſonal eſtate ; but if it was not ſufficient, t 

c , 5 then 
'to {ell his real eſtate, and pay it: the eſtate was ſold, and 
by ſeveral mefne conveyances came to the defendant, 
who was ſued for a debt as charged on the lands whick 
he had bought. . The defendant pleaded, that he had no . 
notice of the demand, and was a purchaſor for a valy- 
able conſideration, and that the perſonal eſtate was firſt 
liable, and that the purchaſe money which was paid to 
two other of the defendants was liable in the next - 
place. and that there were other lands, which deſcended 
to one of them on the death of A. which ought to come 
in aid of him, and decreed accordingly. Fin. R. 137, 
Mich. 26 Car. 2. Preſeit v. Edwards, Broem & al. 

A purchaſor for a valuable conſideration without no- 
tice wes decreed to pay arrears of an annuity charged on 
the lands purchaſed, though the ſame were que thirty 
years before, and no demand in all that time. Finch R. 
252, Trin.28 Car. 2, Duke of Aibemarle v. Counteſs of 
Purbeck. | 

A voluntary conveyance decreed apainſt a (jointreſs) 
purchaſor for a valuable conſideration ; (but it ſeems, 
that the not having notice was the Iacheſs of the join- 
'treſs, &c.) See Chan. Caſes 291, 292. Mich. 28 Car. 2, 
Biſco v. E. of Banbury. | | 

A purchaſor from T. S. who has a decree againſt him 
in Chancery for land, ſhall he bound by the decree, though 
he had no notice of it. 2 Chan, Caſes 48. Hill. 32 @ 
33 Car. 2. Snelling v, Squibb, FLO « 

Bill by a dowreſs to remove a truſt term, the defen- 
dant plcads himſelf a purchaſor, but does not deny no- | 
tice, and ſo was ordered to anſwer. Per Lord North 
Vern. 179. Trin. 1683. Bodmin v. Vandevendy. 

Bill was brought to prove a will, and perpetuate the 
teſtimony of the witneſſes ; the defendant pleaded him- 
felf a purchaſor without notice of any ſuch will, and in» 
fiſted there had been a verdift-in affirmance-of ſuch will, 
(nothing hindering the plaintiff, but! that if he had 3 
litle he might recover at law), the plaintiff ought not to. 
be admitted to examine his witneſſes, - thereby to hang 2 
cloud over the purchaſor's eſtate ; and upon debate the 
court allowed the plea. Fern. 354. pl. 350. Hill. 1© 
'2 Fac. 2. 1685. in Cane, Bechinall v. Arnetd. | 
| A. mortgaged land to B. and afterwatds' by his will 
(having ſons C. and D:) deviſed the- equity 'of redemp- 
tion to D.—B, and' C. join in an aflignment of the 
mortgage to Z, though FE. pleaded want of notice of th® 
will, and that C. was the viſible heir; yet decreed, that 
Nat ſhould have the equity of redemption on the foot Fo 

Fa | [4 
; 


|. 
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| the firſt mortgage. YN. Ch. R. 153. Feb. 1, 1689. Cooper 
- (/;0þtr» | , . | p-. +13 
wy YL arthaſes, having notice of a ſettlement whereby 
Z, the vendor was but tenant for life, remainder to his 
firſt, &c. fon in tail. Afterwards A. ſells to C. who had 
no notice; B. dies, leaving a ſon; the bill was diſmiſſ- 
ed as to C. but decreed #. to account for the conſidera- 
tion money, Which he ſold the eſtate for, with intereſt 
from the deceaſe of B. thereout difcounting what was 
duc on a mortgage prior to the ſettlement which he had 
bought in. 2 Fern. 384. ich. 1700. Ferrars v. Cherry. 
Cruwper C. ſaid, he took it to be a rule in equity, that 
where a man is a purchaſor without notice, he ſhall not 
be annoyed in equity 3 not only where he has a prior le- 
al eſtate, but where he has a better right or title to call 
for the Jegal eſtate than the other ; and therefore diſmiſſed 
the bill, The caſe was; . purchaſes of B. who had 
done an at of bankruptcy, but without notice of it ; af- | 
terwards a commiſſion 1s taken out, and there being a 
term ſtanding out in.truſtecs, aſſignee brings a bill againſt 
them; and the purchaſfor to have the term aſſigned to 
him. 2 Fern. 59g. Aith. 1507, Filer v. Beodington. 
A bill was to redeem lands mortgaged in 1694, to 
the defendant's grandfather by the plaintiff's father for 
five hundred years, to be void on payment of 126 /. and 
intereſt, The deſendant pleads, that he is a deviſee of 
thoſe lands under his grandfathers's will, who in 1692 
purchaſed them for a two-hundred years term without 
condition of redemption, and had enjoyed iiſteorn years 
quict poſſeſſion. But the court over-ruled the pica for 
the deſendants's not anſwering ſufhciently as to the mort- 
gage, and the plea of the purchaſe may be true, for it 
may be only a term for years to attend the inheritance. 
G. Equ., R. 185, Hull, 12 Geo, Mederv. Birt, 
For mare learning on this ſubjef, ſee 18 Vin. Abr, tit. 
- Purchaſor. | = 
-  Purgatior, (Purgatio) Is the clearing a man's ſelf 
of a crime whereof he is generally ſuſpeed, and of the 
fame accuſed before a judfe. Of this there was great 
uſe in England touching the matter of felony, imputed to 
clerks in the former times, as appeareth by Staundf. Pl. Cor. 
lib, 2. cap. 48, See Ciergy, and ///Im. 1.: cap. 2. It is 
{till obſerved for matters pertaining to the eccleſiaſtical 
court, as ſuſpicion or common fame of incontinency or 
ſuch like, And here note, that prurgation 1s either ca- 
nonical, canonica, or vulgar vulgarts, Canonical is that 
which is preſcribed by the Canon Law, the form whereof 
is uſually thus in the ſpiritual court 3 the man ſuſpected 
takes his oath, that he is clear of the fault objected, and 
brings ſo many of his honeſt neighbours, being not above 


twelve, as the court ſhall aſſign him, to ſwear upon their 
Vulzar 


conſcience and fidclity, that he ſweareth truly. 
purgation was b 
by Inſidels and C 
liſhed. Cowell, | 
* But by the 13 Car. 2. cap. 14+ ſef?. 4. It ſhall not be 
_ hwful for any perſon exerciſing eccleſtaſlical juriſdiction, 
to tender or adminiſter unto any perſon whatſoever, the 
- cath uſually called the oath ex 9:0, or any ther oath, 
whereby ſuch perſon to whom the ſame 1s tendered or ad- 
miniſtered, may be charged or compelled to conteſs, or 
accuſe, or to purge him or herſelf, of any criminal mat- 
ter or thing, whereby he or ſhe may be liable to cenſure 
or puniſhment. | | : VE 
Compelled to confeſs.]} So that any perſon may till offer 
himſelf voluntarily, for the clearing of his innocence, to 
ſuch purgation as hath been deſcribed. GiZ/. 1042. 
Anciently, upon the allowance of the benefit of cler- 
85, the perſon accuſed was delivered to the ordinary, to 
make his - purgation ; which was to. be before a.jury-of 
twelve clerks, by bis own oath affirming his innocence, 
and the oaths of twelve compurgators as to their belief 
of it. 2 H. H, 383. Wood's C. L. 669. But now, by 
the ſtatute of the 18 El/z. cap. 7+ this kind of purgation 
alſo taken away ; and the perſon admitted to his clergy 
thall not be delivered to the ordinary. == 
'Puriſicatio beatae Warige Pirgini?, mentioned in at. 
32 1. 8, cap. 21, See Candiemas-dap, 


fire, or Water, or by combat, and both 
hriſtians, till by the Canon Law abo- 
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Purlicu man, Ts he that hath ground , within the 
Purliev, and being able to diſpend 4os. by the year of 
freehold, is upon theſe two points licenſed to hunt in his 
own Purlien. Manwoed's Forefl Law, þ. 151, 157. But 
what he muſt obſerve in his hunting, ſee the page 180, 
ISI, 180. and cap. 20. num. 5, 8, g, &c, 

Purlue or Purlien, (from the French Pur, i. e. Purus, 
and er, locus,) Is all that ground near any foreſt, which 
being made foreſt by Henry the Second, Richard the 
Firſt, or King 7ehn, was by perambulation, granted by King 
Henry the Third, ſevered again from the ſame, and be- 
came Purlien, 3. e. pure and free from the laws and or- 
dinances of the foreſt, Aanword's Foreft Laws, cop. 20. 
and he calleth this ground either pourallee, i. e, perambula- 
tronem, or purlicu, purluyys which he faith are miſtaken 
for pourallee, ibid, num. 3, and with our ſirſt derivation it 
may conſiſt, becauſe ſuch things, as were by thoſe fore- 
mentioned Kings ſubjeCted to the laws and ordinances of 
the foreſt, are now cleared and freed from the ſame. And 
as the Civilians call that purum locum, gui ſepuichrorum re- 
(191011 non «ft cſiriftus, 10 our anceſtors called.thus Pure 
lieu 1. 6, purum locum, becauſe it was exempted ſrom that 
ſervitude that was formerly laid upon it. And whereas 
Manwod and Crompton call it pourallee, we may derive 
it from pur, purns, and allee, ambulatio, becauſe he that 
walketh or conrſeth within that circuit, is not liable to 
the laws or penalties incurred by them which hunt within 
the precinCts of the foreſts, Corel!, edit. 1727, See the 
ſtatute 33 £4. 1. ſtat. 5. 

Wurparty, ( Purpars, Fr. Pourpart, pro parte) Is that 

part or ſhare of an eſtate, which being firſt held in com- 

mon by co-partners, is by partition allotted to any of 

them. Cowell, edit. 1727, | 
 Purpreſiure. - See Pourpreſture. 

Jurprijum, (French Pourpris,) A cloſe or incloſure, 
allv the whole compaſs of a manor. Cowell, edit. 1727. 
Purpurat!, "The ſons of emperors and Kings. Neu- 
 brigenſis, lib. J. cap. 4 Malmſburty, lib. 3. 

Purſuivant. See Pourſuivant, | 
_ Purveyance, See Pourdenance. As well before as 
aſter the Conqueſt, the King, upon his ancient demeſnes_ 
of the crown of England, had houſes of huſbandry, and 
ſtocks for the furniſhing of neceſſacy proviſions for his 
houſhold, and the tenants of thoſe manors did by their 
tenures manure, till, Wc. and reap the corn on the King's 
demeſnes, mowed his meadows, Gc, repaired the fences, 
and performed all neceſlary things belonging to huſbandry 
upon the King's demeſnes: in reſpe&Q of which ſervices 
and to the end they might apply the ſame the better, they 
bad many liberties and privileges, as that they. ſhould not 
be ſued out of the court of that manor, nor impanelled _ 
of any jury or inqueſt, nor appear at any other court; 
but only at the court of the ſaid manor, nor be contri- 
butory to the expences of the knights of the ſhire which 
ſerved at parliament, nor pay any toll, &c. which liber» 
ties and immunities continue to this day, albeit the ori» 
ginal cauſe thereof is ceaſed. 2 Inft. 542, 543. caps 2. 
Mr. Serjeant Hawkins Pl. C. 114. cap. 47. ſed. 1. ſays 
that this method being found to be troubleſome and in+» 
convenient, was by degrees diſuſed, and afterwards the 
King uſed to appoint certain officers to buy in proviſion 
for his houſhold, who were called purveyors, and claim- 
ed many privileges by the prerogative of the crown, and 
ſeem to have had the. pre-emption of all ſuch victuals as 
were bought by any to ſell again, þD OY SA 

The price to be paid, A. C. 9 H. 3. c. 19. 

Wood not to be taken without licence, 7, C. 9. H. 
J'Ce' 2 Is TIF heed | | 
: None ſhall make purveyance of viQual or carriage, on 
pain of ranſom, St, elm. rs 3 Ed. 1. 1. 44 Ed. 3. 
c. 2. 36 Ed. 3.c.2& 6. | FG 

Shall not be made for a caſtle, but in the town where 
the caſtle is, &c. St. /eftm. 1. 3 Ed. 1.c. 7. © - 
| - The penalty of purveyors not paying when they hay 
| received the money, St. W/eftm. 1. 3 Ed. 1. 32, 

Regulations of purveyance, Artrc. ſuper cartas, 28 E. r. 


| 
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fle 3+ £2. 4 Ed. $.c. 3Z& 4. 5 Ed.g. o©,2. 10 Ed. 5, 
fe 2.1, 2, 3. 14 Ed. 3. /. 1, 10, 25 Ed. 3.ft. 5. 
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e. 1, 6, 15. 28 Fd.3.c. 12. 34 Ed.3.c 3 3 Ed. 3. | 
C. 24 Zo to 5 2 H. 4.c. 14. 1H. 5,c. 10. 14.6. 
£2. 20 H.6.c.8. 23H.6.c.1. 2& 3 E4, 6. c. 3. 
2&3P.& M. c.668 15. | 0 

No purveyance ſhall be made without aſſent, Stat, de 
tallag. non conced. 34 Ed. 1. ft. 4.c. 2. 

No purveyance ſhall be made for any ſubjeQ, 7 R. 2. 
c. 8. 23 H. 6.c. 13 

None ſhall take horſes on pretence of the King's bufi- 
neſs without conſent, 20 R. 2.c. 5. 28H. 6. c. 2. 

Purveyance may be made near the univerſities under 
certain regulations, 13 Eliz.c. 21. | 

Purveyance taken away, 12 Car. 2. c. 24. ſe. 12. 

Where perſons delaying aCtions on this ſtatute, or judg- 
ments, incur premwunire, 12 Car. 2. co 24 ſet?. 14. 

Temporary ſtatutes ſuſpending 12 Car, 2. in favour of | 
the King's royal progreſſes, 13 Car. 2. /?, 1. cop. 8. 1 Fac. 
2 £10». | - 

And of his navy and ordnance, 13 & 14 Car. 2. c, 20. 

Purview, (Fr. Pourven, a patent, gift, grant) Is often | 


uſed by Sir Zdward Coke for the body or that part of an /2. 2. c. 2. 


act of parliament which begins with Be it enafled——— | 


The ſtat, of 3 H, y. ſtands upon a preamble, and a 


thereof, they forfeited their part to their coheirs, or if he 
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| Pur- 
view, 12 Rep. fol. 20, and 2 Int. fol. 403. 

Putage, (Putagium, Fornicatio ex parte ſeeming, quh 
vox nulla Latina Veprimie, quaſi puttam agere: from the 
French p#tain, or the Italian putta, i. e, meretrix) forgicy.. 
tion. The crime was ſo odious amongſt our anceſtors 
that if any heir female under guardianſhip were puilty 


were an only heireſs, the lord of the fee took it by eſcheat, 
Spelman. Cowell, edit. 1727 : 

Putativus, Putative, reputed, or commonly eſteem. 
ed,'1n oppoſtion to notorious and unqueſtionable, Pater 
puert putativus, the reputed father of the child, 7, 
Brompton, pag. 90g. 

Putura, A cuſtom claimed by keepers, in foreſts anq 
ſometimes by bailiffs of hundreds, to take man's meat, 
horſe meat, and dog's meat, of the tenants gratis, with. 
in the perambulation of the foreſt ; or liberty of the hun. 
dred. Cowell, edit. 1727. 

Pyker, A kind of ſhip, mentioned in ſtat, 31 Ed. 4. 


O. 


c adrageſina Sunday, Is the firſt Sunday in Lent, 
| ſo called, becauſe it is about the fortieth day before 
Eaſter : the three preceding Sundays are, Quinquageſima, 
Sexageſima and Septuage/ſima, Cowell, edit. 1727. - 

Quadrageſimalia, (Denari: Puadrageſimales,) In for- 
mer days it was the cuſtom for people to viſit their mo- 
ther church on Midlent-Sunday, and to make their offer- 
ings at the high altar ; as the like devotion was again ob- 
ſerved on J/hit/un-Feek. But as the proceſſions and ob- 
lations at J/hitſuntide, were ſometimes commuted into a 
rated payment of Pentecoſtals, or 1/:it/un-farthings, fo 
likewiſe the Lent devotion was changed into a cuſtomary 
rate, called PDaadrage/imalia, and Denarii Yuadrageſimalts, 
and ſometimes Letare Feruſalem, becauſe that hymn was 
ſung on Midlent-Sunday, Cowell, edit. 1727. 


| 


to enter on the ſame day, ard that virtute inde he enter- 
ed;z he need not ſay gue ef eadem tranſgre/ſiz. So in 
treſpaſs for taking of goods; if the defendant juſtificy 
the ſame day and place: and in treſpaſs and battery, if 
the defendant juſtifies that the ſame day and place the 
plainuff aſſaulted him, and that what damages happened 
to him was of his own wrong ; this is good without que 
eft eadem tranſgreſſio, &cs though he doth not direQly 
anſwer the aſſault laid by the plaintiff; but where he jul- 
tifies at another day, or at other place, then he ovght to 
ſay, gue ft eadem, 21 Hen. 7. pl. 2, A fat laid to be 
Nov. 1. and a juſtification Nov. 2. que eff eadem, is well 
enough without a traverſe, the day not being material; 
but it had been naught, if the day had been material. 1 
Lev. 241. If a treſpaſs is alleged to be 10 Nv. and 


Quadzans, A farthing, a fourth part of a penny. 
Obſerve, that before the reign of Z4w. 1. the ſmalleſt 
coin was a ſterling or penny, marked with a croſs or 
traverſe ſtrokes, by the guidance whereof a penny upon 
occaſion might be cut into halves for a half-penny, or 
into quarters for farthings or fourth parts; till, to avoid 
the fraud of unequally cutting, King Ew. 1. coined half- 
pence and farthings in round diſtinct pieces. See Watt. 
Weſtminſter, ſub anno 1279. 

Quadzantata-terrae, Is the 

See Farding-deal, | 

Quadz2arium, A quarry or ſtone-pit. Paroch. Antigq. 
268, 

Quadrivium, 'The center of four ways, or where four 

. roads meet and croſs each other. By ſtat. 8 & 9 //. 3.c. 
' 16. poſts with inſcriptions are to be ſet up at ſuch croſs- 
ways, as a direCtion to travellers, &c, 


fourth part of an acre. 


Quadrugata terrae, A team-land, or fo much ground 


as may be tilled with four horſes. Cowell, edit. 1727. 

Quare eft eadem, In 
want of a traveſe. 2 Lil, 405. 
a day, the defendant pleads the plaintiff's licence to him 


leading, is uſed to ſupply the 
In claujum fregit ſuch 


juſtification the 11 Nov. and there be an averment of 
\ que? eft eadem, it is here held good without making any 
traverſe. Lutw. 1457. 
Quae plura, Was a writ that lay where an inquilſ- 
tion had been made by an eſcheator in any county, of 
ſuch lands or tenements as any man died ſeiſed of, and 
all that was in his poſſeſſion was imagined not to be 
found by the office : the form whereof lee in Rey. Orig 
fol. 293. and in F. N. B. f/, 255, It differs fromthe 
writ called melius inquirendum, according to the ſame Fiz- 
herbert, becauſe this is granted where the eſcheator for- 
| merly proceeded by virtue of his office; and the other 
wherehe found the firlt office by virtue of the writ nam- 
ed diem clauſit extremum. "The form ſee in Reg. of Hitt, 
fol. 293. and in Fitz. Nat. Brev. fol. 255, This wilt 15 
now made uſeleſs by taking away the court of wards and 
| offices po/? mortem by ſtat. 12 Car. 2, c. 24. 
Quaere, or guery, is where any point of Jaw, or mi 
ter in debate, is doubted ; as not having ſufficient autho- 
rity to maintain it, See 2 Lil. Abr. 406, 
Querens non invent plegium, 1s a return made bY 
the ſheriff upon a writ directed to him with this cond 
| | $193 


| 


— 


| 


"Sv 


jion -nferted, $i A. fecerit B. ſecurum de clamore 


ſus pro- 
aauendo, F. Ne Be fol. 38. Mon 


Quaeftionarn, "Were thoſe who carried indulgencies 


from door to door, defiring charity; either for themſelves 
or others. Matth. Wejt. anro 1240. tells us, that the 
King terram ſuam per papales queſtionarios depauperart, 
tc. per mittite . | | 


© Quacſius, Is.that which a man hath by purchaſe, as 


15 is whatihe hath by deſcent : lt is ſo in Glanvile, . 
heredrtas 1 Hons naw 


fb, 7. G6 Th Aut habet hareditatem tantum, 
yantums aut hared-taten: & quzitum. 
Quckers Penalty of their afſembling under pretence 
of religious worthip, or refuſing an oath, 13& 14, C. 2.6-2+ 
For the third oftence to abjure the realm, or be tranl- 
ported, 13& 14. Car. 2. G 1. /. 2. go 
The toleration for the Quakers, 117. & M7. c.18. fa 13 
Where diſabled to vote for members of parliament, 
i 8. Is. J. Ca 27+ 6 111, Co 2J. 4 Ges. 2. £28: ©: 
Their-affirmation to be taken in civil cauſes, 7 & 8 
JW. 4. oc 34. IT Geo I. c 6. 8 Geo. 1. c. 6. extended 
to Moramans, 22 Geve 2. C JO. 2 
Penalty of falſe affirmation, 7. & 8. Til, 4. cap. 34-/. 
8 Geo. 1. c 6. /. 2. 22 Geo. 2. c. 46. /. 36. | 
Not permitted to give evidence in criminal caſes, or to 
ſerve on juries, Or to bear offices of profit, 7 & 8 Pl, 3. 


e, 34 /- © 


Power given to the Juſtices to levy their ſmall tithes, | 


n& 8 I. 2. c. 34. ſett. 4. Extended to all eccleſiaſtical 
dues, 1 Geo, 6. ha 1. /o 2. NN NC 

| May be admitted attorneys on taking their affirmation, 
12 Grd. 4s & 14. /+ SV. 


frmation of Prakers to be received where an oath is. 
O of parliament, 22 Geo 2. c. 46. /. $6. 
Was a writ judicial, that lay where a 


required by any 
 Quaie Jus, , ere 
| man of religion had judgment to recover Jand, before 
excution was made of the judgment ; for this writ did 


go forth to the eſcheator, between judgment and execution, 
to enquire whether the rpligious perſon had any right to. 


recover, or whether the judgment was obtained by col- 
lufion between the demandant and the tenant, to the in- 
tent that the true lord might not be defrauded. 'See Sraf. 
Wefl. 2. cap. 32. The form of this writ you have in 
Reg. Fudic. fol. 8, 16, 17, and 46. and in the O!d Nar. 
Brev. fol. 161. ; TE TAE 

Quam diu je bene geſſerit, Is a clauſe often uſed in 
letters patent of the grant of offices, as in thoſe to the 
Barns of the Exchequer, which muſt be intended only as 
to matters concerning their office ; and is nothing but 
what the law would bave implied, if the office had been 
granted for life. Co. 4. Inft. fol. 117. 

Quantum mecult, 
ſerved, is an action of the caſe fo called, grounded upon 
a promiſe to pay a man for doing any thing, ſo much as 
he ſhould deſerve or -2277t, Cowell, edit. 15727, _ 

Quantum valebant, Is where goods and wares ſold 
are delivered by a tradeſman at no certain price, or to be 
paid for them as much as they are worth in .general ; 
then quartum velchant lies, and the plaintiff is to aver 
them to be worth ſo much; ſo where the law obliges 
one to furniſh another with goods or-proviſions, as an inn- 
;ecper his guelits, Lc. | , 
wy fs ſen infra teriminum, Is a writ that lieth for 
alcſſce, where he is caſt out of his farm before his term be 
expired, againſt the ſcoffee or lefſor that ejected him. And 
it differs ſrom the ejee2ione firme, becauſe this lies where 
the lefior, after the leale made, enteoffed. another, who 
cjeft:d the leſſee: And the ejec?tone firme hieth againſt 
any other ſtranger that ejes him. But the effeCt ot both 
is all one, that is, to recover the reſidue of the term. 
F.N. B. fel. 197. Reg. Orig. fol. 227. and the New 
Bork of Entries, verbo Quare eject inf a terminum. | 
- Qutare impedit, 1s a writ that lieth for him that hath 
purchaſed a manor, with the advowſon thereto belonging, 
againſt him that dilturbs him in the right of his advow- 
ſon, by pieſenting a clerk thereto when the church is 
void : and it differs from the writ called a darremme pre- 
ſentment, afſiſa ultime preſentationis, becauſe that, lies 


where a man, or his anceſtors, formerly preſented ; and | 
this for him, that is the purchaſor himſelf, Sce the £x- | 


VoL. II. K*. 118. 


ns 


'That is, how much he had de-' 
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| po/itor of the Terms of the Laws \Old Nat. Brev. fel. 27: 
Bra@t. lib. 4. traft. 2. cap. 6. Britton, «. 92. and: F; 
N. B. fel. 32. and' Reg; Orig. fol: 30.» And here pote; 
that where a man\may have an 'afliſe-of .darreine preſents 
ment, tie may thaveia gquare impedit, but, not contrar y- 
wiſe. See Bratt. lb. 4. traf. 2. cap. 6.'' FN. B.' fel, 
30. and Foftm, 25:cap; 50ND ramen © 
. Day may be given de. quindena in quindenam, &c. Stats 
Marleb.: 52H; 3-0 43545 ongoing lp bige-.cs, 
PE rp da chapels, prebends, &c, » Stat. Wetm, -2, 13 

. 3: £65. oy TEENS | E > 1 33s. ot 
_ Cafesin fk penalty was pleadable againſt 
14: £4: qt 27 43 $otr fart eh ade 37 

He who claims by a recovery, ſhall maintain a guare 
impedit on the firſt avoidance, 7 H. 8: c. 4. | 
The tire between the 1oth of December: and the t2th 
ot arch not reckoned: in guare impedit, 1 W. & M; 
jeff LCs: GEES! 19315 4], & LOS LAB 04 aches apt 
A quare imped:! may be maintained notwithſtanding an 
uſurpation, 7' Anm. 618, 0100 6 F314.) 
Actions of quare impedit excepted out of general par- 
don,' 20 Geo p92: ſet. 36. 

See Addow'on, Benefice: | | 

Quare mcumbravit, 1s a writ that lieth againſt the 
biſhop, who within ſix months after -the vacation of « 
benehce, conferreth ic upon his 'clerk, while two others 
are contending in Law for the right of preſenting: And 
here note, this writ always lies depending the plea. Ol! 


EEOC) 


thecrown, 


| Nat. Brev. fol. 39, F. Ne. B.' fel. 48. and Reg. Orig. 


fl. 32. dee 18 Vin Abr. 128: 

Quare 1ntcuſit matrimonio \non ſatisfacto, Is a 
writ that Jay for the lord againſt his tenant being his 
ward, 'who after convenable marriage offered him, mar=. 
ries another, and enters nevertheleſs upon his land, with- 
out agreemeat firſt made with his lord and guardian. 
But ali wardſhips being taken away by the ſtat. 12 Car. 2. 
cap. 24, this writ is become ulcleſs. 

Quarel, (uereia a querends,) Extends not only 


| to actions perſonal, but alſo to mixtz and the plaintiff © 


in them is_ called guerens, . and in the moſt of the writs 
it 18 {aid gueritnr ; | ſo that if a man releaſe all quarrels, 
(a man's deed being taken moſt ſtrongly againſt himſelf) 
yet It 1s as beneficial as all aCtions, . for by it all ations 
real and perfonal are releaſed. Co. ib, 8. f. 1 53: and Co, 
on Litt.'lib, 3. c. 8 ſeft, $11. 7 

Quare not adiiſit, It a writ that lies againſt a bi- 
ſhop, refuſing to admit his clerk that hath recovered in a 
plea of advowſen, PF. N. B. fol. 47. and Reg. Orig, fol. 
32G; Sea 1h Fa fibre 230034 bo hen” 

Quare non permittit, Is a writ that lies for one that 
has right 40. preſent for a turn againſt the proprietary, 
Fleta, lib. 5. cap..6. 

Quarenune, (Puarentina) Is a benefit allowed by 
the law of England to the widow of a man dying ſeiſed 
of land, whereby ſhe may challenge to continue in his 
capital meſluage or chief ,manſion-houſe, ſo it be not a 
caitle,, by the tpace of forty days after his deceaſe. Brac- 
ton 1. 2.c. 40. And if the heir, or any-other, attempt to 
cject her, ſhe may have the writ De guarentina habenda ; 
but the widow thall not have meat, drink, &«. though 
if there be no proviſion in the houſe, ſhe may kill things. 
tor her provition. F. N. B, f, 161. See Magna Charta, 
c.7. Britton, c. 103. and Fleta lib. 5, c. 2.3 
 Nyarentime, Is allo the ſpace of forty days; wherein 
any perſon, coming from foreign paris, infe&ted with the 
plague, 15 not permitted to land, or come on ſhore, un- 
til ſo many days are expired. See Plague. Wo 

Quarentine, Likewile ſignifies a quantity of ground con- 
taining forty perches. *Cowell, edit. 1927. 

Quarentiaa habenda, Is a writ that lies for a widow 
to enjoy her quarentine. Reg. Orig. fol. 175. 
 Quare obfreuxit, Is a writ that lies for him, who 
having a liberty to paſs through his neighbour's ground, 
cannot enjoy his right, for that the owner has ſo ob- 
{kruCted it. Fla, lib, 4+ Co 206. A 

Quareria and Quarere, A quarry of ſtone. Aon. 
Ange p0r- 2-f0t.:-595- 5: 4-08 

Quai telols, Surtouts or upper garments, with coats 
of azms quartered on them; the old habit of our Engliſh 

| "Wo knights 


@ U EF 


knights in their military expeditions. //al/ing: in Ed. 4. 


37 ; . P:r tit. iS. + 8-4 
Quarter, (Quarteriun) Light buſhels ſtrikes make the | Que £fiate, 'Franflated verbatim, Ggnifies gucm > = | 
quarter of corn. Stat, 15. Kh. 2, cap. 4+ '. tum: In our Common law it is a plea, w hereby a may 


- Quarterifari, To' be quartered, or cut into four quer- | 
ters in execution. Fecit decollari & membratim dividt, 
& quarteriſari, & caput & ejus quarterias ad regnt certas 
civitates tranſmitti juffits Artic. Richardi Scrope Archiep. 
Ebor. apud Angl. Sacr. par. 2. p- 266. re Sf 
 Quartertnit, ls a meaſure of corn, . conGſting of erght 
buſhels. Fleta lib, 2. c. 12. Quarterium \frumenti con- 
{tet, ex oflv buſſellts. 198 

Quarterium anni, Is t 
I:/lm, anno 1259. by 

Quartectzatio, Is part of 


TW 


be fourth part of a year. Matt. 


the puniſhment of a traitor, 


i 


by dividing his body into four parts. J/@//ingham in R. | 


2s Auditam & confefſum turpiſſima! ſeelera, traftioni, ſuſpen- 
dio, decollationi, exenterationt, & quarterizationi, ut uu vul- 
gart loquar, adjudicauit. Fd Att | 
Quarter-ſejj1vnus, Is a court held by the Juſtices of 
the peace in evexy county once every quarter of a year. 
How far the juriſdiftion thereof extendeth, ſee Zamb. 
Eiren. I, 4. and Smith de Repub. Anglor. l. 2. c. 19. To 
; which yow may add the ſeveral ſtatutes of this realm, by 
which its power is greatly increaſed : originally it ſeems 
to have been ereCted only for matters touching the peace, 
but now it extends much farther. The holding theſe ſeſ- 


. 


| 


he had, he hath from him : For example, In-a quay 


| appendant in fee, and 1d preſent to the chuich, and af. 
terward the church became void, ' gue e/7ate wel, Ec. that 


aCtion of treſpaſs, or ſuch like, for a poſui-e juſlificatica 


; Q.U*1-- 


12 Rep, fel, 21, '225 and Prynne's Tracts 


On this ſubje& 


titling another to land, &s. faith, that the ſame 


lats 
; nes ad a \ 6 ite 
pedit, the plaintiff alledges, that ſuch jour perions were 
feiſed of lands whereunto the advowlor in queſtion was 


is, which eſtate of the four perſons he has now during the 
vacation, by virtue whereof he 'prefented, &c. Bro. tir 
Due eſtate, fe 175, 170. Co. on Lint fil. 121, See-18 
Vin. 4br. fo. 133, —— 140» | og} 
CE:ue oft radem. Hee Quae ef: cadem, | 
Que eſt meſme, Signifies. verbatim, which i; the fame 
thing, but. is uſed in a legal ſenſe as a wor of art inp 


of the very aCt complained of by the plaintiff as a wrono, 
For example, in an aQtion upon the caſe, the plaintis: 
ſays, that the lord threatened his tenants at wi'l in ſuch. 
fort, that he forced them to give up their tenures. [he 
lord for his defence pieaded that he faid unto them, thaz 
if they would not depart, he would fue them at aw : 
this being the ſame threatening that he ules, or to {peak 
artificially que el /e meſme, the defence is good. Of this 
lee Kitchin, cap, Yue eft le meſme, ſel, 230, | 


fions quarterly, was firſt ordained by the ſtatute 25 Ed. 3. 
flat. 1 cap, 8. See Juſtices of the Peace, Deſſion. = 
Qualh, Puaſſare, from the French word queſſer, id 
eſt, caſſum fucere,) To overthrow or annul. Gran, 
lib, 5. tratt. 2. Cc. 3. nts 4. As if the bailiff of a liberty 
return any out of þis franchiſe, the array ſhall be quaſhed, 


And Co. on Lit. fel. 156. An array returned by one that | 


bath no frauchiſe ſhall be quaſhed. 

Quecbo2d, mentioned in ſtat. 17 Fd. 4.c. 3} A kind 
of pame prohivited by the ſame ſtatute; perhaps the 
fame with that we now call have board, Cowell, edit. 17: 7. 

Queen, (Lat. Regina, Sax. Ciwen, uxor, or the wife of 
any one, but proper excellentiant, the wiſe of the King 
only) Is either ſhe that holds the crown of this realm 
by right of blood, or ſhe that is married to the King, 
which laſt is called Deen Conſort. In the former ſgni- 
cation, ſhe is in all cor-ſtruQtion the ſame that the King 
is, and has the ſame power in all reſpeQts : in the latter 


Ae is inferior, and a perſon exempt from the King; for | 


the may ſue and be ſued in her own name; yet what ſhe 
hath is the King's, ,and what ſhe lofeth, the King loſeth. 
Staundf. Prev og. caps. 2. fol. 10. and Coke, 115. 4. Copy- 
hold Cafes, fol. 23. b. | 
'Fhe Dacen Conſort is an exempt perſon from the King 
by the Common Law, and is of ability and capacity to 
purchaſe and grant without the King; and is capabfe of 
raking lands or tenements of the gift of the King. Co. 
Lit. 133. a. See UMg, &c. | | 
__ Quren dowager, No man may marry the Queen 
Dowager without licence from the King, on pain to for- 
feit his lands and goods: but if ſhe marry any of the no- 
bility, or under that degree, ſhe lofeth not her dignity ; 
bur by the name of a Queen may maintain an action. 1 
1:77. 18, 50, "Phe ſtatute 25 £d. 3. making it treaſon 
to violate the Queen, extends not to Queen Dowager, 


ut to the King's wife and companion : and a Queen 
Conſ. rt and Queen Dowager ſhall be tried, in cate of 


treaſon, by the peers. 2 Jn/t. 50. 


| Q.em revdicun reddat, Is a writ judicial that lies 
for him, to whom a rent-ſeck or rent-charge is pranted 
by fine levied in the King's couit againſt the tenant of 
the land that refuſeth to atiorn to him, thereby to cauſe 
to attorn, Old Nat. Brev. fol. 126. IVeft. Symiol. {ar, 
2. tit. Fines, ſet?. 150. | | | 
Querela, An action preferred in any court of Juſtice, 
in which the plaintiif was guerens or complainant, and 
his brief, complaint or declaration, was guere/a, whence 
our quarrel againſt any perſon. Quietos ef)e a querelis, was 
to be exempted from the cuſtomary fees paid to the Kino 
'or Jord of a court, for the purchaſe of liberty to preſer 
ſuch an action, But more vſually to be exempted from 
lines and amercements, impoted for common treſpaſles | 
and faults. to King Heiry UH. to Bernard de S, Walery, 
Terre ſue fint quiete de omnibus placitis & gquerelis, 
exceptis murdredo & latrocinio. Paroch. Antiquit. pag. 123, 
See Kennet's Glollary. 4, 


Nuerela cozam Kege ct concilio diſcutienda et ter- 
minanda, 1s a writ whereby one is called to juſtiſy a com- 
Pplaint of a treſpaſs made to the King himſelf, before the 
King and his council. Reg. Orig. fol. 124. 
£Urerela freſrar fortiaz, See Frefl) force, | 
Queſt, (Pz-/a) A queſt or inqueſt, inquiſition or in- 
quiry upon the oaths of an impanelled jury. Cel}, 
edit. 1727» | | | 

Queftus. See Queeftus. 

Quaeſlus eft novis, Is the form of a writ of »/ance, 
which by the ſtatute 13 Zdw. 1.c. 24. lics againſt hirn 
'to whom the houſe, or other thing that occaſions the nu-. 
/ance, is alienated ; whereas before the /atute, this ation 
lay only againit him that firſt levied the thing to the an» 
noyance of his neighbour. Cowell, edit. 17 27, 

Quia imp2ovide, Seems to be a ſuper/edeas granted 
[in the behalf of a clerk of the Chancery ſaed againſt the 
privilege of that court in the Common Pleas, and pur- 
fued to the exgent, or in many other cafes where a writ 
is erroneouſly ſued. See Dyer fel. 33. n. 18. 
Ir ; - , . 

Quick-fets, Damage ſuſtained by deſtroying, burning 
'or defacing them, how recompenced, 6 Gev. 2. c. 16» 
See IDood, 


- 


thing of lihe value, being the rautual conſideration and 
| performance 


CTY 
erformance of both parties to. a (contraft.  Kitch, 148, 
See Con\1deration. Es OY | 
_ Quietantia, (Acquietantia,) A quitta 
See Acquittance, | HOW BY! id 
 Quitare, . To. quit, acquit or diſcharge, + or ſave 
harmleſs. The common form in old deeds of donation 
or other conveyance.—- De praeditits nos & heredes 
nftri quietabimus dretos, &c, | | ; 
 Queiete ciamere, 'To quit claim, or.renounce all pre- 
tenſion of right and title, Duieta clamatio, ſuch quit- 
chim or aft of renunciation. Cowell, edit, 1927. 

Quietus, (Quiet, freed, acquitted,) Is a word uſed by 
the Clerk of the Pipe, and Auditors of the Exchequer, 
it their acquittances or diſcharges given to accountants 
uſually concluding with an abinde receffit quietus, which 
is called a guizetus eff, and mentioned in the aCt of Gene- 
1al pardon. 12 Car. 2. 11. and 14 Cur. 2. (ap. 21. A 
quietus eft granted to the ſheriff ſhall diſcharge him of all 
accounts due to the King. 21 Fac. cap, 5. 

Nuietus redditus, A rent-quit, or ſmall acknow- 
ledyment paid in money, ſo called becauſe ſuch payment 
Gd acquit the tenant from all other ſervices or duties to 
the lord, It was ſometimes called white-rent, becauſe 
paid in ſilver or ready money. See Quit-rrnt. 

Quinquageſiina £ unvay, Is that we call Shrove- Sun- 
day, and was ſo named, becauſe it is about the fiſtieth | 
day before Z#a//er. The reaſon of the name you may 
| find in Durandi Ratiomali Divinorum, capit. De Duingua- 
gelima ; and we mention it here becauſe they are ſre- 
quently ſpoken of in our ancient law writers, as Britton 
£3. and divers others, | | 

Nutngue poitiis, 
Haſtings, 2. Roniney, 3. Hythe, 4. Dover, and 5. Sand- 
wich, To the fiiit, //anchelſea and Rye belong, which 
are reckoned as part, or members of the Cinque ports, 
Cowej!, edit. 1727. vee Clique Jorts, 

Quinſieme or Quinzjne, ( Decma quinta) Is a 
French word ſignifying a fifteenth z with us it is a tax, 
ſo called, becauſe it is raiſed after the fifteenth part of 
men's lands or goods. Anno 10, Rich. 2. cap. 1, and 7 
H. 1. cG 5. It is well known by the Exchequer roll, 
what every town throughout England 1s to pay for a 
fifteenth. See Fifteenth. Sometimes this word Puin- 
fime or Quinzime is uſed for the fifteenth day after any 
feaſt, as the Duinzime of St Fohn Baptiſt. Stat. 13 Kd, 
1, in the preamble, It is a miſtake that this was a 
tax of the fifteenth part of all lands, for it was of 
the goods only, and it was firſt granted by the par- 
liament 18 Ed. 1. viz. Compoius quinte decime Regt, 
anno 18, per. archiepiſcopos, epiſcopos, abbates, priores, c0- 
mites, barones, & omnes alios de Regno, de omnibus bonts 
fuis mobilibus conceſſe, The city of London paid this year 
for the fifteenth, 28601. 13s. Bd. and the abbot of Sz. 
Eimonds 6561. 13s. 4d. which was by compoſition, 
and thereupon had all his temporal goods, and the goods 
of his convent diſcharged of the fifteenth. The way of 
colleting it was, by two afleilors appointed in every 
county by the King z and they appointed twelve in every 
hundred, who made a true valuation of every man's per- 
ſonal eſtate, and then cauſed the /i/teenth part to be le- 
vied. Cowell, edit. 1727. | b, 
Qiintal, (Puintallus) A weight of lead, iron and 
common metals, uſually one hundred pounds, at fix{core 
| fer cent, Cowell, edit. 1727. | | 

Naintane, (Puintana) Was a Reman military ſport or 
exerciſe, by men on horſeback, formerly praQtifed in 
_ this kingdom to try the agility of the country youth : it 

was a tilting at a mark made in the ſhape of a man to 
the navel, in his left hand having a ſhizld, and in his 
right hand a wooden ſword, the whole made to turn 
round, ſo that if it was ſtruck with the lance in any other 
part but full in the breaſt, it turned with the force of the 
ſtroke, and ſtruck the horſeman with the ſword which it 
held in its right hand : this ſport is recorded by dat, 
Pariſ. anno 1253. Sce Parach. Antiq. p. 18. 


'Eunto exar”, (Prints exaftus, mentioved in ſtat. 


nce, acquittance, 


| 


/alver. 


the Cinque Ports, which are, 1. |: 


A 


Q U. © 
judgmeht of the corohers teturhed' onutlorwed ; if- a wo: 
many. waved,; See Ecigent, Outlawzy. ie Ge 

Qui-tam, Is when an information is exhibited 2gainſt 
any perſon on a penal ſtatute, at the ſuit of the King and 
the party who is the inſormer, where the penalty for 
breach of the ſtatute is to be divided between them ; and 
the paity informer proſecutes ſor the King and himſelf, 
Finch 340, See Jnfo;matior; Action. | > 

Quiizime, See Quinjieme. at o 
- Quic-claim, (Puicta claniantia) Is, a releaſe or acquit- 
ung of a man, for any aCtion that he hath, or might, or 
may haye againſt him, _ Alſo a guitting of one's. claim or 
title, BraCton, lib, 5. tract. 5. C. 9. num. 6, lib, 4. traCt. 
2. C, 13. num. 1, - | | 
 Quit-rent, . (Pvietus redditus). Is a certain ſmall rent 
payable . yearly by the tenants of moſt manors, upon 
the payment whereof they are guit and free, till it be= 
comes due again: this in ſome ancient records, accord- 
ing to Spelman, is written white-rent, becauſe paid in 
2 Inſt. 19. . _ | 
Quoad hoc, Is often uſed in law pleadings and argu=- 
ments, to ſignify, as 19 the thing named the law is ſo, &c. 

Quod clerict benejirtati de cancellaria, Is a writ to cx- 
empt - ark * the PREY from the contribution 
towards tne proctors of the clergy in . . 
Orie. fob 260 gy In parliament. Reg 
Q2u0d clerict nou eligantur in officio ballivi, etc; Is a 
writ that lies for a clerk, which; by reaſon of ſome 
land he hath, is made, or about to be made bailiff, beadle, 
reeve, or ſome ſuch like officer. See Clerico infra ſacros; 
etr. Reg. Orig fol. 187. and F. N. B. fol. 261. 
Quod ci deforceat; Is a writ that lies for the tenant 
in tail, tenant in dower, or tenant for term of liſe, hav- 
ing loſt by default, againſt him that recovered, or againſt 
his heir. See Broke hoc tit. Reg. Orig, fol. 171. See 
16 Vin, Abr. 145—148.. TD | 

Quod permittat, Is a writ that lies for the heir of him 
that is diſſeiſed of his common of paſture againſt the heir 
of the diſſeiſor beirig dead, Termes de la Ley, 526, Brit- 
ton, c. 8, ſays that this writ lies for him, whoſe anceſtot 
died ſeifed of common of paſture, or other like thing 
annexed to his inheritance, againſt the deforcer. See Bro. 
hoc tit. Reg. Orig. fel. 155. © See 18 Vin. Abr. t;0. 
Quod perſona nec prebendarii, etc. Is a writ that lies 
for ſpiritual perſons that are diſtrained in their ſpiritual 
poſſeſſions, for the payment of a fifteenth with the reſt of 
the pariſh. F. N, B. fol. i176. GE 

Quo jure, Is a writ that lies for him that has land, 
wherein another challengeth common of paflure timeout of 
mind: and is to compel him to ſhew by what ritle he 
challenges it. F. N. B. fol. 128, and Britton more 
largely, c. 59. Reg. Orig. fol. 156. | 
Quo minus, Is a writ that lies for him that hath 
grant of houſe-bite and hay-bote in another man's woods, 
againſt the grantor, making ſuch waſte as the grantee 
cannot enjoy his grant. Old Nat. Brev. fol. 148, and 
Kitchin, fol. 178. This writ alſo lies for the King's far- 
mer in the Exchequer, againſt him to whom he ſelleth 
any thing by way of bargain touching his farm, or againſt _ 
whom he hath any cauſe of perſonal aftion. Perkins, 
Grants, 5. For he ſuppoſeth by the vendee's detaining 
any due from him, he is made Jeſs liable to pay the King's 
rent. And under this pretence, any one who pays the 
King a fee farm rent, may have this writ againſt any. 
other perſon, for any debt or damage, and bring the 
cauſe to trial in the Exchequer. Cowell, edit. 1727. See 
18 Vin, Abr, 152. | 

Quorum, Is a word often mentioned in our ſtatutes, 
and much uſed in commiſſions both of Juſtices of the peace, 
and others, and ſo called from the words in the com- 
miſſion, Puorum A. B. unum efſe volumus : as for exam- 
ple, where a commiſſion is directed to ſeven perſons, or 
ro any three of them, whereof 4. B, and C. D. to be 
two, there A. B. and C. D. are ſaid to be of the guorum, 
becauſe the reſt cannot proceed without them ; ſo a Zu/tice 
of the peace and quorum, 1s one, Without whom the reſt 
of the Juſtices in ſome caſes cannot proceed. Stat. 3 H. 


. "YP 


31 Eliz, cap. 3.) Is the att call of a defendant, who 1s 
ſacl to the outlawry, whers if he appear nct, he 15 by the 


4. CC, 4. a4 2 H, 8. ce . 
heh hw. ”" Quorum 
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Quorum nomina, Tn the reign of Her. 6. the King's 
colleors and. other accountants were much troubled in 
paſſing their accounts, by new extorted fees, and forced 
to procure a late invented writ of quorum nomina, for al- 
fowance of the Barons of the Cinque Ports and their ſuing 
out their quietus at their own charge, without allowance 

from the King. Chron. Anglia. Cowell, edit. 1727. 
Quota, A tax or impoſition to be levied in an equal 
manner. Aon. Argl. 538  ' _ - 
Quo warrants, Is a writ that lies againft him that 
uſurps any franchiſe or liberty againſt the King, as to have 
waif,, ſiray, fair, market, court baron, leet, or fuch like, 
without good title. Old Nat. Brev. fol. 149. Or elſe 


| 


flat. 2, 


kAN- 


Dire&tions for proceeding on the writ for ' enjoying tj: 
berties, and the writ of 2uo warrants, before the Kin 
and in- Eyre, Stat: ©us warr. 6 Edw. 1. S! 

Pleas of Duo warranto ſhall be heard and determineg 


before the Juſtices in Eyre, Stat, 2%9 warr. 18 Bd, 1, 


Liberties before R. 1 confirmed, and thoſe who haye 
old charters of franchiſe ſhall have the ſame adjudged ac« 
cording to the tenor of them, Stat. Quo warr, 18 Eg. 1, 
flat. 3. bo core. 

[Xe of ouſter may be given on informations in 
nature of Pug warranto, 9 Ann. c. 2. ſef?. 5. 

Statutes of jeofails extended to proceedings in ug 


againſt him that intrudeth himſelf as heir into land. 
Bra#ton, lib. 4« tratte Is c. 2. num. 3. Bro, hoc tit. 


' Damus 


warrants, 9 Ann, caps 20. /ef, 7. Oc Anformation, Bans 


« 


E C1 AT, (Rachetum, or Rachatum, from the 
French racheter, redimere,) is the ſame thing with 
 theft-bote, which is the compenſation or redemption of a 
thief, Czvell, edit. 1727. 
PRachimburgi, Judges. Leg. Canut:, cap. 103. 
Jack, ( Fidicula, fo called, becauſe perſons are there 
tortured ut fides inventatur.) An engine in the Tower 
with cords and ftrings to extort confeſſion from delin- 
quents : 7chn Holland, Earl of Huntingdon, was by King 
Henry V1. created duke of Exeter, and made Conſtable 
of the Tower, He and William de la Poule Duke of Suf- 
folk, and others, intended to have brought in the Civil 
laws ; for a beginning whereof, the Duke of Exeter firſt 
brought into the Tower the rack or brake, allowed in 
many caſes by the Civil Law ; and thereupon it was cal- 
led the Duke of Exeter's daughter. 3 Inſt. 35. 
Rack-rent, Is the full yearly value of the land let 
by leaſe, payable by tenant for life or years, &c, IYaod's 
Tn}!, 185. | 
Rackuntage, (mentioned in ſtat. 32 Hen. 8. c. 14.) 
I3 a ſecond vintage, or voyage, for wines made by our 


merchants into France, &c. for racked wines, cleanſed |} 


and drawn from the lees. 
Kaderhyenifres, In Dom/day-bosk, 
Cowell, edit. 1727. See Co. Lit. 86. 


are liberi homines. 


JKadius, Is mentioned in Fleta, /b. 2. cap. 73. par. | 


12. and it ſignifies a furrow. 

KRadman, (mentioned in Domeſday, tit. Hereficire 15.) 
Seems to be the ſame with rodehnight, unleſs it be derived 
from read, counſel; and fo readmans fignifies counſellors. 
C:well, edit. 1727» | 

Kageman, Is a ſtatute fo called of Juftices, aſſigned 
by Edward I. and his council, to go a circuit through 


all England, and to hear and determine all complaints 


of injuries done within five years next before ichael- 
mas, in the fourth year of his reign. Cowell, ed. 1727. 
BRagioz2, Is a word mentioned in the charter of 


Edward IE. whereby he made his eldeſt fon Edward | 


Prince of J/ales, in parliament at eftminſier the ſeven- 
tcenth year of his reign, recited, by Selden in his Titles of 
Heonzur, pag. 597- Cum foreſtis, parcis, chaſeis, boſcis, 
waremis, hundredis, comotts, ragloriis, ringeldits, wwode- 
 wardis, conſlabulariis, ballivis, &c. Davis in his Digio- 
| 4 


nary ſays, that rhaglaw among the Welch Cignifies ſer; 
challus, ſurrogatus, prapoſitus. FE 
Raglozius, A ſteward. Selden, Tit. of Honour, fol, 
597. Cum hundredis, commotis, Tagloriis, rengeldis, &c, 
 Raogman's Rol!, (more properly Ragimund”s Rell, ) So 
called ſrom one Ragimund, a legate in Scotland, who call- 
ing before him all the beneficed perſons in that kingdom, 
cauſed them, upon oath, to give in the true value of 
their benefices, according to which they were afterwards 
taxed in the court of Rome. This roll, among other re. 


= | cords, being taken from the Scots by our King Edward], 


was re-delivered to them, in the beginning of Edward 
the Third's time. Sir Richard Baker, in his Chronic, 
fol. 127. faith, that Edward Ill. ſurrendered, by his 
charter, all his title of ſovereignty to the kingdom of 
Scotland, reſtored divers deeds and inſtruments of their 
former homage and fealties, with the famous evidence 
called Ragman's Roll. Cowell, edit. 1727. 

| Rags, Old rags may be imported duty free, 11 Gee. 1. 
cap. 7. ſet. IO. | fs | 
| Jails, See Jncloſuree. 
Raiſins See Gzorery wares. 


| Ramiila, Lopping and topping, or the branches, 


boughs or heads of tices, cut off or blown down. Covell, 

edit. F727. | 
Ian, Is a Saron word, and fignifies aperta rapin, 
open or public theft. Lamb. Archaz. f. 125. defines it thus, 
Ran dicitur aperta rapina, que negari non puteſt, In the | 
Sax laws of King Canute, cap. 58. &: in profectime 
miitari ran commiſerit, pro fatti ratione emendato. He- 
veden in the latter part of Henry U, ſpeaking of ſome 
thinge, which /iliam the Conqueror amended in the 
laws of England, ſaith, Decretum eft etiam ibi, ut i 
Francigena appellaverit Anglicum de perjurio aut murdroy 
furto, homicidio, ran quod dicunt apertam rapinam que ne- 
| gari non poteſt, Anglicus ſe defendet, per quod melias volu- 
erit, aut judicto ferri aut duello, So we (till fay, when a 
man takes away the goods of another by violence, or he 
| hath taken all. he could rap and ran. Rap from rapio, t9 
ſnatch, Cowell, edit. $727. | 
Range, From the French rarger, to order, diſpoſe 
ha It is uſed in the Fore? Laws, both as a verb, as to 
range, and a ſubſtantive as to make range, Charts - 
| Ore1na 


{© ik Þ 


Fcreſta, cap. 6. To Range alſo, Ggnifies to wander and 
ſtray about. | : 

Ranger, Is a ſworn officer of the foreſt, of which 
there are twelve. 
deſcribed by his oath ſet down by /Manwood, part 1. pag. 
go. but more particularly part 2. cap. 20. num. 15, I6, 
17, His office chiefly conliſts in three points, To walk 
daily through his charge, to ſee, hear and inquire, as weli 
of treſpaſſes as treſpallers in his bailiwick: to drive the 
heaſts of the foreſt both of venery and chace out of the 
deafforeſted into the foreſted lands : and to preſent all 
treſpaſſes of the foreſt at the next court holden for the 
foreſt. "This ranger is made by the Kings letters patent, 
and hath a fee of twenty or thirty pounds paid yearly out 
of the Exchequer, and certain fee-deer. Rangeator Fo- 
rele de Whutlewoad, Pat. 14 R. 2. m. 3. | 

Ranjam, (from the French Rancon, redemptio) figni- 
fies properly the ſum that is paid for the redeeming one 
that is taken priſoner in war : but it is uſed alſo for a 
ſum of money paid for the pardoning ſome great offence, 
35 in the ſtatutes of 1 Hen, 4. cap. 7. 11 Hen. 6.11. and 
23 Hen. 8. cap. 3. where fine and ranſome are joined toge- 
ther : but here note, that when one is to make a fine 
and ranſom, the ranſom ſhall be treble to the fine. Cromp. 
Juſt. of Peace, fol. 142. and Lamb. Etren. lib. 4. c. 16. 
pag. 559. Horne, in his Mirror of Fuſtice, makes this 
difference between - amerciament and ranſom, that ranſom 
is the redemption of a corporal puniſhment due by law to 
any offence. Lib. 3. cap. De Americament taxable, See 
Co. on Lit. fol. 127. RN IRE | 

A ſhip was taken by the French ; the maſter (having 
a ſhare in her) ranſomed her for 1800 /. and was 
taken to France as an hoſtage for this money. And: 
by Lord Chancellor, 'The ranſom money muſt be raiſed 
out of the profits, notwithſtanding any former mortgage, 
of the ſhip; for if there was a precedent mortgage, 
what would become of that ſecurity, if. the ſhip had not 
been redeemed ? after the ſhip was redeemed, ſhe per- 
formed her intended voyage, and the freight money re- 
ceived after redemption was the firſt profits arifing, and 
out of them the ranſom money is to be ſatisfied ; the 
Inſurers always pay a part of the ranſom money. Eft. 
8 Ann, Hope v. Winter, MS. Rep. 2. Eg. Abr. 690. . 
Rape, (Rapa and Rapus,) Is a part of a county, be- 
ing in a manner the ſame with a hundred, and ſome- 
times contains in it more hundreds than one. As all 
Syſſex is divided into ſix Rapes only, viz. of Chicheſter, 


Arundel, Brember, Lewes, Pevenſey and Haſtings ; every | 


of which, beſides their hundreds, hath a caſtle, river 
and foreſt, belonging to it. Camd, Brit, pag. 255. and 229 
Theſe in other counties are called hundreds, tythings, 
lathes, and wapentakes. Smith de Rep. Ang. lib. 2. c. 16. 
Rape of the foreſt, (Raptus foreie,) Is reckoned a- 
mong thoſe crimes, whoſe cognizance belongs only to the 
King. Violentus concubitus, raptus foreſtze, relevationes 
baronum ſuorum, &c. Leg. Hen. 1. c. 10. Treſpaſs com- 
mitted in the foreft by violence. | : | 
Rape of woman, (Raptus,) Is a felony committed 
by a man, in the violent deflouring of a woman againſt 
her will, be ſhe old or young. Britton, cap. 2. Weſftm. 
Symbol part. 2. tit. [ndiftments, /. 54. hath theſe words, 
Copulation violent is termed a rape or raviſhment of the 
body of a woman againſt her will, which is carnal know- 
ledge had of a woman who never conſented thereunto 
before the faCt or after. And this in Scotland ought to 
be complained of the fame day or night that the crime is 
committed, Skene de Verbor, Signif. verb. Raptus, and his 
reafon is, guia lapſu diei - hoc crimen preſcribitur. This 
| Offence is felony both in the principal and his aiders, 
13R, 2. /lat. 2. c. 1. 11 H. 4. c 13. 1 ZEdw. 4. c. 1. 
and We/zm. 2. c. 13. and ſhall not be allowed the bene: 
it of the, clergy. 18 Eliz. cap. 7. and Flta, ſays; the 
complaint muſt be made within forty days; or elſe the 
woman may not be heard, /ib, 3. cap. 5. ſet. pretereo. 
And carnal. knowledge of a woman' under ten years old 
s felony. 8 El. 6. Of the diverbty of rapes, ſee Cromp. 
Fuſlice of Peace, fol. 43, 44. The offender is called 
raptor, a raviſher, and in Bra&on's time was puniſhed 


with the loſs of his eyes and ſtones, Pue calorem flupri 
VoL.-It. Ne 119. | 


{d. cap. 7. whoſe authority is in_ part | 


RAP 
'nduxernnt, 3 Inſt. fol. 60. The Civil Law uſeth raptu; 
in the ſame fignification ; and rapere virginem, vel mulie- 
rem, eft e: vim inferre & violare. Cowell. 2 

Rape is when a man has carnal knowledge of a wo- 
man. by force and againſt her willz and rapere, to raviſh, 
lignifies as much as carnaliter cognoſcere, and cannot be 
expreſſed in legal proceedings by other words, 2 1/2. 180. 
Co. Lit. 123. b. 124. a.—Andthough there be emiſſio ſemi- 
ms, yet if there be no penetration, viza res in re, it is no 
rape ; for the words of the inditment are; carnaliter cog 
novit, Wc, 3 Inft. bo. 2 Hawk. P.C. c. 108, fays, it 
mult ' proceed to ſome degree of penetration to make it 
amount to a rape, but that it is ſaid, however, that emiſ- 
fion is prima facie evidence of penetration. 

By ſtat. 1 £9. 3. c. 13. The King prohibiteth every per- 
ſon to raviſh, or take away by force, any maid within 
age, although by her own conſent, or any wife or maid of 
full age, or any other woman againſt her will ; and if any 
one will ſue ſuch offenders within forty days, the King 
will do common right; but if none ſue within forty days 
the King will ſue, and the offender being convicted, ſhall 
ſuffer two years impriſonment, and be fined at the King's 
pleaſure; and if not able to pay his fine, ſhall ſuffer 
m_ impriſonment according to his treſpaſs, 

ape was felony at Common Law, for which the of- 
fender was to ſuffer death ; but before this act the offence 
was made leſs, and the puniſhment changed, viz. from 
death to the loſs of his members whereby he offended, 
viz. his eyes and his teſticles; ſo that at the making this 
aCt, it was not felony. And in thoſe days, if the of- 
fender, in the appeal brought by her that was raviſhed, 


had been condemned by the country, he ſhould without 


any redemption loſe his eyes and his privy members, un- 
leſs ſhe that was raviſhed demanded him for her huſband 
before judgment, and which was only in the will of the 
woman, and not of the man; and the faid.puniſhment 
of loſs of members continued till the making of this aCt, 
which was on purpoſe to make it puniſhable by fine and 
impriſonment at the ſuit of the King, unleſs ſhe ſhould 
purſue her remedy within forty days mentioned in the aCt. 
2 Infl. 180, I81, . | ' Þ 

Stat. 13 E. 1, c. 34. enats, That if one raviſh a mar- 
ried woman, a maid, or other,, who does not conſent nei- 
ther before nor after, he ſhall have judgment of life and 
member.: | And fo if a man raviſh a married woman, lady 
damoſel or | other, although ſhe conſent after, he ſhall 
have like judgment, if attainted at the King's ſuit, and 
the King ſhall have the ſuit. - See Appeal of Kiape, 

Stat. © R. 2, c 6. enaCts, That where any woman ſhall 
be raviſhed, and afterwards; conſent to the raviſher, both 
the raviſher and raviſhed ſhall be diſabled to have of 
challenge any inheritance, dower, or joint feoffment after 
the death of their huſbands or anceſtors, and the next of 
blood reſpeCtively ſhall have title -+1mmediately after: the 
rape, to enter upon the lands of the raviſher and raviſh- 
ed ; and the huſband of ſuch woman, if ſhe have any, 
and if no huſband, the father or next in blood ſhall have 
the. ſuit againſt ſuch offenders. . - 41 951 

W. D. was indiQted for a rape: of a girl of ſeven years 
old -and_ no more, ſetting forth: quod ipſam felonice rapuit 
& carnaliter cognovit. Upon not guilty being pleaded, 
he was found guilty; but the court doubted whether a 
child of that age could be raviſhed ; if ſhe had been nine 
years old ſhe might; for-at that age ſhe may be endow-. 
ed. Dyer 304. pl. 51. Much. 13 & 14 Eliz. anon. The 
doubt in:the caſe before mentioned was the cauſe of mak- 
ing the following at for the p'ain declaration of the 
law. 3 {nft. 60. c. 11. | | 

Stat. 18 Eliz. cap. 7. enatts, That the benefit of cler- 
gy is taken away from ſuch offenders as ſhall be guilty 
of rape. : And it 1s farther enaCted, that if any perſon 
ſhall unlawfully and carnally know and abuſe any wo- 
man child under the age 'of ten years, he ſhall be ad- 


judged guilty. of. felany without. benefit of clergy, whe» 


ther it be done with the conſent of ſuch child or not, 
| 14. P. was mdiCfted at Newgate ſeffions for that corna- 
liter cognovit one 4, IV. an. infant under the age of ten 


years ; .and becauſe'\upon evidence to the. jury at his ar- 
| caigament it was not proved that he entered into the 
| * OE - child's 


KA 
child's body (but the contrary), although he very much 


had abuſed her, the jury would not find him guilty of 


the felony ; whereupon, by advice of Juſtice 'Fones and 
Juſtice Berkley, who heard the evidence, and conceived 
it a foul fa&t and fit to be! puniſhed, an indiQment 'of 
battery for abuſing the faid infant, in lying with her, was 
preferred and found ; and he was thereupon tried this 
rerm at the bar ; and being found guilty, was adjudged 
for the miſdemeanor to be committed to priſon, there to 
abide during the King's pleaſure, to be fined two hun- 
dred marks, to ſtand upon the pillory in'Chancery-lane, in 
Middleſex, near the place where the faCt'was committed, 
with a paper upon his head Ggnifying the cauſe, and to 
be bound with able ſureties to the good behaviour during 
life. Cre. C. 332+ pl. 17. Mich. anno g Car. in B. KR. 
ATartin Page's cale. | | 
A woman went for her huſband to a bailiff*s houſe, 
and being ſhewed the rooms by one Sarah Blandford, in 
the company of one Lee/ing, who lodged in the houſe, 
the ſaid Blandford locked them in a chamber, and went 
away laughing, and then Leefing raviſhed her. The evi- 
dence was Mrs., May the woman herſelf, who cried out, 
and no body came to her afliftance, and when the door 
was opened ſhe immediately complained of the injury ; but 
the evidence for the priſoner was, ,that immediately after 
ſhe came down ſtairs, there was an open familiarity be- 
twixt her and the priſoner, and therefore it could not rea- 
ſonably be intended that they ſhould have a difference fo 
lately, which concerned his life ; and though-a woman 
cannot be raviſhed by one man without fome extraordi- 
nary circumſtances of force, yet the jury found them 
both guilty ; but they were both pardoned. 2 Net. Fujt. 
93- tit. Rape, cites 1 Geo. 1. May v. Leeſmg. Nh 
The party raviſhed may give evidence on oath, and 1s 

in law a competent witneſs ; but the credibility ot her 
teftimony, and how: far forth ſhe 1s. to'be | believed muft 
be left to the Jury, and is more or leſs credible according 
to the circumſtances of fact that concur in that teſt1- 
mony. For inftance, if the witneſs be -of good'fame ; 
if ſhe preſently diſcovered the offence, and made purſuit 
after the offender; ſhewed circumſtances and figns of the 
injury, whereof many are of that nature, that only wo- 
men are the moſt proper examiners and inſpectors; *t the 


place wherein the fact was done, was .remote from people, | 


inhabitants, or pafſengers; it the offender fled for it: 
theſe, and the like, are concurring evidences to -give 
greater probability to her teſtimony, when proved by 
others as well as herſelf. But on the other fide, if ſhe 
concealed the injury for any conſiderable time, after ſhe 
had opportunity to complain ;/if the- place. where (the 
fact was ſuppoſed to be committed, were near to imhabi- 
tants, or common recourſe, or paffage'of paſſengers, and 
ſhe made no outcry when the fact was ſuppoſed to be 
done, when and where it is probable ſhe. might be heard 
by others; or if a man prove himſelf to be in another 
place, or in other company, at the time ſhe charges him 
with the 'fa&t, or if ſhe is wrong in the deſcription of 
the place, or {wears the fact to be done in a place where it 
was impoſſible the man could have acces 'to her at that 
time; as if the room was locked 'up, and the 'key'm the 
cuſtody of another perſon: theſe and the like circum- 
ſtances carry a ſtrong preſumption, that her teſtimony 
is falſe or feigned. And upon the whole, rape, it is 
true, 'is a molt deteftable: crime, and'therefore ought: fe- 
vercly and impartially to. be puniſhed with death : but 
it muſt be remembered, that it 1s/an accuſation eaſily to 
be made, and hard to be.proved, and: harder to be de- 
fended by the party accuſed, though never fo \innocent: 
therefore a wiſe jury will be cautious, upon trials of of- 
fences of this nature, that they be not ſo much tranſport- 
ed with indignation at the heinouſneſs of the offence, 
as to be overbaſtily carried to the conviction: of the /petſon 
accuſed thereof, by the confident teſtimony, fometimes 
of malicious and falſe witneſſes. '1' Hale's. P. C, -033z 
035» 626.. | fx .h\, J HYSTI0DT DO nm. p. 1 F'v9 '* 

Mr.'Serjeant Hawkins, ſays, all who are preſent, and 
aCtually aſhiit a man to commit a rape, may' be indicted 
as principal offenders, whether they'be men or women. 
+ Hlawt. 198. 3- F444 "3-7 
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Nape-ſeed, To what duties liable on im 
Will. & Ma. feſſ. 2. c. 4. ſeft. 31. 

Hape-Dinegai, - See Vmegar.. 

Hapine, (Rapina,) To take a thin 
the owner's will, is properly theft; b 
or by violence, is rapine. | 
Car, 2. cap. 3+ | 

DKaptu yacredis, Is a writ lying for the taking aw; 
of an heir holding in /coge ; of which there are tw 
one when the heir is married, the other when he 
ot. both theſe, ſee the Reg. Orig. fol. 163. 

Vialez (Raſeria) Seems to have been a meaſure © 
now diluſed. Toll jhall be taken by the taſe; and not by the 
heap or cantel Ordinance for Bakers, Brewers, 6, c 

Hiaftail, Was an eminent and learned lawyer Pg 
lived in Queen Marys days, and was a Juſtice of the 
Common Pleas; he made an abridgment of the ft;. 
tutes, which bears his name to this day. He was alfy 
the author of the New Bvo# of Entries. Cowell, edit. 
1727. CONIIES. | 

Haſure of a deed, fo as to alter it in a material pare 
without confent of the party bound by it, &c. will make 
the ſame void, and if it be raſed in the date, after the 
delivery, it is ſaid it goes through the whole. 5 Rep, 23 
'Iig9. Raſure, &e. is moſt ſuſpicious, when it is ina 
deed poll, that there is but one part of the deed, and 
.1t makes to the advantage of him to whom made. Ang 
where a deed by rafure, addition, or aiteration becomes 
OY the detendant may- plead »on 27 /afum to it, 

id, 

Hate, A valuation of every man's eſtate ; or the p. 
pointing and ſetting down how much every one ſhall Pay, 
or be charged with toany tax. Stat. 43 Ed. 2, y 

Fiie-rithe, Is when ſheep or other cattle are kept in 
a parith for leſs time 'than a year, the owner muſt Pa 
for them:pro rata, accordin# to the cuſtom of the place, 
F.N. B. fol. 51. Broke, Diſmes 26. Pro rata dicimu, 
pro proportione vel propertionaliter, Lyndw. 

_ Viatrfication, (Rovficatis) A ratifying or confirming, 
It is uſed for the confirmation of a clerk in a prebend, 
Sc. formerly given him by the biſhop, &*:. where the 
right of patronage 'is doubted to be in the King, See 
Reg. Orig. .fol. 304. COILS on FrwSs Ng | 
'Hativ, Properly ſignifies 'rezſon ; but we take it molly 
for an account, ' as 'readere rationem, to give an account, 
and fo it is frequently uſed. 
Datihabitio,  Contirmation 
18-/in. Abr. 156. 
Nati, A cauſe, or judgment given in a cauſe, and 
; Ponere ad rationem, is to Cite one to appear in judgment, 
| Haifing. 88. © < FRRATG _ 
K6gtonabilitus diviſſs, Is a 'writ that Ties where two 
lords, in divers towns, have ſegniories joining together, 
tor him that findeth bis waſte by little and little to hare 
| bave been encroached upon, againſt the'other that hath en- 
croached, thereby! to reCtify their bounds ; in which re- 
ſpe Firzbexbert calls it in its own nature a vrit of right, 
The Old Nat. Brev. fays, that this is a kind of "Ju/ftcies, 
and\may be removed by 'a/pone out-of the county to the 
Common. Bench. See theform/and uſe hereof in F.N, 
B. fol. 128. anti Reg. Orig. fol. 157. The Civilians call 
this Judicium'fimum regendorum. A | 

Pcationavit- parte vonorum, Is a writ that lies for 
the 'wite againit the executors'of her hufband denyioghe 
the'third part of her :haſband's-goods, after debrs ant fu- 
neral: charges defrayed. F.'N. B. fel. 222. who there 
cites the eighteenth chapter-of Magna Charta, and Glan- 
vile, to. prove, that, 'according to the Common Law of 
England, the goods of the deceaſed, his debts firſt paid, 
ſhould. be divided into three parts, whereof his wife to 
have one, his children the ſecond, and the executors the 
third ; and this writ lies as well'for the children as wife, 
which appears/by Reg. Orig./f. 142. See'18 Vin. Abr. 
.Fiationale, Was the fame with palliwm: it was worn 

by the high-prieſt of the Old-Law, as aſign of the greateſt 

perfection, and by the pope and- biſhops as a token of the 

bigheſtrvirtue, gue gratia- & ratione perficitur, and from 

thence it is 2aHed rationale; MT - 
*  RBattans, 


Portation; 4 
I 
OY 
g in private apainf 
ut to take it ofdty, 
14 Car. 2. capes 22. and 8 


0 ſorts, 
15 not z 


f corn 


, * *« 


» agreement, conſent. See 


rm 


K.& *'B 
\ Rattans, To what duties liable on importation, 4 
Will, & IM. c. 5. fedt. 2. 
| Ravifher, (Raprer) He who deflowers a woman by vio- 
lence. See ape. Lg | 

Kaviſhment, (Raptus) Signifies an unlawful taking 
away either a woman, or an heir in ward : ſometimes alſo 
it is uſed in the ſame ſenſe with rape, which ſee. 

Aaviſhment de gard, Was a writ that lay for the guar- 
dian by knight-ſervice, or in ſocage, againſt him that 
took from him the body of his ward. See F, N. B. f. 
140. and ſtat. 12 Car, 2. cap. 24. 

fiaw hides. - See DHkins, 

fiaw Hilks. See Dilk. 

ian, Is a word appropriated to cloth never coloured or 
died, =_ 17 R. 2. cap. 3. 11 H, 4. cap. b. and 1 R. 

. cap. - 

Reaft5s:eited, Is where a foreſt hath been. di/afforeted 
and again made foreſt, as the foreſt of Deane, by the ſta- 
tute of 20 Car. 2. cap. 3. 

RKealty, Is an abſtract of real, and contradiſtinguiſhed 
from perſonalty, | | 
_ KReap-towel, Rep-zowel, The gratuity or reward given 
to cuſtomary tenants, when they have reaped their lord's 
corn, or done their other cuſtomary duties. Cowell, 2d. 


1727. Syd s 
Kcaſon, It has been obſerved, is the very life of the 
Jaw ; and that what is contrary to it, is unlawful: when 
the reaſon of the law once ceaſes, the law itſelf gene- 
rally ceaſes; becauſe reafon is the foundation of all our 
laws. Co. Lit. 97, 183. If maxims of law admit of 
any difference, thofe are to be preferred which carry 
with them the more perfect and excellent reaſon. 7b:d. 
Kraſonable ald, (Rationabile auxilium) Was a duty 
that the lord of the fee claimed of his tenants holding by 
knights-ſervice, or in ſocage, to marry his daughters, or 


make his ſon a knight. H//tmin/ter 1. cap. 39. but now | 


taken away. See the ſtat. 12 Car. 2+ c. 24+ | 
Aeattarzment, (Reatiachiamentum) Is a ſecond at- 


\ tachment of him that was formerly attached and diſmi(ſ 


ed the court without day, as by the not coming of the 
Juſtices, or ſome ſuch caſualty. Broke, hoc tutulo, where 
he makes re-attachment general and ſpecial: general is 
wherea man 15 re-attached for his appearance upon all 
writs of afſiſe laying againſt him. Bre. ibid. num. 18. 
"Then /pecial mult be for one or more certain. Reg. Fu- 
dic, fol. 35, A cauſe diſcontinued, or put without day, 
. cannot be revived without re-attachment or re-ſum- 
mons z which if they are ſpecial, may revive the whole 
; proceedings ; but if general, the original record only, 2 
Hawk. 300, | 

Kebeliion, ,(Rebellio) Signifies the taking up of arms 
traitorouſly againſt the King, be it by natural ſubjeQts, 
or by others once ſubdued: among the Romans it denot- 
.eda ſecond reſiſtance of ſuch as formerly being over- 
come in battle, yielded to their ſubjetion. "The word 
rebel 1s ſometimes attributed to him that wilfully breaks 
alaw. 25 E, 3. 6. and 31 E. 3. /tat. 3. cap. 2. Some- 
umes to a villain diſobeying his Lord. 1 R. 2. cap. 6. . 

Hebellious aſſembly, ls a gathering together of twelve 
perſons, or more, intending or going about, practiſing 
or putting in uſe, unlawfully of their own authority, to 
. change any laws or ſtatutes of this realm ; or to deſtroy 
the incloſure of any park or ground incloſed, or banks 
of any fiſh-pond, pool or conduit, to the intent the ſame 
{hall remain void; or to the intent unlawfully to bave 
common, or way.in .any of the ſaid grounds; or to de- 
{troy the deer in any park, or any warren. of conies, or 
dove-houſes, or-fiſh in any ponds, or any houſe, barns, 
"mills, or bays, or to burn ſtacks of corn, or to abate 
rents, or prices of viCtuals. Stat. 1 Mar. 12. and 1 


Eliz, 19. See Wet. Symbol. part 2. tit. Indietments, /. | 33 


6g, and Cromp. Juſt. of Peace, fol. 21. See Hſſembly 
ulawhul. . | 

Hebizare, Was to plough the ground the third time, 
Tempus rebinandi erit poſt feflum. nativitatis Santi Johan- 
nis Baptiſte cum terra pullulaverit poſi carucam. Fleta, 
lib. 2, cap, 73- par 10, | ; 
 Hebmare: tecram,, To give a ſecond ſtirring or plough= 
ing to arable land that lies fallow, in order to prepare it 
for ſowing wheat, &c. Cowell, edit, 17279, 


| the defendant's rebutter is called a ſurrebutter; 


| by 4 Geo. I. c. 11. 


6. + 


| Gebutter, (from the Fr. Bouter, repellere, 
back or bar) Is the anſwer of the defendant in a 
the plaintiff's ſurrejoinder : and the plaintiff's an 


to pu 
cauſe to 
{wer to 
| but it is 
very rare that the parties go ſo far in pleading. Pra, At- 
torn. edit. 1. pag. 86. Rebutter is alſo where a man by 
deed or fine grants to warranty any land or hereditament 
to another ; and the perſon making the warranty on his 
heir, ſues him to whom the warranty is made, or his 
heir or aſſignee, for the ſame thing; it he who is ſued, 
plead the deed or fine with a warranty, and pray judg- 
ment if the plaintiff ſhall be received to demand the 
thing which he ought to warrant to the party againſt the 
warranty in the deed, Oc. this is called a rebutter. Terms 
de Ley 511, And if I grant to a tenant to hold without 
impeachment of waſte, and afterwards implead him for 
waſte done, he may debar me of this aCtion by ſhewing 
wy grant; which is a rebutter. Co, Entr, 284. 1 Inft. 
395» 

Hecaption, /Recapito,) Signifies a ſecond diſtreſs of 
one formerly diſtrained for the ſame cauſe, and alſo dur- 
ing the plea grounded on the former diſtreſs : it like- 
wile ſignifies a writ lying for the party thus diſtrained ; 
the form, and farther uſe thereof, may be ſeen in 
F, N. B. fol. 866. Reg. Judic. fol. 6g; See Diijtceſs; 
Gepievin, | FONT. 

_ Receipt or Receit. See Reſceipt. FEE 

Acceiver, (Receptor) Is by us, as with the Civilians, 
commonly uſed in evil part, for ſuch as receive ſtolen 
goods, &c. And the receiving a felon, and concealing 
him and his offence, makes a perſon acceſſary to the fe- 
lony. 2 [n/t. 183. Buta receiver of a felon, &c. muſt 
have notice of the felony, either expreſs or implied, which 
is to be expreſsly charged in the indiftment ; and the fe- 
lony muſt be complete at the time of the receipt, and not 
to become ſo afterwards by matter ſubſequent : if a per- 
ſon knowing of one to have been guilty of felony, 
barely receive him, and permit him to eſcape, without 
giving him any advice, afhſtance, or encouragement, it is 
a high miſdemeanor, but no capital offence ; and a wife, 
in regard to the duty and love which ſhe owes her bhuf- 
band, may receive him when he hath committed felony ; 
but no other relation will exempt the receiver of a felon 
from puniſhment. $8, P. C. 41. HA. P. C. 218, 219. 
2 Hawk. P. C..122, 319, 320. By ſtatute, if any 
perſon ſhall receive or buy knowingly any ſtolen goods, 
or conceal felons, knowing of the felony, he ſhall be ac- 
ceſſary to the felony, and ſuffer death as a felon. Stat. 
5 Ann. c. 31. Such receivers, &c. may be tranſported, 
See Felony, Larceny, 

Hieceiver, Annexed to other records, as Receiver of 
rents, ſignifies an officer belonging to the King, or other 
great perſon, Crom. Furi/d, fol. 18. _ 

ficcewver of the fines, Is an officer, who receives the 
money of all ſuch as. compound with the King upon ori- 
ginal writs in Chancery. J/e/2. Symbol. part 2. tit. Fines, 
ſet. 106. | $1 [+ 

' Keceiver-General of, the Duchy of Lancaſter, Ts 
an officer belonging to the Duhy court, that gathers in 
all the revenues and fines of the lands of the ſaid Duchy, 
and of all forfeitures and afſefſments, or what elſe is there 
received. Stat. 39 Eliz, c. 7. 

fiecetacr-Eenecai of the court of wards and liverics, 
Was an officer belonging to thar court 3 but the couit being 
taken away by the ſtat. 12 Car. 2. cap. 24. the buſineſs 
of that officer is alſo taken away. 

Kerewver-Ecueral of tbe muſter-rolls, Is mentioned 
in ſtat. 35 E7tz. cap. 4. 

Aecewecs general of the revenue. What the receivers 
of the King's rents and tenths ſhall take for acquittances, 
H.-8..c. 39s <e G5. K 
How the King's receivers and colleCtors ſhall be charged, 
34& 35 #1.:18- ts 2: | | #4 

Heir not chargeable but for lands by deſcent, 34 & 35 
H. 8. \Co 2+ /- Zo , ; | 

| Heirs may have debt againſt executors or adminiſtrators 
of anceſtors, 34 & 35 H. 8. © 2. /þ« 5+. 2 
' Officers accountant to the crown ſhall find ſureties, and 


nh 
. 


' make their accounts duly, 7 A4 ©. c& L. 
MOM R_ King's 


R EB C 


King's receivers may diſtrain for rent, 7 Edw. 6. c. 1. | 


fſeft. 11. mg . 
' Lands of accountants to the crown liable, 13 El:z. c. 4+ 
ſe 1. Exception as to biſhops, ibid. ſg. _ 
Lands fraudulently purchaſed made liable to arrearages, 
13 Eliz. c. 4. f. 5, 14. | 
Offices finding fraudulent conveyances traverſable, 13 
Eliz. c. 4. /. 14. 


Lands of under colleQtors of the tenths made liable, 


14 Eliz. c. 7. 
Accountant's lands may be ſold after his death, 27 El. 
6% + | 
& to be ſold during infancy of heirs, 27 El:z. c. 3./- 7. 
Receivers to pay 12 fer cent. in caſe they neglect to 
account for two months, 20 Geo. 2. c. 2. | 
| The treaſury impowered to make allowances to receiv- 


ers, 3 Geo. I. C 4. ſ. J- 7 Geo. 1. c. 20. /. 36. 


Aecital, ( Recitatio) Is the rehearſal or making men- | 


\ tion in a deed or writing of fomething which has been 
done before. 2 Lill. Abr. 416. A recital is not conclu- 
five, becauſe it is no direCt affirmation ; and by feigned 
recitals in a true deed, men may make what titles they 
' Pleaſe, ſince falſe recitals are not puniſhable. 1 /»/. 352. 
2 Lev. 108. Woed's Infl. 225, If a perſon by deed of 
aſſignment recite that he is poſſeſſed of an intereſt in cer- 
tain lands, and aſſign it over by the deed, and become 
bound by bond to perform all the agreements in the deed ; 
if he is not poſſeſſed of ſuch intereſt, the condition is 
broken ; and though a recital of iifelf is nothing, yet 
being joined and conſidered with the reit of the deed, it is 
material. 1 Leon. 112. | 

Recital cannot make a firſt leaſe good, which was not 
good before, or in a better condition than it was before ; 
becauſe the firſt leſſee is a ſtranger to the ſecond deed, and 

therefore cannot take advantage of. it ; and by the better 
opinion, recital of a deed is not material. Dal. 13. pl. 
23. Paſch. 7 Ed. 6. Anon. | | 
No one is bound in his declaration to recite more of a 
record than induces his aCtion, and makes for his purpoſe. 
Fenk. 323. pl 34. 
Bond was conditioned to pay 10/7. being for a rent of 
. certain lands; defendant alleged, that the obligee (the 
plaintiff) had entered on the land, and ſo ſuſpended the 
rent, whereupon the plaintiff demurred, and adjudged 
for him ; for this being but a recital that it was for rent, 
it is not material ; it ſeems the ſame though he had ap- 
plied it by pleading to the leaſe. Wc. Hob. 130. pl. 170. 
Trin. 11 Fac. St. Fobn v. Diggs. 

T:ftamentum exi/tit is only recital. 2 Salk. 515. Paſch. 
2 IW.& M. B. R, Woodward v. Clif. 

A. having a wife and ſeven ſons, deviſed 50 /. a-piece 
to ſix of them, viz. A. B. D. E. F. G. omitting C. and 
dies; R. marries the widow, but by articles before mar- 
riage, reciting that A. father of the ſaid 4. B. C. D. E. F. 
and G. had by his will bequeathed curlibet 1pſorum predit? 
A. B. D. E. F. and G. (omitting C.) the ſum of 50 /. 
covenants with 8. (a friend of the wife) to pay to the 
aforeſaid A. B. D. E. F. and G. ſeparales legationes wel 
fummas 50 librar'. R. paid A. B. D. E. F. G. their fe. 
veral 507. but the breach was aſſigned in not paying C. 
501. when he had expreſly covenanted to pay the ſaid 
C. and the reſt the ſaid ſeveral] legacies or ſums of 50 /. 
fed non alluatur ;, for in the recital of the ſaid bequeſt 
there is nothing mentioned to have been bequeathed to 

C. and though he covenanted to pay C. as well as the 
reſt, yet it is /egationes vel ſummas predittas, and there 


being no legacy to C. and that appearing by the recital of | . 


the will, the covenant ſhall not oblige KR. to pay him any 
thing. 2 Vent. 140, Hill, 1 & 2 W. &S M.C. B. Gurge 
v. Butcher. | : 

It was inſiſted that if a patent recite a former grant, 
one mult prove the grant to be ſurrendered ; but it was an- 
{wered, that if they took advantage of the recital, they 
muſt admit all that was recited, as well the ſurrender as 
the grant; and of that opinion was the court. 2 ent. 
i751. Paſch. 2 WW, & M.C. B. Farl of Montague v. 
Lord Preſton. See 1 Wied's Conv. 2.38. 352. 

Aecitie, (Recluſus,) Is one that by realon of his order 
in religion is ſhut up, and may not tir out of the houſe 
or cloilter, of whom Littleton ſpeaks, /ed?. 434+ 


R EC 
Hecognizance, (Recognitio, Fr, Recognoifſance) Is a | | 
or obligation of record, teſtifying the we) to bang. 


the recogniſee a certain ſum of money, and is acknow 
ledged in ſome court of record, or before ſome jud o- 
maſter of the Chancery, or Juſtice of peace, &, 23 Hs 
6. and thoſe that are mere recogniſances are not ſealed bit 
inrolled, and execution by force thereof is of all the re. 
 cognizor's goods or chattels (except draught beaſts and 
implements of huſbandry) and the moiety of his lands 
IVeft. Symbol. part 1. lib. 2. ſeft. 149. and Reg, Orig, fy} 
146. 151, & 252, | 

May be made before the Mayor of London, &c, ang i 
ar &c., os de Mercator, 11 Ed. r. 
| ledges to be ſecure ſo long as the debt may be ley; 
of Sabve, 14 Bd FO RO 
Farther proviſions tor executions upon ſtatutes mer. 
chant, Stat. de Mercator. 13 Ed. 1. ft. 3. 

The Chancellor and judges may take recognizance 
| Stat. de Mercator. 17, Ed. 1. fo. 3. Ing es 

The clerk of the ſtatutes ſhall reſide upon the placeand 
{hall be of eſtate, 14 Ed. 3. 2. 1. c. 11. 

For ſtatutes ſtaple, 27 Ed. 3. /2. 2. cg. 15 R. 2.9. 

When a ſtatute has been ſhewn in court, and the plez 
diſcontinued, the conuſeeon a re-ſummons may have exe. 
cution without producing it again. 5 H. 4. c. 12, 

Statutes taken before the Mayor of Catais, effetual in 
England, 10 H. 6. c.1. fe 

On a ſcire facias to defeat a recognizance, the conuſor 
ſhall find ſurety to the party, as well as to the King, 11 
H. 6. ©. 10. | | 

Recognizances taken for keeping the 
turned to the ſefſions, 3 H. 7. c. x. 

Recognizances for debts may be taken before the Chief 
Juſtices, &'c. 23 H.8. c. 6. B8 Geo. x. c. 25, 

Statutes ſhall be entered with the clerk of the recognt- 
zZances to affeCt a purchaſer, 27 Eliz. c. 4. ſc 7 

Recognizances ſhall only affeCt 2 purchaſer from the 
day of inrolment, 29 Car. c. 23. /. 18. 

Recognizances in the name of King Fames II. during 
the interregnum good, 1 W.& M. ef. 1. c. 4. [.n, 

Sheriffs fees for extent, liberate, &c. reſtrained, 8 Gee. 
I. c. 25. ſed, 5. | | 

See Þeace, Statute-merchant, Statute-ſtaple, and 18 
Vin Abr. 163—170. 0s 

Necognijee, Is he to whom one is bound in a recogni- 
Zance, mentioned in ſtat. 11 H. 6.c. 10. £ 

Necognition, /Recognitio) an acknowledgment. It is 
the title of the firſt chapter of the ſtatute 1 Fac. where- 
by the parliament acknowledged the crown of England, 
after the death of Queen Elizabeth, to have rightfully de- 
ſcended to King Famer. See Skene de Verbor. Signif. verb, 
Recogmitiin, 

Recognitione adnullanda xer vim et duritiem faca, 
Is a writ to the Juſtices of the Common Bench, for ſend- 
ing of a record touching a recognizance, which the recog- 
nizor ſuggeſts to have been acknowleged by force and 
_ that 1f it be ſo, it may be annulled, Reg. Orig, 
fel. 1 | | | 
| Recognito2s, (Recegnitores) Is a word frequently uſed 
for the jury impanelled upon an affiſe : the reaſon why 
they are fo called, is, becauſe they acknowlege a diſ-_ 
ſeilin by their verdit. Bratton, lib. 5. tratt. 2. Cc, 9. 
num. 2. & lib. 3. tra. I. c. Il. num. 16. 

Reconciliari. A church is ſaid reconciliars when it is 
conicecrated again, after it hath been polluted, or in the 
pofleflion of Pagans or Heretics. JAMfatt. Pari/. anno 
Ig Matt. Wejim. anno 1015. | | 

erord, ( Recordum, from the Latin recordari, to re- 
' member) fignifies an authentic and uncontrolable teſti- 
mony in writing, contained in rolls of parchment, and 
preſerved in courts of record, and they are ſaid to be ve- 
tuſtatis & veritatis veſligia. Coke*s Preface to his 8 Rep. 
Britten, c. 24. and Lamb, Eiren, lib. 1. c. 13. An aQ 
committed to writing in any of the King's courts, dur- 
ing the term wherein it is written, is alterable, being no 
record ; but that term once ended, and the a& duly in- 
rolled, it is a record, and of that credit that admits of 
no alteration or proof to the contrary. Bro. tit. Record, 


peace, ſhall be re. 


1 


| mum. 2C, 22. yet ſee Co, 4 Rep, Rawlin's caſe, fol. = 


| —_ 
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te King may - make a corrt of record 'by his grant. 
AT. 5 - 8. Britton, C« 12t, - As Queen Elt- 
zabeth 'by ber charter, dated the 26th of. 4prz/, in the 
third year of her eign, made the condiiney court of 
the univerſity of Cambridge, a court of record. Bro. tit. 
Record, ſeems to infinuate that no court eccleſiaſtical Is of 
record ; yet we fee that biſhops certifying ba/7ardy, biga- 
my, excommunication, a marriage, 'divorce, or. the like, are 
credited without farther enquiry, Fleta, ib. 6. c. 39, 40, 
41s 42+ Lamb. Eiren. lib. 1. c. 13. Glanvile, lib. 7. c. 14, 


15. Reg. Orig. f. 5. Bratton, I. 5. tratt. 5. c. 20. n. 5. 


Bricton, c. 92, 94 106, 107, & 190. Do#, & Sind. 1. 2. 
c. 5. And a teſtament ſhewed under ſeal of the ordinary 
is not traverſable. 36 H. 6. c. 31. Perkins, Teflament 
491» Fulbeck's Parallels, fol. 61. [The reafon of which 
opinion may be, becauſe by the Crvil or Canon Law, no 
record is held ſo firm |but that it may be checked by 
witnfes able to depoſe it to be untrue ; whereas in our 
Common Law, againſt a record of the King's court, after 
the term wherein it is made, nowitneſs can prevail. Brit- 
ton, cap. 189. Co. lib, 4. fol. 71. Hind's caſe, Lib. Af. 
fol. 227. nota 21. We reckon three ſorts of records, 
viz. a record judicial, as attainder, &'c. A record meinijte- 
ria/ upon oath, as an office of inquiſition found. And 
a record made by conveyance and conſent, ,as a ſine or 
deed inrolled, or the like. - Co. eb, f. 546, OgnelPs caſe. 
| Records of Juſtices of aflife, gaol-delivery, and Oyer 
and Terminer, ſhall be ſent to the Exchequer, and kept 
in the Treaſury, 9 Ed. 3. ff. 1. c. 5. | 

Search and exemplification to be made 
concerned, 46 Ed. 3. 4 : 

The penalty of rating and altering records or verdicts, 
$ Rice 2+: Go 4+ ee AgaT 

Records of aſliſe ſhall be delivered into the Treaſury 
every other year, 11 . 4. c. 3. iN lg 

Records of fines burnt in the Temple, to be ſupplied, 
31 Car. 2. G3» 

By fiat. 8 Hen. 6. c. 12. /. 


for all perſons 


3. it is enaQed, that if any 


record, or parcel of the ſame, writ, return, panel, pro- 


ceſs, or warrant of attorney in the King's court of Chan- 
cety, Exchequer, the one Bench or other, or in his trea- 


ſury, be willingly ſtolen, taken away, withdrawn, or / 


avoided by any clerk, or by other perſon, becauſe where- 
of any judgment ſhall be reverſed ; and ſuch ſtealer, taker 
away, withdrawer or avoider, their procurators, coun- 


ſcllors and abettors, thereof indicted, and, by proceſs there- : 


upon made, thereof duly convict by their own 'confeilion 
or by inqueſt to be taken of lawtul men, whereof the 
one half ſhall be of the men of any court of the ſame 
courts, and the other half of others, ſhall be judged for 


felons, and ſhall incur the pain of felony. And that the | 


Judges of the ſaid courts of the one bench or of the-other 
have power to hear and determine ſuch defaults:before 
them, and thereof to make due puniſhment as afore- is 

$22. 4. Provided always, that if any ſuch record, proceſs, 
_ writ, 0x warrant of attorney, panel, or return, or parcel 
of the ſame, be now or hereaſter ſhall be exemplified in 
the King's Chancery under the Great-ſeal, 'and ſuch ex- 
emplification there of record 'inrolled. without any rafing 
in the ſame place in the exemplification andthe inroll- 
ment of the ſame, that another time for any error /afſign- 
ed or to be affigned in the ſaid record, proceſs, writ, war- 
Tant of attorney, panel, or return; in any letter, word, 
clauſe, or matter of the ſame varying or contrary to the 
ſaid exemplification and the inrollment, / there ſhall be no 


judgment of the faid records and proceſs reverſed nor ad- 
nulled. See 18 Yin, Abr. 1750—192... TLELIEENTE 
Recozdare faciasg, or Recozdait faciaz, Is a writ 


directed to the ſheriff, to remove a.caufe depending in an 
inſerior court, as court of ancient demeſne,. hundred or 
county, to the King's Bench or Common Pleas. F. N. B. 
f- 72. where, and in what caſes this writ lies, read: BYeke, 
tit. Recordare & Pone. It ſeems to be called a recordare, 
becauſe it commands the ſheriff, to whom it is direCted,/to 
make a record of the proceedings by himſelf and: others, 
and then to ſend up the cauſe. See the "Table of the Reg: 
Orig, verbo Recordare, See alſo Eertiozari and Areedag 
ad cuciam, oe Wy + T4 | 
VoL. U. N® 119, 
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Þreco2ber, : ( Recordator,) Is he whom 'the mayor, of 
other magiſtrate 'of any city or town | corporate having 
JuriſdiEtion, ,or a'court of record within their precin&ts, 
by the King's grants, doth aſſociate to him for his better 
direction in. matters of juſtice and proceedings according 
to law : and 1s therefore for the moſt part a man verſed 
and experienced in the law. The recorder of London is 
one of the Juſtices of Oyer and Terminer ; and a Juſtice 
of the quorum, for putting the laws in execution for pre- 
ſerving of the. peace and government of the city : and 
being the mouth of the ſaid city, he learnedly delivers the 
ſentences and judgments of the courts therein ; and alſo 
certifies and records the city cuſtoms, &c. Chart. K, 
Charles 2. 1 Infl. 288 He is choſen by the Lord Mayor 
and aldermen ;' and attends the buſineſs of the City on any 
warning by the Lord Mayor, &:. 

Igecovery, (Recuperatio, trom the VP. recorwrer, recu= 
perare,) Signihes in a legal acceptation, an obtaining any 
thing by judgment or trial of law, as ci4io doth among 
the Civilians, And here note, that there is a true reco- 
very, anda feigned one. A true recovery is an actual or 
real recovery, of any "thing, or the value thereof, by 
judgment ; as if a man ſued for any Jand, or other thing. 
moveable or immoveable, and have a verdi&t or judt- 
|ment_ for him. A feigned recovery is (as the Civilians 
call it) gvedam fiftio juris, a certain form or courſe ſet 
down by law to be obſerved, for the better aſſuring of 
{lands or tenements unto us: and the end and effect 
thereof is (according to /Y2/?. Symbol. part 2. tit. Reco- 
veries, ſef, 1.) to diſcontinue and dellroy eſtates-tail, re- 
mainders, and reverſions, and: to: bar the intails thereof, 
And in this formality'are required three perſons, vis. 
the demandant, tenant, and wvouchee, "The demandant is he 
that brings the writ of entry,- and. may be termed 
the recovirer, The tenant is he againit whom the 
writ is brought, and may be termed the recoveree. 
The wouchee is he whom the tenant voucketh, and 
calls to warranty for the land in demand. A rece« 
very with double voucher is, where the' tenant voucheth 
one, who voucheth another, or-the common vouchee. 
And a recovery with treble voucher is, where three ate 
vouched. But to explain this point a little more :'a 
| man that is deſirous to cut off an eſtate-tail in lands or 
tenements, to the end to fell, give, or deviſe i, 
cauſeth a feigned writ of entry /ur diſſo/5n en le-poſt, to 
be brought for the lands: of which he intends to cut off 
the intail, and in a feigned count or declaration thereup- 
on made, pretends he was diffeiſed by him, who by a 
feigned fine or deed of bargain and fale is named and ſup- 
poſed to be the tenant of the land. "This feigned tenant, 
if it be a /ingle recovery, is made to appear and vouch the 
bagbearer of writs for the Cu/tos Brevium, or the cryer in 
the Common Pleas (for there only can ſuch recoveries he 
| ſuffered) who makes default. Wohereupon the land is re- 
covered by him that” brought the writ, and a judgmeht 
is by ſuch fiction of law entered, that the demandant ſhall 
recover, and have a writ of ſeifin for the poſſeſſion of the 
lands demanded, and that the tenant ſhall recover the 
value of the lands againit the lands of the vauchee, This 
feigned recovery 1s alſo:called a emmon recovery, becauſe 
it is a beaten and common path” to that end for which it 
is appointed, viz. to cut off the eſtates above ſpecified, 
But a true recovery is as welt bf the value as of the 
thing : for example, if a man buy land of another with 
warranty, which land a third perſon afterwards by ſuit 
of law recovereth againſt me, I have my remedy againſt 
bim that:ſold it me, to recover in value, that is, to reco- 
ver {o much in. money 'as' the land is worth, or fo 
much other lands by way of exchange. F. N. B. fol. 134+ 
Cowl. 402 4/1552 bf YE DR BIEW CE Ga SG, ts 
A recovery in-a large'ſenſe is a reſtitution to a former 
right by ſolemn judgment ; and judgments, whether ob- 
tained aſter a-real defence made by the tenant to the writ, 
or whether pronounced upon his default or feint plea, 
had the fame efficacy and force to bind the right-of the 
land in queſtion ; this. was the notion- of 'the Common 
Law, and from hence men took an opportunity: of mak- 
ing vſo of the ' decifions "of the coutt"to their own ad- 
prod £75.40 FIEoITe oa +» + Vantagey 
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vantage, and to the prejudice of others, who though in| 
ſome caſes ſtrangers to the action, yet were intereſted in 
the land for which it was brought, 2 [n/t. 75, 429. 
For whilſt theſe recoveries were governed by the ſtrict 


rules of the Common Law, particular tenants, as tenant 
in dower, courteſy, in tail after poſſbility of iſſue ex- 


tin, and for life only ; all thoſe who had made leaſes 
for years, and thole whoſe wives were intitled to dower, 
often took advantage of them, and by ſelling the lands, 
and ſuffering their purchaſers to recover them, thereby 
defeated the right of thoſe in remainder or reverſion, &c. 
which were inconveniencies ſo great, that it was thought 
neceſſary to provide againſt them by poſitive laws z as Sat. 
IVe/2. 2. ©. 3. which makes proviſion for him in rever- 
ſion, againſt the recoveries ſuffered either by the tenant 
| 8n dower, by the courteſy, or in tail after poſſibility of 
Hue extinct, or for life ; and vy the 4th chapter of this ſta- 
tute, the wife is ſecured as to her dower ; and the {ſtatute 
of Glouceſter, c. 11. and flat. 5 & 21 Hen, 8, have eſta- 
bliſhed the right of termors, and enabled them to falſity 
ſuch recoveries. See Co. Lit. 104. Kel, 109. F. N. B. 
408. Plow. 57. Dr. & Stud. 45. | 

But there is no expreſs provifion made by any ſtatute 
to preſerve the intereſt of the iſſue in tail, or of him in 
reverſion, againſt a recovery ſuffered by the donee, yet it 
ſeems to have been for two hundred years aſter the mak- 
ing the ſtatute de donts, that they were protected by that 
' ſtatute; and therefore we find no expreſs reſolution, 
where ſuch recovery was allowed to bar the ifſue in tail, 
or thoſe in remainder or reverſion, till the reigns of Ed, 
4. and H. 7. though in ſome caſes the donee in tail was 
allowed to charge the intail, and even to bar it. See 
1 Rel. Abr. 342. Coe. Lit. 343- 10 Co. 37. Plow. 436. 
2 Inſt, 335» Co. Lit. 374. 4 Leon. 132, 133- dee 
Eſtate-tail. 

When theſe recoveries were eſtabliſhed as a common 

conveyance, and the beſt and ſecureſt way of barring the 
iffue in tail, and thoſe in reverſion or remainder, the tenant 
for life began to apply them once more to the prejudice 
of thoſe that had the inheritance z and though the former 
ſtatutes gave thoſe who had the inheritance a remedy, yet 
the proviſion made by them being tedious and expenſive, 
it was thought proper to make the 32 H. 8. c. 31. which 
declares all ſuch covinous recoveries againſt the particular 
tenants to be void in reſpect to him in reverſion or re- 
mainder; and though the judges very reaſonably deter- 
mined recoveries againſt that aCt to be not cnly void, 
but a forfeiture of the particolar eſtate, becauſe it was 
a manner of conveyance as much known at that time 
as a fine or feoffment, and therefore by parity of reaſon 
ought to have the ſame effect and operation ; yet that 
ſtatute did not fully anſwer the end for which it was 
made. Co. Lit. 356. a. 1 Co. 15, FYaugh. 51. 

For if A. had been tenant for life, and made a leaſe 
for years to B. and B, had made a feoffment in ſee, if 
' the feoffee had ſuffered a recovery, and vouched the te- 
nant for life, this was no void recovery within the ſta 
tute ; becauſe A. the tenant for life was not ſeifed at th: 
time of the recovery, for the feoffment of the termor 
was a difleifin to 4. and him in reverſion ; and the ſta- 
| tute makes recoveries of tenants for life in poſi: [hon only 
void againſt them to whom the reverſion then belongs. 

10 Co. 45. a. Co. Lit. 362. 
Yet where tenant for life bargained and ſold his land 


in fee by indenture inrolled, and the bargainee ſuffered a 


recovery, and vouched the bargainor, this was a void re- 
covery, and a forfeiture within the 32 FT. 8. for though 
the bargain and fale was of the inheritance, yet it paſt 
only an eſtate for life of the bargainor, which was the 
greateſt eſtate he could lawfully paſs, and conſequently 
| the reverGoner was not divelted ; and therefore, the bar- 
gainee being a legal tenant for life in poſſeſſion, the reco- 
very againſt him, though with a voucher of the bar- 
gainor, was void within that act againſt him in reverſion, 
whoſe reverſion was not turned to a right as in the for- 
mer _ of a difleilin. 1 Co. 15. Pelbam's caſe. 1 Leon. 
I2 . . ® 
Sur the former defeft was cured by 14 Eliiz. which 


declares all recoveries (had by agreement of the parties, 
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or by covin) apainſt tenant fpr life, of any tands where 


of he is ſo ſeized, or againſt any:other wi 
of him to be 
heirs. 
1 heſe ſtatutes made no proviſion 'ſor reverſions or 
mainders expectant on eſtates tail ; and therefore if therg 
be tenant for life, remainder in tail, remainder in "a 
and the tenant for life ſutfers a 1ecovery, and ks 
the remainder-man in tail, | who vouches the common 
vouchee ; this is ſo far from being a void recovery with. 
in thoſe itatutes, that the reverſion in fee is actually ba ; 
red by it ; for the intended recompence, which the a 
mainder-man in tail is to have againlt the common 
vouchee, is to go in ſucceſſion, as the eftate-:ail woulg 
have done ; and it cannot be a covinous recovery Within the 
act, becauſe the remainder- man in tail joined in it, _ 
may at any time ſuffer ſuch a recovery to deſtroy the re. 
mainder in fee. 10 C9. 39. be 45. Fenning's cate. (, 
Lit. 362. 0. 3 Coe bob. Cice Eiz. 562, Wiſmun 
v. Crow. Moor 699. ' 'Cro., Eiiz. 550. | 
Theſe common recoveries were no ſooner alluwed of 
by the Judges to bar eſtates-tail, but men begun to im. 
prove them into a common way ef coaveyance, and to 
declare uſes upon them, as upon fines and feofmente. 
Hence it is, that the ſtatutes which provide againſt wy 
alienations or diſccntinuances of particular tenants, ks, 
| vide at the fame time againſt their recoveries, ; thug 14 
H, 7.c. 20. declares all recoveries, as well as other dif 
continuances by fine or feotfment of women, tenants in 
tail, of the gitt of their huſbands, or their anceſtors 
to be void ; fo a recovery againſt huſband and wife of 
the inheritance of the wife without any voucher, is de. 
clared to be void within 32 . 8. cap. 28. though ihe 
ftatute ſays, ſuffered or done by the hutband ; for this 
like a feoflment by baron and teme in ſubltance, is the 
act of the baron only ; and fo within the ſtatute, but a 
common recovery ſuffered by a teme covert, - where her . 
huſband joins with her, is good to bar her and her hits, 
Dot. and Stud. 54. Ca. Lit. 326. a. 8 Co. 72. 2 lvft, 
342. 2 Kol. Abr. 205, 10 Co. 43. | 
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1. Who may ſuffer a recovery ; and of what things a re- 
covery may be ſuffered, and by what names. 
2. What eflates and intereſls may be barred by a comnun 
recovery ; and of fingle and double voucher. | 

3. Of erroneous and void recoucries, who may avoid them, 
and by what method, | 


I. Who may ſuffer a recovery ; and of what things a rt 
 covery may be ſuffered, and by what names. | 
When recoveries were improved into a common way 
of conveyance, it was [thought reaſonable that thoſe, 
whom the Law had judged incapable to act for their own 
intereſt, ſhould not be bound by the judgment given in re- 
coveries,. though it was the ſo.ema act of' the court ; for 
where the defendant gives way to the judgment, it is 23 
much his voluntary act and ccnveyance, as if he had 
transferred the land by livery, or any other aC&t 7n pais; 
and, thereſore, it an infant ſuffers a recovery, he may re- 
verſe it, as he may a fine by writ of error, during his 
minority 3 and this was formeily taken for law, as well 
where the infant appeared by guardian as by attorney, 
or in perſon ; but now the diltinction turns on this pointy 
that if an infant ſuffers a recovery in perton it is errune- 
ous, and he may reverſe it by wiit of error; but even 
in this caſe the writ of erior muſt be. brovght during his 
minority, that his infancy may be tricd by the inſpecticn 
of the court, for at his full age it becomes obligatory 
and unavoidable ; but in caſes ot neceſlity, the court hay 
admitted the infant to appear by guardian, znd to ſuffer 
a recovery, or come in as a vouchee ; but this too is lel- 
dom allowed by the court ; and upon emergencies, when 
it tends to the improvement of the infant's affairs, or 
when lands of equal value bave been ſettled on him, and 
theſe recoveries have been ailowed and ſupported by the 
Judges, the infant cou!d not fet them afide or thake 
them ; beſides, if ſuch recoveiics be to the prejudice 


| of the infant, he has remedy ſcr it againſt his. guar- 
Ciaily 
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%.n and may reimburſe himſelf ont of his pocket, to 
—_ the oe bad committed the care of hind. 1 Bul/. 
235: 2 Rel. Abr. 395» Co. Lit. 331. b, 10. Co. 43 
1 Rol, Abr. 731, 742. 1 Sid. 321, 322. 1 Lev. 14%. 
2 Saund. 04+ Cro. Eliz. 471. Hob. 169, Cre. Car. 
307+ 5 Med. 209. Ales 1o Co. 43. and 2 Rol, Abr. 
. con. See 2 Salk. 5679. Where F. $S. being of the 
age of nineteen years, his ſiſter who was next in re- 
mainder and alſo his heir, married one of his footmen, 
and he pecitioned the King for leave to ſuffer a recovery, 
who referred it to the Judges of the Common Pleas, be- 
fore whom ſeveral precedents of recoveries ſuffered by 
infantson Privy-ſeals were produced ; but the Judges ob- 
ſerving, that moſt of them were on the petitions of their 
fathers on their ſons marriages, and an equal recompence 
given, and that there was no ſuch conſideration in this 
caſe, refuſed z but for this ſee the above authorities, and 
'1 Vern. 461. 

If an infant ſuffers a recovery, and appears by attor- 
ney, it ſeems he may reverſe it after his full age 3 be- 
cauſe here it may be diſcovered, whether he was within 
age when the recovery was ſuffered, becauſe it may be 
tried per pats, whether the warrant of attorney was made 
by him whea he was an infant. Sid. 321. 1 Lev. 
142. 2, | | . 

A recovery, as well as a fine by a feme covert, is 
good to bar her ; becauſe the precipe in the recovery an- 
ſwers the writ of covenant in the tine to bring her into 
court, where the examination of the Judges deſtroys the 
preſumption of law, that this is done by the coercion 
of her huſband, for then *tis preſumed they would have 
refuſed her. 10 Co. 43. @ 2 Rol. Abr. 395, 

Recoveries, being now ſettled as common aſſuranees to 
eſtabliſh men in their purchaſes, are very much favoured 
by the Judges, and not compared to judgments in other 
real actions or adverſary ſuits. 2 [n/!. 353. Poph. 22, 
2%, 2 Vent. 32. | | F< 
So if a man be ſeiſed of a reputed manor, which 
really is no manor,.and he ſuffers a common recovery of 
this by the name of a manor, this is a good recovery of 
the lands which conſtituted the reputed manor ; though, 
ſtrialy ſpeaking, there is no mauor recovered, becauſe 
the law lupports this, as all qther conveyances, according 
to the intention of the parties ;z for it would be ſevere to 
' vacate this conveyance, when the purchaſer recovered 
them by the afſent of the vender under ſuch a denomina- 
tion. 2 Rol. Abr. 396. 6 Co. 64. 2 Rol. Rep. 67. 2 
Dent. 32. $. .Þ See Cro. Eliz. 524. 707. and 1 Kh, 
$91, 691. cont. | SET. 

So if a recovery be ſuffered of a manor with its ap- 
purtenances, lands which have been reputed parcel of the 
manor ſhall paſs; for *tis but equitable, guod voſuntas 
Domini wolentis rem ſuam is altum transferre rata habea- 
tur ; and though the recovery does not mention the lands 
teputed parcel of the manor, but only the manor itſelf, 
yet this was ſupplied by the indenture which was of the 
manor, and all lands reputed parcel thereof, and though 
occupied together but two years. 1 Sid. 190. 1 Lev. 27. 
1 Keb. 591, 591. 2 49d 235, S. C. between Thynn and 
Thynn ; and note, that in all the books which report this 
caſe, it is ſaid, that as to Sir Moyle Finch's caſe, (which 
ſee 6 Co. 33) all the Judges of England gave their opt- 
pions under their hands, that the lands in reputation, 
belonging to that manor, ſhould not paſs ; but that Cee, 
after he was made Chief Juſtice, got it adjudged other- 
wiſe, and ſo it hath been held ever fince ; and well it 
was that it was ſo adjudged, becauſe many ſettlements de- 
pend thereon. | 

If a man having a third part of a manor ſuffers a re- 
tovery of a moiety, this is good to pals his intereſt in 
the third part ; ſor where the words of a conveyance 
(which a recovery is, agreed to be,) contain more than 
the grantor can convey, it would be an unreaſonable in- 
terpretation to make this void and entirely uſeleſs, when 
they are ſufficient to convey ſo much as he might law- 
fully paſs ; ſo if the recovery had been in this caſe, of 
' the third part of the manor, by the name of the moiety, 
part and purparty of the manor, this had bzen good for 


— 
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| the whole third patt, and not only for a moie $ of if 
third part. Cro. Car. 109, 110. [ham v. Morris, 


In ejectment, 4 ſpecial yerdi&t found, that there was 4 
pariſh of Ribton, and the vill of Ribton, but the latter 


[not of equal extent with the former ; and that F. S. 


was ſeiſed of land in tail in the pariſh, but hot in the 
vill ; and bargained, and fold the land in the pariſh of 
Ribton, with covenant to levy a fine, and ſuffer a reco- 
very to the uſes in the deed ; but the fine and recovery 
were only of the lands in Ribton ; the queition was; 
Whether this recovery would ſerve for the faid land ir 
the pariſh of Ribton 3 and though it was objeCted, that 
where a place was named in the record, and no more {aid; 
itis always intended a wll ; and conſequently, that in 
this caſe, the ſine and recovery being of lands in Ribtor, 
ſhall paſs only the lands in the vill of Ribton; and thongh 
it was farther urged, that it was dangerous to extend the 
recovery farther than the words of the record, becauſe 
the deed declares the intention of the parties to paſs the 
lands in the pariſh, inaſmuch as by ſuch conſtruftion no 
man could tell what was conveyed by fines and recove- 
ries, but muſt for greater certainty have recourſe to a 
pocket deed ; yet the court, in favour of common reco- 
veries, extended this recovery to the lands in the pariſh of 
Ribton ; and the rather in this caſe, becauſe the verdict 
found, that he that ſuffered the recovery had no lands in 
the vill, and conſequently that the recovery muſt be. 
void, if not extended to the pariſh ; and though pariſhes 
are not fo ancient as vills, and therefore till lately were 
never inſerted in writs, yet now they are, and the Law 
takes notice of them. 2 Vent, 31, 32. Sic 7obn Ottay's 
caſe, 1 Med. 250. and 2 Mod. 233. S. C. But for 
this ſee Fult, 105. Goedb. Cro. Gar. 269. 2 Ral. Abr. 
20. Cro. Fac. 574, 120. 1 Med. 206. 2 Mod. 47. 
1 Vent. 143, 170. 1 Med. 58. 2 Keb. 802, 821, 848. 
Owen 60. and 2 Med. 236. Stack v. Fox, which ſeems 
againſt this caſe, but is reconcilable with this diverſity, 
that in thoſe caſes there were lands upon which the fine 
might operate, viz. the lands in the vill of Street, with- 
out taking in the pariſh of Street to carry the lands in 
Walton, a vill of that pariſh ; but here if thoſe in the 
pariſh ſhould not paſs, there was no other to paſs. 


2. What eftates and intereſts may be barred by a tommon 
recovery; and of ſingle and double voucher; 

In reſpect to eſtates-tail, and the barring of them by 
recovery, what is principally to be regarded is, that there 
muſt be a legal tenant to the precipe at the time of the 
writ purchaſed, or at the return ; for ſince eſtates-tail are 
only barred on account of the intended recompence 
which is to follow the deſcent of the tail, where there 
happens to be no tenant to the precipe, the demandant 
can really recover nothing ; and conſequently the ſup- 
poſed tenant can have no recompence in value againſt the 
vouchee, for that is only given againſt the vouchee in 
conlideration of what the tenant loſt. Hb. 262, 

As if there be tenant for life, the remainder in tail, 
the remainder in fee, and the tenant for life with the re- 
mainder in tail ſuffer a recovery, with voucher over ;. 
this ſhall not bar the remainder in tail, nor the remain- 
der in fee, becauſe the remainder-man in tail was not te- 
nant to the precpe, and conſequently could not have the 
intended recompence, becauſe that was given in lieu of 
the eſtate recovered, which was no greater than the eſtate 
for life, he only being legal tenant to the precipe, & 
Rol. Abr. 395. Dyer 352. Cro. Eliz. 670. Moor 
255, 256. | 
In a writ of error to reverſe a common recovery, the - 
tenant to the precipe was made by a fine, the recovery 
was ſuffered, and the fine was reverſed ; yet it was held 
a good recovery, for there was a good tenant to the 
precipe at the time. 2 Salk, 568, Lloyd v. Evelin. 

If a manor be given to a man and a woman, and the 
heirs of the body of the man begotten on the woman, and 
they intermarry, and then the huſband ſuffers a tecovery 
of the whole manor ; this is good for a moiety, becaute 
the gift being made before marriage, they had each an 
undivided mojety, which they may transfer, but the re- 


iN covery 


| R 5B: 
covery can operate but for a moiety, becauſe the huſband | 
only was tenant to the precipe, and conſequently the de- 


mandant only could recover hts intereſt in the manor, 
which was but a moiety. Aor g5. Brabreke's caſe. 

If lands are given to a man and his wife, and the 
heirs of the body of the huſband, and a recovery is had 
againlt him only, this recovery will neither, bar the re- 
yerfion nor the tail z for the recompence being ro go in 
ſuccellion, as the eſtate which the tenant loſt would have 

" done, the huſband could not loſe all the land, becauſe he 
was not a legal tenant to the whole, his wife being joint- 
tenant with him, who was no party of the writ; nor 
could the recovery be good for a moiety, becauſe there 
are no moieties between baron and feme, but both are 
conſidered as one perſon in law ; but if the huſband had 
levied a fine, and the conuſee ſulfered a recovery, and, 
vouched the huſband, who vouched the common vouchee ; 
this had been a good bar of the intail, for there the hul- 
band came in to defend the eltate-tail, which the wite 
was a ſtranger to, and the aſlets which he recovered over 
is a recompence for the eſtate-tail, which he only had a 
right to without the feme, and which the law gives him a 


power to diſpoſe of, vr 210, Owen ve Morgan, 3 
Co. 5. 2 Rol. Abr. 395. 4 Leon. 93. 1 And. 162, 2 
Saik. 568. Clithero v. Franklin, 4 Co.5. 


In <cjetment, upon ſpecial verdict the caſe was, /. 
ſeiſed in fee of the lands in queſtion hath iflue B. his 
elded ſon, C. his ſecond, and D. his third ſon ; upon a 
marriage intended between D. his youngelt ſon and one 
E. before marriage covenants to (ſtand ſeiſed to the uſe 
of himſelf for life, remainder to D. and E. and the 
heirs male of their two bodies, remainder to D. and the 
heirs male of his body, remainder to C, and the heirs 
male of his body, remainder to B. and the heirs male 


of his body, remainder to his own right heirs; A. 


dies, a fprecipe is brought againſt one Upron as tenant of 
the freehold; and after, before the return of the writ, 
D. by bargain and fale conveys the land to Upton and 
his heirs, and the deed was inrolled after the return of 
the writ, and within {ix months ; Upton vouches D. only 
without his wife, and a common recovery. was ſuffered to 
the uſe of D. and his heirs; then ZE. dies, and aſter D. 
6i23 without iſſue male, having iſſue four daughters, and 
between them and C. in remainder was the queſtion, 
hat was barred by this recovery. 1ſt, It was agreed 
on both ſides, that here was a. good tenant to the pre- 
cite, the bargain and ſale being made to Upton before 
the return, yet it being inrolled in due time, the freehold 
was in Upton ab initio. 2dly, That this fettlement being 
made before marriage, when the huſband and wite took 
by moieties and not by intierties, the huſband had abſolute 
power over his own moiety, and therefore for that the 
recovery was an abſolute bar, whercin this differs from 
the caſe of Owen and Morgan, 3 Cv. 5. where they took 
by intierties. gdly, That this 1ecovery was no bar to the 
other moiety of E. becauſe ſhe was not party, but her 
eſtate-tail in that continued untouched, though it was 
urged alſo to be a bar for her moiety, the dying fiiit, 
and ſo her huſband is as ſole tenant of the whole ab nt- 
tio, and that during the coverture the huiband had power 
to make a good tenant of the whole z but the court held 
otherwiſe. gqthly, It was held, that the eſtate-tail to D. 
and E. being deterniined, the remainder to D. in male 
general, and all the other remainders depending thereon 
were barred abſolutely by this recovery; for D. coming 
in as vouchee, comes in privity and reprefentation of all 
the eſtates he hath or had, and conſequently he comes in 
repreſentation of the remainder to himſelf in tail male ge- 
neral, and then the recompence in value goes to that, 
and alſo to all the other remainders depending thereupon, 
and by conſequence all are barred by the recovery. Ha! 
let v. Saunders. 3 Lev. 107. 8. C. | 
Tenant in tail, in conſideration of his ſon's marriage, 
covenants to ſtand ſeiſed to the uſe of himſelf and his heirs, 
till the marriage, and then to the uſe of himſelf for lite, 
and after to the uſe of his fon and to the heirs of his 
body, and ſuffers a common recovery with ſingle voucher 
to this purpoſe, and- then died without ifſue; this reco- 
very did not bar the remainder expeCtant on the eftate- 
ail, for the covenant had changed the ejlate tail 1tio a 
-, 


|Ye.v. 51. Freſhwater v. Rais. See 2. Salk, 619, 


RL. 


fee, and conſequently the recompence could not be in liek 


of the intail, Gnce the tenant to the precipe was not ſei 
of the eltate-tail at the time of the recovery Caerey, | 
W 
contrary. , 5 obey, 
A. tenant for life, remainder to B. in tail, the remai 
_ "oy In- 
der to C. in fee, A. and B. join in a fine come ceo, && 1 
a (tranger, who renders it to 4, for life, remainder wy 
and his heirs; afterwards 4. and B. ſuffer a recover, 
with ſingle voucher to the uſe of Z. and his heirs : NA 
recovery did not bar the remaincer in fee, becauſe by wn 
render they were ſeifed of a new eſtate, and B, was a 
either tenant in potſeſion, or ſeifed in right of the jn. 
tail; and conſequently the recompence being piven in lieg 
of the eſtate recovered, the tail couJ}d not be docked, nor 
the remainder-man barred by this recovery, becaute the 
tenants to the precpe were not ſeifed of it at the time of 
the recovery tuffered. Co, £liz. 807. Peck v., Chanyl! 
Mor 634. | 48k 
As to the ule of the lingle and double voucher, jt ig 
to be obſerved, that the tenant who loſes the hind has 
upon his vouching over, > recompence in value adjudoed 
againſt his vouchee, which is togo in the ſzine ſucceſſion 
as the land recovered would have done : now a recovery 
with Gngle voucher is fullcient to bar an eftate tail where 
the tenant 18 tail is tenant to the precipe, and ſeiſed of 
the lands in tail at the time of the precipe brought againſt 
him ; for the recompence in value mult follow the deſcent 
of the land which he lofes, and when that proves to be the 
eltete-tail, then the 1{luc is ſuppoſed to have an equira- 
lent for it, and conſequently not prejudiced by the reco- 
very ; but becaule a lingle voucher can bar only the eſtate. 
which the tenant 1s {eifed of at the time of the precge 
brought, and not any right which he hath, it was four 
necetiary to adrait the uſe of a double voucher ; fc: 
ſuch tenant in tail diſcontinve the tail, and take +: 
an eſtate or difſeiſe the diſcontinuee, a recover; +: /! 
him with a voucher over could not bar the ©: 17 
for the recompence comes in lieu of the land rec}, 
which was the defeafible eitate, and conſequently the nic 
has nothing in value for the eftate-tail, without which he 
cannot be barred. Bro. tit. Recovery. Ye!v. 51. 3 (i. 5, 
Moor. 256. | 
But if in this caſe the tenant in tail after the difſeifin 
had either by fine, or releaſe, made a tenant to the pre- 
cipe, and came in himſelf as vouchee, and then vouched 
over the common vonchee ; this double voucher kad been 
ſufficient to bar the tenant in tail and his heirs of every 
eſtate which he was at any time ſeiſed of ; for when the 
tenant 1n tail comes in as vouchee, it is preſumed he will, 
and he has an opportunity to ſet up every title he had, to 
defeat the demandant; and fince what he offered was not 
fuſhcient to bar the demandant, the covit takes it for 
granted he had no other title than what he ſet up, az 
therefore will give him but one recompence for all. 4 Co.” 
6.b. Plow. 8. Maxwell's caſe. Cro. Eliz. 562. Pepb. 
100. Aoor 365. Heb. 262. | MD] 
Thus if 4. be tenant for life, the remainder to B. in 
tail, and a ſtranger diflciſfes A. and enfeofts B. if a precipe 
be brought againſt B. and a recovery ſuffered as uſual; 
this ſhall not affect the eſtate-tail, becauſe B, had ouly a' 
right to that, and was not ſeiſed of it, and the recom- 
pence was not given in lieu of the. whole, becauſe the 
eltate-tail was not in queſtion on the recovery, for 2. could 
not loſe the eſtate he had not ; but if in this caſe B. had 
made another tenant to the precipe, and came in himſelf as 
voucheec, this had barred the intail. 3 Co. 58. b. 2 Rel. 
Abre. 395- 0s RN] 
If A. be tenant for life, remainder to B. in tail, and 
B. difleiles. A. and ſuffers a common recovery, himſelf 
being tenant to the precpe; this recovery with a fingle 
voucher is ſuiicient to bar the eſtate-tail in B. becauſe 
he was actually ſcifed of that at the time, of the preipe 
brought againſt him ;. for his difleiſin did not diveſt his 
own eſtate, but only gave him a defeaſible eſtate for lite, 
which was immediately urged in his remainder, becaule 
the eſtate for life and his inheritance could not ſubſiſt to- 
gether at the ſame time in him. 2 Rel. Abr. 295. 
_ "Thus we ſee how eftates-tail are barred by recoveries, 


and the nies of the (ingle ani Jouble voucher ; and in this 


reipect 


REC 
 reſpet the operation of a recovery is correſpondent to 
thatof a fine, for they are but different ways of tranſ- 
ferring eſtates-tail for the Penney of purchaſers; but the 
operation of a fine differs from a recovery in reſpe&t to 
ſtrangers who have reverſions or remainders expectant on 
eſtates-tail ; ſor a ſine does not bar them, unleſs they omit 
to make their claim within five years after their reverſion 
or remainder is to execute ; but a recovery reaches them 
;mmediately, and at the ſame time bars the eſtate-tail and 
all reverſions and remainders on account of this ſuppoſed 
and imaginary recompence. Co. Lit. 372.4. 2 Rol. Abr. 
296. . Moor 156. Bro, tit. Recovery 28, 55, , 
And as a common recovery ſuffered by tenant in tail 
bars all reverſions and remainders expectant, ſo it avoids 
all charges, leaſes and incumbrances made by thoſe in re- 
verſion or remainder, and the recoveror ſhall enjoy the 
land free from any ſuch charge for ever ; as where he in 
remainder upon an eſtate-tail granted a rent-charge, and 
the tenant in tail ſuffered a recovery ; and it was adjudged, 
that the grantee could not diltrain the recoverer ; for ſince 
the rent was only at firſt good, becauſe of the poſſibility 
of the grantor's remainder coming in poſleffion, when 
that poſhibility ceaſes by the recovery of tenant in tail, 
ſuch grant mult then become void, AZ2or 158. Cro. Eliz. 
118. 1 Co. 62, Capell's caſe. 2 Rel. {ir. 356. Adoor 
154+ - 4 Leone 150, Bo. Peoph. 5, 6. 


3. Of erroneous and vaid recoveries, who may avoid them, 
and by what method. | 

It is already obſerved, that a recovery ſuffered by an 
_ infant in perſon ſhall not bind him ; bur though he may 
ayoid it, yet it cannot be done by any entry 7 pars, but by 
writ of error, and this too during his minority; for the 
judgment of the court being on record muſt be ſet aſide 
by an aCt of equal notoriety; but an infant may avoid a 
recovery by writ of error, as well where he comes in as 
youchee, as where he is tenant to the precipe ; for though 
ſtrictly ſpeaking the recovtry is not againſt him where he 
is not tenant to the pracipe, yet for the greater ſecurity 
_ of the purchaſer, and to ſtrengthen the recovery by the uſe 


of the double voucher, the perſon, who really' has the | 
- right to the land in demand, comes in as vouchee, and: | 


then by vouching over the common vouchee, his one re- 
compence for all his titles ; and conſequently if be be the 
perſon that really loſes the land, he ought in reaſon to re- 
verſe the recovery, as well where he comes in as vouchee, 
as where he is ſeiſed of the land and tenant to the pracipe. 
1 Rol. Abr. 742. 1 Lev. 142, 1 Rol. Abr. 7531. 

If tenant in tail within age comes in as vouchee by at- 


torney in a common recovery, he in remainder may aflign | 


this for error, for he is party in intereſt to the recovery ; 
and where a man's intereſt is bound by another's act, it is 
but reaſonable he ſhould be allowed to free himſelf from 
the miſchief of it by taking advantage of any error in it. 
1 Rol. Abr. 755, 796. ets wy5 1 
If 4. be tenant in tail, the remainder to B. and M. 
ſuffers an erroneous recovery, and the common vouchee 
releaſes to the recoveror ;z yet if 4, dies without iſue, B., 
may, notwithſtanding the releaſe, reverſe it by writ of 
error, for the common vouchee 1s only called in for form ; 
and as he has really no intereſt 1n or title to the land ; ſo 
really neither does he- make any recompence to the per- 
fon, that loſes the land ; and therefore it were unreafen- 
able to carry the notion of the imaginary recompence ſo far 
as to ſuppole him a real ſuſſerer, and thereby give him the 
privilege of ſetting afide a conveyance whick he isno way 
affected by. Cro. Eliz. 3. 3 Lord Norris v. Marguiſs 
ef Wincheſler. © | Ie 
In a writ of error to reverſe a recovery ſuffered by an 
infant who appeared by guardian, the error aſſigned: was 
'1n the entry of his admiſſion by guardian, viz. Conceſſ. 
eft per curiam hic quod A. B: ſequatur pro J. S. Armig. qui 
infra etat” exiflit ut guardianus predift. ]. S. whereas 
ut was objected, that ſince the infant was tenant to the 
vrit, it ought to have been entered, that the guardian 
Was admitted to defend for the infant 3 but this exception 
vas diſallowed, becauſe the words ad /equend. for the in- 
lant Ggnify the fame with ad defendend. for the infant ; 
for ad ſequend. is to follow and attend the bulineſs and 


Luit of the infant ; and the guardian being aſſigned to do 
Vor, Il. N® 119, 


L206 
that, muſt likewiſe have been aſſigned to take care of, of 
take upon him the defence of the infant's ſuit. 2 Saund. 


94, 95- 1 Mod. 48, Heſheth v, Lee, 

In a cothmon recovery the writ of error bears date 1 
Marti q Eliz. ret. die Lune in quarta ſeptimana quadra- 
ge/im” proxim? futur', the firſt day of March being that 
year the firſt day in Lent, the recovery paſt in the uſual 
form that Lent; and in a writ of error to reverſe it, the 
error afſigned was, that the words proxim futur* ſhould 
be referred to Yuadrageſim', and then the writ of entry 
was not returned till 1Z:4ay in the fourth week of Lent, 
$ £l/z. which was the time the tenant was to appear 3 
and conſequently this recovery muſt be void, becauſe 
here was judgment upon a voucher, and a recovery in 
value, before the writ was returned, before which the 
court has no power to proceed. But it was anſwered and 
reſolved, that ſince proxim” futur? were not written at - 
large, they may be indifferently applied either to die Lune; 
by ſuppoſing them to ſland for proxime future, or to guar- 
ta ſeptimand, by ſuppoſing them to ſtand for proxims fu- 
turaz and where words abbreviated may be indifferently 
referred, it is but reaſonable to give them ſuch a relation 
as will beſt ſupport the recovery, which is but a volun- 
tary conveyance, ut res mdgts valeat quam pereat ; but if 
the words had been at Jarge froxime future, then they 
mult neceſſarily be referred to guadrageſſime, and then 
the objection had beet good, aud the recovery for that 
reaſon muſt have been void. | 

In error to reverſe a tecovery, the errors aſſigned were 
I, That the writ of entry was bfought of an advowſon 
of a reCtory, and alfo of a rent iſſuing out of the ſame 
rectory, which was a bis petitum, and thetefore the writ 
vicieus ; but this was diſallowed, becauſe the advowſon 
and reCtory are different things ; for he that has the ad- 
vowſon has only the right of preſentation, but he that has 
the reCtory has the profits of the church, out of which the 
rent ues ; and conſequently there can be no Js petitum 


in this caſe, becauſe by the demand of the advowſon of 


the reCtory, and of the rent iſſuing out of the retory, the 
demandant recovers more than by a detnand of the reQo- 

only ; another error aſſigned was in the demand of a 
rent or penſion of four marks ifſuing out of the refory, 
which 1s ſo uncertain a demand, a periſion being a difſer- 


ent thing from a rent, and recoverable in the Spiritual 


Court z but this too was diſallowed ; becauſe it is plain 
there 1s but one ſum of four marks demanded, and the 
penſion or rent muſt be ſynonymous here, becauſe they 
are demanded as ifſving out of the reAory ; and therefore 
the penſion cannot be in the nature of an annuity, which 
charges the perſon only, becauſe it is expreſsly to iſſue out 
of "the reftory. Peoph. 23. 5 Co. 41. a. 
In a writ of error to reverſe a common recovery, the 
error inſiſted on was that the warrant of attorney of the 
youchee'bore date before the ſurmoneas ad war rantizand, 
ifſued, yet the judgment was affirmed, becauſe the vouchee 
may come in, it he will, before the /ſummoneas ad ware 
rantizand. and make his attorney; and, therefore, to ſup- 
port, the common recovery, it ſhall be preſumed the 
vouchee was preſent in court and appointed his attorney ; 
and ſo the dedimwus for the warrant and the ſummeneas ad 
warrantizand. void. 1 Sid. 213. 1 Lev. 130. Raym, 
70. 8. C. Wm v. Lloyd. ' PIPES, | | 
In a quare impedit the plaintiff intitles himſelf to an 
advowſon by a recovery ſuffered by tenant in tail, in 


pleading which recovery he alleges two to be tenant to 


the precipe, but doth not ſhew how they came to be ſo, 
or what conveyance was made to them, by which it may 
appear that they were tenants to the pracipe; and after 
ſearch of precedents as to the form of pleading common. 
recoveries, the Court inclined, that it was not well pleaded; 
but delivered no judgment. 2 Md. 70. IWakeman v, 
Blackwell,” See Efjuate: tail, and 18 Vin. Abr. tit, Recovery. 
viccoupe, (From the French Recouper) Signifies the 
keeping back znd ſtopping of ſomething which 18 due, and 
in our law we uſe it for to defalk or diſcount; as if a 
perſon hath a rent of ten pounds out of certain lands, 
and he difſeiſes the tenant of the land, in an afliſe brought 


+ 


by the difſeifee, 1f he recovers the land and' damages, the 
difieiſor ſhall recoupe the rent due in the'damages : ſo of 
a rent-charge iſſuing out of land, paid by the faid tenant 
71 to 


kc 


to another, &c, he may recoupe the ſame, Terms de Ley. 


| Dyer 2, And an innkeeper may keep back and detain 
| his gueſt's horſe, &'c. till he pay for his entertainment : 
but a man that receives another's cattle to paſturage, It 
is ſaid may not do ſo, unleſs it be agreed between them 
at fir, 1 Cyo. 196, 197. See Devt and Debtors. 
 Heereant, (r.) Cowardly, faint-hearted ; and was 
formerly a word very reproachful. PFleta, {ib. 3. | 

Rectare, To cite a criminal to juſtice, or to accuſe a 
criminal. How. þ. 655 | 

Reca prija Regis, The King's right to a prize, or 
taking of one butt or pipe of. wine before the maſt, and 
another bebind the malt, as a cuſtom for every ſhip laden 
with wines. King Edw. I in a charter of many privi- 
leges to the Barons of the Cinque Ports, diſcharged them 
of this duty. Cowell, edit. 1727+ 

Reiotic, Claim of right, or appeal to law for reco- 
very of it, 1d. tb. 

Rectude, ReCtitude, rights, legal dues ——- 8! - grezs 
Dei refitudines pur vim deforciat, emendet, i. e. If any one 
does violently detain the rights of God (tithes and ob- 
lations), let him be fined or amerced, to make full fatiſ- 
tation. Leges Hen. 1. cap. 6. 

Kuo, Reguirere de redto, to cite one tojuſtice. Leg. 
Fen. 1.: c. 43. | t | 

Ree, Is a writ of right, which is of ſo high a na- 
ture, that whereas other writs in rea] ations ace only to 
recover the poſſeſſion of the land or tenements in quel- 
tion, which bave been loſt by our anceſtor or ourſelves ; 
this aimeth to recover both the ſeifin which ſome ot our 


anceſtors or we had, and alſo the property of the thing. 


whereof the anceſtor died not ſeiſed as of fee; and 
whereby are pleaded and tiied both their rights together, 
Viz. as well of poſicſlion as of property; fo that 1 a 
man once loſe his cauſe upon this writ, either by judg- 
ment, aſliſe, or battle, he is without all my and ſhall 
be excluded per exceptionem rei judicate. Bratton, lib. 5. 
tract. x. cap. 1. & ſeq. It 1s divided into two kinds, 
1. Refdum patens, a writ of right patent ; and Redum 
clauſum, a writ of right cloſe. This the Civilians call 
| Fudicium petitorum. "Lhe writ of right patent is ſo called, 
becaule it is ſent open, and is in nature the higheſt writ 
of all o:hers, lying aways ſor him that hath fee-fimple in 
the lands or tenements. ſued for, and not for any other. 
And when it lieth for him that challengeth fee-fhmple, 
and in what caſes, fee F. N. B. fol. 1. 6, where he 


{peaks of a ſpecial writ of right, according to the cuſtom | 


of Lind:n, - This writ alfo is called Breve Adagnum de 
redo, Rep. Orig. fol. 9. And Flea, lib, 5. cap. 32> 
{e2 1. A writ of right cloſe, is a writ directed to a 
lord of en:izrt demeſne and lieth for thoſe which hold 
their lands and tenements by charter in fee-ſimple, or in 
fee tail, or for term of life, or in dower, if they be 
cjetted out of ſuch lands, &c. or difſciſed,. In this caſe 
a man or his heirs, may ſue out of this writ of 71ght cloſe, 
direfted to the lord of the ancient demeſne, commanding 
him to do him right, &c. in his court. This 1s called 
Breve paruum de refto, Reg. Orig. fil. 9. and Britton, 


cap, 120. in fe; allo F. N. B. fol. 11. & ſeg. Yet 


riote, that the writ of Tight patent ſeemeth farther tobe 
extended in uſe than the original intention ; for a wr of 
right of dewer, which lies for the tenant in dower, and 
only for term of lite, is patent, as appears by F. N. B. 
fol. 7. The like may be faid in divers other caſes, of 
which ſee the table of the Reg:/fter Original, verbo Redo, 
This writ is properly tried in the Lord's court between 
kinſmen that claim by one title from their anceſtor. But 
how it may be thence removed, and brought either to the 
county or to the King's court, fee Fleta, (3b. 6. cap. 3, 4, 
& 5. Glanvile ſeems to make every writ, whereby a man 
ſues for any thing due unto him, a writ of right, /ib. 10. 
cap. Is lib. 11. cap. I. and {ib. 12, cap. 1. See New Nat. 
Brev. EY | 
Reco de advocotione eccleſiag, Is a writ of right, 
lying where a man hath right of advawſon, and the par- 
fon of the church dying, a ſtranger preſents his clerk to 


the church, and he not baving brought his aCtion of guare | 


im;edit, nor darrien preſentment, within ſix months, but 


ſuffered the ſtsanger to uſurp upon him. And this writ | C:wel!, edit. 1727. 
| p . 
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he only may have that claimeth the advowſon to bitſelf 
and to his heirs in fee, And as it lies for the whole ag 
vawſon, ſo it lies alſo for the half, third, or fourth part 
Old Nat. Brev. fol. 24. Reg. Orig. fol. 29. f 
IA£E8 de ruſtobia terrge cc yarredis, Wag a writ thax 
lay for him whoſe tenant holding of kim in chivalry, gieq 
in nonage,. 2gainſt a ſtranger that entered upon the lang 
and took the body of the heir ; but by the ſtatute of 1. 
Car. 2. cap. 24. it is become uſeleſs as to lands holden jy 
capite, or by &nights ſervice, but not where there is guar. 
dian in ſecage, or appointed by the laſt will and teſtament 
of the anceitor, 'T he form of it, ſce in F.N, B, fel. 139 
and Reg. Orig. fel. 161. : 
Reco de botie, Is a wrt of right of dower, which lieth 
for a woman that bath received part of her dower, and Pur- 
poſes to demand the remainder in the ſame rown, againſt 
'the heir, or bis guardian if he be a ward. Of this {ee 
more in Old Nat. Brev. fo. 5. and PFitzherber, fol. 7; * 
Reg. Orig. fl. 3. and the New Book of Entrics, ver, 
royts 
I&cc0 de dote unde nihil habet, Is a writ of vighe 
which lies in caſe where the huſband having divers lands 
or tenements, hath afſured no dower to his wiſe, and fte 
thereby is driven to ſue for her thirds againlt the heir, cx 
| his guardian. Old Net, Brev. fol. 6. Reg. Orig. f. 119, 
IR:&«o de rationabilt parte, Is a writ that lies als 
ways between privies of blood, as brothers in Govelbins 
or {ſters, or other coparceners; as nephews or nieces, 
and for land in tee-{imple, For example, if a man leaſe 
his land for term of Jite, and afterwards dies, leaving iflue 
two daughters, and aſter that the tenant for term of life 
 dieth alſo, the one fifler entering upon all the Jand, and 
fo deſorcing the other; the filter fo deforced ſhell have 
this writ to recover parte, F, NN. B. fol. 9. Reg. Orig. f. 3, 
Redo guauoo Wominus renuſit, Is a writ of right 
; which lies in cale where lands or tenements that are in 
| the ſeigniory of any lord, are in demand by a writ of right; 
tor if the Jord hold no court, or otherwite at the prayer 
of the demandant, or tenant, ſhall ſend to the court of 
the King his writ, to. put the cauſe thither for that time, 
' (aving to him at other times the right of his ſcigniory) 
[then this writ. iflues out for the other party, and hath the 
' name from the wards contained, being the tive occaſion 
| thereof : this writ is cloſe, and muſt be returned before 
the Juſtices of the Common Bani, O1d Nat. Erev. f. 16, 
Reg. Orig. f. 4. | 
Beto jur dilciaimer, Is a writ that lies where a lord 
in the King's court of Common Pleas avows vpon his 
tenant, and the tenant diſciazmeth to hold of him; up- 
on which d;/claimer he ſhall have this- writ 3 and if the 
lord aver and prove, that the land is holden of hin, he 
| ſhall recover the land for ever. Old Nat. Brew. fil. 
150. which 15 grounded upun the itatute of //:/tm. 2, 
Cap. 2. | | 
 Kedo2, (Lat.) Signifies a governor; and refor eccle- 
fie parachialts, is he that hath the cure or charge of a pa- 
rilh church, quz tantum jus 7n ecclefia parochiali habet, 
quantum prelatus in ecciefia collegiata. It hath been over- 
ruled, that 7e#or eccle/iz parechialis is he that hath a par- 
ſonage when there is a vicarage endowed z and he that hath 
a parſonage without a vicaroge is called perſona ; but this 
diilinction ſeems to be new and ſubtle. Bragon certain- 
ly uſes it otherwife, 1b. 4. raft. 5. c. 1. in theſe words, 
Lt ſeicnadum gued reEtoribus eccleftarum parechialium cun- 
petit affiſa, qui inflituti ſunt fer epiſcopss & ordinarios ut 
perſone : where it is plain, that reder and perſona are con- 
founded. Obferve allo theſe words there following, tem 
 dict poſſunt reEtores canonica de eccleſiis prebendetis, Item 
 dic1 poſſunt reEtores vel guaſt abbates, prices, & altiy qui 
Os ecclefias ad preprics uſus, Cowell, edit. 1727. ve 
51CACs | 
KAcedory, (Reforia,) Is taken for an entire pariſh 
church, with all its rights, glebes, tithes, and other pro- 
fits whatſoever, Spelmar, The word redoria was often 
uſcd for the reQtor's man/e, or parſenage houſe, See Pas 
roach, Antig. þ. 549. 2H i | x 
Kedum, (Commune Refium) A trial at law, or in com- 


Wwe 


; 


mon courſe of law. Stare ad retum, to ſtand trial, 


Recum,- 


KK © 
Rectum, (#/7 ad reftum in curia Domini,) The ſame 
with /tare ad rettum., Leg. Hen. 1. cap: 4.3, 55+ | 
_ Recum rogare, To petition the Judge to do right. 
Lig. Ine, © 9. | 
Rectus in curia, Is verbatim, right in court, and ſig- 
nifies one that ſtands at the bar, and no man objeCts any 
thing againſt him. Smith de Republ. Angl. I. 2. c. 3. We 
take it alſo, that when a man is outlawe\, he is extra legem 
poſitus ; ſo when he hath reverſed the outlawry, and can 
participate of the benefit of the law, he is ree2us in curia. 
Cowell, edit. 1727. | 
Recuſant, Is a perſon who refuſes to go to church, 
and worſhip God, after the manner of the church of Eng- 
1and as by law eſtabliſhed. The penalty of 20/. a month 
for nonconformity, 23 El. c 1. /. 5. | 
ThisaCt not toabridge eccleſiaſtical juriſdition, 23 E1, 
C, I" /- 15» ; 
A So 5 conforming, to be diſcharged, 23 El. c. 1. 
£205 51 Facet ge fe Seu 
Fraudulent conveyances to avoid the penalties of recu- 
ſancy made void, 29 E/, c. 6. 
ConviCEtions of recuſancy to 
chequer, 29 El. c. b. /. 2. LE 
The crown may feize the goods and two-thirds of the 
lands of recuſants, for non-payment of the 20/7. a month, 
29 El. c. 6. /. 4. ; 
Recuſants ſhall not depart five miles from their dwelling 
or birth, 35 El. c. 2. | 
To forfeit copyhold lands, 35 El. c. 2. | 5. 
For want of ability to pay the penalty, they 
jure, 35 El. c. 2. /+ 8. : : 
Jeſuits and prieſts reſuſing to anſwer ſhall be commit- 
ted, 35 El. c. 2. /. 11. 
The manner of a recuſant's ſubmiſſion, 33 Ez. c 2. 


be certified into the Ex- 


ſhall ab- 


Þ 7 WL 
None ſhall go or ſend any other to a popiſh ſeminary, 
I Jace i. 4. fo 6. 11& 12. 3. c 4. /. 6. 


Recuſants conforming} ſhall receive the communion 


yearly, 3 Fac. I. C. 4. | 
Convictions to be certified into the Exchequer, 3 Fac. 1. 
c. 4. f. 9. 
Lhe foreign Rate without oath, felony, 3 Fac. 1. 
ce. 4. }. 18; 
_ Biſhops or two 
&c. 3 Fac. 1. c. 4. f. 17 oy eg: 
Where perſons refuſing the oaths incur pramunire, 3 
ac. 1. C 4+ f. 14, 41 i 
Withdrawing ſubje&ts from obedience or reconciling 
them to Rome, treaſon, 3 Fac. 1. c. 4, 22. 
The penalty of 124. for every default in not coming 
tochurch, 3 Fac. 1. c. 4. /. 27. 
The penalty of retaining recuſants, 3 Fac. 1. c. 4. /. 
2, | 
: Recuſants reſtrained from coming to the preſence of 
the King or the Prince, 3 Fac. 1. c. 5. 30 Car. 2. 
To depart from London, 3 Fac. 1. c. 5. /. 5. | 
| Diſabled from praftifing law or phyſic, or bearing of- 
hce, 3 Fat. I. © $.:-þ- 8:- | Ee 
Subje& to the diſabilities of an excommunication, 3 
Fas: 'T-" 6. {its | | 
Penalty for not baptizing their children at church, 3 
Faciit. & 8. [ce t4s | | 
| Diſabilities of children ſent beyond ſea for education 
without licence, 3 Fac. I. c. 5. f. 16. {= 
Recuſants diſabled from preſenting to a church, or 
granting an advowſon, 3 Fac. I. c. 5 {- 18. Extended 
to perſons profeſſing the popiſh religion, 12 Aun. c. 14. 
11 Geo, 2: © 17. f. 5: Hos E 
The preſentation to churches of recuſants, given to the 
univerſities, 3 Fac. 1» C& 5. /- 19. And of perſons re- 
fuling the declaration, 1 7. & 1. c. 26. 
Recuſants diſabled from being executors, adminiſtra- 
tors, or guardians, 3 Face 1. c. 5. /. 22, 
Next of kin to have the — of children as guar- 
dian in ſocage, ace To '&e $. [e235 
7 ny of RK Era popiſh books, 3 Tac. 1. c. 5. 
2 - Bei EEE 


Recuſants houſes may be ſearched for relics, 


Ce 5. { 
| Artnsand ammunition of recuſants to be 


Juſtices may tender oath of allegiance, | 


RED 
3 Fact I: 
ſeized; 3 Fac. 


26. 


T* 8: /o 27+ | 

F - —_ on married women recuſants, 
c 28, | | 

Penalties on going beyond ſea, or ſending children be-= 


7 Fac. I. c, 6, 


Pond ſea for popiſh education, 3 Car. 1: c. 3 


Not to incur the penalties if they receive the ſacra- 
5 at &c. fix months after their return, 3 Car. 1. c. 3. 
25 46; 
| Penalties on perſons tot educated in the popiſh teli- 
gion, $0. their children to be ſo educated, 25 Car. 2: 
Co 2. }. ©, s | 

up py in office to take the oaths and teſt, 25 Car. 2: 
G 2 fot; 2. 

iy 3 may take the oaths, &c. in parliament, 45 Car. 2, 
Cc.2.: fc -12s "ay 

Members of either houſe of parliament not making the 
declaration againſt popery, to be recuſants convict, 30 
Car. 2. /l. 2+ | 

Recuſants may come into the King's preſence, by li- 


| cence of ſix Privy-counſellors, 3o Car. 2. ft. 2. [7 12: 


Offenders taking the oaths in Chancery to be diſcharged 
trom penalties, 3o Car. 2. ft, 2. /, 13. | 
Third refuſal of the declaration againſt popery by any 
perſon convicted of recuſancy, 1 IF. & MM. c. 8. /. 

-— pv diſabled to nominate to hoſpitals, 1 //, & 17, 
c. 26. 


Reputed papiſts, refuſing the oath, to remove ten miles 


| from London, or be convict of recuſancy z except tradeſmen 


regiſtering their names, &c. 11 & M. c.g. 

Perſons in office to take the teſt in ſix months, 16 Ges: 
2. c. 30. ff. 3 ; | 

Conviction of recuſants excepted out of general pardon, 
2 Geo. 2. c. 52, /. 56+ See Papiſts. 

Red, Is an old word, ſignifying advice, from the Sax. 
Raed, conſilium. { | 

KRedbana, [s one who adviſed the death of another. 
See Dedbana, | SH 

Red book of the Exchequer, { Liber rabers Scaccarii,) 
A manuſcript volume of ſeveral miſcellany treatiſes, in the 
keeping of the King's Remembrancer in the office of Ex- 
chequer. It has ſome things (as the number of the hides 
of land in many of our counties, &c.) relating to the times 
before the Conqueſt, The ceremonies uſed at the coro- 
nation of queen Eleanor, wife to Henry III. are there at 
large. There is likewiſe an exaCt colleCtion of the eſcuages 
under Henry 2. Rich. 1. and King Fohn, compiled by 
Alexander de Swereford, archdeacon of Salop, and treaſurer 
of St. Pauls, who died in the year 1246, 31 H. 3. See 
Nicholſon*s Hift. Library, part 3. p. 100. 

RKeddendum, Ts uſed ſubſtantively for the clauſe in a 
leaſe, &c. whereby the rent is reſerved to the leffor. Co, 
l. 2. f. 72. CromwelPs caſe. Word's Inſt. 226. See Leaſe. 

Redditarium, A rental, a book or roll, wherein the _ 
rents and ſervices of a manor, or- other eſtate, are ſet 
down. Cowell, edit. 1727. | h ORE 

Redditacius, A renter, a tenant. 74, 76, 

Keddition, ( Redaitio,) A ſurrendering, or reſtoring ; 
being a judicial confeſſion and acknowlegement, that the 
land or'thing in demand belongs to the demandant, or at 


| leaſt not to the perſon ſo ſurrendering. Statute 34 & 35 


H. 8, cap. 24> es 


| Kedecima, The tenth of the tenth. Mon. 2 toms pag, 


199. | 

Kedemytion, ( Redemptic,) A ranſom, or commutation. 
By the old Saxon laws, a man convicted of a crime paid 
ſuch a fine according to his ability, or the eſtimation of 


| his head, pro redemptione ſa, or ad redemptionem. 


Redemption of mortgage, | 

Redevavle, Bound or obliged to another for ſome be 
nefit received. /d4. ih. © © | bas 

Rediſſeiſin, ( Redifſeifna,) Is a difſei/in made by him 
that once before was made and adjudged to have di//eiſed 
the ſame man of his lands or tenements ; 'for which there 


Cowell, edit. 1727. ag 
See Mortgage. © 


lies a ſpecial writ, called a writ of rediſjeiin, Old - 


K-E ft 

Brev. fol. 106. F. N, B. fol. 188. The puniſhment for 
rediſſei/in, ſee in the ſtatute 52 H. 3. cap. 8. It is allo 
taken for the writ lying for a red:ſſei/in, Reg. Orig. 206, 
207. See18 Vin. Abr. 265—272. | ; 

\edmans or Radmains, Domeſday in fine Ceftreſcrre, | 

tit. Lanc. Blackburn Hundret, Rex E. tenuit Peneverdant, 
ibi 11car. ſunt in domin:zo & 6 burgenſes & 3 Radmans, 
& 8 vill, & 8 bovar. "Theſe Redmans may be the| 
ſame with Radknights, who, by the tenure or cuſtom 
of their lands, were to ride with or for the Jord of | 
the manor, about his buſineſs or affairs. Cowell, edt. 
T727. 

/Kcduvbors, are thoſe who buy ſtolen cloth, knowing 
it ſuch, and change it into ſome other form or colour, 
that it may not be known. Briton, cap. 29, Crompton's 
Viſcount, fol. 163. and 3 [n/t. fol. 134. : 

Re-entro, (from the French Rent er, to enter again) 
Signifies the reſuming or retaking that pofſcſhon, which 
we had lately loſt. For example, if I make a leafe of 
land or tenement, I do therefore forego the poſſeſſion ; and 
if I do condition with the leſſee, that for non-payment of 
the rent at the day, it ſhall be Jawſul for me to re-enter; 
this is as much as if I conditioned to take again the Jands, 

&c. into my own hands, and to recover the poflcſhon by 
my own faCt, without the aſliſtance of Judge or other 
. proceſs. Cowell, | 

Re-erchange, Is the like: ſum of money payable by 
the drawer of a bill of exchange which is returned pro- 
teſted, for the exchange of the ſum mentioned in the bil] 
back agaia to the place whence it was drawn. Lex Mer- 
eat. 98. | 

ED Ke-ertent, Is a fecond extent made upon lands or te- 
nements, upon complaint made that the former extent was 
Partially performed, Bro. tit. Lxtents, fol. 313. 

Reſare, 'To take away, or rob. Leg. [len. rt. c. 83. 

Refectio, (from Lat. reficia to refreſh) A dinner or 
ſupper. Sometimes it is taken as a duty incumbent to 
provide ſuppers and dinners, &. | 

Refectory, (Refefwium) That place in monaſteries 
where the monks uſed to eat. So the halls in coll.ges and 
inns of court may properly becalled refeories, places where 

In the ſcholars and ſtudents cat and refreth themſelves. 
Cervell, edit. 1727» Y 

Reference, In the acceptation of law is, where a mat-. 
ter is referred by the court of Chancery to a maller, and 
by the courts at law to a prothonotary or ſecondary, to 
examine and report to the court. 2 Lil. Abr. 432. In 
Chancery, by order of court, irregularities, exceptions, 
matters of account, &c. are referred to the examtyation 
of a maſter of that court. In the court of B. R. mat-! 
zers concerning the due proceedings, or undue proceed- 
ings in a cauſe by either of the paities, are proper mat- 
ters of reference under the ſecondary, and for- him in 
ſome ordinary caſes to compoſe the differences betwixt 
them ; and in others to make his report how the matters 
do ſtand, that the court may ſettle the differences accord- 
ing to their rules and orders. Paſch. r650. If a mat- 
ter in difference between the plaintiff and defendant be 
referred to the ſecondary, and one of the parties will not 
attend at the time appointed, after notice thereof given, 
to hear the buſineſs referred ; the other party may proceed 
in the reference alone, and get the ſecondary to make 
bis report without hearing of the party not attending. 2 
Lil. 432. See Abr. Ca. Eq. vol. 2. Barn. wil, 1. See 
Aepozt. | Eu 

* Reference to wozds. The King granted to 4. and 
'D. and their heirs all thoſe mefluages, &c. late in the 
tenure of F. S. ſituate, &c. in the city of 7. and in the 
ſuburbs thereof, and out of the city within the juriſ- 
diction and libertics thereof, belonging to the late priory 


| 


of, &c. which ſaid mefſuage, &c. in the ſaid city and. 


ſuburbs belonging to the ſaid late priory, were of the 
clear yearly value of 40/7. Reſolved that the words (all 
thoſe meſluages, &c.} make a neceſlary reference by rea- 
{on of the word (thoſe) as well to the vill as to the te- 
Dure of the ſaid F. S. ſo if the one or the other fails, 
the general grant is void ; for (thoſe) is not ſatisfied till 
the ſentence be ended, 36 & 37 Lliz, Dedingtin's caſe. 


0 
t the old Saxons, as appears by the, charter of the en. | 
dowment of the monaſtery of St, Petey and Paul in Cys. 


P 1727s» 
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Refecendary, / Referendarius, ) Is the ſame as the maſt 
requeft are to the King among us; they were fo calleq!. 


terbury, dated anno Domini 605, where it is thus j 
Ego Augemandus referendarius appr ebavs. 
See Spelman. 
Refugiuw, A fanCEtuary or privilege of the churet 
Cum omni ſua libertate & refugio eccle/ie fan&t P : 
Landavia, &c, Monaſticon, 3 tom. pag. 122, 
Refullus aquae, High- water, or return of a ſtream 
when it is dammed or {topt for the uſe of a mill. Mn. 
Antiq. 2 tom. 913. ; 
Refunding. 4. an attorney, lying ill of the ficknek 
of which he afterwards died, takes B. for his cletk arid 
receives 120/, and by articles agrees with the father of Þ 
to return Gol. of the money if he died within a yes; 
A. died within three weeks, 'The executor of A. was (jc. 
creed to pay back 100 guineas. Per. 466. pl. 437 7; 
1687. Newton v. Rouſe. : 
A. was indebted to B. by mortgage in 400). principal 
monies, and died, B, died, leaving 7. S. executor. On 2 
bill in Chancery, for payment of debts. of /. out of lang, 
charged with the ſame, the maſter repozted 7co /. due w, 
the ſaid mortgage, and the executor received the wh}s 
7021. but afterwards it appeared that 353. z35. 14 hy 
been paid to B. the teſtator by A. in his lite-time ; where. 
upon the truſtees and ce/{rr gue truft, an infant, bro}; 
a bill to be relieved againft this over-payment ; the Raj 
cutor defendant pleaded all the former proceedings, ang 
alſo that he, before any notice of the over-payment, :« 
executor of Þ. had paid away the 7col. in the debts of Þ 
| he Maſter of the Rolls decreed the exccntor to repay tle 
ſurplus, and he to be at liberty to ſue ſuch ercditors, 1; 
through miſtake he had paid, to refund ; and this deer:« 
was atlirmed by Lord Chancellor Cowper, who compared 
it to the caſe of a judgment obtained by the executor, 21d 
aſter reverſed in error, and to that of a decree which ;; 
afterwards reverſed by appeal ; though he ſaid that in tt: 
laſt caſe of an appeal, if the defendant had delayed the 
appeal, and willingly ſtood by whilſt the executor paid 
away the money to the teſtator's creditors, it would he 
otherwiſe ; for this would be drawing the executor into x 
ſnare. JYins's Rep. 255. Trin. 1717. Pooley v, Ray. 
A. for bool. purchaſes ,B.'s intereſt and poflibility ia 
ſuch an eſtate to him and his heirs; the land is evicted, 
4. is not intitled to have his 600. back, but his bill ws; 
diſmiſſed. Fin, Rep. 288. Hill. 29 Car. 2. Maynard , 
A7sely. | | 
| Croſs bill} was brought for creditors to take their pro- 
portionable ſhares, but the debts having been paid to 
them, 2nd releaſes given by them, it was ditmiſled. 
Chan. R. 173. 31 Car. 2, Tucker v. Searle, 
A. ſells a place in the guards for 4co/l. to B. who en- 
joyed it three years, and then is turned out, and ſuggeſted 
in the bill, but not proved, to be by A's means or pro- 
curement ; ordered that what money had-been received, 
ſhould be paid. 2 Chan, Caſes 82. Fil. 33 & 34 Car. 
2. Conzers v. Hammond, Io | 
If an executor pays a debt on a ſimple contra, there 
ſhall be no refunding to a creditor of a higher nature, 
2 Vent. 360. Paſch. 35 Car. 2. Hodges v. IVaddingion. 
A mortgagee received intereſt on an old mortgage 
after the rate of 8/, per Cent, after the ſtatute ſor 1e- 
ducing it to 67. per. Cent, decreed, and ſo confirmed a 
former Gecice, that the BY} per Cent, paid ſhoul i be rc- 
tained, an that the 24, per Cent. ſhould not be diſcount- 
ed, nor applied towards ſatisfaction of the principal, though 
it had bcen fo paid for fifteen years after the making the 
 nerigy 2 Fer. 42, 78. Paſch. & Trin. 1688. Ialkr v» 
enry. | $ = | 
Refuſal, Is where one hath by law a right and power 
of having or doing ſomething of advantage to him, and 
he refuleth it. An executor may reſuſe an executorſhipz 
but the refuſal ought to be before the ordinary : if an 
executor be ſummoned to accept. or refuſe the executor- 
ſhip, and he doth not appear upon the ſummons and 
prove the will, the court may grant adminiſtration, Oe 


ndorſed . 
Cowell, edit, 


etri d 


- 


See 18 Fin, Abr, 272. 


which ſhall be good in law til fuck executor hath proved 
| | the 
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the will ; but no man can be compelled to take upon | Kegardant, (Fr, ſeeing, marking, vigilant) As a vil- 
him the executorſhip, unleſs he hath intermeddled with |/ 


Yal [/ain regardant was called regardant to the manor, becauſe 
the eſtate, » Leon, 154. Cro. Eliz. 858. '[here is a he had the| charge to do all baſe ſervices within the ſame, 
refuſal of a clerk preſented to a church, for illiterature, and to ſee the ſame freed of all things that might annoy it. . 


&c. And if a biſhop once refuſes a clerk for inſufficien- |C. on Lit. fol. 120. This word is only applied to a vil- 
cy, hz cannot accept of him afterward, if a new clerk |/ain or nief, yet in old books it was ſometimes attributed 
| is preſented, 5 Rep. 58. 1 Cro. 27. See Beneficr. to ſervices, ibid, 

In ation of trover and converſion, a demand of the | Iegarder, { Regardatsr, from the French regardeur, i. e. 
goods, and refuſal to deliver them, mult be proved, &c. ſpettaror,) Signifies an officer of the foreſt. Cromp. Tu- 
19 Rep. 56. | 11/d. fol. 153. where it is thus defined. A regarder is an 

Rejutantia, ( Refutatio,) An acquittance, or acknow- [officer of the foreſt, appointed to ſuperviſe all other offi- 
ledgment of rcnuouncing all ſuture claim, Cowell, edit. \cers, and was ordained in the beginning of King Henry 


; the Second's days. Manwod thus deſcribes him, a re- 
garder 18 an officer of the King's foreſt, who is ſworn to 
make the regard of the fgreſt, as the ſame hath been uſed 
to be made heretofore: and alſo to view and inquire of 
all the offences or defaults of the foreſters, and of all other 
officers of the King's foreſts concerning the execution of 
their offices. This officer may be made either by the 


King's letters patent, or by any one of the King's Juſtices 
prerogative ought to have every whale caſt on ſhore, or [of the foreſt, at his diſcretion, in the general Zyre, or at 


wrecked, in all places within this realm, (unleſs granted [ſuch time as the regard is to be made by virtue of the 
to ſubjeAs by ſpecial words,) as a royal jb. The King [King's wret, direCted to the ſheriff of the county for that 
himſelf ſhall have the head and body to make oil and [purpoſe. More particulars of the regarder's office, how 
other things, and the Queen the tail to make whale- [he is choſen, and the form of his oath, ſee in Manwooed, 
bones for her royal ve{tments, Pat. 1 Edw. 1. me. 25. pag. 1 88, 192, 195, 207. . 
Dorſo, See Trad. de Auro Regine, pag. 127. | ege inconſulto, Is a writ iſſued from the King to the 
tiegalia, (dicuntur jura omnia ad fiſcum ſpefantia ſaith | Judges, not to proceed in a cauſe which may prejudice 
Sp:/man«) T he royal rights of a King, which the C:vilians |the King, until he is adviſed. King Fames I. granted the 
reckon to be fix; 1. Power of judicature. 2. Power of |office of ſuperſedear in C. B. to one Mitchel, and there- 
Jife and death. 3. Power of war and peace. 4. Maſterleſs | upon Brownlow, Chief prothonotorary, brought an aſliſe 
goods, as waifs, eltrays, &c. 5. Aﬀlefiments. And 6. [againſt him; and the defendant Mitchel obtained the 
Minting of money. See I\oyalties. Alſo the crown, | King's writ to the Judges, reciting the grant of this office, 
ſcepter with the croſs, ſcepter with the dove, St. Ed- [commanding them not to proceed Rege inconſulto : and it 
wards ſtaff, ſour ſeveral ſwords, the globe, the orb with | was argued againſt the writ, that the court might proceed, 
the croſs, and other ſuch like things uſed at the corona- | becauſe the writ doth not mention that the King had a 
tion of our Kings, are called regalia., See the relation |title to the thing in demand, nor any prejudice © which 
of the coronation of King Charles the Second, in Baker's | might happen to the King if they ſhould proceed : the 
Chronicle, And regalia $ ſometimes taken for the dig- |cauſe was compromiſed. Moor 844. A Rege inconſulto 
nity and prerogative of the King, Regalia is alſo taken [may be awarded not only for the party to the plea, but 
for thoſe rights and privileges which the clurch enjoys |upon a ſuggeſtion of a ſtranger, on cauſe ſhewn that the 
by the grants and other conceſſions of Kings. And ſome- |King may be prejudiced by the proceeding, &c. Fenk. 
times it is taken for the patrimony of the church ; as |Cent. 97. See 18 Vin. Ab. 27 5—280. | 
Regalia Sandi Petri, &c. It ſignifies alſo thoſe lands and | IAegio aſſenſu, Is a writ whereby the King gives his 
hereditaments which have been given by Kings to the [royal aſſent to the eleCtion of a biſhop or abbot. Keg. 
church, viz. Cepimus in manum ne/iram baroniam & re- ol fel. 294- | 
galia gee archiepiſcopus Eborum de nobis tenet, Pryn. lib. | Wegitter, (Regiftrarius,) The writer and keeper of a 
 Angl. 2 tom. pag. 231. Theſe, whilſt in the poſſeſ- | regiſter ; in Lat. regifrarium. Regiſter is alſo the name- 
ſion of the church, were ſubject to the ſame ſervices as [of a book, wherein are expreſſed moſt of the forms of 
all other temporal inheritances z and after the death of the [writs uſed at the Common Law, called the Regiſter of 
 bſhop they of right returned to tke King, until he in- | //:ts, or of the Chancery : of which thus Spelman; Codex 
veſted another with them 3 which in the reign of /7/- |dicttur quo brevia Regia, tam originalia quam judicialia 
liam the Conqueror, and ſome of his immediate ſucceſ- | formularum inſcribuntur ; hujus codicts meminit, Weltm. 2. 
fors, was often neglected or delayed ; and as often the |cap. 24 & 25, This Regi/ter is one of the moſt ancient 
biſhops complained thereof. 'Vhis appears in Ordericus | books of the Common Law, according to Coke on Litt. 
Vitalis, lib. 10. and in many other writers in thoſe days. | fol. 159. 
| Neubrigen/is, lib. 3. cap. 25. tells us, they complained | Regifter of the pariſh church, (Regi/frum eccleſia pa- 
againſt Fleury 2. tor that Epiſcopatus vacentes & proveni- |rachialis,) Is that wherein baptiſms, marriages and burials, 
entia perciperet commo-la, diu wvacare voluit, & eccle/iaſlicis [are in each pariſh every year orderly regiſtered ; which was 
potius uſibus applicanda in fiſcum redegit. So in alnſbury, [inſtituted by the Lord Cromwell in September, anno 1538, 
lth, 1, de Geſt, Pontificum, pag. 295. ]while he was Vicar General to King Henry the Eighth. 
 Kegalia facere, Is to do homage or ſcalty when he is |Cowe!l, edit. 1727. ; 4 
inveſted with the regalia, viz. Regalia pro more i/tins tem- | Regiſter ſhall be kept of marriages, burials and chriſ- 
 poris faciens principi 7 Calend,  Octobris Cantuariz a//edit. |tenings, 6 & 7 Will. 3. c. 6. ſeft. 24, 7 & 8 Will, 3. 
Malmſbury, 42 G'e/tis Pontificum, pag. 219+ de Arſcelma, |c. 35+ jeff» 5. 4 Anne CG 12. ſet. 10. 2 
Regard, (Regardum and Rewardum, Fr. Regard, i. e. | Directions for keeping a regiſter of all pariſh poor in- 
Aſpectus, Reſpetus) Signiſies generally any care or diligent | fants within the bills of mortality. 2 Geo. c,22, _ 
relpeCt z yet it hath allo a ſpecial acceptation, wherein it ILegittcy, R-giftram, from an old French word gi/ter, 
is only uſed in matters of the foreſt ; and there two ways, |i. e. in leo reponere, ſuo'bco conſflituere,) Is properly the 
- One for the office of regar der, the other for the compals of | ſame with repoſitory, a place where any thing 1s laid up; 
the ground belonging to that office. Crom. Tur. fol. 175, |and from hence public books, in which various things 
199. Touching the former, ſee Manwoed in h1s Foreft- |are inſerted, are properly termed regiſters; and accord- 
laws, part 1. pag. 1934 © 198, And touching the: ſecond |ingly the office, books, and rolls, wherein the proceedings 
lignification, the compals of the regarder*s charge is the [of the Chancery, or any ſpiritual court are recorded, are 
whole foreſt, that is, all the ground which is parcel of | called by this name. See Nicholſon's Engliſh Library, 
the foreſt ; for there may be woods within the limits of | part 3. pag. 8%. _ EE FIVeR : 
the foreſt, that are no parcel thereof, and thole are with-| Lrgiltcy of deeds, The regiſtering of deeds and in- 
out the regard. Zfanwoed, part 2. cape 7. mums 4, anno cumbrances is a great ſecurity of titles to purchaſers of 


20 Car, 2. c. 3. lands, and to mortgagees; and the following acts have 
Vor. ll. NY 120, 7K | been 


—_— 


27s p 
enale epiſcopozum, "The temporal rights and legal 
privileges of a biſhop. Brad. Appen. to Hijt. of England, 


. 108. TREK 
7 Regales, The King's ſervants or officers. Wal/ing- 
ham, anno 1291. | 
{Regai Files. (mentioned in Nat, 1 Eliz, cap. 5.) Are 
whales and Nurgeons, ſome add porpuſſes. The King by his 


RE © 

been ſor that purpoſe. Stat. 2 Ann. cap. 4. ſect 1+ A 
inemorial of all deeds and conveyances, which after the 
29th of September, 1704 ſhall be made z and of all wills 
in writing, where the deviſor ſhall die after the ſaid day, 
concerniag any Jands or hereditaments in the Weſt-riding 
of the county of York, may at the eleQion of the parties 
concerned be regiſtered ; and every deed or conveyance, 
that ſhall, after any memorial is ſo regiſtered, be made of 
the lands compriſed in ſuch memorial, ſhall be adjudged 
iraudulent and void againſt any ſubſequent purchaſor or 
mortgagee for valuable conſideration, unleſs fuch memo- 
rial thereof be regiftered before the regiſtering of the me- 
morial of the deed or conveyance under which ſuch ſub- 
ſequent purchaſor or mortgagee ſhall claim z and every 
deviſe by will of lands contained in any memorial ſo re- 
giitered, that ſhall be made after the regiſtering of ſuch 
memorial, ſhall be adjudged fraudulent and void againlt 
any ſubſequent purchaſor or mortgagee, &c. unleſs a me- 
morial of ſuch will be regiſtered. 

Se. 2. One public office for regiſtering ſuch memo- 
rials, ſhall be kept in 7J/atefield, to be executed by a fit 

| perſon elefted, or his ſufficient deputy, to continue in the 
{aid office ſo long as he ſhall or will demean himſelf therein. 
Se. 3. All elections of a regiſter ſhall be by balloting, 
viz. all the freeholders that have freehold within the 
Welt-riding, of the yearly value of 1001. (to be deter- 
mined by the oath of the eleQor before the ſcrutators) 
ſhall be eleCtors of the regiſter ; and the Juſtices of peace 
for the Weſt-riding, or any five ſuch Juſtices appointed 
by them, ſhall be icrutators of the ballot, who ſhall in the 
preſence of the eleQtors, place glaſs veſſels, into which 
each eleftor ſhall put an open paper, containing the name 
of ſuch perſon as he approves of to be regiſter ; which pa- 
pers ſha]l be taken out in the preſence of the ſcrutators, 
and the names of every perſqn therein ſhall be tranſcribed 
in columns, with the number of their eleEtors, and the 
fame ſhall be read over in the hearing, and fixt up in the 
© view of the eleCtors, and the perſon upon whom the ma- 
jority ſhall fall, ſhall be regiſter. | | 
$28. 5. As often as the ofhce ſhall become vacant, 
the Juſtices of peace at the quarter-ſeſhons next after 
ſuch vacancy ſhall declare the vacancy, and by order of 
{cſhons appoint a time within one calendar month, and 
above three weeks, enſuing the end of ſuch fefſions, for 
the eleftors to aſſemble at Yakefieid, to chuſe a perſon 
to ſupply the vacancy ; and the clerk of the peace ſhall 
. cauſe copies of ſuch order to be delivered to the chiet 
conitables of the ſeveral wapentakes, who ſhall publiſh 
the ſame in full market in every market-town on the next 
market-day, and afhx the fame in the mott public place 
there. | | | 
$27, 6. Upon the death of any ſuch regiſter, and un- 
til another eleCtion, the executors and adminiltrators of 
the regiſter deceaſed, together with the ſureties ſor the 
ſaid regiſter, ſhall appoint a perſon to execute the oflice, 
for whoſe demeanor the ſecurity ſhall be anſ{werable. _ 

Sea. 7. All memorials ſhall be in writing on vellum or 
parchment, and direfted to the Regiſter; and in caſe 
of deeds and conveyances ſhall be under the hand and 
ſeal of the grantor or grantees, their guardians or truſ- 
tees, attcited by two witneſſes, one whereof to be one of 
the witneſſes to the execution of ſuch deed ; which wit- 

\ nets ſhall upon oath before the Regilter prove the ſigning 
and fealing of the memorial, and the execution of the 
deed mentioned in ſuch memorial; and in caſe of wills, 
the memorials ſhall be under the hand and ſeal of one of 
the deviſees, his guardians or truſtees, atteited by two 
witneſies, one whereof ſhall prove the ſigning and fſeal- 
ing of ſuch memorial. _ 

Sc&. 8. Every memorial of any deed or wi'l ſhall con- 
tai the day of the month and year when ſuch deed or 
will bears date, and the names and zd(itions of. all the 
parties to ſuch deed, and of the devifor of ſuch will, and 


of all the witneſſes and the places of their aboge, and ſhall | 


mentzon the lands and hereditaments contained jn fuch 
deed or will, and the names of all the pariſhes, town- 
ſhips, hamlets, precincts or extraparochial places, where 
ſuch lands are, in ſuch manner as the ſame are mention- 


ed in ſuch deed or will ; and every ſuch deed and wilt. 


entring ſuch memorial, who ſhall indorſe a certificate on 
ſuch deed and will, or probate thereof, and mention the 


| ſuch deputy fthall take the oath before two Juſtices of 
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or probate of the ſame, of which fuch memorial is t5 be 
regiſtered, ſhall be produced to the Regiſter at the time of 


day, hour, and time on which ſuch memorial is ent 
expreſſing alſo in what book, page, and number the {an 
| 's Es me 
15 entered ; and the Regiſter ſhall ſign the certificate ſo in 
dorſed, which ſhall be allowed as evidence of ſuch "34 
porn in all courts of record; and every page of "IF 
egiſter-books, and every memorial thar ſhall be entereg 
ſhall be numbered, and the day of the month, and th. 
year and hour, or time of the day, ſhall be entered in the 
margins of the Regiſter-books and of the memorial : and 
ſuch Regiſter ſhall keep an alphabetical calendar of all 
pariſhes, extraparochaal places, and townſhips, within the 
| Weſt-riding, with reference to the number of every ag 
| morial that concerns lands in ſuch pariſh, &c, ang gc + 
[names of the parties; and ſuch Repifter ſhall duly Ce 
every ſuch memorial in order, as the. ſame is brought po 
the office, 2nd enter the memorials in the order that th. 
thall come to hand. 5 
Sed. 9. Such Regiſter, before be enter upon the ofico 
ſhall be tworn before the Juſtices of peace, or three-6f 
them, that ſhall be prelcat at his eleQion, in theſe 
words: | ME 


cred, 


they 


YOU fall truly azd faithfully perform and executs (/., 
effice and duty that 1s direfted and required by at of REY 
lament in regiftring memoials of azets, conveyunces. and 
walls, within the It iding of the aunty of York [a (ung 
as you ſhall continue in the [aid office ; end that _ "Me 
not giuzen nor prom:ijed, arreftiy er mdireftly, nor autherizid 
any perſyn to give or promiſe any money, $31 aluity gr rewar(! 
whatſoever, for procuring, or obtaining the ſaid of for 
you, | So help you God, 


$22. 10. When the Regiſter ſhall appoint any deputy, 


peace ; and every Regilter, at the time of his being ſworn, - 
thall enter into a recognizance with two furceties, to be | 

approved of by five Juſtices of peace preſent at. his elec- 
tion, by writing to be regiſtered at the next quarter-ſcfſions, 
of the penalty of 2000). to her Majeity, to be taken by 
the ſame Juſtices that approved of his ſecurity, conditioned 
for his true and faithſul perſormance of his duty in the 
execution of his office ; the ſame to be tranſmitted by the 
Jultices, within one month, into the office of her Majcſty's 
Remembrancer of the Exchequer. | 

Sea. 11, When any Regiſter thall die or ſurrender, and 
within three years from ſuch death'or ſurrender no miſhe- 
haviour appear to have been committed by ſuch Regiſter, 
the recognizance ſhall become void. 

Sect. 12, Such Regilter, or his deputy, fhall give dus 
attendance at his office every day (except Sundays and 
holy-days) between nine and twelve in the forenoon, 
and two and five in the afternoon; for the diſpatch of 
 bulineſs, and ſhall make ſearches concerning all memo- 
rials regiſtered as aforeſaid, and give certificates conceti- 
ing the ſame, if required, 

Sect. 13. Such Regiſter ſhall be allowed for the ent:y 
of every memorial 1s. in caſe the ſame do not excced 
two hundred words; but if ſuch memorial exceed, then 
after-the rate of 6. a hundred for all the words above 
the firſt two-hundred ; and the like fees for the like num- 
ber of words contained in every certificate or copy, and 
for every ſearch 1 5s. We 

_ Sect. 14. If any ſuch Regiſter, or his deputy, negleft 
his duty, or commit or ſuffer any undue or ſravdulent 
praCtice in the office, and be thereof convict, ſuch Re 
gilter ſhall forfeit his office, and pay treble damages with 
coſts to every perſon injured thereby, to be recovered in 
any of her Majeſty's courts at //2/min/ter. 

Sel. 15. The perſon, nominated upon the death of 
any Regiſter to execute the office during the time the fame 
(hall be vacant, ſhall take the oath appointed to be taken 
by ſuch Regiſter and his deputy, betore two Juſtices of 
peace ; and if fuch perſon be convicted of any peg/a, 

| mt. 


A 


REG | 
miſdemeanor or fradulent praQtice, he ſhall pay treble 
damages, with full colts, to every perfon injured, to be 
recovered as aforefard. | x OY ps BOS 

$:4, 16. "This aft ſhall not extend to any copyhold 
eſtates, or to any leaſes at a rack-rent, or to any leaſe 
not exceeding 21 years, where the actual poſſeſſion poeth 
along with the leaſe. | a pans og 

$241, 17. Where there are more writings than. one for 
perfeRting any conveyance which concern the ſame lands, 
it ſhall be a ſufhcient memorial and regiſter thereof, if 
all the lands, and the pariſhes, townſhips, hamlets or 
extraparochial places, where the ſame lie, be once named 
in the memorial, regiſter, and certificate, of any one of 
the deeds ; and the dates of the reſt of the deeds relating 
to the ſame conveyance, with the names and additions of 
the parties and witneſſes, and the places of their abolcs, 
be ſet down in the memorials, regiſters, and certificates of 
the ſame, with a reference to the deed whereof the me- 
morial expreſſes the parcels, and diceCtion3 to find the re- 
oiſtering the ſame, 6 8 | 

$44. 18. A memorial of ſuch deeds and wills, as 
ſhall be made or publiſhed in London, or in any other 
place not within forty miles of the Weſt-riding, which 
may affeCt lands in the Weſt-riding, ſhall be regittered, in 
caſe an affidavit iworn before one of the Judges at 1/e/2- 
miſter, or a Maſter in Chancery, be brought with the 
memorial to the Regiſter, wherein one of the witneſſes 
to ſuch deeds ſhall ſwear he ſaw the ſame executed, and 
the memorial hgned and ſealed, or wherein one of the 
witneſſes to the memorial of any will, ſhall ſwear. he ſaw 
ſuch memorial ſigned and ſealed; and the fame fhall be a 
ſufficient authority to the Regiſter to give a certificate of 
the regiſtering ſuch memorial; which certificate ſigned by 
th» Regiſter ſhall be evidence of the regiſtries. _ | 

S$ei'; 19. If any perſon ſhall forge or counterfeit any. 
{:ch memorial or certificate, and be thereof convicted, 
{acl perſon ſhall incur ſuch penalties as by 5 Eliz. cap. 
14. are impoſed upon perſgns for forging or publiſhing ot 
falſe deeds, wherevy the freehold -of any perſon may be 
moleſted ; and if any perſon ſhall forſwear himſelf before 
the Regitter, or before any Judge or Maſter in Chan- 
cery, in the caſes aforeſaid, and be thereof convicted, 
ſuch perſon ſhall inzut the ſame penalties as if the oath 
had been mate in any of the courts at /Ye/imin/ter. 

$28. 20. Memorials of wills regiſtered within ſix months 
| after the death of the deviſor dying within England, 
IVales, and Berwick, of within three years after the death 
of every devifor dying upon or beyond the ſeas, ſhall be 
effetual, | 


| $:8. 21. In caſe the perfons intereſted in thelands deviſ- | 


ed, byreaſon of the conteſting fuch-will or other inevitable 
diſiculty, without their wiltul negleC&, ſhall be diſabled 
to exhibit a memorial within the times limited, in ſuch 
caſe the regiſtry of the memorial within fix months aſter 
their attainment of- ſuch will, or a probate thereof, or 
removal of the impediment, ſhall be ſufficient, | 

$29. 22, No member of parliament ſhall be capable 
of being choſen Regiſter, or of executing the office, nor 
ſhall any Regiſter or his deputy be capable of being choſen 
a member. - gt $% | 

$28. 23. This act ſhall be a public aft. _ 

In a caſe between purchaſers of lands in Yorkfhrre, 
where the ſecond purchaſer having notice of the firſt 
purchaſe, but' that it was not regiſtered, went on and 
purchaſed the ſame'eſtate, and got his purchaſe regiſter- 
ed; yet it was decreed, that having notice of the firſt 
purchaſe, though it was not regiſtred, bound -him, and 
that getting his own purchaſe firſt regiſtered was a fraud ; 
the dehgn of thoſe aCts being only to give parties notice, 
who might otherwiſe, without ſuch regiſtry, be in'dan- 
ger of being impoſed on by a prior putchaſe or mortgaze, 
which they are in- no danger” of ' when they have notice 
thereof in any manner, though Fm by the regiſtry. _De- 
creed by my Lord Chahcellor my. "br. Ey. Caſes 358, 
21. 12. Bladts'v. Bldges;'* © 0” ot 4 MDT vs 
" Stat: 5' Ann. c. 18. #7, 1. All bargains and fales of 
lands within the ſaid Weſt-riding, inrolled' before the 
Regiſter in the public! office” at' ak/frld; "Mhifl'be*ef- 
| feQtual, according to the aCt 297 H. 8. c. 16. and the Re- 


wy 
ow 
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ſhall have power to take the acknowledgment of the 
bargainors ;' and ſhall igroll ſuch bargains and ſales ; and 


times of inrolling, and, fign the, ſame ; and, the rolls 


thereof ſhall keep in the publick office upon the record a- 
monglt the memorials of deeds, [et oy 
See. 2. Deeds of bargain and ſale ſo inrolled, and co- 
pies of the inrolment thereof, ſhall be allowed in all courts 
as ſufficient evidence, as bargains and ſales inrolled in the 
coung at Feabafnen.-oo OE IG nr 
$27. 3. Such inrolment, of ſuch deed in the Regiſter- 
office ſhall be deemed the'entering of a. memorial; thereof. 
Sect. 4, No judgment, ſtatute, or recognizance (other 
than ſuch as ſhall be Rn into in_ the name and upon 
the proper account of her Majeſty) ſhall affect any land 
in the Weſt-riding, but only from the time that a me- 
morial of ſuch judgement, &c. ſhall be entered at the 
Regiſter-office, expreſſing, in caſe of ſuch judgment, the 
names - of , the plaintiffs, and.the names and additions 


zances, expreſſing the date of ſuch ſtatute or recogni- 
Zance, the names and additions of the cognizors and cog- 
nizees, and for what ſums, and before whom the ſame were 
acknowledged ; and the party ſhall produce and leave 


ment; ſtatute, dr recagnizance, ſigned by the proper officer, 
together with an affidavit ſworn before one of the Judges 
at Y/e/tmin/ler, or a Maſter in Chancery, that ſuch me- 
morial was duly ſigned z which memorial ſuch officer is 
required to giye ſuch plaintiffs or conuzees, or their exe- 
cutors, or adminiſtrators, or attorney, they paying 1 s. 

Sef?. 5. The Regiſter ſhall make an entry, and if re- 
quired give a 3105 1 under his hand, teſtified by two 
winefſes, of ſuch 'mem 


memorial is regiſtered, 
nunſber. TEROE, 

Se27, b. The recognizance entered into by the Re- 
giſter for the faithful performance of his duty ſhall ſtand 


expreſſing in what book, page, and 


ing of the inrolments of all bargains and ſales inrolled 
before the Regiſter, as for the faithful performance of his 
duty in the execution of the oflice of Regiſter. PE ION 

Sz. 7. The Regiſter ſhall be allowed for inrolling 
every ſuch bargain and ſale and memorial, and for cer- 


memorials of deeds and wills, &.  _ 

S:#. 8. If any perſon ſhall forge or counterfeit any 
entry of the acknowledgment of any bargainor in ſuch 
bargain and fale, or any ſuch memorial, certificate or in- 
dorſement, as herein mentioned, and be thereof convict- 
ed, ſuch perſon ſhall incur ſuch penalties as in an at, 
5 Eliz, cap. 14. are impoſed for forging or publiſhing 


moleſted ; and if any perſon ſhall forſwear himſelf be- 
fore the Regilter, or before any Judge or maſter in Chan- 
cery in the caſes herein mentioned, and be thereof con- 
victed, ſuch perſon ſhall incur the ſame penalties, as if 
the oath had been made in any of the courts at HYeftmin- 


/ler. 


$S:&. 9. All certificates required by this aCt, or by the 


the preſence of two perſons, who ſhall ſet their names 


as witneſſes. 


Set. 10..In caſes of mortgages, judgments, ſtatutes; 
and recognizances ; if a certificate ſhall be brought to 


the Regilter, ſigned by the mortgagors and mortgagees; 


plaintiffs and defendants, cognizor and cognizees reſpec- 
tively, their executors, adminiſtrators or aſſigns, and at- 
cſtea by, two witneſſes, whereby it ſhall appear, that all 
monies due have been, paid, in diſcharge thereof ; which 
witneſs ſhall upon oath before the ſaid Regiſter prove 
ſuch monicrs to be ſatisfied, and that they ſaw ſuch cer- 


| rificate ſigned ; the Regiſter ſhall. make an entry in the 


our! op of the regiſter- books, againſt the inrolment of 


ſuch mortgage, or repiſtry of the memorial thereof, and 
| | againſt 


giſter or his deputy (together with one Tuftice of Peace) | 


indorſe /a certificate on ſuch bargains and ſales, of the 


therein of the defendants, the ſums recovered and the 
time of ſigning ; and in caſe of ſtatutes and recogni- 


a ſecurity, as, well for the due inrolment and ſafe keep- 


tificates, copies and ſearches, like fees as for the entering 


of falſe deeds, whereby the freehold of any perſon may be 


| 


| 


| 


with the Regiſtef, to be filed, a memorial of. ſuch judg- 


| memorial of _ any judgment, ſtatute oc 
recognizance, and therein mention the day -on which ſuch _ 


at 2 An. cap. 4. to be given by the Regiſter in caſe of | 
ſearches, ſhall be ſigned by the Regiſter or his deputy, in 


k £6. 
of ſuch judgment, ſtatute, or recog- 
mortgage, &c. was ſatisfied, and ſhall 


© 


againſt the _— 
nizance, | that ſuch 
file ſuch certificate upon record in the ollice., 

Sea. 11. If any judgment, ftatute, or recognizan 


be regiſtered within thirty days after the acknowledgment | 


or ſigning thereof, all the lands that the defendant or 
cognizor had at the time of ſuch acknowledgment or 
{igning, ſhall be bound., 

Seft. 12. This Ct ſhall be a public a. | 

Stat. 6. Ann. c. 35./. 1. A memorial of all conveyances, 
which after the 29th of September 1708, ſhall be made, 
and of all wills where the deviſor ſhall die after the ſaid 
29th of September, concerning, and whereby any lands 
iti the Eaſt-riding of the county of York, or in the town 
and county of Kingfon upon Full, may be affeed, may 
be regiſtered ; and every ſuch deed ſhall be adjudged frau- 
Qulent againſt any ſubfequent purchaſer or morgagee for 
valuable conſideration, unleſs ſuch memorial be regiſter- 
ed, before the regiſtering the memorial of the deed un- 
der which ſuch ſubſequent purchaſer or mortgagee ſhall 
claim; and every ſuch deviſe by will ſhall be adjudged 
fraudulent againſt any ſubſequent purchaſer or mortgagee 
for valuable conſideration, unlefs a memorial of ſuch 
will be regiſtered as is herein direCted. D 

$2. 7. One public office for regiſtering (at the pub- 
lic charge of the Eaft-riding, to bexaifed by the Juſtices 
of peace at their quarter-ſefſions, in ſuch manner as they 
are impoweret to raiſe money for the* repairs of county 
bridges) ſhall be eſtabliſhed at Beverley. KS 

This af contains other direftions to the ſame effel, as 
the aftts 2 Ann. cap. 4. and 5 Ann. cay, 18. with the fol. 
lowing add. tions, or NS RN ITe | 

Sef. 30. In all deeds of bargain and fale inrolled in 
purſuance of this a&t, whereby any eſtate of inheritance 
in fee ſimple is limited to the ba 
the words grant, bargain, and ſell, ſhall amount to, and 
be conſtrued to. be, exprefs covenants to the bargainee, 
his heirs and aſſigns, ſrom the bargainor, for himſelf, his 
heirs, executors and adminiſtrators, thatthe bargainor, not- 
withſtanding any a&t done by him, was at the time of the 
_ execution of ſuch deed ſeiſed of the hereditaments thereby 
granted, bargained, and fold, of an indefeafible eſtate in 
fee-imple, free from all incumbrances (rents and ſervices 
due to the lord of the fee only excepted), and for quiet 
enjoyment thereof againſt the bargainor, his heirs and 
aſſigns, and all claiming under him, and alſo farther 
atlurance thereof to be made by the bargainor, his heirs 
and aftigns, and all claiming under him ; unleſs the ſame 
{hall te reftrained by expreſs words contained in ſuch deed, 
and the bargainee, his heirs, executors, adminiſtrators and 
aiſigns, may in any action aſſign breaches thereupon, as 
tzey might do in caſe ſuch covenants were exprelsly 
inſerted. | | | 

Se. 3t. Every leaf of the regiſter-books and inrol- 
ment-books. ſhall be ſigned by two Juſtices of Peace ap- 
pointed by the Juſtices at their quarter-ſefſions, and an 
entry thereof fhall be made from time to time by the 
clerk of the peace of the faid riding in the order-book 
of the ſellions, and ſigned by the Juſtices that fhall gn 
the regiſter-books and inrolment-books ; and a like en- 
try ſhall be made upon record and ſigned, of the num- 
ber of the books and how marked, and how many pages 
cach of them contains in the Regiſter-office. 

| $242, 34+ All the clauſes in this a&t concerning the 
Eait riding, and the town of K:ng//an upon Fl, and 
not contained in the acts 2 Ann. cap. 4. and 5 Ann.c.18 
thall extend unto all lands within the Weſt-riding (the 
mortgage or purchaſe whereof ſhall exceed 5o/.) as ef- 
icCtually as if the ſame. were inſerted in the ſaid aQs. 

Stat. 7 Ann, cap, 20. ſeft. 1, A memorial of all con- 
veyances, which after the 29th of September 170g, ſhall 
be made, and of all wills where the deviſor ſhall die after 
the (aid day, concerning any lands in the county of 17;4- 
dleſex, may be regiſtered ; and every ſuch conveyarice 
ſhall be adjudged fraudulent againſt any ſubſequeht pur- 
chaſer or mortgagee for valuable conſideration, uvleſs 
| fach memorial thereof be regiitered before the regiſtering 
of the memorial of the deed under which ſuch My 


rRANEc and his heirs, 


RE GC 


quent purchafor or mortgagee ſhall claim ; and every fue; 
deviſe by will ſhall be acjudged fraudulent againſt as 
iubſequent purchaſer or mortgagee for valuable conſide! , 
ation, unleſs a memorial of ſuch will be regiſtered, 7 

Seft. 2, One public office for regiltring ſuch memo 
rials ſhall be ereCted in manner following, viz, 'The " 
of inrolment in Chancery for M7idale/ex, the chief Clerk 
to inrol Pleas in the Queen's Bench, the clerk of 11. 
warrants in the Common Pleas, and the Queen's Remem. 
brancer, or his deputy, in the Exchequer thall be the Re. 
giſters or maſters of the office, and ſhall appoint one or 
{ more perſons, for whom they ſhall be accountable, tg he 
their deputies ; which Regiſters ſhall perform al] things 
intended by this aCt in ſome oflice near the Inns of court 
or Chancery ; and the faid Regiſters ſhall preſent {uh 


Cler!: 


| deputies to the Lord Chancellor, the Chief Jultice of the 


ueen's Bench, the Chief Juſtice of the Common Pjeze 
and the Chief Baron of the Exchequer, to be by three 
of them approved of before ſuch deputies ſhall ente; 
upon the execution of the oflice ; and ſuch deputies may 
be diſplaced by the Lord Chancellor, the Chief juſtice, 
and Chief Baron, or any three of them, by writing ; 
and the Lord Chancellor, the two Chief Jultices, ang 
Chief Baron, or any three of them, ſhall have power to 
_ rules and orders for the government of the {aid 
office. _ 

| ef, 3. Every ſuch Regiſter, before he enter upon the 
execution of the office, ſhall be (worn before the Lord 
Chancellor, the Chief Juſtices, and Chief Baron, or one 
of them, asin 2 Ann. cap. 4. 

Sed. 4. If ſuch perſon appointed Regiſter ſhall be con- 


| victed of any negle&t, miſdemeanor, or fraudulent prac. 


tice, in the office, be ſhall be liable to pay treble damages, 
with full coſts to every perſon injured. _ 

' The five following jections are ta the ſame effec} as (ef, 
7, 8, 17, 20, 21, of the faid aft 2 Ann. C. 4. 

Sec2. x0. In caſe of concealment or ſuppreſſion of any 
will or deviſe, purchaſers ſhall not be diſturbed, unlcis 
the will is actually regittered within five years after the 
death of the deviſor, 

The two following ſefHons are ta the ſame effect as ſe. 12, 
13, of the ſaid att of 2 Ann. © 4... 

_ $28. 13. Each of the Regiſters or mafters, at the time 

of his being ſworn into the office, ſhall enter into a re- 

cognizance with ſureties ls be approved of by the Lori 
Chancellor, the Chief Juſtices, and Chief Baron, or any 

one of them) of the penalty of 2coo/. unto her Majeity, 

to be taken by one of the Chief Juſtices, conditioned for 
his true and faithful performance of his duty in his office, 

in all things direQed by this aCt; the ſame to be tranſ- 
mitted by ſuch Chief Juſtice, within one month aſter the 

date, into the office of her Majelty's Remembrancer & 
the Exchequer. 

$2, 14. The damages to be forfeited by any ſuch Re- 
gifter, for any neglect, miſdemeanor, or fraudulent prac- 
tice, ſhall be recovered in her Majeſty's courts at //e/- 
minſter. ok 

The fellowing ſettion is to the ſame effe&t as ef. 19. of 
the ſfuid afl 2 Ann. C. 4. es | 

Se2.. 16. In caſe of mortgages, if a certificate ſhall be 
brought to the Repiiters, ſigned by the mortgagees, &c. 
that all monijes due upon ſuch mortgage have been paid, 
:. the Regilters ſhall make an entry in the margins of 
the regiſter-books, that ſuch mortgage was fatisſied, 5 
in ſe. 10. of the ſaid att of 5 Ann, c. 18. | 
_ Se. 17, This aCt fhall not extend to any copyhold 
eſtates, or to any leaſe, at rack rent, or to any leaſe not 
exceeding twenty-one years,” where. the atual pollcihon 
goeth along with the leaſe; or to any of the chambers m 
 Serjeants-Inn, the inns of court, or inns of Chancery. 
| The reſt of this adt is to the ſame effe&t as ſeCt. 4, 5+ of 
the ſaid aft 5 Ann. Ce,18. and ieCt. 22, 21. of the ſaid at 
2 Anti. C. 4. 8 roy © FE | 
| * Stat, 8 Geo. 2. cap. 6» ſe. 1. A memorial of all 


- 


deeds and cohveyances, which aſter the 2gth of September 
1736 ſhall be made, and of all wills whece the devilor 
ſhall die after. the ſaid day, and of all judgments, ſta- 


tutes and recognizances (other thar ſuck as ſhall be * 
ODE tere 


| 
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tered into in the name and upon the account of his Ma- 
jeſty) which ſhall be pon or entered into after the 
 faid day, whereby any lands in the North-riding of York= 


ſbire may be affeCted, may be regiſtered, and every ſuch 


deed or conveyance, judgment, Wc. {hall be adjudged 
fraudulent againſt any ſubſequent purchaſer or mort 
gagee, plaintiff or cogniſee, upon vaulable conſideration, 
unleſs ſuch memorial thereof be regiſtered, before the re- 
giſtering of the memorial of the deed or conveyance, 
judgment, &c. under which ſuch ſubſequent purchaſer 
or mortgagee, plaintiff or copniſee, ſhall claim; and 
every ſuch deviſe by will ſhall be adjudged void againſt a 
ſubſequent purchaler or mortgagee, plaintiff or cognilee, 
upon valuable con{ideration, unleſs a memorial of ſuch 
will be regiſtered. | 

$24. 2. One public office for regiſtering ſuch memo- 
rials, ſhall be eſtabliſhed at ſuch market-town, as the 


Juſtices of the Peace ſhall adjudge to be the neareſt to the . 


center of the North-riding, to be managed as in /ez7. 2. of 
the ſaid aft of 2 Ann. 

The following twelve ſeftions are to the ſame effeft as ſeCt. 
2. of the ſaid af? of 6 Ann. an1 ſeCt. 3, 5, 8, 10, 15, 7, 
8, 18, 17, 20, 21. of the ſaid att of 2 Ann. c. 4. 

Seft. 17. In caſes of concealment of any will, no 
purchaſer for valuable conſideration, nor any plaintiff in 
any judgment, or cogniſee of any ſtatute or recognizance, 
ſhall be defeated by any title deviſed by ſuch will, unleſs 
the will be actually regiſtered within three years after the 
death of the devilor. | | 

The t10% {oilowing ſeftions are to the ſame effeft as ſet. 4, 
6, of the ſuid aft of 5 Ann. Cc. 18. 

Set, 21. Bargains and fales of lands within the 
North-ridiog, which ſhall be inrolled by the Regiſter, 
{111} be as etfeCtual as if the ſame had been inrolled ac- 
cording to the act of 275 Hen. 8. cap. 16. And one Juſ- 


tice of peace fhall have power to take the acknowlege- 


ment of the barga:nors ; and the Regiſter ſhall inrol all 
| ſuch bargains and fales, mhd ſhall indorſe a certificate of 
the times of inrolling, as in /e&, 1, of the ſaid aCtof 5 Ann. 
$-4. 22. Any perſon claiming title to any heredita- 
ments in the North-riding, may regiſter at full length in 
the {aid oihce, any deeds, wills, or conveyances, under 
which ſuch title ' ſhall be claimed ; and which ſhall be 
made, and in Cale of wills, where the deviſor ſhall 
dic, after the ſaid 29th of September. 1735, and the ſaid 
Regiſter is authoriſed to 1nrol ſuch deeds, wills, and con- 
veyances ; and the Regiſter ſhall in the margin of ſuch 
inrolment mention the time of inrolment, and ſhall in- 
dorſe and fign a certificate on ſuch deed or will, and ſhall 
keep all the books, wherein ſuch inrolments {hall be 
made, in the ſaid office, there to remain upon record ; 
and all copies of ſuch inrolments,. {igned by the Regiſter, 
and atteſted by two witneſſes, ſhall be good evidence of 
ſuch deeds, wills, or conveyances, deltroyed by fire or 
other accident. y 
$28. 23. At the time any deed or will ſhall be brought 
to be inrolled, one of the witneſſes ſhall make oath or at- 
firmation before the Regiſter, that ſuch deed was duly ex- 
ecuted by the grantors, or that ſuch will was ſigned and 
publiſhed by the deviſor. Ee 
$22. 24. "Such deeds and wills,--as ſhall be made and 
executed in any place not within forty miles of the of- 
fice, may be entered at length, in caſe an affidavit or af- 
 fimation, made before one of the Judges, or a Maſter 
In Chancery, be brought with ſuch deed or will, where- 
in one of the witnefles ſhall ſwear or afhrm, that he ſaw 
the ſaid deeds executed, or fuch will Ggned and pub- 
liſhed, > 
$22. 25, Such inrolment of ſuch deeds and wills ſhall 
be deemed to be the entry of a memorial thereo?, purſu- 
ant to this act. | 
$22. 25. Such Regiſter ſhall be allowed for the entry 
of every memorial 15s. but if ſuch memorial exceed two 
hundred words, 'then after the rate of 4d. a hundred for 
all the words in ſuch memorial, over and above the firſt 
two hundred words ; and the like fees for every bargain 
and fale inrolled, and the deeds and wills regiſtered” at 
length 3 and for every ſcarch 1 5s. 
VoL. ll. NY 120. 


BY 
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| called the Maſter of the King's Bench office, thall be one 


| 2 Hale's Hift. P. C. 324. 


| 


RE. MH 
The fix following ſettions are to the ſame effet as ſeR. 12; 
10, 14, 11, 19. of the ſaid at? of 2 Ann. and (c&. 10, of 
the ſaid at of 5 Ann. c. 18, 
Sec?, 33. If any judgment, ſtatute or recognizance, be 
regiſtered within twenty days after the acknowlegement or 
ſigning thereof, it ſhall be as available as if ſuch memo« 
rial had been entered on the day of the figning or acknow- 


ledgment. 
The re/idue of this aft is to the ſame - ho as ſet. 16, 22, 
- 3Oy ZI of the ſaid 


23 of the ſaidattof 2 Ann. and ſe 
at of 6 Ann. C. 35. 

Stat, 25 Geo. 2. caps 4. ſet. t. The deputy or ſecon- 
dary of the chief clerk to inrol pleas in the King's Bench, 
of the Regiſters of the office for the things contained in 
the 7 Ann. cap. 20. inſtead of the chiet clerk to inrol 
pleas in the King's Bench, with the like powers as by the 
ſaid aCt are given to ſuch chief clerk ; and the chief clerk 
ſhall be diſcharged from being one of the Regiſters for in- 
rolling ſuch deeds, &c. for the county of Middleſex, as 
are mentioned in the ſaid act, and from any diſability 
which ſuch chief clerk as one of the ſaid Regiſters would 
have been ſubject to. 

_ $ee?, 2. Such fecondary, called the Maſter of the King's 
Bench office, ſhall, before he enters upon the ſaid office. 
ot one of ſuch Regiſters, take the oath preſcribed by the 
faid at, and enter into ſuch recognizance as therein men< 
tioned, and be liable to ſuch penalties for miſbehaviour as 
any of the other Regiſters are ſubjeCt to. ; 

Sed?, 3. This aCt ſhall be a publick aCt. 

Regius p2ofeſſor, (mentioned in ſtat. 12 Car: 2. c. 17.) 
Henry VIII. founded five leCtures in each univerſity, viz. 
of Divinity, Hebrew, Greek, Law, and Phyſic; the 
readers of which leCtures are called in the univerſity ſta« 
tutes, Regii profeſſores. | 

RKegnum eccleſiaſticum. In ſome countries formerly, 
the clergy held a double ſupreme power, or two 
kingdoms in every kingdom; the one a Regnum eccle/;- 
a/ticum, abſolute and independent upon any but the Pope, 
over eccleſiaſtical men and cauſes, exempt from the ſecular 
magiſtrate ; and the other a Regnum ſcculare, of the King 
or civil magiſtrate, which had ſubordination and ſubjec- 
tion to the eccleſiaſtical kingdom : but theſe uſurpations 
and abſurdities were exterminated here by King Henry 8; 


Regratoz, ( Regratarius, Fr. regrateur ) Signifies him 
that buys wares or viCtuals on purpoſe to enhance the 
prices; formerly ſuch as bought by great, and fold by 
retail, came under that notion. 27 #. 3. /tat. I. cap. 3. 
But now that name denotes him that buys and ſel}s any 
wares or victuals in the ſame market or fair, or within 
five miles thereof, whereof ſee the ſtat. 5 E.6. c. 14s. 
5 Eliz. 12. and 13 El:z. 25. In the Civil Law ſuch is 
called Dardanarius, a Dardano quodam hujus ſceleris au- 
thare, faith Spelman. Heretofore both the ingro//ſor and 
regrator were Comprehended under the word fore/laller, 
3 Inſt. 195. and as ſuch ſhall be puniſhed, See Fore- 
fralling. FR nt OE 2 ; 

Regula, The book of rules or orders, or ſtatutes in 
a religious convent : ſometimes for the martyrology or 
obituary. | | 

Regulars, /Reg»/ares) Are ſuch as profeſs to live un- 
der ſome certain rule 3 ſuch as monks or canons regular, 
who ought always to be under ſome rule of obedience. 


_ Regulus, Dubregulus, Are words often mentioned 


| 


| 


in the councils of the £ng/;h Saxmns : the firſt ſignifies co 
mes, the other vicecomes. But in many places they fg- 
nify the ſame dignitary; as in theold book in the ar- 
chives of I/orceſter cathedral. Cowell, edit. 1727. See 
Hubregulus. IIET! 

Rehabece facias "fttfinam, quando vicecomes liberavit 
ſeiſinam de majore parte quam deberet, Is a writ judicial. 
Reg. Judic. fol. 13, 51. "There is another writ of this 
name and nature, f. 54. | 

Rehabilitarion, Rehabilitatio, mentioned in flat. 25 
H. 8. cap. 21.) Is one of thoſe exaftions mentioned in 
that ſtatute to be claimed by the Pope heretofore in Eng- 
land, and ſeems to ſignify a bull or breve, for reinabling a 

| 71 ſpicitual 
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fpiritual perſon to exerciſe his function, who was formerly 

diſabled ; or a re/toring to former ability. Cowell, ed. 1727. 
_ Hiejoinder, (Rejwnetio) Is where the defendant in any 
aftion makes anſwer to the plaintiff's replication :. it 1s 
an exception or anſwer thereto, and it ought to be a ſuf- 
ficient anſwer to the replication, and follow and inſorce 
the matter of the bar pleaded. 2 Lill. Abr, 433. The 
defendant is not to rejoin upon ſuch words as are not 
contained in the declaration or replication ; and if the de- 
fendant do in his rejoinder depart from his plea pleaded 
in bar, the rejoinder is not good, becauſe this is uncer- 
tain, and to ſay and unſay, which the law doth not al- 
tow. Mich. 22 Car. B. R. It is obſerved, that in many 
caſes, if the plaintiff m his replication, alleges a new 
matter, the defendant may there make a new anſwer m 
the rejoinder ;z though if the defendant pleads a general 
plea, he ſhall not commonly make that good afterwards, 
by a particular thing in his rejoinder. 5 H. 7. 19. Ruym. 
22. Where a replication 1s pleaded, which 1s ifluable, the 
clerk of the papers, when, he makes up the paper-book, 
doth of courſe make up the rejoinder, and joins the illue 
in it; and it the rejoinder be iſſuable, he hath the making 
up of the ſur-rejoinder to it, and the iſſue therevpon, 
2 Liil. 433, yee Departure, 

\Netaczon, (Relatio) Is a fiftion of law, to make a 
nullity of the thing trom the beginning (tor a certain in- 
tent) which in truth had eflence, and rather for neceſlity, 
ut res magis valeat quam pereat. Co. lib, 3. f. 28. Butler 
and Baker's caſe : but more plainly thus, Relation, 1s 
where, in conſideration of law two times, or other things 
are conſidered ſo as if they were ali one; and by this 
the thing ſubſcquent is ſaid to take its efteEt by relation at 
the time preceding. As if A. deliver a writing to B. to 
be delivered to C. as the deed of A. when C. hath paid a 
ſum of money. Now when the money is paid, and the 


writing delivered; this ſhall be taken as the deed of A. at} 


the time when it was firſt delivered. So bills of parlia- 
ment, to which the King afſents on the laſt day of parlia- 
ment, ſhall relate and be of force from the frit day of the 
beginning of the parliament ; and fo it is of divers other 
like things. Czwell, edit. 2727. 

A conltable took a man who ſtruck another, and after 
ſuffered him to go; and afterwards the party ſtruck died 
of the blow. "This eſcape 1s not felony, and yet it ſhall 
have relation to the ſtriking, in reſpeC£t of him who ſtruck ; 
ex prima cauſa oritur attio; but ſhall not have ſuch rele- 
tion in reſpect of the conſtable who ſuſfered the eſcape. 
Br. Relation, pl. 7. cites 11. Hf. 4. 12. | 

When an erroneous judgment 1s reverſed by writ of 
error, as to the meſne profits, the ſame ſhall have relation, 
| by conſtruCtion of law, to the time of the firſt judgment 
given; and that is to favour juſtice, and advance the 
right of him that had wrong, by the erroneous judgment. 
13 Rep. 21. in Menvil's caſe. LEE 

But if any ſtranger has done a treſpaſs in the mean 
time, he who recovered, after the reverſal of the reco- 
very, thall have an action of treſpaſs againſt the treſ- 
paſtors; and if the defendant pleads, that there is no ſuch 
record, the plaintiff ſhall ſhew the ſpecial matter, and 
maintain his aCtion; ſo that unto the treſpaſſors, who are 
wrong-doers, the law ſhall not make any conltruCtion, 
by way of relation ab initzz, to excuſe them; for then 
the law, by a fiction and conftruction, ſhould do wrong 
to him that recovered by the firſt judgment; for as the 
law chargeth the recoverer with all the meſne profits, ſo it 
gives him remedy, notwithſtanding the reverſal, againſt 
all treſpaſſors in the interim ; for otherwiſe it would, by 
conſtruction of relation, diſcharge tortfeaſors, and charge 
him that recovered with the whole. And ſo he that re 
verſes the Judgment ſhall have an aCtion for all the meſne 
profits againft the recoverer, and the recoverer ſhall have 
action of treſpaſs againſt the treſpaflor. 13 Rep. 21, 22. 
in Ninian Manwil's caſe. 

Relation ſhall in no caſe conclude the King. Arg. Parl. 
Caſes 74. in the caſe of Tye King v. Badon. X 

The King ſhall not be over-reached by relation ; as in 
the caſe of money of an outlaw paid into the Exchequer 
when the outlawry is reverſed ; now by relation the mo- 
ney was the property of the party all the time, but ſuch 
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relation does not over-reach the peeragaues of the Kir 


Per Holt. Skin. 615. Mich 7. WW. 3: 
caſe. S's 

If a gift is made to the King by deed inrolled, and he. 
fore inrolment he grants away the land, the grant is voiq . 
yet the inrolment by relation makes the Jand to paſs t» 
the King from the beginning. Arg. Godb. 376. cites - 
Rep. Butler v. Baker. : 

It 1s a general rule, that relation ſhall not do wrong tg 
ſtrangers. Per Veniris, ]. 2;Vent. 200. Trin. 2 IF. «& 
M.C. B. in the caſe of Thompſon v. Leach. See 18 Jy 
Abr. 285=—294-. h 
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Relato?, (Lat.) A rehearſer, orteller ; alſo applied to 


an informer. Stat. 9 Ann. c. 20, See Q2u0 warranty, 

Hieleaſr, {Relaxatio) Is an infirument whereby ef. 
tates, rights, titles, entries, actions, and other tings are 
{ometimes extinguiſhed, ſometimes transferred, ſometimcs 
«bridged, ſometimes enlarged. 3:1 Symbol part 1. lib. 2, 
jet. 509. And there is a releaſe in fatt, and a releaſe in 
law. Perkins's Grants 91. A releaje in fat, is that which 
the words expreſsly declare. A releaſe in law, is that 
which doth acquit by way of conſequence or intendmens 
of law ; an example whereof you have in Per#ins ut jj. 
pra. How theſe are available and how not, ſee Littht,» 
at large, /ib. 3. cap. 8. Cowell. og” | 

A releaſe is the giving or diſcharging of a right of ac. 
tion which a man hath or may claim againlt another, or 
that which is his; or itis the conveyance of a man's in. 
tereſt or right which he hath to a thing to another who 


hath poſſetſion thereof, or ſome eſtate therein, 4 Bac, 
Abr. 203. | 


Releales are diſtinguiſhed into expreſs releaſes ir deed, * 


and thoſe ariſing - by operation of law ; and are mad 
of lands and tenements, goods and chattels, or of ations 
real, perſonal, and mixt. Co. Lit. 264. a. 

Theſe are to be adapted to the nature of the cafe, and 
the purpoſes for which the releaſe is intended ; ſo that if 
a man be diileited of lands; or diſpoſlefied of goods, nd 
releaſe all actions, he may notwithſtanding enter into his 
lands, or retake his goods, the right and property being 
{till in him, though he has deveſted himſelf of his remedy, 
Fob. 163. 4 Co. 63. | : 

So where a man has divers means to come to hiz right, 
he may releaſe one, and yet take advantage of the other 
but if a man has not any means to come to his right but 
by way of action, there by a releaſe of all actions hisright 


| ot judgment of law is gone, becauſe by his own act he 


has barred bimſelf of all means to come at it. 
Co, Lit. 286. | 

Heretofore releaſes were conftrued with much nicety 
and great ſtrictneſs, and being conſidered as tee deed or 
grant of the party, were, according to the rule of law, 
taken ſtrongeſt againſt the releafor ; they now reccive 
luch interpretation as theſe grants and agreements do, 
and are favoured by the Judges as tending to repoſe and 
+2 Sa Dyer 56. Plawd. 2806, Hel. 15. 8 Che 
148. 
Hence it hath been eſtabliſhed as a general rule in the 
conſtruction of releaſes, that where there are general 
words only in a releaſe they ſha}l be taken moſt {trongly 
againſt the releaſor ; but where there is a. particular reci- 
tal ina deed, and then general words follow, the general 
words ſhall be qualified by the ſpecial words. 1 4a. 
99. 1 Ld. Raym. 235. 


© Us 152, 


1. Of the words and. ceremony required in a releaſe ; and 
| how far a covenant, agreement or a diſpoſition by will may 
operate as a releaſe.” | 
2. Iyat ſhall be releaſed by a releaſe of all claims and 
| demands. 
| Zo IL, hat /ball 
ſuits, | 

4. Hiw far a poſſibility or contingent intereſt may be 


be releaſed by a releaſe of all aftions and 


releaſed, 


i 


1. Of the words and ceremony required in a releaſe ; and 
how far a covenant, agreement or a diſpoſition by will, may 


[operate as a releaſe, 


Littleton 


8K: EL 


_ Littleton tells us, that the proper words of a releaſe are 


-miliſſe, relaxaſſe, & quietum clamaſſe, which molg all the 
ay 7 709% Ld: Coke adds, Renunciare, acquie- 
tare; and ſays, that there are other words which will 
amount to a releaſe as if the leflor grants to the leſſee for 
life, that he ſhall be diſcharged of the rent ; this is a good 
releaſe. Litt. /. 445- Co. Lit. 264. Plow. 140. 

So it hath been held, that a pardon by a&t of parlia- 
ment of all debts and judgments amounis to a releaſe of 
the debt, the word pardon including a releaſe. 1 $14. 

os 

: Fi expreſs releaſe muſt regularly be in writing and by 
deed, according to the common rule, eodem modo oritur, 
dem modo difſelvitur ; fo that a duty arifing by record 
muſt be diſcharged by matter of as high a nature; ſo of 
a bond or other deed. Cy, Lit. 264. b. 1 Rol. Rep. 43 
a Leon. 76, 213. 2 Rol. Abr, 408. 2 Sand. 48. Moor 
$23 066 797+ 

But a promiſe by words may before breach be dif- 


charged or releaſed. 1 Sid, 177, 2 Sid, 78, Cro. Fac. 
433, 620. | BY 
As where 7n aſjun-p/it the plaintiff declared, that the 


defendant for valuable conſideration aſſumed to go a cer- 
tain voyage in ſuch a {hip before Augu/? following, and 
alleged a breach in the non-performance; to which the 
defendant pleaded, that before any breach, the plaintiff 
the fourth of Apri/ at ſuch a place exoneravit eum of the 


faid promiſe; and on. demurrer the plea was held ſujh- | 


cient, without ſhewing how he diſcharged him, or that 
ſuch diſcharge was in writing. Cro. Car. 383. Langden 
'v. Stokes. | 

But where 7n afſump/it for 5. upon exchange of a horſe 
to be paid upon requeſt, the defendant pleaded, that before 
the ation brought the plaintiff did exonerate him of this 
agreement ;z and this plea was reſolved to be ill, for though 
a parol agreement may be diſcharged by parol before cauſe 
of aCtion accrued, yet after that it cannot be diſcharged 
but by deed ; and here the cauſe of aftion did accrue at 
leaſt upon requeſt, and therefore he ſhould have pleaded 
the exoneration before the requeſt. 1 od. 262. 2 Med. 
259. 8, C, Edward v. Weeks, 

In treſpaſs for riding the plaintiff's horſe, the defen- 
dant pleaded that ſuch a day the plaintilf exoneravic him 
of the treſpaſs; and this was held an ill plea, in not 
ſhewing that the diſcharge was in writing, 1 Sid. 293. 
I-i/llake v. Perſe. 

A releaſe of a right in chattels cannot be without deed, 
\ 1 Leon. 283, Per Anderſon Ch. ). 

A covenant perpetual, as that the covenantor will not 
ſue without limitation of time, 1s a defeaſance or abſolute 
releaſe; and this conſtrution has been made to avoid 
circuity of aCtion ; for it in ſuch caſe the party ſhould 
. contrary to his covenant ſue, the other party would re- 
cover preciſely the ſame damages which he ſuſtained by 
the other's ſuing ; but if the covenant be, that he will 
not ſue till ſuch a time, this does not amount to a re- 
leaſe, nor is it pleadable in bar as ſuch, but the party 
hath remedy only on his covenant. door 23. pl. 80, 
olt. 1 Rol. Abr. 939. Bridy. 118. 2 Bulſ. 95, 290. 
Hard. 11%. 3 Lev. 41. 2 Salk. 573, 5. Carth. 210. 
i Ld. Roym. 419, 091. Ss uany 

As in debt upon an obligation, the defendant pleaded 
that the plaintiff by indenture, Ec. did covenant that 
he would nct fue the bond before Michaelmas, intending 
thereby that this was a ſuſpenſion of the aCtion, and con- 
fkequently a releaſe; but upon demurrer the tourt ad- 
Judged, that it only amounted to a covenant, and that 
for breach thereof an action of covenant would lie. Cro. 
Eliz. 352. 1 Ard. 307. 1 Rol. Abr. 939. Deux v. 
Tefferis. / | 

doit the obligeee covenants and grants to and with the 
obligor, that during ninety-nine years he would not put 
the bond in ſvit; this is only a covenant on which an ac- 
tion will lie, but it cannot be pleaded in bar of the bond. 
Carth, 63. Salk. 373. Ailoffe v. Scrimfhire, and ſee 1 
She. 46. S. C. | 

If two are jointly and ſeverally bound in an obliga- 
tion, and the obligee by deed covenants and agrees not 
t0 ſue one of them ; this is'no releaſe, and he may noc- 


releaſe to him to whom it is made ; and Lord C4e fays, 


KL 
withſtanding ſue the other. Co. Car, 55t. March 95. 
2 Salk, 375» | | 
| But if two are jointly and ſeverally bound, a releaſe to 
the one diſcharges the other. 1 Ld. Raym. 420. 

A. covenants with B. to pay him goo. for the uſe of 
the wife of 4. only for her liſez in covenant brought 
on this, and breach aſſigned that there was ſo much of 
the 30o/. arrear, defendant pleads that there was an- 
other indenture between him and the plaintiff ſince the 
date or delivery of the deed of covenant declared on, 
reciting the ſaid covenant and agreement for the pay- 
ment of the gool. wherein it was covenanted and 
agreed, that ſo long as 4 and his wife did cohabit, 
the payment of the 3oo!l.” ſhould ceaſe; and avers that 
they did cohabit for the time the ſaid arrear became 
due, and pleads this in bar of the firft agreement ; and 
though in this caſe there could not have been any great 
miſchief in conftruing the deed pleaded a defeaſance or 
releaſe, there being no other parties to the deed; yet as 
this was a ſum in groſs, and the covenant temporary and 
not perpetual, it was adjudged no bar. 2 Vent. 217. 
Gawden v. Draper. 1 Ld. Raym. 691. S. C. cited per 
Holt, and admitted to be good law ; but he faid, that 
it the 300/, had been a rent, he ſhould have been of opi- 
nion that the ſecond deed would have amounted to a 
grant of the rent for the ſaid time; and ſee 1 Lev. 152. 

It ſeems agreed, that a will, though ſealed and deli- 
vered, cannot amount to a releaſe, becauſe it is ambula- 
tory and revokable during the teſtator's life ; and 'by rea- 
ſon of the executor's conſent requiſite to every diſpoſition 
of a perſonal thing by will, and the injury that might 
accrue to the teſtator's creditors, were a will allowed to 
operate as a releaſe, Stil, 286. 1 Vent. 39. 

And thereſore where in debt upon an obligation, b 
the repreſentative of a teſtator, the defendant pleaded 
that the teſtator by his laſt will in writing releaſed to the 
defendant; this was adjudged ill, and that no advantage 
could be taken hereof by plea, 1 Sid. 421. Pidgeon v. 
Harriſon. Ne © OY 

But it hath been held in equity, that though a will 
cannot enure as a releaſe, yet provided it were exprefſed 
to be the intention of the teſlator that the debt ſhould be 
diſcharged, the will would operate accordingly ; and Lord 
Cowper ſaid, that in ſuch caſe it would be plainly an ab-_ 
ſolute diſcharge of the debt though the teſtator had ſur- 
vived the legatee. 1 Peere W/m's. 85. Elliot v. Davenport. 
2 Vern. 521.8. C. ' 

So in another caſe it was held by Lord King, that a 
releaſe by will can only operate as a legacy, and muſt 
be aſſets to pay the teſtator's debts; and if a debt fo re- 
leaſed by will be afterwards received by the teftator him- 
ſelf in his life-time, the legacy is extinct, and ſuch re- 
leaſe by will intimates no more than that the executors 
ſhould not after the teſtator's death trouble or moleſt the 
debtor. 2 Peer WWm's. 332. Rider v. Wager. 

A. deviſed to his ſervant B. a legacy of gol. and 20/. 
per annum for his life ; and by his will acquits, exonerates, 


| and diſcharges B. of all debts, accounts, reckonings and 


demands whatſoever at.the death of the teſtator ; B. had 
a trunk of his own in which were medals, jewels, &:. and 
it was made a doubt, and directed to be tried at law, whe- 
ther by theſe words the trunk, &c. paſſed or not. 2 Vern. 
115. Fiſh v. Geſſon. 2 

A. deviſes 1co/. to B. and by his will releaſes to B. 
all debrs and demands, and afterwards 4, lends B. 100!/. 
and the queſtion was, whether the will ſhould diſcharge 
the 1007. lent without any new publication, in which the 
court doubted, however decreed payment of the 100. le- 
gacy, and left the excutor to recover the 100/, lent, if 
he could at law, 2 Vern. 136. Roberts v. Bennet. | 

If a debt is mentioned to be deviſed to the debtor with 
words of releaſe or diſcharge of the debt, and the debtor 
die beſore the teſtator ; this will be a lapſed legacy, and 
the debt will ſubſiſt. 2 Fern. 522. admitted, 


2. What ſhall be releaſed by a releaſe of all daims and de- 
mands. | 
Littleton ſays, that a releaſe of all demands is the beſt 


9 that 
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that the word demand is the largeſt word in law except 
claim ; and that areleaſe of demands diſcharges all ſorts of 
actions, rights and titles, conditions before or aſter breach, 
executions, appeals, rents of all kinds, covenants, annut- 
ties, contracts, recognizances, ftatutes, Commons, &c. 
Lit. ſet. 598. Co. Lit. 291. 

But notwithſtanding the large import of the word 
d:mands, yet there are fevecal inſtances (which vide n- 
fra) where the generality of the words hath been rc- 
ſtrained to the particular occaſion for which the releaſe 
was made. 

By a releaſe of all demands, all aQtions real, perſonal 
and mixed, and all aCtions of appeal, are extinet. Lt. 
fſeft. 50g. 8 Co. 154. 

G9 a releaſe of ali demands extends to inheritances, and 
takes away rights of entry, ſeizures, &c. Co. Lit. 291. 
But if the King releaſeth all demands, yet as to him the 
inheritance ſhall not be included, Bro. Prerogative, pl. 62. 
Bridg. 124+» | 

By a releaſe of all demands made to the tenant of the 
land, a common of paſture ſhall be extint. Co, £7. 251 

A releaſe of all demands will bar a demand ot a relic, 
becauſe the relief is by reaſon of the ſeigniory to which it 
belongs. Cro. Face 170. 

If 4. being pofleſſed of goods: loſes them, and they 
come to the hands of B. who being in poſt:ſhon, A. by 
deed releaſes to B. all actions and demands perſonal, 
which at any time before habuit vel habere poturt againit 
B. for any cauſe, matter or, thing whatoſever z this ſhall 
bar 4. of the property of the goods, fo that B. has the 
abſolute right in him by this 1cleaſe. 2 Rel, Abr. 407. 
Fordan v. Saunders. ER, 

By a releaſe of all demands, all manner of executions 
are gone, for the recoverer cannot ſue out a fieri facias, 

capias, or elcgit, without a demand. Zr. jeff. 508, 2 Ro! 
Abr. 407. | 

| By a releaſe of all demands to the conuſor of a ſtatute 
merchant before the day of payment, the conulee ſhall 
be barred of his ation, becaule the duty 1s always in de- 
mand ; yet if he releaſes all his right in the land, 1t is no 
bar. Co. Lit. 291. Bridgm. 124. 

So a bond conditioned to pay money at a day to come, 
is a debt and duty preſently, and may be diſcharged by a 
releaſe of all ations and demands be!ore the day of pay- 
ment. Cyro. Fac. 300. - : | 

But in an aCtion of debt for non-perſormance of an 
award made for the payment of money at a day to come ; 
| there is no preſent debt nor any duty before the day of 
payment is come, and therefore it cannot be diſcharged 
betore the day by a releaſe of all actions and demands. 
Yelv. 214. Cro. fac. 300. 

So if a man deviſes a legacy of 20/. to 7. S. at the 
age of twenty-three, though the legatee, after he attains 
the age of twenty-one, and before the day of payment, 
may releaſe it, yet by the word demands it 1s not releaſed, 
but there muſt be ſpecial words tor the purpoſe. 10 Co. 
51. in Lampet's caſe. | 

A releaſe of all demands does not diſcharge a cove- 
nant not broken at the time 3 as where a leflor, on 
payment of 601. to him by the leſſee, due on a 
Judgment, releaſed to him all demands ; and it was 
adjudged that this did not releaſe a covenant ſor repairs 
not then broken; but it was held, that a releaſe of all 
covenants would have releaſed the covenant. Hancack v. 
Field, Cro. Fac. 173, 2 Rol. Abr. 407. Noy 123. For 
| the difference when broken or not, ſee Dyer 217, Lit. 
Rep. 86. 8 Mnor 34. 3 Leon. 69. 10 C1. 51. 5 Co. 
71. Hoe's caſe. Co. Lit. 292. 8 Co. 153. 1 And. 8, 64. 

If a leſſee for life grants over his eltate by indenture 
reſerving rent during the continuance of the eſtate, and 
afterwards releaſes to the aſſignee all demands ; this ſhall 
diſcharge the rent, for he had the freehold of the rent, 
in him at the time, I/hitton v. Be, 2 Rel. Abr. 408. 
Cro. Jac. 486. Bridgm. 123. 2 Kel, Rep. 20. Poph. 
139. 4 

OR if leſſee for years grants over by indenture all his 
eſtate, reſerving a rent during the term, and aſterwards 


reicaſes to the allignee all demands ; this ſhall releaſe the | 
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cent, for though he cannot have an aQtion to dew. 1 
all the eſtate, yet this is an eſtate in him of the pon } 
and aſhignable over; and in an action of deht for ak 
arrearages after, he ſhall claim it as a duty accrued fro 
the ſaid eftate; and it ſhall not be ſaid that the Fe 
artles annually upon the taking of the profits, but thi, 
had its commencement and creation by the refervat;y, 
and contract, which was before. 2 Rol, 44x, 408 . 
the caſe of //ition v. Be. _ 

If there be leſſee for years rendering rent, and the 1e9; 
grants over the reverſion, and the leſlze aticrns, and after 
leflee afligns over his eſtate, and after the aſſignee of the 
reverſion releaſes all demands to the firſt leflee, yet this 
{hall not releafe the rent, for that there is neither privity 
of the eſtate or contract between them after the don. 
ment ; but it the releaſe had been made to the aflignee, it 
had extinguiſhed the rent. C/l;ns v. Haraing. 2 Pu 
Atr. 408. Mr. 544. C12 Eliz. 600. | 

If he who has a rent-charge in fee releaſes to the tenans 
of the land all demands from the beginning of the world 
till the making of the deed of releafe ; this ſhall diſcharoe 
all the rent, as well that to come as what is »aſt. 20 4; 
pl. 5. 2 Ril. Abr. 408. : Mn 

It is laid by Littleton and Lord Cote, that by a releaſe 
of all demands a rent-lervice ſhall be releafed ; but this 
it is ſaid is to be intended of a rent-iervice in groſs as a 
ſetgniory. {it. ſet. $10, Co.. Lite 291. . And therefore 
in the cate of Her, v. Hanſon, where in covenant brought 
on a covenant in a leaſe for years to pay the ret re- 
ſerved, the defendant pleaded releaſe by the plaintiff of 
all demands at a day before the rent in queftion became 
due ; the plaintiff - replied, that the releaſe was in Pete 
formance of an award of all matters in controvetly he. 
tween the plaintiff and defendant ; and vpon demurter 
it was adjudged by Fer, Mallet, and Hyndl.am, that the 
cent was diſcharged by this releaſe, as it became due hy 
the perception of the profits, and was not like to a rent- 
charge, or a rent parcel of a ſeigniory : and they held, 
that this rent being incident to the reverſion, and part 
thereof, was no more releaſed hereby than the reverſion 
| itfelf was 3 and thar this conftruQion ſhould the rather 
prevail, as it was not the intention of the party to re- 
leaſe this rent. But Twiſden contra; be faid, thit in 1e- 
leafes and deeds when words are heaped up, the party 
that rs to take the advantage may take the flrongeſt word 
and the ſtrongeſt fenfe, and that is the reaſon they 2:c 
put 12 ; and as to the intent, that muſt be vacthered from. 
the words; and men muſt take care what words they 
uſe, ofportet politiam ebedire legibus, non leges priitice z avd 
he ſaid, he could fee no difference between this rent ard 
a rent in fee; both ate rent-ſervices, and ncither de- 
mandable before they become due, otherwilt than as in 
4o Ed. 3. 47. it is ſaid, there 1s a continual dervans be- 
twixt lord ani tenant ; and in' this caſe there is a tenure 
between the leſſee and him in reverſion ; and the reaon 
why the reverhon is not tonched by this releaſe is, be- 
caule it can work only by way of extinguiſhcacnt, and 
not by way of paſling an intereſt ; but ir was adjudzred ut 
ſupra. 1 Lev. gg, 100. 1 Sid. 141. Keb. 409, 510. 
Hen. v. Hanjon. Ge WER SR 
_ 1 he plaintiff declared upon a leafe for years, r-d{cn1ur 
30 5. at Ledy-day and Aichaelmas, and aſſigns for a breach 
non-payment of a year's rent due and en'::.; at Lady-day 
1689. The CefeniJant pleaded a releaſe Gated the 1$th day 
of November 1688, ot all demands ; and upon demurrcr 
judgment was given for the planitiff 5 ſor thc growing 
rent not due, which is incident to the reverſion, is not 
diſcharged, thouph the fir{t half year's rent, which was 
a duty demandable, was releaſed ; but here,the rcleafe be- 
ing pleaded as a bar to ail, which it is not, the plea is 
nanght, and judgment muſt be given for the plaintiff, 
2 Jalk. 578, Stephens v, Snow. 


. 3: Iilhat frall be releaſed by a releaſe of all ations and 

uits. 

A releaſe of all actions diſcharges a bond to pay mo- 

ney on a day to come; forit is Debitum in preſent! 

quamvis fit ſolverdnm in futuro ; and it is a thing merely 
| in 


Pa 


A 


"8 
in -5Qion, and the-right of aftion in him that releaſes, 
though no aCtion will lie when the teleafe is made. Cz. 
Lit. 292. It, SSCL : St et 
But areleaſe of aCtions does not diſcharge a rent be- 
fore the day of payment, for it is neither debitum nor 
lvendum, at the time of the releaſe ; nor is it merely a 
thing in aCtion, for it is grantable over. Cz. Lit. 292. 
So if a man has an annuity, for aterm of years, for life 


or in fee, and he before it be behind releaſes all aftions, | 


this ſhall not releaſe the annuity, for it is not merely in 
aCtion, becauſe it may be granted 'over. Co. Lit. 292. 

i Bulf, 178: Cro. Eliz, 879. Moor, 113. But ſuch 
releaſe ſhall releaſe the arrearages incurred betore. 39 H. 
6. 43. 2 Rot. Jbr. 404: | | | 

It one releaſes omnes querelas aut loguelas, this is as 
large as a releaſ2 of all aCtions, and releaſes all cauſes of 
ation, though no aQion be then depending. Co. Lit. 292, 
 Bya releaſe of all manner of actions, all aftions as 
well criminal as real, perfonal and mixed, are releaſed. 
Co. Lit. 287. Ng, | SE | 

A releaſe of .aCtions real is a good bar in ations mix- 
ed; as aſſiſe of novel diſſeiſin, waſte, quare impedit, an- 
nuity 3 and ſo is a zeleaſe of ations perſonal. C9. Lit. 
284. But not after the grantee has made his eleCtion. 
1 Jones 215, _ | | 

In an appeal of robbery or felony, a releaſe of all ations 

rſonal will not bar, becauſe an appeal, in which the 
appellee: is to have judgment of death, is higher than a 
perſonal a&tion ; but a releaſe of all manner of actions, or 
of all ations criminal, or of all ations mortal, or of all 
actions concerning the pleas of the crown, or of ail ap- 
peals, or of all demands, will be a good bar of any fuch 
anpeal. Co. Lit. 287, 2 Hawk P,C. 196. | 

And in an avpeal of maihem a releaſe of all' aCtions 
perſonal may be pleaded, becauſe damages only recovered, 
Co. Lit. 288. . TE | 

A releaſe of all aCtions is regularly no bar to an exe- 
cution, for execution 1s no action, but begins when the 
action ends. Co. Lit. 28d. 8 Co. 153. | 

Alſo a releaſe of all aftions does not regularly releaſe 
a-writ of error, for it is no ation, but a commiſhon'to 
the Juſtices to examine the record ; bur if therein the 
- plaintiff may recover, or be reſtored to any thing, it 
may be releaſed by the name of action. 2 Infl. 40. Yelv. 
209. Co. Lit. 288. 

' But areleaſe of all ations is a good bar to a ſcire factas, 
though it be a judicial writ, for the defendant may plead 
to it, and it is in nature of a new original given by the 
fiatrite. Co. Lit. 290. Comb. 455. | 

So in replevin a releaſe of all aftions is a good bar, for 
the avowant is defendant, though in ſome reſpects he 1s 

plaintiff, 2 Rel. Rep. 75. | vis 
By a releaſe of all ſuits a man is barred of a writ of 
error. Latch. 110. HDL a | | 

50 by a releaſe of all ſuits a man is barred of execu- 
tivn, becauſe it cannot be had without application to the 
court, and prayer of the party, whiclaig his ſuit. Co, 
Lit. 261. 8 Co. 153. | 

If a diſſciſee rcleaſes to the difſeifor all aQtions ; this 
13 no releaſe of his right of entry, for when a man has 
ſeveral means to come at his right, he may releaſe one 
of them, and yet take benefit of the other. C9. Lit. 28. 
bs 8Co. I4l. | ; 

90 if a man by wrong takes away my goods; if I re- 
leaſe to him all actions: perſonal, yet by law I may take 
the goods out of his poſſeſſion. Co. Lit. 286, Skin. 57. 

It a man releaſes all ations, by this he ſhall releaſe as 
well actions which he has as executor, as thoſe in his / 
own right. 29. £4. 3. 206. 2 Kol. Abr, 404. 2 Ld. 
Raym. 1307. 8. C.' cited by Powel, and ſaid by him to 
be clearly ſo, unleſs there was an aCtion of his own for the 
releaſe to work upon. | 

If a man releaſes all quarrels, a man's deed being 
taken moſt ſtrongly againſt himſelf, it is as beneficial as 
all ations, for by it all ations rea}, perſonal and mixed, 
are releaſed, C9. Lit. 292, | | | 


4 How 
releaſed b 


far a poſſibility or contingent interef ' may be | 
Vou, II, NF. 120. | 


 Preced Chan. 545. 
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RE 1 
It is a peneral rule in our books that a mere poſ-. 
ſibility cannot be relezſed; and the reafon hereof is, that. 
a releaſe ſuppoſeth a right in being, and it was thought 
to countenance maintenance to transfer choſes in aCtion, 
poſhibilities, and contingent intereſts. Co. Lit, 48. as 
Cro. Eliz. 552, F 

Hence it is held, that an heir at law cannot releaſe to 
his father's diſſeiſor in the life-time of the ſather, for the. 
heirſhip of the heir is a contingent thing, for he may 
die in, the life-time of the father, or the father may alien 
the lands, Lit. /ef?. 446. Co. Lit. 265. a, 10. Co. 51. 
Bridgm. 76. 8, P. 

So if the conuſee of a ſtatute releaſes to the conuſor 
all his right to the land, yet he may afterwards ſue exe- 
cution, for he has no right to the land, but only a poſh- 
bility. 1 And. 133. Co. Lit. 265. 2 Rol. Abr, 405. 
Cre, Eliz, 552. figs ds rare dh | 

So if a creditor releaſes to his debtor all the right and 
title which he hath to his lands, and afterwards gets 
judgment againſt him, he may extend a moiety of the 
ſame land, for he had no right to the land at the time of 
the releale, and the land is not bound but in reſpeCt to the 
perſon. 2 Med. 281. - 2 Lev. 215. 

90 _if the. plaintilf releaſes all demands to the bail in 
the King's Bench, and afterwards Judgment be given 
againſt the principal, execution may be ſued againſt the 
bail, for that at the time of the releaſe there was only a 
pollthility of the bail becoming chargeable. 5 Cs, 70. Hee's 
caſe. Co. Lit. 265. Moor 469. Cro. Eliz. 579. Hutt. 17: 
and ſee the caſe of Harriſon v. Huxl:y, Moor 852. 

90 if #, recovers in treſpaſs againſt B. in B. R. and 
B. brings a writ of efror, pending which A. releaſes 
to B, all executions, nd aſter the-judgment 1s affirmed, 
and new damages given to A. for the delay vpon the ſta- 
tute of 3 77. 7. this releaſe ſhall not bar 4. to haye execu- 
tion of thoſe damages, becauſe he had not any right to 
have execution, nor to any duty at the time the releaſe 
was made. 2 Rol. Abr. 404. Cro. Fac. 337. 1 Rol, Rep.. 
11, Chiid v. Durant. | Tags i 

A releaſe to, the huſband and wife for liſe, the re- 
mainder to the ſurvivor of them for twenty-one years z 
the huſband grants it over, and though he ſurvived, yet 
the grant was held void becauſe it was contingent. Poph, 
5. IO Co. $51, Hut. 17. Raym. 146. 

If the next preſentation to a church be granted to 4, 
and B. and living the incumbent, . releaſes all his eſtate, 
title and intereſt to B. this releaſe is void, it being of a_ 
choſe in aCtion,; ſecus had the releaſe been made atter the 
avoidance, at which time the intereſt would have been 
veſted in 4. Cro. Eliz. 113, boo. Owen 85. 1 Leon. 
167. 3 Leon. 256. and Dyer 244. 10 Co. 48. like 

oint. 

F From the reaſons herein it was held, that if at Com- 
mon Law a woman before marriage had accepted of a 
jointure in bar and fatisfaCtion of dower, that this would 
not have bound her, becauſe at the time ſhe, had no right 
to dower. 4 Co. 1. Pernor's caſe, Y 

_ A city orphan cannot at law releaſe her orphanage part 
to her father, for ſhe hath no right in her during the 
life of her father ; but it hath been held in equity, that 
ſuch releaſe being for a valuable conſideration, as upon 
the marriage of a daughter, and a portion given her by 
the father, ſuch releaſe may operate as an agreement to 
walve the orphanage, and hath accordingly been ſo de- 
creed in equity. 1 ; 59 W's. 638. 2 Peere Wits. 527. 


If there be a deviſe of a term for years to A. for life, re- 
mainder to B. B. may releaſe his right to /. and ſuch re- . 
leaſe ſhall extinguiſh his intereſt, though it was objeed, 
that B. had only a poſſibility, at the time of the releaſe 
made, 10 Co. 47. Lampet's caſe. p zi 

But it was held ih the abovementioned cafe of Lam-' 
pet, and hath in like manner been held in other caſes, 
that B. could not aſſign over his intereſt to a ſtranger 
in the life-time of 4. the ſame being only a choſe in 


| ation, and a mere peoſlibility, inaſmuch as an. eſtate for 


life is in ſuppoſition of law a larger eſtate than. for an 
number of years, 10 Co. 47. 4 Co, 66. 1 Sid. 188. 


Raym, 146. 
7 M But 


88-6 
that the word demand is the largeſt word 1n law except 
| claim ; and that areleaſe of demands diſcharges all forts of 
actions, rights and titles, conditions before or aſter breach, 
executions, appeals, rents of all kinds, covenants, annut- 
tics, contracts, recognizances, ftatutes, commons, &c. 


Lit. ſe. 598. Co. Lit. 291. 

But notwithſtanding the large import of the word 
d:mands, yet there are fevecal inſtances (which vide n- 
fra) where the generality of the words hath been rc- 
ſtrained to the particular occaſion for which the releaſe 
was made. _ 

By a releaſe of all demands, all aCtions real, perſonal 
and mixed, and all actions of appeal, are extinct. Lt. 

edt. . $:G8- 154: | 
þ $5 > retunks of all demands extends to inheritances, and 
takes away rights of entry, ſeizures, &c. Co. Lit. 291. 
But if the King releaſeth all demands, yet as to him the 
| inheritance ſhall not be included, Bro. Prerogative, pl. 62. 
Bridg. I 24» | ; ; 

By a releaſe of all demands made to the tenant of the 
land, a common of paſture ſhall be extint. Co. £it. 251 

A releaſe of all demands will bar a demand ot a relict, 
becauſe the relief is by reaſon of the {eigniory to which it 
belongs. Cre. Fac. 170. ; | 

If 4. being poſlefled of goods, loſes them, and they 
come to the hands of B. who being in polſſ:ſhon, A. by 
deed releaſes to B. all ations and demands perſonal, 
which at any time before habuit vel habere pottt againit 
B_ for any cauſe, matter or, thing whatoſever ; this {þail 
bar 4. of the property of the gouds, fo that B. has the 
abſolute right in him by this 1cleaſe. 2 Rel, Abr. 407. 
Fordan v. Saunders. Hs 

By a releaſe of all demands, all manner of executions 
are gone, for the recoverer cannot ſue out a fiers facius, 
£1þias, or elcgit, without a demand. £Zzi. jeft. 508, 2 Ro! 
Abr. 407. | | 

By a releaſe of all demands to the conuſor of a ſtatute 
merchant before the day of- payment, the conuſee ſhall 
be barred of his aQtion, becaule the duty is always in de- 
mand ; yet if he releaſes all his right in the land, it is no 
bar. Co. Lit. 291. Bridgm. 124. | 

So a bond conditioned to pay money at a day to come, 
is a debt and duty preſently, and may be diſcharged by a 
releaſe of all actions and demands belore the day. of pay- 
ment. Cro. Fac. 300. Se 

But in an aCtion of debt for non-perſormance of an 
award made for the payment of money at a day to come ; 
there is no preſent debt nor any duty belore the day of 
payment is come, and therefore it cannot be diſcharged 
betore the day by a releaſe of all actions and demands. 
Yelv. 214. Cro. Jac. 300. .. | 

So if a man deviſes a legacy of 207. to 7. S. at the 
age of twenty-three, though the legatee, after he attains 
the age of twenty-one, and before the day of payment, 
may releaſe it, yet by the word demands it is not releaſed, 
but there muſt be ſpecial words tor the purpoſe. 10 Co. 
51. in Lampet's caſe. Ne 
| A releaſe of all demands does not diſcharge a cove- 

nant not broken at the time 3 as where a leflor, on 
payment of 601. to him by the leſſee, due on a 
judgment, releaſed to him all demands ; and it was 
adjudged that this did not releaſe a covenant for repairs 
not then broken ; but it was held, that a releaſe of all 
covenants would have releaſed the covenant. Hanceck v. 
Field, Cro. Fac. 173, 2 Rol. Abr. 407. Nay 123. For 
the difference when broken or not, ſee Dyer 217, Lit. 
| Rep. 86. 8 Manor 34. 3 Leon. 6g. 10Cr. 5l. 5 Co. 
71. Hoe's caſe. Co. Lit. 292. 8 Co. 153. 1 And.s8, 64. 

If a leſſee for life grants over his eltate by indenture 
reſerving rent during the continuance of the eſtate, and 
afterwards releaſes to the aſſignee all demands ; this ſhall 
diſcharge the rent, for he had the freehold of the rent, 
in him at the time, I/hitton v, Be, 2 Rel. Abr, 408. 
Cro. Jac. 486. Bridgm. 123. 2 Rel, Rep. 20. Poph. 
136. | 

"50 if leſſee for years grants over by indenture all his 
eſtate, reſerving a rent during the term, and afterwards 
releaſes to the aflignee all demands ; this ſhall relcaſe the 


K:.B-. 1 

rent, for though he cannot have an ation to 
all the eſtate, yet this is an eſtate in him of t 
and aſſignable over; and in an aQtion of deht for a 
arrearages after, he ſhall claim it as a duty accrued fro: 
the ſaid eſtate; and it ſhall not be ſaid that the Fore 
artſes annually upon the taking of the profits, but the. 
had its commencement and creation by the refervatio. 
and contract, which was before. 
the cale of I/itton v. Bie. 

If there be leſſee for years rendering rent, and the leJor 
grants over the reverſion, and the leſlze atticrns, and after 
leſlee afligns over his eſtate, and after the aſſignee of the 
reverſion releaſes all demands ro the firlt leflee, yet this 
{hall not releaſe the rent, for that there is neither privity 
of the eſtate or contract between thera after the dion. 
ment ; but if the releaſe had been made to the aflignee, ie 
had extinguiſhed the rent. Clins v. Harding, 2 Pat 
Abr. 408. Mr. 544. C12 Eliz. bo. | I 

It he who has a rent-charge in fee releaſes to the tenant 
of the land all demands from the beginning of the world 
till the making of the deed of releafe ; this {hall diſcharoe 
all the rent, as weil that to come as what is alt, 20 Air 
pl. 5. 2 Ril. Abr. 408. ; 

It is laid by Zrttl:ton and Lord Cote, that by a releaſe 
of all dzmands a rent-iervice ſhall be releafed ; but this 


demand 
he rent 


il 
2 Rel, Abr. 408. Lit 


| cauſe it can work only by way of extingviſhment, and 


it is ſaid is to be intended of a rent-ſervice in groſs as a 
ſeigniory. Lit. fet?. 510. Co. Lit, 291, And. therefore 
in the cafe of Her. v. Hanſen, where m covenant broupht 
on a covenant in a leaſe for years\to pay the rei; re- 
ſerved, the defendant pleaded releaſe by the plainif «& 
all demands at a day before the rent in queflicn became 
Que ; the plaintiff replied, that the releaſe was in ner- 
formance of an award of all matters in controverſy be. 
tween the plaintiff and defendant ; and vpon demurter 
it was adjudged by F:/ter, Mallet, and Hyndl am, that the 
cent was diſcharged by this releaſe, as it became due hy 
the perception of the profits, and was not like to a rent- 
charge, or a rent parcel of a ſeigniory : and they held, 
that this rent being incident to the reverſion, and part 
thereof, was -no more releaſed hereby than the reyerfioy 
itſelf was 3 and thar this conftructien ſhould the rather 
prevail, as it was not the intention. of - the party to re- 
leaſe this rent. But Twiſden contra; he faid, thit in 1- 
leaſes and deeds when words are heaped vp, the perty 
that ts to take the advantage may take the ftrongeſt word 
and the ſtrongeſt ſenfe, and that is the reaſon they wc 
put 1iT - and as to the intent, that muſt be gathered from 
the words; and men muſt take care what words they 
uſe, ' oportet politiam obedire legibus, non leges þ3iitice ; avd 
he ſaid, he could fee no difference between this rent ard 
a rent in fee; both aie rent-ſervices, and ncither de- 
mandable before they become due, otherwiſe than as in 
4o Ed. 3. 47. it is faid, there 1s a continual dernan.! be- 
twixt lord an tenant ;z and in this caſe there is a tenure 
between the leflee and him in reverſion; and the reaſon 
why the reverſion is not touched by this releaſe is, be- 


not by way of paſſing an intereſt ; but ir was adjudzred uf 
ſupra, 1 Lev. gg, 100. 1 Sid, 141. Keb, 4539, 510. 
Hen. v. Hanjon. ; 

1] he plaintiff declared upon a leafe for years, r-d{:nun 
305. at Ledy-day and Michaelmas, and aſſizns for 2 breach 
non-payment of a year's rent due and eni!':: ; at Ladj-day 
1689. The defendant pleaded a releaſe dated the 18th day 
of November 1688, ot all demands ; and upon demircr 
judgment was given for the planitiff 53 ſor he growing 
rent not due, which is incident to the reverſion, is not 
diſcharged, thouph the firft half year's rent, which was 
a duty demandable, was releafed ; but here;the rcleaſe be- 
ing pleaded as a bar to all, which it is not, the plea is 
naught, and judgment muſt be given for the plaintiff. 
2 dalk. 578, Stephens v, Snow. | 


; 3. What frall be releaſed by a releaſe of all aftions and 

uits. | | 
A releaſe of all actions diſcharges a bond to pay mo- 
ney on a day to come ; for it is Debitum in praſent!, 
quamvis fit ſolverdum in futuro ; and it is a thing merely 
SO ELLER in 
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in-iQtion, and the-right of aQion in him that releaſes, 
though no aCtion will lie whep the teleafe is made. 'C, 


But areleaſe of aCtions does not diſcharge a rent be- 


fore the day of payment, for it is neither debitum nor 
-lvendum, at the time of the releaſe ; nor is it merely a 
thing in aCtion, for it is grantable over. C9. Lit. 292. 

So if a man has an annuity, for aterm of years, for liſe 


or in fee, and he before it be behind releaſes all aQtions, | 


this ſhall not releaſe the annuity, for it is not merely in 
action, becauſe it may be granted 'over. Co. Lit. 292. 
i Bulft, 178. Cre. Eliz, 879. Moor. 113. But ſuch 
releaſe ſhall releaſe the arrearages incurred before. 39 H. 
6. 43 2 Rl. br. 404: | y 

It one releaſes emnes querelas aut loquelas, this is as 
Iirge as a releaſe of all aCtions, and releaſes all cauſes of 
ation, though no aQion be then depending. Co. Lit. 292. 

By a releaſe of all manner of aCtions, all aftions as 
well criminal as real, perfonal and mixed, are releaſed. 
Co. Lit. 287. fi 

A releaſe of aCtions real is a good bar in ations mix- 
ed; as alliſe of novel difſeilin, waſte, quare 1mpedit, an- 
nuity 3 and fo is a veleaſe of aRions perſonal. C9. Lit. 
284, But not after the grantee has made his election. 
1 Jones 215. | 
In an appeal of robbery or felony, a rcleafe of all ations 
perſonal will not bar, becauſe an appeal, in which the 
appellee is to have judgment of death, 1s higher than a 

erfonal ation ; but a releaſe of all manner of actions, or 
of all actions criminal, or of all ations mortal, or of all 
ations concerning the pleas of the crown, or af ail ap- 
peals, or of all demands, will be a good bar of any fuch 
appeal. Co. Lit. 287, 2 Hawk P,C. 196. 

And in an appeal of maihem a releaſe of all; aftions 
perſonal may be pleaded, becauſe damages only recovered. 
Co. Lit. 288. | | | 

A releaſe of all aCtions is regularly no bar to an exe- 
cution, for execution 1s no aCtion, but begins when the 
action ends." Co. Lit. 2Bg. 8 Co. 153. I bY 

Alſo a releaſe of all a&tions does not regularly releaſe 
a.writ of error, for it is no aCtion, but a commiſhon to 
the Juſtices to examine the record ; bur if therein the 
plaintiff may recover, or be reſtored to any thing, it 
may be releaſed by the name of action. 2 1nft. go. Yetv. 
209. Co. Lit. 288. | | 
- But areleaſe of all ations is a good bar to a ſcire facias, 
though it be a judicial writ, for the defendant may plead 
to it, and it is in nature of a new original given by the 
fiatrte, Co. Lit, 290. Comb. 455. 

So in replevin a releaſe of all actions is a good bar, for 
the avowant is defendant, though in ſome reſpects he 1s 
plaintiff, 2 Rel. Rep. 75, : 

By a releaſe of all ſuits a man is barred of a writ of 
error. Latch. 110. ES 

50 by a releaſe of all ſuits a man is barred of execu- 
tion, becauſe it cannot be had without application to the 
court, and prayer of the party, which is his fuit. Cs, 
Lit. 261. & C9. 153; | 

if a difleiſee rcleaſes to the difleiſor all ations ; this 
13 no releaſe of his right of entry, for when a man has 
ſeveral means to come at his right, he may releafe one 
of them, and yet take benefit of the other. Co. Lit. 28. 
 b,  8Co., 141. | 

90'if a man by wrong takes away my goods; if I re- 
leaſe to him all ations perſonal, yet by law I may take 
the goods out of his poſſeſſion. Co. Lit. 286, Skin. 57. 

It a man releaſes all aftions, by this he ſhall releaſe as 
well aCtions which he has as executor, as thoſe in his 
own right. 29. Fd. 3. 206. 2 Rol. Abr, 404. 2 Ld. 
Raym. 1307. 8. C.* cited by Powel, and ſaid by him to 
be clearly ſo, unleſs there was an aCtion of his own for the 
releaſe to work upon. : 

If a man releaſes all quarrels, a man's deed being 
taken molt ſtrongly againſt himſelf, it is as beneficial as 
all aCtions, for by it all aCtions rea}, perſonal and mixed, 
are releaſed, C9. Lit. 292, | 
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far a poſſibility or contingent intereſt may be 


| a releaſe ſuppoleth a right in Beings 


; 


R L 
Te is a, general rule in_our books that a mere po!- 
ſibility cannot be releaſed; and the reafon hereof is, that. 
| tha and it was thought 
to countenance maintenance to transfer choſes in aCtion, 
poſſibilities, and contingent intereſts. Co. Lit, 48. as 
Cro. Eliz. 552, 
Hence it is held, that an heir at law cannot releaſe to 
his father's diſſciſor in the liſe-time of the father, for the 
heirſhip of the heir is a contingent thing, for he may. 


{He in, the life-time of the father, or the father may alien 


the Iands. Lit. /ef?. 446. Co. Lit. 26c. a, to. Co. cr, 
Bridgm. 76. $, fp " NN he 
So if the conuſee of a ſtatute releaſes to the conuſor 
all his right to the Jand, yet he may afterwards ſue exc- 
cution, for he has no right to the land, but only a poſh- 
bility. 1 And. 133. Co. Lit. 265. -2 Rel. Abr, 405. 
Cre. E'tz, 552, | | as. 
So if acreditor releaſes to his debtor all the right and 
title which he hath to his lands, and afterwards gets 
judgment againſt him, he may extend a moiety of the 
{lame land, for he had no right to the land at the time of 
the releale, and the land is not bound but in reſpeCt to the 
perſon. 2 Med. 281. 2 Lev. 215. 


90 if the. plaintiff releaſes all demands to the bail in 


the King's Bench, and. afterwards judgment be given 


againſt the principal, execution may be ſucd againſt the 
bail, for that at the time of the releaſe there was only a 
pollthility of the bail becoming chargeable. 5 Co. 70. Hoe's 
caſe. Co. Lit. 265. Meer 469. Cro. Eliz. 579. Hut. 17. 
and ſee the cafe of Harrijon v. Huxl:y, Moor 852. 

90 if , recovets in treſpaſs againſt B. in B. R. and 
B. brings a writ of efror, pending which 4. releaſes 
to B, all executions, £2 aſter the judgment is affirmed, 
and new damages given to A, for the delay upon the ſta- 
tute of 3 77. 7. this releaſe ſhall not bar A. to haye execu- 
tion of thoſe damages, becauſe he had not any right to 
have execution, nor to any duty at the time the releaſe 
was made. 2 Rol. Abr. 404. Cro. Fac. 337. 1 Rol. Rep... 
11, Chi:d ve Durant. ©, | | 

A releaſe to, the huſband and wife ſor liſe, the re- 
mainder to the ſurvivor of them for twenty-one years 
the huſband grants it over, and though he ſurvived, yet 
the grant was held void. becauſe it was contingent. Peph, 
5, IO Co. 51. Hut. 17. Raym. 146. 

If the next preſentation to a church be, pranted to 4, 


and B. and living the incumbent, A. releaſes all his eſtate, 


title and intereſt to B. this releaſe is void, it being of a 
choſe in aQtion,; /ecus had the releaſe been made atter the 
avoidance, at which time the intereſt would have been 
veſted in 4. Cro. Eliz. 173, 600. Owen 85. 1 Leon. 
167. 3 Leon. 256, and Dyer 244. 10 Co. 48. like 
oint. | 
4 From the reaſons herein it was held, that if at Com- 
mon Law a woman before marriage had accepted of a 
jointure in bar and fatisfaEtion of dower, that this would 
not have bound her, becauſe at the time ſhe, had no right 
to dower. 4 Co. 1. Pernzr's caſe, 
A city orphan cannot at law relcaſe her orphanage part 
to her father, for ſhe hath no right in her during the 


life of her father ; but it hath been held in equity, - that. 


ſuch releaſe being for a valuable conſideration, as upon 
the marriage of a daughter, and a portion given her by 
the father, ſuch releaſe may operate as an agreement to 
walve the orphanage, and hath accordingly been ſo de- 
creed in equity. 1 | Il m's. 638. 2 Peere Wis. 527. 
Preced Chan. 545, © : x 
If there be a deviſe of a term for years to A. ſor life, re- 
mainder to B. B. may releaſe his right to /. and ſuch re- . 
leafe ſhall extinguiſh his intereſt, though it was objected, 
that B. had only a poſſibility, at the time of the releaſe 
made, 10 Co.47. Lamper's caſe. | 
But it was held in the abovementioned cafe of Lam-. 
pet, and hath in like manner been held in other caſes, 
that B, could not aſſign over his intereſt to a ſtranger 
in the life-time of 4. the ſame being only a choſe in 
action, and a mere poſlibility, inaſmuch as an eſtate for 
life is in ſuppoſition ef law a larger eſtate than. for an 
number of years, 10 Co. 47. 4 Co, 66. 1 Sid. 188. 


Raym, 146. 
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But later reſolutions, eſpecially thoſe which have been | | 


in courts of equity, have made a great alteration in this 
doCtrine. 2 Per. 563. | 

As in the caſe of Cole v. More, where one poſſeſſed of a 
a term deviſed it to /. for life, reminder to B. and made 
A. executor ; B. deviſed this remainder to C. and died in 
the liſe-time of 4. and in order to defeat C. of his intereſt, 
A. aſſigned his term to a third perſon: and it was de- 
creed by Lord Chancellor Elleſmere, that A the executor 
and deviſee for life, was a truſtee for B. and ſhould not 
be at liberty to deſtroy this remainder, but that the executor 
mould preſerve the leaſe, ſo as it might go according to 
the will, with the performance whereof the executor was 
intruſted, Moor. 8cb. is 

So in the caſe of Goring ve Bickerſtaff, where the 
truſt of a term was deviſed to . for life, remainder to B. 
it was agreed by all, that B, might aſſign over this truſt, 
which ſhews that a truſt of a term in remainder may be 
transferred over by deed, 1 Chan. Ca. 4. 

One poſleſſed of a term for years deviſed it to A. for 
life, remainder to B. B. in the life-time of A. deviſed 
his remainder to F. $. who deviſed it over and the 
queſtion was, Whether A. (the devilee for life) being 
dead, the devifee of F. S. ſhould have the term, or 
whether it ſhould go to the adminiſtrator de bonts non ; 
and it was decreed for the deviſce of 7. S. and the admi- 
niſtrator de bonis non of B. was direCted to aſſign over the 

| term to him. 1 Peere Wm's. 572. Wind. v. lchyl. 

And in the caſe of Theobald v. Daffay, in the houſe of 
Lords, March 1729-30; it was (intra alia); determined 
that a poſſibility of a term is aſſignable for a good conh- 
deration. 


It is laid down in Hoe's cafe, that a duty uncertain at 


firſt, which upon a condition precedent is to be made cer- 
tain afterwards, is but a poſſibility, which cannot be re- 
leaſed. 5 Co. 502. 2 Med. 281, . 

As a nomine pane waiting on a rent which cannot be 
releaſed till the rent is behind, as the non-payment of the 
rent makes the nomine pene a duty. Yelv. 215. Brownl. 
116. Bridges v. Enton. | | 

So if a man covenants to pay 10/7. on the birth of a 
child, the covenantor cannot be releaſed of the 10/, it 
reſting merely in contingency whether ſuch child will ever 

| be born or not. Yel. 192. Neal v. Sheffield, 

So if an award be, that upon the plaintifPs delivering 
the defendant by a certain day a load of hay, the defen- 
dant ſhall pay bim 10/7. in this cafe the 10/. cannot be 
releaſed before the day, for it reſts merely in poſlibility 
and contingency, whether the money ſhall ever be paid, 
for it becomes a duty on the delivery of the hay only, and 
not before. Yelv. 215. 

In a debt upon a bond againſt the defendant as admini- 
ftcator, &c the defendant pleaded a releale, whereby the 
plaintiff, reciting there were ſeveral controverſies be- 
tween the defendant and him about a legacy and the 

' right of adminiſtration, releaſes to the defendant all his 
tight, title, intereſt, and Jemand of, in, and to the perſo- 
nal eſtate of the inteſtate ; and on demurrer this was 
held to be no plea; and a difference was taken by Ch, 
J. Holt, between a releaſe of all demands to the perſon 
of the obligor or adminiſtrator, and a releaſe of all de- 
mands fo the perſonal eſtate of the obligor or admini- 
ftrator ; that the laſt will not diſcharge the bond as the 

| other may, becauſe the bond does not give any right or 
demand upon the perfonal eſtate, &c. until judgment and 
execution ſued, Salk, 575. 2 Ld. Raym. 585. Topham 
V. Tallirs. | | ; 

If A. promiſes B. in confideration that he will ſell to 
his ſon certain merchandize at ſuch a price, that if his 
ſon does rict pay it at the feaſt of St. Michael next en- 
ſuing, he himſelf will pay it ; and before dichaelmas A. 
releaſes all actions and demands to him who made the 
promiſe; this ſhall not releaſe the a//umpſit, for till 
Michatlmas it cannot be known whether his ſon will 
have paid it or not, and till default of payment by him, 
the other is not bound to pay it, and ſo it is a mere contin» 

' gency till Michae/mas, which cannci be retealed. 2 Rot. 

Abr. 497 408. Briſcre v. Alter. 


A 


| away 3; as abjuration 1s a forſwearing of the real 


j of his hands ; and the money thus paid was called a re- 


0B :Þ 
For mare learning on this ſubje&, ſee Bac. A 
18. Vin. Abr. zt. rErobeg POVO I | __ 
Relegation, (Relegatio,) A baniſhing or ſending 1 


and 


ever, fo relegation is taken for a baniſhment for a or 
only. Co. en Lit. fel, 133, _ Y 
Relief, ( Relevamen, but in Domeſday, Relevatio, 1, 

levium) Signifies a certain ſum of money which the *y 
nant, holding by knights ſervice, grand ferjeanty _ 
other tenure (for which homage or legal ſervice is due), 
an being at full age at the death of his anceſtor paid 
unto his Lord at his enterance. Mag. Chart. cap. 2 and 
31 E!iz. 1, Stot. 1» Braflon, lib, 2. cap. 36. affirms 
that it is called a relief, Quin hareditas gue jacens fait 
per anteceſſorts deceſſum, relevatur in manus heredum. «2 
propter fattam relevationem, factenda erit ab havede os 
dam preflatio que diutur relevium : and Britton c, 6 

Of this alſo ſpeaks the Grand Cuſtomary of Normans 
cap. 34+ Skene de Verbor, Signif. verb. Relevium, faith, 
Relief, is a French word, from the Latin relevare, which 
is to relieve or to take up that which is fallen ; for it is 
given by the tenant or vaſſal that is of perfect age, after 
the expiring of the wardſhip to his ſuperior Lord, of 
whom he held his lands by knights-ſervice, that is, by 
ward and relief : for by payment thereof he relieves, 
and, as It were, raiſeth up again his lands aſter they 
were fallen down into his ſuperior's hands, by reaſon of 
wardſhip, Sc. See him at large. See Srat. 12, Car. 2, 
cap. 24. Relief is otherwiſe thus explained, viz. a fey- 
datory or beneficiary eſtate in lands was at firſt granted 
only for life, and after the death of the vaſlal it returned 
to the chief Lord, for which reafon it was called feudum 
caducum, viz. fallen to the Lord by the death of the te- 
nant ; afterwards theſe feadatory eſtates being turned in. 
to an inheritance by the connivance and aſſent of the 
chief Lord, when the poſſeflor of ſuch an eſtate died, it 
was called hereditas caduca, 1. e. it was fallen to the 
chief Lord, to whom the heir having paid a certain ſum 
of money, he did then relevare hereditatem caducam out 


liefe This mult be'underſtood after the Conqueſt ; for 
in the time of the Saxons, there were no reliefs, but be 
179ts patd to the Lord at the death of his tenant, which 
in thole days were horſes, arms, &c.” and ſuch tributes 
could not be exaCted of the Englih immediately after 
the Conquelt, for they were deprived of both by the | 
Normans ; and inſtead thereof in many places, the pay- 
ment of certain ſums of money was ſubſtituted, which 
they called a relief, and which continues to this day. 
| Relief reaſonable: it is likewiſe ſometimes called lawful and 
ancient relief, which is enjoined by ſome law, or becomes 
| due by cuſtom, and doth not depend upon the will of 
the Lord, viz. In a charter of King John, mentioned 
by idatt. Pariſ. pag. 178. Si quis comitum wel baranum 
 noſtorum, froe aliorum tenentium de nobis in capite, per ſer- 
uitium militare, mariuus fuerit, & cum deceſſerit heres ſuus 
pleng etatts fuerit & relevium debeat, habeat hereditatim 
ſuam per aniiquum relevium : and what that was we may 
read in the laws of J{!{;am the Conqueror, cap. 22. and 
of Henry 4. cap. 14. and before that time in the Jaws of 
Canutnus, cap. 97. viz. The relief of an Earl was eight 
war-horſes with their bridles and ſaddles, four loricas, 
four helmets, four ſhields, four pikes, four ſwords, four 
hunting-horſes and a palfrey, with their bridles and 
faddles: the relief of a baron or thane was four horſes, 
two with furniture, and two without ; two ſwords, four 
lances, four ſhields, and a helmet, cum lorica, and fifty 
marks in gold. The relief of a vavaſor was his father's 
horſe, his helmet, ſhield, lance, and ſword, which he had 
at his death. The relief of a villian or a countryman was 
his beſt beaſt, Wc. Cowell, edit, 1727. | 

Keiigion, ( Religio,) Is virtue, as founded upon reve- 
rence of God, and expeCtation of future rewards and 
puniſhments; a ſyſtem of Divine faith and worſhip as 
oppoſite to others. Fohbnſe That habit of reverence to-+ 
wards the Divine Nature, whereby we are enabled and 
inclined to ſerve and worſhip him after ſuch a manner 
as we conceive molt acceptable to him, is called 7e/igimn, 


| 27 Wilkins 
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J/ilkins. All blaſphemies againſt God, as denying his 
being Or providence ; all profane ſcofting at the Holy 
Scripture, Or expoling any part thereof to' contempt or 
ridicule ; all impoſtures in religion, as falſly pretending 
to extraordinary commiſſions from God, and terrifying 
or abuſing the people with falſe denunciations of judg- 
ments, £c. all open lewdneſs groſsly ſcandalous, ſuch 
as was that of fhoſe perſons who expoſed themſelves 
naked to the people in a balcony in Covent=Garden, with 
molt abominable circumſtances; offences of this nature, 
becauſe they tend to ſubvert all religion or morality, 
which are the foundation of government, are puniſhable 
by the temporal judges with fine and impriſonment, and 
alſo ſuch corporal infamous puniſhment as to the court 
in diſcretion ſhall ſeem meet, according to the heinoul- 
neſs of the crime. 1 Hawk. P. C. 6, 7. Seditious 
words in derogation of the eſtabliſhed religion are indit- 
able, as tending to a breach of the peace, 1 Hawk. 

, Ce 5 | 
x The fiz articles of religion eſtabliſhed 31 Hen. 8. c. 
14+ 35 Hen. 8. c. 5. Commiſſions to be granted con- 
cerning religion, 32 Hen. 8. c. 15. The authority ol 
the King and the clergy in matters of faith. 32 Hen. 8 | 
c 26. 34 & 35 Hen. 8. c. 1, Repeal of the former 
acts relating to religion, 1 Zg, 6. c. 12. ſe. 3. Images 
in churches, &c. to be deſtroyed, 3 & 4 Ed. 6. c. 10. 
Repeal of the ſeveral aQts of Ed. 6. 1 Mar, ft. 2. c. 
2. Preachers, &c. to ſubſcribe the articles. 13 £1 c. 12. 
Articles to be ſubſcribed by Wa diſſenting teachers, 
1Wilt & M. 18. ſed. 8, 10.. Profeſſion of Chiiſ- 
tian belief to be ſubſcribed by Quakers, 1 //il. & MM. c. 
18. ſe. 13. Dee Blaſphemy, Yereſy. #onconfo.m.fts, 
Papiſls,, Quakere, Kecuſant, Service and Sacraments. 

Religious houſes, (Religioſe domus,) Are houſes ſet 
a-part for pious uſes, ſuch as are mona/teries, churches, 
hoſpitals, anc all other places where charity 1s extended to 
the relief of the poor and orphans, or for the uſe or ex- 
erciſe of religion. See Notitia Menaſtica, or A ſhort 
Hiſtory of the Religious Hyuſes in England ard Wales, by 
Thomas Tanner, oCftavo, who in an alphabetical order of 
counties, has accurately given a full account of the foun- 
ders, the time of foundation, the titular ſaints, the or- 
der, the value and the diſſolution, with reference to 
printed authors, ad manuſcripts that preſerve any me- 
moins relating to-each houſe ; with a learned and judici- 
ous Preface of the inſtitution of religious orders, &c. 
Cowell, edit. 1727. See Wenafteries, 

Religious niev, { Religiojh,) Are ſuch as enter into a 
monaſtery or convent, there to live devoutly. In an- 
cient deeds of ſale of land, we often find the vendee re- 
firained from giving or alienating it viris religiofts vel Fu- 
dzis, to the end the land might not fall into AZorimain. 
Cowell, edit. 1527. See Judaiſm. 

Relinquiſtment, Is a forſaking, abandoning, or giving 
over, It hath been adjudged, that a perſon may relin- 
quiſh an ill demand in a declaration, Fc. and have Judg 
ment for that which is well demanded. Style 175. In 
a\ſife, the count was of a mefſuage, and ſour acres of 
land in B. and the jury having a view only of the land, 
the demandant relinquiſhed his plaint to the houſe. Dyer 
66. But on aſliſe where the plaint was ſor fiſty-three 
ſhillings and four pence rent, no part of that rent could 
be relinquiſhed; becauſe a rent is an entire thing. 7b1d. 
G1. In a writ of annuity where the jury found the ar- 
rears, but did not aſleſs damages or coſts, which could 
'never be ſupplied by a writ of inquiry; the plaintiff was 
_ admitted to relinquith and releaſe the damages, and had 
judgment for the arrears. 11 Kep. 59. ets” 

Reliques, (Religue,) Are ſome remainders of ſaints 
that are dead, preſerved by ſome living with great vene- 
ration, or ſacred memorials of them; forbidden to be 
uſed or brought into England by ſeveral ſtatutes ; and 
| Juſtices of peace are impowered to ſearch houſes for po- 
Piſh books and reliques, which when found are to be de- 
taced and burnt, &c. 3 Fac. 1. c. 26. 

Remainder, (Remanentia) Is an eſtate limited in lands, 
tenzments or rents, to be enjoyed after the expiration 
cf another particular eſtate. For example, a man may 
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let to one for term of his life, and the remainder to an: 
other ' for term of his life. Zit. cap. Atturnment. And 
this remainder may be either for a certain term, or in 
fee-ſimple, or fee-tail, as appears by Broke, tit. Donee 
and Remainder, fol. 245+ and Glanvile, lib, 7. cap, t. 
The difference between a remainder and a reverſion, ac= 
cording to Spelman, is this, that by a rever/ien aſter the 
appointed term, the eſtate returns to the donor, or his 
heirs, as the proper fountain z whereas by remainder it 
goes to ſome third perſon; or a ſtranger. Cowell, edit. 
1727. 

Remainder is deſcribed to be a remnant of an eſtate in 
lands or tenements, expeCtant on a particular eſtare creat- 
ed together with the ſame and at the ſame time, and is 
fo expectant on the particular eſtate, that unleſs it cari 
take effeCt when the particular eſtate determines, it is 


_ Go. Lit. 49, 143. 2 Co. 51. Moor 344. Vaugh. 
269. | 


| 1. Of the ſeveral kinds of remainders; as diſtinguiſhed 
into remainders veſted, or in contingency and abeyance, 
2. Of croſs remainders, or thoſe ariſing by implication 


. | and conſlruttton of law, 


3+. Of what things a remainder may be made, or limited. 
4+ That words are ſufficient to create a remainder. 


5 Of the continuance of the particular eflate, and whey 
the remainder 1s 10 commences | 


I. Of the ſeveral kinds of remainders, as diſlinguiſhed 
into remainders veſted, or in contingency and abeyance. 

If an eſtate be limited, either at Common Law, or by 
way of uſe, to one for life, or in tail, remainder to the 
right heirs of F. S. who is then dead, this is a good re- 
mainder, and veſts preſently in the perſon who is beir at 
law to 7. S, by purchaſe ;' and though a daughter be ther 
heir at law, and aſter a ſon is born, yet ſhall the daughter 
retain the land againſt him ; for ſhe being heir, and 
coming within the deſcription at the time when the 
remainder was limited, it then veſted and ſettled in her 
immediately asa remainder by purchaſe, and ſhall not by 
any accident aſter be defeated. 2 Ro/. Abr. 415: 1 Cr. 
95, 103. Plow. 56. | 
But contingent remainders are of three ſorts : firſt, 
when it is a limitation to one not 77 2/e, for in that 
caſe, if the remainder-man never does come 77 ee, it is 
a void remainder. Secondly, when the. particular eſtate 
may determine hefore the remainder can commence ; as 
an eſtate to 4; for life ; and from and after the determi- 
nation of his eſtate, then to C, during the life of A; this 
is good by contingency, that is, if A. forfeit his eſtate by 
alienation, or otherwiſe, in his life-time. Thirdly, when 
there is a limitation precedent, or ſomething to happen 
before the remainder can take efte&t, which may happen 
as a remainder to commence when F, $S; ſhall return to 
England from Rome, In the cafe of Dormer v. Forteſcue, 
Mich. 14 Geo, 2, Per Lee Chief Juſtice. 

But if 7. S. in the caſe above, be living at the time of 

the remainder limited to his right heirs, this puts ſuch re- _ 
mainder in abeyance or contingency, that js, it is in no 
perſon but 7n nubibus till the contingency happens, for in 
the feoffor or donor it is not, becauſe he has limited it out 
of him, and all remainders muſt paſs out of him at the 
time of the limitation, though they do not preſently veſt 
in the perſon intended ; and in the right heirs of F. 8. 
it cannot be, becauſe he cannot have heirs during his life 
ſo there is no perſon in rerum natura within the deſcrip- 
tion, to take it; therefore it is in the mean time in 
abeyance or expectancy, to veſt or not veſt, as the caſe 
happens; for if 7. $S. dies during the particular eſtate, 
then the remainder preſently takes place in his heirs; but 


[if the particular eſtate determines by death or otherwiſe 


in the life of F. $. then ſuch remainder is become to- 
tally void, and can never veſt, but the eſtate ſettles 
again-in the feoffor or donor, as if no ſuch limitation in 
remainder had been ; and he becomes tenant to the pres 
cipe, and1s obliged to do the ſervices ; and though F. 8. 
die ſoon aſter, yet his heir can have no benefit by it, not 


being capable of taking the remainder when it fell, x Co. 
| $33: 


R E M 
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t3:: Co. Lit. 358. a. 2 Cs. 51. 2 Rel. for. 415. 


Plow. 28, 556. Poph. 74. Mor 720. 3 Go. 20, 10 

Co. 50. Raym. 145. Pollex. 56. | 

But if there be no ſach 7. S. at the time of the limita- 
tion, though he be after born, and dies, during the par- 
ticular eſtate; yet his heirs ſhall never have the remain- 
der. So if a remainder be limited to A. fon of B. in tail, 
£c. or to £. wiſe of D. where in truth there is no ſuch 
A. or E. though B. has a ſon called 4. or D. marries 
one £. yet they can never take the remainder ; becauſe 
if there be ſuch perſons as the words of the gift import, 
there the remainder ought to velt in them preſently, and 
they will never after be made capable of taking it; but 
If there be no ſuch perfon then #n effe, none who come 
within that deſcription after can Jay claim. to it, becauſe 
the limitation was preſent to ſuch perfons ; but a re- 
mainder limited primzegenito fili2,' or proximo beret: maſcul; 
of A. or propivquieribus heredibus de ſanguine puerorum, or 
ſenicri putro of A. or tothe right heirs of 4. there being 
then ſuch A. in e//e, or.to the wife that 4. ſhall marry; 
theſe are good remainders, and ſaall veſt when ſuch per- 
ſons come in efſe as are within the deſcription; becaule 
here arpears no preſent regard for any perlon in particu- 
lar, and therefore if they anſwer the deſcription at any time 
before the particular eſtate determines, it is'time enough ; 
and ſo there is a diverſity between a remainder limited 
to one by name in particular, and ſuch remainder limit- 


ed by deſcription or circumlocution, or between a gene-. 


1 C2, 66. 2 
2 Leon. 210. 


ral name and a ſpecial name. Co. Lit. 3. 
C1. 51. Hb. 33, Moor 104. Dyer 337» 
x Rol. Rep. 154. _ 

A. makes a leaſe to B. for life of B. and after the 
death of A. to remain to B. and his heirs; this remain- 
der is contingent, and cannot veſt preſently, for if A, 
ſurvives B. it is void ; and becauſe otherwiſe the ope- 
ration of livery would be interrupted during the life of 
A. ſor he cannot give himſelf any eſtate, his livery ope- 
rating to paſs eſtates ſrom him, not to give any to him 
who had the whole before ; and therefore during his life 
the operation of the livery muſt ceaſe, and by conſe- 
quence no remainder can take eftect in virtue of that Ii- 
very, which pro tempeore being at an end, all that depended 
thereon ceaſes too, and never aſter be revived ; for the 
livery muſt carry out all the eſtates at once from the feo!- 
for, andif he comes again 1a to the poſteſſtion before they 
can all take effect, this breaks the force of the livery, 
and brings back again to him all that ſuch livery had 
taken out from him, and then they can never take effeCt 
but by a new livery : and this is the reaſon of the common 
caſe, that one cannot give lands to another to begin after 
his death, becauſe being to make livery preſently, if that 
cannot operate preſently, it can never operate at all, for 
it is a contradiction to give lands to one by a ſolemn 1i- 
very, which is an aCt executed and works preſently, and 
yet by words to reſtrain that operation to a future time; 
but in the principal caſe, where 4. dies firſt, there no 
interruption is of the livery, for B. bad an citate ſor lite 
by virtue thereof, and before that determines, the ſame 
livery, which carried the remainder in abeyance, for the 
uncertainty of its taking effect, does upon A.'s death di- 
rect and ſettle, or bring down the remainder to-Þ, and 
his heirs. 10 C9. 85. | | 

If a leaſe be made to A. B. and C. for their lives, and 
if B. ſurvives C. then to remain to Þ and his heirs, this 
remainder is in abeyance, becauſe thouzh the perfon 
be certain, yet lince it depends on C.'s dying before him, 
till that be known the remainder cannot veſt. So if a leaſe 
be made to A. for life, and after the death of B. who is 
a ſtranger, to remain to C. in fee, orto A. in fee, theſe 
remainders are 1n abeyance or contingency, and depend 
on B's dying beſore C. or A. for if he ſurvive them, the 
remainder cannot take effect. 3 C2. 20, 19 Co. 85. 
Co. Lit. 378. | 

If a leaſe be made to A. for life, remainder t9 the 
abbot of D. and his ſucceſfors, thouph the abHot be then 
dead, ſo 2s there is then no abbot at all, yet the remain- 
der ſhall be good, if an abbot be made before the death 
of 4. Soof a remainder to a mayor and commonalty, 
dean and chapter, prior and convent, &c, though there 


; 
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be then no mayor, dean, or prior. So of a re 
to the biſhop of D. parſon of D. or other ſole 
tion and his ſucceflors; theſe” remainders not þ 
mited to them by name fpecially, but to them ol 
and fo whoever comes within the deſcription Hefore a? 
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determination of the particular eſtate, is capable of 4, 
ing by virtue thereof, are good remainders in ahe 
&c. But if there be no fuch corporations at th 
of the limitation, then the remainders are tota!] 
and none created after, though. by the fame name Cn 

take theſe remainders, though a patent be then paſſed il 
make ſuch corporation. Co. Lit. 264. Heb, 43, 2 (, 
51. 15: Ce. 30. Aorr 104. 1 Rol. Rep, 254, = 
Bulft. 275. ; 


ks 
Jance, 
C Ume 
y void; 
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2, Of crifs remainders, or thoſe ariſing by mmplicatian and 
conflruetion of law. | ; 

_ A. having ifſue five ſons, his wiſe being enſfient, devifea 
two thirds of his lands to his four younger ſons, and thi 
child in ventre ſa mere if he were a ſon, and their heits. 
and if they all die without iſſue male of their bodies 6; 
any of them, that rhe Jands ſhall revert to the right heirs 
of the deviſor ; by this devife the younger ſons were te. 
nants in tail m potſeſion, with croſs remainders in tail to 
each other, and no part ſhall revert to the heir of the des 
viſor till all the younger fons be dead without iſſue mal 
of their bodies. Djer 303. : 

But where one having iffue three ſons, 4. B. and C 
deviſes one houſe to . and his heirs, another houſe to Þ 
and his heirs, and a third houſe to C. and his heirs, provid. 
ed that it all his ſaid children ſhall die without ifſye 
thatthen all the fatd mefluages ſhll remain and be to his 
wife and her heirs ; and itwas held by three Judges, that 
upon the death of one of the ſons without iffue, the wiſe 
might enter, and that here there were no croſs remain. 
ders from one fon to another, becauſe being deviſed t9 
them ſeverally by expreſs limitation, there ſhall be n» 
greater eſtate to them by implication; but Lea Ch, }, 
doubted 3 and Dzderidge . ſaid, that though perhaps crof 
remainders may be by implication where there is a deviſz 
to two ſeveral perſons, yet not ſo if to more ; for when 
one dies there cannot be ſeveral eſtates by moieties to ſe- 
veral perſons, and when another dies, remainder apain to 
another, becaule of the uncertainty and inconvenience; 
and that it was never feen in any book, whe:e an eſtate 
is limited to divers, that there could be croſs remainders, 
Cro. Fac. 655. 2 Rol. Rep. 281. Gilbert v. IVitty. Cart. 
173: 9. C. cited, and admitted to be law. As in 4 
Leon. 14. 

Ore ſeifed of Tands in fee, by his will in writing de- 
viſes Black Acre to A. his daughter and heirs, and //hite 
Acre to his daughter B. and her heirs; and if the die be- 
fore the age of i{1xteen-years living #4, then 2. ſhall hare 
IVhite Acre to her and her heirs; and if A. die, having 
no iſſue, leaving B. then B, ſhall have the part of A. to 
her and her heirs; and if both die having no iſſue, then 
to 7. 8. and his heirs, and dies. B. attains her age of 
fixteen years ; and then dies without iſſue in the liſe of 4. 
And firſt it was beld by thrce Juſtices againſt Dyer, that 
the daughters had an eltate-tail upon the whole will, and 
not a fee determinable upon a contingent ſubſequent ; ſe- 
condly, that by the words, if both die without iſſue, no 
crols remainicrs m tail were created by implication, but 
that upon P's death without ifſue, after ſixteen, 7. $. 
ſhould have her part preſently without ſtaying till the death 
of 4. without iflue. Dyer 330. 1 Benl. 212. 1 Ri. 
Abr. 839. Faugh. 267. Clatche's caſe. 

_ A. teiled of lands in fee, by his will deviſes all his lands 
in the county of | to his two daughters B. 
and C'. and their heirs, equally to be divided betwixt 
them ; and in caſe they hapoen to die without iſſue, then 
he devifes the ſaid lands to his nephew 7. S. and the heirs 
male of his body, and dies: and it was adjudged, that 
upon the death of Z. one of the daughters of the other 
{iter took her moiety as a croſs remainder. Raym. 452 
Skin. 17. 2 Jon. 172. 2 Show. 136. Polex. 434. S. C. 
Helnmes v. Meyne!, and ſee 2 Fern, 545. 3 70. 107. 

It hath been ſaid in a great varicty of caſes, that crols 


remainders can never ariſe between more than two, {rom 


the 


the great confuſion it would otherwiſe create, 


i Vent. 224- 


Cro. Fac. 


655» Raym. 455. Fuzg. 97. | Shaw Ve 
Ilzh. 2 Fon. 82. | ; | | 
It is clearly agreed, that croſs remainders . can only 


ariſe 11 laſt wills, and are not to be allowed of in any 
deed or CONVEYance. Co. Lit. 25. 1 Rol. Abr. 837. 2 
{ N 5. 

ER hang Holden ſeiſed in fee, and having iſſue a ſon 
nd three grand- children, by his will deviſed part of his 
0 ei to his wite for her life, ani the reverſion of ſuch 


art expectant on her death, and all other his freehold | 6 


trenements, &c. he gave to his ſon Richard Holden for 
life, and after his death to his firſt and other ſons ſuc- 
ceſſively in tail male ; and for default of ſuch iſſue, and 
afrer the determination of the ſaid eſtates, he gave the 
remifles to his grandſon Richard Holden, and his grand- 
F uzhter, Elizabeth Holden, to be equally divided be- 
tween them, and to the heirs of their reſpeftive_ bodies 
iſuing 3 and for default of ſuch iſſue he gave the pre- 
miſſes to his grand-daughter Anne in fee : the teſtator died 
ſeiſed, Richard the ſon died without ifſue male, where- 
upon El zabeth and the grandſon entered, and Elizabeth 
died without iſſue generally; Anne Holden married Fobn 
' Farvis; and the queſtion was, whether there were croſs 
Femainders between Elizabeth and Richard the grandſon, 
or whether the moiety of Elizabeth ſhould go to Anne or 
to Richard? And it was reſolved, that there were no croſs 
remainders between them, becauſe here are no exprels 
words, nor is there a neceſlary implication, without either 
of which croſs remainders cannot be raiſed - that the 
words, and for default of ſuch iſſue, being relative to what 
ces before, mean only, and for default of heirs of their 
reſpeCtive bodies, and there it 1s no more than as. it it 
had been a deviſe of one moiety to Richard and the heirs 
of his body, and of the other moiety to Elizabeth and the 
heirs of her body, and for default of heirs of their reſpec- 


tive bodies remainder overs; in which caſe there could be 


no doubt; and it was held, that this caſe differed from 
the caſe ſupra of Holmes and Meynell, the word reſpeetive 
being in that caſe, and the firſt deviſees were the teſtator's 
daughters, and the remainder-man only a nephew; where- 
' as inthe preſent cate, Anne was as near to the teſtator as 

Richard, Comber v. Hill. Paſch. 7 Geo. 2.in B. R. and 
Mich, $ Geo. 2. a like caſe in B. R. between Browne v. 
Williams. | On 


3. Of what things a remainder may be made, or limited. 

As to eſtites of inheritance, there can be no doubt 
but that the grantor, having a perpetual and durable in- 
tereſt in the eſtate, may ſhare and divide it, or grant as 
many remainders over as they think proper. 4 Bac. Abr. 

2. | 
Kon as to perſonal goods and chattels, it was formerly 
held, that they in their own nature were incapable of 
any limitation over, being things tranſitory, and by many 
accidents ſubjeEt to be loſt, deſtroyed or otherwiſe 1m- 
paired, and the exigencies of trade requiring a frequent 
circulation thereof, in which they differ from lands and 
tenements which are permanent, and therefore what is 
called an efate in lands is termed property in perſonal 
Chattels ; and hence it was held, that a grantor's deviſe 
of a perſonal thing to one, though but for an hour or 
minute, was a gilt for ever, and an abſolute diſpoſition of 
_ the entire property. Bro. Deviſe 13. Plow. 521. Dyer. 

» 8 Co. 94. | | 

4, Wie it = to paſs, that it was along time' before the 
courts of Juſtice could be prevailed on to have any regard 
for a deviſe over even of chattel real, or a term for years 
alter an eſtate for life limited thereon, becauſe the eſtate 
for life being in the eye of the law of greater regard and 
conſideration than an eftate for years, they thought he, 
Who had it deviſed to him for life, had therein included all 
that the deviſor had a power to diſpoſe of ; but now ſuch 
remainders over are allowed under the name of executory 
deviſes, and are eſtabliſhed both in courts of law and equi- 
ty, provided they tend not to a perpetuity, ſo as to make 
eltates unalienable.. 4 Bac. Abr. 294. 

Alſo a diſtinftion was formerly taken between a de- 


viſe of a perſonal 'chattel to one for life, with a remain- | 


Vor. H. N*121. 
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der over, and of the uſe only; that in the firſt caſe the 
deviſee for life had the abſolute property ; but not o in 
the ſecond, for that the firſt deviſee had not the property 
of the goods, but only a ſpecial intereſt in them, ſo that 
there ſtill remained a property which might be limited 
over ; but this diſtinion is now exploded in conformity 
to the Civil Law, and the deviſee in remainder is allowed 
in equity the like remedy in both caſes. Plow. 521. 
Cro. Car. 346. 1 Rol. Abr. bio. March 106. Owen 
33- 1 Ch. Ca. 129. 2 Vern. 245. 1 P. Whms. 1. 502z 

$I. | 

But a deviſe of a term for years or perſonal chattel to 
one for a day or an hour, is a deviſe of the whole term or 
intereſt, if the limitatiorr over is void, and it appears at 
the ſame time that the whole was intended to be diſpoſed 
of from the executors. 1 P. J/ms. 666, | 

A. being polleſſed of a term for ninety-nine years, de- 
viſed it to B. for life, and after to ſix others ſucceſſively, 
for their lives if the ſaid term ſhould ſo long continue ; 
and all the ſeven perſons being dead, and the term con- 
tinuing, it was adjudged, that it ſhould revert to the 
executors of the teſtator, and that it did not veſt in the 
ſurvivor of the deviſees ſo as to tranſmit it to his repre- 
ſentatives. 1 Salt, 231, 1 Ld. Raym. 325. Ayres v. 
Falkland, : Ws 

A farmer deviſed his ſtock (which conſiſted of corn, 
hay, cattle, &c.) to his wife for life, and after her death 
to the plaintiff. It was objeRted, that no remainder can 
be limited over of ſuch chattels as theſe, becauſe the uſe 
of them is to ſpend and conſume them ; but the Maſter 
of the Rolls faid the deviſe over was good ; but ſaid, if 
any of the cattle were worn out in ufing, the defendant 
was not to be anſwerab'e for them; and if any were fold 
as uſeleſs, the defendant was only to anſwer the value of 
them at the time of the ſale ; and an account was decreed 
to be taken accordingly. Abr. Equ. 361. Hayle v. Bur- 
rodale. _. 

A. gives his ſiſter, by will, 10/. and directs that ſuch 
part of his perſonal eſtate, as his wife ſhould leave of her 
ſubſtance, ſhould go to the ſiſter ; whatever the wife has 
not employed in that way, ſhall go over and be accounted 
for. 1 P. WVms. 651. Uperwel v. Halley. | 

But if a chaitel real, money, goods or other perſonal 
things, are deviſed to one, and the heirs of his body ; or 
to one, and if hedies without heirs of his body, remainder 
over; this remainder is totally void, and the courts of 
equity will not allow of a bill by the remainder-man to 
compel ſecurity, &c. or to have the money, &@«, 'after 
the death of the firſt deviſee, but it ſhall go to his execu- 
tors or adminiſtrators ; for the firſt deviſe gives the abſo- 
luteproperty of a perſonal eſtate, as the like deviſe of a 
real eſtate before the ſtatute De dns gave the abſolute fee, 
upon which no limitation could be made farther ; and as 
the heirs are the repreſentatives to take the real eſtate, ſo 
are the executors to take the perſonal eſtate ; and this is 
not within the ſtatute De donzs, but remains as at Com- 
mon Law. 2 Vent. 349. 2 Vern. 600. 1 Salk, 156. 
Abr. Eg. tit. Deviſe, EN 

If A. deviſe that his goods and furniture ſhall remain 
in his houſe to be enjoyed according to the limitations of 
his will, by thoſe intitled to the houſe, the firſt that would 
be tenant in tail of the houſe becomes abſolute owner of 
the goods. Saunders v. Saunders, admitted. | 

Not only lands and tenements, but alſo rents, com- 
mons, eſtovers or any other intereſt or profits in /z, 
wherein the grantor hath the abſolute property to him 
and his heirs, may be granted with remainder over. Plow. 
379 9 Co. 48. 97. | 
So if one hath the office of park-keeper, ſoreſter, gaoler, 
ſheriff, &'c. to him and his hers, he may grant thoſe 
offices to one for life, remainder to another for life, &c. 
for omne majus continet in ſe minus, and as they are grant-_ 
able over in fee, ſo may they be granted in ſucceſhon to 
one for life, with remainders over, &c. 9 Co. 48. 1 And. 

l. 201. | 
F It was formerly doubted, whether there could be a re- 
' mainder of a rent 'de novo, that is, whether a man ſeiſed 
of lands in fee, could thereout grant a rent-charge to 


one for life or years, remainder to another in fee, or in 


: 7 tail : 
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tail; and this doubt aroſe from the rent's not having any | 
Exiſtence before it was created, and conſequently no oy 
verſion could be left in the grantor, out of which the re- 
mainder was to ariſe; but it hath been adjudged, and 
is now ſettled, that ſuch grant in remainder is good, the 
grantor having the abſolute intereſt in the eſtate out of 
which it is to ariſe, and his intention gives it being for 
the whole, out of which the leſſer eitates are carved. 
But if he grant ſuch rent for life or years, to one with- 
out going farther, he cannot after grant the reverſion 
thereof to another, becauſe he has no reverſion in him. 
2 Rol. Abr. 415. 2 Co. 70, 76. 2 Vent. 240, 1 Lev. 
144. 1 Sid. 285. 2 Salk. 577, 2 Lutw. 1225. Mozr, 
1. 100. | | 
In the caſe of The King v. Kemp, it was held, that the 
_ 'King may grant an eſtate in an office to commence n fu- 
zuro, or upon a contingency, for he hath no inheritance 
in the office, or to the execution of it, but in point of in- 
tereſt only to grant, And it was faid there was a diverſity 
between offices in fee exiſting, and ſuch as were granted 
only for life, which being as anew thing created, might, 
as a rent de novo, be granted to commence. 1n futuro. 
4 Mod. 275. 1 Ld. Raym. 52. Carth. 350. Salk. 465. 
Comb. 334. King v. Kemp. | ES 
If one be created Baron, Viſcount, Earl, &c. by pa- 
tent, and after, in the ſame patent, the ſame honour 1s 
granted to another in remainder, yet this operates as a 
new grant, and not as a remainder, for the King had no 
reverſion of that honour in him, though he had ſtill the 
ſame power of appointing one in ſucceſhon to take it, as 
he had of granting it to the firſt, S420. Par. Ca. 5, I1. 
| A licence to ſell wine may be granted to one for lite, 
remainder to another for life ; becauſe by ſuch licence not 
only an authority paſſeth, but an intereſt, by way of reſti- 
tution, to that which was the ſubjects right before it was 


prohibited by ſtatute. 1 Lev. 220. Bridge Rep. 113. 


4. That words are ſufficient to create a remainder. - 

The word remainder is no term of art, nor is it neceſ- 
 fary to create a remainder. So that any words, ſuſſicient 

to ſhew the intent of the party, will create a remainder ; 
becauſe ſuch eſtates take their denomination of remain- 
ders more from the nature and manner of their exiſtence, 
after they are limited, than from any previous quality in- 
herent in the word remainder. 'To make them ſuch 
therefore, if a man plves. lands to A. for life, and that 
after his death the land ſhall revert, or deſcend to BÞB. 
for life, &c. this is a good remainder, and may be 
pleaded as ſuch. x Rel. Abr. 416. Plow. 29, 1 Rol, Rep. 
319, Dyer 125. 

So if lands are given to one and the heirs. male of his 
body, and to him and the heirs female of his body, this 
limitation to the heirs female is a remainder ; becauſe it 
1s not to take place till the eſtate to the heirs male 1s ſpent. 
* Co, Lits-379: @. | 

So if lands are piven to a widow, and to the heirs of 
the body of her late huſband, on her begotten. "This 
is a remainder to the heirs of the body of the huſ- 
band ; becauſe it cannot take effeCt till after the widow's 
death, who has an eſtate for life. Co. Lit. 26, 200, 2 
Mid. 210. | PE 

So an eſtate limited to A. for life, or in tail, & po? 
decefſum jus, or pro defeftu talis exitus, to B. and the heirs 
of his body, 1s good, though there be not the word re- 
2nainder. S0 if a leaſe be made to A. for. life, and that 
aſter his death B. hall have the profit, this is a good re- 
mainder to B, Plow. 159. Moor, pl. 54. Dyer 125. 
1 Rol. Rep. 319. Cre. Eliz. 10, 74%. 

So a leaſe to A. for life, and that after his death his 
children thall have it, is a good remainder. 6 Co. 17. b. 
Raym. 83. | 
Nay, though an eftate be limited expreſsly as a remain- 
der, yet if it be not ſo in conſtruQtion of law, the word 
remainder will have no force to make it ſuch. As if 4. 
ſeiſed of lands in fee, he and B. levy a fine to C. in 
fee, who grants and renders to B. in tail, rendering rent 
to A. and if B. died withont iffue, tenementa pred' integre 
remanebunt to A. and his heirs ; B. ſuſfers a common re- 
covery ; 4, diſtrains for his rent; and this was adjudged 


term is at an end; as if a leaſe had been made to hin 
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a reverſion, and as ſuch the rent paſſed with it to 4. 
was chargeable upon the land in whoſe hands foeve 
came by virtue of the contraEt which cannot be deſtroyed 


by the recovery, though the reverſion is thereby barred 


arg. 
r it 
Cre, El'z. 727, 768, 792. Moor, pl. 595. Cr, Li 
299. Raym. 142. 

But here it may be proper to take notice of a ſe of 
words ſometimes uſed in leaſes for years, which are {, 
far a part of the limitation and deſcription of the fiſt jn.. 
tereſt, that they cannot again be made uſe of to paſs an 
farther intereſt in the ſame land. As if one wake : 
leaſe to A. for eighty years, if he ſo long live, and if he 
happen to die within the faid term, then the Jands fo; 
the reſidue of the ſaid term, or for ſo many years as {hal} 
be then remaining of the ſaid term, to po over to an. 
other, this limitation over 1s void z becauſe the time, or 
term, of eighty years was not abſolute to #. but was 
determinable after his death, and by his death the whole 


barely for his life, and then to limit the reſidue of a term 
when nothing thereof remains, is repugnant and void; 
but ſome opinions incline, that a deviſe in ſuch a manner 
would be good, by reaſon of the intent of the party, and 
the equivocal fignification of the word terminus, which 
may, though not ſtrictly, ſignify alſo the time or ſpace 
of eighty years, as well as the eſtate or intereſt for eighty - 
years determinable as aforeſaid. But now if a leaſe he 
made to A. for eighty years, if he fo long live, and if he 
die within the ſaid term, then the land to go over to an. 
other for the reſidue of the eighty years, this is a good 
remainder, becauſe though the term or intereſt be deter. 
mined, yet the land, and part of the years, ſtill remain; 
theſe years may be made the meaſure of the ſucceeding 
intereſt, as any other number of years may be. Co. El. 
216. .1:Leon. 218. 1 Co. 153. © 3; Leon. I95, 2Ri. 
Abr. 415. Plow. 198. Mor 247, 520. pl. 441. 1 
And. 259. | 
bo 7. S. ſeifed of lands in fee by indenture demiſes them 
to A. for life, habendum to the faid A. B. C. and D. his 
three ſons for their lives, and the life of the: ſurvivor of 
them ſucceſſively; after the death of the Jatter it was ad- 
judged in this caſe, firſt, that if the ſons could take, 
it muſt be by way of remainder, they not being parties 
to the deed, and then it muſt be as joint-tenants, which 
could not be by reaſon of the word ſucceſſive, Secondly, 
that they could not take in fucceſſion, for the uncertainty 
whoſe eſtate or intereſt was to commence firſt. Hob. 315. 
Huit. 87. Windſmire v. Hobart. 

A. by indenture makes a leaſe to B, ſor forty years, if 
A. fo long live, and after his death to C, (who was no 
party to the deed) for one thouſand years, and then 4. 
levies a fine and dies, and five years paſs after his death, 
and then the plaintiff claiming under C. enters, &'. and 
| by the arguments and reaſons of the caſe, it ſeems clear, 
that this is no remainder at all to C. For, firſt, preſently it 
cannot veſt by reaſon of the leffor's life interpoſing, and 
therefore is no remainder veſted. Secondly, as a contin- 
gent remainder it cznnot be good ; becauſe then it ought 
to have a particular eſtate to ſupport it, and ovght to be 
in abeyance or contingency, to veſt or not veſt when 
that determines ; but here the firſt leafe is no ſuch parti- 
cular eftate ; becauſe that reaches not to the commence- 
ment of the remainder, nor is the remainder limite( 
with. any regard to the particular eſtate ; becauſe it is no! 
to commence upon the determination of that, but ata 
future time, viz. upon the death of the leflor, and there 
is no contingency at all in the caſe, for it is to take et- 
fe at all events, upon the death of the leſſor, be it be- 
fore or after the end of the term, and therefore it can be 
no other than a future zntereſſe termini to begin after the 
death of the party that grants it, which being but for 
years it may well do; becauſe it enures by way of con- 
tract, and though the grantee there was no party to the 
deed, and therefore, as objeted, could take nothing, 
yet it appears, that judgment was given for the plaintiff; 
which proves, firſt, that the grantee had an intereſt: 
ſecondly, that this intereſt was not barred by the fine, 
and five years non-claim after the death of the grantor, 


not being touched, deveſted or turned to a right : ah 
| kat 
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that though the grantee was no party to the indenture, 
yet he might well take by ng thereof, if he gets the 
:ndenture to make out his title, for the grantor cannot de- 
rogate from his own grant, or avoid his own a&ts. Rayrn. 


140. Corbet V. Stones. 


5s. Of the continuance of the particular eflate, and when 
the remainder 18 10 Commence. 

If a man makes a leaſe to A. ſor liſe, and that after 
the death of A. and one day after, the land ſhall remain 
to B. for life, &r. this a void remainder, becauſe not 
to take effect immediately upon the determination of the 
fr(t eſtate, and ſo during that time there would be an 
interruption of the livery, and no tenant of the freehold, 
either to do the ſervices, or anſwer to ſtrangers precipes. 
Plow: 25. Raym. 144. that the Jaw is nice to an inſtant. 
1 Ld. Raym. 316. | 

A. ſciled in fee, deviſes his lands to B. eldeſt fon of 
his brother C. for life, remainder to the firſt ſon of B. 
in tail, and ſo to all his other ſons in the ſame manner 
ſucceſſively, remainder to D. ſecond ton of C. for life 
remainder to his firſt and other ſons in tail ſucceſhvely, 
and dies ; B. enters and dies, leaving his wife enſient 
with a ſon, then D. enters as in his remainder, and fix 
months after the ſon is born 3 and all this matter being 


ſound eſpecially, it was adjudged in C. B. for D. againſt | 


the ſon : firſt, becauſe this being a contingent remainder 
to the ſon, and he not being born at the time when the 
particular eſtate determined, this became void : ſecondly, 
D. being the next in remainder, and having entered be- 
fore the birth of the fon was in by purchaſe, and there- 
fore ſhall not loſe his eſtate by a fon born after. And this 


judgment was affirmed in B, R. for they held it plainly | 


to be a contingent remainder, and not an executory de- 
viſe, or a ſpringing remainder, for that would introduce 
a perpetuity not to be barred by a common recovery, 
becauſe it would be the ſame to all the other ſons ; but 
here it being a contingent remainder, 'and not happening 
in time, it is gone ſor ever ; and they relied on Archer's 
caſe : but upon a writ of error brought into parliament, 
the judgment was reverſed by almoſt all the Lords, be- 
cauſe being in a will, they thought that by the meaning 
and equity thereof they ought not to dilinhert the heir 
for ſuch a nicety, and that a'will was otherwiſe to be 
expounded than a deed ; and therefore they conſtrued it 
an executory deviſe, or ſpringing remainder to the firſt 
and other ſons, and that the freehold ſhould veſt in D. 
till the ſon was born ; but all the Judges were much dif- 
ſatisfied with it, and did not change their opinions, but 
blamed the Judge who permitted it to be found ſpecially 
Where the law was ſo certain and clear. 4 Md. 259. 
3 Lev, 408. 1 Salk. 227. Carth. 3209. Reve v. Long. 
Note, that now by the 10 & 11 7. 3 cap. 16. pro- 
viſion is made, that after-born ſons and daughters, to 
whom remainders are limited in contingency, ſhall take 
m the ſame manner as if they had been born in the fa- 
ther's life-time, though no eſtate be limited to truſtees to 
preſerve and ſupport ſuch contingent remainders ; which 
att was made by reaſon of this caſe, and of the ſtriQtneſs 
of the law herein. | SOD | 
For mare learning on this ſubjef, ſee 4. Bac. Abr. and 18 
Vin. Abr. zit. Remainder _ 
Kemanentes, Kemanfi, Are words uſed in the re- 
giſter of Domeſday, to ſignify pertaining or. belonging, 
As De hominibus qui huic manerio remanſi ſunt, 1. e. of 
ws men are tenants belonging to this manor. Cowell, 
eat. 1727, | | 
| Recmnanet in cuftodia, Entry of an aCtion in the Mar- 
ſhal's book, by reman. cu/1od. where a man is actually in 
_ Cuſtody, is a good commencement of an aCtion in B, R. 
3 Salk. 150. + KEEN ; 2 : - 
Kemedy, (Remedium) Is the ation or means given 
by law for the recovery of a right ; and whenever the,law. 
giveth any thing, it gives a remedy for the ſame : there 
1s a maxim, Lex ſemper dabit remedium. Stud. Compan. 
177, 179. Remedies are favourably extended, and ſome- 
times to be had without action or applying to the courts, 
of juſtice, viz. by accord and agreement of the parties ;: 
y arbitrament ; retaking goods wrongfully taken away ; 


profers due at Eafter and Aichazlmas : 
| other record, whether ſheriffs and other accountants keep 


| | 
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taking diftreſſes for rent ; entry on lands, . to, regain poſ- 
leſhon, &c. Wood's Inft. 528, 529, 530s | | 


' INemembeancers vf the Trcheguer, (Rememoratores 
Scaccariti,) Are three officers or clerks there, one called 
the King's Remembrancer, 25 Eliz. cap. 5, The ſecond, 
the Lord Treaſurer's Remembrancer, upon whoſe charge 
it lies, to put the Lord Treaſurer,. and the reſt of the 
Judges of that court, in remembrance. of ſuch things as 
are to be called on, and dealt in, for the King's behoof. 
The third is called, the Remembrancer of the Firſt- Fruits, 
5 R. 2. Stat, I. cap. 14, I5: Theſe in 37 E. 3: cap. 4: 
are called Clerks of the Remembrance, The King's Remem- 
brancer enters in his office all recognizances taken before 
the Barons for any the King's debts, or for appearances 
or for obſerving of orders: he takes all bonds for the 
King's debts, for appearance, or for obſerying orders, and 
maketh out proceſs for the breach of them. He writes 
proceſs againſt the colleQtors of cuſtoms, ſubſidies, and 
hifteenths, for their accounts : all informations upon 
penal ſtatutes are entered” in his office, and there all 
matters upon Engliſh bills in the Exchequer chamber re- 
main : he makes the bills of compoſitions upon penal 
laws, takes the ſtallment of debts, has delivered into his 
ofhce all manner of indentures, fines and other evidences 
whatſoever, that concern the aſſuring of any lands to 
the crown : he every year, in cra/tino Animarum, reads 
in open court the ſtatute for eleftion of ſheriffs, and 
gives them their oath ; and he reads in open court the 
oath of all the officers of the ſame when they are ad- 
mitted, beſides many other things. The Lord Treaſurer's 
Remembrancer makes proceſs againſt the ſheriff, eſcheat= 
ors, receivers, and bailiffs, for their account: he makes 

roceſs of fieri factas and extent for any debt due to the 
King either in the pipe, or with the auditors ; makes 
proceſs for all ſuch revenue as is due to the King, by 
reaſon of his tenures : he makes a record, whereby it 
appears, whether ſheriffs or other accountants pay their 


he makes an- 


their days. of prefixion. All eftreats of fines, ifſues, and 
amerciaments, ſet in any courts at Z/z/tminſler, or at the 
aſſiſes or ſeſſhons, are certified into this office, and are by 
him delivered to the clerk of the eſtreats, to write pro- 
ceſs upon them, &c. There are brought alſo into his 


office, all the accounts of cuſtomers, controllers and other 


accountants, to make entry thereof on record. The Re- 


 membrancer of the Firſt-Fruits takes all compoſitions and 
| bonds for firſt-fruits and tenths, and makes proceſs againſt 


ſuch as do not pay the ſame. Cowell, edit. 1727. 
| Remembrancers to. make copies of ſeizures and inqui- 


ſitions certified into their offices ; and to inroll and cer- 
tify to the ingrofſer of the great roll ſuch debts as are 


chargeable upon ſheriffs, &c, 13 & 14 Car. 2, cap. 21. 


ſet. 4, 6, 10. 


, . 


Remitter, ( Remittere, to reſtore) In a legal ſenſe in- 
tends a reſtitution of one that hath two titles to lands or 
tenements, and 1s ſeiſed of them by his latter title, which 
proving defeCtive,he is reſtored to the former and more. 
ancient title. Cowell, F. N. B. fol. 149, Dyer, fol. 68. 


num. 22. 


\, Remittet is an ancient term in the law, and is- where 


a. man has two titles to Jands or tenements, viz. one a 


more ancient title, and another a more late title ; and if 


he comes. to the .land by a later title, yet they will ad- 
judge him in by force of the elder title ; becauſe the el- 


der title js the more ſure and worthy title ; and then 
when he is adjudged in by force of his elder title, it is 
'faid a remitter in him ; for that the law does admit him 


to be in the lands by the elder and ſurer title : as if 


| tenant in tail diſcontinues the tail, and after he diſſeiſes 


his diſcontinuee; and ſo die ſeiſed, whereby the tenements 


| deſcend to his iſſue or .coufin, inheritable by force of the 


tail ;..in this caſe, this is to him to whom the tenements 
deſcend, who has right by force of the tail, a remitter to 
the tail ; becauſe the law ſhall put and adjudge him to be. 


/in by force of the tail which is his elder title ; for if he, 
| ſhould be in by force of the deſcent, then the diſcontinuee 
| might have a writ of entry ſur diſſeiſin in the per againſt 


him, and ſhould recover the tenements and his damages, 


& 
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&&c. But inaſmuch as he is in his remitter by force of his | 


tail, the title and intereſt of the diſcontinuee 1s quite taken 
away and defeated; &c. Lit. ſet. beg, : 

Regularly to every remitter there are two incidents, V:Z. 
an ancient right and deſcaſable eſtate of freehold coming 
together. Co. Lit. 348. a. 

Tenant in tail infeotfed his heir apparent in the tail 
within age, and another joint-tenant in fre, and the tenant 
in tail dies ; - the heir in tail is in his1cmitter as to the 
one moiety, and as tothe other moiety he is put to his 
writ of formedon, &c. Lit. ſet. 663, 

So if the diſcontinuee after the death of tenant in tail 
makes a feoffment to the ifſue in tail, being within age, 
who has a right, and toa ſtranger in fee, and makes livery 
_ to the infant in name of both ; the iſſue is not remitted 
to the whole, but to the half; for, firſt, he takes the fee- 
ſimple, and after the remitter is wrought by operation 
of law ; and therefore can remit him but to a moiety. 
Co. Lit. 350. a, Faps Oh i” | 

But if tenant in tail enfeoff his heir apparent, the heir 
being of full age at the time, and dies ; this 15 no remitter 
to the heir, becauſe it was his folly, that being of full 
age he would take ſuch feoffment, &c. but ſuch folly 
cannot be adjudged in the heir being within age at the 
time of the feoffment, &c. Lit. ſe. 664. For where 
the right of poſſeſſion is diſtinEt from the right of proper- 
ty ; there if the proprietary re-obtains the right of poſſel- 
fion by agreement, he muſt hold it under ſuch agree- 
ment ; for the other having the right of pofleſſhon, and 
transferring it to the proprietary, ſuch proprietary mult 
take the right in the ſame manner as the other was con- 
veyed ; for it is his own folly and laches, that he would 
contract about ſuch right of poſſeſſion, and not aſſert his 
propriety in a proper aCtion ; but when he has contracted 
tor ſuch right of poſſeſſion, and ſuch right of poſſcihon 1s 
transferred, he muſt keep to the terms of the bargain, and 
| he leaves all the right in the feoffor he has not contracted 
ſor. G. Treat. of Ten. 121, 122. | | 
If a woman ſeiſed in fee takes huſband, who aliens 
to another in fee, the alienee lets the ſame land to the 


huſband and wife for their two lives, ſaving the rever- 


| fion to the leflor and his heirs ; the wife 15 in her re- 
mitter, and ſhe is ſeiſed in fat in her demeſne as of fee 
as ſhe was before 3 becauſe the taking back of the eſtate 
{hall be adjudged in law the aCt of the huſband, and not 
of the wite ; ſo no folly can be adjudged in her being 
covert. And in this caſe the leſſor has nothing in the 
reverſion, for that the wife is ſeiſed in fee, Sc. Lit. ſe, 
666. | | 

If tenant in tail infeoff his iſſue, being within age, and 
his wife in fee, and dies, this is a remitter to the ifſue 


preſently, by the death of tenant in tail, though ſome have | 


thought to the contrary. Co. Lit, 351, b. 

For more learning on this ſubje&t, ſee 18 Vin. Abr, tit. 
Remitter. | 

KRemittitur, The entry in B. R. on a writ of error's 
abating in the Exchequer chamber, &'. is called by this 
name. See Ercroz. | 
_ Removal of poor perſons. 
Pooz, ap | 

Remover, Is where a cauſe or ſuit is removed out of 
one court into anothgr ; and for this there are divers 
writs and means. 11 Rep. 41. And remanding of a cauſe 
is the ſending it back into the ſame court, out of which it 
was called and ſent for. See Yaveas Corpus. _ 

Refant, or rather rentant, (mentioned in Stat. 32 HF. 
8. c. 2.) Denying, from the French Renier, negare. 

Kendec, (from the French rendre, i. reddere, retri 
buere,)' Signifies with us the ſame thing. For example, 


this word is uſed in levying of a fine, which is either | 


fingle whereby nothing is granted or rendered back again 
by the cognizee to the cognizor ; or doubie, which'con- 
taineth a grant or render back again of ſome rent, com- 
mon, or other thing, out of the land itſelf, to the cogni- 
ſor, &c. Weſt, Symbol. part. 2. tit. Fines, ſet. 21. and 50. 
Alſo there are ſome things in a manor that lie in prender,' 
that is, which may be taken by the lord or 'is officers, 
when they happen, without any offer made by the tenant, 


as eſcheats, and the like z and ſome that lie in render, [ 


5 


| one who was a Chriſtian, and aftet wards negat Chriftum : 


See Settlement of the 
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that is, muſt be delivered or anſwered by the tenants a3 | 
cents, reliefs, heriots, and other ſervices. /bid. ſe, 126 
Alſo ſome ſervices conſiſt in feiſance, ſome in render. 
Perkin's Reſervations 696. ; 

Kenegaie, Which we corruptly call Runmegate, is 
It is mentioned in Hoveden, anno 1292. by the name of 
Reneez, viz. et cepit in equitatione illa 24. paganos, & unym 
reneez qui quondam Chriflianus fucrat & dominum Chriſtum 
negaverat. 

Renovant, (From renove, to renew) Renewing or 
growing again. The parſon ſued one for tithes, to be paid 
of things renovant, but his hsrſe being only for labour ang 
travel, would not renew, &c. Cro. part. 2. fol. 430. 

Bent, (Redditus in Latin, from Redeunds, becauſe, ag 
Fleta tells us, Retroit & quotannis redit, Lib. 3..c. 14.) 
Signifies with us a ſum of money, or other conſideration 
ifluing yearly out of lands or tenements. Plowden, fol, 
132, 138, 141. Browning's caſe ; of which there are 
three ſorts, viz. Rent-ſervice, rent charge and rent-jeck, 
Rent-ſervice is, where a man holds his lands of his lord 
by fealty and certain rent, or by fealty-ſervice, and cer- 
tain rent. Litt. lib. 2. cap. 12. Or that which a man 
making a leaſe to another for term of years, reſerveth 
yearly to be paid bim for them. In the Terms of the Law, 
this reafon is given for it, becauſe it is at his pleaſure 
either to diſtrain, or bring an aCtion of debt. Rent. 
charge is, where a man makes over his eſtate to another, 
oy deed indented, either in fee, or fee-tail, or for term 
of life, yet reſerves to himſelf, by the ſame indenture, a 
ſum of money yearly. to be paid to him, with clauſe of 
diſtreſs for non-payment, See L:1tleton ubi ſupra. Rent- 
jeck, otherwiſe a dry rent, is that, which a man making 
over his cſtate by deed indented, reſerveth yearly to be 
paid him, without clauſe of diſtreſs mentioned in the in- 
denture. Litt. ibid. See the difference between a rent 
and an annuity in Do#or and Student, ' peg. 30, Dial, 
primo. Cowell. | | | 

Littleton deſcribes a rent-ſervice to be where the tenan 
holdeth his land of his lord by fealty and certain rent, or 
by other ſervices and certain rent. Lit ſef. 213. 

The ſervices are of two forts, either expreflcd in the 
leaſe or contraCt, or raiſed by implication of law. When 
the ſervices are expreſſed in the contraCt, the quantum 


| muſt be either certainly mentioned, or be ſuch as toa re- 


ference to ſomething elſe may be reduced to a certainty ; 
for if the lefſor's demands be uncertain, it is 1mpoſlible 
to give him an adequate fatisfaCtion or compenſation for 
them, as the jury cannot determine what injury he has 
50/1 . Ce, Lit. 9G, a. Stil., 397. 2 Lord Rayn. 
1160. | 

The ſervices implied are ſuch as the Jaw obliges the 
tenant to perform when there are none contracted for in 
the grant ; and theſe are more. or leſs according to the 
duration of the gift; as at Common Law, before the ſta- 


tute Puta emptores terrarum, if the tenant made a feoff- 


| ment in fee without any reſervation of ſervices, the feof- 
fee held by the ſame ſervices by which the feoffor held 
over ; becaule the ſervices being an incumbrance on the _ 
land, which the tenant could not diſcharge without his 
lord's conſent, muſt follow the land into whoſe hands ſo- 
ever it comes. Co. Lit. 22, 23. pode | 

Where a man ſeiſed of lands grants by deed poll, or 
indenture, a yearly rent, to be iſſuing out of the ſame 
land, to another in fee, in tail for life or years, with a 
clauſe of diſtreſs ; this is a rent-charge, becauſe the lands 


'are charged with a diſtreſs by the expreſs grant or provi- 


fon of the parties, which. otherwiſe it would not be. 
'See Annuity. | | 
| So if a man makes a feoffment in ſee, reſerving rent, 
and jf the rent be behind, that it ſhall be lawful for him 
to diſtrain, this is a rent-charge, the word reſerving 
amounting to a grant from the feoffee. Lit. ſect. 217+ 
Co. Lit. 1750. a Plow. 134. p 

A rent granted for equality of partition by coparce- 
ners to another is a rent-charge, and diltrainable of com- 
'mon right without clauſe of diſtreſs ; and although there 
'be no tenure of the ſiſter who grants. it z for as the law for 


the conveniency of+ coparceners allows of ſuch grants, : 
mu 


R E N 
' maſt conſequently give a remedy to the grantee for tlie re- 
covery of it. Lit. jet. 2:52. (ORE 90 fo LSE 
A rent-ſeck is ſo called, becauſe it 1s unprofitable to. 
the grantee, As before ſeifin had he can have no remedy 
for the recovery of it ; as where a man ſcifed in fee grants a 
rent in fee for life or years, or where a man makes a 
feoffment in fee or for life, remainder in fee, reſerving 
rent without any clauſe of diſtreſs, theſe are rents-ſeck j 
for which, by the policy of the ancient law, there was 
no remedy, as there was no tenure between the. grantor 
and grantee, or feoffor and feoffee, and conſequently no 
fealty could be due. Le. ſed. 215, 218, Cro. Car. 520. 
Kelw. 104. Cro. Eltz. 656. | 
And it hath been ruled in equity, that where an an- 
nuity was deviſed by will to A. and the land ſubjeCt to 
the annuity to B. that B. ſhould give ſeilin of the rent- 
ſeck to A. that he might have remedy fpr the recovery 
of it at Common Law, it being the original intention of 


v 
\ 
4 


the giſt, that the deviſce ſhould have ſome benefit from it. | 


Moor 626, 3 Chan. Ca. 92, w 
So when a bill was brought for 37. for a rent of 5s. ar- 
rear for twelve years, the equity of the bill being that the 


deeds by which the rent was created were loſt, and con-| 


ſequently no remedy for the rent at law ; and the court, 
upon the plaintift's proving conſtant payment till the 
laſt twelve years, decreed the defendant to pay the arrears! 
and growing rent ; for ſince by the payment it was evi-! 
dent the plaintiff had a right to the rent, and that he! 
could not without his deeds make a title at law, there-: 
fore the court decreed the defendant to pay the rent, and 
ſo ſubjeted his perſon, which poſhbly might not have' 
been liable by the deed that created the rent. 1 Chan. Ca. 
120. Collet v. Jacques. But ſee Stat. 4 Geo. 2. c. 28. 
in the next diviſion of this title. | 


l. Statutes concerning rent, i <P | 
2. Of recovering and demanding rent, and in what caſes 

a demand is neceſſary, # Fes | 
Of the time of demaniing rent, and the place where 

the demand is to be made. | 


nd þ = 


I. Statutes concerning rents Fo be 

Stat. 32. Hen, 8.c. 37. ſef?. 1. The executors or ad- 
miniſtrators of tenants in fee-ſimple, tenants: in fee- tail, 
and tenants for term of life, of rent-ſervices, rent-' 


| 


U 
4 
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ſhall be unpaid in' the life 6f' ſuch perſon, and after the 
ſaid perſon doth die ; he unto whom the rent or fee-farm 
was due, his executors and adminiſtrators, ſhall have ac 
aCtion of debt againſt the rehant in demean that ought. 
to have paid the ſame, his executors and adminiſtrators, . 
and alſo diſtrain for the ſame artearages upon ſuch lands 
out of the which the ſaid rents or fee-farms were iſſuing, 
in like manner as if ſuch perſon, by whoſe death the eſ- 
tate in the ſaid rents and fee-farms was determined, had 
been in full life, $4 LE I SR bt ae 4 

Stat, 8 Ann. cap. 14. ſef?. t. No goods upon any te- 
nements leaſed ſhall be taken by any execution, unleſs 
the party at whoſe ſuit the execution is ſued out, ſhall 
before the removal of ſuch goods, pay to the landlord of 
the premiſſes, or his bailiff, all money due for rent for 
the premiſles ; provided the arrears do not amount to 
more than one year's rent, and in caſe the arrears ſhall 
exceed one rd rent, then the party at whoſe ſuit, &c. 
paying the ſaid landlord or his bailiff one yeat's rent, 
may proceed to execute his judgment ; and the ſheriff is 
required to levy and pay to the plaintiff as Ul the 0+ 
ney paid for rent, as the execution money, 

Sed. 2. In caſe any leflee of tenements, upon the de- 
miſe whereof any rents ſhall be reſerved, ſhall fraudu- 
lently or clandeitinely carry off from ſuch premiſſes hig 
goods, with intent to prevent the leflor from diftraining, 
It ſhall be lawful for ſuch leſſor, or any perſon by him 
impowered, within five days next enſuing ſuch carrying 
off, to ſeize ſuch goods whereever the ſame ſhall be 
found, as adiſtreſs for the ſaid arrears of rent; and the 
ſame to ſell or diſpoſe of, as if the goods had been diſtrain- 
ed upon ſuch premiſes, _ Ws ER 

$22, 3. Nothing in this aCt ſhall impower ſuch leſſor 
to ſeize any goods as a diſtreſs for rent, which ſhall be 
ſold bona fide, and for a valuable conſideration, before ſuch 
ſeizure. | | | bi 

| Seet. 4. It ſhall be lawful for any perſon, having rent 
due upon any leaſe for life, to bring an aCtion for ſuch 
arrears, as upon leaſe for years. _ OE oy 

Se. 5. All diſtrefles hereby impowered to be made, 
ſhall be liable to ſuch ſales, and in ſuch,manner, as by 
2 Wm. & Mar. fl. 1. cap. 5, Ld I 

Se. 6. It ſhall be lawſul for any perſon having rent 
due upon any leaſe for life, for years, or at will, deter- 


charges, rent-ſecks, and fee-farms, unto whom any ſuch, 
rent or fee-farm ſhall be due, ſhall have an aCtion of debt 
for ſuch arrearages againſt the tenants that qught to have 
paid in the life-time of their teſtator, or againſt the|exe- 
cutors and adminiſtrators of the ſaid tenants ; and it ſhal! 
be lawful to every ſuch executor and adminiſtrator of 
any perſon unto whom any ſuch rent or fee-farm is due, 
to diſtrain for the arrearages upon the land charged with 
the payment, ſo long as the faid lands continue in the 
ſeiſin or poſſeſſion of the tenant in demean, who ovght ro 
have paid the rent or fee-farm, or in the ſeiſin or poſſeſſion 
of any other perſon claiming only from the ſame tenant 
by purchaſe, gift or deſcent, in like manner as their teſ- 
tator might have done. $0 Sn ALaK 

Sef?. 2, This aCt ſhall not extend to any ſuch manor or 
lordſhip in Z/ales, whereof the inhabitants have uſed time 
out of mind to pay unto every lord of. ſuch lordſhip, &c. 
at his firſt entry, any, ſums of money for the diſcharge 
of all duties and penalties wherewith the ſaid inhabitants 


were chargeable to any of the lord's anceſtors or prede-| 


ceflors. - . - 
Set. 3. If any man ſhall have in the right of his wife, 
any eſtate in fee-ſimple, fee-tail, or for term of life, in 
any rents, or fee-farms, and the ſame fhell be unpaid in 
the wife's life ; the huſband after the death of his wife, 
his executors and adminiſtrators, ſhall have an ation of 
debt for the arrearages againſt the tenant of the demean 
that ought to have paid the ſame, his executors or admi- 
niſtratorsz and alſo the huſband after the death of his 
Wife may diftrain for the arrearages, in like manner as if 
his wife had been living. ns | es 
Se. 4.. If any ſhall have any rents or fee-farms for 


| 


| 


| term of life of any other pecſon, and the faid rent, &c. 
Vot, Il. N* 121, 


mined, to diſtrain ſuch arcears, aſter the determination of 

the leaſes. | WI 28 : | FOI 
Se, 7. Provided, that ſuch diſtreſs be made within 

fix calendar months after the determination. of; ſuch leaſe, 


and during the continuance of ſuch landlord's title, and 


during the poſſe 
became due. 
See. 8. Nothing in this a& ſhall 
in the levying debts or forfeitures. _ | | 
Stat, 4, Geo 2. cape 28. ſe. 1, In caſe any tenant far 
life or years, or other perſon who. ſhall come into [poſ- 
ſellion of any lands, &c. under or by colluſion , with 
ſuch tenant, . ſhall willfully hold after the determina- 
tion of ſuch term, and after demand made in writing, 
for delivering the poſſeſhon thereof, by the perſon to 
whom the remainder or reverſion ſhall belong, or his 
agent z ſuch perſon: holding over ſhall pay double the 
yearly value of. the land, &c. ſo detained ; to be reco- 
vered by aCtion of debt, whereunto the defendant ſhall be 
obliged to give ſpecial bail ; againſt which penalty there 
ſhall be no relief in equity.  _ Silas 
Seat. 2, In all caſes between landlord and tenant, as 
often as one half year's rent ſhall be in arrear, and the 
landlord. hath right by law to re-enter for non-payment, 
ſuch landlord may, without any formal demand or re- 
entry, ſerve a declaration in eje&tment ; or, in cafe the 
ſame cannot, be legally ſerved, affix the ſame upon the 
door of any demiſcd meſſuage, or upon ſome notorious 
place of the lands, &c. comprized in ſuch declargtjon 3 
which ſervice or affixing ſuch declaration ſhall ſtand 
inſtead of a demand and re-entry ; and in caſe of judg- 


ſon of the tenant from whom ſuch arrear 


prejudice her Majeſty 


| ment againſt the caſual ejeftor, .or non-ſuit for not con- 


fefling leaſe, entry, and ouſter, it thall be made appear 
to the court by aftidavit, L be proved upon the trial in 
| | Caſs 


2. 00-14 

caſe the deſendant appears, that, half a year's re 
due before the declaration was, ſerved, and no ſu 
diſtreſs was, to be found, and that the leſſor in ejectment 
had power to te-etiter ; the leflor in. cement ſhall re- 
cover judgment and execution, in the ſame manner as if 
the rent in arrear had been legally demanded, and. a re- 
entry made ; and in caſe the leſſce or other perſon claim- 
ing under the leate, ſhall ſuffer judgment to be recover- 
ed in ſuch ejeAment, and excution executed, without 
paying the rent and arrear with coſts, and without filing | 
any bill for relief in equity within ſix calendar months 
after execution executed ; the [aid leſſee and all perſons 
claiming under the leaſe, ſhall be barred from all relict_ 
in Law or equity, other than by writ of error ; provided 
that nothing herein ſhall bar the right of any mortgagee 
of ſuch leafe, who ſhall not be in poſſeſſion, ſo as ſuch 
mortgagee, within ſx calendar months after execution 
executed, pay all rent in arrear, and coſt and damages, 
and perform all covenants and agreements on the part of 
the firſt leſſee, | | 

Sea. 3. In caſe the leſſee, or other perſon claiming 
any right in Lay or equity to the leaſe, ſhall within the 
time aforeſaid file a bill for relief in any court of equity, 
ſuch perſon ſhall not have or continue any injunction, 
unleſs. he ſhall, within forty days aſter full anſwer, bring 
into court ſuch ſum of money, asthe leffor ſhall mm his, 
anſwer ſwear to be due over and above alljult allowances, 
and alſo the coſts taxed, to remain till the hearing of the 
cauſe, or to be paid out to the leſſor on ſecurity, ſubject 
to the decree of the court; and in caſe ſuch bill ſhall be 
filed within the time aforeſaid 'after execution executed, 
the leſſor of the plaintiff ſhall be accountable only for ſo 
much as he ſhall really and without wilful negle&t make 
of the demiſed premiſſes, from thetime of his entering into 
aCtual poſſeſſion ; and if what ſhall be ſo made by the leſſor 
of the plantiff, happen to be leſs than the rent reſerved, 
the leſlce, before he ſhall be reſtored to his poſſeſſion, 
ſhall pay ſuch leflor what the money fo made fell ſhoit.. 

Se&2. 4. If the tenant ſhall, at any time before trial in 
ſuch ejetment, tender to the leflor, his executors or 
adminiſtrators, or his attorney in that cauſe, or pay into 
court all arrears with coſts, all proceedings on the eject- 
ment ſhall ceaſe; and if ſuch leflce ſhall upon ſuch bill 
filed be relieved in equity, he ſhall enjoy the demiſe 
lands according to the leaſe without any new leaſe. 

See. 5. All perſons ſhall have like remedy by diftreſs, 
and impounding and ſellingthe ſame, in caſes of rents-ſeck, 
rents of [aſſfiſe, and chief rents, which have been anfwer- 
ed or paid for three years within the ſpace of twenty years 
before the firſt day of this ſeſſion of parliament, or ſhall 
be hereafter created, as in caſe of rent reſerved upon 

leaſe, | | | 

Se. 6. In caſe any leaſe ſhall be ſurrendered in order 
to be renewed, and a new leaſe exccuted by the chief 
landlord, the new leaſe ſhall, without a ſurrender of the 
under leaſes, be as valid, as if all the under leaſes had 
been ſurrendered ; and every perſon in whom any eſtate 
for life, or years, ſhall be veſted by virtue of ſuch new 
leaſe, ſhall be intitled to the rents and duties, and have 

'Jike remedy for recovery thereof, and the under-leilees 
ſhall hold and enjoy the tenements, as if the original 
leaſes had been kept on foot ; and the chief land'ord ſhall 
have the ſame remedy, by diſtreſs or entry, for the rents 
and duties reſerved by ſuch new leaſe, ſo far as the ſame 
exceed not the rents and duties reſerved in the leaſe out 
of which ſuch under-leaſe was derived, as they would 
have had in caſe ſuch former leaſe had been continued, | 
or the under-leafes had been renewed under ſuch 'new 
leaſe. 

Seat. 7. Nothing in this aCt ſhall extend to Scorland. 
Stat. 11 Geo, 2. cap. 19. (See the firſt nine ſeCtions of 
this aCt under tit. Diftce|5) /e&. 10, It ſhall be lawful 
for any perſon lawfully taking any diſtreſs for rent, to 

impound or ſecure the diſtreſs on ſuch part of the pre- 
miffgs chargeable with the rent as ſhall be moſt conveni- 
ent; and to appraiſe, ſe]l and diſpoſe of the ſame upon the 
premiſſes, as any perſon may now do off the premilſes, 
by virtue of 2 //m. & Mar. flat, 1. cap, 5 or Of 4: 


| 


t was |Geo. 2. cap. 28. And it ſhall be lawful for an 
cient [to come and po to and from ſuch part of the pre 
view, appraiſe, and buy, and alſo to carry cf th 
account'of the purchaſor 3 and if any, pound 
reſcous be made of goods diſtrained for rent 
virtue of this aCt, the perſon aggrieved ſhall hay 


medy in caſes of pound-breach or reſcous . b ; 
ſtatute. F 0s v9. 198: ig 


k x N: 


y perſon 
miſſes, tg 
e ſame on 
breach or 
ſecured þ 

e like re- 


S207. 14. It ſhall be Jawfol for the landlord, where the 
agreement 1s not by deed, to recover a reaſonable ſatic. 
faQtion for the tenements occupied by the defendants, in 
an aCtion-on the caſe for the uſe and occupation of what 
was held ; and if in evidence on the trial any parol ge. 
miſe, or any agreement not by deed, whereon a certain 
rent was reſerved, ſhall appear, the plaintiff may make 
uſe thereof as an evidence of the guantum of the dz. 
mages, Ty | 
Sect, 15, Where any tenant for life ſhall die before gr 
on the day, on which any rent was reſerved upon any de. 
miſe which determined on the death of ſuch tenant fo: 
life, the executors or adminiſtrators of ſuch- tenant for 
life may in, aCtion on the caſe recover of the under-te. 
nants, if ſuch tenant for life die on the day which the 
ſame was made payable, the whole, or if before ſuch 1 
day, then a proportion of ſuch rent, according to the 
time fuch tenant for liſe lived of the laſt year or quarter 
or other time, in which the ſaid cent was growing due, 
making all juſt allowances. | ; 
Sec, IO, If any tenant holding tenements at a rack- 
rent, or where the rent reſerved ſhall be full three 
tourths of the yearly value of the premiſſes, who tha] 
be in arrear for one year's rent, ſhall deſert the Pre- 
miſſes, and leave the ſame uncultivated or unoccupied 
ſo as no {ſufficient diſtreſs can be had to countervail the 
arrears ; it ſhall be lawful for two Juſtices of Peace (hav- 
ing no intereſt-.in the premiſſes) at the requeſt of the 
landlord, his bailiff or receiver, to go up and view the 
ſame, and to affix on the moſt notorious pact notice in 
writing, what day (at the diſtance of fourteen days at 
leaſt) they will return to make a ſecond view ; and if 
upon ſuch ſecond view the tenant, or ſome perſon on his 
bebalf, ſhall not appear and pay the rent jn arcear, or 
:here ſhall not be ſufficient diſtreſs upon the premiſles, 
the Juſtices may put the landlord in poſltſhon, and the 
leaſe to ſuch tenants, as to any demiſe therein contained 
only, ſhall become void. 4 | | 
Sect. 17. Provided, that ſuch proceedings of the Jul: 
tices fall be examinable into in a fummary way by the next 
Juſtices of aſfife ; and if they lie London or Aiddlies, 
by the Judges of the courts of King's Bench or Common 
Pleas ; and if in the counties palatine, then before the 
Judges thereof; and of //ales, before the corrts of grand 
ſelhons : who are impowered to order reſtitution tobe 
made to ſuch tenant, together with his coſls to be paid 
the landlord, if they ſhall ſee cauſe for the ſame ; andin 
caſe they ſhall affirm the a& of the Juſtices, to award 
coſts not exceeding 5/1. for the appeal. Tn 
 Sef?. 18. In caſe any tenant ſhall give notice of his 
intention to quit the premiſles, and ſhall not accordingly 
deliver up the poſſeilion at the time in ſuch notice coa- 
tained, the faid tenant, his executors or adminiſtrators, 
ſhall pay to the landlord double the cent which he ſhould 
otherwiſe bave paid. ak Go Leda i 
$7. 20. [See ef. 19. under tit, Tiftreſs] Provided 
that no tenant ſhall recover for ſuch irregularity afore- 
faid, if tender of amends hath beef made by the party di- 
(training, or his agents, before aCtion brought, __ 
Se; 21. In'aftions of treſpaſs, or upon the caſe, 
brought againſt perſons intitled to rents or ſervices, their 
bailiffs or receivers, or cther perſons, relating to an en- 
try upon the premiſles chargeable with ſuch rents oc ſer- 
vices, orto any diſtreſs or ſeizure, fale or diſpoſal, of il 
goods thereupon, it ſhall be lawful for the defentants t 
plead the general iſue ; and in caſe the plaintiffs become 
nonſuit, &*, the defendant ſhall recover double coſts. 
By flat. 4 Ann. c. 16. ſef. 10. Tenants ſhall not be 
prejudiced by payment of rent to a grantor before notice 
of the grant. And by /tat. 20 Geo. 2, c 52. ſet? 42 
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Arrears of rent due from 
out of the general pardon. 


2, Of recovering and demanding rent, and in what taſes 
a demand is neceſſary. | FO nnd at Fd 

Here the material difference is between a remedy by a 
re-entry, and a remedy by diitreſs, for the non-payment 
of the rent ; for where the remedy is by way of re-entry 
for non- payment, there muſt be an actual demand made 
revious to the entry, otherwiſe it is tortious ; becauſe 
ſuch condition of re-entry is in derogation of the grant, 
and the eſtate at law being once defeated is not to be re- 
ſtored by any ſubſequent payment; and it is preſumed 
that the tenant is there reſiding on the premiſſes in order 
to pay the rent for the preſervation of his eſtate, unleſs 
the contrary appears by the leflor's being there to demand 
it; and therefore unlets there be a demand made, and the 
tenant thereby, contrary to the preſumption, appears not 
to be on the land ready to pay the rent, the law will not 
give the leſſor the benefit of re-entry, to defeat the te- 
nant's' eſtate, without a wilful default in him; which 
cannot appear without a demand hath been actually made 
on the land. Co. Lit. 201. b, Hob. 207, 331. 5 Co. 
56. Dyer 51. Plow. 70. 7 Cn. 56. Maund's caſe, 
Waugh. 32. _. 

' Soif there had been a nomine perez given to the lefſor 
for non-payment, the leſſor muit demand the rent before 
he can be intitled to the pena'ty ; or if the clauſe. had 
been, that if the rent were behind, that the cſtate of the 
leflee ſhould ceaſe, and be void; in theſe caſes there 
muſt be an actual demand made, becauſe the preſump- 
tion is, that the lefſee is attendant on the land to fave his 
| penalty and preſerve his eſtate, and therefore ſhall not be 
- puniſhed without a wilful default; and that cannot be 
mage appear without a demand be proved, and that it 
was not anſwered ; and the demand in theſe caſes muſt 
be made at the day prefixed for the payment, and alleged 
expreſly to have been made in the pleading. Hutt. 114. 
Hob. 207, 33t- 75 Co.' 56. | | 

But where the remedy for the recovery of the rent 1s 
by diſtreſs, there needs no demand previous to the dif | 
treſs; though the deed fays that if the rent be behind, be- 
ing lawfully deman:led, that the leſſor may diſtrain ; but 
the leflor, notwithſtanding ſuch clauſe may diſtrain when 
the rent becomes due, So it1s, if a rent-charge be grant- 
ed to 4, andif it be behind, being lawfully demanded, 
that then A. ſhall diſtrain ; he may diſtrain without any, 
previous demand, becauſe this remedy is not in deſtruc-| 
tion of the eſtate, for the diſtreſs is only a pledge for the 
payment of it, and the very taking of the diſtreſs is a 
legal demand of the tenant to pay the rent, which was 
| all that was required by the deed ; and the tenant is not 
injured by the taking of the diſtreſs, becauſe upon the 
tender of the rent the pledges are immediately to be re- 
ſtored, or a writ of” detinue lies after the quantum of the 
rent has been ſettled in a replevin ; whereas in the caſe of 
re-entry or of the penalty, the tenant is really injured e1- 
ther by the loſs of his eſtate, or the payment of a greater 
ſum than the rent, which cannot be reſtored upon the pay- 
ment of the rerit ; and therefore he ſhall not be puniſh- 

edin ſuch caſes without a wilful default in him, which 
_ cannot otherwiſe appear than by the proof of a demand, 
which was not anſwered by the tenant. Hb. 207. Hutt. 
13, 23- Aoor 883. 2 Rol. Abr, 426. 

But this general diſtinCtion muſt be underſtood with 
theſe reſtriCtions. | 

Fir/?, That if the King makes a leaſe, reſerving rent 
with a clauſe of re-entry for non-payment, he 1s not 
_ obliged to make any demand previous to his re-entry, 
but the tenant is obliged to pay his rent for the preferva- 
tion of his eſtate, becauſe it is beneath the King to at- 
tend his ſubje& to demand his rent. 5 Co. 56. 4 Co. 
73: Latch. 28. Moor 152, Dyer 87, 88. 

| But this exception is not to +be extended to the duchy 
lands, though they be in the hands of the King, for the 
King muſt make a demand before he can re-enter into 
ſuch lands ; but this is by the 1 FH. 4. which provides, 
that, when the duchy lands come to the King, they 


farmers of revenue are excepted 


.R:*&:N 
the demeſnes and poſſeſſions belonging to the crown 
Mr 149, 160, Bouny's caſe, $a. 

-D0 if a prebend make a leaſe, rendering rent, and if 
the rent be arrear and be demanded, that it ſhould be 
lawful for the prebend to re-enter; if the. reverſion in 
chis caſe comes to the King, the King muſt in this caſe 
demand the rent, "though he ſhall be by his prerogative 
excuſed of an implied demand ; for the implied demand 
is the act of the law, the other the expreſs:agreement of 
the parties, which the King's prerogative ſhall not de- 
teatz therefore in caſe of the King, if be makes a leaſe, 
relerving rent, with a proviſo, that if the rent be in ar- 
rear for ſuch a time {being lawfully demanded, or de= 
manded in due form,) that then the leafe ſhall be void z 
it ſeems that not only the patentee of the reverſion in 
this caſe, but alſo the King himſelf, whilſt - he continues 
the reverſion in his own hands, is obliged to make an ac- 


tua] demand by reaſon of the expreſs agreement for that 


purpoſe. Dy. 210. Dy. 87. 
But if the King, in caſes where he need not make a 
demand, affigns over the reverſion, the patentee cannot 
enter for non-payment, without a previous demand, be- 
cauſe the privilege is inſeparably annexed to the perſon 
of the King. 4 Co 73. Mor 404. . Cre. Eliz, 462: 
Dy. 87, | 
Secondly, Another exception is, where the rent is pay- 
able at a place off the land, with a clauſe that if the rent 
be behind, being lawfully demanded at the place off the 
land, or where the claule is, that if the rent be behind 
being lawfully demanded ot the perſon that is to pay it, 
that then he may diſtrain; in theſe cafes, thongh the re- 
medy be by diſtreſs only, yet the grantee cannot diſtrain 
without a previous demand ; becauſe here the diſtreſs and 
demand not being complicaie, but, different aQts, to be 
performed at diiferent places and times, the demand muſt 
be previous to the diſtreſs; for the diſtreſs is an a&t of 
grace, and not of common right, and therefore muſt 'be 
uſed in the manner that it is given. Hob. 208. 2 Rel. 
Abr. 426. Mow 883. Brownl. 171. and vid Hutt. 23. 
contra. -** | 
But where the clauſe is no more than that if the rent 
be behind, being lawfully demanded (without ſaying at 
any place off the land, or of the perſon of the grantor), 
that then the grantee may diſt:ain, there needs no aftuecl 
demand, becauſe here the diſtreſs and demand is but one 
complicate act, the one included in the other, and all 
done at one time and place, viz, upon the land ; for the 
diſtreſs is in itſelf a lawful demand, and therefore needs 
no aCtual demand previous to it ; becauſe all that was re- 
quired by the deed was a lawful demand, which the dif 
treſs in its own nature is. 2 Rol, Abr. 426. © Hz. 208. 
and ſee Dy. 348. : | 
And there ſeems to have been formerly another excep- 
tion admitted, that where the remedy was by” way of 
entry for non-payment, that yet there needed no demand, 
if the rent were made payable at any place off the Jand ; 
becauſe they looked on the money payable off the Jand 
to be in nature of a ſum in groſs, which the tenant had 
at his own peril undertaken to pay ;j but this opinion has 
been entirely exploded, for the place of payment does not 
change or alter the nature of the ſervice, but it remains 
in its nature a rent, as much as if it had been made pay- 
able upon the landz and therefore the preſumption 3s, 
that” the tenant was there to pay it, unleſs it be over- 
thrown by the proof of a demand, and without ſuch de- 
mand, and a neglect or refuſal therevpon, there is no in- 
jury to the leſſor, and conſequently the eſtate of the Jel- 
ſee ought not to be defeated. Plow. 50. 4 Co. 53+ 
Moor 408, 598. Cro. Eliz. 415, 435, 536. 
But when the power of re-entry is given to the leſſor 
for non-payment, without any farther demand, there it 
ſeems that the leſſee has undertaken to pay it, whether 
it be demanded or not; and there can be no preſump- 
tion in his favour in this caſe ; becauſe by diſpenfing 
with the demand, he has put himſelf under the neceſſity 
of making an actual proof that he was ready to tender 
and pay the rent. Dyer 68. ry | 
There is another exception when the remedy is by diſ- 


ſhall not be under ſuch government and regulations as 


treſs, and that is, when the tenant was ready on the land 
| | | to 
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| ; 
to pay the rent at the day, and made a tender of it ; there | 
' it ſeems muſt be a demand previous to the diſtreſs, 
becauſe where the tenant has ſhewn himſelf ready on the 
day by the tender, he has done all that in reaſon can be 
required of him ; for it would put the tenant to endleſs 
trouble to oblige him every day to make a tender; It be- 
| ing altogether uncertain when the leflor will come for his 
rent, when he has omitted to receive it the day which he 
himſelf has appointed by the leaſe for payment and re- 
ceipt ; wherefore as the leſſee muſt*expeRt the lellor, and 
be ready to pay it at the day appointed for the payment of 
it, or elſe the leflor may diltrain for it without any de- 
mand ; fo where the leffor has lapſed the day of payment, 
and was not on the land to receive it, he muſt give the 
tenant notice to pay it before he can diſtrain for it ; for 
the tenant ſha!l be put to no trouble where it appears that 
he has omitted nothing on his part. Hob. 207. 2 Rot. 
Abr. 427. | Py. 

And where the tender was made by the tenant on the 
land at the day, there a demand on the Jand is ſufficient 
to juſtify a dittreſs after the day z becauſe the demand 1n 
ſuch caſe is of equal notoriety with the tender, and by a 
parity of reaſon the tenant ought to take notice of ſuch 
demand, as well as the leflor of the tender on the land, 
Hob. 2-7. 

But if the tenant had tendered the rent on the day to 
the perſon of the leſſor, and he refuſed it, it ſeems by 
the better opinion, that the leiſor cannot diſtrain for 
that rent, without a demand of the perſon of the te- 
nant; becauſe the demand ought to be equally notorious 
to the tenant, as the tender was to the leſlor. Hb. 207. 
2 'Rol. Abr. 427. | 

So if the ſervices by which the tenant holds be perſo- 
nal, as homage, fealty, &c. the demand muſt be of the 
peiſon of the tenant, becauſe this ſervice is only pertorm- 
able by the very perſon of the tenant; and therefore a 

demand, where he 1s not, would be improper. Hutt. 13. 

.: #Jobs 207«-- | ; | 

Again, .if the rent be ſeck, and the tenant be ready at 
the laſt inſtant of the day of payment to pay the rent, 
and the grantor is not there to receive it, he muſt after- 
wards demand it of th? perſon of the tenant on the 
lands before he can have his afliſe ; becauſe the tenant, 
by the tznder at the day, has done all that was required 
on his part; and if the grantee might have his aſliſe, af- 
| ter ſuch tender on the day, without a demand of the 
perſon, the tenant might be made a diſſeiſor, and damages 
for the diſſeiin !aid upon him, without any wilful de- 
fault in him ; but in the caſe of a rent-charge, after ſuch 
tender of the tenant on the land, the grantee may aſter- 
wards demand the rent on the land, becauſe he has his 


remedy by diſtreſs, which is no more than a pledge for | 


the rent; and this being to be found and taken of the 
land, the grantee need only demand his rent where he 
can find his remedy, which is on the Jand ; but. in this 
cafe, if the grantee cannot find the tenant on the land 
to demand the rent, he may, on the next feaſt on which 
the rent is payable, demand all the arrears on the land ; 
and if the tenant is not there to pay it, he has failed of 
his duty, and is guilty of a wilful default, which amounts 
to a denial; and that denial being a diſſeifin of the rent, 
the grantee may have his aſliſe, and by that ſhall recover 
all the arrears. Cro. Car. 508, 7 Co. 567, Hob, 207. 
. 2 Rol.. Abr. 427 © | 
But if there has been neither a tender of the rent, 
nor a demand of the grantee on the day, there the gran- 
tee may afterwards demand the rent on the land ; be- 
cauſe the tenant having omitted to do his duty by a tender 
on the day, he is ſtill obliged to anſwer the legal demands 
of the grantee, which is well made upon the land, be- 
cauſe the rent iſſues thereout ; for where there is no ten- 
der on the day of payment, the rent is due and payable 
every day afterwards ; and therefore a demand in the 
ſame manner as the law requires is ſuſſicient ; and con- 
ſequently the non-payment, after a demand on the land, 
is a denial and difſeiſin, for which the grantee may have 
his aſſiſe, Lit. jed?. 23J, #7 Co. 57. 2 Rel. Abr. 427» 
If a leaſe he made reſerving rent, and a bond given 
for periv: mance of —_ and payment of the rent, 
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the leflor may ſue the bond without demandin 
tor the bond being only a collateral ſecurity f 
makes no alteration in the nature of it ; but 
be paid in the ſame manner, 
place, as if there had been no bond given ; and there 
is ſubject to the former rules and diſtinctions as to the 


& the rent; 
or the rent, 
= mult ſtil} 
and at the ſame time ang. 


fore 


mand. Cro, Eliz. 332. Cro. Car, 56. Heb, 8, yo 

If there be ſeveral things demiſcil in one leaſe with 
ſeveral reſervations, with a clauſe, that, if the ſeveral 
yearly rents reſerved be behind or unpaid in part, or in 
all, by the ſpace of one month after any of the days on 
which the fame ought to be paid, that then it ſhall be 
lawſul for the leflor, into ſuch of the premifſes, where. 
upon ſuch rents being behind is or are reſerved, to re. 
enter ; theſe are in the nature of diſtin& dewiles, anq 
leveral reſervations z and conſequently there muſt be git. 
tun&t demands on each demile to deleat the whole eſtate 
demiſed. YLaugh. 71, 972. | 

Alſo as to the neceſhty of a demand of the rent, there 
is a difference between a condition and a limitation; for 
inſtance, if tenant for life (as the caſe was by marriage 
lettlement, with power to make leaſes for twenty-one 
years, ſo long as the leſiee, his executors or aſhzns ſhajl 
duly pay the rent reſerved) makes a leaſe purſuant to the 
power ; the tenant is at his peril obliged to pay the rent 
without any demand of the leflor ; becauſe the <itate is. 
limited to continue only fo long as the rent is paid ; and 
therefore, for the non-perforaiance according to the li. 
mitation the eftate muſt determine; as it an eſtate he 
made to a woman dum ſola fuerit, this is a word of linnir:. 
tion, which determines her eftate upon her matriape; 
Vaugh. 31, 32. Trijiram v. Counteſs of Balting/afs, 

Note ; It ſeems the better way for the leffor to have a 
clauſe of re-entry for non-payment of the rent, than 
a clauſe that the Jeafe ſhall be void for non-payment ; he. 
cauſe, in the caſe of a re-entry, a demand by the leſſor, 
and non-payment by the leiſee does not avoid the leale ; 
becauſe there muſt be an aQual entry to determine it, to 
which, as it 1s ſaid, there mult be an aftual demand pre- 
cedent; ſo that in this caſe an aftual demand does not 
determine the leaſe, but only puts it in the power of the 
leffor to avoid it; and this being diſcretionary in the lef. 
ſor, he muſt either recover the rent by ation of debt, 
and ſuffer the leafe to continue ; or after ſuch aftual de- 
mand, he may by entry defeat it. But if the clavſe br, 
that for non-payment the leaſe ſhall be void, then. if the 
leflor ſhould unadviſedly make an aCtual demand of the 
rent, and the leſſee not be able at that time to pay it, 
he has thereby actually determined the lezfe; becauſe 
there 1s no re-entry previous to determine an eſtate ak 
ready void in itfelf: yet even in this caſe, if the leffor 
torbears to make an actual demand when the rent is in 
arrear, he may recover it by aCtion of debt or diſtreſs, 
and fo continue the leafe, becauſe theſe remedies, being 
not in defeaſance of the grant, the leſſor may purſue 
without an aCtual demand ; but this obſervation is to be 
intended only of a leaſe for years ; for in cafe of a leaſe 
for life, no demand can determine it without aQtual en- 
try, though the clauſe be, that for non-payment of the 
rent the leaſe ſhall ceaſe, and be void. #b. 331. 2 
Rol, Abr. 429. 2 Mod. 264. 3 Cr. 04, Pennant's caſe. 

One makes a leaſe for years, rendering rent, payable 
at the two moſt uſual feaſts in the year, or within a monin 
after each of the ſaid feaſts, at ſuch a place certain, with 
a proviſo, that if the rent be arrear by the ſpace oi 3 
month after either of the ſaid days (being demandet in 
due form), that then the leaſeſhall be void. IF the lefice 
does not pay the rent at the feaſt-day, but ſome time af- 
ter, within the month, makes a tender of it at the place 
appointed, it is doubted if this be ſufficient without a 
tender at the laſt inſtant of the laſt day of the month ; but 
it ſeems Hot, becauſe the leflor might have been there on 
the laſt inſtant of that day to have demanded it, ard 
then for non payment the leaſe will be void, and conſe- 
quently ſuch tender before the laſt inſtant cannot fave it, 
Dyer, 87,. 88. , 

Nicholls prayed the opinion of the court in this cafe ; 
leſſee of tithes (without any barn or ſoil) rendering rent. 
with a proviſo, that if the rent be- not paid, that the 
| iec!s 


A 


£ 


_ + obliged to do. Cro. Eliz. 63. 
_ As to. the place of, demanding, rent, we. muſt abſerye | 
the difference between a remedy by,re-entry, and diſtreſs, 

* for when the rent is reſerved, upon ; condition thar if it. 

\, be behind, that the leflor may re-enter; in ſuch,caſe; the. 

. demand muſt be upon the molt . notoriqus, pJace;onc the. 
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} 


leaſe hould be void, whether the. leſſor, ſhould be. obliged | 
"th ſeck the.Jefſee, and, demand the rent & bin op. 
he ha 


tha 
the leflee ought to ſeck the leflor ? » And it was, tha 
the lefſze ought to ſeek the leflor, and that ſoit had been 
ruled bzfore that time; for he that needs, muſt blow. the 
coals, and at the peril of _the leilee the rent muſt, be paid, 
otherwiſe the leaſe 1s gone». Noy. 145. , __..._ .._ 
| 3 Of the time py demanding rent ;, and the place, where 
* the demand 1s to be made, | wey . 


; 1 {\ "ty 0%. 10-2209: 11 TOI © 
The time tor payment, of rent, and conſequently for 4 
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.t0. pay,ity,;it.38 a; diſlcifip,, for which the,. grantee may 
fare ths albſe ; and. 3 emand, at B.. had likewiſe, been 
800d, becauſe.thax, by the, expreſs appointment and agree- 
ment of- the partics,, was. the place. where the rent was 
made. payable. , Bendl. 59. Gro. Eliz., 324. Cro. Car. 


$07» ob S1-4203-61-9in (51 | 
[ Gut a demand of the, perſon, of the, tenant is. not ſuf- 
{ ficient off the land, becauſe the demand is required to. be 
made in;order to, an, immediate payment but. no. perſon 


| ;  FPOAY 1s preſumed to , carry. his. wealth Og Is a 
demand, 'is fuch a convenient time before the ſun-ſet- 1 ja oy Farry, his. wealth abouthim z .but is -cea 


ting of the laſt day, as will be ſufficient to, have the 
money counted ; but if the tenant meet the lefſpr on the 
land at any time of the laſt day of Harmony, and tengder 
the tent, that is ſuſficient tender, becauſe the money is 


10 be paid indefinitely on that day, and. cherefore-a, ten- |...}I& the King, makes a, leaſe refervin 
der on that day 1s ſulhcient. . Co. Lit..202,;4. .,Dalfl,,44.. J 


\' $av,, 253- ' 4 Leon 171, 1 Saund. 2874 
:If a leaſe is made, rendering rent at, 
| tween the hours of -one and five in the afternoon, with a 


- Claiife of re-entry, and the lefſor comes at, the day,abgut_ 
two in the. afternoon, and continues to five, this is-ſuf- 
ficient. © Cro. Eliz. 15. Ld. Cramwell v. Andrews.,, The. 


' demand may be by , attorngy. , 4 Leon. 479. | But t 


ly, fuppeſed to be, at-his place of habitation, or upon 
| the, Jand,whbence it is gathered, and therefore the demand 
| ot the perſon,, off the. and . being nor ſufficient-to anſwer 
the intention, of the demand, is pſeleſs and inſignificant. 
Cre. Car. $21. Co, Lit. 153. | YT PT. 008 Oe 

hang g rent, the tenant 
eMuſt, pay, ag, wthout.demand,, as is, faid, either to, his re- 


"94 42 1.5 JSyer tgr.that \ purpoſe,. or,-at. the receipt.of the Exche- 
Mich aelmas. .he- 1.query, as well,as if, by.the words of the/leaſeithe rent had 


[been made! payable / at, his Exchequer, or into the bands 
of: hisxeceaver 3., but if the King. grants the reverſion, the 
patentee ,mp(t demand,;the, rent ;upon, the land, becauſe 
that, as. the, place, appointed by.law,. for the reaſons already 


ut the | given, fora gammon;. perſon 'to;demand;the rent.'!,4-Co. 


_ power anuſt be ſpecial, for ſuch; land and of, ſuch.tenant- 
Velv. 37. 1 Brown: 138.1 Demand.muſt be proved, by 


' witnefles. Dyer 68, Muſt be made of the preciſe ſum | 
| due. 1 Leon, 305.  Sav. 121, Mor 207, 


' If a leaſe be made, reſerving rent, upon condition 


_ . thatif the cent be behind at the day, apd.ten days after,,; 
- (beipg in'the mean time demanded) and no diſtreſs to; be. 


"found upon, the. land, that the leiſor might re-enter 4 if 


"be rent be obing ut he days nod aan dap: aſeytaiand 


ſufficient diſtreſs be upon the land.till theafternoon of the 
tenth day, and then the lefſee takes away his cattle, and: 


the lefſor demands the rent at the: laft, hour of. the.day,. 
and the leſſee does not pay, it, nor is there-pny diſtreſs. 


upon the .land;, yet the, lefſor could, not. entery. hegapſe.}- condition. of, xerentry, far non-payment, the lefſce, tenders 


; ween, the daygthe.cent, atone; cbarn,.and 1the, Jeflor: demands. it .at.the 
ich by, the clauſe he was; 
Trceſler v.,Stonte << - 


; be made no demand.in themean time ,berween, the day 
of payment and the ten days, wh | 


bs + 


_Jand; and therefore if there-be, a houſe. vpon; the.land, 
the demand muſt be at the, fore-door. thereof, becauſe ybe 
- tenant 4s. preſumed, to he there, xeſiding,, andthe, demand, 
| being requiced to give notice to. the tenant that he may 


& Co. Lit. 201I, 4 ro, El1z..402, \ Mo. 44+ 1 Dyer 
prin {ror Minor tian £0.70 2 - 

EA rent, be. zelerved, payable at.the church of $,.or D. 
| upon condition, it ought to be demanded, at both places, 
becauſe -the, leflee, hath his elefion. to pay. it at. either 
place.;, ,and.therefore to take advantage of the condition, 


the lefdor, muſt. demand itin ſuch;placeg,whereby his own 
agreement he has permitted the tenans $0, pay .it. 2-Rol. 
Abr, 428,11 1; {6a Fob oiets 1d: ot | 
: 1:99rit, it bad been. referved ita be paid at or iv the church 
of D., jt gugbt far:the ſame. reaſon tgjbe! demanded both | 
-W1t in and;without,the church, I; 2 Rot, Abr, 428 wer #0 's 

: alf.,aj leaſe, he made of two. barns,, rendering rent, with 


; vey yet the; Jeffor, 'capnot; rg-enter, becauſe 'one: barn. 
being! as ;ngtaxigus, ang, eppſequently, as proper a. plate. as 
be: other,for:the ,paymentsit-is/preſumed; that-{the lefſee 
; was at the ;proper place; for;:payment, unleſs that pre- 
ſumption! be ,overthtown. by: a, demand ;{ and, therefore, 
nce, the, demand was:not; made ab bbth .the-barns, there 
1s ybthing to deſtroy, he preſumwptipr[thad the tenant as 
\atithe HRP B14 PRRGV EARY 49.pay.-t0,{ave;: the tohdition ; 
and if- the leflor did not demand it atthe proper: places he 
-thall yet 4ake:auaptige:'ofithe;condition.; Dyer! 229. 
7 | ? T3; v4 


nv margin.) TT h > TH ; 4 1 1 ew 0 


- 


| notbe turacd out, of poſſeſſag; grirhgut, 8, willy, defoult-|.;, But how:3oſt and reaſanaþle.the. ahave.caſesand diſtipe- 


| ſuch demand ought to be. in the place where the:end. and 

. Intention will be beſt 
Abr., 428. "3/35 8s 183 02511549 

_ "And it ſeems the better opi 

. fary tg enter 4be houſe, aro. - 


470 00 DIR: £21518 


__ 


therdpors be,open; becauſe 


| anſwered, Co..Lit, 153 201+ 13'Rol 
I 57 $3873! 4 at; 16,enaQced, 46-1 See 4be fit deviſian of this) title. v0! 
20n, 'that: it is-not/ meceſ-.; 

: ſe þ\Vuty Abi 4:t. Rettts 22 ile 24 
_ thatis a place, appropriategl tor.,the, peculiar: uſe,;of ;the.;in-c 


habitant, into which no perſon is peranitted.to enter with-,| 
out his permiſſion ;- aud it 1s reaſogable !that the lefſor: 
ſhall go no farther to demand his rent, thap the ; tenant, 


CG 


tzops: might-have been, and tiowever neceſſary; the know- 
| ledgq af them, [y&Lnpws, by //at.-4 Geo 2..ck 28. ſefts 2. 


i Farcanorelearping on; this ub jects) ſee-g Bagi Abrand 18 
01919617 a8 504: % 

> . Beyntal, A roll wherein.the.rentorof. aj wanor.are wiit- 

-ten-and: ſet down, ;and by, which: the lord's:bailiff colle&ts 

:the/ſame :- it contains the lands-and:tenements let-to each 

tenants; andthe names of the; tenangs, the: ſeveral rents 


 thall be obliged to go. whey he is hound-to tender/it ; and 


_ a tender by. the tenant. at, the. jdoog,of the. houſe of ; the, 


at the door of the tenant, without entering, iifulficient.] 
 Dabt. 59. Ce. Lit. 201, 1,And.. 27: 3 Leon, 4 and, 


. of the land, becauſe this is only ,co.antitle. him' to (hig;re+- 
_ Equally the debtor, and chargeable..with the rent, a de-; 


... 1s ſyfficient, Ce. Lit. L4Set- fin 


leflor is ſutcient, though it be,open,, without entering ; 
and therefore by. a.parity, of reaſon,a demang,'by;the. leflor 


lee Cre. £172. 15. 2204 00 nil Roan jy 
But 'when the demand is only in orger for a diſtreſs, 
there it is, ſuſficient, if it be made on! any,,notosipus part | 


, 


medy for his rent; and therefore, the wholeland;being; 


mand upon it, without going to any particular. part: 'of it; | 
fre © | j 


| If a wood belet, reſerving rent, the demand Qught tv 


ariſing, and for what. time, uſually a ycari» Compl:Court. 


Keep, 5c 83 -3£ 6K) of 


OF 1-5 b$d0. ©: Hitf955 

Rents of affiſe, /Redditus aſſie, de afſiſay" veltedditus 
affifussy; ; The ttriain.and determined rentsiof ancient te- 
napts, paid- in; a fet-quantity..of money: or provikens; ſo 
; galled . becauſe it. was; afiſed/ or made certain, and: ſo di- 
{ting iſhed from redditut motzlis, variable(reiit, that did riſe 
.and; fall, - like; the; corn-rent now reſerved to colleges. 
Cowell, edits: 192741 19 OD ne rn 

-{, Rents: reſolute; ©i(Redditus, neſe{uti,).. Are accounted 
,ampne;the. fee:farm\ :7e175,.10 be: ſold: by :the ſtatute: 22 
Car.. 2.,cap. 64 'andiare-tuch tents. or [tenths as were an- 
cciently, payable:to the crowny from the lands. of abbies' and 


|-x&dligious houſes ;:and. after their diſſolution, potwithſtand- 


.ing the lands. were: demiſed-/to others, yet the:rents were 


de made at the gate, or ſome highway leading throughithe: 


Wood, as the moſt notorious place. +; Co, Lit.;202»' i Cogorth edits 1727: ©! 


Rill referveds;; and, made: payable . again . to the .crown. 


- 7 s 
DOESUHISY £11 * 


HCY 4 | OW + : FRT © | ; 
| Tf.a rent-(eck be.granted out of 4. payable.at B. 'the þ; c eporativis. A..tenant /for life oc|!years may. cut 
down Ay to make reparations, 'although .he be 
7 hb, 


Vol, li. N® jag. 


| Erfanice may demand it at 4. and if the tenant be. not. there 


not 
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fot conipelled thereto z as where a houſe is ruinous at 
the time of the leaſe made, and the leffee ſuffers it to fall, 
he is not bound to rebuild it, atid yet if he fell timber for 
reparations, he may juſtify the ſame. 1 Co. {nft. 54. The 
leflee covenants, that from and after the amendment and 
reparation of the houſe by the leſſor, he at his own charges 
will keep and leave them in repair : in this caſe the leflee 
js not obliged to do it, unleſs the lefſor firſt make good 
the reparations : and if it be well repaired at firſt, when 
| the leaſe began, and after happen to decay; the leflor muſt 
firſt repair, before the leſſee is bound to keep it ſo. 2'Cro. 
645. And if one covenant for the reparation of a houſe, 
upon requeſt of the leflor, and herepair without it'; this 
is no performance of the covenant. 2 Leon. Ap. 72. Sec 
Leaſe, Covenant, Wafte. | ; 
Reparatione facienda, Is a writ which lies in divers 
caſes, whereof one is, where three are tehants in com- 
mon, of joint-tenants or pro indiviſo, of a mill or houſe 
which is fallen into decay, and the one being willing to re- 
pair it, the other two will not: in this caſe the party will- 
ing ſhall 'have this writ _ the other two. F. N. B. 
_ fol, 127. Of the various uſes of it, read Reg. Orig. fol. 153. 
| Repaftum, A repaſt or meal, «num repaitum, one 
meal's meat given to ſervile tenants, when they laboured 
for their lord. Paroch. Antiq. 401. De ND 
| Repeal, (from the French rappell, revocatio) Signihies to 
revoke, as the repeal of a ſtatute is the revoking it. Cowell, 
Repleader, (Replacttare) Is where the plea of the 
plaintiff or defendant, or both, are ill, or an impertinent 

| Hue joined; then the court makes void all the pleas'whi 

are ill, and awards the parties to replead. 

- Ley. Co. Em. 152, 221, 224 © | 
In debt againſt leſſee for years for rent, the defendant 
. pleaded, that before the rent due he aſſigned the'term to 
'F. $, of which the plaintiff had notice, ifſue was joined 
upon the notice, -and verdict for the defendant. ft was: 
infiſted that judgment ought not to be given, but a re- 
leader, the ifſue being upon a matter immateria},the notice 
bein 7 no diſcharge} without - agraement or acceptanee by. 
the firſt leffor.' | And'Twiſden f."Caid, that if an improper- 
ifſue is taken, and verdiQt given, judgment” ſhall there- 
upon be given, whether for the plaintiff or defendant, 
and cited Cro. F. 575. But an immaterial iſſue is where 
_ upon the verdict the'court'cannot know for whom to give 
the judgment, whether for plaintiff or defendant. And 
to this the Chief Juſtice'and F/indham J.' agteed, and 
awarded a repleader.” "Lev. '32.' Paſch.' 13 Car. 2. BR. 
Sedhjeant v. dw; rt? Sata fol Biouodeb att bro ts: 
(2b Debr upon bond againſt the defendant, as executor ; 
the iſſue was joined, whether he had aſſets or not on'the 


| 


| 


. | J 


30th of November, which was-the day. when he had no-- 


tice of the: plaintiff's original; and it was' found, that 
then he had no affets. | 
becauſe '(as was faid)-this was an immaterial iflue ; for 
_ though he had not aſfets. then, yet if he had any after- 


wards he is liable to the plaintiff's ation ; but it was in- | 


fifted to have: judgment upon the ſtatute of 32 H. 8. 30. 
becauſe here the parties 'only doubt whether there were 
aſſets at the time of the notice. And it was: found; that 
there were none, and that therefore judgment is to: be 

_ "given wonrengey: And: of that opinion was the whole 
court. 2 Mod. 


 v. Dawſon. 
Atkins J. was cl 

in an immaterial ifſue there ſhall be[no repleadet, becauſe 
"it is helped after verdiQ by theſe words in the ſtatute, 
viz. (any iſſue) ; and it is not aid, an ifſue joined upon a 
material point, and/the intent -of the ſtatute was to ipre- 
vent repleaders ; and that if any other conſtruQtion ſhould 
be made of- that-aQ, he was of opinion,' that the Judges 
ſat there not to expound but-to make a law; 'for by fuch 
2n interpretation much of the benefit mtended by the aQt to 
the party, who had a verdit, would be reſtrained. But 
the other Juſtices were all of opinion that fince the mak- 


ing of this ſtatute it had been' always ailowed, and'taken 


as a difference, that when the ifſue was: perfeQtly material 
there ſhould be no repleader ; but that was otherwiſe 
where the iſſue was not material, 2 Af6d, 140. in the 
caſe of Rrad'v. Dawſon, 2313 J0 0 HWOH 


= 
\ Termes de la 


It' was moved for a repleader,: 


139, 140. Mich. 28 Car. 2. C. B. Read| 
IN: 0: 13" Hh WS : "4 
of - opinion; If the parties: join 
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'In'replevin the defendant'claims property, 
the poogs are his, ab/que bcc that they are 1 
the plaintiff replies, that they are his, 
they are the defendant's, & hoc petit quod 
patriam ; this was taken to be an immaterial 
repleader or a new trial awarded ; for that upon this ifſye 


and fays that 
< the plaintiff, 
abſque hoe 'that 


iInquiratur per 


iffue, and x 


the property cannot be tried ; for the plaintiff © 
prove than to'be his, and not the deſeridant Ar. 
for if they be a ſtranger's and not the plaintiff's Ne 
plaintiff has no right to take them. Skin, 65] ol. T 
Mich. 34 Car. 2. B. R. Hubloun's caſe. See 18 Vin. tj, 
tit. Repleader, | OT GaN 

Kepiegiarr, Ts properly to redeem a thing detaineq 
or taken by another, by putting in legal ſureties. See 
Replevin. tbe a HR s th 
\' Geplegiare ve averiis, Is a writ brought by one whoſe 
«cattle are diftrained, or put in the pound, upon an 
cauſe, by another, upon ſurety given to the ſheriff to pro- 
ſecute or anſwer the aCtion in law. Stat. 7 H.$. cap. 
F. N. B. fol. 68. See the Reg. Orig. divers ſorts of mY 
writ in the table, and alſo in the Regi/ter Fudicial ful 
58, 70. "The New Book of Entries, verb: eplevin, and 
Dyer, fol. 173. num. 64. | 

Heplevin, (Plevina from replegiare, to deliver to the 


| owner upon' pledges,) Is the bringing of the writ called 


 Teplegrare factas by him that has his cattle or other goods 
diſtrained by another, for any cauſe, and putting in ſuret 
to the ſheriff, that upon delivery of the thing diſtrained 
he will proſecute the action againſt the diftrainer. Cs, Ei 
Lit. 4b, 2. cup. 12. ſed. 21 $  Weread of Canes replegiati 
/hounds rep/evied, in a cafe between the abbot of St, 4. 


hbans'and Geoffery Childwick, 24 Hen. 3. Goods may be 
re | 
the 


levied two'manner of ways; by writ, and that is þy 
Common Law, or by plaint, and that is by ſtatute law 
for the more ſpeedy having again of their cattle and goods, 
| Replevy is alſo' uſed for the bailing of a"'min. ' Stauide 
Pl. Cor. fol. 72, 74+ and Weſim. 1.c. 11. & 15. Reple. 
giare e/? repoſcere bona mobilia dato apud pr afettum wade jivu 
fidejuſſore ;; Jane & Anplis breve ptr guod bona ea repoſcerent, 
to: replevin, ee Voſfius ae\ Vitiis Sermonis, lib, 2. C25, 
See Shove roll. owe bytd fo ot | 
'Replevin is a're-delivering to the owner, by the ſhe. 
riff, his cattle or goods diſtrained .upon any. cauſe, upon 
ſurety that he will purſue the aCtion againſt him that dif- 
trained 3 and if he purſue it :not, or if it be adjudged 
againſt him, then he who took the' diſtreſs ſhall have it 
again, and for that purpoſe tay have a writ of returns ha- 
bendo. Co. Lit. 145. be 4 Inſt, 1399, ' © 
Replevinis a writ, and uſually granted in caſes of diſ- 
refs, and is'a matter of right; fo that if a man prants a 
rent with: clauſe of diſtreſs, and grants farther, that'the 
-diltreſs'taken ſhall be irrepleviſeable, yet may they be re- 
plevied;; for fuch a-reſtraint is againſt the nature of a diſ- 
treſs, and no private perſon can alter the common courſe 
of the law. Co. Lit. 145 | | 
In this writ or aCtion oth the plaintiff and defendant 
are called / aQtors; the one, i. e. the plaintiff, ſuing for 
damages, and the avowant or defendant to have a-return 
of the goods or cattle. 2 Bend. 84. Cro. Eliz. 799. 2 
Med: 149. BAY DC HVET | Nt 
-* That the avowant is in nature of a plaintiff, appears, 
'1ſt, from his bejny called an aCtor, which is a term in the 
Civil Law, and ſignifies plaintiff ; 2dly, from his being in- 
titled ito have judgment de returns habende, and damages as 
'plaintiff ; 3dly, from this, that the plaintiff might plead 
in abatement of the avowry, and conſequently ſuch avowry 
muſt be in nature of an ation. Carth. 122. 6 Med. 
103. Yelv. 148. | 
'The avowant being in nature of a plaintiff, need not 
'aver his avowry with | an hoc paratus ef? verificare, more 
than any other plaintiff need aver his count. Plow. 263 
An avowant being an aCtor, ſhall not have a proteCtion 
caſt for him more than any other plaintiff. 2 /n/?. 339: 
But though an avowry be in nature of an aCtion, yet 
one tenant in common may avow for taking cattle damage» 


'feafant.' Cro. Eliz. 530. 


| 


ed on the right, and different 
 Carth. 74. ' Yelv. 148. Hob, 16, Cre. 


Replevin'is an ation founde 
'from treſpaſs. 


| Eliz. 799. 


'In 
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Jn Finth it is held; that when in the pleadings in reple- 
vin the title of the-lands is brought in queſtion; it is then 
a real ation, but if otherwiſe, that it is a perſonal one ; 
but. this diſtinQion has of late been exploded, and itis now 
held, that as no lands can be recovered in this aCtion, 
though the title of Jands may. incidently come in queſtion, 
as it may- do in an aCtion of treſpaſs, or even of debt, 
which are ations merely perſonal. Finch's Law 316, and 
ſee Comb. 4706. hay, 109. in caſe'of Eaton v. Southby, 
-Mith, 12 Gee, 2. in C. B, 14; 3-2 


1. Fir what things a replevin lies. J 

2. Of the different kinds of replevins ; out of what courts 
they iſſue, and of the power and duty of the ſheriff. 
| 3. Of the pledges in replevin, and the proceedings againſl 
m Of the original writ, and the Withernam in replevin. 

5. Of the writ of ſecond deliverance, and the writ de 
proprietate probanda. | 

6. Of the writ de returno habendo; of returns irreple« 
viſeable, and in what manner the ſheriff 1s to return and exe- 
cute ſuch proceſſes. | | | 


1. For what things a replevin hes. | 
| It is a general rule, that the plaintiff ought to have 
the property of the goods in him at the time of the tak- 
ing: and not only a general property which every owner 
hath, but alſo a ſpecial property, ſuch as a perſon has, 
who hath goods pledged with him, or who hath the cattle 
of another to manure his lands, &c. is ſufficient to main- 
tain a replevin, and in-ſuch like caſes either party may 
. bring a replevin. Co. Lit. 145. Winch. 26. 

A replevin does not lie of things which are fere na- 
ture, 2s conics, hares, monkies, dogs, &c. but if things 
wild by -nature are made tame, or are reclaimed, ſo long 
- as they continue in that condition, they belong to the 
perſon who hath the -pdiſeffion of .them, and he may 
bring a _replevin; and the general rule herein ſrems to 
be, that a replevin lies for any thing that may by law be 
diſtrained. 2 Rol. Abr. 430» Godb. 124. | 

A replevin lies of a leveret; for it has animum rever- 
tend: ; and fo for the ſame reaſon it lies of a ferret 3 but 
- it is ſaid not. to lie for a maſtiff dog, though an aCtion of 
. treſpaſs will. Br. Repl. 64. 2 Rol. Abr. 430. 

_ Replevin lies of a ſwarm of bees. F. N. B. 68. 
.  Replevin does not lie of trees, or timber growing z nor 
of. things annexed to the freehold, becauſe fuch things 
cannot be diſtrained ; but replevin lies of certain iron be- 
- longing to the party's mill. F. N. B. 68. 

So replevin does not lie of deeds or charters concerning 
lands; for they are of no value, but as they relate thereto. 
| Bro. Rep. 34. | 
Replevin lies not of money, nor of leather made into 
| ſhoes. Adoor 294. 2 Brownl. 139. 

If a mare in foa!, a cow in calf, &. are diſtrained, 
and they happen to bring forth their young, whilſt they 
arc in the cuſtody of the diſtrainer, a replevin lies for the 


_ calf, &'c. Bro. Repl. 41. F. N. B. bg. 1 Sid. 
2 


| 


Replevin lies for a ſhip; ſo of the fails of the ſhip. 
March 110. Roym. 232. | : 8" 263 

It was ruled by Pollexfen Ch. J. upon evidence at 
Guildhall, in replevin for goods taken by order of the Ea/? 
India company from interlopers in the /ndtes, that no re- 
Plevin lies for goods taken beyond ſea, though brought hi- 
\ ther by the defendant afterwards. 1 Show. 91. | 


' 2. Of the different kinds of replevins; out of what courts 
t1ey iſſue, and of the power and duty of the ſheriff. 
- + Replevin may be made either by original writ of reple- 
vin at Common Law, or by plaint of the ſtatute of dar. 
cap. 21, Co. Lit. 145. F. N. B69. | 
By this ſtat. enatted 52 H. 3. it is provided, ** That 
if the beaſts of any perſon be taken, and wrongfully with 
| holden, tbe ſheriff, after complaint made to him thereof, 
way deliver them without let or gainfaying of him that 
took the. beatts, if they were taken out of libertiesz and. 
1f the beaſts were. taken within any liberties,. and. the 


Re: BH Bir 
riff wy default of- thoſe bailiffs ſhall cauſe them 10 be celj- 
vered,”. : . 22.64% $8244 5063 Fg ITT 

The miſchiefs before this'aQt were the great delay and 
loſs the party was at by having his bezſts or goods with- 
holden trom him ; as alfo- that cattle, when- diſtrained 
and impounded within any liberty that had return of. writs, 
the ſheriff was obliged to make a warrant: to- the bailiff 
of the liberty to make deliverance y atid there:was another 
miſchief when the difireſs was taken without and im- 
pounded within the liberty, 2 nf. 139. 13 Co. 31, To 
remedy which, Ft rk 414A 

By this ſtatute the ſheriff, upon plaint made unto him 
without writ, may either by parol or precept command 
his bailiff to deliver the beaſts or goods, that is-to make 
replevin of them, and by theſe words (poſt querimoniam = 
fibi fa) the ſheriff may take a plaint out of the county 
court, and make a replevin prefently, which-he is to en- 
ter in the court, as it would be inconvenient, and againſt 
the ſcope of the ſtatute that the owner, for whoſe benefit 
the ſtatute was made, ſhould tarry for his beaſts till the 
next county court, which is holden from month to month. 
And by this aCt the ſheriff may hold plea in the county 
court on replevin by plaint, though the value be of 201. or 
above ; and yet in other aQtions' he ſhall hold plea where 
the matter is under 40s. value. 2 Jn/t. 139. 1 Keb. 205. 
Dalt. $þ. 430.  - © > £x0b6 WH] F154 | 
By the words of this law, $i averia capiant\, viceco- 
mes poft querimoniam fibi fa? deliberare poſſet ; ſo that it 
becomes the ſheriff*s duty upon ſuch complaint, by parol 
or by precept to his bailiff, to replevy them, which pre- 
cept may be given before any county court; but ſuch 
plaint is afterwards to be entered, and as holden in Cum. 
by the party who made the complaint, and not by the 
ſheriff, Cum. 591. I 
Replevins by writ ifſue properly out of the courts of 
K. B. and C. B. at Wiftmin/ter, and are returnable. into 
ſuch courts, Dyer 246. a af 
Replevins by plaint are made by the ſheriff by force 
of the above mentioned ſtatute of farieb. by which he 
is directed, upon complaint made to him by the party 
that his goods or cattle are diſtrained, to command his 
bailiff (which may be by parol or precept) to make deli- 
verance ; and which plaint may be taken at any time, 
and as well out of, as in court. Bro. Rep. pl, 4. Coe Lit. 


145. 2 Inſt. 139. | 6/4 To TIE 
agreed, that the hundred court, and 


. 


Alſo it hath been 


other courts of lords of manors, may by preſcription hold 
plea in replevin, and ſo may incidently have power to re- 
plevy goods or cattle taken ; but that it ſeems, muſt be 
by proceſs of the court after a plaint entered, but not by 
parol complaint out of court. Carth. 380 __ -- 
And, therefore, where in treſpaſs for taking, &c.. the 
defendant juſtified that the place where, &c. was a hun- 
dred, and time out of mind had a court of all 'aQtions, 
replevins, &c. grantable in or out of court, virtute 
cyjus, &c, 'The queſtion was, if good or not? And the 
reaſon of the doubt was, becauſe the county court could 
not hold plea in replevin at Common Law ; but were en- 
abled by the ſtatute of Marlebridge, which extends not 
to the hundred court, which is a court derived. our of _ 
the county court; but per cur. clearly, Suppoling they 
may grant them in court, yet they cannot preſcribe to 
grant them_out of court. 2 Salk. 580. 5 Med. 253. 
Skin. 674. Carth. 380. 1 Ld. Raym. 219. Hallet v. 
Birt, © GT | | 

The ſheriff is obliged to grant replevins in all ſuch 
caſes as they are allowed of by law; and the officer, 
who takes the goods by virtue of a replevin iſſuing for 
what cauſe ſoever, is not liable: to an ation of treſpaſs, 
unleſs the party in whoſe poſſeſhon the goods were claims 
property in them ; and note, that in all caſes. of miſbe- 
kaviour by the ſheriff or other officers, in relation to re- 
plevins, they are ſubjeC&t to the controul of the King's 


ſuperior courts, and puniſhable by attachment for ſuch 


miſbehaviour. Carth. 381, = 

And though the ſheriff may grant replevins by plaint, 
and may proceed thereon in his county court, yet if any 
thing touching his freehold come in queſtion, or ancient 


bailif of the liberty will not deliver them, then the ſhe- | 


demeſne he pleaded, the ſheriff can proceed no farther ; 
nor 


03. B05 
| 
nor can any ſach proceedings be carried;on in the hundred 
court, court baron, or any other court claiming a juriſ- 


\ would loſe | his- /pledges ; and + on the other 


R EP 
'(ide, th 


diction herein by preſcription. '4 Hi6. 30. 2 H. 7. 6. 
Co. Lit. 145+, | | | 
- So when the/King is party, or the taking is in right of 
the crown, in theſe caſes the ſheriff is to ſurceaſle. Bro. 
*Repb. pl. 3. 11 Brownl«: 33. Fai 2341 
It was ruled 'jn1. the caſe of one Bradſhaw, that where 
an at of: parliament orders a diſtreſs/and ſale of goods, 
this. is 1n nature;of an execution, and replevin 'does hl 
lie; but if the ſheriff grants one, yet it is not ſuch a con- 
tempt as to grant'an attachment againſt him; and Powell 
Juſtice ſaid, he remembered a caſe in the Exchequer, 
' where a diſtreſs was taken for a fee farm' rent due to the 
King, yet upon debate-in the court no attachment was 
granted, though.it was in the King's caſe. Trin. 12 JF. 
3-in C. B. Bradſhaw's caſe. See 14 Car. 2. c. 12. 
_*©*., And for the great eaſe.in bringing replevins, and as a 
duty incumbent on the ſheriff, it is enaQted, by the 1ſt and 
2d of. Ph. & Mar. cap. 18. © That the ſheriif ſhall at his 
firſt county day, or within two months aſter he receives 
the patent, depute and proclaim in the ſhire town four 
deputies to make replevins, not dwelling twelve miles 
diſtant from one another, on pain to forfeit for every 
month he wants ſuch deputy or deputies 5/: to be diviaed 
between the King and the proſecutor. 


3. Of the pledges in replevin, and the proceedings againſi 
them. | 
| When the ſheriff makes replevin, he ought to take 
two kinds of pledges 3 plegit de proſequend?, by the Com- 
mon Law, and plegii de returno habends, by the ſtatute 
of Weftm. 2 cap. 2. by which it is provided, * That 
ſherifts or bailiffs from thenceforth ſhall not only receive 
of the plaintiff pledges for the purſuing of the tuit, be- 
fore they make deliverance of the diſtreſs, but alſo for 
the return of the beaſts, if return be awarded ; and if any 
' take pledges otherwiſe, he ſhall anſwer for the price of 
the beaſts, and the lord that diſtrains ſhall have his reco- 
- very by writ, that be-ſhall reſtore to him ſo many beaſts 
or cattle; and if the plaintiff be not able to reſtore, his 
ſuperior ſhall reſtore.” | | 
In the. conſtruftion hereof the following caſes have 
been ruled, and opinions holden: | 
That if the ſheriff returns inſu 


ficient pledges, he ſhall 
anſwer according to the ſtatute ; for inſufficient pledges 
are no pledges in law; and ſuch pledges mult not only 
| "be ſufficient in eſtate, viz. capable to anſwer 1n value, but 
likewiſe ſufficient in law, and under no incapacity ; and 
| therefore infants, feme-coverts, perſons outlawed, &c 
are not to be taken as pledges, nor are perſons politic, or 


- bodies corporate. Co. Lit. 145. 2 ſnft. 340. 10 Co. 102. 
In replevin the ſheriff does not return any pledges, and 
- after iſſue joined and found, it was moved, if they cou] 


* be put in by the court after verdict; and the court held 


they might, notwithſtanding the ſaid ſlatute of /Ye/lm, 2. 
as before that ſtatute the court might take pledges on the 
omitſhon of the ſheriff; and a dize1fity was taken between 
pledges for proſecuting, which were at Common Law, 
and pro returne habendo given by this it«tute ; and the court 
| held, that though upon the default of the ſheriff he was 
ſubjeQ to the aCtions of the party, that yet the taking of 
. pledges by the court did not make the judgment erroneous. 
Noy 156. Trine 4 Car. 1. 

A replevin by plaint was ſued in the ſheriff's court in 
Lon1oen, and pledges were ſound de returno habendo fi, &c. 
this plaint was removed according to their cuſtom into the 
mayor's court, and after into the King's Bench by cer- 
tiorari, and there oyer of the ceriiorart being demanded, 
the party declared in B. R. upon this a return was 
awarded, and upon an elongat, returned, a ſcire facias 

went againſt the pledges in the theriff's court of Londsn, 
Upon a demurrer the queſtion was, whether this cafe be- 
ing removed by a certiorari, the pledges in the inferior 
court are diſcharged, or whether they remain liable to 
be charged by this /czre facias? The court were in- 
c:ined to be of opinion, that the pledges are not dif- 
charged, for the miſchief that might enſue; for the 
the plaintiff might bring a certiorari, and the Fr Bees» 


doubted whether the'pringipal be in. court but at-his nc.” 
ſure, and'that he.is not poet egy and KO ena 

ſuited ; but afterwards at another day it was adjud wry 
that the pledges were not diſcharged. Shin, 2 beg, 
Show. 421. Comb. 1, 2. 3 Med. 56. S. C. profit 

In caſe the plaintiff declared, that he diltrained, for »} 
Los., Tent, reſerved on: a- leaſe, and that the defend; 
delivered the cattle without taking pledges ; to which the 
defendant pleaded, that the plaimiiff. in the replevin ao 
vered to him 3/. 10s. for pledges, which he accepted. 
and on demugrer the couit held, that pledyes being to S 
found to-an{wer the party,--if he had good cauſe of arg 
ry, and to be an{werable for the. amercement to the Kin 
it he be non-ſuited ;. or if- it . be. found. againſt him hy 
taking of money or a pledge was not lawſul ; and that al- 
though he might take mdney for pledges, yet he. ovohe 
not to accept leſs than the plaintiff's demands; on oy. 
account the court likewiſe held the plea vicious ; but the 
agreed, that if the mayor had taken but one pledge (if 
he had been ſufficient) it had been well enough. Cr, 
Car. 446. 1 Fon. 378. $.C. Moyſer v. Gray, Mayor of 
Beverly. = 

But it hath been adjudged, that a bond taken 
ſheriff; conditioned harif ohi party applying for » ” 
plevin ſhould appear at the next county court, &:, ang 
proſecute his action with effe&t, and ſhould make return 
of the thing replevied, if return ſhould be adjudged, and 
ſave the ſheriff harmleſs, &c. was good in law, :and 
agreeable to the intent of the ſtatute of darieb, which 
requires pledges or ſureties, of which nature the obligors 
are; and this method of taking bond inſtead of pledges 
was faid to be of ancient uſage; and that in the old 
books plegit lignified the ſame as ſureties; and that there 
being a proper remedy on ſuch bond, it differed fromthe 
above caſe in Cro. Car. of taking a depoſite or ſum. of 
money ; but the court agreed, that at Common Lay this 
bond had been void, becauſe it had been to fave ;the ſhe- 
riff harmleſs in making replevin by. plaint,. wbich he could 
not have done before the ſtatute of, Zarleb, 1. Ld, Rayn, 
278. - 2 Lutw, 686. Blackitt. v.-Criſſop, = 

Iſ in replevin in an inferior court, the condition of the 
bond 1s, if he proſgcute bis ſuit commenced with effe& 
in the court of and. do make return, &;, 
if a return be adjudged by law, and it happens, that the 
plaintiff hath judgment in the court below, which is after- 
wards reveried-on a writ of error in B, R. in ſuch cafe 
unleſsthe party makes a return, he, forfeits his bond; for 
though he had judgment in.'the court below, yet the 
words, if he proſecute his ſuit commenced, &Cc.. extend to 
the proſecution of the writ: of error,. which- is pant: of 
the ſuit commenced in the court below; and in this 
caſe, the taking ſuch bond was held :to- be lawful, and 
ſaid to be common. practice. | Carth. 248. Shaw. 400, 
S$, C, Chapman v, Butcher, Fitzg, 158. "6, 

In debt upon a replevin. bond taken by the: ſheriff, 
conditioned that if C. B. appear at the next county court, 
and proſecute with effeCt for taking, &c. and make re- 
turn, Oc. if return be adjudged, and ſave harmleſs to 
the ſheriff, &c. then, &c. the defendant after oyer pleaded, 
that at the next county court, text” talt die, he did appear, 
andprofecuted, &, until it was removed by. recordari, 
and did fave harmleſs the ſheriff, but doth not ſay, that 
no return. habend” was adjudged ; and upon demurrer the 
court inclined for the plaintiff ; for the defendant ſhould 
have ſaid, that no return was adjudged at all ; and though 
he proſecuted to the recordari, yet return. habeni might 
be adjudged afterwards; and the condition goes to any 
adjudication of return. Comb. 228. Lane v. Foulk, 

An action was brought upon a bond in replevin to pro- 
(ecute his ſuit with effect, and alſo to make return, &c. 
the defendant pleaded, that Z&. G, did levy a plaint in re- 
plevin in the court before the ſteward of //Y2/tmin/ler, and 
that afterwards, and before the ſuit was determined, 12. 
on ſuch a day, &c. E, G. died, per quod the ſuit abated ; 
the plaintiff replied, quod bene & werum ef/t, that E. C. 
levied ſuch a plaint againſt the defendant, who imme- 
Hately afterwards exhibited an £Englifh bill in the Exche- 


[quer againſt the plaintiff in that ſuit, and by injunCtion 


hindered 


-R KB £ 
hindered the: proceeding below until ſuch a day, &c, on | 
which the ſaid Z. G. died ; ſo that he did not proſecute 
his ſuit with effe&t ; and upon demurrer to this replication 
the defendant had judgment ; for per Hlt, Ch. J. this 
was a proſecution' with effec, becauſe there was neither 
a nonſuit or verdiCt againſt Z, G, Carth. 519, Duke of 


Ormond v. Bierly. 

In ation upon a repl 
filed. 1 Salk. 99. I 
- There are two ſorts of pledges, plegiz de proſequendo, . 
and plegii de returno habendo ;, the pledges of proſecuting 
were at Common Law, but thoſe de returno habendo were 
appointed by /Fe/imin. 2. cap. 2. by which ſtatute an 

action lies againſt the ſheriff, if he omits to take pledges, 
or if he takes thoſe that are inſufficient ; for the party 
may have a ſeire factas againſt the pledges, where the ſuit 
is in any court of record ; and though in the county 
court, &c. a ſcire facias will not lie againſt the pledges, 


evin bond common bail ſhall be 


þecaufe'rhey are not courts of record, and every ſcire ſa- |. 


cas onght to be grounded on a record, yet there the party 
may have a precept in nature of a ſcire facias againit the 
pledges. 1 Ld. Raym. 278. per Holt, Ch. J. See Comb. 


LO Cum. 593. | . b 
* An action on the caſe was brought againſt a ſheriff for 
taking inſufficient pledges upon a replevin ; to which he 
leaded not guilty, and a verdict being found againſt him, 
and Judgment given thereupon 1n the court of C, B. on a 
writ of error brought in B. R. it was objected, firſt, 
that an ation on the caſe was not the proper remedy : 
2dly, ſuppoſing ſuch aQtion Jay, that there ought to have 
been a ſcire factas firſt ſued out againſt the pledges. As to 
the firſt the court held, that the party diſtraining has by 
the ſtatute of Ye/tmin/ter 2. an intereſt in the pledges, 
and if the ſheriff omits to take ſuch, or which is the ſame 
thing, takes inſufficient ones, he is aggrieved, and conſe- 
vently intitled to his affion. 2dly, 'Phat though a /cire 
acias may be brought againſt the pledges, yet it does not 
follow from thence, that an aCtion does not lie againſt 
the ſheriff z and ſuch ſcire faczas, which is only to cer- 
tify the ſufficiency of the pledges, is the leſs neceflary in 
the preſent caſe, ſuch inſufficiency being ſet forth in the 
declaration and found by the verdict, Mich, 12 Geo, 
| 2, Rouſe v. Patterſon in B, Ro OED 
| And for the greater ſecurity of perſons diſtraining for 
rent, it is enacted by Stat. 11. Geo. 2. c 19. ſet. 23. 
That ſheriffs and other officers having authority to grant 
replevins, ſhall in every replevin or a diſtreſs for rent 
take in their own names, from the plaintiff and two ſure- 
ties, a bond in double the value of the goods diſtrained, 
(ſuch value to be aſcertained by the oath of one or more 
witneſſes not intereſted, which oath the perſon granting 
ſuch replevin is to adminiſter) and conditioned for proſe- 
cuting the ſuit with effect and without delay, and for re- 
returning the goods, in caſe a return ſhall be awarded, 
before any deliverence be made of the diſtreſs ; and ſuch 
ſheriff or officer taking ſuch bond, ſhall at the requeſt 
| and coſts of the avowant or perſon making conuſance, 
aſſign ſuch bond to the avowant, &c. by indorſing the ſame 
and atteſting it under his hand and ſeal in the preſence of 
two witnefles, which may be done without any ſtamp, pro- 
vided the aſſignment be ſtamped before any aCtion be 
brought thereon ; and if the bond be forteited, the avow- 
ant, &c. may bring an aCtion thereupon in his own name. 
and the court may by rule give ſuch relief to the parties 
upon ſuch bond, as may be agreeable to juſtice ; and ſuch 
rule ſhall have the effect of a defeaſance. 


4. Of the original writ, and of the Ilithernam in 
replevin. | | 
The original writ of replevin iſſues out of Chancery, 
and neither it nor the alias replevin are returnable, but are 
only in nature of a ju/ticies to impower the ſheritf to hold 
plea in his county court, when a day is given the partes ; 
but the pluries replevin is always with this clauſe vel 
cauſam n9bis ſignifices, and it isa returnable proceſs. F,N.B. , 
69, 70. . DoF. pl. 313, 314. 2 Inſt. 139. Salk. 410. 
that it is uſual to take out the writ a/ias and pluries at the 
fame time, Dale. $h. 273. 

Vor, II. N* 122. 
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| If a pluries FELT be returned in Michaelmas termi, 
that the defendant claimed property, and after nothing 
is done, nor any appearance nor continuance till Eaſter 
term after, at which term they appeared and pleaded, and 
Judgment was thereupon given ; though no continuance 
was between Michaelmas and E2/ter, yet this is not any 
diſcontinuance, becauſe there is not any continuance till 
appearance; for the parties have not any expreſs day in 
court, and where there is not any continuance, there 
cannot be any diſcontinuance, 1 Rel. Abr, 485. Gawen 
v. Ludlow. 

The pluries replevin ſuperſedes the proceedings of - the 
ſheriff, and the proceedings are upon that, and not upon 
the plaint, as they are when that is removed by recor- 
dari, and though there is no ſummons in the writ, yet 
it gives a good day to the defendant to appear ; and if he 
does not appear, then a pore iſſues, and then a'capias. 
1 £4. Raym. 617. FEY: | 
Capias and proceſs of outlawry lies in replevin ; for 
when on the pluries replegiart fac the ſheriff returns 
averia elongata, then a capias in IY/ithernam iſſues, and on 
that's being returned nulla bona, a capias iſſues, and ſo to. 
outlawry. Captas and proceſs of outlawry in repleyin were 
given by 25 Ed. 3.17. 6 Med. 84, 

If on the pluries replevin the ſheriff return, that the 
cattle are eloigned to places unknown, &*:, ſo that he can- _ 
not deliver them to the plaintiff, then ſhall ifſue a wither = 
nam direted to the ſheriff, commanding him to take the 
cattle or goods of the defendant, and detain them till the 
cattle or goods diſtrained are reſtored to the plaintiff ; 
and if upon the firſt withernam a nihil be returned, there 
an alias and pluries replevin iſſue, and ſo to a capias and 


exigent. F. N.B. 73. | | 
_ The writ of FP ithernam ought to rehearſe the cauſe 
which. the ſheriff returns, for which he cannot replevy 
the cattle or goods ; fo that it does not lie upon a bare 
\uggeſtion, that the beaſts are eloigned, &c. F. N, B. 
09, 73» Jo, | | 
"if awan'-the Ilithernam the cattle are reſtored to the 
party who eloigned them, yet he ſhall pay a fine for his 
contempt, 2 Leon. 174. | 

Cattle taken in, W/ithernam may be worked, or if cows, 
may be milked ; for the party has them in lieu of his own, 
1 Leon 220. Dyer 280. in the margin, | 
* And as the party is to have the uſe of the cattle, he is 
notto have any allowance or payment made to him for 
the expences he has been at in maintaining them. Owen 
46. Cro. Eliz. 162. 3 Leon. 235. | 

Scrre factas againſt an executor, reciting, that where re- 
plevin was brought againſthis teſtator for a cow, and judg- 
ment againſt him ge returns habendo, which was not execut- 
ed, that he ſhould ſhew cauſe why he ſhould not have ex- 
ecution, 'The executor pleads plene admini/iravit, upon 
which the plaintiff demurred ; and Yd Juſtice ſaid, that 
upon the Judgment the cow is in the cuſtody of the law, 
and theretore he ought to have execution 3 but the doubt 
is, becauſe the replevin is determined by the death of the 
party ; yet by him and Raznsford, being only in court, 
the plaintiff ſhall have execution, for the defendant can- 
not be prejudiced ; for if the ſheriff return averia elon- 
gata, he ſhall not have a HFithernam, but of the goods of 
the teſtator ; or if there are no goods of the teſtator, the 
ſheriff can take nothing, but ſhall return nulla bona, and 
then the plaintiff hath his ordinary way to charge the 
defendant, if he hath made a deva/iauit; and it was 
adjudged for the plaintiff. Paſch. 27 Car. 2.in B. R. 
Sucklin v. Green. : 

IL. ſoes a replevin, H. removes it by recordari into 
the King's Bench, the plantiff does not declare, and up- 
on that a return awarded to FH. upon which the ſheriff 
returns averia elongata, and then a Withernam was award- 
ed and executed ; and now the plaintiff comes and prays 
he may be admitted to declare, and prays a deliverance of 
the I/ithernam ; and it was teſtified by the clerks that 
upon the plaintiff's: ſubmiſſion to a fine for not declar- 
ing, and that's being impoſed upon him' by the judges, 
he ſhall have deliverance of the Fithernam ; and a tine 


of 35. 4d. being accordingly impoſed on the p'aintif, 
[ 35. 44. being 4 p Fg, 


- 


KP 


he then declared, and had Lane: Ney 50. Webb 


v. Hind, and ſaid, that the cou 
that of C. B. 

If upon an elnzata returned the ſheriF's cattle are 
taken in //7thernam, yet upon the defencant's appear- 
ance, and pleading 121 cepit, or claiming property, the 
defendant ſhall have his cattle again ; -and it they are 
eloigned, a J/ithernam againſt the plaintiff ; ſor 1t the 
property or taking be in queſtion, there is no reaſon that 
the plaintiff ſhould have the defendant's cattle. 1 £4. 
Raym, 614. | 

'The 1/:thernam is but meſne proceſs, and cannot be an 
execution, becauſe it is granted before judgment. 1 £d. 
Raym, 614. and ſee Comb, 201. Sulk. 582. 


ſe B. R, is contrary to 


5. Of the writ of ſecond deliverance, and the writ De 
proprietate probanda, | CET 
At the Common law, if the plaintiff in the replevin 
had been non-ſuited either before or after verdiCt, the 
defendant who diſtrained ſhould have had return, but not 
irrepleviſeable ; ſoas the plaintiff after nonſuit might have 
had as many replevins as he would, which was vexatious 
and miſchievous ; for remedy whepeof the aCt of IVe/im. 
3, cap. 2. reſtrains the plaintiff from any more replevins 
aſter nonſuit, but gives a writ of ſecond deliverance. 2. 
Infl. 340. Sy . 

And if in ſuch writ of ſecond deliverance the plantiff 
be nonſuited, or if the plea be diſcontinued, or the writ 
abates, or if he prevails not in his ſuit, returns irrepleviſe 
able ſhall be granted. 2 1n/t. 345. 

If defendant in replevin has return awarded upon non- 
ſuit of the plaintiff, upon which he ſues a writ de returns 
habendo, wpon which writ the ſheriff returns ater 
elongata per querentem, and upon this a {ithernam 1s a- 
warded, and upon the //*thernam the defendant has tz! 
catalla to him delivered of the goods of the plaintiff, 
and thereupon the plaintiff ſues a ſecond deliverance ; he 
ſhall ſue it for the firſt diſtreſs taken, and not for the 
 Wl\thernam; and this by the nature and form of the writ 
of fecond deliverance. 2 Kol. Abr. 435. 

If a returno habendo be awarded to the ſheriff after a 
writ of ſecond deliverance prayed by the plaintiff, this 
Is a ſuperſedeas to the returno habendo, and cloſes the ſhe- 


Tiff's hand from making any return thereto ; and if the] 


ſheriff will not execute the writ of ſecond deliverance, 
the party has his remedy againſt him. Dyer 41. Dalt. 
Sh. 275. Ed 

This ſtatute of /7e/7m. 2. gives the writ of ſecond de- 
Itverance out of the ſame court, where the” firit re- 
Plevin was granted, and a man cannot have it elſewhere ; 
for if he may, then he ſhall vary from the place limited as 
to this by the ſtatute. P/2wd. 206. OY 

In replevin the defendant avowed, that the plaintiff 
| being nonſuited brought a writ of fecond deliverance, 
whereupon it was moved to ſtay the writ of inquiry of 
damages 3 & per curiam, This is a ſuperſedeas to the re 
turno habendo, but not to the writ of inquiry of damages ; 
for theſe damages are not for_the thing avowed for, 
but are given by the ſtatute of 21 Fen. 8. c. 19. as a 
compenſation for the expence and trouble the avowant 
has been at. 1 Salt. gs. and like point adjudged, Palm. 
403 Latch. 72. | 

Error of a judgment in C. B. in a ſecond deliver- 
ance; upon the demurrerin pleading the error aſſigned was, 
becauſe there was not any writ of ſecond deliverance 
certified, and 1 nullo eff erratum being pleaded, it was 
moved not to be material, becauſe it was awarded on the 
_ roll, and the parties had appeared and pleaded to it ; but 
it was adjudged il}, and reverſed for that cauſe ; ſor there 
ought to be a writ, and if it vary from the declaration 
in the replevin, it ſhall be abated. Cro. Fac. 424. New- 
man v. Moor. | 

No ſecond deliverance lies after a judgment upon a 
demurrer, or after a verdict, or confeſſion of the avow- 
Ty ; but in all theſe caſes the judgment muſt be entered 
with a return irrepleviſable ; but upon a nonſuit, either 
before or after evidence, a ſecond deliverance will lie, 
becauſe there is no determination of the matter, and 
there a writ of ſecond deliverance lies to bring the mat 


4 


| Cum. 592. 
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ter in queſtion ; but in the caſe of a demurrer ang vers 
dict the matteris determined by the confellion of the party, 
2 Lil. Reg. 457. Je 

If the plaintifPs writ abates, he may have a new writ 
and is not to put to his writ of ſecond deliverance, Clin, 
I22. 

If the plaintiff in replevin be nonſuited for want of 
delivering a declaration, if it happened through any cauſe 
that would have entitled him to a writ of ſecond deliver- 
ance, as ſickneſs of the perfun employed, &:c the court 
will order the defendant to accept of a declaration on 
payment of coſts ; otherwiſe the plaintiff would be re. 
medileſs, the writ of ſecond deliverance being taken 
away by the 17 Car. 2. 1 Vent. 64. See {vawn, 

If the defendant in replevin claims property, the ſhe. 
riff cannot proceed ; for property mult be tried by writ, 
and in this caſe the plaintiff may have the wtit de pre. 
preetate probanda to the ſheriff ; and if it be found for 
the plaintiff, then the ſheriff is to make deliverance; if 
for the defendant, then he is to proceed no further 3; but 
as this is but an inqueſt of office, it it be found againſt 
the plaintiff, he may have a replevin to the ſheriff ; and 
if he return the claim of property, yet ſhall it proceed 
in the C. B. where the property ſhail be put in ifſue ang 
finally tried, Co. Lit. 145. b. F. N. B. 77, Dyer 113, 


None but he who 1s party to the replevin ſhall have 
the writ de pro;rietate pr obanda; lo thatif upon a replevin 
che beaſts of a ſtranger are delivered to the plaintiff, ſuch _ 
{tranger being no party to the replevin, ſhall not bave this - 
Writ. 14 Hen. 4. 25, 2 Rot. Abr. 431. 

The ſheriff is to return the claim of property on the 
pluries, before which time the writ de preprietate proband- 
4a does not iſſue, tor it recites the plurirs. Reg. $3, 
Cum. 595. | | | 

The writ de proprietate probanda 1s an inquelt of ofbce, 
and the ſheriff to give notice to the parties of the time 
and place of the exzcuting of it, Dalt. $h. 274. 

If the defendant claims property in replevin, the plain= 
tif may have the writ de proprietate probanda without 
continuance of the replevin, though it be two or three 
years after, becauſe by the claim of property the firſt ſuit 
is determined. MAfvor. 4.03. 

If the party who hath the cattle claims property, the 
ſheriff *cannot determine it without a writ de proprietate 
proban'a ; and then if the property bz found for the par- 
ty claiming it, It is but an inqueſt of office, and the par- 
ty who made the plaint may after ſue a writ of replevin, 
to which property may again be pleaded. 7 H, 4. 46. 
Cum. 594. | 5 HET 

If the plaintiff has property, and omits to claim it be 
fore the ſheriff, he may notwithſtanding plead property 
in himſelf or in a ſtranger, either in abatement or in bar, 
though it was formerly held, that propecty in a ſtranger 
could only be pleaded in abatement. Cre. Eliz. 4;5. 
IÞinch, 26. 1 Show. 402. Salk. 5. 94. 6 1.4. 81. 

In the replevin the defendant in his avowry pleads, that 
the beaſts taken belong to a third perſon, and not to the 
plaintiff, and therefore prays a return ; to which the 
plaintiff demurs ; for on the avowant's own ſhewing he 
ought not to have a return, having admitted the property 
of the beaſts to be in another ; but judgment was given 
for the defendant, for the prior poſſeſſion was in him, and 
he hath a right againſt all others but the right owner, and 
the plaintifF by his demurrer hath admitted, that he hath 
no property in them. Comb. 477. Barrett v. Scrimſbaw. 

In treſpaſs for entering the plaintiff's houſe, and tak- 
ing away his goods, the defendant juſtifies by virtue of 
a replevin out of the ſheriff's court in London, and a 
precept thereupon to 7. 8. an officer, and that he the de- 
fendant came in aid of him ; plaintiff replies, that before 
the taking away the goods he claimed a property in them, 
and gave notice thereof to the defendant z and the quel- 
tion upon a ſpecial verdi& was, whether the taking 2- 
way, after the claim of property, and notice tbereot, 
did not make him a treſpaſſor ab initio ? And it was held 
per tot. cur, that he was a treſpaſſor ab initio ; for thoug 
the claimer ought to be to the ſherifFor officer, and thata 
claimer to a perſon that comes to aflittance be not enough 
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io tne making the execution illegal, if the officer 
does not deft ; yet if it be notihed to him" that comes 
in aid, that claim of property is made, he at his peril 
ught to deGlt, 6 17d. 68. 139. Leonard v. Stacy. And 
ſee 2 Mod. 242+ | 


0 


6. Of the writ de returno habendo ; of returns irr- 
pleviſable, and in what manner the ſheriff 1s to return and 
fe proegen.. - 

The returns habendo is a judicial writ, that lies for 
him who has avowed the dititreſs, and proved the fame 
to be lawfully taken ; or where, upon the removal of 
the plaint into the courts above, the plaintiff, whoſe cat- 
tle were replevied, makes default, or does not declare or 

roſecute bis aCtion ; and thereby becomes nonſuited, &c. 
ind by this writ the ſheriff is commanded to make a re- 
torn of the cattle to the defendant in the replevin. 35 
Hen. 6.40. Dyer 280. Co. Lit. 145. | 

A bailiff who makes conuſance may have judgment of a 
return, and conſequently a writ de returno habendo ground- 
| ed on ſuch a judgment. Co. Ent. 59. | 

The writ de returno habendo is not a returnable proceſs. 
4 Rel: Abr- 43% © | | 

If the defendant hath a return awarded to him, and 
he ſueth a writ de returno hahendo, and the ſheriff return 
on the pluries, quod averia_ elongata ſuit, &c. he ſhall 
have a ſcire facias againſt the pledges, &c. According 
to the ſtatute of /7/2m. 2. and if they have nothing, then 
they ſhall have a Withernam againſt the plaintiff of the 
plaintiff's own cattle. F. N. B. 172. | OE; 

Return ircepleviſable is a judicial writ direCted to the 
ſheriff for the final reſtitution or return of cattle un» 
juſtly taken by another, and ſo ſound by verdi&t, or 
aſter a nonſuit in a ſecond deliverance. 2 Rol. A4br. 434. 

If the plea be to the writ, or any other plea be tried 


by verdift, or judged up6n demurrer, return jrrepleviſ- 


able ſhall be awarded, and no new replevin ſhall be grant- 
ed, nor any ſecond deliverance by the aCt of Z/7/Im. 2. but 
only upon nonſuit. . 2 /nfl. 340. Dyer 289. | 

If upon iſſue joined in replevin the plaintiff does not 
- appear on the trial, being called for that purpoſe, yet re- 
turn irrepleviſable ſhall not be awarded, as in caſe of a 
verdit's being given, but the party may have a writ of 
ſecond deliverance, as well as if it had been a nonſuit be- 
fore declaration or appearance. 3 Leon. 49, 

If a man has return irrepleviſable, and a beaſt die in the 
pound, he may diſtrain a-new ; ſo if the beaſt die before 
Judgment. Hob. bi, 

If retern irrepleviſable be awarded, the owner of the 
cattle may offer the arrearages, and if the defendant re- 
| fuſes to deliver the diſtreſs, the plaintiff may have de- 
tinue, becauſe the diſtreſs is only in nature of a pledge, 1 
Ld. Raym, 720. | | AION 

By the ſtatute of //e/ftm. 1. cap. 17. If the party who 
diſtrains, conveys the diſtreſs into any houſe, park, caſtle 
or other place of ſtrength, and refuſes'to ſuffer them to 
be replevied, the ſheriff may take the poſſe com. and on 
requeſt and refuſal break open ſuch houle, caſtle, &c. 
and make deliverance ; and this was a neceſſary law ſo 
ſoon aſter the irregular time of Hen. 3. '2 [»ft. 193. 
5 Co, 93. Dalt. 8h. 373- | | 

If the ſheriff returns, that the beaſts are incloſed in a 
park among ſavages, or incloſed in a caſtle, &c. he ſhall 

be amerced, and another writ of replevin ſhall be awar- 
ded; for he ought to have taken the poſſe com. for this 
was a denial, F, N. B. 257. Hales notes. 

if the ſheriff return, quod mandavi ballivo liberatis, 
&c. qui nullum dedit mihi reſponſum, or that the bailiff, 
vill not make deliverance of the cattle, theſe are not 
good returns ; for by the ſaid ſtatute of YYe/tm. 1. =; 
ſheriff upon ſuch return made to him by the bailiff, 
ought preſently to enter into the franchiſe, and make de- 
liverance of the cattle taken. F, N. B. 157. 

If a man ſue a replevin in the county court without 
Writ, and the bailiff return to the ſheriff, that he cannot 
have view of the cattle to deliver them, the ſheriff by in- 
qelt of office ought to enquire into the truth thereof, and 
If it be found by a jury, that the cattle are eloigned, &, 
the ſheriff in the county court may award a //ithernam to 


BN... 
take the defendant's cattle ; and if the ſheriff will not 
award a //ithernam, then the plaintiff ſhall have a writ 
out of Chancery direfted unto the ſheriff rchearling the 
whole matter, commanding him to award a J/ithernam, 
Oc, and he may have an alias, rind aſter 2 pluries, 'and 
an attatchment againſt the ſheriff, jf he will not execute 
the King's command. F, N; B' 158. | 

If the ſheriff return, quzd averia elongntr ad loca ins 
cognita, this is a gocd return, and the party muſt purſue 
his writ of JFithernam ; but if the ſheriff return averia- 
elongata ed lica incognita infra comitatum meum, be ſhall be 
amerced, for the Jaw intends-that he may have notice in 
his county, Bye. Retur, do Br, pl. 100. Wo. 

If in replevin the ſheriff return; quod averia rmortua ſunt, 
that is a good return. Bro Retur, de Br, pl. 125. 

It is a good return, quod nullus venit ex parte querentis 
ad demonſtr anda averia ; but it ſeems the ſheriff is not 
obliged to require this. Dalt $h. 556. Allen 33. 

If the ſheriff be ſhewn a ſtranger's goods; and he 
takes them, an aCtion of treſpaſs lies againſt him, for 
otherwiſe he could have no remedy ; for being a ſtranger 
he cannot have the writ de proprietate probanda, and were 
he not intitled to this remedy, it would be in the power of 
the ſheriff to ſtrip a man's houſe of all his goods ; - but 
Kel. ſeems to hold, that the ation lies more properly 
againſt the perſon who ſhews the goods; 2 Rel. Abr. 5 52: 
Cum. 596. 

If the ſheriff comes to make a replevin of beaſts im- 
pounded in another man's ſoil; if the place be incloſed; 
and has a gate open to the incloſure, he cannot break 
the incloſure, and enter thereby, when he may enter by 
the open gate ; but if the owner hinders him, ſo that he 
cannot go by the open gate for fear of denth, he may 
break the incloſure, and enter there; 20 H. 6. 28. 2 
Rol. Abr. 532. | | þ-231 

The ſheriff is to return, that the cattle are eloigned, 
or that no perſon came to ſhew, &c. or a delivery ; but 
he cannot return, that the defendant non copit the cattle; 
becauſe ir is ſuppoſed in the writ, 'and is the ground of it, 
which the ſheriff cannot falſify. 1 Ld. Rom. 613. 1 
Lutw. 581. See Avowyy, Dittreſs, , 8 

And for more learning concerning replevin, ſee 4 Bac. 
Abr. and 18 Vin. Abr. tit. Replevin, Fry ; 

RVeplication, { Replicatio,) Is an exception or anſwer 


| made by the plaintiff in a ſuit to the defendant's plea; 


and it 1s alſo that which the complainant replies to the 
defendant's anſwer in Chancery, &c, Wt. Symbel par. 
2. The replication is to contain certainty, and not vary 
from the declaration, but muſt purſue and maintain the 
cauſe of the plaintiff's ation ; otherwiſe it will be a de- 
parture in pleading, and going to another matter. 1 /n/l; 
394. Though as a faulty bar may be made good by 


| replication ; ſo ſometimes a replication is made good by 


a rejoinder z but if it wants ſubſtance, a rejoiner can 
never help it. 2 Lil. Abr. 462. EE LB NI 

A replication being entire, and ill in part, is ill in the 
whole : but if there be three replications, and one of 
them is ſuperfluous, and the 'other two ſufficient, and 
the defendant demurs generally, ' the plaintiff may have 
judgment upon thoſe which are ſufficient. 2 Saundi 
I7. 1 Saund. 338. . Where the defendant pleads in bar, 
and” the plaintiff replies inſufficiently ; if the defendant 


demurs ſpecially upon the replication, and the bar is 


inſufficient, if the aCtion be of ſuch a nature that a 
title is ſet forth in the declaration or count, as in a for» 
medon, &c, judgment may be given for the plaintiff up- 
on the inſufficient bar of the defendant : and where the 


title doth not appear till ſet forth in the replication;” and 


that is inſufficient, there judgment ſhall be' had for the 
deſendant for the ill replication. Godb, 138. ' 1 Leon, 


75, 3 Nelſ. Abr. 133. 


[f the bar is naught, and the replication likewiſe, the 
plaintiff ſhall never bave judgment : ſv if there is a va- 
riance between the declaration and the replication, though 
there be a verdit, &c. Hob. 13. Styl. 256. And re- 


plication concludes either with hoc paratus eft verificare, 


or to the country. In aftion on a 'bond to pay all ſums 
expended about a certain buſineſs, &c. on the deſendant's 


not, 


pleading be paid all ; the plaintiff replied, that be had. 
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not, & hoc paratus, &c, Upon a demurrer it was held 
the plaintiff ought to have concluced to the country ; be- 
caule there is an affirmative and negative ; and if he 
might be admitted to aver his replication thus, there 
would be no end in pleading.  Raym. 98. But where 
new matter is offered ina replication, the plaintiff ſhould 
aver his plea, fo as to give the defendant an opportunity 
to rejoin. 4 Mid. 285, Lutw. 98. See 1g Vin. Abr. 
nm — 4+ 

Th, (Reportus), Is a publick relation of caſes ju- 
dicialily argued, debated, reſolved, or adjudged in any of 
the King's courts of Juftice, with the cauſes and reaſons 
of the ſame delivered by the Judges. Co. on Lit. fol. 
293. Allo when the Chancery, or other court, refer 
the ſtating of ſome caſe, or comparing an account, Oc. 
toa Mafler of Chancery, or other referree, his certificate 
there is called a report. Cowell, edit. 1727. | 

A report by a Maſter in Chancery, is as a judgment of 
the court. Per Ld. C. Parker, Wrms's Rep, bg3. Trin. 
1720. in the caſe of Brown v. Barkham. 

By a ſtanding order of the court of Chancery, made 
by the Lords Commiſhoners in the 4 i. & M. it was 
directed, that all reports ſhould be filed within four 
days aſter the making. otherwiſe no decree or proceed- 
ings to be had thereupon ; but. the regilter reporting, 
that it was ſufficient it the report were hled betore any 


proceedings had thereupon, though not done within four | 


days after making, Ld. C. Ang agreed thereto. And 
the court took it to be we!] enough, though, in this caſe 
the motion to confirm the report nit cauſa, was made 
the ſame Cay that the report was filed. 2 1/ms's Rep. 517. 
Eyles and Truſtees of the S. S. Company v, IVard, 

It is not uſual toconfirm reports of Receivers accounts. 
fer Maſter of the Roils 2 J/ms's Rep. 661. Mich. 17 34+ 
in the caſe of Cowper v. Earl Cowper. 

" Repoſitien of the fozeſf, ( Repoſitzo forte) Was an 
aft whereby certain foreſt grounds being made purltev upon 
view, were by a ſecond view laid to 
Atanwood, part 1. pag. 178. 

Repzeſentation, ( Repreſentatio) Ts a perſonating of 
another : and there 1s an heir by repreſentation, where a 
father dies in the life of the grandfather, leaving a ſon, 
who ſhall inherit his grandfather's eſtate, before the fſa- 
 ther's brother, &c. Bro. Abr. 303. Allo executors re- 
preſent the perſon of the teſtator, to receive money and 
aſſets. Cor. Lite 2096 © EE 
Reprieve, (from the Fr. Reprrs) Signiſtes to take back 
or ſuſpend a priſoner from the execution and proceeding 
of the law for that time. Terms de Ley 527. Every Judge 
.that hath power to order any execution, hath power to 
grant a reprieve z and oftentimes execution is ftaid upon 
condition of tranſportation. But no priſoner convicted of 
any felony, for which he cannot have his clergy, at the 


ſeſhons at the O/d Batley for Londin or [Middleſes, &c. 


ought to be reprieved but in open ſeſſions; and reprieves 
are not to be granted otherwiſe, without the King's ex- 
preſs warrant, not by order of any Juſtices of gaol deli- 
very. Kel, 4. 2 Hawke P.C. 463. Wood's Infi. 662. 
It a woman 18 condemned for treaſon or felony, aud ſhe is 
found by an inqueſt or Jury of matrons impanelled by the 
| ſheriff, &c, to be quick with child, execution ſhall be 
reſpited, and the woman reprieved till her delivery ; 
though ſhe ſhall take this favour but once ; and ſhe can- 
not ſave herſelf by this means from pleading upon her ar- 
raignment, norfrom having judgment prononnced againſt 
her on her conviction. 8. P. C. 198. H. Þ. C. 272. 
Finch 478. Where itis ſound by a Jury of women, that 
2a: woman convicted of felony, is with child, fome Jugges 
have uſed to-command a reſpite of her execution until a 
convenient time, 4. e, a month after her delivery, and then 
to be executed, but this is irregular, for ſhe may have 
a pardon to plead, and therefore to be reprieved till the 
next- ſeſhons. 12 Af. 10. 1 Hale's Hit. P., C, 368, 


y KRepzifals, (Reprijalta, from the French Repriſe, i. e. 
Recaptio, vel capito ret unius in alterius ſatisfafttenrm) Is the 
taking of one thing in ſatisfaction of another, , and is all 
one in the Common and Civil Law. Repriſalia ft pote/ius 


Pignorandi contra quemlibet de terra debitorts data creditors 
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 flewards, or bailiffs, &c. 


per annum ultra rep 


the foreſt again, | 


pro injuriis & damnis acceptis. Vecabular, 
| This among the ancient Romans was called clarigatio, of 
the verb clarigo, 7. e. res clare repetere. It is named in the 


ſtatute 27 E. 3. /at. 2. cop. 17. Law of marque, becauſe 
one for defect of juſtice in another territory, redrefuh 


tlrinſque Juris. 


himſelf by the goods belongin 
taken within his own bounds, 
Margue. | 
Repazites, Is commonly taken ſor deduCtions and dy. 
ties which are yearly paid out of a manor and lands a5 
rent-charge, rent-ſech, penſions, corrodies, annuities, fees of 
Wherefore when we ſpeak 

of the clear yearly value of a manor, we ſay it is ſo much 
riſas, beſides all reprijes, Cowell, edit. 


g to men of that territory, 
Cowell, edit, 1727. See 


1727. IT 

IRepugnant, (Reprgnans) Is what is contrary to any 
thing ſaid before. A deed of feoffment of lands to 
B. with warranty, proviſo the warranty ſhall be void, is a 
void proviſo, as habendum in a deed repugnant to the pre- 
miſſes, is void 3 for both being in one inftrument where 
the laſt clauſe is repugnant to the firſt, the laſt is void - 
but if the prov7/o leaves any benefit of this warranty to the 
teoſfee ; as if it be, that he ſhall not vouch, in as much 2g 
it leaves rebutter to him, it is a good proviſo. By deed 
made at another time, fuch warranty may be deſtroyed, 
Zenk. 96. pl. 86. | 

Where contrerietiesarein feveral parts of deeds or fines, 
the frſt part ſhall ſtand j in wills the laſt, if the ſeveral 
clauſes are not reconctleable : as where a manor is deviſed 
in the firſt part of the will to /. in fee, and alter in the 
fame will this manor 1s deviſed to B. in fee, 4. and B, in 
this cafe are joint-tenants ; but it in the laſt clauſe are ne« 
gative words, that A. thall not have it, then the deviſe to 
B. only is good. PFenk. 96. pl. £6. LE 

In contracts, gifts, verdicts, evidence, wheredirect con- 
trarieties are for the ſame thing at the ſame time, all is 
void. Tenk. gb. pl. 86. | 

A. made B. and C. executors, provided that C, ſhall 
not adminiſter his goods. £}. and C. brought debt upon 
a bond as executors. - It was held, that the aftion was 
well brought ; for the proviſo is void. D. 3. be 4. fl. 7. 
&c. Trin. 19 Hen. 8. Ann, - | | 
A. gives lands to B. in tail, provided A. ſhall take the 
profits of part for co years, the proviſo is void; for in 
[common preſumption it takes away the benefit and intereſt 
of the grantee in that parcel. Per /Fray, in delivering 


1 


| years ſtanding ; but of Jong time. 2 Lil. Abr, 464 And 


the opinion of the court. Cro. Eliz. 35. Mich, 46 &37 
Eliz. B. R. in cafe of Mildmay v. Standiſh. 
An award, that each of them fhall give the othera _ 
general releaſe within four days after the award ; provijo 
that if either of them diſliked the award within twenty days 
after it be made, ard ſhould pay to the other within the 
ſaid twenty days 10 5s. that then the aibitrement ſhall be 
void, the provz/o is repugnant, and judgment for the plain- 
tiff,, Cro. E. 291, Hdih 35 Eliz. in B. R. Sharlazv. 
Richardſon. LY 
A proviſo good in the commencement may by conſe- 
quence become repugnant, as grant of rent by deed for 
life, provided that it ſhall not charge his perſon ; the pro- 
viſa is good 3 but.if the rent be arrear, and the grantee 
die, bis executors ſhall charge the perſon of the grantor in 
debt ; for otherwiſe they ſhall be remedileſs ; and ſo 'tis 
now repugnant, and by conſequence void. 6 Kep. 41+ be» 
Mich. 3 Face:B. R. in Mildmay's caſe. 
LKRepurtation, ( Reputatie) Is defined by Sir Edw. Cote 
to be wwulgarrs opirto ubi non eft veritas; and be tells us that 
vulgaris opinie «fi duflex, viz. Una aorta inter graves & difs 
cretas & gue Bultrm wveriuatis habet ; altera orta inter leves 
& wvulgares homines ab/que ſpecie veritatis. 4 Rep. 104» 
That 18s not. reputation which this or that man fays; 
but that which generally hath been, and many men have 
{aid or thought. 21 Leon. 15. A little time 1s ſufficient 
for the gaining of a reputation, which needs not a very 
ancient peCigree to eſtablith it; for peneral acceptation 
will produce a reputation. |2-Cr0., 3c8. 1 Leon. Þut 
it bas been held, that common reputztion, cannot be in- 
tended of an opinion which is conceived of four or five 


tan 


ſome ſpecial matter muſt be averxcd to induce a repute” 
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tion. Jhid. Land may be reputed parcel of a manor ; 
though not really ſo. 1 Vent, 5l. 2 Mod, 63. 3 Nell. 
flbr. 137. And there is a pariſh, and office in reputa- 
tion, ce CI F:nh.-. 
Reputation or Fame, Is under the proteCtion of the 
law, as all perſons have an intereſt in their good name ; 
and ſcandal and defamation are injurious to it, though 
defamatory words are not actionable, otherwiſe than as: 
they are a damage to the eſtate of the perſon injured. 
Waed's Inſt. 37+ | : 
Requeſt, of things to be done: where one is to do a 
collateral thing, agreed on making a contraCt, there ought 
to be a requeſt to do it. 2 Lil, Abr, 464. If a duty is 
due, it is payable without requeſt: on promiſe to pay a 
duty precedent on requeſt, there needs no aCtual requeſt 
but upon a premiſe for a penalty or collateral ſum there 
ſhould be an aCtual requeſt before the aCtion is brought. 
Gro. Eliz. 74. 1 Saund. 33. 1 Lev. 289, If a debt is 
before a promiſe, a requeſt is not neceſſary, for then a re- 
queſt is not any cauſe of the aCtion ; though in caſe of a 
promiſe generally to pay upon requeſt, the aQtion ariſes 
upon requeſt, and not before. Cro. Fac. 201. 1 Lev. 48. 
 AQtion -of debt for money due on a bond, may be 
brought without alleging a ſpecial requeſt ; and if the 
action is for debt not appointed to be paid upon requeſt, 
there needs no ſpecial requeſt to be laid in the declara- 
tion ; otherwiſe if it is of a thing collateral. Cre, Eliz. 
229, 523- A man promiſes to deliver upon requeſt, 
ſuch goods as were delivered to him; if an aCtion of 


detinue is brought, the plaintiff need not allege a ſpecial | 


requeſt, ' becauſe the aCtion is for the thing itſelf ; but if an 
ation of the caſe is had for theſe goods, then the requeſt 
muſt be ſpecially alleged, as it is not brought ſor the thing 
itſelf, but for damages. Sid. 66. 3 Salk. 3cg. If a pro- 
miſe is made to pay money to plaintiff upon requeſt, 
no ſpecial requeſt is required : but where there are mutual] 
promiſes between two perjons to pay each other money 
upon requeſt, if they do not perform ſuch an award, the 
requeſt is to be ſpecially alleged. And if there is a pro- 
miſe to pay money upon requeſt, and he dies before any 
requeſt made, it ſhall be made to his executors ; but not 
till the requeſt is made. 3 Salk. 309, 3 Bulft. 259. See 
Demand. 

KRequefts, See Court of Kequefts. 

Rere-county. Y/rits ſhall be delivered in the full county, 
er rere county. Statute 2 Edw. 3. cap. 5, See Bier 
county. | Eel 

Keſceit, ( Receptio,) Is an admiſſion, or receiving a 
third perſon to plead his right in a cauſe formerly com- 
menced between other two, New Book of Entries, verb. 
Reſceit. As if the tenant for life or years brings an ac- 
tion, he in the reverſion comes in, and prays to be re- 
ceived to defend the land, and to plead with the deman- 
dant, See Bro. tit. Reſceit, f. 205. and Perkins's Dower 
4388, 'The Civilians call this admi/onem tertii pro ſus in- 
tereſſe. Reſcert is alſo applied to an admittance of plea, 
though the controverſy be only between two. See Broke, 
tit. Efoppel, and Cv. on Lit. fol. 192. 

If the huſband or tenant for life makes default, &'c. the 
wife or he in reverſion ſhall be received. St. Heim. 2. 
13 Ed. 1.c. 3. E 

| Proceedings where the demandant -vouched, &c. on 
the tenant's ſhewing his right. Stat, Weſim. 2. 13 Ed. 
1.C. 4. | | 

The tenant by receipt ſhall find ſecurity to the deman- 
dant to anſwer the meſne profits, Sz. de Defenſ, Fur. 20, 
Ed, 1./k, 3. 13 R. 2. /t. 1.c. 17. 

He in reverſion or remainder may have attaint or writ 
of error on a recovery againſt the particular tenant, 9 R. 
WC. J, 

He in reverſion may be received at the day that the te- 
nant pleads, or before, 13 R. 2. ff. 1.c. 17. At a day 
of continuance after the default. 2 H. 6. c. 16. 


13-R. 2./1;1. 17. h 
Tenant by receipt ſhall have no dilatory plea, 13 R. 2. 
hls 1. co 19. See 1g Hin. Abr. 48——94. | 
'Reſceit of homage. (Receptio homagii,) Is the lord's 
receiving homage of his tenant at his admiſhon to the 
land, Aitchin, fol. 148. See Yomage. 
Vor, Il, N* 122. 
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R ES 
KReſcoug -or Keſcue, (Reſeuſſus, from the French re/- | 
couſe, i. &. liberatio) Is a reſiſtance againſt lawful authority ; 
as if a bailiff, or other officer, upon a writ do arreſt a 
man, and others by violence take him away, or procure 
his eſcape ; this is a re/cous in faf7, So it one diſtrain 
beaſts for damage-feaſant, in his ground, as he drives them 
in the highway towards the pound, they enter into the 
owner's houſe, and he with-holdsthem there, and he will 
not deliver them upon demand, this detainer is a re/cous 
in law, Co. on Lit. lib. 2. cap. 12. Caſſaneus in his 
book De Conſuetud. Burg. f. 294. hath the ſame words 
coupled with re/i/tentia. It is alſo uſed for a writ which 
lies for this faCt called Breve de reuſſu whereof you may 
ſee both the form and uſe in F..N. B. fol. 101. Reg. of 
Writs, fol. 125. and New Book of Entries, verb. Reſcous. 
This in ſome caſes, in matters relating totreaſon, is trea- 
ſon ; and in matters concerning felony, is felony. - Cromp. 
Tufl. fol. 54. Cowell. L-iArct 00 
Reſcue is the taking away and ſetting at liberty againſt 
law, any diſtreſs taken for rent, or ſervices, or damage- 
feſant; but the more general notion of reſcous is, the 
forcible freeing another from an arreſt or ſome legal com- 
mitment ; which being a high offence, ſubjeCs the offender 
not only toan action at the ſuit of the party injured, but 
likewiſe to fine and impriſonment at the ſuit of ' the King. 
Co. Lit. 160. F. N. B. 226. + PLC wHbt be ih ad 
It a man diſtrain cattle, and as he is driving them to 
the pound they go into the owner's houſe, and he refuſes 
to deliver them, this is a reſcue in law. Co. Lit. 161. 
But here we muſt obſerve, that there can 'be no ref- 
cous but where the party has had the aQual poſſeſſion of 
the cattle, or other things whereof the reſcous is ſuppoſed 
to be 'made; for if a man come to arreſt another, or to 
diſtrain, and 1s diſturbed, regularly his remedy is by ac- 
tion on the caſe. Co. Lit, 161. a, Lit, Rep. 296. Hell. 


145. | 2656: - 
| It upon a freri facias the ſheriff ſeizes goods which are 


taken _ by a ſtranger, this is not properly a reſcue 3 
el 


for by the ſeizure of the goods, by virtue of the fiers facias, 
the ſheriff has a property in them, and may maintain treſ- 
paſs or trover for them ; alſo the party injured may have 
an aCtion on the caſe againſt the wrong-doer. Hetl. 145. 
Lit. Rep. 296. Sheriff of Surry v. Alderton. | 

If upon a fieri facias the ſheriff returned, that he had 
ſeized the goods, but that they were reſcued by B. and C. 
&c. This is not a good return, but he ſhall be amerced; 
the party alſo, at whoſe ſuit the execution iſſued, may 
charge him by "ate! Horgn for the value of the goods, Ir 
Vent. 21. 2 Saund. 343. 1 Show. 180. | [ 

If the lord diſtrain for rent when none is due, the te- 
nant may lawfully make reſcous; fo may a ſtranger, if his 
beaſts be diſtrained when no rent is due, So if the tenant 
tender the rent when the lord comes to diſtrain, and yet 
he does diſtrain, or if he diſtrain any thing not diſtrain- 
able,. as beaſts of tae plough, when other ſufficient diſ- 
treſs may be taken, the tenant may make reſcous; ſo may 
he if the lord diſtiain in the highway or out of his fee. 
Co. Lit. 47, 160. b. 161. 4. 4 7 

But though there muſt be reaſon for the diſtreſs, and 
that otherwiſe the reſcue cannot be unlawful ; yet it hath 
been held in a parco fra#7o, that the defendant cannot 
juſtify breaking the pound, and hong ot .the cattle, 
though the diſtreſs was without cauſe, becauſe they are 
now in the aCtual cuſtody of the law. Salk. 247. Cotf- 
worth v. Bettiſon. © | x |; 

There is a difference between a man's being arreſted by 


| a warrant on record, and- by a general authority in law 


for if a capias be awarded to the ſheriff to arreſt a man 
for felony, though he be innocent, hecannot make reſcue ; 
but if a ſheriff willby the general authority committed to 
him by law, arreſt any man for felony, if '/he be innocent 
he may reſcue himſelf, Co. Lit. 161, See 5 Co. 68. 


| | Mackalley's caſe, 6 Co. 54. Cro. Face 468. 
Days of grace may be given againſt tenant by receipt, | 


I, Of the offence of making a reſcue, and how the offen- 


ders areto be proceeded againſt, and puniſhed. 


2. Of the form of the proceedings on a reſcue. 
3 F4 what caſes the ſheriff” may retarn a reſcue ;, of the 


' form of the return, and for what defed?s it may be uaſhed. 


7R 1. Of 


R E::S 

1% Of the offence of making a reſcue, and how the offenders. 
are to be proceeded againſt, and puniſhed. NIST 

It ſeems agreed, | that the reſcuing a perſon impriſoned 
for felony, is alſo felony by the Common:-Iaw, 1+ Hal. 

Hiſt. P. C. 606. Ear i, 
 "Alſoit is agreed, that a ſtranger who reſcues a perſon 
committed for, and guilty of high treaſon, knowing him 
to be ſo, is in all caſes 76d of high treaſon. Stanf. 
P. C. 11. 1 Jon. 455+ hether he knew that the pri- 
ſoners were ſo committed or not. Cro. Car. 583, 

To make a reſcue felony, the following rules are laid 
down by Lord Chief Juſtice Hale; 1ft, That it is ne- 
ceſlary that the felon be in cuſtody or under arreſt for fe- 
lony ; and therefore if 4. binder an arreſt, whereby the 
| felon eſcapes, the townſhip ſhall be amerced for the eſcape, 
and A. ſhall be fined for the hindrance of his taking ; 
but it is not felony in A. becauſe the felon was not taken. 
1 Hal. Hiſt. P. C. 606. 3 Ed. 3. Coron. 333. Stamf. 31. 

So to make a relcue felony, the party reſcued mult be 
under cuſtody for felony or ſuſpicion of felony ; and it 
is all one whether he be in cuſtody for that account by 
a private perſon, or by an officer, or warrant of a Juſ- 
tice ; for where the arreſt of a felon is lawful, the reſcue 
of him is felony 3 but it ſeems neceflary that he ſhould 
have knowledge that the perſon is under arreſt for felony, 
if he be in the cuſtody of a private perſon. 1 Hal. Hf. 
P..C. 606. | 

But if he be in cuſtody of an officer, as conſtable or 
ſheriff, there, at his peril, he is to take notice of it; and 
ſo it is if there be felons in a priſon, and 4. not know- 
ing of it, breaks the priſon, and Jets out the priſoners, 
though he knew not that there were felons there, it is fe 
lony. 1 Hal. Hiſt. P. C. 606. Cro Car. 583. | 

A perſon committed for high treaſon, who breaks the 
priſon, and eſcapes, is guilty of felony, unleſs he lets 
others alſo eſcape whom he knows to be committed for 
high treaſon 3 in which caſe he is guilty of high treaſon, 
| not in reſpec of his own breaking of priſon, but of the 
reſcous of others. 2 Hawk. P. C. 140. 

If the perſon reſcued were indited or attainted of ſe- 
veral felonies, yet the eſcape or reſcue of ſuch a perſon 
makes but one felony. 1 Hal. Hift. P. C. 599. 


Wherever the impriſonment is ſo far groundleſs or ir- 


regular, or the breaking of a priſon is occationed by ſuch 
a neceſſity, &c. that the party himſelf breaking priſon, 
is either by the Common Law, or by the ſtatute De fran- 
_ gentibus priſonam, ſaved from the penalty of a capital of- 
fender, a ſtranger who reſcues him from ſuch impriſon- 
ment is in like manner alſo excuſed; & fic e converſo. 
2 Hawk. P. C. 139. x 

A return of a reſcue of a felon by the ſheriff againſt A. 
' js not ſufficient to put him to anſwer for it as a felony, 
without indiftment or' preſentment, by the ſtatute 25 
Ed. 3. c. 4. 1 Hal. Hiſt. P. C. 606. | 

As in caſe of an eſcape, ſo in caſe of a reſcue, if the 
party reſcued be impriſoned for felony, and be reſcued 
before indiftment, the inditment muſt ſurmile a felony 
done, as well as an impriſonment for felony or ſuſpicion 
thereof; but if the party be indiCted, and taken by a 
capias, and reſcued, then there needs only a recital that 
he was indiQted prout, and taken and reſcued, 1 Hal. 
P, C. 607. TE as 

But though the reſcuer may be indited before the 
principal be convited and attainted, yet he ſhall not be 
arraigned or tried before the principal be attainted ; but 
if the perſon reſcued were impriſoned for high treaſon, 
the reſcuer may immediately be arraigned, for that in 
high treaſon all are principals ; alſo it ſeems that he may 
be immediately proceeded againſt for a miſpriſfion only, 
if the King pleaſe. 2 Hawk. P.C. 140. | 
- The reſcuer of a priſoner for felony, though not with- 
in clergy, yet ſhall have his clergy. 1 Hal. Hift. P. C. 


607. oe 
by the 6 Geo. 1. cap. 23- ſed. 5. it is enaCted, that if 
any perſon ſhall reſcue felons ordered for tranſportation, 
or aſſiſt them in making their eſcape, he ſhall be guilty 
_ of felony, and ſuffer death without benefit of clergy. See 
alſo 9 Geo. 1. G28." | 7 


RE 38 
As the offerice of reſcuing perſons in” caſes fo, 
and felony is uſually voter By by indiAment, vt NOR 
fence of reſcuing a perſon arreſted on meſne proceſs p a 
execution after judgment, ſubjects the offender TN -al 
of reſcous or a general ation of treſpaſs vi ef armis Wit 
aCtion on the caſe, in all which damages are recoverati. 
Alſo it is the frequent praCtice of the courts to _ ja 
attachment againſt ſuch wrong-doers, it being he robe 
violence and contempt that can be offered to «7 a 
ceſs of the court. Co. Lit. 161. Co. Ent, 61 #1 
oy + 11 Do I 
e who reſcues a priſoner from any of the 
Weflminſter-Hall, without ſtriking a Frog 3-2 
his goods and the profits of his lands, and ſuffer "9p by 
foment during lite ; but not loſe his hand, becauſe h = 
not ſtrike. 22 Ed. 3.c. 13. 3 Inf. 141. OM 
It is clearly agreed, that for a reſcous and meſne 
ceſs the party injured may have either an ation of , br 
paſs vi et armts, or an aCttion on the caſe, in which ho 
(hall recover his debt and damages againſt the wr . 
+ and ne _— becauſe on meſne proceſs he on 
ave no remedy againſt the ſheriff, R 
7" | y g | Cro Fac. 486, Hob, 
Alſo it hath been adjudged, that for reſcous of 
perſon in execution on a capras ad ſatiſ. or capias utla « 
action will lie againſt the reſcuer, though the part = 
Jured hath his remedy againſt the ſheriff, and the her 
hath his remedy againſt the wrong-doer ; for perhaps th | 
ſheriff may be dead or inſolvent ; but herein it hath b 4 
held, that if he bring his aCtion againſt the part = 
made the reſcue, he may plead it in bar to nn oe 
brought by the ſheriff; ſo if againſt the ſheriff or his hai 
Iiff, they may plead that he had fatisfaftion from the art 4 
ſo that if he recovers againſt one, the other is Aiſche; s.; 
Hetl. 95. Cro. Car. 109. Hutt, 98, Hb. 180. _ 
By the ſtatute 2 J, & MM. fat. 1. cap. 5. ſer. 5. it is 
enacted, that upon pound- breach or reſcous of goods dif- 
trained for rent, the perſon grieved ſhall in a ſpecial aRion 
= - caſe recover treble damages and coſts againſt the 
offender 7 | 
a_ ' * or againſt the owners of the goods if they come 
In an ation upon the caſe for a reſcous, v i | 
tute it hath been held, that the plaintiff ſhall Aa wg 
ble coſts as well as treble damages, for the damages are 
-_ . ey by the __ but increaſed ; an ation on the 
caſe lying for a reſcous at Commo "_ 20c 
Fs 2 4 Storie. gs I 0 
An attachment will be granted not only againſt a 
common perſon, but even againſt a peer of the realm 
for reſcuing a perſon arreſted by due courſe of law; ſo 
that if the ſheriff ſhall in any caſe return to the court 
that a perſon arreſted, or goods ſeiſed, or poſſeſſion of 


lands delivered by him, by virtue of the King's writ, 


were reſcued, or violently taken from him, t&c, they will 
award an attachment againſt the reſcuers. Dyer 212 
2 Jon. 39. Salk. 322. | -; . 
| But herein it ſeems to be the praftice of late, not to 
grant an attachment in any Caſe for a reſcous, unleſs the 
officer will return it ; for that it hath been found by ex- 
perience, that officers will take upon them to ſwear a reſ- 
cous where they will not venture to return one, 2 Hawk 
FC353 FL 
In a late cafe, a diſtinQtion was taken where an attach- 
ment 1s prayed for a reſcous in the firſt inſtance, and 
where a rule to ſhew cauſe is only aſked; in this afida- 
vits of the fact are ſufficient; in the other caſe the ſhe- 
rift's return 1s requiſite. Trin. 5 Geo. 2. in B, R. Young 
v. Payne. | | 
Where upon the return of a reſcue, an attachment is 
granted, and the party examined upon interrogatories, 
upon anſwering them he ſhall be diſcharged ; but if the 
reſcous is returned to the philazer, and proceſs.of out- 
lawry ifſues, and the reſcuer is. brought into court, he 
{hall not be diſcharged upon affidavits. Salt, 586. Rex 
v. Belt. | 
2. Of the form of the proceedings on a reſcue. 
An indictment of a reſcous ought to ſet forth the 
ſpecial circumſtances of the fat with ſuch certainty, ,as 
| | | to 


R E $S$S 
to enable the defendant to make a proper defence, Dyer 
164. That no defect can be aided by the verdift. 1 Rol. 

y. 0b... | | © Fa 
a therefore, if 'an inditment lay the offence on an 
uncertain or impollible day, as where it lays it on a fu- 
ture day, or lays one and the ſame offence at different 
days, or lays it on ſuch a day which makes the indiQ- 
ment repugnant to itſelf, it is void, Afoor 555. Raft. 
f 6 a L " X 
bes an inditment of reſcous ſet forth that F. S. 
\ committed ſuch a felony, ſuch a day, and year, and place, 
per quod A. B. previftum }. SD, cepit et arreſlavit, et in 
ſalva cuſt»dia ſua ad tunc et ibidem eundem J. S. habuit at 
cuftodivit, it is made a guere, whether the inditment 1s 
' not inſufficient, becauſe no time of the arreſt is alleged 
| in the ſame ſentence with it ; and it 1s doubtful whether 
the time of the cuſtody, which is alleged in the next ſen- 
tence by force of the copulative, be applied alſo to the 
arreſt or not z3 and Dyer ſeems rather to incline to the 
contrary opinion. Dyer 164. pl. 60. | 

Alſo it is held in Dyer, that an indictment of a reſcous 
is not good without expreſ-ly ſhewing the day and year 
both of the arreſt and alſo of the reſcous, and that the 
time of the latter is not ſuſhciently ſhewn by ſhewing that 
of the former, Dyer 164. 

But it has been fince adjudged, upon exceptions taken 
to an inditmeat for-a reſcous, that it was not neceſſary 
to allege the place where the reſcue was made, and that 
it ſhould be intended that wherethe arreſt was, there alſo 
was the reſcue without the word ibidem. Cro. Fac. 345. 
2 Bulſt. 208. $. C. Cramlington's caſe. rs ow 

An exception taken to an indiQtment of reſcous, that 
it wanted the words vi & armis or manu forti, but over- 
ruled, it being held by-the court, that the word reſcuſſit 
implies it to be done by force. Cro. Fac. 345. The 
fame exception taken in Cro. Face. 473. over-ruled, and 
there held, that though it avere error at Common Law, 
yet it is made good by the ſtatute 37 Hen. 8. c. 8. | 

An exception taken to an indictment of a reſcous from 
a ſerjeant at mace, who had taken a man on a plaint in 
London, becauſe it did not fer- forth that the perſon was 
taken by virtue of auy warrant; but it being alleged that 
he was lawfully 'arreſted, it ſhall be intended by a good 
warrant. Cro. Fac. 472. Hart's caſe, _ 

It is ſaid, that an indiatment of reſcous is not within 
the ſtatute of additions, and "that the naming the perſon 
indicted of ſuch a pariſh; without giving him any title, 
is ſuſficient. 2 In/l. 665. 2 Show. 84 ; 

Note. Upon an indictment of reſcous, if it were up- 
| en an arreſt upon melſne proceſs, and the party has ap- 
peared, the court will be eafily induced to quaſh it; ſo 
if it be on proceſs out of an inferior court, though the 
party has not appeared, for no aid is given 'to inferior 
juriſdiftions, tre | 


In an a&ion for a reſcue the plaintiff muſt allege in his | 4 


declaration all the material circumſtances; as that ſuch a 


writ iſſued, that he was arreſted, and in cuſtody, and 


that he was reſcued, &c. Godb. 125, 1 Lutw. 130. 
. In an aRion on the caſe for a reſcous on meſne proceſs 
the evidence was, the bailiff ſtood at the ſtreet-door, 
and ſent his follower up three pair of ſtairs in diſguiſe 
with the warrant, who laid hands on the party, and 
told him that he arreſted him ; but he with the help of 
ſome women got from the follower, and ran down ſtairs, 
and the. defendant hearing a noiſe ran up, and put the 
arty into a room, locked the door and would: not ſuf- 
Fer the bailiff to enter. FHolt Ch.-]. doubted whether 
this was a lawful arreſt, being by the bailiff's ſervant, 
and not in his preſence ; but ſaid, that the plaintiff muſt 
prove his cauſe of ation againſt the party ; that he muſt 
prove the writ and warant by producing ſworn copies of 


them ;' he muſt prove the [manner of the arreſt, that it- 


may appear to the court to be-legal, and in point. of da- 
mage he muſt prove the Joſs of his'debt, viz. that the 
party became inſolvent, and could not be retaken. 6 Med. 


21. Wilſon v. Gary. | 


3. In what caſes the ſheriff may return a reſcue ; of the 
ferm of the return, and for what defetis it may be quaſhed, 


RE $8- 
The diſtinQtion herein laid down in variety of books 


may return the reſcue, and is ſubje& to no aftion ; for 
that on a meſne proceſs he was not obliged to raiſe his 
poſſe comitatus, nor would it be convenient ſo to do on 
the execution of every mean proceſs. Cro. Eliz, $868. 
t March 1. 1 Fon. 201. 3 Bulft. 198. 1 Rel. Rep. 
389. Ney 40. Moor 852. 2 Lev. 1444 6 Med. 141. 
Lutw, 130, 131. But the ſheriff may, if he pleaſes, 
take his poſſe to arreſt one on meſne proceſs. Noy 40. 


upon a captas ad ſatisfaciend. and he is reſcued from him 
before he can bring him to priſon, though he returns the 
reſcue, yet this ſhall not excuſe him ; for when judgment 
is paſſed, and he and his bail do not ſurrender him, not 
pay the condemnation money, and then a copias iſſues, to 


which there can be no bail, there it is preſumed that he 


will not be forth-coming, becauſe neither he nor his bail 
have ſatisfied the judgment; and therefore the ſheriff 
ought to take the poſſe comitatus ; and conſequently it 
cannot be a good return, that he took the body, but that 
it was reſcued ; and the party may have an aCtion of. ef- 
cape againſt the ſheriff on this return ; and this is provided 
by the {tatute Y/e/im. 2. cap. 39. which was made to pre- 
vent ſheriffs from returning reſcuers to the King's writs. 
Cro. Tac. 419. 1 Rol. Rep, 388, 440. 3 Bullt. 198, 
Moor 852.8. C. Probey v. Lumley, Or upon a capias 
I judgment. Cro. Jac. 419. 1 Rol. Rep. 


ſn an aCtion on. the caſe againſt the ſheriff for an eſ- 
cape upon meſne proceſs, the defendant pleaded a reſcue 
which on demurrer was held a good plea, though he did 
not ſhew that the reſcue was returned. 3 Lev. 46. Ld. 
Gorges v. Gore, adjudged. © 161 St bh Ws 
But if one taken on mefne proceſs, be once in priſon, 
that he hath a power to keep him there. 1 Rel. Rep. 
441. 3 Bulſt. 198. Cro. Jac. 419. . But if the priſon 
is broke by the King's enemies, this ſhall excuſe the ſhe- 
riff, 4 Co. 84. 1 Vent. 239. But. not if broke by re- 
bels and traitors, for the ſheriff. or goaler hath his remedy 


over againſt them. 4 Co, 84. Cro. Eliz. $15. 2 Med. 


28, I Pent., 2.39- 4 : OA EY FEE ith 
If a felon be attainted, and 'in carrying him, to execu- 


tion he is reſcued from the ſheriff, the ſheriff is pu- 


niſhable notwithſtanding the reſcue ; for there od, g= 
ment given, and the ſheriff ſhould have taken ſufficient 
power with him ; and therefore in that caſe the townſhip 


1s not finable. x Hal. Hift. P. C. 602. and there. ſaid 
that a reſcue is no excuſe in felony, © 


It hath been adjudged, that the return of a' reſcue by 
a ſheriff muſt ſhew the year and day on which it was 
made, ſuch return being in lieu of an indiftment. 3H. 
7. T1. pl. 3. Bro. Return de Brief 97. Fitz Coro, 45. 
trach. 1. | : (N- #264 
"But it hath been held, that the ſheriff's return of a 


P - 


precedents to have been, ſo. Palm. $33. > Oo , 
The ſheriff's return of a "reſcue, without raentioning 
the place where it was made, 'was held nought, and the 
party diſcharged. Moor 422. pl. 585. ._ PR 
So where upon a /atitat awarded againſt 7. $. the ſhe- 
riff returned a reſcous on ſuch a day, but did hot mens 
tion any place where the reſcous was made ; and adjudg- 


the arreſt or reſcous were within his juriſdiction; but if 
it had appeared, to have been done in the county,” it 
ſhould be intended within his bailiwick, though it. was 
within a liberty in the ſame county ; and even'iin ſuch cafe 
the reſcous had been unlawful, becauſe the arreſt was 
ood, nobody being prejudiced thereby but the lord of the 
liberty. Yelv. 51. Helfreſton's cale, © 


But whete the return of a reſcous recited thit a latitat 
was direRed to him, Ec. and that he magle his' wa ranit 
to his bailiffs, who arreſted A. and that he was reſcued 
by F. $. this was held good, though it did not ſhew the 
time or place where the reſcue' was made, 2 Rel, Rep. 


acc, Webb v, Withers. 
255 Upon 


and caſes is, that on a reſcue on meſne proceſs the ſheriff 


But if the ſheriff takes a man upon at execution, as 


the ſheriff cannot return a reſcous, for the law. preſunies 


reſcue on a latitat, without mentioning the'day of the cap- 
tion, was ſufficient ; all the clerks in court afhrming 'the 


ed a void return, becauſe 'it doth not appear that either 


k KR: 9 


Upon reading the ſheriff's return of a reſcous, heſe 


exceptions were taken to it : 1ſt, It is ſaid fect warran- 
tum meum Thome Tayler, and doth not ſay that Thomas 
Taylor was his bailiff.  2dly, He doth not (ay for what 
cauſe he made his warrant, and ſo it appears not whether 
it was lawful or not ; and upon theſe exceptions it was 
quathed. P6158 | | 

Exception to a. ſheriff's return of a reſcue, that it 


was not alleged that the party was in cuſtody, it being only. 


by implication that he was reſcued out of the bailiff's cul- | 
tody ; and for this it was quaſhed ; fo that it was not re- 
turned who reſcued, or that the party reſcued himſelf, 1 | 
| |the hands of the King, whereof a general livery, or 


Sid. 332. 1 Lev. 214. I 

The ſheriff returned a reſcous on a ſpecial bailiff, v:z. 
that Coo# and ſeven others made an aſſault on the bai- 
Lf, &c. and the party arreſted cepit & abduxit, when it 
ought to have been ceperunt & abduxerunt; and the court 
held the return good as to Cook, but void as to the others; 
and he was admitted to make his fine by attorney, which 
was 6s. 8d. Lit. Rep. 2+ 
A reſcue of a perſon arreſted on meſne proceſs was 
returned againſt divers particularly named, and the return 
was that they reſcuſſerunt, without ſaying & guilibet 
eorum reſeuſſit ; and held well enough, it being in the af- 
firmative. 1 Ven. 2. 2 Keb. 436+ | 

Exception taken to the return of a reſcue, that it was 
feci warrant', without ſaying ſub /igillo officii, but over- 
ruled; for it cannot be a warrant unleſs it be under ſeal, 
and the ſaying fect warrant” direc?, implies it was fo, 


2 Jan I97. 

; The ſheriff returned a reſcous thus ; 1ſt, Non 2ft in- 
ventus in balP mea, and executio reſidui iſttus brevis patet in 
ſechedula huic brevi annex' ; and that was of a taking and 
reſcous ; and the return of the reſcous was quaſhed for 
the repugnancy ; for, per cur,” Aﬀter non eff inventus all 
the reſt is idle : and there remains no more for the ſheriff 
to do. But note; Upon the return of a reſcous, the 
ſheriff always concludes, that after the reſcous made the 
defendant non eff invent” in balliva, 6 Med. 220. Rex 
v. Wekes.” TC 

The return of a reſcue was, that the party was in cuſ 
tody of three of the bailiffs, and that the defendant :n/ul- 
tum feceruntupon one, which the ſheriff called ballwvos meos ; 
and for that reaſon it was quaſhed. 5 od. 218, 

It hath been a great queſtion, and much debated in va- 
riety of caſes, whether upon a reſcue of a perſon out of 
the cuſtody of a ſheriff's bailiff, the ſheriff 1s to: return 
the reſcue ſecundum veritatem fatti, or ſecundum veritatem in 
lege, that is, that he was reſcued out of the cuſtody of the 
bailiff, being the truth in fact, or out of his own cuſtody, 
being the truth in law; the bailiff*s cuſtody being in law 

the cuſtody of the ſheriff himſelf; and it feems now agreed, 
| that a return either way is good ; and herein ſome books 
diſtinguiſh between a bailiff of a liberty and a common 
bailiff, and fay that the return of a reſcue out of the cuftod 

of a bailiff of a liberty ought to be ſo expreſſed, becauſe 


he is ſuch a public officer of whom the court takes no- | 


tice. ' Others diſtinguiſh between an aCtion on the caſe. 


and an indictment for a reſcous, for that in the firſt the | 


plaintiff muſt declare as the truth is, vz. that he was 


reſcued being in the cuſtody of the bailiff, but that in an | 


indictment it muſt be according to the operation it hath 
in law. 2 Rol. Rep. 263. Hil. 417. 1 Lev. 214. Cre. 
| Fac. 242, Raym. 161. 5 Med. 217. Is 

But where the ſheriff returned virtute brevis mihi di- 
ref? fea warrant” A. & B. baliivis mets fu virtute inde ce- 
perunt the defendant, & in cu/lodia mea habuerunt quouſque 
ſuch and ſuch reſcu/ſerunt him ex cu/todia ballivorum meorum ;, 
and this return was on:motion quaſhed ; for, per Holt Ch. 
J. When the bailiffs have arreſted the party, he is in fact 
and in truth in their cuſtody, but in law he is in the cuſ- 
tody of the ſheriff; an anſwer either way is good, viz. 
that he was reſcued out of the bailiffs cuſtody, or that 
he was reſcued out of the ſheriff's cuſtody ; but to. ſay 
that he is in the cuſtody of the ſheriff, and yet reſcued out 
of the cuſtody of the bailiff, is repugnant. 2 Salk. 586. 

It ſeems that anciently, when the ſheriff returned a 
reſcue, the party was admittzd to-plead to it as to an in+ 


5 


|for the falſe return, if it were ſo. Cro. Eliz, 581. 


; 


|,<qual ſhare 


R ES 
dictment ; but the courſe of late has been not to admit 
any plea to it, but drive the party to his aCtion againſt the 
ſheriff in caſe the return were falſe; and hence it is now 
ſettled, that.the return of a reſcue is not traverſable, but 
yet it hath been held that the ſubmiſſion to the fine toc 
not conclude the party grieved from, bringing his ation 


212. 2. Fon. 29. 1 ent. 224. 2 Vent. 175. CT 
295. See 19 Vin, Abr. tit. Reſcous. , 
 Reſcuſſor, Is he that commits ſuch a Reſcous. Cro, Rep 
2 par. fol. 419. q 

_ Reſeiſir, (Reſei/ire) Is a taking again of lands into 


ouſter le maine, was formerly miſſued, contrary to the 
form and order of Jaw. Staundf. Prerog. 26, See Re 
ſumption. 

eſervation, (Reſervatio) A keeping or providing; 
as when a man lets his land, he reſerves a rent to be paid 
to himſelf for his maintenance. Sometimes it ſignifies ag 
much as an exception ; as when a man lets a houſe, and 
reſerves to himſelt one room, that room is excepted out of 
the demiſe. | Cowell, edit. 1727, - 

Exception is always of part of the thing granted; and 
of a thing in being : and a reſervation is of a thing not 
in being, but is newly created out of the lands or tene- 
ments demiſed ; though exception and reſeryation have 
been uſed promiſcuouſly. 1 nf. 47. The proper place 
for a reſervation is next after the limitation, of the eſtate; 
and reſervation of rent may be every two, three or four 
years ; as well as yearly, balf-yearly, quarterly, &c. 1 Inft, 
47- 8 Rep. 71. It muſt be out of a houſe, or lands ; 
and be made either by the words of yie/ding and paying, &e, 
or the word covenant, which is of both leſſor and leflee; 
and therefore makes a reſervation. Rol. Rep. 80, The 
reſervation of rent. is good,, although it, is not reſeryed by 
apt and uſual words, if the words are equivalent. Plow, 
120. But reſervation of a rent ſecundum ratam, is a void 
reſervation. 2 Yen. 272. See Reddendum, Rent, and 
19 Vin. Abr. tit. Reſervation. _ | + 

Heſiance, (Refiantia) from the Fr. refſtant or reſcant, 
relident) Signifies a man's abode or continuance in a place, 

d Nat. Brev. fol. 85, Whence alſo comes the parti» 
ciple re/rant, that is, continually dwelling or abiding in 
a place. ' Kitchen, fol. 33. It is all one indeed with reſi. 
dence, but that cuſtom ties this only to perſons eccleſi- 
aſtical, Cowell, edit. 1927, 47 [oat 

Reſidence, (Re/identia) Is peculiarly uſed both in the 
Canon and Common Law, for the continuance or abode 


+ » # Y.7 


lains of great officers may be non-reſident, .33 H, 
8. c. 20. /. 2. | 7 Ele act: Few lob 16% 
An incumbent preſented by the Univerſity to a recu- 
fant's living, ſhall Joſe it by ſixty days abſence in a yeary 
1/.& M. c. 26. /. 6. See 19 Vin. Abr. tit. Refidence. 
_KBeſide3s, Is a tenang who is bound re/idere on his 


lord's lands, and not to go from thence. Leg. Hen. 1. 


cap. 43+ , LOSES. 4 PH Rs ; #---4 
| Reſiduary Legatee, Is he to whom the r4/duum of 
an eſtate 18 left by will. And ſuch legatee being made 


executor with others, ſhall retain againſt the reſt; where 
there are two reſiduary legatees, and one dies inteſtate, 
his adminiſtrator ſhall baye a moiety of the ſurplus of 
the perſonal, eſtate of the teſ}atgr, contrary to joint exc- 
cutors, who are not ;intitled to moieties ; becauſe by 
[making them, reduary legatees, the teſtator intended an 
I both. And if a refiduary legatee dies be= 
fore the will is proved, his executor ſhall have adminis 
ſtration, &'c. 6 H, 7. 1 Chan, Rep. 238. Show. 26. 
'See Erecutoz. vg x =o 


Reſignation, 


RES 


IR efgnation, (Refignatic) Ts uſed particularly for the | 


giving up of a benefice into the hands of the ordinary ; 
otherwiſe by the Can9ni/?s termed Renunciatio. And though 
it ſignify all one in nature with the word ſurrender, yet It 
is by cuſtom reltrained tothe yielding up a ſpiritual living, 
and ſurrender to the giving up of temporal lands into the 
hands of the Lord, And a re/ignation may now be made 
into the hands of the King, as well as of the dioceſan, 
becauſe be hath /upremam authoritatem eccleſiaſlicam, as the 
Pope had here in times paſt, Pl;wden, fol. 498, Gren- 
dm's caſe. See Dinunys | 

As to reſignation of temporal offices ; declaring at an 

aſſerably of the corporation, that he would hold the 

lace of alderman no longer, is a good reſignation, eſpe- 
cially fince the corporation accepted it, and choſe another 
in his place ; but till ſuch election he had power to waive 
his reſignation, but not afterwards. 2 Salt. 433. The 
King v. Mayor of Rippon. 

A burgeſs of a corporation came to the mayor, and de- 
Gred the mayor to remove and diſmiſs him from the place 
of burgeſs. Upon return of this a mandamus was de- 
nied to reſtore him ; for having reſigned voluntarily, he 
is eſtopped to ſay, that the mayor had no power to re- 
move him; and the caſe being ſent to Hale Ch. B. he 
agreed, and ſaid that a corporation, as ſuch, have power to 
take ſuch rehgnation. Sid. 14+ The King v. Tidderley. 

But giving a conſent to be removed, does not amount 
to a reſignation. Per Holt Ch. J. and per Powell J. a 
ian may reſign an oihce by parol, but they have not re- 
turned it ſo; and a peremptory mandamus was granted to 
reſtore him. Holt's Rep. 450. The Wueen v. Mayor, &c, 
of Gloucejter, wy 

Reſignation by a common council man need not be by 
deed. Lutw, 405. Adayor of Cambridge v. Herring. 

Where an alderman of B/ton 1s a Juſtice of peace for 
life, by force of the patent of the King, who created the 
corporation, he cannot reſign his office of Juſtice of 
peacez becauſe he cannot yelign it but to a ſuperior ; per 
Coke Ch. J. Dund Fuit conceſſum; per Haughton. Rol. Rep. 
135. pl.1g. Hil. 12 Fac. B, R. Alderman of Boſton's 
_ caſe. | 

Reſozt or KReſſozt, Is properly uſed in a writ of zai/ 
or couſenage, as deſcent is in a writ of right, In French it 
ſignifies the authority or juriſdiction of a court, Salvo 
tamen tam reſlorto quam alits jure noſtra & etiam jure ali- 
env. Lit. Pat. Philippi le Hardy, Reg. Franaz, mentioned 
by Spelman in his gloſſary. Dernzer reſort, laſt refuge. 

Reſpectu computi Yicecountts habendo, Is a writ for 
the re/piting of a ſheriff's account, upon juſt occaſion ; 
direted to the treaſurer and barons of the Exchequer. 
Regifter, fol. 139, & 179. | 

Keſpice, (Rejpedus) It is uſed for delay, forbearance, 
or continuance of time. Glanvil, ib. 12. cap. 9. in breve 
regiss Pracdipio tibi quod poni facias in reſpeflum, uſque ad 
aliguem terminum competentems | | | 

Reſpite of homage, (Reſpefus homagii,) Is the for- 

earing of homage which ought firſt of all to be perform- 
ed by the tenant that holdeth by homage; and it had the 
moſt frequent uſe in ſuch as held by Knight's ſervice 7 
capite, who did pay into the Exchequer every fifth term 
lome ſmall ſum of money, to be reſpited the doing of their 

mage. Hee the /zat. 12 Car. 2. c. 24. whereby this is 
taken away as a charge incident or ariſing from Knight's 
ſervice, &c. | 
1Aefpandeas ouſter, To anſwer over in an aCtion to 
the merits of the cauſe, &c. Tf a demurrer is joined upon 
2 pleato the juriſdiction, perſon, or writ, &c. and it be ad- 
Jju%ged againſt the defendant, it is a reſpondeas oufler. 
jenk. Cent. 306. | 

VKeſpondeat funcrior, where the ſheriffs are remove- 
able for inſuſiciency, (as in Londm) reſpondeat ſuperior, 
that is, the mayor and commonalty of London. Pur in- 
ſufficiency del bailiff un liberty, reſpondeat Dominus Iiber- 
Fitts. 44 E:3. 13. 4 laſt. fol. 114. 

Meſpoulaits, (241 reſponſum defert) He who gives in 
n anſwer, or he that apnears for another in court at a 
day aſſigned, concerning whom hear Glanvile, lib. 12. 


GI. — Plactta in ſuperior tous expofitas | 
Vor. Il, Nv 122. 


| 
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guts poteſt ficut alia quelibet lacita civilia, tam er ſeipfum 
quam reſponſalem ſus leco ll any &c. But Pla makes a 
difference between attornatum, eſſoniatorem & reſponſalem, 
libs 6. cap. it. ſet. Officium. As if efſoniatur came only 
to declare the cauſe of the party's abſerice, whether de- 
maridant or tenant; and reſpon/alis came for the tenant 
not only to excuſe his abſence, but alſo Ggnify what trial 
he meant to undergo, viz. the combat or the country. A 
man 1n ancient time could not appoint an attorney for 
him, without warrant from the court. Fleta, lib. 6. cap. 
13. This word is uſed in the Canon Law, & fignificavit 
procuratorem vel eum qui abſentem excuſat. Cowell, edit. 
1727. See Attozney. 
eſponſions; opens ) Seems to be a word chiefly 

uſed by the Knights of St. John of Jeruſalem, for certain 
accounts made to them by ſuch as held their lands or 
ſtocks: Stat. 32 H. 8. cap. 24. In Rot, Parl. g Rich. 2. 
it 1s written re/poncies, | 

Reſponſum, Buſineſs: The word is uſed in this 
ſenſe by Florence of W/orcefter, who tells us, that Pope 
x rv ſent two perſons. to Edw. 1. pro reponſis eccleſi- 
africis, 

KKeftare, To ſtay or ſtop : it is mentioned in Matt, 
Pariſ. 515. | 

Keftitution, /Refitutio) Ts- the yielding up again, or 
reſtoring of any thing unlawfully taken from another. 
But it is moſt frequently uſed in the Common Law for the 
ſetting him in poſſeſſion of lands or tenements, that hath 
been unlawfully difſeiſed of them. Cowell. pens” 

As to the reſtitution of ſtolen goods, /at. 21 H. $. c. 
I1. enacts, that if any felon or felons hereafter do rob, 
or take away any money, or goods, or chattels, from 
any of the King's ſubjeCts, from their perſons or other- 
wiſe, within this realm, and thereof the ſaid felon or fe- 
lons be indiCted, and after arraigned of the ſame felony, 
and found guilty thereof, or otherwiſe attainted by reaſon 
of evidence given by the party fo robbed, or owner of the 
ſaid money, goods, and chattels; or by any other by their 
procurement, that then the party ſo robbed, or owner, ſhall 
be reſtored to his ſaid money, goods and chattels ; and that 
as well the Juſtices of gaol-delivery as other Juſtices, 
afore whom any fuch felon or felons ſhall be found guilty, 
or otherwile attainted, by reaſon of evidence given by the 
party ſo robbed, or owner, or by any other by their 
procurement, have power, by this preſent a, to award, 
from time to time, writs of reſtitution for the ſaid money, 
goods and chattels, in like manner as though any ſach 
felon or felons were attainted at the ſuit of the party in 
appeal. 

Before this ſtatute there was no aid by way of indiQ- 
ment for the party robbed ; for though the inqueſt, that 


tried the felon, would after the finding him guilty, ſay, 


that the party robbed had made freſh ſuit, yet this would _ 
not entitle him to reſtitution of his goods, as appears 
Fitz, tit. Corone, pl. 469. Hill, 22 Ed. 3. till this ſta- 
tute granted reſtitution upon evidence given by the party 
againſt the felon, as it ſeems, though he never made freſh 
ſuit againſt the felon. Staunf. Pl. C. 167. hb. 3. cap. 
10,—Serjeant Hawkins ſays, that this ſeems agrecable to 
practice, and the purport of the firſt of part of the ſtatute z 
but that if it ſhall plainly appear to the court, that the 
party has been guilty of groſs negle& in proſecuting the 
offender, it may reaſonably be argued, that he is not in» 
titled to a reſtitution 3 for the latter part of the ſtatute, 
by ordaining, that writs of reſtitution ſhall be awarded as 
though the felon had been attainted in an appeal, ſeems 
to imply, that it is a ſufhcient favour, within the inten- 
tions of the makers of the ſtatute, to the proſecutor of 
an indiCtment, to give him a like remedy for a reſtitution 
of his goods, as the Common Law gave to the plaintiff in 
an appeal ; but it is certain, that the plaintiff in an : 4 | 
peal ; who appears to have been guilty of ſuch a negleCt, 

cannot demand a reſtitution by the Common Law. And 
the Serjeant ſays, that the conſtrution he would con- 
tend for will appear the more reaſonable, if it be conſidered 
that it hardly can be imagined to be the intention of the 
makers of the ſtatute to give the party a greater benefit 
from a conviction grounded on his own evidence, as 2 


Proſequi | 


4 - ons con- 
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conviction on an indiftment may be, than from a con- 
viction on the evidence of others, as a convittion 1n appeal 
' mult be ; however, if it ſhall appear to the court upon the 
evidence of the trial, or otherwiſe, that the party has been 
reaſonably diligent in PETRng the offence, he readily 
grants, that the Juſtices may, 1t they think fit, in their 
diſcretion, award a reſtitution without making inquiry 
concernig the freſh ſuit z but this ſeems to be no more 
than they may alſo doin appeal, if they think fit. 2 Haw. 
P. C. 171. cap. 22. ſeft. 56. | 
A ſervant took gold from his maſter, and changed it 
into ſilver; the maſter ſhall have reſtitution of the flver 
by this ſtatute, cited by Fenner, Cro. E. 662, pl. g. in the 
cale of Holidy v. Hicks, to have been adjudged in Han- 
berie's cale. | 
A. ſtole cattle, and ſold them at Coventry, in an open 
market, and immediately he was apprehended by the 
fheriff of Coventry, and they ſeiſed the money ; and af- 
terwards the thiet was arraigned and hanged at the. ſuit 
of the owner of the cattle. And by the court, "the 
party ſhall have reſtitution of the money, notwithſtanding 
' the words of 21 H. 8. the goods ſtolen, &c. And Crooke 
ſaid, that it is uſual at Newgate, Ney 128, Harris's 
caſe. | 
\ The words of the ſtatute are general, that where the 
thief is convicted at the proſecution of the party robbed, 
there the party ſhall have reſtitution ; and takes no no- 
tice, whether the goods are fold in a market overt or 
not ; ſo that by this ſtatute the Common Law is altered 
as to that point. And as for the Biſhop of JYorcefter's 
caſe (Mb. 360. where to a reſtitution granted at a ſeſſions 
of Newgate, the party who had bought the goods plead- 
ed a fale to him in a market overt; there the caſe was 
adjudged againſt the defendant, becauſe it appeared not to 
be a fa'e in a market overt ; for it was plate fold in a 
ſcrivener's ſhop in London. But there no queſtion is made 
| but that a ſale in a market overt would have. hindered 
the reſtitution, and bound the property of the right own- 
er) it is true the inference of the book is as it is there ſaid; 
but the main point was not there in queſtion, although 
in thoſe times there was a doubtful optnion what the law 
was. And Kelyng ſays, he ſpoke with Mr. Lee, a very 
good clerk who has attended the ſeſſons at the O'd Bazley 
above forty years, and aſked him how the practice there 
was ; and he told him, it was doubted till about 4 & 5 
Car. 1, and then Juſtice Fones and feveral other Judges 
adviſed about it, and did reſolve, that the party who loft 
the goods and proſecuted the felon to conviction, ſhould 
have reſtitution of his goods which were ſtolen, notwith- 
ſtanding they were ſold in a market overt ; and ever 
ſince that time, he ſays, the praCtice has been according- 
ly. And if any one pleads to a writ of reſtitution in 
ſuch a caſe, that he bought the goods in a market overt, 
ever ſince that reſolution, the other party preſently de- 
murred unto it, and had judgment. And he thinks it to 
be a very good reſolution, warranted by the words of 
the ſtatute of 22 H. 8. and that ittends to the advance- 
ment of Juſtice to make men proſecute felons, and it 
will diſcourage perſons from buying ſtolen goods, though 
in a market overt 3 for under that pretence men buy 
goods there for a ſmall value of perions whom they have 
reaſon to ſuſpe, which praEtice this reſolution will a- 
bate. Kelyrg's Rep. 47,48. S. P. Dalt. Juſt. marg. c. 164. 
See Appeal of Kobvery, and 19 Yin. dbr. tit, Reſtitu- 
Tron. | | | 
As toreſtitution in caſes of forcible entry. See For- 
rible Ent21, 
Re-refiitution, Is when there hath been a writ of 
reſtitution before granted : And reſtitution is generally 
matter of duty ; but re-reſtitution may be granted upon 
motion, if the court ſee caufe to grant it. and on 
uaſhing an indiftment of forcible entry, the court of 
B. R. may grant a writ of re-reſtitution, W's, 2 Zi. 
Abr. 474. 
Lenyutione ertracti ab eccleſia, Is a writ to re- 
ſtore a man to the church, which he had recovered for 
bis ſanctuary, being ſuſpected of felony. Reg. Orig. 


- fol. 69. 


| 


county, the form whereof may be read in Reg. 


Of grants on the furplus of the exciſe, 5 


gal ſenſe, a ſervant, but -not menial or familiar, that i, 


penalty of five pounds upon every man that gave ſuch /i- 


4 7 
'a man beingelefed and confirmed Biſho 
and hath the King's royal aflent there 


very of the temporalties or barony of the ſaid biſhoprick . 
and it is direCted from the King to the eſcheator of the 


p of any dioceſe, 
to, for the reco. 


Orig. 
294. and F, N. B. = 169. IT 
e 


Reſuinmons, ( Reſummonitio) Is a decompound of 7. 
ub, and moneo, and lignifies a ſecond ſummons, and calling 
of a man to anſwer an action, where the firſt farmers 
1 defeated upon any occaſion, as the death of the part 
or ſuch like. See Bro, tit. Reſummons, fol, 214. 0: 
theſe there are four ſorts, according to four divers cafs 
in the table of the Regi/ier Fudicial, fol, x. and RaftalP, 
Entries, verb. Re-attachment and Reſummons, See i9/); 
Abr. 158 170. by 
Rejumption, (Reſumptio,) Is a word uſed in the 8. 
tute of 3r 7. 6. c. 7. particularly to ſignify the takin 
again in the King's hands ſuch lands or tenements . 
before, upon falſe tuggeſtion, or other error, he had deli. 
vered to the heir, or granted by letters patent to any man 
Bro. tit. Repellance and Reſumption, fel. 258, 31 H.6, 
c. 7. and 19 FH. 7.c. 10. See Relier. | Bs 
Refurnption of certain grants of annuities, 11 Rjc, 2, 


caþ. 8. Of aſſignments upon the revenues of Calais, 


1 Hen, 5. cap. 9. Of other grants, 31 Hen, 6. - 
Of grants to Queen Elizabeth Grey, , Ric, 3. wn pf 


Of grants in Calais and Berwick, 32 Hen. 8, cap, 27, 

t W.S Ma, 
Aetail, (mentioned in /at. 3& 4 £dw, 6 cp. 21,) 
Dui rem entegram ementes, per minutiores tam partes a; : 
trahebant ; Anglice, to buy by great, and ſell by retail, i. + 
by parcels. | Hr 


LA\etainer, (From the Latin Rerinere) Sipnifies in a le. 


not continually dwelling in the houſe of his maſter, but 
only wearing his livery, and attending ſometimes upon 
ſpecial occaſions. "This livery was wont to conſiſt of 
hats (or hoods) badges, or other ſuits of one garment by 
the year z and were many times given by lords and preat 
men, upon deſign of maintenance and quarrels, and there- 
tore jultly forbidden by ſeveral ſtatutes; as 1 R. 2 cap. 7, 
upon pain of impriſonment and grievous forfeiture to the 
King ; and again, 16 R. 2. c. 4. 20 R. 2,c. 1, and 
1 H. 4.c. 7. by which the offenders ſhould make ran- 
ſom at the King's will ; and any knight or efquire 
thereby duly attainted ſhould loſe his ſaid livery, and for- 
feit His fee for ever, &c. Which ſtatute is farther con- 
hrmed and explained by 2 H. 4. c. 21. 7 H. 4. c. 2. 
and 8 7, 6.c. 4. And yet this offence was fo deeply 
rooted, that Edward the Fourth was neceſſitated to con- 
firm the former ſtatutes, and farther to extend their 
meaning, as appears by 8 Edw. 4. c. 2. adding a ſpecial 


very, and as much on. every one ſo retained, either by 
writing, oath or promſe, for every month. Theſe are 
by the feudiſ?s called offidati, fic enim dicuntur qui in ali: 
cujus fidem & tutelam recepti ſunt. And as our retainers 
are here forbidden, ſo are thoſe aftidats in other countries. 
But moſt of the above mentioned ſtatutes are repealed by 
3 Car. 1.c. 1, Cowell, edit. 17527. | 
Retaming fee, (Aerces retinens) Is the firſt fee given 
to any ſerjeant or counſellor at law, whereby to mike 
him ſure that he ſhall not be on the contrary part : it 5, 
Honorarium ſeu premium caujtdici pracedareum, qua cis 
enti ſuo obligatur ne adverſarii cauſam agat. 
Ivetenementum, reftraint, detainment, with-holding. 
A full and abſolute conveyance was anciently made in 
this phraſe, Se n//o retenemento, Cowell, edit. 1727+ 
IKertmentia, retinue or perſons retaining to a prince 0r 
nobleman. Corwell, edit. 1727, | 
Retractus aquae, Ebb or low water, the retreat of the 
tide. The expreſſion occurs in Placit. coram Rege, Paſeh. = 
30. Edw. 1. apud Cantuar. Rot. 58. 
Retrarit, Is ſo called, becauſe that word is the efec- 
tual word in the entry, and is where the plaintiff or de- 
mandant comes in perſon into the court, and ſays, /? 
will proceed no farther. And this is a bar of all other 
aCtions of like or inferior nature, Pur ſemel! af7tonem 7c 


Rifitutione temporaliums Ts a writ that lies where | 


nunciavit, amplius repetere neon pte/l, Co. on Lit. lib. 2+ 
© '6:Ih 
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6, 11. ſet. 2388, The difference between a nonſuit atid 
' a retraxit is, that a rerraxit 15 ever when the demandant 
or plaintiff is preſent in court ; but a nonſuit is upon a 
4:mand made, when he ſhould appear, and he makes de- 
fault. Retraxit (as we ſaid) is a bar, ſo is not a non/uit, 
for he may commence an action of like nature again. 
Cowell, edit. 1727- 4 | 

A retraxit is when he is preſent in court (as regularly 
he is ever by intendment of law, till a day be given 
over, unleſs it be when a verdict is given, and then be 
:; but demandable ): and this is either privative, when the 
entry is, guod ſol: mniter exactus non venit, ſed ſefta ſua m 
contemptum curi@ ſe retraxit, Fc. or poſitive, when the 


entry 18 quod fatctur ſe, ſeu cognoſcit ſe ulterius nolle proſe- | 


ui, Ze, It is called a retraxit, becauſe thatis the effec- 
tual word uſed in the entry, and is a bar to all ations of 
the like or inferior nature. Co. Lit. 139, a, 8 Co. 58. 
62. S. P. laid down as a rule. 4 Meg. 87. 8. P. 
A retraxit is always of the part of the plaintiff or de- 
mandant, and cannot be, unleſs the plaintiff or deman- 
dant be in court in proper perſon. 8 Co. 58. Beecher”s caſe. 
Cro. Face 211. S. C. Co. Lit. 158, b. S. Þ, 
It is held, that a retraxit cannot be entered before the 
Plaintiff hath declared, and if entered before, it hath but 
the effet of a nonſuit., Dal. 78. 3 Leon. 12. whether 
a retraxit may be entered after a general verdict. Cro, 
Eliz. 465. dubitatur, | 

Debt was brought upon a bond againſt 4. wherein A. 
and B. were jointly and ſeverally bound, and after plea 
pleaded, the plaintifF entered a retraxit, and in an aftion 
aſter brought againſt B. upon the ſame bond, whether 
this ſhonld be a bar, between Dennis and Paine, Cro. Fac. 
551, dubitatur, & adjornatur, It was ſaid, that a re- 
71axit was in nature of a releaſe, and a releaſe to one joint 
 vbligor diſcharged the other 3 but on the other ſide it was 
faid to be a bar only by way of eſtoppel between the 
parties, whereof no other ſhould take advantage. 1 on. 451- 

RKRetzopatinagtum, After-pannage, or the running of 

hogs in a foreſt or park, when the acorns or maſt is eaten, 
and little left but hips, haws, &c. Et debent habere retro- 
pannagium @ fo $. Martini u/que ad feſtum Purificat. 
beate Mariz Petit. in Par. temp. Edw. 3. 

Return, (Returna vel retorna, From the French Re- 
tour, i, &. reverſio, recurſus,) In our law hath two particu- 
lar applications 3 the one is, the return of writs by ſhe- 
riffs 2nd bailiffs, which is ouly a certificate made to the 
court of that which he hath done, touching the execu- 
tion of their writ directed to him : and this among the 
Civilians is termed certificatorium. Of returns in this ig- 
nification ſpeaks the ſtatute of I/e/Im, 2. cap. 39. 50 is 
the return of a commiſſion, a certificate, or anſwer to the 

court, of that which is done by the commiſhoners, ſhe- 

riff, bailiff, or other, to whom ſuch writs, commiſſions, 
precepts, or mandates are direted. Alſo certain days 
in every Term are called return-days, or days in bank. 
And ſo Hilary Term hath ſour returns, viz. Oftabis Hila- 
rii Duindena Hilarii, Craſtino Purificationts, and Oa- 
bis Purificationis. Eaiter Term, five, viz. Duindena Paſ. 
che, Menſe Paſche, Quingue Paſche, and Craſtina Aſcen- 
ſfomis Domini. Trinity 'Ferm four, i. e. Craſtino Trintatis, 
Ofabis Trinitatis, Duindena Trinitatis, Tres Trinitatis 3 
and 17ichaelmas "LVerm ſix, to wit, Tres Michaelis, Menſe 
Michaelis, Craſtin Animarum, Ofabis Martini, Quindena 
Martini. See the ſtatutes of days in bank, $51 H. 3. 
32 H. 8. cap. 21. and 175 Car. c. b6. "The other applica- 
tion'of this word is in caſe of replevin ; for if a man di- 
ſtrain cattle for rent, &c. and afterwards juſtiſy or avow 
his at, ſo as it is found lawful, the cattle before dehi- 
vered unto him that was diſtrained, upon ſecurity given 
to follow the ation, ſhall now be returned to him that 
diſtrained them. Bro. tit. Returns d'avers & hommes, fol. 
218, and F, N. B. in his table, verb, Return, Cowell, 
edit. 1727, 
4 he days to be given dies communes in banco. 

Ne | 
A roll ſhall be made of all liberties having return of 
writs, St. 1/e/tm. 2. 13 Ed. 1. c. 39. 

Damages to be given for returning tarde, fallly, Sr. 


51 H. 3. 
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IW:/lm. 2. 13 Ed. 1. c. 39. Extended to all falf: re. 
turns, Artic. ſuper cartas, 3 Ed. 1. c. 16. | Aatſa 6 
The plaintiff-may by averment charge the ſheriff with 
greater iſſues, St. J/eflm. 2. 13 Ed. x. c. 39. Extended 
to baili(fs of liberties, 1 Ed. 3, ft. 1. c. 5. | 

Returns by bailiffs of franchiſes ſhall be 


b indentu 
between the bailiff and the ſheriff, Se, , 4 


Ebor. I2 Ed. 2: 


The ſheriff, &'c. ſhall ſet his name to his return, St, 
Ebor. 12 Ed. 2. ft. 1c. 5. 

; orgy in Cheſhire and Lancaſhire may be returnable 
in the vacation, 22 Geo. 2. c. 46, ſef?. 35. See Dan, 
Dhcriff, and 19 Vin. Abr. tit. / Po oh mo 

Return-days, Are days in Term called by that name, 
or days in bank, See Way. Term. 

Returno habendo, Is a writ that lies for him that has 
avowed a diſtreſs made of cattle, and proved his diſtreſs 
to, be lawfully taken, for returning to him the cattle dif. 
trained, which before were replevied by the party diſtrain- 
ed, upon ſurety given to proſecute the aftion ; or when 
the plaint or action is removed by recordarz, or accedas al 
curiam, into the court of Common Pleas, and he whoſe 
cattle were diſtrained makes default, and doth not profe- 
cute his ſuit, Cowell. See Replevin, | 

he of Members to Parliament. See Parlia- 
ment. | 

Keturnum averiozum, Ts a writ judicial, granted to 
one impleaded for the taking the cattle of another, and 
unjuſt detaining them Contra vadium & plegios, and aps 
pearing upon ſummons, is diſmifſed without day, be+ 
cauſe the plaintiff makes default; and it lies for the re- 
turn of the cattle to the defendant, whereby he was ſum- 
moned, or which were taken for ſecurity of his appear= 
ance upon the ſummons. Regiſter Fudicial, fol. 4.4. 

Dictnrnun irreplegiabile, Is a writ judicial ſent out 
of the Common Pleas to the ſheriff, for the final re$i- 
tution or return of - cattle to the owner, unjuſtly taken 
by another, as damage-feaſant, and ſo found by the Jury 
beſore Juſtices of aſliſe in the county, or otherwiſe by de- 
fault of proſecution. Reg. Fudic. fol. 27. | 

Reve, or Gereve, (From *the Saxon word, grefa, 
Prefeftus. Lambart's explication of Saxon erds, verb. 
Prefefus,) ſignifies with us the bailifF of a franchiſe or 
manor, eſpecially in the weſtern part of England : hence 
/hire-reve for ſheriff, See Kitchin, fol. 43. | 

Revelach, rebellion, from revellare, to rebel. Dui- 
cungue faciebat revelach vel latrocinium vel wiolentiam f.e- 


mine in domo inferebat, 20 ſolidis emendebatur, Gale, 
Domeſday, tit. Ceſtreſcire. | 
Beveland, Domeſday Book. Herefordſc, Terra 


Regis. Hec terra fuit tempore Edwardi Regis Tainland, 
ſed poſiea converſa et in Reveland. Et} item dicunt legati 
Regis, quid ipſa terra & cenſus qui inde exit, furtim aus 
fertur a Rege. The lznd which 1s here ſaid to have been 
Thaneland, T. E. R. and aſter converted ,into Reveland, 
ſeems to have been ſuch land as being reverted to the 
King after the death of his thane, who had it for life, 
was not ſince granted out to any by the King, but reſted 
in charge upon the account of the Reeve or bailiff of the 
manor, who (as it ſeemeth) being in this lordſhip of 
Hereford, like the reeve in Chaucer, .a faiſe brother, con- 
cealed the land from the auditor and kept the profit of 
it to himſelf, till the ſurveyors, who are here called /-- 
gati Regis, diſcovered this falſehood, and preſented to the 
King, that furtim aufertur Regi. This paſſage from 
Domeſday-book is imperfectly quoted by Sir Eaward Coke, 
in his /n/titutes, ſet. 117. who from theſe words draws 
a falſe inference, 'That land holden by knights ſervice 
was called Thain-land, and land holden by /zcage was cal- 
led reveland. Cowell, edit. 1727. Dee Spelman of Feuds, 
cap, 24. See _Treinland. | | 
' Revels, Signifiy with us ſports of dancing, maſking, 
&c. uſed in Princes? courts, the inns of court, or other 
noblemen's houſes, which are commonly. performed by 
night; and there is an officer to order and ſuperviſe them, 
who is intitled after of the Revels. Cowell, 

Kevenuc, (Fr.) Is properly the yearly rent that a-- 
crues to every man from his lands and poſſeſſions ; and g-- 


nerally 
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nerally applied for the revenues and profits of the crown. 
See Lcreditary Hevenne, King. | 

Reverſal, of a judgment, is the making it void for 
error, and when upon the return of a writ of error, it 
appears that the judgment is erroneous, then the court 
will give judgment, quod judicium revocetur, adnulletur, & 
penitus pro nullo habeatur. 2 Lil. Abr. 481, See Crcroz. 
Qutlawry. | 

Reverſion, (Rever/io, from revertor,) Signifies a re- 
turning again ; and therefore C9. on Lit. fol. 142. ſays, 
Reverſio terre eft tanquam terra revertens in poſſeſſione ds- 
natort frve heredibus ſuis poſt donum finitum. It hath a 
double acceptation in law ; the one is, jus revertendi cum 
ftatus poſſeſſionis defecerit : and this is but an intereſt in 
the land when the poſſeſhon ſhall fall. 2. When the 
poſſeſſion and eſtate, which was parted with for a time, 
ceaſeth, and is determined in the perſon of the alienees, 
aſlignees, grantees, or their heirs, or effeCtually returns 
to the donor, his heirs, or aſſizns, whence it was derived. 
The difference between a rever/ion and a remainder, 1s, 
that a remainder is general and may be to any man, but to 
him that granteth or conveyeth the land, G&. for term of 
life only, or otherwiſe. A rever/ion is to himſelf, from 
whom the conveyance of the land, &c. proceeded, and 1s 
commonly perpetual, as to his heirs alſo. Lit. lib. 2. cap. 
12. See Co. lib. 2. fol. 51, Sir Hugh Cheolmleys caſe ; and 
yeta reverſion is ſometimes confounded with a remainder, 
Co. lib. 2. fol. 67. Tooker's caſe. Plowden, fol. 170. 
Hil”s cale. Cowell. 

A reverſion is where the reſidue of the eſtate always 
doth continue in him that made the particular eſtate, or 
where the particulareſtate is derived out of the eſtate which 
was granted, Co. Lit. 22. 

It is laid down as a general rule in our books, that 
none can make his right heir a purchaſer either of a fee- 
{imple or fee-tail, without departing with the whole el- 
tate, 
prejudice which might otherwiſe ariſe to the lord in re- 
ſpect of his feignory, and his being defeated of the ad- 
vantages of wardſhip, relief, &c. were the heirs of the 
donee permitted to come into the engagement of the ef- 
tate in other manner than was originally intended. Cs. 
Lit. 22. 1C%. 127. 1 Rol. Abr. 827, 1 Mod. 98, 237. 
i And. 3. | | 

So that if one levies a fine to the uſe of his wife for 
life, the remainder to the uſe of his eldeſt ſon and the 
heir male of his body, and for want of ſuch iſſue, to 
the uſe of his own right heir, this limitation to the uſe 
of his right heir is merely void, and he hath a reverſion, 
and not a remainder in'him. 1 Leon. 182. Moor 284. 
1 And. 288, Fenwick v. Mitford. 


In like manner, if 'a man makes a leaſe for life, or a. 


2ift in tail by deed, remainder to another for life or in 
tail, remainder to himſelf and his heirs, or to his own 
right heirs only, this remainder to himſelf or to his heirs 
is yoid, becauſe the fee continued ({t]l in him, and then 
he cannot give himſelf what he had before, and he cannot 
give to his heirs as ſuch what the law gives them by a 
prior right, to veſt at the ſame time with-his diipoſition to 
them. Dyer 9. pl. 20. Mor 7520. | 

But if a man makes a feoffment in fee to the uſe of 
himſelf for life, remainder to the heirs male of his own 
body, this is a good eſtate-tail, executed in himſelf ; for 
the law conjoins his eſtate for lite, and the remainder to 
the heirs male of his body, to prevent that remainder's be- 
ing loſt by forfeiture, o1 determination of the particular 
eſtate before it can veſt, and the limitation is good by way 
of uſe, becauſe it is raiſed out of the eſtate of the feoffees, 
as if they had given it to him in ſuch manner. Co. Lit. 
22. Bendl. 49. Hib 30. 

If one makes a feoffment in ſee to the uſe of himſelf 
for life, or in tail, remainder to the uſe of the feoffee in 
tee, yet the feoffec hath no reverſion, but it is in nature 
of a remainder, although the eſtate of the feoffor is exe- 
cuted by the ſtatute, and the feoffee is in by the Common 


Law, which concurring with the Statute Law ſhall be pre- 


ferred, lince that can give him no more than what he has 
already by the Common Law. 1 Co. 137. Dyer 362. Co, 
Lit. 22. 2 Saund. 383, 387. | 


5 


and the true reaſon hereof. ſeems to be from the 


| 


—— 


2 KV 
If a copyholder ſurrenders to the uſe of his 
land divifes to A. for life, remainder to B 
ſurrenders to the vſe of himſelf for life, 
uſe of A. for life, remainder to the uſe of his will . 


s laſt will, 
*. IN tai], or. 
remainder to the 


theſe caſes the reverſion is ſo in the copyholder, that he 
may 1n his life ſurrender to the uſe of any another ; {© that 


all who come in upon fuch ſurrenders are in by the copy. 
bolder, not by the Lord, for that nothing remains in the 
lord, but fo much as is not diſpoſed of, remains in the 
copyholder as ſtrongly as if it had been limited to him 

Cro. Fac. 376. Cro. Eliz 148, 441. 1 Leon, 102, 4 
Co. 23. | | 

If a man ſeiſed of lands in fee, by his will in writing 
devifes them to one for life or in tail, remainder to hi; 
own right heirs, this is void as a remainder, anl the heir 
ſhall be in of the old reverſion by deſcent, becauſe imme. 
diately upon the death of the anceſtor the eſtate deſcends 
to the right heirs, and fo prevents his taking by the dif. 
poſition of the will, Hob. 30. 10 Co. 41, 1 Vent. 
372» 

90 if a man deviſes land to his heir at law, Paying a 
ſum of n:oney or an annual rent, yet the heir, not. 
withſtanding ſuch incumbrance or charge, takes by de. 
icent, and not by purchaſe. Salt. 241. Cum. 72. Clerk 
v. &mith, and ſee tit. Deſcent. h | 

But where the eſtate deviſed: is altered in quantity or 
quality, there the deviſee, though heir at law, takes by 
purchaſe ; as where a man having two daughters, deviſes 
his eſtate to the ſon of one of them and his heirs, it was 
adjudged, that the deviſee took the whole as a purchaſor, 
and was not in by deſcent as to any part. Salk. 242, 2 
Ld. Raym. 829. Cum. 123. Redding v. Royſton, 

A. in conſideration of a marriage intended between 
him and B. and of a marriage portion, made a feoff. 
ment in fee to the uſe of himſelf and his heirs till the 
marriage ; and aſter to B. for life; and then to truſtees 
and their heirs, during the life of 4. to ſupport contin- 
gent remainders ; then to the firſt, ſecond, and other ſons 
of his body in tail male, then to the heirs male he ſhould, 
bave by any other wife; and for want of ſuch iſſue to the 
heirs of the body of 4. with remainder to his own right 
heirs : the marriage takes effect, and they have iſſue only 
a daughter, then ./. levies a fine to the ute of himſelf 
for life, remainder to his wife for lite, remainder to C. 
in fee with warranty ; and the queſtion was, What ef- 
tate was veſted in /. by the {irit deed. viz, whether the 
heirs of the body ſhould take by purchaſe or deſcent ? 
For if by purchaſe, then the fine levied afterwards was 
no bar to them. And the court was of opinion, That 
they muſt take by purchaſe, becauſe where the anceltor 


| has no eſtate for lite, as in1 this cafe he has not, they cannot 


be words of limitation ; and here the eflate is expretsly 
Jimited to truſtees and their heirs during his life ; and 


though a man cannot make his own right heirs purchafors 


by the name of heirs, either in a conveyance by way of 
uſe, or by his laſt will, yet he may make them ſo of an 
eſtate-tail, which is a new created eſtate, different from 
what the law makes. 4 Med. 30o. Carth. 272, 1 L4, 
Raym. 33. Tipping v. Coffins, and ſee Preced. Chan, 435. 

$..C. cned.: | 
A ſettlement was made by A. to the uſe of himſelf 
ſor fifty-nine years, if he ſhould fo long live ; remainder 
to truſtees and their heirs during his lite to ſupport con- 
tingent remainders ; remainder to B. his ſon for ninetr-, 
nine years, if he ſhould ſo long live, remainder to trul- 
tees and their heirs during his lite to ſupport contingent 
remainders; remainder to the firſt and other ſons of 2. 
in tail male ſucceſhvely, with other remainders over ; re- 
mainder to the right heirs of 4. then 4. by will deviſes 
all his lands in poſſeſhon, reverſion, or remainder to tru{- 
tees and their heirs, in truſt by ſale or mortgage to raiie 
money for payment of his debts and legacies ;. and if this 
limitation to his own right heirs veſted the reverſion in fee 
in himſelf, ſo as to be ſubject to his diſpoſition, or if the 
heirs were to take by purchaſe, was the queſtion, all the 
intermediate remainders being determined. - And it was 
argued upon the reaſon of the above caſe of Tipping and 
Coffins, that the heirs muſt take by purchaſe, becauſe he 
bad only an <ſtate for years, and the freeho!d during his 
| life 
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life was expreſaly limited to truſtees and their heirs, and 
therefore, againſt his owa expreſs limitation, he ſhould 
have no KF 18 uſe or eſtate for life ; but on the other 
fide it was argued, that the reaſon of the reſulting eſtate 
for life was, becauſe it might poſſibly happen that all the 
intermediate eſtates might derermine before the death of 
A. as by his and the truſtees joining in a feoffment, &c. 
which would be a forfeiture of their eſtates, &c. and 
therefore of neceſſity he muſt have a reſulting uſe for his 
life : and my Lord Chancellor was clear of this opinion, 
_ and faid it was his old reverſion in him, and deviſable 
by will. But note 3 this was a remainder limited to his 
own right heirs. Eq. Rep.'20. Preced. Chan. 338. Eure 
y. Howard. See 19 Vin. Abr. tit. Reverion. 

Reugia terrac, A ridge or furrow of arable land. fon. 
An l, tom. I. Þ- S LCL | ; | 

eview, A bill of review in Chancery is, where a 

cauſe hath_ been heard, and the decree figned and inroll- 
ed; and ſome error in law appears upon the decree, or 
new matter diſcovered in time after the decree made, 
which bill cannot be exhibited, but by licence of the 
court, See Collefion of the Chancery Orders, pag. 69. 

Review of appeal of delegates, Is a commiſſion 
granted by the King, to certain commiſſoners, &c. See 
Appeal. $$ ts 

Reviving, Is a word metaphorically applied to rents 
and ations, and ſignifies a renewing of them after they 
are extinguiſhed. Of which ſee divers examples in Broke, 
tit. Revivings of Rents, Afions, &c. fol. 23. See 19 Vin. 
 fAbr, 228 —230. 
Hevivoz, or Bill of Reviver, Is where a bill hath 
been exhibited in Chancery againſt one, who anſwers, 


and before the cauſe is heard, or if heard, before the | /ors hereditaria, from the verb rhannu 


decree inrolled, either party dies: In this cafe a bill of 
revivor muſt be brought, that the former proceedings may 
ſtand revived, and the cauſe be finally determined. 
Cowell, edit. 1727+» | | 
- Nevocation, Is a deſtroying or making void a deed 
_ or will, which exiſted before the aCt of revocation : and 
a revocation and new declaration, is a deed made pur- 


for theſe of their nature are revocable. 


% 


"> 1: V 


Something may be revoked of courſe, 
made irrevocable by expreſs words ; as 


ney, a ſubmiſſion to an award, a teſtament or laſt will ; 


though they are. 


a letter of attor= 
8 Co. 82. 

Uſe, Will. . | | -4L1 os wry 
Revocatione parliamenti, An ancient writ for recal- 
ling a parliament ; and anno 5 Ed. 3. the parliament be- 
ing ſummoned, was recalled A ſuch a writ before it met. 
Prynne's Animad. on 4. In}l. fol. 44. Lp | 

Kewards, There are rewards given in many caſes 
by ſtatute, for the apprehending of criminals, and bring- 
ing them to. juſtice ; as a reward of 40 l. \for apprehen- 
ding of robbers on the highway, by 4 & 5 W..& M. 

alſo the like reward for the apprehending and taking of 
burglars. Stat. 5. Ann. The ſame reward for apprehen- 


ding of money-coiners or clippers, &c. 6 & 4 JF. > 


And the like reward for the apprehenſion of thief-takers, 
not proſecuting felons ; and of perſons reſiſting the of- 
hicer of the cuſtoms, by force of arms, &c. 6 Geo, 1..cap. 
20, 22. 14tS1-20 
Aewen, (mentioned in ſtat, 43+ Eliz. cap. 10.) Is a 
term among clothiers, ſignifying cloth unevenly wrought, 
and full of rewes. | 
Hhandir, Is a part in the diviGon of the country in 
Wales, before the Conqueſt ; as firſt a cantrif conſiſted of 
2 hnndred towns, under which were {a many commotes, 
each commute had twelve manors or circuits, and two fown- 


ſhips ; there were four townſhips to every manor ; every 


townſhip comprehended four gavels, every gavel had four 


rhandirs ; and four tenements were conſtituted under every 
rhandir. The word rhandir admits not of any proper ſig- 
nification,in Engliſh, but is by Dr. Davis rendred pars aut 
3 partire, diſtribuere. 
Taylor's Hiſt. of Gavelkind, p. 69. A 
ial, A piece of gold current for ten ſhillings. 'In:y 
Hi. 6. by indenture of the Mint, a pound weight gold of 
the old ſtandard was coined into forty-five rials, going 
for ten ſhillings a-piece, or a proportionable . number of 
half rials, going for five ſhillings a-piece, or rial farthings 
going for two ſhillings and fix-pence. See Lowndes's E/- 


ſuant to ſome proviſo contained in a former deed or con- | ſay upon Coins, p. 38. The golden rial in 1 Hen. 8. was 


' veyance, giving power to revoke or call back ſome thing 
granted; and by a new declaration to create a new eſ- 

tate of the lands ; after which revocation and declaration 
the land ſhall ſettle accordingly. 1 Hood's Convey, 2d 
edit. 754. FE | 

' There were no powers of revocation at Common Law, 
| but a man may have a condition of re-entry. But now 
thoſe proviſoes, containing power of revocation, are crept 
into voluntary conveyances, and are become very fre- 
quent and paſs by raiſing of uſes according to the Star. 
27 H. 8. cap. 10. for being coupled with an uſe, they 
are allowed to be | good, and not repugnant to the former 
eſtates ; as if one ſeiſed in fee covenants to ſtand ſeiſed 
to the uſe of himſelf for life, and after to the uſe of his 
ſon in tail, with divers remainders over ; provided, that 
he may revoke any of the ſaid uſes, and if afterward he 
revokes them, he is ſeiſed in fee again, without entry or 
chim. But in the caſe of a feoffment or other convey- 
ance, whereby the feoffee or grantee is in by the Com- 
mon law, ſuch proviſo would be merely repugnant and 
void, Co. Lit. 237. a. It would be void as to deſtroy- 
ing the feoffment, but it might be good as to revoking the 
uſes to which the feoffment was made. 1 //09d's Conv. 
2d edit. 1754. Py to. 

The revoker is ſeifed again without entry or claim, 
Co. 173. b.. for he being tenant in poſſeſſion, cannot en- 
ter upon himſelf. But be cannot bring treſpaſs without 
ently, Carter 78. 

Where in a truſt-term to raiſe- portions there is a 
power for the huſband, with the content of the truſtees, 
to revoke the uſes in a ſettlement ; this ſuſpends the veſt- 
ing of the portions. 2 //. 102, pe RE 

Of two voluntary ſettlements, if the firſt is made with- 
out a power af revocation againſt the intent of the party, 
the ſecond ſhall prevail. 1 Will. 581. 

A man ought to be of as good diſpoling memory when 
he revokes his will, or his deed, as when he makes it. Cro. 


Jac. 497. pl. 3. 
Vor, It. N* 133. 


-Queen Charlotte for life, 2 Gee. 3. c. 1. 


to go at eleven ſhillings and threepence. In 2 Eliz. gol- 
den 71als coined at fifteen ſhillings a piece ; when a pound 


of old ſtandard gold was to be coined into 48 rials. In 3 


ac. 1. roſe-rials of gold at thirty ſhillings, and /purrials 
oy Ab ſhillings. Cowell, wo 27. , | ye [4 
Aibaud, (Rebaldus, Fr. Ribauld,) A vagrant, luxu- 
rious ſpend-thrift, a rogue, whore-monger, ' a perſon 
given to all kinds of wickedneſs and looſeneſs. Perition 
againſt ang and ſturdy beggars. Rot. Parl. 50: Edw. 
» Num. ON. | ; bn: ok 
; Tice, 'To what duties liable on importation, 4 & 5 
W. & M.c. 5. ſett. 2. Rice and melaſſes not: to be 
brought into England, 3 & 4 Ann. c. 5. ſe. 12- | 3 Gee. 
2. c. 28. ſef?. 1. Rice may be carried from South Care- 
lina, &c. to any part of America ſouthward of the ſaid co- 
lonies, 4 Geo. 3- c. 27. See Plantations 
Richmond in Surry, Richmond old park ſettled on 
Aichmond in Yorkſhire, Spiritual -perſons in the arch- 
deaconry of Richmond (hall not exact portions of the de= 
ceaſed's goods, :26 Hen. 8.c. 15. EE IJ 
Kichmond gnd Lenox, (Duke of) His leaſe of the 
aulnage of draperies provided for, 11 & 12 ll. c. 20, 


See Holl. nt Hog 

Aiding armed, With - dangerous and unuſual wea- 
pons, is an offence at Common Law. 4 /n//. 160. By 
the //at. 2 Ed. 3. cap. 3. none ſhall ride armed by night | 
or day to the terror of the people ; or come with force 
and arms before King's Juſtices, &c. doing their office ; 
upon pain to forfeit their armour, and ſuſfer impriſon- 
ment at the King's pleaſure : and a fine may be ſet upon 
them by the Juſtices, by 10 K. 2. cap. 1. And no perſon 
can excuſe the going or riding armed in public, by al- 
leging that he wears armour for his deſence againſt an aſ- 
ſault ; but men may wear common arms according to 
their quality and faſhion, and have attendants with them 


/eft. 2. Y 


armed agreeable to their Poe! all perſons may ride 
1 =D SES. 


K.'-E:-:V. 


j | | | | 
nerally applied for the revenues and profits of the crown. 
dee Lcueditacy AHevenue, Uig., : 

Keverſat, | of a judgment, is the making it void for 
error, and when upon the return of a writ of error, it 


appears that the judgment is erroneons, then the court 

will give judgment, quod judicium revocetur, adnulletur, & 
 fpenitus pro nullo habeatur. 2 Lil. Abr. 481. See Crroz. 
Outlawry. | | 

Reverſion, (Reverſo, from revertor,) Signifies a re- 
turning again ; and therefore C9. on Lit. fol. 142. ſays, 
Reverſo terre eft tanquam terra revertens in poſſeſſione ao- 
natort five heredibus ſuis poſt donum finitum. It hath a 
double acceptation in law ; the one is, js revertendi cum 
flatus poſſeſſronis defecerit : and this is but an intereſt in 
the land when the poſſeſſion ſhall fall. 2. When the 
poſſeſſion and eſtate, which was parted with for a time, 
ceaſeth, and is determined in the perſon of the alienees, 
aſlignees, grantees, or their heirs, or effeCtually returns 
to the donor, his heirs, or aſſizns, whence it was derived. 
\ The difference between a rever/ion and a remainder, 1s, 
that a remainder is general and may be to any man, but to 
him that granteth or conveyeth the land, Wc. for term of 
life only, or otherwiſe. A rever/ion is to himſelf, from 
whom the conveyance of the land, &c. proceeded, and 1s 
commonly perpetual, as to his heirs alſo. Lit. tb. 2. cap. 
12. See Co. lib. 2. fol. 51. Sir Flugh Chilmley's caſe ; and 
yeta reverſion is ſometimes confounded with a 7emainder. 
C1. lib. 2. fol. 67. Tooker's caſe. Plowden, fol. 170. 
Hil””s cale. Cowell. | | | 

A reverſion is where the reſidue of the cſtate always 
doth continue in him that made the particular eſtate, or 
where the particulareſtate is derived out of the eſtate which 
was granted. Co. Lit. 22. 

It is laid down as a general rule in our books, that 
none can make his right heir a purchaſer either of a fee- 
{imple or fee-tail, without departing with the whole el- 
tate, and the true reaſon hereof ſeems to be from the 
' prejudice which might otherwiſe ariſe to the lord in re- 
ſpect of his feignory, and his being defeated of the ad- 
vantages of wardſhip, relief, &c. were the heirs of the 
donee permitted to come into the engagement of the eſ- 
tate in other manner than was originally intended, C9. 
Lit. 22, 1 C5. 127. 1 Rol. Abr. 827. 1 Mad. 98, 237. 
i And. 3. | 

So that if one levies a fine to the uſe of his wife for 
life, the remainder to the uſe of his eldeſt ſon and the 
heir male of his body, and for want of ſuch iſſue, to 
the uſe of his own right heir, this limitation to the uſe 
of his right heir is merely void, and he hath a reverſion, 
and not a remainder in him. 1 Leon, 182. Afor 284. 
1 And. 288. Fenwick v. Mitford. 

In like manner, if a man makes a leaſe for life, or a 
vift in tail by deed, remainder to another for life or in 
tail, remainder to himſelf and his heirs, or to his own 
right heirs only, this remainder to himſclt or to his heirs 


is void, becauſe the fee continued {ti]! in him, and then. 


he cannot give himſelf what he had before, and he cannot 
give to his heirs as ſuch what the law gives them by a 
prior right, to veſt at the ſame time with his diſpoſition to 
them. Dyer 9. pl. 20. Advor 520. 


But if a man makes a feoffment in fee to the uſe of 


himſelf for. life, remainder to the heirs male of bis own 
body, this 1s a good eſtate-tail, executed in himſelf ; for 
the law conjuins his eſtate for lite, and the remainder to 
the heirs male of his body, to prevent that remainder's be- 
ing loſt by forfeiture, or determination of the particular 
eſtate betore it can veſt, and the limitation 1s good by way 
of uſe, becauſe it is raiſed out of the eſtate of the feoffees, 
as if they had given it to him in ſuch manner. Co. Lit. 
22. Bendl. 49. Hb 30. 

If one makes a feofftment in ſee to the uſe of himſelf 
| for life, or in tail, remainder to the uſe of the feoffee in 
tee, yet the feoffee hath no reverſion, but it is in nature 
of a remainder, although the eſtate of the feoffor is exe- 
cuted by the ſtatute, and the feoffee 1s in by the Common 
Law, which concurring with the Statute Law ſhall be pre- 
ferred, lince that can give him no more than what he has 


already by the Common Law. 1 Co. 137. Dyer 362, Co. 


KN 

If a copyhtolder ſurrenders to the uſe of his 1; 
and divifes to 4. for life, remainder to B. in t 
ſurrenders to the uſe of himſelf for life, remainder tg the 
uſe of A. for life, remainder to the'uſe of his Will; in 
theſe caſes the reverſion is fo in the copybolder, that he 
may 1n his life ſurrender to the uſe of any another; {6 that 
all who come in upon ſuch ſurrenders are in by the Copy. 
holder, not by the Lord, for that nothing remains in the 
lord, but fo much as is not diſpoſed of, remains in the 
copyholder as ſtrongly as if it had been limited to him 
Cro. Fac. 376, Cro. Eliz 148, 441. 1 Leon. 102, 4 
Co. 23, | 

If a man ſeiſed of lands in fee, by his will in writin 
deviſes them to one for life or in tail, remainder to hi; 
own right heirs, this is void as a remainder, and the heir 
ſhall be in of the old reverſion by deſcent, becauſe imme. 
diately upon the death of the anceſtor the eſtate deſcend 
to the right heirs, and fo prevents his taking by the dif. 
poſition of the will, Hob. 30. 10 Co. 41 1 Vent. 
3/20 | 

_ 50 if a man deviſes land to his heir at law, paying a 
ſum of money or an annual rent, yet the heir, not- 
withſtanding ſuch incumbrance or charge, takes by de- 
icent, and not by purchaſe. Salt. 241, Cum, 72. Clerk 
v. Smith, and ſee tit. Deſcent. 

But where the eſtate deviſed is altered in quantity or 
quality, there the deviſee, though heir at law, takes by 
purchaſe ; as where a man having two daughters, deviſes / 
his eſtate to the ſon of one of them and his heirs, it was 
adjudged, that the deviſee took the whole as a purchaſor, 
and was not in by deſcent as to any part. Salk. 242, 2 
Ld. Raym. 829. Cum. 123. Redding v. Roy/lon, 

A. in conſideration of a marriage intended between 
him and B. and of a marriage portion, made a feoft- 
ment in fee to the uſe of himſelf and his heirs til] the 
marriage ; and aſter to B. for life; and then to truſtees 
and their heirs, during the life of 4. to ſupport contin- 
gent remainders ; then to the lirſt, ſecond, and other fons + 
of his body in tail male, then to the heirs male he ſhovld, 
bave by any other wife; and for want of ſuch itfue to the 
heirs of the body of f. with remainder to his own right 
heirs: the marriage takes effect, and they have iſſue only 
a daughter, then ./. levies a fine to the uſe of himſelf 
for life, remainder to his wife for life, remainder to C. 
in fee with warranty ; and the queſtion was, What el- 
tate was velted in 4. by the {(irit deed. viz, whether the 
heirs of the body ſhould take by purchaſe or defcent ? 
For if by purchaſe,” then the fine Jevied afterwards was 
no bar to them. And the court was of opinion, That 
they muſt take by purchaſe, becauſe where the anceltor 
has no eitate for lite, as in this caſe he has not, they cannot 
be words of limitation ; and here the eflate is exprets]y 
Jimited to truſtces and their heirs during his life ; and 


@t wilt, 


ail, or - 


though a man cannot make his own right heirs purchaſors 


by the name of heirs, either in a conveyance by way cf 
uſe, or by his laſt will, yet he may make them fo ot an 
eſtate-tai), which 1s a new created eſtate, different from 
what the law makes. 4 Med. 300. Carth. 272, 1 La, 
Raym. 33. Tipping v. Coffins, and fee Preced. Chan, 4.35: 
S. C, cited. | 

A ſettlement was made by A. to the uſe of himſclf 
ſor fifty-nine years, if he ſhould ſo long live ; remainder 
to truſtees and their heirs during his lite to ſupport con- | 
tingent remainders ; remainder to B. his ſon for ninetr-, 
nine years, if he ſhould ſo long live, remainder to truf- 
tees and their heirs during his lite to ſupport contingent 
remainders; remainder to the firſt and other fons of 7. 
in tail male ſucceſſively, with other remainders over ; re- 
mainder to the right heirs of 4. then A. by will deviſes 
all his lands in poſleſhon, reverſion, or remainder to tru{- 
tees and their heirs, in truſt by fale or mortgage to raiie 
money for payment of his debts and legacies ; and if this 
limitation to his own right heirs veſted the reverfion in ee 
in himſelf, ſo as to be ſubject to his diſpoſition, or if the 
heirs were to take by purchaſe, was the queſtion, all the 
intermediate remainders being determined, And it was 
argued upon the reaſon of the above caſe of 7:ipping and 
Coſjins, that the heirs muſt take by purchaſe, becauſe he 


| Lit. 22. 2 Saund, 383, 387. had only an <ſtate for years, and the freeho!d during his 
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life was expreſaly limited to truſtees and their heirs, and | 


therefore, againſt his own expreſs limitation, he ſhould 
| have no reſulting uſe or eſtate for life ; but on the other 
fide it was argued, that the reaſon of the reſulting eſtate 
for life was, becauſe it might poſſibly happen that all the 
:ntermediate eſtates might determine before the death of 
4. as by bis and the truſtees joining in a feoffment, &c. 
which would be a forfeiture of their eſtates, &c. and 
therefore of neceſſity he muſt have a reſulting uſe for his 
life : and my Lord Chancellor was clear of this opinion, 
and ſaid it was his old reverſion in him, and deviſable 
by will. But note 3 this was a remainder limited to his 
own right heirs. Eq. Rep. 20. Preced. Chan. 338. Eure 
y. Howard. See 19 Vin. Abr. tit. Reverjion, 

Reugia terrac, A ridge or furrow of arable land. on. 

l. tom. 1. þ- $15» 

view, A Val of review in Chancery is, where a 
cauſe hath been heard, and the decree figned and inroll- 
ed; and ſome error in law appears upon the decree, or 
new matter diſcovered in time after the decree made, 
which bill cannot be exhibited, but by licence of the 
| court. See Collefion of the Chancery Orders, pag. bg. 

Review of appeal of delegates, Is a commiſſion 
granted by the King, to certain commiſſioners, &c. See 
Appeal. | 

Reviving, Is a word metaphorically applied to rents 
and ations, and ſignifies a renewing of them after they 
are extinguiſhed. Of which ſee divers examples in Broke, 
tit. Revivings of Rents, Attions, &&c. fol. 23. See 19 Vin. 
Abr. 228 — 230. 
 Hevivoz, or Bill of Revivor, Is where a bill hath 
| been exhibited in Chancery againſt one, who anſwers, 
and before the cauſe is heard, or if heard, before the 
decree inrolled, either party dies: In this caſe a bill of 
r7evivor muſt be brought, that the former proceedings may 
ſtand revived, and the cauſe be finally determined. 
Cowell, edit. 1727» | 
- Nevocation, Is a deſtroying or making void a deed 
or will, which exiſted before the aft of revocation : and 
a revocation and new declaration, is a deed made pur- 
ſuant to ſome proviſo contained in a former deed or con- 
veyance, giving power to revoke or call back ſome thing 
granted ; and by a new declaration to create a new eſ- 
tate of the lands; after which revocation and declaration 
the land ſhall ſettle accordingly. 1 Hood's Convey, 24 
_ edit. 754. = 

'There were no powers of revocation at Common Law, 
but a man may have a condition of re-entry. But now 
thoſe proviſees, containing power of revocation, are crept 
into voluntary conveyances, and are become very fre- 
quent and paſs by railing of uſes according to the Star. 

27 H. 8. cap. 10. for being coupled with an uſe, they 
are allowed to be good, and not repugnant to the former 
eſtates ; as if one ſeiſed in fee covenants to ſtand ſeiſed 
to the uſe of himſelf for life, and after to the uſe of his 
ſon in tail, with divers remainders over ; provided, that 
he may revoke any of the ſaid uſes, and if afterward he 
revokes them, he is ſeiſed in fee again, without entry or 
claim. But in the caſe of a feoffment or other convey- 
ance, whereby the feoffee or grantee is in by the Com- 
mon law, ſuch proviſo would be merely repugnant and 
void. Co. Lit. 237. a. It would be void as to deſtroy- 
ing the feoffment, but it might be good as to revoking the 
uſes to which the feoffment was made. 1 /Yood's Conv. 
2d edit. 754. 


The revoker is ſeiſed again without entry or claim, | 


C9. 173+ b. for he being tenant in poſſeſſion, cannot en- 
ter upon himſelf. But be cannot bring treſpaſs without 
entry, Carter 78. | 

Where in a truſt-term to raiſe portions there is a 
power for the huſband, with the conſent of the truſtees, 
to revoke the uſes in a ſettlement ; this ſuſpends the veſt- 
ing of the portions. 2 /Y. 102, = 

Of two voluntary ſettlements, if the firſt is made with- 
out a power of revocation againſt the intent of the party, 
the ſecond ſhall prevail. 1 Ml. 581. 

A man ought to be of as good diſpoling memory when 
% revokes his will, or his deed, as when he makes it. Cro. 
"Jac. 497. pl. 3. 

Vor Hl. Ne 133. 
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Something may be revoked of courſe, though they are 
made irrevocable by expreſs words ; as a letter of attor< 
ney, a ſubmiſſion to an award, a teſtament or laſt will ; 
for theſe of their nature are revocable. 8 Co. 82, See 
Uſe, Will. E . ho © 

— Revocatione parliamenti, An ancient writ for recal- 
ling a parliament ; and anno 5 Ed. 3. the parliament be- 
ing ſummoned, was recalled by ſuch a writ before it met. 
Prynne's Animad. on 4. Inſt. fol. 44. 

Hewards, There are rewards given in many caſes 
by ſtatute, for the apprebending of criminals, and bring- 
ing them to juſtice ; as a reward of 40 /. ' for apprehen=- 
ding of robbers on the highway, by 4 & s W.t& M. 
alſo the like reward for the apprehending and taking of 
burglars. Stat. 5. Ann. The ſame reward for apprehen- 
ding of money-coiners or clippers, &c. 6 & 7 I. 
And the like reward for the apprehenſion of thief-takers, 
not proſecuting felons ; and of perſons reſiſting the of- 
ficer of the cuſtoms, by force of arms, &c. 6 Geo. I..cap. 
20, 22. 16} off Y 
Kewen, (mentioned in ſtat. 43. Eliz. cap. 10.) Is a 
term among clothiers, fignifying cloth unevenly wrought, 
and full of rewes. : 

Hhandic, Is a part in the diviſion of the country in 
Wales, before the Conqueſt ; as firſt a cantrif conſiſted of 
2 hnndred towns, under which were ſa many commotes, 
each commote had twelve manors or circuits, and two fown- 
ſhips ; there were four townſhips to every manor z every 
townſhip comprehended four gavels, every gavel had four 
rhandirs ; and four tenements were conſtituted under every 
rhandir. The word rhandir admits not of any proper ſig- 
nification, in Engliſh, but is by Dr. Davis rendred pars aut 
ſors hereditaria, from the verb rhannu, partire, diſtribuere. 
Taylor's Hiſt. of Gavelkind, p. 69. | 
Hial, A piece of gold current for ten ſhillings. In 
H. 6. by indenture of the Mint, a pound weight gold of 
the old ſtandard was coined into forty-five rials, going 
for ten ſhillings a-piece, or a proportionable number of 
half rials, going for five ſhillings a-piece, or rial farthings 
going for two ſhillings and fix-pence. See Lowndes's E/ſ- 
ſay upon Coins, p. 38. The golden rial in 1 Hen. 8. was 
to go at eleven ſhillings and threepence. In 2 Ez. gol- 
den r1als coined at fifteen ſhillings a piece ; when a pound 
of old ſtandard gold was to be coined into 48 rials. In 3 
Zac. 1. roſe-rials of gold at thirty ſhillings, and /purrials 
at fifteen ſhillings. Cowell, edit. 1729, 
Dibaud, (Rrbaldus, Fr. Ribauld,) A vagrant, luxu- 
rious ſpend-thrift, a rogue, whore-monger, a perſon 
given to all kinds of wickedneſs and looſeneſs. Perition 
againſt 7ibaulds and ſturdy beggars. Ret. Parl. 50 Edw. 
. num. 61. | ; 
, Tiice, 'To what duties liable on importation, 4 & 5 
IW. & M.c. 5. ſeft. 2. Rice and melaſſes not to be 
brought into England, 3 & 4 Ann. c. 5. ſet. 12. 3 Gee. 
2. C. 28. ſe. 1. Rice may be carried from South Care- 
lina, &c. to any part of America ſouthward of the ſaid co- 
lonies, 4 Geo. 3- c. 27. dee Plantations. | | 
Richmond m Surry, Richmond old park ſettled on 
Queen Charlotte for life, 2 Gee. 3. c. 1. | | 
Aichmond in Yorkſhire, Spiritual perſons in the arch- 
deaconry of R:chmond hall not exaCt portions of the de- 
ceaſed's goods, 26 Hen. 8.c. 15. | 
Kichmond ond Lenor, (Duke of) His leaſe of the 
aulnage of draperies provided for, 11 & 12 ill. c. 20. 
[eft. 2. | | $53 06 
Kider-Koll. See Roll. | | 
Hiding armed, With dangerous and unuſual wea- 
pons, is an offence at Common Law. 4 /»//. 160. By 
the //at. 2 Ed. 3. cap. 3. none ſhall ride armed by night 
or day to the terror of the people; or come with force 
and arms before King's Juſtices, &c. doing their office ; 
upon pain to forfeit their armour, and ſuffer impriſon- 
ment at the King's pleaſure : and a fine may be ſet upon 
them by the Jullices, by 10 K. 2. cap. 1. And no perſon 
can excuſe the going or riding armed in public, by al- 
leging that he wears armour for his deſence againſt an aſ- 
ſault ; but men. may wear common arms according to 
their quality and faſhion, and have attendants with them 
[armed agreeable to their yen all perſons may ride 
| or 
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or go armed to take felons, ſuppreſs riots, execute the | 


King's proceſs, &©c. 3 [n/t. 162... | 
| Hiding clerk, One of the fix clerks in Chancery, who 
in his turn for one year, keeps the controlment books of 
all grants that paſs the great-ſeal that year. Carell, edit, 
$927: | | 
/Eaings, Are names of the divifions of York/fhire, 
which are three, viz. the Ea/l-riding, the We/t-riding 
and the North riding, mentioned in the ſtatute 22 H. 8. 
cap. 8. and 23 HH. 8. cap. 18. In inditments in that 
county, it is requiſite that the town and the r:ding be 
exprefied. JWejt. Symb. part, 2. tit. Tndiftments, ett. 
0. 2. | 

ay, arrear, Is a kind of plea uſed to an aCtion of 
debt upon arrzarages of account, whereby the defendant 

es allege there is nothing 10 arrear. 

| Hiens paſſe par le fait, (Nothing pafſes by the deed),) 
is the form of an exception taken in ſome caſes to an ac- 
tion. See Bro. tit. Eftraunger al fait cn Record. 

fGiens per deſcent, (Nothing by deſcert,) Is the plea 
of an heir, where he 1s ſued for his anceſtor's debt, and 
hath no land from him by deſcent. See 3 part. Cole's Rep. 
fob. 151, | 
4 Bien county, ( Retro- comitatus, from the Fr. arter, 
potericr,) In the ſtatute of 2 Ed, 3. cap. 5. is oppobite to 
open county ; and by comparing that ſtatute with /Ve/im. 2 
cap. 38. it appears to be ſome public place, which the 
ſheritf appoints for the receipt of the King's money after 
the end of his county-court, Fleta ſays, that it 1s de 
 craftinus pofl comitatum, lib. 2. cap. 67. _ | 

Buiflare, To take away any thing by force: from the 
Sax. riefee, rapina, from whence comes our Engliſh word, 
to rifle, Cowell, edit. 1727. 

Fijflura, A. flight wound in the fleſh. Bra@, [ib 2, 
c. 23. 

Kiaht, (Jus) In general ſignification includes not 
only a 7ight,'for which a writ of right lies, but alſo, 
any title or claim, either by virtue of a condition, mort- 
gage, or the like, for waich no action is given by law, 
bur only an entry. Co. on Litt. lib. 3. cap. 8. f. 445; 
There is jus proprietatis, a right of property ; jus prſ- 
ſeffionis, a right of poſſeſſion, and jus proprietatis & poſ 
ſeFonis, a right both of propriety and poſſeſſion ; and 
this was anciently called jus duplicatum + for example, 
if a man be difleiſed of an acre of land, the diſfſeiſee 
hath jus proprietatis, the difleiſfor hath Jus poſſeſſionts ; 
and it the diffeiſce releaſe to the difſeifor, he hath zu; 
preprietatis & poſſifſionis. Co. on Lit. lib. 3. felt. 447. 
"Jus oft ſextuplex. 1. Furs recuperandi, 2. Intrandi, 3. 
Habendi.. 4s Retinendi. 5. Percpiendi, 6. Et pofſidendt. 
Co. $. Rep. Edward Altham's caje. by 
Gilbert; Treat. of Ten. 18, ſays, that the difleiſor 
hag only the naked poſſeſſion, becauſe the diſſeiſee may 
" enter and evi him; but againſt all other perſons the 
difſciſor has righ', and in this reſpeCt only can be faid to 
have the right of poſſeſſion ; for in reſpect to the dilleifee 
he has no right at all. But when a deſcent is caſt, the 
heir of the Tifeillor has jus poſ/eſſionts, becauſe the diſſeiſee 
cannot enter vpon his poſſeſſion, and evict him, but is 
put to- his real aftion, becauſe the freehold is caſt upon 
the heir ; and ſays, that the notions of the law do make 
this title to him, that there may be a perſon in being to 
do the feudal duties, to fill the poſſeſhon, and to anſwer 
the actions of all perſons whatever z and fince it 1s the 
law that gives him this right, and obliges him to theſe 
cuties, antecedent to any aCt of his own, it muſt defend 
-ſach poſſeſſion from the aCt of any other perſon whatever, 
till ſuch poſſeſſion be evicted by judgment ; which being 
alſo the at of law may deſtroy the heir's title. See 
Property, and 19 Vin, Abr. 230-233. 

Night in court. See Hedus m curie. 

Ligh;ts, and liberties. See Liberties and righte. 

Finga, A military girdle: from the Saxon ring, 1. e. 
annulus, circulus ; becauſe it was girt round the middle, 
Bratton gives another reaſon why it is ſo called. £6. 1. 
cap, 8. par. 2, Ringa enim dicuntur quid renes circumdant, 
unde dicitur accingere glad. 

Kinghcad, (mentioned in /at. 43 Eliz. cap. 10) An 
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Aiot, rout and unlawſul aſferibly. Riot, (-;ot and 
ruttum, from the French riztte, quod non folum 1ixam ig 
jurgium ſignificat, ſed wvinculum ttiam, quo plura in uium, 
faſciculorum in/tar, colligantur,) Signihies the forcible do. 
ing of an unlawſul thing by three, or more perſons 
aſſembled together for | that purpoſe. Ye, Symbul, 
part 2. tit. Indietments, ſef?. bg. The tifference hc. 
tween a riot, rout and wnlawful. aſſembly, ſee in Lams 
Eiren, lib, 2. caps 5. * Stat. 1 Mar: cap, 12, and Ks! 
19. who gives thele examples of r40ts, the breach of in. 
cloſures, banks, conduits, parks, pounds,. houſes, barns 
the burning of ſtacks of corn, &c.: :Lamb, ubj fupra, 
mentions theſe, to beat a man, to enter upon a poſition 
forcibly. Cowel!, | | 

He't Ch. J. in delivering the opinion of the 0: 
ſaid, that the books are bes in the definition nw —_ | 
and that he took it, that it is not neceſlary to ſay hey 
aſſembled for that purpoſe ; but there muſt be. an hats, 
ful aflembly ; and as to what a&t will make a riot or tre(. 
pals, ſuch an att as will make a treſpal(s will make a rigt 
11 Med. 116, pl. 2. Trin. 6. Ann. B. R. The Oven 
Vs Soley. > | 

As if a number of men aſſemble with arms, 7» te. 
rorem populi, though no aCt is done, it is a riot. {L6. 91. 
If three come out of an alchouſe, and go armed, it is a 
riot. 3 HH. 7.1. Per Holt Ch, J. in delivering the 
opinion of the court. 11 Mod. 116, 117. The Sue 
V, Solty, | | 

— Hawkins ſays, a riot ſeems to be a tumultuous 
diſturbance of the peace by three perſons, or more, afſem. 
bling together of their own authority, with an intent mu. 
tally to afliſt one another againſt- any who ſhall oppoſe 
them, in the execution of ſome enterprize of a private 
nature, and afterwards aCtually executing the ſame in a _ 


| violent turbulent manner, to the terror 'of the people, 


whether the aCt intended was of itfelf lawful or unlawſyl, 
Hawk, P. C. 155. cap. 65. [. rt. ; 

Serjeant Hawkins ſays, a rout ſeems to be, according 
to the: general opinion, a diſturbance of the peace by 
perſons aſſembling together with an intention to do a 
thing, which if it be executed will make them rioters, 
ard aCtually making a motion towards the execution 
thereof : but by ſome books, the notion of a riot is con- 
fined to ſuch aſſemblies only, as are occaſioned by ſome _ 
grievance. common to all the company, as the incloſure 
of land in which they all claim a right of common, &, 
However, inaſmuch as it generally agrees with a riot, as 
to all the reſt of the above mentioned particulars, requi- 
lite to conſtitute a riot, except only in this, that it may 
be a complete offence without the execution of the in- 
tended eaterprize, it ſeems not to require any farther ex- 
plication. Hauk, Pl, C. 158. cap. 65. /. 8. 

Serjeant Hawkins ſays, an unlawful afſembly, accord- 
ing to the common opinion, is a diſturbance of the peace 
by perſons barely aſſembling together, with an intention 
to do a thing, which, if it was executed, would make 
them rioters, but neither actually executing it, nor mak- 
ing a motion toward the execution of it; but he fays 
this ſeems to be much too narrow a definition ; for any 
mecting whatſoever of great numbers of people with ſuch 
circumſtances of terror, as cannot but endanger the pub- 
lick peace, and raiſe fears and jealouſies among the 
King's ſubjects, ſeems properly to be called an unlawful 
aſſembiy; as where great numbers, complaining of a com- 
mon grievance, meet together armed in a warlike man- 
ner, in order to conſult together concerning the moſt pt0- 
per means for the recovery of their intereſts ; for no one 
can foreſee what may be the event of ſuch an aſſembly. 
Hawk. Pl. C. 158, cap. 65, /. 9. | 

If a man be in his houle, and he hears that F. S. will 


come to his houſe to beat him, he may well make an al- 


ſembly of people et his friends and neighbours to afſiſt and 
aid him in ſafe keeping his perſon, Per Fineux Ch. |» 
Br. Riots, pl. 1. cites 21 H. 7. 39, 

Bat if a man bemenaced or threatened that if he comes 
to the market of B. or /F. that he ſhall be beat, be 
cannot make an aſſembly of people to affiſt him to go 
there, and this in ſafeguard of his perſon ; for he nee 


eng:ne uſed in ſtretching woollen cloth, 


not go there, and he may have remedy by ſurety of th? 
TE peacy 5 


| eace; but the houſe of 'a man is to him his caſtle ' atid 
is defence, and where he properly ought to abide,' &. 
Br, Riets, pl. 1+ Cites 21 H. 7. 39. Per Fineux Chief 
June Fufl, cape 137+ cites S. P. Hawk. PI. C: 158. 
cap. 65. ſect. 10. cites 8. C, accordingly, and ſays,/ that 
ſuch violent methods cannot but be attended with the 
danger of raiſing tumults and diſorders, to the diſturbance 
of the public peace. — Though a man may ride with 
arms, yet he cannot take two with him to defend him- 
ſelf even though his life 1s threatened ; for he is in the 
rotection of the law which is futhcient for his defence. 
Per Holt Chief Juſtice, in delivering the” opinion of the 
court. 11 _—_ 116,' 117+: pl.. 2+ Trin. 6 Ann. BR. 
c cen V. Soley. . 
he gone 4 people aflemble together in a lawful 
manner, and upon a lawtul occaſion, as for eleQing a 
mayor (as it was in this caſe) or the like, and during 
the aſſembly a ſudden affray happens, this will not make 
it a riot 6b initioz but it 1s only | a common affray. 
{,4, Raym. 965. Trin. 2. Ann. Grampeund Corporation's 
ww a number of people aſlemble in a-riotous manner to 
do an unlawſul act, and a perſon, who was upon the 
place before upon, a lawtul occation, and.not privy to their 
firlt deſign, comes and joins himſelf with them, he will be 
guilty of a riot equally with thereſt. Per Holt Ch. J. to 
which Powell J. ſeemed to agrece - Ld. Raym. Rep. gbs. 
Trin. 2 Ann. Grampound Corperation's caſe. , 
Holt Ch. J. thought an aſſembly might meet together 
' with ſuch circumſtances of terror as to be a riot. 2 Salk, 
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but that-he may alſo authorize others to arteſt them by 4 
bare parol command without other warrant, and that by 
torce thereof the perſons ſo commanded, may purſue and 
arreſt the offenders in. his abſence as well as preſence. It 
is alſo ſaid, that if a Juſtice of peace be fick, and hear 
that perſons are riotouſly afſembled, he may fend his ſer- 
vants to arreſt them, - and bring them before him; and that 
if he hear that perſons are riotouſly together in a certain 
place, and go thither and find none there, he may -leave 
bis ſervants'behind him with a command to arreſt them, 
when they ſhall come. Alſo it is faid, that after a riot is 
over, any one Juſtice of peace may ſend his warrant to 
arreſt any perfon who was concerned in it, and alfo that 
he may fend him'to goal, till he ſhall find ſureties for his 
good behavyiour.. 1 Hawk: P.C. 160, Tor 

But it ſeems to be agreed, that no one Juſtice of peace 
hath any-power by force of this ſtatute, either to: record 
a riot upon his own view, or to take an inquiſition thereof 
aſter it is over: alſo if one Juſtice of peace proceed- 
'1ng upon this ſtatute, ſhall arreſt an innocent perſon as 
a rioter, it feemeth- that he is liable to an aRtion of tre(- 
paſs, and that the party arreſted may juſtify the reſcuing 
of himſelf, becauſe no ſingle Juſtice of peace is by this 
ſtatute made a judge of the ſaid offence. But if a riot 
- ſhall be committed by perſons armed in an unuſual man- 
ner, contrary to the ſtatute of Northampton, and any 
one Juſtice of peace aCting ex officio, in purſuance of the 
faid ſtatute, ſeize the armour and impriſon: the offender, 
and make a record of the whole matter, ſuch a record 
cannot be traverſed, becauſe it is made by one aCting in a 


V, Soley & al", 
If ſeveral are a 


594» 595» Pl. 4+ Trin. 6 Ann. inthe caſe of The Ducen 


Nembled lawfully without any ill intent 


Judicial capacity, .as appears more at large in the chap- 
ter of affrays: and for the ſame reaſon, if a Juſtice of 
Peace proceeding on the ſtatute of 15 R, 2. againſt for- 
cible entries and detainers, ſhall upon his own view re- 


and an affray happens, none are guilty butſuch as aC&;/ cord a-riot, which ſhall be committed in the making of 


but .if the aſſembly was origina'ly unlawtal, .the aCt of 
= is imputable to al!. Per Holt, Ch. J.. 2 Salk. 595. 
6 Ann. at nijiprius in Middleſex. The Queen v. Ellis, 

It ſeems agreed, that @number of pecſons, being met 
together ata fair, or market, or church ale, or any other 
lawful and innocent occafion, happen on a ſudden quarrel 
to fall together by the ears, they are not guilty of a riot, 
| but of a ſudden affray only, of which none are: guilty 
but thoſe who aEtually engage in it; becauſe the deſign 
of their meeting was innocent and lawful, aad the ſable- 
«quent breach of the peace happened unexpectedly with- 
out any previous intention concerning it : yet it 1s ſaid, 
that if peclons innocently aſſembled together, do aſfter- 
wards upon a diſpute happening to ariſe among them, 

form themſelves into parties, with promiſe of mutual af- 
filtance, and then make aſfray, they are guilty of a riot ; 
becauſe upon their confederating together with an intention 
to break the peace, they may as properly be ſaid to be aſ- 
ſembled together for that purpoſe trom the time of ſuch 
confederacy, as if their firſt coming together had been on 
ſuch a deſign 3 however, it ſeems clear, that if in an aſ- 
ſembly of perſons met together on any lawful occaſion 
whatſoever, a ſudden propoſal ſhouid be ſtarted of going 
| together in a body to pull down a houſe or incloſure, or 
to do any other act of violence, to the diſturbance of the 
public peace, and ſuch motion be agreed to and execut- 
_ edaccordingly, the perſons concerned cannot but be riot- 
ers, becauſe their aſſociating themſelves together for ſuch 
a new purpoſe 18 no way extenuated by their having met 


at firſt upon another« Hawk, Pl, C. 156, 157, tap. 
65 {3 pO | 


Statutes cencer ning riot, &c, with acjudications. 

Stat. 34 Ed. 3. cop. 1. enatts, That Jultices of peace 
ſhall have power to reſtrain evil-doers, rioters, and al] 
other barretors, and to take ON them, and cauſe 

o be impriſoned and puniltked, 
This Nats hath been liberally conſtrued for the ad- 
vancement of Jultice; for it has been reſolved, that if a 
Jultice of pezce find perſons rictoully afſembled, he alone 
without ſtaying for his companions hath not only power 
to arrelt the offenders, and bind them to their good be- 
haviour, or impriſon them if they do not offer good bail, 


any ſuch forcible entry or detainer, a riot ſo recorded 
cannot be traverſed, as hath been fhewn in the foregoing 
chapter. Alfoif a Juſtice of peace ating as a Judge, by 
virtue of any ſtatute whatſoever, impowering him ſo to 
do, make a record upon his view of a riot committed jn 
his preſence, ſuch record ſhall not be traverſed ; for the 
| law gives ſuch an uncontrolable credit to all matters of 
record, made by any judge of record as ſuch, that it will 
never admit of an averment againſt the truth thereof. ' x 
' Hawk P. C. 160, | TEES 
Stat. 13 Hd. 4. cap. 7. ſet. 1. If any riot, afſembly or 
rout of people againſt law, be made, the Juſtices of peace, 
or two of them, and the ſheriff, ſhall come with the power 
of the county (if need be) and arreſt them ; and the ſame 
Juſtices and ſheriff ſhall have power to record that which 
they find ſo done in their preſence againſt law ; and by the 
record ſuch offenders ſhall be convict in manner as in the 
ſtatute of forcible entry ; and if ſuch offenders be departed 
before the coming of the Juſtices and ſheriff, the ſame 
Jultices, or two of them, ſhall diligently inquire within 
a month after, of ſuch riot, aſſembly, or rout, and ſhall 
hear and determine the ſame, | IG 
$2, 2, If the truth cannot be found, then, within a 
month next following the Juſtices, or two of them, and 
the ſheriff, ſhall certify before the King and his council 
all the deeds and circumſtances thereof ; which certificate 
ſhall be of like force as the preſentment of twelve men ; 
upon which certificate the offenders ſhall be put to anſwer, 
and they which be found guilty ſhall be puniſhed after the 
diſcretion of the King and his council. T8 
| Se, 3. If ſuch offenders traverſe the matter certified, 
the certificate and traverſe ſhall be ſent into the King's 
Bench to be tried and determined; and if the offenders 
do not come before the King apd his council at the firſt 
command, there ſhall be made another, directed to the 
ſheriff, to take the offenders. if they may be found, and 
| bring them at a certain day before the King, and coun- 
cil, or in the King's Bench; and if they carinot be 
found, the ſheriff ſhall make proclamation in the county 
next enſuing the delivery of the ſaid ſecond command, 
that they come before the King and council, or 4n the 
King's Bench, or in the Chancery in time of vacation, 


within three weeks then following 3 and in caſe the of- 


fenders 
5 
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fenders come not, and the proclamation made and re- 
turned, they ſhall be convict of the riot, aſſembly or 
rout. | | | 

$2. 4. The Juſtices of Peace dwelling nigheſt where 
ſuch riot, aſſemby, or rout, ſhall be made, together with 
the ſheriff and allo the Juſtices of aſliſe for the time that 
they ſhall be in their ſeſſions, ſhall do execution of the 
ſame ſtatute, every one upon pain of 100 /, 

T. and three others were convicted of a riot, upon view 
of two Juſtices of the Peace, and the ſheriff of the county, 
contra formam ftatuti 13 Hen. 4. cap. 7. and they were 
fined by the Juſtices : and upon a writ of error brought 


the errors aſſigned were, Firlt, It does not appear that 


the defendants were convicted by view of the Juſtices. 

2dly, That the ſheriff did not join in fetting the fine, 

whereas the ſtatute ſays, that the ſheriff ſhall be joined 
with the Juſtices in the whole proceedings; and for theſe 

_ errors the judgment was reverſed. Raym. 386. Trin. 3z 
Car. 2 B. R. The King v. Tempeſt & ab. 

An indictment upon this ſtatute was taken before two 
Juſtices of Peace only, without the ſheriff or under-ſhe- 
riff ; but becauſe it appeared to be taken a month aſter 
the riot committed, the court held it clearly good by this 
ſtatute, Comb. 173- 1//,& M. B. R. The King v. 
Clench. 

Where the conviCtion of a riottis made on this ſtatute 
upon view only, there the ſheriff or under-ſheriff muſt 
be preſent ; but it is not neceſſary where the conviction 
is upon an inquilition taken after the riot is ended. 
And this is the difference. Carth. 383, Trin. 8. IF. 3. 
B. R. The King v. Ingram, $S. P. And the reaſon of 
the attendance on the view is, thatthey may raiſe the poſſe 
comitatus to ſuppreſs the rioters, which needs not when they 
are diſperſed, the Juſtices having a lawful juriſdiction. 
Comb. 423. Paſch. g W. 3. B. R. S. C. 2 Salt. $93: 
$. C. accordingly. 12 ed. 123. Paſch. g I. 3. S. C. 
by name of the King v. Page, Ingrom & al. accordingly. 

£4. Raym. Rep. 215. 8. G. accordingly. 

An information againſt three Juſtices of peace, for not 
making inquiry of a very great riot done by ſeveral per- 
ſons, in burning bedges, &c. within a month after the 

| fact done: and becauſe the ſtatute ſays nothing of any 

complaint or notice being ta be made, or given to them, 


it was moved by ſome, that they were bound by law to 


take notice at their peril ; but divers other Juſtices were 
of a contrary opinion. Jdeo gare bene the words of the 
ſtatute of 13 H. 4. cap. 7. and the law, But the re- 
porter ſays, it ſeems reaſonable that notice or complaint 
be made w them; for ſo is the ſtatute of R. 2. of forcible 
entries, whereof mention is made in this ſtatue of 14 FH. 
4. cap. 7. Beſides, Juſtices of aſliſe are under the ſame 
penalty of 10c!. if ſuch riot, &c. be committed in their 
preſcnce ſitting in their ſeſhons, and conſequently they 
are not ſo in caſe they are abſent, and no complaint or 
notice be given to them. D. 210. 6. pl. 25. Hil. 4 Eliz. 
The attorney general v. Graſſeley & al. 

IVithin a menth after.” See /e. 1. of the preceding act. 
The month ſhall not be couſined to twenty-eight days, 
but to the almanack month ; per curiam. 8:4. 186. pl. 9 
Paſch. 16 Car. 2. B. R. The King v. Cuſſens & al. 
Hawk. 163, pl. 65. /. 31. ſays, it is not clearly ſettled whe- 
ther the month, within which the Juſtices of peace are 
confined to take their inquiry by force of theſe ſtatutes, 

- mult be reckoned according to the computation of a lunar 
or of a ſolar month; however, it ſeems to he agreed, 
that if the Juſtices give their charge to the jury, and it 


is ſaid that if they do but award a precept ſor the return- 


ing of the jury within a lunar month, they may take the 
verdict afterwards; for the cauſe being regularly attached 
jn them within the time preſcribed by the ſtatute, ſhall be 
proſecuted as all other cauſes ought, with ſuch convenient 
diſpatch as to the judges thereot thail ſeem proper; and 
the ſtatute, by obliging the Juſtices to make ſo ſpeedy 
an inquiry, meant not to hurry them 1n the execution of 
ik, ; 

Though this ſtatute be mandatory, that the inquiſition 
ſhall be taken within a month, under a penalty in the 
neighbouring Juſtices, yet after the month it is ſtill diſ- 
cretionary in the Juſtices to take an inquiſition, &c. And 


P 


only mandatory. 


 faid at 19 Hen. 7. 


and the more ſpeedy execution : of 


R O I 
that by conſtruftion of the laſt clauſe of this 
(which ſays that they ſhall do execution of th 
in pain of r1oo/.) and it hath ever been the praQtice t 
take ſuch inquiſitions out of ſeſſions. Carthew 384. Th Lf 
King v. Ingram, S. C, and P. Comb. 423. and the time i 


ſtatute 
1s aQ, 


The Fuſlices of peace dwelling nigheſt.] See ef. 4. of the 
7 It is not _neceſſary that the nex: 
Juſtices only ſhould remove a force, but all the Jultices of 
the county are bound to it : and theſe wordsjn the ſtatute 
VIZ. that the next Juſtices, are put but for conveniency, 
| Juſtice. Per Rai/ 
Ferman and Aſh Juſtices ; but Nichols ]. doubted of this 
Sty. 246. Hil. 1650. in caſe of Cuſtodes, &c. v. Main, 
and Serjeant. 

Hawkins's Pleas of the Crown 165, 166. cap. 6c, 
45, &c. The ſerjeant ſays, that p00 the as the Lag 
this clauſe of this ſtatute, che following opinions have 
been holden, 1ſt, That no Juſtice cf peace is in danger 
of incurring the penalty thereof unleſs he dwell in the 
county wherein a riot happens. 2dly. "That if any Juſtice; 
of peace, who do not dwell neareſt to the place do ac- 
tually execute the ſtatute, they excuſe all the reſt. 3dly 
That if the Juſtices, whoſe dwelling was nearcſt at the 
time of the riot, or one of them, happen to die within 
the month, thoſe whoſe dwelling is thereby become the 
neareſt, are bound to execute the ſtatute in the ſame man- 
ner as the others were. 4thly, Thar notwithſtanding 
thoſe Juſtices only, who dwell-neareſt, are liable to the pe- 
nalty of the ſtatute, yet if any others, on notice, neglect 
to ſupply their default, they are fineable at diſcretion, 
Sthly, I hat if the two Juſtices, or one of them, do their 
duty in executing, or endeavouring to execute the ſtatute, 
they ſhall not incur any penalty through a default of the 
ſheriff, &c. either in refuſing to appear, or to return a 
jury, &c. G6thly, That the ſaid Juſtices, &c, ſhall not 
avoid the penalty by executing the ſtatute in part only, 
as by recording a riot without committing the partics, 
 7thly, That no Juſtice, &c, is ſubje& to the penalty of 
the ſtatute, on account of a petit riot, but only of ſuch 
as are notorious, and in nature of inſurre&ions and re- 
bellions. Bthly, 'That if a Juſtice of peace, &«. had no 
expreſs notice given him of the riot, he ſhall be excuſed, 
unleſs it were ſo very flagrant, that by common intend- 
ment every one dwelling near it could not but have no-- 
tice thereof, gthly, 'That the acquieſcerce or agreement 
of the parties aggrieved is no excuſe to the Juſtices, be- 
cauſe they ought, ex officio, to make the inquiry, and make 
proclamation whether any will give evidence for the King, 
&c. and may bind ſuch of the parties grieved as ſhall re- 
fuſe to proſecute their complaint, to their good behaviour. 

Stat. 2 Hen. 5. /t. 1. cap. 8. ſet. 1. If default be 
found in the ſaid Juſtices of peace, or Juſtices of alliſe 
(name in the ſtatute 13 Hen. 4. cap. 7.) and the ſhetilf 
or under-ſheriff of the county where ſuch riot, aſſembly, 
or rout, ſhall be made, touching the execution of the ſail 
{tatute ; at the inſtance of the party prieved the King's 
commiſſion ſhall go out under his great-ſeal, to inquire 2s 
well of the truth of the cauſe, and of the original matter, 
as of the defaults of the Juſtices, ſheriff, or under-ſherif, 
to be directed to indifferent perſons, at the nomination cf 
the chancellor; and the commiſſoners ſhall ſend into the 
Chancery the inquelts before them taken, and the coro- 
ners ſhall make the panel for the time that the ſherift, 
that 1s ſuppoſed in default, ſhall ſtand in his effice, which 
coroners (hall return no perſons but ſuch which have 
lands to the value of 10/. by the year; and the coroners 
ſhall return upon the perſons impanelled at the firſt day 
iſſues to 205. and at the ſecond day 40s. and atthe third 
day 100s. And at every day aſter the double art leaſt; 
and if default be found in the coroners touching the re- 
turn of ſuch perſons impanelled, or touching the return 
of 1{]ues, every one of them ſhall pay to the King go!/. and 
if the ſherift be diſcharged of his office, the new ſheriff 
ſhall make the panel. And the Chancellor, :s ſoon as 
he may have knowledge of ſuch 1iot, aflembly, or rout, 
ſhall cauſe to be ſent the King's writ to the Juſtices of 
peace and to the ſheriff, that they put the ſtatute in ex- 


Ecution, upon the pain contained in the ſame; and 
| | though 


R 1:0 
though ſuch writ come not to the Juſtices or ſheriff, they | 


{all not be excuſed if they make not execution of the 
ſtatute. _ | | 


Fx 20 
of the ſaid riot, rout, -or unlawful afſembly ; and he ſhall 


return upon. every perſon impannelled iſſues, at the firſt 


| 7 [| day 208. and at the ſecond day 405, and if default * | 
$24, 2. Provided, that the Juſtices and other of-|| { 


| | | ound in the. ſheriff for returning of other perſons, &c. 
fcers ſhall do their offices at the King's coſts, by. |pay- 


hc. ANI? 


ment to be made by the ſheriff by indentures betwixt 
the ſheriff and the Juſtices and other officers; and ri- 
oters attainted of great and heinous riots ſhall have one 
year's impriſonment, and rioters attainted of petty riots 
{hall have impriſonment as beſt ſhall ſeem to the King 
and his council z and the fizes of ſuch rioters ſhall be 
by the ſaid Juſtices increaſed, and put in greater ſums 
than they were wont to. be ; and the King's liege people 
'n the county {hall be alliftant to the Juſtices, commil- 
Goners, ſheriff or under-ſheriff, when they ſhall be rea- 
ſonably warned- to ride with them to refift fuch riots, 
fc. upon pain of impriſonment, and to make fine and 
ranſoin to the King ; and bailiffs of franchiſes ſhall cauſe 

to b2 impanelled ſufficient people, upon pain to loſe to 
| the King 40/. And like ordinances and pains ſhall hold 
place in-cities, boroughs, and other places which bave 
altices of peace, 

Stat. 2 (7. 5. /2. I. c. 9. /« 1. of murders, manſlaugh- 
ters, robberies, batteries, afſemblies of people in great 
number in manner of inſurieQtion, and other rebellious 

riots, if: any perſon come into Chancery, and make com- 
 plaint, that any ſuch felon or offender fly or withdraw 


him, a bill ſhali be made for the King ; and the Chancel- | 


| Jor, aſter ſuch bill to him delivered (if he be duly inform- 

ed that ſuck bill containeth truth) ſhall have power to make 
a writ of capias at the King's ſuit directed to the ſheriff, 
returnable in Chancery at a certain day ; and if the per- 
ſons be taken by the ſheriff, or yield them in the Chan- 
cery, fuch perions thall be put in ward, or to mainprize ; 


and he thall fend to enquire of ſuch offences ; and if the. 


ſheriff return, that the perſons cannot be taken, and the 
ſame perſons do not yield them in the Chancery, the 
Chancellor ſhall cauſe to, be made a writ of proclamation 
directed to the ſheriff, returnable in the King's Bench, 
that he make proclamation in two counties, that the per- 
' ſons named in the writ ſhall come to anſwer to the matter 
compriſed in the bill, upon pain to be convict; and in 
every. fuch writ of proclamation ſhall be contained the 
ſubſtance of the bill, and if they come not at the day, 
then ſhall they be convict. 

$:. 2, Provided that the ſuggeſtions of ſuch riots be 
witnefled to the Chancellor by letters under the ſeals of 
two Juſtices of peace and the ſheriff, before the writ of 
captas be. granted, in which writ the matter compriſed 
in the bill ſhall be as well expreſſed as in the writ of 
proclamation ; and if ſuch cauſe happen in the county 
palatine of Lanca/ler, or elſewhere in any franchiſe where 
there is a Chancellor, the Chancellor of England ſhall 
cauſe to be ſent by the King's writ to the Chancellor of 
fuch county or franchiſe, all the ſuggeſtion in the bill 
compriled, commanding him to *make execution ; ſo al- 
ways that the King's writ do not run out of the Chancery 
of #g/and into ſuch county or franchiſe otherwiſe than 
hath been uſed. Made perpetual, 8 Hen. 6. c. 14. 

Stat. 8 Hon. 6. c. 14. ſefi. I. the faid ſtatute 2 Zen. 5. 
c& 9. ſhall be kept. | | 

Se. 2, Provided that it be witneſſed by two Juſtices 
of peace, that the common fame runneth in the counties 
of the ſame riots, before the writ of capras be awarded. 
Provided alſo, that if ſuch caſe happen in the county pa- 
tine of Lanca/ter, or elſewhere in a place infranchiſed, 
where there is a Chancellor, the Chancellor of ſuch county 
or place iniranchiſed, after complaint to him duly made 
and witneſſed by a Juſlice, or the lieutenant of a Juſtice, 
and the ſheriff of ſuch counties palatine or place infran- 
chiſed, ſhall have like power to award a capias, and a 
writ of proclamation, as the Chancellor of England hath. 

Stat, 19 Hen. 7.c. 13. If any riot, rout or unlawful 
aſſembly, be committed, the ſheriff, having-'a precept di- 
rected to him, ſhall return twenty-four perſons dwelling 
within the ſhire, whereof every one of them ſhall have 
lands within the ſhire to the yearly valve of 20s. of free- 


hold, or 26s. 8d. of copyhold, or of both, to enquire | 


Vor. ll, NY 123. 


| the ſheriff ſhall forfeit to the King 207. and if the riot, rout, 


or unlawſul aflembly, be not found by the jury, by rea- 
lon of any maintenance or embracery, the Juttices' and 
the ſheriff ſhall in the certificate certify the names of the 
maintainers and embracers, with their miſdemeanors, 
upon pain of every of the ſaid Juſtices, and ſheriff or 
under-ſheriff, to ſorfeit 20/. if they have no reaſonable 


excuſe ;; which certificate ſhall be of like force as if the 


matter were found by verdict of twelve men ;-and every 
perſon proved to be a maitainer or embracer in the fame 
{hall forfeit to the King 20/7. and as well the maintainers 
as the embracer ſhall be committed to the ward by the 
diſcretion of the Juſtices. | 
vHtat, 1 Geo. 1. cape 5. ſet. 1. If any perſons, to the 
number of twelve, being unlawfully aſſembled to the diſ- 
turbance of the peace, and being required by one Juſtice 
of peace, or by the ſheriff or his under-ſheriff, or by the 
mayor, &c, of any city, &c. by proclamation in' the King's 
name to diſperſe themſelves, and depart to their habita- 
tions or lawful buſineſs, ſhall riotouſly continue together 
by the ſpace of one hour after ſuch proclamation, ſuch con- 
tinuing together to the number aforeſaid ſhall be felony 
without benefit of clergy. | | 
Sed. 2. The form of the proclamition ſhall be in 
manner following, viz, the Juſtice of peace, &c. ſhall, 
among the rioters, or as near to them as he can ſately 
come, command filence while proclamation is making, 


and wy ſhall openly make proclamation in theſe words, 
or like; | 


OUR Sovereign Lord the King chargeth and commandcth 
all perſons, being aſſembled, immediately to diſperſe them- 
ſelves, and peaceably depart to their habitations, or to their 
lawful buſineſs, upon the pains contained in the aft made in 


riotous aſſembler. 


| the firſt year of King George, for preventing tumults and 


God ſave the King. 


And every Juſtice, 7c. on notice of ſuch unlawful 
aſſembly, 1s to refort to the-place, and make proclamation 


Ce 


in manner aforeſaid. 


Se. 3. It ſuch perſons ſo unlawfully aſſembled ſhall, 


aſter proclamation made, not diſperſe themſelves within 


one hour, it ſhall be lawful for every Juſtice, ſheriff, &c, 


and every high and petty conſtable, or other peace officer, 
and ſor ſuch other perſons as ſhall be commanded to be 
aſliſting to ſuch Juſtice, &c. (who are impowered to com- 
mand all his Majeſty's ſubjects, of age and ability, to be 
aſiſting) to ſeize ſuch perſons and carry them before a 
Juſtice of peace ; and if ſuch perſons ſhall be killed or hurt 
by reaſon of their reſiſting the perſons fo diſperſing or ſeiz- 
ing them, ſuch Juſtices, &c. ſhall be indemnified, 5 

Sef.4. It any ſuch perſons fo riotouſly aſſembled ſhall 
unlawfully demoliſh or pull down any church or chapel, 
or any building for religious worſhip, certified and re- 
giſtered according to the act of 1 77, & MM. cap 18. or 
any dwelling-houſe, barn, ſtable, or out-houſes, it ſhall be 
felony without benefit of clergy. : 

Se@. 5. If any perſon ſhall with force oppoſe, or in _ 
any manner wilfully hinder or hurt, any perſon who 
ſhall begin to proclaim, whereby ſuch proclamation ſhall 
not be: made, ſuch offenders ſhall! be adjudged felons 
without benefit of clergy ; and all perſons ſo unlawfully 
aſſembled to the number of twelve, to whom proclama- 
tion ought to have been made, if the ſame had not been 
hindered, ſhall, if they continue together an hour after 
ſuch hindrance knowing thereof, be adjudged felons 
without benefit of clergy. es | 

$2, 6. If any church, chapel, &c. ſhall be demoliſhed 
whotly or in part by any perſons ſo riotouſſy aſſembled, the 


inhabitants of the hundred (hall yield damages to'the per- 
ſon damnified by ſuch demolition, which may be recovered 
in any court at //2Amin/ter againſt any two inhabitants ; 
ſuch aClion for — to any church, &c..to be ate. 4' 
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fenders come not, and the proclamation made and re- 
turned, they ſhall be convict of the riot, aſſembly or 
rout. Ao, 

| $-8. 4. The Juſtices of Peace dwelling nigheſt where 
ſuch riot, aſſemby, or rout, ſhall be made, together with 
the ſheriff and allo the Juſtices of affiſe for the time that 
they ſhall be in their ſeſſions, ſhall do execution of the 
ſame ſtatute, every one upon pain of 100/, _ 

T. and three others were couvicted of a riot, upon view 
of two Juſtices of the Peace, and the ſheriff of the county, 
contra formam ſtatuti 13 Hen. 4. cap. 7. and they were 
fined by the Juſtices : and upon a writ of error brought 
the errors aſſigned were, Firſt, It does not appear that 
the defendants were convicted by view of the Juſtices. 
2dly, That the ſheriff did not join in ſetting the fine, 
whereas the ſtatute ſays, that the ſheriff ſhall be joined 
\ with the Juſtices in the whole proceedings z and for theſe 
errors the judgment was reverſed. Raym. 386. Trin. 3z 
Car. 2 B. R. The King v. Tempeſt & ab. | 

An indictment upon this ſtatute was taken before two 
Juſtices of Peace only, without the ſheriff or under-ſhe- 
riff ; but becauſe it appeared to be taken a month aſter 
the riot committed, the court held it clearly good by this 
ſtatute, Comb. 173- 1/F.& M.B. R. The King v. 

Clench. | | 

| Where the conviCtion of a riot-is made on this ſtatute 
upon view only, there the ſheriff or under-ſheriff muſt 
be preſent ; but it is not neceſſary where the conviction 
is upon an inquilition taken after the riot is ended. 
And this is the difference. Carth. 383, Trin. 8, I. 3. 
B. R. The King v. Ingram, $. P. And the reaſon of 
the attendance on the view is, thatthey may raiſe the poſſe 
comitatus to ſuppreſs the rioters, which needs not when they 
are diſperſed, the Juſtices having a lawful juriſdiction. 
Comb. 423. Paſch. g W. 3. B. R. S, C. 2 Salk. $93 
S. C. accordingly. 12 Med. 123. Paſch. g W. 3. S. C. 
by name of the King v. Page, Ingrom & al. accordingly. 
La. Raym. Rep. 215. 8. G, accordingly. | 

An information againſt three Juſtices of peace, for not 
making inquiry of a very great riot done by ſeveral per- 
ſons, in burning hedges, &c. within a month after the 
| fat done: and becauſe the ſtatute ſays nothing of any 
complaint or notice being ta be made, or given to them, 
it was moved by ſome, that they were bound by law to 
take notice at their peril; but divers other Juſtices were 
of a contrary opinion. Jdeo gare bene the words of the 
ſtatute of 13 H. 4. cap. 7. and the law. But the re- 
| porter ſays, it ſeems reaſonable that notice or complaint 
be made io them ; for ſo is the ſtatute of R. 2. of forcible 
entries, whereof mention 1s made in this ſtatue of 13 H. 
4. cap. 7. Belides, Juſtices of aſſiſe are under the ſame 
penalty of 1001. if ſuch riot, &c, be committed in their 
preſence litting in their ſeſhons, and conſequently they 
" are not ſo in caſe they are abſent, and no complaint or 
| notice be given to them. D. 210. 6. pl, 25. Hil. 4 Eliz. 
The attorney general v. Graſſeley & al. 
= IWithin a month after.] See /e. 1. of the preceding aCt. 
The month ſhall not be coufined to twenty-eight days, 
| butto the almanack month ; per curiam. Sid. 186. pl. 9 
Paſch. 16 Car. 2. B. R. The King v. Cuſſens & al. 
| Hawk: 163, pl. 65. /« 31. ſays, it is not clearly fettled whe: | 
| ther the month, within which the Juſtices of peace are 
confined to take their inquiry by force of theſe ſtatutes, 
mult be reckoned according to the computation of a lunar 
or of a ſolar month; however, it feems to he agreed, 
that if the Juſtices give their charge to the jury, and it 
is ſaid that if they do but award a precept ſor the return- 
ivg of the jury within a lunar month, they may take the 
verdict afterwards; for the cauſe being regularly attached 
in them within the time preſcribed by the ſtatute, ſhall be 
proſecuted as all other cauſes ought, with ſuch convenient 
diſpatch as to the judges thereot thail ſeem proper; and 
the ſtatute, by obliging the Juſtices to make ſo ſpeedy 
an inquiry, meant not to hurry them in the execution of 
ik, 

1 hough this ſtatute be mandatory, that the inquiſition 
ſhall be taken within a month, under a penalty in the 
neighbouring Juſtices, yet after the month it is ſtill dif- 
cretionary in the Juſtices to take an inquilition, &c. And 
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that by conſtruftion of the laſt clauſe of - this ſtatute 


(which: ſays that they ſhall do execution of this act 
in pain of 1oo/.) and it hath -_ been the praQiice tg 
take ſuch inquiſitions out of ſeſſions. Carthery 384 The | 
King v. Ingram, S. C. and P. Comb. 423. and the time is 


only mandatory. 1 


The Fuflices of peace dwelling nighe/.} See ef. 4. of 
 faid at 19 Hen. 7. It is not. neceſſary £ lea 
Juſtices only ſhould remove a force, but all the Juſtices of 
the county are bound to it : and theſe words in the ſtatute 
b 


viz. that the next Juſtices, are put but for conveniency 
» 


and the more ſpeedy execution /of' Juſtice. Per Ry 


 Jerman and Aſh Juſtices ; but Nichols ]. doubted of this 
Sty. 246. Hil. 1650. in caſe of Cuſtoder, &c, v. Main, 
and Serjeant. Fe | 
Hawkins's Pleas of the Crown 165, 166. cap. 6c, 

45, &c. The ſerjeant ſays, that < the cared 
this clauſe of this ſtatute, the following opinions have 
been holden, 1ſt, That no Juſtice cf peace is in danger 
of incurring the penalty thereof unleſs he dwell in the 
county wherein a riot happens. 2dly. "That if any Juſtice 
of peace, who do not dwell neareſt to the place do ac- 
tually execute the ſtatute; they excuſe all the reft. 34x 
That if the Juſtices, whoſe dwelling was neareſt zt the 
time of the riot, or one of them, happen to die within 
the month, thoſe whoſe dwelling is thereby become the 
neareſt, are bound to execute the ſtatute-in the ſame man- 
ner as the others were. 4thly, Thar notwithſtanding 
thoſe Juſtices only, who dwell-neareſt, are liable to the pe- 
nalty of the ſtatute, yet if any others, on notice, neglect 
to ſupply their default, they are fineable at diſcretion. 
5thly, 1 hat if the two Juſtices, or one of them, do their 
duty in executing, or endeavouring to execute the ſtatute, 
they ſhall not incur any penalty through a default of the 
ſheriff, &c. either in refuſing to appear, or to return a 


| jury, &c. Gthly, That the ſaid Juſtices, &c. ſhall not 


avoid the penalty by executing the ſtatute in part only, 
as by recording a riot without committing the parties, 
 7thly, That no Juſtice, &c. is ſubje& to the penalty of 
the ſtatute, on account of a petit riot, but only of ſuch 
as are notorious, and in nature of infurrecions and re- 
bellions. B8thly, "That if a Juſtice'of peace, &. had no 
expreſs notice given him of the riot, he ſhall be excuſed, 
unleſs it were fo very flagrant, that by common intend- 
ment every one dwelling near it could not but have no- 
tice thereof. gthly, "That the acquieſcence or agreement 
of the parties aggrieved is no excuſe to the Juſtices, be- 
cauſe they ought, ex officio, to make the inquiry, and make 
proclamation whether any will give evidence for the King, 
Sc. and may bind ſuch of the parties grieved as ſhall re- 
fuſe to proſecute their complaint, to their good behaviour. 
Stat, 2 Hen. 5. /t. 1. cap. 8. ſet. 1. If defanlt be 
found in the ſaid Juſtices of peace, or Juſtices of aſliſe 
(name in the ſtatute 13 Hen. 4. cap. 7.) and the ſheiif 
or under-ſheriff of the county where ſuch riot, aſſembly, 
or rout, ſhall be made, touching the execution of the fail 
ſtatute ; at the inſtance of the party grieved the King's 
commiſhon ſhall go out under his great-ſeal, to inquire 2s 
well of the truth of the cauſe, and of the original matter, 
as of the defaults of the Juſtices, ſheriff, or under-ſherif, 
to be directed to indifferent perſons, at the nomination cf 
the chancellor; and the commiſhoners ſhall ſend into the 
Chancery the inqueſts before them taken, and the coro- 
ners ſhall make the panel for the time that the ſheriff, 
that 1s ſuppoſed in default, ſhall ſtand in his effice, which 
coroners ſhall return no perſons but ſuch which. have 
lands to the value of 10/. by the year; and the coroners 
ſhall return upon the perſons impanelled at the firſt day 
1Hſues to 205. and at the ſecond day 40s. and at the third 
day 1005s. And at every day after the double at leaſt; 
and if default be found- in the coroners touching the re- 
turn of ſuch perſons impanelled, or touching the return 
of 1\ues, every one of them ſhall pay to the King 4o!/. and 
if the ſheriff be diſcharged of his office, the new ſheriff 
ſhall make the panel. And the Chancellor, as ſoon as 
he may have knowledge of ſuch 1iot, afiembly, or rout, 
ſhall cauſe to be ſent the King's writ to the Juſtices of 
peace and to the ſheriff, that they put the ſtatute in ex- 
Ecution, upon the pain contained in the ſame; and 
{EY | though 
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thouzh ſuch writ come not to the Juſtices or ſheriff, they 
ſhall not be excuſed if they make not execution of the 
ſtatute. 5 | LISOIEEDN ©: | v.54 

$24, 2. Provided, that the Juſtices and other ot-; 
ficers ſhall do their offices at the King's colts, - by. |pay-! 
ment to be made by the ſheriff by indentures betwixt 
the ſheriff and the Juſtices and other officers; and ri-' 
oters attainted of great and heinous riots ſhall have. one 

car's impriſonment, and rioters attainted of petty riots 

{hall have impriſonment as beſt ſhall ſeem to the King 
and his council z and the fines of ſuch rioters ſhall be 
by the ſaid Juſtices increaſed, and put in greater ſums 
than they were wont tobe ; and the King's liege people 
*n the county ſhall be alliftant to the Juſtices, commil- 
fjoners, ſheriff or under-ſheriff, when they ſhall be rea- 
ſonably warned to ride with them to refiſt fuch riots, 
&c. upon pain of impriſonment, and to make fine and 
ranſom tothe King ; and bailiffs of franchiſes ſhall cauſe 
to be impanelled ſufficient people, upon pain to loſe to 
the King 40/. And like ordinances and pains ſhall hald 
place in Cities, horoughs, and other places which have 
Tuitices of peace, 

Stat. 2 (7. 5./2. 1. c. 9. /. 1. of murders, manſlaugh- 
ters, robberies, batteries, aſſemblies of people in great 
number in manner of inſurieQtion, and other rebellious 
riots, if any perſon come into Chancery, and make com- 
plaint, that any ſuch ſelon or offender fly or withdraw 
him, a bill ſhali be made for the King ; and the Chancel- 
lor, aſter ſuch bill to him delivered (if he be duly inform- 
ed that ſuck bill containeth truth) ſhall have power to make 
a writ of capias at the King's ſuit directed to the ſheriff, 
returnable in Chancery at a certain day ; and if the per- 
ſons be taken by the ſheriff; or yield them in the Chan- 
cery, ſuch pertons thall be put in ward, or to mainprize ; 
and he ſhall ſead to enquire of ſuch offences ; and if the 
ſheriff return, that the perſons cannot be taken, and the 
ſame perſons do not yield them in the Chancery, the 
Chancellor ſhall cauſe to be made a writ of proclamation 
directed to the ſheriff, returnable in the King's Bench, 
that he make proclamation in two counties, that the per- 
ſons named in the writ ſhall come to anſwer to the matter 
compriſed in the bill, upon pain to be conviCt ; and in 


_ every fuch writ of proclamation ſhall be contained the | 


ſubſtance of the bill, and if they come not at the day, 
then ſhall they be convict. | 


$:2. 2. Provided that the ſuggeſtions of ſuch riots be 
witneſſed to the Chancellor by letters under the ſeals of 


two Juſtices of peace and the ſheriff, before the writ of | 


capias be granted, in which writ the matter compriſed 
in the bill ſhall be as well expreſſed as m the writ of 
proclamation ; and if ſuch cauſe happen in the county 
_ Palatine of Lanca/ier, or elſewhere in any franchiſe where 
there is a Chancellor, the Chancellor of England ſhall 
cauſe to be ſent by the King's writ to the Chancellor of 
{ſuch county or franchiſe, all the ſuggeſtion in the bill 
compriled, commanding him to make execution ; ſo al- 
ways that the King's writ donot run out of the Chancery 
of Eng/and into ſuch county or franchiſe otherwiſe than 
bath been uſed. Made perpetual, 8 Hen. 6. c. 14. 

Stat. 8 Hon. 6. c. 14. ſedi. 1. the faid ſtature 2 Zen. 5. 
c& 9. ſhall be kept. | bs | 

Se. 2. Provided that it be witnefled by two: Juſtices 
of peace, that the common fame runneth in the counties 
of the ſame riots, before the writ of capras be awarded. 
Provided alſo, that if ſuch caſe happen in the county pa- 
latine of Lancaſter, or elſewhere in a place infranchiſed, 
where there is a Chancellor, the Chancellor of ſuch county 
or place inſranchiſed, after complaint to him duly made 
and witneſſed by a Juflice,, or the lieutenant of a Juſtice, 
and the ſheriff of ſuch counties palatine or place infran- 
chiſed, ſhall have like power to award a capias, and a 
writ of proclamation, as the Chancellor of England hath. 

Stat, 19 Zen. 7.c. 13. If any riot, rout or unlawful 
aſſembly, be committed, the ſheriff, having'a precept di- 
| reCted to him, ſhall return twenty-four perfons dwelling 

within the ſhire, whereof every one of them ſhall have 
lands within the ſhire to the yearly value of 20s. of free- 


bold, or 26s. 8g. of copyhold, or of both, to enquire 
Vor, Il, Nv I'23., 
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| of the ſaid. riot, rout; or unlawful afſembly ; and he ſhall 
return upon.every perſon impannelled iſſues, at the firſt 


| day 205.and at the ſecond,day 40s, and if 'default be 


{ound in the, ſheriff 'for returning of other perſons, tc. 
the ſheriff ſhkll forfeit to the King 20/., and if the-riot, rout, 


| or unJawſul aſſembly, be -not found- by the jury,” by rea- 


lon of any maintenance or embracery, the Juſtices and 
the ſheriff ſhall in the certificate certify the names of the 
maintainers and embracers, with their miſdemeanors, 
upon pain of every of the. ſaid Juſtices, and ſheriff or 
under-ſheriff, to ſorfeit 20. if they have no reafonable 


|exeule 3; which certificate ſhall be of like force- as if the 


matter were found by verdict of twelve men ;- and every 
perſon proved to: be a maitainer or embracer in the ſame 
{hall forfeit to the King 207. and as well the maintainers 


as the embracer ſhall be committed to the ward by the 


diſcretion of the Juſtices. 


Dtat. 1 Geo. 1. cap, 5. ſet. 1. If any perſons, to the 
number of twelve, being unlawfully aſſembled to the difſ- 
turbance of the peace, and being required by one Juſtice 
of peace, or by the ſheriff or his under-ſheriff, or by the 
mayor, &c. of any city, &c. by proclamation in the King's 
name to diſperſe themſelves, and depart to their habita- 
tions or lawful buſineſs, ſhall riotouſly continue together 
by the ſpace of one hour after ſuch proclamation, ſuch con- 
tinuing together to the number aforeſaid ſhall be felony 
without benefit of clergy. Ie \ 

Set. 2. The form of the proclamition ſhall be in 
manner following, viz. the Juſtice of peace, &c. ſhall, 
among the rioters, or as near to them as he can ſafely 
come, command filence while proclamation is making, 


and _ ſhall openly make proclamation in theſe words, 
or like; | | $2 


_ OUR Sovereign Lord the King chargeth and commandeth 
all perſons, being aſſembled, immediately to diſperſe them- 
ſelves, and peaceably depart to their habitations, or to their 
lawful buſineſs, upon the pains contained in the aft made in 
the firſt year of King George, for preventing tumults and 
riotous aſſemblies. | 


God ſave the Kin s. 


And every Juſtice, tc, on notice of ſuch unlawful 


aſſembly, 1s to refort to the-place, and make proclamation 
in manner aforeſaid. | | 


Sed. 3. If ſuch perſons ſo unlawfully aſſembled ſhall, 
aſter proclamation made, not diſperſe themſelves within 
one hour, it ſhall be lawful for every Juſtice, ſheriff, &c. 
and every high and petty conſtable, or other peace officer, 
and for ſuch other perſons as ſhall be commanded to be 
aſſiſting to ſuch Juſtice, &c. (who are impowered to com- 
mand all his Majeſty's ſubjects, of age and ability, to be 


aſſiſting) to ſeize ſuch pgrſons and carry them before a 
Juſtice of peace ; and if ſuch perſons ſhall be killed or hurt 
by reaſon of their reſiſting the perfons ſo diſperſing or ſeiz- 
ing them, ſuch Juſtices, &c. ſhall be indemnified. 

Sef.4. If any ſuch perſons ſo riotouſly aſſembled ſhall 
unlawfully demoliſh or pull down any church or chapel, 
or any building for religious worſhip, certified and re- 
giſtered according to the aCt of 1 7. & MM. cap 18. or 
any dwelling-houſe, barn, ſtable, or out-houſes, it ſhall be 
felony without benefit of clergy. | SI 

Se. 5, It any perſon ſhall with force oppoſe, or in 
any manner wilfully hinder or hurt, any perſon who 
ſhall begin to proclaim, whereby ſuch proclamation ſhall 
not be: made, ſuch offenders ſhall be adjudged felons 
without benefit of clergy ; and all perſons ſo unlawfully 
aſſembled to. the number of twelve, to whom proclama- 
tion ought to have been made, if the ſame had not been 
hindered, ſhall, if they continue together an hour after 
ſuch hindrance knowing thereof, be adjudged felons 
without benefit of clergy. (<4 

$27. 6, If any church, chapel, &c. ſhall be demoliſhed 
wholly or in part by any perſons fo riofouſſy aſſembled, the 


inhabitants of the hundred (hall yield damages to'the per- 
fon gamnified by ſuch demolition, which may be recovered 
in any court at J/eAmin/ter againſt any two inhabitants ; 
ſuch aCtion for damages to any church, &c..to be brought 


7U in 
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in the name of the reCtor, &c. in truſt for rebuilding and 
repairing ſuch church, &c. and the judgment being given 
(or the plaintiffin ſuch aCtion, the damage recovered ſhall, 


at the requeſt of ſuch plaintitf, &c. be levied upon the in- 
habitants,. and. paid to ſuch plaintiff by ſuch ways as are 


provided by 27 Ez, c. 13. for reimburſing any money 


tecovered by any party robbed. And if ſuch church, &c. 
ſhall be in any city or town, that is either a county of 
itſelf, or is not within any hundred, ſuch damages th 
be recovered againſt two or more inhabitants. of ſuch city 
or town. | | 

Se. 7. This aCt ſhall be read at every ſeſſions and a 
every leet. | 

Set. 8. No perſon ſhall be proſecuted for any offence 
contrary to this at, unleſs proſecution be commenced 
within twelve months after the offence committed. 

Se1. 9. Sheriffs, ſtewards, bailifls of regalities, ma- 
giltrates of royal boroughs, and all inferior judges and 
mapiltrates and all high and petty conſtables, and 
other peace officers, in Scot/and, ſhall have the ſame 
powers for putting this aCt in, execution there, as the 
Juſtices and other magiſtrates have for the other parts ol 
the kingdom; and all perſons convicted of the faid of- 
fences iu Scotland ſhall incur the pain of death, and con- 
fiſcation of moveables ; and all proſecutions for the da- 
mages of any church, &c. that ſhall be demoliſhed in 
whole or in part in Scailand, by any perſons riotouſly 
alembled, ſhall be recovered by ſummary action at the 


inſtance of the party aggrieved, his heirs, &c. againſt | 


the county, &c. the magiltrates being ſummoned in the 
ordinary form, and the ſeveral counties and ſtewarties 
| called by ediCtal citation at the market-croſs of the head 
borough of ſuch county or ſtewarty in general, without 
- mentioning their names. es 

Set. 10. This aft ſhall extend to all places of religi- 
ous. worſhip in Scotland, tolerated by law. 


Riparia, (from ripa, a bank,) In the ſtatute of IW:ftm. 
Signifies the water or river running between. 
the banks, be it ſalt or freſh. 2 /n/t. fel. 478. 'The word 
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occurs alſo in Ret. Char, 9 E. 2. num. 12, But in the 
common tranſlation of Aagna Charta, cap. 15. Riparia 
is rendered a bank or river. Cowell, edit. 1727. | 

IXiplers, ( Riparit, a fiſcella qua in dzvehendis piſcibu 
rutuntur, in Engliſh a r1pp) are thoſe that bring fiſh from 
the ſea-coaſt to the inner parts of the land. 
pag. 234, In Hales they are called treaters. 
edit. 1727. | | 

Kivagium, Rivage, riverage, a toll or duty paid to the 
King in ſome rivers, for the paſſage of boats or veſſels, 
14. {b, TY | 

KRivcare, To have the liberty of a river for fiſhing or 
ſowling. 41d. 1b, | 

Kivers, M. was fined 200), for diverting part of 
_ the river Thames, by which he weakened the current of 
the river to carry barges, &c, towards London, and other 
houſes of the King upon the river; and ſuch a thing 
cannot be done without an ad guod damnum ; becauſe that 


Cowell, 


river is a highway, and alſo it ought to be by patent of 


| the King to do ſuch a thing. Noy 103. And Hawk. P. 
C. 199. ſays, it is a common nuſance to divert a navi- 
cable river in ſuch manner as here is mentioned, | 

Rivers ſhall not be put in defence, but ſuch, &:c. 17. 
Co 6 $6.10: | ; 

Where ſalmon are, ſhall be put in defence ſrom Lady- 
day, till Martinmas, St. Weſtm. 2. 13 Ed. 1. c. 47. 

For preventing robberies on the Severn, 8 H. 6. c. 27. 

Deſtroying floodgates erected by authority of parliament, 
tranſportation, 1 Geo. 2. c. 19. ſ. 2, Felony with clergy, 
8 Geo. 2. C. 20. 

Penalty on drawing floodgates, 8 Geo. 2.c. 20. /. 2. 

Aire and Calder made navigable, 10 & 11 // 3.c. 19. 

'The Aven made navigable to Saliſbury, 16 & 17 Car. 
2,C. 12s = 

For preſerving the rivers Avon and Froome, 11 & 12 
WW. 3.c. 23. 22 Geo. 2. C. 20. | | 

For regulating the navigation of the Aven in Warwick- 
fhire, 24 Geo. 2. c. 39. | 

Beverley Beck made navigable, 13 Geo, I. c. 4. 18 Geo. 
2aC. IJ. 


all! 
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'The rivers Brandon and HYaveney made navigab 
(89.2; '012. | Wa 
_ The Cam made navigable, 1 Ann. /2. 2. 11, 
| River of Canterbury made navigable, 6 ZH, 8. c 1» 
Navigation of the Cloyde improved, and a light-houſz 
erected on the iſland of Little Cumrey, 29 Geo. 2. c, 20 y 
River from Colchefler to Wivenhoe made navigable, g 6 
Io IF, 3.c. 19. 5 Geo. 1.c.31. 13 Geo. 2. c 30. 25 
Geo. 2. c. 19, j IST 
The Dane made navigable, 7 Geo. 1.x. 17. 
| The Darwent in Derbyſhire made navigable, 6 Gy, I 
Co:27» 
For recovering the navigation of the Dee, 11 & ,- 
WW. 3.c. 24. © Geo. 2.c. 30. 14 Geo. 2.c. 8. Do 
2. £. 28, 26 Geo. 2.c. 35. ve: 
The Dtrwent in Yorkſhire made navigable, 1 4:71. Fi 
Ce 20. : 
The Douglas made navigable, 6 Gee. 1. 28. 
The Dun made navigable, 12 Geo. 1. c. 38. 
I. 20. 6 Geo. 24.9. 13 Gere 2. cc. 11. 
'The £den made navigable, 8 Geo. 1.c.14, _ 
'The corporation of Exeter may break down wears 
&c. in their river, 31 #7. 8.c. 4. For building a liew 
wear on the Exe, 75 Fate 1.c. 8./. 12, MES 
The 14le made navigable, 6 Ges. 1. c. 30. 
'The /vel made navigable, 3o Geo. 2. c. 62. 

The Kennet made navigable, 7 Geo. 1. c. B. 3 Geg 
2- 6.36: :. 24 Geo. 2. 6:8: +; 21; os 
The Lark made navigable, 11 & 1277. 3. c. 22. 

The Chancellor may grant commiſſions for amendment 
of the river Ley, 3 H.6.c. 5. g H.6.c.9. 

For improving the navigation of the Lee, 12 Geo, 2, c, 
32 


le, 24 


13 Ge, 


The city of London impowered to make the river Lye 
(or Ley) navigable, 13 EL. c. 18, | 

"The Loyne made navigable, 23 Geo, 2.c. 12. 

The Medway made navigable, 13 Geo. 2. c. 26, 

The Mercy and Irwell made navigable, 5 Geo. 1. c, Is, 
'The Nar made navigable, 24 Geo. 2.c. 19. Rs 
The Nine or Nen made navigable, 11 Gee, 1. c 19, 

27 Geo. 2.c. 12. 29 Geo. 2. c. bg. | 
The Oufe in Huntingdonſhire made navigable, 
Cc. 20s 
'The navigation of the Ouze in Yorkftire improved, 27 
H. 8. c. "fg 14 Geo. I.c. 33. A - "s 
'The Roden in Eſſex made navigable, 10 Gee. 2. c. 33. 
—_— Brock in Lancaſhire made navigable, 28 Gs. 2, 
Co 8, Y 
All men ſhall have free paſſage in the Severn, q HZ. 6. 
c. 5» 19 H.7.c.18. 23 H.8. c. 12. 28 H.8.c.c. 

For preſerving the fiſh in the Severn, 20 Car. 2. c. 9, 
For preſerving of the Severn, ſee Brifto!. | 
The Stower made navigable from aningtree to Sud- 

bury, 4 Ann. c. 15. 
Stroudwater made navigable, 3 Geo. 2. c. 13. 
'The Lord Mayor ſhall have the conſervation in the 
breaches of the Thames, 4 H.7.c. 15. | 
Nuſances in the Thames prohibited, 27 H. 8. c. 18. 
_ For paſſage by water from London to Oxford, 3 Jac. 1, 
Co 20. | 
The Thames to be made navigable from Bercot to Ox- 
ford, 21 Fac. 1. c. 32. | | 
ExaCtions by owners of locks upon the Thames proki- 
bited, 6 & 7 ///, 3.c, 16, 3 Geo. 2. colls 24 Gro, 2. 


6 Geo. 1, 


—_— ' 


[ce 8. fe 2. 


For ſtopping Dagenham breach in the Thames, 12 Ann. 
ſt. 2.c. 17. 7 Geo. Is Co 20s f. 32. 

Commiſſoners appointed for regulating the navigation 
of the Thames, 24 Geo. 2. c. 8, 

For a ferry croſs the Thames, from Ratciiff ro Rether- 
hbith, 28 Geo. 2. 4. 

The Tone made navigable from Taunton Dean to 
Bridgewater, 10 & 11 IL. 3. c. 8. 

The Trent made navigable, 10 & 11 JF. 3. c. 20. 

The HYeaver made navigable, 7 Geo, 1. c, 10, 7 Geo. 
2. C. 28, 
Horſley Breok in Lancaſhire made navigable, 10 Gev. 2+ 


C. Q. 
A The 
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the rivers ye and Lugg made navigable, 5 & 8 W. 


Jo Ge 1.4» 13 20. I. « 346; :.- FN; þ 
" For reſtoring and puinnaining the navigation of the 
river //:tham, in the county of Lincoln, 2 Geo. 3. c 32. 

goba, Is a coat or garment. And thoſe who robas 
accipiebant of another, are accounted of his family. Duen- 
dam ex armigeris qui mn obſequio erat abbatis & ad robas 
ejus. Walſingham, pag. 267. | ; 

Hiobbery, (Robaria) Is a felonious taking away of an- 
other man's goods from his perſon or preſence againſt his 
will, putting him in fear, and of purpoſe to ſteal the 
fame. IWVe/t. Symbol. part. 2. tit. IndiAments, ſeft. 60, 
' And this offence was called robbery, either becauſe they 
bereaved the true man of ſome of his robes or garments, 
or becauſe his money or goods were taken out of ſome 
part of his garment or robe about his perſon, C9. 3 [nft. 
cap. 16. This is ſometimes called wiolent theft. Weſt. 
Symbo!. ibid which is felony of twopence. Kitchin, fol. 
16. and 22. Lib. Af. 39. See Skene de Verborum Signif. 
verb. Reif, and Cromp. Fuftice of Peace, fol. 30. 

Robbery is a felony by the Common law, committed 
by a violent aflault upon the perſon of another, by put- 
ting him in fear, and taking from his perſon his money, 
or other goods of any value whatſoever. 3 1n/t, 68. c. 16. 


1. IV hat is or amounts to a robbery in reſpeft of the man- 
ner, or perſon from wham any thing is taken. 


2. Of raiſmg hue andcry, and what kind of robbery it 
mujl be, to make the hundred chargeable. 


On what aay, or time of the day, the robbery muſt be 
© ummitted, to make the hundred chargeable. * 


Tho is to bring the aftion, and make oath of the rob- 
lery ; and of the nctice to be given thereof, | 


' Before whim the oath muſt be taken, and where the 
party muſt give bond for payment of coſts, in caſe he does not 


prevail. | EY 
6. At what time the allion is to be brought ; what evi- 
gence will maintain it ; and what ſhall excuſe the hundred. 


How the money 1s to be levied, and each hundredor to 
contribute to the char ges. EE 


tr. JI hat is or amounts to a robbery in reſped of the man= 
ner, or perſon from whom any thing is taken. 

'The circumſtance of putting one in fear makes the 
difference between a robber and a cut-purſe ; both take it 
from the perſon, but this takes it clam et ſecrete without 
aſlault or putting in fear, and the robber by violent aſſault 
and putting in fear 3 [n/?. 68. cap. 16. ; 

Wherever a perſon aflaults another with ſuch circum- 
ſtances of terror as to put him into fear, and cauſes him, 
by reaſon of ſuch fear, to part with his money, the tak- 
ing thereof is adjudged robbery, whether there were 
any weapon drawn or not, or whether the perſon aſſaulted 
delivered his money upon the other's command, or after- 
wards gave it him upon his ceaſing to uſe force, and beg- 
ging analms ; for he was put into fear by his afſault, and 
gives him his money to get rid of him. Hawk, Pl. C. 96, 

« cap. 24. ſet. 9. | 
Ns AF, of Mecdeniel and others, at the O!d Bailey 
ſeſhons in December 1755, Stephen gunman F ey Ber- 
' Ty, Fames Egan and Fames Salmon, were indicted as ac- 

ceſſaries before, to a robbery committed by Peter Kelly 
and Fohn Ellis on the perſon of the ſaid Fames Salmon. 
'The Jury found a ſpecial verdict, that Kelly and Ellis 
were convicted of the ſaid robbery ; that before the rob- 
bery, all the priſoners and one Thomas Blee, in order to 
procure themſelves the rewards given by aCt of parlia- 
ment for apprehending robbers, did meet at the Bell [nn 
in Holborn, and agreed that the ſaid Blze ſhould procure 
two perſons to commit a robbery on the priſoner Sal. 
mon ; that for that purpoſe they contrived that Blze ſhould 
inform the perſon ſo to be procured that he would aſliſt 
fem in ſtealing ſome linen in the pariſh of 8:7: Paul 
Deptford ; that in purſuance of this agreement, and with 
the privity of all the priſoners, the ſaid Blze did procure 
Eilis and Kelly to go with him to Deptford in order to 
tzal linen, but did not at any time before the robbery 


wiſe waiting there in purſuance of the 
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inform them .of the intended robbery ; that they went 


with Blee to Deptford, and, the priſoner Salmon being like- 


agreement, they 
robbed him of the money and goods mentioned in the 
indictment : they farther find, that none of the priſon 
ers had any converſation with E/lis and Kelly previous 
to the robbery, but that Macdaniel, Egan, and Berry ſaw 
them and approved of them as proper for the purpoſe of 
robbing Salmon. | This was argued before all the Judges ; 
who were unanimouſly of opinion, that ſuppoſing a rob= 
bery to have been committed, all the priſoners were 
guilty as acceſſaries before, except Salmon who could not 
be acceſſary to the robbery of himſelf ; but foraſmuch 
as the goods were taken from Salmon in purſuance of the 
agreement before mentioned, they were of opinion that 
in legal conſtruCtion he was not robbed at all, ſince it is 
of the eſſence of robbery, that the goods be taken againſt 
the will of the owner ; although the circumſtance of 
putting in fear is perhaps not neceſſary to be inſerted in 
the indictment, at leaſt it need not to be ſtriftly proved ; 
for if a man is knocked down without any previous warn- 
ing,, and thereby rendered inſenſible, or if he manfully 
reliſts and is overpowered without being under any fear 


at all, it is not the Jeſs robbery upon that account ; 


and the priſoners were diſcharged of the indictmen:. 
But afterwards an inditment was found againſt them, 
and proſecuted at the expence of the crown on the repre= 
ſentation of the Judges, for a conſpiracy; in which the 
principal faCts found by the ſpecial Jury in the robbery bill 
were charged. On this indiftment they were all con- 
victed; and the court gave judgment, that they be all 
ſet in and upon the pillory twice ; that they ſtand com- 
mitted for ſeven years afterward. One of them (Egan) 


loſt his life in the pillory, through the reſentment of the 
populace, 


ſtand a ſecond time. But they were all in Newgate very 


And on that account, the others did not 


cloſely confined in purſuance of their ſentence. Fo. 
121. | 
'The words of the indiftment, violenter & felonice cepit, 
mult be underſtood that there is an aCtual taking in deed, 
and a taking in law, and that may be when a thief re- 
ceives, &c. For example : if thieves rob a true man, 
and finding but little about him, take it, this is an actual 
taking ; and by means of death compel him to ſwear 
upon a book to fetch them a greater ſum, which he does, 
and delivers it tothem, which they receive, this is a tak- 
ing in law by them, and adjudged robbery ; for fear 
made him to take the oath, and the oath and fear con- 
tinuing, made him bring the money, which amounts to 
a taking in law; and in this caſe there needs no ſpecial 
indictment, but the general indiftment (Dvuod violenter, 
& felomice cepit ) is ſufficient. And ſo it is, if at the firſt 
the true man for fear delivers his purſe, &c. to the thief 


3 Infl, 68. cap. 16. 


Serjeant Hawkins ſays, it ſeems clear that he who re- 
ceieves my money by my delivery, either whilſt I am 
under the terror of his affault, or afterwards while I 
think myſelf bound in conſcience to pive it him by an_ 
oath to that purpoſe, which in my fear I was compelled 
by him to take, may, in the eye of the law, as properly 
be ſaid to take it from me, as he who aQtually takes it 
out of my pocket with his own hands, Haw4# Pl. C. 
96. cop 34: Jet he. nun To, ” 

This word (cepit) neceſſarily implies that the thief 
muſt be in poſſeſſion of the thing ſtolen. For example : 


if the bag or purſe of the true man be faſtened to his 


girdle, &c. and the thief, the more eaſily to take the 
bag or purſe, cuts the girdle, whereby the bag or purſe 
falls to the ground, this is no taking ; for the thief had 
never any poſſeſſion thereof, & fic de fimilibus : but if 
the thief takes up the bag or purſe, and in ſtriving had 
let it fall, and never took it again, this had been a tak- 
ing, becauſe he had it in his poſſeſſion; for the conti- 
nuance of his poſſeſſion is not required by Law. 3 Inf. 
69. c. 16. 8. P, Hawk. Pl. C. 96. c. 34. ſet, 6. But 
though he is not guilty of robbery, he is highly puniſhable 
by fine arid impriſonment, &. for ſo enormous a breach 
of the peace. 


| The wotds of the inditment are, a perſona, &c, i 
the 
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the true man, ſeeking to eſcape for the ſafeguard of his 
money, caſts it into a buſh, which the thief perceiving, 
takes it; this is a taking in law from the perſon, be- 
cauſe it is done at one time. 3 {n/t. 69. cap. 16. S, P. 
And ſo if he drives my cattle in my preſence out of my 
paſture, or takes my hat which fell from my head, he 
may be indicted as having taken things from my perſon. 
Hawk. Pl, C. g6. cap. 34. ſet. 8. : 

If the true man had caſt off his ſurcoat, or other up- 


permolt garment, and the ſame lying in his preſence, a 


thief aſſaults him, &c. and takes the ſurcoat, this is rob- 
bery ; for that which is taken in his preſence, is in Jaw 
taken from his perſon. 3 1n/l. 69. cap. 16. 4nd fo it 
is of the horſe of a true man, which ſtands by him, e 
fic de fimilibus, 3 Inſt, 69. cap. 16, | 

Uron not guilty being pleaded to an indiftment, the evi- 
dence was, that P. and ©. met J/. S. and/7.T. in the 
highway, where they endeavoured to rob them, and for 
that purpoſe drew their ſwords and offered to ſtrike them, 
thereupon /, $. rode away one way, and P. purſued 
bim, and /F. T. went another way, and ©, followed and 
robbed him out of fight or hearing of P. And it was 
held that P. was as principal, and committed the robbery, 
and he was hanged. And. 116. pl. 161. Hil, 26 Elz. 
Pudſey's caſe. g 

In ſome caſes, a man may be ſaid to rob me, where in 
truth he never aCtually had any of my goods in his poſ- 
ſeſſion 3 as where I am robbed by ſeveral in one gang, and 
one of them takes my money, in which caſe, in judgment 
of Law, every one of the company ſhall be ſaid to take it, 
in reſpeCt of that encouragement which they give to an- 
ether through the hopes of mutual aſſiſtance in their enter- 
prize : nay, though they miſs of their firſt intended prize, 
and one of them afterwards rides from the reſt, and robs 
a third perſon in the ſame highway, without their know- 
ledge, out of their view, and then returns to them, all 
ace guilty of robbery ; for they came together with an 
intent to rob, and to afliſt one another in to doing. Haw, 
PI. C. 96. cap. 34+ ſed. 7. | 

If a carrier's man or ſon conſpire to rob him, and do it 
accordingly, the carrier not being privy to it, he may ſue 
the hundred on the ſtatute of //inton z but the conſpiracy 
may be given in evidence in mitigation of damages z pe 
Rl! Ch. J- Stjle 427. Mich. 1654. Matthew v. The 
bundred of Gadalmin. | | 

If a man-ſervant be robbed of his maſter's goods in his 
, maſter's ſight, this ſhall be taken for a robbing of the 
maſter. Style 156. Mich. 1649. per Rell Ch J. in 
Irright's caſe. | 

Tf one caſts away his goods to ſave them from a robber, 
and the robber takes them up, and carries them away, 
this is a robbery done to his perſon ; per Rall Ch. J. Siyl- 
156. Mich. 1649. Wright's caſe. 


Taking cattle ' from 4. which he is driving on the 


_ highway, 1s a taking from his perſon, and fo a robbery ; 
per Powell juſtice ; Prod non fuit negatum. 2 Dalk. 641, 
Green v, Goddard, | 


2, Of raiſing hue and cry, and what kind of robbery it 
muſt be, to make the hundred chargeadle. 

The levying of hue and cry is injoined be ſeveral as 
of parliament, and to this purpoſe it 1s enacted by /2/tm. 
I. cap. 9, ** That all be ready and apparelled at the 
ſummons of the ſheriff, and a cry de pars, to purſue and 
arrett felons, as well within franchiſes as without ; and 
if they do it not, and be thereof attaint, /z roy prendra a 


211% grevement, they are to be indiCted, and fined for the 


neglect,” 

_ Though ſome imagined that hue and cry was ground- 
ed on this ſtatute ;. yet Lord Coke ſays, that it was uſed 
long before, as appears even by this ſtatute, which in- 
itcad of introducing a new law, inforces obedience to that 
which was founded on the ancient laws of the realm, 
2 Inſt. 171. 

By the ſtatute of 4 Ed. 1. De gfficao coronatorzs, hue and 
cry ſhall be levied for all murders, burglaries, men ſlain, 
Or in peril to be ſlain, as other where is uſed in England ; 
an all ſhall follow the hue and ſteps as near as they can; 

2 
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and he that does not, and is convitcd thereof hail b 
attached to be before the Juſtices in Eyre, y 

By the ſtatute of /inton, or 13 Ed. 1, foe, x, 1 
is enacted, % That from thenceſorth every country hal 
be ſo well kept, that immediately vpon robberies and 
felonies committed frefh ſuit ſhall be made from town tg 
town, and from country to country.” And cap. 2, of 
the ſaid ſtatute, if the country will not anſwer {or the 
bodies of ſuch manner of cftenders, the pain ſha} be 
ſuch, that every countty, that is to wit, the people 
dryelling in the country, ſhall be anſwerable for the roh. 
beries done, and alſo the damages ; ſo that the whole hun. 
dred where the robbery ſhall be done, with the franchiſee, 
being within the precinCt of ghe ſame hundred, ſhall % 
anſwerable for the robberies done : and if the robbery 
be done within the diviſion of two hundred:, both the 
hundreds, and the franchiſes within them ſhall He anſwer, 
able : and after that the felony or robbery is done, the 
country ſhall have no Jonger ſpace than half a year, with 
in which half year it fhall behove them to apree for the 
robbery or offence, or elſe that they will anſwer for the 
bodies of the offenders. 

The ſpace of ha a year | Lord Coke ſays, that this 
ſtatute expreisly gives half a year, and not forty days, 
as mentioned in an cediticn of the Statutes then lately 
publiſhed ; but that the forty days are given by the Star, 
28 Ed. 5. 11. 2 jt. 5669, But in 3 Lev. 320. it iy 
ſaid, that upon ſearch of the parliament roll it appearg 
that the ſtatute of /Y7nton gives only forty days to the 
country, and that the ſtatute 28 Ed. 3. is but a confirms 
tion thereof ; and accordingly it was adjudged, where the 
plaintiff brought an ation on the ſtatute of 777r.ton, and 
declared that he was robbed, and none of the rodhers 
taken within forty days, according to the faid ſtatnte 1 
and with this the modern precedents agree, as Raft. Ent, 
406. Co. Ent. 351. HAern. 215. Theſ. Brev. 141. 4 
Sal. 379. n " 
The ſtatute of J/7inton gives the aCtion againft the huns . 
dred ; but by ſubſequent ſtatutes, ſuch as 27 £1iz, cap. 14, 
8 Geo, 2. cap. 1b. ſeveral alterations and additions have 
been made therein, which we ſhall conſider under the 
following heads. | | 

It ſeems to be admitted, that no kind of robbery will 
make the hundred liable, butthat which is doneppenly, ar\ 
with force and violence ; and that therefore the privats 
ſtealing, or taking any thing from the party, does not cone 
within the ſtatutes which make the bundred liable, becanſe 
the hundred is not liable becauſe they did not prevent the 
robbery, but becauſe they did not apprehend the robbers, 


which. in private felonies, and of which they had no no» 


tice, it would be difficult, if not impoſlible, for tlicm i9 
do. 7 Co. 6, 7+ 2 Salk. G14. | 

Alſo it hath been adjudged, and is admitted in all the 
books which ſpeak of this matter, that a robbery in a 
houſe, whether it be by day or by night, does not make 
the hundred liable : the reaſons whereof are, that every 
man's houſe is in law eſteemed his caſtle, which he him 


| ſelf is obliged to defend, and into which no man can ey- 
ter, to ſee what is doing there, without his leave ; allo be- 


ing done in a houſe, che inhabitants of the hundred can- 
not be preſumed to have notice of it, fo as to be able to 
apprehend-the offenders. 9 C9. 6G. a. Sendil's cate. 

But if a perſon be aſſaulted in the highway, and cat- 
ried into a houſe, and there robbed, it ſeems the hundred 
ſhall be liable ; for otherwiſe the provifion made by the 
ſtatute would be eluded. 1 $S:4. 263. and ſee I S2/t. 614+ 
Fareſl. 157» 

Alſo it doth not ſeem neceſſary, that the robbery ſhoull 
be committed in the hi2hway, nor al'edged to have been {9 
by the plaintiff in his declaration, Faref. 159. may be in 
2 private way, may be ina coppice ; and in both cales it: 
hundred ſhall be chargeable. 2 Salk. 614. 

Therefore where upon the ſtatute of hue and cry the 
plaintiff declared, quad quedam perſon ignote, &c. apud 
quendam locum ex Auſtrali parte cujuſdam janug, voce! 
Fair-milegate, infra parochiam, &c. vi & armis aſſaulted 
him, and robbed him of ſo much money, and there being 


x verdict for the plaintiff, it was moyed in arreſt, that apiud 
qutenda#i 


guindam cum might .be meant of' a robbery committed. he 
: a houſe, garden or wood, for ,which the hundred is | B. anc .robbed'im a copſe in the highway 


hut it wat held, that the declaration was op elpetally 


after verdict, becauſe it muſt be intended that this was 
given. in evidence, otherwile the plaintiff would have 
becn nonſuited 2 alſo the court Held, that without the help 


KK © B 
A. where he was ſet upon, and carried into the hundred of 
n a cople 1n the h1 of this hundred 
that the hundred of B, ſhould be liable,, 


for that there the robbery was committed, and not before, 
2 Salk, 614. Rl 167. $.'T. Cowper v. The Hundred. 
of Bojagfloke, OO = 


If one be taken, in the hundred of . A. and carried into - 


it was adjudged 


of a verdict, this declaration had been good,” and that it | the hundred, of B. into a ho 


was not necefſiry for the plaintiff to allege, that the rob-, | houſe, and robbed; or taken in, the d 


| bery Wag committed. on the highway, more than, that it 


into a houſe there, viz, a manſion. 
| ex =: ith P ge ds Is lay-time.in A. and 
that the to B. and there robbed in the, night, it is C id 

fe baſes 


was committed by day, and not by night, and that, all ||that there is noremedy againſt either hundred ; the 


the ancient precedents were accordingly. Carth. 71. 3 


Mid. 258. 1 Shaw. 60. Comb, 150. 8. C. adjudged be-, 


tween Young and the inhabicants of the hundred of To{/- 
comb. | 7 : 

3. (tn what day, or time of the day, the robbery muſt be 
committed ; and what hundred ſhall be liable, 

'}t hath been refolved by. three Judges "againſt one, 
that a robbery on the ſabbath day ſhould charge the hun- 
dred, and that the purſuing of robbers who violate the 
ſabbath, was ſo far from being a profanation of that day, 
that it was a work of charity and juſtice ; alſo that ſe- 
yeral perſons, ſuch as phyſicians, chirurgeons, midwives, 
tr: were neceſſitated to travel on that day, and it was 
but reaſonable that they ſhould be proteRted in their jour- 
ney. Cr. Fac. 496. Waite verſus The hundred of Stoke. 
1 Brown 156. 8. P. admitted. oh ] 

JJut now by the 29 Car, 2. cap. J. par. 5. It 1s en- 
a&cd, © That if any perſon or perſons whatſoever, which 
ſhall travel.upon the Lord's day, ſhall be then robbed, 
that no hundred or the inhabitants thereof, ſhall be 
charged with or anſwerable. for, any robbery ſo com- 
mitted ; but the perſon or perſons ſo robbed, ſhall be 
| barred from bringing any aCtion for the ſaid robbery, any 
Law to the contrary notwithſtanding, Nevertheleſs the 
inhabitants of the counties and hundreds (after notice of 
any ſuch robbery to them, or ſome of them given, or 
after hue and cry for the ſame brought, ) ſhall- make or 
cauſe to be made freſh ſuit and purſuit after the, offen- 
ders, with horſemen, and footmen, as by the 27 E/z. 1s 
provided ; upon pain of forfeiting to the King's Majeſty, 
his heirs and (ſucceflors, as much money as might have been 
recovered againſt the hundred by the party robbed, if this 
law had noc been made. TT 

| Itis clearly agreed, that for the robbery committed in 
the night the hundred is not chargeable, becauſe they can- 
not be preſumed to have notice thereof, ſo as to be able 
to apprehend the robbers. 7 Co. 6. b. Adilborne's cale. 
2 Infl. 569. | 

But yet it is not neceſſary that the robbery ſhould be 
committed after ſun-riſe, and before ſun-ſet, and that 
therefore if there be as much day-light at the time that 
a man's countenance might be diſcerned thereby, though 
it be before ſan-riſe or after ſun-ſet, the hundred ſhall be 
liable. 7 Co. 6. a. Aſbpole's caſe. Cro. Jac. 106. I. 
And. 158. 1.Leon. 5). Savil. 33, 

Alſo it is not neceffary for the plaintiff to allege in his 
declaration, that the robbery was committed in the day- 

time, and not in the night; but it ſeems, that if upon 
_ the evidence it turns out to have been committed in the 
night, he cannot havea verdict. Carth. 71. Comb. 150. 
3 Mad. 258. 1 Shaw. 60S. P. admitted. | 

Alfo it hath been held, that if robbers drive or ovlige 
' the waggoner to drive his waggon from the highway by 
day, but do not to rob or take any thing till night, that yet 
this is a robbery in the day-time ſo as to charge the hun- 
dred. S:4. 263. Fareſl. 159. | 
By the ſtatute of Finchefter it is enaQted, * That if the 
robbery be done within the diviſion of two hundreds, both 
the hundreds and the franchiſes within them ſhall be an- 
 twerable. | $$ 5d 

If robbers aſſault a perſon with an intent to rob him 
in one hundred, and he eſcapes and flies into another, 
whither he is purſued by the robbers, and there robbed, 
the latt hundred hall be liable, Hutton. 125. Dean's Caſe. 
per cur, | | 


So where by ſpecial verdift it was found, that the 


Plaintiff was travelling in the bighway in the hundred of | 


Var. I. N? 123. 


not being proyided for by the ſtatute, 2.Salk. 615. ; 
y the 27 Eliz. cap. 13. far. 2, Reciting that the. in- 
habitants of hundreds do not proſecute the hue and cry 
brought to them, becauſe thoſe hundreds only are liable in 
which the robberies have been committed,, it is enacted, 
* That be ipbobiiapcs and refants of eyery or any ſuch, 
hundred (with the franchiſes within the precinCt thereof,) 
wherein negligence, fault: or defe&, of purſuit and freſh 
ſuit after hue and cry made. ſhall. ha pen to be, ſhall 
anſwer and fatisfy the one mojety or half of all and every 
ſuch ſum or ſums of money and damages, as ſhall be re- 
covered or had againſt or of, the ſaid hundred, with the 
franchiſes therein, ,in which any robbery or felony ſhall 
at any time hereafter be committed or done ; and that the 
ſame moiety ſhall and may be recovered by aCtion of debt, 
bill, plaint, or'information in any of the Queen's Majeſ- 
ty's courts of record at Ye/iminſ/ler by and in the name of. 
the clerk of he peace for the time being, of or in every 
ſuch- county within this realm, where any ſuch robber 
anJ recovery by the party or parties robbed ſhall be, with- 
out naming the C riſtian name or ſurname of the ſaid 
clerk of the peace ; which moiety ſo recovered ſhall be 
to the only uſe and behoof of the inhabitants of the ſaid 
hundred where any ſuch robbery or felony ſhall be com- 
mitted or done,” © PE ng 9 7k 


ry 3, and of the notice to be given thereof. 


4. Whois to bring the aftion, and make oath of the robbe- 


If a ſervant be robbed, in the abſence of, his maſter, of 
his maſter's money, it is clear that the maſter may main- 
tain an acion for it againſt the hundred, but then the ſer- 
vant muſt make, oath bh he knew not any of the rob- 
be X Gro, Car. 37. Raymond v. Hundred of Oking, ad- 
udged.. | 
mw Iſo the ſervant being robbed in his maſter's abſence 
may himſelf maintain an aCtion againſt the hundred, and 
may declare that he was poſlefſed ut de bonis ſuis proprits, 
&c. And though the Jury find that he was robbed of 
his maſter's money, yet ſhall he recover ; for the ſervant, 
is poſſeſſed wut de bonts ſuis Profit againſt all, and in re- 
ſpect of all, but him that hath the very right. 2 Salk. 
613- 4 4 Md. 303. Comb. 263. S. OC. Combs v. The 
Hundred of Bradly, 8. C. 1 Sid. 45, © 
The ſervant being robbed may bting an aQtion agiinſt 
the hundred : and though the Jury find that part of the 
things belonged to the maſter, and part to the ſervant, 
yet ſhall he recover for the whole. 1 Brown. 155. 3 
Med. 289. 8. C. cited. | | 
If a ſervant be robbed in the preſence of the maſter, the 
maſter muſt ſue. ; and the oath of the maſter is ſufficient. 
2 Salk. 613. per cur. RN DU TL ES TO AIeT TT a _ 
By ſpecial verdiCt it was found, that the plaintiff ſent 
his ſeryant to Smithfield market with fat cattle, where 
be ſold them for 108/. and ſealed up 1061. in four bags, 
and delivered them to F. 8. a quaker, who travelled 
with him towards home, and they were both robbed ; 
| and the ſervant made oath of the robbery, according to 
the ſtatute ; but that the quaker refuſed to be ſworn ; 
and in an action brought by the_ maſter it was held, that 
as to the 40 /., taken from the ſervant he ſhall recover ; 
but that as to the 106 /. taken from the quaker, he could 
not, \for want of. an oath according to wh ſtatute ; ahd 
that the oath being injoined merely for the benefit of the 
hundred, who were oppreſſed by pretended robberies, the 
court could not depart from the expreſs words of the ſta- 
tute.  Carth. 145. 2 Salk. 613, "> Sh: 94. 3 Mod. 
287. 8. C. Aſhcomb v. The Hundred 0 ihe heb 


p (7 | of Elthirn, op 
But it ſeems, the ſervant who deliverd the 1067. to 
7% ET 


- 
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the true man, ſeeking to eſcape for the ſafeguard of his 
money, caſts it into a buſh, which the thief perceiving, 
takes it; this is a taking in law from the perſon, be- 


cauſe it is done at one time. 3 {n/t. 69. cap. 16. S. P. 
And ſo if he drives my cattle in my preſence out of my 
paſture, or takes my hat which fell from my head, he 
may be indicted as having taken things from my perſon. 
Huwk. Pl, C. g6. cap. 34. feft. 8 —_ | 

If the true man had caſt off his ſurcoat, or other up- 
permolt garment, and the ſame lying in his preſence, a 
thief aſlaults him, &'c. and takes the ſurcoat, this 1s rob- 
bery ; for that which is taken in his preſence, 1s in Jaw 
taken from his perſon. 3 In, 69. cap. 16. 4nd ſoit 
is of the horſe of a true man, which ſtands by him, er 
fic de femilibus, 3 Inſt. 69. cap. 16, 

Uron not guilty being pleaded to an indiftment, the evi- 
dence was, that P. and ©, met I. $. and 77. T. in the 
highway, where they endeavoured to rob them, and for 
that purpoſe drew their ſwords and offered to ſtrike them, 
thereapon /Y, $. rode away one way, and P. purſued 
bim, and //, T. went another way, and ©, followed and 
robbed him out of ſight or hearing of P. And it was 
held that P. was as principal, and committed the robbery, 
and he was hanged. And. 116. pl. 161. Hil, 26 Elz. 
Pudſey's caſe. , 

In ſome caſes, a man may be ſaid to rob me, where in 
truth he never aCtually had any of my goods in his poſ- 
ſe{hon 3 as where I am robbed by ſeveral in one gang, and 
one of them takes my money, in which cafe, in judgment 
of Law, every one of the company ſhall be ſaid to take it, 
in reſpect of that encouragement which they give to an- 
other through the hopes of mutual afliftance in their enter- 
prize : navy, though they miſs of their firſt intended prize, 
and one of them afterwards rides from the reſt, and robs 
a third perſon in the ſame highway, without their know- 
 ledpe, out of their view, and then returns to them, all 
ace guilty of robbery ; for they came together with an 
intent to rob, and to afliſt one another in to doing. Haw, 
Pl. C. 96. cap. 34+ ſect. 7. _ | 

If a cairier's man or fon conſpire to rob him, and do it 
accordingly, the carrier not being privy to it, he may ſue 
the hundred on the {tatute of //;nton ; but the conſpiracy 
may be given in evidence in mitigation of damages z pe» 
Rz!! Ch. J- Stzle 427. Mich. 1654. Matthiw v. The 
hundred of Gadalmin. | 

If a man-ſervant be robbed of his maſter's goods in his 
maſter's ſight, this ſhall be taken for a robbing of the 
maſter. Style 156. Mich. 1649. per Rell Ch J. in 
IFri:ht's caſe, © | | 

If one caſts away his goods to ſave them from a robber, 
and the robber takes them up, and carries them away, 
this is a robbery done to his perſon ; per Roll Ch. ]J. Styl- 
156, Mech. 1649. //right's caſe. 

Taking cattle from 4. which he 1s driving on the 
highway, is a taking from his perſon, and fo a robbery ; 
per Powell juſtice z Prod non fuit negatum. 2 Dalk. 641. 
Green-v, Goddard. 


2, Of reiſing hue and cry, and what kind of robbery it 
muſt be, to make the hundred chargeatle, 

'The levying of hue and cry is injoined be ſeveral acts 
of parliament, and to this purpoſe it is enacted by //2/tm. 
I. cap. 9, ** That all be ready and apparelled at the 
ſummons of the ſheriff, and a cry de pats, to purſue and 
zrre{t felons, as well within franchiſes as without ; and 
if they do it not, and be thereof attaint, /z roy prendra a 


211% grevement, they are to be indifted, and fined for the | 


nezlect,” | 

Though ſome imagined that hue and cry was ground- 
ed on this ſtatute ; yet Lord Coke ſays, that it was uſed 
long before, as appears even by this ſtatute, which in- 
iicad of introducing a new law, inforces obedience to that 
which was founded on the ancient laws of the realm, 
2 Inf. 171. 

By the ſtatute of 4 Ed. 1. De effiao coronatorzs, hue and 
cry ſhall be levied for all murders, burglaries, men lain, 
Or in peril to be ſlain, as other where is uſed in England ; 
an all ſhall follow the hue and ſteps as near as they can; 

" ig 


—___— 


28: Ed. 4. c.11; 
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and he that does not, and is cotvited theteof, hail be 
attached to be before the Julitices in Eyre, RISE 

By the ſtatute of /7inton, or 13 Ed. 1, f.2e, x, v 
is enacted, ** That from thenceforih every country han 
be ſo well kept, that immediately vpon robberics and 
felonies committed freſh ſuit ſhall be made from twwn * 
town, and from country to country.” And @5, 2, gf 
the ſaid ſtatute, if the country will not anſwer for the 
bodies of ſuch manner of cffenders, the pain ſha} by 
ſuch, that every countty, that is to wit, the people 
divelling in the country, ſhall be anſwerable for the Eh 
beries done, and alſo the damages ; fo that the whole hun. 
dred where the robbery ſhall be done, with the franchiſe 
being within the precinCt of ghe ſame hundred, ſhall be 
anſwerable for the robberies done : and if the robbery 
be done within the diviſion of two hundred, both thy 
hundreds, and the franchiſes within them hol! 5e anſwer, 
able : and after that the felony or robbery is done, the 
country ſhall have no longer ſpace than halt a year, with. 
in which half year it fhall behove them to apree {ar the 
robbery or offence, or elſe-that they will anſwer for the 
bodies of the offenders. | 

The ſpace of ba” @ year] Lord Coke ſays, that this 
ſtatute expreisly gives halt a year, and not forty days, 
as mentioned in an editicn of the Statutes then lats! 
publiſhed ; but that the forty days are given by the Stat, 
2 [/t. 509. But in 3 Lev. 320. it is 
ſaid, that upon ſearch of the parliament roll it appearg, - 
that the ſtatute of //7:ton gives only forty days to the 
country, and that the ſtatute 28 £4. 3. is but a confirms 
tion thereof ; and accordingly it was adjudged, where the 
plaintiff brought an action on the ſtatute of /7:1tn, and 
declared that he was robbed, and none of the rodhers 
taken within forty days, according to the ſaid ſtatnte 1 
and with this the modern precedents agree, as Raft. 14, 
406. Co. Ent 351. Hlern. 215. The. Brev. 141, 4 
Sal. 379. | 

The ſtatute of J/inton gives the aCtion againſt the hun» 


dred ; but by ſubſequent ſtatutes, ſuch as 27 £1iz, cap. 14, 


8 Geo, 2. cap. ib.. ſeveral alterations and additions have 
been made therein, which we ſhall conſider undec the 
following heads. | 

It ſeems to be admitted, that no kind of robbery will 
make the hundred liable, but that which is done,openly, ar 
with force and viotence; and that therefore the P11vats 
ſtealing, or taking any thing from the party, docs not come 
within the ſtatutes which make the bundred liable, beconie 
the hundred is not liable becauſe they did riot prevent the 
robbery, but becauſe they did not apprehend the robbery, 
which in private felonies, and of which they had no no« 
tice, -it would be difficult, if not impoſlible, for them i9 
do. - 7 Co. 6, 7» 2 Salk. O14. 

Alſo it hath been adjudged, and is admitted in all the 
books which ſpeak of this matter, that a robbery in a 


| houſe, whether it be by day or by night, does not make 


the hundred liable : the reaſons whereof are, that every 
man's houſe is in law eſteemed his caſtle, which he hin» 
ſelf is obliged to defend, and into which no man can we | 
ter, to ſee what is doing there, without his leave ; allo be- 
ing done in a houſe, che inhabitants of the hundred can- 
not be preſumed to have notice of it, fo as to be able to 
apprehend-the offenders. 9 C9. 6. as, Sendil's Calc. 

But if a perſon be aſſaulted in the highway, aid cat- 
ried into a houſe, and there robbed, it ſeems the hundred 
ſhall be liable ; for otherwiſe the provifion made by the 
ſtatute would be eluded. 1 $74. 263. and ſee 1 $2/%. 614+ 
Farefſl. 157» 

Alſo it doth not ſeem neceſſary, that the robbery ſhould 
be committed in the hi2hway, nor al'edged to have been {0 
by the plaintiff in his declaration. Fare. 159. may be in 
2 private way, may be ina coppice ; and in both cates its 
hundred ſhall be chargeable. 2 Salk. 614. 

Therefore where upon the ſtatute of hue and cry the 
plaintiff declared, gud guedam perſme ignota, &c. pid. 
quendam locum ex Auſtrali parte cujuſdam janux, vocal! 
Fair-milegate, infra parochiam, &c. wi & armis aſſaulted 
him, and robbed him of ſo much money, and there being 
a verdict for the plaintiff, it was moved in arrelt, that _— 

quiendait 


Rc: Os; B: 
guindan lecum m:pht be meant of' a robbery committed 
in a houſe, garuen v7 
| not liable, being only, obliged , to guard "the highways : 
but it was held, thar the declaration was good eſpecially 
after verdict, becauſe it mult be intended that this was 
given. in evidence, otherwiſe the plaintiff would have 
been nonſuited 2 alſo the court treld, that without the help 
of a verdict, this declaration had been good, and that it 


wis not neceſl.icy for the plaintiff to, allege, that the rob- 
i i \ : ' EY 
bery was committed on the highway, more than, that it. 


was committed by day, and not by night, and that all 
the ancient precedents were accordingly. Carth. 71. 


1d. 258. 1 Show. 60. Comb. 159. 8. C. adjudged be- 


tween 174g and the inhabitants of the hundred of Tol/- 
comb. © | 


2. (Jn what day, or time of the day, the robbery muſt be 
tmmitted ; and what hundred ſhall be liable, . _ 

!'t bath been reſolved by three Judges againft one, 
that a robbery on the ſabbath day ſhould charge the hun- 
dred, and that the purſuing of robbers who violate the 
ſabbath, was ſo far from being a profanation of that day, 
that it was a work of charity and juſtice ; alſo that ſe- 
veral perſons, ſuch as phyſicians, chirurgeons, midwives, 
&: were neceſſitated to travel on that day, and it was 
| but reaſonable that they ſhould be proteRted in their jour- 
ney. Cr. Fac. 496. Waite verſus The hundred of Stoke. 
1 Brown 150. S. P. admitted. | 

Jut now by the 29 Car. 2. cap. J. par. 5. It is en- 
ad, © That if any perſon or perſons whatſoever, which 
_ ſhall travel upon the Lord's day, ſhall be then robbed, 
that no hundred or the inhabitants thereof, ſhall be 
charged with or anſwerable. for, any robbery ſo com- 
mitted 3 but the perſon or perſons ſo robbed, ſhall be 


barred from bringing any aCtion for the ſaid robbery, any. 


Law to the contrary notwithſtanding, Nevertheleſs the 
inhabitants of the counties and hundreds (after notice of 
any ſuch robbery to them, or ſome of them given, or 
after hue and cry for the ſame brought, ) ſhall make or 
cauſe to be made freſh ſuit and purſuit after the offen- 
ders, with horſemen, and footmen, as by the 27 Elzz. is 
provided ; upoa pain of forfeiting to the King's Mijeſty, 
| his heirs and ſucc2ſlors, as much money as might have been 
recovered againit the hundred by the party robbed, if this 
law had noc been made. | | 

It is clearly agreed, that for the robbery committed in 
the night the hundred is not chargeable, becauſe they can- 
not be preſumed to have notice thereof, ſo as to be able 
to apprehend the robbers. 7 Co. 6. 6, Milborne's caſe. 
2 Iuft. 56g. | 
\ But yet it is not neceſſary that the robbery ſhould be 
committed after ſun-riſe, and before ſun-ſet, and that 
therefore if there be as much day-light at the time that 
a man's countenance might be diſcerned thereby, though 
it be before ſan-riſe or atter ſun-ſet, the hundred ſhall be 
liable. 7 Co, 6. a. A/hpole's caſe. Cro. Fac. 106. I. 
And. 158, 1.Leon. 57. Savil. 33. | 

Alſo it is not neceflary for the plaintiff to allege in his 
declaration, that the robbery was committed in the day- 
time, and not in the night: but it ſeems, that if upon 
the evidence it turns out to have been committed in the 
night, he cannot havea verdict. Carth. 71. Comb. 150. 
3 Mid. 258. 1 Shaw. 60 8. P. admitted. 

Alſo it hath been held, that if robbers drive or oblige 
the waggoner to drive his waggon from the highway by 
| day, but do not to rob or take any thing till night, that yet 

this is a robbery in the day-time fo as to charge the hun- 
dred. Sid, 263, Fareſl. 159. 

By the ſtatute of Hinchefler it is enated, * That if the 
robbery be done within the diviſion of two hundreds, both 
the hundreds and the franchiſes within them ſhall be an- 
lwerable. 

If robbers aſſault a perſon with an intent to rob him 
in one hundred, and he eſcapes and flies into another, 
Whither he is purſued by the robbers, and there robbed, 
the lat hundred {hall be liable. Hutton. 125. Dean's caſe. 
per cur, ; | 


So where by ſpecial verdift it was found, that the 


Plaintiff was travelling in tbe bighway in the hundred of | 


Vor. I. N? 123. 


or wood, , for ,which the hundred is 


Ke; B 

| A. where he was ſet upon and carried into the hundred of 
B. and, robbed'in a copſe in the highway of this hundred ;_ 
'1t was adjudg d that the hundred of B, ſhould be lj ble, 
for that there the robbery ” mmitted, and not before, 
'2 Salk, 614. Pareſl 157. S.\C, Cowper ve The Hundred 
of Baſingſtoke. SheibiA EC OT x | 

If one be taken, in the hundred of . A. and carried into 
the hundred , of B. into a houſe there, viz, a manſion- 
houſe, and robbed, or taken in, the ay-time.in A. and 
carried to B. and there robbed in the night, it is ſaid 
that there is no remedy againſt either hundred ; theſe Caſes 
not being proyided for by the ſtatute. 2 Salk. 615. _ 

y the 27 Eliz. cap. 13. far. 2. Reciting that the in- 
habitants of hundreds do not proſecute the hue and cry 
brought to them, becauſe thoſe hundreds only are liable in 
which the robberies have been committed, it is enacted, 
* Tbat the inhabitants and reſiants of every or any ſuch 
hundred (with the franchiſes within the precinct thereof,) 
wherein negligence, fault- or defe&, of purſuit and freſh 
ſuit after hue and cry made. ſhall. ha pen to be, ſhall 
anſwer and fatisfy the one moiety or half of all and eve 
ſuch ſum or ſums of money and damages, as ſhall be re- 
covered or had againſt or of. the ſaid hundred, with the 
franchiſes therein, in which any robbery or felony ſhall 
at any time hereafter be committed or done ; and that the 
ſame moiety ſhall and may be recovered by aKion of debt, 
bill, plaint, or'information in any. of the Queen's Majeſ- 
ty's courts of record at WYe/tmin/ler by and in the name of 
the clerk of the peace for the time being, of or in every 
ſuch. county within this realm, where any ſuch robbery 
anJ recovery by the party or parties robbed ſhall be, with- 
out naming the Chriſtian name or ſurname of the ſaid 
clerk of the peace ; which moiety ſo recovered ſhall be 
to the only uſe and behoof of the inhabitants of the ſaid 
hundred where any ſuch robbery or felony ſhall be com- 
mitted or done,” + i a bY 


4. Whois to bring the aftion, and make oath of the robbe- 
ry 3, and of the notice to be given thereof. 8 
If a ſervant be robbed, in the abſence of his maſter, of 
his maſter's money, it1is,clear that the maſter may main- 
tain an ation for it againſt the hundred, but then the ſer- 
vant muſt make. oath that he knew not any of the rob- 
bers. Cro, Car. 37. Raymond v. Bunded. of Oking, ad- 
judged. | : 
. Alſo the ſervant being robbed in his maſter's abſence 
may himſelf maintain an action againſt the hundred, and 
may declare that he was poſſefſed ut de bonis ſuis proprits, 
&c. And though the Jury find that he was robbed of 
his maſter's money, yet ſhall he recover ; for the ſervant, 
is poſſeſſed ut de bonzs ſuis proprits, againſt all, and in re- 
ſpect of all, but him that hath the very right. 2 Salk. 
613- 4. 4 Med. 303. Comb. 263. S. C, Combs v. The 
Hundred of Bradly, $. C. 1 Sid. 45. WED 
The ſervant being robbed may bring an aCtion againſt 
the hundred : and though the Jury find that part of the 
things belonged to the maſter, and part to the ſervant, 
yet ſhall he recover for the whole. 1 Brown. 155.” 3 
Med. 289. 8. C. cited. | de. 
If a ſervant be robbed in the preſence of the maſter, the 
maſter muſt ſue ; and the oath of the maſter is ſufficient. 
2 Salk, 613. per cur, as Ws 
By ſpecial verdiCt it was found, that the plaintiff ſent 
his ſervant to Smithfield market with fat cattle, where 
be ſold them for 108 /. and ſealed up 106/. in four bags, 
and delivered them to F. 8, a quaker, who travelled 
with him towards home, and they were both robbed ; 
and the ſervant made oath of the robbery, according to 
the ſtatute ; but that the quaker refuſed to be ſworn ; 
and in an aCtion brought by the maſter it was held, that 
as to the 40 /, taken from the ſervant he ſhall recover 
but that as to the 106 /. taken ſrom the quaker, he could 
not, for want of.an oath according to the ſtatute ; ahd 
that the oath being injoined merely for the benefit of the 
hundred, who were oppreſſed by pretended robberies, the 
court could not depart from the Sorel ponds of the ſta- 
tute» Carth. 145. 2 Salk. 613, '1 Show. 94. 3 Med. 
287. 8. C. Aſbcomb'v. The Hundred of Elthorn, © 


to 


\ But it ſeems, the ſervant who delivers the 106 /. 
tor. i as TI "the 


7 


- 
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the quaker, and was preſent at the, robbery, might main- | 


tain an ation in his own name, for all |the money ; and | 


that his own oath would be ſufficient ;, and that he might. 
declare upon the taking away ,the money from the quaker 


þs his ſervant, who in truth was ſo for this time. Carth. | 


146, per Hilt. Ch. ]. | | 

One Tones and his wife and ſervant, travelling to- 
gether, were all robbed of his money, and ones alone 
brought the aCtion for the whole money apainit the hun- 
dred, as well for what was taken from his wife and fſer- 
vant as from his own perſon, and he. alone, .with- 
out his wife or ſervant, made oath of. 'the robbery; 
all which matter being found on a ſpecial verdict, it 
was adjudged that his oath alone 'was ſuſficient within the 
intent of the ſtatute ; and although it was farther found, 
that the ſervant of Jones who was robbed with his maſter, 
knew one of the robbers whoſe name was Lenze ; yet Jones 
had his judgment. Carth. 146. Fones v. Hundred of Brom- 
lty cited. TO op +» 

So where one Bird, a laceman, of Clliton, in Devon- 
ſhire, in coming to London with his ſervant,.they left the 
uſual great road between Brentford and Hammerſmith, and 
rode through a by-lane near Serjeant Maynard's houſe, to 
avoid the duſt, and in that lane the ſervant was robbed, 


was behind him on the back of the horſe, to the value 
of 1200). and Bird the maſter alone. made oath of the 
robbery, and brought the aCtion ; and by the opinion of 
the Ch. J. Holt, the oath of the maſter was ſufſicieat, 
becauſe being preſent, the goods were. in his poſſeſſion ; 
for the poſſeſſion of the ſervant in the preſence of his 
maſter, is the maſter's poſſeſſion, and in this caſe Bird 


recovered 1o00l. and had execution. | Carth, 147. Bird | 


v. The Hundred of Oſſulſtone, cited. ht 

If 4. and B. travelling together are robbed of a ſum 
of money, to which they are both jointly intitied, they 
may both join in aCtion againſt the hundred ; /ecus if they 
| had ſeparate and diſtinCt intereſts. Dyer 370. a. pl. 59. 

By ſtarute 29 Eliz. cap. 13. par. 11, it is enacted, 
« That no perſon or perſons that ſhall happen ta be robbed 
ſhall have or maintain any aCtion, or take any benefit of 
the ſtatutes which make the hundred liable, except the 
ſame perſon and perſons ſo robbed ſhall, with as much 
convenient ſpeed as may be, give notice and intelligence 
of the ſaid felony or robbery fo committed unto ſome of 
the inhabitants of ſome town, village, or hamlet, near 
wunto the place where any ſuch robbery ſhall be com- 
mitted. | ep | De | 

In the conſtruction of this clauſe of the ſtatute it hath 
been holden : ta RG 

That if a perſon be robbed in a highway in divi/zs 


hundredirum, he need not give notice to the inhabitants 


of each hundred, but notice to either of them is ſuffici- 
ent. Cro Jo 675. Foſter v. The Hundred of Specknor 
and Iſleworth, adjudged. | | 

That alledging notice to have been given at a village 
net: to where the robbery was committed is ſufficient, 
though ſuch village happens to be in a different county ; 
for that ſtrangers are not obliged to take notice of the 
diviſion of counties. 
different hundred. Cro. Car. 379. adjudged. | 

That though it be the beſt courſe to allege, that no- 
tice was given at the place where the robbery was com- 
mitted, or at ſome village near the place, yet that notice 
near the hundred, or near the diviſion of the hundreds 
where the robbery was committed, is ſuſhicientz and 
that this ſhall not be intended the moſt remote part of 
the hundred, eſpecially after a verdict, Cre. Car. 41, 
adjudged, 


If ſeveral perſons are in company at the time of the 


robbery, it is ſaid, that notice given by any one of them 
is ſufficient. 1 Show. 94+ | | | 
It hath been reſolved, that though the notice given be 
five miles from the place where the robbery was com- 
mitted, that it is ſufficient ; the reaſon whereof is, be- 
cauſe that the party, who is a ſtranger to the country, 
'cannct have” coniiſance of the neareſt _ place or town, 
March 11. Sir Fehn Compion's caſe, RS 


. 


Alto if the party robbed give notice with as winch con - | 


venient ſpeed as may be, though he be otherwiſe remil; 
&:*. STE 


Do - 


Cro. Car. 41. adjudged, or in a: 
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in not purſuing the robbers, or refuſes to lend hjs horſe 
for that purpoſe, yet ſhall be not loſe his aQtion tf, 11. 
nor the hundred be excuſed. - AZarch 11, 
S. P. agreed per cur. {Ss 
| And now by the 8 Geo. 2. cap. 16 ſe. 1. it is fur 

ther enacted, * That no perſon ſhall have or maintain. 
any aCtion againſt any hundred, or take any benefit þ 

virtue of the ſtatutes of /Yinton, or 27 Eliz. or either 
of them, unlefs he, ſhe, or they ſhall, over and befider 
the notice already required by the Jait of the above wan 
tioned ſtatutes to be given of any robbery, with as much 
convement ſpeed as may be, aſter any robbery on him 
her, or them committed, give notice thereof to one of the 
conſtables of the hundred, or to ſome conftable, borf. 
holder, headborough, or tithingman of ſome town, Pa- 


for this, 
2 Leon. 82, 


'riſh, village, hamlet, or tithing, near unto the place 
| where fuch robbery ſhajl happen, or fhall leave notice in 
| writing of ſuch robbery at the dwelling houſe of ſuck 


conſtable, &c. ,deſcribing in ſuch notice to be. g1ven or leſt 
as aforeſaid, ſo far as the nature and circumſtances of the 
caſe will admit, the felon or felons, and the time ang 
place of the robbery, and alſo ſhall, within the ſpace of 


. twenty, days next after the robbery committed, cauſe 
avi net ed, | public notice to be given, thereof in the London Gazette 
in the preſence of his maſter, of a box of Jace which | ) 


therein likewiſe deſcribing, ſo far as the nature and Cir. 


| cumſtances of the caſe will admit, the felon or felons. 
. and the time and place of ſuch robbery, together with 
| the goods and effects, whereof he, ſhe or they. was or 
were robbed.” | | x 


1 $+ Before whom the oath muſt be taken, and where the party 
muſt give bond for payment of co/ts, in caſe he dies not prevail, 

By the 27 E/:z. c. 13, par. 11. it is enacted, * That 
the party robbed ſhall nut have any aQion, except he or 
they ſhall firſt, within twenty days next before ſuch ac- 
tion to be brought, be examined upon his or their cor- 
poral oath, to be taken before ſome Juſtice of the Peace 
of the county were the, robbery was committed, inha- 
biting within the ſaid hundred where the robbery was com- 
mitted, or near unto the ſame, whether he or they do 
know the parties that commited the ſaid robbery, or 
any of them ; and if upon examination, it be conteſſed, 
that he or they know the parties that committed the 
ſaid robbery, or any of them, that then he or they fo 
confeiling ſhall, before the ſaid ation be commenced or 
brought, enter into ſufficient bond by recoghizance be- 
fore the ſaid Juſtice before whom the ſaid examination is 


| had, effeCtually to proſecute the ſame perſon or perſons 


lo known to have committed the ſaid robbery, by in- 
dictment or atherwiſe, according to the due couile of 
the law of this realm.” : | £2 

In the conſtruction of this clauſe of the ſatute, the 
following points have been holden : : 

That if the party does not know the robbers at the 
time of the robbery committed, though he happens to 
know them afterwards, it is not material. MAfarch 11. 

It was holden by three Judges againſt one, that the 
party's ſwearing that he did not know the robbers, with- 
out adding, nor any of them, is not ſuſſicient ; becauſe 
not purſuant to the ſtatute, and becauſe on ſuch equivo- | 
cal oat the party cannot be puniſhed for perjury. Ny 
21, Bateman's caſe. 3 Lev. 328. 8. P, 

It hath been adjudged, that the oath may be token be- 
fore a Juſtice of the county, though not in the county 
at the time of adminiſtering it ; as where a robbery was 
committed in Berks, and a Juſtice of that county refid- 
ing in London, the party was ſworn before him accor- 
ding to the ſtatute in London, and it was held ſufficient; 
for the juſtice as only as a miniſterial officer, and as ap- 
pointed by the ſtatute, and nct in a judictal cepacity as a 
Juſtice of the peace. 1 Fones 239, Hilier v. The Hun- 
dred of Benhurſt, | 
Tf inan ation on the ſtatute of the hue and cry it be al- 
ledged, that the oath was taken beſore a Juſtice of peace 
of Yorkfhire, this will be ſufficient, although obiectcc, 
that there is no ſuch juftice ; becaufe that in every riding 
they have ſeveral commiſſions. Hee 2 $17. 45. 

As to giving bond for payment of coſts, by fiat. 5 
Geo. 2. cabs 10, it is enacted, *% Phat before any action 
commenced, the party ſtall go before the chief clerk, or 

fecandary, 
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ſecondary, or the alazer of the county wherein ſuch rob- 
bery ſhall happen, or the clerk/of the {ita of that court 
wherein ſuch aQion is intended to be 

reſpective deputies, or before the ſheriff of the county 
wherein the robbery ſhall happen, and enter into a bond 
to the high conſtable, or high conſtables of the hundred 
1 which the robbery ſhall be committed, in the penal 
ſam of one hundred pounds, with two ſufficient ſureties 
to be approved of by ſuch chief clerk, ſecondary, filazer, 


or clerk of the pleas, or their reſpeCtive deputies, or the 


ſheriff of the county, with condition for ſecuring to 
ſuch high conſtable or high conſtables (who are hereby 
impowered and required to enter or cauſe to be entered an 
appearance, and alſo to defend ſuch aCtion,) the due pay- 
ment of his or their coſts, after the ſame ſhall be taxed 
by the proper officer, in caſe that he, ſhe, or they (the 
plaintiff or plaintifis in ſuch aCtion) ſhall happen to be 
nonſuited, or ſhall diſcontinue his, her, or their aCtion, 
or in caſe that judgment ſhall be given againſt ſuch plain- 
tiff or plaintiſts on demurrer, or that a verdict ſhall be 
given againſt him, her, or them.” 


And it is farther enated, by the ſaid ſtatute, © That 


when any ſuch bond as above mentioned ſhall be entered 
into before the ſaid ſheriff, ſuch ſheriff ſhall immediately 
certify the ſame- in writing to the chief clerk, or ſecon- 
dary in the court of King's Bench, or his or their depu- 
ty, or to the filazer of the ſaid county wherein ſuch rob- 
bery ſhall be committed, or his deputy ; in caſe the ac- 
tion be-intended to be brought in the court of Common 
Pleas; or if in the court of Exchequer, to the clerk of 
the pleas, or his deputy ; which certificate ſhall be de- 


zer, or his deputy, before any proceſs ſhall iſſue for the 
commencement of ſuch ſuit as aforeſaid ; and ſuch chief 
clerk, ſecondary, filazer, or clerk of the Pleas, or their 
reſpeQive deputies, or the ſaid ſheriff, ſhall not take any 
greater fee or reward for making ſuch bond than five ſhil- 
lings over and above the ſtamp duties, nor ſhall any ſhe- 
riff take any greater fee or reward for making, nor ſhall 
any ſuch clerk, ſecondary, filazer, or clerk of the pleas, 
or their reſpeCtive deputies, take any greater fee or re- 


ward for recciving and filing ſuch certificate, than two 


ſhillings and ſix pence ; and ſuch chief clerk, ſecondary, 
filazer, or clerk of the pleas, or their reſpeQtive depu- 
ties, and ſheriff, as aforeſaid, are hereby required to de- 
liver over gratis (upon reaſonable requeſt made for that 
purpoſe) all and every ſuch bonds, to be by them reſpec- 
tively taken purſuant to this. preſent aA, to the high 


conſtable or high conſtables to whoſe uſe the ſame ſhall be. 


taken as aforeſaid.” | 


6. At what time the afion 1s to be brourht ; what evidence 
will maintain it ; and what ſhall excuſe the hundred. 


By the 27 Eliz. cap. 13. par. 9. it is enaCted, that. 


no perſon or perſons robbed ſhall take advantage of the 
ſtatutes, to charge any hundred where any ſuch robbery 
ſhall be committed, except he or they ſo robbed ſhall 
commence his or their ſuit or aCtion within one year next 
aſter ſuch robbery committed, 


In the conſtruftion whereof it hath been holden, 


that if any perſon be robbed the gth of Oeber, 13 Fac. 


and ſo laid, and the teſte of the writ be the gth O06. 
14 Fac. that this is not purſuant to the ſtatute ; and 
that in this aCtion, which is penal againſt the hundred, 

there is no reaſon 'to exclude the day on which the fact 
Was done, nor to make ſuch conſtruction as 1s done in 
proteQtions and the inrolment of deeds, which have 
always received a benign interpretation. Heb. 139, 140. 
Mor 8:8, pl. 1233. 1 Brownl. 156. $S. C. Norris v, 
Hundred of Gawtry, | | | 

In an aftion on the ſtatute of hue and cry, the plain- 
tif made oath according to the ſtatute, and :vithin twen- 
ty days brought a writ, and becauſe it was vicious, let it 
tall; and after the twenty days took a new one, with- 
out making any oath a-new, or entering any continu- 
ances between the ſaid writ and that z and the court held 
clearly, that the ſecond w:it was not brought according 


to the ſtatute ; ſor ſo they ſaid, that proviſion 1n the ſta- | 


| tute would be to no manner of purpoſe, 1 $i. 


rought, or their | 


. dred of Barnham and Stone. 
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| 139. 1 
Keb, 495 S. C. Newman v. Inhabitants of Strafford. 
| An aQtion was brought by the maſter, on the ſtatute 
of Iinton, for a robbery committed on his ſervant, in 
| which he declared of an affault and battery done to him- 
ſelf, (though then fifty miles from the place,) alſo that he 
made oath that he did not know any of the perſons ; the 
iſſue was entered of record, and the jury appeared at the 
bar ready to try it ; but being for other buſineſs adjourn- 
ed to another day, the plaintiff obſerving his miſtake 
moved to amend, by declaring of a robbery qn his ſer- 
vant, &c. and it appearing that the year in which the 
action muſt be brought was expired, and conſequently 
the ation muſt be loſk if not allowed, the court, after 
long debate and conſideration of former ' precedents, ad- 
mitted him to amend. 3 Lev. 345, Bearcroſt ver. Hun- 


It ſeems that from the neceſlity of the caſe, the party 
himſelf that was robbed is to be admitted as a witneſs, 
but then his teſtimony muſt be corroborated by collate- 
ral proof and circumſtances, and ſuch as may induce a 
Jury to believe that a robbery was a&tually committed, 
and that the party loſt what he declared for. 2 Leon 12. 

| But it was held, that in an aQion againſt the hundred, 
no inhabitant of the hundred could be a witneſs, becauſe 
he was concerned in intereſt. 1 Vent. 351. - 1 Mod. 73. 
2 Keb. 73. Sho: n | 

But now by the 8' Geo, '2. cap. 16. reciting, that by 
the laws then in being, the perſon or perſons robbed may 
be admitted, in any aCtion to be brought againſt the 


| : : hundred, as a witneſs to prove the robbery, and the mo- 
livered by the party or parties robbed to the ſaid chief | 
clerk or ſecondary, or his or their deputy, or to ſuch fila- 


ney, goods, or effets whereof he, ſhe, or they, was or 
were robbed ; and yet no perſon inhabiting within the 
ſaid hundred, can be admitted as a witneſs for or on be- 
half of the ſaid hundred, by reaſon of the intereſt he or 
ſhe may have in the conſequences of the ſaid aCQtion, 
which is commonly very conſiderable ; therefore it is en- 
acted, © That in any aftion already brought; or to be 
brought, againſt any hundred, any perſon -inbabiting 
within the faid hundred, or any franchiſe thereof, ſhall 
be admitted as a witneſs for or on behalf of the ſaid hun- 
dred, in the ſame manner as if he or ſhe were not an in- 
Wane" thereof, but reſided in any other hundred what- 
oever,” | | | 


3. cap. 11. the robbers muſt be taken within forty days 
aſter the robbery committed ; alſo by the ſaid laws it was 
neceſſary that all the robbers ſhould be taken, to excule 
the hundred, 
7 Co.7..'1 Sid. 11; | 

But now as to this latter matter, by the 27 El:z. cap. 
13. par. 8, it is enaCted, © That where any robbery is, 
or ſhall be hereafter committed by two, or a greater num- 
ber of malefaCtors, and that it happen any one of the 
ſaid offenders to be apprehended by purſuit, to be made 
according to the faid ſormer mentioned laws and fſta- 
tutes, or according to this aCt, that then, and in ſuch 
caſe, no hundred or franchiſe ſhall in any wiſe incur or 
fall into the penalty, loſs, or forfeiture menticned either 
in this preſent aCt, or in any the ſaid former ſtatutes, al- 


though the reſidue of the ſaid malefaCtors ſhall happen to 


eſcape and not to be apprehended : any thing in this ſta- 
tute, or in the ſaid former ſtatutes, to the contrary not- 
withſtanding.” 1 

If a robbery be committed, -and bue and cry made, 
and afterwards, within the forty days, an inhabitant of 
the hundred finds one of the robbers in the prelfence of a 
Juſtice of the peace, who charges him with the robbery, 
and the Juſtice promiſes that he ſhall appear and be forth- 
coming, this is a taking within the ſtatute ; ſor being in 
the preſence of the Juſtice, it muſt be underſtood that he 
is in his cuſtody and power, and therefore not neceſlary 
to lay hold on him. 1 Vent. 118, 325, Raym. 221. 2 
Lev. 4. S. C. Meahwin ver, Fundred of Thiſlieworth, 

1f hue and cry be made towards one part of the coun- 
ty, and an inhabitant of the hundred apprehends one of 
the robbers within another, this 1s a taking within the 


ſtatute. 1 Yent, 118, 119. fer {lute Ch. }, : 
; F | » 'y 


2 Inſt. 569. 3 Lev; 320. Dyer 370. a. 


By the ſtatute of I/inton 14 Ed. 1. cap. 1. & 28 Ed. 
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By the 8 Cs. 2. cap. 16. it, is enacted, ** "That no 
nundred, cr (ranchiſe therein, ſhall be chargeable by vir- 
tue of any of the ſtatutes, if any one or more, of the fe- 
lons, by whom fuch robbery ſhall be commited, be ap- 
prehenced within the ſpace of forty days next after public 
notice given in the London Gazetie, as by the ſtatute 1s 
provided.” © Re | Tie OBE, 

And by the faid ſtatute 8 Geo. 2. to the intent that hue 
and cry may b2 made with more diligence and effect, and 
other perions encouraged to take ſuch felon or felons, it 


is enacted, ©* "That any perſon or perſons, who ſhall ap- 


pretend fuch felon or telons within the time herein be- 
fore limited for that purpoſe, whereby the hundred hath 
been actually indemnified or diſcharged from any ſuch 


action as aforelaid, ſhall, upon due proof thereof, upon- 


oth made be'ore two Juſtices of the peace, (which oath 
the ſaid juſtices are hereby alſo impowered and required 
to adminitter,) be intitled to the reward of 10/. which 
fum ſhall be raiſed upon the hundred by a taxation and 
atſeflment, to be made, and to be levied, and collected 
in the ſame manner as the other ſums of money, by this 
preſent aCt appointed to be raiſed upon the hundred, are 
directed to be aflefſed, levied, and collefted ; and ſuch 
ſum of 10/. which ſhall be ſo rated, aſſeſſed, levied and 
collected as aforeſaid, ſhall be paid tunto ſuch two Juſtices 
of the peace, within ten days next after the ſame ſhall 
de ſo levied and colleCted, to the uſe of the perſon or 
perſons who ſhall be thereunto intitled, as a reward for 
having fo apprehended ſuch felon or felons as aforeſaid ; 
and ſuch juſtices ſhall, upon reaſonable requeſt made for 
| that purpoſe, pay over and deliver the ſaid ſum to ſuch 
perſon or perſons accordingly, in ſuch ſhares and pro- 
portions as the ſaid Juſtices ſhall think reaſonable ; pro- 
vided always, that ſuch perſon or perſons ſo intitled to 
ſuch reward, ſhall not thereby be rendered incapable to 
be a witucls in any ſuch action,” | PT 


7. Hiv the money is 10 be levied, and each hundredor to 
contribute to the charges. | | 
By the 27 Zliz, cap. 13. par. 14. reciting, that al- 
though the whole hundred, where robberies and felonies 
are committed, with the hberties within the precinQ 
thereof, are charged by the former ſtatutes with the an- 
| ſwering to the party robbed his damages ; yet neverthe- 
leſs the recovery and execution, by and for the party or 
parties robbed, is had againſt one or a very few perſons 
of the ſaid inhabitants, and he and tney ſo charged have 
not heretofore had any means or ways to have any con- 
tribution of or from the reſidue of the ſaid hundred 
where the ſaid robbery is committed, to the great impo- 
veriſhment of them againſt whom ſuch recovery or exe- 
cution is had, by ſe. 5. of the ſaid ſtatute it is enaCted, 
« "That aſter execution of damages by the party or par- 
ties fo robbed had, it ſhall and may be lawful (upon 
complaint made by the party or parties ſo charged) to and 
for two juſtices of the peace (whereof one to be of the 
quorum) of the ſame county, inhabiting within the ſaid 
hundred, or near unto the ſame where any ſuch execu- 
tion ſhall be had, to afſeſs and tax rateably and pro- 
portionably, according to their diſcretions, all and 
every the towns, pariſhes, villages, and hamlets, as well 
of the faid hundred where any ſuch robbery ſhall be com- 
mitted, as of the liberties within the ſaid hundred, 
to and toward an equal contribution, to be had and made 
' for the relief of the inhabitant or inhabitants, againſt 
whom the party or parties robbed before that time had 
his or their execution ; and that after ſuch taxation made, 
the conſtables, or conſtable, headboroughs, or headbo- 
rough, of every ſuch town, pariſh, village, and hamlet, 


ſhall, by virtue of this preſent aCt, have full power and 
authority, withia their ſeveral limits, rateably and pro- 


portionably to tax and aſſeſs, according to their abilities, 
every inhabitant and dweller in every ſuch town, pariſh, 
village, and hamlet, for and towards the payment of ſuch 
taxation and aſſeſſment, as ſhall be ſo made vpon every 
ſuch town, pariſh, village, and hamlet, as aforeſaid, by 
the ſaid Juſtices : and that if any inhabitant of any ſuch 
rown, parith, village, and hamlet, ſhall obſtinately refuſe 
and [\Jeny to pay the ſaid taxation and aſſeſſment, ſo by 


-K--Q:Þ 
the ſaid conſtables, conſtable, headboroughs, or headho. 
rough, taxed and aſffeſſed ; that then it ſhall and may be 
lawful to and for the, ſaid conſtables and headboroughs 
and every, of them, within their ſeveral limits *,.; 
juriſdictions, to diftrain all and every perſon and perſons 
ſo refuſing and denying, by his and their goods and chat. 
tels, and the ſame diſtreſs to ſell, and the money thereof 
coming to retain to the ule aforeſaid; and if the goods or 
chattels ſo diſtrained and ſold ſhall be of more value than 
the ſaid taxation ſhall come unto, that then the reſidue 
of the faid money over and above the ſaid taxation ſhall 
be delivered unto the ſaid perſon or perſons ſo diſtrained” 

And it 1s farther enaCted, par. 6. ** That all and ever 
the ſaid conſtables and headboroughs, after that they haye 
within their ſeveral limits and juriſdiftions levied and 
collected their ſaid rates and ſums of money ſo taxed 
ſhall, within ten days after ſuch colleion, pay and deli. 
ver the ſame over unto the ſaid juſtices of peace, or one 
of them, to the uſe and behoot of the ſaid inhabitant or 
inhabitants, for whom ſuch rate, taxation, and afſefſmen: 
{ha'l be had or made as aforeſaid; which money ſo paid 
ſhall by the Juſtices, or Juſtice, fo receiving the ſame, 
be delivered over (upon requeſt made) unto the ſaid in. 
habitant or inhabitants, to whoſe uſe the ſame was col. 
leted.” 7] 

And it is farther enaQted, par. 7. © That the like tax. 
ation, aſſeſment, levying by diſtreſs and payment as 
aforeſaid, ſhall be had and done within every hundred 
where deſault or negligence of purſuit, and freſh ſuit 
ſhall be, for and to the benefit of all and every inhabj. 
tant and inhabitants of the ſame hundred where ſuch de. 
fault ſhall be, that ſhall at any time hereafter, by victue 
of this preſent aCt, have any damages or monty levied of 
them, for or to the payment of the one moiety, or half of 
the money. recovered againſt the ſaid hundred where any 
robbery ſhall be committed.” | 
Tt hath been holden, that a perſon occupying lands in 
an hundred, although he hath no houſe or dwelling 
there, is an inhabitant within the meaning of the ſta- 
tute, for that otherwiſe the ſtatute might be eluded. 2 
Sand. 423. Leigh. v. Chapman. | 

It is ſaid, that a perſon, though not an inhabitant at 
the time of the robbery committed, but becoming one 
before the judgment, ſhall contribute to the charges, 
March 11. but Hutt. 125. 8. P. cont. | | 

. And now for the more equal rating and levying the 
money, for which the hundreds are chargeable, by the 
8 Geo. 2. cap. 16. it is enacted, ** that no procels for 
appearance in any aCtion to be brought upon the ſaid ſta- 
tutes, or either of them, againſt any hundred ſhall be 
ſerved on any inhabitant thereof, ſave only upon the high 
conſtable, or high conſtables of the hundred wherein the 
robbery ſhall happen, who is and are hereby required to 
cauſe public notice thereof to be given in one of the 
principal market-towns within ſuch hundred, on the next 
marketday, aſter heorthey ſhall be ſerved with ſuchprocels; 
or if there ſhall happen to be no market-town within ſuch 
hundred, then in ſome pariſh church within the hundred, 
immediately after divine ſervice, on the Sunday next af- 
ter his or their being ſerved with ſuch proceſs ; and he or 
they is and are alſo impowered and required to enter or 
cauſe to be entered, an appearance in the ſaid aCtion, and 
alſo to defend the ſame for and on behalf of the inhabt- 
tants of the ſaid hundred, as he or they ſhall be adviſed; 
and in caſe the plaintiff or plaintiffs in ſuch aCion ſhall 
recover and obtain judgment therein, that then no pro- 
ceſs or execution ſhall be ſerved- on any particular inha- 
bitant or inhabitants of the ſaid hundred, or any fran- 
chiſe within the precinCt thereof, nor on the ſaid high 
conſtable, or high conſtables ; but the ſheriff, or his ot- 
ficer, ſhall, upon the receipt of any writ or writs of 
execution to him direfted, in purſuance of the aid judg- 
ment. (inſtead of ſerving the writ or writs on any inha* 
bitant or inhabitants) cauſe the ſame to be produced, and 
ſhewn gratzs, unto two Juſtices of the peace of the coun- 
ty, riding or diviſion, (whereof one to be of the quorum), | 
and reſiding within the faid hundred, or near unto the 


fame, who ſhall thereupon, with all convenient ſpeed, 
cauſe ſuch taxation and afleſſment to be made, and to Þ* 


k) 


levied 
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as by the ſaid Natuite 27 EL. ate to evy and colleEt th eame))[ſNid 


withio ten days after ſuch colleQtian, to the ſheriff of the; 
coonity oy n'the robbery ſhall happen, ito ghe vic, apd be- 
hoof of the þ aintiff or plaintiffs in ſuch a&tion, for fo much! 
as the cofts and damages of him, her, or them recovered. 
ſhall amount. to, and to the uſe and behoof of. the faid, 
high cenſlable or bigh conſtables, for ſo much as -his or 
their expences'in defending the, ſaid aQion all amount 
to, of which the ſaid high conſtable oc high conſtables: 
ſhall give in an account, and make due proof upon oath, 
to the ſatisfaction of the ſaid Juſtices, beſdfe.;ny fach taxa-! 
tion and aſſignment ſhall be, made for the reimburfing ſuch! 
high conſtable or high conſtables {which. oath, the fad! 
vſtices are hereby impowered and required te adminilter,)) 
and ſhall in ſuch expences bave no farther allowance to- 
_ ward paying an attorney to defend the ſaid aQtian, than | 
what ſuch attorney's bill ſhall be taxed at by the proper, 
officer of that court where ſuch ation ſhall be brought, 
which the ſaid - high conſtable or high conſtables ſhall 
cauſe to be taxed tor that purpoſe.” DE Ns | 
And it is farther enaCted by the ſaid ſtatute, © That 
the ſum or ſums of mone) 
livered to the ſheriff of the county, as herein before 
mentioned, ſhall (upon reaſonable requeſt made) be by 


him paid and delivered dver to the ſeveral parties. who| 


ſhall be intitled to receive the ſame, ' without any deduc- 
tion, fee, or reward whatſoever.” 
And that ſufficient time may not be w 
taxation and affeſſment co be duly made, and. for the | 
money to be collefed and levied thereupon, after ſuch 
writ or wfits of execution ſhall be ſhewn to ſuch Juſtices, 
and before the ſheriff ſhall be obliged to make a'return: 
thereof, it is enacted, ** That no ſheriff ſhall be called 
upon or required, to make'any return to any ſuch wiit or 
writs of execution, as ſhall iſſue or* be made out up- 
on any judgment which,ſhall be recovered in any aCtion, 
brought apainſt' any hundred by virtue af the above 
mentioned ſtatutes, or either of them, until aſter the ex- 
piration of ſixty days next aſter the day whereupon ſuch, 
writ or writs ſhall be delivered to the faid ſheriff, who 1s 
hereby "required to indorſe on the back thereof the day 
on which he xeceived the fame.” x CT it > 
And whereas it is reaſonable, that the ſaid bigh con- 
ſable or biph conſtables ſhould be indemnified as to all 
charges, which he or they ſhall neceffarily expend in de- 
tending any {uit in purſuance of [this preſent aCt, and 
that proviſion ſhould be made for reimburſing him or 
them not only of ſuch expences as ſhall be over and above 
the taxed eofts, to be paid by the PlaintifF or plaintiffs, 
in caſe of a nonſuit, diſcontinuance or_ judgment;on de- 
murrer againſt bim, her, or them, or verdidt {for the de- 
fendants as aforeſaid, but even ſuch taxed coſts alſo, in 
caſe the plainti{F or plaintiffs, and hts, her, or their ſecu- 
rities, who ſhall be bound for the payment thereof, ſhall 
happen to become inſolvent ; it is therefore enacted, 
* That if any plainti{F or plaintiffs in any aQion to be 
brought again{t any hundred {hall be. nonſuited, or ſhall 
diicontinue his, her, or their aCtion,,or ſhall haye a Judg- 
ment on demurrer given, or a verdict pais againſt him, 
her, or them, it ſhall and may be lawful for any two juſ- 
uices of the peace, (ſuch as herein before mentioned) up- 
on complaint to them made for that purpoſe, and upon 
account given in by ſuch high conſtable or high con- 
ſtables, and proof made upon oath, to the ſatisfaction, of 
the ſaid Juſtices, of ſuch expences neceſſarily laid, out as 
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rily expended in defending ſuch. aCtipng. wherein ſuch 
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LN fa ti, ſhajl, be made, appear, upon, oath to the 
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, lticey ofthe peace{which ;oath-the laid Juſtices.are 
hereby, ao. jnpowmered and, required to adminiſter, ) to 
theis faligfactionerthat {ach , plaiggiff or -plaintiffs,, and 
alſo 15 or theirſureties, 1S and are in olvent, {o._ that the 
aid high;con{table or high gopſtables cam have-no relief 
as. to.tuch.taxed coſts by them). expended in, ſuth defence 
is afoteſaid (fave only, by the power herein after, given 
it, hall and | may. be lawful to and 
s of the. ,peace to' make and-cauſe a 
d afleflnent to. be, made, and, to, be Jevied and 
| the, {ame mannex, as is direCted in and, by the 
.afo. atute made,, 27 Eliz. in order thereby,to reim- 
burſe ſuc high cenſtable or high conſtables: ſuch taxed 
colts, as by reaſon of ſuch inſolvency he or they ſhall not 
be able to recover and receive of and from the plaintiff 
or plaintiffs in the aQtipn, or his or. their ſecurities, as 
aforeſaid.” Ts. ek its 5 C4reh Hs 
_ And its farther.enatted,, * That (he ſeveral ſums of 
moneys, which ſha \- be; ſo rated and,aflefſed,. and levied 
and cgllectcd as, aforeſaid, for the, reimburſement of the 
expences, ugceflarily ſuſtained by ,any high conſtable or 
high conllablcs, in, defence. of an, aftion.brought. againſt 


for two ſuch Juſtice 
taxation an 
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gh conltab 
the hundred upon the ſtatutes above mentioned, or either 
of ,them, in,jcafe,,of any judgment, giyen againſt ; the 
gown or plaiatiffs, ſhall be, paid within ten days after 
uch;coltetion, unto the ,faid Juſtjces,. or. one of; them, 
to the uſe, and bchoof of ſuch high. conſtable;or high/gan- 
ables, to, whom the faid Fulliges ſhall, pan requeſt, pay 
and deliver over the fame.” , 1 
And it is farther enacted, © That the Juſtices of peace, 
by whom ſuch taxations and, afſeſments as aforefaid ſhall, 
in purſuance-of the ſaid, ſtatute made tin 27 £lisz. and al- 
fo of this preſent a&t, be made, hall. limit and appoint, at 
their diſcretion,; {ome .certain reaſpnable. time within 
which ſuch taxat;ons, aud alieiments ſhall be ;levied and 
colletted, which ime, ſhall not exceed thirty days); and. 
alſo that if any, ſuch;glhcer,or offigers, who: ar. to-lgvy 
and, collec ſuch taxations? and aflſeſimagnts as afosgſajd, 
ſhall, refuſe, or_negle&, to, levy, and: collet the, ſame 
within ſuch, time, as. ſhall he- liwjted, and, appointed by 
the: faid Juſkices,of the ,peace for their dqing - thereof, or 
ſhall refuſe or negleCt to pay and deliver over. the ſums of 
money fo levigd.aad, colleQted, -to the faid ſheriff, and alſo 
to the faid: Juſtices, in ſuch manner125s,the; fame; in the 
ſeveral cafes herein before,mentioned axe -reſpegtively gi- 
rected to be paid, within the reſpeQire times herein be- 


as 


fore limited.,for. ſuch payment thereof ; every, ſuch officer 


ſhall, for every ſuch refuſal, or neglect, forfeit double the 
ſum appoipted.gg be by him levied and eolleQed as afore- 
is & ow a \do 6.4 {OT Yr REES! 140-439 k&yt4} <0, 

"> Rat. ' 22 Go. 2. cap..24. No perſon ſhall recover 
againſt any inbabitants of any hundred, in any aQtien,'on 
any of the, (tatutes;of hye'and-cry,- more; than 200/. un- 
leſs the perfons robbed, at the;time of ſuch robbery for 
which ſuch aCtion is brought, be-in company two at leaſt, 


to atteſt the truth of being fo robbed. WY eir#) 
By: ſtat:, 22, Geo, 2, G1 46: ſeit. 34+'! No writ of exe- 
cution againſt he. inhabitants of, any , hundred on any 
judgment obtained by virtue of any act of parliament 
ſhall be levied on apy particular inhabitant -of ſuch hun» 
dred ; but the ſheriff ſhall on receipt of every ſuch writ, 
produced to go; Fuſtices of Peacey 
as is, direted by 8 C20. 2. cap. 16. /ef?. 4- and there- 
"upon''the- ſaid. Juſtices hall, as iv dicefted; by the ſaid 
act, cauſe a. taxation to be made and calleted. for'/pay- 


aforeſ2id (which oath the ſaid Juſtices are bereby im-_ 
Vox. Il. N*® 124. | 


| ing the coſt and damages recovered by the plaintiff, and 
| sf all 


v11 «(uth hecefſary | expences 'as any” inhabitants | of ſuch | that they | ſhall rigt be received without” particular 11! 
 bundred' ſhalt hs ht at in Rag fuch 106, the, of court for that purpoſe. Mic. g IV. 9 w—_— "vg 
fame ibeing Grit-proved 68. vath, add the attorney's bill | Roll of court, ( Retutus curie) The: court-rall jn, 7) | 
being firſt taxed 3 and the ſums fo colleCted ſhall within' manor, , wherein the rames, rents. and ſervices of. th 
the/time by the faid att 'Iimited* be paid to the ſheriff, | teoants, vere copied, and. incolled:\.- P;r coruſum, c vo. 
and by him paiFovet*to the 'perſoris intitled to the ſare, tenere; by copyhold Matildis le Tailu\ tenet per. rg. 
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without'deduCion'or fee, © © © "OIOTET Rks curiz pnum meſſuogium, on \ Parogb, Antiq, 7, 
A Kobber?,” Lamb. Firejr. Hb. 2. cap. b, intetpreteth|| * Kotis offire of the Chancery, Ancientſy. called \g, 


them'to/be mighty thieves ; they are called in L: tin 79- mus converſarum, is the, houle'that” 1 | built: by King 
batores; ſaith Spelman, being Latrones validi qui im perſe- Henry the Third, proce \conyerzed, to the, Chxiſtizy 
nas hominum inſlientes bona ſua'diripiunt, bh [faith;'b t Edward the” Thud expelied, them for their 

Rovberſmen, or Roberdſmen, Were another fort” of wickedneſs, 'and « pared the place tor the, cuſtody, f 1 ; 
great thieves, mentioned FE E. 3-1 . and 7 R. 2. cop. 5. [rolls and records in Chancery, the maſter where of ja 
Co. 3 Inft. fol. 197. fays," Rebin 'Hoo4 lived in Richard|ſecand perſon in Chancery, and in the abſence gf the 
the Firll's time on the borders of England and Scotland by | Lord Chancellor, or Lord Keeper, fits; as judge, beiu 
robbery and ſpoil, and that theſe roberdſmen took name [commonly called The Maſter of the Ra.ls. Cowell, edi 
vole ED ESI en Ne In 2, 1727. OE OE Ct pF Henfat 

Kochefter, Oyſter fiſhety in 'the, Medway how regu- Kalls of the Erchequer. See Rolf, © | | 
lated by the corporation of ''Rochefler, '2 Geo. 2. tap." 19. Rolls of partiament, (Rotuli de /parliaments) The 


L 


For repairing Rechefter bridge, 27 El. c. 25, ns manuſcript —_— or rolls of the proceedings of our ol4 
Rochettet, (Francis, Lord Biſhop' of) Subjefted to pains parliaments. For before the uſe of. printing, and. till the 
-and' penalties; '9 Ges. 12 6917 *.S.:- ,* "41000 of Henry VII. our ſtatutes were all ingrofſed in 
Bochet, 1s that linen garment which is worn by bifhops, | parchment, and, by virtue of the King's; writ to the 
gathered at the wriſts, and diffefs from a ſurplice, for | purpoſe, proclaimed openly in every county.——In theſe 
that hath open fleeves changing down; but a recher|rolls we have likewiſe a great many deciſions of diflicy|c 
bath cloſe ſleeves. Lindewade, lib. 3. tit. 27. |points in, Jaw, which were frequenily,in former 1ig;e 
Rock ſalt. See Salt. | | referred to the determination of this ſupreme court by 
Jivd, Raga terre, Is' otherwiſe called a perch, and is |the inferior ones of both benches, tc. . See. Nithulſir's 
a meaſure of ſixteen foot and a half, and in Staffard/bire "% Hifterical Library, par. 3. Þ- 45.00 Eo 
twenty foot, to meaſure land with. See Perch. alls of the Tempic. Ia the two Temples is a roll 
7 Rodknight?, or Kadknghts (from the Saxon rad, | called the Calves-head-rol!, wherein every bencher is tax. 
i. e. equttatus, and cynt, mimſler,) Wevye certain ſervitors, [ed yearly at 2s. every barriſter at '1s. 69. and eyzr 
which held their lands by ferving their lords on horſeback. | gentleman under the bar at 1*. to the cook and other 
Bratton, lib. 2. cape 36. num. 6. ſaith of them; Debent | officers of the houſe, in conſideration of a dinner of 
equitare cum Domino juo de manerio in manerium, vel cum| calves heads provided in Eofter-term, Orig. Juritd. fol, 
Domini uxore. Fleta, lib. 3. cap. 14. ſeft. Continetur. | 199. b, ene AE ot oy OLE: 
Rogation week,- (Dies Rogationum,) Is: a time well] ome, The King and the great men to aid one an- 
known to all, and is ſo called, becauſe of the ſpecial de-|other in proſecuting ſuch as ſue to Rome, 38 E4. 3, /t, 
votion of prayer and faſting then enjoined by the church|2. c. 4. © Do EO ARON T5 Tn: 
to all men, for a preparation to the joyful remembrance] None ſhall pay more for firſt fruit, than was anciently 
of Chri/?'s aſcenſion, from which time to Trinity Sunday, | paid, on pain of general forfeiture, 6 47.4. 1. 
matrimony is forbidden to be clebrated. Corell, edit.| All the dependence on the, ſee of Rome aboliſhed, 24 
 þ > Ro 1H. 8.c. 12. 25 H..8.c.19 &' 20. :28:H: 8. 16... 
Kogue, (from the French rogue, i. e. arregans,) Signi-| Appeals to Rome. prohibited, 25 HH. 8.c. 19. FE 
fies an idle ſturdy beggar, who wandereth from place to| Bithops preſented by the King may be conſecrated by 
lace, without licence, after he hath been by Juſtices, |an archbiſhop, or two biſhops, 25 H. 8. c. 20. /. 1. 
beſtowed, or offered to be beſtowed on ſome certain place] No firſt fruits, &c. to be paid to Rome, 25 H.8.:. 
of abode; who, for the firſt offence, is called @ rogue f 20, 2. FN FOIA E FIN > 5p? 


the firſt degree, and puniſhed 'by whipping and boring] Peter Pence and other impoſitions payable to, Rome abo- 


through the griſtle of the ear, with a hot iron, an inch |[liſhed, 25 H.8.c. 21 _- IC | 
| | in compaſs. And for the ſecond offence is termed al The penalty of ſuing to Rome for, diſpenſations, 25 
rogue of the ſecond degree, and put to death as a felon, if| Z. 8. c. F 23; 7 $i ra ac | 
he be above eighteen years old. Hee the ſtat. 14 Eliz. 5.|] The effect of bulls granted to monaſteries, 25 H. C. 
18 Eliz, 3. and 36 Eliz, 17. and Lamb. Eiren. lib. 4.|c. 2. ſ. 23, &c. F:: 
cap. 4+ vee Dagrant. | | | 


| | Every perſon to abjure the biſhop of Rzme, on pain 
Rogus, '(Lat.) a great fire, wherein dead bodies] of high treaſon, 28 H. 8.c. 10. S | 
were” burnt; and ſometimes it is taken only for a pile} Repeal of all ſtatutes made againſt the ſee of Rome 
or ſtalk of wood.' Clauf. 5 Fen, 3 [ſince 20 J.8. 1& 2P. Mc 8. | 
Roll, ( Rotulus, ) Signihes a ſchedule of paper or parch-] The penalties of bringing bulls, Agnus dei, ©c.. from 
ment, which may be turned or wound up with the hand| Rome, 13 El. c. 2. | | 
to the faſhion of a pipe. Staundf., Pl. Cor. fol. 11. off Concealing bulls, miſpriſion of treaſon, 13 E!. c. 2, 
which there are in the Exchequer ſeveral kinds. A<{/e@. 5. bo odd I Tp 
the Great wardrobe roll, the Cofferers roll, the Subſidy roll, Withdrawing any to the Romihh religion, or being 
&c. . Of which ſee the Profiice of the Exchegurr Court,| withdrawn, high treaſon, 23 EL. c. 1. | | 
fol. 75. | age Crt RT || The penalty of faying or hearing maſs, 23 E. c. 4 
Rolls are parchment on which all the pleadings, me-|/ef. 4. | | 
 morials, and aQts of courts are entered and filed with the} Jeſuits and. prieſts baniſhed, 27 El. c, 2. 
proper officer; and then they become records of the] A popiſh prieſt, born a ſubject, being within the reaim, 
court. 2 Lill. Abr. 149. And by a rule made by the treaſon, 29 El. c. 2. /.3. OY w 
court of King's Bench, every attorney 'is to bring in his| 'Subje&s in popiſh ſeminaries abrozd not returning, 
rolls into the office fairly ingrofled by 'the times thereby | guilty of treaſon, 27 £1. c. 2. /. 5. mw 
limited, iz, the rolls of Trinity, Michaelmas and FHilary) ' Sending relicf to popiſh ſeminaries prohibited, 27 El, 
terms, beſore "the eſloin day of every ſubſequent term ;|*. 2. /. 6. | h | 
and the rolls of Zafter term before the firſt day of Trinity] The penalty of not diſcovering a Jeſuit prieſt, 27 E:. 
term; and no attorney at large, or any other perfon,|c. 2.'/. 13.” ' 
ſhall file any rolls, Ee. but the clerks of the chief clerck:| Koma-peditar, Were pilgrims ſo called, becauſe they 
of this court. Ord. B. R. Mich, 1705. If rolls are|travelled to Rome on foot. It is a word mentioned 1! 
not brought into the otfice in time, it has been otdered; Matt, Pariſ, anno, 1250. and in other hiſtorians» 
04h? B_es AGE Erth SIO% IRL-QTTE ue RE 


Jie” 


 narius Sandli Petri & hearth-peny), Is 


in repro” Tnmwus er 1 It w 1 anvual tribute of one 
penny from every mily, paid'yearly t6 Rome, at the feaſt. 


Mb Y ” 7 - Y # ? 
R' O'U 


{Ronte-Scot (Ro/0b ve} Romeſer, Romepeny, alias de- 


& "hear compounded, of 
"va 


Rome and 'Scot, from the Sax. Scot, ſymbolum. Mar. 


Waſtin. fays, it was Conſuetuds AÞdjlolice, a qua” Hequr rex, 


EE ib epiſeopus vel putopils  abbas vel prior, aut quilibet 


was an annual tribute of one 


f $/,Peter-ad' Finoula, being'the rſt of Augu/?. Camden 


*in- bis Brit. ſays, "Offa, the Saxon, firſt granted it; but 


"hers, that Tn; a King of the Jo Saxons, being in 


iterimage/at | Rome, "anno 725, gave it as an alms, and 
bh fir{t forbidden by "Edward the Fhird. It amounted 
to three hundred marks and a noble yearly. See Leg, 


1. c.12. Rog. Hoveden. par. poſter, ſuor. Annal. fol. 
mo in vita Hen. L 2nd fee — ir $07 and Heazths 
penny. "This payment was abrogated 25H. 8. 25. re- 
toced 1 & 2 P. & MJ. but utterly aboliſhed 1 Eliz, 1. 
See Spelman's Gloſſary, verbis Romeſcot, Romefeah, Rome- 
penny. This mark of ſlavery was a burthen and a ſcandal 
'0 the "Engli/þ nation. Our free-born anceſtors often 


complained of 'it. It was one of the complaints of 


| —— in parliament, 8 Fohn, A. D. 1206. when the 


 FEbor, 


\ 


| horned beaſts, 


ing iſſued out this writ of redreſs : Rex archiepiſcopis, 

epiſcopis, abbatibus, archidiacenis, & omni cdlero apud ſanttum 

num 

roof militum & aliorum fidelium noſtrorum, audivimus 
quod non folum in laicorum gravem perniciem, ſed in totius 
rezni_noſtri intolerable i - yp ſuper Romelſcot preter 
conſuetudinem folvende— Mandamus—ne contra regnt noſtri 
confuetudinem aliquid novum flatuatis.—Te/le me ipfa apud 
26: die Maii, anno regnt neſtri. 8 Cart. Jo. 
m. 1. Cowell, edit. 1727, © WT: 

Rood of Land, /Reda terre,) the fourth part of 
acres 5 Eliz. cap. 5. 

Roof-tile. See ClleF. 

Repee, Old ones may be imported duty-free. 11 Geo. 
1; cap, 7- ſrt. 10.» | 7 

Recs, A kind of ruſhes, whiclt for ſome tenants were 
obliged by their tenures to furniſh their lords with. 
Cowell, edit, 1727+ | . 

Roſjetum, A low watry place of reeds and ruſhes ; 
And hence the covering of houſes with a thatch made of 
reeds and ruſhes was called —_ Ibid. 

JRoſland, heathy land, or land full of ling; alſo Wa- 
tery or mooriſh land, from the Br. Rhos, 1. e. Planites 
irrioug, 1 Inſt. fol. 5. a. & Camd. Brit. fol 190. 

Lothec-beafts, (Sax. Hryther ;) Under this name are 
comprehended oxen, cows, ſteers, heifers, and ſuch like 
Stat. 21 Fac. cap. 18. 

Rotuius Wintoniee, Domeſday book ſo called, becauſe 
it was of old kept at Wincheſter, See Domeſday. Spel- 
man in his Gloſſary ſays, there was another roll called rotu- 
ius Wintaniz, made long before that by King Alfred, con- 


an 


_ cerning which, hear J/nguiphus ſpeaking of Domeſday 


book. Talem (ſays he) Rotulum & multum ſimilem ediderat 
quondam Rex Alfredus, in guo. totam terram. Angliz per c0- 
mitatus, centurias, & decun tas deſcripſerat, &c. | 
Rout, ( Routa, turma, cohor:) A company or number, 
but in a legal ſenſe fignifies an aſſembly of three perſons, 


or more, going forcibly to commit. an unlawful act, though 


\ it more largely. Bro, tit. Rrot, 4, 5 


they do it . not. et. Symbol. part 2. tit, Inditments, 
ſea. 65. ſays, a rout 15 the ſame which the Germans yet 
call rot, meaning a band, or great company of men ga- 
thered together, and going to execute, or indeed execut- 
ing any riot or unlawful att. But the ſtatute of 18 £. 
3. flat. 1. cap. unico, which gives proceſs. of outlawry 
2yainſt ſuch as bring routs into the preſence.of the Juſtices, 
or in affray of the people ; and the ſlatute of 2 KR. 2. 
cap. 6. that ſpeaks of riding in great routs to make entry 
into lands, and beat others, &c. do ſeem to underſtand 
n So that a rout 
ſeems to be an unlawful aſſembly, and a riot the diforderly 


| fat committed by ſuch uniauful aſſembly. Howbeit two 


things are common; both to riot, 'rout, and unlawful af- 
ſembly. "Che one, that three perſons at leaſt be gather- 
ed together: the other, that being together they do 


- diſturb the -peace, either by words, ſhew of arms, tur- 


bulent geſture, or actual violence, &c. Lamb. Erin. 
lib. 2. cap. 5. See Kidt. 


(The form of which you may 


gative, Some of theſe are ſy 


—— 


cap. 5. and Matheum de affliftis v 
feuds, gue int regalia, where he reckons 


mentaries in lib. 2, Feudor. 
and Regal. 


rivers and running waters. Cowell, edit. 1927. 


8. 


conwocatis ſalutem. Conguerente univerſitate comitum, | 


ſet. 23. 


2dit. 1727. 


(ry # CF) 
PETE ns Wh. 
KR opal Aſſent, ( Regius afſinſuss) Is that offent which 
the Kit g gives to. a. thing ſormerly done by others, as to 
the eleCtion of a Biſhop by Dean and Chapter ;,which 
given, then he ſends a ſpecial writ for the taking of /zalty. 
| « | I ſeein #&. N, B, fol, 110. 
And to a hill paſſed in both Houſes of oor be cn 
Jur, fol. 8. which aſſent in Parliament being once given, 
the bill is ;3ndorſed with theſe words, Le Roy le weult, i. e. 
1t pleaſes the King, But if he refuſes to agree to it, then 
_ Le Roy Saviſera, i. e. The King will adviſe. Cowell, 
edit. 1727. a dk 
Ropalties, (Regalia vel regalitates, ) Are the rights of 
the King, jura Regis, otherwiſe Called the King's Prere. 
as the King may, grant 
bigh that they may. nor 


unto common perſons; Gmc 


be ſeparated ;from his crown privative, as the Civilians 


call it, though cumulative they may. See. Brafon. 4jb, 2. 


pon the title of the 


= twenty-five 
otoman's Com- 


cap. 56. and ſee P;erogative 


| Ropnes, Streams, currents, or other uſual 


ſpecial particulars of royalties, See alfo 


paſſages of 
Mooſvn, (town of) Reduced to one pariſh, 32 Hen. 
fe BG | | 
Rozin, In what ſhips to be imported, 12 Car. 


18. /ed?. 8. Importation of it from the Neth 
Germany ;. how prohibited, 13 . EU 


2. cap. 
erlands, or 


& '14 Car. 2, cap. 11 
To what duties liable on importation, 4 is. & 


AM. cap. 5. ſet. 2. Bringing it from Scotland how re- 
warges, 13 an #. L640 oC TER neg 

Kubice, May be imported duty-free, 6 Geo. 2.9. 

fiudmas:-Day, (From the Sax. Rode, crux, and maſi- 
day. 1. e, feaſt-day) the feaſts of the Holy Croſs ; which 
are two, viz. The Third of May, the Invention of the 
Croſs; the other is the 14th day of September, called 
Hoiy-rood day ; and is the Exaltation of the'Croſs, Cowell, 


& 


Rules of Court. Attornies are bound to obſerve the 
rules of the court, to avoid confuſion ; alſo the plaintiff 
and defendant in a cauſe are at their peril to take notice 
of the rules made in court touching the cauſe between _ 
them. 2 Lil. Abr. 492, 493. The court will not make 
a rule for a thing which may be done by the ordinary 
courſe ; and if the court be informed that they have made 
ſuch a rule, they will vacate it. Mich. 22 Car. 2. B. 


R. And if a rule be made by the court grounded upon 


an affidavit, the other fide may move the court againſt 
this rule ; and thereupon ſhall bring into court a copy. of 
the afhdavit and rule made, that the affidavit may be read, 
to put the court in mind for what reaſons they made the 
rule, and whether there be ſtronger reaſons for the vacat- _ 
ing of it than there were for the making of it, or not. 
2 Lil. 494. Where a rule of court is made, and it is not 
drawn up and entered before the continuance day of the 


ſame term,-the clerk of the rules will not draw it up af- 


terwards until the court be moved, and ſhall again order 
it to be entered. Paſch. 1656. For breach and con- 
tempt of a rule of court, an attachment lies; and if a 
rule of court is made betwixt parties by their conſent, 
though the court would not have made ſuch rule without 
their conſent, yet if either party refuſe to obey ſuch a 
rule made, the court will upon motion grant an attach- 
ment againſt the party who diſobeys the rule. Hl. 1655. 
But generally an attachment is not grantable ſor iſobe. 
dience to any rule, unleſs the party hath been ſerved with 
it perſonally ; nor for diſobeying a rule at nt prius, till 
it is made a rule of court; nor for diſobedience to a rule 
made by a judge at his chamber, if it be not entered.” x 
Salk. 71, 83. and a rule not entered is of no force to 
ground a motion upon, &c. Service of a rule for an in- 
formation at the houſe, not good where the defendant is 
gone to ſea, 2 Strange 1044 © © 

Rule of court may be granted to any priſoner in the 
King's Bench or Fleet prifons, every day the court fits, 
to go at large, if ſuch priſoner- hath buſineſs in law of 
his own to follow. 2 Lil. Abr. 493. - © 


| Kum: Sce Bzandy, Plantations. 


KRumnss 
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'N ; k 
Rmmney Marth, King. Hen. granted, a charter to, 
Runney Marſh, inthe county of Kent, impowering twen- 
ty-four men thereunto choſeh to thake Viſtrefſes equally 
ppoen/all thoſe who have lands and tenern6nts in the ſaid 
math, to repair: the walls and water-gates of the ſame, 
againſt the *dangers of the fea, * And there .are ſeveral 
laws-and cuſtoms obſerved ly the (id tarſh,' eſtabliſhed 
by ordinances of Juſtices thereto' appoinited, in the 42d 
year of King Hen. 3. the 16 E4. t. the 33/54 3. 70 
' Rumoncs, Spreading ſuch as ate falſe, is criminal 
and puniſhable by Common: Law.' x Hawk, PÞ. C. 
234. See 19 Vin, Abr. 272. | | | 
Runcario, (from Runca,) Land full of brambles and 
briars. 2 In/t. fol. 5. 6. | FR ION 
 Kuncitus and Runrinus, Is ufed' m Domeſday (ſays. 
Spelman) for a lead-horſe, Equus eperarius colonicus, or a 
ſumpter-horfe ; and ſometimes for a cart-horſe, which 
Chaucerz-in the Seamar's Tale, calls a Rowney. Cowell, 
edit. 3927. - :: L 
Kunler, or Koundlet, Is a certain meaſure of wine, 
oil, &c. containing eighteen gallons and a half. Sar. 1 
R. 3. cap. 3. 
unners of foreign goods. See Cuſtoms, Smuggling. 
Ruvytari, Were ſoldiers, or rather robbers, called 
alſo rutarit, and rutta was a company of robbers : Flence 
we derive the word rout, and bankrupt. Cowell, edit. 
1727: | 
'Kupturo, arable land or ground broke up, 1d. ib. 
Kural-Deans, (Decani ruraless) Of whom Spelman 
ives this account : Sznt Decani temporales ad atiquod mi- 
niſterium ſub epiſcopo vel archiepiſcopo exercendum conſlitutt ; 


gui nec habent inſlitutionem canonicam ſecundum dofiores. | 


And this rural dean he ſuppoles to be the ſame, which in 


RY E 
the Laws of, Edward the Confefſar, c, 31. is. 
Xccanus. See Dean. - Each ors bath in' 
archdeaconries for diſpatch of eccleſiaſtical 
every archdeaconry ſubdivided. into fewer. 


called Epifcepi 
it 9Ne Or more 
buſineſs, ang 
uU INC S, and 
or more rura/ 


 deaneries. Heylin's Coſmog. fol. 304. and . he fays they 


were anciently called archipreſbyteri & decani Chriftiqu,. 
tatis, See a diſſertation of the Inſtitution and Auth. 


myo Rural. Deans,” in Rennet's Parach, Antiquities, 
G8 


Luſca, A tub or barrel, of butter ; ruſca apumn ſigni. 
fies a hive of bees. . ; 
Rvufcaria, /from R«/es) The foil where knee-hoth 
or butcher's-broom-,grows, or where the holy or holm- 
tree ; for ruſcus ſylvejiris, bgnifies that tree, Cowell, edjz, 
> RE Pg abr Ee ES wh 
Kulh-light. ' See Candles. . NT 
Kuſſia.and. Ru'fia Company. Goods of the growth 
or manufacture of Ru//ia not to be imported but in Fn. 
li/þ ſhipping, &c. 12 Car. 2. cap. 18. ſect. 8, 9. Any 
of his Majeſty's ſubjects to be admittcd into the Ruff 
company, lo & 11 fill 3. cap. 6. Account of ftores 
imported to be laid before Parliament, 1c & 11 IF ,, 
cap. b. ſet. 4 Trade open to Perjia through Rufſu, 


Cowell, edit. 1727. 


14 Geo..2. cap. 36. | | 

Kuftici, The churls,, clowns, or inferior country te. 
nants, who held cottages and lands by the ſervices of 
ploughing and other labours of agriculture for the lord, 
The land of ſuch ignoble tenure was ca'led by the Saxons 
gafolland, as afterwards ſocege tenure, and was ſometimes 
diſtinguiſhed by the name of terra rufticorum. Paroch, 
Antiq. 136. | 

Ixutland, The ftatute of Rutland, 10 Ed. x. 

Rye and Winchelſea. See Yarbours. 


EaABBATUMW, The Sabbath, or day of reſt ; the 
ſeventh day from the creation, It is uſed for peace 
in the book of Domeſday. _ 
os Rs pelles, Sables, mentioned in FHoveden, 
ag. 758. 
 abulonariuw, A gravel pit, or liberty to dig gravel 
and ſand; alſo the money paid for the ſame. Pet. parl. 
_ Ed. 3. | | 
ar, (Saccha vel Sacha,) Is an ancient privilege which 
a lord of a manor claims to have in his court, of hold- 
ing plea in cauſes of treſpaſs ariſing among his tenants, 
and of impoſing fines and amereements touching the 
ſame : but by ſome writers it is the amercement and for- 
feiture itſelf. Raftal. In the Laws of King Edward, 
ſet forth by Lambard, /aca is ſaid to be the amercement 
paid by him who denies that which is proved againſt him 
to be true; or afhrms that which is not true. Lamb. 


224. And according to Fleta, Sac fignifiiat acquietan- 
 tiam Pe ad comitatum & hundredum. Fleta. lib. cap. 
r 


47. ecipio ut A. B. bene & libere habeat ſocam & ſacam. 
Brev. Hen. 2, : 

DHace, In the Saxon properly ſignifies as much as cauſa 
in Lat. whence we in England till retain the expreſſion, 
for whoſe ſake, 7. e. ſor whoſe cauſe, &c. Crowell, edit. 
1927 «--+ 

Sacaburh or Sacabere, Is he that is robbed, or by 
theft deprived of his money or goods, and puts in a ſurety 
to proſecute the felon with freſh ſuit, Britten, c. 15 


9 


& 29. with whom agrees Bradon, lib, 3. cap. 32. The 
Scots term it Sikerbergh, that is, certum wel ſecurum ple- 
gium vel pignus; fo with them /iter ſignifieth /ecurus, and 
borgh, plegius. | | | 

Sarrin', Were monks fo called, becauſe they wore 
next their ſkins a garment of goat's hair ; for /accus ſig- 
nifies coarſe cloth, made of fſach hair. They are men- 
tioned by /Yal/inghar. FEn 

Dactis, (Fratres de ſaccis, } The ſackcloth brethren, 
or the penitential order. Cowell, edit. 1527, 

Sparcus cum B2orhia, Was a fervice of tenure of 
finding a ſack and a broach to the Kiny, for the uſe of 
his army. Bratton, lib. 2, trafl, 1. cap. 6. 

Sack.of Woo!, (Sauccus lane.) Is a quantity of worl 
containing twenty-ſix ſtone, and every ſtone fourteen 
pounds. 14 Ed. 3. /lat. 1. cap. 2. | 

Doerrauent. See Dfrvice and Sacraments. | 

Dacramentum, An oath: the common form of all 
inquifitions made by a jury of free and legal men' runs 
thus, Druid dicunt ſuper ſacramentum ſuum. Wuhence 
pollibly the proverbial offering to take the ſacrament in 
aſhrming or denying, was firſt meant of atteſting upon 
oath. Curvell, edit. 1727. | 

Dacramentum attacts, The ſacrifice of the maſs; or 
what we now call the ſacrament of the Lerd's ſupper. 
For which communion, in the times of popery, the pa- 
riſh prieſt provided bread for the people, and wine for 
himſelf, out of the altar offerings ; and in appropriated 

churches 


S. A 1 

churches this burden was commonly laid upon the vicar, 
becauſe he received the cuſtomary oblations. Paroch. 
A erdloge, (Sacrilegium,) Is church robbery, or a tak- 
ing of things out of a holy place ; as where a perſon 
fieals any veſſels, ornaments, or goods of the church : 
and it is ſaid to be a robbery of God, at leaſt of what 
is dedicated tO his ſervice. 2 Cro. 153, 154. See 
Clecgy, Larceny. Robbery. 

Sacrilegium, Sacrilege, or an alienation to lay-men, 
and to profane or common purpoſes, of what was given 
to religious perſons, and to pious uſes. Our honelt fa- 
thers were very tender of incurring the guilt and ſcandal 
of this crime. And, therefore, when the order of the 
Knights Templars was diffolved, their lands, &c. were all 
given to the Knights Hoſpitallers of Feru/alem, for this 
* realm; Ne in pios uſus erogata contra donatorum wvolunta- 
tem in alios uſus diſtraherentur, Paroch. Antiquit. pag. 


Os | | RE 
9 Lartifta, (Lat.) In old times called ſager/on, and /a- 
i/lon ; now ſexton. 


_*Safe-condutt, Is a privilege granted by the prince to 
foreigners of coming ſafely into his kingdom or domi- 


nion, and of returning thence, which in times of war is | 


frequently granted to enemies, either to treat of peace, or 

the redemption of captives, or the like, and is given un- 

der the, great-ſeal. Spe/m. Gly, And for the form 

thereof ſee Regi/f?. 25. b. 26. a. | | 
Breaking of ſafe-conduCt high treaſon, 2 ZH. 5. /2. 1. 

c. 6. repealed, 20 Hen. 6. c. 11. | | 
There ſhall be a conſervator of peace and ſafe-conduQt 

in every port, 2 7, 5. /f. 1. c. 6, 29 H. 6. c. 2. | 

- _ Safe-condudCt not to be granted without naming the 
ſhips, maſters, &c. 15 HT. 6. c. 3. 18 H. 6.7.8. 

All letters of ſafe-conduct ſhall be inrolled, 20 H. 6. 


61: | 
The chancellor ſhall redreſs perſons having ſafe-con- 
duct who are robbed at ſa, 31 H. 6. c. 4. | 
Confirmation of ſtatutes againſt breakers of truce, 14 
Ed. 4.c. 4. See 19 Vin. Abr. 272—274- 
' Safe-guard. See Salva gardia. 
Safe-pledge, (Salvus plegius) Is a ſecurity given for 
- a man's appearance againſt a day aſſigned. Brafon, tb. 
: cap. 2. num. 2, where it is alſo called certus plegrus. 
Sageman, (from Saga, fabula) Seems to ſignify a 
tale-teller, or ſecret accuſer. Leg. Hen. 1. c. 63. 
Sagibaro, er Sachbaro, The ſame that at preſent is 
called jufticarius; for ſagibarones were cauſarum judices 
qui in publicis conventibus jus dicebant liteſgue dirimebant, 
from whence alſo the name may be derived; for Sac or 
Sag ſignifies cauſam or litem, and Baro, virum vel homi- 
nem, as one would ſay, Vir cauſarum, a judge. Cowell, 
edit. 1927. : | 
Sagitta Barbata, 4 bearded arrow, ſuch as we uſually 
call a broad arrow. 1d. ib. 
Sagittaria, A ſort of ſmall veſſels, or ſhips, with 
' cars and fails. 1d. 7b. : : 
Sail-cloth, DireCtions forthe true mating of milder- 
nix and powle-davies, 1 7a I c. 24 | ; 
Britiſh ſail-cloth to be encouraged by the commiſſon- 
ers of the navy, 7& 8 I. 3. c. 10. ſect. 14. NT 
Britiſh ſail-cloth may be exported duty free, 75 & 8 7. 
» Co . 7 
: A —_ on foreign fail-cloth, and a bounty on Brith 
ſfail-cloth exported, 12 4. /, I. c. 16. 10 Go, 2. c. 
27. ſet. 5. 19 Geo. 2. 6.27. 27 Geo. 2.18. f. 6. 
o drawback on foreign fail-cloth re-exported, 4 Geo. 
2.6 27. þ« 3 | TER 
Additional bounty on Britiſh exported, 4 Geo. 2.6 27. 


's 4 
' Directions for the making and marking fail-cloth, g 
Geo. 2. c. 37. 24 Geo. 2. 52. þo 3» 


Maſters of ſhips to make entry of their foreign ſails, 9 | 


Geo. 2. 6. 37. þo L- | 
New ibs Bo a ſuit of ſails of Britifh cloth, 9 Gee. 


2, 37. fe 4. 19 Geo 2. 27. fo I. 
wilal: oy meaſure of Britiſh ſail-cloth, 9 Gee. 2. 


c. 37. /. 6. | | | | 
Fd on foreign made ſails, 19 Geo, 2, & 27+ 26 Geo, 


2. |}. 2. 
"IY Il, N* 124; 


ed 'him by the ſeller. 


—_— 


-&& EL 
| Sails from the Eft Indies excepted, 19 Geo. 2, 


fe 4+ | 
The bounty on fail-cloth 5p 
e 


Ca 27+ 


ted, to be made | 
out of the old ſubſidy applicab Na incidents, 23 "4 - 
Gs 21. fe 26. 26 Geo. 2.c.32./. 9. 27 Gee, 2. c 18./.8. 

A duty on Jrifþ ſail-cloth imported, 23 Ge. 2. c. 32... 

bog bounties charged on the old ſubſidy, 26 Gee. 2. 
& 32. [. 9, 
The duties on fail-cloth continued to 29 September, 
I771., 4 Geo. 3. co nl. 

aio et Satanes, Fori vel Magiftratus Miniſter, a tip= 

ſtaff or ſerjeant at arms, gui revs protrahunt ingudicium, It 
may be derived from the Sax. Sagol, fuſtis, becauſe they 
uſe to carry a rod or ſtaff of ſilver. Cowell, edit. 1927. 

Salary, /Salarium), Is a conſideration or recompence 
made to a man, for his pains or induſtry beſtowed on an- 
other man's buſineſs. "The word is uſed 23 Z. 3. cap. 1. 
The word Salarium at firſt fignified the rents or profits of 
a Sa/a, hall or houſe. In Gaſeoigne they now call the 
ſeats of noblemen Sp/es, as we do halls, It afterwards 


ſtood for any wages, ſtipend, or annual allowance. 


Cowell, edit, 1727, - 

Sale, (vendirio) Is the transferring the property of 
goods from one to another, upon valuable conſideration : 
and if a bargain is, that another ſhall give me 57. for ſuch 
a thing, and he gives me earneſt, which I accept, this is 
a perfect ſale. //oo4's Inft, 316. On fale of goods, if 
earneſt be given to the ſeller, and part of them are taken 
away by the buyer, he mult pay the refidue of the money 
upon fetching away the reſt, becauſe no other time is 
appointed ; and the earneſt giver: binds the bargain, and 


gives the buyer a right to demand the goods ; but a de- 


mand without paying the money is void: and it has 
been held, that after the earnelt is taken, the ſeller can- 
not diſpoſe of the goods to another, unleſs there is ſome 
default in the buyer; therefore if he doth not take 
away. the goods, and pay the money, the ſeller ought 
to require him ſo to do; and then if he doth not do 
it in convenient time, the bargain and ſale is difſolved, 
and the ſeller may diſpoſe of them to any other perſon. 
1 Salk, 113. 


A ſeller of a thing is to keep it a reaſonable time for 


delivery : but where no time is appointed for delivery of 


things fold, or for payment of the money, it is gene- 
rally implied that the delivery be made immediately, and 
payment on the delivery. 3 Salk. yi. Where. one 


agrees for wares ſold, the buyer muſt not carry them 


away before paid for ; except a day of payment is allow- 
Noy 87. It is ſaid a perfeCt bar- 
gain and ſale between parties, will be good, though the 
ſeller knows of an execution that is againſt him; and 
doth ſell the goods to prevent the falling of it upon them. 
3 Shep. Abr. 115. A fale may be of any living or dead 
goods in a fair or market; be they whoſe they will, or 
however the ſeller come by them; if made with the cau- 
tions required by law : but if one ſell my goods unduly, 
I may have them again. Dog. and Stud. 328. Perk. 


ſe4.g3. If a man affirms athing ſold is of ſuch a value _ 


when it is not, this is not aCtionable ; but if he aCtually 
warrants it, at the time of the ſale, and not afterwards, 
it will bear an aCtion, being part of the contratt. 2 Cre. 
5, 386, 630. 1 Kol. Abr. 97, See Fairs and markets, 
and 19 Vin. Abr. 274. | | 


Salet, Is a head-piece, (from the French falut, i. e: 


ſalus.) It is mentioned in ftat. 4 & 5 Ph. & M4. and 20 
| R, 2. cap. Is / 


Salicetum, An ofier bed, or low moiſt place on the 
banks or eyts of a river for the growth of oziers, willow, 
or witches. Cowell, edit. 1727. 

Salina, A falt-pit, a houſe or place where ſalt is 
made : and it is ſometimes written for /a/ma, a pound 
weight. 1d. ib, | 

Salique law. /Lex falica) A law by which males 
only are to inherit. De terra ſalica nulla portio heredita- 
tis muliert veniat, on ad virilem ſexum tota terre hereditas 
perveniat, &c. It was an ancient law made by Phara- 
mond, King of the Franks, part of which ſeems to have 
been borrowed by our Henry the Firſt in compiling his 


laws, as cap. 89, Yut' hoc fecerit ſecundum legem ſalicam 
moriatur, &c., 


74 Salisbury, 


$A: br 
Saliſbury, DireQions for paving and lighting the 
ſtreets, 10 Geo. 2. c. 6. Py 
Salmon, The puni 
of defence, St. Weſt. 2.13 Ed. 1.c. 47. | 

Young Salmon ſhall not be taken in mill-pools, from 
middle of Aprilto Midſummer, St. IVeſtm. 2. 13 Ed. 1. 

Tt. 47> | 
f The Chancellor ſhall take order for the buying and 
| ſelling of ſtock fiſh of St. Boto/ph, and ſahmon of Ber- 
wick, 31 Ed, 3. ff. 2. Cf. 3 
No nets ſhall be uſed that may take 
or other fiſh, 13 R. 2./t. 1.c. 19. 
The rivers of Lancaſhire ſhall be put in defence from 
Hichaelmas to Candlemas, 13 R.2./t. 1. c. 19. 
Conſervators of theſe ſtatutes ſhall be appointed, 13 
R. 2.8. 1c. 19e..-. | 
The Juſtices ſhall be conſervators of theſe ſtatutes, 17 
R. 2. £9. 

The contents © 
with rules for their package, 22 £4. 4.c.2. 11 H. 7. 
c. 23-. 5 Geo. 1. c.' 18. f. 15. : 

Taking the fry of falmon and eels, prohibited, 25 H. 
8. c..7; | 

Salmon not to be taken out of ſeaſon, 1 El.c. 17. 
feet. 1. R 

No falmon, &c. taken by foreigners ſhall be im- 
ported, 18 Car. 2. 2. 2+ | 

Drawbacks -on ſalmon exported, 5 //. & MM. c. 7. 

f. 10. 9& 10 W. 3.c. 44-/- 18. | 

Occupiers of mills to keep hatch open for ſalmon to 
paſs, 4 & 5 Ann. c. 2I./- 5. : 

For preſerving the ſalmon fiſheries in the counties of 
Southampton and IVilts, 4 An. c. 21, 1 Geo. 1. c. 18. 

= # 7 Of I 4s 2 £ 

Salmon not to be taken in Thames between 24 Augu/? 
and 11 November, 9 An. c. 26. /. 2. 


brood of ſalmon 


Fiſhmongers prohibited to buy ſalmon under 6 pounds | /. 4 


weight, 1 Geo. 1. c. 18. /. 15. 


Salmon may be taken in the R:bble between 1 Jan. | 


and 15 Sept. 23 Geo. 2. c. 26. . 7. 
Salmon pipc, An engine to catch ſalmon or ſuch like 
fiſh, 25 Hen. 8. c. 7. 


Salt, Aduty of an halfpenny per gallon on ſalt brought 


out of Scotland, 13& 14 Car. 2. c. 11s f. 38. 
Salt for the fiſheries in New England and Newfoundland, 
in what ſhips to be laden, 15 Car. 2. c. 7. 7. | 
The duty of 14. 0b. per buſhel impoſed, 5 I, & MM. 
Fs. WO 
| The duties to be within the receipt of commiſſioners of 
the exciſe, 5 //. & M.c.n.f.s. 
Price of falt to be ſet by the Juſtices, 5 W. & JM. c 7. 
fe 12. 9 & 10VV. 3.c. 44 /- 39. 5 
The duty on ſalt made perpetual, 7 & 8. IF. 3. 3. 
Salt to be ſold by retail by weight, at. 56 pounds the 
buſhel, 7 & 8 I. 3.c. 31.ſ. 44 9& 10M. 3. © 6, 
Seventy-five pounds of rock falt to be deemed a buſhel, 
10& 11. 3.c. 22. f. 2. 


Sixty-five pounds of rock falt to be deemed a buſhel, 


"in Mn: its 1.6 21/9. ; | | 

Eighty-four pounds of foreign falt to be deemed a 
buſhel), 1 4n. ff. 1. c.21./.6. | : 

Price of ſalt to be ſettled at the quarter-ſeſſhons, 7 & 
8 W.3.c. 31. - 92. 

The additional duty impoſed, 9 & 10 7, 
1 fn. /l. 1.c.2. 2& 3 An. c.14. 

Salt works to be entered, 1 An. 1. /, 2. c.1. 

Officers may enter ſhips hovering on the coaſts, 1 4. 
Nel. c. 21. f.7+ | 

No home made ſalt to be imported from Ireland, Scot- 
land, or Man, 2 & 3, An. c. 14. 

Drawback on exporting to Scotland, Man, Fer fey, or 
Guernſey, 2 & 3 An. c. 14. | 


$6. 223 


/- 9. 
Drawback to be allowed for ſalt loſt at ſea, in exporta- | 


tion to Jreland. 4 Ann. c. 12. /. 11. 
* Foreign ſalt to be cellared and delivered upon payment 
of duty, 5 An. c. 29. | 

Waſte allowance on ſalt carried coaſtwiſe, 5 Ann. c. 
29: ſ. 4+ 6 Ann. c. 12. | 


ſhment in taking ſalmon in time 


f barrels of ſalmon, herrings and eels, | 


| goods from danger of ſeas, enemies, &;, Merch, 


3. 


- TAL 
| Farther time for paying the duty on falt, 5 4n, c, 29, 
Allowince on white herrings exported, i 
{: 6. 6 Am.c. 12 On Ot rp rs IG 
n beef and pork exported, 5 Ann. c. 29. /. 8. 
Drawback on falt exported. to lreland, Y Fo 649 
7 fafons far thi rcwbadha a6 6 
irections for the drawbacks on ſalt fiſh and fleſh «x: 
ported from Scoland, 7 Ann. c. 11. [. 10, MN OE 
Duty on rock-ſalt exported to Ireland, Ann. <<. 22. 
/- 44+ Made perpetual, and part of the general fund 3 
1.4 : 
Drawback on falt exported for the curing of 6 | 
in the North Seas, or at Iceland, 12 An. /. : FN => reg 
py; on uſing brine for curing fleſh, &. 5 Ges. 1 
c. 18. {. 17. Fo 
Foreign ſalt ſhipped for the voyage and not 
to be entered, 5 Geo. 1. c. 18. /. 18, 
Proprietors of ſalt works not to aCt as Juſtices, 
c. 18. /. 10. 
Regulations for the importing Scots ſalt 
8. wy porting alty 5 Geo. I. 
ower given to the officers of cuſtoms and ſalt to ſea; 
any ſhip. 5 Geo, 1.c. 18. /. 22. nn rm 
a for the exportation of ſalt, 5 Geo, 1. c, 
18; 4 2+: - - 
TRmany on landing foreign ſalt before entry, 4 Geo. 1 
ce 18; 24+ 
Salt for curing red herrings to be delivered duty free 
and a duty laid on herrings cured for home conſumption, 


8 Geo. I. cc 4. 
The like for white herrings, 8 Geo. 1. c. 16. 


f Loney for rock-ſalt uſed in curing fiſh, 8 Gee, 1, , 
' 


conſu med, 


5 Geo.1, 


- Proprietor delivering over falt received for curing fiſh 
to prove that it was uſed in curing fiſh, 11 Geo. 1. c, 30. 


. 41» 
Salt may be imported in Britih ſhips from an 
Europe be Penſrtodinia, 13 54 C 's | FRE 

And into New York in America, 3 Geo. 2. c. 12. 

The duties on home-made ſalt taken off, 3 Geo. 2. 
20. Revived, 5 Geo. 2. c. 6. 75 Geo. 2.c. be 8 Geo. 
2+. 12. 14.Geo. 2.c. 22, 18 Geo. 2.c. x. 

Foreign ſalt to be imported in ſhips of 40 tons, 3 Ger: 
2: :6.:20«-/--17: | | 

The diſtance of refineries of rock-falt from the pits to 
be eſtimated according to computed miles, 8 Geo. 2. c, 12. 


? A 


Security to be given on receiving foreign ſa't for th 
fiſhery, 8 Geo. 2. c. 12. /. 2. OT OW nr ore 

Servants 1n Scotland not to be paid their wages in ſalt, 
8 Geo. 2.c. 12.yſ.4. Ro bi mw” | 

Rock-ſalt may be uſed to ſtrengthen the brine for ſea- 
falt at Neath in Glamorganſhire, 14 Geo. 2, c. 22. /. 19. 
The falt duties made perpetual, and carried to the fink- 
ing fund, 26 Geo. 2. c. 3 | 


Where ſalt is loſt before exportation, the ſecurity for 
the duty ſhall be vacated, 26, Ge. 2. c, 32. /. 6. 


'The time for proving th loſs of ſalt enlarged to two 
years, 26 Geo.2. c. 32. /. 7. 


Salt may be imported from any part of Europe to Nova 
Scotia. 2. Geo. 3.c. 24. TO | HG 
May be imported from Europe into Dnebec in America, 
4 Geo. 3. c. 19. | EBT ey” | 
Saltatorium, Signifies a deer-leap. Cowell, edit. 1727. 
Salt-petre. What quantity to be delivered yearly into 
the royal ſtores, 1 Ann. ff. 1. c. 12. {. 113. King may 
prohibit the exportation of it, 29 Ge. 2.c. 16, /e2. 1. 
Saltſilver. One penny paid at the feaſt of St. Martin 
by the ſervile or cuſtomary tenants to their lord, as a 
commutation for the ſervice of carrying their lord's ſalt 
from market to his larder. Paroch. Antiq. 496. _ 
Salva-garda, Is a ſecurity given by the king to 2 
ſtranger, fearing the violence of ſome of his ſubjeCts, for 
ſeeking his right by courſe of law ;——the form whereof 
ſee in Reg. Orig. fol. 26. | 
Salvaye, Is an allowance made ſor 


—_—_— 


ſaving of ſhips orc 
Dit, 
Salvage 


$'-a-N- 


Salvage of goods thrown upon the coaſt to be ſettled, 


27 Ed. 3-ft. 2. 6 13. The lord warden of the Cinque 


Ports to appoint perſons to adjuſt ſalvage of anchors, 3 
Geo. 1s © 13: ſet. 6. Stranded goods to pay duties, 5 
Geo. 1. £13: ſe. 13. Of goods retaken by enemies, 13 
Geo. 2. £. 4+ ſet. 18. 17 Geo. 2. c. 34+. ſet. 20. Sav- 
ing ſhips in diſtreſs, or goods, intitled to ſalvage, 26 
Geo. 2. c. 19+ ſef?. 5. Salvage of ſhips retaken, 29 Geo. 
2: & 34+. ſeft- 24+ See 19 Vin. Abr. 275, 8 
Salvagiusg, Wild, favage, Salvagius catus, the wild 
cat. Rot. Cart. 1 Fob. | 
Salute, (Salus) Was a coin of gold ſtamped by king 
Henry the fifth after his conqueſts in France, whereon the 
arms of England and France were ſtzmped and quartered. 
See Stow's Ch. pag. 589. | | 
Sanca, Are the reliques of the ſaints; and Furare 
Wer San4a, was to make oath on thoſe reliques. 87 quis 
faljum juramentum ſuper SanCfta jurabit & convietus fuerit, 
fc. Leg. Canuti, cap. 57. ME | : 
Sanciary, (Sanfuarium) Is a place privileged by the 
rince, for the ſafe-guard of men's lives that are offenders, 
heing founded upon the Jaw of mercy, and upon the great 
reverence, honour, and devotion which the pritice bear- 


3 © x 
| Sangquinem emere, Was where villians were bound 
to buy or redeem their blood or tenure, and make them. 
ſelves freemen.” Cowell, edit. 1727. Sed 
Sandal, Ts a merchandize brought into England, and 
18'a kind of wood brought out of. India; it is mentioned 
mn. ſtat. 2 R..2.c. 1. 

Sanguis, Is taken for that right or power which the 
chicf lord of the fee had to Judge” and determine caſes 
where blood was ſhed. Mon. Ang. tom. 1. þ+ 1021. 

Saphoza, To what duty liable on importation, 2 7. 
& Meſſe 2. c 4. ſeft. ab. | 

Saravara, A covering for the head, Aat. Weftms 
an, 1295. | 


DSartlin-time, (from Fr. farclar, Lat. farclare, to 


Cowell, edit. C735. 


Sarculatura, Weeding corn. Una ſarculatura, the 
tenants ſervice of one day's weeding for the lord, 1. ib. 
Sarke, See Guernſey. | 3G. 
String, 50 unlawful net or engine for deſtroying 


fiſh. Annal Burt. 339. 


' Sarpler cf wool, Sarplera lanz, otherwiſe called a 
packet, is half a ſack, a ſack eighty tod, a tod two ſtone, 
and a ſtone fourteen pounds. Fl:ta lib. 2. cap. 12. | 

Sarjapariila, May. be imported from the American 
i Tot &e. if of the growth of America, 7 - Anm. 
eV. AS " $37 E:: 


" Hart. See Aſſart. Ek. 


a form of church-ſervice called © fecundam uſum Sarum, 
and was compoſed by Oſmond the ſecond biſhop of Sarum 


* 


RaftalP's Entries, verb. Sanuary, and Fleta, lib, 1. cap.\ 12. 5 


\ 


29. Of theſe there were many in England, but one] Saſſons, The corruption of Saxons, a name by which 


How thoſe who" fly to churches 'ſhall be kept, Art. 
Cler. 9 Ed. 2. ff. 1, c. 10. 22 H. $.c. 14. 32 H. 
$.. 12. -7 TAS 0d 34.9 ,» | v4 A VIEC HS | 

A clerk flying to a church for felony, ſhall not be 
compelled to abjure:the realm, Art. Cleri,” g Ed. 2 t, 
I.C, 15, | | by 

Exccution ſhall be had againſt rhe goods of perſons in 
privileged places notwithſtanding fraudulent diſpoſitions, 
2 KR. HT a4 3- TT 2% ONS ; fo | 

A ſanctuary man abjured to be burnt in the thumb, 
21 FEocas, 2.50767 Cn ti Wo gre Tins, | 

Plea of foreign ſantuary how to' be tried, 4 Z. 8: 
CLERIC. NY, SEP ERTD FO Pts 
 SanCtuary taken away from offenders in high treaſon, 
26 H. 8. c 193. -. Os pt OY ” 
Rules for the ordering: of ſanftuary men, 27 'H. 8. 
Ch ER BEAR 9ST HT 19 | 

Ch;/ter' to be a fanQuary inſtead of Hanchefer, 34 H. 


- 


-—- 


«C, IC, by | 
SnAuaries taker away, 21 Jac. 1. . 2. f. 7. Se 
REST 1395560254 360720941003 200493 
Sand:gavel.-In the lordſhip of Redeley, in Com. Glouc, 
the tenants pay'to the'lord a certain duty of Sand-gavel, 
for liberty granted to them to dig up ſand for their com-! 
mon uſe. Toylor's Hiſt. of Gavelkjnd, p. 113, © */ | 
* Dane memory, Perfect and found mind and-memory, 
to do-any lawſ{ul act; &t. Sce Fon ſane memory,” © 


pr 


north of England, that is, . from even ſong on Saturday, 


| till ſun-rifing on Monday. Cowell, edit. 1727, | 
Saver default, Is to excuſe a default, Fhis is pro. 


perly,'when a man having made a defau/t 'in' court, comes 


| | aſterwards and alleges a good cauſe why he did it, ,as im- 


priſonment at the ſame time, or ſuch like. Raflall's En- 
tries verb. Saver default, © © id 
' Saunkefine, (fromthe! Fr. ſang, ſanguis, © and fin, 
fints,) Is uſed by Briton cap. 119. tor the determination 
| or final race of a deſcent of kindred. WR: dt bg PR 
_ . Sacus, A hawk of a-year old. Bra#, lib, 5, tra. 
3 6s NS 7 REI STOR, 10:6 my | 
'Saronlage. See Merchenlage, 
Scabini, Wardens, was a' word uſed by the 'wardens 
of Linne in Norfotk. Cowell, edit, 1929, oO 
Scalam, ad Scalam, The old way of paying into the 


1 


o 


the Firſt, for the better pay of ' his warriors, cauſed the 
arms, which till his time had for the moſt part'been inſwer- 
ed ih viftuals, to be converted in petunidn Wumeratum, "and 
direCted 'the whole in every county to 'be charged on the 
, . g=7<1 THIE; Hobbs, © THER pe $1 . 
[ theritf, to be by him 'broughr Into the Exchequer ; * ad- 
| 3 _ ing 


- 


weed) Is the time whea the huſband man weeds his corn. 


' Sarum, Ts intended for the city of Saliſbury. It was : 


in the time of William the Conquerer. Holingſhead, p 


Exchequer twenty ſhillings and* fix pence fora pound 
ſterling. Gerwaſe of Tijbury reports, that King William 


_and thereby. it js farther provided, t 


Ss C A 

ing, that the ſheriff ſhould make- the payment ad 
fealam, hoc e/2 (as the aforeſaid author expounds it) folve- 
ret pr eter quamlitet - numerctam libram ſex denarios. For 
at” that time fix pence ſupperadded made up the full 
weight, and near the intrinſic value. See Lownd's E/- 
ſay on Coin, page 4. This was agreed upon as a medium 
to be the common eſtimate or remedy for the defeCtive 
weight of money, thereby to avoid the trouble of weigh- 
ing the money brought into the Exchequer. See Hale 
of Sheriff's Accounts, page 24. 

Scaunga, A quarry or pit for ſtones, or rather ſlates 
for covering houſes. Aon. Ang. tom. 2. þ. 130. 

Scandal. See Slander, 

Scandalum magnatum, Is the ſpecial name of a ſta- 
tute, and alſo of a wrong done to any high perſonage of 
the land, as Prelates, Dukes, Earls, Barons, and other 
nobles; and alſo the Chancellor, 'Treaſurer, Clerk of 


"the Privy-ſeal, ſteward of the houſe, Juſtice of one Bench 


or other, and other great officers of the realm, by falſe 
news, or horrible or falſe A whereby debates and 
diſcords betwixt them and the Commons, or any ſcandal 
to their perſons might ariſe. Stat. 2 R. 2. cap. 5. and 
hath given name to a writ, granted to recover damages 
thereupon, Cowell, ; es 

At the the time of making the law, on which this ation 
is founded, the conltitution of this kingdom was martial, 
and given to arms; the very tenures were military, and 
10 were the ſervices ; as knight-ſervice, caſtle-guard,- and 
eſcuage ; ſo that all provocations by viliſying words were 
revenged by the ſword, which often created faCtions in 
the commonwealth, and endangered the government it- 
ſelf; for in this kind of quarrels the great men, or Peers 
of the realm, uſually engaged their vaſſals, tenants, and 
friends ; ſo that laws were then made againſt wearing of 


liveries or badges, and againlt riding armed ; ſo the ſtat. 


IV:/im. 2. appoints that the. offender ſhall ſuffer impri- 
ſonment until he produces the author of a falſe report. 


2 Med. 156, 


- The law on which this action is grounded, is the 2 
Rich. 2. flat. 1, cap. 5. which enacts, <* That of coun- 
terfeiters of falſe news, and horrible lies, of Prelates, 


Dukes, Earls, Barons, and other nobles and great men 


of the realm, and alſo of the Chancellor, 'Treaſurer, 
Clerk of the Privy-feal, Steward of the King's houſe, 
Juſtices of the one Bench or of the other, and other great 


officers of the realm, ,it is defended that none contrive or | 


tell any falſe things of Prelates, Lords, and of others 
aforeſaid, whereof diſcord or ſlander might* riſe within 
the realm ; and he who doth the ſame ſhall be impriſon- 


ed till he have brought him forth that did ſpeak the 


ſame.” This ſtatute is recited by. the 12 R. 2. cap. 11. 
», that the offender ſhall 

be puniſhed by the advice of the council. 4 1}. 51. 4 

Co. Il'2. b. 2b : 6 x. x6 ; b 

1. IVha may bring this ation, and for what words it 

a: I STS in | | 

| 2, Of the proceedings in this agtion. 


” 
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-.1. H/ha may bring this ation, and for what words it 


ie5.., 42 +1) \.7 EEE ial . o} a » 
\. It hath been held, that the King 1s not included in the 


words great men of the realm, as the ſtatute begi ns with 


an enumeration of perſons of an inferior rank, as Pre- 


Tates, Dukes, &c. Cromp. Furiſ. IQ, 35s. 0 

Alſo it is held, that a woman noble by birth is not in- 
titled to this aCtion. Cromp. Fur. 34+ JOE 26 
' It hath been adjudged, that though there was, no Viſ- 
count at the time of making this {tatute, (the firſt Viſ 


count being John Beaumont who was created, Viſcount, 


18 Hen. 6.) yet when created noble, though by.a' new 
title, he was intitled to his action on this ſtatute. Cro, 
Car. 136. Palm. 565. Viſcount Sey and Seal, v, 
Stephens. | aahta as K-35; 2 Cents, 

| Alſo it hath been adjudged, that ſince the union a Peer 


$6 Folens ivay havg an. 8Ridn on, this Kapure, pod. that 


it is not nece AT for him to allege that, he hath 2 ſeat 

and voice in Parliament ; for by the 5 An. c. 8.;art. 23, 

All Peers of Scotland after the union ſhall be Peers of 
| Wt | S, 
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Great Britain, and have rank 'and precedency, (2. be 
tried, Wc. and enjoy all privileges of Peers as the Peers 
of England now do or hereafter. may enjoy, except, the 
right and privilege of ſitting in the Houle of Lords and 
the privilege depending thereon, and particularly the 1iphe 
of titting upon the trial of Peers. Cum. 439, Ld, Vii. 
count Falkland v. Phipps. | 

It hath been contended for, that no words of flande; 
are puniſhable by this ſtatute, unleſs hey are aftionable z; 

Common Law, and that they are only aggravated by th 
ſtatute, which in this reſpect is like the King's proclama. 
tion. 2 Aud. 161. Sir Robert Atkins m_ his argumuy 
Freem. 2.22. oy 

But the contrary hereof ſeems to have bcen holden in 
moſt of the caſes on this head, and not without reaſor 
as it would be.to no purpoſe to make a law, and thereby 
to give a Peer an aCtion for ſuch words as a common per. 
ſon might have before the making of the ſtatute, and tor 
which the Peer himſelf hadgequally a remedy by the Cor... 
mon Law ; and therefore the defign of the ſtatute my; 
be, not only to puniſh ſuch things as import a great ſcan. 
dal in themſelves, or ſuch for which an action lay at the 

Common Law, but alſo ſuch things as favoured of any 
contempt of the perſons of the Peers or great men, and 
brought them into diſgrace with the Commons, whereby 
they took occaſion of provocation and revenge. 2 141, 
156, | | 
It hath been obſerved, that no aCtion had been brought 
on this ſtatute till one hundred years aſtcr the making 
thereof, the Lords ſtill continuing the military way of re. 
venge to which they had been accuſtoined. 2 Med. 156, 
Sir Francis Pemberton's argumunt. | 

"The firſt caſe on this itatute, *ſaid to be reported, is 
in Ke/w. where the Lord Beauchamp brought an action of 
Scan. ag. againlt Sir Richard Crefts, tor that the faid 
Richard had ſued out a writ of forgery of falſe deeds againit 
him ; and it was held, that the taking out the writ being 
done in a legal way, and in a courſe ot juſtice, the aQion 
did not lie. Kelw. 26, 27. 2 Med. 164. cited. 

Scan. Mag.”was brought for theſe words, 4 You have no 
more conſcience than a dog ; ſo that you have goods, you 
care not how you come by them ;” and held aQtionable, 

Cromp. Fur. 13. Duke of Buckingham's caſe. So in the 
ſame book, ** You ſaid you would wind my guts about 
Y our neck,” held actionable. Ld. Abergeny's cale Cromp, 

ur. 13. | | = 

So for ſaying of a Judge, © You are a corrupt judge,” 
Cromp. Fur. 35. Ld. Ch. J. Dyer's caſe. 

90 for theſe words, ** F. $. js a covetous and malicious 
biſhop.” FHetl. 35. Biſhop of Winton v. Markham ; but 
lee Dal/. 38, S. C. contra. | 

90 for theſe words, © He impriſoned me till I gave him 
a releaſe.” 3 Leon. 376. Ld. W/inche/ter's cale, cited 


'| Freem. 221. . 


So theſe words, © You have writ a letter to me, which 
I have to ſhew, which is againſt the word of God, 
againſt the Queen's authority, and to the maintenance of 


| ſuperſtition, and that I will ſtand to prove againſt you,” 


were held aCtionable, and five hundred marks damages 
given, Cro. Eliz. 1. Biſhop of Norwich v. Prickett. _ 
\ So of theſe words, *+* My Lord Mordant did know that 
Prude roboed Shotbolr, and bid me compound with Shet- 
bolt for the ſame, and ſaid he would ſee me ſatisfied for 
the ſame though it coſt him 100/. which I did for him, 


' | being my maſter, otherwiſe the evidence I could have given 


would have hanged Prude,”” Cro. Eliz. 67. Ld. Mordant 
v. Bridges. Eg 

Scan. /Jag. was brought for ſpeaking theſe words, © You 
like not of me fince you like thoſe  that,maintain ſedition 
againſt the Queen's proceedings.;” the defendant juſtifies 
by ſhewing the occaſion of ſpeaking the words, and that the 
* rr encouraging men to preach againſt the Common 

rayer, he only meant'that he liked of thoſe who main- 
tained ſedition (innuendo ſeditio/am illam dofirinam) againit 
the Queen's proceedings ; and this was held a ſufficient 
extcnuatipn of the words. . 4 Co. 14. Ld. Cromwel's 
Wa. Vie Dh WE : — 
. In Scan. Mag. for theſe words, 4 My Lord L. is a baſe 


Earl and paltry Lord, and keeps none but, zogues and £# 
| : ; cals, 


[' 
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cals like himſelf.” Jilliams and Croke'Juſtices beld, the 
action lay, for the words touch him in his honour and dig- 
nity, and may raiſe contempt from the people, and that 
in caſe of nobility general words will maintain an ation. 
But Yelverton and Fleming ſeemed to incline to the: con-. 
trary, and faid the words touched not his life, loyalty, or 
dignity; but were only words of ſpleen; & adjornatur ; 
and after the defendant died, and the writ abated.' Cre. | 

ac, 196. Earl of Lincoln v. Broughton. M's 

For theſe words wrote in a letter, ** I have heard that your 
lordſhip hatli ſought by uncharitable means to bereft me 
of my life, lands, and liberty,” an aCtion lies. Afoor 142. | 
Ld. Lumley v. Fox. 4 Co. 16.8. C. that the aCtion as { 
well lies for words written as thoſe ſpoken. 2 Show. 505. 

yo where one, on hearing that his barns were burnt 
down, ſaid, **I cannot imagine who it ſhould be but-Lord 
Sturtan.” . Moor 142. Ld. Sturton v. Chaſjin; 
* It hath been held that for theſe words, ++ TheEarl of L's 
' men by his command took the goods of H. by a forged 
warrant,” an aCtion of Scan. Mag. does not lie becauſe not 
laid the Earl knew the warrant to be forged. 2s Goul/. 
115, | | 
FM ation of Scan. Mag. was brought for theſe wotds, 
6 There are more Jeſuits come into England fince the Earl 
of Northampton -was lord of the Cinque Ports than ever 
there were before,” and held actionable. 12 Co. Earl of 
Northampton's caſe. 

in Scan. Mag. for theſe words ** ſpoken by a parſon in 
the pulpit, 1 he Lord of Leice/ter is a wicked and cruel 
man, and an enemy to the reformation in England,” ad- 
judged aCtionable, and 500/, damages given. 2 61d. 21, 


Ld, Leicefler vv Manay. 
| $o for theſe words, ** The Earl of Pembroke is of fo little 
eſteem in the country, that no man of reputation hath 
any eſteem for him, and no man will rake his word for 
24. and no man of reputation values him more than I do 
the dirt under my feet ;” and held aQtionable, though ſaid 
they would not be ſo in the caſe of a common perſon. 
Freem. 49. Earl of Pembroke v. Santel. | 
If one ſays, ** I met F. $. whom I do not know, but 
my Lord P. ſent aſter me to take my purſes,” an aCtion of 
 Scandalum Magnatum lies, though not poſitively ſaid my 
Lord P. ſent him, or that it was to take the purſe felo- | 
niouſly ; which laſt, in caſe of an ation by a common 
perſon, might be a good exception. 1 Lev. 277. 1 Sza. | 
434+ 2 Keb. 537. &. of Peterborough v. Sir fohn Mor- 
dant. 


So theſe words, ** I value my Lord marquis of D. no 
more than I value the dog that lies there,” were without 
debate ajudged for the plaintiff; but a writ of error was 
brought, pending which Proby was killed, but his execu- 
tors aſter paid the money. 1 S:4. 233% 1 Keb. 813. 
1 Lev, 148 Mlarguis of Dorcheſter v. Preby. 

So of theſe words, ** My Lord $. may kiſs my a——, 1 
care not At for him, he keeps none but a company 
of rogues about him z” on Not guilty pleaded, and a trial 
at bar, the plaintiff had a verdict, and 1co/. damages. 
Poſh. 27 Car. 2. in B, R. Lord Saliſbury v. Charles 
drihur. x % 

If one ſays of a Peer, ©* Heis an unworthy man, and aCts 
2gainſt law aud reaſon ;” an aCtion of Scan Mag. lies, not- 
withſtanding the words are general, and charge him with 
nothing certain : and ſo adjudged by Nerth, HFindham, and 
Scroggs, againſt the opinion of Atkins, who ſaid the ſta- 
tute extended not to words of ſo ſmall and trivial a na- 
ture, but to ſuch only which were of greater magnitude, 
by which diſcord might ariſe, &c. and therefore the 
words horrible lies were inſerted in the ſtatute. Note, 
the rule laid down by the court in this caſe was, that 
words ſhould not be conſtrued either in a rigid or mild 
ſenſe, but according to the genuine and natural meaning, 
and agreeable to the common underſtanding of all men. 
2 Mad. 151, &c, 1 Mad, 232. Freem. 220. Lord 
Townjend v. Doftor Hughes. F 


_ WO — 


2. Of the proceedings in this aftion. 
It is now clearly agreed, that though there be no expreſs 
words in the {tatuie which give an action, yet the party 


Injured may maintain one on this principle of law, that 
VoL, Il, Nv 124+ | | | 


-_ 
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when a ſtatute prohibits 'the doing! of a thing; which: if 
done, might be prejudicial to. another; in ſuch caſe be 
may have an aCtion on that very ſtatute ſor his damages. 
2 Mod: 152: : | bhÞoa 3 

That though the aCtion is to be brought ram pro domino 
Rege quam pro ſe Woo yet the party is to recover all the da- 
mages. 1 Peere I/ms. 690. | | | 

That if the words are aCtionable at Common Law, the 
Peer hath his eleQion to proceed on the ſtatute, or at Com- 
mon Law. Freem. 49: $31 

It hath been held, that this being a general law, the 
plaintiff need not recite it particularly, and that if he ſets 
{oth ſo-much thereof as ſhews his caſe to be within the 
flatute, it is ſufficient. Cro, Car. 136. 2 Sid. 21. 
Freeme 425. I | | 
That it is now ſettled that no new trial is to be granted 
in Scan. Mag. ſor exceſſive damages ; which points ſeem _ 
to have been firſt determined in the before mentioned caſe 
of Lord Townſend v. Dr. Hughes, where the jury gave 
4coo!. damages. 2 Med. 151. 1 Mad. 2310 

In Scan. og. the plaintiff declared, that the defendant 
ſpake theſe words of him, © My Lord of Londen is a bold, 
daring, impudent man, for ſending heads of divinity to 
his clergy in theſe parts, contrary to law, ad domnum 
2000/,” which ſum the jury gave in damages. IWallep 
and //7lliams for the defendant moved for a new trial, in 
regard there was no proportion betwixt the ſcandal and 
the damages, and likewiſe becauſe there was no parti- 
cular damage proved at the trial ; the defendant alſo had 
made an affidavit that he was not worth 2000/, at the 
time of the ation brought, nor ſince : but notwithſtand= 
ing the court refuſed to grant a new trial. Hil, 330 34 
_ 2, in C, B. Biſhop of London v. Edmund Hickering- 

ths ; 

It has been ruled, that in Scan. Mag. the defendant 
cannot juſtify, let the words be ever ſo true, becauſe the 
aftion 1s brought qui tam, in which the king is concern= 
ed; but it hath been held that the defendant may explain 
the words by ſhewing the occaſion of ſpeaking of them, 
and thereby extenuate the meaning of them, as was done 
in Lord Crom:weli's caſe. 4 Co. 14. 2 Med. 166.. Freem, 
220. Poph. 67. 

In Scan. Mag. the court will never change the 


F 


venue on 


| the common affidavit that the words were ſpoken in an- 


other county, becauſe a ſcandal raiſed on a Peer of the 
realm refleas on him through the whole kingdom ; and 
he 1s a perſon of ſo great notoriety, that there is no ne- 
ceſſity of his being tied down to try his cauſe among his 
neighbourhood. Carth 400, 2 Salk. 668. PR) AER 

As in the caſe of Viſcount Stamford v. Nedbam, where 
the aCtion was laid in Lenden, and the defendant moved 
to change the venue, for that he was prohibited to ſtay in 
London, having been in arms againſt the king ; but the 
motion was denied, the plaintiff being a Peer of Parlia- 
ment then ſitting at /eftminſter, and has eleCtion to lay 
his aCtion where it is moſt convenient for himſelf ; and 
there is the leſs reaſon for removing it, becauſe the aticn 
is as well on behalf of the King as himſelf. 1 Lev. 56+. 
1 Keb. 514. Vide 1 Sid. 185, 2 Med. 216., TT 

But in the caſe of Lord Shafteſbury v. Graham, the 
court in Scan. Mag. on a ſpecial affidavit of the plaintiff's 
power and intereſt in the county where the action was 
laid, made a rule for changing the venze; but note, that 
the books which report and cite this caſe, mention it as 
a caſe of the times, and that it, was owing to the great 
influence that Lord had in the city of Lendon, that the 
court varied from the general rule, and which rule hath 
ever ſince, notwithſtanding this caſe, been adhered to, 
2 Jo. 198. 1 Lent. 363.. Shin. 40. 2 Show. -200, 

It bath been held, that the ſtatute, which appoints that 
actions for words ſhall be commenced in the Exchequer 
chamber, does not extend to Scan. Mag. Cro. Car. 386. 

Alſo it hath been held, that the ſtatute 27 Elz. for 
bringing a writ of Error in the Exchequer chamber does 
not extend to this ations Cro. Car. 385. 1 Sid 143. 


It hath been held, that in an aCtion of Scan. Mog. ſpe- 

cial bail is not required, 3 Med. 41. Helt Rep. 640, 
It hath been held, that no coſts are to be given the 
plaintiff on his obtaining a verdift, 2 Show. 506. | 
8A Scarborough, 
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£carborough. SeeHarbours. 

'Scavage. (Scavogium.) It is otherwiſe called Schevage, 
Shewage and Sheauwing, may be deduced from the Saxon 
ſeavian, eſtendere, and is a kind of toll or cuſtom ex- 
ated by mayors, ſheriffs, &c. of merchant ſtrangers, 
for wares ſhewed or offered to ſale within their precinQts, 
which is prohibited by the ſtatute 19 FH. 7. 8. In a 
charter of Henry the ſecond to the city of Canterbury, it 
is written ſcetvinga, and (in Mon. Angi. 2. par, fel. 890. 
b.) Sceawing. Cowell, edit. 1727. 

Scavenger, (From the Belgic ſcavan, to ſcrope.) 
Two of every pariſh within London and the ſuburbs are 
yearly choſen into this office, who hire men called rakers, 
and carts to clean the ſtreets, and carry away the dirt and 
filth thereof, mentioned 14 Car. 2. cap. 2+ Cowell, edit. 
1727» | 
[The duty of Scavevgers, 2 Jill. & M. ft. 2.c. 8. 

ſe. 9g. How appointed in towns, 1 Geo. I-/f. 2. c. 52. 
ef. g. g Gen. 2. c. 18. /. 3» 

Sceithman, (Saxon) A pyrate or thief, LL, Ethel 

redi, opud Brompton. | 

Sceppa ſfalis, An ancient meaſure of falt, the quan- 
tity now not known. £t guingue ſceppas ſalis per annum 
de ſalinis meis de Weficotum, Mon. Ang]. ,2. par, fol. 
824 6b. Faria fg 

ſpecurant; A barn or grannary.. ,It is mentioned in /n- 
gulphus, ' pag. 862. | 

Schaifa, a ſheaf, as Schaffa ſagittarum, a ſheaf of 
arrows. See Skene de Vertors Signif. eod. verbo. | 

Scharpenny, A ſmall duty or compenſation: and 
ſome cuſtomary tenants were obliged to pen vp their cat- 
tle at night in the pound or yard of their Lord, for the 
benefit of their dung ; or if they did not ſo, they. paid a 
ſmall compenſation called Sharpenny or Sharnpenny, i. &« 
Dung-penny, or money in lieu of dung, The Saxon Scearr 
fignified muck or dung. In ſome parts of the North 
| they ſtill call cow-dung by the name of cow-ſtern, and in 

FW/imorland a ſcarny boughs, is a naſty, dirty dunghill- 
wench. Cowell, edit. 1727. 

Schavaldus, The officer who colleted the Scavage- 
money, which was ſometimes done with extortion and 
great oppreſſion. Cowell, edit. 1727. | 

Schetcs, The Commons pray that order may be ta- 
ken againſt the horrible vice of uſury, then termed Schetes, 

and practiſed by the clergy as well as the laity. Rot. 
Parl. 14 Rich. 2. _ 

Schilla, A little bell which was formerly uſed in the 

monaſteries, and often mentioned in our hiſtories. Cowell, 


edit. 1727. 
Re- 
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 Scicman, (Sax, Scir-man,) A ſheriff. LL. Ine 
gis apud Brompton. See Dhireman, | 
Schiſm, See Yereſy, MNonconfozmifts. | 
Schools, None ſhal} keep a ſchoolmaſter, or teach 
ſchool, without the biſhop's licence, 23 £1. c. 1. fo 6. & 
7. 1 Fac. 1. c. 4. ſ- 9. 13& 14 Car. 2, c. 4. þ. 11, 
A grammar-ſchool ereted at Narthleech, in Glouce/ter ſhire, 
4 Fac. 1, c. 7. Qualifications of ſchoolmafters and 
chaplains in Scotland, g Geo. 2. c. 39. . 21. 
Scilicet, An adverb, ſignifies, that is to ſay, to wit 
and hath been often uſed in law proceedings. Sir Fohn 
Hobart, in his expoſition of this word, ſays, it is not a 
direCt and ſeparate clauſe, but intermedia ; neither is it a 
ſubſtantive clauſe of itſelf, but is rather to uſher in the 
ſentence of another, and to particularize that which was 
too general before, or diſtribute that which was too groſs, 
or to explain that which was doubtful and obſcure ; and 
it muſt neither increaſe nor diminiſh, for it gives nathing 
of itſelf ; but it may make a reſtriction, where the pre- 
cedent words are not ſo very expreſs but that they may 
| be reſtrained. Fob. 171, 172. 
£cice facias, Is a writ judicial, moſt commonly to 
call a man to ſhew cauſe to the court whence it iſſues, why 
execution of a judgment paſſed ſhould not be made out. 
This writ is not granted until a year and a day be clapſed 
after a judgment given. Old Nat. Brev. fol. 151. Scire 
facias upon a fine lies not, but within the fame time 
after the fine levied, otherwiſe it is the ſame with the 
writ of Habere facias ſeiſinam. Weſt. Symbel, part 2. tit. 
Fines, ſell. 137. and 25 E, 3 /iat. &. cap. 2. and 39 


| v1! 
Eliz. c. 5- Other diverſities of this writ you may fing 


in the table of the Regi/ler judicial and original. 
alſo Reftall's Entries, verb. Scire facias. Cowell, P 


I. Of the nature of the writ, and in what caſes jt ; 
proper remedy. 4 | ; TORY 

2. Of the ſcire facias to revive judgments, 
what time neceſſary. | 


3+ Of the icire facias on recegnizances and ſlatutes, 


eud after 


| 
1, Of the nature of the writ, and in what caſes it is a 
proper remedy, _s 
A ſcire factas is deemed a judicial writ, and founded 
on ſome matter of record, as judgments, recognizances, 
and letters patent, on which it lies to inforce the execution 
of them, or to vacate or ſet them aſide; and though ic be 
a judicial writ bf execution, yet it is ſo far in nature cf 
an origina), that the defendant may plead to it, and is in 
that reſpe& conſidered as an ation ; and therefore it is 
held, that a releaſe - all aQtiors, or a releaſe of all exe. 
| cutions, is a good bar to a /a. fa. Lit. ef. FRY 
Lit. 290. b. 291. a. F. B46 . tet Brge 
But though it be held that a {ci /@. is in nature of an 
original], yet it hath been adjudged, that no writ of error 
lies into the Exchequer chamber on a judgment given in 
B. R. on a ſc. fa. the ſtatute 27 Eliz., cap. B. which 
gives the writ of error, mentioning only ſuits or ations 
of debt, detinue, covenant, account, actions upon the 
cale, ejeatone firme, or treſpaſs. Cro. Car. 286, 300 
404. 1 Kol. Rep. 204. 1 Lent. 38. 1 Salk. 2023. -: : 
Alſo it was formerly held, that the plaintiff could not 
in a ct. fa. recover coſts ; but this is now remedied by 
the ſtatute B & 9 //ill. 3. cap. 11. Dalif. 95. 3 Bulſ. 322. 
If a bill of exceptions be tendered to a Judge, and he 
ſigns it and dies, a ſcure facias lies againſt his executors 
or adminiſtrators to certify it. 4 nt, 438. 
So if a man be outlawed, who at the time of the out- 
lawry was beyond ſea in the King's ſervice, and he bri 
a writ of error to reverſe this outlawry, and obtains a 
certificate of the Marſhal of the King's hoſt (as he ought 
to do,) in this caſe, notwithſtanding the man ſhall die, 
yet may he aſlign the ſame for error, and upon ſhewing 
the certificate have a ci. fa. to the executors or admini- 
—_— of the Marſhal. 2 In/t 428. Vide tit. Outy 
aw2y, | | 
A a. fa. lies againſt a ſheriff who levies money on a 
fi. fas and retains it in his hands. Holt 32. Cro. Fac, 
514. '1 And. 247. Godb. 2795. 
SO a fi. fa. will lie for a fine affeſſed on the party at 
the Juſtice ſeat of a foreſt. Cro. Car. 4cg. Lies to 
Na execution of damages recovered in appeal. Cre. 
Upon an elongavi returned by the ſheriff, a /c. fa, 
lies againſt the pledges in a replevin, by plaint in the ſhe- 
riff's court, tranſmitted to the huſtings. and ſ@ to B. R. 
by Certiorari. Comb. I. That a /. fa. lies againſt the 
ſheriff for taking inſuthcient pledges in replevin. Hut. 


If one hath judgment -in a guare impedit, and aſter, 
and befare execution, the party is outlawed, the King 
may have a ſc. fa. to execute the judgment, the King 
having privity enough in this cale to ſue execution, be- 
cauſe the thing as it was in the plaintifF veſted in the King. 
[og 241, nw 44, 325. Where having the 
thing gives a ſufhcient privity to maintain . fa. 
Keke, 168, 169. ins et boy MK 

On a motion to diſcharge an outlawry which was par- 
doned by the act of oblivion, the court held that it could 
not be done on motion, but that the party muſt bring a 
ſci. fa. on the aft. Stil 248. On a motion for a /ci. fa. 
to avoid a judgment, made void by the general a& of 
pardon, 12 Car. 2. the court doubted whether this was to 
bs done by /ci. fa. or audita querela, IT Sid. 231. 

Where one obtained judgment, and after had judg- 
ment in a ſc. fa. thereupon, and then became a bank- 
rupt, and the original judgment was afſigned by the 
commiſhoners to S. $. upon motion, it was entered to 
entitle him to the benefit of the judgment in the ci. f#. 
without bringing a new one. 5 Mod. 88. 


A ja. 


S' C I 
A /cix;fas brovght by the ſuccefſor of a preſident of |facias, &c, and (after Þ. and the bail 


he College of Phyſicians in London, upon a judgment in | error n' the ſtatute in the Exch! 
bobs oholwed by him-upon the ſtatute I4 tt F ws Exche 


practiſing phyſic in London without a licence, but died | ing this writ of error, the court of B. R. may grant exe- 


before execution; -it was objeted on demurrer, that 


38 C1 


ls. 
Join in a writ of 
quer chamber, and 


. againſt | after the year and day 'paſſes,' in this caſe, notwithſtand- 


cution, for this is a void writ of error, and as if no writ 


the /@. fa. ought to have been brought by the executor | of error had been brought, and therefore it ſhall be ng 


or. adminiſtrator of him who recovered : but, without ar- 


ument, the court held, that the ſucceſſor might well 
maintain the aCtion, for-the ſuit is given tothe College by | ſci. fa. though the 


2 private ſtatute, and the ſuit is to be brought by the 

reſident for the time being ; and he having recovered in 
right of the corporation, the law ſhall transfer that duty 
to the ſucceflor of him who recovered. Cro. Fac. 159. 
Dr. Atkins v. Gardinor. 


A ſei. fa. was brought in the court of C. B. to re-. 


verſe a fige in ancient demeſne ; andjit was ruled, that 
no ſuch writ lay, but that the party ought ts bring his 
writ of deceit. Afich. 7 I, 3. in C. B. Zouth v. 
Thomp/on. | 


2. Of the ſcire facias to revive judgments, and after 
what time neceſſary. | 

There have been different opinions whether a ſer. fa. 
lay at Common Law ; but this doubt, ſays my Lord 
Coke, aroſe for want of diſtinguiſhing between perſonal 
and real ations. 2. /»/7. 469. 

At Common Law, it after judgment given, or recog- 
nizance acknowledged, the plaintiff ſued out no. execu- 
tion within the year, the plaintiff or his conuſee was 
driven to his original upon the judgment, and he 9s 
facias in perſonal a&tions was given by the (tatute of J/e/tm. 
| 26 (4P+» 45» 

Ban My real ations, or upon a fine, though no exe- 
_ eution was ſued out within a year after the judgment gi- 

yen or fine levied, yet after the year a /c:. & lay for the 
land, &c. becauſe no new original lay upon the judgment 
or fine, 2 1nfl. 470. 

A ſci. fa. lay as well in mixed as real ations, as upon 
2 judgment in an aſiſe, . Bo it lay upon a judgment in a 
| writof annuity. Salk. 258, 600. | | 

It hath been adjudged, that if there be judgment in 
eje&tment, and no execution ſued thereon in a year and a 
day, an habere factas poſſeſſionem cannot be ſued out after 
without a ſcire facias ; and Holt Ch. J. ſaid, that as to 
the poſſeſſion of the land an ejeftment was real, and the 
only remedy a termor for years had, and that a recovery 
therein bound the right of inheritance. Sa/k 258, boo. 
Comb. 250. Farefl. 64. and ſee 1 Sid, 307, 351. 2 
Keb. 307. Skin, 161. 3 Lev. 100. Lutw. 1268. 

\ But though after a year and a day there can be no exe- 
cution of a judgment without a ſcire facias, yet if the 


continuance of the firſt Judgment ; but the year and day 
being paſt, the plaintiff bac: i=s have execution without a 
ear paſſed after the writ brought. 
1 Rol. Abr. 899. Trin. 9 Car. 1. Barnes v, Hill. ” 

If upon a judgment there be a ce//ze executio for a year 
after the judgment, the plaintiff within the year may 
take out execution without a ſet. fa. 6 Mod. 14, 288. 
Farefl. 64. Salk. 600. en Matabtdey cot 

Alfo it hath been beld, that where execution hath been 
taken out after the year and day, it is not void, but 
| voidable only. 3 Leon. 404. Salk. 273. EDITS, 
| But though it ſeems agreed that the execution bein 
| ſtaid by the aCt of defendant, the plaintiff may after the 

year and day take out execution without a ſez. fa. Yet 
[it hath been held, that if the execution is ſtaid by injunc- 
tion, though the aft of the defendant, yet the court will 
not take notice thereof. 6 Med. 28. Salk. 322. and ſee 
tit, , Amunction. | 

If judgment be given in debt, and no execution fued 

out within the year, yet the plaintiff may after an award 
of an elegit on the rule of the judgment as of the ſame 
term with the judgment, and thence continue it by vice- 
comes non miſt breve ; ſo held on a motion to ſet aſide the 
execution ; and though the court ſaid that an eſegit ought 
to be aCtually- taken out within the year, yet being in- 
formed by the clerks of the-court, that it had been the 
practice for many years to make ſuch entry, &. it was 
ſaid to be the law of the court, and they ordered the exe- 
cution to ſtand. Carth. 283. Seymour v. Greenvil, 2 
"Chow. 235+ - 8. - Coamd; 233% 3, 13-7 N05 05! 
If the demandant or plaintiff taketh his proceſs of exe- 
| cution within the year, though it be not ſerved within 
the year, yet it he continue the ſame, he may have ex- 
ecution at any time after the year. 2 [n/t. 471. Co. Lit. 
290. b. and fee 2 Leon. 77, 78, 87. 3 Leon. 259. 4 
Leon. 44. 1 Sid. 59. 1 Keb. 159. 6 Mod. 288. 

If the plaintiff delay the executing of a writ of iniqui- 
ty till a year aſter the interlocutory judgment, he can- 
not do it after without a ſci. fa. Caſes in B. R. Paſeh. 
13 I. 3. Haw v. Cuton. | 

In the caſe of the King there need not be any ſc. fa. 
| after the year and day. 2 Salk, bog, 

If a judgment be above ten years ſtanding, the plain- 
|tiff cannot ſue a ſcire facias without a motion in court 
if under ten but aboye ſeven, he cannot have a ſcire fa- 


q 


plaintiff hath been delayed by a writ of error, he may take | {a5 without a motion at /ide bar. Note ; after ſuch mo- 
out execution within a year and a day after the judgment } tion and judgment revived by ſer. fa. the defendant dies 
affirmed. 5 Co. 88. MAdoor 566. pil. 772, Cre. Eliz.| before execution, the plaintiff muft ſue -a new /c. fa. but 


706. Gedb. 372. Palm. 44. 


may have it without motion, for the judgment was re- 


And theretore it hath-been adjudged, that if a man re-|vived before. Salk. 598. Hardifly v. Barny. | 
covers debt or damages in B, R. and after within the| After a judgment, if the plaintiff within the year ſues 
year the defendant brings a writ of error in the Exche- | a ſci. fa. he cannot after have a cap:as within the year 
quer chamber, where the firſt judgment is afftrmed after | till he hath a new judgment in the ſc. fa. 1 Rel. Abr. 
the year expired, yet the recoverer may have execution |g00, Trin. 13 Car, lo. Roberts v. Piſing. 


by capras or fieri fa. within the year after the affirmance, 


' without a, ct. fa. for the affirmance is a new judgment, | 43. Of the ſcige facias on recognizances and tatutes. 


1 Rel. Abr. Bgg. Lan. 20. Dennis v. Drake. Cre. 


Elize. 416. 8. P. 


Recognizances and ftatutes are conſidered as judg- 
ments, being obligations ſolemnly acknowledged, and en- 


$ if after the year after the recovery the defendant | tered of record, and the ſc. fa. on thoſe is the judicial 


brings a writ of error, and the judgment is affirmed, 


writ and proper remedy the conuſee hath ; but herein we 


though before the writ of error brought the recoverer was | muſt diftinguiſh between recognizances at Common Law 
put to his /cz. fa. yet this affirmance is a new judgment, and |and ſtatutes merchant, &c. for upon the former, if the 
the recoveier may have within the year atter the affirm- | conuſee did not take out execution within a year after 
ance a fi. fa. or capias without a ſcire factas. 1 Rol. )the day of payment afligued in the recognizance he was 


Abr. 899. and ſee Palm. 449. Latch. 193. 


obliged to commence.the ſuit again by original ; the law 


So if the. be nonſuit in the writ of error, or if the | preſuming the debt might have been paid, if they did not 
writ of error be diſcontinued; for though in theſe cafes | ſue execution within the year after the money became 
there is-agt any new Judgment given, yet the ns of | payable ; but this law is altered by /Y/{m. 2. cap. 49. by 


the writ of ecroc revives the firſt judgment, Cro. 
364. - 1 Ral. Rop. 104, 113- 


If A. recovers againſt B. in B. R. dameges and cofts, 


ac. | which the conuſee hath a /c.. fa. given him to revive the 


judgment, avd put it in execution, if the canufor cannot 
ſtop itby pleading ſuch matters as the law Judges ſufficient 


and thereupon bath judgment agaialt the bail aſter a ſire] for that end, fuch as a releaſe, &c, but the PRge of a 
4.6 St is TY a | atute 


. 


I 


"$:0:.0; 


ſtatute merchant, &c., may at any time.ſue.exeentian on | 
them without the delay or charge of. aſd fa. Lit, R. 
8g. That a capias lies not on a recqgnizance,, but only. a 
fa. fa. 1 Brown. 83. Co. Lit, 2919. 2 Inſt. 469. F. 
N. B. 296. Bro. Recog. 17. © bs 

Alſo as to recognizances. at Common Law, and. ſta- 
tutes and recognizances introduced by Statute Law, we 
muſt farther diſtinguiſh, that if on the, ficſt the conuſee 
dies before execution ſued,, his executor [hall not ſue it, 
even within the year, without bringing a /c. fa: againſt 
the conuſor ; the reaſon is, becauſe the law preſumes the 
debt might have been paid to the tellator, and therefore 
will not fuffer the debtor to be moleſted, unleſs it appear 
that he hath omitted to perform the judgment ; and this 
is to be done by ſc. fa. brought by the executor, for 
the alteration of the perſon altereth the proceſs at Com-_ 
mon Law ; but this tending to delay the Jed. is taken 
away in ſtatutes and recognizances by Statute Law, by the 
ſeveral aCts of pariiament which introduced them, and 
therefore upon the death of the conuſee of a ſtatute mer- 
chant, &c. his executors may come into Chancery, and. 
upon their producing the teſtament and the ſtatute, ſhall 
have execution without a /c:. fa. as the teſtator himſelf 
might. 2 In/l. 395, 471. Bro. Stat. Merch. 16, 43, 50. 
| If a man be bound in a recognizance to the King, 
upon condition to be of good behaviour, &c. he cannot 
be indicted for breach of the good behaviour, by which 
he forfeits his recognizance, without a ſc. fa. for if a 
ſci. fa. had been brought, he might have pleaded ſome 
matter in diſcharge thereof. 4 I[n/t. 181. 1 Rol. Abr. 
900. What ſhall be ſaid a breach, fee Cro. Car. 498. 
and how to be aſſigned, ſee 3 Buiff. 220. Cro. Fac. 415. 
_ Sil, 396. | | | 
. If a man acknowledpes a recognizance to be paid at a 
day within the year after the date of the recognizance, 
in this caſe he may have execution by fi. fa. or elegit 
within the year after the day of payment, though the year 
be paſt from the date of the recognizance. 21 Ed, 3. 
22. b, 1 Rol. Abr, 899, goo. 2 1nft. 471. 

If A. enters into a recognizance or ſtatute, &c. to B. 
and the ſum is made payable at three ſeveral days, at 20/. 
- at each day, the whole debt being 60/. when the firſt 
day of payment is lapſed, the conuſee may have execu- 
tion for 20]. immediately, and ſo for the reſt as it be- 
comes due, without waiting for the laſt day of payment, 
as he muſt have done if the debt had been due upon bond ; 
and this holds as well on recognizances at Common Law 
as upon ſtatutes; and the reaſon is becauſe theſe are in 
nature of three ſeveral judgments. 2 Rel. Abr. 468. 
Co. Lit. 292. | 

If a man recovers an annuity, he ſhall have execution 
for every time that occurs after by ff. fa. or elegit with- 
in the year after the time incurred, though the year be 
| Paſt from the judgment, but not after the year with- 
out a ſci, fa. 1 Rel. Abr. goo, 2 It. 471. Salk. 
258, 600. 

If two acknowledge a recognizance of 1ool, guilibet 
eorum in ſolide. that is jointly and ſeverally, the: conuſee 
may ſue ſeveral /c:. fa. againſt the conulors upon this 
 recognizance. 2 Irfl. 395. 54 | 
| Por more learning on this ſubjeft, ſee 4 Bac. Abr. and 
19 Vin. Abr. tit. Scire facias, TAS | 

Scirewyte, The annual tax or preſtation paid to the 
ſheritf for holding the aſſizes or county courts. In 
folutiis pro quadam penſione, vacatur Scirewyte annuatim 10 
ſel.——Paroch. Antiq. p. 573. | 

Scite, Mentioned in /tat. 32 
Site, 

Scolds, Are troubleſome women, who by their brawl- 
ing and wrangling among their neighbours, break the 
public peace, and increaſe diſcord, Stat. 51 Hen. 3. 
'They are indictable in the ſheriff's turn, and puniſhed 
by the ducking-ſtool, Sc. Kitch, 11, 2 Hawk, P.. 
- C.. 67. 

goat and Lot, (Sax. ſceat, pars, & Llet, i. e, 
fors) Signifies a cuſtomary contribution laid upon all ſub- 
jeRs, according to their ability. Spelm. Nor are theſe 
old words grown obſolete; for whoever in like manner 


H. 8. cap. 20. See 


| 


| 


tribution, are .generally 


by 


S: © © 


ſaid to':pay fot ani. lot,  $ 
33 . 8. cap. Qe3ifg3; | th I « y J wo 
*Scotal or Scotale, Is where any officer 
keeps an alchouſe within the foreſt, by olout 
lice, cauſing people to come to his houſe, 
their money tor Tear of his diſpleaſure. It 
of /cet and, ale, which by tranſpoſition © 
otherwiſe called, an  aleſhot. This word is uſed. in the 
Charter of the Foreft, cap. 8. Nullus foreſtarius faciat ſeas: 
tallas, wel garbas calligat, vil aliquam coll: tam Facigty We, 
Manwood,216. | L (84:65 | 
Scottare, 'Thoſe tenants are faid Scottare, whoſe 
lands are ſubject to pay ſcot: Aon. Ang. tom, x. þ. 87 

Scotland, Merchandize of the ſtaple not to be = 
ried into Scotland, 27 Ed. 3. fl. 2. cap. 12. _ 

Carrying arms and  viCtuals into Scotiand proh 
7 Ke 2-6 Ie; ; | | 

Except to Berwick, 15 
"Fi 

Merchandize carried to or from S:oland, ſhall be cy. 
ſtomed at Berwick, or Carliſle, 2 Ed, 4. c.8. 
 Scotſmen not made denizens, warned to depart the 
realm, 7 H.7. c. 7. repealed, 4 Fac. 1. c. 1. 

Selling horſes in Sco/land made felony, 23 H. 8, , 
ib. 32 H. 8. c. 6. 1 El. c, 7. repealed, 4 Face ts 


"1 | 
Commiſſioners appointed to treat with Scotland, 1 Fac, 
WS, 4 


IC. 2. 3 fac. 1.ce 3 Repeal of the hoſtile 1a 
Scotland by Engliſhmen, to be 


Face Is Go 1, 
Felonies committed in 
tried in the northern counties, 4 Fac. 1. c. /. 2 3, &c 
Engliſhmen committing felonies in Scotland to be lent 
thither, 7 Face I. c. 1. | | 
Pacifhcation between England and Scotland, 16 Car. 1, 
G17» | 
Corn, ſalt, and fiſh, ma 
12 Car. 2.c. 18. f. 16. | 
Commiſſioners appointed to ſettle the intercourſe of 
trade between England and Scotland, 19 Car. 2. © 14, 
22 Geo. 2. Cc. 9. | | | 
Commiſſioners appointed to treat of the Union, 1 4nn, 
fl. 1. c. 14. 3 & 4 Ann.c. 37. | | 
| Reſtraints on the ſubjects of Scotland, 3 & 4 Ann. 7, 
repealed, 4 & 5 Ann. c. 3. a RS 
Articles of the Union with Scotland, 5 Ann. c. 8, 
Acts anent peace and war repealed, 6 Ann. c. 2, 
For improving the Union, 6 Ann. c. 6. 7 Ants 
2I, | 
Ale, Method preſeribed for granting licences to re« 
tail ale, &c. in Scotland, 29 Geo. 2. c. 12. /, 10, &c. 
| Arms, In the cuſtody of ſuſpeted perſons may be 
ſeized, I Geo. 1. c, 20. /. 10. ee one Hi 5 | 
For difarming the Highlands, 1 Geo. 1. c. 54. 11 Gets 
I. c. 20, 19 Geo. 2. 39. 21 Geo. 2. 34. | 
Sterlingſhire included, 26 Geo, 2. c. 22. +. 2. 
| The uſe of the Highland dreſs reſtrained, 19 Ge. 2» 
c. 39- fe 17. 20 Geo. 2.c.51. 21 Geo. 2. 33: | 
The acts for diſarming the Highlands extended to par« 
ticular parts of the ſhire of Stirling, 26 Geo, 2. c. 20, 
Bail. Bail in criminal proſecutions increaſed; 1t 
Geo. 1. £. 26. /. 11. | ET 
Bent, Penalty of cutting bent in Scotland, 
2, 633 }..9- El $2 TR. dh, 
Brandy. Aqua vite excepted from duties, 9 Geo. 2: 
: 23: 22. I9 Geo, 2. c. 12. fe 279. 24 Geo. 2. C40, 
. 26, ns ah 
Bread. Regulations to prevent adulteration thereof, 
3 Geo. 3.c. 6. 
Calendar. Courts of Seſſion and Exchequer, and mar- 
kets, &c. Not to be continued according to the new ca- 
lendar, 24 Geo. 2, c. 23 fe 4. | 
Coals. Carried from Stirling to Dunbar exempt from 
duties, 8 Ann. c. 4. f, 3» 9 Ann. c. b. /. 10, 
Imported to Jreland liable to ſame duties as from Eng* 
land, 9 Ann. c, 22. [. go. | 
Conjuration. 'PThe aCt int 
ed, 9 Geo. 2. 5. ſe 2) 
Corn, Power given to the 


> Es 

of. a foreſt 
of his of«' 
and there ſpend 
is compounded 
f the words is 


ibited 


R. 2.46 7. Repealed, 4 Foc;: to 


y be imported. from Scotland, 


IS Ger 5 


v 


itled anentis witchcraft repeal- | 


{though not by equal proportion) are afſciſed to any con- 
ke | 


1 


Judges to ſuſpend prohibi- 
cory laws, 14 Geo. 2,c, 7. , wy 


Debentutſs 


C0 


__ .Debenture on corn exported payable in three months, 
26 Geo. 2. Go 15. /. 9: | 


Courts. 
cuit courts, diſcharged, 8 Arn. c. 16, , | 

The act diſcharging'the yule vacance repealed, 10 Ann. 
c 13. this aQt repealed, 1 Geo. 1. /t. 2: c 23; 


The ſalaries of the Judges charged upon the cuſtoms and | 


exciſe, 10 Ann. c. 26. /. 108; | 
Circuit courts to be held once a year, 10 Ann. c. 33. 
For the trial and admiſſion of the Lords of Seſſions, 10 
Geo. I. C 19. ; 
Court of Seſſion may adjourn in December, 3 Geo. 2. c. 


2, ; 

Court of Seſſion adjourned on account of the rebellion, 
19 Geo. 2. C> Te 
| "Regulations of the ſheriff's court, 29 Geo. 2. c. 43. /. 


209. | X | : 

"of the circuit courts, 20 Geo. 2. c. 43. f. ZI. 21 
Geo. 2. c. 19. /. 13; | 

Advocation of cauſes under 12 /. value diſcharged, 20 
Geo. 2. 43 fo 38 

The Judges ſalaries augmented, 32 Geo, 2. c 35. /. 
22. | 

Judges impowered to make adjournments, 2 Geo. 3. c. 
27. 


iſhed as wilful fire-raiſers, 1 Geo. I. c. 48. /o 4. 

Capital or corporal puniſhment not to be inflicted til] 
thirty or forty days after ſentence, 11 Geo. I. c. 26. /. 10, 
Corporal puniſhment maybe inflicted after eight or twelve 


days, 3 Geo. 2.c. 32. /. 2. | 


- Aﬀeſſments may be made for the charges of criminal | 


proſecutions, 11 Geo. I.c. 26. /. It, 
Cuſtoms. Laws of the Cuſtoms extended to Scetland. 
6 Ann. c. 26. /. 17. | 
The crown may appoint farther ports for toe landing 
of goods, 6 Ann. c. 2. þ, 18. | | 6 
For a treaty with the proprietors of ſugar houſes, 1 
Geo. 1, c. 19. /. 19, | q 
The privileges of the ſugar houſes purchaſed, 8 Geo. 1. 
6 4+}. ©: | | ED 
See Cuſtoms. FER 
Edinburgh. A duty of 2 pennies Scots on ale, &c. 
granted to the town, continued for nineteen years, 3 Geo. 
J. & © 
The 
6.9, 
Petty-port cuſtoms deſcribed, 1 Geo. 2. c. 22. 
Regulations for improving the city, 26 Geo. 2. c. 30. 
Equivalent, No equivalent debentures to be ſtopped, 
2a G0. T1: te 14: | 
Evidence, Method of taking evidence in writing, in 
caſes not capital, taken away, 21 Geo. 2. c 19. f. 7. 
Evidence of offenders admitted in trials for theft of 
cattle, 21 Geo. 2. c. 34. 


Exchequer. New court of Exchequer conſtituted, 6 
Ann, c. 26. | 


duties. extended, &c. 9 Geo. 1. c. 14. 25 Geo. 2. 


Whitſuntide and Lammas terms, when to begin and 


end, 7 Ann, C, Ig 


Exciſe. What duty ſhall be paid on Scotch two-penny 


ale, 8 Ann, c 7. [. 3. 


Excommunication. No forfeiture incurred by an ex- 


communication by the church judicatories, 10 Ann. c. 7. 


f. 10. | ee. 

Fiſhery. Commiſſions to be appointed for applying part 
of the equivalent for the improvement of the fiſheries and 
 manufaCtures, 13 Geo. I. c. 3O» 

Penalty of killing lobſters on the the coaſt of Scotland in 
ſpawning time, 9g Ges. 2. c. 33+ /« 4+ o 

| ncouragement given to fiſhery in Scotland, 29 Geo, 
2, C. 23. | | 

Porfaited eflates. Heretable juriſdiQions, &c. forfeited, 

annexed to the crown, 1 Geo. I.'c. 50. /. 31. 
Veſted in the Kirig, 20 Geo. 2. c. 41. 
Forfeited eſtates in Scotland annexed to the crown, 
Unalienably, 25 Geo,,2. c. 41, —_ 

The crown enabled to purchaſe ſuperiorities in Scot- 
| land, 25 Ges. 2, c. 41. /. 7. | 
Vor, II. N* 125. 


The attendance of the nobility upon the cir- 


Criminals, Perſons who ſet woods on fire, to be pu-| 


| 27. þ- 5+ 


E I2. 


71 $5. 

Rents of forfeited eſtates in Scotland to be applied to 
the improying the Highlands, 25 Ges. 2, c. F'\ 9 2 7 
Pariſhes may be divided in the forfeited eſfates; 25 

Geo. 2, c. inf . | 


When claims on the barony of Strowan are to be en- 
tered, 26 Geo. 2. c. 29. : 


Court of Seſſion to determine the claims of creditors, 
31 Geo. 2. c. 16, | 


Proviſions for relief of vaſſals of eſtates annexed to the 
crown, 2 Geo. Je c. 17, 

Funds. Certain yearly funds payable in licu of equi- 
valents ſettled by the treaty of union, 5 Geo. 1. c. 20. 
23 Gece. 2. 21, | 

Game. Penalty of having game without 
of aqualified perſon, 24 Geo. 2. c. 34+ 

Seaſon for killing game, 1 Geo. 3.c. 21. 

Habeas corpus. Perſons having committed any capital 
offence " - qa may be ſent thither for trial, 31 Car. 
2. 2. /. 16; 

Highways. Laws concerning the highways before the 
Union, confirmed, 5 Geo. I. c. 30. 

Additional toll on waggons drawn by four horſes, 22 
Gee. 2: 7c. 16: | | 

Houſes. Surveyors in Scotland to view houſes, 5c. 21 
Geo. 2. c 10. & ſequent. 26 Geo, 2. c. - 

Furiſdifions, The heretable juriſdiftions reſumed, 20 

e0. 2. Cc. 4J- 21 Geo. 2. « 19. - 28 Geo. 2.c. 7. © 
| Fuſticiary. Method of exhibiting criminal informa- 
tions before the Lords of Juſticiary. 8 Ann. c. 16. /, 4+ 

Circuit courts to be kept but once a year, 10 Ann. 
33 | 


having leave 


Judges indemnified for not performing the Northern 
circuit in May 1746. 19 Geo. 2. c. 39. 
King. Heirs of, tailzie, &c. impowered to ſell to the 
CrOWN, 20 Geo. 2. c. 51. ES So 
he. _ revenues of Scotland continued, 1 Geo. 2. 
ce Is. fo 8. | 
Linen. Length and breadth of Scotch linen, &c, 10 
Ann. c. 21. | | | 


No perſon to import bad lintſeed, 13 Geo. 2, c. 26. 
24. Geos 2... 31, | 


Stamp maſter not to ſtamp linen before taking the oath 
of office, 18 Geo. 2. c. 24. | : | 
| Encouragement given to the manufaCtures of linen'in 
the Highlands, 26 Geo, 2. c. 20. bs NN 
Malt. "The malt tax to be deducted out of the price 
of ale, mentioned in the ſeventh article of the Union, 
I2 Geo. I. c. 4. / 62. | 
| Perpetual duty on malt, &c. 33 Geo. 2. c. 7. /. 1, 
14. Cyder for diſtilling, and for private uſe, exempt, 
ibid. fe 11 & 23. | 
Manufaftures, Offences in ſeducing artificers, to be 
tried in the court of Juſticiary or Circuits, 5 Ges I ce 


- 


Marriages, The marriage aCt not to extend to Scot- 

land, 26 Geo. 2. c. 33. f. 18. Th 
Miniſters. To what rates miniſters, heads of colleges, 
&c. ſhall be ſubject, 17 Geo. 2. c. I1- IE IT. 
Miniſters may chuſe to which of the four yearly rates 
they will be ſubjeCt, 22 Geo. 2. c. 21. | 
Money. Part of coinage duties appropriated to pay -ſa- 
laries of officers of the mints in Scotland, &c. 7 Ann. c. 
24: /« 3: "Re 
Noneformils. Epiſcopal congregations to. be pro- 

teCted, 1o Ann. c. 7. | 
Miniſters to pray for the king, &c. 10 Ann. c. 7. 
Il, 5 Geo. 1.c. 29. | | 
' Sheriffs, &'. to enquire of epiſcopal meetings, 19 Geo, 


2. c. 38. 21 Geo, 2. C 34+ £! $x508s 
Oaths. Perſons in office to take the oath of abjuration, 
&c, 6 Ann. c. 14. 8 Ann. c. 15. 10 Ann. c. 7. 1 


Geo. I. c. 13. 1 Geo. I, c. 20, 5 Geo. I. c. 29. 19 
Geo. 2.c. 39. 20 Geo. 2. Cc. 43. 21 Geo. 2. Cc. 34. * 
Outlawry, Proceedings in outlawry for treaſon, 22 
Geo. 2. Co 48. ; 
Papiſts. The power of puniſhing trafficking papiſts 
given to the Lords of Juſticiary, 12 Ann. /t. 2, c. 14+ 


8 B The 


8 OD 
The att 1.8 M. c.1;. for diſarming papiſts ex- | 


tended to Scotland, 1 Geo. 1. + 20+ JH 
Parliament. How the Sixteen peers are to be eleQed, 
6 Ann. c. 23. 
Regulation 
Commons, 12 Ann. /t, 
Gods 2-3. 38; 5 
Penalty of town counſellors ſeparating from the ma- 
jority at the annual eleQtions of magiltrates, 7 Geo. 2+ c. 
16./. b. 16 Geo, 2.c. 11./. 22. 
Patronages. Right of patrons reſtored, 10 Arn. c. 12. 
Fus devolutum not ſtaid by preſentation of a perſon not 
qualified, 5 Geo. 1. c. 29. /. 8. TIO 
Poynding, Dire&tions tor officers poynding goods, 2 
Geo. 2.c. 43- ſ. 28; _ | 
Priſ:ns. Regulations of priſons in Scotland, 20 eo. 2. 
c. 43. /. 18. | | 
His Majeſty's forts lawſul priſons, 21 Geo. 2. c« 19. /. 9- 
Salt. Scotch ſalt landed before the entry, forfeited, 7 
& 8 W. 3. c. 31. /. 45- : 
No falt of the produce of England to be imported from 
| Scotland, 2 & 3 Ann. c. 14. /. 1,7. | 
Laws to prevent frauds in importing and exporting fiſh 
or fleſh, extended to Scotland, 7 Ann. c. 11. /. 5. 
Regulations for importing Scotch ſalt, 5 Geo, 1, c. 18, 


' fe 20. 


Servants wages not to be paid in ſalt, 8 Geo. 2. c. 12, 


4 | 
d Schools. For erefting ſchools in the Highlands, 1 Ges. 
L.c. 54. /. 16. 4 Geo. 1. c. 8. /. 32. | 
\ Private ſchools to be regiſtered, &c. 19 Geo. 2. c. 39. 
School maſters to take the oaths, &c. 21 Geo. 2. c. 34+ 
.. 12. 
| Seſſions, The nomination, trial, and admiſſion of Lords 
of Seſſion, 10 Geo. I. c. 19. 3 Geo. 2. ct 32. 
| Court may adjourn, not exceeding ten days, 3 Geo. 2. 
&. 32. 19 Gevs 2. 7. | | 
Sheriffs. Sheriffs depute, &c. not to be officers to any 
ſubject, 21 Geo. 2. c. 19. /. 10. | | | 
For fifteen years to hold their offices ſo long as his Ma- 
jeſty ſhall appoint, afterwards ad vitam aut culpam, 28 Geo. 
2+ Ce. 7» | 
Soldiers May be quartered in Scotland as they might 
by the laws in force at the time of the Union, 33 Geo. 2. 
c. 6. ſ« 31, 45+ 33 Geo. 2. c. 8. f. 24+ wo 
\ Stores, Premium for importing maſts to England, 2 
Geo. 2. 35: }. 12. | | 
Tailzie., Heirs of tailzie may fell to the crown. 
Ged.'2.c. 560 5h. 
Tax. Commiſſioners of land-tax to levy duty on places 
and penſions, 31 Geo. 2, c. 22. f« 14, 29, 
What ſum to be raiſed on land-tax in Scotland, 33 
Geo. 2. Cc. 1. f. 124» OY 
Tenures. Encouragement to vaſlals continuing dutiful, 
1 Geo. I. C. 20. 21 Geo. 2. 33 f. 17+ 
The ſervice of perſonal attendance diſcharged, 1 Geo. 1. 
£. $4, /. 10. | 
| Tenure by ward-holding, &c. taken away, 20 Geo. 2. 
c, 5O. 
ſcheats on horning and denunciation taken away, 20 
Geo. 2. c. $0. f. 11s phe 
King to hold principality and gran 
C- 20. | 
Title-deeds. For relief where title-deeds were imbez- 
zled by the rebels, 20 Geo. 2. c. 20. 21 Geo. 2.c. 17. 
Treaſon. The ſame crimes treaſon as in England, 7 
Ann. c. 21. | | Ly 
SuſpeCted perſons in Scotland may be ſummoned to ap- 
pear at Edinburgh, 1 Geo. 1.c. 20. ſ.6, 19 Geo, 2. c. 
25. 
, uvalifications of jurors, 19 Geo. 2. c. 9. /. 4. 
For trials of high treaſon, &c. commitred in the High- 
lands, 21 Geo. '2« Cc 19. /. 34. 
Dire&ions for proceedings to out 
ſon. 22 Geo. 2. c. 48. | 
J/ines. Proportional duties in Scotland, 3o Geo. 2. c. 
I a {7 - | 
Yet manufaftures, ManufaQures of ſerges, plad- 


s of eleCtions of members}of the Houſe of 
1. c. be 7 Geo. 2.c4 16, 1b 


| 


20 


t entries, 25 Geo. 2. 


lawry for high trea- 


[the reſpective towns. 


or expoling any part thereof to contempt or ri 
puniſhable by fine and impriſonment 


and exceſſive intereſt of money, 


tor being intruſted with the ſecurity itfelf, it hal 


149. See 19 in. dbr. 289—292. 


[gold money. Catherine, queen of England, had an afſu« 


OS EW 
For the exciſe on ale in ſeveral towns of Scotland, es 
£courmg clay. See Fullcr's earth, | 
Scriptuce. All profane ſcofling at the holy ſcripture; 
dicule, ig 
1 Haw. P.C, 'þ 
ute againſt vſury 
live I2 Ann. cap. b. If a 
ſcrivener is intruſted with a bond, he may receive the in. 
tereſt z and if he fails, the obligee ſhall bear the loſs : and 
lo it 18 if he receive the principal, and deliver up the bond; 
preſumed he is truſted with power to receive the al 
cipal and intereſt ; and the giving up the bonc on pa 6 
ment of the money is a diſcharge thereof : but if a ſcri= 
vener be intruſted with a mortgage-deed, he hath on] 
authority to receive the intereſt, not the principal ; the 
giving up the deed in this caſe not being ſufficient to re« 
itore the eſtate, but there mult be a reconveyance, 6 
decreed in Chancery. Hill, 5 Ann. 1 Salk. 1.57, 'Teis 
held, where a ſcrivener puts out his client's money on a 
bad ſecurity, which on inquiry might have been eaſily 
found fo, yet he cannot be charged in equity to anſwer 
the money ; for it is here ſaid no one would venture to 
put out money of another upon a ſecurity, if he were 
obliged to warrant and make it good, in caſe a loſs ſhould 
happen without any fraud in him. Preced. Chanc, 146, 


Sc.iveners, Are mentioned in the Nat 


Scutage, (Scutagium, Sax. ſcildpenig) Woas a tax or 
contribution, raiſed by thoſe that held lands by knights- 
lervice, towards furniſhing the King's army, at one, two 
or three marks for every knight's fee. H:-nry the third 
for his voyage to the Holy Land, had a tenth granted by 
the clergy, and ſcatage, three marks of every knight's 
fee, by the /aity. Baronag. Anglia. 1 Peart. fol. 211, b, 
This was alſo levied by Henry the Second, Richard the 
Firſt, and King John. See Eiruage. 

Scuatgis habenao, Was a writ that lay for the Kings 
or other Lord, againit the tenant that held by #nigits ſer= 
vice, to ſerve by himſelf, or elſe to ſend a [uthcieat man 
in his place, or pay &c. where the King intended to + 
make a warlike expedition againſt the Scots or French, 
F. N. B. fol. 83. lt is uſedin the Regifter Original, for 
him to recover £ſcuage of others, that h2th either by (er- 
vice or fine performed his own to the King. Fol. 88. b, 
Scute, A French gold coin, value 3s. 44. coined about 
the year 1427, in the reign of Henry the Fiſth. It comes 
from the French word Ecu, which ſignifies a crown of 


rance made her of ſundry caſtles, manors, lands, &c. 

feverally named, and valued to the ſum of forty thouſand 

Scutes, every two whereof were worth a noble, Ret. 

Parl. 1 H. 6. n. 459. So the learned Forteſcue, ſpeaking 

of the inns of courts, ſays, {n his enim heſpitiis neguaquam 

poteſt ludens aliquis ſuſtentari mixaribus expenſis in anno, quam 

oetoginta ſcutorum, cap. | 4 
Scutella, Scotella, From Scutum. Sax, Scute!, Scuttle, 

Any thing of a flat and broad ſhape, like a ſhic!d, eſpe- 

clally a plate or diſh. Covell, edit. 17527. 

p: + Lk Cleemoſonaria, An alms-baſlcet or ſcuttle; 
. ib, 
Scutum Armorumz A coat of arms. 74. 1b. 
Scyllddit, (Sax.) Is a mul& for any fault ; from the 

Sax. Scild, deliftum, and wite, pane. Leg. Hen. 1. 
Scura, A fine impoſed on ſuch as negleCted to attend 

the Scyregemot court, which ail tenants were bound to 

do, Mon. Angl. tom. 1. pi 52. 
Scyregemot, (Sax. Was a covrt held twice every 

year as the ſheriff's torn is now) by the biſhop of the 

dioceſe, and the Ealdorman (in (hires that had Faldormen,) 
and by the biſhops and ſheritfs, in ſuch as were commit* 
ted to the ſheriffs that were immediate to th? King, 
wherein both the eccleſiaſtical and temporal laws were 
given in charge to the country. Selden's Tities of Honour, 
fol. 520. 'This court at firſt was held three times, v/Zs 

Et babeatur in anno ter Burgimatys & Scire-motus. Legs 

Canut, cap. 38. But Edward the Confeffor, cad. 355 

appointed it to be held twelve times, et Hundreds & 


. 


ings, fingrams, and ſtockings, regulated, 6 Geo. 1, c. 1g. 
10 Geo. I, © 18, 


I apentachia duadecies in anno cavgregart. 


Sea 


S E A 
&5ea, The ſea ſhall be open to merchants, 13 Ed. 3. 
2. c.3- The King called the King of the Sea, 46 
The mariners of the Welt undertake to raiſe an 


ft 
—_ Ric. 2. Cc 3 
m 4C. . Li . 
M 2abanks, See Banks. ST 
Seal, (Sigillum) Is a ſtamp engraved with a particu- 
lar impreſſion; which is fixed upon the wax that cloſes 


& 


letters, or affixed asa teſtimony. TFohnſ. The firſt ſealed 
charter we find extant in England, 1s that of King Edward 
the Confeſſor upon his foundation of Y/e/tmin/ler Abbey. 
Dugdales. Warwickſhire, fol. 138. b, Yet we read in the 
manuſcript hiſtory of Offa, King of the Mercians—Rex 
Offa literas Regii Sigilli ſui munimine conſignatas eidem 
nuncio commilſit deferendas. * And that ſeals were in uſe 
in the Saxons time, ſee Taylor's Hiflory of Gavelkind, fol. 

It was uſual in the time of FH. 2. and before, to 
fel all grants with the gn of the croſs : Has donationes & 
ordinationes confirmarunt & cruce fignarunt Henricus Rex 


& Mathildis Regina, Monaft. 3 tom. fol. 7. And Or- 


 gericus Vitalis tells us, that archbiſhop Dun/{an with his | 


ſuffragans, prediftarum rerum donationem fatlo crucis in 
Charta figno corroboravit, lib. 4\' That moſt of the char- 
ters of the Engliſh-Saxon Kings were thus ſigned, appears 
by Ingulphus, and in the Monafticon, and that the crofles 
were all gold. But it was not ſo much uſed after the 
conqueſt. Cowell, edit. 1727. See Sligillum Wang 

Writs touching the Common Law not to go out under 
any of the petty ſeals, 28 £4. 1. /. 3. c. 6. 

Deeds of covenants void, where the ſcals are not kept 
as direCted by the act. St. Apport. relig. 35 Ed. 1./t. 
Is Go 4+ | | 

Writing relating to the earldom of arch ſhall be 
ſealed with the Great ſeal, 4 H. 7. c. 14. 


The courſe in which the King's grants ſhall paſs the 


ſeals, 27 H. 8. c. 11. 
| Where clerk of the Privy ſeal to make warrants to the 
chancellor, 27 FT. 8. c. 11. /{. 2. 

What fees the clerk of the lignet is intitled to, 27 A. 8. 


£11. f« 4 8; 
| Where fees are not payable on grants of Jeaſes, 27 7. 


8. 11. þ+e 12. 


Counterfeiting Great-ſeal, &c, excepted out of gene- | 


_ ral pardon, 20 Geo. 2. c. 52. /. 9. 

Sea-Law, See Oleron Laws. 

Sealcr, (Sigillator,) Is an officer in Chancery appoint- 
_ ed by the Lord Chancellor, or Lord Keeper of the great- 
ſeal of England, to ſeal the writs and inſtruments there 
made in his preſence. 


Sealing Deeds, Makes perſons parties to them ; and. 


if they are _not thus ſealed they are void. Dyer 13. If 
a ſeal is broken off, it will make the deed void, and 
when ſeveral are bound in a bond, the pulling off the 
ſeal of one wakes it void as tothe others. 2 Lev. 220, 
But in a deed of covenants, it is held that a perſon's 
breaking off the ſeal of one of the covenantors, after ma- 
king the covenant, ſhall avoid the deed only againſt him- 
ſelf. Cro. Eliz. 408, 546- In caſe the ſeal of a bond 
be broke or eat off by rats, or it is any ways cancelled, 


no aCtion can be brought on ſuch bond, &'c. 2 Bulfe. | 


246. See Deed. OR Eg 

Seamen. . Mariners deſerting the King's ſervice, to 
be impriſoned. | 2 R. 2. /f. 1. c. 4. | | 

The puniſhment of watermen withdrawing in times of 
preſs, 2& 3P.& M.c. 106. /.8. | 

Vhat mariners may take apprentices, 5 Eliz. c, 5./. 12. 

'The ſtat. 18 H. 8. c. 19. againſt ſoldiers departing, 
extended to mariners, 5 El. c. 5./. 279. 

Seamen and filuermen not compellable to ſerve as ſol- 
diers, 5 El. c. 5./. 41s 

The Trinity-houſe at 
marks, 8 El.c. 13. /. 2. 

For preſſing of mariners, 16 Car. 1. G 5.'c. 23. c. 26, 

Againſt diſturbances by ſea-men, 16 Car. 2,c. 5. 16 
Car. 2.c.7. 22 & 23 Cari. c. 23 | 

Seamen declining to fight, to loſe their w ges and be 
-impriſoned, 22 & 23 Car. 2.c. 11. /ſ. 7. 

Seamen hindering their captain from fighting, to ſuffer- 
as felons, 22 & 23 Car. 2. G@ 11. /. 9. 


Deftford-flrand to ſet up ſea- 


£. 21. /« 64. | 


wages beyond ſea, 8 Ge. 1. c. 24. /. 7. 


c. 28. [. 5. 


S BE A 
Seamen defending their ſhips, to b rded, 2% | 
PET 1 ena adrel tors fer K- 
Scamen to be regiſtered, 7& 8W. 2. c21, & g 
+ 3- C. 23, repealed as to regiſtering leamen, g Aun. 


Diſabled to be admitted to Greenwich Hoſpital, 5 && 
SW. 3.c. 21.ſ.7. 2 & 3 Ann. c. 6. /. a, $f 

A duty of fix pence a month payable by ſeamen to 
Greenwich Hoſpital, 8 & 9g JF. 2. c. 2 3. fo 6. | 

Penalty of receiving wages in fraud of a ſeaman or his 
repreſentatives, 9 & 10 IV, 4.c. 41. /. 3. | 
A will of a ſeaman on the ſame paper with a warrant 
of attorney, void, 9 & 10 /, 3.c. 41. ſ. 6. 

Seamen deſerting merchant ſhips, to loſe their wages, 
119 127, 3. 7: /..1%: 

Seamen not to be wilfully left beyorid ſea, 11 & 1z 
W..3:& 7-18. IR 
_ Pariſh boys may be bound or turned oyer to the ſea- 
ſervice, 2& 3 Ann. c. 6. 

Exempted till eighteen from duty of 64. 
Greenwich Hoſpital, 2& 3 Arn. c. 6: /\ 7. 

Apprentices to have proteCtions for three years, 2 & 3 
Ann. c. 6. f. 15. 13 Gee. 2. c. 17. | 

Vagrants to be preſſed, 2 & 3 Ann, c. 6. [. 16. 

Maſters to have wages of apprentices preſſed, 2 && 3 
Ann. 6. ſc 17. | | : 

vHeamen to have, their tickets when diſcharged or turn- 
ed over, 4 Ann. c. 19. /. 10. | 

Maſters not obliged to take apprentices under the-age 
of thirteen, 4 Ann. c« 19. /. 16. _ | 
Apprentices not exempt from preſſing after eighteen, if 


per month to 


1n ſea-ſervice before, 4 Ann. c. 19. /. 17. 


Watermen not appearing when ſummoned to ſerve, 
diſabled, 4 Ann. c. 19. /. 18. 


Firemen exempted from the preſs, 6 Ann. c. 3t. þo 2, 
veamen in America exempted from the preſs, 6 Ann. 


COR + 1 0 OR 


Commiſhoners of the navy may puniſh diſturbances by 
ſea in the yards, 1 Geo. 1 c. 25. 
Seamen maimed in fight againſt pirates, to be reward- 
ed, 8 Geo. 1.c. 24. /. 5. | | 
57 he on ſeamen not fighting pirates, 8 Gee, 1. c. 
24. /. 6. | 
4 or not to pay their men . more than half their 
12 Geo. 3. 
30. /« 12. | | 
Penalty on commanders of ſhips of war carrying mer- 
chandize, 8 Geo. c. 24+ /o 8. | 
DireEtion for the punctual payment of ſeamens wages, 
1 Geo. 2. /0. 2. c.9. fe 6. A. , 
Bounty on conduCtt money, &c. allowed to volunteer 
ſeamen, 1 Geo. 2. c. 14. 14 Geo. 2. c. 38, | 
ff AR againſt impoſitions upon ſeamen, x Geo. 2. 
G& Ihe þ-7> | 
Proviſion for ſeamen in foreign parts, 1 Geo. 2+ c 14+ 
. I2. | 
d Seamen in the ſervice privileged from arrreſts under 
201. T1 Geo. 2. Cc. 14. f. 15. 14 Geo. 2. c. 38: þ. 3. 
| Maſters of merchant ſhips to contraCt with their ſea- 
men in writing, 2 Geo. 2. > 306. /. 1. made perpetual, 
2 Geo. 3. c. 3I. | | 
Taking mariner without ſuch agreement, forfeits 5/. 
to Greenwich Hoſpital, 2 Geo. 2. c. 36. /. 1. 
Penalties on ſeamen in metchants ſervice deſertingoc 
abſenting, 2 Ges. 2.c. 36. /. 3, 5, 9, 10. 6s 
Penaties to be deducted from wages, 2 Geo: 2. e. 36s 


One man's pay in one hundred given to widows, 6 Geo. 
2, 25+ & þe 18. : 
Merchant ſhips may be navigated by three fourths 
foreigners in war, 13 Geo, 2. c. 3« /. Is 4 
" Foreign ſeamen ſerving two years upon proclamation 
in time of war to he deemed natural ſubjeQts, 13 Geo. 2. 
Col Js [6 Zo 
Ee to ſeamen taking or deſtroying enemies ſhips 
of war, 13 Geo. 2.6. 4. /. 15. 17 Geo. 2.4. 34. /. 18. 
Several exemptions from the preſs, 13 Geo, 2. c. 17. 


A bounty 
4 


. I YE: 


A bounty to widows of ſeamen Killed in the ſervice, | 


14 (rc9. 2. c. 384 fo 2. 

DSeamen not to be arre 
14 Geo. 2. c. 38. /. 3: 

Reſtriction of feamens wages 1 
14 Geo, 2.c. 38. /. 4+ 

Offences on board privateers to be puniſhed as on board 
ſhips of war, 17 Geo. 2. c« 34+ fo 25: _ 

Seamen in the plantations not to be impreſſed, 9 Ges. 
2: Cl. JOs | 

Maſters of ſhips in the plantations to carry ſeamen for 
his Majeſty's ſervice, 19 Ges. 24 c. 30. . 5. 


ſied for ſmall debts in Ireland, 


n the merchant's ſervice, 


Seamens letters of attorney to be revocable, 20 Geo. ! 


2. 24. }. 0. 
An hoſpital erected for relief of ſeamen in the mer- 
chants ſervice, 20 Gez. 2. c. 38. 
Penalty of forging certificates, 20 Geo, 2. c. 3B. /. 4+ 
7 Perſons giving 50/. to be governors, 20 Ges. 2. c. 38. 
. 16, | | 
; Seamen to pay 64. per month, 10 Ges. 2. c. 38. 
1 
Seamen in the /ndia company's ſervice exempted, 2 
Geo. 2. c. 38: /. 37. 
Forging ſeamen's tickets, or Mediterranean paſs, ex- 
cepted out of the general pardon,*20 Gez. 2. ce 52./. 25. 
Mariners and ſoldiers that have been in his Majeſty's 
| fervice authoriſed to ſet up trades, 22 Gez. 2. c. 44+ 
Two mens pay in one hundred given to the widows of 
officers in the navy, 24 Geo. 2. c. 47+ /. 10» 
Three fourths of the crew of merchant-ſhips may be 
foreigners, 28 Ges. 2. c. 10. | 
Volunteers to be paid from the time of their entering, 
31 Geo. 2. 10. | 
Supernumeraries entitled to wages, Z1 Ge9.2.c. 10. /. 2. 
Wages of apprentices, to whom payable, 31 Geo. 2. 
£.. IO. f. 16. | | 
Seamen not to be taken out of the ſervice, except for 
crimes or debts of 20/7. 31 Geo. 2. c. 10. f. 28. 
Mariners not to have the benefit of inſolvent act un- 
leſs they inliſt, 1 Geo, 3. c. 17+ f. 57: 
Farther proviſions for the encouragement of ſeamen, 
E&c.-2 Geo. 3. c- 16. : 
The provilions of 2 Geo. 2. c. 36. extended to America, 2 
- (Gee 3+ £. 3H | 
__ Seane-nff', (mentioned in ſtat. 1 Fac. ſef}. 1. cap. 25.) 
Seems to be a ſoct of fi, which is taken with a very 
great and Jong net called a Szare. 
_ Searcher, See Alnager, Cuſtoms, 
 Secondar!, (Secondarius) Is an officer, who is ſecond, 
or next to the chief officer ; as the ſecondaries to the pro- 
thoyotaries of the court of B. R. and C. B, The ſecon- 
_ Gary of the remembrancer in the Exchequer; ſecondary 
of the.compter, &c. 2 Lil. Abr. 506, Secondary of the 
King's Bench, may have three clerks. 2 Geo. 2. cap. 23. 
Secondary of the office of Privn-ſeal, Is taken notice 
_ of by 1 Edw. 4. cap. 1. | 
Second deliverance, (Secunda deliberatio;) Is a writ 
that lies after a nonſuit of the plaintiff in replevin, anda 
returns habendo of the cattle replevied ; adjudged to him 
that diſtrained them, for the replevying of the ſame cattle 
again upon ſecurity put in for the re-delivery of them in 
caſe the diſtreſs be juſtified. New -Book of Entries v. 
Replevin in ſecond deliverance, fil. 522, See Dyer, fol. 
71. num. 4. 5. See Ieplevin. | ns 
Second Wa:riage, (Secunde nuptie.) Is when after 
the deceaſe of one, he marries a ſecond wite, This our 
law terms bigamus, and had fo little favour to, that it ad- 
- mitted not ſuch to holy orders. See Bigarmy, 
S£conds of Dueilers, See Wurder, Yomicide, 
Secrecary, (Secretarius, a ſecretts,) A title given. to 
him who is ab epi/tclis & ſeriptts ſecrets; as the two fe- 
cretarics of ſtate, &c, It 1s certain, ſays Mr. Serjeant 
Fawkins, that the Privy council, or any one or two of 
them, or a fecretary of ſtate may lawfully commit per- 
ſons for treaſon, and for other offences againſt the ſtate, 
as in all ages they have done. 2 Hawk, P, C. 117. 
_ Seda aocuriair, Is a writ that lies againſt him who re- 
fuſes to perform his ſuit either to the county or court-baron. 
£F, N. B. f. I58, 
IT 


| 


» HANG DOS . 
Serta ad juſtitiam faciendam, 


man 1s bound to 
16, num, 6. 


Decta curiae, Suit and ſervice done b 


Is a ſervice wh; hh. 5 
perform by his fee. Bratton, lib, ir a F 


, y tenants at th 
court of their lord. Paroch. Antiq. p. 329, : 


Seca farienda per illam guae habet acniciam partey: 
Is a writ to compel the heir, that hath the elder”; Part &þ 
the coheirs, to perform ſervice for all the coparceners, 
Reg. Orig. fel. 177, 2 

Becta Molendin, Is a writ lying againſt him that wa; 
wont to grind at the mill of B. and after goes to another 
mill with his corn. Reg. Orig. fe 153. F. N.B, þ 
122, But it ſeems by him that this writ lies eſpecially 
for the lord againſt his frank tenant, who held of him. 
by making ſuit to his mill. See RoftalPs Entries on this 
word Sefta ad Meolendinum. And offijes of nuſance Ge 
at preſent much turned into treſpatſes and actions upon 
the caſe. Cowell, edit. 1727, 

Setta Viegalis, A ſuit ſo called, by which all perſons 
were bound twice in a year, to attend the ſherifl”s turn, 
that they might be informed of things relating to the 
peace of the public: and this ſvit was called 2227s, be. 
cauſe the ſheriff's turn was the King's leet; and it was a 
court held that the people might be bound by oath to bear 
true allegiance to the'King : for all perſons above twelve 
years old were obliged to take the oath of allegiance in 
this court, Cowell, edit. | 

Secta unica tantun facienda pro pluribus haereditation-, 
Is a writ that lies for that heir that is diſtrained by the 
lord to more ſuits than one, in reſpeCt of the land of di. 
'vers heirs deſcended unto him. , Reg. Org. fel. 177. a. 

Sritis non faciendis, Is a writ that lies for a woman, 
who, for her dower ought not to perform ſuit of court, 
Reg. Orig. fel. 174. Ir lay alſo for one in wardſhip to be 
freed of all ſuits of court during his wardſhip. Reg, 
Orig. fol. 173, but ſce 12 Car. 2, 6. 24+ 

Secunducy, See Sccendors, 

Secunda ſuperoneratione paſturae, Is a writ that lies 
where admeaſurement of pa/ture hath been made ; and he 
that firſt” urcharged the common, : doth again ſurcharge 
it, notwithſtanding the admeaſurement, Reg. Orig. fel, 
159. Old Nat. Brev. fol. 73. | 

Sccuritatem inveniendt quod ſe non divertat ad partes 
erteras ſine licentia Regis, Is a writ that lies for the 
King againſt any of his ſubjeQs, to ſtay them from going 
out of his kingdom; the ground of which is, that every 
man is bound to ſerve and defend the commonwealth, as 
the King ſhall think meet. F, N. B.f. 85. 

Sccuritate parts, Is a writ that lies for one who is 
threatned with death or danger, againſt him that fo threat- 
eth, and is taken out of the Chancery, and direCted to 
the ſheriff; the form and farther uſe whereof you may 
ſee in Reg. Orig. fol. 88.and Fitz. H. Nat. Br. f. 79 

Se deſenvendo, Is a plea for him that is charged with 
the death of another, ſaying, he was neceſſitated to do 
that which he did in his own defence : the other fo af- 
faulting him, that if he had not done as he did, he mult 
have been in hazard of his own life: but this danger 
ought to be ſo great, that it ſeems inevitable. Staurs}, 
Pl. Cor. lib. 1. cap. 7 And though he juſtify it to be 
done in his own defence, yet he is driven to procure his 
pardon of courſe from the Lord Chancellor, and forfeits 
his goods to the King, according to the ſame author. 
Cowell, edit. 1727. Bee Yonuride, JYurder ; and 19 
Vin. Abr. 304. | 

Scdgmore, (in Semerſetſhire) Its ancient water-courles 
opened, and new ones made, 10 & 11 #/ll. 3. c. 26 

Seditious Conventicles. See Conventicles, {*erc'y, 

Sreu-cod, A baſket, or other veſſel of wood carried 
upon one arm of the huſbandman to bear ſeed or grain, 
which he ſows with the other hand. From Sax. $24, 

zed, and codde, a purſe or ſuch-like continent. Hence 
codd in Weſtmoreland is a bolſter or pillow, and in the 
northern parts a cuſhion, as a p:in-cod, 1. e. pin-cufhion. 
A horſe-cod, 1. e. a horſe-collar to guard his neck, — 
The cod of a man or beaſt, a cod-prece, a peaſ.od, Go 
Pra uno ſeed-cod empto IV. d. Paroch. Antiq. pag- 549» 
See Kennet's Gloſtary in Seed- Cod, 


Seed oil, Sce Ol, 


[ 


Scignior, 


© Et. 


-Seignior, (Dominus) Is borrowed of the French ſoig- | 


ner, and denotes in the general fignification as. much as 
Jord.; but particularly it is uſed for the Jord of the fee, or: 
of a manor, even 'as dominus or ſenior among the feudiſls 
is he who grants a fee or benefit, out of the land to 
another: and the reaſon is, as Hotoman ſaith, becauſe 
having granted the uſe and profit of the land 'to another, 
yet the property that is domintum, he \lill retains in bim- 
ſelf, See Hot:man in Verbis Feudal. verb. Dominus & 
Senior. Lok | We 1 
_ Se1gniozage, (mentioned in ſtat, 9g H. 5. flat. 24 caps 
x). Seemsio;be a royalty 'or prerogative of the King, 
whereby he challengeth allowance of gold and filver 
brought in the maſs to his Exchange for coin. By ſctg- 
adirage or royalty out of every pound weight of gold, the 
King had for his own coin five ſhillings, out of which 
he paid to the maſter of the mint for his work, fometimes 
one ſhilling, ſometimes eighteen pence, Upon every 
pound weight of ſilver, the /eigniorage or coinage anſwered 
tw the King in the time of King Edward 4. was eighteen 
penny-weight pordere, which about that time amounted 
to one ſhilling, out of which he paid ſometimes eighteen 
pence, ſometimes nine-pence to the maſter. In the time 
of H. 5. The King's ſeigniorage of every pound weight of 
filver was fifteen pence. See Hae of Sheriff"s Accompts, 


7 pongminer's (Dommium) Is borrowed from the French 
ſergreurie, i. e. deminatus, imperium, principatus ; and fignt- 
hes with us a manor or lordſhip, ſeigniory de Sohemans, 
Kitchin, fol. 80. Sergniory in groſs, which ſeems to be 
the title of him who is not lord by means of any manor, 
but immediately in his own perſon ; as tenure in capite, 
whereby one holds of the King as of 'his crown, is /cig= 
niory in groſs, Kitchin, fol. 206. See Seiynior, 
 Seigito2 in groſs, Seecmeth to be one that is a lord, 
but of no manor, and therefore can keep no court, FP. 
N. B. fol. J- ; | Þ 

: Shin, (Seifina, from the French Scfine) Poſſeſſion, 
So Primier Seiſin is the firſt poſſeſſion, and to ſcije, is'to 
take poſſeſhon. See JPrinuez Seijin. Of the French 
word /eifir is made the Latin ſeifire, ufed both by the Ca- 
noniſts and Civilians. Seifin, according to the Common 
law, is twofold ; Seifin in Fad, and Seifm in Law. Per- 
kin's Dower 369, 370. Seiſin in Fatt is, when acorpo- 
ral pofieſhion 1s taken z Serfin in Law, when ſomething is 
done, which the law accounteth a ſeifin, as an inroll-! 
ment: and this Seiſin in Law is as much as a right to! 
Jands and tenements, though theowner be by wrong diſ- 
ſeiſed of themes Perkin's 1enant par le Cartehe 457, 458. 


And it ſeems by /ngham, that he who, hath an bour's | 


poſſeſhon quietly taken, hath /erfit de droit & ge claime, 
whereof no man may diſfeiſe him' by his own” force or 
ſobilety, but muſt be driven to his ation, ſc. Br iefe de 
Novel Diſſeiſin. Coke, lib. 4. fol. g. calls it ſeifin in law, 
br actual ſerſin, The Civilians call the one civilem poſſej- 
| funem, the other, maturalem. Cowell, edit. 1727. vee 
19 Vin. Abr. 306 — 320. $0 OR 


Seifina habends, quia Kerhabuit annum dicm et vaſtim, | 


Is a writ that lies for delivery of /e//in to the Lord of his 
lands or tenements, after the King, in the right*of his 
prerogative, hath had the year, day, and waſte. Reg. Orig. 
"ol, 165. | | vn 
/ Arc a of goods fo? offences, No goods of a felon 
or other offender can be ſciſed to the uſe of the King, be- 
fore forfeited ; and there are two ſeizures, one verbal 
only, to make an inventory, 'and charge the town' or 
place, when the owner is indited of' the 'offence ; and 
the other aCtual, which -is the taking of them away after- 
wards on conviction, &c. 3 Int. 103: Set 19 Vin. Abr. 
1 $21==3246s , | 
| Selda, (from the Sax.'/elde, a ſeat,*or fool) Is uſed 
for a ſhop, ſhed, or ſtall in a market. Aj: 9 R.: 1. 
It is alſo-made to fignity 4 wood of fallows' or -willows; 
0nd Sir Edward Coke "takes ſzlda” for a+ falt pit. Co. 
*Lit. 4. FOES. -3 4 654% & - LE 4-7 BY wh 
S>:1f-bane, (Sax. Se!f-bana) Is where a mart murders 
| himſelf; called felo ge /e. POS ASSN! AT IN 
-  VoL. Il; Ne 125. 
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and a half tobe but one acre. 
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_ Selfopreſervation. Every creature has inplatited tn | 
it by nature a ſtrong deſire of ſelf- preſervation ; -and by- 


our ancient law, if a man ſtole vidtiials merely to ſatisfy 
his preſent hunger, being for the'prefervation of UHfe, it 
was not felony ; but this law is become obſeletes Staundf, 
P. C. | See St defenibendo, {eo hf 
| Selion of Land, (Seto e772) May bs derived" from 
the Fretich ſeillon, ground riſing between two: furtows,” 
in Latin porca, in Engliſh a ridge of land, 'and'coritalt” 


» 
Ld 


no certain quantity; but ſometimes more; -atd ſothetinity' 


leſs. Therefore Crompton, iti bits Titri/diftion of Cores, 
fol. 22x. faith, that a ſelion of land Moo gh rn 
becauſe it ts n thing uncertaiti; It 'may not withour 
ſome probability be Jedited from the Saxon i or” ls 
i. e. aratrum; whence aJſo the 'Frerth /eiHloner; id (olt, 
arare, to plough. Charta vetus Achronica'mi#kerh fix Selibns 
nd ; Cowell, edit, 1727. 'See 
 Kennet's Gleſſary. IGTTINEER 
Seme, ( Summa) a horſe-loadz a ſerme of corn” is eight 
buſhels.  Corvell, edit. 1929, © © 4 SEN 
Semmaries, Perſons are not to gv br_be ſedtts popiſh/ 
ſeminaries to be inftruRed of edutated, under divers-pes 
nalties ahd diſabilities, by the ſtat. 1! Jae. '1.'c: 4. arid tons 
tributing to the maintenance of a popiſh ſeminary 38 
made a priemunire. Stat, 27 Elizi c. 2. See Papiſtc- 
Semmiverbius, A preacher or' ſower of words, Petr: 
Bleſenfis fermo 43- Seminiverbius 7# cathedr#; provieyns 
in curia, advacatus in mifſa," > © G50 586 bog: 
Senazitum, from /enatus; fometiines ufed for s Synod) 
Is the ſame with: Synodal.” Corte, edit, 2929 MS AV 
Senats2, (Lat.) As now taken, is: a member '6f par- 
liament., In the-laws of Edward the: Corfeffot; wears 
told that the- Britons call thoſe Senators: whom 'the[Stxons = 
afterwards called Aldermen, and ſometimes Senators; 
not' for their ag2, but for their wiſdom, for forke of thetn 
were young men,' but very well ſkilled/in"the-laws..' In 
pe Arete the Crown, cap. 28." We rend'a'charter 
of Kenulph, King of the! Mercians, viz. Ownfiliq"s confenſa 
epiſcoporam'& ſenatorum gentry ſure-largitus-fujz ditto mores 
flerio, &t. In thoſe days there were two men of autho» 
rity in every county, viz. the Alderman, whor the Nor- 
mans aſterwards called Earl, ind the Shire Reeve; whom 
they call Virecomer, or Sheriff, FUSIACH > $03.5 
Sendal, (mentioned in itat. 2. R; 2, 
be: fine linen: 'or filk, 6r CypFhs* Blk, 
Zendalo'; but ſaridal is a 
from the [ndzs. | 
Seneſchal, (Seneſchalltts)} 


= 
"y ; 


ce [11}\Beenis s td 
fron the! Icghian 
kind of' phyſieay woad, /brovghe 
, CN - BY 13 7;15 «+ #*. 6 ; 


Is 4 Frinh\ word, But! bor | 


649. See Kennet's Gloſſary, + 74 0. INERER 
- Senbſcrhallo et $eareſhatlsqudd now-teneat placita de 
livero tenementez, &c. Is wilt direRteg'ith: the:Stewaid 
or Marſhal of England, inhibiting them to'take cognizance 
of any ation in their cotitt that coneerns'cither free-bold, 
debt, or covetrant. Re$.' Orig. fot: (8h; ngt | 
- Seneucia, Widowhowd!) If ia nvidew; havingidower!af- 
ter the death' 'of Her huſband? ſhdlN' marry; wwrl fllany, rye! 
filiam"'in | ſencucie peperit; the fhall forfertrrand: lofe- ber 
dower'in what plite'ſoever in' Kent. | Tenen: in Gaveltind. 
Plac. Frin. 17 "I | ban FIO 229 3105 1396 
Seney-days; Play-days, 'or times: of pleafire and. di- 
verfion. Cowell, edit: 1927. eG oiouadt A 
| 'Senna, Whiat'duticsiable to; ol importatidny 2: Geo. 
1. fl.'25 c 43/ ſec? TOTES 7 HERS LE 13 as: \ 
j} Sceparia,” (Separaria ) A foveraly oridividetiis 
{fevered of feparated from other gron 


330: 


= 
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clobuer, 


todl.;./ ) Parocb:; dung. 
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-- Wepacatios . 


ah. 


SB | 

A bounty to widows of ſeamen killed in the ſervice, 
14 (rc1. 2. 38s fo 2. | 
| Seamen not to be arreſted for ſmall debts in |/re/and, 
14 Geo. 2. c. 38. [-3- | 

Reſtriction of ſeamens wages 1 
I4 Geo 2. 0. 38. þ 4 « 

Offences on board privateers to be puniſhed as on board 
ſhips of war, 17 Geo. 2. c« 34+ fo 25. 

Seamen in the plantations not to be impreſſed, 9g Ges. 
A..-C&: Os 

Maſters of ſhips in the plantations to carry ſeamen for 
his Majeſty's ſervice, 19 Gez. 24. 30. . 5. 


n the merchant's ſervice, 


Seamens letters of attorney to be revocable, 20 Geo. | 


2. 24-/. 0. 

An hoſpital erected for relief of ſeamen in the mer- 
chants ſervice, 20 Geo. 2.7. 38. 

Penalty of forging certificates, 20 Geo, 2+ c 39. /. 4+ 
_ Perſons giving 50/. to be governors, 20 Geo. 2. Cc. 3d» 
f. 16. | 

Seamen to 
J- 37+ Cn Ces 
Seamen in the /udia company's ſervice exempted, 2 
Geoe 2: £38 e-37- 

Forging ſeamen's tickets, or Mediterranean paſs, ex- 
cepted out of the general pardon, *20 Geo. 2. co 52./. 25. 

Mariners and ſoldiers that have been in his Majeſty's 
fervice authoriſed to ſet up trades, 22 Geo. 2.c. 44. 

Two mens pay in one hundred given to the widows of 
officers in the navy, 24 Geo. 2. c. 47+ f. 10. | 

'Three fourths of the crew of merchant-ſhips may be 
foreigners, 28 Geo. 2. c. 10, 
Volunteers to be paid from the time of th 
31 Geo. 2. c 10, | 

Supernumeraries entitled to wages, 31 Ge9.2. c. 19. /. 2. 

Wages of apprentices, to whom payable, 31 Ges. 2. 
c& TO« /o 10, | 

Seamen not to be taken out of the ſervice, except for 
crimes or debts of 20/7. 31 Ges. 2.c. IO. f. 28. 

Mariners not to have the benefit of infolvent act un- 
leſs they inliſt, 1 Geo, 3. c 17. f. 57: 

Farther proviſions for the encouragement of ſeamen, 
©. 2 Geo: 3-:c. 10: | =, 

'The provilions of 2 Geo. 2. c. 36, extended to America, 2 
Geo 3.6 3t> | 

Seane-nif', (mentioned in ſtat. 1 Fac. ſe}. 1. cap. 25.) 
vHeems to be a ſoct of fi, which 1s taken with a very 
great and Jong net called a Seare. 

Hearcher, See {Uinager, Cuſtoms, | 

Seconvar?, (Secordarius) Is an officer, who is ſecond, 
or next to the chief officer ; as the ſecondaries to the pro- 
thoyotaries of the court of B. R. and C. B, The ſecon- 
dary of the remembrancer in the Exchequer; ſecondary 
of the.compter, &@:c. . 2 Lil, Abr. 506. Secondary of the 
King's Bench, may have three clerks. 2 Gez. 2. cap. 23. 

Secondaru of the office of Privn-ſeal, Is taken notice 
of by 1 Edw. 4. cap. 1. 


Ce 


IY 


pay 64. per month, 10 Ges. 2. c. 3 


7 
_ 


ir entering, 


Second deliverance, {Secunda deliberatio;) Is a writ 


that lies after a nonſuit of the plaintiff in replevin, and a 
returns habendo of the cattle replevied ; adjudged to him 
that diſtrained them, for the replevying of the ſame cattle 
again upon ſecurity put in for the re-delivery of them in 
caſe the diſtreſs be juſtifed. New Book of Entries v. 
Replvin in ſecond deliverance, fil. 522, See Dyer, fol. 
I, zum. 4. 5. See ILeplevin. | 

Second Warriage, (Secunde nuptie,) Is when after 
the deceaſe oi one, he marries a ſecond wife, This our 
law terms b/gamus, and had fo little favour to, that it ad- 
mitted not ſuch to holy orders. See Bigamy, 

S£{.onds 0f Wucilers, - See £Yurder, Powmicide, 

Secrecary, (Secretarius, a ſecretts,) A title given to 
him who is ab epi/tclis & ſcriptis ſecretis ;, as the two fe- 
"cr: tarizs of ſtate, &c. It is certain, ſays Mr. Serjeant 
Flawkins, that the Privy council, or any one or two of 
them, or a fecretary of ſtate may lawfully commit per- 
ſons for treaſon, and for other offences againſt the ſtate, 
as in all ages they have done. 2 Hawk, P. C. 117. 

Sea a0 curing, Is a writ that hes againſt him who re- 
fuſes to perlorm his ſuit either to the county or court-barom. 


f N. B. f. I59, 
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Seifa ad juftitiom faciendam; ls a ſervice which +. 


man is bound ty perform by his fee. Bratton, lib, 2. cap. 
16, num,'b. 

Dea curiae, Suit and ſervice done by tenan 
court of their lord. Paroch. Antiq. p. gay”. 

Seca farienda per ilam guae habet acnicizra parte 
Is a writ to compel the heir, that hath the elder's part Hs 
the coheirs, to perform ſervice for all the coParceners, 
Reg. Orig. fel. 177. of 

Decca Molevdini, Is a writ lying agzinſt him that w- 
wont to grind at the mill of B. and after goes to anothis 
mill with his corn. Reg. Orig. f. 153. F. N B, fl 
I22, But it ſeems by him that this writ lies eſpecially 
for the lord againſt his frank tenant, who held of hi; 
by making ſuit to his mill. See RaftalPs Entries on thi. 
word Seda ad Mrlendinum. And affijes of n»ſance are 
at preſent much turned into treſfpaiſes and actions y 
the cale. Cowell, edit. 1727. 

DSetcta Vicgalts, A ſuit ſo called, by which all perſons 
were bound twice in a Fear, to attend the ſherifi”s turn 
that they might be intormed of things relating to the 
peace of the public: and this ſvit was called »egalts, be. 
cauſe the ſheriff's turn was the King's leet; and it was n 
court held that the people might be bound by oath to bear 
true allegiance to the'King : tor all perſons above twelve 
years old were obliged to take the oath of allegiance in 
this court, Cowell, edit. | 

Seca unica tantun facienda pro pluribus haereditation , 
Is a writ that lies for that heir that is diſtrcained by the 
lord to more ſuits than one, in refpeCt of the land of di. 
wvers heirs deſcended unto him. . Reg. Orig. fel. 177. a. 

SL non faciendts, Is a writ that lies for « Woman, 
who, for her Cower ought not to perform ſuit of court, 
Keg. Orig. fel. 174. It lay alſo for one in ward{hip to be 
freed of all ſuits of court during his ward(hip, Reg, 
Urig. fol. 173, but fee 12 Car. 2, c. 24: 

Secutiducy, See Eccendera, 

S5ecunda ſuperonecatione yaſturae, Is a writ thac lies 
where admeaſurement of pa/zre hath been made ; and he 
that firſt urcharged the common, -doth again ſurcharge 
it, notwithilanding the admeaſurement, Reg. Orig. fe!. 
159. Old Nat. Brev. fol. 73. 

ScCruritater invertendt quod ſe non divertat ad partes 
erteras fine licentia Regis, Is a writ that lies for the 
King againſt any of his ſubjeCts, to ſtay them from going 
out of his kingdom; the ground of which is, that every 
man is bound to ſerve and defend the commonwealth, as 
the King ſhall think meet. F, MN. B. ff. 8;. 

Erccuritate parts, Is a writ that lies for one who is 
threatned with death or danger, againſt him that ſo threat- 
eth, and is taken out of the Chancery, and directed to . 
the ſheriff; the form and farther uſe whereof you may 
ſee in Reg. Orig. fol. $8.and Fitz. H. Nat. Br. f. 79 

Se dejenvenao, Is a plea for him that is charged with 
the death of another, ſaying, he was neceſſitated to do 
that which he did in his own defence : the other {o at- 
ſaulting him, that if he had not done as he did, he mult 
have been in hazard of his own life: but this danger 
ought to be ſo great, that it ſeems inevitable. Stau#s/ 
Pl. Cor. lib. 1. cap. 7. And though he juſtify it to be 
done in his own defence, yet he is driven to procure his 
pardon of courſe from the Lord Chancellor, and forfeits 
his goods to the King, according to the ſame author. 
Cowell, edit. 19727. See Youuride, Jurder ; and 19 
Vin. Abr. 304+ 

S:cdgmore, (in Semerſetſhire) Its ancient water-courſes 
opened, and new ones made, 10 & 11 #/l.. 3. c. 26 

Seditivus Conventicles. See Conventicles, {*erc'?, 

Srereu-rod, A baſket, or other veſſel of wood carried 
upon one arm of the huſbandman to bear ſeed or grain, 
which he ſows with the other hand. From Sax. $24, 
zed, and codde, a purſe or ſuch-like continent. Hence 
codd in TW:tmoreland is a bolſter or pillow, and in the 
northern parts a cuſhion, as a pin-cod, 7. e. pin-cv{hion. 
A horſe-cod, 1. e. a horie-collar to guard his neck. — 
The cod of a man or beaſt, a cod-prece, a peaſuud, Cr — 
Pro uns (eed-cod emprto IV. d Paroch., Antiq. pag- 549+ 
See Kennet's Gloſtary in Seed- Cod, 
| Seed gil, Sce Oll, | | Te 
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- Seignior, (Dominus) Is borrowed of the French Jcig- 
nur, and denotes in the general fignification as much as 
lord ; but particularly it is uſed for the Jord of the fee, or: 
of a manor, even as dominus or ſenior among the feudifls 
is he who grants a fee or benefit, out of the land to 
' another: and the reaſon is, as Hotoman ſaith, becauſe 
having granted the uſe and profit of the land to another, 
et the property that is domintum, he {till retains in bhim- 
ſelf, See Hot:man in Verbis Feudal. verb. Dominus & 
Senior. | 

- Se1gaiozage, (mentioned in ſtat, g H. 5. fat. 24 caps 
x) Scemsto,be a royalty or prerogative of the King, 
whereby he challengeth allowance of gold and filver 
brought in the mat{s to his Exchange for coin. By ſcig- 
pgirage or royalty out of every pound weight of gold, the 
King had for his own coin five ſhillings, out of which 
he paid to the maſter of the mint for his work, ſometimes 
one ſhilling, ſometimes eighteen pence, Upon every 
pound weight of filver, the /e/gnrorage or coinage an{wered 
tw the King in the time of King Edward 4. was eighteen 
penny- weight pordere, which about that time amounted 
to one ſhilling, out of which he paid ſometimes eighteen 
ence, ſometimes nine-pence to the maſter. In the time 
of H. 5. The King's ſeignioroge of every pound weight of 
filver was fafteen pence. See Ha!e of Sheriff*'s Accompts, 
ag. Jo : | 
,  gninr, (Domimium) Is borrowed from the French 
 frigneurie, 1. e, deminatus, imperium, principatus ; and figni- 
fies with us a manor or lordſhip, ſeigntory de Sohemans, 
Kitchin, fol. 80. Sergniory in groſs, which ſeems to be 
the title of him who is not lord by means of any manor, | 
but immediately in his own perſon ; as tenwe im capite, 
whereby one holds of the King as of his crown, is /cig= 
nicry in grofs, Kitchin, fol. 206. See Seigntor, 
 Seigino2 in _grols, Secmeth to be one that 18 a lord, 
but of no manor, and therefore can keep no court. FP. 
N. B. fel. 3. | 

S51;n, (Seifina, from the French Swfine) Poſſeſſion, 
So Primier Seifin is the ficſt poſſeſſion, and to /cije, is to 
take poſſeſſion. See Prinue2 Seijin. Of the French 
word /eifir is made the Latin /eifire, uſed both by the Ca- 
noniſts and Civilians. Seifin, according to the Common 
law, is twofold ; Seifin in Fact, and Seifin in Law. Per- 
kin's Dower 369, 370. Sefin in Fatt is, when a corpo- 
ral poſjeſſion 1s taken z Serſen in Law, when ſomething is 
done, which the law accounteth a ſeifin, as an inroll- 
ment: and this Seifin in Law is as much as a right to: 
| Jands and tenements, though theowner be by wrong dif- 
ſeiſed of thems Perkin's 1 enant par le Carte 457, 458. 
And it ſeems by /ngham, that he who hath an bour's 
poſſeſhon quietly taken, hath /erſir de droit & de clarme, 
whereof no man may diſfeiſe him by his own force or 
ſubilety, but muſt be driven to his aCtion, /ce?. Brrefe de 
Novel Diſſeiſin. Coke, lib. 4. fel. g. calls it ſeriſin in law, 
or actual ſeiſins, The Civi/itans call the one civilem peoſſe/- 
 funem, the other, natura'em. Cowell, edit. 1727. dee 

ig Vin. Abr. 306 = 320 ; 

Sciſina habends, quia Ker-habuit annum dicm et vaſtum, 
Is a writ that lies for delivery of /e//in to the Lord of his 
lands or tenements, after the King, in the right* of his 
prerogative, hath had the year, day, and waſte. Reg. Orig. 

2, 165. IN | 

: Seizure of goods fo2 offences, No goods of a felon 
or other offender can be ſeiſed to the uſe of the King, be- 
fore forfeited ; and there ares two ſeizures, cne verbal 
only, to make an inventory, 'and charge the town or 
place, when the owner is indiCted of the 'offence ; and 
the other aCtual, which is the taking of them away after- 
wards on conviction, &c. 3 Infl. 103; See 19 Vin, Abr, 
Z21==324s : 

Selda, (from the Sax. /elde, a ſeat,*or fool) Is uſed 
for a ſhop, ſhed, or ſtall in a market. Afi. 9 R: 1. 
It is alſo. made to fignity a wood of fallows or willows; 
0 Sir Edward Coke takes ſelda for a falt pit. Co. 

S:1f.bane, (Sax. Se!f-bana) Is where a man murders 
himſelf; called felo de /e. | | 


 Kennet's Gleſſary. 
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_ Self-preſervation. Every creature has implatited In 
it by nature a ſtrong deſire of ſelf-preſervation ; and by. 
our anitjent law, 1f a man ſtole vittuals merely to ſatisfy 
his preſent hunger, being for the preſervation of "life, it 
was not felony ; but this Tow is become obſclete; Staundf}, 
P.C. See Sr defendendo, bY EP Se, BE TE £0) 

Selion of Land, (So terre) May be derived” from 
the Frehch ſeillon, pans riſing between two furrows, 
in Latin porca, in Engliſh a ridge of land, -and coritaind 


|no certain quantity, but ſometimes more; and ſothetinited 


leſs. Therefore Crompton, iti his Turi/didion of Comrts, 
fol. 221. ſaith, that a lion of" land Moto fr Bey 
becauſe it is a thing uncertain, It may not withour- 
ſome probability be deduced from the Saxon /il or” jj! 
1. E. aratrulm; whence aJſo the Frerich /eilloner; id (elt, 
arare, to plough. Charta vetus Achronica'miakerh ſix Selfons 
and a half to be but one acte. Cowell, edit, 1727. See 


Seme, (Summa) a horſe-loadz a ſeme of corn is eight 
buſhels. Cowell, edit. 1927. | F $4{0::5058! 


Sceimmaries, Perſons are not 


ius 77 cathedra, previdius 
in curia, advocatus in mifſa.' 10% Co0% 43581; Dacgzon 
Senagium, from ſenatus; ſometimes ufed for a Syned) 
Is the ſame with' Synodal.” Corwrett, edit, 1929, bv. 
 Senato2, (Lat.) As now taken, is a member of par- 
liament. In the laws of Edward the Corfeffot, we irs 
told that the Britons call thoſe Senaters-whom the/Saxons | 
afterwards called Aldermen, and ſometimes Senatofs 5 
not for their ag2, but for their wiſdom, for forhe of them 
were young men,' but very well ſkilled in the laws..' In 
Staunford's Pleas of the Crown, cap. 28." we rend'a charter 
of Kenulph, King of the' Mercians, viz. Ovnfiliy's confenſa 
epiſcoporam'& ſenatorum gentis ſue largitus fuj? ditto monas 
flerio, &et. In thoſe days there were two men of authos 
rity in every county, viz. the Alderman, whom the Nor- 
mans aſterwards called Earl, ind the Shire Reeve; whom 
they call /icecomes, or Sheriff, FRY: 5. *84IOF 
Sendal, (mentioned in ſtat. 2. R; 2: OSD 
be fine linen or filk, or Cypyis' 61k, from the! Icatian 
Zendalo ; but ſandal is a kind of' phyfieay woad brought 
from the ales © HAS 21-4086 LIE wefaint 
Seneſchal, (Seneſchallts) Is a French word, but' bor 
rowed from Germany, being derived from fein, a; houſe 
or place, and ſchale, ſervus; we Engliſhit a'Stewird, and 
ſo doth Co. on Lit. fol. 61. as the high ſarwſchal, :or fhew+» 
ard of England. - Staundf. Pl. Cr.-fols 152: High ſenzſchal 
or ſteward, and ſoath ſeneſchal or under-ſteward; Kitchin, 
fol 83. is underſtood of the ſtewards or ander-ftewards 
of courts ; Seneſchal'de Þ hoflel ge Roy, ſteward of the King's 
houſhold. - Cromp. Furif. fel. 102. See” 35" £4: 3. fat. 
5. cap. 21, In Purificatione beatee Mariz, fun filius Regis 
Anglorum Pariſis & ſervivit Regt Francorum ad tenſam wt 
Seneſchallus Franciz, Rob. de Monte*rh atino 1700: pag. 
649. See Kennet's Gleſſary, + 2 9 4 1h Lo fngs 
Senbſchallo ct {Hareſhatls-qudd now-teneat placita de 
livero tenemente, &c. Is awiit'direfted'td; the Steward 
or Marſhal of England, inhibiting them to take cognizance 
of any aCtion in their court that conicernis'cither free-bold, 
debt, of covenant. Rep. Orig. fot 18h, xg, 
 Seneucia, Widowhoud! If *a avidew; having; dower af- 
ter the death of her huſband! (hdll marry, wrl fila, 1vel 
filiam' in ſeneucia” peperit, the hall forfeitrand: lofe- ber 
dower'in what plate'ſoever in Kent. | Tenen. in Gavelhing, 
Plac. Trin. 179 E: 7. | Ha 032408 5 ohne ns 
Seney-days; Play-days, 'or times of pleafare and  di- 
verſion. Cowell, edit. 1527. 4 Fic " 
| Senntia, What duties liable to, ot importationy/ 2 Geo. 
1. ti 2: 43 fetf. 3. | | whit (io, 
Separia,* (Spararia) A 
ſevered or ſeparated fr 
330. 
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Separation, (Separatio) Is the living aſſunder of man 


and wife, . See Muller. _ | 
__ Septyageſima, (mentioned fm. 1. c. 51. 1s al- 
ways the third Sunday before Puadrage/ima, excluſive, from 
which, until the O#aves after £a/ler, the ſolemnizing of 
marriage is forbidden, by the Canon. Law. It is called 
Septuage/ſima, as'being above ſeventy days before Zaſter, 
as. Sexage/ima and Duinquageſima, becauſe the firſt is ac- 
counted fixty, the latter fifty days before the ſame feaſt, 
and are days appointed by the church toaCtts of penance 
and mortification, and are preparative to the deyotion of 
Lent then approaching. he laws of King Canutus or- 
dained a vacancy from judicature, from Septuage/ima to 
vindena Paſche, See Quinquageſima. 

Septum, An incloſure, a cloſe, and is ſo called, be- 
cauſe it isencompaſled cum ſepe & foſJa, with a hedge and 
2 ditch, or at leaft with a hedge. | YO 

Sepulchre, (Sepulchrum) Is the place where any dead 
body lies interred ; but a monument 1s a place where 
ſomething is ſet up for the memorial of the deceaſed, 
though the corpſe lie not there. Corwe!l, edit. 1727. 

_ . Sepultura, Is an offering made to the prieſt for the 
burial of a dead body. It is mentioned in Domeſday-baok 
Cowell, edit. 1727+ | 

Scequator ſub ſuo periculo, Is a writ that lies where a 
a ſummons ad warrantijandum is awarded, and the ſheriff 
returns, that be hath nothing whereby he may be ſum- 
moned ; then goes out an a/tas and pluries, and if he 
come not .at the plurizs, then goes out this writ. Old 
Nat. Brev. fol. 163. C9. on Lit. fo. 101 

Sequela cauſae, The proceſs, and depen 
a cauſe or trial. Cowell, edit. 1927. 

. Sequela curiae, Suit of court. —£t quod ſent liberi a 
ſequela curiars Aon, Angl. 2 par. fol. 25%. 

- Bequela molendinj, The owning ſuit to a particular 
mill, or being bound to grind corn in that only place ; 
which was -a duty and ſervice laid upon many tenants. 
Concedere ſequelam molendini was to grant all the toll and 
profit ariling from ſuch cuſtomary rights. Cowell, edit. 


ding iNue of 


"7 Sequela villanozum. All the retinue and appurte- 
' nances to the goods and chattels of fervile tenants, which 
were at the arbitrary and abſolute diſpoſal of the lord. 
Cowell, edit. 1727+ : 5 | 

Sequeſter, Is a term uſed in the Civil Law for re- 
nouncing, as when a widow comes into court, and dif- 
claims to have any thing to do, or to intermeddle with 
her huſband's eſtate who is deceaſed, ſhe 1s ſaid to /eque/- 
ter. Cowell, edit. 1727+ 


Segueftration, (Segue/iratis), Is the ſeparating of a. 


thing in controverſy T. 
' that contend for it. And ait is of two kinds, voluntary or 


neceſſary ; voluntary 18 that which is done by conſent of 
each party 3 neceſſary is that which the Judge doth of his 
authority whether the partes will or not. It is uſed 
alſo for the aft of the ordinary difpoſing the goods and 
chattels of one deceaſed, whoſe eſtate no man will meddle 
with. Dyer, fil. 232 num. 5. & f. 200. num. 42. & fel. 
127. num. 26. As alſo for the gathering the fruits of a 
benefice void to the uſe of the next incumbent. 28 Z, 
8. c, It. Forteſcue c. 50. and in divers other cales. See 
Kennet's Gloſſary in Sequeſtrare. CE Os 
Sequeſtration in the court of Chancery is a commiſhon 
uſually direfted to ſeven perſons therein named, and im- 
powering them to ſeize the defendant's real and perſonal 
eſtate into their hands (or it may be ſome particular part 
or parcel of his Jands), and to receive and ſequeſter the 
rents and profits thereof, until the defendant ſhall have 
anſwered the plaintiff's bill, or performed ſome other mat- 
ter which has been ordered and enjoined him by the court, 
for not doing whereof he is in contempt. Cur/. Canc. 89. 
A ſequeſtration out of Chancery is grounded on the 
return of the ſerjeant-at arms, wherein jt is cettified that 
the defendant bad ſecreted himſelf ; and therefore this 
roceſs ifſues, and gives authority and power to the fe- 
queſtrators .(who are erſons of the plaintiff's own nam- 
ing) toenter upon and ſeize his, the deffendant's, real and 


perſonal eſtate. 


| 


| 


from the poſſeſſion of both thoſe | 


| 


| 


$6 


lt appears that there were prear ſtruggles between ti; 
Common Law courts and courts of Lquitv, before his 
proceſs came to be eſtabliſhed ; the former holGi.g that . | 
court of conſcience could only give remedy 1x or fontnge? | 
and not in rem z that ſequeſtrators were tretpofiers tos; 
whom an aCtion Jay ; and ia the caſe of Colton v. CG. 
diner, the Chancellor cites a cafe, where they tuled P46 
if a man killed a ſcqueltaror in the executioqy ot ſuch - 
proceſs, it was no murder. Cro, £4iz, 651, Brograve 
v. Waits. 1 Mod. 259. But 2 Med. ics8. thy « | 
Chancellor having iſſued ſuch ſequeſtration, it will be £ 
binding as any other proceſs according £0 the rulcy vs tte 
Common Law. 2: Chanc. Ca. 44. : 

But theſe were ſuch bloody and deſperate reſolutions 
and ſo much againſt common jultice and honeſty, which 
requires that the decrees of this court, -which prefer veg 
men from deceit, ſhould not be rendered Ululory, thar 
they could not long ſtand ; but chis proceſs got the Lites 
of thele reſolutions on this ground ; 1it, that the ex T2. 
ordinary juriſdiction might puniſh contempts by thus jvfs 
of eſtate as well as the impriſonment of the perſon, be. 
cauſc that liberty being a greater benefit than property is | 
they bad a power to comnit the perſon, they might ike 
trom him his eſtate till he had anſwered his conternpts 
2dly, To fay that a court ſhould bave power to decree 
about things, and yet ſhould have no juriſdiction i rea. 
is a perfeCt ſoleciſm in the coaltitution of the court itſelf, 
2 Peere Wms. 621. 2 Ch. Ca. 44. x 
: It has been ſaid, that the fir ft inſtance of a Sequeſtra. 
ti0n, aſter a decree, was Sir Thomas Read's Caſe in Lord 
Coventry's time, and that it was afterwards awarded in 
Chancery, in the caſe of Hyde v. Pitt, 1665, and allirm- 
ed in Parliament; and by the court of Exchequer, Grave 
v. Fountaine, 1687, and fince, without [cruple, The 
doubt formerly was, that lands were not liable to execu- 
tion before the ſtatute /YVe/?m. 2. cap. 18. 1 Ch. Ci. c2 
2. Ch; Cai 44: | | C 

In Yernor's Reports it is ſaid, that ſequeſtrations were 
firſt introduced in Lord's Bacen's time, and then but fas 
ringly uſcd in proceſs, and after a decree to ſequeſter tte 
thing in demand only. 1 Fern. 423. | 


I. Jn what caſes a ſequeſtration is awarded. 


2. The power and duty if the ſequeſtrators ; and when a 
Sequeſlration is determined. | 


1. In what caſe a ſequiſlration is to be arvarded, 


A Sequeltration ni; is the firlt proceſs againſt a peet or 
member of the Houſe of Commons. 2 Peers [#ms. 3s 5, 
1 Ch. Ca. 61, 138, S. P. 4 | 

A ſcqueſtration is alſo the firſt proceſs againſt the me- 
nial ſervant of a peer, within the words and meaning of 
the ſtatute 12 // 3. for that otherwiſe ſuch ſervant would 
have greater privilege than his Lord, 1 Peere H//m:, 535. 

[t there be a ſequeltration ni/7 againlt a Peer for want 
of an anſwer, and the peer pats in an anſwet, that is ia- 
ſufficient ; yet the order for a ſequeſtration fall not bs 
abſolute, but a new ſequeſtration nf, 2 Peere I/m:s, 385. 

Notwithſtanding the ſuperintendant power of the courts 
in this kingdom over thole in {re/and, and what is (aid in 
lome cf our books, it {cems to be now the better opinion, 
that the court of Chancery here caunot award a ({rqueſtra- 
tion againſt lands in ſreland. 2 Vers, 96. 2 Ch. Ca. 
i89. 2 Peere Wms 261. | 

It was ſaid, that ſuch proceſs. had been awarded to the 
governor of Nzrth Cardlina ; but herein it was doubud 
whether ſuch ſeque{tration ſhould not be directed by the 
King's council, ' where alone an appeal lies from the de- 
crees in the plantations. 2 Peere /Yms. 261. 

Copyholds may be ſequettrated, though not extendible 
at Common Law or the ſtatute of JZ7,/#ar. 2. tor courts 
of equity have pote/{atem ex aordin” et abſolutam ; but it 
ſeems a doubt whether, ſuch, a ſequeſtration cat. be re- 
vived againlt the heir of a copybolder, which ariſes ſrom 
the difhculty of obligiug the Lord to admit, and deprive 
ing the Lord of his. fiae, &'c upon the death of his te- 
nant, 2 Ci. Ca. 46, Vide 1 Bernard 4.31. | 
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A ſequeſtration out of Chancery is more effeCtual than | 


at} Execution by. fierz faczas at law; for a ſequeſtration 


may lie againſt. the goods, though the party is 1n cuſtody | 


upon the attachment ; whereas in law, if a capias ad |/a- 
riofaciendum is. executed, there can no ff, fa. iſſue. Caſes 
is Lord T albat's time 222. | : A 

Where the. ſequeſtrators ſeize the real eſtate of the 
party, any tenant or other perſon who claims title to the 
eſtate ſo ſequeſtered, either by mortgage, judgment, leaſe 
or otherwiſe, who hath a title, paramount to the ſequeſ- 
tration, ſhall not be obliged to bring. a bill to. conteſt 
ſuch title, but he ſhall be let in to conteſt ſuch a title in 
a ſummary way. | 

He may. move by his council as -of courſe to be exa- 
mined pro intereſſe ſuo ; and in this caſe the plaintiff is to 
exhibit interrogatories in order to examine him ſor a dif- 
covety of his title to the eſtate, and he muſt be examined 
upon ſuch inrerrogatories accordingly z and the Maſter 
muſt ſtate. the matter to the court, and the parties may 
enter into proof touching the title to the eſtate in queſ- 
tion ; and when the Maſter hath ſtated the whole matter, 
the court proceeds to give judgment therein upon the 
report z and if it appears that the party who is examined 
pro intereſſe ſuo hath a plain title to the eſtate, and 
js not afteted with the ſequeſtration, then it is to be 
diſcharged as againſt him, with or without coſts, as the 
court ſhall determine upon the circumſtances of the caſe, 
and ſo vice verſa, See Cum. 712. 1 Peere I/ms, 308. 

The ſequeſtration binds from the time of awarding the 
commiſſion, and not only from the time of executing it 
and its being laid on by the commiſſoners ; for if that 
ſhould be admitted, then the inferior officer would have 
ligandi & nen ligandi poteſlatem. 1 Vern. 58. 


2. The power and duty of the ſequeſirators; and when a ſe= 
queſiration is determined, = | 

The ſequeſtrators are officers of the court, and as ſuch 
are amenable to the court, and are to act from time to 
time in the execution of their office as the court ſhall di- 
rect ; they are to account for what comes to their hands, 
andare to bring the money into court as the court ſhall 
_ direct to be put out at intereſt, or otherwiſe, as ſhall be 
found neceffary ; but this money is not uſually paid to the 
plaintiff, but is to remain in court till the defendant 
hath appeared or anſwered and cleared his contempt, and 
then whatſoever hath been ſeized ſhall be accounted for 
and paid over to him; however, the court hath the 
whole under their power, and may do therein as they 
pleaſe, and as ſhall be moſt agreeable to the juſtice and 
equity of the caſe. | | 

"The plaintiff's counſel may move and obtain an order 
for tenants to attorn and pay their rents to the ſequeſtra- 
tors, or for the ſequeſtrators to fell and diſpole of the 
goods of the pariy, and to keep the money in their 
hands, or to bring it into court, as ſhall be molt advite- 
able and diſcretionary, and fitting for the court to do. 


Sequeſtrators on meſne proceſs are accountable for all 


the profits, and can retain only ſo far as to ſatisfy for con- 
tempt. 1 Vern. 248. _ | 
It ſequeitrators, having power to ſcll timber, diſpoſe 
of 7000 /. worth, and only bring 2000/4 to account, 
they, as officers and agents of the court, are reſponſible, 
and not the plaintiff. 1 Yern, 161. 
— A ſequeſtration 1s in nature of a /evar: at Common 
Law, and the party ſequeſtering bas neither jus in rem, 
vel in re; the legal eſtate of the premiſſles remaining in 
every reſpeCt as before. 1 Peere Wms, 307. 
 Sequeſtrators being in poſſeſſion of a great houſe in St, 
Tames's ſquare, which was the defendant's for life, the 
court ordered that the maſter allow a tenant tor the houſe, 
- and the ſequeſtrators to make a leale, and the tenant to 
enjoy. 3 Ch. Rep. 87. | | 
It was moved, that the irregularity of a ſequeſtratio 
might be referred to the deputy, which was taken out 
againſt the defendant for not appearing, by reaſon of its 
eing taken out tooner than by the courſe of the court it 
could, and yet the ſequeſtrators had taken the goods off 


the premiſſes, and threatened to ſell them ; the Chief 


Baron ſaid, that as to the carrying the goods off the pre- 


+ EQ 


mifſes, it was clear the ſequeſtrators could do'that,” b& 
Cauſe a ſequeſtration upon mefne proceſs atſwers to ©” 
dilringas at law ; but however, as to ſelling them, "the 
court agreed in the preſent caſe it could not be lawful» 
and ſaid it had lately been fetthed on debate ; and obſerved- 
farther, that courts of equity could not authorife ſequeſ- * 
trators toſell goods even upon a decree till Lord Stamford's + 
caſe, which makes decrees in this reſpe& equivalent to a 
judgment ; and even now the counel ſaid, ſequſterators 


| cannot ſell but by leave of the court ; however, the court © 


ſaid this was a matter proper for them to conſider upon | 
another occaſion, and therefore only referred the irregu- | 
larity of the ſequeſtration as to the point of time to the © 
deputy. 1 Bernard, Reps 212. in Scace, 


Lands were decreed to, be liable to' $00l. per an. for 


poſſeſſion to that purpoſe ; the defendant againſt the *in® 
junction enters upon the lands, and' receives the profits to 
the value of 1972 1. and thereupon was decreed to pay it 
and after the death of 4. it was decreed that the ſequeſ- 
tration ſhould continue againſt the defendant for the pay- 
ment of that money ; and now the defendant moved to 
have liberty to ſell timber to raiſe money for his ſubfil- 
tence, alledging that the ſequeſtrators had only the pofſeſ-" 
ſion and the perception of the annual profits by the courſe 
of the court, and therefore it. could be no prejudice to / 
have this granted. But Sir H. Grim/ton, Maſter of the 
Rolls, refuſed ; for 1ſt, This invades the decree which- 
is for the quiet pofſeſhon, which will be diſturbed if the 
defendant enters to cut down timber. 2dly, "The defen-. 
dant not having performed the decree by the payment of 
the money, he tha!] not receive any favour from the court- 
whilit he ſtands in contempt. gdly, It he will with the .. 
ſale of this timber pay the plaintiff his debt, and ſo dif-" 
charge the ſequeſtration, there might be ſome reaſon for 


it ; but for him to raiſe monies to other purpoſes, he ſhall 


not be favoured ; and,unleſs the plaintiff wilt conſent; he 
ſhall not not have liberty to ſell. 4 Feb. 16 & 17 Car. 2 in. 
Can. Sands v; Darrel. ng ED 
A ſequeſtration that iſſues as a meſne proceſs of the 
court will be diſcontinued and determined by the death of 
the party ; but where a ſequeſtration iffues in purſuance 
of a decree, and to compel the execution of it, there 
though the ſame be for a perſonal duty, it ſhall not be de- 
termined by the death of the party. 1 ern. 58. | 
A ſequeſtration againſt the father, who appeared ro 
only a tenant: for life, and on his death the ſequeſtration. 
was diſcharged. 1 Ch. Ca. 241. 2 Ch. Ca. 46. _ 
The bill was to revive a ſequeſtration obtained againſt 


the defendant's huſband for a perſonal duty before bis in- 


termarriage with the defendant, and to avoid the deſen- 
dant's eſtate in dower in'the lands that were fequeſlered 
before the marriage, it being inbited that thoſe Jands 


| were bound by the ſequeſtration, and covered therewith, 
that the defendant's right of dower could never attatch 


them ; but on a demurrer-to this bill, the demurrer was 
allowed ; and it was ruled, that ſuch a ſcqueſtration 
ſhould not bind the feme who came in for her jointure or 


| dower ; but whether the heir in fee-fimple ſhould in ſuch 


caſe have the eſtate bound, and ſubjeCt to ſuch a ſequeſ- 
tration, or not was doubted ; and the caſe not being 
belore my lord keeper, he refuſed giving any opinion 
therein. 1 Lern. 118. £ | 
Afterwards this laſt point came before the ſame Lord 
Keeper in another caſe, when his lordſhip inclined to 
think that a ſequeſtration for a perſonal duty'determined_ 
with the death of the party, and could not be revived 
againſt the heir ; but his lordſhip: took time to conſider of 
it, and would be attended with precedents. 1 Vern. 166. 
It ſeems to he now ſettled, that a ſequeſtration is a 
perſonal proceſs, which abates by the death of the party ; 
ſo that ſuch ſequeſtration being grounded on a decree for 
debt cr perſonal duty, cannot be revived againſt the heir 
of the defendant; otherwiſe in thoſe caſes in which the 
heir is bound. 2 Peere Hims. (6214) See 19 in. Abr. 
tit. Cequeſiration. | 
Segucitro habende, Is a writ judicial, for the diffolv- 
ing a /equc/tration of the fruits of a benefice made by a bi- 


ſhop at the Kivg's command, thereby to compel the 
| | parign. 


the life of A. and a ſequeſtration and injunQiorr for the © . 


HS «He 
parſan to appear at the ſuit of another; for the parſon | 


upon his appearance may have this writ for the diſcharge 
of the ſequeſtration, Reg. Fudic. fol. 36. . 


Secjeant or Sergeaut, (Serwiens,) Is derived from 
the French Serj-ant i. e. Satelles, a man of the guard, fo 
called, becauſe he was /epe accitus ad res yg xe in exer- 
citu peragendas ; fo Calepine, But Skene de Yerbor. Signif. 
verbo Serjeant, ſaith, it is, vox compofita de ſerrer, quod eff 
includere, & gent, quod pro gente, plebe vel populo uſurpatur. 
'The word is diverſly uſed in our law,” and applied to 
ſundry offices and callings. Firſt, A Serjeant at law 
(ar of the coif) is the higheſt degree taken in that pro- 
feſhon, as that of a DoCtor in the Civil Law. And to 
theſe, as men beſt Icarned and moſt experienced of all 
others, one court is ſet a-part for them to plead in by 
themſelves, which is the court of Common Pleas, where 
the Common law of England is moſt ſtrialy obſerved ; 
and though they have this court to themſelves, yet they 
are not reſtrained from pleading in any other courts, | 
where the judges (who cannot have that honour till they 
have taken the degree of Serjeant at Law) call them | 
brothers, and hear them with great reſpe& next to the 
King's Attorney and Solicitor-general. "Theſe are made 
by the King's mandate, or writ, direQted unto them, 
commanding them, upon a great penalty to take upon 
them that degree by a day certain therein afligned. Dyer, 
fol. 72. num. t. See Count. And of theſe is the King's 
Serjeant, being choſen commonly out of the reſt, in rce- 
ſpe& of his great learning, to plead for him in all cauſes, 
eſpecially in thoſe of treafon. Staunf. Pl, Cro. lib. 7. 
cap. 1. And of theſe there may be more if it pleaſe the 
King. This in other kingdoms is called Advocatus Re- 

ius, Caſſin. de Conſuet, Burgund. pag. 850. With what 
floating theſe Serjeants are created, read Firtecſue, cap. 
50. . Cree 3- pare fol. 1. and 2 [nft. fol. 213. Theſe 
were called anciently Servientes narratores. In Edward 
the Sixth's time, ſerjeant Benloes wrote himſelf ſous ſer- 
viens ad legem. It ſeems for ſome time there was none 
but himſelf, Mr. S-/den tells us they were formerly cal- 
led dogtores legis, though others are of opinion that the 
judges are more properly dodores legts, and the ſerjeants 
are batchelors of laws. However, Spelman writes, T hat 
though a /erjeant may be richer than all the DoQtors in 
the Commons, yet a doCtor is ſuperior in degree to a /er- 
jeant ; for the very name of a Doctor is magifterial, but 
that of a /erjeant 1s miniſterial; for he is ſervziens ad le- 
gern, and the doCtors are ſeated and covered when they 
plead, but the Serjeants fhall ſtand uncovered at the bar, 
only they have a cif on their heads, which is fonum /ta- | 
tus & gradus. This word ſerjeant is uſed in Britton for an 
offtcer belonging to thecounty, and the ſame whom Brac- 
ton in his fifth book, c. 4. num. 6. calls ſervientem hun- 
dredi!, and 1s in truth no other than the bailiff of the 
hundred ; and the ſteward of a manor is called ſerviens 
manerii. Coke vol. 4, Copyhald Caſes fol, 21. a. 'The 
next is a Serjeant at Arms, or the Mace, {ſerviens ad arma) 
whole office 1s to attend the perſon of the King. Stat. 
7 H. 7. cap. 3. to arreſt traitors or perſons of condition, 
and to attend the Lord High Steward of England, fitting 
tn judgment upon any traitor, and ſuch like. (PL Cor. lib, 
3- caps t.,) Of theſe, by the ſtatute 13 R. 2. c. 6. there 
may not be above thirty in the realm, two of them, by 
the King's allowance, do attend on the houſes of Parlia- 
ment, whoſe officein the Houſe of Commons is, the keep- 
ing of the doors, and (as it of late hath been ufed) che 
execution of ſuch commands, eſpecially touching the ap- 
prehenſion of any offender, as that Houſe enjoin him. 
 Cromp. Far. fal. 9g. Another of them attends on the 
Lord Chancellor or Lord Keeper, in the Chancery. And 
one on the Lord 'Treaſurer of England : one upon the 
Lord Mayor of London, upon extraordinary ſolemnities 
one attendeth upon the Lord preſident of Zales, and an- 
other upon the Lord Preſident of the N;rth, &c. Cawell, 
edit. 1727- | | | 

Theſe Serjeants at Arms are in the old books called wir- 
gatires, becauſe they carried filver rods pilt with gold 
before the King. Un eadam curia Regts ſunt virgatores po- 
pulum gravantes, gravia feada petentes. Fleta, lib. 2 cap. 


of 


38, Sce 19 Vin. Abr. 334. 
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Another ſort of Serj-ants are chief officers who Exe. 
cute civil funQions or offices within the King's kouſholg-: 
of which you may read many in tke ſtatute of 33 4. 8, 
6 /02;:- [og FOE PA 

There is likewiſe a more inferior kind of Serjeants of 
the Mace, whereof there are many in the city of Londoy 
and other corporate towns, that attend tha Mayor or 
other head officer, chietly for matters of juſtice. RKitchin, 


fol. 143. And theſe are called /ervientes ad clavem. New 


Book of Entries, verbo, Scare fucias in Mainpernaors, cap. 
3. fol. 538. There was alfo a kind of ſervants in re);. 
gious houſes, called Serjeants ; anciently all the Juſtices 
in Eyre had certain officers attending, them, called Ser. 


Jeants, (as appears by Weſtm. 1. cap. 30.) which Fle:g 


calls virgatores ſervientes, and were in the nature of our 
tipſtaves. | WOT 
SDerjeanty, (Serjeantia) Signifies in law a ſervice that 
cannot be due to any Lord from his tenant, but to the 
King only ; and this is either grand or petit. The firſt js 
where one holds land of the King by ſervice, which be 
ought to do in his own perſon ; as to bear the King's 
banner, ſpear, &c. Petit ſerjeanty is where a man holds 
land of the King, to yield'yearly ſome ſmall thing to- 
wards his wars 3 as a ſword, dagger, bow, &c, of 
which read Brafon, lib. 2. cap. 16. & 37, & Britton, 
cap. 65. num. ty, 2. Inter feodalia ſervitia ſummun «jt 
& uWluſtriſſunum, quod nec patronum aliquem agnoſcit preter 
Regem, ſays the learned Spelman; and Camden, tit, 
Suffolk, ſpeaks of Baldwin le Pettour qui tenuit teryas in 
ennington in com. Suffolk per ſerjantiam, pro qua de- 
buit facere die natali domini ſingulis annis caram daming 
Rege Angelie faltum, ſuflum & pettum, alias unam 
ſaltum, unum ſufflatum, wnum bombulum. And Sir 
Richard Rockeſ/ly held land at Seton by ſerjeanty, to be 
vantrarius Regis, the King's fore-footman, when he 
went into Gaſcaigne, Donec peruſus fuit pari ſolutarum 
precii IV. until he had worn out a pair of ſhoes of four- 
pence price. 'This ſervice being to be performed when 
the King went into Gaſco;gne, to make war, is #nizh1's 


ſervice. Co. on Lit. fol. 6g. See the ſtatute 12 Cor. Car. 


2. cap. 24. whereby all tenures, &c. are turned into 
free and common /ocaze, but the honorary ſervices of 
grand ſerjeanty are therein excepted. TFohannes Free- 
man tenet unam virgatam terra, per ſerjeantiam menju- 
randi fofſata & opera Domini Revis, ad caftrum Domini 
Regis, Lib. Niger Herefordiz. Though ſervices or te- 
nures are now turned into /ocage, yet it may be neceſſary 
to ſhew how they are deſcribed in our old law-books, 
which ſee under the word Servitiuam See Skhene de Serbar 
Signife and Kennet's Gloſſary. 

Dermonium, An interlude or play ate! by interlo- 
cutory perſons. | Before the modern improvements of 
the ſtage, theſe ruder ſort of farces were even a part of 
the unreformed religion. 'The inferior orders of the 
clergy, aſhited by boys and children, uſed to aCt over 
ſome hiſtiorical comedy in the body of the church, ſuit- 
able to the ſolemnity of ſome high procellion-day, 
Cowell, edit. 1727. 

Dervage, (mentioned in ſt?tute 1 Rich, 2. cap. b.) 
That is, when each tenant, beſides payment of a certain 
rent, finds one or more workmen for his lord's ſervice. 
Inq. 7 Ed. 1. Nutt. Etiam eſt religis illa ita poſita in fervagio 
per abatas Ciſfterctenjſes, quad fervittum Dei in hac parte 
impeditur, Pla. Parl. 33 E. 1. See Service, King 
Fohn brought the crown of England iti ſervage to the {ce 
of Rome. 2 [nfl. 274. | 

Dervants, Their victuals and apparel regulated. 37 
Ed. 3. c. 8. Servants that riotouſly take their maſters 
goods to furrender upon proclamation, and they may be 
committed till they anſwer to the executors, 33 Hen. 6, 
Gt I, For other matters, fee Yrtificers, Felony, Fine, 
Labourers, Manufactures. 


HDervi, Bond-men, or f{ervile tenants. Our northern 


fſervi had always a much eafter condition than the Roma: 


ſlaves. Servis non in nſtrum morem weſcriptis per fami- 
liam miniſlerits utuntur, Suam guiſque ſedem, ſu2s fc- 
nates regit., Frumenti moadum dominus, aut fecoits, aut 
veſtis, colono injungit, & ſervus hafenus paret. Tatitus 
de Moribus Germanorum, \Vhich plainly deſcribes the 
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condition-of our Saxon and Norman ſervants, natives and | 


- villains. whoſe ſervitude did more reſpeCt their te- 
nure than their perſfonss No author has fixed the 
difin Aion between ſervus and willanus,” though un- 
dobutediy their ſervile ſtate was different, for they are 
all along in the Domeſday-book diſtinguiſhed from each 
other. So in Burce/ter there were—— Duingue ſervi, & 
w1gint! otto villam, &c. I ſuppoſe the ſerv: were thoſe, 
whom our lawyers have fince called pure villanes, and 
villanes in groſs, who, without any determinedtenure of 
Jand, were at the arbitrary pleaſure of the lord appoint-= 
ed to ſuch ſervile works, and recetvcd their wages or 


maintainance at diſcretion of the lord.” The other were | ' 


of a ſuperior degree, and were called willan;, becaule 
they were vilie & giebe adjeriptt, i.e held fome cot- 
tage and lands, for which they were burdened with ſuch 
ſtated iervile ofhices, and were conveyed as appurtenant 
to the manor or eſtate to which they belonged. See 
Kennet's Gifſary. The name and quality of their bond- 
age do often' occur in Domeſday regiſter : and their con- 
dition, no doubt, was worſe than that-of the bordari or 
ctſeti, who performed likewiſe ſome ſervile offices for 
their lord z and yet as to their perſons and gools were not 
obnoxious to ſervitude, as the proper ſerv; were. Theſe 
were of four forts, 1. Such as fold themſelves for a Jive- 
linood. Debtors that were to be fold, ifor being inca- 
pable to pay their debts. 3. Captives in war, retained 
and employed as perfe©&t flaves. 4. Nativi, ſuch as were 
born ſervants, and by tuch deſcent belonged to the ſole 
property of the Lord. — All theſe had'their perſons, their 
children, and their goods, at the diſpoſal of their Lord, 
incapable of making any wills, or giving away atly mat- 
ter, Cowell, edit. 1727. ns | | 
Service, (Servitizm) Is that ſervice which the te- 
navt, by reaſon of his fee, oweth unto his lord. Ho- 
toman thus defines it : Servitium eft munus obſequit cliente- 
laris. De Verbis Feudal, It is ſometimes called /ervage, as 
1 R. 2. cap. 6a Qurancient law-books make many divi- 


fions of it,, as Brad, lib, 2. cap. 16. and Britton, cap. | 


66. into perſonal and real; alſo into; military and baſe : 
and Bratton, ub: ſupra, num. 7. into intrinfic and extrin- 
fic. Servitium intrinſecum 1s due to the capital Lord of 
the manor. Porinjecum is that which is due to the King, 
and not to the capital Lord. Service 1s alſo divided into 
frank and baſe, the one termed /tberum ſervicium, the 
other wvillenagium. It is alſo divided into continual or 
annual, and caſual or accidental ; the former is the ſeiſin 
of rent, the other, ſeifin of relief. Co. 4 Rep. fols 9. 
Bevils caſe, See Copvho!d, See Sorage. Thomas 
Leigh, Eſq. at the coronation of King Charles the Second, 
brought up to the King's table a meſs of pottage, called 
dillogrout, which ſervice had been adjudged him by the 
court of Claims in right of the manor of Annington in 
Surry ; whereupon the Lord High Chancellor, preſented 
. him to the King, who accepted the /ervice, and after- 

wards knighted him. Cowell, edit. 1727. 

Dervice and ſacraments, The penalty of depraving 
the ſacrament of the altar, 1 4. 6. c. 1. | 


The blefled ſacrament to be adminiſtered in both kinds, 
1E4d. 6.c. 1. /. 7. | 


A repeal of all ats concerning religion, 1 Ed. 6. c. 12. 
For the uniformity of the ſervice and adminiſtration of 
the ſacraments, 2 & 3 Ed. 6.c. 1. 5&6 Ed. 6. c. 1. 
EC ct 486.1 [3-138 14 Car: 2: 64 
| pher of reviling the prayer-book, &c. 2 & 3 Ed. 6. 
Ge To Ho 2 | 8 | 
Where Biſhops may join with Juſtices in determining 
offences, 2 & 3 £4. 6. c. 1. /. 4. | 
| Prayers may be ſaid in Greet, Latin, &c in univerſi- 
by” 2& 3£E4d. 6. c.1. f. 6. 13 & 14 Car. 2. c. 4. 
. 18, ESL 
Biſhops, &c. may puniſh by church cenſures, 26 3 
et Ii-/. 12.-5 & 6 Ed. 6. ct. /- 3.1. Ek 
2. /. 16, | 


by perſons to reſort to their pariſh churches, 5 & 6 
o . Ce I, ; : 


| wx to be preſent at other worſhip, 5 & 6 Ed. 6. 
. Go I. þ. | 


[/f. 2.c: 3. /. 8. 


ſcription, 243 Geo. 2. c 28. 
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divine ſervice, or pulling down 
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on the parity, if offenders dleape,, t, Mar. 
| The penalty of not re 


2: c,"5; 
Amercement 
Wn att v0.91 a6 * 
| not repairing t6 church, on Sundeye and 
holidays, i El. c. 24}. FOR. © i TO ag AEDT AOL 
Ordinary may puniſh offences, 1EL..c. 2: 5 jt © SINE 
. The Bible and divine ſervice ſhall he tranilated intorl , 


| 4 
%% 


- 


Wb tongue, s EL LS 
i5 Car. 2. c. 6. 


39 , - l c.28; 4 3-Ta #15 M1G 44: $3 
Penalty, on” erſons maintaining. doftri contrary to 
Fr x > fe fs 39) erat hon 200 nid * 

_ All eccleſiaſtical perſons to. read and ſobſcribe to the 
AN perſons in office to take the'facrament and the;de- 
Claration again{t txanſubſtantiation, 25 Car. 24. 2. 7 


the Atticles, 13H). co 13. /. 2, 
Book of Common Prayer, tc." 13& 14 Car. 2. c- 4+ 


Time given to" thoſe in, the Fleet, and beyond;the ſea, 
until three calender months after their return, 13 Geo. 
I. c. 29. Four months, 2 Geo. 2. c, 3. 

' Six months 
©. 30. /. 3. 


_ Allowan 
readin 


given for taking the ſacrament, 16 Geo. 3 


ce of | impediments by the ordinary, for not 
the ſervice, extended.,to the certificate of ſub- 


| i rr owrt LANES 
Reading the Articles to indemniſy againſt negle& 
in point of time, 23 Geo, 2. c. 28. ſ. 2. TR 
Sexvice ſecular, (mentioned in ſtat. 1. Ed. 4. cap. 1 
Is worldly ſervice, contrary to ſpiritual and. eccleſiaſtical, 
_ Servientbus, Are certain writs touching ſervants 
and their maſters, violating the ſtatutes made againſt their | 
abuſes, which fee in Reg. Orig. f. 189,199, TOR, 
. Serbittum feodale et praeviale, (Was ,not a perſo- 
nal ſervice, but only by reaſon of the lands which were 
held in fee. Bragtong lib, 2. caps 16. par. Ji, 
Servitium fozinſecum, Was a ſervice which did not 
belong to the chief Lord, but to the King, It was call- 
ed ferinſecum and foraneum, becauſe it was done feris, 
vel extra ſervitium guod fit domino capitali, We read ſeve- 
ral grants in the Mono/tic, 2 tom. þ. 48. of all libertiesy 
with the appurtenances, ſalvd forenſ; ſervitio. . '. , 
Servitium intrinſecum, Is that ſervice which was 
due to the chief Lord alone from his. vaſſals. Braden, 
lib. 2. cap. 16. Fleta, ib. 3.14. pare 7. _ | 
Strvitium. 11berum, Was a ſervice to he done. by the 
feudatery tenants, who were called /iberi homines, and diſ- 
tinCt from vaſſals ; as likewiſe was their ſervice, for they 
were not bound to any of thoſe baſe ſervices, as to plough 
the Lord's land, &c. but only to find a man and horſe to 
go with the Lord into the army, .or to attend his court, 
&e. Sometimes it was called ſervitium liberum armorumn, 
as in an old rental of the manor of South Malling in 
Suffer, mentioned by Somner in his Treatiſe of Gaveltind, 
fel. 5b. 


Srervitium regale, Royal ſervice, or the rights and 


 prerogatives that within ſuch a manor belong:to the King, 


if Lord of it, which were generally. reckoned to be theſe 
fx. 1. Power of judicature in matters of property. 2. 
Power of life and death in felonies and murders. 


3. A 
right to waifs and ſtrays. _ 4 Aſſeſſments. 5. Minting 
of money. 6. Aſliſe of bread, beer, weights and mea- 
ſures. 


All theſe entire privileges were annexed to ſome 
manors in their grant from the King, and were ſome- 
times conveyed | in, the; charters of donation to relt- 
gious houſes. Paroch, Antig. 60. 


. = 


# 


crvi teftamentales, Were thoſe whom we now call 
covenant ſervants. They are mentioned in the laws of 
King Athel/lan, c. 34+ | RA; oh Ts 1 
Servitiis acquietandis, TIs a writ judicial that lies for 
one diſtrained for ſervices to 4. who owes: and performs 
to B. for the acquittal of ſuch ſexvices., Reg. of Wrus 
Tutbice Toh 27. 4.08 360-o os ria hx nya 
Servitozs of bills, . Are ſuch ſervants or meſſengers of 
the mar/hal belonging to the King's Bench. as were ſent 
abroad with 6//s or writs to ſummon men in that court ; 
they are now more ordinarily called tipflaves. Stat. 2 4. 


2———_ 
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Seſſeur, (mentioned in ſtat. 25 Ed. 3. c. 6.) Seems 
to ſignify the aſſeſſing br rating of wages. 


Seſſion of Prliament, £08 PRnng any bills, by giv- 
ing the Rojal afſent thereto, doth not make a /eſ/zon 3 but 
the /eſſton of partiament continues till it be prorogued or dil- 
ſolved. See 4 par. Inſt. fol. 27.— Seſſio par liamenti is the 
ſiting of the parliament. Set 19 Vin. Abr. 337, 338+ 
Se1ſlions of the Peace, A court of record, hetd before 
two or more Juſtices of Peace (quorum unus), for the exe- 
cution of the authority given them by their commiſſion, 
and certain afts of Parliament. And the Juſtices in ſeſ- 
| fions have power to hear and detetmine treſpaſſes againſt 
the public peace, fc. and many offences by ſtatute. 
This cout is held four times in a year at ſome place 
within the county, &c. alſo beſides the general ſeihions 
of the peace, there are private ſeſſions beld by the Jul- 
tices, for divers particular branches of the buſinels of 
their offices. Dalt. Juſt. 573- See 19 Vin, Abr. 339— 
3. 6 
ag OT for ordering ſervants, Called ſtatute fef- 
fions, held by conſtables of hundreds, &c. 5, Eliz. Sce 
Statutum ſejffionum. PR | 
Defjſions for Deights and Neaſures. In Londen, four 
Juſtices from among the Mayor, recorder, and aldermen, 


(of which the mayor or recorder tg be one) may hold a| 


ſeſſions to inquire into offences of ſelling by falſe weights 
and meaſures, contrary to the ſtatutes; and to receive 
indictments, puniſh the offenders, &c. Charter King 
Cha. 1. 
Settlement of the Pooz. See Apprentice, Baſtard, 
Poo?, Burn's Juſtice, tit. Poor, and 19 Vin. Abr. tit. 
Settlement of the Poor. | 
Seven-oake, Wool-key, how veſted in truſtees for the 
King, ſubject to an agreement concerning the free ſchool 
in Seven-onke, B Geo. I. c. 31. Ng 
Several action, Is where two or more perſons are ſe- 
verally charged in any aCtion. 


Deveral covenant, A covenant by two or more ſe-| 


verally ; and in a deed where the covenannts are ſeveral 
between divers perſons, they are as ſeveral deeds, wrote 
in one piece of parchment. 5 Rep. 23. | 

Several inheritance, An inheritance conveyed, ſo as 
to deſcend, or come to two perſons feverally by moicties, 
&c. See Jnheritance. 
_ Several tail, (Tallium feparatum) Is that whereby 
land is given and zntazled ſeverally to two, For example, 
land is given to two men and their wives, and to the heirs 
of their bodies begotten, the donees have joint-eſtates for 
their two lives, and yet they have ſeveral inheritances, 
becauſe the iſſue of the one ſhall have his moiety, and the 
ive of the other, the other moiety. Cowell, 

Several tznancy, (Tenura ſeparalis) Is a plea or ex- 


ception taken to a writ that 1s laid againſt two as joint, 


which are ſeveral, Broke, tit. Several Tenancy, fol. 273. 

Eeverance, Is the fingling or ſevering of two, or 
more, that are joined in one writ. For example, if two 
Join in a writ de {ibertate probanda, and the one afterwards 
be nonſuit, here ſeverance 1s permitted ; ſo that notwith- 
ſtanding the nonſuit of the one, the other may ſeverally 
proceed. F. N. B. fol. 58. and Bro. tit. Severance and 
Summons, fel. 238, There is alſo ſeverance of the tenants 
in an aſhze, as when one or two, or more difſeiſors, 
appear upon the writ, and not the other. New Book o 
Entries, fol. 81. and ſeverance in attaints, bid. fol. gs. 
and ſeverance in debt, where two or more executors are 
named plaintiffs, and the one refuſes to proſecute, 1b:d. 
fol. 220. Severance of corn is the cutting and carrying 
it off from the ground z and ſometimes the ſetting out the 
tithe from the reſt of the corn, is called ſeverance. See 
Cro. Rep. 2 par. fol. 225. There is allo /everance in 
quare impedit. Co. Rep, 5. fdl. 97. See Dummons and 
Severance. Ro 

Severn. See Fiſh, Rivers. 

££wer, {Severa and Sewera, e/? foſſa in locts paluſtri- 
bus dufia ad aquas ejiciendas, Fc.) A pallage or gutter to 
carry water into the ſea, or a river. 6 H. 6. cap. 5. 
and 12 Car. 2. cap. be And commiſſioners of ſewers are 
ſuch as, by authority under the great-ſeal, ſee drains and 
ditches well kept and maintained in marſhy and fenny 
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countries, for the better conveyance of the water ins 
the ſea, and preſerving, grais upon the land ſor the feeg: 
ing of cattle. See the ſtatute, 15 Car. 2, cop. I7. and 
17 Car, 2. ap. 11, touching the draining the great leye} 
in the fens called Bed/ord Level, and the authority of the 
hovernaes bailiff, &c. as Commiſſioners of Servers, Covell, 
edlte 1727. Cs 

ComalBioncrs of ſewers ſhall be awarded by the Chan. 
cellor, 6 H. 6.c. 5. 18 H. 6. c. 10. OW PW 
I2 9 4+ c. 6b. 4H.7.c.1. 6 H.8.c. io. 12 Car 
2. Cc. 10. 

Power given to the commiſſioners to execute their ordi- 
dinances, 8 H. 6. c. 3. | | 
Fi he authority, &c. of commiſſioners of ſewers 

+8. && 

The ttcaet ſhall be reſident in the county, 2; 
i, £- x0; | 

206 power of taxing the King's lands, 3& 4 Z. 6, 
c. 8. | 

The commiſſioners in Glamorganſhire bave power tg 
prevent damage by ſand ariſing from the ſeas 1 Mar, /2, 
Jo Co 17; 

Directions for the. commiſſions of ſewers, and the 
execution of them, 13 El.c. 9. 

Fines to be eltreated yearly, 13 B!. c. 9. /. 6. 

Under what penalties, 3 Ceo. 1. c. 15. /. 12. 
Water-courſes within two miles of London falling into 
the Thames, ſhall be ſubjeCt to the commiſſion of lewers, 
3 Jace 1.c. 14. 2W.S M. Pe. 2.c. 8. /. 14. 

For draining of Sedgmore, 10 ©& 11 FF 3, c. 26. 

Thecommon council of London authoriſed to appcint 
commiſſioners of ſewers, 19 Car. 2.c., 3. 22 & 23 Car, 
2... 17. 7 Ann. c. vg. 

The commiſſioners impowered to decree copyholds from 
the owners for the taxes, and to diſtrain goods, 7 4nn. c, 
10. /. 3. See 19 Vin. Abr. tit. Sewers. 

Seragcſima, See Septuageſima. | 

Dertary, (Sextarius) Was an ancient meaſure con- 
taining about our pint and a half (according to our Lat:n 
diftionary.) The town of Leiceffer paid among other | 
things to the King yearly, twenty-five meaſures called 
ſextaries of honey, as we read in Domeſday. And in 
Clauſ. 4 Ed. 3. m. 26, we find treſdecem ſextarios vine. 
—F£t unum ſextarium ſalis apud Tainflete, Mon. Ang, 
2 par. fol. 849. bs Decem mitias bruju, quotuor lexta- 
rios avence ad prabendam, Idem, 1. par. fol. 136. b. 
where-it ſeems to have been uſed for a much greater 
quantity. A /extary of ale contained fixteen lugenas. 
Cowell, edit. 1727. vee Tolſefter. 

Sextery lands, (mentioned in the fiſt part of the 
Baronage of England, fol. 324.) are lands given to a 
church or religious houſe, for maintenance of the /exton 
or ſacriſtan. Cowell, edit. 1727. 

Shacke, Is a cuſtom in Norfolk to have common for 
hogs, from the end of harveit till ſeed-time, in all men's, 
grounds without contradiction. Co. 7 Rep.” fol. 5. Cor- 
bet's caſe. And in that country, ta go at fhacke, is as 
much as to go at large. Cewe!l, edit. 1727, 

Shailuons, Under what penalties not to be exported, 
from [reland to any place but England, 10 & 11 I. 3. 
c. 10, | | 

Sharping-co:n, Is a cuſtomary giſt of co9r7, which at 


» 23 


of | every Chriſtmas the farmers in lome parts of England give 


to their ſaith, for ſharpening their plough-irons, barrow- 
tines, and ſuch like, and exceeds not half a buſhel for a 
plough land. Cowell, edit. 1727. WET 
Szawe, A prove of trees, or a wood. 1 [nft. fal. 4. b- 
S\hawaldres, Soldiers. Cowell, edit. 1727. | 
Sheading, A riding, tithing, or diviſion in the //e of 
Man, where the whole iſland is divided into fix /head- 
gs, in each of which there isa cozoner or chief conſta« 
{table appointed by delivery of a rod at the Tinewwa!d court, 
or annual convention, Sex Aing's Deſcription of the [/it 
of Man, þp. 17. , | | 
Sycep, Net to be exported, 3 H. 6.c.2. 22 H. 8, 
Ce 7o 
None to keep more than 22c0 ſheep, 25 7. 8. c 17. 
The penalties of exporting ſheep alive, 3 l, c. 30 


12 Car. 2. C.J. 


Lo 


Stealing 
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Stealing or killing ſheep or other cattle, made felony 
without clergy, 14 Geo. 2.c. 6. got 

Extended to bull, cow, ox, ſteer, bullock, heifer, calf, 
and lamb, by 1 5 Geo. 2.c. 34. See Cattle, IDool. | 

Shyeep-filver, A ſervice turned into money, which was 
paid in reſpe&t that anciently the tenants uſed to waſh 
the Lord's ſheep, W. Fones's Rep. 280, | | 

Syeficld, Regulation of the courts baron of Sheffield 
and Ecclaſel, in Yorkfoire, 29 Geo. 2, 37 a 

Sheri, It ſeems that anciently the government of the 
county was by the King lodged in the Earl or Count, 
who was the immediate officer to the crown ; and this 
high office was granted by the King at . will, ſometimes 
for life, and afterwards in fee; but when 1t became too 
burchenſome, and cou!d not be commodiouſly executed 
by a perſon of fo high rank and quality, it was thought 
neceſſary to conſtitute a perſon duly qualified to officiate 
in his room and ſtead; from hence he 1s called in Latin 
[icecomes, and Sheriff from Shire Reeve, 1. e; governor 
of the ſhire or county. He is likewiſe conſidered in our 
book as bailiff to the crown; ard his county of which 
he hath the care, and in which he is to execute the Kiug's 
writs, is called a bailiwick. Dav. 60. Saw 43. 1 
R:l, Rep. 274+ Co. Lit. i68. Vide Pref. to g Rep. 


te 33: | 
, Tk ſaid by Lord Coke and Dalton, that Earls, by rea- 
{sn of their high employments and attendance upon the 
King, being not able to follow all the buſineſs of the 
county, were delivered of all that burthen, and only en- 
joyed the honour as they now do, and that labour was 
Jaid upon the ſheriff : ſo that now the ſheriff doth all the | 
King's buſineſs in the county z and the ſheriff, though he 
be ſtill called wrcecomes, yet all he doth, and all his au- 
thority, is immediately from and under the King, and not 
from or under the Earl ; fo that at this day the iherift 
bath all the authority for the adminiſtration and execution 
of Juſtice, which the Count or Earl had; the King 
by his i=tters patent now gommitting to the ſheriff cu/f0- 
diam com. 9 C. 49. Dalt, Sher. 1. | 

He is therefore at this day conſidered as an officer of 
great antiquity, truſt and authority, having, as Mr. Dal- 
tm obſerves, from the King the cultody, keeping, com- 
mand, and government (in ſome fort) of the whote county 
committed to h's charge, and care ; and according to my 
Lord C#e, he is faid to have triplicem cuſtodiam, viz. vite 
jaſtitiz, vite l-gis & vite reipublice, &c. Pite juſtitie to 
ſerve proceſs and to return indifferent juries for the trial 
of men's lives, liberties, lands and goods ; vife /egrs to 
execute proceſs and make execution; which is the life of 
the law ; and vite reipublice to keep the peace. Co. Lit. 
168. Dalt. Sh. 5. | 

It ſzems that anciently, and before the ſtatute g E. 
2. Sheriffs were elected by the ſreebolders of the county, 
as the coroners are at this day, and conſequently that 
their offices did not determine by the death of the King 
2 Infl. 558. 2 Brownl, 282. but quere. oh 

And though at this day the King hath the ſole appoint- 
ment of ſheriffs, except in counties palatine, and where 
there are jura regalia, yet it hath been adjudged, that the 
ofhice of ſheriff is an entire thing, and that therefore the 
King cannot appertion or divide it, that is, he cannot 
determine it in part as for one town or one hundred; 
neither can he abridge the ſheriff of any thing incident 
to or belonging to his office. Dav. bo. 4 Cs. 33. Miu- 
ton's cale, Dale. $h. 6. Hob. 13%. Raym. 303. 


| 


1. IWho are qualified or exempt from ſerving tie office of 
ſheriff, | | 
tn of appointing him, and of his dath. : 
3+ Sheriff can execute no other office ; how long to continue 
mm office; and of his juriſdilon, ; 
4. Sheriff cannot diſpoſe of his batliwick ; and of his prwer 
ond duty in appointing an under ſheriff. 
1. Who are qualified or exempt from ſerving the effice of 
ſheriff. | | | 
It is provided by ſeveral aQts of Parliament, that no 
man ſhall be ſheriff in any county, except he have ſuſh- 
cient lands within the fame county where he thall be 


| 


{ liament or letters pat 


general v. Sir Tohn Read; 
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ſheriff, whereof to anſwer the 


caſe that any perſon ſhall comp 


that none that is ſteward or bailiff to a great lord ſhall be 
made ſheriff, | ; 


g Ed. 2. 2 Ed, oC: &e Ed. » Co Qe —- 
5 80 4.6. 44 9 3:6 44. 14 3-6. 9 


It ts holden that the 
ſubje&, and a tight 
be exempt from the 


King and his people in 


lain againſt them ; and 


King hath an intereſt in every 
to his ſervice, and that no man cat 
office of ſheriff but by a&t of Par- 
| ent; Sav. 43. 9 Co. 4b. 

And on this foundation it was adjudged in Sir «hn 
Read”s caſe, who was made high ſheriff of Hertfordſhire, 
at the time he was excommunicated for non-payment of 
alimony, that an information properly lay againſt him 
for not executing the oſhce ; though it was objeed on 
his behalf, that the oath and ſacrament injoined by att of 
Parliament are neceflary qualifications for all ſheriff, 
which he was diſabled to take by reaſon of the excom- 
munication ;z but the court held that he was puniſhable 
for not removing the diſability, it being in his power to 
get himſelf abſolved from the excommunication ; and that 
therefore it could be no excuſe. 2 1d, 299, Altorne)- 


And though in the above caſe it was admitted, that the 
ſubje&t was bound to ſetve the King in ſuch capacity as 
he 15 in at the time of the ſervice commanded, yet it was 
infilted upon, that he was not obliged to qualify himſelf 
to ſerve in evcry capacity z and that therefore a priſoner | 
for debt is not bound nor compellable to be ſheriff, no 
more than a perſon is bound to purchaſe lands to qualify 
himſelf to be eithet a Coroner or Juſtice of the Peace ; 
and it was likewiſe ſaid, that by the ſtatute 43 Face 1. 
Every recuſantis difabled; he may conform, but he is 
not bound to it ; for if he ſubmits to the penalty, it is as 
much as is required by law. 2 Med. 3or. | 

An iniormation was exhibited againſt Z. for refuſing 
to take upon him the office of ſheriff of Norwich, who 
pleaded the ſtatute 13 Car. 2. by which it is enacted, 
that a perſon cleCted to any office in a corporation, ſhall 
be fuch as within one year before hath taken the facra- 
ment according to the church of England, or elſe the 
election ſhall be void z and averted, that he had not taken 
the ſacrament, &c. at any time within one year next be=- 
fore the elcEtion of him to be ſheriff, &c. whercfore the 
election was void, The Attorney general replied, and 
(ct forth that part of the aCt of uniformity, by which 
every perſon is obliged to take the ſacrament three times 
in the year accotding to the liturgy, Wc. the defendant 
rejoined and ſet forth the ſtatute i J/. & NM. ſor tole- 
rating difſentets; and on cemurrer it was adjudged, that 
the defendant's rejoinder was a departure from his plea, 


Jand therefore could have no adyantage of the aCt of tule- 
ration, ſuppoſing it was for his purpoſe, it being a pri- _ 


vate ſtatute, and therefore to be pleaded ; and though judg- 
ment was given principally on this point, yet all the 
Judges except Jultice Sam. Eyre; held, that this caſe was 
not within the meaning of the toleration aft, which was 
not made in favour ot difſenters, but the contrary, and . 
was rather to exclude them from beneficial offices than to 
eale them of offices of charges Carth. 30b. 1 Salk, 
167. 4 Med. 269. The King and Pueen v. Larwced, 

f a,mman is diſabled by a judgment in law to bear an 
office, he is excuſed ; nam judicum redditur in invitum ;; 
for though his faulc or negl<Et was the occaſion of ſuch 
judgment, yet it is a mark ſet upon him by the govern- 
ment. Salk. 168. 4 Mod. 273. | 

And as nothing but an invincible neceſſity can exempt __ 
a perſon from ſerviny the office of ſheriff, &c. on this 
foundation a bye law made in London- that no freeman 
chofen ſheriff, &c. thall be excuſed unicls he voluntarily 
{wears he 1s not worth 10,0007. Wc. and if he openly re- 
fuſes to take the office, then to forfeit the ſum of 4co/. 
&c. was adjudged good. Salk. 142. Carih. 489. 5 Md. 
433, City of London v. Vanicre, 


2. Manner of appointing him, and of his aath. 

The bigh ſheriff hath his authority given h'm by two 
patents; by the one the King commits to him the cuſtody 
of the county; by the other the King commands all 
other his ſubjets wihin rhat county to be aiding and. 
| ; > altuſting 


| 


p IS Ay» Lay 4 neg 


hs AB aac} PIO AP 9 4 nat 
" ”n * 


9 H -£ 


 a\Hſting to him in all things belonging to his ofhces Dail. 
$h. 7. where fee the form of ſuch patents. 


By the ſtatute 9 £4. 2 


'Fbe Chancelor, Treaſurer and 


| Judges are to meet craflins Auimarum, being the 3a of Ns- 
 wember, every year, in the Exchequer chamber, to nomt- 


nate perſons to be made ſheri!!s ; and the manner i:, the 
Lord Chancellor, Treaſurer and other high officers, be- 
ing of the Privy council, together with the Judges of. 
both Benches, and the Barons of the Exchequer, being aſ- 
ſembled in the Exchequer chamber, nominate three per- 
ſons in every county to be preſented to the King, that he. 
may prick one of them to be ſheriff of eve:y county. 
Dalt, $h. 6. But it may be put off to another day. Gro» 
Car. 13. 595. | 

And yet the King by his prerogative may make and 
appoint the ſheriffs without this uſual aſſembly, and elec- 
tion or nomination in the Exchequer, as is the daily 


praQtice at this day upon the death of any ſheritf. Dyer 


235, Dalt. $h, : | 
"The ſheriſls in every of the ſhires of [/ales ſhall be no- 
minated yearly by the Lord Preſident, council and Jultices 


of H/alzs, and hall be certified up by them ; and after 


appointed and eleCted by the King as other therifts be. 
24 Hen. 8. cap. 26. Dalt. $h. 6. 

The ſheriff, before he doth exerciſe any part of his 
office, and before his patent is made out, is to give ſecu- 
rity in the King's Remembrance:'s office in the Exche- 
quer, under pain of 103/. for the payment of his pro- 
fers, and all other profits of the ſheritſwick; but theſe 
ſecurities are never ſued, unleſs there is a deficiency in 
the ſherifi's etfets. Dalt, Sh. 7. | 

The theriff before he takes upon him the exerciſe of 
his office, muſt not only take the oaths of allegiance and 
abjuration injoined all officers by divers aCts of Parlia- 
ment, but likewiſe a particular oath of office, which 1s 
ſaid to be by the ancient Common Law, and contains a 


conciſe account of the nature and ſeveral bratiches of his 


office. T his ancient cath is ſet down in Dalton g Dat. 
$h, 9. Dyer 168. | | 

But there being in this oath ſomething which was 
thought too {triQt (fee Cro, Car. 26.) with reſpect to ſhe- 
Tits, inſtead thereof it is now enacted by the 3 Geo. I.c. 15. 


}. 18. that the foliowing oath ſhall be taken by all high 


theriffs, except the ſheriits of /Yales, and of the county 
palatine of Cheft.r, &c. viz. ** I A. B. do ſwear that I will | 
well and truly ſerve the King's Majeſty in the office of 
ſheriſf of the county of and promote his Majeſty's 


profit in all things that belong to my ofhice as far as I le- | 


ally can or may. | will truly preſerve the King's rights 
and all that be!ongeth to the crown. TI will not aſſent to 
&ecreaſe, leſſen, or conceal the King's rights, or the rights 
of his franchiſes; and whereloever | ſhall have knowledge 
that the rights of the crown are concealed or withdrawn, 
be it in lands, rents, ſranchiſes, ſuits, or ſervices, or in any 
other matter or thing, I will do my utmoſt to make them 


| bereltored to the crown again ; and if I may not do it 


myſelf, I will certify -and inform the King thereof, or 
ſome of his Judges. I will not reſpite, or delay to levy 
the King's debts for any gift, promiſe, reward, or favour, 
where 1 may raiſe the ſame without the great grievance 
to the debtors. I will do right as well to poor as to rich, 
in all things belonging to my ofhce, I wili do no wrong 
to any man for any gitt, reward, or promiſe, nor for favour 
or hatred. I will diiturb no man's right, and will duly 
and faithſully acquitat the Exchequer, ail thoſe of whom 
] i}1all receive any debts or duties belonging to the crown. 
I will take nothing whereby the King may loſe, or where- 
by his right may be diſturbed, injured or delayed, I 
will duly return, and truly ferve all the King's writs ac- 
cording to the beſt of my ſkill and knowledge, 1 will 
take no bailiffs into my ſervice but fuch as I will anſwer 
for, and will cauſe each of them to take ſuch oaths as, I 
do in what belongeth to their buſineſs and occupation. I 
will duly fet and return reaſonable and due ifiues of them 
that be within my bathiwick, according to thicir cltate and 
circumſtances, an: make due panels of perions able an} 
ſufficient, and not ſuſpe3ed and procured, as is appointed 
by the ſtatutes of this realm, I have not ſold or let to farm 


nor contracted for, nor have I granted cr promiſed for. 
G | . 


luccellion, Dyer 165, Dalt, 8h, 17. 
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reward or benefit by myſelf or any other perſon ſor me 
or for my uſe, CireCtly or indirely, my ſheriFwick gr / 
any bailiwick thereof, or any ollice belonging thereto or 
the profits of the ors to any perſon or perions whatſy. 
ever. I will truly and diligently execute the good Jaws 
and ſtatutes of this realm, and in all things well and try] 

behave myſelf in my oftice for the honour of the Kinz 
and the good of his ſubjefts, and diſcharge the ſame BB 
avg 'O the beſt of my {kill and power, $So help me 

od.” 

If a perſon refuſes to take vpon him the office of ſhe. 
riff, it was uſual to puniſh bim in the Star-chamber z ad 
he may now be proceeded againſt by information in the 
court of King's Bench. Alſo if he refuſes to take the 
oaths enjoined him, or officiates in the office bsiore he 
hath thus qualified himſelf, the court, which hath a pe" 
neral ſeperintendency over all officers and miniſters of 
Jufiice, will grant an information againſt bim; and it 
hath been heid, that a refuſal of oaths enjoined to be taken 
amounts to a refuſal of the office. Dat, $5. 15. Dye. 
167. 3 Lev. 116, Carth. 307. 

If the ſheriff be not in London, the oath may be taken 
by dedimus pate/latem, directed to any two Juſtices ot (te 
Peace of the ſame county, one to be of the gun, or t9 
any other commiſſioner or commiſſioners, or before ons 
of the Judges of afhiſe for that county, or one ot the 
Maſters in Chancery, who, it is ſaid, may as well as the. 
Judge adminiſter ſuch oath without any dedimus. Day, 
Sh. 13, 14. | 


If the commiſſioners ſhall return the commitſion or writ, 


and the oaths to be taken when they were not taken, this 


is finable. Dyer 168. Dalt. Sher. 14. 

It is held, that the breach or violation of this oath, 
although an high offence, is not however perjury, nor | 
puniſhable as ſuch. 11 C9. 98. ny 


3+ Sheriff can execute no other office ; haw long to continue 
in office; andof his juriſdiftion. _ | Rn 
" It is holden, that a ſheriff cannot be eleaed knight of 
the ſhire for that county for which he is ſheriff, 4 (n//, 
48. Lit. R. 326. Sir Simon Dewes's Four. 38, 4.6. 

And althouph a ſheriff is by virtue of his office a con- 
ſervator of the peace, yet it is enacted by the 1 ar. /!, 2, 
cap. 8. ſe. 2. that no perſon having the office of ſherif 
of any county ſhall exercile the office of Juſtice of the 
Peace in any county where he ſhall be ſheriff during the 
time he ſhall uſe the office of ſheriff, Dalt. 8h. 27, 

By the x Hen. 5. cap. 4+ it is enacted, that no under- 
ſheriff, ſheriff's clerk, receiver, nor ſheriff*s bailiif, ſhall 
be attorney in any of the King's courts duting the time 
that he is in office, Dat, 8h. 454. | 

By the 14 Ed. 3. cap. 7. confirmed by 23 H. 6 wp. 8. 
It is enacted, that no ſheriff, under-{herift, nor ſheritt's 
clerk, ſhall tarry or abide in his ofice above one year, up- 
on pain to forfeit two hundred pounds a-year as long as he 
occupieth the ofhce ; and every pardon made for ſuch 
oltence or forfeiture ſhall be void z and by 42 £4. 3. cap. 
Q. all letters patent made to occupy ſuch office above 
one year ſhall be void ; any words or clauſe of nn ob/tante 
put into ſuch ſtatute notwithſtanding ; and that whoſoever _ 
{hall preſume to take upon himſelf the office of a ſheriff 
above one year, by force of ſuch letters patent, ſhall be 
diſabled for ever after to be ſheriff within any county of 
England, | | | 

By the 1 Ric. 2. cap. 11. it is enaCted, that none that 
hath been ſheriff of any county a year ſhall be within two 
years next choſen again, or but in the ſame office, if 
there be other ſuſſicient. Confirmed by 23 H. 6. cap. 8. 

And by the 1 H. 5. cap. 4. it is enacted, that they that 
be bailiffs of ſheriffs one year, ſhall be in no ſuch office 
by three years next following, except bailiifs of ſherifis 
which inherit in their office, | 

By the Common Law the patents of ſheriffs, like all 
other commillions, determined by the death or demiſe of 
the King ; but now by the ſtatute 7 7, & Mar. and 1 
Ann. (ſuch commillion ſhall remain in full force for ti? 
ſpace of ſix months next after ſuch death or demiſe, un- 
leſs fuperſeded, determined, or made void by the next 


But 
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But though ſuch patent was determined by the death of 
the King, yet it was adjudged, that if the ſheriff, after 
| ſuch demiſe, and before his taking out a new patent, ſuf- 
fered a/ priſoner to eſcape, that an aCtion lay againſt him. 


os 20s 
7 It hath been held that the office of ſheriff doth not de- 
termine by the party's becoming a peer on the death of 
his father, but that he ſti]] remains ſheriff ad vluntatem 
Rezis, Cro. Eliz. 12. Sir Lewis Mhrdant's caſe, | 

By the fourth of Z7. 4. cap. 5. it is enacted, that every 
ſheciff ſhall be dwelling in proper perſon within his 
hailiwick for the time he ſhall be ſuch officer, and that 
the ſheriff ſhall be ſworn to do the ſame. | 

Hence it 1s clear, that a ſheriff hath no Juriſdiftion in 
any other county, nor can he do a judicial a, and in 
which his perſonal preſence 1s required, out of his county ; 
but it is held that he may do a miniſterial aCt, as make a 
pane!, or return a writ out of his county. Dalt, Sh. 22. 

H. 4.1. 
; But if the ſheriff be beyond ſea, and maketh a panel 
or any return there, and fend it into ZFng/and,” it is not 
good, for he is an ofticer but only in England. Dal. 
Sh. 22. wo 

Ii ona habens corpus, Ec, the ſheriff is commanded to 
carry a priſoner to a certain place out of his county, and 
in doing this he is obliged to go through ſeveral counties, 
to ta's ſpecial purpoſe he hath authority in theſe other 
counties. Datt. Sher. 23. | | 

So if a priſoner of his own wrong ſhall make an eſcape, 
and fly 1nto another county, the ſheriff or his officers, 
upon jreſh ſuit may take him again in another county. 
Plawvd, 37. Dat. Sher. 23. . | 


4. Sheriff cannit diſpoſe of his bailrwick; and of his 

noer end duty in appointing an under ſheriff. 

By the 23 {H-n. 6. cap. 10. it is provided, ** That no 
ſheriff ſhall let to farm in any manner his county, nor 
any of his bailiwicks, hundreds, or wapentakes.” 

In the conſtruction hereof it hath been holden, that 
this is a particular Jaw, and mult be pleaded, otherwiſe 
the Judges cannot take notice of it, 3 Keb, 678, Ellis 
Ve Neljon, © J 

It hath been held, that a leaſe thereof, though no rent 
was ever received, is within the ſtatute ; the intent there- 
of being that ſheriffs ſhould keep their counties in their 
own hands. 20 4. 7.13. Dalt. Sher. 23. 

lc ſeems the better opinion, thata leaſe, reſerving only 
part of the profits, is within the ſtatute, Plozud, 87. 
Dalt, Sher . 2.3. POE 

It hath been doubted, whether a leaſe. made by the 
ſheriff of has office or county only by parol, be within 
the ſtatute, Dalt. Sh. 24. | | 

It hath been adjudged in the cafe of the ſheriff of Not- 
lingham, who took money for his bailiwick; which he 
firit gave bis ſervants, and which they fold, but he him- 
ſelf received the money, that this was within the ſtatute 
4 H. 4. cap. 5. which prohibits the letting to farm, &c. 
under certain penaliies 3 and that it was not only malum 
 fprohibitum, but likewiſe malum in ſe, as tending to extor- 
tion and other oppiefſions. Moor 781. Stockwith v. North, 

By the 3 Geo. 1. cap. 15. ſect. 10. © It ſhall not be law- 
ful for any perſon to buy, ſell, let or take to farm, the 
olice of under-ſheriff or deputy-ſheriff, ſeal-keeper, 
county cleri, ſhire-clerk, goaler, bailift, or any other 
olfice pertaining to the ofhce of high ſheriff, or to con- 
tract for any of the ſaid offices, on forfeiture of 500!/. 
- ene moiety to his Majeſty, the other to ſuch as ſhall ſue 

in any court at //2/minſter, within two years after the 
oitence.”. 7 

« Provided, that nothing in this aft ſhall hinder any high 
ſheriff from conſtituting an under-ſheriff or deputy-ſheriff, 
as by law he may ; nor to hinder the under-ſheriff in any 
caſe of the high-ſheriff”'s death, when he acts as high 
ſheriff, from conltituting a deputy, nor to hinder ſuch 
ſheriff, or under-ſheriff from receiving the lawful perqui- 
lites of his office, or from taking ſecurity for the due an- 
ſwering. the ſame; nor to hinder ſuch under-ſheriff, 
deputy-fheriff, ſeal-keeper, Sc. from accounting to the 
high-ſberiff for all ſuch lawful fees as ſhall be by them 

Vor. I, N® 126, 


vn 

[LED nor for giving ſecurity ſo to Yo, nor to hinder the 
high-ſheriff from allowing a ſalary to his under-ſheriff 
TIE other officers, * | | [ bs 

though the King by his letters patent granteth to the 
ſheriff þ corny commatus, without = <2 words to 
make a deputy, yet hath the. ſheriff power to make a 
deputy or under-ſheriff, who may execute all the miniſ- 
terial parts of the office; for experience, ſays my Lord 
Hobart, proves, that many ſheriffs cannot execute it them= 
ſelves : from the antiquity thereof and neceſſity of this 
officer » the law takes notice of him, and on his being ap= 
pointed, the law implicitly gives him power to execute 
all the ordinary offices of the ſheriff himſelf that can be 
iransferred by law. Daft. 3. 514. Hob. 13. 

He is, fays my Lord Hobart, in nature of a general 
bailiff to the ſheriff over the whole ſhire, as others are 
over the hundred; and being in effeCt but the ſheriff's 
deputy according to the nature of a deputation, is re=- 
moveable as an attorney is; and though made irrevocable, 
yet may the high-ſheriff remove him ; but having once 
appointed him, though he may totally remove him, yet 
he cannot abridge him of any part of bis power. #7. 
I3. 2 Brownl. 281. | | 

The high-ſheriff may execute the office himſelf, -and 
the under-ſheriff hath not, nor ought to have, any eſtate 
or intereſt in the office itſelf, neither may he do any thing 
in his own name, but only in the name of the high- 
x gs who 1s anſwerable for him. Dalt. Sher. J. Salk, 
96, es 

By the 3 Geo. 1. cap. 15. ſe&. 8. it is enacted, © That if 
any ſheriff ſhall die before the expiration of his year, or 
betore he be ſuperſeded, the under-ſheriff ſhall neverthe- 
leſs continue in his office, and execute the ſame in the 
name of the deceaſed, till another ſheriff be appointed 
and ſworn ; and the under-ſheriff ſhall be anſwerable for 
the execution of the oflice during ſuch interval, as the 
high-ſheriff would have been; and the ſecurity given by 
the under-ſheriff and his pledges ſhall ſtand a ſecurity to 
the King, and all perſons whatſoever, for the pertorm- 
ing his office during ſuch interval.” ; 

The under-ſheriff, before he intermeddle with the 
office, is to be ſworn ; this is injoined by the ſtatute 27 
Eliz. cap. 12. and the form of the oath there preſcribed, 
but before this ſtatute the under-ſheriff was never ſworn. 
1 Rol. Rep. 274. per Coke. | 
| And now by the 3 Geo. 1. cap. 15. ſef. 19. It is 
enacted, that all under-ſheriffs of any counties in South 
Britain, except the counties in ales and county pala- 
tine of Chefter, before they enter upon their offices, ſhall 
take the following oath, viz. **1 4. B. do ſwear, that 
will well and truly ſerve the King's Majeſty in the office 
of under-ſheriff of the county of _ and pro- 
mote his Majeſty's profit in all things that belong to the 
ſaid ofhce as far as I legally can or may, and will preſerve 
the King's rights and all that belongeth to che crown. [ 
will not aſſent to decreaſe, lefſen, or conceal the King's 
rights, or the rights of his franchiſes; and whenſoever I 
ſhall have knowledge that the rights of the crown are 
concealed or withdrawn, be it in lands, rents, franchiſes, 


ſuits, or ſervices, or in any other matter or thing, I will 


do my- utmoſt 'to make them be reſtored to the crown 
again; and if I may notdo it of myſelf, I will certify and 
inform ſome of his Majeſty's Judges. thereof, and will 
not reſpite or delay to levy the King's debts for any gift, 
promiſe, reward or favour, where I may raiſe the ſame 
without great grievance to the debtors. 1 will do right as 
well to poor as to rich, in all things belonging to my 
office. I will do no wrong to any man for any giſt, re- 
ward, or promiſe, nor for favour or hatred. I will diſturb 
no man's right, and will truly and faithfully acquit at the 
Exchequer all thoſe of whom I ſhall receive any dedts, 
duties, or ſums of money belonging to the crown. I will 
take nothing whereby the King may loſe, or whereby his 
right may be diſturbed, injured, or delayed. I will truly 
return, and truly ſerve all the King's writs to the beſt of 
my {kill and knowledge, I will truly ſet and return rea- 
ſonable and due iſſues of them that be within my baili- 
wick, according. to their eſtates and circumſtances, and 


make due panels of perſons able and ſufficient, and not 
8E ſuſpeed 


OOTY. 

ſuſpeCted or procured, as is appointed yy the ſtatutes of 
this realm. I have not bought, purchaſed, or taken to 
farm or contrafted for, nor have I promiſed or given any 
conſideration, nor will 1 buy, purchaſe, or take to farm, 
or contra&t for, promiſe, or give any conſideration what- 
| ſoever, by myſelf or any other perſon for me, or for my 
uſe, dire&ly or indirectly, to any perſon or perſons what- 
ſoever, for the office of under-ſheriff for the county of 

which I am now to enter upon and enjoy, 
nor for the profits of the ſame, nor for any bailiwick 
thereof, or any other place or office belonging thereunto. 


| 


I have not ſold or contraed for, or let to farm, nor. 


have I granted or promiſed for reward or benefit by my- 
ſelf or any other perſon for me, or for my uſe, directly or 
indireQtly, any bailiwick thereof, or any other place or 
office belonging thereto. I will truly and diligently exe- 
' Cute the good laws and ſtatutes of this realm, and in all 
things well and truly behave myſelf in the faid office for 
| his Majeſty's advantage, and for the good of his ſubjeCts, 
and diſcharge my whole duty according to the beſt of my 
{kill and power. So help me God.” 

Which oath is to be adminiſtered by ſuch commiſſio- 
'ners as ſhall be named to adminiſter the oath to the high- 
ſheriff, as often as a commiſſion of dedimus ſhall be ſued 
| forth for that purpoſe, or by the Barons, or one of them, 
when the ſheriff deſires to be ſworn in town. See 4 Bac. 
 Abr. and 19 Fin. Abr. tit. Sheriff. ” 

Shycriffalty, (Yicecomitatus) Is the ſheriffſhip, or time 
of 2a man's being ſheriff. 14 Car. 1. cap. 21. 

Sheriffwick, The extent of a ſherift's authority, 13 Eliz. 
Cap. 220 , 
*heriff-geld, A rent formerly paid by the ſheriff; 
and it is prayed that the ſheriff in his account may be 
diſcharged thereof. Ret. Parl. 5 Ed. 3. | 

Syeriff-tooth, Seems to be a tenure by the ſervice of 
providing entertainment for the ſheriff at his county 
courts. Rot. Plac. in Itin, apud Cefir. 14 H. 7. In 
Derbyſhire the King's bailiffs anciently took 64. of every 
bovate of land, in the name of the Sheriff-tooth. Ry/. 
Plac. Parl. 653. And it is faid to be a common tax le- 
vied for the ſheriff's diet. MEIN 

S31;ewing, (onftratio) Is ſpecially uſed to be quit of 
attachment in a court, in plaints ſhewed and not avowed. 

Shep. Epitom. 1130» See jNonfirans. 

__ Shieid, {Scutum) An inſtrument of defence ; from 
the Sax. ſcyldan,' to cover ; or the Greek Exutog, a ſkin, 
 anciently ſhields being made with ſkins, 

Shiling, (Sax. /crlling, Lat. ſelidus) Among the 
Engliſb Saxons paſſed but for 5d. afterwards it contained 
164. and after 204, In the reign of King /illam 1. 
called the Conqueror, a ſhilling was of the ſame value as 
ac this day. Leg. H. 1, Domeſd. , 

Shilwite, E£/! emenda pro tranſgreſſione {hf in nativam, 
eam impregnando, Monaſt. Cowell, edit. 1727. Rad- 
Inge MS. | 

Zhip-money, was an impoſition charged upon the 
ports, towns, Cities, _— and counties of this realm, 
in the time of King Charles I. by writs commonly called 
ſhip-writs, under the great ſeal of England, in the year 
1635 and 1636, for the providing and furniſhing certain 
ſhips for the King's ſervice, &c. which was declared to 
be contrary to the laws and ſtatutes of this realm, the 
petition of rigFt, and liberty of the ſubjeQ, by far. 17 
Ear. 1. cap. 14. £ 

Sſipper, Is a Dutch word ſignifying the maſter of a 
ſhip, mentioned in the ar. 1 Ga I. cap. 3} We uſe 
it tor any common ſeaman, and commonly ſay, Skipper. 

Shippey, In Kent, its inhabitants taxable towards the 
repair of the King's ferry. 18 Eliz cap. 10. 

Ships. No ſhips ſhall be reſtrained to come into port, 
or reſtrained in ſelling their goods, 28 Ed. 3.c. 13. /. 3. 
2 R. 2: 4s 


 F9 » G8 
rowers of ſhips ſball take reaſonable freight,' 14K 2, 


as) 
. 


No Gaſcein or Guten wines to be imported by 
2'ſh ſhipping, 1 H. 7. c. 8. or Thelouſe woad, 
10.7 
I 3. | 
The freight of goods limited, 5& 6 Ed. 6. c. 18 
The penalty of freighting foreign ſhips, 1 F1, c, | J 
Foreign ſhips not to be employed coaſtwiſe, 5 El - 

12 Car. 2.c. 18. /. 6. £0 
What mariners may take apprentices, 5 E!, c, & /; 


t in Eng. 
T. 8. c. 2+, 23 H. 8. c. 7. Repealed, I pl. « 


12. - | | 
A ſhip ſhall not be forfeited for exporting co nlef 
the owner Rea it, 5 {4 6 $. / de fo bs 

The Trinity- houſe at Deptford ſhall ſet up an 
beacons ary Typ arm ; of C. 13s frog Ra 
Penalty of 1007. deſtroying them, and if offender un. 
able to pay, to be deemed convict of outlawry, 8 FE). ,, 
13. /« 4. 
ncouragement for the taking and exporting of fiſh 
13 £4 ct; ; 
What veſſels not to anchor in the fiſhermen 
the coaſt of Norfolk. 13 £1. c. 11. /. 4. 
Hoys and plates not to croſs the ſeas, 12 £}. c. 15, 
T hey that export goods in carracks or galleys, ſha]] pay | 
aliens cuſtoms, 12 Car. 2. c. 4. /; 4. | | 
Goods ſhall be imported from the Plantations, in Englifh 
ſhips ouly, 12 Car. 2. c. 18. {., x. | 
And from Africa, Ajia, and America, ſhall be in Enyi;1 
ſhips, or in ſhips of the plantations, 12 Car, 2, c 8, 


S Way on 


. I | | 
Goods to. be imported in Engliſh ſhipping, ſhall be 
brought from the firſt port of ſhipping, 12 Car, 2. c, 18, 


oy 

Shipping built in the plantations deemed Engli/h, 12 
Car. 2. c. 18. /. 7. | 

No goods or ſtores of uſcovy or Turkey, timber, ſalt, 
corn, tar, &c. hemp, flax, raiſins, figs, prunes, alize- 
oil, ſugar, pot-aſhes, wines, ſpirits, &c. ſhall be imported 
but in ſhipping of Zng/and, or of the country from whence 
the goods are firſt ſhipped. 12 Car, 2. c. 18. /. 8, 29 
Geo. 2. c. 34. /« 19. 

Certificates of Engli/h ſhips to be given and regiſtered, 
12 Car. 2. 18. fo 10, | | 

Rs reſtrain the importing of India goods, 12 Car, 
2.c. 18.13 

Not to extend to Scotch goods, ſeal-oil of Ruſſia, &c, 
I2 Car. 2 c. 18. f. 16. YEE 

Articles of war for the government of the navy, 13 
Car. 2/1. 1.c. 9, 18 Car. 2.c. 35. 21 Geo. 2. c. 11 
22: C10. 2.3% EE” | 

Foreign. built ſhips not to have the privilege of Engijb, 
13 & 14 Car. 2.c. 11./. 6. 

Ships trading beyond /alaga ſhall have two decks, 16 
guns, and thirty-two men, or pay one per cent. above the 
cultoms, 13 & 14 Cars 2. c. 11. /. 35. except ſhips carry- 
ing hih for a moiety of their cargo. /, 36. to be Briuſb 
caught, 9 Geo. 2.9 JJ /« 2. | | 

Allowances out of the cuſtoms to new-built defenſible 


| ſhips for terms of years, 13 & 14 Car. 2. c. 11. /. 37. 22 


Shall not be forſeited for ſmall things put on board. 


without the owner's knowledge, 38 Ed. 3. /t. t.c. 8. 
None ſhall ſhip goods but in ſhips of the King's li- 
 geance, 5 R. 1. ft. 1. c. 3. 14 R, 2. c. 6, Repealed, 
I El. c« 13» 
Ships of the King's ligeance ſhall be freighted prefer- 
able to others, 6 R. 2.c. 8. 4 HZ. 7.c, 109. Repealed, 
1 Xl. c. 13. | 


& 23 Car, 2.c. 11. ſ.15. 5W.& M. c. 24. 


What goods ſhall not be imported from the Netherlands 


or Germany, 13 & 14 Car. 2. & 11./. 33. 


A duty of 55. a ton on French ſhips trading to England, 
12 Car. 2.c. 18. f. 17. 13 & 14 Car. 2.c. 11, [. 24. 

No goods (except ſalt, wine, &c.) to be carried from 
Y 4 the plantations but from England, 15 Car. 2. 
C7 {+ 0. | . Kg | 

Every ſhip arriving in the plantations to produce her 
regiſter to the governor, 15 Car. 2, c. 7. /. 7. 


ng for delivering up of merchant dive, 16 Car. 2, 
Co | 


Prize ſhips made free, 19 Car. 2. c. 11. 

Ships of two hundred tons and ſixteen guns ſhall not 
be delivered up to pirates, &c. without fighting, 22 & 23 
Car, 2. c. 11. e | 

Penalty on mariners refuſing to defend ſhips, 22 & 23 
Care 2. Cc. 11. fo 2. 7. 

The maſter having difcovered a Turk or pirate, ſhall 
not leave his ſhip, 22 & 23 Car. 2. c. 11. /. 3: N 

| 0 


;$ it 


No ſhips fliall be deliveredup ton Tark; &:; nat bavi 
| fouble bps 


s 


: 


"her number of "giins, without fighting,” 2: 
Car. 2:64 144 fe (4+ - | ; 2 i 4 SOT þ ae Tre hy hs If 
Maſter excuſed if mariners mutiny, 22 & '25 Car: y 


C+ 11s /- 8.” | 


Mariner mutinying to ſuffer death asa felon, 22 & 23 


Car..2. c. 11;fe Ob +7 f E 
_  Shipsattacking a merehant ſhip may be made 
'22 & 23; Cor'2 et, fours Ot 


pr ize 5 


Mariner, &c. deſtroying his ſhip, to ſuffer as a felon, 


without clergy, 22 & 23 Car. 2. 11, fe 12. 


A duty of 5 5. per ton on foreign ſhips employed in the 


 coaiting trade, 1 Fac. 2. c. 18. 


A duty of tunnage on ſhips granted, 5 J. & A. c. 2, 
Cruiſers and convoys appointed, 10 J/. & MP. n. 


c 34+ 5 W.& M. c: 20.f. 46. 6 Ann, c. 13. 


For the government of the navy, 5 77. & MM. c. 


Method of / meaſuring ſhips, 6 & 7 I. 3. 
þ IO, | 


265 | 


C. I2. 


Seamen on board coal ſhips exempted from the preſs, 


6& 7W. 3.c. 18. 19. 


Foreign ſhips not to carry plantation goods, 
I. 3. C. 22. | CY. 


7&8 


Ships trading to the plantations to be regiſtered, and to 


have a certificate, 7 & 8 IV. 3, c. 22. ſ. 179, 
Encouragement given to commanders and mari 
defend ſhips, 11& 12 I. 3. c 7. /. 1t. 


Hoys may paſs in the port of London with corn, 
Tranſire without a cocquet, 1 Ann. /t. 1. c. 26. 


ners to 


&c. by 


—_— 


: | 

oo » . Sv, & 

L 4 #.Y A # v 
(| 


| Ships may be navigated with three fourths foreigners 
during the war, 13 Geo. 1.c. 3. 28 Geo. 2. © 16. 
_ Altens may Amport the goods of Spain, &c. in Britſh 
ſhips, 17 Geo. 2. 3b. [. 4. TH } 

, A reward of 20,000 /. for diſcovering the Narth-weſt 
paſſage, 18 Geo. 2. c. 17. OL THOR 

Rules forthe government of ſhips of war, &c. 18 
Geo, '2. 35. repealed 24 Geo. 2. c..23. and that at 
extended to veſſels on. the lakes in America, 29 Geo, 2. 
Co UP l ID 

bo ſhips to. be deemed. Britiſh built, 20 Geo. 25 cap. 
45: j+ 9. as 160333 dog diegl . 
Offences in burning or deſtroying ſhips excepted out of 


|the general pardon, 20'Gee. 2. c.1 52. ſo 14: 11 


Commiſſion of appeals confirmed, 22 Geo, 2. c. 3. 
| Articles for government of the navy, 22.Ged. 2,c. 33> 
+ Court-martial to try only within the admirality juriſ- 
aIKHou;. 22.0768; 206 33S Mii nnd lag a dg 4, 
| Land officer or ſoldier. exempt from naval court mar- 
tial, 22 Geo. 2. c. 33. /. 5. penalty of refuſing to give 
evidence Wc. 22, Geo. 2, c. 33+ /« 17. | 

Penalty of perjury, i614. IP ASONN-5 1 
. Powers of, the articles in force over the crews of the 
(hips loſt, 22 Geo. 2. c: 334 ſe 2k -_ FERGT 

Pay of 4 Ub &c. of ſhips taken who have behaved 
well, reſerved, 22 Geo. 2. c.. 33- Jo 22. | 

Within what. time the crial muſt beg 22 Geo, 2. cap. 
33: ſeft. 23. _ 


Penalty on officers taking freight goods on board the 
Certificates of diſcharge to be indorſed on coaſting | 


bonds, 1 Ann. /t. 1. c. 26. /« 3. 


Deitroying ſhips by mariners to the prejudice of own- 
ers or merchants, felony, 1 Ann. ft. 1. c. 9. f. 4. 


4 Geo. 1. c. 12. /. 3. 11 Geo. I. c. 29. /. 6. 


For enabling the maſter, &c. of Trinity-hauſe to re- 
build Edy/tone light-houſe, 4 Ann. cap. 20, B Ann. 


C 17. 


1 


| Toll to Edy/tone light-houſe to be paid by ſhips paſl- 


ing to and from [reland, 8 Ann. c, 17 |. 1. 


Ships prohibited to ſtop at the King's moorings, or 


faſten to the King's ſhips, 10 Arn. c. 17. /. 21. 


DireCQions for preſerving ſhips in diſtreſs, 1 
ft. 2. c. 18. 26 Geo. 2. c, 19. [. 6. 


2 Ann. 


Raw filk not to be imported from the ſtreights, ex- 
cept from the grand fignior's dominions, 6 Geo. 1. 


Ce I 4s 


c I5. 


Fir timber may be imported from Germany, 6 Geo. 1. 


 Hovering ſhips under fifty tons may be compelled 
to come into port, 6 Geo. 1. c 21./. 31. amended as 


to the bonds, by 12 Geo. 2. c«. 22. | 
Penalty on wiaſters ſuffering uncuſtomed goods 
delivered, or wool laden, 6 Geo. 1. c. 21. /. 32. 


to be 


3 | 
Ships of 4 tons importing brandy, &c. forfeited, 6 


Geo. 1. ce 21. /. 29. 


Rule for the admeaſurement of ſhips, 6 Geo. 
21. /. 33. 32 Geo. 2.c. 25. /. 11. 


1. cap. 


Ships of forty tons importing brandy, &c. forfeited, 


BG. n, c. 18. /. 1. 


Captains of men of 'war not to take goods on 
8 Gees 1. 24. /« 8. | | 


board, 


Penalty for ſo doing applied, one moiety to informer, 
the other to Greenwich hoſpital, 8 Geo. 1.'c. 24+ + 9. 


For maintainance of the Skzrries lights, 3 Geo, 2 


c. JÞs | 


- 


Not to take in gunpowder above Blackwall, and to l 
| nd their gunpowder below Blackwall, 5 Geo. 2, c. 20. 


].2-&'2s 


Ships not to fire guns above Blackwall, aſter ſun-ſet, 


$5 Geo. 2. c. 20s /. 4. 


Not to melt pitch or tar. on board above Blackwall, 


b) Geo, 2. Ce 20s þ. 4» 


, 


Ships not to moor in St. Saviour's dock, 5 Geo, 2. 


&+ 20. þ. 10, 


Owners not to be anſwerable for the maſter, ic, be- 


yond the value of ſhip and freight, 7"Geo. 2. c. 15, 
Where freighters may file a bill in equity to d 
the total amount of loſs, 7 Geo. 2. C15. fe 2: 


2 


iſcover 


8. 


King's ſhips, 22 Geo. 2. c. 33. /. 24- 
Theft on board of ſhips, &c. in rivers, deprived of 
clergy, 24 Geo. 2. G. 45. |» | LEES ry 
A Stealing ſhipwrecked goods, deprived of clergy, 26 
£0. 2. Co IQ» | Ty | 74444 | 
Goods "r SHRED in Brit:fþ built ſhips being the pro- 
perty of foreigners to pay alien's duty, 29 Geoy 2. c. 34+ 
» us... | | | ep 
/ The 22 Geo. 2. c. 33. extended to the lakes, &c. in 
North America, 29 Gee. 2. c. 27. Y: 
Agreeing for the ranſom of neutral ſhips is piracy, 32 
Geo. 2. C 25. fe 12, | SEE 351? 
Marines, while on. board King's ſhips to be governed 
according to 22 Geo. 2. c 33. JJ Geo. 2. c.8. /. 43. 
Shire, (Comitatus) From the Saxon ſcir. or /cyre, 7: e. 
to part or divide) Is well known to be a part or portion of 
this land, . called alſo a caunty. King Alfred firſt divided 
this land into /hires, and thoſe again into hundreds and 
tithings ; of which hires there are in England forty, 
and in Hales twelve. In privilegiorum chartis ubi con- 
ceditur quietum efle a ſhiris, intelligendum eft de immu- 
nitate, qua quis extmitur a ſetla vel clentela curits VICe- 
comitum (quas etiam ſhiras vocant) prefianda vel  perficien- 
da. The afſliſes of the /hire, or the aſſembly of the people of 
a county was called /cirgemot by the Saxons, 'Dhis divifion 
made by King Alfred was in Satrapias, which we now 
call /hires, in centurias, which we call hundreds,. and in 


| decenias, which we call tithings. The old Latin word 


was ſcyra, RUya lege olim ofto fire, id eft, provincic in- 
dicabantur. Brompton, pag. 956 _ SED 
Shire-clerk, Is he that keeps the county court ; his 
office is ſo incident to the ſheriff, that the King cannot 
grant it. - Mitton's.caſe, | 4 Rap.  —_ . 

Shire-man, or Scyze-man, Was anciently.judge of 


. [the county, by whom trials, for land, &c. were deter- 


mined before the Conguelt. Lamb. Peramb.p. 442. 
Shire-mote, See Shire and Curn. | $ | | 
Shoemakers, Shall not uſe the myſtery of a tanner, 

I'3 R, 2. //. I, 12» 21 R. 2. c. i6, 2 H. ©. c 7. 2 

PASS 64 GO one; 4; | "FAE BR 

i iberty given to ſhoemakers to. tan. their leather, 4 

fo. I6e-:: > 


| RU be the ſhoemakers in and about Longer. 
4 Ed. 4. Ce 7. 14 & 15 H, 8. c.9- 1 El. c. 8. L Fat- 
I. c. 22. f. 29, 9 Geo. ee 2Jo © 
Not to uſe the myſtery of a currier, 19 H. 7. «. 19. 
Exportation of ſhoes and boots: prohibited, 5 & 6 


Ed. 6, c. 15. ſe 5+ permitted 13 & 14 Car. 2. & 7- 
« Us | 1.0361 | What 


S.--1 0 
What ſecurity to be given not to reland them: ol 
- What drawback allowed, 'g/ Ann. <' 11: /.' 39, 40, 415 
42.12 dune fe-8 2, g:5fe bl 1G, bi 
\ Directions forthe performing ſhoemakers work,. ;. 
Fea. $6 22. ſc. 28, &c. x. VEN 8. d<F FI reary 
Satisfaction to be made: b a 
ſhoes, &c. 9g Geo. 1. c. 27. #F 
» And by perſons buying them 
9:Geo''1.ic: 529, J.rtecf 0000 +: 
Puniſhment -of :offenders' utiablets'm 
9 Geo, 1, 6:27 4 by Se; Eads if £3 
Houſes of ſuſpeRed perfohs to be ſearched, and goods 
ſraudulently obtained to be reſtored to the owner, 9 Ges, 
I, G& 27s þ. Fob 2] | = MOTHER 
Patt retained, and-erigiged with new maſter be- 
fore the firſt work is performed, how puniſhed, 9 Geo, 
Jed. 27. fo he OL te no ion od 
Shouting. Shooctirig at perſons in any dwelling houſe} 
or other place, felony without clergy; 9 Geo. Is & 22. 
Shopuſtecs, ' Are thoſe who ſteal goods privately out 
of ſhops; which being to the: value of 5/. though no 
perſon be in the ſhop, is felony excluded clergy, by ſtat. 
10 & 117/m. 2. cc. 23. DEPT ae] 
__ _Shorimg-and Moriing,” Seem to be words to diſtin- 
euiſh fells of ſheep ; Shorling Ggnifying the fells aſter the 
fleeces are /horn off, and' Jorling,' alias Mortling, the 
ſells flead off after they are killed, ' or die... 3 £. 4. 1. 
4 E.q. 0 3 12 £.4. 5.\ and148E. 4.c. 3. Howbeit 
in ſome parts of England they underſtand by a Shorling, 
a ſheep whoſe fleece is frornoff ; and by a Morthng a 
ſheep that dies. Cowell, edit. 1727. | Eee 
' Shoztford. "The ancient cuſtom of the city of Exeter 
is, when the chicf lord in fee cannot be anſwered of the 
rent due to him out of -his tenement, and no diſtreſs can 
be there levied for the ſame, the lord, muſt come to the, 
tenement, and there take a ſtone, or ſome other dead 
thing of the ſaid tenement, and bring it before the mayor 
and bailifls ; and this muſt he do ſeven quarter-days ſuc-' 
ceſſively; and this is called a G/ebe.* And if” on the faid, 
ſeventh quarter-day the lord: be not: fatisfied of his rent; 
and arrear, then the ſaid tenement ſhall be adjudged to' 


y | journeymen, 


+> «VIL/< 


purloiain 
\ $L 63 764i 
or taking them in pawn; 
afroy: \ + 85, ! PAWN 


ike ſatisfaQion, 


- 


| 
| 


> 
: 


the ſaid lord to buld the ſame a year and a day ;* and this o//ice, always attending. 


is called Gavelech, + And- then forthwith” proclamation, 
ſhall be openly made in- the court,” that if any man pre-: 
tends any title to the ſaid tenement, that he appear, with-!/ 
in the. year and day then next following, and ſatisfy the 
lord of the ſaid rent' and arrears ; but if no appearance! 
be made, and the rent not paid, then ſhall the lord come, 
again to the ſaid court, and pray, that according to the 
ſaid cuſtom, the ſaid tenement be adjudged to him' in his 
demeſne as of fee, according to the intention of the law. 
in ſuch like cafes, which is commonly called /z cof/awvit 
per biennum. And this euttom here 1is called /oriford, 
and in French forecloſe ; and ſo the lord ſhall have from | 
| thenceforth the ſaid tenement, © with the appurtenances, 
in fee to him and'his heirs for ever. Tzact's. Antiq. | 
Exet. 48. | FR We. DO TE 99 obY? 

Sh:ewsbuzm, Regulations of the drapers there, 8 
Eliz. c. 7. 14 Eliz, c. 12, The ſtreets to be paved, 
: | 


| 


«78. 
'Siv et Som, (Sax.) 1. e, Pax & concerdia. Spelman 
&e Canal. 1. tom. fol. 19. © | 
Sica, or Dirha, a ditch;” From the Sax, fc, lacuna, 
It is mentioned in the' Monaftrecon, 2 tom. pag. 130, 
Sich, Sichetum & Sikettus, A little current of water, 
that uſes to be dry- in the ſummer. Inter duos ſikottos 
&c. Mon. Ang. 2 par. fol. 624. Alſo a water-furrow 
or gutter. PET NN, Io 
Siclus, Was a fort of money.current among the old 
Engliſh, of the value of two-pence : we read'itin £gbert, 
in Dialoga de Bcclefiaftita Inſtitutione, pag. 98. viz, "That, 
if any of the brotherhood did, contrary tothe canons, | 
receive a monk who left the cloyſter, fine literis pacificis, 
4c. he was to'pay thirty Srclos, - fifteen to the biſhop and 
the other fifteen to the abbot, whoſe monk he 1o received. 
without the leave of the-prior. Cowell, ear." 1727. 
Sicut alias, Is'a ſecond writ ſent out, where the firſt 


| Dei gratig, &c. f{icecams, Midd,: falutems. 
fcut alias . precdepimas, 191ed nen omittas, 
wage x : j; 

ENC is: Eireparcba,, 
” FO Ba os oe Queſtmen, 
choſen, according, to:the cuftom of- every pariſh 
the churchwardens in the inquiry, 
Senders to the.ordinary as are pun 


1: Pets, Are meers or |balks betwixt or on the {; 


did not-ſeal with wax, but they uſually made a golden 


o 


grant itſelf, without ſigning, or any witneſſes, The 
colour of the 'wax with which the King's grants were 
lcaled, was uſually green, to ſignify rem in perpetuy Vigore 
permanſuram; and the imprethon in laymens ſeals was. 
a man on horſeback with a {word in his hand, till the 
| year 1218, and then they began to engrave their coats of 


a decree of cardinal Orio who was legate here in the 


efficit, ſeu collegii, et etiam illorum proprium nomen, gin 
digniatis vel offictt perperai gaudent bonore, in/culptum nei; 


habeatur. 


& 


T0 
Pr ecipimus tibl, 


gn 07 Gu and fo as j 


in h 


ambard, 
L SL T6 CHE 58 42 J.ihs | 
Are thoſe that are yearly 
, to aſſiſt 
and. preſenting ſuch 
ſenders liva iſhable in the Court 
riſtian, Corozll, edit. 1727, See Synodales teftes, 
6 # 4 
of arable ridges or. lands. Aon, Ang. vol. 2, p. 27 eg 
 Sigillun:. A ſeal for the ſealing of deeds and charters, 


&c, Before the time of William the Conqueror the Engliſh 


croſs on. the parchment, and ſometimes an impreſſion on 
a piece of, lead, which hanged tothe grant with a ſtring 
of filk 3 and this was held a ſufficient canficmation of the 


arms on their ſeals z only the archbiſhops and bithops, by 


year 1237, were to have Srgilluom, puta nomen drgnuatiy, 


& charafterihus manifejiis, ficque figilium authenticun 
Cowell, edit. 1727. 

Sigla, from the Sax, /ege!, 
ed in 
24. | Cot ph | | 

Sign manual, Is where any bill or writing is ſigned 
under the -hand of the King, and uſually in order to the 
paſſing of- the King's grants, &c. through the offices of 
the keepers of the ſeals. Counterfeiting ſign manual . 
made treaſon, ſtat. 1 a. ſeſ/. 2.c. 6. See Seal, 

Sjmnet, Is one of the King's ſeals, wherewith his 
private letters are ſealed, and is always in cuſtody of (:: 

ing's ſecretaries.z and there are four clerks of the Signet- 
- 2 Infl. fe 556. , See Dial. 
'Signiſicavit, ' Is a 'writ', de cxcommunicato © capiends, 
which iſſueth out of the Chancery upon a certificate given 
by the ordinary, of a man that ſtands obſtinately excom- 
municated, by the ſpace of forty days, for the Jaying b:m 
up 1n priſon, without bail or mamprize, until he {vomit 
himſelt to' the authority of the church. And it is ſo 
called, becauſe, the ward. Szgnificavit is an emphatical 
word in the writ, There is alſo another writ in the Re 
gi/ter, f. 7. direted to the. Juſtices of the Bench, com- 
manding them .to itay any ſuit.depending between ſuch 
and ſuch by reaſon of any excommunication alledged 
again(t the platntiff, becauſe the ſentence of the ordinary, 
that did excommunicate him, is appealed irom, and the 
appeal yet, depends undecided.. Cowell, edit. 1727, See 
Ercommunication, Li oat. | 
_ Sigiung of deeds and wills.is neceſlary to make them 
binding ; the /ening a will by the teſtator is an eflential 
circumſtance, without which it. is not a will ; for this 1s 
expreſly required by the ſtat. 29 Car. 2. c, 3 

Siguum, A-cioſs prefixed to the name of a ſubſcribing 
witneſs, as a ſign of aſſent and approbation to a charter, 
or other deed, .commonly uſed among the Saxons, and ſome 
of our firſt Normans, before the common uſe of either 
aſhxed or appending ſeals. . Cowe!l, edit, 1927. 

Sil.ntiariug, Is one of the privy council ; ſor fien- 
tium formerly ſignified conventus privazus, Radulfus de 
Dicero, and Matt. Parif. auno.,,1172. 

Silk, Importation of wrought filk prohibited, 33 77. 
6.c 5. 3 Ed. 4» 643» 22 Ed. 4,c.3, 1 R 3.c. 10 
'# - (0 | 

Certain ſpecies of wrought filk prohibited, and other 
wrought filks permitted to be imported, 19 ZZ. 7. £. 21- 
Explained by 3 Gea« 3. c. 21. 

Regulations of the trade of ſilk throwing in Lenden, 13 


welum) A fail, mceihin 
the laws of King Ethilred, made at Wantage, ap, 


was not executed. Co. lib. 4. fol. 85. .It takes name 


& 14 Car, 2, OTE 7.. 8&glV.3.c. 39./. 6. 


it. 


4 


ſrom the words in As for example. Carolus ſecundus 
+-A*F ; 


Where offenders are to be {ct in the Itocks, 13& 14 
Care -2.6-17-Ie 5, © * | 


By-laws 
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By-laws to reſtrain the number of ſpindles to be em- 

ployed by the ſilk-throwſters, or to reſtrain them to take 
leſs than three apprentices, made void, 20 Car. 2. c, 6, 

Silk-thrown in the gum, 1/7. & Mc. s,./. 2. 
Wrought, 2 //. & M jeff 2. © 4. /. 3, 4. 4TV. 
& M.c. 5. /þ+ 2. 9& 10}. 3. c. 44. /. 8. 11 & 


12 IP. J. Co « þ+ J. 
Ik, 2 /. & M. fe. 2. &. 4. [. 5. 


= I 


And raw {© 


5 
And ſilk-ferret, or flotet, to what duties liable, 4 7. * 


&& 1M. Cs Ge }. 2. | 
Thrown fi!k to be imported only from /taly, 2 I. & 
M. fl. 1.c. 9. 1 Ann. fl. 1. c. 27.c.28. 2& 3 Ann, 
£13 
ReAritions on importing alamodes and luſtrings, 4 
& 5 W.&S M.c. 5./. 14. 
Permiſſion to import fine Zaltan thrown filk, 5 /. & 
A. ce 3 | 
Horeign alamodes, &c. to be ſealed at the Cuſtom- 
houſe, 5. & M.c. 20. f. 45. 6 & 7 W. 3. c. 18. 
. 28. | | 
/ Alamodes, &c. not ſealed, forfeited, 8 & g J. 3. c. 
36. g9& 10H 3.c. 43./ 5. 
No drawback on exporting foreign alamodes, 8 & 9g 
IW. 3. c 36 /- 5. ; 
A duty per pound weight on imported luſtrings and 
alamodes, 9 & 10 HF. 3. c. go. 
Alamodes and Juſtrings to be imported only at London, 
g& 10 7. 3. 43- | | 
Charter of the luſtring company confirmed, 9 & 10 
IP. 3.c 43 Et | 
Penalty on officers of King's ſhips importing ſilks, 9 
& 10/3. c. 43. /- 4+ 
Penzlty of 5007. and pillory on altering the cuſtom- 
- houſe or company's marks, 9& 10 MF. 3. c 43. /. 5. 
Penalty on cuſtom-houſe officers colluding, 9g & 10 
W. 3. c. 43. ſ- 6. 


eating French 


_ 


20. | | 
Officers of cuſtoms only have power to ſeize, 5 Ann. 
Co 20. fe 3. LM | 24 
_ Foreign Glks mixed with gold or ſilver, forfeited, &c. 
6 Ann. c. 19. /« 14. | | 
A duty on printed filks, callicoes and ſtuffs, 10 Ann. 
c. 19. þo 69. | | | 
Perſons printing filks, &c. at other places than their 
uſual refidence, to make a particular entry of the filks 
before printing, I Geo. /f. 2+ c. 36. þ. 21. 
Premium on filk manufaCtures exported, 8 Geo, I. c. 


alamodes, &c. prohibited, 5 Ann. c. 


Ie. 
Two thirds of the warp to be ilk, g Geo. 1. c. 8. /. 9. 
Want of certificate ſupplied, 1 Geo. 2. c. 17. /- 9. 
The ſilk in the ſtuff to be of double the value of the 
| bounty, 1 Geo. 2. c. 17. f. 10. 7 
. The importation of raw filk from the Streights (ex- 
| on from the grand fignior's dominions,) reſtrained, 6 
00. Is Co 14. | : 
Reward : Sir Thomas Lomb for inventing fitk engines, 
7 Geo. , ir 4 4+ | 
_ A certain quantity. of Spanifs filk permitted to be im+ 
ported, 14 Geo. 2.c. 4. | 
Raw filk of China to pay the ſame duty as Ttaly, 23 Geo. 
2, lf. 9. 
| fk filk of the plantations may be imported free, 23 
Geo. 2. c. 20. WL 
Raw filk of Per/ia bought in Ruſſia, may be imported 
from any port in Ruſſia, 23 Geo. 2. Co 34» MENTS 
Foreign filks and velvets to be ſealed to the cuſtom-houſe 
26 Geo. 2. Gt 21. | 
\ , On action or information for the penalties of this aCt, 
_ defendant to give bail, 26 Geo. 2. c. 21. /. 8, 
Organzined /talian thrown filk may be imported from 
any port in any veſlel, till 1 December 1757, 30 Geo. 2. 
G& 17, | 
Penalty of importing foreign ſilk ribbands, laces, or 
girdles, 3 Geo. Jo 21, | BED | 
Act to prohibit the importation of foreign wrought ſilks 


and velvets for a limited time, and for preventing unlaw- 
'VoL. 11. N* 126, | 


— 2 - 
ful combinations of workmen employed in the filk mantis 
faCture, 6 Geo, 3-c. 28, | 
 Silk-thzower and thzowſter, (mentiþned in ſtat, t 4 Car; 
2. cap. 15.) Is a trade or myſtery that winds, twiſts and 
ſpins, or throws /ilk, fo fitting it for uſe ; they are incor- 
porated by the ſaid aCt ; wherein there is mention alſo 
of filk-winders and doublers, which are members of 
the hh trade, Cowell, edit. 1724: See 20 Car. 2. 
cap. ©. 
Siva caedua, See Splva caedna © + 
Simnell, (Siminellus) From the Latin fimila, which 
ſignifies the fineſt part of the flour.; pans imilageneus, 
ſinnel bread, It is mentioned in ſtat. afſiſa panis, Pand is 
{till in uſe, eſpecially in Lent ! bread made into a fimnel 
ſhall weigh' two ſhillings leſs than waſtell-bread. Stat 51. 
H. 3. The Engliſh Simnell was the pureſt white bread; 
Cowell, edit, 1927. : 

Simony, (Simonia, venditio rei ſacre) So called from 
Simon Magus. It was agreed by all the Juſtices, Trin. 8 
Jac. That if the patron preſent any perſon to a'benefice 
with cure, for money, that ſuch preſentation, &c. is void, 


| though the preſentee were not privy to it; and the ſtatute 


woes the preſentation to the King. Co. 12 Rep, fol. 74. 
imony may be by compaR between ſtrangers, without 
the privity of the incumbent or patron. Cro. 2x par 
fol. 331. Bawderoke's caſe. Hob. Rep, fol. 165. N, 's 
Rep. fol. 22. Paſcall's caſe. And 3 Inf, fol. 153. Some 
authors mention Simoniacum per munus triplex, and tell 
us of a perſon who took off the cap of Greſulan, an 
archbiſhop of 17zlan, and ſhaking it told the people, 1/te 
Groſulanus qui ef? ſub i/ta cappa (& non de alia dico) eff 
Simoniacus, &c. per munus a manu, i. e. by bribery, per 
munus a lingua, 1.e. by favour and flattery; per munus ab 
obſequio, 1. e. by a ſordid ſubjeQting himſelf to the patron, 
Cowell, edit. 1727. PET rn Age MD 2 ARE 
Simony, ſo called from 'Simon Magus, is the buying 
or ſelling holy orders, or ſome eccleſiaſtical benefice. An 
eccleſiaſtical benefice, in the larger ſenſe of. it, in which 
it is here uſed, comprehends not only parochial benefices, 
but all eccleſiaſtical dignities and promotions. As by 


this offence worthy and learned men are kept out of the 


church, and a door is, to the great ſcandal of religion 
and prejudice of morality, opened to perſons by no means 
qualified to diſcharge the duties of the ſacred funCtion, 
it is of the utmoſt conſequence to ſociety that it be pre- 
vented, With a view ro this, canons were anciently 
made, by which a very ſtri&t oath was enjoined ; and it 


| was puniſhed with deprivation or diſability, as the caſe 


required, It hath been faid, that this was no offence at 
Common Law ; and for this the caſe of Gregory and Old- 
bury, in Moor 564. is relied on. Itis indeed there held, 
that a bond to pay money on a fimoniacal contract is 
good, becauſe ſimony is no offence at the Common Law, 
and ſuch bond is not made void by any ſtatute : but by 


attending to what is ſaid in other books, the contrary 


erhaps will appear. In 1 Jrn/t. 17. b. 89. @. ſimon 
po foken of Hh thing ſo deteſtable in the eye of the 4-6 
mon Law, that a plaintiff in guare impedit could not; 
before the ſtatute of Meftmin/ker 2. recover damages for 
the loſs of his preſentation, it being conſidered as a thing 
of no value; nor could a guardian in focage preſent to 
an advowſon in the right of his heir, becauſe, as he could 
take nothing for it, he could not bring it to an account. 
'This doftrine is confirmed in 3 [n/l. 196. and the book 
adds, that it is the more odious to the Common Law, be- 
cauſe it is frequently accompanied with perjury, for the 
preſentee is ſworn to commit no 'ſimony, In Cre. Ch. 
353+ Mackaller and Todderick, it is ſaid that this has by 
the law of God and of the land heen always accounted a 
great offence, 1 Heb. 167. HWincomb and Pullfton, it 
is laid down, that a bond on a ſimoniacal contract 1s 
againſt Jaw, becauſe ex turpi cauſa, and contra bonos mores ; 
nay, that it is as void as an uſurious bond which, if paid 
by an executor, is a deva/tavit. The ſame is held in Cre, 
Car. 425. Byrte and Manning. In Carth. 252, Barlett 
and Viner, ſuch bonds are ſaid to be void as being againſt 


| law, although they are = we by the ſtatute, Other 


authorities 


.S..--1 GC 


What ſecurity to be given not to reland them: , and 
' What drawback allowed, 'g' Ann. @, 11: /[.' 39s, 40, 41, 
43-12; Mun fteAEE 95 bb TT eb T1 
\ DireQions tor*the performing | ſhoemakers work, MD; 
Te hc LoL SST ISDN OD ek 
Satisfaction to be made b 
ſhoes, &c. 9g Geo. 1. c. 27. 
And by perſons buying them 
9 Gn 1/6 before! 3) 45, 2oIgT! 222 £3.15 
Puniſhment -of -offenders' unable*ts' make fatisfaQion, 
9 Gee, 1. 27.:/- 1, 2. Ho 


| 


p 


y Jjourneymen, purtoiuing 
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or taking them in pawn, 
29USIQOT: v0; tom SEL 


Fr 


the churchwardens in the inquiry, 


0 it & 


Dei 8r atias. & c . 4 LCC GM G, Mida,, ſalutems. 
1gnuod nen omiſtas, | 
in his traCt of 


Þ; ecipimus tihi; 
Gu and fo as in 
. proceſſes, in the 


icut alias proagepinus 

te Capidl,  Lanbeed 
end of his: Eireparcþa,, 16,8505: 4348 
© Sidemen, or Queſtmen, Are thoſe that are 
choſen, according, to:the cuftom of every pariſh 


» 
© ; 


yearly 
+ 9 alli(t 
| and preſenting ſuch 
 oftenders to the.ordinary as are puniſhable in the Cour 
Chriſtian,  Coxoell, edit. 1727. See Synodales teftes 
. Slidzings, Are meers or balks betwixt or on the (9: 


' 2 d 
of arable ridges or. lands. Mons Ang. vol. 2, þ. 27 eg 


Houſes of ſuſpeQct perfohs to be ſearched, and goods | 
ſraudulently obtained to be reſtored to the owner, 9 Geo. ; 
LES $5 Oe INE Ire 
| Perſons retained, and engaged with new maſter be- 

fore the fiiſt work is performed, how puniſhed, 9g Geo. 

10.25: fc '$+ | CL LO g # EO 

Shoutng. Shootirig at perſons in any dwelling houſe; 
or other place, {clony without clergy, 9 Geo. I. & 22. | 

Shopliſtecs, ' Are thoſe who ſteal goods privately out 
of ſhops; which being to the: value of 5/. though no 
perſon be in the ſhop, is felony excluded clergy, by ſtat. 
10 & 11//m. 3. c. 23. þ wo 

Shoring.and Moriing,, Seem to be words to diſtin- 
euiſh fells of ſheep ; Sheriing bgnifying the fells aſter the 
fleeces are /horn off, and 4Jorling,' alias Mortling, the 
ſells flead off after they are killed, 'or die. 3 £. 4c. 1. 
4 E. 4. co 3, 12 £.'4. 5 and 148. 4.c. 3. Howbeit 
in ſome parts of England they underitand by a Sh9r lang, 
a ſheep whoſe fleece is frorn off ; and by a Meorthng a 
ſheep that dies. Cowell, edit. 1727. 

" Shoztforv. The ancient cuſtom of 


* 


1 
. 


the city of Exeter 


is, when the chicf lord in fee cannot be anſwered of the 24. 


rent due to bim out <f -his tenement, and no diſtreſs can. 


be there levied for the ſame, the lord muſt come to the) under the hand of the King, and uſually in order to the 


tenement, and there take a ſtone, or ſome other dead 
thing of the ſaid tenement, and bring it before the mayor 
and'bailifſs ; and this muſt he do ſeven quarter-days ſuc-' 
ceſſively; and this is called a G/ebe.* Andif' on the faid, 
ſeventh quarter-day the lord be not fatisfied of his rent; 
and arrear, then the faid tenement ſhall be adjudged to! 
the ſaid lord to buld the ſame a year and a day ;* and this! 
is called Gaveloch, - And then forthwith' proclamation. 
ſhall be openly made in the court, that if any man pre- 
tends any title to the ſaid tenement, that he appear, with-' 
in the year and day then next following, and ſatisfy the, 
lord of the faid rent and arrears ; but ;f no appearance 
be made, and the rent not paid, then ſhall the lord come 
again to the ſaid court, and pray, that according to the. 
ſaid cuſtom, the ſaid tenement be adjudged to him in his 
_ demeſne as of fee, according to the intention of the law. 
in ſuch like cafes, which is commonly called /z c//awit 
per biennum. And this cuttom here 1s called /r ford, 
 andin French forecloſe ; and ſo the lord ſhall have from 
thenceforth the ſaid tenement, | with the appurtenances, 
in fee to him and his heirs for ever. J[zact's. 4ntiq. 
Exet. 48. | | | 
Sh:ewsbum, Regulations of the drapers there, 8 
Eliz. c. 7. 14 FEliz, c, 12, The ſtreets to be paved, 
Cc. 78. | bo ; 
'Siv et Sor, (Sax.) 1. e, Pax & concorata, Spelman 
ae Concil, 1. tom. fil. 519. | 


. 


Sica, or Dich?, a ditch ;* From the Sax, /ic, lacuna. 


It is mentioned in the' Monafticoon, 2 tom. pag. 130, 

_ Sich, Srichetum & Sikettus, A little current of water, 
that uſes to be dry- in the ſummer. Jnter duos fibottos 
&c. Mon. Ang. 2 par. fol. 624. Alſo a water-furrow 
or gutter. Ee nfo ON | 

Siclus, Was a fort of money. current among the old 
Engliſh, of the value of two-pence : we read itin £gbert, 

' in Dialoga de Ecelefiaflita Inftitutione, pag. 98. viz, "hat 
if any of the brotherhood did, contrary to the canons, 
receive a monk who left the cloyſter, fine /iterrs pacrficis, 
&c. he was to'pay thirty Szclos, - fifteen to the biſhop and 
the other fifteen to the abbot, whoſe monk he ſo received 

without the leave of the-prior. Cowell, er, 1727. 

Sicut alas, Is aſecond writ ſent out, where the firſt 
was not executed. Co. lib. 4. fol. 85. .It takes name 
ſrom the words in it. As for example. Carolus ſecungus 


4 


| Jid not-feal with wax, but they uſually made a go 
' 


 Sigillunt. A ſeal for the ſealing of deeds and charters 
Fc, Before the time of William the Conqueror the Englif 
( il lden 
croſs on the parchment, and ſometimes an impreſſion on 
a piece of, lead, which hanged to the grant with a {tris 
of ilk 3 and this was held a ſufficient canficmation of the 
grant itſelf, without figning, or any witneſſes, The 
colour of the 'wax with which the King's grants were 
ſealed, was uſually green, to fignity rem 7n perpetug Vipore 
permanſuram ; and the imprethon in laymens ſeals was, 
a_ man on horſeback with a {word in his hand, ill the 
year 1218, and then they began to engrave their coats of 
arms on their ſeals z only the archbiſhops and bithoys, by. 
a decree of cardinal Or;o who was legate here in the 
year 1237, were to have dSrg:l/um, prota nomen drgnuatis, 
efficit, ſeu collegii, et etiam illorum proprium nomen, Quit 
dignitatis vel officit perpera gaudent honore, in/culptum ncti; 
& charatterthus manifejtis, ficque figilium authenticyy; 
habeatur. Cowell, edit. 1727. | | | 

Sigla, from the Sax. /ege/, wvelum) A fail, mention. 
ed in-the laws of King £thelred, made at Wantage, Cap. 


* 3 


% 


Sign manual, Is where any bill or writing is ſigned 
paſſing of the Kivg's grants, &c. through the offices of 
the keepers of the ſeals. Counterſeiting fipn manual 
made treaſon, ſtat. 1 17a. ſe//. 2.c. 6. See Seal, 

Sjmnet, Is one of the King's ſeals, wherewith his 
private letters are ſealed, and is always in cuſtody of ic 

ing's ſecretaries ; and there are ſour clerks of the Signet- 
office, always attending. - 2 1n/2. fe 556. , See Dal, 

Stqnitcavit, Is a writ , de cxcommunicato ' capiendh, 
which iſſueth out of the Chancery upon a ceriificate given 
' by the ordinary, of a man that ſtands obltinately excom- 
municated, by the ſpace of forty days, for the Jaying him 
up in 'priſon, without bail or mamprize, until he {ubmir 
himſelf to the authority of the church. And it is fo 
called, becauſe the ward. Szgnificavit is an emphatical 
word in the writ. There is alſo another writ in the Ri 
gifter, f. 7. direCted to the Juſtices of the Bench, com-+ 
manding them .to itay any fuit-depending between ſuch 
and ſuch by reaſon of any excommunication alledged 
againit the plaintiff, becauſe the ſentence of the ordinary, 
| that did excommunicate him, 1s appealed irom, and the 
| appeal yet depends undecided. Cowell, edit. 1727. vee 
| ©rCOmmuUnicatts!, hh | 

Sgnng of deeds and wills is neceſtfary to make them 
binding ; the /gning a will by the teſtator'is an effential 
circumltance, without which it. is not a will ; for this 13 
expreſly required by the ſtat. 29 Car. 2. c 3 

Stiguum, Actos prefixed to the name of a ſubſcribing 
witneſs, as a ſign of aſſent and approbation to a charter, 
or other deed, commonly uſed among the Saxons, and ſome 
of our firſt Normans, before the common uſe of either 
aſixed or appending ſeals. Cowe:l, edit, 1727. 

Dil.ntiariu;”, Is one of the privy council; ſor /ien- 
tium formerly ſignified conventus privatus, Raduifus de 
Dicets, and Matt. Parif. anno.,1172, 

Slik, Importation of wrovght filk prohibited, 33 7. 
6.c 5. 3 Ed. 4» (+ 3» 22 Ed. 4,c. 3%, 1 KR 3.c. 10. 
FEES: | 

Certain ſpecies of wrought filk prohibited, and other 
wrought filks permitted to be imported, 19 4. 7. c. 21» 
Explained by 3 Geas 3. c. 21. | 
Regulations of the trade of filk throwing in Lenden, 13 
& 14 Car. 2.4. 15. f.7. B&glV. 3. c. 39./. 6. 

Where offenders are to be ict in the itocks, 13& 14 
CO AGGIE: -* 


| 


( 


' By-laws 


&---Þ-0 | 

By-laws to reſtrain the number of ſpindles to be em- 
ployed by the filk-throwſters, or to reſtrain them to take 
leſs than three apprentices, made void, 20 Car. 2. c. 6. 

Silk-thrown in the gum, 1/7,& Mc.s./. 2. 

Wrought, 2. & M.ſefſ 2. ©« 4. /. 3, 4. 41. 
& M.c. 5. /. 2: 9&10W. 3. c. 44. /. 8. '11 & 
12 IJ. J+ Co 3. /j+. I- | 

And raw blk, 2/7. & M, /eff. 2. c. 4. Y 0 

And ſilk ferret, or flotet, to what duties liable, - 4 IP. 
& IM. cc. 5+ /. 2+ | | | 

Thrown fi'k to be imported only from /taly, 2 I. & 
M. fl. 1.c. 9. 1 Ann. fl. I. c. 27.c. 28. 2& 3 Ann, 


Cf. 13s 


Reſtrictions on importing alamodes and luſtrings, 4 | 


&5oW.S M.c. 5./. 14. 


Permiſſion to import fine {raltan thrown filk,, 5 I. & 
M. c. 3+ 


Foreign alamodes, &:, to be ſealed at the Cuſtom- 


houſe, b) Is. & 1. Co 20. /. 4 J» 6 & 7 IT. 3: Co 18, 
.. 28s 

/ Alamodes, &c. not ſealed, forfeited, 8 & 9 HW. 3. c. 
36. 9&@ 10H 3.c. 43./ 5: 

No drawback on exporting foreign alamodes, 8 & 9g 


IW. 3. © 36. /- 5+ . 
A duty per pound weight on imported luſtrings and 
alamodes, 9 & 10 7. 3.c. 30. © 
Alamodes and Juſtrings to be imported only at London, 
g& 10/73. c.43- | | 
Charter of the luſtring company confirmed, 9 & 10 
IP. 3.c 43: | : 
Penalty on officers of King's ſhips importing ſilks, 9 
& 10.3. c.43. /- 4. | 
Penalty of 5007. and pillory on altering the cuſtom- 
houſe or company's marks, 9 10 M. 3. co 43. /. 5. 
Penalty on cuſtom-houſe officers colluding, 9 & 10 
F-44000; | 
- Wearing French alamodes, &c. prohibited, 5 Ann. c 
20s | | 
Officers of cuſtoms only have power to ſeize, 5 Ann. 
Ca 20. /. 3+ SE | 
Foreign filks mixed with gold or ſilver, forfeited, &c. 
6 Ann. c. 19. /- 14+. a 
A duty on printed ſilks, callicoes and ſtuffs, 10 Ann. 
c. 19. þ 69. | | 
Perſons printing filks, &c. at other places than their 
uſual refidence, to make a particular entry of the ſilks 
before printing, 3 Geo. /2. 2. c. 36. /. 21. 
Premium on filk manufaCtures exported, 8 Ges, I. c. 
Ie. 
Two thirds of the warp to be ilk, g Geo. 1. c. 8. /. 9. 
Want of certificate ſupplied, 1 Geo. 2. c. 17. /« 9. 
The filk in the (tuff to be of double the value of the 
bounty, 1 Geo. 2. c. 17. /. 10. : 
. The importation of raw filk from the Streights (ex- 
os from the grand fignior's dominions,) reſtrained, 6 
£0. 1. Go 14. | : | 
Reward £ Sir Thomas Lomb for inventing fiik engines, 
5 Geo. 2. C 4. | 
A certain quantity. of Spanifs filk permitted to be im- 
ported, 14 Geo. 2.c. 4. | 
Raw filk of China to pay the ſame duty as /taly, 23 Geo. 
2, £9. | 


Raw filk of the plantations may be imported free, 23 
Geo. 2. c. 20. Ee q 

Raw flk of Per/ia bought in Ruſſia, may be imported 
from any port in Ruſſia, 23 Geo. 2. C 34+ | 
Foreign ſilks and velvets to be ſealed to the cuſtom-houſe 
' -20. Geo. 2.21. | | | | 

On action or information for the penalties of this aCt, 
defendant to give bail, 26 Geo. 2. c. 21: þ. 8, 

Organzined /talian thrown filk may be imported from 
any port in any veflel, till x December 1757, 30 Geo. 2. 
3 SERA # 

Penalty of importing foreign ſilk ribbands, laces, or 
girdles, 3 Geo. 3. C21, 

Att to prohibit the importation of foreign wrought ſilks 
and velvets for a limited time, and for preventing unlaw- 

VoL. IM. N* 126. | 


fol. 331. 
Rep. fol. 22. Paſcall's caſe. And 3 Inft. fol. 153. Some 


WF M-. 
ful combinations of workmen employed in the ſilk mant- 
faQture, 6 Geo, 3. c. 28. | 

Sik-thzower and th:zowſter, (mentioned in ſtat. t 4 Car; 
2. cap. 15.) Is atrade or myſtery that winds, twiſts and 
ſpins, or throws /ilk, ſo fitting it for uſe ; they are incor- 
porated by the ſaid at ; wherein there is mention alſo 
of ſilk-winders and doublers, which are members of 
the _ trade, Cowell, edit, 1724. See 20 Car. 2. 
cap. 0. 

Silva caedua, See Splva caeduo, ny 

Simnell, (S:minellus) From the Latin /mila, which 
ſignifies the fineſt part of the flour.; pants ſomilageneus, 
ſimnel bread, It is mentioned in ſtat. afſiſa panis, and is 
{ti]l in uſe, eſpecially in Lent ! bread made into a ſimnel 
ſhall weigh'two ſhillings leſs than waſtell-bread. Stat 51. 
H. 3. The Engliſh Simnell was the pureſt white bread; 
Cowell, edit, 1927, | 

Simony, (Simonia, venditio rei ſacre) So called from 
Simon Magus. It was agreed by all the Juſtices, Trin. 8 
"Fac. That if the patron preſent any perſon to a'benefice 
with cure, for money, that ſuch preſentation, &c. is void, 
though the preſentee were not privy to it; and the ſtatute 
gives the preſentation to the King. Co. 12 Rep, fol. 74. 
Simony may be by compa between ſtrangers, without 
the privity of the incumbent or patron. Cro. 2 par 
Bawderoke's caſe. Hob. Rep. fol. 165. Noys 


authors mention Simoniacum per munus triplex, and tell 
us of a perſon who took off the cap of Greſulan, an 
archbiſhop of 17:/an, and ſhaking it told the people, 1/te 
Groſulanus qui e/? ſub i/ta cappa (& non de alio dico) eft 
Simoniacus, &c. per munus a manu, i. e. by bribery, per 
munus a lingua, i.e. by favour and flatteryz per munus ab 
obſequto, 1. e. by a ſordid ſubjeCting himſelf to the patron. 
Cowell, edit. 1727. ht Pek 2 
Simony, fo called from 'Simon Magus, is the buying 


. | or ſelling holy orders, or ſome eccleſiaſtical benefice. An 


eccleſiaſtical benefice, in the larger ſenſe of it, in which 


it is here uſed, comprehends not only parochial benefices, 


but all eccleſiaſtical dignities and promotions. As by 
this offence worthy and learned men are kept out of the 
church, and a door 1s, to the great ſcandal of religion 
and prejudice of morality, opened to perſons by no means 
qualified to diſcharge the duties of the ſacred funCtion, 
it is of the utmoſt conſequence to ſociety that it be'pre- 
vented, With a view ro this, canons were anciently 
made, by which a very ſtriQt oath was enjoined ;z and it 
was puniſhed with deprivation or diſability, as the caſe 
required, It hath been ſaid, that this was no offence at 
Common Law; and for this the caſe of Gregory and Old- 
bury, in Moor 564. is relied on. Ttis indeed there held, 
that a bond to pay money on a fimoniacal contract is 
good, becauſe ſimony is no offence at the Common Law, 
and ſuch bond is not made void by any ſtatute : but by 
attending to what is ſaid in other books, the contrary 
perhaps will appear. In 1 In/t, 17. b. 89. a. ſimony 
is ſpoken of as a thing ſo deteſtable in the eye of the Com- 
mon Law, that a plaintiff in guare impedit could not; 
before the ſtatute of /Yetmin/ler 2. recover damages for 
the loſs of his preſentation, it being conſidered as a thing 
of no value; nor could a guardian in fſocage preſent to 
an advowſon in the right of his heir, becauſe, as he could 
take nothing for it, he could not bring it to an account. 
'This doctrine is confirmed in 3 [n/?. 176. and the book 
adds, that it is the more odious to the Common Law, be- 
cauſe it is frequently accompanied with perjury, for the 
preſentee is ſworn to commit no '{imony, In Cre. Ch. 
353+ Mackaller and Todderick, it is ſaid that this has by 


the law of God and of the land heen always accounted a 


great offence, 1 Hob. 167. Wincomb and Pullfton, it 
is laid down, that a bond on a ſimoniacal contract is 
againſt Jaw, becauſe ex turpt cauſa, and contra bonos mores ; 


nay, that it is as void as an uſurious bond which, if paid 


by an executor, is a deva/iavit. The ſame is held in Cre, 


Car. 425. Byrte and Manning. In Carth. 252, Barlett 


and Viner, ſuch bonds ate ſaid to be void as being againſt 
law, although they are not ſo declared by the ſtatute, Other 
8F authorities 
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authorities might be added, but theſe are furely enough | 
to ſhew that the better opinion is, that ſimony was an 
offence at the Common Law. As neither the conſidera- 
tion of the heinouſneſs of the offence, nor the provicon 
made againſt it by the Canon. or Common Law, was ſut- 
ficient to put a ſtop to this miſchief, it was at length 
reſtrained under ſevere penalties by ſtat. 31 Eliz, cap. 6. 
4 Bac. Abr, 465. 


1. IV hat ſhall be deemed /imony ;. and the penalty on this 
offence. ; 
2. How far bonds of reſignation are lawful ; and the 
power exerciſed aver ſuch bohds by the court of Chancery. 
Ihether the ordinary is »b:iged to acceft a reſignation 
on ſuch bond ; and ſome objefttons ta theſe bon1s conſidered. 


1. What ſhall be deemed ſimomy ; and the penalty on this 
offence. | 

By ſtat. 31 Eliz. c. 6. ſef. 35. it is enated, © That 
if any perſon or perſons, bodies politick or corporate, 


\ ſhall for any ſum of money, reward, giſt, profit, or be- 


nefit, direaly or indirealy, or for, or by reaſon of any 
promiſe, agreement, grant, bond, covenant, or other 
aſſurance of, or for any ſum of money, reward, giſt, 
profit, or benefit, direQly or indireQly, preſent or collate 
any perſon to any benefice with cure of ſouls, dignity, 
prebend, or living eccleſiaſtical, or give or beſtow the 
ſame for orin reſpeCt of any ſuch corrupt cauſe or con- 
fideration; that then every-ſuch preſentation, collation, 
giſt, and beſtowing, and every admiſſion, inſtitution, 
inveſtiture, and induction thereupon, ſhall be utterly 


void, fruſtrate, and of none effect in law ; and that 
| It ſhall and may be lawful for the Queen, her heirs and 


ſacceſſors to preſent, collate unto, or give, or beſtow 
every ſuch benefice, dignity, prebend, and living eccle- 
fiaſtical for that time or turn only; and that every 
perſon or perſons, bodies politic or corporate, that ſhall 
give or take any ſuch ſum of money, reward, gift, or be- 
nefit, directly or indirectly, or that ſhall take or make 
any ſuch promiſe, grant, bond, covenant, or other aſſu- 
rance, ſhall forfeit and loſe the double value of one year's 
profit of every ſuch benefice, dignity, prebend, and li 
ving eccleliaſtical ; and the perſon ſo corcuptly taking, 


_ procuring, ſeeking, or accepting any ſuch benefice, dig- 
nity, prebend, or living, ſhall thereupon, and from 


thenceforth, be adjudged a diſabled perſon in law, to have 
or enjoy the ſame benefice, dignity, prebend or living 
ecclefiaſtical.”” T. | 

By /e. 6. it is enatted, * That if any perſon ſhall for 
any ſum of money, reward, gift, profit, or commodity 
whatſoever, direQtly or indirectly, other than for lawful 
and uſual fees, or for or by reaſon of any promiſe, zgree- 
ment, grant, covenant, bond, or other affuarance, of or 
for any ſum of money, reward, gift, profit, or benefit 
whatſoever, direCtly or indirectly, admit inſtitute, in- 
ſtall, induct, inveſt, or place any perſon in or to any be- 


- nefice with cure of ſouls dignity, przbend, or living ec- 


cleſiaſtical ; that then every perſon ſo offending ſha'l for- 
feit and loſe the double value of one year's profit of every 
ſuch benefice, dignity, prebend, and living eccleſiaſtical ; 
and that thereupon immediately from and after the inyelt- 
ing, inſtallation, or induCtion thereof had, the ſmall be- 
nehce, dignity, prezbend, and living eccleſiaſtical, ſhall be 
eftſoons merely void ; and that the patron or perſon, to 
whom the advowlon, gift, preſentation, or collation, 
ſhall by law appertain, ſhall and may by virtue of this aft 
preſent or collate unto, give or diſpoſe of the ſame bene- 
fice, dignity, prebend, or living eccleſiaſtical in ſuch ſort, 
and to all intents and purpoſes, as if the party ſo admit- 
ted, inſtituted, inſtalled, inveſted, inducted, or placed, 
had been or were naturally dead ? | 
By je. 7. it is provided, * That no title to confer or 
preſent by lapſe, ſhall accrue on any voidance mentioned 
in this aft, but after ſix months next after notice given 
of ſuch voidance by the ordinary to the patron.” | 
By /ef. 8. it 1s enacted, ** That if any incumbent of 


-any benefice with cure of ſouls, thall corruptly reſign or 


exchange. the faine, or ſhall corruptly take for or in re- 
| | 
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ſpe&t of reſigning or exchanging the ſame, direQly or 
indirectly, any penſion, ſum of money, or benefit what. 
ſoever ; that then as well the giver as the taker of any 
ſuch penton, ſum of money, or other benefit corruptly, 


ſhall loſe double the value of the ſum ſo given, taken, or 
had.” | | 


By +2. 9. it is provided, ** T hat nothing contained in 
this act ſhall in any wile extend to take away or reſtrain 
any puniſhment, pain, or penalty limited, preſcribed, or 
inflicted by the Jaws eccleſiaſtical, for any ot the offences 
before in this act mentioned; but that the ſame ſhall re. 
main tn force, ard may be put in due execution; as it 
might be beſore the making of this act.” 

By /e#t. 10. it is enacted, * That if any perſon or 
perſons whatſoever, ſhall at any time receive, or take any 
monev, fee, reward, or any other profit, directly or in- 
direft!y, or ſhall take any promiſe, agreement, covenant, 
bond, or other aſſurance to receive, or have any money, 
tee, reward, or any other profit, directly or indirectly, 
either to him or themſelves, or to any other of their or 
any of their friends, all ordinary and lawful ſees only 
excepted, for or to procure the ordzining or making of 
any miniſter or miniſters, or giving of any orders or li-. 
cence or licences to preach ; that then every perſon and 
perſons ſo offending, fhall for every ſuch offence forfeit 
and Joſe the ſum of forty pounds of lawful money of 
England ; and the party ſo corruptly ordained, or made 
miniſter, or taking orders, ſhall forfeit and loſe the ſum 
of ten pounds; and if at any time within ſeven years 
next after ſuch corrupt entering into the miniſtry, or re- 
ceiving of orders, he ſhall accept, or take any benefice, 
living, or promotion eccleſiaſtical ; that then immediately 
from and after the induction, inveſting, or inſtallation 
thereof, or thereunto had, the ſame benefice, living, and 
promotion eccleſiaſtical, ſhall be eſtſoons merely voic ; 
and that the patron or perſon to whom the advowſon, piſt, 
preſentation, or collation, ſha!] by law appertain, may, 
by virtue of this act, preſent or collate unto, give or dif- 
poſe of the ſame benetice, living, or promotion ecclefiaſ. 
tical, in ſuch ſort, to all intents and purpoſes, as if the 
party ſo induCted, inveſted, or inſtalled, had been or were 
| naturally dead; any Jaw, ordinance, qualification, or 
diſpenſation to the contrary notwithſtanding. The one 
moiety of all the forfeitures given by this act ſhall be to 
her majeſty, her heirs and ſucceſlors, and tae other 
moiety _ to him or them that will ſue for the ſame by ac- 
tion of debt, bill, plaint, or information, in any of her 
Majeſty's courts of record.” 

A donative 1s not within the words of the ſtatute ; yet 
as a coriupt preſentation thereto is within the miſchief 
intended to be thereby remedied, it is within the meau- 
ing of it. Cyro. Car. 331. Bawderick and Matkaller. 

For the fame reaſon the corrupt promoting to, or ob- 
taining of a curacy, has been held to be ſimony. Czrt9. 
485. Piſhop of St. David's and Lucy. | 

I'his oftence is more frequently committed when a 
church 1s void ; but it may be committed when it 1s full. 
If a contract be when a church is full, to give a ſum of 
money for a preſentation to it, when it ſhall become 
void, this 1s a fimoniacal contratt. 1 Brownt, 7. 

yo the buying when. a church is full, with intent to 
preſent a certain perſon, and the preſenting tiat perion 
when the living becomes void, 1s fimony, Lane 102. 
Kitchen v. Calvert, Noy 25, IWinchcomb v. Puliefton, 

So if one purchaſes the next avoidance of a church, 
with intent to preſent his ſon or kinſman, and does pre- 
ſent the. perſon intended to be preſented, this is fim9ny- 
Noy 25. Godbe 390» | 

So the purchaſe of the next avoidance of a church 
when the incumbent 1s tick or near dying, with intent to 
prefent a certain perſon, and the preſenting him, 2s 
limony. Winch. 63. Sheldon. v. Brett, Ney 25. Hughes 
399: | | 

lt has indeed been ſaid, that if a father, the incumbent 
being fi-k, purchaſes a living without the privity of his 
ſon, it is not Gmony, although it be with deſizn to preſent 
the ſon, and the fon is afterwards preſented ; an4 to this 
purpole 1s the caſe of Smith and Shelburne, Pa/c. 41 Tom 

| [2 


| 
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Co. Els. 685. the doctrine laid down in this caſe has 
becn hnce contradicted, and particularly in the caſe FWinch- 
mb avd Pullejion, Ney 25. Pajch. 15 Fames, ſome years 
aſter. Nor does the reaſon given in it, that a father is 
bound by nature to provide for his ſon, hold, If the pur- 
chale of a living when fall with intent to preſent any 
certain perſon i*, as has been held, within the ſtatute, 
how can it be Jawful, as the words of the itatute are ge- 
peral, lor a father to do it ? A parent is by nature bound 
to provide for his fon, but this obligation can never” ex- 
tend to the doing things prohibited by law. This way 
of reaſoning would make all timony lawful ; for as every 
man is as much, it not more, bound by the law of nature 
to provide for himſclt (as his father 15 to provide for him), 
every man might purchaſe a living for himſelf. 4 Bac 
Abr . 409- 

Notwithſtanding theſe determinations, that if any one 
perſon purchaſed-the next preſentation of a benefice when 
{ull, with deſign to preſent a certain perſon, and did pre- 
ſent him, it was ſimony, it became a doubt whether it 
was ſo for a clerk himieit to purchaſe for himſelf the next 
turn in a living ? 'To remove this it was enaCted, ** That 
if any perſon ſhall for money or profit, in his own name, 
6r in the name of any other perſon, procure the next 

refentation or collation to any benefice, and be preſented 
or collated thereto, it ſhall be deemed to all intents and 
purpoſes a fimoniacal contract.” 12 Ann. /?, 2. cap. 12. 


S * | 
From all theſe authorities it appears, that although it 
be lawful, except in the caſes excepted, to purchaſe the 
next avoidance when a church 1s full, -there 1s great dan- 
ger of being guilty, at leaſt in foro conſcienti@, of this of- 
fence. It 1s fit *t ſhould be fo, elſe men would be for 
ever purchaſing tor their fons and frien1s, and the almoſt 
neceſſary conſequence of ſuch a traſhck in Jivings, would 
be the hiling the church-with very improper perſons, 4 

Bac, Abr. 46g. | : 

It is equally ſimony where the preſentation is by a per- 
ſon uſurping the right to preſent, as if it had been by the 
perſon having a good right. 3 [n/t. 153. 
So if a preſentation be by one uſurping the right of 

patronage, and pending a gzare impedit for removing his 

clerk, who is after removed, the living is fold, this is 
ſimony; for the church was never full of that clerk; and 
by this means the ſtatute might be eluded, for it would 
only be getting an uſurper to preſent while the living was 
void, and then ſclling it. 3 Lev. 115. Walk. v. Hamerſly, 
$, ' $f 2 Vent. J2. | | 

A corrupt contract with the wiſe of the patron is ſimo- 
niacal, although the patron is not privy to it. 1 Rot, Rep, 

255. Cro. Face 385. | | 
If a clerk contracts to give money for being preſented 


to a church, and is aſter preſented gratis, this 1s ſimony. | 


Lane 103, Kitchin v. Calvert. | | 

In this caſe the clerk is an unfit perſon, for having at 
that time been capable of intending to buy a living cor- 
ruptly. Itallo implics ſome detect in him ; for the pre- 
ſumption is that perſons well qualified will always be 
preferred, and have therefore no need to purchaſe. With 
this agrees C10, Eliz 789. where fimony is ſaid to be vo. 
luntas jrve deſiderium emendi vel vendendi ſpiritualia vel ſpiri 
tualibus adhearentia. | 

This offence may be by a corrupt contract between 
ftrangers, even when neither the patron nor incumbent 
is privy to it ; tor if there be a corrupt contract, it mat- 
ters not by whom it is roade : but in this caſe the preſentee 
is not /tmoniacus, and only ſimoniace prometus. Cro. Car. 
33l, Bawderick v. Makaller. Sid. 329. 3 Lev. 337. 
Lane 103. Kitchen v. Calvert. | 

A ſecond brother, having a right to preſent, made a 
coirupt contract to preſent a certain perion ; but, in or- 
der to elucle the ſtatute, {urcendered the right of preſent- 
nz to his elder brother. He not being privy thereto 
preſented the perion who by the agreement was to be 
preſented. It was held that the corrupt contract is fimo- 
ny, and that its being performed by an inocent perſon 
makes no alteration in the caſe. Lane 75. Calvert v. 
Kitchin, | 

An agreement was between Richards, a friend of Bough- 
te and Taylor, that B:ughton thould preſent Hide, and 


oe 

that Tay/or ſhou!d pay Richards 20l. per ann, fo ix years; 
in caſe 7ide fo long lived, for the te of med as 
quare 1mpedit Hide pleaded he had no notice of the gree- 
ment at or before his preſentation. On demurrer ir was 
held that the corrupt contract was enough, and that it 
was immaterial whether he had notice or not. 3 Lev. 
338 Rex v. Hide and others, COD 

If a ſtranger, the church being void, contracts with 
the patron for a grant of the void turn, and preſents a 
clerk not privy to the contract ; yet, although the grant 
being of a choſe in aCtion is void, as the incumbent comes 
in by a fimoniacal contraQ, he is not to be conſidered as 
an uſurper, but as one ſimeniace promotus. Cro, Eliz. 788: 
Baker v. Rogers. "i 

50 Where a father, the church being void, contraCts 
with the grantee of the void turn to permit the grantor 
to preſent his ſon, and it is done, this is a fimoniacal pro- 
motion. Cro. ac. 533. Broth v. Potter, 

_ do if a father, in conſideration of a clerk's marrying 
his daughter, doth covenant with the father of the clerk 
to procure for him a preſentation to a certain church 
when it ſhall become void, and he is afterwards thereto 
preſented, it is a fimoniacal prometion. Cro. Car, 425: 
Byrte v. Manning, | [*. 

Theſe three Jaſt caſes may ſerve to confirm what has 
been obſerved, that in the caſe of ſimony, it is un- 
lawſul for a father to do what may not be done by a 
{tranger. | | 

If an agreement be to pay five pounds per annum to the 
widow of the laſt incumbent, or ten pounds per annum 
to his ſon ſo long as he ſhall be a tudent at Cambridge 
and unpreferred, neither of theſe is fimony. Moy 142. 
Baker v. Moynford. : | Ta 

A bond with condition that the incumbent ſhall not be 
abſent eighty days in a year from his living is not fimo- 
RN ; this being a lawful condition, 1 Rol, Rep. Carey 
'v. Yeo. 

A. covenanted that B. his fon ſhould marry C. the 
daughter of D. in conſideration of this marriage D, co- 
venanted to advance 300/. for his daughter's portion, and 
A. covenanted to ſettle certain lands on B. and C. there 
were alſo covenants on the part of A. for the value of 
theſe lands and quiet enjoyment, and a covenant on the 
part of D. to procure a certain benefice for B. on the next 
avoidance of it. It was held that this was no ſimoniacal 


contraCt, it not being in conſideration of the marriage, 
but a diſtinct and independent covenant without any ap- 
parent conlideration, andas not averred to be a ſfimoniacal 
contraft, it ſhall not be ſo intended. Cro. Car. 426. Byrte 
v. Manning. The doCtrine laid down in this caſe w 
confirmed in Latw. 343. Pyke v. Pullen. 


2. How far bonds of rejignation are lawful ; and the 


power exerciſed over ſuch bonds by the court of Chancery. 
A bond of refignation is a bond given by the perſon 
intended to be preſented to a benefice, with condition to 
Longs the ſame; andis ſpecial or general. 'The condi- 
tion of a ſpecial one is to reſign the benefice in favour of 
ſome certain perſon, as a fon, kinſman, or friend of the 
patron, when he ſhall be capable of taking the ſame ; by 


]z general bond the incumbent is bound to refign on. the 


requeſt of the patron. 4 Bac. Abr. 470. 

A bond with condition to refign within three months 
after being requeſted, to the intent that the patron might 
preſent his ſon when he ſhould be capable, was held 
good ; and the judgment was afhrmed in the Exchequer- 
chamber ; for that a man may without any colour of 
{iimony bind himfeif for good reaſons, as if he takes a ſe- 
cond bencfice, or if he be non-reſident; or that the patron 
preſent his fon, to reſign 3 but if the condition had been 
to let the patron have a leaſe of the plebe or tithes, or to 
pay a ſum of money, it had been {imoniacal. Cro. Fac. 
248. Tanes v. Lawrence SE, 

The doctrine laid down in Fones and Lawrence, which 
was in the caſe of a ſpecial bond, was not many years 
after extended to that of a general bond, and the judg- 
ment in this laſt was alſo affirmed it the Exchequer- 
chamber. Crs. Car, 180. Babington v. Wood. . 


———_— 


| 


The authority of theſe two caſes having been repeat- 
 edly recogniſed, at length it was conſtdered as a point fet- 
| tled, 


| 
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tled, that a general bond of reſignation 1s good, and the 
court refuſed to let the validity of it be called in queſtion. 


Str. 227. Peele v. Counteſs of Cariifte, mY 

| So in a late caſe, Mr, Serjeant Draper being about to 
argue againſt the validity of ſuch a bond, he was ſtopped 
by the court. MS. Rep. Trin. 27 Gee. 2. Fyndbam 
v. Bower. TY 

If a bond of reſignation, which ought cnly to be made 
uſe of to keep the incumbent to refidence or good beha- 
viour, be made an improper uſe of, the court of Chan- 
cery will interpoſle, Chan, Prec. 513." 2 Chan. Rep. 
” perpetual injunction was granted againſt ſuch a bond, 
becauſe it appeared on hearing the cauſe, that the patron 
had made uſe of it to prevent the incumbent from de- 
manding bis tithes. 1 Yern. 411. Durſlon v. Sands. 

A bill being brought to be relieved againſt a judgment 
obtained on a bond to reſign upon requeſt, it appeared to 
have been offered to the incumbent, that if he would 
give 700l. he ſhould not be ſued upon it. Satisfaction 
was ordered to be entered upon the judgment, and a perpe- 
tual injunftion was granted. A new bond of reſigna- 
tion in penalty of 200/. a much leſs ſum was indeed 
decreed ; but no aCtion was to be brought on it without 
leave of the court : and the Lord Keeper faid he did not 
know that ſuch bonds were uſed before the ftatute ; that 
they had been ſince allowed only to-preſerve the benefice 
for the patron himſelf, or ſome child or friend of his, or 
to prevent non-refidence or a vicious courſe of life in an 
incumbent; and that though a bond be to reſign gene- 
rally, he would not allow it to be put in ſuit, unleſs ſome 
ſuch reaſon was ſhewn for requiring a reſignation, be- 
cauſe a door would be thereby opened for ſimony. £9. 
Caſes Abr. 86. Hilliard v. Stapleton. | 

On a bill to be relieved againſt a judgment on ſuch a 
bond, the defendant proved miſbehaviour, and it was for 
that reaſon diſmiſſed. Eq. Caſes Abr. 228. Hodgſon v. 
Thornton. | 

So a bond to reſign on requeſt ſhall not be made uſe of 
to turn out the incumbent, unleſs there be non-refdence 
or groſs miſbehaviour ; and if any other uſe be made of 
it, the court will grant an injunCtion. Chan. Prec. 513. 
Hawkins v. Turner, | '£ 

From ſome of theſe caſes, and particularly the laſt 
which was Paſch. 5 Geo. there is reaſon to conclude that 
general bonds of reſignation were not then held good in 
equity : but later determinations ſhew that they now are. 

A bond to-reſign generally has been often held good in 
the court of Chancery. Str. 227, Peele v. Counteſs of 
Carliſle. + fy 

Capel, on preſenting Pezle to a living, took a bond to 
reſign when the patron's nephew, for whom it was in- 
tended, ſhould be of age. At his coming of age it was 
agreed that, inſtead of reſigning, he ſhould continue to 
hold the living on paying the nephew 3ol. per annum. 
After paying this ſeven years, Pele retuſed to pay it any. 
longer. The bond hereupon being put in ſuit, Peelz 
brings his bill to have an injunction, and to have the mo- 
ney repaid. An injunction was granted, not as was ſaid 
on account of the invalidity of the bond, for that was 
held to be good, but becauſe an ill uſe had been made of 
it. As to the money which had been paid on the fimo- 
niacal contract, Peezle was left to his remedy at law for it, 


Str. 534. Peele v. Capel. | | 


3. Whether the ordinary is obliged to accept a refi7na- 
tion cen fuch bond; and ſome obje&1ons to theſe bends confi. 
dered, | | 

However it may be now ſettled, that ſuch bonds arc 
good both in law and Equity; a queſtion has ariſen, and 
is not perhaps ſettled by judicial determinations, whether 
the ordinary is obliged to accept a reſignation on ſuch a 
bond? It is in the power of the ordinary to diſcourage 
the uſe of ſuch bonds, for he may refuſe to accept a re- 
ſynation made by conſtraint of one of them. /7au/. 
Com, Inc. 24. | | 

The biſhop refuſed to accept a reſignation on ſuch a 
bond, and ordered the incumbent to continue to ſerve 
the cure, declaring that he would never countenance ſuch 


unjult praCtices. 2 Chane Kep. 398. Dufton v. Sands, 


| 


| cumbent out of the benefice, Chan. Prec. 513. Hawking. 
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An ordinary is not obliged to accept a reſignation or 
ſuch a bond, unleſs there be juſt cauſe to turn the in. 


v. Turner. | | 

In a late caſe a'grant was to a clerk of the two firſt of 
three livings which ſhould fall, provided he was Cc2pable 

when they did fall of holding them. In order to make 
himſelf capable of taking one of theſe benefices, Griffith 
the clerk tendered a reſignation of another benefice to the 
ordinary, but he refuſe& to accept it. One of the queſ.= 
tions made in this caſe was, whether the ordinary wag 
obliged to accept this reſignation ? It was inſiſted by Mr. 
* Henley on one fide, that no cafe could be adduced to 
ſhew that the ordinary can arbitrarily refuſe to accept a 
reſignation of a benefice. Mr, Attorney Murray, who 
; was on the other fide, contented himſelf as to this objec- 
tion, with ſaying, that the plaineſt points having ſcarce 
ever been called in queſtion are ſupported by the feweſt 
authorities, No decree was made as to this point ; but 
Lord Hardwicke intimated it once or twice ſo ſtrongly to 
be his opinion, that the ordinary ought to have accepted 
the reſignation, that he did afterwards accept it, What 
fell from theſe great men on this occaſion, is enough to 
render the doCtrine of the two laſt cafes ſuſpicious : for 
1f theſe arelaw, ſome notice would undoubtedly have been 
taken of them. 'I his was not indeed in the caſe of a re. 
ſignation bond 3 but it was perhaps a ſtronger caſe; for 
if the ordinary cannot refuſe where as here a clerk would 
reſign merely to take another benefice, it would be firange 
to hold he may refuſe a reiignation made at the requeſt of 

a patron, in conſequence of an agreement with him, 
which it has been again and again determined both at 
law and in equity, he has a right to make. Marquis of 
Rockingham v. Griffith, Eaſter term 27 Ges. 2. 

Whatever doubt may ſtill remain as to the ordina- 
ry's being obliged to accept a reſignation on ſuch a bond, 
theſe two things have, as will preſently appear, been de- 
termined ; that the patron cannot preſent again till he 
| has accepted it ; and that whether he does or nor, the ob- 
 ligor 1s liable to the penalty of the bond, if he under. 
takes as is uſually done for the acceptance of the ordi- 
nary. 4 Bac. Abr. 473. | 

If a preſentation be made before the biſhop accepts 
the reſignation of the laſt incumbent, it is void. Caſes 
in the time of Queen Anne 276. Riely ve Adams. Niy 
147. Cro. Face 198. | | | 

If the obligor binds himſelf to reſign a benefice, it is 
upon him to procure the ordinary's acceptance of his re- 
ſignation. Lutw. 693. Studhilme v. Nerriſon. 

'To an aCtion upon a bond, with condition ſo to reſign 
on requeſt that the patron may preſent apain, it was 
pleaded that the ordinary would not accept the defendant's 
reſignation, On a demurrer this plea was held bad ; and 
per cur?, It ſhould have been averred that the ordinary ac- 
cepted the reſignation, for his acceptance being, as is 
laid down Cro. Fac. 198. neceſſary to complete the re- 
ſignation, it was the duty of the obligor, who under- 
took torelign, to procure this. So if one undertakes to 
enſeoff another, he undertakes to make hvery as Inct- 
dent thereto. 'The-biſhop as to the obligee is a ſtranger, 
and if an obligor undertakes for the aCt of a ſtranger be 
15 at his peril, as is held, 1 Saurd, 215. to procure it. 
MS. Reports Hilar. 28 Geo. 2. Heſcat v. Gray. 

1he reſult of the whole is, that bonds of reſignation 
are good in law, and that equity will reſtrain all impro- 
per uſe of them. It is not always true, but is ſo much 
oltener than ſuperficial and haſty thinkers imagine, that 
the law, and particularly that part of it which is deduced 
from judicial determinations, is founded in folid reaſon ; 
and it may perhaps be ſhewn that it is fo in the pre» 
ſent caſe. 'Lhe attempting this will at leaſt be exculable, 
| becauſe {ome great and good men have expreflcd their dil- 
like of theſe bonds. 4 Bac. Abr. 473. 

The geueral objeClion is, that divers miſchiefs map 
enſue from ſuch bonds, for that a corrupt patron may in 
many inſtances make an ill uſe of them. Some other an- 
{wer might perhaps be given to this general objection 3 
but the common one however true it be, is as good 23 


any, that there is no concluding againſt the uſe of any 
thing becaule there 1s a pcfibility of its being abuſed. If 
| 6 any 
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any abuſes|of them can be diſcovered, redreſs may be had: 
*f not, they ſhould be ranked amongſt thoſe things which 
\being out of the reach of human knowledge, cannot be 

rovided againſt by human laws. 4 Bac, Abr. 473. 

'Fhe principal of the particular objections is, that which 
is reported to have fallen from Holt Ch. ]. Comb. 394- this 
is, that a reſignation bond comes as near fimony as pol- 
Gble ; it being eaſy to procure a round ſum of money 
thereby. By making the penalty of the bond adequate 
to the value of the benefice, and agreeing privately that 
the money ſhall be paid, it would without doubt be an 
oblique way of ſelling it, and more than come near, ſor 
ir would be downright fimony. If there was no other 
way, Or not as eaſy a one, to do the ſame thing, this 
objeAlion would be inſurmountable z but if there is, it 
can never be of much importance to ſtop this up, 'The 
ſame cierk, whoſe conſcience would allow him to do 
this, might as well advance the money agreed upon at 
fir{t, or, if that did not ſuit him, give an abſolute bond 
to pay the money at a future day. As the ſame crime 
migbt ſtill be committed, and with as much ſecrecy, 
what good end would it anſwer to prohibit ſuch bonds, 
which, as is allowed Þy all, may be made uſe of by a 
patron to puniſh negleCt of duty or immoral conduCtt in 
the incumbent, and for other good purpoſes? 4 Bac. 
Air. 473» 474 | ; 

Another cbjeCtion is, that, when the patron takes a 
general bond of reſignation, it is only a preſentation 
during plcaſure. Be it ſo.; and I will ſuppole, which is 
the utmoſt that can be ſuppoſed, that it is not taken 
with a defign to awe the incumbent into great care in 
the diſcharge of his duty, but to let ſome friend or rela- 
tion afterwards into the benefice. It by no means ne- 
ceflarily follows that the church, which is the grand thing 
to be guarded againft, will therefore be filled with an un- 
fit perſon. If the ſucceſſor, which may be the caſe, is 
better qualified for the offize, the intereſt of religion will 
| be advanced by the exchange. If he be not ſo well qua- 
lifted, it is a misfortune ; but it is ſuch a one as, in 
the preſent circumitances of things, cannot be entirely 
prevented. While the right of patronage, or I might 
bave ſaid, while haman nature continues as it 1s, there 
will be miſtakes in judgment, and patrons will be in- 
duced by partiality to judge too well of the abilities of a 
relation or friend ; but it makes no difference, whether 
either of theſe happens when the benefice is at fiſt void, 
of at any given time after; or if there be any, it is in fa- 
your of the praCtice, for the miſchief, for ſo long at leaſt 
as the firſt incumbent holds the living, is thereby poſt- 
poned. 4 Bac. Abr. 474. For more learning on this 
iubje&t, ſee 19 Vin, Ar. & 4 Bac. Abr. wit, Simony. | 

Siupler, fgnifies ſimple, or fingle ; as charta ſunplex 
is a deed poll, or ſingle deed. 

Simpler veneficium, A minor dignity in a cathedral 
or collegiate church, a ſine-cure, a penfion out of a 
parochial church, or any other eccleſiaſtical benefice, 
| Oppoſed to a cure of ſouls, and which therefore was con- 
liftent with any parochial cure, without coming under 
the name or cenſure of pluralities. Cowell, edit 1727» 

_ Simpler jufticiarins, 1 his ſtyle was anciently uſed 
for any puiſne Judge, that was not chief in any court. 
There is a writ regiſtered, beginning thus, 1 Fohn 
Wed, a /imple Fudge of the Common Pleas, &c. Id ib. 

£imul cun, Are words uſed in indictments, and de- 
Clarations of treſpaſs againſt ſeveral perſons, when ſome 
of them are known, and others not known : as, the 
plaintiff declares againſt A. B. the defendant fimul cum 
C. D. E. F. and divers others unknown, for that they 
committed ſuch a treſpaſs, &c. 2 Lill. Abr. 469. If a 


Writ is generally againſt two or more perſons, the plainnff 


may declare againit one of them with a /zmul cum; but if a 
man bring an original writ againſt one only, and declares 
With a /imul cum, he abates his own writ. Gomb. 260. 
Sine afſenſu rcapicali, Is a writ that lies where a dean, 
biſiop, prebendary, abbot, prior, or maſter of an hof- 
pital, alien the land holden in the right of his houſe, 
without the conſent of the chapter, convent, and fraternity ; 
in which caſe his ſucceflor ſhall bave this writ. £F. N, B. 
fet. 195. 
_ Ver. Il. Ne 126, 


| 1. cop. 6. Comitatus in Anglia in centurias & Sipetlocua 
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Sine-cure, Is where a rector of. 
under him endowed and charged 
the reCtor is not obliged either to do duty or reſidence. 
Degge's Parſe Counc. 195. And when a church is fallen 
down and the pariſh becomes deſtitute of pariſhioners, 
it 1s ſaid to be a fine-cures I/o095's Inſt. 153. 
Dine die, z. e. without day.” Before the aCt for turning 
the law into Engliſh, when Judgment was glven againſt 
the plaintiff in an aCtion, he was ſaid to be j;; miſericordia 
pro falſa clamore ſus; and for the deſendant, eat inde /ine 

ae, and the deſendant was diſcharged, &c: 2 Lill. 220. 
S1 non omies, Is a writ of affociation, whereby, if 
all in commiſſion cannot meet at the day affigned, it is 


allowed, that two or more of them may finith the buſi- 


neſs. See Aſſociation, and F. N, B, 731, Y 
and Reg. Orig. fel. 202, 206, &«. PO One Ay 
Sittking-fund, Is a provifion made by parliament, con- 
fiſting of furpluſages of other funds, appropriated for 
paying the public debts of the nation ; and many late 
[tatutes have been made for applying the growing pro- 
duce thereof. Aliſo money is often borrowed on the cre- 
dit of the finking-fund, uſually one million a-year 0» 
wards raiſing ſupplies for public ſervice. See Funds. 
Salt, South-ſea Compeny, ; 
Sipeſſocno, Is what we now call a hundred. Leg. H. 


with the cure; ſo that 


diſtinguuntur. | bln Ee, 

S1 recognoſcant, Is a writ that lies for a creditor 
againſt his debtor, for mouey numbered, that hath be-= 
fore the ſheriſf in the county-court acknowledged himſelf 
to owe his creditor ſuch a ſum received of him in pecuniis 
numeratis. Cowell, edit. 1727. O.N. B. 62. _ 
Site, or Scite, {Situs) The ſtanding of any place, 
the ſituation of a capital houſe or meſluage, a territorys 
or part of a country, as the /e of the late diſſolved mo- 
naſtery of, &. 1. e. the place where it lood;s Cowell, edit, 
1727, | | 


dale, in his Antiquities of Warwickſhire, obſerves that the 
hundreds of Knightlow, Kineton, and Hemiingford in 16 
H. 2. were Called Sitheſoca de Enuchielawa, Sitheſvca de 
Chinton, Sitheſoca de Humiiford ; ſo that Sithſocundmun,y 
Sithcundman, Gefithcundman, was only the chief officer 
within ſuch a diviſion, the high con(table of the hundred, 
Cowell, edit. 1727+ Ee 
Sithe oce, Sax.) The franchiſe or liberty of a cer- 
tain cofnpany of men ; a hundred, Kot. P. 16 Hen. 2, 
ſometimes written Sipeſoca, Curia libera legalium hami= 
num. Cowell, edit. 1727. | 
_ Szxrjziadi, Were ſervants of the ſame nature with rod- 
knights, Viz. bound to attend their Lord wherever he 
went, yet they were accounted among the Engliyh Saxons, 
as freemen, becauſe they had lands in fee, 1tubject only 
toſuch tenure. 867 habeat v. hidas eft Sixhinde. Leg. Inz, 
cap. 26. Andin the laws of Henry i. cap. 26. Servi 


alti Thyelfindi, See \ndcrt honunes, 
£>13el. In the fabrication of our milled money, the 


bars, which bars are drawn through a mill, (wrought by 
a horſe) to produce the juſt thickneſs of guineas, crowns, 
&c. Then with forcible engines, called cutters, which 
anſwer exactly to the reſpeEtive {izes or dimenlions of the 
money to be made, the round pieces are cut out from 


is called /izel, and is melted down again. voce Lowndes's 
E/jay upon Coin, pag. 96. | 

Skarcalla, or Srarkelle, Seems to bean engine for 
catching of fiſh. It was eſpecially given in charge by the 
Juſtices in Eyre, that all jurics ſhould enquire ae þ:15 gut 
piſcantur cum #iddillis & ſkarkalliss Gate. 2 ſnfl. fel. 
IV: -: 
: SKkerdo, Is that which we now call a ſcar, or wound. 
$1 of/a extrahuntur a cepite & ſkerda magna levetur, &c. 
Bract. lib. 3. uy 24. | 

Skicrries, (iſland or rock.) Patent granted to //7//iam 
French, Eſq. fora light-houle there, confirmed, 3 G0. 2+ 
|c. 36, | | | 
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a pariſh hath a vicat 


Sithcundman, Such a gentleman as had the office to 
lead the men of a town or pariſh, Leg. 1n. c. 56, Dug- 


alii caſu, alit genitura © liberi alit Thyghindi, alii Sixhindi, 


gold or ſilver is caſt out of the melting pot into long flat 


the flat bar, ſhaped as aforeſaid ; after which the reſidue | 


SQ G 


Skins. None ſhall take the wool from any ſheep-ſkin 


or lamb-ſkin, unleſs he make le 

&c, 5 Bl. £22. /. 1: | 
None ſhall buy ſkins but to make leather or parchment, 

of it, &c. 5 El.c. 22./. x. | 
Exportation of fkins and leather prohibited, 5 E!. c. 2. 


ather or parchment 4s it, 


4 "RES | 
Of ſheep-ſkins tawed permitted, 8 FH. c. 14+ 
None but artizan ſkinners ſhal} dreſs or export black 
coney-ſkins, 3 Fac. 1.c. 9 
Merchants fhall not buy coney-ſkins or morkins in 
ſmall quantities, 3 Fac. I. c, 9. 
Duty on ſkins imported, 9 Arn. c. 11. þo 1. 
Drawback of two-thirds on exportation, 6 mn. c. 11. 


© 39s | 
Additional duty on ſkins imported, .10 Ann. c. 26. /. 1. 
Drawback on exporter's oath that hides are marked, 
Io Ann. c. 26. /.5- See Leather. | 
Slade, (Sax. ed.) A long flat piece or ſlip of ground, 
Pratm wvocatum le ſlade, from the long and narrow form 
of it. Paroch. Antiq. p. 465+ 
Slander. See Aion. | 
Slaves. - There are no ſlaves in Erglard; one may 
be a villain here but not a ſlave. 2 Sa/k. 666. 


Slippa, A ſtircup : and there is a tenure of land by | 


holding the King's ſtirrup. Covell, edit. 1727. 
Slough-ſilver, (mentioned in Pat. 43 Ez. pag. 11.) 
A certain rent paid to the caſtle of Y/gmore, and 1s in 
teu of certain days work in harveſt, heretofore reſe:ved 
to the Lord from his tenants. Cowell, edit. 1727. 
Smalt, Is that of which painters make blue colour, 
Stat. 21 Fac. cap. 3. and Pat. 16 Feb. 16 Fac. 
Smoak-farthmgs, The pentecoſtals or cuſtomary obla- 
tions offered by the diſperſed inhabitants within a dioceſe, 
| when they made their proceſſion to the mother cathedral 
ehurch, came by degrees into a ſtanding annual rent, 
called ſmoak-farthings. Cowell, edit. 1727. 
Smoak-ſiiver. "There is /moat-ſulver, and ſmoak-penny 
paid to the miniſters of divers pariſhes, and to be paid in 


teu of tithe-wood ; or it may, as in many places at this 


day, be a continued payment of the Rome/cot or Peter- 
pence, Cowell, edit. 1727. 

Smuggling. See Cuftoms. _ h 

Snottering-ſilver. There was a cuſtom in the vil- 
lage of J/ylough, that all the ſervile tenants ſhould pay for 
their tenement a duty called ſ/nottering</ilver, 1. e. for 
each tenement, 1 den. ob. to the abbot of Colchbefter. 
Placit, 18 Ed. 1. | 

Snuf, The penalties of adulterating tobacco, ex 
tended to ſnuff, 5 Geo. 1. c. 11. /. 22. The duties on 
fnuff aſcertained, 12 Geo. 1.c. 26. See Tovarco. 


Soc, (Soca) According to Minſhew, is a word fſigni-| 


fying a power or liberty of juriſdiction ; whence our Law- 
Latin word ſeca, for a ſeigniory enfranchifed by the King, 
with liberty of holding a court of his /ocmen, or ſocagers, 
i. e. his tenants, whoſe tenure is ſince called /ccage. Cowell, 
edit. 1727. 
Sorcage, or 
ſoc, that is vomer, a coulter or plough-ſhare) Is a tenure 


| | 5 £2 ©: 
Soccage, (Socagium, from the French 


of lands by or for certain inferior ſervices of huſbandry. 


to be performed to the lord of the fee. Skene de Verbir, 
Signif. ſays, focage is a tenure of lands, when a man 1s in 

feoffed freely, without any ſervice, ward, relief, or mar- 
riage, and pays to his Lord ſuch duty as is called per:? 
ſerjeanty, &c. There is free ſocage, and baſe ſocage otherwiſe 
_ called villenage. And according to Bra#ton, ſocagium 
liberum eft, ubi fit ſervitium in denarits Dominis capitalibus 
& nihil inde emnino datur ad ſcutum & ſervitium Regis. 
"This free ſecage is alſo called common ſocage. Stat, 37 H. 
8, cap. 20. Other diviſions there are 1a our books, viz. 
Bratton, lib. 2. cap. 8. num. 3. Old Nut. Brev. fol. 94. 
and others. But by the ſtatute 12 Car. 2. cap. 24. all 
tenures ſhall be adjudged and taken to be turned into free 
and common ſocage. See Kennet's GloſJary, in Socage. his 
was a tenure of ſo large an extent, that L:ttelton tells us, 
all the lands in England, which were not held in knights 
ſervice, were held in ſocage. So that it ſeems the land 
was divided between theſe two tenures, and as they were 
_ of different natures, ſo the delcent of theſe lands was in 


b 


tenure, Kitchin fol. 81, Sokemans of baſe tenures, ibid, 


| Syocmen. The buſbandmen among our Saxon ancef. 


were fometimes obliged to cullomary duties for the ſer. 


| mill ; and there is bord-ſocome, where the tenants are 


of /zve to their Lord. 


privilege of tenants excuſed from cuſtomary burdens and 


| with ſuch liberty and privilege, as made the tenant a 


| - © JR 
'a different manner ; for the lands held in knights ſervice 
deſcended to the eldeſt ſon ; but theſe held in wileany ſo 
cagio, equally among all the ſons; yet if there was but 
one meſſuage, the eldeſt ſon was to have it, ſo as the re 
had the value of that mefſuage to be divided between 
them. Bratton, lib. 2, cap. 35, 30. 
Socmans, S:kemans, (Socmanni,) Are ſuch te. 
nants as hold their lands and tenements by /zcage tenure 
of which there are ſeveral kinds, viz. Sokemans of frank 


and Sokemans of ancient demeſne, which laſt ſeem Pro- 
perly to be called Sockmans, Cowell, edit. 1729, 


tors were of two forts ; one, that hired the Lord's out. 
land or tenementary land, like our farmers ; the other 
that tilled and manured his inland or demeſnes (yielding 
operam not cenſum, work not rent) and were thereupon 
called his /ocmen, or ploughmen. Spelman of Feuas, cap. 
7. But aſter the Conquelt, the proper ſockmauni, or ſoke 
manni, often mentioned in Domeſday, were thoſe tenants. 
who held by no fervile tenure, but commonly paid their 
rent as a /oke or ſign of freedom to the Lord, though chey 


vice and honour of their Lord. Cowell, edit, 1927. 
D.rna, (Saxon, Some) A privilege, or liberty, and 

franchiſe. 14, 7b. | fy 
Socome, Signifies a cuſtom of grinding at the Lord's 


bound to it ; and /ove-ſocome, where they 
Cowell, edit. 1727. 
©2domny. See Buggery. 

S. ke, Soc, Sob, Doca, Generally fignify ltherty or 


do it freely out 


impolitions. Sometimes ſoka, or ſoke, was thetercitory 
or precinet in which the chief Lord did exerciſe his ſac, 
ſake, or ſaka, his liberty of keeping court, or holding 
trials within his own /ſoke or juriſdiction. Sometimes it 
ſignified a payment or rent to the Lord for uſing his land 


focman, or freeholder, upon no other conditions than a 
quit-rent, Cowell, edit. 1727. | | 
=Svke-reeve, Seems to be the Lord's rent-gatherer in 
the /ote, or ſoken. Fleta lib. cap. 55. 

Salarium, An upper room, chamber, or garret, which 
in ſome parts of England is called a /ollar. Cowell, edit, 
1727. Paroch. Antig 325. _ TE | 

Soldiers, Not to be conveyed at the charge of the 
counties without wages, I Ed. 3. ff. 2. c. 7. 18 Ed, 
fl: 2: Go Jo: 4 Hl. 4: 6. 13» : | 

Allowances, granted to the ſoldiers that had ſerved 
King Henry the Fifth, 1 H. 6. c. 5. 

Where a ſoldier beyond the ſea is outlawed, if his 
captain 1s dead, the certificate of his executois or admi 
niſtrators ſhall be received, 2 H. 6 c. 9. 

A captain ſha!l not abate of his ſoldier's wages, which 
he. bath received, 18 .-6. c..18.. 57 BH. 7.c. 1. 3 i. 
$-.2&- 23 86. 0. 6-2: 

Soldiers deſerting within their term to be puniſhed 2s 
felons, 18 FF. 0.6 19.7 HH. J- tt, 3H. 8. G 5+ 
235 23 Ed; 0.5. 2./-.6. 2 Es 

Privileges granted to the King's tenants, that ſhall go 
with him to his wars, 14 &d. 4. c. 1. 4 H. 7. © 4 
TH. 7.c. 2,7% 3H-$:4. 4. 14&-156 MH. 8. 14: 

't he penalty of a ſoldier making away his horſe or har- 
neſs, 2 & 3 Ed.6: 2; þe 3; | 

'T he penalty of diſcharging a ſoldier, © 
wages, 4 & 5 Phil. & Mar. c. 3. /. 4 

Mifſbchaviour of officers and foliers to be puniſhed 
by the commander, 4 & 5 P.& M. c. 3 /. 6. | 

Each pariſh to be taxed for relief of tick and hurt {ol- 
diers and mariners, 35 E/,c. 4 39 El:c. 17. c 21. 43 
EL 6: 

Wandering ſoldiers and mariners to fettle themſelves 
to work, or be deemed felons without benefit of clergy, 
239 El. c. 17. | 

Soldiers enabled to excrciſe trades, 12 Car. 2. c. 16. 
12 Ann. fl. 1.c. 17. ' 22 Geo. 2.6.44. 3 Geo. 3. G& 0» 

So as not to prejudice rights of univerfities, 12 fun. 


fl. 1. 13e {+ 9. 22 G0. 2. £.44e» jo 2. 


r detaining his 


Executors 


$6 L 


}2 Ann. /t-. To' fo I 3.\/. 7 


» 


Executors of co'onels, &c. to pay ſoldiers preferably, | 


| Relief for: loyal officers and ſoldiers, 13& 14 Car. 2. | 


c. 8, 9. 15 Car. 2.c 3. | 

Soldiers nut to be quartered on the ſubjeQ without 
conſent, 31 Cor. 2.c. 1. 54 

AQts for puniſhing mutiny, &c. 1 Arn. ft. 2.7. 16, 
253 3 Ann c 20. 3& 4 Ann.c. 16. 


For recruiting the army, 2 & 3 Ann. c. 19. 4% ;| 
Ann. c. 10. 29 Gee. 2.6, 4+ 3o Geo. 2. c. 8, 3o Ger. 


2. 6-13 


Liſting ſoldiers for foreign ſervice prohibited, 12 Arn. 


.2 c. 11. Made felony without clergy, g Geo. 2, c. 30. 
Seducing ſoldiers to delert prohibited on pain of pil- 
lory, &c. 1 Geo. 1.c. 47. 3 Geo. 1, c. 2. f. 50, | 
Puniſhment of Papiſts inlifting, 1 Geo. 1. cap. 47. 
et 2, | ; 
y Offences againſt mutiny as excepted out of general 
pardon, 20:Geo. 2 Cc 52. /. 15, | Ee 


Foreign proteſtants may ſerve as officers or engineers | /? 
in America, to the number of fifty officers, and twenty 


engineers, 29 Geo. 2,c. 5. | 

For recruiting the army in America, 29 Geo. 2. c, 35* 

Foreign -troops brought over for the defence of Great 
Britain in 1757, to be quartered as Britiſh, 30 Geo. 2. 
G 2. 4-2 : ; 

Men impreſſed according to the aft not to be taken 


out of the ſ{crvice but for ſome criminal matter, 30 Geo. 


2.6. 8 [.-20- 


Mariners not liable to arreſts but for crimes, or debts | 


of the value of 10. 4 Geo. 3. c. 8. f. 37. | 
Dalet et Hebct. See Debrt ct &.vler. We ales 
Sole tenant, (Solus fenens,) Is he or ſhe that holds 


only in his or her own right, without any other joined : | 
for example, if a man and wife hold land for their lives, | 


the remainder to their fon, here the man dying, the Lord 
thall not have heriot, betauſe he dieth not {ole tenant. 
See Aitchin, fol. 1344. Rh | 

S9!!c1t02, (Solicitator, ) Is a man employed to take care 
of and follow ſuits depending in law or equity. Cowell, 
edit. 1727. See Attoney. - An an {oa 3 

Doidatum, In the-neuter gender Gignifies that abſolute 
right or propriety which a man bath in any thing. Cowell, 
edit. 1727. | | 

Sanus terrae. —— In communi terra Sanfii Martini 
ſunt cecc. are & dim. que factunt duos folines &' dim. 
D mejday. In which book, thisword is only uſed'in 
Kent, and no other county. Septem ſolini terr ſunt 
xvii. Carucate.. 1 Inſt. fol: 15. According to this 
_ computation ſelinus terre is about one hundred and fixty 
acres, and ſeven ſo/:ni are about one thouſand one hundred 


and twenty acres, which is leſs than ſeventeen carucate, | 


for at the loweſt carucara terre is one hundred acres. 
\ But my Lord Che was of opinion, that it did conſiſt of 
no certain number of acres. This word © ſolinus was 
probably from the Sax. /u/4 a plovgh, but what quantity 


of land this /o/in, ſulling, or ſwoling did contain, is not ſo | 


eaſily determined. It ſeems to- have been' the ſame with 
a plovghl-and ; ſo that in Domeſday book, je defendit pro 
uns ſolino, is, it-is taxed for one carucate or plough-land. 
Cowell, edit. 1727. | | 

Buller or Svlar, (Solarium,) A chamber or upper 
_ room. 14, 46. | | | 

- Helvendo eſſe, Is a term of art, fGignifying that a man 


hath wherewith to pay, -or, as we ſay, is a perſon ſolvent. 


Cowell, edit. 1727. | 

Sotvit an diem, Is a plca in aCtion of debt on a bond, 
bill, &:. that the money was paid at the day limited Mod. 
Co). 22. To a bond of thirty years ſtanding, the defen- 
Lint pleaded /elvit ad diem, relying on the preſumption; 
the plaintiff proved payment of intereſt two years aſter 
the day 3 this falfifies the plea : the defendant ſhould have 


pleaded upon the act for amendment of 'the Jaw, that| 
he paid the money aſter the day. 1 Strange 652. See| 


E'ayment. 

_ Doſutione feodt militis Parliamenti, and Solutione feodi 
Surgen!. Jartiauertt, Are writs whereby knights of 
the ſhire and. burgefſes may recover their allowance, if it 
be denied. Stat. 35 4 8. c« 11: | 


S O U 
Somerſet-houſe, Aſſured to Queen Charktte 
2 Geo. 3. c..1. 
Somerſetlh;ire, 
c. 23. See Filh. 
Don aſſault, Is a juſtification 


for life; 
Its fiſhery, how preſerved, r Fac. 1; 


in an action of aſſault 


and battery ; becauſe the plaintiff made the firſt aſſault, 


and what the defendant did was in his own defetice. 
| Lil. Abr. 523. See Aſſault and Battery, 

' Sontage, Was, 'accordin 
of forty ſhillings laid upon'e 
, Sope, Every one hundred wei 
pays 168. by flat. 2 J.& M. ſeſſ. 
every pound, 24, 10 Ann. cap. 1 
12 Ann. ft. 2.c. 9. . 1. 'And'h 
10 Ann, cap. 19. /. 1. 
2.0. 19. /« I. 

White aſhes not.to be ex 


2 


1g to Stow, pag. 284; a tax 
very knight's fee, ' 

ght of ſope imported; 
2. cap. 4+. f. 47. And 
9. /. 1- Anda penny, 
ome made, one penny, 
And one halfpenny, 12 Ann. ft. 


ported, 2 & 3 Ed. 6. 26. 


The duty laid on ſope, 10 Av. c. 19, made perpetual, 


and part © 
/ts 2. © Oc | F "IESq 
Drawback on ſope uſed in the woollen manufaCtures, 


To Ann: 19./.29. 12 Ann. fl. 2. c. 9: ſ. 16, 


the general fund, 3 Gez. 1.c. 79. 12 Ann. 


Barrel of (ope to contain two hundred and fifty-ſix 


pounds, every firkin ſixty-four 
the caſk, 1o nn; cap. Ig. /. 8. 
Penalty of ſwearing falſe, 10 
'Ann. fl. 2. c. 9. fe 18. 


pounds beſides the tare of 


Ann. &< 19. f. 31; I2 


Cake ſope need not be barrelled, 10 Ann. cap. 26. /, 


TAE: 


Duties laid by 12 An. ft. 2: c. « | 
Geo. 1. c. 4. in order to'be ſubſcribed into the South Sea 


g. made perpetual, 6 


fund, and the ſurplus mortgaged to the bank, by 2 Geo, 


$64 


Penalty on concealing ſope, 1 Geo. 
On' beginning to wotk without givin 
I. c. Jos [. 33. 


Lc 36: {. 14. 
g notice, 11 Geo. 


$ | Np” | 
Penalty on officer falſely admitting notice, 11 Geo. 1. 


Cc. JO. /« 38. 
|  Svphia,. 
gee Hing. 
 Soxcery. 


| *D021s accipiter, A for © 
granted to Robert de Hoſe, land in Berton of the honour 
'of Nottingham, to be held 
nobis reddendi 
MS. fol. 113. | 
; Sothaile, Miſtaken without doubt for Scatale: Cowell, 
edit. 1727. os | 


vee Cufioms, Funds, _ mn 
(Printeſs,) Natoralized, 4 4nn. c. 1 & 4. 


See Conjuration, Witchcraft. 
 S50zs. Inſums of money lent upon uſfuty, the prin- 
cipal was called ſors, as diſtinguiſhed from the intereſt. 
Pryn. Colleft, tom. þ. 161. 


| per ſervitium atct 
fingulis annis —— Cartular. S. 


r ſoar-hawk. King John 


itris ſori 
dmundi, 


Sotyjaga, Is an old word, which ſignifies hiſtory 2 
From the Sax. oth, verum, and ſaga, 1e/timontum ; for 


we derive 
' 4 » reed | 
 Dovercign, A piece of gold cu 
ſhillings fix pence in 1 H. 8. when, by indentureof the 
mint, a pound weight of gold of the old ſtandard was to 


be coined into twenty-four ſovereigns, In 34 Hen. 8. 


all hiſtories ſhould be true or true ſayings ; from hence 
our Engliſh. word ſoatbſayer. Cowell, edit. 


rent at twenty-two 


they coined ſovereigns at twenty ſhillings a-piece, and half 


Soin 2' Eliz. 


ſovereigns at ten ſhillings. In 4 Edw. 6. ſovereigns of gold 
at twenty-four ſhillings a-piete. In 6 Edw. 6 Soverergns 
at thirty ſhillings. 


Southampton, Its charter confirmed, &'c. 4 Fac. Is 


See South-Sea Company. 


c. 19. For improving the water-works there, 20 Geo. 2« 
c. 15, See Yarbours. 
South-\ra Ennnitie 3. 


South-Sea Bonds, Stealing them made felony, 2 Ges. 


2. C. 25. ſef?. 3; 
. ' Houth-Sea Company, 


Commanders 0 


9 Ann. c. 21. ſo 53- 


Eſtabliſhment of the South- 
$:a company and their fund, 9 Ann. c. 21. 3 Geo. I. 9. 
Their ſtock exempt from taxes, 9 Ann. c. 21+ /. 38. 

Company to have the places they ſhall poſſeſs, and the 
prizes taken, 9 Ann. c. 21. /. 50, 51. WY . 
| f ſhips to obey compgny's inſtruCEtions, 


No embargo on their ſhips, unleſs named, 9g Ann. cap- 


21. / $4: 


Not 


8: OW: 

| Not to interfere with the Zaft-India company's trade, ' 

Ann. c. 21. f. 58. El oy nel FRESTE 
' Their ſhips to paſs and repaſs through the fireights of | 
Magellan, 9 Ann. c. 21. /. <3. | 

Their {tock for the fiſhery, g Ann. c. 21+ /. 594 

The ſame perſons not to be direCtors of this company 
and of the Bank or [:dia company, 9 Ann. c. 21. /. 61. 

| Treaſurer of the navy, &c. may mortgage South-Sea 
itock ſor the public uſe, 10 Ann. c. 19 /- 185. | 

Their trade to continue fiotwithſtanding the redemp- 
tion of their fund, 10 Ann. c. 30, 

* Enlargement of the South-Sea funds, 1 Geo. 1. c. 21. 
5 Geo. 1.7. 19. 6 Geo. 1.c. 4. Not to purchaſe crown 
lands, hor lend money to the crown, ©6 Geo. 1. c. 4. ſet. 
66. ahones 2 I; OD 
Annuities of 600,000/. reduced to 500,cool. 3 Gee. 
I. 9. felt. | | | 
Ede annuities ſubſcribed into the Sorth-Sea ſtock, 
& (709. 45. c- 19: -, Ve Oe RE PEER 

Agreement with the S2uth-Sea company for redeeming 
the public debts, 6 Geo. 1. c. 4+ 

Exchequer bills made out tor: the Scuth-Seza company, 
© Gece 1. 10s - 2, ; 

For puniſhing the frauds of the South-Sea diceCtors, 
ce. 7 Geo. Is & t,"23 and 28, 8 Geo, le Ce 23- 9 


Geo. I... 23. 10 Geo. Is c, 14 13 Geo. 1. 22. 2 Geo. |. 


2» £s So 

For grafting their ſtock into the Bank and [zd:a com- 
pany, 7 Gev. 1.c. 5. TY | | | 

Diſcharge of their payments to: the public, 7 Geo. 1. 
' 8 ©, J<a 3+» 7. Geo, 1], ft. 2. 8 Geo. Ts, Co 20s |. 6. C- 
21, - 9 Le I. 10, 

Treaſury to r<Qtity certain miſtakes in South-Sea books, 
8 Geo: le. Co:'22. /o 2; | | 

Creation of the old Szuth-Seq annuities, 9 Geo. Is cap. 
CpP TRE 

Liberty for the South-Sea company to ſhip negroes at 
Malagaſcar, 13 Geo 1. c. 18. 


Redemptions of S:uth-Sea ſtock, 1 Geo. 2. ft. 2. c. 8. 


fe 19. 3 Geo. 2. c. 16. /. 4. 5 Geo. 2. c. 17. 
DireCtions for truſtees,: 3 Geo. 2. c. 16, /. 8. 
Quarterly deficiencies to be made good out of the ag- 

gregate fund, 3 Ge. 2. 20. f. 20. | 


* 


Seuth-Sea annuities out of ſinking 


_ Redemption of 
© 6.:34» 10 Geq. 2. 6:19e:/+-35- 
New South-Sca annutics created, 6 Geo. 2. c. 28, 
Reſtcained from iſſuing bonds without a 
6 Geo. 2. c. 28. . 26. 7 Geo. 2 c. 17. 
- Fund for their annuity ſupplied, 2 Ges. 2. c. 3. f. 60. 
| The company continued till the annuities ſhall be re- 
deemed, 24 Geo. 2. c. 2. fe 31. | | 
The company's annuity reduced, 24 Geo, 2. c. 11. 
Their ſervants embezzling their effects, made felony, 
24 Geo. 2. c. 11. f. J. | | 
The firſt and ſecond ſubſcribed South-Sea annuities to 
be conſolidated, 25 Geo. 2. c. 27. /. 26. 
The number of directors reduced to twenty-one, 26 
Geo. 2. c. 10. | | 
The King may be governor of the South-Sza company, 
1 Geo. 3. c. 5. | 
Southwark, The inhabitants of the ſtews there not 
to be returned on juries, 11 Hen. 6.c. 1, No market 
to be held in the High-ſtreet of Southwark, nor backney 
coaches, &c., to ply there, 28 Geo. 2. c. 9. Inſtead there- 
of * market to be held in a place called the Triangle. 28 
Ger. 2. c.23, JO Geo. 2. ZI. | 
Sowlegrone, An old name of the month February, fo 
called by the inhabitants of South IF ales, | 
Sowne, Is a word corrupted from the French ſouve- 
ues, 1. 6, remembered ; for the flat. 4 Hen. 5. cap. 7. in 
the original French hath Des eftreats nient ſouvenu, which 
by turning the two wv. into w, was ficſt made ſowen, and 
ſuch eſtreats and caſualties as are not to be remembered, 
run not in demand, that is, are not leviable; itis a word 
of art uſed in the Exchequer, where eftreats that ſowne 
z0t, are ſuch as the ſheriff by his- induſtry cannot get; 


fund, 4 Geo. 2.4. 5. Aud ſee © Geo 2. 25. 9 Geor2.| 


and e/reats that ſowne, are ſuch as be may gather. - 4 Par. | 


Inſt. fol. IC7. | 


general court, 


$..8-T 


F 2 1-roads (fot Spatharius) A ſword-bearer, Coweh, 
eatt. 1727» £ y 
£patae placitnm, Pleas of the ſword, or a court-mar. 
tial for the ſpeedy execution of Juſtice on military delin- 
quents, 1d. [5, 
 Spatularia, Is numbered amongſt the holy garments 
in the Monafl, 3. tom. pag. 331. viz. Cum alba, ami; 
flela, fanone ſpatulariis, & mariculariis, &c. ” 

Dpeaker of the Parliainent, Is an officer in that high 
court,'who is as it were the common mouth of the ret - 
and as that honourable aſſembly conſiſts of two houſes, 
lo there are two ſpeakers ; the one termed the Lord Speaker 
of the Houſe of Peers, and is molt commonly the Jorg 
Chancellor, or Lord Keeper of the Great Seal of England, 
The other (being a member of the Houſe of Commons) 
is called the Speaker of the Houſe of Commins ; both whoſe 
duties conſiſt in managing debates, putting queſtions 
and thereby colleCting the ſenſe of the houſes, paſting 
bills, ſeeing the orders of each houſe obſerved, &c, Se 
+ acliament. UA | 

Specialty, (Specialitas,) A bond, bill or ſuch like in- 
{itrument ; a writing or deed under the hand and ſeal of 
the parties. See 19 in, Abr. 487. 

Spectai Matter im Evidence. See General Jſſue, and 
Bro. tit. General Iſſue and Special Evidence 

 Dpeleum, The coil of a monk, mentioned in lms, 
lib. 3. | 
Dptcee, For garbling ſpices, 1 Fac. c. 19, Repealed 
6 Ann. c. 16. | | 

 Puty on ſpices imported, 6 & 7 W. 3. c. 7, Made 
pe: petual by 7 Ann, c. 7. and part of Bink tund: and 
the ſurplus part of the aggregate fund, 1 Geo. 1. c. 12. 

May be imported in Zrglifh ſhips whereof the maſter 
and vY thirds of the mariners are Zngiiſh, 6 & 5 I. 3, 
C7: fo 3 | 

Additional duty, 3 & 4 Ann. c, 4. made perpetual by 
7 Ann. c. 7. and part of bank fund: and the ſurplus part 
of the aggregate fund, 1 Geo. 1. c. 12. | 
F au duties on ſpices, raiſins, and ſnuff, 8 Ann. c. 7, 

LE WON Rs | | 
[ he duties laid by 8 An. c. 7. made perpetual by 6 
Geo. 1. c. 4+ in order to be ſubſcribed in S9uth- Sea ſtock. 

Long pepper not chargeable with the farther new duty 
of 15. 6d.” by 8 Ann.c. 7. g Ann. c. 6. [. 59. 

F Dirt in pepper, &c. to be deſtroyed, 10 Ann. c, 26. 
'fo 45+ ; | 

. Licences to import ſpices ſhall ſpecify the quantity and 
place of landing, 6 Gez. 1. c. 21. /. 45. NIN 

Spices packed 1n ſmall parcels forfeited, 6 Geo. 1. caps 
Mefo47e hank 

Duties on 
18. | 

Licences to import ſpices ſhall be delivered up at en- 
tering the thip, 8 Geo. 1. c. 18. /; 21. See Cuſtoms, 
Funds, Gzocery Wares. | | 

Spigurnel., Galfridus Spigurnel was by King Henry 
the Third appointed to be ſealer of his writs, and per- 
haps the firſt in that office. Therefore in after-times the 
perſons that enjoyed that office were called Spigurneis, 
Pat. 11. Hen. 3. m. 7, & Clauſe. 4 Edw. 1. dſo m. 6. 
bo ans Boun, Miles, filius domini Froncijci Boun, & 
Johanna uxr ejuſdem Fohannis concedunt al Ray | ſerjean* 
tiam ſuam ipftus capelle Regis, & officizm Spigurne!lorum 
ad ipſas ſpectans 3; que de Rege tenent in capite, Memo- 
ng. in Scaccar, Mich. 14 Edw. i, by Sir Fobn May- 
nard, | | 

Spinatium, Is that fort of veſſe] which we now call 
a pinnace : it is mentioned by Knighton, anno 1338. Ke- 
dierunt Normanni cum galets xil. & cum ofto ſpinaciis £42 
manu bene armata, 

Spudulae, Were thoſe three go!den pins which were 
uſed about the pall ;z and from thence /aindulatus hgnified 
to be zdorned with the archiepiſcopal pail. Du Freſne. 

 Spinfter, It is the addition ulually given to all un- 
married women, from the Viſcount's daughter downward. 
Yet Sir Edward Coke ſays, Generoſa is a good addition tor 
a gentiewoman, and that if they be named fp/n/fzr 1 any 
original writ, appeal, or indictinent, they may abate and 


ſpices aſcertained, 8. Geo. 1. c.1 5. ſed, In, 


quaſh the. fame. 2 {, fol. 698. | 
Spire 


_— 


$ T A 


- Spiritualities of @ Bilhop, ($piritualia Epiſcopi) \bent, ready to ſhoot at an 


Are thoſe profits which he receives as a Biſhop, not as a{b 


aron of the Parliament. Staundf. Pl. Cor. fel. 132, 
_ are the duties of his viſitation, his benefit growing 
from ordaining and inſtituting, prieſts, preſtation- money, 
that is, ſub/id'um charitativum, which upon reaſonable 


cauſe he may require of his clergy. Fohannes Gregor. de | f 


Benefic cap. 6. num. 9. and the beneft of his juriſdiftion, 
Jeachimus Stechanus de Fnriſd. lib. 4. cap. 14. num. 14. 
&: Cujtos of the Spiritialities . 
pittle-houſ?y, Mentioned in the aCt for ſubſidies, 15 
Car; 2. cap 9. Is a corruption from hoſpital, and Gg- 
nifies the ſame thing, or it may be taken from the Teu- 
tonic /pital, which denotes an hoſpital or alms houſe. 
\ Cowell, edit. 1727. | | 
Spoliation, (Spoliatio) Is a writ that lies for one in- 
cumbeat againſt another, in any caſe where the 1ight of 
' the patronage cometh not in debate as if a parſon be 
made a biſhop, and hath diſpenſation to keep his reQory, 
and afterwards the patron preſent another to the church, 
who is inſtituted and inducted. The biſhop ſhall have 
againſt this incumbent a writ of Spoliation in Court chrif- 
tian. F. N. B. fol. 36. Sce 19 Vin, Abr. 488. 
 Sponte oblata, A free gift and preſent to the King 
was anciently fo called. Cowel!, edit. 1927. 
£nreule, Signifies gifts, gratuities, ſalaries. Ut nec 
epiſ:opus nec abbas pro juſlitia factenda Sportulas contradic- 


8-T A 


y deer, or elſe ſtanding. cloſe 
A tree with greyhounds in a laſh, ready to flip. nar | 
edit. I727«c WY a | b 
Stadium, Ts in Domeſday-book accounted for a furlong 
of land, which. is the eighth part of a mile. 14. ib. 
Staft-herding, Is a right to fallow cattle within a 
Oreſt r Fon. Rep. 282. 

Stage-coaches, See Coaches. 

Stage-plays. See Nuiſance. | x 
Stamarius, A canon reſidentiary in a Cathedral 
church, Stagiaria, the reſidence to which he. was obliged ; 
lagiari, to keep ſuch reſidence, As in a ſtatute made 
in the chapter of Paul's,, 2 1d. Jul. amo 1319. They 
commonly put this diſtintion between re/identiarius and 
lagiarius ; every canon inſtalled to the rivileges and 
profits of refidence was refidentiarius, ee 1 while he ac- 
tually kept ſuch ſtated refidence, he was /tagiarius, or 


ftagionarius. The word flagium was likewiſe uſed for 


relidence, as Stagionarius poſlquam Stagium fuum in do- 
mubus eccleſice vicinis incepit, &:c Ib fol. 44. a. | 

Stagnes, (Stagna) Ponds, pools, or ſtanding waters, 
mentioned in 5 El:z, cap 21. ; 


F £tal-boat, * A kind of fiſher's boat, Stat. 27 Eliz, 


cap. 21. 


Sralkers, The going gently ſtep by ſtep to take game. 
None ſhall ſtalk with buſh or beaſt to any deer, except 


zas (i e. forbidden) accipiat, From hence St. Cyprian 
(Epi. 70, 71, 90+) calls thoſe clergymen Sportulantes 
fraires who "received ſuch gifts for their majntenance, 
which afterwards were called Prebende. Cowell, edit. 
1727. | 
Spouſal, The betrothing of a man or woman before 
marriage. See Eipouſals, | 
S5pouſe-breact, Adultery, or incontinence, oppoſed 
to ſimple fornicatior. 4 D. 1542, the Lady Kathe- 
rine was accuſed to the King of incontinent living, not 
' only before her marciage, but alſo of /pouſe-breach after 
| her marriage. Fox Af. Mon. wol. 2. pag. 540. b. 
Spullers of narn, Are tiers of yarn, to ſee if it be 
well ſpun, .and fit for the loom. Anno 1 Mar. Parl. 1. 
cap. 7. Spullers are thoſe that work at the /po/e, 1. e. 
Rota glomeratoria textorum, qua fila ratando conglomeran- 
tur, fays Dr. Skinner. | 
Snuc-roval, (Spurarium aureum) An ancient gold 
coin, Paroch. Ant'q. p. 321. 
 Squaile?, (mentioned in ſtat. 43 Eliz. cap. 10.) Is 
a note of faultineſs in the making of cloth. See Rewey. 
Sgivs, Prohibited and declared public nuiſances, 9g 
& 10 I. 3-6 7... | RED 
S5:avbing - of perſons is made felony without benefit of 
clergy, and puniſhed as murder, by ſtat. 1 Fac. 1. c. 8. 
Seed anflatyiycere | 
Stabiiia, It was a cuſtom in Normandy, that where 
a man in power claimed lands in the poſſeſhon of an in- 
ferior, he petitioned the Prince that it might be put into 
his hands till the right was decided ; and then he had a 
. writ which was called breve de ftabilia, To this a char- 
ter of Henry the firſt ſeems to allude, in Prynn, Lib. Angl. 
I tom, pag. 1204. vize Et cmnes decimas venationes pr a- 
| dilarum foreflarum excepta drcima iliins venationis que 
capta fuerit cum Stabilia in fore/la de IVindleſhore, . Cowell, 
cat. 1725 7 | | 
ARAAT AN venatioms, The driving deer to a ſtand, 
which is alſo called driving the wanlaſs, Cowell, edit. 


1727, 


£:ableſtand, Stabilis flatio, or rather flans in fabulo) 


Is one of the four evidences or preſumptions whereby a 
man is convicted, to intend the ſtealing the King's deer 
in the foreſt. Maunword, part 2. cap. 9 num. 9g. The 
other three are d1g-draw, ba. k- bear, and body-hand, This 
flableſland is, where a man is found in /ftabil: fatione, at 
his andirg in the foreſt with croſs bow, or long-bow 


Aion entered in an inferior court that holds plea of forty 
but iſſues no writ, or proceſs, or mandate, pays 
And | 

And 


Vor. II. N* 127. 


: | ——_— — H_—_—_ > <——__ 
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in his own foreft or park, under the penalty of 10/. ſtat. 
19 Hen. 7. c. 11. 

Dtallcrs, A kind of fiſhing-nets, mentioned 13 Rich, 
2 ſlat. I. cap. 20 & 19 Rich. 2. cap. 9. 

Stallage, (Stallagium, from the Sax. /lal. i. e. fas 
bulum, /latio,) The liberty or right of pitching or eret- 
ing falls in fair or market, or the nioney paid for the 
ſame. Cowell, edit. 1727. See Kennet's Gloſſary, 

Stallacius, Is mentioned by our hiſtorians, and ſig- 
nifies prefefum; the ſame officer whom we now call 
maſter of the horſe. Sometimes it hath been uſed for 
him who hath a (tall in a market. Cowell, edit. 1727. 

_ Dtamp-duties,, A tax on -proceedings in law, expired 
22 & 23 Car. 2: 6.90. - EN Fl 

Grant of a ſtamp-duty, 5 J/. & MM. c. 21: Conti- 
nued by 5 Ann. c. 19. and made perpuetual and part of 
the aggregate fund by 1 Geo. 1. c. 12. The ſecond {tamp- 
duty, 9 & 10 I. 3.c. 25. A third, 12 Ann. c. 2.c. 9. 
ſe 21. Another, 12 Geo. I. c. JJ» 23 Goe. 2«c. 35. 


Another, 2 Geo. 3. c. 36. &c. : | 
Exemptions from the ſtamp-duty, and the penalty leſ- 
ſened, 6 & 7 I}. 3. c. 12. | 


Proviſions to prevent frauds in the ſtamps, 1 Ann. fl. 


2. (+ 22e 


Admiſſions of freemen before 1 Dec. 1705, without 


ſtamps, made good, 4 Ann. c. 12. /. 8. 


Attornies not to incur any penalty of the ſtamp-aCts 


for the default of the other party, 5 Arn. c. 19. /. 29. 
Warrants of the Chief Juſtices in Eyre exempted from 
{tamp-duties, 10 Ann. c. 26. /. 74. | | 


1. The clauſes particularly relating to each inflrument 
charged with ſlamp-duties, reduced to an alphabetical me- 
thod. | 


2. Clauſes concerning the officers for the management of 


| /amp-dutzes. 


3» General clauſes relating to and enforcing the payment of 
ftamp- duties. | 


on the credit of the flamp-duties. 


r. The clauſes particularly re/ating to each inflrument 
charged with /tamp-duties, reduced to an alphabetical" me« 
thod. | 

AA of publick notary. See Notarial A7. 


[. $.d; 
ſhillings, | oo06 gW.& M.c. 2. [. 7 


— OO1 2 Geo. 1. c. 33. fe 3. 
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Adj udication 


Another, 30 Ges. 2.c. 19, Ariother, 32 Geo. 2. c. 35s + 


4. Clauſes for the ſecurity of thiſe who advanced money 


8-T A $-T-A 
= | | | l. s, d. | $ 

Adjudication in Scotland | —  _— _ P 2 3 10 Ann. < 19. ſ. 100, 
Andminſtration, Letters of eſtates above 20 /. value — —_ 50's W.& Mc. 21./. 3. 
And Fs nga Rn | —o50 g9&1w#H. 3. 25./. 19, 
Exceptions in favour of common ſoldiers and ſeamen, 5 7, & A. 

(21.6. '9 ©1060 F. 3-.c.28. [144 | | 
Admiralty-ſentence, attachment and relaxation thereof — — 050 $F,& M. c'21 {<3 
And mos ©; Om— cur — 050 g9& 10M. 3.c.25.,, 17. 
Warrant, monition, orperſonal decree _ Sims — 026 5#F.&  M.c.2n/. 3. 
And _ —_— . — — 026. 9& 10.3. 25./. 24. 
Libel, allegation, depoſition, anſwer, ſentence, or final decree — oo6 5W.&M. c. 21.7 3 

nd © oc OI: | — 006 g&1om.z. c. 25./. 36, 
Admiſſion into a Corporation, or Company nm———————_ —_— T7237 Geo. Js C. 46. ho 2. 
Into an inn of court, or Chancery, or matriculation — 0.7.0: STA $6 £4. 
And | — —_ Earn peanach — 010.9& 10. 3.c25./. 27. 
And into.inns of courts cn——— ————— —.20:0-'2 Geo. 3. c:36:/.- 2: 
'To a fellowſhip of the College of Phyſicians, or to take any office of 
. any court, not being an annual office under the value of ten c 20s 5F:;& M4. c. 21: /.3. &6& 

pounds per annums | 7 W. 3c 12.5, 

n —— UII —.2060 gWDoF.9.c 25:9; 16: : 
And — OA NS miCen: —2'0-0* -10. 20. * Ce Fr of y 
 Aamittance to a copyho'd eſtate. See Copyhold. | 
Advertiſement in weekly papers | — Tn — 0: 0:10: MH. c.19. ror: 
And ' Mp : | —-:0 I 0: 30 Ge; 2. 5-19: 7; 
Printer not paying the duty in time, forfeits treble ſum =_ 10 Ann. c. 19. /. 118. 
Advertiſements in periodical pamphlets, publiſhed at a greater inter- ? A G 

val than a week, pays | | 0.2.0 : 30. $i: 6&.1he fo 

Affidavit, and copies thereof, pay — — oob6b 5g W.& M.c.21.F[. 3. 

And — — — 006 g@& 1olP. 3.c. 25. /. 28, 29. 
And — — TE — oo6 32 Gee. 2.c. 35. /. 2, 3. 
Affidavit of plaintiff's cauſe of aCtion pays as other aſhdavits OI 12 Geo, 1.c. 29. [. 2. 


Exceptions in favour of affidavits concerning burying in woollen, and thoſe taken before cuſt9m-houſe officers, or 
Juſtices of the Peace, or commithoners for raiſing the King's duties, 5 W. & 1. c.21./. 3. gt 10.1. 3, 
co 25« fe 28. 32 G9. 2. G& 35. Jo 2. And thoſe made for the allowance of dutics on {ſoap uſed in the woollen 
manufaCEture, 10 Ann. c. 19, /« 29, 30. 12 Ann. ft. c. 2. c. 9. /. 16, 17. | 

What payable for affiiavits of performance of quarentine, 9 Ann. c. 2. /. b, 7. 

 Ale-licence. See Licence. | 


5s IV. & Me. c. 21. 3 


Allegation in the ſpiritual, or admiralty-court, and copy thereof, pays © © 6 > 

And — —-0.06 g& 10, 3. c'25./. 36. 
Almanack for one year printed on one fide of paper, pays — — 001 g Am, 23 {. 2% 

And | m— en Epics — OO 1 30 Geez. 2.c. 19. /. 1. 

Other almanacks for one year, pay — — 002 9 Anm.c. 23. [. 23. 

And : -- —_— ) *- ;_© pins | —__—_ — 002 3 Gen. 2.c. 19 /.1, | 
Thoſe for more years pay for three years, 9 Ann. c. 23. f. 23. & 53. and the additional duty for every year, 3 Ge. 


2. Co I9. / I, ' Ss 
What book to be deemed an almanack, 10 Ann. c. 19. /. 175. 


One ſheet only needs to be ſtamped, 9g Ann. c. 23. /. 26, EY 

Proviſoes in favour of almanacks in bibles and common prayer books, and faving the rights of proprietors of al- 

 manacks, 9 Ann. c. 25. ſ. 52,53. | 

What ſecurity is to be taken for payment of the duty on paper delivered to the printers of almanacks, and what 
allowance 1s to be made for the copies of ſuch almanacks as ſhall be biought to the commiſſioners, 9 Ann, 


c. 23. þ. 38. TEN | 
Anſwer in court of equity pays — — o10 5W.&M.c.2n./. 3. 
And. —_——— .  —_—_—— pits — 01.0 9& 107. 3.c.25./. 26, 
Copy thereof _—_— TITAN ns - 001:5W.& M.c. 213: 
And — G—_— —. —— 001: 9& 10m, 3. & 25. /: 40» 
And w—_ — — O01 32 Geo 2c 35. [. 8. 
Appeal from the court of admirality, arches, or prerogative court of | 200.5W.& Mc 21.5 
Canterbury or York, pays | | | CELL « Co Zle þo 3þ 
" "And : — — —  =_ _=_-.Þ.20oo gygT1oV.z.c. 25. /. lt. 
And ſuch appeal, and every appeal from the admiralty of Scotland, pays 20 0 12 Ann. ft, 2.5. g /.21, 
For Writs of Appeal, ſee Writ. | | pe ey, 
Appearance on ſpecial bail pays  —— — — o10o 5H.&S M.c. 21. /[. 3. 
And | RA Re SIE Eh — O1o 9E 200 £625 f 25% _ = 
| On common bail, or without bail, ann ", — o0o6 1 To W. "WY an fb Fo 
And © FE WIEN Ba 5 nilwioyhwnis | — 006 4 Anmn.c. 12. /. 9. 
And —— — — — 0 0 6 32 Gee. 2. c. 35./e 4. 


_ Penalty for not entering or filing an appezrance within the time limited by the ſtatutes, 5 7. & Md. c. 21. þ« 3-9. 
& 10: 3.25. [+ 33+ | | 

Apprentices Te oy in the pound for 5ol. or under, and one ſhilling for more, 8 Ann. c. 9. /. 32. 4 

On pain of 50 /. 9 Arn. c. 21. f. 66. And double the duty, 18 Ceo. 2. c. 22+ /. 24+ by 

The time of payment enlarged by ſeveral ſtatutes, 9 Ann. c. 21. ſe 65. 12 Ana. ft. 2.c. 9. /. 31. 6 Geo. I, c. 11. 
fe 52. 7 Geo. 1. ft. 1. c. 20. ſ. 30 B Geo. 1.c.2.f. 38, 11 Geo. 1.c. 8. f. 24. 18 Gee. 2. c. 22. /.24.: 27 
Geo. 2.c. 16. /. 5. 28 Geo. 2. 4.19. f. G6 - | 

Things given with apprentices, not being money, how to be valued, 8 Ann. c. g. /. 45. | 

The indenture to bear date when executed, and to ſpeciſy the ſum given, on pain of double the ſum, 8 4nn, 


"8 | | 
And j- he apprentice's being diſabled from following his trade, &c, 8 Ann. c. 9 /. 29. 


And 


9: T-- & 4,4.4 


And of the indentures being no evidence, 8 Ann. c. 9. 43. /. 
Within what Wins (9. be prapght to voy office and Ramgad, and the duty when to be paid, 8 Aon, 6 ge + 36, 


3 


37 39» 
Penalties on n non-payment. of appfenticeſhips duties to. be diſcharged on payment ea double duties, 20 > Go. 2: & 


LL *\+* ' 
Encouragement. to apprentices paying the duty jn the maſter's default, 18 Gee. 2. C. 22, ſ. 2 5. 20 " a 2: 45. F, ; 
Proviſions in favour of indentures for:binding poor children a rentices, *y 5" 
4 12 An, fe 2.c.9./,22, Se Cn "DS" PP , © Haortodls Go ef pA C 4 4 
Aſſurance. See Policy. | 
Aſſurance corporation bonds exempt from ſtamp duties, 6 Geo, Ic. 18. 8. 
Attachment from-the caurt of admirally. See Admiraliy.” as 
Attorney, what fopey dorihis MleuRranee. Hee i 


& . 
Letters of attorney pay tn aa v8: 5 I. i& Af ie, 23 E 3 
And ng CEN gy m—_. - 0. FF % & 25: ſe 37. | 
a apt Os. qi Py — 006 12 Am.fl.2.c.g. {. 21. 
n p< apoing TL Ng ANEANEAY i, © 3 9” Ges * 4+ Co Qi . 
Bail. See Atari. Eo OY ++ * 
Bail-bond may be aſſigned, but. not ſued before it is s ſtamped, 4 Ann, c. 16./. 20. : | 


Bank ſecurities. exempt. from; ſtamp duties, 3 Geo. 1. c, 8. /« 39. 
Barrifler. . See Degrees, 


Mc. of arts not chargeable with the duty of 40s. 6 & 7 IV, Z-c. 12 'y 3. 9 & 10 IF, Jo C 2 5, 5 TAY Ann. 


. 2. lo 9- /. 22. | 
EY in Eauity pays Minn — — co I. & M.c. 21./. 2. 
Ad a gw — mmm — 010 g9& wW.z;.c. 25. /. 26. 
Copy - Gy <———_ '— 001 $#,& Mcc. 21. [ 
ned OR FEI — — —'0017%7g& 10Þ». 3.c 25. /, 40: 
And gore, —— — O'0'1 '32 Geo. wy 6.356: $+..: 
Bills of Exchange, or of ' fees, or parcels, &c, pay nothing, 5. & M.c.21.f. 5 9 &10W.3. c. 25. [ce 4% 
ns 2/5 — — 004 9 Am. : 23. [+ 23, 
Bil! of 1iddleſex. See Writ. IO 322-2 
Bind pays | — | — — 006 $IW. & MM. c. 21. h 3 
"And * ih | — ne — o0o6 hed 107.7. ce. 25. i # 37. 
And © — — — — "0706 art 2.c.9./..21. 
And — — Feng — '0:1' 6 ' Ja:Geo: 24 19. fel, 
5 Wi& M. c. 21, [. 7: 
Brief for colleQting chafity,. pays the e kingle duty of forty dilings 200 bi: Io W. 3.c. 25. to Ta | 
| | 12 Ann, ft. 2. 6 9. h 22. 
Capias. See Writ, | | | 
Cards pr ns pay — — — - \— 006 9 Ann. c. 23» ſ. 39. 
And — — — 06: 29 'Gev. 2+ 4.13. /. 1. 
_ Certificate on degrees. See Degrees. | 
Certificate on marriage, pays | — — 050 { if A. J v9 es 's bY /\ 


Proviſo in favour-of ſeamens widows, 6 & 7. 3. c. 12.5 2c: 
Certificates for drawbacks, pay — oo8 9g os. C23, &- 23. 
Proviſo in favour of certificates concerning ſoap uſed in woollen works, © 10-Ann. cc 19. ys I+-- 12 Ann, uM. 2. 
6+ 9- jo . 30, 17. TIE 
Certificates for perſormance of guarentine, what to Pay 9 Ann. oe 2 foe 
Certiorari See Writ. 


Charter party in England, pays — — — 00 6 1 W.& ;M.c. 21. T. 3 
And — —— — 006 g9&@10.W. 3.c.25./. 37+ 
And in Great Britian  —— — i. go 6'42 Anne ft. 2. C9, I 21. 
Cinque ports... See Admiralty, ee # 
| | $W.& M.c21./. 3. | 
Circuit pardon pays —— ISA ZIONS CHI 2 00 + '9 &. IO FJ, Zo» Co 25. /o 33 50. 
OR 7 TO 12; Ann.ft. 2.c. 9./. 21, 
Citation in eccleſiaſtical courts, . pays — — —- 006 5W.& M.c.21./. 3 
And —_ — | —_ — 006 g9& 10W. 3,c.2 abs 
And--.---. | — — — Oo 6 12 Gee. 1. c, 33. 
Copy thereof — — | — — 006 5W.& Mo 21. /. 3. 
And | — — — '— 006 gt 19 I. 3. c. 25. h 36. 
Clare conflat in Scotland, pays | — — O02 3-- IO Ann, c. 19. /-. 100. 


Clerks admittance. See Admiſſion. 4 
Clerks indentures, arc liable to the ſame duties as apprentices "y PIER? for which ſee Apprentice. £ 
Cognition of heirs in Scotland, pays — — $33 done. '&- 19. /« 100. 
Collatton. Dyee Preſentation. | | 


«+ Vr+75 <—j 
# 


Commiſſion eccleſiaſtical not otherwiſe charged, pays — 2 6 p WW. GW M. C. 21. / J- 

And | a——_—_— — — o26 Sm 3 $6.34 24 
Commiſſions of rebellion F not pay as. letters patent - - — "LR 12 Ann.;/t, A *e 7 Eh 4 
Common Recovery. See Writ. | 
Contra#t or other obligatory inſtrument, pays | — — oob6b 5V. & IM. < 21« /. 3» 
And a — = — 0 0 6. 9 C0: 3 4 25; þ 37: 
And if a deed — — — — '006 12'Anm, fl. 2.9. [. 21 
Copy of a record or other procergyngs at W: = rm pays —-i0 0-6 :,5:H, 5 M. c 21. [. 2. 
And © — — — 006 98 10 WM 3.4.25. 35: 


Of 


.. And 


S T A' 


Y' TX 


yu hes TY 1, WR RE De gon o_—_ — oor 5W.&M.c.21./. 0. 
Cop yhold forrenciony or copies, a are neither ahkia IV. & M. Gio 3 Yo. tf «5+ <> Ide. f ; 
on x Ops" ries , s norg& 10JF. WF IF. 3. c. 12.  /- 2. 9 & 
Bur-ſuch-ſurrenders, . copies. and admittances except to the uſe of a 10 Ann. «. 
will, or to a cuſtom-right or tenant-right eſtate, pa — © 2.3 15 19 160; 
Covenant, See Hi. , EM OP fl WY or /. 48. 
County palatine and duchy of Lanceſier letters patent, or exemplifi- 
P5 wn of the ſame, pay __ "ON ited I 200 5W.&@M.c 21./, 3. 
nd —_— — 200 9&@ rwoW. qc. v;. 
And — —— —_ — 200-12 Ann {i 2. c: »7; 21. 
Grants of profits under the ſeat of the faid duchy or county pay — 200 5W.& M.c.21./. 3. 
A— mm OE — 0 YM 63 2. 
Proceſs from counties palain pays F = 0.00: 5 FF. W% "a f. 
And — —— — — 006 g&1oMFP. 3. 25./. 13. 
Cujtem-right ſurrender to a copybota, See Cepyhold. | de . 
Detlentures for draw-backs. See Certificates. EE S | 
"women and copy pay — — 06x $ w ef x CG ffs - 
nd | —— — 001 90& 10 Co'2 8. 
D:cree or diſmifſion of a court of equity. — 0:06: 6 W.& M. x4 21. yan 
And = 0&0 FR-CELAnYs TOR OP 
Decree in the admiralty, or cinqueeports. See Adgur ally. 
Dedimus poteflatem. See Writ. , 
Deed inrolled, pays —— —— — — 0 $65.8 A: co 21. Wy | 
Exempred from ſurther duties by. 9 & 104. 3. c 25. þ..52. | 
| Indentures, or deeds not otherwiſe charged, pav — VO060 677. & MM. & 21s fe 2, 
And unlefs they are made for binding pariſh children apprentices 9006 9 &10 W. & A. 3. c. 25. /. 30. 
And all deeds inGreat Bri _ not otherwiſe charged by 12 Ann. ex- | 
cept bail-bonds and aſhgnments thereof, and apprentices inden- L o©'o 6 A. 
tures of poor or cnn children, and deeds in Scotland charged NT vE tn. Be bs 9-/ TY 
5 _ the duty of 25. 34. — —_ t 
. | wap — — O 10 JGeo. 2: 19. [. 1. 
And if ingroſſed without being ſtamped, not to be evidence with- | 0 3 Pray & M. 7 F c 
+ out payment of the farther {urn of | | — c  HeBenty:, 3h c. 21. fe Ile 
And —_— — 10900 9g@& 1oW.3.c.25 [ c0. 
Degree in the two univerſites, or inns of court, pays — 200 j $7. & Fc. "ud 3: 
®* lo&0W.3.cc25./. 51. 


Exception 1 in favour of batchelors of arts, 6 & SnkF Ws 632+ þo:.3 2, 10 FF. 3. c. 25. /. 51. 


Depsſitions taken in the court of equity by commiſſion, pay 
And 


 Demurrer in law and copy thereof pay |, 
And. _ SES ts 
In equity : —_—_— — SOOT Ka Wer 
And — — c— Ls 
Copy thereof —_— — — nw 
And. | — enprroin—ns | — — PIN 
And wy 


Depoſitions in Chancery (except paper draughts by commiſſion <4 ; 


——— —— 


fore engroſſed) 
Copies of depoſitions, and depoſitions not taken by commiſſion, py. 
And —_ | 
And 045 nan ? ATT 
; Depofttions i ir the vceleGaſtical, adegiralty; or _ port courts, _ 


and copies thereof, . © Pay 
And _ ** 

| Dice per pair pay. 

And 


RS, I 2 Saree — 
———— 


entw———_—_— 


Diſmiſſn. See Decree. 

Diſpenſation from the archbiſhop, or r maſtr of the ekies, pays: ons 
And | —— Cmmo——_ — 
D: ration. See Preſoitation. 


 Drautack. See Certificate. 
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SW. &S Mic21./. 3. 

9 & 10/F. 3.c. wh 38, 39- 
32 Geo. 2. c. 35. /« 9. 10. 
5. & M.c. 21. |. 3. 

'9 & 10”. 3.6. 25-/. 4%, 
SHF.&S M c. 21./. 3. 

9& 10.3. c.25./. 39. 
32 Geo. 2.c. 25. /. 8. 

5 W.&S M.c. 21. /. 3. 

g9& 10 MF. 3.c.25./. 26. 


32 Geo. 2.c. 35. [. 8. 


5s PF. & M.c. 21. /. 3. 
9 & 10 /F. 3. c. 25. . 40. 
. Z2 Geds.'2: c--35--þ- B: 


6 5W.& M.c. 21./. 3. 


6 9& 10M. 3. fe 25+ /..36- 


oO 9 Ann. c. 23. /. 39. 
O 29 Geo, 2. 13. /.1. 


o 5W.& M.c 21./. 3. 
o g9& oW.3.c. 25./.8. 
©...12. 008; Þ 8+ 6: oj Ute 


EPS 0nS:? 
5. doe ate of 


"M.-4. oe; [6g 
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Kcelejiaſtical courts, Tnfiriements and ins, See the Duties on 1 the ſeveral inftruments. 


| Entry of aftions. See Attion, © 
Entry þ writsof error. See [ſ/rit. 
Ecemplificaticns of leters patent. 'See Grants. 
E xemplification: under ſeal of any court, pays 
And 

See I/rit. 


Fine. 


Grants by the King under the Great ſeal of the dutchy or county fr Þ 


| ; | 


palatine of Lancaſter, of any honour, dignity, promotion, fran- 
chiſe, or privilege, and exemplifications thereof, pay , 


And 
And 


o 5 W.& M.c.21./. 3. 
o 9& 10/7. 3. CS IG 


200 5W.& M.c.21./. 3 


o 9&10VW. 3. 25. /. 2. 


wi 
2 I2 Ann. ft. 2. cg. fe 21, 


O 
Oo 0 


Grant 


| L A 
* of an form exceeditig 1601. ke the reat or privy »ſeal, Cy POT OR Oy hv hes 08 
tl, <Qied to the great-ſeal, 7 Bok privy _- oo 5W.& Mc 21.3. 
| Sm I —_, 7 _ 200 g& 1oVWV.3. C. 25. fo 4e 
'y ſuch grant under the.great ſeal of Setlond — — 200 12 Anm./l.2.c.9. ſ. 21. 
/ grant of office or employment above Wh fer annum — 26'0 5W.& MM. 21. fe "Ha 
= PE L— ' _ — 200 o&roW.3.c.25./.5. 
{ every ſuch orant in Great Britain pays — —. 4 0.0 mh Ann. ft. 2, C. 9. /. 1 "il 
rant under the great-ſeal, Exechquer, ' duchy *county palatine, * 
os privy-ſeal, of lands in 06 8 or for years, or other grarits of { 2 0'0 5 I. & M.c "oe 21. 7% 3 
profits not particularly charged. — _ | 
\nd — — — 200 gf oP? 3s hed "x 
/ beas Corpus. See Brit. JNEES. 08 BA LY Wo * : i 
7 lentures, See Deeds and nes | bf Ts Fes Pe EI LEN 795 | 
Iytitution po. | | OO — T1 — 050 tg W. &@ 1M. (. 21 f 9 
And — — — 050 g9&10W,; 3. (<2 
And _ — --.0.56-Q 12 tm. /t. 2.6. og Fa 
Inititution, or licence, by the preſbyters 1 in Scatland | — — oO 5'0 12 Am. ft. 2c 7 «/ 12. md = 
Interrogatories in equity — © — i 2 ONE; 7 he —= 010.5 W.& M. c. 21. /. 3», | 
Sat 455-3 — —  h— — 010 g9& r0VF. 3- © 25. FR” | 
Covy | — I _ — 00nrn SME md an of 
And | _ —- 001 9&10MW.3.c. 25. /. 40. 
And = \ Gia " " /— 001 32-Geo. 2, cc 35. /. 8. | 
Inventory extibired' in  ceclefatical adinttaley; or cinque port courts 006 5H.©& MM. Co. 21. / "PIR 
Abd... -- — — 006 g&1W.3.c. x7 36. 
Copv thereof \. — _— 6 5 IW. & M. c. 2ts þ. 3» 
Fu DEE ES er RrEe n” BS. vs ALD, 25. /« 36, 
udoment ed. in. an court at W:ftmin er” — — 020.5xY, «Co 21 /. 8. rn 3<þ 
Js jon ! p Go te —— —_— O23 6 2 & 10 P. + Co ab; k 7x 
Kalendar. '\See' Alhanact, Ed Te nr rs OG 2 I: A * 
Lading Bl OO ma NY — 604 9 Anm.c. 23 /.3. k es 
Latitat I - | —_ | — A — 0006 SW. & a = £7. 5 
And Ps es ON 0 ——— ops —" 005 ELK © 25. fe. 30>... : 
And m—  ___ tp IRE ——_ FIRE = CE. tos v So fs 33/4 I Mb 1 
Leaſe. - -See  Preb ) SR Tp Sat ans + 
Letters patent, letters rf. attorney « ol admin Iſration. See Brig Count nty P alatine, Grant, dninifration, Attgrny. 
Letters of mbrt © ad, — — EY © 5 & '5' & C21 Fe 3+ 
Sat EE NS EN £ FS — 050 g& 10W. 3. 25./. 18. 
An. Eo tbh et 0 es om p36 ee ono: 
tbel and' c there — ..  —_— .-- 00 6. :S MY Mc, 21: fog. 
LT opy of: pays,” 3 - : — 006 g& 10.IWW. 3. 25./. 36 . 
Licence by an ecdlefaticl court; or' ordinary | Oz \="6586 '5P.& Ma 2 /. 
And eras ala 1/39: 670 50102 ON 7 & to W. 3. c. 25. x7 
FLrT . TCR EE -E-T TR, +1 2 49 +4 i } bo. il © 5 6) 12 Ant. ft, 3, "Ig Ode 10-41 RD, 
By the preſbytery in Scotland, except to tutors' and ate o, @ 5 o 12 Anh. x; 3 Co Ra oi oil 
Licence of marrige exetnpt from the duties gratited by g'& 10 W.: 4. te 25, TA 53+ Penalties for varring: wy 
out licence, or bans in England, 4 & 8 W. 4. e. 35. h r, 2, bo "10 Ann. c. of. 176, T77, 1 178. 
Or for being ſo married, 5 & 8. 3. rc. 35: h 4- ub | 
_ Licence for retailing wine _ — F403 Ann, c.23. J. 23. 4991972 4/4 
And where no other licence is taken out © ——  =— 50 : 30 T2. 2.c. 19. /. 1 pA 
Where a licence for retailing ale, &. is taken out ——— fo $'o'b 3o& Geo. 2, c. 19. þe r Wat odys = 
Where a licence for retailing ſpirituous: liquors i 1s taken out wo 


; * 2.41 #1: Ss 1 
For retailing ale, &c. * TT, m 0024. 5 
Penalties' on perſons taking recognizances of ſellers lers of alc without © firſt cauftiig* ftatnp lic 4 to be as out, 
6 Geo. 1. c.21. fo 5b. 


Licences for keeping ale-houſes on the military roads in Scotland, exerted, 29 Che, 2, ce 12+ /- th. 
Mandate, See Writ. 


_ FT " IP ESEY IIA \ \ 
Marriage licence or certificate, See Licence, Certificate. | KO js EEO pe 
Marſhal court. - See | panes Ky gs tut a 975 M0 | 
Matriculation ws 28 "OW, RF es | : TT ond. 0-4 Q--: I, & TM. c. 21 / Js 4 
Ana > ' ; - a} Gn : — WW. & IO I. J-+ "Pp 25. /. 27. 4 


Maonition, or perſonal decree in the admiralty, or cinque ports. "See Admiralty. 


Nun, or citation inthe eccleſiaftical courts, and copies of them my 5 & 10 W.'3. c 28. /. 36. 
prong c— Y: — 0 0.8 =Y to. Is C 33+ * 3+ 


News- -papers. See Pamphlets. 

Ni}; prius. See Poſtea. | 

Netarial act vi m—— — O 
nd ; dls FRE. _ c | — May REIT © 

Novodamus- in Scotland ln, nes. 0.2 3; "To Ann, c. 19. 'Y | og. 
Officers et ſea pay the ſame as thoſe at "a 6 & 7 JW. 3. c. 12 o[.6. 9& 

| Orders, See Rules. | 

Or iginal writs: See F/rit. pts , 

Orizinal inſtruments of ſurrender, or' reſignation of vette en | 
rights ; z. Original retour of ſervice of heirs, original ſeifin ; _Orl- O 2 3 10 > dun, 6-29. hi 190. L174, 
 ginal inſtruments of' ſurrender, or reſi Iynation 3 ſervice or cog- % "4 "ad 


? s 
. th , 1874 IS { Mi 2413 Tacks 


P—__— CES 


- \ \þ vs A IF -: 


nition of PET PT, MSI OP I Wo 4 erg Mil) "#2 OI; 
Palatine. See: County, © LF $751 4 $i | 


NE ng ar are eto ii 234106 226 
Vot. I, N* 127, | 3 A Pamphlets 


F225 431130 C340 W349 8 


_- Tt A | S I & 
j | 


"ly | 
Pampble: 5, and news papers of half a thee, or leſs, pay, —, © © 0z Io Ann.c. 19. /. 101, 
| Larger than half, not'exceeding one ſheet, pay  S_—_— -0 00. . 84. 

And —= © 0 OF 3 Gee 2.0. 19. /. 1, 
Larger than one ſheet and not exceeding fix in oavo, or ewelve | in quarto, or twenty in folio, pay 2 s. 

ſheet in 6ne-printed-copy, 10 Ann. c-19. /. 101. 

Clauſes ſhewing how and under what penalties ſuch papers are to be ſtamped before _ are printed, I0 Ann, c. 19, 

« 104,10 
at pririted Jopiea to be brought to the office and entered, 19, Ann. c. 19% L III. 

And under what penalties, 10 Ann. c. 19. /. 112, 113. 

Pamphlets unſold; how to be cancelled, and the like number of lheets ſtamped duty free to be exchanged for 
them, 10 Ann. c. I9./ ſe 114 +» 

dec news papers acogr? not be deemed pamphlets, &c. 11 Gee.t, ce B. fe 13, 14, 15. 

ardons of crime, or forfeiture, reprieve, or rclaxation trom fine, | bet Yo | 

corporal puniſhment, or other. forſeiture | | as SW.9Y AM. c.21 FL go 
And all but circuit or Newgate pardons, and every ſuch re axation, : 

&c. pay the farther Ts of; : F | c 200 9g9& 10M 3..25./. 3. 50, 
And if the relaxation be of a fine, &c. above 100l,. — 200 12 Ann. fl. 2. 9./. 21. 
Parliament (aQts of,) proclamations, forms of prayer, a&ts of ſtate, matters printed by either Houſe of Parliament, 

ſchool books, books of piety, ms bills of SHI exported and imported, and bills of mortality, are ExCexpted, 

10 Ann. c. 19. f, 102. —_— 2 | 


for ev ery 


Paſſport - — 006 5 IV. t& M. c..21. Fe Jo 

And *- | _— —_ 00 0. 9 T1013 c. 254-37. 
And ON eh np On — — 0.0 0:12 dm M. Þ 6 OA Bn: 
Patents. See Brief, Grant. OW 

Phyficians admittance to the college, pays — — 200 5gI/.& M. c. 21. ſe 2. 

And ; _—_— | | — — 200 g& 1oWH.3.c.25./.9. 
And *<- —. — — 200 12 An. fl. 2. Cc. Q-fo2l. 
Pleadings in ave {ap copy therepf ,, — ..— oo: 5W.& M.c. 21. /. 3. 

And * — —— — — 001 g & 10M. 3.6 25-/. 38, 39+ 
And — | —__ — — OO1I 32 Geo. 2. c. 9, 10. 

Pleadings i in equity - — | — — 01 0.5 F.& Mc. 21}. 3- 

And Xe | — _ .— O10 S TIS= S633 6 26, 
And copies'\ — — OO 1 32 Geo. 2.c. 35. 

And all oleditinnge bn law” and oy are to be Writ as uſual, O W. & M. c. 21. /. 1 5: 9 & 10 "Ip. J- & 25+ 
plies te «ſugance | in  Bpolond, pays. >." : —_- 000 4 W.& Me. £21, «. 3- 

And ,--. —_ .— 006. 9& 10W. 3.c. 25.-/. 37. 
And nm  — =2:.0 0.6 12 Ann. fl..2.c. 9. . 21. 


And if wikis the bills of monatity- - _— — O02 4 gy Es F- *7s 68. 
Clauſes for ſecuring the payment; of the dutics on policies of afurance,, 10 Aun. c, 2b. ſ.71, 72, 73s © 
Policy to be made ot within three days after the aſſurance, on pain of 100/. 11 Geo. 1. c, 30. fe 44- | 
By fiat.'s Geo: 3. c Porn ſet, "00 enacted, that from and after 5 July, 1765, where.the properties of more 
than one perſon, & c. in a ſhip or cargo, or both, ſhall be afſured for upwards of, 1004. in'the: ſame policy, the po- 
. licy is void, and the, premium remains to the inſurer; and in like ;manner, in caſe of- any additional aſſurance 
not-duly ſtampy, ; provided any number may be aſſured on one policy, with five ſtamps of 55, each. 
htc 


Paſlea —.o026 gW.&. M.c.21./(. 3. 

. And: - -: — — 026 9g@©& 1o/F. 4.c.25./. 21. 
Copy thereof _ — $H.S M.c.21./. 3. 
And Gr 


 9& to//.5;. 3639 
 SW.& M:o21./. 3. 


5g IW.& M.c21./, 3, 6 | 
eg "2 25+ 59-09 I4 {+ 


Preſentation, collation, or donation. to. a benefice above the yearly}. 
value of 10!., in the King's bogks pays | 
Probate of wills, except from commen,: ſeamen or ſoljert pays 
And *© 
Proceſs. See Writ. ' 

Prettor's admittance. See Admiſſion, on. 


OO DN RAR. 
Uno oO 
00.0 ao 


SW.& M. PTY Ag | 


Precuration OO — = — 006 
And — — — — 006 g9& 10:3... 25:/4..37-. 
And IT I  —_ —. 006 12 dun ft. 2.c.9. ſo 21: 
Proteſl OOO nn | — — oo6b 5 W.& M.c.21. /. 3. 
And oro nn , — 006. 9& 10. 3.c. 25. þ. 27» 
And - A y, REE———_ . "© EY + og. S———— — © 0-6 12 Ann. « Zo Ce en va 21. 

| Duo minus,” See IWrit. REA | | 
Recomnizance and Writs. See Statute. 

Regiſter of Decrees. ' See Degrees. 
Rejoinder and Replication. See Pleadings. 
Relaxation. See Admiralty, Pardon. Leg # Oe ene 
Releaſe inrolled pays | — : —— ..-.050 «HW. & AM. 21. 

| Common releaſes, pay — ; — '—- 006, 5. M.c.21.ſ.3- 
And — 45.6 —— —, 006 9& 10. 3. c. 25. þ. 37» 
And — | — 006 12 Ann. 2. 6 9 /+ 21, 
Reprieve. See Pardon. | | 
Rules and orders in courts of Wefarnfter, and copies thereot  — 0.06. 5}, & M.c. 21. /, 
And | P—, F Drs 6-6 Wc nn fp 356 
And Re RL ,— — 006 32 Gere 2; c. 35: þ. by 7. 
Saifine in Scotland — ': — — 0 2 3 10 Ann. 19. /. 100. 


Scorch inſtruments are not charged with ſtamp duties previous to the Union, 5 Ann. c. 8. Article _ I 4» 
Scotch infiruments, what to 0 Pays 10 fn, c. 19. /. 100, RED 
catc 


| 


. | " OLEDE BR | We ['s ; 6-46. 0 . . 

$-22ch deeds, not charged with 25. 3d. pay — — 006 12 Am.fl.2.c.9./ 21 
5-11erce in the Eccleſiaſtical courts, and copies thereof, pay — 006 5W.®& M.c. 22. {3 y 
Aid We a Hs .* <« Co .* /+© « 
8-ntence in the Admiralty o: Cinque ports. See Admiralty,  _ DO NUT REES 
5-vers proceedings pay nothing, 6& 7 J/. 3, c. 12. .2, 9. and 107F. 2. c. 25: /. 45. ME 
Significauit — 050 #.0 M.« 21:3. 
And gy at as | —' 0 50. 9 & 10. Z+ C, i x6: 
Sion manual to any beneficial warrant or order, except warrants or | 

orders for the ſervice of the navy, army, ordnance, pay —ſ 226 5W.& Mc. 
yes eggs — 026 g& 1oW.3.c. 25.7. 24: 

n 


— 026 12 Am. fl.a.cg. /. 21. 
e0. T. C 19. /. 30. 6 Geo. 1. c. L. $TIs 
9. fe 2. 9& 10. 3. c. 25. /. a5. 


South Sea ſecurities, exempt from duties, 3 Geo. Ic. 9. fc 16. ? <G 
Stannary proceedings exempt from ſtamp duties, 6 & 7 JV. 3. c 1 


Scatute-Plaple merchant or recognizance, pay GS ns O50 Los — ba ws : ; 

And —_ T- Juſtices of P _— pr o50 9g9&10W.3.c.25./. 30: 
roviſoes exempting recognizances before Juſtices of Peace « 3+. 12. f. 2. 9& 107, 3.c.25./. 45, 
Subpana., See Wit. | F ot. ahh / ; Han 3» 6 25-/. 45 | 


Surrender of grant, or office, inrolled, pays 


5s W.& Mcc.21./. 2. 
g9& 10 FF, 3. c. 25./. 52. 


— 50 1 
Surrender of Copybolds, See Copybolds. 
Surrender of heretable rights in Scotland, pays 
Teſlimonial, See Degree, | | 
Transfer of ſtock T | — 
 Wairrant from Juſtices of peace pays nothing, 6 & 7 MF. 3. « 12. /[. 2. 
Iine-licence, See Licence. TR | a, 
Wri of Habeas corpus, pays, —_ 
But is evempted from farther duties, 9 & 10 7/. 3.c. 
IVrit of Certiorari pays wares | 


WY — 


oO 2 3 10 Hum. c, 19. /. 100 
uns O 2 3 1o Ann. c. 19. /. 100, 
oO 4 6 12 Ann. fl. 2. c. 9. /. 21. 
9& 10 WW. 3. co 2./. 45. 


S——— — 


25. ſ. 31, 56- 


v.40 sIW.t M.c. 21. . 3. 
I2 Geo. tE33/ 2. 
.5$W.& M.c.21.fc3. 


— 


— — 050 
And | | —— — 050 9&1oW.z.c. 25. [.15. 
And na. +" | HER — — 006 12Ge,l.c. 33. f.2. 
IWrit of appeal, except to the delegates, pays  ——— — 050 5W,EeETM.c. 21. /. 3. 
And + 0 — — 050 9& 10#m. 3.c. 25. /. 15. 
And OO — |  t— — 006 12Ge.l.c. 33. /. 2. 
I-it of covenant for levying a fine, pays . —,o50 5$sW.& M.c.21./.3. 
But it is exempt from farther duties, 9 & 10 /. 3.c. 25. /. 31, 54. 12 Geo. 1. c. 33- /; 2. 
Writ of entry for ſuffering a common recovery, pays —— =— Oo & o 5W.&S M.c.21.f. 3. *j 
Bur it is exempt from farther duties, 9 & 10 W. J- C. 25. ſ. JI, 55» 12 Geo. I.c. ZF þo 2. 
Writ of error, pays = | — — o50o 5W.S& M.c21./. 3 

| And | — | — — 050 9& 10WÞ. 3.c. 25./. 15. 
Every other writ. original | | 


except ſuch on which a capras iſſues), 
iubpoena, bill of Middleſex, /atitat, capias, quo minus, dedimus 
pote/iatem, and every other writ, proceſs, br mandate of courts 


006 5 IW. & M. 6 21.f. 3+ 
holding plea of 4os. pays. 


Commmyrnmnmcet 


And | — — — 006 g& 101V. J- co 25. f. Jt. 

| | . © 12 Geo, I.c. 33» /þ- 2» 
And. EO tute a FS TR of | 
And —— — 


=- 006 32Geo. 2.c. 35. /.7. 


Writs of Covenant, writs of Entry, and writs of Habeas Corpus excepted, 32 Geo. 2. c. 25. f. 7. 


10 IV. 3.c. 25. f. 62. 9g Ann. c. 23. ſ. 35, 10 Ann. c. 
| 19./. 116. 30 Geo. 2. c. 19. f. 20. 

And how to mark the price ſet by the treaſury on_ 
ſtamped vellum. &@c. . 6 & 7 W. 3. 12. ſ.g. g9& 
10 /F. 3.c. 25. f. 68. 9g Ann. c. 23. f. 36. 10 Ann. c. 
Ig. /. 117. | | 

of to ſtamp vellum, &c. without fee on payment of 
the duties, 5 /.& M.c. 21. f.9., 9 & 107/. 3. c. 25. 
_ 9. . : , 
4 Nod what allowance to make for prompt payment, 
6& 7W.3.c.12.f.9. 1 Ann.fl. 2.c. 22: ſ.7: g Am. 
ce 23. . 30. 19 Ann. c. 19. /. 117. 12 Ann. ft. 2.c. 9. 
ſ« 27. 12 Geo. 1. c. 33. /. 6. 7 

Judges to make orders at the requeſt of the Commiſ- 
ſioners for the better ſecuring the duties, 5 H. & Me. 
c. 21. f. 12. 9 & 101 3.c. 26. /. 6o. Fs 

Such Commiſſioners with a comptroller continued for 


And how to account, 5 HF, & MM. c. 21. /. 24. 
What commiſſioners are to levy the duties granted b 
the ſeveral ſtatutes, 5 I. & MM. c. 21.ſ.7. 9 & 10 Ip 
Z* &. 25. ſe 48. 9 Ann. c. 23. /. 48. 10 Ann. c. 1g. /. 
103, 124. & c. 26. ſ. 77. 12 Ann. ft. 2. c. 9. [. 23, 29. 

12 Geo. I. c. 33-/. 4+ Jo Geo. 2. 19. /. 16, 17» 
How to obey the orders of the treaſury, 5 //. & MM. 
& 21. ſo. 13. 9 & 10 WW. 3.c. 25. ſ. 62. 8 Ann. c. 9. 


J- 44. g Ann. c. 23. f. 30. 10 Ann. c. 19. [. 170. 
30 Geo. 2. c. 19. fo 24- 


0 where to keep their head office, 10 An. c. 19. /+ 
Is ; : ; 

How puniſhable for miſapplying or detaining the mo- 
nies in their hands. 9 Ann. c. 21. /, 11. &c. 23. fe 48. 
30 Geo, 2. c. 19. /. 25. ! 

And how to furniſh all parts of the kingdom with 
ſtamped vellum, &c. 5 17, & M, c. 21. /. 13 9& 


ever, 9 & 10 WW. 3. c. 44. /. 43- 9 Ann. cap. 21. 


. 12, | . 
InſpeCors in courts and offices, 5 I, & MM. c 21. 
f. 12. 9 & 10}. 3. c. 25. f. bo. DTT. 
And other inferior officers to be appointed by the com- 
miſſioners, 5 W. & M. 'e. 21. ſ. 7. g& 10 W. 3. c 
25+ /. 48, B An. ©. 9. þ. 33: 


Penalties 


STA 


rſons hindering ſuch inſpetors from in- 


Penalties on i& 
ſpeQting books which may di 
}- 28. | | 

And on colleCtors detaining and miſapplying monies in 
their hand, 9 & io WF. 3. c. 44. /+:45» 9 Ann. ce. 21. þ. 14+ 

And on commiſhoners not duly paying monies into 
the Exchequer, 9 & 10 IF, 3. c. 44. /. 42. 

And on officers ſtamping vellum, ©. be 
is paid, 5 /Y.& 17. c. 21. þ. 10. 

Salaries of the officers how to be paid out of the du- 
ties, 5 IP. & M. c. 21. f. 22. 9& 101IV. 3. c. 25. /. 
66. 8 Arnn.c. 9. /« 33: .12 Geo. 1. 33+ fo 5. 


ſcover frauds, 9 Ann. c. 23. 


fore the duty 


3. General clauſes relating to, and inforcing the payment of 


amp duties, | 
Stamps how to be provided and altered from time to 

time, 5. & I. c. 21. f. 7. 8 Ann.c. 9. /. 36. 

ies, 5 }/, & M. 


Suits of paupers excepted from dut 
ce 21 f. 14+ 12 Geo. 1. Cc. 23. fo 5. 
Probate of wills of Seamen and 
I. M.c. 21. /. 6. 
And the alteration how to be proclaimed, 5 //. & 17. 
c. 21. ſ.7.. 9& 10 WW. 3. 25. ſ.'67. 9g Ann. c.23. /. 
33. 10 Ann.c. 19. /. 110. 
And the proclamation judicial 
Judges, 10 Ann. c, 19. /+ 30... 
Vellum, &c.: how to be marked with ſuch ſtamps, 
5 W.& M. c. 21. f'g. g9& 1o I. 3. c. 25. þ. 49. 
8 Ann.c. 9.ſ. 36. 9g Ann. 23. f. 25. 
And how on the alteration of the ſtamp, the parties 
that have vellum, &c. marked with the old ſtamp, are to 
be ſupplied with vellum, &c. ſtamped with a new ſtamp, 
| without fee, 5 //. & M.c. 21. /. 16. 9 & 10Vw. 3. c. 
25. ſ. bs. 9g Ann. c. 23. f. 32. 10 Ann. c. 19. /. 109. 
12 Geo. I.c. 33» /. 8. 4 
Inſtruments written on paper not duly ſtamped, ſhall 
be of no avail in law till ſtamped, and the penalties paid, 


Soldiers excepted, 5 


ly taken notice of by the 


gsW.& M.c. 21. f. 11. 9 & 10W. 3. c. 25. 59.| 


9 Ann. c. 23. ſ. 27. 1o Ann. co 19. f. 105. & c. 26. /. 
71. 12 Ann. ſe 2.c. 9. f. 25. 12 Geo. 1.c. 33./-8. 
Inſtruments and writing, charged with ſtamp duties, 
ſhall be writ as ufual, 5 #. &, M.c.21. /. 15. 9g & 
roi. 3.c.25./. 04. | 
Several matters charged ſeverally by 12 Ann. written 


on one piece of paper, &c, ſhall be charged ſeverally, 


12 Ann. ft. 2.c. 9. f. 24. 
| Penalties on perſons writing inſtruments-vn paper, &-. 
not ſtamped, 5 /. & M. c. 21.f. 11. 6 & 7 IW. 3. 
612; /. 7, B.- 9 & 10 W. 3. :& 25. fe 59. 9. fun. c. 
23. /. 27. To Ann. c. 26. fe 11. 12 Ann. f. 2.c. 9 /. 
25. 12 Geo. 1. c. 33. fo 8. 7 
Or writing a new inſtrument, &c. on ſtamp paper, 
&c. whereon a former was before written, or tearing off 
a mark trom one writing with an intent to uſe it on an- 
other, 1 Ann. ft. 2. c. 22. ſe 2. 


Or on putting ſome part of the writing charged with 


ſtamp duties either on, or as near the ſtanips as may be, 
1 Ann. /t. 2. c. 22. f. $. | 
And on officers negleQting to enter or file aCtions, 
plaints, bails, appearances, admiſſions, or other proceed- 
ings, 1 Ann. ft. 2. c. 22.f. 1, 3- 5 Ann. c 19. /. 29. 
Penalty of 5/. for ſelling unſtamped cards or dice, or 
ufing them in gaming houſes, 10 Ann. c. 19. /. 162, 
| Penalty on defacing the ſtamp on cards, and new ſpot- 
ting dice, 6 Geo. 1.c. 21. /. 55. | | 
Penalty on not making out ale licences duly ſtamped, 
6 Geo. 1.6. 21. f. 56. 29 Geo. 2. c 2. /. 12. 
Penalties in the ſtamp aCts to relate to ſubſequent du- 
| ties, 6 Geo. I. Cc, 21. /. 56, 
The day of ſuing out a writ ſhall be indorſed on th 
warrant, 6 Geo. I.c. 21. fo 54. 
Penalty on making inſurance without ſtamps, 11 Geo. 
I. c.. 30. fo 44. 
Hawkers of un 
houſe of correCtion, 16 Geo. 2. c. 26. /. 5. 
Penalties how diſpoſed of, 1 Ann. /2. 2. c. 22. /. 6. 
9 Ann. c. 23« f. 37. 10 Ann. c. 19, /, 119, 
How to be mitigated by Juſtices of peace, 10 Ann. c, 


19. /. 120, 173- 


ſtamped news papers to be ſent to the 


oF 
: Proceedings before ſuch Juſtices not to be ſuperſeded 
by certiorari, Lo Ann. 19. f. 174. « 
Provifocs.in favour of paupers, 5 I. & A. c. 21. {. 
14. 9 & 1077, 3. c.25.f. 63. 12 Geo. bc 33 // 7, 
And of thoſe that write things withqut ſtamp on a 
book or roll ticenfed by the commiſhoners, 1 4nn. ff, 2, 


+13 FO ag | 

Counterfeiting ſtamps, or procuring paper to he mark. 
ed with countecteit ftamps, Oc. where felony, 5 /F. &5 
AZ. c. 21,ſ 11. 9 & 101V. 3. © 25. [. 59. 8 Ann. cg. 
ſ. 41. 9g Ann. c. 25: /. 34: 10 Ann. c 19. /. ris. & 
c. 26. f. 72. 6 Geo. I. c.21. /. 60. 29 Geo. 2. c. 12. 
þo 21-:c. I3. f. 5. 30 Geo. 2+. 19. /« 27... 32 Ge. 2. 
Co 3G f. 17+ Wy | TIPS 

Stamp duties not to extend to licences by commiſſin- 
ners of exciſe, 29 Geo. 2. G& 12. 25. 


4« Clauſes for the ſecurity of theſe wha advanced money on 
ene credit of the lamp duties. | 
Such creditors how to be paid, gg. &S M. c. 21. // 
I7, &c. 8& g 7. 3. © 20. /. 12, 13. 8 Ann.c. g. [, 
46, 47, 48: 9 Ann. © 21. f. 8,9, 10, I, 13, 14, 
15% | 
Stamp duties how appropriated, g Ann. c. 2%. {. 54 
10 Ann. c. 19. /. gs NY 3L. len 
—_ Diſtin& accounts how to be kept of the payments, 5 
W.S M. © 21./.18, 19.'g9 & 10{#.:3; 44. /. 
40, 44: 5 Ann. c. 19. [. 7, 13, 14. B8 Ann.c. 9. þ, 
34+ 9 Ann. c. 21. ſ. 9, 19. 13. & 23. /. 3l. 19 
Ann. c.19. f. 108. 12 Geo. 1. c. 33. f. 13. ad res 
pee 5. & IM. c. 21. f.19. g&10 W.z. 
44+ J+ 44+ OD | t 
And paſſed annually, 1 fun. ſt. 2. c. 22./. 8. 
And the arrears ſet 1n/uper on the parties chargeable 
therewith, 1 Ann. fl. 2.c. 22. /. 9. Is 
' But not on any perſon not duly charged, on pair. ct 
treble damages, 1 Arn. ff. 2. c. 22. fa 11. © 
The ſtock of paper and vellum, Gc. to be ſe! 
foot of the account, 1 Ann. ft. 2. c. 22. f. 10. 
| Clauſes concerning the continuance of ſjamp duties, 
9 & 10 #F. 3. c..25. [. 1,:. 2. dnp. fh,.te G13. /. 1h, 
[12.5 Ann. 19+ /. 3: 4+ © Am. 5. fo 4, 6. &c 
4.f. & | | 


4 


4 


I 


| 
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And declaring them to be redeemab'e by parliament, 
9&T 10/7. 3.c. 25. /.47« & c. 44/4 79: 6 dan 174 
J-0.. "9 us. 2h b $6. Enid fic | 

: Standard, (From the Fr. etendart,. &c, /ignum, vex- 
{Ulum,) In the general ſignification, is an enfi2n in war. 
And it is uſed for the ſtanding meaſure of the King, to 


ought to be framed, by the clerks of the markets, aulna» 
gers, or other officers, according to fagna Chari and 
divers other ſtatutes: and it is not without good reaion 
called a ſtandard, becauſe it ſtandeth. covſtant and im- 
moveable, having all meaſures coming toward it for their 
conformity ; even ſoldiers in the fie'd have their ſtandard 
or colours, for their direCtion' in their march, . &c. to re- 
pair to. Britton, cap. Zo. There is a ſtandard of moneys 


direting what quantity of fine ſilyer .and' gold, and how _ | 


much allay, are to be contained in coin of old (terlings 
Sc. And ſtandard of plate, and filver manufactuies- 
Stat, 6 Geo, 1. cap. 17. See Allay, Gold. | 
Dtandeil, Is a young ſtore . oak-tree, which may in 
time make timber; twelve ſuch are, to be left ſtanding in 
every acre of wood at the felling thereof. Stat. 35 HH. 
8.17. and-13 £12» df. 25. © ni x 50 
Standing ariny, Not to. be kept in. time of peace, 
without conſent of parliament, 1 /Z, &, M4, ef}. 2+ 
Cap. 2. 
Stanes, For maintaining, Stars bridge, 13 Ges 2+ 
cap. 25. | ; 
Stannarie?, /Stannaria, From the Latin annum, tin). 
Signifies the mines and works where this metal is. digged 
and purified, as in Cornwall, and other places : of this 
read Camd. Brit, pag. 119. 'The liberties of the flaunary- 
men granted by Edward the Fir/}, before they were: 


{abridged by the ſtatute 5o ZE. 2. fee in Plawden's Caſe of 


Mines, fol. 327. and Co. 12 Rep, fol, g. And further, 
for ths liberties, of the /tannary courts, ſee 16 Cor. 1 pe 
| , IFe 


the ſcantling whereof all the meaſure in the land are or | 


hs HP 
Cf which courts 
in Cormeall, Cowell, edit. 1727, Labourers in the ſtan- 
naries may recover their wages before Juſtices of the 
peacey 27 Ge). 2.c. 6. | | xg : 
Staple, 'Stapulum,) Comes from tle Fr. 2/ape, i. e. 
-111 vinarium, a market or ſtaple for wines, which are 
the principal commodity of France; or rather frem the 
Girm. fapulen, which fignifieth to gather, or heap any 
thing together: in an _o:d French book it is written A 
Calais y 6wvoit eftape de la laine, &c. i, e. the ſtaple for 
woo! : and with us, it hath been a public mart appointed 


or are four in Dev, and four | 


by law to be kept at the following places, viz. WVe/tmin-' 


fter, York, Lincoln, Newcaſtle, Norwich, Canter bury, IWin- 
cheſter, Exeter, and Briſlol, &c. A ſtaple court is held 
a; the wool ſtaple, the bounds whereof begin at Temple 
Bur and reach to Tothill; in other cities and towns, the 
Lounds are within the walls; and where there are no 
wails, they extend throvgh all the towns ; and the court 
of the mayor of the ſtaple is governed by the law mer- 
chant in a ſummary way, which is the law of the ſtaple. 
4 In/i. 235. See /lat, 27 Ed. 3. The ſtaple goods of 
England are wool, wooltells, lcather, lead, tin, cloth, 
butter, cheeſe, fc, as appears by the ſtatute 14. R. 2.c. 1. 
though ſome allow only the five firſt; and yet of late 
{tzple goods are generally underſtood to be ſuch as are 
vendible, and not ſubjeCt to periſh, of any kind. 

All ſtaples ſuppreſſed, 2 £4. 3. c. 9. The ſtat. of the 
ſtaple, 27 Ed. 3./t. 2. | 
. Staples eſtabliſhed 
98 Ed. 3. ft. 1. 7. | | 

None of the King's ſubjeQts to export merchandiſe of 
the ſtaple, on pain of death, 27 £4. 3. ff. 2. c. 3. 

The ſtaples to be governed by the law merchant, 27 
Ed. 3./. 2.c. 8.89 19. Writ of error of the judgments 
in the ſtaple, 27 FH. 6. c. 2. | 

The penalties in the ordinance of the ſtaple not to 
incur till they are declargd in parliament, 28 £2. 3. c. 13. 

Juſtices to inquire of defaults againſt the ordinance of 
the ſtaple, 31 Ed. 3. ſt. 1. c 7. EY 

The juriſdiction of the mayor regulated, 31 Ed. 3. 
ſt. 4. c. 9. 56 Ed. 3.c. 7. | | 
The ſtaples removed from Calazs and 17iddlebrrgh to 
England 43 Ed. 3.c. 1. 14 R. 2. c.1. 

'Co be appointed in certain in parliament, 46 Ed. 2. 

Licence to export ſtaple goods, 5 R. 2. /t. 2. c. 2. 
Removed from Midaleburgh to Calais, 12 KR. 2. c. 16. 
Oilicers of the ſtaple ſhall be ſworn to the King, 14 
- Ri 2:66 
| Juſtices of the peace ſhall enquire of the weights of the 
ſtaple, 14 R. 2. c. 4. | 

No denizen ſhall export 
'R. 2-68, Rs 

The mayor, with the preſence of one of the conſtables, 
may take recognizances, 15 K. 2. c. 9. 

No licence to be granted for export of ſtaple goods to 
any place but Calats, 21 R. 2. c. 17. 14 Hd. 6. c. 2. 
27 H. 6:6. 2.: 7 Is 

Ships to ballaſt with ſtones for the repair of Calars, 
21 R.2. 6.38... | 6 

No ſtaple goods to be exported to any place but Calais, 
without licence, 2 #H. 5. ſt. 2.c. b. 2. H. 6.c.4& 5 
10 H. 6, c 7. except by merchants of Genoa, &c. 8 
H. 6. c. 17, 1g, 20. 

All merchants may ſhip 
ple at Calais, 6 H. 6. c. 6 ; 

Merchants reſorting to Norway, ſhall go to the Dani/h 
ſtaple at North Bergen, 8 H. 6. c. 2. repealed, 1 H.8 
fs In | 

Regulations of the ſtaple, 8 ZH. 6.c. 18, 25. 

icences granted to the men of Newca/tle and Ber- 
Wick, to carry wool to other ports, repealed, 8 H. 6. 
C. 2s | 

Certain duties of moorage for the repairs of the works 
at Calais, 10 H. 6. 5. | 

Shipping ſtaple goods in creeks, made felony, 11 #. 6, 
c. Me goods laid on land to be ſo ſhipped, forfeited, 14 

» Ve (+ &, . 

Staple goods ſhall be ſhipped at the keys in the ports 
lgned, 25 H. 6. C. 8. " : a 

Vor. II. NY 127. 


in England, 27 Ed. 3. #*.. 3. 6&1» 


merchandiſe of the ſtaple, 14 


goods at Melcombe for the ſta- 


| 


'S H. 


as well of grant and releaſe as obligatory, and 


of mortgage, are pleaded and recited at large. 
edit. 1727. 


| 10 Ann. c. 26. /. 7. 


| 


- ys wo 
Exporting wools ahd fells elſewhere than to C.1.; 
flown 18 Fr G6. co 15. | : 2 
Staple goods carried to other places by licence ſhall 
pay the ſame duties, 20 H. 6. c. 4. | | 
roportions of the price of ſtaple goods to be coined, 
8 {7. 6. c. 18, 11 2,6, c. 13. 14 H. 6.c. 2. 20 
H. 6. c. 12. L | 
_ The annual amount of the cuſloms of the ſtaple at 
Calais, 27 H. 6 c. 2: | "yg 
ProteCtions ſhall not be allowed in the courts 
3:46. Jo | | 
The officers of the ſtaple prohibited from taking re- 
cognifance of any debts but of ſtaple, 23 HT. 8. c. 6./« 11. 
Star, (Starrum,) A contraction from the Hebrew 
Shetar, which ſignifies a deed or contraft. All the deeds, 
obligations, and releaſes of the Fews, were anciently 
called /ars, written for the moſt part in Hebrew alone, 
or elſe in Hebrew and Latin ; one of which yet remains 
in the treaſury of the Exchequer, written in Hebrew 
without points in King John's reign, the ſubſtance where- 
of is expreſſed in Latm juſt under it, like an Eneglifh 
condition under a Latin obligation. See the Plea Rolls 
of Paſch. © Ed. 1. Ret. 4, 5, 6, &c. where many Stars, 
way 
2 well, 


at Calais, 


Star and Bent, Penalty on cutting ſtar and bent of 
ſand-hills, 15 Geo. 2. c. 33+ ſef?. 6. | 
Star-Chamber, (Camera Fellata, otherwiſe called 
Chamber des eftyolles,) Was a chambtr at IW:/tminſ/ter 
called (as Sir Thomas Smith, de Rep. Anglr. lib. 2. cap. 2. 
conjectures, ) becauſe at firſt the cieling thereof was adorn- 
ed with images of gilded fars. And the 25 Hen. 8. 
cap. 1. it is written the /tarred chamber. Henry the Se- 
venth, and Henry the Eighth, ordained by the ſtatutes, 
viz. 3 Hen. 7. cap. 1. and 21 Hen. 8. cap, 2. that the 
Chancellor, aſſiſted by others there named, ſhould have 
power to puniſh routs, riots, forgeries, maintenances, em-= 
braceries, perjuries, and other ſuch miſdemeanors as were 
not ſuſficiently provided for by the Common Law, and for 
which the inferior Judges are not ſo proper to give cor- 
reftion : and becauſe that place was before ſet apart to 
the like ſervice, it was ſtill uſed accordingly. Touch- 
ing the officers belonging to this court, ſee Camd. p. 112, 
113. But by the ſtatute 16 Car. 1. c. 10. this court, 
commonly called the Star-chamber, and all juriſdiQtion, 
power and authority thereto belonging, are aboliſhed. 


Cowell, edit. 1727. | 
Starch, A duty on ſtarch, 2 F. & MM. c. 4. þ« 49. 
12 Ann, ft. 2. c. 9. {. 7. made per- 
petual, and part of the general fund, 3 Geo, I. c. 
The duties impoſed by 12 Ann. /t. 2. c. 9g. made per- 
petual, by 6 Geo. I, c. 4+ in order to be ſubſcribed into 


| South Sea ſtock, and the ſurplus charged with annuities 


to the Bank, 2 Geo. 2. Cc. 3- 
Drawback on exportation, 10 Ann. c. 26, < 27. 
Penalty on adulterating, 10 Ann. c. 26, /. 3I. 12 
Ann. ſt. 2. c. 9. /. 20. | bs 
Dire&ion for the charging green ſlarch, 1 Geo. 1. ſt. 1. 


c. 2. ſ. 6. 

2s box containing four thouſand five hundred and 
ſixty ſolid inches, to be deemed one hundred and thirty- 
one pounds of ſtarch, 1 Geo. 1. /t. I. c. 2. /. 6. 
Hair powder imported to pay as ſtarch, 3 Geos I. c 4+ 
« I4« | 
4 Starch-makers to uſe oblong or ſquare boxes, 4 Geo. 


P 2. Co I4. 


Penalties on removing or concealing ftarch, 4 Geo. 2. 
Co I 4. Ll 2, £ 
Pliny on adulterating hair-powder, 4 Geo. 2. c. 14. 


Stationarius, A canon reſidentiary in a cathedral 
church. See Stagiariug. ; 

Statuarium. A grave or tomb adorned with ſtatues. 
Ingulty. B85 3. | 

Status de manerio, All the tenants and legal men 
within the liberties of a manor, -met in the court of theic 
Lord, to do their cuſtomary ſuit, and enjoy their uſages 


and rights, Paroch. Antiq. 4506. 
| : $E 4 


= 


Statute, 


HW Wy. © 


Datute, (Statutum,) Tt is a written law, made with 


the concurrence of the King and both Houſes of Parlia- 
ment, 4 Bace Aor. 0.33. &; 

1. Of ſome requi/ites which are efJential to the validity of a 
Natute. : 

2, Of theſe things which are incident to a ſlatute; and from 
what time a /tatute begins to take effett, - 

3- How long any at «f parliament continues in force ; and 
of the great power of an att of paritament, 


1. Of ſome requiſites which are eſſential to the validity of a 
atute. | 
7 No ſtatute is good, unleſs it is afſented to by the King 
and both houſes of parliament. 4 [n/t. 25. Bro. Parl. 
. 76. Hb. 111. | 
t has been faid, that a parliament may be holden 
without ſummoning the Lords ſpiritual to it : but the 
better opinion is, that they ought to be ſummoned, be 
cauſe they have, by the Jaw and cuſtom of parliament, 
as good a right to fit in the Houſe of Lords, as any other 
Barons. 2 1nfl. 585. | 


[f the prelates, however, aſter having been ſummoned, | 


voluntarily abſent themſelves, the King, Lords temporal 
_ and Commons, may make an aCt of parliament without 
them. 2 Infl. 585. RET Woe 

This is conftantly the caſe, where a bill is brought in- 
to parliament for attainting an offender of high treaſon, 
The Lords ſpiritual are forbid, by the Canon Law, to be 
Preſent at the paſſing ſuch a bill; yet, if the aCt proceeds, 
It is valid. 2 I[nft. 585, 586. ; 

[n like manner where the ſpiritual Lords, being pre- 
ſent, refuſe to give their aſflent to, or proteſt againlt the 
paſſing of any bill, and the aC proceeds, it is good with- 
out them. 2 nfl. 585, 586. | 

Two bills being read in parliament, the one intiutled, 
a Confirmation of the Statute of Proviſors, and the for- 
feitute of him that accepteth a beneſice againit that fta- 

tute ; the other intituled, the Penalty of him that bring- 
_ etha Summons, or Sentence of Excommunication, againſt 
any perſon upon the ſtatute of proviſors, and of a pre- 
late executing it; both which tended to reſtrain the au- 
thority which was claimed by the Pope, of diſpoling of 
eccleſiaſtical benefices within this realm ; the archbiſhops 
of Canterbury and York, for the whole clergy of their 
provinces, made their ſolemn proteſtations in open parlia- 
ment, that they would in no wiſe aſſent to any law in 
_ reſtraint of the Pope's authority ; theſe proteſtations were 
at their requeſt inrolled ; yet both bills were paſſed by the 
King, Lords temporal, and Commons, and are amongſt 
the printed ſtatutes. 2 nt. 585, 586. 11 R, 2.//. 2. 
cap. 2, Il R. 2. /l. 2. Cap» oO ; | 
As the voices in parliament ought. to be abſolute, ei- 
| ther in the affirmative or the negative, it the biſhops 

and clergy give their voices with a condition, ſuch con- 
ditional voices are as none; and an adCt is good without 
their concurrence. 2 Inſt. 585. 

A bill was brought into parliament in the time of 
Henry the Sixth, that no man ſhould contract or marry 
himſelf to any Queen of England, without the ſpecial 
licence and affent of the King, on pain to loſe all his 

goods and lands. The biſhops and clergy aflented thereto, 
- as far forth as the ſame ſwerved not from the law of God 
and the church 5 and fo as the ſame imported no deadly 
ſin. This being ho!den as no aſfent, it was ſpecially en- 
tered, and it was enacted by the King, Lords temporal, 
and Commons. Ret. Parl, 6 H. 6. num, 27. 2 Inſt. 

| | 

? And wherever an act ſpecially entered in the par- 
liament rolls, to have been enafted by the King, Lords 
temporal and Commons, it 1s not to be inferred, that the 
prelates were not ſummoned to parliament : but it mult 
be intended that they voluntarily abſented themſelves ; 
or refuſed to give their aſſent to, or proteſt againſt the 
Paſſing an a& ; or gave ſuch voices as were contra legem et 
ca —_ parliamenti. 2 laſt. 585, 587. 

| Many ancient ſtatutes are indeed penned in the form of 
| Charters, ordinances, commands, or prohibitions from the 


King, without meationing either Lords or Commons, |neceflary to the making it effeCtual, axe alfa given : 


{ * Before the art of printing was introduced into Eng- 
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and. many others have only the general words, jt i; 144. 
vided, or it is ordained, without ſaying by whom: but; 
as theſe have conſtantly been received as ſtatutes, the 
preſumption is, that they were made by lawful authority, 
EHlawhk. Pref. to the flat. 1 Inſt. gs. CO 

The difference, according to Lord Cake, between a ſta. 
tute and an ordinance is, that the latter has not the af. 
ſeat of the King, Lords, and Commons, but is made by 
only one or two of thoſe powere. 4 [n}l. 25. 

Mr. Prynne, in his remarks upon this paſſage, ſy 
there is no ſuch difference, nor any difference at all, he. 
twixt a ſtatute and an ordinance. "T's prove this, be 
produces more than a bundred aCts of parliament, in 
which the words a# and ordinnance are either uſed indif. 
ferently, or coupled together as [ynonymous terms, He 
likewiſe cites a clauſe, contained in all writs for eleQing 
knights, citizens, and burgeſfles of parliament, which run 
thus, ad faciendum et conſentiendum hits, que de communi con 
cilia regni neſtri contigerint ordinari ; and infers, that the 
name Ordinance of Parliament took its riſe from the word 
ordinart in this clauſe. Prynne's Animadv. on 4 I:]t, 13. 
Prynne's Irenarc), Rediviv. 27 to 74. 

Where any ſtatute is againſt common right and rea- 
ſon, or repugnant, or impoſſible to be performed, the 
Common Law ſhall controul it and adjudye it to be 
void. 8 Rep. 118. B:nham's caſe, 2 Inſt. 527. Finch 74, 

A ſtatute contrary ro natural equity, as to make a man 
Judge in his own cauſe, is likewife void; for jura nature 
ſunt immutabilia, Hob. 87. 8 Rep. 118. | 

But it is ſaid in another caſe, where this Jaſt caſe is 
cited, that an aft muſt be clearly contrary to natural 
equity z for that the Judges will ſtrain hard rather than 
interpret any aCt of parliament void ab initiv. 11 Rep, 
63. Foſter's caſe. 1 Mod. 115. 


land, all ſtatutes were, at the end of every ſeſlions of par- 
liameat, tranſcribed on parchment, and ſent to the the- 
riff of every county, and with thera a writ from the 
King, commanding him to proclaim them throghout 
his bailiwick. After he had prochaimed them, which 
was uſually done in his county court, the tranſcripts 
were depoſited, that any perſon might read or take co- 
pies of them. 2 In/t, 526, 644. 4 Injl. 26, 
But an act of parliament was, even an the ancient times 
when this laudable practice prevailed, equally binding, 
although it had not been ſo prociaimed, 4 1/7. 26. 2 
Inſt. 520. 
The title of an aft of parliament is no part of it, 3 
Rep. 33. Pawlter's caſe. Hard, 324. Ld. Raym. 77. 
This is uſually frarned by the clerk of that houſe in 
which the bill ficit paſſes; and is ſeldom read more than 
once. 
The cuſtom of aſſixing titles to ſtatutes did not begin 
till about the eleventh year of the reign of Henry the 
Seventh. Ld. Raym. 77. Chance v. Adams. Hard. 324. 
A preamble generally contains the motives and induce- 
ments to the making of a ſtatute; but it 1s no part 
thereof, Heretofore acts of parliament were made with- 
out preamble. 6 Med. 62. Adills v, Wiltins. 8 Bod. 
144. | | 


2. Of thofe things which are incident to a latute ; and from 
what time a ſlatute begins to take effeet. | A. 

Wherever any thing is provided for generally by an 
aCt of parliament, all remedies and requiſites tnereto ne \» 
ceſſary are ſupplied by the Common Law. 1 {n/t. 235: 
2 Int. 222. | | 

If any offence is made felony by ſtatute, it ſeems clear, 
that every ſuch ſtatute does, by neceſſary conlequence, 
ſubject the offender to the like attainder, forfeiture, &c. 
and does require the like conſtruction, as to thoſe who 
ſhall be accounted acceflaries before or after, and to all 
other intents and purpoſes, as is incident to a felony at 
Common Law. 1 Hot. 305. 3 Infl, 47, 49, 50- 

Miſpriſion of felony is 2s well incidental to a felony 
by ſtatute, as to one at. the Common Law. 1H. H. P, 
C. 652. | | Ts 

When any power is given by ſtatute, all incidents, 


far 
the 
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the maxim is, quando lex aliquid concedit, coticedere vide- 
tur & id, per quod devenitur ad illud. 12 Rey. 130, 131. 
2 Inſt. 30b. | #22E! LI 

If an action of waſte ſhould now be given againſt te- 
nant in-tail, after poſhbility of iflue, &c. treble damages 
would, although not mentioned, be recoverable againſt 
him ; for theſe were recoverable under a ſ6rmer ſtatute, 
þy which this action was given ; and whenever the ſame 
aCtion is given 19 any new caſe, all that before apper- 
tained to it 18 alſo given. Bro, Waſte. pl. 68. 

Every flatute begins to have effeQ, unleſs a time for 
its Commencement 1s therein mentioned, from the firſt 
day of that ſeſion of parliament in which it is made. 
3 Roll. Abr. 465. FHawes's caſe, Bro. Relat. pl. 25. 
Bro. Parl, pl. 86. 4 [n/t. 25, 27. Hob. 30g. Sid. 310. 

But whecever a particular day, to which it thall extend, 
js appointed by an aCt of parliament, its relation ſhall be 
confined to that day. £Zd, Raym. $7r. Rex v. Gale, 
Ploud, 79. Bro. Parl, 866. Hob, 222. 

If twoaQs are made in the ſame ſeſſion of parliament, 
and no time is fixed for the commencement of either, 
neither ſhall have priority : for both have relation to the 
ſame day and inftant- of time ; and they ſhail, although 
contained in two chapters, be conſtrued as if they had 
been one and the ſame aCt of parliament. 1 Fo, 22. 
Stangen v. The Univerſity of Oxford. | ke: t 

It is in general true that ſtatutes have no retroſpeCt 
beyond the time of their commmencement ; for the rule 
and law of parliament is, that Neva conftitutio futuris fer- 
mam uebet impanere non prateritts. ET 
A treaty of marriage being on foot between the plain- 
tif and a perſon whom he afterwards married, and had 
2c007. with her as a portion; Shooter, who was of kin 
to the plaintiff, promiſed to give him as much, or to 
leave him as muci by his will. T his promiſe was made 
before the 24th day of Fune 1677 ; Shooter died in the 
September fo'lowing, without having paid the money, or 
made provifon by his will for the payment thereof. An 
aQion was brought againſt his executor, and the queſtion 
made upon a ſpecial verdict was, whether this promile, 
it not being in writing, was within the 29 Car. 2. c. 3. 
whereby it is enacted, ** 'I hat from and after the 24th 
day of Zune, which ſhall be in the year 1677, no attion 
thal! be brought, to charge any perſ-n, upon auy agree- | 
ment made upon conſideration of marrizge, unleſs the 
| agreement, upon which ſuch aEtion ſhall be brought, or 
ſome memorandum or note thereof, ſhall be in writing 
and ſigned, &c.” Judgment was for the plaintIff. Et per 
cur?, It cannot be preſumed that this act was to have a 
retrolpe&, ſo as to take away a right of aCtion to which 
the plaintiff was intitled before the 24th day of Zune 1677. 
2 Mod. 318. Gilmore v. The executors of Shodter, 

But ſtatutes do, in ſome caſes, relate to a time ante- 
cedent to their commencement. | 

If a parſon holds a farm, with condition not to alie- 
nate, and then a ſtatute is made, which inflicts a puniſh- 
ment upon him for holding a farm; yet the condition 
remains good. 2 Brownl. 142. Partingtonv. Rogers. 

Where FM. covenants not to do ſome aCt or thing, 
which was lawſul to do, and an aCt of parliament comes 
aſter, and compels him to do it, the ſtatute repeals the 
covenant : or it A. covenants to do a thing, which is 
lawful, and an act of parliament comes, and hinders him 
from doing it, the covenant is repealed. But if a man 
covenant not to do a thing, which then was unlawful, 
and an a&t comes and makes it lawful to do it, ſuch a 
of parliament is no repeal of the covenant. Salk. 198. 
Brewſter v, Kitchell, Hil. g W. 3. bel.” 1 
It has however been, in a later caſe, held, that in 
conſtruing-an aCt of parliament, made: ex poſt fade, 
the words ought not to be ſtrained to defeat a cove- 
nant, to the benefit whereof a party was well intitled 
at the time the at was made. £4. Raym. 1352. HWil- 
amſon v. Mayor, Eaſt. 10 Geo. 1. 


_ 3- How long an att of parliament continues in force z and 
of the great power of an a&t of parliament. 
' Statutes are either temporary or perpetual : temporary 


ST. 


| for which they were made expires : perpetual ones till 


they 'are repealed, Every ſtatute, for the continuance 
of which no time is limited, is perpetual, although it is 
not expreſsly declared fo to be. 4 Bac. Abr. 637. 

It has been laid down, that, where a ſtatute is made 
for ſeven years, and, after the expiration of that term, 
it 1s by another aC&t made perpetual, the latter only is to 
be conſidered in force. Lit. Rep. 213. The Caſe of the 
College of Phyſicians, 

But this cafe does not ſeem to be law. The. ſtatute 
againit perjury, made in the $tb year of the reign 'of 
Queen #liz. was only to continue in force till the end of 
the next parjiament. Another parliament was begun in 
the thirteenth year of her reign, another in the twenty- 
leventh, and another in the twenty-eighth ; but this 
act was not made perpetual till the twenty-ninth year of 
the reign of that Princeſs. The firſt ſtatute has, how- 
ever, been always held to be in force, and the offence of 
perjury is conſtantly charged, in an inditment, to have 
been committed againſt the form of that ſtatute. Owen 
135. Weſi's caſe. Cro Eliz, 750. Lutw. 221. 

In an indictment for perjury, in an affidavit to hold 
to bail, the affidavit was laid to have been taken by virtue 
of the 12 Geo, T. c. 29. which was a temporary law 
for five years only, and after continued with ſome alte- 
rations by the 5 Geo. 2. ce. 27. It was objeQed for the 
defendant, that it ought to have been Jaid to have been 
taken by virtue of the Jatter aQt, and eſpecially as it is 
no bare continuance ; but the firſt is in ſome reſpect al- 
tered. This objeCtion was over-ruled; and by Lord 
Hardwick, Ch. J. When an a& is continued, every 
body is eſtopped to fay that it is not in force; and as 
there has been no alteration in this reſpeCt, .it is but - a 
common continuance guoad hoc. Str, 1066. Rex v. 
Argon, = 

It before the expiration of a temporary a@ of par-_ 
liament, another a& is made to continue it for ever 
the former remains in force as much as if it had been, 
at firſt perpetual. Lutw. 221, Anon. Owen 135. Croe 
Elix. 750. EL, 

Divers parliaments have attempted to bar, reſtrain, ſuſ- 
pend, qualify, or make void, the acts of ſubſequent parlia- 
ment: but this could never be effected, for a Jater par- 
liament hath ever power to abrogate, ſuſpend, qualify, 
or make void, the acts of a former, in the whole or any | 
part thereof, notwithſtanding any words of reſtraint or 
prohibition in the aQs of the former. 4 [nft. 43, 

Some parts of Magna Charta, although it is expreſsly 
declared by the 42 Ed. 3. c. 3. that all ſtatutes contra- 
ry thereto {hall be void, have been repealed or altered by 
ſubſequent ſtatutes ; yet theſe laſt have been conſtantly 
held to be in force. Lnk, Cent. 2. FOOY pa 
Where an a&t which has been repealed, is revived, 
the repealing aCt becomes of no force. 2 1n/?. 686, 

By the repeal of a repealing ſtatute, the firſt ſtatute 
is revived, 12 Rep. 7. The Biſhop's caſe. 2 Inſt. 686. 

But if an aCt has been repealed by three different aCts, 
although two of theſe repealing aQts are repealed,” yet the 
third continues in force, and repeals the original act. 
12 Rep. 7. The Biſhop's caſe. - | 

When aſtatute is repealed, all a&ts done under it while 
it was in force, are good: but if it is declared null, 
all thoſezare void. Ten. 233. pl. 6. | 

All ſtatutes, beſides that they may be put an end to by 
being in ſaCt repealed, are likewiſe liable to a repeal by 
implication. | | tho 

Every affirmative aCt is a repeal, by implication, of a 
precedent affirmative one, fo far as it is contrary thereto, 
although there are no negative words in it : For leges 
poſteriores priores abrogant. 11 Rep. 61. Foſter's cale. 
Show. 520. Ld. Raym. 160. 4 Inſt 43, Eo bbt 

But where a ſtatute, before perpetual, is continued, 
by an affirmative ſtatute, for a limited time, this does not 
amount toa repeal of it at the end of that time. Roym. 
397. Anon, | | 

Where two aCts, contradiQory to-each other, are paſl- 
ed in the ſame ſeſſion, the later only ſhall take effect. 


ſtatutes continue in force, unleſs repealed, till the time 


6 Md 487. The Inhabitants of St. Clement's v. The Inha- 
hana of St, Andrew's, oy | D 
I 


Boks JED 

If a proviſo is repugnant to the purview or enacting 
part of a {tatute, it ſhall ſtand, and be, ſo far as its ſo, 
a repeal of the purview, becauſe it was laſt agreed to be 
by the makers of the law. Fitz. 195. The Attorney Ge- 
neral v. The Governor of Chelſea IVater-works. 

But repeals by implication are not favoured in law, nor 
are they allowed, except the inconſiſtency or repugnancy 
18 pluin ; for they carry with them a refle&tion upon the 
witdom of the legiſlature; and ſuch repeals bave been 
ever confined to the repealing as little of the preceding 
Jaws as is poſſible. 11 Rep. 63. Foſter's caſe. 1 Roll. 
Rep. 88. Med 118. 

Although two acts of parliament are ſeemingly repug- 
nant, yet, if there be no clauſe of non ob/ante in the 
latter, they ſhall, if poſſible, have ſuch a conſtruction, 
that the latter may not be a repeal of the former. Dy. 
347. Watſer's caſe. Bro. Parl, pl. g. 11 Rep. 63. Hard. 

4. | $5 
ke power of an act of parliament is ſo exceeding 
great, that only the laws of God and nature can controul 
it. Anacof parliament can do no wrong, but it ma 
do ſome things which look pretty odd ; for it may aif, 
charge a perſon from the allegiance, he lives under and 


reſtore him toa ſtate of nature. 12% od. 6868, The City | 


of London v. Wind, _ She xg 
An eſtate may be made.to ceaſe by a ſtatute, in the 
ſame manner as if the party poſſeſſing it was dead ; as 1s 
done by the 21 47. 8. C. B. which declares, that, if any 
perſon accepts a ſecond benefice, the firſt ſhall be void 
in the ſame manner as if the incumbent had died. 6 Rep. 
40, Mildmay's caſe. | 
A man may by an at of parliament be enabled to have 
or be an heir, who otherwiſe could not have or be an 
heir. 1 Leo. 75. Wheatly v. Thomas. TE: 
An eſtate tail may be created by an aQt of parliament 
without a donor ; and the validity of ſuch a limitation 1s 
not to be meaſured by the ſtrift rules of the Common 
Law : for an aCt of parliament can controul the rules of 
the Common Law. Raym. 355. Maurrey v, Eyton, 1 Fo. 
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A man can only forfeit ſuch eſtate as he has, as where 
tenant in tail with remainder over forfeits, the remainder 
is ſaved : but, if the land of tenant in tail is given by 
| name unto the King 
ſaved, Godb. 315. Sheffield v. Ratcliffe. © . 

If the King is intitled by an aCt of parliament to the 
land of F. 8. he takes it diſcharged of all tenures what- 
foever, Bro. Parl. pl. 57. 

Where land is ſubject to a rent-charge, if this Iand is 
given to any perſon by a ſtatute, the rent is thereby diſ- 
charged Bro. Parl. pl. 28. | 

A ſtatute cannot make it lawful for 4. to commit adul- 
tery with the wiſe of B. for the laws of God forbid this ; 
But it may diſolve the marriage with B. and make her 
| the wife of 4. 12 Med. 688. The City of London v. 
Hood. | | 

An aQ of parliament cannot alter the courſe of nature 
fo as to make a- woman a man: but it can make her a 
- man to all civil purpoſes; for it can make her a mayor or 
Juſtice of peace. 2 Fo. 12 Grow. v. Ramſey. | 

For mare learning on this ſubjef, ſee, 4 Bac. Abr. and 19 
Vin. Abr. tit. Statutes. | | | 

Statute JNerchant, Is a bond of record, acknow- 
ledged before one of the clerks of the ſtatute merchant 
and mayor of the city of London, or two merchants of 
ſaid city, for that purpoſe aſſigned, or before the mayor or 
warden of the towns, or other diſcreet men for that pur- 

ſe aſſigned. This recognizance is to be entered on aroll, 
which muſt be double, one part io remain with the mayor, 
and the other with a clerk, who ſhall write with his 
own hand a bill obligatory, to which a ſeal of the King, 
for that purpoſe appointed, ſhall be atixed, together 
with the ſeal of the debtor. 11 £4.1. 2 Rol. Abr., 
466. 2 Bac. Abr. 331. 

'The deſign of this ſecurity was to promote and en- 
courage trade, by providing a ſure and ſpeedy remedy for 
merchant ſtrangers as well as ' natives, to recover their 
debts at the day aſſigned for payment, the want of which 
ſays the ſtatute of Aon Burnel (11.£4. 1, which fir 


by a ſtatute, the remainder is not. 


TEA 
created the ſtatute merchant) in a great meaſure prevent. 
ed the importation of foreign.commodities and diſcout; 
cd ſtrangers to trade with us, to the detriment not only 
of our own merchants, and other ſubjes, but to the 
Prince bimſelf, whoſe cuſtoms riſe andfall in proportion 
to the increaſe and decay of trade, 2 Bac. Abr, 331, 

But though the ſtatute merchant ſeems firſt to be jn. 
troduced, and wholly calculated for the eaſe and benef+ 
of merchants, as the name itſelf imports ; yet they were 
not long ingroſſed by them, for other men finding from 
their own obſervation, that they were much of the ſame 
nature with judgments given in //7/tminſter Hall, but o. 
tained with infinite leſs trouble and expence, out of re. 
gard to their own intereſt and quiet, eaſily fell into this 
way of contraCting, and by degrees it came to be improy.. 
ed into a common aſſurance, as we find it at this day 
Winch. 83. TER 50 | ; 

The addition of the King's ſeal, which was never re. 
quired to any contraQt at Common Law, was to authen- 
ticate and make the ſecurity of a higher nature than any 
other then known ; for by this the King, in the perſon 
of the mayor, &c. atteſts the contraCt and takes conu- 
ſance of the debt, and conſequently execution is to be 
awarded upon failure of payment at the day aſligned, 
without any .meſne proceſs to convict him; for the Judges, 
who are the King's repreſentatives, for the more ſpeedy 
adminiſtration of juſtice, require theſe on common con- 
tracts and ſpecialities, to ſatisfy themſelves of the juſtice 
and legality of the plantiff*'s demands, before they award 
any execution againſt the defendant ; but to this con- 
tract, the King himſelf, by the mayor, warden, &c, is 
a witneſs, and as the frank acknowledgement and con- 
feſſion of the debtor, that he really owes ſo much; which 
is the beſt and ſureſt proof the law requires ; therefore the 
legiſlators of that time, out of a juſt regard to the prero- 
gative and juſtice of the King on theſe contraQts, ason 
{ocgrmans, allowed of an immediate execution, theſe 

eing the ſureſt means of conviction, vrz. the confeſſion 
of the conuſor on record, which the Judges at //e/tmin- 
/ter ſeldom have to frame their judgments on ; and thus it 
muſt be preſumed from the force of them, which is equal 
to judgments of the ſuperior courts, they obtained the 
name of pocket judgments. 3 Shep. Abr. 318, 2 Bac 
Abr. 331. TS | | 

This ſeal of the King conſiſts of two pieces, one to lie 
in the cuſtody of the mayor, and the other of the clerk 
that inrols the recognizance, the better to prevent any 
fraud or corruption this ſecurity might be liable to, if the 
ſeal Jay in one hand. Cro. Eliz. 233, 31g 
| Statute DHtaple, Is a bond of record, acknowledged 
before the mayor of the ſtaple, in the preſence of all or 
one of the conſtables ; to this end ſays the ſtatute, there 
ſhall be a ſeal ordained, which ſhall be affixed to all obli- 
gations made on ſuch recognizances acknowledged in the 
ſtaple ; this ſeal of the ſtaple is the only ſeal the ſtatute 
requires to atteſt this contraCt ; but it 13 no more under the 
power or diſpoſal of the mayor than that appointed by the 
ſtatute merchant ; for though the ſtatute appoints him 
the cuſtody of it, yet it is in ſuch a manner, that he. 
cannot athx it to any obligation without their conſent, it 
being to remain in the mayor's hands, under the ſecurity 
of their own ſeals. 2 Rol. Abr. 466. Stat. 21 E4. 3. c.9. 

To underſtand a little of the original and conſttution 
of the ſtaple, and the advantage the nation had by this 
eſtabliſhment, we muſt obſerve, that the place of refi- 
dence, whither the merchants reſorted with their ſtaple 
commodities, was anciently called Eſtaple, which ſignt- 
fies no more than mart or market ; and this was formerly 
appointed out of the realm, as at Calais, Antwerp, &c, 
and other ports on the continent, which were neareſt to 
us, and whither the merchants might with ſafety coaſt it. 
4 Inſt. 238. | | 

But beſides theſe ſtaple ports appointed abroad, there 
were others appointed - at home, whither all the ſtaple 
commodities were carried in order to their exportation, 
ſuch as London, Weſtminſter, Hull, 8c. this was found 
to be of great uſe and conſequence to the Prince in par- 
ticular and to the intereſt and credit of the nation in ge- 


neral ; for at theſe ſtaple ports where the King's cows 
h , call y 


1, 

eaſily colleQed, and were by the officers of the ſtaple, at 
two (eyeral payments, returned into the Exchequer ; be- 
61:3, at.theſe ſtaples, all mezchants goods were carefully 
viewed and marked by the proper oficers of the ſlaple ; 
and this neceſſari'y ayoide| the exportation of decayed 
goo 183 or ill wrought manufactures, and conſequently 
{xed a ſtimp of credit on the merchandiſes exported, 
which, upon the view, always anſwered the expeCtation 
of the buyer. Auine's Lex Merc. 337—338. See the 
27 460. 3. cap. bo ha TION 

The Raple merchandizes, according to Lord Cote, are 
only wool, woolfells, leather, lead, and tin; others, but- 
ter, cheeſe and cloths 5 but whatever they were, the 
mayor and conſtables had not only conuſance of all con- 
tracts and debts relatitg to them, but they had likewiſe 
juriſdiction over the people and all manner of things 
twching the Raple; this power was given them, leſt the 
merchants ſhould, be diverted and, drawn from their buſi- | 
nz and trade, by applying to, the Common Law, and. 
TUnaing through the tedious forms of it, for a determi- 
pation of their differences, and for the greater encourage- 
ment of merchants, that they might have all imaginable 
ſecurity in there contraQts and dealings, and the moſt ex- 
ions method of recovering their.debts, without going 
out of the bounds of the ſtaple. 4 in/t, 238, Malines 
Lis Mere. 337+. 27 Ede 3. c..8.. os 

By this it appears, that this ſecurity was only deſigned 
for the merchants of the ſtaple, and for. debts' only on 
the ſale of merchandizes brought thither ; yet in time 
- others bezan to ap-ly 1t to their own ends, and the mayor 
and conſtable would take recognizances from ltrangets, 
ſurmiſing it was made for the payment of money for mer- 
chandizes brought to the ſtaple; to prevent this miſchief, 
the parliament in 23 H. 8. reduced the {tatute [taple to its 
former channel, and laid a penalty 407 on the mayor 
and conJables who ſhou'd extend the benefit of the ſta- 


ped 


tute 10 any but thoſe of the ſtaple ; but though the ſta- | 


twie-t 23 {7. 8. cap. 6. deprived them of this benefit z 
ye: it framed a new fort of ſecurity, to be uſed ad libitum 
by all men, known by the name of a recognizance on 23 
H. 8. or a recognizance in the nature of a ſtatute ſtaple, 
ſo called, becauſe this aC&t limits and appoints the ſame 
proceſs, execution, and advantage in every particular, as 
is ſet down in the ſtatute ſtaple. C9. Lit. 290, 

A recognizance therefore in nature of a ſtatute ſtaple, 
as the words of the aCt declare, is the ſame with the ſor- 
mer, only ackriowledged under other perfons; for as 
the {llatute. runs, the Chief Juſtices of the King's Bench 
and Common Pleas, or in their abſence, out of term, 
the mayor of the ſtaple at /7e/min/ter, and the 'recorder 
of London jointly together, ſhall have power to take re- 
cognizances for payment of debt in the form ſet down 
in the ſtatute; in this, as in the former caſes, the King 
_ appoints a ſeal to atteſt the contract, which the ſaid Juſ- 
tices ſhall have the keeping of, and the ſaid mayor and, 
recorder another of the ſame print and faſhion 3 and 
every obligation made and acknowledged before either. of 
the Juſtices, or the mayor and recorder, mult be ſealed 
' With the ſeal of the conuſor, with the King's ſeal, . and 
with the ſeal of the Chief Juſtice, or the mayor and re- 
corder before whom it is taken, who are likewiſe obliged 
to. ſubſcribe their names z beſides this, the clerk of the 
recognizance (who is appointed for this purpoſe by the 
King), or his deputy, ſhall make and write all obligations 
thus ackhowledged, and inrol them in two ſeveral rolls 
indented, one whereof ſhall remain with ſuch of the fajd 


—_— 


R K L ; ty ] i) 1 
Juſtices, or with the mayor and recorder that takes, the 


recognizance, and the other with the clerk, who is far- 
ther obliged, at the requeſt of the conuſee, his executors. 
or adminiſtrators, to certify ſuch obligations into Chan-, 
cery under his ſeal. Co. Lit. 290.4. 4 ſnft. 238. n: 


Rol. Abr, 466. Ca. Ent. 12, 


Statutes, 'or Statute-Seſfion?, ' Are vulgarly taken 


for the petit ſeſſions, which are yearly kept for the diſpol- 
ing of ſervants in ſervice, by 5 Eliz. cap. 4: And theſe 
Natute ſeffirns, otherwiſe called petit ſeſſions, are a meeting 
in every hundred of all the ſhires in England, where 


body to priſon, and ſeize upon 


ST 8 | 
debating of differences between maſters and ſervants, the 
rating of ſervants wages, and beſtowing ſuch people i ſer- 


Vice, as "being fit to ſerye, either refuſe, to ſeck, or, get 
maſters. Stat. 5 Zliz. c. 5, Cowell, edit. 1527.1 
- Dtatuto Mercatorio, Is a writ for the impriſoning of 
him that has forfeited a, bond called /tatute merchant, until 
the debt be ſatisfied. Regif. Orig. fol: 146. And of 
theſe there is one apainſt lay-perſons, and another againſt 
eccleltaſtical, Jbid. & 148. _ + * SO 8" 
Dtatuto Stapulae, Is a 


& 
; Stu 


$2.60 $i5.3; FRIES 
Tm that lies to take his 


Pr | is layds-and goods, that 
"71 torteited a bond called /latute flaple. | ro 'Orig. 
ole. tS1. | | BY 


 Scacutum de Lakozatiis, Ts a writ judicial, for the 
apprehending of ſuch /abourers, as refuſe to work accord= 
iwg to.the ſtatute. , Reg. Fugic. fol. 27. "gr 

. Pcaurnin, Any /cre, or ſtanding ſtock of cattle, pro- 
viſion, Wc., Matt. I/eff. anno 1256. Vigint: inſuper & 
quinque libras pro ſiauro ejuſdem lactic When formerly the 
bilzops occupied , their own demeſene lands, they were 
obliged to leave at their death ſuch a determined quan- 
tity of cattle for a ſtock to their ſucceſſors z which ſtock 
upon the ground was called flaurum, and de /lauro, de in- 
/tauro, Cowell, edit. 1127, _ | | 
'Dtealing, Is the da taking away of another 
man's gootls, with 'an intent to teal them, againſt, or 
without the will of him whoſe goods they are. The Civil 
Law judges open theft to be fatisfied by the recompence 
of four-fold ; and privy theft, by the reeompence of 


double ; but the Law of Eagland adjudges both thoſe of- 


tences to death, if the value of the thing ſtolen be above 
twelvepence, Cowell, edit. 1727. See Larcenp. . 

-*- Wee. Bee "Jon. hue Tar 4 
Stevens (Joanna,) Reward of - 5000 ]. for the diſco- 
very of her medicine for diſſolving the ſtone, 12 Gee. 2, 


1 
7 


iGo 23. Is ; 
Stepney, The reQor . of every church -and chapel, 
converted into a parochial church in the pariſh of Srepney 
to be nominated by Brazen-ngſe College, 12 Ain. fe. 1, 
Steriimny,. (Sterlingum) © Was and is the epithet for 
ſilver money current within this real, 3 and took name 
from this, that there was a pure coin ſtamped firſt in 
England by the Eafterlings, or merchants of Eaj?-Germany, 
by the command of King F-hn, and accordingly Roger 
Hoveden parte poſter. ſuor. Annal, fol. 377. writes it Efter- 
ling, See the ſtatute of Pyrveyers, cap. 13. , By the ſta- 
tute 3! Ed. 1. the penny which 1s called the /erling, 
round, and without clipping, weighs thirty two grains of 
wheat, well dried, and twenty pence make an ounce, 
twelve ounces a pound, and cight pounds a gallon of 
wine, and eight gallons a. buſhel, which is the eighth 
part of a quarter. 17 Z&, 2. cap. 19. The word 1s not 
yet out of uſe; for though we. ordinarily fay lawful 
money of England, yet in the Mint, and the like, they 
ſay ſterling money, When it was found convenient in 
the fabrication of monies, to have a' certain quantity or 
proportion of | baſer metal 'to be mixed with the .pure_ 
gold and filver, 'the word Sterling or Efterling was 
then introduced, and has ever fince been uſed to de- 
note the certain proportion or degree 'of fineneſs, which 
ought to be retained in: the reſpeQtive coins, See 
poier ar Eſſay upon Coins, þ« 14 ; See Kennet's Gloſſary in 
Sterling. FE tg ng ad een be 
Steward, ., (Seneſcallus) Is compounded of the Saxon 
Steda, ts e. reem, place, or ſlead, and weard, t. e. a 
ward or keeper ;, as much as to ſay a man appointed 
in my place, or ftead; © and always ſignifies a principal 
officer within his jurifdiftion : the greateſt of theſe is 
the Lord High-/leward of England, which was anciently 
the inheritance of the earls of Leice/ter, till forfeited to 
Henry the Third by . S:mon 'de. Montfort : but the power 
of this officer being very great,” of late he has not uſually 
been appointed for ,avy long time, 'but only for the 
diſpatch of ſome ſpecial buſineſs, as, the arraignment of 
ſome nobleman in caſe of treaſon, or ſuch like, which 
once ended, his commiſhon expires. . Of the court of 
the' High-frward of Englana, you may read, 4 Tn/t. fol. 


by cuſtom they have been uſed, whereto the conſtables 
and others, both houſholders and ſervants repair, for the | 
Vor. il, Nv. 128. 


59, There is the Lord Steward of the King's moſt ho. 
| 8 L nourable 


Fx 1 
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nourable houſhold, 24 H. 8. cap. 13. whole name was 
changed to that of Great-maſ/ter, 4 32 H. 8. cap. 39. 
But this'ſtatute was repealed by x Mar. 2. Parl. cap. 4. 
and the 'office and name of the Lord-fleward of the King's 


cerning him, as alſo in F. N, B. fol. 241. Of his an- 
cient power read Fleta, lib, 2. cap. 3. There is alſo a 
Steward of the Marſhalſea, PI. Cor. fol. 52. and 33 H. 8. 
cap. I2, Tn brief, this word is of ſo great diverſity, 
that there is in moſt corporations, and in all houſes of 
honour throughout the realm, an officer of this name 
and authority. What a /eward of a manor or houſhold 
is, or ought to be, Flera fully deſcribes, £16. 2. c. 71, 
72. Cowell, edit. 1727. 

Steward of Courts, See 

we: 
Stews, Are thofe places which were permitted in 
England to women of profeſſed incontinency, and that 
for hire would proſtitute their bodies to all comers. It 
is derived from the French efuves, 7. e. therme, vel bal- 
neum, becauſe difſolute perſons are wont to prepare them- 
ſelves for venerious ats by bathing. And that this 1s 
not new, Homer ſhews in the eighth book of his Oy. 
where he reckons hot baths amongſt the effeminate ſort of 
pleaſures. Of theſe read 11 H. 6.t1. But King Henry 
the Eighth, about the year 1546, prohibited them for 
ever.. Cowell, edit. 1727. -* 

Stica, Was a braſs coin amongſt the Saxons, and 
of the value of half their farthing, and four of them made 
an heflign, 1d. ib. | |  HIATI 

Stick of Eels. (Stat. compoſit. ponder. & menſur.) Bind 
anguillarum conſktat ex decem ſticks, & quelibet ſtick ex 


Copyhold, Janor, 


xxV. anguillis. Mon, Angl. tom. 2. fol. 880. It isin ſome 


records called Brochus Anguillarum. 

Stickler, An inferior officer who cut wood for the 
priory of ZEaeroſe within the King's parks at Clarendon. 
Rot. Parl, 1 H. 6. 

Stile, (New) See Calendar. GN Coeds 

Stilyard, (Guildhalda Teutonicorum, mentioned in ſtat. 
* i 7. © 32: 22 FH. 2 6. 6. and 34 Hl. 38.6 14.) 
Was a place in London, where the fraternity of the 
Eafterling merchants, otherwiſe called The merchants of the 
Hanſe and Almaine, anno 1 Ed. 6. c. 13. had their 
abode, Tt was at firſt ſo denominated of a broad place or 
eourt where /tee/ was ſold, . upon which place that houſe 
was founded. Cowell, edit. 1727. See Geld, Yanſc.. 

Stockings. See Frames, Dilk. 

Stocijobbing and Stocks, ContraCts and wages relat- 
ing to ſtock where made void, and the premium to be 
reſtored, 7 Geo. 2. c. 8. /. 1, 10, IT. 10 (zeo.2. c 8. 
Bills for diſcovery of ſuch contrats, &c. how to be an- 
ſwered, 7 Geo. 2. c. 8. f. 2. 

And the plaintiffs to give ſecurity to anſwer coſts, 7 
Geo. 2. c. 8. /. 3. | | | 

Perſons exccuting ſuch contraQs to forfeit 500/. 7 
Gets 2, Go Bo Jo 3» | | 

Stock fold for a certain day, and not paid for accord- 
ing to agreemgnt, may be ſold. to any other. perſon, and 
the ſeller recover damages. 7 Geo. 2. c. 8. /. 6. 

And the buyer may purchaſe the like quantity, 
where the ſeller refuſeth to transfer the ſtock ſold, and 
ſhall recover damages, 7 Gez. 2. C8. f. 7. | 

Penalties on perſons ſelling ſtock which they are not 
poſſeſſed of, and on brokers negociating ſuch contracts, 
7 (rev. 2. os 8. fo 8, . ; OPENS: 

' Or not entering contrafts, 7 Geo. 2. 0.8. f.g. 

Stocks, (Cippus,) A wooden engine to put the legs 
of offenders in, for the ſecuring of diſorderly perſons 


and by way of puniſhment in, divers caſes ordained by 


ſatute, &c. And it is ſaid that every vill within the 
- precinct of a torn is indiCtable for not having a pair of 
| Rocks, and ſhall forfeit 5/, Kitch, 13. 

_ Stola, Was a garment formerly worn by 
unto thoſe which we now call, hoods : and ſometimes it 
is taken for the archiepiſcopal pall. Fadm, c. 188. 


Alſo a veſtment which matrons wore. Cowell, edit., 


1727: ; 
Cite goodf, To help people to ſtolen goods for 


reward, without apprehending the felon, is felony, 4 


[it to be ſtolen, to be tranſported, 29 Geo. 2. c. 
hauſhold revived, where you may read thus much con-| - » 29 c 


prieſts like 
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Gez. 1, c. 11, Profecutors of ſuch offenders how te 
warded, 6 Geo. I. c. 22. Perſons having or receiving 
lead, iron, copper, braſs, bell-metal, or ſolder, knowing 
| Stone cf Tool, { Petra Lana, mentioned 5 4 fan 
11 77. 7. c. 4) Oughtto weigh fourteen pounds ; yet in 
ſome places it Is more; and in others it is but twelve and 
a half, Le charre de plumbo conflat ex'x&x'. fer mellis, & eli. 
| bet formellacontinet vi. petras exceptis duabus libris, £5 queiitet 
petra conflat ex xii. libris, Compoſitio de Penderibys, A 
ſtone of wax is but eight pounds, nor is the fone of bees 
at London any more. See Weights and Sarplar, and alfo 
Crompton's Fuſtice of Peace, fol. B3, Cowell, iz. 1725 

Stores of War, Embezzling ſtores of war t9 twenty 
ſhillings made felony, 31 &liz. c, 4. L 

Penalties of embezzling naval ſtores, 16 Car, 2. c. 
19 Gar. 2: G& F<: "MA & 23 #8 2J. 1 Ges. 1. c 
28/2 
Penalty of having ſtores with the King's mark 
To FF. 3. c. 4x. YOu tc.8. [..4. nia Da 

Not to hinder the lending ſtores to 
in diſtreſs, 9 & 1o //F. 4. c.41 [. 8. 
Treafurers, &:, may ſearch ſhips, 1 Gee. r. c, 25, 


any merchant ſhip 


FE... 

Commiſſioners of the navy, &c, may commit perſons 
counterfeiting their hands, 1 Geo. 1. c. 25. /. 6. 

Encouragement for raiſing naval ſtores in the Planta- 
tions, 3 & 4 Ann. co. 10. 8 Ann. c. 13. ſ. 20. andin 
Scotiand, 12 Ann. fl, 1. c.g. ſ. 2. $ Gets. is c 12. 2 
Gev-2. £435. [12s | | 

Plantation pitch and tar to be clean, 5 Geo, 1. c 11, 
ſe 16. 24 Gee. 2. £. 52. f. 2. 25 Geo. 2c. 35. |. 3. 

Juſtices may mitigate the penalty of concealing ſtcres, 
or cauſe offenders to be whipped, 9 Gev. 1. c. 8. /. 4. 

; Juſtices of afſſize and quarter-ſeſſions may hear and 
rinag offences relating to ſtores, 17 Geo. 2. c. 40. 
-. I0. 

Pre-emption of ſtores imported in neutral ſhips, given 
to the commiſhoners of the navy, during the war, 19 
Geo. 2. c. 36. | on er 

Embez3ling ſtores, &c. excepted out of general pardon, 
20 C20..2..c $2: /.. 42. | 

No bounty ſhall be paid on any tar, according to 2 
Geo. 2. c. 35. unleſs each barrel contain thirty-one gal- 
lons and one balf, 33 Geo. 2. c. 35. /. 3. 

Encouragement for the importation of naval ſtores 
from America, continued to 2gth September 1771, 4 Geo. 3. 
Cc. 11. | | 

Stotarii?, Was he who had the care of the fiud or 
breed of young horſes. Leg. Al/rea!, c. 9. 

Stourton, The 29 Car. 2. not to make void the. 
leaſe granted by the dean and chapter of York, of the par- 
ſonage 3's tithes, in Stourton, in Nettinghamſhire, 79 Car. 
2. C. ©. fþ. Os D] = : 

Stow, Lither by itſelf, or added to a word, ſignifies 
a place ; as Srow in the I/ old, a place near the plains ; 
from the Saxon fow, locus, and wold, 1. e. planitits. 
Ged/tew, a place dedicated to God. Cowell, edit. 1727. 

Stowagr, (From the Saxon Stow, 72, e. locus, villa,) is 
the place or part where goods are Jaid, or the money that 
is paid for ſuch a place, Cowell, edit. 1727. | 

Straits, or Streits, (mentioned in 18 HH, 6. and 
1 R. 3. c. 8.) A ſoit of narrow cloth or kerſey fo called. 
Id ib. | | 

Strand, (Sax. /trande,) Any, ſhore or *bank of 2 
ſea or river. An,immunity from cuſtom, and all im- 
poſition upon goods or veſſels by land or by water, was 
uſually exprefled by ſtrand and ſtream. As King Henry 2. 
'to the church' of Reche/?.r— Corncedo E confirmo in fer- 
petuum cum ſockne FI ſoke, ſtrand & ſtream. Mon. Ang- 
lic. tom. 3. Þ. 4+ So the ſame prince granted to all te- 
nants and traders within the honour of J/alingferd, that 
—— by water and by land, by wood and by {trand, 
quieti fint de hetonio, afains &Cc. Paruch, Antiquit. p. 114- 
Hence the ſtreet in the weſt ſuburbs of London, which 
lay next the ſhore or bank of the Thames, is called the 
| Strand. Cowell, edit. 1727. See Stroud. | 
Stranded, (From the Saxon /rand, a ſhore or bank 
| of the ſea, or any great river,) 1s, when any hips 

: | either 
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either by tempeſt, or ill ſteerage, run on ground, and 
ſo periſhes, Stat. 17 Car. 1. c. 14, See Dtrond, | 

tranger, (derived from the French eflrange, alte- 
;us,) Signifies generally in our language, a man born ont 
of the land, or unknown ; but in the law it hath a ſpe- 
cial ſignification, for him that is not privy or party to an 
att, As a firanger to a judgment, Old Nat. Brev. fel. 
128, is he to whom a judgment doth not belong ; and 
in this ſenſe it is direQly contrary to party or privy. 
Cowell, edit. 1727. See Privy. 

Straw. See apy, 

Stray. Sce Efray. 

Stream-works, A kind of works in the 
mentioned in 27 FH. 8. c. 23. 

Sirvet:, How to be cleanſed and repaired in market- 
towns, 1 Geo I. /2. 2+ c& 52. f. 9g. Streets of London to 
be deemed highways, 6 Geo. 1. c. 23. ſed. 8. | 

Stcepitus Judicialis, The circumſtances of noiſe and 
crowd, and other turbulent formalities at a proceſs or trial 
in a public court of juſtice, And therefore our wiſe an- 
ceſtors did in many caſes provide, that right and juſtice 
ſhould be done in a more private and quiet manner. 
Cell, edit. 1727, Paroch. Antiq. pe. 344. | 

Strecwacd, Was an olhcer like our ſurveyor of the 
highways, or rather a ſcavenger. It is mentioned in the 
Mommaſlicon, 2 tom. page 187. | 

Zt:ifuing- See Church, Palacee. | 

ti, (Strepitus,) Deſtrution, mutilation, from the 
French e/ropter, i. e. mutilare, ftrepitum & vaſium facere, 
7. 4, to maxe /{rip and wa/tes or firop and waſte, See 
Eſicepement. 

Htrond, Is a Saron word, ſignifying a ſhore or bank 
of a ſea, or any great river. Cawe!l, edit. 1727. 

Dtrumpet, ( Meretrix,) A whore, harlot, or courte- 
ſan : this word was heretofore uſed for an addition. 
Corge!l, edit. 1727. beg 

Sturgean, May be ,imported, 10 & 11 Jill. 3. 
c. 24. The King, where intitled to ſturgeon, 17 Ed. 2. 
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Htyle, {appello,) To call, name, or intitle one ; as 
the ſtyle cf the King of England, is George the Third, 
by the grace of Gud, King of Great Britain, France, and 
Ireland, defender of the faith, &c. There 15s alſo an old 
and new ſtyle, uſed in the dates of things abroad. See 
Calendar. | 

Suvdeacon, Is an ancient officer in the church: he 
is mentioned in the apoſtolic! can0as, vize 42, 43- He 
. wasnot made by impoſition 0. bands, but by the delivery 
of an empty platter and cup by the biſhop, and of a 
pitcher, baſon, and towel, by the archdeacon. His of- 
tice was to wait on the deacon with the linen on which 
the body, &c, was conſecrated, and to receive and carry 
away the plate with the offerings, and the cup with the 
wine and water in it, &©c, He is often mentioued in the 
 monkiſh hiſtorians ; and therefore it 1s thought proper to 
write fo much of his name and office. Cowell, ezatt. 
1727. | x 
Subjets, (/ubditi,) Are the members of the com- 
monwealth under the King their head. Jo's Injl. 27. 

Suvjugalis, {s any beaſt carrying the yoke. Mat. Par. 
Iz49, | | | 
 Hublegerius, One who is guilty of inceſt ; from the 
vaxon fyb, cognatio, and leger, concubitus, or rather from | 
the Saxon /ybliger, 1. e. ince/tus. : 

Submacſhul, (Submareſcalus,) Is an officer in the 
Marſhalſea, who is deputy to the chief marſhal of the 
King's houſe, commonly called the Knight Marſhal, and 
hath the . cuſtody of the priſoners there. Cromp. Furi/d. 
fil. 104. He is otherwiſe called Under-/Jarſha!. 

Subniſtor, To arbitration. See Arbitrato?, 

&ULnervare, 'Fo cut the finews of the legs or thighs, 
to hamſtring. It was an old cuſtom in England, Mere- 

See O/bernum de 


Rannaries, 


trices & impudicas mulieres ſubneryare. 
vita 8. Dwnflani, apud IVhartoni Angl. Sacre P. 2, p- 
140, | 

__ Suboznation, (ſ@bornatic,) A ſecret or underhand 
Preparing, inftructing, or bringing in a falſe witneſs, or 
corrupting or alluring to do ſuch a falſe att. Hence ſub- 
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ornatton of perjury mentioned in the aCt of general pardon 
I : Car. F cap. SE __e alluring to perjury. Subornation | 
of witneſſes, 32 Hen. 8. c. 9. and 2 Par, In/t. fol. 1657. 
See Derry.” | . : OA as 

Subpoena, Is a writ, whereby all perſons under the 
degree of peerage are called into Chancery, in ſuch caſe 
only where the Common Law fails, and hath made no 
proviſion ; ſo as the party who in equity hath wrong 


| Can bave no other remedy by the rules and courſe of the 
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Common Law. IW:ft. Symb. part. 2. tit. Proceedings in 
Chancery, ſef7. 18. But Peers of the realm in ſuch caſes 
are called by the Lord Chancellor's, or Lord Keeper's 
letters, giving notice of the ſuit intended againſt them, and 
requiring them to appear. There is alſo a /ubpena ad 
teſtificandum, for the ſummoning of witneſſes as well in 
Chancery as other courts: There is alſo a ſubpena in 
the Exchequer, as well in the court of Equity there, as 
in the office of Pleas. And theſe names proceed from the 
words in the writ, which charge the party ſummoned to 
appear at the day and place aſhgned, ſub pana centum li- 
brarum. Cowell, edit. 1729, Subpe@na not to be grant- 
ed without ſecurity found for the coſts, 15 Hen. 6. c. 4. 
Pcnalty on perſons not appearing to give evidence, when 
ſerved with a /ubpana, 5 Eliz. cap. 9. Subpana ſhall 
not iiſue out of a court of Equity, till after the bill is 
hled, except for an injunRion, 4 Ann. c. 16. /. 22. 
Dubſidy, (Sub/edium,) Signifies ant aid, tax, or tribute, 
granted by parliament to the King, for the urgent occa« 
ſions of the kingdom, to be levied hy every ſubjeR, ac- 
cording to the rate of his land or goods, after four ſhillings 
in the pound for land, and ro ſhillings eight pence for 
goods. No hiſtory mentions that the Saxon Kings had 
any ſubſidies aſter the manner of ours at preſent; but 
they had both levies of money and perſonal ſervices to- 
wards the building and repairing of cities, caſlles, bridges, 
military expeditions, &c. which they call Bargbote, 
Brigbate, Herefare, Heregeld, &c.« But when the Danes 
harraſſed the land, King Ethelred ſubmitted to pay them 


for redemption of. peace ſeveral great ſums of money 


yearly. This was called Danzgeld, for the Jevying of 
which, every hide of land was taxed yearly at twelve 
pence, lands of the church only excepted, and thereupon 
it was aſter called hydagzum, and that name remained af- 
terward upon all taxes and ſubſidies impoſed upon lands z 
for ſometimes it was laid upon cattle, and then was. 
termed horngeld. 'The Normans called theſe ſometimes 
taxes, ſometimes tallages, otherwiſe auxilia & ſubſidia. 
'The Conqueror bad theſe taxes, and made a law for the 
manner of their levying, as appears in Emendationibus 
ejus, pag. 125. ſet. Volumus & firmiter, &c, Many 
years after the Conquelt they were levied otherwiſe than 
now, as every ninth lamb, every ninth fleece, and every 
ninth ſheaf. 14 ©. 3. ſtat. 1. cap. 20. Of which you 
may ſee great variety in Raſtall*s Abridgment, tit, Taxes, 
Tenths, Fifteenths, Subſidies, &c. and 4 Inſt. fol. 26. and 
33. Whence we may gather there is no certain rate, 
but as the parliament ſhall think fit. Srb/ady 1s in our 
ſtatutes ſometimes confounded with cuſtoms. 14 He. 4. 
cap. 7. Cowell, edit; 1727, © _ 

A fifteen granted for Magna 
Fereſia, M.C. 9 H: 3. c. 37. 

'The ninth fleece, &c. granted, 14 E4. 1: /t. 1. c. 20. 

No aid to be taken but by the aſfent of parliament, 14 - 
Ed. 3. fl. 2. c 1. - | 

Application of the revenue enaQed in parliament, 14 
Ed. 3-#: $54 bo eR. SES; 

'The penalties of the ſtatutes of Jabourers given to the 
people in aid of their ſubſidies, 23 Ed. Js c. 8. 

Subſidies granted, 31 H. 6.c. 8. 11 H. 7.c. 10. 

A ſubſidy of 45. in the pound granted by the clergy 
of the province of Canterbury, 32 H. 8. c. 23. | 

Subſtance, The ſubſtance of things is moſt to be re- 


charta, and the Char ta de 


 garded ; and therefore our Law doth preſer matter of ſub- 


{tance before matters of circumſtance, &e. as in'the ſta- 
tutes 36 £4. 3.c. 15. 33 H. 6.c. 10. 21 H. 7. c. 24, 
23 El. ce 4s 4 - | | 
Subjtititr, (/ub/titutus) One placed under. another 
perſon to tranſaft ſome bulineſs, &c, See Kittomey. 
fy guburv:n, 


| 
9:1 
- Suburbani, Are huſbandſmen, according to the 1To- 
aaſlicon, tom. 2. þ. 408. Succellion to the crown, fee 
Ving.|. - | a langs; 
* SuceeN9:, (Lit.) Is he that followeth or cometh in 
another's place. Sole corporations may take a fee-ſimple 
eſtate to them and their ſueceſſors 3 but not without the 
word ſucceſſors: and ſuch a corporation cannot regularlytake 
in ſucceſhon goods and chattles ; and therefore if a leaſe 
* for a hundred years be made to a perſon and his ſuccellors, 
it hath been aJjudged only an eſtate for life: nor may a 
ſole corporation bind the ſucceſſ>rs. 4 Rep. 65. 2 [nft. 
8, 46, 94+ 4 [n/t. 249, An aggregate corporation may 
have a fee-{imple eſtate in ſucceſhon, without the word 
ſucceſſors ; and take goods and chattles in aQion or pot- 
ſeſſion, and they ſhall go to the ſucceſſors.  //724's Inf. 
111. See Corporation, | 

Succiſiones Acvoruin, 
of trees, Cha .2 H.5. | ; 

Suffrerance. Tenant at ſufferance, 1s he who hold 
eth over his term at ficſt lawfully granted. Terms de Ley. 
A perſon is tenant at ſufferance that continues aſter his 
eſtate is ended, and wrongfully holdeth again{t another, 
&c. 1 Co. Infl. 57, See /tat. 4 Geo. 2. c. 28. 

- Suffcagav, (S»ffraganens) Ts, a titular biſhop ap- 
pointed to aid and alliſt the biſhop of the dioceſe, Co. 2. 
In/t. fel. 79. calls him a biſtop's FPricegerent. Spelman 
ſays, Dicuntur epiſcopi quia archiepiſcops ſuffragari & af- 
filtere tenentur, & ſuffraganet dicuntur qui ermum ſuffra- 
giis cauſe eccleſtaſtice judicantur. It was enafted, (anno 
26 H. 8. c. 14.) that it ſhould bz lawful for every dio- 
ceſan, at his pleaſure, to ele& two honelt and dicreet 
ſpiritual perſons, within his dioceſe, and- to preſent them 
to the King, that he might give one of them ſuch title, 
ſtyle, name, and dignity of ſuch of the fees in the 
ſaid ſtatute ſpecified, as he ſhall think convenient, &c. 
and that every ſuch perſon ſhall be called Briſh:p Suffra- 
gan of the ſame ſee, &c. Camden in his Britan, ttt. 
Kent, ſpeaking of the archbiſhop of Canterbury's Suffra- 
gans, ſays, When the archbiſhop is bulied in weightier 
affairs, they manage for him matters that pertain to order 
only, and not to the epiſcopal juriſdiction. Others cal! 
them /ub/idiary biſhops; whoſe number 1s limited by the 
ſaid ſtatute. Cowell, edit, 1727. | 

Sugar, Importing it, not within the ſtat 
regrators, 15 E/,c.25./. 21. 

- A duty upon ſugar, expired, 1 Fac. 2. c. 4. 

Duty upon ſugar, © Geo. 2. c. 13. 

The drawback on exportation of fugar imported from 
the Eng/:/þ plantations in America, 9 & 10 /. 3. c. 23. 
{c 8. 6 Geo. 2.c. 13. fo 9, 26 Geo. 2.c. 32s /. 5. 

 Andon exportation of brown 17uſcavads ſugars refined 

in England, 9 & 101. 3.c. 23./. 9, 13. 6 Geo. 2. c. 

13. /. 10. | 

 Svgar may be imported from Spain and Portugal, as 
uſual, 6 Geo. 2.c. 13. /- 13) | 

Drawback on Britih refined ſugar out of the laft ſub- 
fidy, 21Ge0.:25-6 2-/- 7 | 

Suggeſtion, (Sugge/tio) Is in law a ſurmiſe, or re- 
preſenting of a thing ; and by Magra Charta no perſon 
{hall be put to his law on the ſuggeition of another, but 
by lawful witneſſes. g H. 3. c. 28. Suggeſtions are 
grounds to move for prohibitions to ſuits in the ſpiritual 


A—_——_ 


The cuttings and croppings 


ute againſt 


courts, &c. when they meddle with matters out of their 


Juriſdiftions. 2 Li, Abr. 536. Thongh matters of re- 
cord ought not to be ſtayed upon the bare fugeition of 
the party ; there ought to be an afhdavit mace of the mat: 
ter ſuggeited, to induce the court to grant a rule for 
ſtaying the proceedings upon the record. 2 £16, :537. 
There are ſuggeſtions in replevin, for a returns haben{10 ; 
which it is ſaid are not traverſable, as there are for prohi- 
bitions to the ſpiritual or admiralty courts. 1 Plawd. 70. 
Breaches of covenants and deaths of perſons mult be ſug- 
geſted upon record, &c. 8 & g I. .c. 10. 
Suit, (Se&a) Signifies a following another, but in 
divers ſenſes. The firſt is a ſuit in law, and is divided 
into ral and perſonal, and is the ſame with a&ion real and 
perſonal, Kitchen, fol, 74. Secondly, St of court, or 
ſuit-ſervice, is an attendance that tenants owe. to the court 


———— 
\ 


Yn 20+: 
to his court, Fourthly, Suit-c/tom, when I and 
ceſtors have been feiſed of your own and your anceſts; 
ſuitz time out of mind. Fifthly, Suit- real or 7 bh 
when men come to the ſheriff*s tuin or leet. See Fo 
Sixthly, Suit ſignifies the following one in chace, as freſh 
fuit. TP. 1. cap. 46. Laſtly, It Gpnifies a a petition; 
made to the King, or any great perſon, Cour!;, it 
1727. ; w - 
No ſuits in King's courts under 4&s. 6 E1, 1,cgQ 
Ouitors not to depart from the King's court without 
remedy, 13 £d. I./?. 1.c. 50. 
A writ de nativo not to be granted, unleſs the Chan. 
cery be appriſed, that it is ſued with the conſent of the 
plantiſf, to E4. 3. /l. 2. c. 3. art. 4. : 
Fhe penalty for cauſing a man to be arrefted at the 
ſuit of another by proceſs of the King's Bench, Mar. 
{halſea, or infertor courts, without the plaintiff's ant 
8 £1.12 /. 4+ / 
Zuit of Court, That is ſuit t9 the Lord's court, js 
that ſervice which the feudatory tenant was hound is 4g 
at the Lord's court, Ac firſt it was expre{|! mentioned 
in the grant how often thofe courts ſhould be held. This 
appears by F{e#2 1, 2. c. 71. por. 4. Dri faciant jectas 
ad curiam dymini & grit ſeetas per annum. Sometimes one 
or more, but never exceeding three. Thorn mentions 
two, viz. Ft faciant ſeflom ad curiam Cantuariz bi; per 
annum, ſcilicet, in fe/11 Michaelis © Paſchz. But all the 
Lord's tenants were not bound to attend his courts, but 
only thoſe: to whom their eſtates were granted upon that 
condition : but every man was bound to attend the ſhe. 
ritf'sturn twice in every year; which ſee in $:4 Regalis, 
And if the inheritance, - by reafon whereof the tenant 
was bound to attend only at one court, did deſcend to 
co-heirs, he who had capitalem partem, was bound to at- 
tend the Lord's court both for himſelf and all the co- 
heirs. Cowell, edit. 1727. 0 
None to be diſtrained for ſuit of court, but they who 
are bound to it by charter or preſcription, St. 11a 1:6, 
£3.76 6.9; —_ | 
Joint-tenanis and parceners ſhall make but one ſuit, 
$2 i. 3+ &: 9. | 
The remedy againſt the Lord diſtraining for it, where 
it 18 not due, and againſt the tenant with-holding it, 
where it is due. 52 HL. 3.c. 9. 
Ir is not taken away, by 12 Cur. 2, 
24+/o'5. | | 
S2UT Of the V; Deace, (Fea pacis Reois,) Is the 
 purfuing a man for breach of the King's Peace by trea- 
lons, inſurre<tions, or treſpaſſes, 6 Rich. 2. /t, 2. c. 1. 
and 29: R.2. c. 15: and'g FH. 4c. 18. 
 Suir-ſilver. See Sute-filver, 
Hulcus aquae, A ſmall brook or ſtream of water, 
called in ſome places a /ike, in E//ex a drke. Covell, 
edit. 1727» | 
Due, (From the Sax. ſuth, t. ce. Aratrum,) Sig- 
nifies a Plough-land. 1 In}. fil. 5. a. | 
£Dulingata tecrae, Is the ſame with fling. Thorn, 
P- 19, ZI. YO . 
SUN, (/umagium & ſummagium.) A horſe-load 
alſo toll for carriage on horfſe-back, Cromp. Fur. fol. 
191. For where the charter of the foreſt, cap. 14. hath 
theſe words, for a horſe that bears loads every half year 
a halfpenny, the book called Pupilla Oculi  uſeth thele 
words, Pro uno equa po' tante ſummagizum, per dimidium an-_ 
num oholum, Chart. E. 1. num. 7. lt 1s otherwiſe call- 
ed a ſeam? ; and a ſoame in the weltern parts 1s a 
horſe-Joad. Cowe!l, edit. 1727» | 
DUnm27-yuz-jiloer, A payment to the lords or owners 
of the dens and diſtricts of wood in the Weald of Kent, 
who uſed to viſit thoſe places in ſummer time, when 
for their better accommodation, their under-tenants were 
bound to prepare little ſummer huts or houſes for their re- 
reception, or clle pay a compoſition in money. Cowell, 
edit, 1727. | 
 Sunmmoneas, Is a writ judicial, of great diverfity, 
according to the divers caſes wherein ie 1s uſed, which 
ſee in the table of the Regi/ter Fudical, 
| Sumnionec, (Summoniter, ) Is a petty officer that calls 


Ny att. 


» 


T2 Car, 2. cap. 


4tbls 34 


| 


of theic lord. 7 H.7 cap. 2, Thirdly, Suit-covenant 


is where your anceſtor hath covenanted with mine to ſte © mines, &c, Flag. lib, 4. The ſummonitores were properly 
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' or cites a man to any court ; theſe ought ro be bant his 


the 


< 
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the Summoners or apparitors, who cited delinquents to | have judgment ad ſequendum folum, or in other words 4 

- appear at a certain time and place, to anſwer any charge [judgment of ſeverance. Hard. 318. Manly v. Lovel, | 
or complaint exMibited againſt them. . Two perſons were 5 Bro. Sunm. and Sev. pl, 4, 166 | od 
joined in this office, who in citations from a ſuperior |. .If two bring aſlize, -and one comes not at the day, a 
court, were to be peers or equals of the party cited, at |ſummons ad Sequendum ſimul may ifſue z and if the party 
Jeaſt the barons were to be ſummoned by none under the | ſummoned does not appear at the return of the ſummons, 
degree of knights. Cowell, edit. 1727. © [the other party may pray judgment ad ſequendum ſolum. 

S:mmons, ( Summontitto, ) Is with us as much as ve-| Bro. Summ. and Sev. pl. 4, 18. RIO AG TP IES.. 

catio in jus, or citatio among the civilians: Fieta, lib. 6.] So if eight have joined in aſſize, and five of them are 
c. 6. In general, it is a writ tothe. ſheriff to warn one [nonſuited, or will not ſue, judgment of ſeverance may 
to appear at a day ; and muſt be by certain ſummoners | be againſt theſe five. Bro, Summ. and Sev. þl. 16.. | 
on the tenant's lands, not his goods, &c. And if againſt | So in quo jure, by two, if one makes | default ſums 
an heir, ſhall be on the lands that did deſcend : or mak- |mons and ſeverance may be, and there the nonſuit of 
ing default, at the grand cape he may wage his law of |the one ſhall not be the nonſuit of the other. Fitz, N; 
non-ſummons.. 6 Rep. 54. 37 #4. 6.26. There is a|B. 128. 1 Inf. 139. | | | 
ſummons in writs of foremdon, &c. And on every | The conſequence of this judgment is, that, notwith- 
ſummons upon the land in a real action, fourteen days | ſtanding the ſeverance of one or more who did not ap = 

| before the return, proclamation is to be made thereof |pear or made default, the other plaintiff or plaintiffs in 
on a Sunday, at or near the door of the church or chapel |the aftion may proceed in the ſuit. 4 Bac. Abr. 661. 
of the place where the Jand lies, which mult be returned | The Juſtices of ni/ff privs have no power to give 4 
with the names of the fummoners : and if ſuch procla- | judgment of ſeverance; for this can only be done by the 
mation ſhall not be had, then no grand cape ſhall iſſue, | Juſtices of that bench where the record is. Bro. Summ. 
but an alias and a"Pluries ſummons, until a ſummons and | and Sev. pl. 10. 2 Roll, Abr, 489, g 
proclamation be duly made and returned. Cro. Eliz.| Where two or more are plaintiffs in an ation, and 
44. 2 Lill: Abr. 538. In a praecipe quod reddat, no [one of theſe has not appeared,' he muſt be ſummoned 
man ſhall Joſe his Jand without beivg ſumnioned. Terk. [before judgment of ſeverance can be given apainſt him :; 
Cent. 98. wr $5 / for it is a general rule, that a nonſuit is in no caſe pe- 
- Summons ond Severance, 'This title is diſtinguiſhed [remptory before appearance, becauſe a writ may have 
in the books by the name of Summons and Severance ; | been purchaſed in the plaintiff®s name without his pri» 
but the proper name of it is Severance; for the ſummons vity. 1 Inft. 159. Bro. Summe and Sev. pl. 10, 2 Roll. 
is only a proceſs,” which muſt, in certain caſes, ifſue be- | 4br. 488, © | WER HERD btn $a | 
fore judgment of ſeverance can be given. 4 Bac. Abr.| But if two-joint plaintiffs have both appeared, and af- 
640, oeverance 1s a judgment, by which, where two [terwards one makes default,' the - court may, without iſ- 
or more are joined in an aCtion, one or more of theſe is |ſuing any ſummons, immediately give judgment of ſe- 
enabled to proceed in ſuch action without the other or |verance, Bro. Summ. and Sev. pl. 10, 10 Rep. 135, 
ethers. 4 Bat. Abr. 660. | 


Hard. 317. ] RE 
It is a princip'e of law, where two. or more havea| No Semieri of ſeverance can be given in a writ of 
joint right to a thing, tFey muſt join in an aCtion ſor the error, unleſs it is prayed before the defendant has pleaded 
recovery thereof, 4 Bar. Abr. 060. | nulio oft erratum. Cro. Fac. 117. Blunt. v. Snedſtone. . 
Joint-tenants' muſt implead jointly ; for they claim | But ſuch judgment may be after joinder in the afſign- 
under one and the fame title. 1 [»/t. 180. [ment of error. 2 Lil. Pr, Reg. 663. a 
- So parceners, who make but one heir, muſt in order | For more learning on this ſubjef, ſee 20 Vin, and 4 Bacs 9 
to recover the poſſeſſion of their anceſtor, be joined in | Abr. tit. Summon & Szverance. | | EA 
precipe, 1 Inſt. 163, 164. | Summons ad Warrantizandom, Is the proceſs where- 
 Executors, becauſe the right of their teſtator devolves |by the vouchee is called. See Coke on Littl, f. 104. b. 
on' all of them, mult likewiſe all join in an ation for [| Sumptuary Laws, Are laws made to reſtrain exceſs 
the recovery thereof, Gods!/ph. Orph. Leg. 134. Salk. 3. in apparel, and prohibit coſtly cloaths ; of which we have | 
Carth. 61. | 4 Ig | heretofore had many in England, but all repealed, anno 
* And wherever the right of aCtion is in two or more [1 Fac: 3 [nft. fol; 199. : | 
perions, and they have not all joined in one that is | Sunday, (Dres Dominicus, ) Is the Lord's day, ſet apart 
brought, the defendant may plead in abatement : for, [for the ſervice of God, to be kept religiouſly, and not to 
if one could recover in ſuch caſe fingly, every other [be profaned. Perſons uſing bull-baiting or bear-baiting, 
might do the ſame; and by this means a deſendant ſor tuch like ſports on a Sunday, ſhall forfeit 3s. 4d. and 
would be liable to anſwer in divers actions for - the | 5s. for wreſtling, bowling, &c. Stat. 1 Car. 1. And if 
ſame thing, Cro. £'1z. 554, Deering v. Mor. 9 Rep.'|any butchers kill or fell meat on a Sunday, they are liable 
37. Saik. 3, 32. 2 Lev. 113. 3 Lev. 354. 1 Md. to a penalty of 6s. 8d. Carriets, drovers, &c. travel- 
102, | # YE © © [ling on the Lord's day, incur a forfeiture, of 20s. Stat. 
It is indeed in the power -of any one or more, where |3 Car. 1.c. 1, No perſon ſhall do any worldly labour 
two or more have a joint right of action, to commence on a Sunday, (except works of neceſſity and charity) on 
 afvit in the name ot all whoſe ſuch right is: but not-, |pain of gs. and crying and expoſing to ſell any wares or 
' vithſtanding that a plea in abatement would be thereby, | goods on a Sunday, the goods to be forfeited to the poor, 
prevented, it would ſtill be in the power of any one of |&c, on conviction before a Juſtice of peace, who 'may 
_ them, by negleCting to appear, or refuſing to: proceed af-|order the penalties and forſeitures to be levied by diſtreſs ; ” 
terwards in ſath ſuit,” to render it fruitleſs. 1'[n/7, 139. [but this is not to extend to dreſſing meat in families, 0 
Bro. $umm. and Sev. pl. 17. A. inns, cook-ſhops, or viEtualling houſes ; nor crying of | 
For if two or more join in bringing an aCtion, and |milk on a Sw.day in the morning or evening, 29 Car. 2, 
one makes default, the non-ſuit of him is the non-ſuit of |c, An indictment for exerciſing the trade of a butcher 
them all. Bro. Summ and Scv. pl. 5, 7. '| muſt be laid to be contra formam latuti; for it was no of= 


So'if divers join in a writ of error, the aſſignment 
of errors cannot be by one without the others. Cro, Eliz. 
892, "Andrews v. Ld. Cromwell. oo I LIN 

To prevent the'great inconvenience, and the failure of 
Jeſtice, which 'would be if'all, in whom there is a 
Joint right of aAion, ſhould be precluded, by the negli- 
ence or collufion'of any one of them, from having the 
effeft of a ſuit for the recovery of ſuch right ; the law 
has provided, that if any one of thoſe perſons, in whoſe 
'Vame a Joint ation is commenced, does not appear, or 
after appearance make default, the' other or others may 

Yor. I, Ne 12S. , 


fence at Common Law. 1 Strange 702. 
treaſon or felony; or on an eſcape, by virtue of 5 Ann. 
Sunday is not a day in law for proceedings, contracts, &c. 
And hence it is that a ſale of goods on this day in a market 
overt is not good: and if any part of the proceedings of 
a ſuit in any court of Juſtice, be entered and recorded to 
be done on a Sunday, it makes it all void. 2 1nft. 304. 
2 Shep. Abr. 181. "The ſervice of a citation on a Sunday 
is good, and not reſtrained by the ſtat. 29 Car. 2. And 


by two Judges, the delivery of a declaration upon a S##- 
8 M any 


| Law proceſſes 
are not to be (ſerved on a Sunday, unleſs it be in caſes of 


ay. 


S.U:- 
dry may be well enough, it not being a proceſs 3 but Holt, 
Ch. J. thought it ill, becauſe the act intended to reſtrain 
all forts of legal proceedings, 1 Ld. Raym. 706. A writ 
of enquiry cannot be executed on a Sunday. 1 Strange 387. 
See 20 //in. Abr. tit. Sunday. 

Super-mſutution, (Super-in/titutio,) One Tnflitution 
upon another ; as where A. is admitted and inſtituted to 
a benefice upon one title, and B, is admitted, in/?rtuted, 
&c. by the preſentment of another. See Futchin's caſe 
Ch. 4 Rep. 2 Par. fol. 463. 

Supcr-jurare, When a criminal endeavoured to ex- 
cuſe himſelf by his own oath, or by the oath of one or 
two witneſſes, and the crime was ſo notorious that he 
was convicted by the oaths of many more witneſſes, this 
was called ſuper jurare. Leg. Hen. 1. c. 47. Leg. Athel 
ſtan c. 16. | 

S5uperoneratione paſturae, Is a writ judicial, that les 
againſt him who is impleaded in the county, for the over- 
burdening of a common with' his cattle, in caſe where 
he was formerly implcaded for it in the county, and the 
cauſe is removed into the King's court at /Y/imin/ier. 
Reg. Jud:..:-- -- | | 

Super P:aerogetiva Regis, Is a writ which lay 


againſt the King's widow, for marrying without his Ji- 


cence, #. N. B. fol. 173, - © *t- | 
Supecrſedeas, Is a writ in divers caſes, and ſignifies 
in general a command to ſtay or forbear the doing of 
that which ought not to be done, or in appearance of law 
were to be done, were it not for that whereon the writ is 
oranted. For example, a man regularly 1s to have ſurety 
of peace againſt him of whom he will {wear he is afraid, 
and the Juſtice required hereunto cannot deny him; yet 
if the party be fermerly bound to the peace, either in 
Chancery or elſewhere, this write lies, to ſtay the Juſtice 
from doing that which otherwiſe he ought not to deny. 
See the table of the Reg. Orig. and Frdic. and F. N. B. 


fel. 236. For preventing the ſuperſeding of executions, 


ſee the ſtatute 16 & 17 Car. 2. cap. 8. Cowell, edit. 
1727. | | 

By a ſuperſedeas the doing of a thing, which might 
otherwiſe have been lawfully done, is prevented; or 
a thing that has been done is, .notwithſlandiug it was 
done in a due courſe of law, thereby made void. 4 Bac, 
Abr. 667. : 

A ſuperſedeas is either expreſſed or implied ; an expreſs 


ſuperſedeas is ſometimes by writ, ſometimes without a 


writ; where it is by writ, ſome perſon to whom the wrii 
js direCted is thereby commanded to forbear the doing 
ſomething therein mentioned ; or, it the thing has alrcady 


| been done, to revoke, as far as that can be done, the 
aft. 4 Bac. Abr. bby, 668, 


If an exigent is awarded againſt a man, he may have 
this writ direed to the ſheriff, commanding him, upon 
the party's findivg ſurcties to appear at the return of the 
exigent, that if he has not arreſted the party, he do not 
arreſt, but ſuffer him to go in peace ; or that, if he has 
arreſted him, he diſcharge him out of cuſtody. Fitzh. 
N. B. 236. Wor 

Or the party, againſt whom an exigent has been award- 
ed, may, upon finding ſureties in the court which has 
power to grant him a ſuperſedeas, have an abſolute writ 
of ſuper/edeas, to the ſame effect, directed to the ſheriff, 
Fitzh, N. B. 236. | 


An expreſs ſuperſedeas without writ is, where ſome 


perſon, who has, purſuant to an authority in him veſted, 


made an order for doing a thing, does by a ſecond order 


forbid that thing to be done. 4 Bac. Abr. 668. 
If a Juſtice of peace had made an order by ſurprize, 
he may, upon fiading that he has made an improper or- 


der, by a ſecond order ſuperſede it. Str. 6. The inhabi- 


tants of Pancras and The inhabitants of Rumbald. | 

But if the thing ordered to be done was done before 
the delivery of the ſecond order, it is doubtful, whether 
this ſhall, by virtue of any words which are inſerted 1n it 
annul the at; and it may perhaps be proper, that no 
expreſs ſuper ſedeas, unleſs it be by writ, ſhall have ſuch 
a retroſpeCtive.power., 1 Hawt. 145. _ 

That is an implied ſuperſedeas, by which, although no 
writ of ſuperſedeas iſſues, the doing of a thing that other- 

4 


8;--U; 3 

wiſe might lawfully have been done is pr ed. 
ir me | 7 | prevented, 4 Bae, 

A writ of error, a certiorari and divers other writs 
have by implication of law, in ſome reſpeCs the ſame ef. 
feCt as a writ of ſuperſedeas, but an implied fuperſedeas 
never makes any aCt void which was done before it ex. 
iſted, 4 Bac. Abr. 668. | 

No writ of ſuperſedeas lies from any other court to 

the court of Chancery : but this court may ſuperſede its 
own writs. 4 Bac, Abr. 668. | 

If one man hath ſued out a ſupplicavit from the court 
of Chancery; for arreſting another to find ſureties of the 
peace, he, againit whom this is granted, may have a 
ſuperſedeas from the ſame court commanding the ſh&ziff 
to forbear to arreſt him. Fitz. N. B. 238. 

But a writ of ſ#perſedeas lies from the court of 
Chancery to any other court. | 

A. capras ad ſatisfariendum having iſſued from the court 
ot King's Bench, a /»perſedeas was iffued from the court 
of Chancery commanding the Juſtices of that court to 
ſurceaſe. 'The ſuper/edeas was thought by ſome to be 
contrary to law : but Finch, becauſe it was out of a bigher 
court, ſfurceaſed, and no farther proceedings were had. 
Bro. Super. pl. 5. 

Where ſurety of the peace is granted by the court of 
King's Bench, if a ſuperſcdeas comes ſrom the 'court of 
Chancery to the Juſtices of that court, their power is at 
an end, and the party is, as to them, difcharged. Bry, 
Peace, pl. 17, | | 

Any court at J/eſiminfler may, in term-time, award 
a ſuperſedeas to any writ or proceſs, which bas iſſued 
from ſuch court; or to the proceedings of any other court 
which has proceeded in a matter properly coaſable in 
the court from whence the ſuperſedeas iſſues. 4 Bac, 
Abr. 668, | | | | 

For more learning en this ſulje, ſee 20 Vin. & 4 Bacg 
Abr. 1:1. Superiedeas. Eo 

SuPrr jiatutz ce Articults Cleri, cap. 6. Ts a writ lying 
againſt the ſherifF or other officer, that diſtrains in the 
King's highway, or in the glebe land, anciently given ta 
rectories. #. N. B. fol. 178. " | 

Saper fkaturo dr 3lvrck, qua nal fecra DPiteller, 
&c. Is a writ lying againſt him that uſes victualling ei- 
ther in groſs or by retail, in a city or borough town, 
during the time heis mayor, &c. F.N. B. /ol. 172, 

Duc auto jawy pau Seneſhal et SYartyzal de Kon, 
&c. Is a writ lying againſt the ſteward, or mar/pal, loc 
holding plea in his court of freehold, or for trelpaſs or 
contracts uot made withinthe King's houthojd.. F. N, B. 
foi. 241. | Fe | 

Super ſtatuto x Fd. 3. cap. 12, 13. Is a writ that 
lay againſt the King's tenant holding in chief, which 
aliened the King's land without his licence. #. N. B. 
fol. 175. | 

Super ftatuto verſus Servantes et Lavoratozes, Is a 
writ that lies againſt him who keeps my /ervants, departed 
out of my ſervice, againſt law. #F. N. B. fol. 167. 

Suprcrftitious uſes, Vo churches were void, 23. 8. 

Co IO. OY - | 
Beneficed clerk not to take ſalary to ſing for any ſou), 
21 H.8.c. 13. /. 30. 4 4 
Colleges, chantrics, and hoſpitals, given to the Ling, 
37 1. '$..6-:4- :1£d. 66-14 Ie | 

Commiltioners to enquire of lands given to ſuperſii- 
tious uſes, 1 Ed. 6.c. 14.7. 10. 6 
_ Lands given to ſuperſtitious uſes veſted in the crown 
for the uſe of the public, 1 Geo, 1.ft. 2.c. 50. 

Suprerviſo?, Is a Latin word, ſignifying a ſurveyor of 
overſeer: it was anciently, and {till is a cuſtom among 

ſome, eſpecially of the better ſort, to make a ſuper vi/or of 
a will, butit is to little purpoſe ; however the intention 
might be good, that he ſhould ſuperviſe the executor, and 
lee the will performed, '. Cowell, edit. 1727, 6051 
Supplucavit, Is a writ iſſuing out.of the Chancery, for 
taking the ſurety of peace againſt a man : it is direQted 
tothe Juſtices of the Peace ot the county, and the ſheriff, 
and 1s granted upon the (tatute, anne 1 £. Zo Ce 16, which 
ordains, that certain perſons in Chancery ſhall be al 
ſigned to take care.of the peace. See F. N, B. fb 
| 15 
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This writ was of old called Breve de minis; as Lambard 
ſays in his Eirenarcha, out of the Regi/t. Orig, fol. 88, 
See Surety of the Hearce, and 20 Vin, Abr. gg. 
Supzemacy, The king bound to provide remedy in 
parliament for miſchiefs in the church, 23 Edw. 3 
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'The king patron paramount, 21d. {. 4. 

No alien ſhall have benefice within the realm without 
the King's licence, 3 R, 2. c. 3. 7 R. 2.c. 12. | 

The realm of England free, and ſubject only to God, 
16 R. 2.C. &o ? : 

The King's ſupremacy in ſpiritual matters aſſerted, 
24 H. 8. c. 12. Eſtabliſhed, 26 H. 8.c. 1. 

The ſubmiſſion of the clergy to the king, 25 H. 8. 


Co 19+ 
The royal afſent neceſſary to the enaCting any canons, 
25 H 8.c. 19./. 1. | | 
The biſhop of Roe to be abjured, 28 H. 8. c. 10. 
The penalties of denying the King's ſupremacy, 1 E4. 
6. c. 22. /. 6, &c. E>: bp 
The ſupremacy denied, 1& 2 P. & 1. c. 8./., 42. 
The ſupremacy reſtored, 1 El. c. 1. /. 1 
The oath of ſupremacy appointed to be 
6 1-f- 19 5El.c. 1. £ | 
Penalty of diſability, &c. on refufal of the oath, 1 E!. 
& 1. /.21. 1H, & Mfl.1.c.8.f.g. 130. 3. c.6. | 
1 Geo. I. 13. þ. 8. 14,17. | 
Surcharge of the forefi, (Superoneratio Forefle,) Is 
when a commoner puts on more beaſts in the foreſt than 
he has a right. to. Janwood, part 2. cap. 14. num. 7. 
And is taken from the writ De ſecunda ſuperoneratione 
Paſture, 1n the ſame ſenſe when the commoner ſurcharg- 
eh, 2 Inſt. fol. 293+ ; | | 
SJur £ut in vita, Is a writ that lies ſor the heir of that 
woman whoſe huſband has aliened her land in fee, and 
{he brings not the writ of Cuz in vita for the reco- 
very of her own land; in this caſe her heir may have 
this writ againſt the terant after her deceaſe. PF. N. B. 
fel. 193. | bs 
£purcty. See Bail, and 20 Vin. Abr. 101. 
Qurcty bf the Peace, (/ecuritas pacis, ſo called, be- 
cauſe the party that was in fear, 1s thereby ſecured,) Is an 
acknowledging of a bond to the prince, taken by a com- 
petent judge of record, for the #ecping of the peace; "This 
peace may a Juſtice of the peace command, either as a mi- 
nifter, when he is commanded thereto by a higher autho- 
rity. ; or as a judge, when he doth it of his own power, 
derived ſrom his commiſſion, Of both theſe, fee Lamb. 
Eire. lib. 2+ cap. 2. þ. 77. Cowell, edit. 1727. | 
A Juſtice of peace may, according to his diſcretion, 
bind all thoſe to keep the peace, who in his preſence, 
ſhall make any affray, or ſhall threaten to kill or beat 
| any perſon, or ſhall contend together with hot words, and 
all thoſe who ſhall go about with unuſal weapons or at- 
tendance, to the terror of the people ;z and all ſuch per- 
ſons as ſhall be known by him to be common barrators ; 
and all who ſhall be brought before him by a conſtable, 
| fora breach of the peace in the preſence of ſuch con- 
{table ; and all ſuch perſons who, having been before 
bound to keep the peace ſhall be convited of having for- 
feited their recognizance. Lamb. 77, 78. Bro. Peace, 
pl. Ty 8, I Hawk. I26. : Bp | 
All perſons under the King's proteQtion, being of ſane 
memory, whether they are natural born ſubjects or aliens; 
good ſubjects, or attainted of treaſon or ſome other crime 
have a right to demand ſurety of the peace. Lamb. 78,” 
19, 80. 1 Hawk. 126. | | 
But it has been queſtioned whether Jews, pagans, or 
perſons attainted of pramunire have a right to it ? Lamb, 
80, 1 Hawk. 126. : | 
A wife may demand ſurety of the peace againſt her 
huſband, if he threatens to beat her outrageouſly, or to 
kill her. Fiizh. N. B. 80. Lamb. 8, 2 Lee. 128. 
I Hawk. 127. | 
A woman exhibited articles of peace, ſtyling herſelf 
the wife of the defendant, ſetting out aQts of cruelty, 
and the pendancy of a ſuit in the eccleſiaſtical court for 
thereſtitution of conjugal rights. When the defendant 
came to put in bail, he infiſted, that the recogmizance 


taken, x Bl 


| Bench, 
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ſhould not be taken fo as to carry with it any admiſſion 
of the marriage: and the court ordered it to run thus ; 
to bee the peace towards our ſovereign Lord the King, 
and all his leige people, and particularly towards Hannah 
Pemm, who hath exhibited articles of the peace againſt 
him the ſaid James Bambridge, by the name of Hannah 
Bambridge, wife of him the ſaid James, &c, Sir. 1231, 
Rex v. Bambriage, : 
Articles of the peace may be exhibited by a huſband 
againſt his wife. Str. 1207. Sims's caſe, 1 Hawk. 127. 
Surety of the peace is uſually granted at the requeſt of 
ſome one perſon, for the fear of one man can ſcarce ever be 
the fear of another : and, if it is demanded againſt two 
or more, each ought to enter into a ſeparate recognizance 
for keeping the peace. | Pult. 18. | | ' 
Surety of the peace may be had againſt every perſon 
whatſoever, being of ſane memory, whether he is peer 
or commoner ; magiltrate or private perſon ; of full age 
or under age. Lamb. 81. 1 Hawk, 127. as 
But infants and feme coverts ought to find ſurety b 
their friends, and not to be bound themſelves; . 1 Hawk. 
127. 4 
Whenever a perſon has juſt cauſe to fear that another 
will burn his houſe, or do him ſome corporal burt, as. by 
killing or beating him ; or that he will procure others to 
do him ſuch miſchief, he may demand the ſurety of the 
panes againſt ſuch perſon. Lamb. 82. . 1 Hawk. 127. 
tr. 473 36920 1:45 155 
It is faid that ſurety of the peace ſhall not be granted 
for fear of impriſonment ; becauſe damages may be reco- 
vered 1n an action of falſe impriſonment. Bro. Peace, pl. 
22+. 
But the better opinion is that it may z for every unlaw- 
ful impriſonment is an aſſault and injury. The. reaſon 
given, that an aCtion will he, is no more concluſive in this 
caſe than in the caſe of a battery ;z and yet there is no 
doubt but ſurety of the peace may bei granted for threaten- 
ing to beat. Lamb. 83. 1 Hawk. 127. . 
Surety of the peace may be demanded by a wife, if her 
huſband gives her unreaſonable correQion. Ao. 874. Sir 
Thomas Seymour's caſe. Godb. 215, Fitz. N. B. 80. 
Some perſons having made a diſturbance in a church, 
and pulled the miniſter, who was reading the Common 
Prayer out of the deſk, an attacament of the peace was, 
on exhibiting articles in the court of King's Bench, iſ- 
{ſued out againſt them. 1 Keb. 290. Rexv. Douglaſs. 
But ſurety of the peace ought. not to be granted to 
a man for fear of danger to his ſervant or cattle, 
Lamb. 83. | za 
It hath however been ſaid, that a man may have the 
ſurety of the peace againſt one who threatens to hurt bis 
wife or child. Dalt. 266. | RE 7% oY 
The ſurety of the peace ought not to be granted ſor:any 
paſt battery, unleſs there is a tear of ſome preſent or future _ 
danger : but the offender'muſt in ſuch caſe be puniſhed 
by aCtion or indiAtment. Dalt. 266. TE: | 
The demand of the ſurety of the peace ought to b 
ſoon after the cauſe of fear ; for the ſuffering much time 
to paſs, before it'is demanded, ſhews that the party has 
been under no great terror, 6 Med. 132, The, Dueen 


v. Lane. 


1. Of granting ſurety of the peace by the court of Chan- 
64 Of granting ſurety of the peace by the court of King's 
3. Of granting ſurety of the peace ly a PFuſtice of the | 
_ f forfeiting a recognizance Fd keeping the peace, 
and how ſuch recognizance may be diſcharged. | 


1. Of granting ſurety of the peace by the court of Chan- 
cery. | | ITE 
At the Common Law it was ſufficient, in order to.ob- 
tain proceſs for ſurety of the peace from the court of 
Chancery, if the party who demanded it made oath, that 
he was in fear of ſome corporal hurt, and that he did not 


crave the ſame out of malice, but for the ſafety of his 
body. Fitzh. N, B. 79, 80. vs FY 


$ U R 


But-by the 21 Fac. 1. c. 8. After reciting, that di- 
vers turbulent and contentious perſons ſome, out of ma- 
lice, and others in hope of gain by way of compolition, 
do oftentimes, upon their corporal oaths, or otherwiſe 
upon falſe ſuggeſtions and ſurmiſes, procure proceſs of 
the peace or good behaviour, out of his Majeſty's court of 
Chancery and King's Bench, againſt divers of his Ma- 


jeſty's quiet ſubjeQs, whoſe dwellings and abodes are, for | 


the molt part, in countries far diſtant and remote from 
the ſaid courts! to their intolerable trouble and vexation; 
whereas they might, upon good cauſe ſhewed, receive 
Juſtice at the hand of the Juſtices of the peace in the coun- 
ties where they dwell, it is enacted, © ' hat all proceſs 
of the peace or good behaviour, to be granted or awarded 
out of the ſaid courts, or either of them, againſt any per- 
ſon or perſons whatſoever, at the ſuit of, or by the proſe- 
cution of any perſon or perſons whatſoever, ſhall be void 
and of none effect, unleſs ſuch proceſs ſhall be ſo granted, 
or awarded, upon motion firſt made before the Judge or 


judges of the ſame courts refpeQively, ſitting in open 
court ; and apon declaration in writing, upon their cor- 


poral oaths, to be then exhibited unto them, by the par- 
ties which ſhall defire ſuch proceſs, of the cauſes for 
which ſuch proceſs ſhall be granted or awarded, by or ont 
of the ſaid courts, reſpeCtively, fand unle(s ſuch motion 
and declaration be mentioned to be made upon the back 
of the writ, the faid writings there to be entered and re- 
mainof record: andif itſhall afterwardsappear tothe faid 


courts, or either of them reſpeCtively, that the cauſes ex- 


preſſed 'in ſuch writings. or any of them be untrue, 
that then the Judge or Judges of the fajd courts, or 


either of them reſpeCtively, ſhall and may award ſuch | 


coſts and damages unto the parties grieved, for their 
or any of their wrongſul vexations in their behalf, as 
they ſhall think fit ; and that the party or parties fo of- 
fending, ſhall or may be committed to priſon.” 

When articles of the peace are exhibited in the court 
of Chancery, and oath is made that the ſurety of the 
peace 1s-not craved by the party through malice, but for 
the ſafety of his life, a writ of ſupp/icav!t iſſues, directed 
to the Juſtices of the peace, generally, or to forae one 
Juſtice of the peace, or to the theriff, commanding them 
or him to take ſecurity in the ſum thereon indorfed, and 
if the party refuſes to find ſuch ſecurity, to commit him 
to the next goal, until he does find ſuch ſecurity. 
N. B. 80. 
© Where the writ 1s direQed to the ſheriff, he may rue 


a precept to a bailiff to arreſt the party, but only himſelf 
can take the ſecurity, or make a return to the writ, for 


the power given by the writ, it being a judicial one, 
cannot be affigned over. Bre. Off pl. 39. Fitz. N. B. 
1 $2 

* If the writ is direQted to the Juſtices of the peace ge- 
nerally, only he to whom 1t 1s delivered can grant a war- 


rant to compel the party to find ſureties. The warrant 
muſt alſo be returnable before him alone ; for ke alone 


"can take the recognizance and make return to the writ. 
- Bro. Peace, pl. 9g. Lamb. 107. 2 
The recognizance muſt, in this cafe, be in ſuch ſum 
as is indorſed-upon the writ of /upp/icavit, 1 Hawh. 129. 
Lamb. 101. | 
'This 1s ſometimes very large. A writ of ſupplicavit 
was once indorſed in the ſum of 40007. 2/7. 202. Cla- 
vering's caſe, _ | 4; | 
If no return is made to the: writ of ſ«pplicavit, the 
party who ſued it out may have a cert:7rars, directed to 
the perſon who ought. to make a return, commanding 
him to certify the writ of /upp/icavit, and what has been 
done thereupon, Fitz. N. B. 81. 1 Hawk, 129. Lamb. 
109. | : | | 


When a writ of ſupplicavit, has iſſued from the court of 


Chancery againſt any perfon, he may by himleIf, or 
ſome friend, come into the court of Chancery, and find 
{ureties there that he will not do any harm to him who 
hath ſued out the writ : and thereupon he ſhall have a 
writ of ſuperſedeas, reciting the writ of ſupplicavit, and 
the ſecurity given, direCted tothe Juſtice or Juſtices of the 
peace, or to the ſheriff, commanding that they ſurceaſe 
w arreſt him, or compel him to fand ſuceties,' and if they 
6 


161. 


Fitzh. | 


\ ; 4 ; . | 
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have arreſted him for that cauſe and no other, 
deliver him. Fitz, N., Þ. 81, 238, 


that the} 


ac. Of granting ſurety of the 
Bench, 0s IL 31 TO: 
| At the Common Law the oath of the party was a ſuf. 
ficient ground fot the coart 6f King's Berich to grant the 
ſurety of the peace ; but this cannot, ſince the ſtatute 
| made in the twenty-firſt year of the reign of King Fam 
\the Firſt, be done, unleſs articles of the peace are ex. 


;hibited in this court, vpon motion in open eourt, Fitt, 


[OY B. 79, 80. . | 

| Mullmeux, who had been taken into cuſtody by a up, 
' plicavit out of the court of Chancery, being brought by 
a habeas corpus before Fones, Juſtice of the King's Bench, 
;he was bound by a recognizance to appear in the court 
of King's Bench the fi:ſt day of the next term. Heap. 
peared at the time; and the court was moved, that the 
articles exhibited m_ the Chancery might be read, and 
that he mipht enter into a recognizance : but it was re- 
fuſed 3 and per car”, 'The record is not before us; but, if 
the witneis who ſwore to the articles in Chancery, he 
beer- here, and had ſworn articles to the ſame effect in 
court, we could have taken fecurity for-the peace, Skim 
 Alullineux's caſes C41 | 

Where articles-of the peace are exhibited in the court 
of King's Bench, and oath is made, - that the- party does 
not crave the ſecurity of the peace out of hatred or ma- 
lice, but merely for the preſervation of his life and perſon 
{rom danger, an attachment of the peace 'ifſues to the 
theriff, commanding him to take a bond ſor the appear- 
ance of the party at the return of the writ to ' put in bail 
'to the articles in this court; and, if ſuch a bond is nct 
given, to commit the party to- the next goal, Cimb, 
(427. Ruſfe's caſe. Fitz, N. B. 79, - 

Where the party againſt whom articles of the peace 
are exhibited, comes into. courc to put in bail, the artt- 
cles muſt be read to him. 6- ded. 132. The YD:en vs 
Lane. | 

Articles of the peace have been exhibited apainſt Lord 
Vane, and proceſs of the peace having iſſued upon them, 
it was infiſted, when he came to put in bail, that the 
facts charged were not a ſuſſicient ground'fof demandins 
ſurety of the peace; or, if ſufficient, that'the fa&ts were 
falſe, and affidavits were offered to diſprove them ; the 
reading of theſe afftdavits was oppoſed, and it was faid 
that the courſe of the court had-always been to give {uch 
credit to the oath of the party as to order ſecurity : but 
it was admitted, that the court may review the articles, 
2nd hear any objections ariling from the face of them, 
Per cur, This is all we can do, the other 'was never t- 
tempted before ; and'we muſt adhere to the courſe of the 
ccurt, by taking the articles to be true, Upon reviewing 
theſe articles, the court was of opinion, that the facts, 25 
tated, were a ſufficient ground for granting the ſurety 0* 
the peace, and ſecurity was given, Stre. 1202, Lie 
Vane's caſe. | 6-3 Ae 

Robert Parnel having exhibited articles of the peace 
againlt Sir Thomas Allen, Bart. and three others, an at- 
tachment of the peace iſſued againſt them. Before bai 
was but in, Parnel, in a petition to the court recite. 
ſome of the fats ſworn to in the articles, 2nd endeavour- 
ed to explain them. Hereupon the counſel for the de- 
fendants moved for a rule to review the articles, and fome 
aflidavits were read to contradict the fatts therein charg- 
ed, Upon reading this petition, and theſe affidavits, In 
which the facts were flatly contradifted' by fe or x 
perſons, a rule was made to ſhew cavſe, why the articics 
ſhould not be reviewed, and that Parnel ſhould attend 
upon the day for ſhewing cauſe,, He did attend, and tlie 
court was, upon the whole, fo ſatisfied of his having been 
guilty of perjury that he was immediately committed 
tor wilful and corrupt perjury; and'a rul2 was made, 
chat all farther proceedings upon the articles ſhould ſtay. 
The rule was pronounced in theſe terms, and not to take 
the articles off the file, in order to pive the defendants an 
opportunity, which could not otherwiſe have been done, 
of proſecuting Parnel for perjury. MAS. Rip, Rex \- 
Sir Thamas Allin, Bart. and others,. Hill, 32 Gee. 2. ; 
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Articles of the peace having been exhibited, by Jobs 
Brown, againſt Hannah Bennet, and three others, a rule 
was, upon reading the alhdavits of the defendants, made 
to ſhew cauſe why theſe articles ſhould not be reviewed: 
In theſe afſidavits it was ſworn, that the defendants did 
not know any tfuch perſon as Brown the articulant, and, 
beGdes other ſtrong fats ſworn to, it was ſuggeſted, that 
this was a contrivance of the defendant Bennet's huſband 
to oppreſls her. No cauſe being ſhewn, the articles were 
ordered to be taken off the file. AS. Rep. Rex. v. Ben- 
net and others. Eaſt. 32 Geo. 2. | | 7 

A motion being made for a mandamus to three Juſtices 
of the peace in the county of Brecon, to take ſecurity 
upon articles of the peace exhibited in the court of King's 
Bench, an affidavit was produced, that the defendant, 
who lived in that county, was ſeventy years of age and 
unable to travel ; and Seymonur*s caſe, 17. 6. Anne was 
cited, A mandamus was in this caſe granted. Str, 835. 
Rex v. Lewis. | 

Ina late caſe a motion of this kind was refuſed ; and 
by D.niſon J. ſuch a mandymus has of late years been 


$ UV k 

| will burn his houſe, or door procure to be done to kim 
{ome corporal hurt, and that he does not crave the furet: 
of the peace through malice, but for the ſafety of his life, 
the Juſtice is bound to grant it. Lamb, 83. F. N. B, 79. 
1 Hawk, 127. | | 

But if the ſecurity of the peace is deſired againſt a peer, 
the ſafeſt way is to apply to the court of Chancery or 
King's Bench. 1 Hawk. 127. Lamb. 81. 

If the perſon againſt whom it is demanded, be preſent, 
the Juttice of the peace may commit him immediately, 
_ unleſs he offers ſureties ; and a fortiori he may be com- 

manded to find ſureties, and be committed for not doing. 
it. Bro. Main. pl. 39. 1 Hawk. 127. | 

But if he is abſent, awarrant for committing him can« 
not be granted till a warrant has iflued commanding him 
to ſind {ureties ; and this warrant, which muſt be under 
(eal, ought to ſhew the cauſe for which it is granted, and 
at whoſe ſuit. Lamb. 85. 1 Hawk, 128. | 

The Juſtice of the peace, who grants this laſt mention- 
ed warrant, may in this caſe make it ſpecial for bringing 
the party before himſelf only, for, as he has moſt know- 


granted but once, in the King and Lewis; and there 
the court had great doubt, although the circumſtances of 
that caſe were very peculiar, as to the granting it. MS. | 
Rep. Rex. v. Stroud, ATich. 29 Geo. 2, Comb. 427+ 
It is a very great grievance, that it ſhould be in the 
power of one man to compel another, who lives perhaps 
in the moſt remote part of England, to appear and put in 
bail to articles of peace exhibited in the court of King's 


ledge of the matter, he is beſt qualified to do juſtice in it. 
5 Go. 5g. Foſter's caſe. 1 Hawk, 128. | 
But if the warrant be in general terms to carry the par= 
ty before any Juſtice of the peace, the officer, who exe- 
cutes it, has his eleQtion to carry him before what Juſtice 
he pleaſes, and may carry him to gaol, by virtue of the 
ſame warrant, if he refuſes to find ſureties before ſuch 
Juſticez for the warrant has theſe words in it, if he 
Beach, when he might have had the ſurety of the peace | ſhall refuſe to find ſecurity, &c. Bro. Falſe Impriſ. pl. 11. 
ſrom a neighbouring Juſtice 3 and it was the opinion of | 1 Hawk. 128. 5 Co. 59. | 
the court of King's Bench many years ago, that this miſ- | If one, however, who apprehends that the ſur 


ety of 
chief, although not provided againſt by the enaQting clauſe 


the peace will be demanded againſt him, finds ſureties 
of that ſtatute, is within the equity of the 21 Fac. 1 | before any Juſtice of the peace of the ſame county, either 
c. 8. 4 Bac. Abr. 6gr. | before or after a warrant 1s iTued againſt him, he may have 
Upon a motion, on the behalf of Ryfeil, to exhibit] a Juperſedeas from ſuch Juſtice ; and this ſhall prevent or 
articles of the peace agzginſt ſeven' or eight perſons, who | diſcharge him from an arreſt, under the warrant of an 
lived at Nottingham ; M Ch. ]. ſaid, 'Then we ſhall give other Juſtice, at the ſuit of the ſame party, for. whoſe 
teven or eight perſons the trouble to come up to put in ſecurity he has found ſuch ſuretiess Lamb, 95, 9b. I 
bail ; why did you not go to the Juſtices of peace in the} Hawk. 128. | | | 
county ?' the complainant antwered, I could not have A ſuper ſedeas may alſo be had, to a warrant granted by 
hadjuſtice there, they are relations. Hereupon the mo-- | a Juſtice of the peace, upon finding ſureties in the court 
tion was granted, /ed heſitarter. Comb. 427. Ruſſel's| of Chancery or _. s Bench. P. N. B. 238. #1 
cafe. | \ But by the 21 ac. I. c. 8. par. 3. After reciting 
It has not of late years been the praQtice of the court | that divers turbulent and contentious perſons, deſervedly, 
of King's Bench, to refuſe the receiving of articles of the fearing to be bound to the peace or good behaviour, 
peace, where the charge contained in them is ſufficient by Juſtices of the peace of the counties where they 
for craving the ſurety of the peace : but it ſeems, as if | dwell, do oftentimes procure themſelves to be bound to 
that court is now come to a reſolution of putting a ſtop the peace or good behaviour in the court of Chancery or 
to this vexation of the ſubject ; ſor in a very late caſe, King's Bench, upon ſufficient ſureties, or upon colourable 
where a motion was made by Boreugh, to exhibit articles | proſecution of ſome perſon or perſons, who will be ready 
of the peace againſt JYait, the court, it appearing that | at all times to releaſe them at their own pleaſure 3 Where= 
Wait lived at the Devizes, and that Borough bad not en- | upon his _—_— writs of ſuperſedeas are oftentimes di- 
deavoured to obtain ſurety of the peace in the county, | reed to the Ju ices of the peace, and other his Majeſty's 
unanimouſly refuſed the motion ; and my Lord Mansfield, | officers, requiring them and a Bp them to forbear to 
Ch. J. ſaid, Apply to the magiſtrates of the county, and if| arreſt or impriſon the parties aforeſaid ; by means whereof 


the ſaid turbulent and contentious perſons miſdemean. 
themſelves among(t their neigbours with impunity; to 
the great offence and diſturbance of their neighbours 
amongſt whom they converſe and live ; to the affront of 
the Juſtices of the peace, and to the evil example and en= 
couragement of like evil-diſpoſed perſons ; it is enacted 
&« 'Fhat all writs of ſuperſedeas, to be granted by or out 
| 2 | of either of the courts _— ſhall bs void and of 
3 ] rety of the peace, by a Fuſtice of the| none effect, unleſs ſuch proceſs be granted upon motion, 
RE. = om ey of te pack. Tf ſ in open court firſt made, oY upon ſuch ſufficient ſureties 
A Juſtice of the peace may grant the ſurety of the| as ſhall appear, unto the Judge or Judges of the mw 
peace, under the authority of the commiſſion of the peace, | court reſpeQively, upon oath, to be aſſeſſed at hve. 
by which he is empowered to cauſe to come before him all| pounds lands, or ten pounds in goods, in the ſubſidy 
thoſe, who to any one or more of our people, concerning | book at the leaſt; and unleſs it ſhall alſo appear, unto 
their bodies or the firing of their houſes have uſed threats, | the ſaid Judge or Judges from whom ſuch ſuperſedeas 18 
to find ſufficient ſecurity for the peace, or their good be- | deſired, that the proceſs of the peace, or good behaviour, 
haviour, towards us and our people ; and if they ſhall re-| is proſecuted by him or them deſiring ſuch ſuperſedeas, 
fuſe to find ſuch ſecurity, then put them in our priſons, | bona fide, by ſome party grieved, in that court out of 
_ they ſhall find ſuch ſecurity, to cauſe to be ſafely kept. Sp _— ſuperſedeas is deſired to be ſo awarded and 
amb. 6. ; dire e I | ; CG); ; | 
"Whoever oath is made before a Juſtice of peace by | The recognizance for keeping the peace, which a Juſ- 


| ay | her will | tice of the peace takes upon a complaint below, is to be 
oy perſon; thuthe is actually unde far that another will | tice of tho peace takes upon a complaint below, is 7 5 


— 


furerty of the peace is not granted you, come here again. 
MS, Rep. Borough's caſe, Eaſt 32 Ges. 2. 

_ When ſurety of the peace is granted by the court of 
King's Bench, if a ſuperſedeas comes from the court of 
Chancery, to the Jultices of that court, their power is 


at an end; and the party as to them diſcharged. Bro. 
Peace, pl. 17. | | 


Sg UK 
regulated, as to: the number and ſufficiency of the ſure- 
ties, the largeneſs of the ſum, and the time it 15 to con- 


tinue in force, by the diſcretion of ſuch Juſtice. Lamb. | 


 Io0. 1 Hawk. 129. | 

It has been ſaid, that a recognizance taken by a Juſtice 
of peace, to keep the peaceas to 4, B. for a year, or 
for life, or without expreſſing any certain time, which 
ſhall be intended to be for life, although no time or place 
is fixed for the party's appearance, or he is not bound to 
keep the peace as to all the King's liege people, 1s good. 
1 Hawk. 129. Lamb. 100. 

But it ſeems to be the fafeſt way to bind the party 
to appear at the next ſeſſions of the peace, and in the 
mean time to keep the peace as to the King, and all his 
liege people, and eſpecially as to the party, who has de- 
manded the ſurety of the peace. Lamb. 105, 1 Hawk. 


I 29. 

by the 3 H. 7.c. 1. it is enaCted, © That every Jul- 
tice of the peace within this realm, that ſhall take any 
Tecognizance for keeping of the peace, ſhall certify, ſend, 
cr bring the ſame recognizance at the next ſeſſions of the 
Peace, where he is or hath been Juſtice, that the party 
io bound may be called.” | | 

If one of the ſureties of a man who is bound to keep 
the peace dies, he ſhall not be obliged to find a new ſure- 
' ty; for the executors or adminiſtrators, of him who 1s 
dead are bound by the recognizance. Lamb. 113, Bro, 
Peace, pl. 17. 1 Hawk. 129. 


4. Of forfeiting a recognizance for keeping the peace, and 
how ſuch recognizance may be diſcharged. | 

By the 3 H. 7. c. 1. it is enacted, © Thatif the party, 
who is called at a feffions of the peace, upon a recogn1- 
zance for keeping the peace, makes default, his default 
ſhla'l be then and there recorded, and the ſame recogni- 
zance, with the record of the default, be ſent and certi- 
"tied into the Chancery, or afore the King in his Bench, 
or into the King's Exchequer.” 

He who is bound to keep the peace, and to appear at 
the ſeſhons, mult appear there, and record his appear- 
ance, otherwiſe his recognizance 1s forfeited, And al- 
though the party, who craved the ſurety of the peace, comes 
not to pray that it may be continued, the Juſtices may in 
theic diſcretion order it to be continued till another ſeſ- 
ſions. Bro. Peace, pl. 17. Lamb. 109. | 

But if an excuſe, which is judged by the court to be 
a reaſonable one, 1s given for the non-appearance of a 
party, it ſeems that the court is not bound peremptorily 
to record his default, but may diſcharge the recognizance, 
or reſpite it till the next ſeſſions. 1 Hawk, 130. 


A recognizance for keeping the peace may be forfeited | 


by any actual violence to the perſon of another, whether 


it be done by the party bound, or others by his procure- 


ment, Lamb. ITS, I27s. Bro. Peace, pl. 2. 1 Hawk, 
I 30. 


upon a recognizance for keeping the peace, it was ſaid, 
that the aſſault, which had been made, was not upon 
| him at whoſe requelt the ſurety of the peace was grant- 


ed, bu: upon another perſon. It was held that this makes 
no difference; and the rule was diſcharged. MAS. Rep. 


Rex v. Stanley, and his bail, Trin. 29 Geo. 2. 


But a recognizance for keeping the peace, is not for- 
feited, where an officer, having a warrant againſt one 
who will not ſuffer himſelf to be arreſted, beats or wounds 
1 Hawk. 


him in the attempt to take him. LZamb. 128, 
1.30. 


gaoler his priſoner ; a huſband his wife. 


I177- 


130. F. N. B. 80. 


And, without enumerating all the aCtual aſſaults, which 
a man may make upon the perſon of another, and not 
forfeit his recognizance for keeping the peace, it may be 

laid down as a principle, that ſuch a recognizance 1s not 
forfeited by any aſſault which could have been juſtified in 


4 


threatned, does afterward lie in wait to beat him, 


In ſupport of a rule to ſtay proceedings in a /crre facias, 


So it is not forfeited, if a parent in a reaſonable manner 
chaſtiſes his child ; a maſter his ſervant, being actually 
in his ſervice at the time ; a ſchoolmaſter his ſcholar ; a 
I Sid. 176, 
Lamb. 127, 128. Heil. 149, 150, 1 Hawk. 


UF 
an action, or upon an indictment, 
Abr. 694 | 
It has been held that a recognizance for the keepin 
the peace may be forſcited by any treaſon againſt the per- 
ſon of the King, or by any unlawful aflembly in terreren 
populi. Lamb. 115. 1 Hawk. 130. 

Words which tend directly to a breach of the peace 
as challenging a man to fight, or threatning to beat one 
who is preſent, amount to a forfeiture of ſuch reco 


zance. Lamb. 115. 1 Hawk. 130. Cro. Eliz. "a 


for the aſſault. 4 Bac, 


'- A recognizance is likewiſe forfeited by threatening tn 


beat a perſon who is abſent, if the party, who has (© 


Lam, 
£108 | 

But it 18 not forfeited by words of heat or choler, ag 
'he calling a man knave, liar, or raſcal : for althouph 


| ſuch words may provoke a haſty man to break the peace, 


they do not directly challenge him to do it; nor does it 
appear, that the ſpeaker intended to carry his reſentmenr 
any farther. Cro. Car. 198. Rex v. Heyward, and hi; 
bail, 1 Hawk. 130. | 

Nay, it has been held, that a recognizance for being 
of good behaviour ſhall not be forfeited for ſuch words; 
and a fortiorz one for keeping the peace ſhall not. Cre, 
Eliz. 86, King's caſe. Ms. 249. 1 Hawk. 130. 

Such recognizance ſhall not be forfeited by a treſpaſs 
on the lands or goods of another, unleſs it is with force, 
Cro, Fac. 598. 1 Hawk. 193. 

A man {hall not forfeit a _recoznizance for keeping the 
peace, who does a hurt to another in playing at cudgels, 
or ſuch like ſport, by conſent ; for theſe ſports, which 
tend to promote activity and courage, are lawtul. Dal, 
284. 1 Hawk. 131. | 

But he who wounds another in fighting with naked 
ſwords, forfeits his recognizance, becauſe no conſent, 
nor even the command ot the King, can make fo 6an-- 
gerous a diverſion lawful, Bro. Cor. 229. 1 Hawk, 
L3H. | | | 
if a ſoldier hurts another ſoldier, by difcharging his 
gun in execcifing without ſufficient caution, it 1s no for- 
teiture of a recognizance for keeping the peace ; for al- 
though he would be liable in an action for the damage oc- 
cafioned by his negligence, this, it not being a wilful 
breach of the peace, is not within the purport of the re- 
cognizance. 1 Hawk. 131. Hob. 134. 2 Rell. Abr. 548. 

A court of quarter-ſefſtons cannot in any caſe procced . 
againlt the parties, for a forfeiture of a recognizance tor 
keeping the peace ; but the recognizance mult be tent 
into ſome of the King's courts in HF minjtzr- Hall. 
1 Hawk. 130. | 

All proceedings upon a forfeited recognizance mult 
be by ſcrre facias, and not by indiatmentz becauſe where 
a ſcire factas is brought, the parties have an opportunity 
of pleading any matter in their diſcharge. 1 &!!, or. 
goo. Perraw's caſe. Cro. Fac. 598. 1 Ekiwi, 130. 

If the party who is bound to keep the peace dies, the 


ſureties, may upon ſhewing this, be diſcharged from the 


recognizance. Sav. 53. Halfhide's caſe, 

90 if the party who has required the (urety of the peace 
dies, the recognizance may be diſcharged. 1 Lev. 235. 
1 Hawk. 129. | YR 
But thereleaſe of the party, at whoſe complaint it was 
taken, is no diſcharge of a recognizance ; for as the 
reco2nizance is to the King and not to him, itis notin | 
his power to diſcharge it. Bro. Peace, pl. 179, Lani. 
III. | 

A huſband was bound to keep the peace for a year, 
upon articles exhibited in the court of King's Bench by 
his wife. A motion being made to diſcharge the recog- 
nizance, upon a ſuggeſtion that the wife was thereto con- 
ſenting, it was denied by the court: and per H-lt, Ch. 
]. How can we diſcharge this recognizance, before the 
condition of it is performed? 11 4d, icy. The Queen 
v. Lord George Howard. Fo Ie 

A releaſe however ſrom the party, at whoſe comp'aint 
it was taken, may, if no time for its continuance is men- 
tioned in the recognizance, be an inducement to a 60ur: 
to diſcharge it. 1 Hawk, 129, 1t Md. 109. _ 
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The demiſe of a King is a diſcharge of a recognizance 
for keeping the peace z for the condition being ſervare 


acem noſtram, his ſucceſſor cannot take adyantage of a 
breach thereof. Bre. Peace, pl. IS. 1 Hack. 129, 

After ſuch a recognizance is forfeited, the King may 
-2rdon the forfeiture : but he cannot releaſe the the con- 
ditioa before it is broken; becauſe the party at whoſe 
complaint it was taken, has an intereſt therein, Bro. 
Recogns pl. 22. Bro. Chart de. Pard, pl. 24. 

It has been held, that, if a recognizance for keeping 
the peace is removed by a certzorari, the obligation to ap- 
pear upon ſuch recognizance 1s thereby diſcharged. 2 Rol. 
br. 492. F. pl. 1. Dat. 278. 

But this would be highly inconvenient ; and the better 
opinion ſeems to be, that a certiorari is no diſcharge to 
the appearance upon ſuch recognizance. Cro. Fac. 282. 
Roſſe v. Pye, Yelv. 207. 2 Hawk 294. LET 

1; no time for the continuance of a recognizance for 
keeping the peace is therein mentioned, it is perhaps in 
the power of the court, in which it was taken, or to whom 
it has been certified, to diſcharge it at their diſcretion. 
4 Bac. Abr. 695. 2 

'The uſual practice of a court of quarter-ſeffions is to 
continue a recognizance for keepieg the peace from feſ- 
fions to ſeſſions, until the court thinks proper to dif- 
charge it. | 

Itis the conſtant courſe of the court of King's Bench, 


to take a recognizance for twelve months, and, if no in- |. 


ditment is within that time preferred againſt the patty 
bound to keep the peace, it may at the exyiration there- 
of be diſcharged. 12 Mod. 251. Anm. Str. 835. 
This ſeems allo to be the practice of the court of Chan- 
cery; for, upon a motion to diſcharge a writ of ſupplica- 
wit, it was refuicd ; and by Lord Macclesfield, Chancel- 
lor, This application is too early ; let the party ſtay nll 
| the year is out, and behave himtieif quietly all that time. 
2 Will, 202. Clavering's caje. | 
Surety of the goed Lehavigur. See G9aod Behaviour, 
DurgeW, (Chirurgus) May be deduced from the 
French chirurgeon, fignitying him that dealeth in the me- 
chanical part of phylick, and the outward cures perform- 
ed with the hand ; and therefore is compounded of two 
Greek words, Viz. xe manus, egyov ous: and for this 
cauſe they are not allowed to adminiſter inward med1- 
cine. Cowell, edit, 1927. | | 
None to practice phytic or ſurgery in London, vnleſs 
admitted by the biſhop, or by the dean of St. Paul's, 
3H. $:c< 11. 
Surgeons diſcharged of pariſh offices and juries, Wc. in 
Lindon, 5 H. 8. c. 6. + 
+ The furgeons incorporated with the barbers, 32 A. 8. 
Ce 42. | 
Surgeons ſhall have their names over their doors, 32 
H.8. c. 42. /. 3. | 
- Privileges granted to ſurgeons, 32 4. 8. c. 42. 
The ſurgeons company in London ſeparated from the 
barbers, 18 Geo. 2.c. 15. _ | 
Surgeons of the army to be examined by examiners ap- 
by the ſurgeons company. 18 Geo. 2. cap. 15. 
ect. Qs 
Sur lut jur, Upon his oath. Leg. Will. 1.c. 16, 
Surmiſe, Is ſomething offered to a court to move 1t, 
to grant a prohibition, audita quere/a, or other writ 
grantable thereon ; and what ſhall be allowed to be good 
lurmiſe or not. See 2 Cro. 669, 219, 501, voce Sug: 
gefiien, and 20 Fin. Abr. p. 111. JD 7 
Surpluſage, (Fr. ſurplus, Lat. ſurpluſagium, corol- 
larium,) Ts a ſuperfluity or addition more than needful, 
which ſometimes is the cauſe that a writ abates ; but in 
pleading many times it is abſolutely void, and the reſidue 
of the plea ſhall ſtand good. Broke, Plowd. 63. And on 
a writ of enquiry of damages in waſte, in which the 
ſheriff was commanded to go to the place waſted, and 
there to inquire of the waſte done and damages, who re 
turned the inquiſition, without mentioning that he went 
to the place waſted ; this was held to be ſurpluſage in the 
writ that would not hurt, becauſe by the plea in the ac- 
ton the waſte was acknowledged, ſo that he need not go 
to the place waſted to view it. Poph. 24. A diftrirgas 


”- 


ns © BL 4 
was returnable Tres Trin. nifi prius venerit Mathaus 
Hale, Mz. Capital. Baro, &c. = PRs A x Dag juſtdem 


menſis unit ; whereas the month © Fune was not men- 


tioned before; and this moved in arreſt of judgment as a 
diſcontinuance ; 


but adjudged that the word 7u/dem ſhall 
be rejected as ſurpluſage and void, and then the word 
Funit ſhall be intended Fune next, as a covenant to pay 
money at Michaelmas, ſhall be intended Michaelmas next 
enſuing, Hard. 330. In a declaration for debt, upon 
demurrer, it was objected againſt the declaration, for 
that the plaintiff averred the defendant had not paid 
pred. ſexaginta libras, &c, When the word ſexaginta was 
not betore mentioned : and it was reſolved that jt ſhoule 
be ſurpluſage, then it is that the defendant had not paid 
pred. libras, which muſt be the pounds for which the 
plainuff bad declared. 1 Lutw, 445. Cro. Eliz. 047. 
3 Nelf. Abr. 262. A plaintiff being right named through 
all the proceedings, but in the laſt place, where it was 
laid that a capias utlagatum was proſecuted againſt predia. 
Johannem Fowler, and his true name was George: it 
was ruled, that the word Johannes ſhall be ſurpluſage 
and be rejected z and then the plea will be that a capras 
utlagatum was proſecuted againſt predif. Fowler: 2 Lutw. 
919. 1 Lev. 420. If a jury find the ſubſtance of the 
iſſue before them to be tried, other ſuperfluous matter 
15 but ſurpluſage. 6 Rep. 46. See 20 Vin. Abr. 114— 
I19. | : 
zurrebutter, Is a ſecond rebatter, or a rebutting more 
than once. See Kebutter. | 
ZSurcejoinder, Is a ſecond defence of the plaintiff*s 
declaration in a cauſe, and anſwers the rejoinder of the' 
detendant. Weſt. Symb. par. 2. As a rejoinder is the 
defendant's anſwer to the replication of the plaintiff; ſo 
a {urrejoinder 1s the plaintiff's anſwer to the defendant's 
rejoinder. Hood's Injt. 586. 

Dircendec, (ſurſum redditio,) Is an inſtrument in 
writing, teſtifying with apt words, that the particular 
tenant of lands or tenements for lite, or years, doth ſuf- 
ficiently conſent and agree, that he which has the next 
or immediate remainder or reverſion thereof, ſhall alſo 
have the preſent eſtate of the ſame in pofleſſion, and 
that he yields and gives up the ſame unto him ; for every 
ſurrenderer ought forthwith to give poſſeſſion of the 
things ſurrendered. Weſt. Sym. part. 1. lib, 2. ſeft. 503. 


| where are ſeveral precedents : there may be alfo a /ur- 


render in writing : and therefore there is ſaid to be a ſur- 
render in deed, and- a ſurrender in law. A. ſurrender in 
deed is that which is really and ſenſibly performed. A 
ſurrender in law is in intendment of Jaw by way of conſe- 
quence, and not actual. See of this Perkins, cap. 9. 
fol. 606. As if a man have a leaſe of a farm, and dur- 
ing theterm, he accept of a new leaſe, this aCt is in law 
a ſurrender of the former. Cz. 6 Rep. fol. 11. There 
is allo a cu/tomary ſurrender of the copyhold land, for 
which ſee Coke ſup. Littleton, ſeft. 74. And a ſurrenger 
may be of letters patent to the King, to the end he may 
grant the eſtate to whom he pleaſes. Cowell, edit. 1727. 
See 20 Vin, Abr. 119-140. 
Surrogate, {Surregatus) One that is ſubſtituted or 
apointed in the room of another, moſt commonly of a 
biſhop, or of a biſhop's chancellor, Cowell. edit. 1727. 
Surſiſc, (Super/iſa, mentioned in flat. 32 H. 8. cap. 
48.) Seems to be an eſpecial name uſed in the caſtle of 
Dover, for ſuch penalties and forteitures as are laid upon 
thoſe that pay not their duties or rent for ca/t/eward at 
their days limited. Braden hath it in a general fignt« 
fication, /tb. 5. trad, 3. in Princ. 
£Zurveno?, {Superviſer,) Is a French word compound- 
ed of ſur, i. e. ſuper, and vorr, cernere, videre. jt fignifies 
with us, one that has the overſeeing or care of ſome great 
perſon's land or works. As the ſurveyor-general of the 
King's manors. Cromp. Fur. fil. 39. And in this ſenſe 
it is taken in fat. 33 4. 8. cap. 39. where there is a 
court of ſurveyors erected : And the ſurveyor of the wards 
and liveries, But he is taken away with 'the court of 
wards and liveries, by the ſtatute made anno 12 Car. 2. 
cap. 24, Cowell, edit. 1727. FR 
Surveyo2 of the Ling's Erchange, (mentioned in - 


lat. 9 H. 5. flats 2+ cape.4.) Was an officer WR Res 


9....W--:A 

ſeems in theſe days to be changed into ſome other ; for 
there is none ſuch now, or elſe the office is now diſuſed. 
Cowell, edit. 1727+ pe Ts | 

Survivor, {From the French /urvivre, i. e. ſupereſſe, ) 
Signifies the longer liver of two joint-tenants. 4d. 16. 
See Joint-tenants, and 20 in. Abr. 140—150. 

Suſpenſion, (Suſpen/i2,) Is a temporal itop of a man's 
right 3 as when a ſeignory, rent, &c. by reaſon of the 
unity of poſſeſſion thereof, and of the 1znd out of which 
they iſſue, are not zn eſſe for a time, & tunc dorminnt, 
but may be revived or awaked, and ſo differs from ex- 
tinguiſhment, which dies for ever. Bro. tit. Extingui/h- 
ment and ſuſpenſion, fol. 314. and Co. on Litt. lib, 3. 
cap. 10, ſet. 559. Suſpenſion is alſo uſed ſometimes by 
us, as it is in the Canon Law pro minori excommunicatione, 


flat. 24. H. 8. cap. 12. Suſpenſio ab officio, is when a mi- 


niſter for a time is declared unfit to execute his office. 
Suſpenſio a beneficio is when a miniſter for a time is de- 
prived of the profits of his benefice. Cowell, edit. 1727. 
Suſpicion, A perſon may be taken up on ſuſpicion, 
where a felony is done, &c. but thoſe who are impriſon- 
ed fora light ſuſpicion of larceny or robbery, are bail- 
able by ſtatute. 2 Haw#. P. C. 101. And the party 
being a private perſon, that takes up one on ſuſpicion of 
felony, muſt do it of his own ſuſpicion, not upon that of 
another ; and he muſt have reaſonable cauſes of it, &c. 


2 Hales Hifl. P. C. 58. See 20 Fin. Abr. 150— 


I53. 
; "= uſpiral, (Lat. /ſuſpirare, 1. e ducere ſaſpiria, ) Seems 
to be a ſpring of water paſſing under the ground toward a 
conduit or ciſtern. Stat. 35 H. 8. cap. ic. Cowell, 
edit. 1727» 

Suj[t1, Its ſhire court, where to be held, 19 en. 7. 
C24. 
Suthdure, The /2uth door of a church. It is men- 
tioned in Gerva/. Dorob. de reparatione Cantuar. Ec- 
cle/ie, and it was the uſual place where canonical pur- 
gation was performed ; that is, where the fact could not 
be proved by ſufficient evidence, the party accuſed came 
to the /ou1h door of the church, and there, inthe preſence 
_ of che people, made oath that he was innocent. This was 
called Fudicium Dei, and fo was the vulgar purgati- 
on, which was by fire or water. It is for this reaſon 
that porches are built at the /9uth- door of the church, 
Cowell, edrt.-29 27-1 | | 

Swan, (Cygnus,) Is a noble bixd of game ; a per- 
ſon may preſcribe to have game of ſwans within his ma- 
nor, as well as a warren or park. 17 Rep. 17, 18. 

None ſhall keep a game of ſwans unleſs he have lands 
of the yearly value of five marks, 22 Ed. 4. c. 6. Per- 
ſons taking their eg2s out of the neſt, &c. how pu- 
niſhed, 11 Hen. 7. cap. 17. 1 Fac. 1. Gb 27. ſet. 2, 
Dee Game. 


Swan-herd. See ling's Swan-hert. 
— Hwan-mark. See Gaine, | 
Swanimote, or Swainmote, (Swainmotus, From 


the Saxon Swang, 7. e. as we now call our ruſtics a 
country ſwain, a boclandman, a freeholder, and gemote, 1.e. 
canventus ;) Signifies a court touching matters of the 
ſoreſt, and held by the charter of the foreſt thrice in the 
| year before the verderors as Judges. Anno 3 H.8. c. 18. 
W hat things are inquirable in the ſame, you may read in 
Cromp. Furiſa. fol. 108. Andit is as incident to a fo- 
reſt, as a court of pie-powder to a fair. See Charta de 


PForeftla tam Regis Fohan. quam Hen. 3. cap. 9. 4 Injll.\ 


fol. 289. and Kennet's Gloſſary, See Foreſt. 

Swarf Money, The Swarſf-money 7s one penney half- 
penny ; it muſt be paid before the rifing of the ſun; the 
party muſt go thrice about the croſs, and {ay the fawar f- 
2noney, and then take witneſs, and then lay it in the 
hole : and when you have ſo done, look well that your 
witneſs do not deceive you : for if it be not paid, you 
give a great forfeiture, 30s. and a white bull, This ex- 
poſition was found in an old MS. containing the rents 
due to the Cateſbeys in Lodbroeke, and other places in 
Warwickſhire ; but ſuppoſed to be miſtaken, or to ſignify 
the ſame with J/arth-money. Cowell, edit. 1727, See 

a1d-penny.. | 


S W Þ 
_ Swrceepage. Is the crop of hay got in a me 
ed alſo the ſwepe in ſome part 0 
fol. 4. | bh OE | 

Swath, (Sax, Swath,) A fſwathe, or as in Kent 
ſweath, in ſome parts a ſwarth, 7. e. a ſtrait row of he 
graſs or corn, as it lies after the ſcythe at firſt mowing of 
it. A fwathe of meadow was a long narrow ſlip of 
ground, like a /elion in arable land. Cowell, edit. 1727, 
| Swearing and Curſing, Nat. 19 Geo. 2. cap. 21 
/ec2. 1. If any perſon profancly curſe or ſwear, and þe 
convicted on the oath of one witneſs before any Juſtice 
of peace, or before the Mayor, Juſtice, Bailiff or other 
chief magiſtrate, of any city or town corporate, or þ 
conteſhion, he ſhall forfeit as is herein after mentioned ; 
| VIZ. 

Every day labourer, common ſoldier, 
and common ſeaman, one ſhilling. 

Every other perſon under the degree of a gentleman 
two ſhillings. | ; 

And every perſon of or above the de 
man, five ſhillings. 

And in caſe any ſuch perſon after convi&tion offend > 
ſecond time, he ſhall forfeit double ; and for every other 
offence after a ſecond conviCtion, treble the ſum firſt 
forfeited. | 

Sea, 2. In caſe any perſon profanely ſwear or curſe, in 
the hearing of any Juitice of the peace, or of any Mayor 
&c. every ſuch Juſtice, Mayor, &c. ſhall convict ſuch 
offender in the manner herein after ſet forth, with any 
other proof. ne bop | 

Sec7, 3. In caſe any perſon profanely ſwear or curſe, in 
| the hearing of any conſtable, petty conſtable, tything- 
man or other peace officer, every ſuch peace officer ſhall, 
in caſe ſuch perſon be unknown, ſeize and detain him, 
and carry him before the next Juſtice, or Mayor, of 
the place wherein ſuch offence was committed ; and the 
ſaid Juſtice, Mayor, &c. ſhall, on the oath of ſuch peace. 
officer, convict the offender in manner after dire&ed ; 
and in cafe ſuch perſon be known to ſuch peace officer, 
he ſhall make information before ſome Juſtice, mayor or 
chief magiſtrate, in order that the offender may be con- 
victed and puniſhed. | | | 

Sect. 4. Every ſuch Juſtice of peace, Mayor or other 
chief magiſtrate ſhall, upon information given upon oath 
of any ſuch peace officer, or of any other perſon, cauſe 
the offender to-appear before him ; and upon ſuch infor- 
mation being proved, convict ſuch offender in ſuch man- 
ner as by this aCt is preſcribed : and in caſe ſuch offen- 
der pay not immediately the ſum forfeited, or give ſecu- 
rity to the ſatisfaQtion of ſuch Juſtice or magiſtrate, it 
ſhall be lawful for ſuch Juſtice, &:. to commit the offen- 
der to the houſe of correCtion for the county, &c. where 
ſuch offence 1s committed, to be kept to hard labour for 
ten days. : 

Seft. 5. In caſe any common ſoldier in his Majeſty's 
ſervice ; or any common ſailor or ſeaman be convicted of 
profane curſing or ſwearing, and pay-not immediately 
the penalty, or give ſecurity for the ſame, and the coft 
of the information, ſummons, and conviction, inſtead 
of being committed to the houſe of correQion, he 
ſhall be publicly fet in the ſtocks for one hour, 
for every fingle offence : and for any number of of- 
fences, whereof he is convicted at the ſame time, two 
hours. | 

Se42. 6. If any Juſtice of peace, mayor, or other chic! 
| magiſtrate of any town corporate, wilfully-omit the per- 
formance of his duty in the execution of this at, he 
ſhall forfeit 5/. one moiety to the uſe of the informer, 
and the other moiety to the uſe of the poor of the 
pariſh wherein. he reſides; to be recovered in any court 
of record at //e/lmin/ter, wherein no efloin, &c.. ſhall be 
allowed. | | 

Se. 7. If any conſtable, petty conſtable, tythingman 
or other peace officer, wilfully omit the performance of 
his duty in the excution of this aCt, and be convicted by 
the oath of one witneſs, before any Juſtice of peace, or 
before the Mayor or other chief magiſtrate of any town 

corporate, he ſhall forfcit oy to be levied by ne 
| | | alt 


X adow, calf. 
f England, C6. an I 


common ſailor, 


gree of a pentle. 


S W E 


and (ale of goods, by a warrant of ſuch Juſtice or chief 


magiſtrate 3 and to be diſpoſed of, one moiety to the uſe 
of the informer, and the other moiery tothe uſe of the 


poor of the pariſh where ſuch offence is committed ; and | 


in caſe ſuch offender have not ſufficient goods whereon 
to levy the penalty, it ſhall be lawful for ſuch Juſtice, 
ic, to commit ſuch offender to the houſe of correQion 
for the county or place, to be kept to hard labour for one 
months | | 

$22. 8. Juſtices, Mayors, or other chief. magiſtrates 
before whom any perſon is conviCted of profane ſwear- 


in the ſorm following. 


Middleſex, B* it remembered, That on the———— 
to wit, day of: in the———f bis Ma- 
ueſty's reign, A+ B. was convifted before me, one of his Ma- 


efty's Juſtices of the peace for the county, riding, diviſion, or 
liberty afareſaid; or before me Mayor, Tuflice, Bailiff, or other 
chief magiflrate cf the city or t«Wn of — within the 
county of* (as the caſe ſhall be) »f ſwearing one or 
mare profane oath or oaths, or of curſing one or mare profane 
\ wurſeor curſes, as the caſe ſhall be, 

Given under my hand and ſeal, the day and year afare- 
ſaid, | 


Which form and conviCtion ſhall not be removed by 
certiorari into the King's Bench, but ſhall bz final z; and 
theſaid Juſtices, Mayor, or other chief magiſtrate, before 
whom ſuch conviction 1s made, ſhall cauſe the ſame to 
be wrote upon parchment, and returned to the next 
peneral or quarter-ſeſſons of the peace for the county 
wherein ſuch conviction was made, to be filed by the 
clerk of the peace, and be kept amongſt the records of 
the ſaid county. — 

$24. 9. All Juſtices of peace, and every Mayor or 
other chief magiſtrate of any town corporate, ſhall put 
this aCt in execution within their ſeveral juriſdictions, al. 
though ſuch Juſtice or fnzgiftrate be rated, and pay to the 
relief of the poor of any pariſh or place where any offence 
is committed, _ ED 

$e#?. 10. All penalties inflicted by this aCt, for profane 

curſing and ſwearing, ſhall be diſpoſed of for the benefit 
of the poor of the pariſh wherein ſuch offence was com- 
mitted ; and all charges of information and conviction 
ſhall be paid by the party offending, if able, over and 
above the penalties, which charges ſhall be aſcertained 
by the Juſtice of peace, Mayor or chief magiſtrate before 
whom ſuch conviction is made; and in cafe ſuch party 
be not able, or not immediately pay the faid charges, or 
give ſecurity for the ſame, it ſhall be lawful for the Juſ- 
tice, &c. to commit ſuch offender to the houſe of correc- 
tion, to be kept to hard labour for ſix days, over and 
above ſuch time for which ſuch offender may be com- 
mitted in default of payment of the penalties ; . and in 
ſuch caſe no charges of information an41 conviction ſhall 
be paid by any perſon. 

$22. 11. If any aftion be commenced againſt any Juſ- 
tice, conſtable, or other perſon, for doing any thing in 
purſuance of this a&, . concerning the ſaid offences, the 
defendant may plead the general ifſue ; and if verdict 
be given for the defendant, &c. he ſhall have treble coſts. 

$2.12, No perſon ſhall be proſecuted or troubled for 
any offence againſt this ſtatute, unleſs the ſame be prov- 
ed or proſecuted within eight days after the offence com- 
mitted, 

Se. 13, This aft ſhall be publickly read four times 
in the year, in all pariſhes church and publick chapels, 
by the parſon, vicar, or curate, immediately after morn- 
ing or evening prayer, on four Sundays, viz. the Sunday 
next after the 25th of 1Zarch, 24th Fune, 2Gth September, 
and 25th December ; or in caſe divine ſervice be not 
performed in any ſuch church or chapel on any of the 


Sundays before mentioned, then upon the firſt Sunday 


aſter any of the ſaid quarterly days on which divine ſer- 
vice is performed, under pain of forfeiting 5 /. for every 
nepleCt ; to be levied by diſtreſs and ſale of the offen- 
der's goods, by warrant of any Juſtice or any other chief 
magiſtrate, | 


Sef?. 14. The clerk of the Juftice, Mayor, Bailiff or 
Vor. II, NY 129. | | 


8-.Y-.N 
other chief officer, before whom proceedings upon this. 
act ſhall be had, may take for the ieforuinieg; favs 
and conviction of every hy pe Is, and no more. | 
 $Seg. 15. The 21 Fac. 1. c. 20, and the 6 & 7. 3. 
Cc. 11. ſhall be repealed. = LS 


OHweets, Penalty of concealin ſweets & 8 IF. 
c. 30. f. 16. . ; 4 DE 
o what duties liable, 9 & 1077. 3. c. 23. {. 3. 10 

& 11 IF, 3.c. 21. f.2, 3,4. 5 Ann. c. hs 
What to be deemed ſweets, and who the makers there- 


| of for ſale, 106 11 //. 2c. 21; ec. 
ng or curſing, ſhall cauſe the conviCtion to be drawn up | , Z-c. 21. /. 5 


Sweets not to be removed without a permit, 6 Geo. 1. 
Cc. 21. f. 22. 


A leſs duty laid on ſweets, and extended to made wines, 
IO Geo. 2. c. 17. 


Wines of Britiſh grapes exempted, 10 Gee. 2. c. TA 


Made wines not to be retailed without licence, 10 Gee, 
2... I7./. 10. 


Retailers of ſweets or made wines to take out licences, 

31 Ga. 2:04.31, 94 | | 
Swine, oz Yogs, Shall not go unringed in woods, 

35 Hen. $.c. 17./. 17. | 

MAE. - Fees: ſwine in London, &c. 2 I. & 
« Je//. 2. + ©, ect. 20, 8 6& . Ip. « Co 27 o &. . 

See Cartle. $60 F 
Swoliag, or Suling of Land, ſulinga, ſulinza vel ſwo- 

linga terre, in Saxon ſulung, from ſul or ſurd, pg oe Z 


_ 


AS, to this day in the weſtern parts, a plough is called a 


ſull, and a plough-ſtaff, a ſull-paddle, Ir is the ſame 
with carucata terre, that is, as much as one plough can 
till in a year : a hide of land, though others fay it is an 
uncertain quantity. Cowell, edit. 1727, 
_ Dword-hilts, Silver ſword-hilts may be exported, 9 
& 101.23. 6-28 = 
Sworn Brothers, (Fratres jurati,) Perſons who by 
mutual oat! covenanted to ſhare each the other's fortune. 
In any notable expedition to invade and conquer an ene- 
my's country, it was the cuſtom of the more eminent. 
ſoldiers of fortune, to engage themſelves by reciprocal 
oaths to ſhare the reward of their ſervice. So in the ex- 
pedition of Duke //liam into England, Eudo and Pinca 
were ſworn brothers, and co-partners in the eſtate which 
the Conqueror allotted tothem. So were Rebert de Otley 
and Roger de ſveri. Paroch. Antiqg. 57. No doubt this 
practice gave occaſion to our proverb of fern brothers, 
and brethren in iniquity, becauſe of their dividing plunder 


and ſpoil. Cowell, edit. 1727. 

&ylva Caedua, Wood under twenty years growth ; 
coppice-wood. See the ſtatute 45 £. 3. cap. 3. is 
otherwiſe called in French ſubbais, 2 Un/t. fol. 642. 
gee Tithes. SE Fg | 

Enmboluin, (Gr.) Is the apoſtles creed ; in Latin 
co/latio, becauſe the catholic faith was by them in unum 
collata : it is often called by this name in our hiſtorians, 
Cowell, edit. 1727: | 

Syncopare, To cut his words ſhort, to pronounce 
them ſo as not to be underſtood ; the word is uſed in ſe- 
veral of our eccleſiaſtical councils and ſynods. Uta quod 
ex feſtinatione nimia verba non precidantur vel ſyncopentur. 
Concilium Sariſh. cap. 26. Synod. Wighorn. cap. 10. 

Syndicus, A patron or advocate : it is mentioned in_ 
Matt. Paris, anno 1245. Syndicus omnium Chriflianorum 
Terre Sanfte, oc. | | > EIS; 

Synod, (Synodus,) A meeting or aſſembly of eccleſi. 
ſtical perſons concerning religion of which. there are 
four kinds : 1. General, where biſhops, &c. meet of all 
nations. 2. National, where thoſe of one nation only - 
' come together. 3. Provin*tal, where they of one only 
province meet 4. QDioceſan, where thoſe but of one 
dioceſe meet. Conwo.ation is all one with a /ynod, only the 
one is a Greek and the other a Latin word. Our Saxon 
Kings uſually called a Syncd, or mixed council, conſiſt- 
ing both of ecclefiaſtics and the nobility, three times a 
year, which was not properly called a Parliament till 
Henry the third's time. Cervell, edit. 1727. 


Synedal, (Synodale) Is a tribute in money paid to 
the biſhop, or archdeacon, by the inferior clergy ar 


| Eaſter viſitation 3 and it 13 called Synodale guio in jyno1o 
| 8 O frequentjus 
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Frequentius dabatur. See Hiſtorical Diſcourſe of Procurations 
and Synodals, p. 66, & 98. Theſe are called otherwiſe 
Synodies in the ſtatute of 32 Hen. 8, c. 16. Yet in the ſta-. 
tute of 25 H.8 c. 19. Synodals Provincial ſeem to ſignify 
the canons or conſtitutions of a provinctal ſynod. And 
fometimes /ynedaiz is uſed for the rnd itſelf. See Dudg. 
TVarwick/hire, fol. 126. and Spelman de Council. 1 tom. 

. 529. | | 

F Sinodales teſtes, The urban and rural deans were 
at firſt ſo called, from informing and atteſting the diſor- 


ders of clergy and people in the epiſcopal /ynod, But 
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when they ſunk in their authority, the nodical Witneſfeg 
were a ſort of impanelled grand Jury to inform of, or pre 

ſent offenders, a prieſt and two or three laymen for ny 
pariſh. At laſt two principal perſons for each dioceſs 
were annually choſen, till by degrees this office of inqueſt 
and information was devolved upon the church-wardeng 

See Kennet's Paroch. Antiq. p. 649. Synodale juramentum, 
was the ſolemn oath taken by the ſaid Teftes, as is now 
by church-wardens to make their preſentments. Col! 

edit. 1727. | : 


EV ERY perſon convicted of any other felony (fave 
| murder) and admitted to the benefit of his clergy, 
ſhall be marked with a T, upon the brawn of his thumb. 
Stat; 414.7 £33» 

Tabard, Tabarder, The bachelor ſcholars onthe 
foundation of Queen's college Oxford, are called Tabzters, 
or Tabaders, from a gown wore by them, called a abert, 
zabarr, or tabard; for Ver/tegan tells us, that tabert an- 


ciently ſignified a ſhort gown that reached not farther 


than the middle of the leg ; and it remains for the name 
of ſuch in Germany and othe countries, which, with the 
 Feutonic and Saxon zabaer, fignify all a kind of gar- 
ment, &c. Cowell, edit. 17927. s | 

Tabardum, A long garment like a gown ; ſometimes 
it Ggnified a heratd's coat, but generally a gown wore 
by ecclefiaſtics. Mat. Par. 164. 

Tabellion, Tabe/lia, A notary public, or ſcrivener, 
allowed by authority to ingroſs and regiſter private con- 
tracts and obligations. Cowell, edit. 1727. 

Table-Kents, (Redditus ad menſam,) Rents paid to 
biſhops or religious prelates, reſerved or appropriated to 
their table or houſe-keeping. Such rents paid in /pecte, 
or proviſion of meat and drink, were ſometimes called 
board-land rents. Cowell, edit. 1727. 

Tabling of Fines, Is the making a table for every 
county where his Majeſty's writ runs, containing the 
contents of every fine paſſed in any one term ; as the 
name of the county, towns, and places, wherein the 
hnds or tenements lie ; the name of the demandant and 
deforceant, and of every manor named in the fine. 'This 
15 to be done properly by the chirographer of fines of the 
Common Pleas, who every day of the next term after 
the engroſſing any ſuch fine, muſt fix every of the ſaid 
tables in ſome open place of the ſaid court, during its 
fiiting, and the ſaid chirographer is to deliver to the 
ſheriff of every county, his under-ſheriff or deputy, fairly 
written in parchment, a perfet content of the zable fo 
made for that ſhire, in the term next before the aſliſes, 
_ for that county, or elſe between the term and the aſliſes 
to be ſet up every day of the next alfiſes, in ſome open 
place of the court, where the Juſtice of aſliſes ſhall then 
ſit, and to continue there during their fitting : and if 
either the chirographer or the ſheriff fail herein, he 
ſhall forfeit 5/. And the chirographer's fee for every 
fuch 7abling is four pence, 23 Eliz. c. 3. and Weſt. Sym- 
bil. part 2. tit. Fines, ſe. 120. 

Tabula. See Ebdomadarius. | 

Tall, (Tallium, from the French word Taille, i. e. ſec- 
tura, from tailler, ts cut or limit,) Signifies two ſeveral 
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things both grounded upon one reaſon. Plowaen, fol. 251, 
WWillion's caſe. Firſt, it is uſed for the fee, which is OP= 
poſite to fee-ſimple, by reaſon it is ſo minced or parted ag 
it were, that it is not in the owner's free power to dif. 
poſe of it, but is by the firit giver cut or divided from all 
others, and tied to the iſſue of the donee. Co. lib. 4. in 
Progmio, And this limitation of tail is either general or 
ſpecial. Tail general, is that whereby lands or tenements_ 
are limited to a man, and to the heirs of his body begot= 
ten ; and it 1s ſo' called, how many wives ſoever the te- 
nant holding by this title ſhall have, one after another in 
lawful marriage ; his iffue by them all have a poſſibility 
to inherit one after another. Taz! ſpecial is when lands or 
tenements are limited to a man and his wife, and the heirs 
of their two bodies begotten ; and hath this term of /pecial, 
becauſe if a man bury his wife before iſſue, and take 
another, the iſſue by his ſecond wife cannot inherit the land, 
&c. Allo if land be given to a man and his wife, and 
to their ſon Thomas for ever, this is Tarl ſpecial. Cowell, 
edit, 1727. See (ftate, and 20 Vin. Abr. tit. Tayle, _ 

Tail aſter poſſibiitty of iſſue extinct, Is where land is 
given toa man and his wife, and to the heirs of their two 
bodies begotten, and one of them ſurvives the other with- 
out iſſue between them begotten, he ſhall hold the land 
for term of his own life, as tenant in T ail after poſſibility 
of iſſue extin, and notwithſtanding that he do waſte, he 
ſhall never be impeached of it. And if he alien, he in 
the reverſion ſhall not have a writ of entry n confamili caſu, 
but he may enter, and his entry is lawful ; by R, Thorpe, 
Chief Juſtice. 28 Z. 3. 96. and45 E. 3. 25. 

Tait, ( Attiniftus, Fr. tein?, 1. e. infetus,) And figni- 
fies ſubſtantively, either a conviction, or adjectively a per- 
ſon convicted of felony or treaſon, &c. See Attalitt, 

Tales, (Lat.) Is uſed in our law for a ſupply of men 
impannelled upon a jury or inqueſt, and not appearing 
or at their appearance challenged by either party as not 
indifferent, in which the Judge, upon motion, grants 
a ſupply to be made by the ſheriff of one or more ſuch 
there preſent : and hereupon the very faCt of ſupplying 13 
called a tales de circumflantibus. But he that hath had 
one zaies, either upon default or challenge, may not 
have another to contain ſo many as the former : for the 
firſt zales muſt be under the principal panel, except 
in a cauſe of appeal, and ſo every Tales leſs than other, 
- until the number be made up «f men preſent in court 
and ſuch as are without exception : yet this general rule 
is not without exceptions, as appears by Staund/erd, P!. 
Cor, lib. 3. c. 5. Theſe commonly called tales may 1 


| forae ſort, and indeed are called meliores, Viz. vow 
; tns 


. 
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the hole jury is challenged, as appears by Bro. tit. OZ. 
Tas & Hier T ales, {; . TOS. 2 Cee, 10. fol. 99. 

's caſe, See Jury. | Ds han © "by: 
oF vj Lats the name of a book in the ae”, 5 
Bench office, of 'ſuch.jurymen as were of the T ales. Co, 
lib. 4. fel. 93: TN EE | 
' Tallage, (Tallagium,) May be derived of the French 
zaille, which properly ſignifies a piece cut out of the 
whole, but metaphorically is uſed for a ſhare of a man's 
ſubſtance paid by way of tribute, toll, or tax. Stat. de 


tallagio 197 con cedendo temp. E. 1. and Stow's Annals, pag. 
45. Thence our Talaigters, in Chaucer, for tax or toll- 


See Subſidy. 


athirers. 


demeſne are quit of theſe taxes and tallages granted by 


Parliament, except the King do tax 'ancient demeſne, as| 


he may when he thinks good, for ſome great cauſe. 
Cowell, edit. 1727. 3 hi NT 
Tallagium jaczce, To give up accounts in the Ex- 
chequer, where the method of accounting is by tallies. 
Cowell, edit, 1727. SS OE. 
Calle, (Tailia, Fr. taille, Ital. taghare, 1. e. ſcin- 
gzre,) A ſtick cut in two parts; on each of which was 


marked what was due between debtor and creditor ; and 


this was the ancient way of keeping accounts. "There 


are two ſorts of tallies mentioned in our ſtatutes, .to have 


been long uſed in the Exchequer ; the one is termed tal- 
lizs of debt, Stat. 1 Rich. 2. cap. 5. which are a kind of 
acquittance for debt paid to the King. As for -example, 
the Univerſity of Cambridge pays yearly ten pounds for 
ſuch things as are by their charter granted them in fee- 


farm, viz. 5. at the Annunciation, and 5/. at Michaelmas. 


He that pays theſe ſums, receiveth for his diſcharge a talley 
at each day, with both which, or notes of them, he re- 
pairs to the clerk of the pipe-office, and there inſtead of 


them receiveth an acquittance in parchmentfor his full diſ-' 


charge, The other are tallies of reward, ſpoken of 27 H. 
8. 11. and 33 & 34 HH. 8. 16. and 2 & 3 FE, 6. cap. 4. 
which ſcem to be talley or ta/lies of allowance, or recom- 
pence made to ſheriffs for ſuch matters, as to their charge 
they bave performed in. their office, or for ſuch monies 
as they by courſe have caſt upon them in their accounts, 


but cannot levy, &c. See2& ZE. 6. cap. 4 Cowell, 


edit, 1727, See20 Vin, Abr, 150. 


Taliia, Every canon and prebendary in our old PR 


\ thedral churches, had a ſtated allowance of meat, drink, 


and other diſtributions, to be delivered to him per modum 


zalliz, Hence their commons or ſet allowance, in meat 
or drink, was called ta!lia. Cowell, edit. 1727. 


Tallow, Prohibited to be exported, 18 El. c. 9. 13' 
| 'Tallow, to what duties 


& 14 Car. 2« cap. 7. ſet. '5. 
liable on importation, 2 Jul. & Ma. ſefſ. 2. cap. 4. 
ſeft, 36. May be imported from /reland duty free, 32 
Geo..2. c. 12+ ſed. 1. extended to hog's lard and greaſe, 
1 Geo. 3. c. 10. And continved by 4 Gez. 3. c. b. &c. 


Calliide, or Talwood, {Taliatura,) Is fire- wood, cleft 


and cut into billets of a certain length. Stat. 34 & 35 
H. 8. cap. 3. and 7 Ed. 6. wap 
written talphwode. Cowell, edit. 1727. 
Tam quam, Is in nature of a gui tam, 
man proſecutes as well for the King as for himſelf, on an 
information for breach of ſome penal law, whereby any 
penalty is given to the parry that ſues. Terms de Ley 550. 
In every caſe where a ſtatute prohibits a thing, and doth 
not annex a penalty to the committing thereof, the par- 
ty offending may be indicted for a contempt againſt the 
ſtatute z or aCtion lies againſt him for breach of it, which 
muſt be brought tam pro domino Rege, quam pro ſeipſo, 
as there is a fine to be paid to the King, 2 /»/l, x18. 
Cro, Eliz. 655, Cre. Tac 134. In aCtion popular, 
brought tam guam, the King can, diſcharge but his own 
part, and not the informer's ; but before ation brought, 


the King may diſcharge the whole. 3 Inft, 238. See! 


Action, 3nfozmatior, Qui tam. | 
Tangier, An ancient city of Barbary, lying within 
the kingdom of Fez, mentioned in the ſtatute of 15 Car. 
2, cap, 7. and was formerly part of the dominion belong- 
Ing to the.crown of England. Tangier not to be deemed 
a plantation, 22 & 23 Car. 2 c. 26, | 


Tallage, fays Coke, is a general | 
word for all taxes. 2 Inf. fol. 532. But tenants in ancient 


«7. This was anciently 


being where a 
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Taniftry, Is a law or cuſtom in ſome parts of 1/4 
land of which 'Sir John Davis in his Reports, fol. 28. 
thus, Quant aſeun perſon ſeiſie de aſcuns caſtles, manors, terres; 
ou tenements del nature & de tenure taniſtry, que dongues meſme 
les caſtles, Sc. dond? deſcender && de temps dont memory ne 
court ont uſe de deſcender, ſeniori & digniſſimo viro ſangui- 
nis & cognominis de tiel perſon iſſint morant ſeifie & que le 
file ou les files de tiel perſon iſſint morant ſeifie de toutes temps 
avant dit, ne fueront inheritables de tiels terres ou tenements, 
ou de aſcun parte de eux. The name ſeems to be derived 
from uns. See Sir James Ware's Antiquitates Hibernie, 
þag. 30. ns OR 
Tanna 
. Is | | 
Tanners, Shall not vſe the myſtery of a ſhoemaker, 
Sc. 13 R2:P. 2.12. 21 R, 2, 16. 2 H. 6: c 75: 
2 &. 3 Ed. 6.c.9. 
Nor of a currier, 1 Hi67.c. 5 __ | 

Shall ſufficiently dry their hides, 19 ZH. 7, c. 19. 

| nan; not export leather, 27 H. 8. c. 14./. 5. 5 El, 
DireCtion for their true working their goods, 
Ed. 6. c. 11. 1 Jace 1.c. 22: [. 2, 11. 

Who may exerciſe the trade of a tanner, 1 El. c, 9. 
I Fac. 22. f. 5, | 
No butcher to be a tanner, 5 El. c. 8. 1 Fac. c 22. 


None but tanners may buy rough hides, &c. 1 Fac. 
6286/5, | WEN. | | 
Sheep ſk 


re, To dreſs or tan leather, ' Plac,” Parl. 18 


. 


\ 
I 


1 
| 
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ins need not be ſearched or ſealed, 4 Fac. 1; 
"2 Soho ; 
Shall not ſhave their hides, 13 & 14 Car. 2. 7./. 8. 
Regulations concerning tanners, 9 Ann, c. 11. 
Tape, Exempt from payment of the duties called the 
two third ſubſidies, 7 Ann.c. 7. fo 14 | 
* Tar. See Piich, Stores, . 
Tare and Tret, The firſt is the wei 
cloths, &c. wherein goods are packed the other is a con- 
ideration allowed in the weight for waſte, in emptying 
and re-ſelling the goods. Book of Rates. | of 
Target, A ſhield; from the Latin zergus, becauſe 
it was formerly made of leather wrought out of the back 
of an ox, Cowell, edit. 1727. _ | | | 
Uatgia, (Tarida,) Was a ſhip of burthen, ſince call- 
ed a tartan, Knighton, anno 1385, calls it tareta, viz. 
Cepit duas teretas bene onuſtas, Walſingham, anno 1386; 
calls it tarrita, viz. Cepit ſex tarritas refertas multis bonis. 
_ Cartaron, (mentioned in /tat. 4 Hen. 8. cap. 6.) A 
| kind of fine cloth or ſilk. ETE | 
— CTaſſum, A mow or heap, from the French taffer, to 
pile up ; hence taſ/are, to mow or heap up; and ad taſſum 
fFurcare, to pitch to the mow. Cowell, edit, 1727, _ 
Tath, In Norfolk, and Suffolk, the lord of each ma- 
nor had the privilege of having their tenants flocks of 
ſheep brought at night upon their own demeſne ground, 
there to be folded for the benefit of their dung, which 
liberty of ſo improving of their land is called zarh. 
Couell, edit. 1727. Sce Spelman, Icenta, | 
Taverv. See Nlehouſes, Wines. * in 
Tauri hiberi libeztas, In ſome ancient charters taurus 
liber ſignifies a common. bull, ſo called, becauſe he is 
common to all the tenants within ſuch a manor or liberty, 
viz. cum libertate faldie, liberi tauri & libers apri, &'. 
Cowell, edit, I727. | $1 s 5. 
Tar, (Taxa, from the Gr. Tatts, ords,) Was ſuch a 
tribute as being certainly, rated upon every town, wag 
wont to be yearly paid, but now not without conſent in 
Parliament, as ſubſidies are. It differs from a ſubſidy in 
this, that it is always certain, as it is ſet down in the 
Exchequer book, and levied in general of every town, 
and not particularly of every man. - It,is alſo called a 
fifteenth, fat 14 Edw. 3. fiat. 1. cop. ,20. and 9 H.. 4. 
cap. 75. It ſeems that, in ancient time, this tax, was ims 
poſed by the King at his pleaſure ; but Edward the Firſt 
bound himſelf and his ſucceffors, from that time forward, 
not to levy it but by conſent of the realm. Stat. 25 Ed. 1. 
cap. 5, Cowell, edit. 1727, | 
Taxes granted to the King ſhall not be drawn into 
| cuſtoms, Conf. Chart, 25 Ed. 1, c. 5. SE 
i 


ht o fbox, ſtraw, 
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_ + Aid ſhall not be taken but by common aſlent, 


Conf. ; 
Chart. 25 Ed. 1.c. 6. 13 Car. 2. fl. 1. 4+ 

No tallage or aids ſhall be taken without common aſ- 
fent. St de tallag. non conced. 34 Ed. 1. ft. 4.c.t. 
Aids granted to the King ſhall be levied aſter the old 
manner, 1 £4. 3. /l. 2. c. be. 
_ Impoſitions ſhall not be ſet 
without aſſent of Parliament, 45 Ed. 3. c. 4+ 


c 


Or 


upon ſtaple merchandize' 
I I . y 


Goods ſhall be charged to a fifteenth, where they were 
at the time of granting it, 9 H. 4.c. 7. £ 
A colleQor of fifteenths ſhall have debt againſt his 
companions for what-he ſhall pay in their default, g H. 
SH. $« 6 10... Sa ane Ts 
A colleQor in a city ſhall not be appointed in a county, 
unJeſs he have lands of the value of 51. a year, 18 H. 6. 
Subſidies granted, 31 7. 6.c.8. 11. 7. c. 10. 
The ſubje&ts ſhall not be charged with any charge in 
nature of a benevolence, 1 R. J« c. 2. | 
Colleftors of public money may plead the general if- 
ſue, 13 & 14 Car. 2.c. 17,  -- | 
A tax laid on ſtocks in trade, 1 Ann. 2. 2. co 15. 
Duty on places and penſions, 31 Geo. 2. c. 22. 
Military offices exempted, 31 Geo. 2. c. 22. fo 24- 
Duties on places, &c. how paid, 32 Gez. 2. c. 33- 
Offences againſt 2Qts for paying land tax, &c. excepted 
out of general pardon, 2 Geo. 2. Cc 52. f. 28, 35, 39: 
See 20 Pin, Abr. 157 —162. | 
Waraiti Bladozum, An impoſition laid upon corn. 
UVeratio Morwicenſis, The valuation of ecclefiaſtical 
benefices made through every dioceſe in Exgland, .on ac- 
caſion of the Pope's granting to the King the tenth of 2ll 
ſpirituals for three years. Which taxation was made by 
Walter biſhop of Norwich, delegated by the Pope to this 
officein 38 H. 3. and obtained till the 19th of Edw. 1. 
when a new taxation advancing the value, was made by. 
the biſhops of IYinch:/ter and Lincoln, Cowell, edit. | 
I727. | 
{abarery; Two officers yearly choſen in Cambridge, 
to ſee the true gage of all weights and meaſures: the 
name took beginning from taxing or rating the rents of 
houſes which was anciently the duty of their office. 7g. ib. 
__'Taynloz?, regulations of journeymen taylors in London, 
n Ge. 1./h. 1c 13. | os 
- Ter8, Duties granted on coffee, tea, chocolate and 
ſpices, 6& 7H.3.c.7. 3 & 4 Ann.c. 4. f. 5. 10 
Amn. 6-20. /--32. _ : - Rs 
Inland duties impoſed on coffee, tea and choco/ate, 
10 Geo. 1.c. 10. Venalty of counterfeiting mark, /b:9. 
+ 22. | 
/ Penalty of adu 
2.c. 14. f. 11. 
Tea to be imported only from the place 
11 Geo, 1, c. 30. /. 8 
'The inland duties on tea altered, 18 Geo. 2, c. 26. 
Drawback on tea taken off, 18 Geo. 2. c. 26. /. 5. 
India company may import tea, by licence, from Eu- 
ropean ports, 18 Geo. 2. c. 26. /. 10. TInh 
| Tea may be imported to [re/and and the plantations 
without paying inland duty, 21 Geo. 2.c. 14. 
'Tea, above ſix pounds in Britiſh ſhips come from 
abroad, and not employed by th 
feited, 28 Geo. 2.c. 21, _ 4% | | 
Team and Theame, (From the Saxon tyman, 1. e. 
Prepagare, to teem or bring forth,) Signifies a royalty 
granted by the King's charter to the Lord of a manor, for 
the having, reftraining, and adjudging bondmen, neifs, 
and villains, with their children, goods, and chattels in his 
court, Tyman in Saxon ſignifies alſo advocate. Cowell, 
edit. 1727. | 
'Tromg-penmn, (Tething penny, Thirding-penny, Tithing- 
penny, ) A ſmall tax or allowance to the fheriff from each 
tithing, towards.the charge of keeping courts, &c. from 
which duty ſome of the religious were exempted by ex- 
preſs charter from the King. Cowell, edit. 19727, , 
Temland, Teinlanda, Teinland 'or Thainland, As if 
we {hould ſay the land of a Thain or noble perſon. Ac- 


lterating tea, 11 Geo. I. c. 3. /. 5. 4 Geo. 


of growth, 


Tore 117. | | | al | 
| Celery Is an officer of.the Exchequer, of which there 


| King, and to 


| Treaſarer, Cowell, edit. 1727. See Etchequer, 
bs , q 

| was bound to do for his lord for a certain number of days: 

_ | Was a religious order of knighthood, inſtituted about the 


[the ſacred monuments of Chriliianity, without fear of 
| infidels; for at firſt their profeſſion was to defend tra- 


| Eugentus, they wore a red croſs on their garments. The 
| Temples, which we now call the [nns of court, was the 


e India company, for-| 


iF-. EK. M 
cording to Domeſday, land holden by knight's ſervice was 


called tainland, and holden in ſocage, reveland. Co. on 


are ſour, whoſe office js to receive all monies due to the 

, $0 the clerk of the pells a bill to charge him 
therewith. 'They alſo pay to all perſons any money pay- 
able by the King, by warrant from the auditor of the 14. 
cerpt, and make weekly and yearly books, both” of their 
receipts and payments, which they deliver to the L1r4 


Pay- 


elligraphiae, Are . written evidences of thing; paſt, 
It is compounded of the Sax. tellan, dicere, and of the 
Greek yIzga, ſcribo, guaſia telling any thing by writin 
Cowell, edite4727., | . 
_ Telworc, Is that work or labour which the tenant 


from the Sax. tellan, numerare, and wore, opus, It is 
mentioned in Thorn, anno 1394. + 
Tementale or Tenment:cl:, A tax of two ſhillin 
upon every plough-land, AHov. H:/?.f. 419 
'Templars, or Unights of the Cemple, 


23 
(Templarii,) 


year 1119, and fo called, becauſe they dwelt in part of 
the buildings belonging to the Temple of Feruſalem, and 
not far from the ſepulchre of our Lord. They enter- 
tained Chriſtian ſtrangers and pilgrims charitably, and 
in their armour led them through the Holy Land, to view 


vellers from highwaymen and robbers. This order con- 
tinuing and increaſing ſor near two hundred years, was 
far ſpread in Chri/lendom, and particularly here in Eng. 
land. But at length ſome of them at Feru/ſalem, falling 
away (as ſome authors report) to the Saracens from Chriſ- 
tianity, or rather becauſe they grew too potent and rich, 
the whole order was ſuppreſſed by Clement Duintus, anno 
1307. by the council of Vienna 1312, and their ſub- 
ſtance given partly the Knights of St. John of Feruſa- 
lem, and partly to other religious. Caſſan. de Gloria 
Mundi, par. 9. conſid. 4. And ſee anno 1 Eaw 1. cap, 
24. Theſe flouriſhed here in England from Henry the 
Second's day, till they were ſuppreſſed. They had in 
every nation a particular governor, whom Bran, lth, 
I. cap. 10. calls Magiftrum Militig Templis The Maſter 
of the Temple here was ſummoned to Parliament, 49 H, 
3Z- mM. '11, in ſchedula. And the chief miniſter of the 
Temple church in London, is ſtill called after of the Temple. 
Of theſe knights read Mr. Dugdale's Antiquities of War- 
wickſhire, fol. 706. In ancient records they were alſo 
called Fratres Militia Templi Solomonis, Mon. Angl. 2. 
par. ſol. 554. b. About nine years after their inſtitution, 
they were ordered by a council, held at Tries, to wear a 
white garment ; and afterwards in the pontificate of Pope 


place where they dwelt, and in the fiddle Temple the 
King's treaſure was kept. Cowell, edit. 1727. 
Templars land ſhall be forfeit for ereting their creſles, 
St, Weſtm, 2.13 Ed. 1. c. 33 
The juriſdiQtion of the conſervators of their privi 
reſtrained, St. J/eflm. 2. 13 Ed. 1.c. 4% 
The lands of the Templars given to the hoſpitals 0 
Jae, vt. de Terr, Templ. 17 Ed, 2. it. 3. 

' Tempozalties of Biſhops; (Temporalia Epiſcoporum,) 
Are ſuch revenues, lands and tenements, and lay: fees, 
as have been laid to biſhops fees, by Kings and other 
great perſonages of this land, from time to time, as they 
are barons, and lords of the Parliament. See Spiritualties of 
Biſhops. From the 31 EF. 1. to the time of the Reformation 
a cuſtom did obtain, that when biſhops received from 
the King their temporaltzes, they did by a ſolemn form in 
writing renounce all rights to the ſaid zemporalties by virtue 
of any papal proviſion, and acknowledged the receipt of 
them only owing to the King's bounty. This practice 
began on the occaſion of a bull of PopeGregory 8. which 
conferred the ſee of I/orceter upon William de Gain/- 
borough, andcom mitted to him admmiſirationem ſpirttvaltum 
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 && temparalium epiſcopatus predifti.——W hich clauſe the 
King obliged him to renounce, and ordered alike renun- 
ciation always to be obſerved. Cowell, edit. 1727. | 

Teuptatie, or Tentatro, Afſay or trial, remptatio panis 
fiat bis in anno. Cart. 20 Edw. I. N. 5I. If 

Tempus peſſoms, Maſt-time, which is from Michael- 
mas to St. Martin's day, Nov. 11. Aſter it was called 
retropannagium. Cowell, edit, 1727. 

Tempus pinguedims et firmationis, The ſeaſon of kill- 
ing the buck and the doe. 1d, ib, See Ficmatio. 

Cena, Was that which we now call acoif: it is men- 
tioned in a council held at Lambeth, anno 1281. cap. 22. 

Tenancies, (mentioned in /at. 23 Eliz. cap. 4.) Are 

houſes for habitation, tenements, or places to live in, held 
of another, Cowell, edit, 1727. 

Tenant, (Tenens, from the Latin tenere, to hold, Sig- 
nifies one that holds or poſſeſſes lands or tenements by 
any kind of right, either in fee for life, years, or at will. 
The word in law 18 uſed with divers additions, as tenant 
in dwer, which is ſhe that poſſeſſes land by virtue of her 
dower. Kitchen, fol. 160. Tenant per flatute merchant, that 
holds land by virtue of a ſtatute forfeited to him. Jbid. 
fil. 172. Tenant in frank marriage. 1b. fol. 158. He that 
holds lands or tenements by virtue of a pift thereof made 
to him upon marriage between him and his wife, Te- 
nant by the curteſy, 1d. fo/. 19g. He that holds for his 
liſe, by reaſon of a child begotten by him of his wife, 
being an inheritrix, and born alive. Tenant by elegit, that 
holds by virtue of the writ called an elegit, Tenant m mort- 
gage, that-holds by means of a mortgage, Tenant by the 
verge in ancient demeſne (17. fol. 81.) is he that is ad- 
mitted by the rod in the court of ancient demeſne. Te- 
nant by copy of court-roll is one admitted tenant of any lands, 
&c, within a manor, which time out of mind have been 
demiſeable, according to the cuſtom of the manor. Ht. 
Symbol, part 1. lib. 2. ſeft. 646. Tenant by chatter, is he 
that holdeth by feoffment in writing, or other deed. 
Kitchen, fol. 57. There was alſo tenant by &nights ſer- 
| vice, tenant in burgage, tenant in ſocage, tenant in frank fee, 
tenant in villenage, 50 1s there tenant in fee- ſimple. Kitchen, 
fol. 150. Tenant in fee-tail. Id. fol. 153. Tenant at the 
will of the Lord, aicerding to the cuſtom of the manor, Id. 
fol, 122, & 165. Tenant at will by the Common Law, [bids 
Tenait upon ſufferance, Ibid. Tenant of eſtate of inheritance, 
Staundf, Prezrog. fol. 6. Tenant in chief, that holdeth of 
the King in right of his crown. PF. N. B. fol. 5. Te- 


nart of the King is be that holds of the perſon of the King, 


1614. or as ſome honour, 1bid. Very tenant, that holds im- 
mediately of his Lord. Kitchin, fol. gg. For if there 
be lord, meſne and tenant ; the tenant 1s very tenant of the 
meſne, but not to the lord above. Tenant peravail. See 
Peravail. Pl. Cor. 197. and F. N.B. fol. 136. See Dyer's 
Com. fol. 25.num. 156. 90 there are alſo jo:nt-tenants, that 
Have equal right in lands and tenements by virtue of one 
title. Lit. lib. 3. cap. 3. Tenants in common, that have 
equal right, but hold by divers titles, /b:d. cap. 4. Par - 
ticular tenant. Staundf. Prerog. fel. 13. that holds only for 
his term. See Ceke in Sir Fl, Pethant's caſe, |. 1. fel. 15; 
called term for life or years. See Plowd. Cothir/t's caſe, 
fol. 23. Sole tenant, Kitchin, fol. 134. he that hath 
no other joined with him. Several tenaxt is oppoſite to 
Joint-tenant, or tenant in common. Tenant to the precpe is 
he againſt whom the writ precipe is to be brought. Co. 
Rep. lib, 3. caſe of Fines, fol. 86. Tenant in demeſne, 13 
Ed. I. cap. 9. 32 H. 8. cap. 37. is he that holdeth the 
demeſnes of a manor for a rent without ſervice. Tenant 
on ſervice, 20 Ed. 1. fiat. 1. is he that holdeth by ſervice. 
See Britton, cap. 79, in principio, & cap. gb. Car. fealty, 
Sc, Tenant by execution, 32 H. 8. cap. 5. that holds 
lands by virtue of an execution upon any ſtatute recogni- 
zance, &c, with divers others. Cowell, edit. 1927. See 
Yoint-tenants, Corteſy, Dower, Life-eftate, Eftate-Call, 
Recovery, | 

Tend, Seems to ſignify as much as to offer, ſhew forth, 
or endeavour; as to tend the eſtate of the party of the 
demandant. Old Nat. Brev. fol. 123. To tend an aver- 
ment. Britton, cap. 76. To tend to traverſe. Staundf. 
16, Cotoell, edit. 172 7: Wo 

Tender, (From the French tendre, i. e. tener, delicatus,) 
uſed adjeCtively ſignifies the ſame with us in Engliþ. 

VoL. II, Ny 12g. OY 
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But jn a legal ſenſe it denotes as much as carefully to offer, 
or circumipeCtly to endeavour the performance of any 
thing belonging to us. As to tender rent is to offer-it at 
the time and place where and when it ovght to be paid. 
Lo tender his law of ſummons, Kitchin, fol. 197. is to 
offer himſelf ready to make his law, whereby to prove 
that he was not ſummoned. Cowell, edit. 1727. 
Tender, is an offer to pay a debt, or perform a duty. 
[n every plea 'of tender, where money is the thing de- 
manded by the aEtion, and the debt or duty is not diſ- 
charged by the tender and refuſal, money may be brought 
in without leave of the court: but as other things, as well 
as money, may, where a tender is pleaded, be brought 
into court, this is with more propriety called bringing into 
court generally, than a bringing money into court. In 
all other caſes, the leave of the court muſt be had, be- 
fore money can be brought into court. The rule, under 
which this leave is granted, .is, as in the caſe of an eject- 
ment by a mortgagee, founded upou a particular aCt of 
parliament. In other cafes, it is founded upon that dif- 
cretionary power, which is, for the furtherance of Juſ- 
tice veſted in the court. By the diſcretionary rule it 
is ſometimes ordered, that, upon bringing money into 
court, all proceedings in an aQion ſhall be ſtaid. At 
other times it is ordered, that the money brought into 
court ſhall be ſtruck out of the plaintiff's declaration, 
and that the plaintiff ſhall not, at the trial of the iſſue, 
be permitted to give any evidence as to this money. 
This rule, by which the money brought into court is or- 
dered to be ſtruck out of a declaration, js, from its being 
more frequently granted than that by which it is ordered 


that the proceedings ſhall be ſtayed, called the commcn 
cule. 5 Bac. Abr. 1. | 


1. By whom a tender may be made, and what is a goed 

tender. | NT | 
2, At that place, and at what time a tender muſt be 

made. _ | 


I. By whom a tender may be made; and what is a g:o4 
tender. 
Wherever the right of tendering is perſonal, it cannot 
be exerciſed by any other than the party in whom it is. 
7 Rep. 13. 1 Inf. 208, DE 

A tenant, who is liable to a writ of c2/avit, muſt, if he 
would prevent the lord from recovering his land, in 
perſon tender his rent, which is in arrear. Bro, Tend. 
pl. 29, Term. de Ley 102. : 

It a feoffment is made, with condition that, if the 
feoffor pays a ſum of money to the feoffee, it ſhall be 
lawful for the feoffor and his heirs to enter, and the feof- 
ſor dies before the money is paid, no tender can be 
made either by his heir or executor: for the right of 
tendering is in that caſe perſonal, the meaning being 
the ſame as if the words had been, if the feoffor during 
his life pays the money. 2 /nfl. 208, | 

But if a tender is made by a ſervant, or by a ſtranger, 
on the behalf and by the defire of the party, it is as good 
as if made by the party himſelf. Cro. Eliz. 48. Crop. v. 
Hambleton, © 4 | 

Wherever the right of tendering is not perſonal, a 
tender may be made by any perſon, who is a privy to the 
party in whom it originally was. Latch. 107. 57 Rep. 13. 
1 [n/i. 206, 207,. 208 | 

If a feoffment is made, with condition that, if the 
feoffor pays a ſum of money to the feoffee on a day cer- 
tain, It ſhall be lawful for the feoffor and his heirs to 
enter, and the feoffor dies before the day, a tender may 
be made at the day, either by the heir of the feoffor, as 
privy in blood, or by his executor, as privy in repreſen- 
tation ; becauſe the right of tender is not in this caſe per- 
ſonal. 1 nfl. 206, 208, 209. 4 Rep. 120. 

A teſtator. deviſed land to Anne his wife for life, re- 
mainder to Danze! his ſecond ſon in fee ; provided never- 
theleſs, that, .if Nathanie/ his thicd ſon ſhould, within 
three months after the death of the teſtator's wife, pay 
the ſum of 500ol. to Daniel, his executors or adminiſtrators, 
then he deviſed it to Nathaniel and his heirs. As Na- 


thantel, who ſurvived the teftator, died in the life-time of 
of Na- 
thanie] 


the teſtator's ” doubt aroſe, whether the heir 


TT: 
thanie! ſhould, on payment or tender of the money with-, 


in the time limited, be intitled to the. land ? The opt-. 
nion of Parker Chancellor, and Tekyll maſter ,of the 


Rolls, who-both conſidered it as a- mere legal queſtion, 
was, that, as the right of paying or tendering the money | 
was not in this caſe perſonal, it deſcended to ths heir of 
2..thaniel, 10 Mod. 419, 424, 425. . Marks v. Marks. 

Wherever a grant is of an eſtate, with condition to 
be void upon tendering ſomething therein mentioned, a 
tender if the rizht of making it is not perſonal, may 
be made by any perſon, although, net a,; privy to the 
grantor, though afterwards intereſted in-the condition 
1 [nj}. 206, 207. | ET OT 

It is in general true, that no tender can be by a mere 
ſtranger, who has no intereit in the condition, upon 
which the right of tendering is founded, 1 [nf?, 107. 

[f the money due upon a mortgage of an infant's 
eſtate, is tendered by a perſon, who is neither guardian 
of the infant, nor has any intereſt in the eſtate 3 this 1s 
a void tender. Cro. Eliz. 132, Watkins v. Aſhwicke, 

But any perſon may make a. tender, on the behalf of 
an idiot, of any age whatſoever ; for the law, by reaſon 
of his abſolute diſability to aft for himſelf, allows this to 
be done out of charity. I Injl. 200. 

A tender is nat good, unic's the perſon, who makes it 
declares upon what account it is made, Latch. 70. H/ar- 
ner Ve Harding. 

It is not enough for the party 


| 
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who propoſes to make 


a tender, to ſay he is ready to pay a debt, or perform aþ. 


duty: but he muſt make an actual offer, to pay the one or 
perform the other 1 Leon. 71. 2 Lev. 209, 3 Lev. 
104. 12 Med. 253. | ST 
A mortgagor aid to a mortgagee, here I am ready to 
pay you the money due on the mortgage : but kept the 
mcney, which was in a bag, all the time under his 
arm; this was heid to be no good tender. Ney 74. 
 Suckling v, Coney. | x at 7 | 

But an actual tender of money in a bag is a good ten- 
der, provided it can be proved, that the fum propoſed to 
be tendered was init: for it is uſual to carry money 
in bags; and it is the duty of the party who receives 
it to tell it, and ſee that there is -no bad money. 5 
Rep. 115. Wade's caje. 1 Inf. 208. | | 

A contra was made by 4. to pay B. ten thouſand 


pounds, upon his transferring to 4. or his order, one]. 


thouſand pounds $4u7h- Sea flock. B. for the fake of in- 
titling himſelf to the money, made an actual tranccer of 
the ſtock, and afterwards, becauſe A. did not come, or 
ſend his order, to accept the ſtock. and pay for it; the 
transfer was vacated. Str. 777. Duke of Rutland .v. 
Hedſon, | 


But this ſeems to have been done ex abundanti cartels ; 


for it has been held, that an aCtual transfcr 15 rot nc-|. 


ceſſary in a tender of itock. AI! 
In covenant the plantiff declared, that the deſendant 
had agreed to pay him 2000 /. upon his transferring to 
the deſendant 10007. Hudjons-Bay ftock; and the plain- 
tiff averred, that he was ready at the day and time, 
and offered to transfer the ſtock, Is was held that this, 
although there was no actual tender, was a tender ſ{uſh- 
cient to intitle the planitF to the money. L£Zd., Raym. 
686, Lancaſhire v. Killingworth, 12 Med. 530. 
A tender of more than is due 1s good for what 1s due :. 
For onme majus continet in ſe minus; and it is at the 
peril of the perſon to whom the tender 18 made, if he 
my more than is due. 5 Rep. 115. Wade's caſe 
:!r. 916. ys THe. BY 
If the condition of a bond is, that the obligor ſhall, 
at a day and place certain, pay 20/. or deliver ten kine, 
at the then choice of the obligee, a tender mult be both 
of the money and the kine. 1 Leon, 68. Fordley's caſe, 
A tender in any money coined, upon which there is 
the King's ſtamp, is good ; for all ſuch money is cur- 
rent in proportion to its value without, any proclama- 
tion. Comb. 
Salk, 446. 6 2/4615 | 
If a contract is to pay 100/. in. any foreign coin, a 
tender to the amount of that ſum in any current coih 


- 


397. Dixon v. Willoughs. 1\:1nf. 207. |: 


14:EyN- 

of this kingdom is good. Lat..84. Hard y, Ridpwvin, 
if money is made current by proclamation at a higher 
rate than its intrinhek value, tender , in ſuch one 
according to the value it is current at, is good, 5 Bat 
Abr. bl | on hebgtes os V8 100m : 

Queen Elizabeth had: ſome mixed-money coined at 
the Wint,. and ſent it into Jrel/and, with a proclamation 
to be current there at a certain value 4 and by the ſame 
proclamation a ſtop, was put tp the currency of all other 
coins in that kingdom. It was held that a tender made 
ipthis money was good, Dave. 18. The caſe of Mixed 
Adoneys, +» FOE $ | 

, But.if money, which has been. tendered, becomes 
aſterwards, current at leſs: value than it was current ar 
when the tender was made, the party who refulcd to 
accept it mult bear this loſs. 5 Bac br, c, 

In debt for rent, the defendant pleaded a tender of the 
rent in pieces of Engliſh money called ſhillings, every one 
' of. which was, at.the time' of the tender, current at the 
value of twelve pence, and that he is yet ready to pay 
;the rent in the\faid pieces at that value, and brings the 
ſame into court. I he plaintiff demvrred, and for cauſe 
alledged, that, before, the bringing of the aCtion, the ſaid 
pieces of maney were by proclamation made current only 
at the. value of fix pence : but he afterwards thought 
proper to accept the money, according to the value 
when the tender was made, Dyer 81, Burringtia v. 
Potter. Dav. 27. | | 

If any: foreign coin is made current in this kingdom 
| by proclamation, a tender in fuch money is gooc!, {or 
it thereby becomes Jawſul money of this kingdom, 5 
Rep. 114+. IFade'scale. 1 Inſt. 207. | | 
If the money rendered is once accepted, the acceptor 
has no remedy, aithough ſome of it be counterfeited, or 
deficient in value, or although there is not ſo much as ir 
was tendered for ;. becauſe it was his duty to have ex2- 
mined and told it, before he accepted it. 1 I»/. 2c8, 

The party to whom money was tendered, had acceyt- 
ed it, and put it into his purſe: but upon examining 
before helett the place, he found ſome counterfeit pizces 
amonglt it,' and for this reaſon refuſed to carry the mo- 
ney away with him. It was held, that, as he had not 
objected to the money before he did accept it, he could 
-not do this afterwards. 5 Rep.115. | 
A tender of a bank note, as money, 1s not {triQly 
ſpeaking a legal tender ; but if the tenderer offers to turn 
it into money, that makes it a good tender. £&q. Ca/es 
Abr, 319. Auſliny. The Excuter of Dodwell, = 

It ſeems reaſonable, thata tender of any ſort of goods 
\hould, unleſs they are to be delivered according to tome 
ſample, be made in a,miiddling kind of goods of the fort. 


5 Bac. Abr, 6. 


| 


2. At what place, and at what time a tender muſt be 
| mad', : | : | 
If the contract is, that money in groſs, or rent if- 
ſuing out.of Jand, ſhall be paid, or that goods ſhall 
be delivered, at a place certain, a tender can ouly be 
made at ſuch place. Bro. Tend. pl. 17. Bro, Cond. 

pl..17. 1 JT1nfl. 210, PFreem. 149. _ | 
Tf no place is appointed for the payment of money 
.in groſs, a tender muſt be made at whatever place 
the perſon to whom it is due, happens to be : but 
if he is out of Fygl/and, the party who ought to pay the 
money 1s not bound to go out of the realm to ſeek him. 
Bro. Tind. pl. 17. 1 Ioff. 210. 0499 0-ath; 
90, in the caſe of money due upon a mortgage, it was 
formerly held, that this, which is to be conſidered in 
groſs, and collateral to the title of the land, muſt, if no 
place 1s appointed for the payment thereof, be ten- 
dered to the perſon, if he is within England. 1 vj. 
210 | $3; : w fiat 
But it has been held in the court of Chancery,: that a 
tender to the perſon is not:in ſuch caſe neceſſary: 
A mortgagor,. after a mortgagee was in;poſſeſſion un- 
der a forfeited mortgage, went: to:the mortgagee's : houſe 
with money ſufficient to redeem the eſtate, and tendered 


4 


it there: but it did not appear that the tender. was to the 
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mortgagee, or that he was in the houſe at the time; yet | 


this was held to be a good tender, 1 Chan. Ca. 29. 
Afanning Vs Barges . : . | | 

' Perſonal notice was.pgtven to a mortgagee, the day be- 
fore te 25th day 'of March, 1722, that the mortgagor 
would, on the 25th of September following, between the 
hours of ten and twelve in the forenoon, tender the prin- 
cipal money» which was 1C00/. and all intereſt due there- 
an, in Lincoln's Ian Hall, and a tender was accordingly 
made. It was objected, that, no place being appointed 
in the mortgage deed for the payment of the money, the 
tender ought to be made to the mortgagee in perſon: but 
the tender was held to be good, and by King Chancellor, 
the money, being lent in town, and no objeCtion made by 
the mortgagee to the piace where notice was given him, 
+ would be very hard to compel the mortgapor to travel 
with this great fum of money to Oxford, where the mort- 
gagee lives. 2 IW-m.' 375. Gyles ve Hale. | 

If no place 18 appointed for the payment of rent iſſuing 
out of land, a tender upon the land, 1s good, for it is not 
in this caſe neceflary to make a tender to the perſon. 1 
til. 210, 211. Bro. Tend. þ!. 18. p!. 38. 

But alihough a tender to the perſon is not, in the caſe 
of rent iſſuing out of land, neceſſary, a tender made to 
the perſon would be good, Cro. Ez, 453. Crop v. Ham- 
bletorts | 

If any ſpectal corporal ſervice 1s reſerved in a grant of 
land, this, although iſluing out of land, muſt be tender- 
ed to the: perſon of the grantor; and the tenant muſt 
ſeek bim to whom it ought to be done, if he 1s within 
Eng/and 1 Infl. 210, 211. Bro. Tend. pl, 17. | 

lf no place is appointed for the delivery of heavy 
g00ds, a Man is not bound to carry {uch goods with him, 
and tender them to the perſon to whom they ought to be 
delivered; for if he goes to ſuch perſon to know at what 
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If the tender is made before the beaſts are diſtrained, 


the diftraining them afterwards is unlawful. Fitz, N, 


B. 69. 1 Infl, 1079. 8 Rep. 147. | 
Tf it is made after the diſtreſs, and beſore the beaſts are 
impounded, the impounding them afterwards is unlaw- 
tul. 7. N. B. 6g. 1 1"/t. 107. 8 Rep. 147. | 
But a tender is not good aſter the beaſts are impound- 
ed, for as they are then 7» cu/todia legis, the party who 
diltrained has no power to deliver them, 5 Rep. 76. 
Pulkington's caſe. Cro. Eliz. $13. 8 Rep. 147+ 
If divers beaſts are diſtrained, and only one of them is 
impounded before a tender is made, ſuch tender is not 
good. PAutiv. 1262. Alwaies v. Brown. 
Burt, after the right of making the diſtreſs has been 
tried in replevin, the plaintiff in this ation, notwith- 
ſtanding there is judgment,of return 7irrep/eviſable for the 


| avowant, may tender the damages awarded, and if his 


cattle are not thereupon delivered, he may have an ac- 


| tion of detinue for them. 8 Rep. 147. 1 Inft. 107. 


place he will receive them, and afterwards tenders them 


at that place it is a good tender. 1 7»/t, 210. 

Every tender, whether it be given by the Common 
Law, or by ſtatute, muſt be made before an action 1s 
commenced. Bro. Tend. pf. g. 21. Fac. 1. c. 16. fe 5. 

In treſpaſs the defendant pleaded, that he tendered 
amends before the action commenced, to wit the 2d day 
of Ofeber. The plaintiff replied, that before this ten- 
der he had ſucd out a /atitat, re/?e, the laſt day of the preced- 
ing Trinity term, and had thereupon procured the defen- 
dant to be arrefted. Upon a demurrer this tender was 
held to be void: for a tender, aſter the fuing out of an 
original writ, comes too late, Cro. Car. 204. Watts v. 
Baker. RE, | 

But where a tender has in fat been made before a writ 
is ſued out, the court out of which ſuch writ ifſues 
will upon application take care, that the tender ſhall not 
be made void, by any relation of ſuch writ to a day an- 
tericr to the tender. 5 Bac. Abr. 7, | 

A defendant pleaded a tender on the 4th day of ay, 
ante diem exhibittonts bille, The plantiit replied non 06- 
tulit ante diem; and, in order to ouſt the defendant of 


the benefit of his tender, made up the pzper book with a 


general memorandum. As by this means the writ would 
have related to the firſt day of th? term, which was be- 
fore the 4th of Mays: the court of King's Bench, on af- 
iidavit being laid before them that the- writ was not ſued 
out till the 6th day of Jay, made a rule that the plain- 


Uuff ſhould make his mem:randum ſpecial, as to the timeof | 


lving out the writ. Str. 638. Smith v. Key, ” 

A tender was pleaded to have been made, on the 13th 
day of Fannary, The plaintiff replied an original ze/te 
_ the 2d day of PFaiuary, Upon application of the 
derendant, the court of Chancery ordered the tc/2e of the 
criginal to be altered, from the 2d day of Faruary, the 
©nmon te//e day of an original returnable on the OZave 
or St, Hilary, to the 16th day of January, on which 
day the inſtruQions for the original were left with the 
curfitor, . 2 Barn. 28g. Hill v. Williams. 

In treſpaſs damage teaſant, a tender muſt be made be- 
fore the beaſts are diſtrained, or between the time of dil- 
training and impounding them. 2 Inf. 107. 8 Rep. 
147, | | 


If money is to be paid, or goods are to be delivered, 
at a place certain, upon or before a day certain, a tender 
cannot be made before the laſt day appointed for the pay- 
ment of ſuch money, or the delivery of ſuch goods. 1 
Injt. 211. Piowd, 172, 173. Bro, Tend. pl. 41, 5 
 Rep.114. | - 

A tender and-transfer of ſtock was made at the utmoſt 
convenient time, before the ſhutting of the books at one, 
which was the uſual hour for ſhutting the books of that 
ſtock : but, the party who had contraCted for the ſtock, 
not heing there to accept and pay for it, the transfer was 
vacated before the books were ſhut. As there was more 
buſineſs that day, than could be tranſaRted in themmorn- 
ing, the books were opened again in the afternoon ; and 
ſeveral transfers were made. Upon the trial of an aCtion, 
brought ſor the money which was to have been paid on 
transferring this ſtock, the jury ſound for the plaintiff : 
but a new trial was .granted. Upon the ſecond trial, 
which was at bar, it was held by the court of King's 


| Bench, that this tender was not good : for that the ge- 


neral rule, that the tender muſt be at the uttermoſt conve- 
nient time of the day, ought not to be broke through, 


except in caſes of neceſlity ; and that in the preſent caſe 


there was no neceſlity to do this, becauſe, as the books 
were opened in the afternoon, and the defendant might 
bave been then ready to accept and pay for the ſtock, 


the tender ought to have been 'made at the uttermoſt 


convenient time before the ſhutting of the books for 
that day, Sir. 777. Duke of Rutland v. Hodgſon, Raym. 
688. EN 

If money is to be paid, or goods are to be delivered, 
at a place certain, notice, although no time is fixed for 
ſuch payment or delivery, may be given to the party, to 


whom the payment or delivery is to be made, tbat the 


money will be paid, or the goods delivered, upon a day 
therein mentioned ; and a tender at the uttermoſt conve- 
nient time of that day will be good. 1 1n/t. 211. Dyer. 


4+ 

If a man is bound to pay 20/. at a any time/during his 
liſe, at a place certain, the obligor cannot tender the 
money when he will, for then the obligee would be un- 
der a neceſſity of perpetual attendance : but, if he gives 
notice to the obligee, that upon-a day certain he will pay 
the money, a tender at the place at the uttermoſt conve- 
nient time of that day is good. 8 Rep, 92. Frances's 
CA/Es . 
tchough no time is fixed for the payment of money, 
or delivery of goods, if the party, who ought to pay the 
money, or deliver the goods, at a place certain, acciden- 
tally meets the party, to whom ſuch payment or delivery 
ought to be made, at the place, he may tender the mo- 
ney or goods. 1 Inſt. 202, 211. 5 Rep, 114. Cre. 
Eliz. 14. | EO | 

For more learning on this ſubjeft, ſee 20 Vin. and 5 Bac, 
Abr. tt, Tender. | | | 

Tenement. (Tenementum) Signifies properly a houſe 
or home-ſtall ; ' but more largely it comprehends not only 
a houſe, but all corporeal inheritance ifluing out of, or 


nement 


 exerciſcable with the ſame, Co. Lit. 6, 9, 154. A te- 


4 
M 


bt #5 
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nement raay be ſaid to_ be any houſe, land, rent, or 
other ſuch like thing, that is any way held, or poſſeſſed; 
but being a word of a large and ambigucus meaning, 2nd 
not ſo certain as mcſſuoge, therefore it is not fit to be 
uſed to expreſs any thing which requires a particular de- 
ſcription. 2 Lil. Abr. 566. The word tenements 15 join- 
el with the adjetive frank, to denote an eftate in lands, 
offices, Fc. for life or in fee. Fitch, 41. 

Tenementary Land, The Saxon Thanes who  pol- 
ſefled b5:4/and, or hereditary free eſtates, divided them 
into two ſorts, inland and outiand. "Fhe inland was the 
domains which the Lord kept in his own hands. The 
eutl1nd was granted out to tenants under arbitrary rents 
and ſervices, and therefore called tenementary land, the 
tenants land, or the tenancy, See Spelman of Feuds, cap. 
6, 7 | 
: nc 2ntis Legatis, le a writ that lies to London, or 
any other corporation (where the cuſtom 1s, that men 
way demiſe tenements as well as goods and chattels by 
their laſt will) for the hearing any controverſy touching the 
fame, and for rectifying the wrong. Reg. Orig fol. 224. 


rnnbum, Is a clauſe in a deed wherein the ten-, 


ure of the land is created and limited; the office of a 
tencendum in a deed, is to limit and appoint the tenure 
of the land which is held, and how, and of whom it 15 


| to be heid. Before the {tatute called Duia emptores ter- 


rarum, (18 Ed. 1.) the tenendump was uſually from the 
ſeoffor and his heirs, and not of the chief Lord of the 
ſee, whereby Lords Joſt their eſcheats, forfeitures, &c, 
But ſince the ſaid ſtatute the 1enzndum, where the fee- 


ſimple paſſes, muſt be of the chief Lord of the fee, by 


the cuſtoms and ſervices, whereby the feoffor held ; yer 
this ſtatute does not extend to a gift in tail ; for the 
donee ſhall hold of the donor. C9. Lit. 6. a. 2 1n/l, 
66, 67, 500, 501, 502, 505. - | 
The tenendum moſt commonly and properly ſucceeds 
the habendum, and was uſually in theſe words, tenendum 
fer ſervitium, &c, But by the ſtat, of Duia emptores ter- 
rarum, when the ſee-ſimple doth paſs, the tenure is a!- 
ways of the chief Lord, and is thus ſet forth, r2nendum 
& capitalibus domints, &c. Bat this clauſe at this day is 
for the moſt part Jeſt out of deeds, .and altogether omit- 
ted, Shop. Com. AfJ. 391. The tenendum, ſeems now to 
be incorporated with the habendum, for we ſay, To have 
and to hold, in which clauſe the eſtate is linuted, &c. 
Tencntibus in aiſiſa non _onecandis, &c. . Is a writ 
that lies for him to whom a difſeiſor hath alienated the 
land, whereof he difſeiſed another ; that he be not mo- 


leſted for the damages awarded, if the diſſeifor have | 


wherewith to ſatisfy them himſelf. Reg. of [V/rits, fol. 
214. b, | tC 
Tenhzeved, A Saxon word fignifying Decanus, Ca- 


| put vel Princeps decuris Leg. Edw. Conf. cap. 29, 


Trenmantaic, (Sax. tienmantale, 1. e. decem virorum 
numerus) Decennaria, tithinga. Leg. Ed. Conf. Alſo an 
ancient tax or tribute paid to the King. Hov. 737. 

CTens:, (Lat.) Of writs, records, &c. is the ſubſtance 

r purport of them, or a tranſcript or copy. "Tenor of 
a libel hath been h<ld to be a tranſcript, which it cannot 
be if it differs from the libel z and zzuxta tenorem imports 


| it, but not ad effeftum, &c. for that may impoit an iden- 


tity in ſenſe, but not in words, 2 Salk. 417. In aQti- 
on of debt brought upon a judgment in an interior court, 
if the defendant pleads ul tcl record, a tenorem recordi 
only ſhall be recorded ; an1 by Hale Chief Juſtice it 
may be the ſame on certiorari's, 3 Salk. 296, A return of 


the tenure of an indictment, from Londen on a certoriorari 


to remove the indiQment is good by the city charter ; bur 
in other caſes it is uſual to certify the record itſelf. 2 
Hawk. P. C. 295. | 

MTenoze inditamenti mittendo, Is a writ whereby 
the record of an 7ndi&ment, and the proceſs thereupon is 
called out of another court into the Chancery. Keg. of 
Writs, fol. 69. a. | 

Teno:e prejentium, The tenor of theſe preſents, Is 
the matter contained therein, or rather the true intent 
and meaning thereof, as to do ſuch a thing according to 
the tenzr of a writing, is to do-the ſame according to the | 


DT - S:-N 
| true intent and meaning thereof. Cowell, edit, 172 

Wenths, (Decime,) Are that yearly portion or wie 
bute which all ecccleſiaſtical livings pay tothe King ; for 
though the biſhop of Rome does originally pretend right 
to this revenue, by the example of the high prieft amon 
the Jews, who had tenths from the Levites, Num. _ 
8. FHlieron. in Ezech. yet we read in our chronicles ds 
theſe were olten granted to the King by the Pope upon 
divers occaſions, Sometimes for one year, ſometimes for 
more, till by the ſtatute 26 H. 8. cap. 3. they were an. 
nexed perpetually to the crown. See Firft Fcuits any 
Wenths. It Ggnifies allo a tax levied of the temporalty 
4 1n}t. fol. 34. Firſt fruits and tenths were firſt on 06- 
calion given, and gradually by cuftom claimed, as an 
acknowledgment to the ſee of Rome. The tenths of alt 
eccleſiaſtical benefices in £ngiand were irlt allowed þ 
Pope L[nnecent 4. to King Hen. 3. anno 1253. for thice 
years; which occaſioned the Norwich taxation, anng 
1254+ This proved a great oppreſſion tothe clergy, and 
was ſoon made more griveous; for when the Pope had 
again granted the zenths to the King for three years, for 
a compenſation of what they fell ſhort of the expeted 
value, the King in the 534 year of his reign, anno 1269, 
made the clergy pay within thoſe three the tenths of four 
years. And again, anno 1288, 16 Ed. 1. when Pope 
Nicholas 4, granted this favour to the crown for tix 
years, towards an expedition to the Holy Land; that they 
might be then colleCted to the full value, a new taxa. 
tion by the King's precept was begun ann 1283, and 
finiſhed anno 1291. 20 Ed, 1, by the biſhops of Linn 
and J/inchejter. For a particular account whereof, ſee 
Kennet's Paroch. Antiq. p. 1315, | 

Ceatsz, A flretcher, a trier or prover, which dyers 
and clothiers uſe. Stat. 1. R. 3. cap. 8. but prohibited 
by 39 Eliz, cap. 20, Rant 

Wenis, Robbing of, in fairs and markets, is felo- _ 
ny, and puniſhed as burglary, 5 & 6 ZE. b. c. g. 

Wenure, (Tenura, from the Lat. tenere,) Is the man- 
ner whereby lands or tenements are holden ; or the fer- 
vice that the tenant owes to his lord : and there can be 
no tenure without ſome ſervice, becauſe the ſervice makes 
the tenure. 21 /n/l. 1, 93. A tenure may be of houſes, 
and land or tenements ; but not of a rent, common, 6. 
All lands in the hands of a ſubject are held of ſome Lord 
or landlord, by tenure or ſervice: and all the lands 
and tenements in England are ſaid to be holden either me- 
diately or immediately of the King, and therefore he is 
Jummus dominus ſupra omnes. 2 Inſt. 531. 

Under the word tenure is included every holding of an 
inheritance ; but the ſignification of this word, which is 
a very extenſive one, is uſuallyreſtrained by coupling other. 
words with it; this is, ſometimes done by words which 
denote the duration of the tenant's eſtate : as if a man 
holds to himſelf and his heirs, it is called tenure in fee 
ſimple. At other times the tenure is coupled with words 
pointing out the inſtrument by which an inheritance 1s 
held : thus, if the holding is by copy of court-roll, it is 
called tenure by copy of court-roll. At other times, this 
word is coupled with words that ſhew the principal ſer- 
vice by which an inheritance is held : as where a man - 
holds by knight's ſervice, it is called tenure by knight's 
ſervice. 5 Bac. Abr. 34. 

Tenure in fee-farm, burgage, ſocage, or petit ſerjeanty 
ſhall not give wardſhip, 4. C.g H. 3. c. 27. 

Of a ſeigniory eſcheat to the King, the tenants ſhall 
hold as before, 4. C. 9 H. 3: c. 31 7 
 Atenant aliening ſhall reſerve enough to do the ſervice, 
M1. C.g. H. 3. c. 32. | | | 

A fee or part ot a fee aliened ſhall be held of the chiet 
lord, and the ſervices ſhall be apportioned. Stat. ua 
emptores terr. 18 Ed. 1./l.1.c. 1, 2. | 

Seignories revived of lands of perſons attainted granted 
by the King, 7 Ed. 4. c. 5. 

Lands coming to the crown by ſurrender, &c. not to 
be holden in capite. 1 Ed. 6. © 4. \ 

_ Finesandſcizuresforalienation taken away, 1 Car. 1+(+3* 

Tenure in Bramfield and Yale, in Denbighſhire, confirm- 
ed, 3 Car, I, fs 6. | | All 


| F-+8-' R 
All tznures to be free and common ſocage, 12 Car. 2, 


Cc. 24+ 


caying of rents, certain heriots, &c. 12 Car. 2. c. 24. 


Car: 2+ C- 24+} 7» : | ; 
Not to infringe any title of honour by which any per- 
{cn may have a right to fit in the Lords houſe, 12 Car. 2. 
C 24. /. I'To : 
-" Tenure of ward-holding, &:c. in Scetland, taken away, 
Q Geo. 2.6 $O. Sk 
For more learning on this ſubjef, ſee 20 Vin. and 5 Bac. 
Abr. tit. Tenure. 


A Not o take away frankalmoign, copyholds, &c. 12 
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eight days after St, artin ; and in fiſteen days after St; 
1Tartin. | 

def7, 2. The ſame days of return ſhall be obſerved in 
all lhe high courts of record of the King ; and there ſhall 
nt be any days of return, from the day of St. Michael, 
in three weeks, nor from the day of St. Michael in one 
| month, ror either of them ; and the ſaid term of St 4t- 
(cDaek yearly ſhall begin upon the morrow of 1] Souls, 
(except it be on a Surny, and then on the morrow next 
'acter) for the keeping of effvins, profers, returns, &c. in 
[ike manner as hath been uſed in the day of the re- 
turn, called from the day of St. AZichae! in three weeks; 
jand the full term of St, AZ:chael, ſhall yearly begin upon 


[ 


Term, (Terminus,) Signifies commonly the limitation [the ſonrth day of the ſaid morrow of 11 Souls, except it 


of time or eſtate; as a leaſe for term of life or years, 
ic. Bratt. l:b. 2. pe 

@£ims2, (Tenens ex tirmin?,) Ts he that holds lands or 
tenements for term of years or life. Zit. 100. 
mor for years cannot plead in aſhife }ike tenant of the tree- 
hold 3; but the ſpecial matter, viz. his leaſe for years, the 
reverſion in the plainnf, and that he is in polleſion, &c. 
Dyer 246. Tenk. Cent, 142. 

Terms, Are thoſe ſpaces of time, wherein the courts 
of Juſtice are open for ail that compiain of wrongs or in- 
Juries, and feck their rights by courſe of law or action, 
in order to their redreſs ; and during which, the courts 
in 7/eAtmin/ier-hall ſit and give judgments, fc. But the 


A ter- | 


be on a Sunday, and then on the morrow next aſter. 

Sets 7% If any wift' of dower wnde nibil babet, or 
writ of entry for common recoveries, or writ of right 
of advowſon, or in any other real aCtion, be returnable 
in the Common Pleas, on the morrow of Al! Sculs, day 
{hall be given in fiſteen days of St. Martin ; if on the 
morrow of St. /fartin, then in eight days of St. 77ary, if 
m eight days of St, A/artin, then in titeen days of St. 
Hilary ; if in fiſteen days of St 47artn, then on the mor- 
row of the Parification ; 11 in eight days of St t7iery, then 
in eight days of the Purification ; 1t -in fiiteen days of 
ft. Hilary, then in filteen days of Faſfter 5 if on the 
morrow of the Purification, then in three weeks from 


hivh court of Parliament, the Chancery, and inferior 
g Yy 


the day of Faſlzr ;- if in eight days of the Purification, 
ay } / 


courts, do not obſerve the terms; only the courts of Fen in one. month from the day of Fafter, if in fifteen 


King's Bench, Common Pleas, and Exchequer, the high- 


in every year, vis. Filary term, which begins the 23d 


\Cays of Zajffer, then in five weeks from the day of £a- 
eit courts at Common Law. Of theſe terms there are tour | 


| 


/ler 3 if in three weeks from tne day of FE-fer, then 
on, the morrow of the Aſcen//em of our Lord ; if in o8e 


of Jenuuary, and ends the 12th of Febrnary z Eaſter term, {month from the day of Za/ter, then on the moriow of the 
thit begins the //24neſtay fortnight after Eater day, and | Help Trinity ; if in five wecks from the day of Zo/ler, 
ends the /fondeoy next viter Afcenfron day 3 Trinity term, (then in eight days of the ly Trinity ; 1t on the morrow 
which begins the #riday after Trinity Sunday, and ends | 


the Weineſday fortnight after 3 and Iichaelmas term, the 
6th, and ends the 28th of Avvember, Each term hath 
certain returns; as 4{72ry term has four 5; Eafer hath 
five ; Trinity four ; and A:charlmas fix: but by ſtatute 
Trinity term was abridged four returns; and 1ichaeimas 
two returns ; for thoſe terms were formerly longer than 
now, till contracted by the ſtatntes 22 H. 8. c. 21. and 
16 Car. 1.c, 16, &c. There arc four days in term, called 
£Eſ/iin days ; the day of exceptions ; the day of return 
of writs 3 and day of appearance, ca'/led the quarts diz 
P3/t ; the term 1s ſaid to begin on the #/:1r day, when 
one Judge fits in e2ch court of Law at F/;/imzn/2er, to take 
and enter e//5ins ; but the third day afterward is the firit 
day of the term, at which time the Judges in all the courts 
 fitto dothe bufinefs of the term. 2 Le. Abr. 569. 


day to many purpoſes ; for a plea that is put in the Jaſt 
day of a term, is a plea of the firſt Cay of the term ; and a 
judgment on the laſt day of term is as effeCtual as on the 
firſt day. Trin. 23 Car. B. R. And for this reaſon, the 
Judges may alter and amend their judgments in the ſame 
term, &c. It hath been held, that the courts fit not but 
in term, as to giving of judgments. 
of B. R. and C. B. before Trinity term 1651, did not 
ſit longer in court than till one o'clock vpon the laſt da 

of term ; becauſe they would not encourage attornies to 
neplect their clients buftneſs till the laſt day of term, 
as too common!y they do, tothe toil of the court, anc too 
much hurry 1m diipatch. AZich. 22 Car. 2, Lil. g1. 
Terms have been adjourned, and returns of writs and 
procefles confirmed. 1 I, & MM. ſeff. 1.c. 4 Where 
there is a term intervening between the teſte and a re- 
turn of a writ of capas, &c. or when the the term to 
which a ſuit 15 continued is adjourned and the ſuit is not 
adjourned, it is a diſcontinuance, 
The ifuable terms are Hilary and Trinity terms only; 
lo called,.becauſe in them the iſſues are joined, and re- 
. Cords made up of cauſes, to be tried at the Lent and 
Summer afſizes, which immediately follow. 2 Lil. Abr. 
568. ... 
By tat. 24 Gee. 2. c. 48. ef. 1. There ſhall he in 
ATichatlmas term four common days of return only, viz 


the morrow of A! Souls ; the morrow of St. Martin ; in 
VoL. It, No 129. 


All 
the term in conftrucion of Law is accounted but as one | 


And- the Judges 


&c. 2 Hawk, 290. 


of the {Hy Tramiy, then in three weeks from the day 
of the {ly Tremity 1, if in eight days of the 2: Trinty 
then on the morrow of Al/ S2u's ; if in aifteen days of 
the ly Trinity, then on the morrow of St. Afartin ; 
if in three weeks of the Holy Trinity, then 1n eight days 
of St. Martin, 

Sel. 4. In 21 writs of dower nnde nibil batet, aſter 

iſſue joined, it ſhall not be needivl to have above littcen 
'days betwixt the teſte and return of the verire or any 
other procels for trial of the iſſue. 
Set. 5. All writs and proceſs to be made out of any 
of his Majeſty's courts at HZe/initer, and having day 
'from the fourth day of the morrow of the Ajcenjion, to 
'the morrow of the Holy Trinity, ſhall be good notwith- 
\{tanding there be not fifteen days between the telte and 
the return of the ſaid writs, 

Sef, 8. Upon common recoveries in writs of entry, 
and writs of right of advowſor, ail writs of furmons 
to warrant upon the appearance of the tenant to iuch 
[writ of entry and writ of right of advowlon, ſiall be 
\abridged to four returns exclulive. 

Sect. 9. In ſuch caſes as ſpecial days have been uſed to 
(be given, it ſhall be lav{il to the Juſtices of the King's 
courts of record to appoint ſpecial days of returns. 

Set. 10. The days of aſlize in darrein prefentment, 
and in a plea of guare :mpeiit limited by the ſtatute ot 
AZarlbridge, 52 H. 2. c. 12. and allo the days to be gi- 
ven in attaint limited in 5 /£2. 2. c. 6. and 23 H.9 © 3. 
not contrary to this a&t, ſhall ſtend in force. See #Þay, 

Werms of the Law, Are artificial or technical 
words and terms of art, particularly uſed in and adapted 
to the profeſſion of the Jaw. 2 Hawn. 2.39. | 

Trims for papmeut of Ketit, (Termin cenſuales,) 
Rent-terms or times, the ſour quarterly feaſts upon which 
rent was uſually paid. Cowel!. edit. 172.7. | 

Terra,In all the ſurveys of tenure in Domeſday Reg/ler, 
is always taken for arable Jand, and always fo diftin- 
guiſhed from the /y/va, pratum, Wc, mee hennet's Gloſ- 
[ary in Terra. 

Terra ajſirmata, \TLand let to farm. | 

Terra culta. Land that is tilled, or manured ; and 
tella inculta, the contrary, where there is mention of 
terra culia, and terra inculta, Nong. Angl. 1 Par. fol: 


500, b, | 
Q 
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Terra debilis, Weak or barren Jland. JTngq. 22 
R. 2. | 

Terra domimica vel indominicato, 
' a manor. Cowell!,. edit. 1727. | 

Tecra ercuitabits, Land that m 
ed. Mon. Angl. par. 1: f. 420. 

Terra £:tcidenda, Is a writ direted to the eſcheator, 
&c. willing him to enquire and find out the true yearly 
value of any land, &c. by the oath of twelve men, and 
to certify the extent into the- Chancery, &@c. Reg. of 
FFrits, fot. 293. | 

Terca frujca, Freſh-land, or ſuch as hath not been 
lately plowed ; likewiſe written terre friſca. Mon. Ang. 


2. par. f,. 327. 


he demeſne land of 


ay be tilled or plow- 


Terra hidata, Was land ſubjet to the. payment ol | 3 


kydage, and the contrary was terra non bydata. vel- 
den. | 

Terra lucrabilts, Land that may be gained from the 
ſea, or incloſed out of a waſte, to a particular uſe. on. 
Arg!. 1 pars fo 400. | | 

Terra J2vananiozum, In the beginning of FT. 3. ſuch 
Iand in England as had been lately heid by fome noble 
Norman, who by adhering to the French King, or Dau- 
phin, had forſcited his eſtate in this kinzdom, which by 
this means became an eſcheat to the crown, was calle! 
Terra Nermannor um, and reſtored, gr otherwiſe diſpoſed 
at the King's pleaſure. Paro:h. Antiq. p. 197. 

'Crrra nova, Is land newly affurted and converted 
from wood ground to arable, vel terra noviter conceſſa. 
opelm. | 

Terra putura Sec Putura. 

Terra ſabuls'a, Gravelly or ſandy ground. 
Eds 4» #3: | 

Tecra veftita, Is uſed in o!d charters for land ſown 
with corn. Czawel!, edit. 1727: | | 

Trira wanabills, 'Tillable land. 14. 2b. 

Terra warrennata, land that has the liberty of ſree 
warren. Ret. Parl. 21 Ed. 1. 

Wrcac boiraie?, Woody lands.' [ng. 2. par. & Car, 1. 
num. 71. os 

FTerrare teſftamentale?, Lands that were held ſree 
from feodal fervices, in allodis, 1n /3ccy:i1, deſcendible to 
_ ali the ſons, and therefore cailed gavel-#imnd, were deviſe- 
able by will, and thereupon called ter @ teftamentatles, 
as the Thane who poſlefied them was ſaid to be 72//amento 
dignus, See Sir Henry Spelman of Feuds, cap. 5. 

Werrage, (Terragium,) Edward the Third granted to 
Fohn of Gaunt, and Blawic' his wife, for their lives, guod 
fint quieti det'elonin, paſſugio, ſoccagio. laſtagio, tallagis, ca- 
ruagio, priſcagio, pickagia & terragio, which ſeems to be 
an exemption @ fprecri5, viz. boons of ploughing, reap- 
ing, &.. and perhaps from all land taxes, or from mo- 
ney pai4 tor digging and breaking the earth in fairs and 
markets. Coel!, edit. 1727. 
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os 
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ment in writing, and a teſtament in words, which is called 


"'L - '8 
conviOed, and delivered to his ordinar 
Reg. Orig. fol. 68. 

Cerfls cf catalits tentis ultra debitun levatum. Is a 
writ judicial, for the reſtoring of lands or goods tO a 


Y to be purged, 


debtor who is reſtrained above the quantity of 
Reg. Tut, fol. 38, . | 

Ucrrts tberandic, Is a writ that lies for a man con. 
victed by attaint, to bring the record, and proceſs before 
the King, and to take a fine for his impriſonment, to. 
deliver him his lands and tenements again, and to releaſe 
him of the //rip and waſle. Reg. Orig. fol. 232% It 
Is alſoa writ for the delivery of lands to the heir aſt 
homage and reli-f performed, Jbid. fol. 2 
on ſecurity taken that he ſhall perform the 

a 


the debt, 


cr 
93. Or up- 
vs Joid, fol. 


'Certitan, A meaſure containing fourſcore and four 
gallons, mentioned in the ſtatutes 1 Rich, 2. caf. I, 
2 Elen. 6, cap. 11, So called becauſe it is the third part 
of a tug. A tierce of wine. Cowell, edit 1727. | 

tit, As to bring one to the telte, is to bring him to 
a trial and examination, &c. By the aCt of King Ch. 2. 
commonly called the Te#-a&, all oficers, civil and mili. 
tary, are tO take the oaths and teſt ; and if they neglect 
It, and exccute any ollice within the words of that fla. 
tute, being legally convicted thereof-upon information, 
preſentment, or indictment, in any of the courts at //7/- 
minfter, oi at the afſizes, they ſhall ſorleit 5co/. to be 
recovered by him who will ſue for the ſame by aCtion of 
debt, ce. 25 Care. 2: 2+ | 

Wein de #eviii An ancient and authentic record 
in the cuſtody of the K.ng's Remembrancer in the Exche. 
quer, faid to be compiled by Fohn de New!! a Tullice 
itinerant in the 18th and 24th of Z7, 3. containing an ac. 
count of all lands held in grand or petty lerjeanty, with 
ſces and eſch::ts to the King, Tc. eſpecially within the 
county of Hereford. Hee Nichojon's Enghſh Library, þ, 
3- þ. 103. | | 

Ueiiament, (Teflamentum,) Is thus defined by P/:qy. 
den, Teſtamentum eſt teſtatio mentts, a teſtament is a witveſs 
of the mind : but Aulus Ge!lius, Lb. 6. cap. 12. denies it 
to be a compound word, and ſaith, it is verb»m ſimplex, 
as calccamentum, paludamentum, &c. And therefore it 
may be thus better defined, ze/tamentum ejt ultime vilun- 
tatis jafta ſententia, de ea quad quis pyſt mortem ſuam fieri 
vult, &c, Of teftaments there are two forts, viz. a te) 


a nuncupa'zve teflament, which is, when a man being 
lick, and for fear left death, want ot - memory, or 
ipeech, ſhould come (9 ſuddenly upon him, that he ſhould 
be prevented it he ſtaid the writing of his te/tamert, des 
fires his neighbours and friends to bear witneſs of his laſt 
will, and then declares the {ame before them by words, 
which aſter his deceaſe is proved by witneſſes, and put 
in writing by the ordinary, and then ſtands in as: good 


CTuitar, (Terrarium vel catalogus terrarum,) Is a book 
or rol}, wherein the ſeveral Jands either of a fingle per- 
ſon, or of a town are deicribed, containing the quantity 
of acres, boundaries, tenants names, and ſuch like. 18 
£1iz. cap. 17, Ia the Exchequer there 1s a terrar of all 
the gicbe lands in £»g/and inade about I1 £. 3. Cowell, 
edit. 1727. 

WErrattus, A landholder, or one who po 

farms, Cowell, edit. 1727. 
- Terracus cacnob.cus, An o 
whoſe duty perhaps was to keep a 7errier of all their 
eſtates, or to have their lands exaCtly ſurveyed and re- 
giſtered, Hit. Dunelm, 

Liretenant, or tertrnant, (Terre tenens,) Is he 
who has the actual pofleſhon of the land, which we 
otherwiſe call the occupation, 39 E!. 7. For example, 
A lord of a manor hath a freeholder who letteth out his 
freehold to another to be occupied, this cccupier (having 
the actual poſſeſhon) 1s called terre-tenant. I/t, Symbol, 
part 2. tit. Fines, fe&t. 137, Cromp. Far. fil. 194. Brit- 
ton, cape 29. Perkin's Ferffments 231. 

Ceccis bunts ct cataiils cehabenbis poſt purgationem, 
Is a writ that lies for a clerk, to recover his lands, good: 
or chattels, formerly ſeized, after he haih cleared himſelf 
of that felony, upon ſuſpicion whereof he was formerly 


Nees many 


flicer in religious houſes, 


force as if it had at the firſt, in the hſe of the teltator, 
been put in writing, except only for lands, which are 
| deviſeable but by a re/fament put in writing in the life of 
the teſtator. See Co. 6n Lit. (16. 2. 6. 10. fo 167, Piowd, 
fol. 541. Paramire and Furdleys caſe. Co. 6 Rep. 
 AMarguiſs of IFincheſter's caſe. Teſtament was anciently 
uſed (according to Spelman) pro ſcripts, charta vel inſlru- 
mento, quo preMiorim rerumve altarum tranſafiones per fiiiune 
tur, fic dietum quod de ca re vel teſtimonium /erret vel teſ- 
tium nomina contineret,—— $i quis contra hoc mee autherita- 
tis teltamentum al:guad machinari impedimentum preſurnipſit. 
Charta Croylandiz ab ZEthelbaldo Rege. Anno Do- 
mini 716. Cowell, edit. 1727. Sce IDilis ard Cefia- 
ments. | 

 Tefiato?, (Lat.) He that makes a teſtament. See 
Swinburn of Iills and Teflaments. And eſpecially fee a 
diſſertation of the probate of wills or teſtaments by the 
learned Sir Henry Spelman among his late Remains, pag- 
127. Cowell, edit. 1727. 

Teftatum, Is a writ in perſonal aCtions, as if the de- 
fendant cannot be arreſted upon a capias in the county 
where the action 1s laid, but is returned non &/t irventus 
by the ſheriff: this writ ſhall be ſent out into any other 
county, where ſuch perſon is thought to have therewith 


to ſatisfy : and this is termed a r2/crum, becauſe the _ 
| | ria 


TH A 


ye found in his bailiwick. Sec Kitchin's Return of Writs, 
fo!. 28, 7 
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ri hath formerly teſtified that the defendant was not to | or commonwealth, were. called Thani majores and Thani 


Regis. Thoſe that ſerved under.them as they did under 
| the King were called Thani minores, or the lefler Thanes, 


Teſte, Is a word commonly uſed in the laſt part of | Cowell, edit, 1927. vSee Spelman of Feuds, cap, 7, 


every Writs wherein the date is contained, which begins 
with theſe words, Te/le-me ipſo, &c. if it be an origi- 
nal writ : or if judicial, Tefe Roberto Raymond milite, or 
Roberto Eyre milite, according to the court whence it il- 
ſacs. Yet we read In Glanvill, lib. 1. cap. 6. & 13. and 
lib. 2, cap. 4+ The laſt clauſe of an original writ to be 
Teſte Radulpho do Glanvilla apud Clarendon, &c, and 0i- 
yers times in the Regi/ter of Writs, Teſte cuſtode Anglice, 
as namely in the title Proh:b1tzon, f. 42. and Conſultation, 
Yee 20 Vin. Abr. 262—266. 

Teſtimonial, (mentioned in ſtat. 39 El. cap. 17.) 
[5 a certificate under the hand of a Juſtice of peace, teſ- 
tiſying the time and place when and where a foldier or 
mariner landed, and the place of his dwelling and birth, 
unto which he is to paſs, or ſuch like, 3 /n/2. f. 85. 

Trjion, or Ceſtoon, (2 & 3 E4. 6. cap. 17.) A 
ſort of money, which, among the French, did bear the 
value of 18 denar. But in Henry the Eighth's time be- 
ing made of braſs, lightly gilt with filver, it was reduc- 
ed to 12d. and in the beginning of Edward the Sixth 
to 9d and afterwards to 04. For the fabrication and 
value of te/loons, fee Lowndes's Eſſay upon Coins, p. 22. 


Trztus, Is mentioned in ſeveral authors, to ſignify 


the New Te/tament. It was written in golden letters, 
and carefully preſerved in the churches. Cowell, edrt. 
297. | | 
| je; Ie Koffenſis, An ancient manuſcript contain- 
ing many of the Saxon laws, and the. rights, cuſtoms, 
tenures, &c. of the church of Roche/ter, drawn ' up by 
Ernuldb biſhop of that ſee from 1114. to 1124, Cowell, 
edit. 1727+ | : 
Thames, Perſons navigating boats on the river 
Thames, committing theft, how puniſhed, 2 Geo. 3+ 
Cafe 2.8. | 


Thanage of the Ling (Thanagium Regis,) Signi-| CThelomo rationavii habendo pro daminis Habentibus 


fieda certain part of the King's land or property, where: 


Wyane-Lanvs, Such /onds as were granted by charter 
of the Saxon Kings to their Thanes with all immunities, 
except the threefold neceſlity of expedition, repair of 
cailles, and mending of bridges. Cowell, edit. 1527. 

UWhaictr, Was a certain ſum of tributary money, 
impoſed by the Romans on the Britons and their lands, 
and paid every year; which payment continued under 
feveral reigns of the Saxon, Daniſh, and Norman Kings z 
tor the word 15 mentioned in the laws of H. 1. c. 98. 

Whit, (Furtum,) Is an unlawful felonious taking 
away of another man's moveable and perſonal goods, 
againſt the owner's will, with an intent to ſteal them ; 
and this is divided into theft ſimply fo called, and petit 
theft, whereof the one is of goods above the value of 
twelve pence, and is felony ; the other under that value, 
and 1s no felony, but called petit larceny. See Larceny 
and Felony. Theft from the perſon, or in the preſence 
of the owner, is properly called robbery. If. Symbal. 
part. 2. tit, ſnditment, ſeft. 58, 59, bo. _ 

Theft-vote, (From the Sax. theof; 2. e. furtum, and 
bote, compenſatio,) Is the receiving of a man's goods 
again from a thief after ſtolen, or other amends, not to 
proſecute the felon, and to the intent the thief may eſ- 
cape ; which 1s an offence puniſhable with fine and im- 
prifonment, &c. #. P. C. 130, 

Cizclomum, or Bzeve eſſendt quieti de Thelonio, Is a 
writ lying for the citizens of any city, or burgeſſes of 
any town, that have a charter or preſcription to free them 
from to/!, againſt the officers of any town or market, who 
would conſtrain them to pay toll of their merchandize 
contrary to their ſaid grant or preſcription. F. N. B. 
Joi 2®- | 

Thelonmannus, The toll-man or officer who received 
the toll. Cowell, edit. 1727. 


domirica viems ad firmam, Is a writ that lies for him that 


of the ruler or governor was called Thane, Cowell, cdit.| bath of the King's demeſne in fee-farm, to recover rea- 


(onable toll of the King's tenants there, if his dz2meſne 


"I{ane, (From the Sax. thenian, miniftrare, ) Was| hath been accuſtomed to be'tolled. Reg. Orig. fol. 37. 


the title of thoſe who attended the Engliſh Saxon Kings 


Themmagium, A duty or acknowledgment paid by 


in their courts, and who held their lands immediately | inferior tenants in reſpect of theme or team. Cowell, edit. 
of thoie Kings, and therefore in Domeſday, they were| 1727. 


- promiſcuouſly called Thain & ſervientes Regis, though not 


Thenicium, Thenicii agrorum, i. e. arborum creſcentium 


long after the Conqueſt the word was diſuſed, and in-| «rca agres pro clauſura eorum, vulgarly called hedge-rows 
ſtead thereof thoſe men were called Barones Regis, who | or dike-rows. Lindw. Cowell, edit. 1727. 


as to their dignity, were inferior to Earls, and took place 


Theoden, In the degrees or diſtinions of perſons 


next after Biſhops, Abbots, Barons, and Knights. 'There | among the Saxons. The Earl or prime lord was called 


were alſo Thaini minores, and thoſe were likewiſe called 


Thane, and the King's Thane; and the huſbandman or in- 


barons: they were Lords of manors and had a particular | ferior tenant was called Theogden, or under Thane, See 

juriſdiftion within their limits, and over their own te- | Thane. | | Es 

\ nants in their courts, which to this day are called court- Theowes, The bondmen among our Saxons were 
Barons : but the word ſignifies ſometimes a nobleman, | called zheowes and efſnes, who were not counted members 

ſometimes a ſr-2man, ſometimes a magiſtrate, but more | of the. commonwealth, but parcels of their maſter's goods 

properly an officer or miniſter of the King. Edward King | and ſubſtance. Spelman of Feuds, cap. 5. 

grete mine Biſceops, and mine Eorles, and all mine Thegnes | CTheſaurue, Was fometimes taken in old charters for 

on thai fhiren, wher 1:ine Prefles in Paulus minifler habband | theſaurartum, the treaſury ; and Domeſday Regiſter, when 

land. Charta Edw. Conf. Pat. 18 H. 6. m.'9. per InſpeQ. | kept at /Prncheter, was often called Liber theſauri, Cowell, 


| Lanh, in his Expoſition of Saxon words, verb. Thanus. | edit. 1727. 


And Skene de Verbor. Signif. ſaith, that it is a name of dig-| Chethmga, A tithing, Thethingmannus, a thithing- 


nity, equal with the ſon of an Earl, This appellation | man. 44. b., 
was * uſe among us after the Normen Conqueſt, as ap-| CThief-tater, See Felony. 


Ul 


pears by Domeſday, and by a certain writ of I/illam the Thingus, (Thanus) A nobleman, a Enight, or free- 
Firſt; Wilielmus Rex ſalutat Hermannum epiſcopum, & | man. Cromp. Fur. fol. 197. | 

Stewinum, & Britwi, & omnes Thanos meos in Dorſeſtren | @Thirdbozow, 1s uſed ſor a conſtable in /tat. 28. HH. 
pago amicabiliter, MS. de Abbatſbury. Camden ſays, | 8. c. 10. and Lambard's Duty of Conſtables, page. 6. and 
they were  enobled only by the office which they ad- | ſeems to be corruptly uſed for the- Saxon freborog, inge- 


miniſtered. Thanius Regis is taken for a Baron. 1 {n/t. 


fil. 5.1. Andin Domeſday, tenens, qu: ef? caput maneri, 


nuus fidejuſſor, Cowell, edit. 1727. 
Thicdings, The 24:74 part of the corn or grain grow- 


gee Mills, de Nolilitate, fol. 132. The Saxon Thane | ing on the ground at the tenant's death, due to the lord 


was ſo called from Thenian, ſervice; and in Latin m- 


for a heriot within a certain manor, and lands belonging. 


niſler, a miniſirando. *So that a Thane at firſt (in like man- | to the manor of Turfat in the county of Hereford. Id. ib. 
ner as an Earl) was not properly a title of dignity, but | Third-ntght awn-hinde, (Trium nofium hoſpes,) By | 
of ſervice. But according to the degrees of ſervice, | the laws of St, Eqward, (cap. de Hoſpitibus) If any gueſt 

ſome of greater eſtimation, ſome of leſs: ſo thoſe that | lay a third night in an inn, he was accounted a domeſtic, 
ſerved the King in places of eminency, either in court, | and his hoſt was anſwerable for what offence he ſhould 


4 


commit, 


T- FE 


commit. Forman night uncuth, twa myght gueſle, third| 
right awhindy that is, the ſir/t night a ranger, the fecond 
night a gzef?, the third night a domeſtic. Bratt. lid. 3. 


traſt. 2. cap. 10, num, 2. writes h:gen2ine for agen- 
hine. | 

Chird-prny. - See DPcnarivs tertivs Comitatue, 

Cijift.c talift9 It was a cuſtom within the manor of 
7F14!tzn, in the county palatine of Che/ler, that if in driv- 
Ing b-aſts over the common, the driver permits them to 
graze or tle but a 7h/tle, he ſhall pay a half-penny a 
beaſt to the Lord of the fee. And at #:;/rerton m AM7:4:inp- 
hamſhire by ancient cuftom, if a native or a cottager 
killed a ſwine above a year old, he paid to the lord a 
penny, which purchaſe of leave to kilt a hog was allo 
called thi/ile-take, Peg. Priorat, de Thurgartons Cowell, 
edit 1727. 

Chyokes, Fiſh with broken bellies, 22 EF. 4. cap. 2. 
which by the ſail ſtatute are not to be mixed or packed 
with tae-f/". | | 
C07, Cheph, Trey, Either in the beginning or end 
of names of places, ſignifies a /treet or tillage, as Aide- 
flrop': from the Sax, thsrp, villa, vicus. 

Ci;avr of Com, (Trava bladi, from the Saxon tHhreav. 
i.e. a vwmdlc, or the Britiſh drefa, 1. e. twenty Fur) In 
molt parts of Z»g/and conlilts of twenty-four theaves, or 
tour thocks, ſix theaves to every ſhock, 2 HZ. 6; cap. 2. 
Vet 1n ſome counties: they reckon but twelve. ſheaves 
to the King Aibelan, anno 923. wave by his 
charter to St. Fon of Beverizy's church, four thraves of 
corn from ev-ry plongh land in the. Za? Riding of 
torkfoire,  C'owvelly, edit. 1727s 

-T3rean, ihread, outncal, to what duties liable on 
importation, 4/7117 & M7,-c. 5. Siiters thread exempt 
trom the two third ſubiidics, 7 fm. c 7. 

Ci:ngus... See « Da vera nm erant ad- 
bus tempore Regis Willielmi miitte m Anglia jed Threnges, 
$recpit Rex ut de es milites fierent ad d-fendendam terram, 
fect antem fLanfrancus T hrengos ſuss milites, Wc, Som- 
ncr's Gavelke P2g. 123, 210, They were vaſlals, but 
not of the lowelt. degree of thoſe who held lands of 
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tie chiet Lord ; the name was impoſed by the Conqueror | 


tor when one £divard Sharnihmn of Norfolk, and others, 
were cjccied out of their l:nds, they complained to the 
Conqueror, infilling that they were always on his ſide, 
anu_never oppoſed him, which upon enquiry he ſound to 
be true, and therefore he commanded that they ſhould 
be reſtored to their lands, and for ever after be called 
ar:nches, Speim, 

CT3binia, (From the Saxon thrim, which ſignifies 
tree, Was an 0d piece of money of taree ſhillings, ac- 
cording to /.anivard, or rather, (as Se/den thinks) the 
. third part of a thilling, Tites of Aonour, f. bog. See 
JOLreget, It was certainly but a groat, or the third 
part of a {lili:ing, ' Cowell, edit, 1727» 

WIG, (Toruoiugun,) In the ſtatute of Derton, 


8, Fl 4 | L 
” F +, {2 q 1 
Gt; 2T79G I BY: Fans rn A 
2300979 and tho ung Hili, See Dilk?, 
URI | 
mu! Bucitey, 7 Ged. 2. 0 24 4 | 
LULZ 432, A woodward, or one who looks aſter 
4 2 
the woos, 
Life Ine, © 55. Aud bromptn. FO 
GH ICHER, A Saxon word, which in ſome old wri- 
ters is taken for the cuitom of giving eftertainments to 


the ſheritf, Sc. for three, nights. - Kot, 11 & 12: Rec. 2./ 
EH GHERING, To whatdatics liable on importa-| 


tio, 3 EU: 7 itt. C. Si:f, 2» 

Live men, 
cu/lom-baufe, and are appointed: to watch or aitend upon 
thips,.till tae cuſtom of 


tic {e = 


Cece? (Fer.. tiers, i. 6. a third or third part) A 
meaſure of liquid things, as wine, oll, We. containing 


Stat. 32 


| the th:rd part of a pipe, or forty-two gallons. 


ſatin : it is often menuoned in the laws of Canuti, 


if any perſon put to falc any tiles contrary herzto, they 


ing by the King's command, the accident is cxcufable; 


A405 a Court Which conkiits of three or four hundreds. 


1, The folz printing thereof granted to Sa- 


\.\' Signifnies a thumb: it is mentioned in | 


Are certain officers that belong to the 


the freight be paid ; and they 
are fo calied, becauſe they 29 aboard the fhips at4heir ar- 
rival inthe mouth of the Zhames, and come up_ with the 


T."x--M 


it (Dax. feage,) A cloſe or encloſure, a .crof; 


Tk 
which word 7125 is ſtill uſed in 
Cirvell, .edit. 1727. RE 

Uiitla, An accuſation: from the Sax, 2hytlo, accy. 


Kent, in the ſame ſenſe, 


s and 


Hen. 1. 1d. ib. 

ie", The carth for tiles 1s to be digged and caſt 1 
before the (irft of November yearly, and to be irred and 
turned before the firit of Febrwory following, and be 
wrought before the firſt of Mirth eo and every common 
tile. nuſt be in length ten. inches and a half, in breadth Ge 
inches and a quarter, and thickneſs an inch and a half 4 
quarter ; roof wes are to be thirteen inches in le;» 


Ming 


and of the ſame thickneſs as the common tiles, &c.. And 


iball forfeit double valve, and be fined. &4. 19, 4 4 
cape 4+ By a late itatute, pan-tiles mull be: thirteen 
inches and a half long, nine inches and a half broad, and 
half an inch thick, &c. And the penalty for niaking 
laulty bricks and tiles 13 20s. for every thouſand fo raace, 
State 12 Geo. Te 36. See Brithize 

WIG, (Agricultura,)' is of great account in law, n 
being very profitable 'to the commonwezith ; and there. 
fore arable Jand hath the preference before meadows, paſ. 
tures, and all other pround whatſoever: and fo carcful 
1s cur law to preſerve it, that a bond or condition to re« 
ſtrain tiilage, or ſowing. of lands, &c. is void, 1x 
Rep. 53. "Phere are divers ancient ſtatutes for encou- 
razement of tillage and huſbandry, as the 4 FH, », 
25-41. 8; 33H. 8.5: &- 35 £/%-7 at Joc 1. 18 
Car. 2. | | 

WHEN. Where one kills another in fighting at tilt 


but if it bz by aultng without the command of the Kan, 
or by. parrying. with naked ſwords, covered with buttons 
at the points, Tc. which cannot be_uſcd - without matte 
felt hazard of life, it will be felony of mantaugter, 
Het. C: 3t. | 

Winbcr, Purning of frames of timber prepare for 
buildinz of houtes, 37 7. 8 c. 6. 

And the cutting up, barking 'or deſtroyins timber, 
how. puniſhed. 1 Geo. 1. ft. 2. cap. 48; © Geo, Is 
CP. 2 | 

Ok timber (exceptfor building) to be felled in 4prii, 
A7av, and Fane, 1 Fac. 1. Gt 22. f. 20s | | 
Oak bark u6t to be regrated, 1 Jac. 1. cap. 72, {cf, 
9c - 1 

'Fimber or boards, not to be imported but in £45 
ſhipping, Tc. 12 Car. 2. cap. 19. ſes?. 8. 

he importation of fir timber and deal boards, from 
the Nether lands or Germany prohibited. 13 & 14 Gar. 2, 
cap. 11. ſe. 23. permitted from Germany, 6 Ge 1, 
COP. 15> | 

Deal timber, or other timber boards imported, to what 
duties liable, 2 7. & 22. {[}. 2: cap. 4. f. 8 

With the conſentoof lords and tenants, common may 
be incloſed for planting timber, 29 Geo. 2. c 36. 

Stat, 6 Geo. Ji; c. 36. (intituled, An act for encou- 
raging the cultivation, and for the better preſervation or 
trees, roots, plants, and ſhrubs), S-@. i, V rercas dts 
vers perſons have, of late years, wilfully and maliciouſly 
cut down,. barked, or ctherwiſe deitroyed, timber-rrece, 
and trees ſtanding for, and likely to become timver, 
growing as well in the ſeveral foreſts, chaſes, and other 
open grounds, as in the woods, .and plantations, and in- 23 
cloſed grounds, within this kingdom ; to the great &c- 
triment of the owners of ſuch trees, and to the dilcoue | 
razement of planting in general, ſo beneficial to Gre 
Britain : and whereas the diſpoſition of nurfery men to. 
improvements in planting and gardening, through Gre? 
Britain, is alſo of great uſe to the public; and mary 
aurſery men, gardeners, and others, have collefted anc 
cultivated, at great expence, roots, {1rubs, and plants, of 
every country, and imported, cultivated, ani exported 
great quantities thereof, and do thereby ſupport tems 
ſelves and many others of his WMajelly's ſwbjeds : and 
whereas many evil diſpoſed perſons; well knowing 18s 
value of ſuch roots, thrubs, and plants, have, 0: late 


i. B. Cs i 


* . .* _ 5 I 5 A [4 
years, frequently entered 11t9 nurterics, gardens, io 
4 9 | | Gther 


T:1:M 


brber incloſed grounds in general, and of the nurſery men 
2nd gardeners in particular, and have dug up, taken, or 


carried aways-out of ſuch nurſeries, gardens, and grounds, 


roots, ſhrubs, and plants, and likewiſe deſtroyed others 
on the ſpot, to a very conſiderable value : be it therefore 
enacted, &c. That from and after the 2d of June, 1766, 
all and every perſon and perſons who ſhall in the night- 
time lop, top, cut down, break, throw down, bark, burn, 
or _othe: wiſe ſpoil or deſtroy, or carry away, any oak, 
beach, aſh, elm, fir, cheſnut, or aſp timber tree, or othe! 
tree or trees ſtanding for timber, or likely to become 


timber, without the confent of the owner or owners 


thereof ficſt had and obtained ; or ſhall, in the night- 
time, pluck up, dig up, break, ſpoil or deſtroy, or carry 
away any root, ſhrub, or plant, roots, ſhrubs, or plants, 
_ of the value of five ſhillings, and which ſhall be growing, 
ſtanding, or being in the garden-ground, nurſery-ground, 
or other incloſed ground, of any perſon or perſons whom- 
ſoever 3 {hall be deemed and conſtrued to be guilty of. fe- 
lony ; and every ſuch perſon or perſons ſhall be ſubject 
and liable to the like pains and penalties as in caſes of te- 
lony ; and the court, by and before whom ſuch perſon 


or perſons ſhall be tried, ſhall, and hereby have an au. ' 


thority to tranſport ſuch perſon or perſons, for the [pace 
of ſeven years, to any of his Majeſty's plantations in 
Amerua, iy like manner as other felons are directed to be 
tranſported by the laws and ſtatutes of this realm: and 
all and every perſon and perſons who ſhall be wilfully 


aiding, abetting, or aſliſting, in ſuch cutting down, bre:k 


ing. throwing down, barking, burning, or otherwiſe 
ſpoiling or deſtroying, or carrying away any fuch oak, 
beach, aſh, elm, fir, cheſnut, or aip timber-tree or other 
| tice of trees ſtanding for timber, or like to hecome timber, 
as aforeſaid ; or in ſuch p!ucking up, digging up, cut- 
ting, breaking, ipoiling, or deſtroying, or carrying away 
ſuch root, ſhrub, or plant, roots, ſhrubs, or plants as 
aforeſaid, of the value aforeſaid, or who thall buy or re- 
ceive {uch root, ſhrub} or plant, roots, ſhrubs, cr plants, 
of the vajue aforeſaid, knowing the fame to be {tolen, 
{hall be liable to the ſame puniſhment, as it he, ſhe, or they 
bud ſtolen the fame; any law to the contrary in any wile 
notwithltanding. | | 
By /lat. 6 Geo. 3. c. 48. (Intituled, An aft for the 
be:ter preſervation of timber- trees, and of woods and un 
der-woods ; and for the further preſervation of roots, 
ſh;ubs, and plants,) it is enafted, ($22. t.) TI hat from 
and after the 24th of Ze, 1766, every perſon convicted 
of damaging, deſtroying, er carrying away any timber- 
tree OT trees, or trees likely to become timber, without 
conſent of the owner, &:. tha!l forteit ſor the firtt offence 
not exceeding 20/. with the charges attending ; and on 
non-payment, are to be committed for not more than 
twelve, nor lefs than x motiths; for the ſecond offence, 
a ſum not exceeding 3o/, and on non-payment are to be 
committed ſor not more than eighteen, and not leſs than 
twelve months; and for the third offence are to be tran- 
ſported for ſeven years, | 
$:Q. 2. All oak, beech, cheſnut, wallnut, aſh, elm, 
_ Cedar, fir, aſp, lime, ſycamore, and birch trees, ſha}l be 
- deemed and taken to be timber-trees within the true 
mcaning and proviſion of this act. | 
Sea. 3. Perion+ convicted of plucking up, ſpoiling, or 


taking away, any root, ſhrub, or plant out of private cul- | 


tivated ground, ſhall forteit for the firſt offence, any ſum 
not exceeding 405. with the charges; for the lecond of- 
fence a ſum not exceeding 5/. with the charges; and 
tor the third offence are to be tranſported for ſeven 
years. 

Sel, 4. Power given to Juſtices of the peace to put 
this aCt in execution. 

S$eat.'5. Where the reſpeCtive forfeitures ſhall not be 
paid down on conviction, the offenders may be commit- 
ted to hard labour ; for the t:r(t offence one month, and 
to be once whipped z aud for the fecond offence for three 
months, and to be thrice whipped. 


Sed. 6b. Perſons hindering, or attempting to prevent 


ſeizing offenders, ſorfeit 107, to the perſon convicting 


them ; and if not paid down, to be committed to hard 
labour, not exceeding lix months, 
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$22. 7. One hai? cf the the forfeitures to the informer; 
and the other half to the perſon aggrieved. ab 

Se. 8. The conviftion and convittions of all and 
every offender and offenders againſt this aCt, ſhall be cer- 
tified by the Juſtice or Juſtices of the peace before whom 
the ſame ſhall be made, to the next general quarter ſe\- 
lions of the peace, tv be filed amonglt the records of the 
ſaid ſeſhons ; and that ſuch conviCtion ſhall be fairly writ- 
ten on parchment or paper in the following form of 


words (as the caſe ſhall happen) or in any other form ot 
words to the like effeCt ; that is to ſay, | 


day 


To wit. | BE it remembered, that on the — 
0 A. B. was upon 


in the year — 


the complaint of C. D. convicted before one of the Fuſlices of 


the peace ſor in purſuance of an att paſſed in the ſixth 
year of the reign of his Majeſly King George the Third, fer 
——as the cafe ſhall be. | | 

Given under — hand and ſeal the day and year above 


written, 


Which ſaid conviCtion ſhall be good and effeQtual in 
law to all intents and purpoſes; and ſhall not be quaſh- 
ed, fet aſide, or adjudged void or inſufficient, for want of 
any torm of words whatſoever ; nor be liable to be re- 
moved by w1t10ari_into his Majeſty's court of King's 
Bench, but ſhall be deemed and taken to be final to all 
intents and purpoſes whatſoever. | 

Timverieee, A lervice fo called, by which the tenant 
was to carry timber felled, from the woods to the lord's 
houſe. It is mentioned in Thor's Chronicle. Cowell, 
edit. 1727. Ng Is : 

Wie and Place, Are to be ſet forth with certainty in 
a declaration z but time may be only a circumſtance 
whena thing was done. and not to be made part of the 
!!Tue, Wc 5 Med. 286. It has been held, that an impoſ- 
ible time is no time ; and whete a day or time is appoint- 
ed for the payment of money, and there is ro ſuch day, 
the money may be due prefently. Hob. 189. 5 Rep. 22. 
if no certain time 1s implied by law for the doing any 
thing, and there is no time agreed upon by the parties, 
then the law doth allow a convenient time to the party 
tor the Joing thereof, z. e. as much as ſhall be adjudged 
cealonable, without prejudice to the doer of it. 2 Lil. 
Avr. 572.. In ſome cates one hath time during his life 
for th? performance of a thing agreed, if he be not haſten- 
ed to do it by requeſt ot the party for whom it is to be 
done ; but it in ſuch cafe he be baſtened by requeſt, he is 
obliged to do it in convenient time, aſter ſuch requeſt 
made AHil', 22 Car. 1. B. R. Time taken generally 
hath alſo its time: and what is done in time of peace, 
the law doth more countenance than in time of war; - 
in caſe of bar of an entry, or claim by fihe, and of de- 
ſcents, &. 1 [n/l, 246. 1o Rep. 82, 4 Shep.: Abr. 6. 
See 20 Vin. Abr. 266—277. | | 

Uinet le oy, (Fr,) Is uſed for the King's hall, 

wherein his ſervants were uſed to dine and fup. Stat. 
13 KR. 2. cap. 3. ty 
 Umneman, or Tienman, Was a petty officer in the 
foreſt, who had the noCturnal care cf veit and veniſon, 
end other ſervile employments. Conjittut. Foreflz Canuti 
Regis, cap. 4+ | | 

Uinkernier, Thoſe fiſhermen who deſtroyed the young 
fry on the river Thames, by nets and unlawful engines, 
ull ſuppreſſed by the mayor and citizens of London, Of 
which, ſee Stewe's Survey of Lindon, p. 18. 

Tinct, /tinettum,) Bruſh woood and thorns to make 
and repaic hedges. Cewell, edit. 17279. 

Tiwpenny, A cuſtomary tribute paid to the tithing- 
zran, to ſupport the trouble and charge of his office. 
Coweil, edit. 1727s | | 

T-pitaff, Is one of the warden of the Fleet's men, 
that attend the King's courts with a painted ff for 
the taking ſuch into cuſtody as are committed by the 
cou:t, and to attend ſuch priſoners as go at large by li- 
cence : theſe are otherwiſe called batons. Stat. 1 R. 2. 
c. 12, and 5 Eliz, c. 23. They alſo are called Tip-/aves, 
that attend the judges with a kind of rod zpt with ſilver, 
and take ito —_— charge all prifoners either commit- 


ted 


TE. $:T 

ted or turned over at the Judges chamber. Cowell, elite 

1729. : | 

4 Nr? (Decime, ſrom the Sax. teotha, 1. e. tenth,) 
In ſome of our law books are briefly defined to be an ec- 
clehattical inheritarce, or property in the church, colla- 

teral to the eſtate of the lands thereof : but in others 
they are more ſully defined to be a certain part of the 
fruit, or Jawſul increaſe of the earth, beaſts, men's la- 
bours, which in moſt places, and of moſt things, is the 

tenth part, which by the law, hath been given to the 

miniſters of the Goſpel, in recompence of their attend- 

ing their office, 11 C9, Rep. 13. Dyer 84. | 

Biſhop Parlaw, Selden, father Paul, and others have 
obſerved, that neither tithes nor ecclehaſtical benefices, 
(which are correlative in their nature) were ever heard 
ot for many ages in the Chriſtian church, or pretended to 
be due to the Chriſtian priclthood ; and, as that biſhop 
a*:1rms, no mention is made of tithes in the grand codex 
of canons, ending in the year 451, which, next to the 
Þible, is the moſt authentic book in the world z and that, 
i: thereby appears, during all that time, both churches 
and churchmen were maintained by ſree gifts and obla- 
tions only. Barlow's Remains, p Ttbg. Selden of Tithes 
82. See ILaiſon's Complete Incumbent, þ. 3, 4, &c. 

And Mr. Selden has thewn us, tHfat tithes were not 
int:oduced here in Enzl/and, till towards the end of the 
eighth century, 7. c. about the year 736, when parithes 
and eccleſiaſtical benefices came to be ſeitled 3 for, as is 
ſaid, tithes and eccleſiaſtical benefices being correlative, the 
one could not exilt without the other z; for whenever any 
eccichaſtical perſon had any portion of tithes pranted to | 
him out of certain lands, this naturally conſtituted the 
benefice ; the granting of the tithes of ſuch a mano! 
or pariſh, being in faQt, a grant of the benefice; as a 


grant of the benelice did imply a grant of the tithes :| 


and thus the relation between patrons and incumbents 
was analogous to that of Jord and tenant by the feudai 
law. Selden of Tithes 80, Cc. | 
About the year 794, Of, King of Mercia (the molt 
potent of all the Saxon Kings of his time in this illand), 
made a law, whereby he gave unto the church the tithes 
of all his kingdom, which the hiltorians tell us was done 
to expiate for the death of E1helbert, King of the Zaj! 
Angles, who, in the vear preceding, he had cauſed balely 
to be murdered. But that tithes were before paid in 
England by way of offerings, according to the ancient 
uſage and decrees of the church, appears from the canons 
of Egbert, archbiſhop of Yor#, about the year 750. And 
from an epillle of Boniface, archbiſhop of AZentz, which 
he wrote to Cut'bert, archbiſhop of Canterbury, about the 
ſame time; and from the ſeventeenth canon of the pe- 
neral council held for the whole kingdom at Chalcath, 
in the year 787. But this law of Offa was that which 
tirit gave the church a civil right in them in this Jand, 
by wayof property and inheritance. and enabled the clergy 
to gather and recover them as their legal due, by the 


coercion of the civil power. Yet this eſtabliſhment of | 


Offa reached no farther than the kingdom of /Jercia, 
over which Offa reigned, until Ethelwulph, about ſixty 
years aſter, enlarged it for the whole realm of £ng/and. 
Prideaux on Tithes 166, 1067. 


1. Of what tithes are in general due 3 and where perſcnal 
tithes are duce | 

2. Of what predial tithes are due; and of the tithe of 
agi/iment, can, nay, and wood, | 

3. Of what mixed tithes are due. 

4. Of recovering fmail tithes in a ſummary way ; and of 
recovering lithes due from Quakers. 


1. Of what tithes are in general due ; and where perſonal 
tithes are due. | 

Tithes are due either de jure, or by cuſtom: all 
tithes, which are due de jure, ariſe from ſuch fruits of 
the ezrth as renew annually ; or from the profit that 
accrues from che labour of a man. Hence it follows, 
that ſuch tithes can never be part of, but muſt always 
be coljateral to, the land from which they ariſe. 11 Rep. 


| becauſe this does not renew annually, 


ment of tithes, 2 /:/t. 659. 37 H. 8.c.2. 


| Cro., Fac. 5273. 


13, 14. Priddiev, Napier. 
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Nay, tithes due de jure are ſo collateral to every kind 


of land, that if a leaſe is _ of the glebe belonging to 
a reQory, with-all the profits and advantages thereof; 
and there 1s beſides a covenant, that the rent to be paid 
ſhall be in full fatisfaftion of every kind of exaction 
and demand, belonging to the reQtory ; yet, as the plebe 
1s not expreſs]y diſcharged of tithes, the lefſte ſhall be 


liable to the payment thereof. 11 Rep. 13, 14. Prig 
v. Napi:r. 1 Roll. Abr. O55. pl. 1. Cro. Elis, —_— 
202. Cro. Car. 262. : 


No tithe is de jure of the produce of a mine or of a 
quarry ; becauſe this is not a fruit of the earth renewir 
annually. but is the ſubſtance of the earth, and has _ 
haps been ſo for a great number of years. P, N, B. 
53. Bro. Dijm. pl. .18. 2 Int. 651. 1 Rell, Abr, 627 
Cro. El:z. 277. x # 

But in fome places tithes are due by cuſtom of the 
produce of mines. 2 Fern. 4b. Buxton v. HTutchinſor, 

No tithe 1s due de jure of lime : the chalk of which 
_ is made, being part ot the foil. 1 Roll, Abr, 637. 
ſ8. go 

Tithe is not due de jure of bricks, which are made 
from the earth iifelf, 2 od. 57. Stoutfleld's caſe. 

Nor is tithe due &- j»re of tut, or of gravel: becauſe 
beth theſe are part of the ſoil. 1 47:%. 35, | 
It has been held, that no tithe is due de zure of ſalt ; 

I Roll. Abr. 642, 
S. pl. 8. | | us 
| But every one of theſe, and all things of the like kind, 
may by cuitum become tiihable, 1 Roil. Abr, 642, $ 
pl. 7. pl. 8. | | 

No tithes-are due de jure of houſes ; for tithes arc only 
due de? jure of fuch things as renew from year to year. 
11 Rep. 16. Graunt's caſe. £27 | 

But houſes in Lsndon are, by decree, which was con- 
firmed by an aCt of parliament, made liable to the pay- 


And before this decree, houſes in London were by 
cuſtom liable to pay tithes ; the guanium to be paid be- 
ing thereby only ſettled, as to ſuch houſes for which 
there was no cuflomary payment. 2 /z/!. 659. Hard. 
116. Gilb. Eq. Rep. 193, 194. 

"There is likewiſe in moſt ancient cities and boroughs, 
a cuſtom to pay tithes for houſes : without which there 
would be no maintenance in many pariſhes for clergy, 
11 Rep, 16. Graunt's caſe. Bunb. 102. 

It was held by three Barons of the Exchequer, Price, 
Montague, and Page, contrary to the opinion of Bury, 
Chief Baron, that wwo tithes may be due of the ſame 
thing, one de jure, the other by cuſtom. Bunb. 43. 
Earl of Scarborough v. Hunter. | 

'Tithes are of three kinds, perſonal, predial, and 
mixt. dSuch tithes as ariſe from the profit of the per- 
ſonal labour of a man, in the exerciſe of any art, trade, 
y employment, are called perſonal tithes. 2 Jrf. 

49- 

By the flat. 2 & 3 Ed. 6. c. 13. par. 7, Common 
day labourers are exempted from the payment of perſonal 
tithes. ED 

No perſonal tithes are due from ſervants in huſbandry; 
for by their labour the tithes of many other things are in- 
creaſed. 1, Roll, Abr. 646. pl. 1. , | 

T he better opinion always was, that a miller, except 
he occupied a corn-mill, was only liable to the payment 
of perſonal tithe. 2 1n/7. 621, 1 Roll, Abr. 641. pl. 19. 


But it ſeems to have been formerly held, that the oc- 
cupier of a corn-mill was liable to pay, as predial tithes, 
the tenth part of his toll. 2 Roll. Rep. 84. Show. 281» 
Brownl. 32. 

It is however now ſettled, by a decree of the houſe of 
Lords, upon an appeal from a decree of the court of Ex- 
chequer, that only perſonal tithes, are due from the oc- 
cupier of a corn-miil, 1 #q. Caf. Abr. 366, Newt. v. 
Chamberlain, 2 Ill. Rep. 463. 

'Fhe occupier of a new erected mill is liable to tithes, 
although ſuch mill is ereted upon land diſcharged of 
tithes, Cro. Fac. 429. | | 

-Itis ſaid in one book, that the occupier of an ancient 

mill 


po 


ill ſhall not pay tithes: hut that the occupier of a new 
mill is, by the 9 Ed. 2./f. 1. c. 5. made liable to pay 
tithes. ar. 15. pl. 36. bs | 

This ſeems to be a miſtake; for that ſtatute only 

rovides, that new erected mills ſhall be liable to the pay- 
ment of tithes : but, as nothing therein is ſaid concern- 
ing ancient mills, there can be no doubt, that ſuch an- 
cient mills, as before the making of this ſtatute, were 
Jable to pay tithes, continued afterwards to be liable, 
12 Mad. 24 3+ Hart V, Hai. 3 Bull 212: 

No perſonal tithe is due of the profit which a man re- 


ceives without perſonal labour, or of the profit which one | 


jan receives from the labour of another. 
656. pl. 1+ pf. 2+ 2 [nſt. 621, 649. 

If a man lets a ſhip to a fiſherman, no perſonal tithe 
:: due of the money received for the uſe of ſuch ſhip; 
becauſe this is a profit without perſonal labour. i Roll. 
Abr. 656. n. pl. 2. | 

If a man purchaſes a houſe for 3ool. and afterwards 
ſells it for 5007. no perſonal tithe is due ; for the per- 
ſonal labour beats no proportion in this caſe to the profit. 
3 Roll. Abr, 656. n. pl. 3. ; 

If an inn-keeper has 1uch a profit, out of his kitchen, 
cellar, and ſtables, as to make 200/. of what coſt him 
only 1007. no perſonal tithe is due of this profit : becauſe 
the profit did not ariſe from perſonal Jabour alone, -end 
ſo far as it did, it perhaps aroſe more from the perſonal] 
labour of ſervants, than from that of the maſter of the 
inn, 2 Bulft. 141. Dolly v, Davis. PT 


1 Roll. Abr. 


2. Of what predial tithes are Cuz 3 and of the tithe of 
azi/iment, corn, hay, and wood. 

Such tithes, as ariſe immediately from the fruits of 
the earth, as from corn, hay, hemp, hops, and all kinds 
of fruits, ſeeds, and herbs, are called predial tithes. 2 
Inſt. 649. | WT opt oe 

They are ſo called, bgcauſe they ariſe immediately 
from the fruits of the farm, or earth. 2 1». 647. 

By the eccleſiaſtical law many things are liable to the 
.. payment of predial tithes, which by the Common Law 
- are not ſo. 2 Ji/t. 621. 4 Mad. 344. 

The deſign under this head, is to ſhew what things are 
liable by the Common Law to pay predial tithes. _ 

In dceing this it will appear, that ſome things, which 
are in the general exempted therefrom, become by cuſtom 
| able to the payment of predial tithes. 1 Roll. Abr, 637. 

E. fl. 2. 1 Roll, Abr. 642. S. pl. 7. pl. 8. _ : 

It will alſo appear, that divers things, which are in 
the general liable thereto, are under particular circum- 
ſtances exempted from the payment of ſuch tithes. 1 
' Roll. Abr. 645. þl. 11. Cro, Eliz. 475+ 
12 Mod. 235. | 

But wherever any fraud is uſed, to bring a thing under 
thoſe circumſtances, by reaſon of which it would, if it 
had come fairly under them, have been exempted from 
the payment of predial tithes, it is by ſuch ſraud ren- 
dered liable thereto. Cro. Eliz. 475. Freem. 335, + 
As it would be tedious, to enumerate all the things 


which are liable to predial tithes, only thoſe ſhall be. 


mentioned, concerning the tithes of which ſome queſtion 
has ariſen ; but, from ſuch as will be mentioned, it may 
w eaſily colleted of what other things predial tithes arc 

ue. > 

 Agiſlment. Agiſting, in the ſtriQt ſenſe of the word 
means the depaſturing of a beaſt the property of a ſtran- 
ger: but this word is conſtantly uſed, in the. books, for 
depaſturing the beaſt of an occupier of land, as well as 
that of a ſtranger. 5 Bac. Ab. 53. 

An occupier of land is not liable to pay tithe for the 
paſture of horſes, or other beaſts, which are uſed in 
huſbandry in the pariſh, in which they are depaſtured: 
becauſe the tithe of corn is by their labour increaſed. 1 
Rel. Abr. 646. pl. 2 pl. 3. pl. 6. pl. 7. Cre. Eliz. 446. 
L1. Raym. 130. 

But if horſes or other beaſts are uſed in huſbandry out 
of the pariſh, in which they are depaſtured, an agiſtment 


tithe is due for them. 7 ed. 114. Harrow's caſes Ld. 
aym. 130, | | 


| ſtranger. 


Preem. 335-| 


very Caſe is reported, there is a dubitatur. 


| + 4:4 

It ſeems to be the better opinion, that no tithe i3due 
for the paſture of a ſaddle horſe, which an occupier of 
land keeps for himſelf or ſervants to ride upon. 1 Rod. 
Abr. 042. pl. 4. Cro. Jac. 430. Bulft. 19. Bunb. 3. 

An occupier of Jand is liable to an agiſtment tithe, 
for all horſes which he keeps for ſale. Cro. Fac. 430. 
Hampton v. IVild. 1 Rol. Abr, 647. pl. 14. | 

No tithe is due for the paſture of milch cattle, which are 
milked in the pariſh, in which they are depaſtured ; be- 
cauſe tithe is paid of the milk of ſuch cattle. 1 Rel; 
Abr. 646. pl. 2. Ld. Raym. 130, Cre. Eliz. 446. 

Mlch cattle, which are reſerved for calving, ſhall pay 
no tithe for their paſture whilſt they are dry : but, if 
they are aſterwards ſold omiilked in another pariſh, an 
agiſtment is due for the time they were dry. etl. 100. 
Ld. Raym. 130. | 

No tithe is due, from an occupier of land, for the 
paſture of young cattle, reared to be uſed in huſband- 
ry, of for the pail. Cra. Eliz. 476. Sheringh v. Fleet- 
wood, | : 

But, if ſuch young beaſts are ſold, before they come 
to ſuch perſeCtion as to be fit for huſbandry, or be- 
fore they give milk, an apgiſtment tithe mult be paid 
for them. Het] 86. IWWaclmerſtan's caſe. 

An occupier of land 1s liable to an agiſtment tithe, 
for all cattle ſuch as he keeps for ſale. Cro. Eliz. 
440. 476. TJenk. 28. pl. 6, Cre. Car. 237. Shno. P. 
C'. 192. | My | 
But if any cattle, which have neither been uſed 
in huſbandry, nor for the pail, are after being kept 
ſome time killed, to be ſpent in the family of the occupier 
of the land on which they were depaltured, no tithe is 
due for their paſture. Tenk. 281. jl. b. Cro. Eliz. 445. 
476. Cro. Car. 237. | | 

It is in general true, that an agiſtment tithe is due 
for depaſturing any ſort of cattle ' the property of a 

Cro. El:z. 276 Cro, Jac. 276. Bunb. 1. 
Freem. 329. 


No tithe is due for the cattle, either of a ſtranger or 


[an occupier, which are depaſtured in grounds, that have 


in the ſame year paid the tithe of hay. 
Poph, 142. 2 Rol. Rep. 191. 

No apiſtment tithe is due ſor ſuch beaſts, either of a 
ſtranger or an occupier, as are depaſtured on the head 
lands of ploughed fields : provided that theſe are not 
wider than 1s ſufficient to turn the plough and horſes 
upon. 1 Rel. Abr. 646. pl. 19. | 

No tithe 1s due for ſuch cattle as are depaſtured upon 
land, that has the ſame year paid tithes of corn. Bro. 
Difſt::. 18. 1 Med. 216. | es 

If land, which has paid tithe of corn in one year, is 
leſt unfown the next year, no agiltment is due for 
ſuch land ; becauſe, by this lying freſh, the. tithe of 
the next crop of corn is increaſed. 1 Re/, 4br..642.p1. 9. 

But if land, which has paid tithe of corn, is ſuffered 
to lie fallow longer than by the courſe of huſbandry is 
uſual, an agiſtment tithe is due for the beaſts depaſtured 
upon ſuch land. Shep. Abr. 1008. | _ 
As the queſtion, whether an agiſtment tithe is due for 
ſheep, does not ſeem to be quite ſettled, it will not be. 
amiſs to mention the principal caſes, in which this has 
been agitated. | | | 

It is laid down in one old caſe, that no tithe is due for 
the paſture of ſheep, becauſe they are ache ating, 
1 Rol. Rep. 63. pl. 5. Maſecal v. Price, Mich. 12. 


Fac. 1. 
But in another book of the ſame author's, where this 


i Rol. Apr, 
642. pl. 8. 


In a caſe, not long after, it was held, that an agiſt- 


_ Bunb. 10, 759. 


| ment tithe ſhould be paid for ſheep, which, after hav- 


ing been depaſtured in one pariſh from /:ichazlmas 
day to Lady-day, were removed into another z and by 
Dodadridge, Juſtice, otherwiſe the parſon of the pariſh 
might be defrauded of his tithe ; for the ſheep are now 
carried into a ſecond pariſh, and they may not be brought 


back and ſheered in the firſt, Poph. 197. Mich. 2 
Car. I. | BE 


| 
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Ir was however ſaid, by JVhiteloch, Juſtice, that De | 
av'malibus inutilibus, as horſes, oxen, &c. the parſon (hall 
have agiſtment tithe : but that de animalibas utzlibus, as 
cows, ſheep, &c. he ſhall have 22 ſpecre. 

In another caſe, it is ſaid to have been laid down, 
that no tithe ſhall be paid for the paſture of ſheep eat 
in the houſe. Cro. Car. 2097. Pacey v. Long, Mich. 
Gare: it: | « ; 
But, in another report of the ſame caſe, it is ſaid to 
have been held, that no tithe is due for the paſture of 
wethers ; becauſe they will yield a tithe of wool. 1 
Rs!l. Ab. 647. pl 13. fs 

ln a modern caſe, in the court of Exchequer, it 1s 
ſaid that. it ſeemed to be admitted, that tithe is due for 
the agiſtment of yearling ſheep, becauſe it is a new 11- 
cieaſe. Bunb. Go. Baker v. Sweet, Mich. 8 Geo. 1. 

In another caſe ſhortly after, in the ſame court, it ap. 
peared, that ſhcep after paying tithe of wool, had been 
fed upon turnips not ſevered, by which they were bet- 
tered to the value of five ſhiilings each ; and were then 
fold. It allo appeared, that the defendant bad, before 
the next ſheering time, bought in as many as were fold ; 
and that of theſe tithe of weol was paid. It was infilt 
ed, that, if an agiſtment wag to be paid for the ſheep 
fold, this would be a double :ithing : but the court hel. 
that this was a new increaſe, and decreed the detendant 
to account ſor an agiiiment tithe. Gif, Reps in ©gqe 251. 
Col:man v. Baker, Paſch, 12: Ge. 1s | 

in this laſt caſe no notice was taken of the caſe of 
Baker and Sweet ; but the ciſe of Dummer and /Ying- 
field, Bll, 117, & MM, was mentioned. In which it had 
been decreed, and the decree had been affirmed on a re- 
hearing, that the tithe for «epalluring ſheep from the 
time of ſhearing till they were fold, ſhould be account- 
ed for. | | | 

But in a-ſlill later caſe, the court of Excchequer were 
of a quite different opinion. A Bill was brought for rhe 
tithe of depaſturing ſheep four months in the pariſh after 
they had been ſhorn ; it appeared alſo, that at the end of 
this time they were removed into another pariſh ; and 
that they were ſhorn there at the next ſheering time. In 
this caſe the caſes of Coleman and Baker, and Dum 
mer and J/ingfhreld were cited by the plaintitf's counſel, 
But the court he'd, that no agiſtment tithe ſhould be paid 
becauſe ſheep are animolia frudtuoſas Bunb. 313. Poor 
v. Seymor, Hil. 5 Geo. 2 | 

Corn, Tt 1s laid down in ſome books, that no tithe is 
due of the rakings of corn involuntarily ſcattered. 1 
Rol. Abr. 645. pl. 11. Cro. Eliz. 278. Freem. 335. 
Aor 278. | | 

But if more of any ſort of corn is fraudulently ſcat-| 
tered, than, if proper care had been taken, would have 
been ſcattered, tithe is due of the raking» of ſuch corn. 
Cro. Eliz. 475. Freem. 335. | 

And it has been faid by Holt, Chief Juſtice, that tithe 
15 due of the rakings of all corn, except ſuch as is bound 
up in ſheaves. 12 Md. 235. | 

No tithes are due of the itubbles left in corn fields, af- 
ter mowing or reaping the corn, 2 /n/?. 621. 1 Rol. Abr, 
640. pl. 14. | 

Hay. 'Tithe of hay is to be paid, although beaſts of 
the plough-or pa'l, or ſheep are to be foddered with ſuch 
hay. Cro. Fac. 47. IYebb v. Warner. 1 Rol. Avr. 650. 

pl. 12. 12 Med. 497. | 

But no tithe 1s due of hay grown upon the headlands 
of plowed grounds, provided that ſuch. headlands are 
not wider than is ſufficient to turn the plough and horſes 
upon. 1 Rcl. Abr. bad. pl. 19. 

It is laid down in an old caſe, that if a man cuts down 
. graſs, and, while it is in the ſwathes, carries It away 
and gives it to his plough cattle, not having ſuſhcient ſuſ- 
tenance for them otherwiſe, no tithe is due thereof. 1 R2/. 
Aor, 645. Crawley v. Wlls, Mich. g Car. 1. 

And in a modern cale, the court of Exchequer ſeem- 
ed to be of opinion, that no tithe 1s due of vetches or 
clover, cut green, and given to cattle in huſbandry. 
Bunhb. 279. Hayes v. Dawſe. Hil. 3 Geo. 2. 

But in another caſe, ſome years before this laſt caſe, 


-r 
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mowing the graſs, and that the ſubſequent application 6 
this, while j is in graſs, or when it is made into hav 
(hall not, although beaſts of the plough or pail ace fed 
with it, take away this right. 12 424, 498. 

And the doctrine of this laſt caſe coincides with that of 
an old cafe ; in which it was held, that tares cur #:ueh 
and given to beaſts of the plough, may by ſpecial cuſtom, 
be exempted from the payment of tithes ; [rom whence i 
follows, that ſuch tares are not exempted de jure, 12 1,7 
498. Selby v. Bank, Paſch. 13 IV. 3. GE 

It is laid down in fome books, that no tithe is due gf ze. 
termowth hay ; becauſe tithe czn only be due once jn the 
ſame year from the ſame land. F. N. B. $3. Bro. Diſy, 
pl. 16. 2 [nſt. 652. 11 Rep. 16. Cre. Fac. 42, [y 
Raym. 243 | : 

But it 15 held in other books, that tithe is dye gf 
-- rrxpyy' 5 hay. 1 Rel. Abr. 61. fl. 11. ' Cre, Eli 

O, | Cre; Fare -116; Cro; Car. 40% 12 Med ws 
Bunhb. 10 J Lis * 

And the principle, upon which the doQtrine that ng 
tithe 1s due of aftermowth hay is founded, is denicd in 
{ome modern caſes, 

In ſome of thele it is Jaid down, that tithes ſhall he 
pa'd of divers crops grown upon the ſame land in the ſame 
year. Bunb, 19, Benſm v. Watkins, Hill. 3 Ga, 1, 
Bunh. 314. Swanſen v. Digby, Hil. 5 Geo. 2, 

In others it is held, wherever there is in the ſame year 
a new increaſe from :he ſame thing, tithe is due. Buyb, 
g. Baker v Sweet, Mich. 8, Gro, 1. Gile. Rep. in Eq. 
231, Coleman v. Baker. Paſch. 12 Geo, 1. 

[/21d. Tithe of wood is not due of common right, 
becauie wood does not renew annually : but it wiz, in 
very ancient times, paid in many places by cultum, 2 
Inft. 642. 12 Med. lit. Salt. 656. Comb. 404. 
Bunhb, 61. | 

A conſtitution was made, in the ſeventeenth year of 
the reign of £4ward the 'DThird, by 5b: Stratford, arch- 


biſhop of Canterbury, that tithes ſhall be paid, within this 


province, of filva cedua. 2 [rſt. 642, Paln 37,38. 

In the ſame year, the Commons petition:d the King, 
that no man be impleaded in coutt Chriſtian tor tithes of 
wo-d or underwood, unleſs in ſuch places whete ſuch 
tithes have been uſed to be paid, 2 In/7. 642. 

The aulwer was, let it be done of this, as it hath here» 
tofore been uted to be done. {b1d. 

inthe next year, the Commons complained to the Kinz 
of this conſtitution, for taking tithes of all manner of 
wood, as an unprecedented thing, aad petitioned that the 
people might remain in the fame itate, as they had been 
under his royal progenitors ; and that, a prohibition mighc 
be granted to all, who thould be impleaded in court 
Chriſtian for tithe of wood, {61d. 

'Phe anſwer was, the King willeth that law and reaſon 
be done. /bid. | 

In another petition preſented in the twenty-firſt year of 
the ſame reign, the Commons complained, that the cler- 
gy, by virtue of the coalttution made by the archbiſhop 
of Canterbury, demanded and took tithe both of prot 
wood and underwood, whether this laſt was fold or not. 
Ibid. 

'Tothis the King anſwered, that the archbiſhop of Cn 
terbury and other biſhops have anſwered, that no tithe is 
demanded, by virtue of the conltitution, but of unver- 
wood. Jbid,. Ol | 

After ſome 6ther petitions had been preſented by the | 
Commons, without etfect, the great men of the realm If 
the forty-fifth year of the reign of this prince, joined 
with them in one. 2 {/2. 652, | | 

In conſequence of this, a ſtatute was made in thelc 
words : * At the complaint of the Great men and 
Commons, ſh:wing by their petition, that when they 
ſell their groſs wood, of the age of twenty or forty * 
years, and of a preater age, to merchants, to their owl 
profit, and to the aid of the King in his wars, the pit- 
ſons and vicars of holy church do implead and trouble 
the ſaid merchants, in court Chriſtian, ſor the titae ot 
the ſaid wood, under the denomination of fi{va £440, BY. 
the reaſon of which they cannot ſell their wood for th: 


it was held, that the right to tithe of hay accruzs upon 


reai valuc, to the great damage 6f thcinſelves and the 
Tea: 
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-a'm ; it is ordained and eſtabliſhed, that a prohibition | 
' this caſe ſhall be granted, and upon the ſame an attach- 


. 


| inent, as it hath hitherto been.” 45 Ed. 3. c 3. 


From theſe petitions and anſwers, - from this ſtatute, from tt 
and from books of the beſt authority, it appears plainly | is ſold to be uſed for firing. 
that no tithe of groſs wood was due de jure at the Com- 
mon Law 3 and that the demand thereof as ſuch by vir-| 
tue of the conſtitution made by the archbiſhop, was an 


= ÞÞ. 
and is not Iaw ; for in the caſe of Bibye and Huxley, Hil. 
1 Geo. 1. it was agreed, that no tithe is due of the 
wood of a timber-tree, which has been once privi- 
leged from the payment of tithe, although ſuch wood 


18. Rep. Walton v. Tryon 
Mich. 2.5 Geo: 25 | 


It is laid down in divers books, that, if a timber-tree 


of the age of twenty years is lopped, no tithe ſhall be paid 
encroachment. 2 Injt, 642. 45 Ed. 3. c. 3: Plowd. 


o. Bro. Parnch. pl. 1. Cro. Fac. 100. 


After the making of this ſtatute, prohibitions were 
conſtantly granted to ſuits inſtituted in ſpiritual courts 
{or tithes of groſs wood. But two queſtions often aroſe, 
What is grols wood ? And of what age groſs wood 
mult be before it is exempted from the payment of tithe ? 


2 Inft. 643) 044, 045: 


For the putting an end to theſe, it hath been long 
ſ-ttled, that by groſs wood is not meant ſmall wood, nor 
l:rge wood, but ſuch wood as is generally, or by the cul- 
tom of a particular part of the country, uſed as timber ; 
2nd that all ſuch wood, if of the age of twenty years, is 
exempt from the payment of tithe. 2 Inj, 642, 643- 


" Cre. Eliz, 1. 12 Med. 524. Bunb. 127. 


Oaks, aſhes, and elme, being univerſally uſed as timber, 
it has been always held. that ſuch trees, if of the age of 


twenty years, are groſs wood. 2 In/l. 642. 


It hath been held upon great deliberation, notwith- 
ſtanding what is laid down to the contrary in Plawd. 
470. that a horn-beam tree, if of the age of twenty years, 
is groſs wood ; becauſe this is uſcd in building and re- 


pairing. 2 {uff. 643. 


It has for the ſame reaſon been held, that an aſpen tree, 


of the age of twenty years, is grols wood, Ibid. 


Tithes are not in the general due of beach, birch, 
| hazel, willow, fallow, alder, maple or white-thorn 


of the loppings, although they are not of twenty years 
growth, for that the tree, which is privileged, ſhall privi- 
lege the loppings. Bro. Diſm. pl. 14. 11 Rep. 4. Cro, 
Eliz. 4. Godb. 195. 1 Roll. Abr. 640. þl. 3. 

But the doQtrine laid down in one old book; is, that 
ſuch loppings of a timber* tree, as are of the age of twenty 
years, ſhall be exempted from the payment of tithe ; 
and it 1s added as a reaſon, that branches of that age may 
be uſeful in building. Plow. 470. Soby v. Molins. 

The former, however, is the better opinion. 

In the cafe juſt now cited, it appeared, that the lop- 
ping of the trees, for the tithe of which the bill was 
brought, were not of twenty years growth : but it alſo ap- 
peared; that the trees were of the age of twenty years, 
before they had ever been lopped: It was held by Hard- 
wicke, Chancellor ; that no tithe was due of theſe loppings ; 
for that; if a tree is once privileged from paying tithe, 
the privilege extends to all future loppings, of whatſo- 
ever age they are. MS. Rep. Walton v. 7 60 

It has been faid, that, although a tree has been once 
lopped before it was of the age of twenty years, the future 
loppings of ſuch tree, provided theſe are of twenty years 
growth are not tithable. 1 Roll. Abr, 640. pl. 1. 


Hardwicke Chancellor, that wherever a tree has been 
lopped before it was of the age of twenty years, all future 


Trees, or of any fruit trees, of whatſoever age they are :| Rep. I/alton v, Tryon. 


becauſe theſe are not timber. Plowd. 470. Cro. Eliz. 
I Croe Fac. 1 9O. I Rol. Abr, 640, pl. go pl. 6. Brownl. 


But, if the wood of any of theſe trees is uſed in a 


| privileged from paying tithe, is felled, the germens that 
ſpring from the root of ſuch tree, are alſo privileged, 11 
Rep. 48: Lifford's caſe. | 


particular part of the country, where timber is ſcarce, 


in building and repairing, no tithe is due of ſuch wood, 
if of the age of twenty years, in that part of the country. 


Hob. 219. Brownl. 94. 


It is laid down in feveral old books, that, if a timber | 


tree, after itis of the age of twenty years, decays fo as to | for firing, is liable to 
be unfit to be uſed in building, no tithe is due of the 


wood of this tree 3 becauſe it was once privileged. 


640. pl. 2. "0 
* But the contrary is laid down in ſome other books. 


In two of theſe it is laid down, that, if the wood of 
a coppice has been uſually felled for firing, ſuch wood: 
ſhall pay tithe, although it ſtand till it be forty years of 


ape, $:4. Zo0. 1 Lev. 189. 


And in another it is laid down, that if the wood of a|fer for his fol] 
timber-tree is ſold for firing, it is, although the tree was | Tryon, 
of the age of twenty years, liable to pay tithes. Bunb. 99.] 


Greenaway v. The Earl of Kent. 


The reporter of this laſt caſe mentions four others, in 
which the ſame had been held ; and ſays, that it wasin 


ut, in the caſe already cited, it was ſaid by Hard- 


the roots of trees that have been felled, are titheable. 
MS. Rep. Walton v. Tryon. 


pay tithe, although the ſame is of 
the age of forty years. 1 Lev. 189. Sid. 300. 


11] Andin the caſe ſo often cited, it was faid by Hardwicke 
Rep. 48. Cre. Eliz. 477» Cro. Fac. 100; 1 Rol. Abr, 


Chancellor, if, when the wood of coppice is felled, ſome 

[trees growing therein, which are of the age of twent 
ears, and have never been lopped, are Topped, and theſe 
oppings are promiſcuouſly bound up in faggots with the 
coppice wood, tithe muft be paid of the whole : becauſe 
it would be very difficult, to ſeparate the titheable wood 
from that which is not ſo ; and the owner onght to ſuf- 
y in mixing them. 4S; Rep. Walton v. 


3 Of what mixed tithes are dues | Ts 
Such tithes as ariſe, from beaſts or fowls, which are fed 
with the fruits of the earth are called mixed tithes. 2 


one of them laid down, that the wood of _ timber-trees | /n/?. 649. 1 Rel. Abr. 635. 


is only exempted from the payment of tithe, on the 
account of its being uſed in building. Buckle v«| ſuch tithes, which b 


Vanacre, © 


The doArine, however, of the old books is confirmed 


by a very late caſe in the court of Chancery. 


A bill being brought for titheof the loppings of timber- 
trees, which had been ſold for firing, it was inſiſted that 
this wood, which would otherwiſe have been exempted 


Many things are by the 2cclefiaftical law liable to pay 
y the Common Law they are not, 2 
Inft. 621. 4 Mod. 344. | | HOT 
The deſign under this head is to ſhew; what mixed 
tithes are due by the Common Law: 
In doing this it will appear, that ſome things, which 
are in the genetal exempted therefrom, become by cuſ- 
tom liable to the payment of mixed tithes. « Roll, Abr. 


from the payment of tithes, was liable thereto, becauſe | 635, c. p!. 3, 636, pl. 7. Cre. Car. 339. 1 Ventr. 


it was fold to be uſed for firing ; andthe caſes juſt now 
cited were relied upon: but the bill was diſmiſſed'; and 
by Hardwicke Chancellor, in the caſe in 1 Lev. 189. 


Vor.; It. N?* I 30. 


It will alſo appear, that divers things, which are in 
the general liable thereto, are under particular circums 


But wherever any fraud is uſed, to bring a thing un- 
der theſe circumftances, by reaſon of which, if it had 
come fairly under them, it would have been exempted 
| 8 S: front 


But in the caſe already cited, it was laid down by 


lopping, although ever ſo old; are liable to pay tithe. S, | 


t has been laid down, that if a tree; which was once _ 


wicke Chancellor, that all germens, which ſpring from 


The wood of a coppice, which has uſually been felled; 


ſtances exempted from the payment of mixed tithes. rn 
and $i4. 300. the wood in queſtion was cOgee0e wood, | Roll. Abr. 645. pl. 14. pl. 16. | | 


which had been uſually felled for firing; and ſuch wood, 
of whatever age it is, is always tithable. The caſe of 
Greenaway and the Earl of Kent, is quite a ſingular one, 
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from the payment of a mixed tithe, it is by ſuch frand 
rendered liable thereto. 1 Roll. Abr. 645. pl. 15, 6 46. 


17. OWE WOeE 
As it would be tedious, to enumerate all the things, | 


which are liable to pay mixed tithes, only thoſe ſhall be 
mentioned concerning the tithe of which ſome queſtion 
has ariſen : but, from ſuch as will be mentioned it may 
be eaſily colleQed, of what other things mixed tithes 
are due, | 

Tithes are inthegeneral due of the young of all beaſts, 
except ſuch as are fer nature. TOET 

But none are due of young hounds, apes, or the like, 
panty ſuch beaſts are kept only for pleaſure. Bro. Di/m. 
Pl. 20 

No tithe is due of the young 
' fer nature, 2 Inſt. 651. | 

And for the ſame reaſon nene is due, but by cuſ- 
tom,.of young conies. 1 Rell. Ab. 635. C. pl. 3. Cre. 
Car. 339. 1 Fenr. 5. 

The young of all birds and fowls, except ſuch as 
are fer nature, are in the general liable to pay tithes; 
unleſs the eggs of ſuch birds or fowls have before paid 
tithes. 1. Roll. Abr. 642. pl. 6. 2. W/ll. Rep. 463. 

But no tithes are due eithe of the eggs or young 
of any birds or fowls, which are kept only for plea- 
ſure. Bro. Dijm. pl. 20. | 

No tithes are due of the eggs or young of partridges 
or pheaſants, becauſe theſe are /er@ nature. Moor 599g. 
2 Will. Rep. 463. 

If a man keeps pheafants in an incloſed wood, whoſe 
wings are clipped, and from their eggs hatches and brings 
up young ones, no tithe is due of theſe young phea- 
ſants although none was paid for their eggs: becaule the 
old ones are not reclaimed, and would go out of the 
incloſure, if their wings were not clipped. 1 Rell. Abr. 
636. pl. 5. | | 
It was heretofore held,: that neither the eggs nor young 
of turkies are titheable ; turkies being fer nature. Moor 
599. Hughes v. Price. | 


of deer ; for theſe are 


But it has been held in a modern caſe, that, as tur-| 


| kies are now as tame as h<ns or other poultry, tithe 1s due 
of their eggs or young. 2 ll. Rep. 463. Charlton y. 
Brizhtwell. 

No tithe is due of ſuch young pigeons as are ſpent 
in the houſe of the perſon who breeds them. 1 Rell. Aby. 
644. Z. pl. 4. pl. 6. 1 Vent. 5. 12 Med. 77. 12 Med. 

T | 


But if any young pigeons are ſold, tithe is due of them, 
1 Roll, Abr. 644. Z. pl. 5. pl. 6. 

If a man pays tithe of young lambs at Marks-tide, 
and at Midſummer aſſzes ſhears the other nine parts of 
the lambs, tithe is due of the wool : for although there 
3s but two months between the time of paying tithe lambs, 
which were not ſhorn, and the ſhearing of the reſidue, 
there is in this caſe a new increaſe. 1 Roll, Abr, 642. 
| K. pl. 75. Bund. go. | | | 

It a man ſhears his ſheep about their necks at Michael- 
mas time, to preſerve their fleeces from the brambles, no 
tithe is due of this wool : for it appears, that this, which 
is done before their wool is much grown, can never be tor 
the ſake of the wool. 1 Roll, Abr. 645. pl. 16. 

If a man, after their wool is well grown, ſhear his ſheep 
about their necks, to preſerve them from vermin, no 
tithe is due of the woo!. 1 Rull, Abr. 645. pl. 14. 

If a man, alittle before ſhearing time, cuts dirty locks 
of wool from his ſheep to preſerve them from vermin, no 
tithe is due of ſuch wool. 1 Rell. Abr. 646. pl. 17. 

But in either of theſe cafes, it more wool than ought 
to have been cut off is fraudulently cut off, tithe muſt 
be paid of the wool, 1 Roll, Abr. 645. pl. 15. 640. pl. 17. 

It is laid down in one caſe, that no tithe is due of the 
wool of ſheep killed to be ſpent in the houſe, pr of the 
wool of thoſe which die of themſelves. Lit. Rep. 31. Civil 
v. Scot, Paſch. 3 Car. 

But in another caſe, a few years aſter, it is laid down, 
that tithe is due of the wool of ſuch ſheep as are killed 
to be ſpent in the houſe. 1 Ro/l. Abr. 646. pl. 18. Dext. 
v, Saluin, Paſch. 14 Car, NN agrry ora S100 


| Lewther, 
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. Fiſh taken in. a. pond, . or in any 
liable to pay tithe. 1 Rel. Abr. 6 
pl. 7. [ee 


incloſed river, 2rs 


36. fl. 4. pl. 6 


But no tithe is due, except by .cuſtom, of fih tak=n 
in the ſea, or in any. open river, although they are taken 
by a perſon who has a ſeveral. fiſhery ; becauſe ſuch 6 
are fer @ nature. . Noy.108., 1 Rol. Abr, 636. pl, 
pl. 6. pl. 7. Cro. Car. 332. 1 Lev. 179. Sid; 2:8, ” 
Honey and bees- wax are both tithable. Fitzh. N B 
5l. 23 Rell. Abr. 635. C. pl. 1. Cre. Car. 559, © 
But where the tithe cf their honey and wax has been 
paid, no tithe is due of the bees. Cro. Car, 494. Arm, 
No. tithe is due of the milk ſpent in the houſe of x 
farmer ; provided ſuch 'houſe ſtands in that pariſh in 
which the cows are milked. L£, Raym. 129. Scutrs v 


4. Of recovering ſmall tithes in a ſummary way ; and of 
recovering tithes due from Quakers, = | 

By the 7 & 8 JF. 2. cap. b. /e 1. TItis, ſor the more 
ealy recovery of ſmall tithes, where the ſame do not a- 
mount to above the yearly value of forty ſhillings, from 
any one perſon, enacted, 4* That if any perſon (hall 
ſubtract or withdraw, or fajl in the payment of ſuch ſm: 
tithes, by the ſpace of twenty days after demand thereof, 
that then it ſhall be lawful for the parſon tro whom the ſame 
ſhall be due, to make his complaint in writing to any two 
Juſtices of the Peace, within the county or place where the 
lame ſhall grow due; neither of which Juſtices is to be pz. 
tron of the church whence the ſaid tithes ariſe, or any ways 
intereſted in ſuch tithes.” 

But by par. 6. it is provided, © That no complaint Gall 
be heard as aforeſaid, unleſs it ſhall be made within two 
years aſter the ſame tithes become due.” 

And by par. 10. it is provided, ** That no perſon 
who ſhall begin any ſuit, for the recovery of ſuch ſmall 
tithes, in the court of Exchequer, or in any eccletiaſtical 
court, ſhall have any benefit of this a& for the ſame 
matter.” | 

By par. 2. it is enacted, © That the faid Juſtices ſhall 
ſummon, it writing under their hands and ſeals, by reaſon- 
able warning, every perſon againſt whom any complaint 
ſhall be made as aforeſaid, and after his appearance, or 
upon default of appearance, the {aid writing being prov- 
ed before them upon oath, the ſaid Juſtices ſhall proceed 
to hear and determine the faid complaint, and ſhall in_ 
writing under their hands and ſeals adjudge the cafe, ani 
give ſuch reaſonable allowance for ſuch tithes as they 
ſhall judge tq be juſt, and alſo ſuch coſts and charges not 
exceeding ten ſhillings, as upon the merits of the cauſe 
ſhall appear juſt.” 4 + ; 

And by par. 4. the Juſtices are impowered to admini- 
ſter an oath to any witneſs produced. | 

And by par. 8. It is enacted, ** That if any perſon com- 
plained againſt ſhall inſiſt upon any preſcription, compo- 
ſition, modus decimand!, or other title, whereby he ought 
to be freed from the payment of tithes ; and ſhall deliver 
the ſame in writing to the ſaid Juſtices z and ſhall give 
to the party complaining ſufficient ſecurity, to pay all 
ſuch coſts as ſhall be given againſt him, upon a trial at 
law, in caſe the ſaid title ſhall not be allowed ; that then 
the ſaid Juſtices ſhall forbear to give judgment.” 

By par. 3. Adiſtreſs is given, * In caſe of refuſal or 
negle&, 'by the ſpace of ten days after notice given, t9 
pay ſuch ſum as upon ſuch complaint ſhall be adjudged 
as aforeſaid,” | | 

By par. 12. It is enaQted, ©** That the ſaid Juſtices ſhiil 
have power to give coſts, not exceeding ten ſhil/Ings, to 
the party proſecuted, if they find the complaint falle and 
vexatious.” | 

By par.'5. It is provided, That this a& ſhall not ex- 
tend ** to tithes [within the city of London, or in any 
other place, where the ſame are ſettled by any aCt of par- 
liament.” | | VE 

By par. 7. An appeal is given to the ſeſſions, and it 1 
enacted, © That if the Juſtices there preſent, or the m2- 
jority of them, ſhall confirm the judgment of the tw9 

WON "x 9? | Yo S , Fuſtices, 
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Juſtices, they ſhall decree the ſame by order of ſeſſions, 
- and proceed to give ſuch coſts as to them ſhall ſeem Juſt 
and reaſonable.” | | Rp 

By the ſame par. *t is enaRted, © That nd proceedings, 
or judgments, had by virtue of this aCt, ſhall be removed, 

- or ſuperſeded, by any writ of certiorarz, of other writ 

whatſoever, unleſs the title of ſuch tithes ſhall be in 

queſtion.” IE | RS: 

By the 5&8 JV. 3. c. 34. far. 4. It is enatted, 
« '[hat where any Quaker ſhall refuſe to pays or com- 
pound, for his great or ſmall tithes, it ſhall be lawful for 

the two next Juſtices of the Peace of the ſame county, 

other than ſuch Juſtice of the Peace as is patron of the 
church, or chape!, to which the ſaid tithes belong, or any 
ways intereſted in the ſaid tithes, upon the complaint of 
the perſon who ovght to have and receive the ſame, by 
warrant under their hands and ſeals to convene before 
them ſuch Quaker, and to examine upon oath, which oath 
the ſaid Juſtices are impowered to adminiſter, or in ſuch 
manner as by this act is provided, the truth and juſtice 

-of the ſaid complaint, and to aſcertain what is due from 

ſuch Quaker. to the party complaining, and by order 

under their hands and feals to direct the payment thereof, 
ſoas theſum ordered asaforeſaid do not exceed ten pounds; 
and upon refuſal by ſuch quaker to pay accortling to ſuch 
order, - it ſhall be lawful for any one of the faid Juſtices, 
by warrant under his hand and ſeal, to levy the money, 
thereby ordered to be paid by diſtreſs and fale of the goods 
of ſuch offender. _ | 

By the ſame par. it is enaCted,'** "That any perſon find- 
ing bimſelf aggrieved, by any judgment given by ſuch 
two Juſtices of the Pcace, may appeal to the next general 
quarter-ſcfſions, and the Juſlices of the Peace there pre- 
jent, or the major part of them, ſhall proceed finally to 
| hear and determine the matter ; and if the Juſtices then 
preſent, or the major part of them, ſhall find cauſe to 
continue the ſaid judgment, they ſhall then decree the 
fame by order of fcffions, and ſhall proceed to give ſuch 
colts againſt the appeilant, as to them ſhall ſeem juſt and 
reaſonable.” | 

And by the ſame par. it is enaQted, ©* That no proceed- 

Inge, or judgment, had by virtue of this act, ſhall be re- 
moved or ſuperſeded by any writ of cer/torar:, or other 

writ out of his Majeſty's courts of H/e/mir/ter, or any 

\ . ether court whatſoever, unleſs the title to ſuch tithes ſhall 
| tein queſtion.” | a 

By the' 1 Geo. 1. ff. 2, cap. 6. pare 22 The like re- 
medy is given for the recovery of all tithes and all other 

eccleſiaſtical dues from quakers, as by the 7 & B JF. 3 
cop. 34+ is given for tithes to the value of ten pounds. 

And it is thereby further enafted, ** T hat any two or 

\ more Juſtices of the Peace of the ſame county or place, 
other than ſuch Juſtice as 1s patron of the church, or cha- 

pel, to which the ſaid tithes or dues belong, or any ways 

- Intereſted in the ſaid tithes, upon complaint of any par- 
ſon, vicar, curate, farmer or proprietor of ſuch tithes, or 


other perſon, who ought to have, receive or collect, any G 
ſuch tithes or dues, are hereby required to ſummon, in| 


writing under their hands and feals, by reaſonable warn- 
ing, ſuch Quaker or Quakers, againſt whom ſuch com- 
plaint ſhall be made ; and after his or their appearance, 
or upon default of appearance, the ſaid warning or fum- 
. mons being proved before them upon ozth, to proceed to 
hear and determine the faid complaint, and to make ſuch 
order therein as in the ſaid aft is limited or directed ; 
and alſo to order ſuch coſts and charges, not exceeding 
| ten ſhillings, as upon the merits of the cauſe ſhall appear 
juſt ; which order ſhall and may be ſo executed, and on 
ſuch appeal may he reverſed or affirmed, by the general 
quarter-ſeſſions of the county or place, with ſuch coſts and 
remedy for the ſame, and ſhall not be removed into 2ny 
other court, unleſs the title to ſuch tithes ſhall be in queſ- 
tion, .in like manner as in and by the ſame aCt is limited 
and provided.” 
- Por more learning on this ſubjeft, fee 5 Bac. Abr. tit, 
Tithes, '8 Vin. Abr. tit. Diſmis, and a new treatiſe on the 
laws concerning Tithes. - RENTS 
\ Tithing, (Tithingum, From the Saxon toothunge, 
Which bgnifies decuriam) Signifies, (according to Lam 


TO B 


bard, in his Duty of Conſlables) the number or company of. 
ten men with their families, conneCted together in a ſo-/ 


ciety, all being bound to the King for the peaceable beha- 
viour of each other. Of theſe companies, there was one 
chief or principal perſon, who from his office was called 
teethung-man, at this day in ſome places tithin man, but is 
indeed a conſtable, for the old way of tithing is long lince 
ielt off. It is alſo uſed for a court. 17agna Charta, cap. 
25. Mertin,” cap. 10. and 23 E. 3. wp. 4. Covell, edit. 
1727. vee Chief Picdge, Frauk piedge, Weceniuer, and 
Ciiihing. . 
_ Elthing-mey, In the Soxon times, for the better con- 
tervation of peace, and the more eaſy adminiſtration of 
Juſtice, every hundred” was divided into ten diſtrifts or 
tithings, each tithing made up of ten friborgs, each friberg 
of ten famllies; which tithingmen, or civil deans, were to 
examine, and determine all lefſer cauſes between villages 
and neighbours, but to refer all greater matters to 
the ſuperior courts, which had a juriſdiction over the 
whole hundred, Cowell, edit. 1727. Sce Ken. Paruch. 
Antigq. p. 633. | | 

Titi”, ({ztulns,) Properly is when a man hath lawſul 
cauſe of entry into lands whereof another is ſeiſed, for 
which he can have no aCtion, as title of mortmain, or tit 
to enter for breach of condition : but legally this word 
tte includes a right ; alfo titie is the more general word, 


tor which an action lieth, and therefore zitulus oft jr/fo 
cauſa fojfidendi quod nofirum eff, and fgnifis the means 
whereby a man cometh to his land, as his t7/e is by fine 
or feoffment. And as by a releaſe of a right a title is re- 
leaſed, ſo by a releaſe of a title, a right is releaſed alſo. 
See Co. 4. Rep. Edw. Aitham's caſe. Gs is a word men- 
tioned 1n ſeveral councils and ſynods ; and it fipnifies the 
church to which a prieſt was ordained, and where he was 
conſtantly to reſide. Concil. L:nden. an. 1125. Nul'us 
in preſhyterium, nullus in diaconum, nift ad certum titulum, 
ordinetur. I here are many reaſons why a church is 
called z:ruJus. But ihat which ſeems the beſt is, becauſe 
m former days the name of the Saint to whom the 
church was dedicated, was engraved on the porch, as a 
(gn that the Saint had a rite to that church. From 
whence the church itſelf was afterwards called tulrs, 
Cowell, edit, 1727. See 20 Vin. Abr. 25 8—288 

Titie of Entcn, Is when one ſeiſcd of land in ſee, 
makes a feoffment thereof on condition, and the condi- 
tion 1s broken ; after which the feoffor hath zile to enter 
into the land, and may do ſo at his pleaſure, and by his 
entry the freehoid ſhall be ſaid to be in him preſently. 
And it is called z!7le of entry, becauſe he cannot have a 
writ of right againſt his feoffee upon condition, for his 
right was out of him by the feoffment, which cannot be 
reduced into z?ntry ; and the eniry muſt be for the breach 
of the condition. Cowell, edit. 1727. 

Uimntks, Tale-bearers, 74. 16. 


C0, 2. Ce I4. | : 

Toatia, A towel. In the inquiſition of ſerjeancies 
and knight's fee, within the counties of Eſſex and Hert- 
ford, made in the 12th and 13th year of King John. — 


Petrus Picote tenet dimid. Hydeve per ſerjantiam ſerviendi 


cum una toalia ad coronationem Regis—i, e. by the ſervice 
of waiting with a towel at the king's coronation, —£Ex 
Lib. Rub, Scaccar. fel, 137. | 

Tobacco, Not to be planted in England or Treland, 
Wc. -12 Car. 3. © 34-15 Care. 2.c.7./c. 18. 22.& 
23 Car. 2+. 26. 5 Geo. 1. c. 11. /. 19. 

A duty of 34. per pound upon tobacco, 1 Fac. 2. 
cap 4+ See: 
A ehis duty made perpetual, and part of the South Sea, 
fund, by g Ann. c. 21, - 

Security to be given on importing tobacco, 7 & 8 7. 
CL Co IO. f. 5. | 4 ' ; 

Three months time given for paying the ſublidy on 
plantation tobacco, 9 & 10 7. 3. c. 23. / 10. 

Tobacco to be imported in caſk or cheſt only, 10 & 


Il IP. J. Cc 21. /. 29. (7 : 5c | 
Nine months time piven for paying the one third ſub- 


fidy on tobacco, 2 & 3 Ann. c. 9./.11. 
3 | 


European 


tor every right is a 21/2, but every title is not ſuch a right 


Tiverton 1 Wevon, ſor rebuilding the town of, 5 
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European tobacco or of foreign plantations not to be | 
ſold on board ſhips of war, 6 An. c. 22. /. 12. 
Precautions concerning the drawback on tobacco ex-| 
ported to Jreland, 8 Ann. c. 13. ſ. 18. Iwo per cent. al- 
lowed for waſte, 6 Geo. 1. c. 21. /. 48. 
No debenture or drawback for ſhips under twenty tons, 
8 Ann. c. 13. f. 20. 
Allowances made out of the duties on tobacco, 12 
Ann. fl. 2, c. 8. 5 Geo. 1.c.7. 9g Geo. 1. cap. 21. ſet. 
z I2s 
. 'The adulterating tobacco and muff prohibited, 1 Geo, 
I.c. 46. 5 Geo. 1.c. 11. f. 22. 
Penalty of perſons exporting or endeavouring to obtain 
a drawback for the ſame, 1 Geo. 1. c. 46. /. 2. 
Allowance for waſte in exporting to /reland, 6 Geo. 1. 
c. 21. /« 48. fy ; 

Penalty on landing tobacco in Ireland, that is entered 
for other foreign parts, 6 Geo. 1. c. 21« /. 49. 
Condemned tobacco to be ſold or burnt, 

c. 28. /. 10. 
Importation of tobacco ſtalks probibited, 12 Geo. 1. c. 
 28./. 1%. 
Reveal of a prohibition of importing tobacco ſtripped, 
2 Geo. 2.c. 9. | 4 ns 
Allowance and drawback upon tobacco out of the laſt 
ſublidy, 21 Geo, 2. c. 2. f.5. - 
{mporters of tobacco to bring a manifeſt from the of- 
:ficer of the cuſtoms in the plantations, 24 Geo. 2. c. 41. 
Regulations for removing tobacco by land, 24 Geo. 2. 
&. 41. ſ. 9. 26 Geo. 2. 13. | | 
| Regulations for carrying tobacco coaſtwiſe, 24 Gee. 2. 
c. 41-/. 13- 
"I. to be exported unleſs in veſſels of ſeventy 
tons, 24 Geo. 2. c.41. .25 


12 Geo. I. 


Intereſt to be paid on tobacco bonds from the day in 
the condition to the date of the ſearcher's certificate, 24 
Geo. 2. c. 41+ /. 29. | 

An extent may be ifſued on a tobacco bond, before it 
' is due, 24 Geo. 2. Cc. 41. /. 30. | 
| Tobacco removed without certificate may be ſeized, 
26 Geo. 2.0. 13. /. 2. ; 

Claud Fohnſon relieved from his bond for ſecuring duties 


on tobacco, 3 Geo. 2. c. 26. [.8. 
For other matters, ſee Cuffom?, Plantations, 
S5nuff, | 


Tobacco-pipe clay, not to be exported. 13©& 14 Car. 
2. Cc. 18. ſet. 8. 6 Geo. 1. c. 21. ſeft, 32. 

Tod of Wool, Contains twenty-eight pounds, or two 
ſtone, mentioned in the ſtatute, 12 Car. cap. 32, - See 
iHES = 

Toft, (Toftum) A meſſuage or rather a place where a 
 mefſuage formerly ſtood, but is decayed or caſually 
burnt, and not rebuilt. It is a word much uſed in 
fines. IWR. Symbil. part, 2, tit. Fines. ſeft, 26, 

Toef.man, (Toftmannus,) The owner of a toft, Cowell, 
edit, 1727. | 

Toile, (French tozle, z. e. tela) Signifies with us a 
net or cord to encompaſs or take deer ; which is forbid 
to be uſed unlawfully in parks, on pain of 201. for every 
deer taken therewith. Stat. 3 & 4 W/m. & MM. c. 10, 

Tokens. See Cheats, 

Toleration Of difſenters. See Jon-conformiſte. 

Toll, To bar, defeat, or take away; as to toll the 
entry, 1, e. to deny or take away the right of entry. 
Stat. 8 Hen 6. c. 9. | 

Toll, ( Tolnetum, theolonium) Is a Saxon word and pro- 
perly a payment in towns, markets, and fairs, for goods 
| bought and ſold. It is a reaſonable ſum of money due 
to the owner of the fair or market, upon ſale of things 

tollable within the fair or market, or for (tallage, picage, 
or the like. 2 1/2. 220. | 

| Information againſt B. farmer of Newgate market, for 


- extortion, in taking divers ſums of money of the mar- | 


ket people for rent for the uſe of the little ſtalls in the 
market, and divers great ſums for fines, and was found 
guilty. It was held by the court of B, R. and by Hol 
Chief Juſtice at Guildhall, that if the defendant eres ſe 

veral italls, and does not leave ſufficient room for the 
JIE% | 2 


market people to ſtand and ſell their wares ; ſo-that for 


it is ſaid without any conſideration, 
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want of room they are forced to hire the ſtalls of the 
defendant, the taking of money for the uſe of the ſtalls 
in ſuch caſes, is extortion. But if the people have room 
enough clear to themſelves, to come and ſell their wares: 
but for their farther conveniency they voluntarily hire 
theſe ſtalls of the defendant, without any neceſlity com. 
pelling them, there it is no extortion, though the defen. 
dant takes a fine and rent for the uſe of them. The Law 
has not appointed any ſtalls for the market people, but on. 
y that they ſhall have the liberty of the market, which 
the defendant does not abridge, having left room enough 
beſides the place where the ſtalls are ſet; and then if 
they will enjoy the convenience of the ſtalls, they mult 
comply with the defendant's terms. L. Raym, 148, 159, 
Hill. 8& 9g W. 3. The King v. Burdet, | 

Taking outrageous toll prohibited. St. Jem. r. 3 Eg, 
Io te JI. | 

Toll of a mill how to be taken. Ord. pro, Piftor. c. 4, 

Toll not to be taken, or any thing in lieu thereof, but 
in the uſual proportion. 22 Car. 2.c. 8. ſet. 8, See 29 
Vin. Abr. tit. Toll. © he 
Port-toll, A preſcription to have port-toll for all 
goods coming into a man's port may be good ; and this 
2 Lev. 96. 2 Lut. 
I519. And it hath been adjudged, that the liberty of 
bringing goods into a port for ſafety, implies a conſidera. 
tion 1n itſelf, 3 Lev. 37. Preſcription of toll for goods 
landed in a manner, or to have port-toll for all goods 
coming into port, is a good preſcription ; but not to have 
toll of goods brought into a river, &c. 2 Lev. 96, g7. 
Tall may be appurtenant to a manor. 2 cd. 144. 

Thorough-toll is properly where a toll is taken of 
men for paſſing through a vill in the high-ſtreet. 2 Roll, 
Abr. 522. 22 Afſ. 58. by Thorpe, Mith, 41, & 42 E.. 
B. R. in Smith v, Shepherd's caſe, 

Thorough-toll improperly is when toll is taken of men 
for paſſing through a vill, ina place which is not the high 
itreet, 2 Roll. Abr. 522. 22 Af]. 58. by Thorp, | 

Coll-traverſe is properly when 'a man pays certain 
toll for paſſing over the ſoil of another man in a way not 
a high ſtreet. 22 Af. 58. by Therp, MM. 41-42 E1.B. 
R. in Smith. v. Shepherd's caſe. 

The words t/l-thoreugh and toll-traverſe are uſed pro- 
miſcuouſly. Arg. And the court ſeemed to agree. 
Md. '2.32, in caſe of Fames v. Fohnſon. 

A man cannot preſcribe to have thorough-toll of men _ 
paſſing through a vill in the high-ſtreet, becauſe it is againſt 
the Common Law and common right ; for the high ſtreet 
is common to all. 2 Roll. Abr. 522. 25 Af 58. by 
Thorp. M. 41 & 42. El. B. R. between Smith v. Shep- 
herd, dubitatur without alledging of a ſpecial conſiderati- 
on, as the repairing the way. 

And the King cannot have ſuch toll for paſſing in the 
high ſtreet, as in the caſe aforeſaſd, for the caule afore- 
ſaid, 2 Roll. Abr. 522. 22 Af. 58. by Thorp. | 

A man cannot preſcribe to have thorough-toll of men 
for paſſing through a vill in a place which is not the 
high ſtreet; for it is more than the be allows to go there, 
2 Roll. Abr. 523. 22 Af. 58. = 

A man may preſcribe to have toll-traverſe of men pall- 
ing over his ſoil in a way which is not a high-ſtreet, and 
the preſcription ſhall be good. 2 Roll. Abr. 522. 22 
Af]. 58. Bro. Toll. pl. 6. cites S. C. + TH | 

Toll-traders, Is when one claimeth to have toll for e- 
very beaſt driven over his ground ; for which a man 
may preſcribe, and diſtrain for it in via Regia. Cro. Eliz. 
710. They who claim theſe tolls by grant, ought to aver 
the certainty of the ſum mentioned in the grant, &* 
Palm. 76. Toll traverſe being to paſs a nearer way, he 
that has it is to repair the way, becauſe he receives money 
for it. 2 Lill, Abr. 588. | 
Turn-toll, A toll paid for beaſts that are driven to3 
market to be ſold, and do return unſold, 6 Rep. 46- 
There is alſo in-toll and out-toll, mentioned in ancient 
charters: but if any one take toll where he ought not, 
the party grieved ſhall have an aCtiori on the caſe, or 
ation of treſpaſs, &c. 3 Nel/. Abr. 325, 326. Ot 196 
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and grants, cuſtoms and preſcriptions for tolls, ' good, | 


* and not iv, fee 4 449d. 319» 5 444. 1361, Lutw. 1380, 
1510. | ) 
rally any manner of cuſtom, or impoſition. 'T'his word 
occurs in the ſtatute 19 Car. 1, cap. 15. | | 
Toll-boctij, The place where goods are weighed, &c. 
Toli-rozn, Is corn 'taken for toll ground at a mill : 
and an indictment lies againſt a miller for taking too 
much toll, $ Med, 13. | 
Cull-yop, A ſmall diſh or meaſure by which toll is 
taken in a market, Wc. 
Coicefter, (1 olce/irum.) An old exciſe, or duty paid 
by the tenants of ſome manors to the lord, for liberty 
to brew and fell ale, Cartular, Rading. 221. Chart. 51. 


Tolfey, (from the Saxon 7ol, i. e. tributum, and ſee, 
ſedes,) Is the place where merchants meet, in a city or 
town of trade. | 

Tolt, (To/ta,) Is a writ whereby a cauſe depending in 
a court baron, is removed to the county court, Old Nar. 
Brev. fol. 2. and ſo called, becauſe it does zollere loquelam 
from the one court to another, preface to Co. Rep. 3. 
Plac. coram Rege Paſch. 22 E. 1. Rot. 18, Tolla plactti 
ſignificat pr oceſſum per quem cauſe juriſdittione curte tempo- 
ralts tollitur. Tolt is alſo a tribute, or an exaCtion of any 
thing. don. Angl. 1 tom. p. 673. So in Mat. Pari/. 


Mercatcores vendunt fine toltis malis. 


Toita, Wrong, rapine, extortion, any thing exaCted 


or impoſed contrary to right and juſtice.- Nec ali- 
quem depradetur, nec homicidia, vel incendia, robertas, tol- 
tas, ſeu alia hujuſmodi perpetret enormia, Pat. 48. H. 3. 
in Brad. Hiſt. Engl. append. p. 235. | 

Tomb. See Wonumnent. 

Tonnage. (Tonnogium,) is a cuſtom or impoſt paid to 
the King for merchandize carried out or brought in 
ſhips, or ſuch like vefels, according to a certain rate 
upon every ton. Cowell, edit. 1727. See Cuftoms. | 
 Toxclar, Is a word mentioned in Fleta, 2 bib. c. 75. 
par. 2. viz. Boves ſiriliare & torcare + which is to comb 
and cleanſe his oxen, | 

Toit, (from the Lat. tortus,) Is a French word for 
injury or wrong z as de ſon tort meſme, in his own wrong. 
Cre. Rep. fol. 20. Whites caſe. Wrong or injury is 
properly called tort, becauſe it is wrefted or crooked. Co. 
- Lit. f. 158. See Deſon tox demeſne, and '20 /:n. 

br. "2 | IG Load Wh'g: | 
Uonaſos (Fr. tortfaiſeur,) A wrong doer, a treſ- 
paſſer. Co. 2 par. /, 383. numb. It. | 

Tortitium, ls mentioned in Fleta, and other books, 
and ſignifies a torch. 5; | 

Tozture, No perſon to be ſubjeCt to torture in Scotland. 

Ann. c, 21. TSERE | 

Teotics:quoties, Is mentioned in fat. 19 Car. 2: c. 4+ 
and ſignifies as often as. | ef. | 

Totited, A good debt to the King, is by the Foreign 
appoſer, or other officer in the Exchequer, noted for ſuch, 
by writing this word of. to it, q. d. tot pecunie Regi debe- 
tur. Stat. 42 E. 3. cap 9. and 1 E. 6. c. 15. 

Tournaments, Martial exerciſes frequent in former 
ages, wherein ' the combatants: fought with bluat wea- 
pons, and in great companies,. in order to inure men to 
the wars. Cowell, edit. 1727. See Juſts. | | + 

Tout temps pait et unceze eft, That is, always 
_ Teady, and is fo at this preſent. This is a kind 'of plea 

in way of excuſe or defence for him-that- is ſued for an 
debt or duty belonging to the plaintiff. Cowell, edit. 
1727. dSee/m, Abr. ob, 316. 


Vowage, (Towagium and throogium,) Is* the- rowing 
or drawing a ſhip or barge along the water 'by'| men or 
beaſts on Jand, or-by another ſhip or boat faſtenedto her, 
Alſo that money, or other recompence, which is' given 
by bargemen to the owner of the ground next the river 
where they tow a barge, or other veſſel. Cowell, edit. 
1727; STEER ; «if | MY + Ss x 

_'C.0wn, (Oppidam,. villa,) A walled-place or borough :' 
The old boroughs- were firſt of all towns.; and'upland 
towns, which are not ruled 'and governed as boroughs 


are, but towns, though incloſed with walls. Finch. 80. | 
 Vor, II, Neg 3 30. GS 
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There ought tp be in every town © conſtable'or tithing- 
man ;_and it. cannot! be a town unlets it hath or had a 


| G5. | {church, with celebration of ſacraments and burials, tc. 
Loiſage, Is the ſame with. tallage ; ſignifying gene- 


But if a town is decayed, ſo that it hath no houſes left, 


jyctit is a town in law. 1 /»y/}, 115, Under the name 
jof a town, or village, boroughs and it is ſaid cities are 


contained ; for every borough or city i: a town. Where 
a murderer eſcapes wvntaken ina town, in the' day time, 
the town ſhall be amerced. 3 H. 7. cap. 1. And a 
townſlup'is anfwerable for felons goods to the King, 
which may be ſeized by them. 1 R. 2. c. 3. But ſee 
31 Ed. 3. cap. 3. A cuſtom may be alleged in a town, 
&c. See 20 Vin. Abr. 316, 317. 

Town-cierk, Ovght het to be a popiſh recufant con- 


'vict. 3 Fac. 1.c. 5. How to deliver a ſchedule of fines, 


Sc, to the ſheriff. 22 & 23 Car. 2. c. 22. And a du= 
plicate into the court of Exchequer. /bid. How puniſh- 
able for diſcharging or concealing an indiftment, &c. Ibid. 
Or not returning eftreats into the court of Exchequer: 
3 Geo. 1.c. 15. 


Trabariae, Were little. boats, fo called, becauſe they 


hollow. Florence of Worceſter, p. 618. writes, that auter- 
que Rex in inſulam trabariis advebitur, et Bb 
Tratus, Traces, By which horſes in their peers draw 


a cart, plough, or waggon ; par traftuum, a pair of traces 
'Paroch. Antiq. 549 Nt * 


Trade, In general Ggnification is traffick or mer- 
chandize: alſo a private art, and way of living, Ail 
the King's ſubjcAs were to have free trade with France, 
Spain, &c. Stat. 3 Jac. 1.c. 6; ' But by '1'//..& M: 
Cc. 34+ all trade with France was prohibited during the 
war, and importing goods was declared a common nu- 
lance, and the commodities were to be ſcized and burnt ; 
the veſſels with their furniture, &c. to be forfeited ; 
and landing goods, or afliſting therein, incurred a penalty 
of 5001, though the prohibition of trade to France was 
taken off. and repealed by g Ann. c. 8. The King was 
enabled to prohibit all trade: with Swe, 'on the intend- 
ed invation of this kingdom by the lite King .of Swe- 
den, 3 Geo, 1. cap. 1. All trade with Sparn, durivg 
the war, is prohibited; and no goods of the growth 
or manufacture of Old Spain, could be imported into 
Great Britain or Ireland, &c. from any place, mixed or 


cap. 27. None of the King's. ſubjeQs may trade to 
and with a nation of infidels without the King's leave, 
becauſe of the danger of relinquiſhing Chriſtianity : and 


Sir Edward: Coke ſaid, that he had ſeen a licence from 


one of our Kings, reciting, that he having a ſpecial truſt 


and confidence, that ſuch a one, his ſubje&, would not 


decline his faith and religion, licenſed'him to'trade with 
infidels, &c.' 3' Net. Abr. 331. As'to private trades, 


bave his remedy againſt' him by aQtion'on the caſe,” Wc. 


ticeſhip before he can'ſet up any trade ; though ir hath 
been reſolved that the ſtatute" doth' not prohibit the- vſe 


neral. An indiftment on 5' Elrz. cap. 4. for exercifing a 
trade uſed at that time in Great Britain, quaſhed; it ſhould 


y | bave been England, there being then no ſuch kingdom 


as Great Britain, 1 Str. 552: 2 Strange 788, 11 Rep. 


trade, though it ke” to-a' particular place only, if 'there 


be a conſideration, it will be void.” 2 £Zill, Abr. 179. L. 

Raym. 1456. 2 Strange 7396 © 0 0 
A perſon not qualified to exerciſe. trade himſelf, by 

'having' ſerved an apprenticeſhip; dy beg 

with' a qualified partner, iand* only [1þ 


ally 


were made out of ſingle beams or pieces of timber cvt 


unmixed with commodities of any other nation, on pain | 
[of forfeiting the goods and treble value, and alfo the 
ſhip or veſſel, with all her furniture, &c. St. 13, Geo. 2:. 


at Common Law, none was ptohibited - to exercife any 
particular trade, wherein he had any ſkill of knowledge ; 
and if he uſed it unſkilfully, the party grieved might 


By the 5 Eliz. a man muſt ſerve ſeven. years appren- 


of a trade for a family, -but the public uſe of it in' ge- 


53. If a bond or promile reſtrain the exerciſe, of a 


was- no conſideration for” it, it is" void; (if there be a 
conderation, in ſuch caſe it may, be good: _ but if the 
reſtraint be general throughout ' Eng » although there 


 into'\parnerfhip 

rig the” profits 

and ' ſtanding” the” riſques, of- the partherſhip, withour' 

ever + ano, in the trade himfclMf perfon-' 
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rautibus, etc. 


 F. N. B. fil. 92. 


fett. 2. | 
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ally, is not within the prohibitory and penal aCt of 5] 
Eliz. c. 4. ſoas to be liable to the penalties of it. Bur. 
Rep. 5, 10.* See 20 Vin. Abr. 317, 335- | 

Traga, Was a fort of waggon without wheels. It 
is mentioned in the Mona/ticon, 1 tom. þ. Bgt. | 

Train-oi!. See oil. 

Tranſcript, Mentioned in fat. 34 & 35 H. 8. cap. 
14+ Is the copy of an original written again or exemp- 
lified, as the tranſcript of a fine. Cowell, edit. 1727. 
 Tranſcripto pedes finis levati mitcendo in cancellariam, 
Is a writ for the certifying the foot of a fine levied before 
Juſtices in Eyre, &c. into the Chancery. Rrg. Orig. 
fol. 669. & Reg. Tudic. fol. 14. ; 

Tranſcripto recogmtionis factae cozam Jufticiaris itine- 
Is a writ . for the certifying of a recognti- 
Zance taken before Juſtices in. Eyre in the Chancery. 
Reg. Orig. fol 152. | | 

'Cranſgre\ſione, Is a writ commonly called a writ or 


aQion of treſpaſs, of which F:tzherbert reckons two forts ; | 


one vicountiel, ſo called becauſe it is direCted to the ſheriff, 


And is not returnable, but to be determined in the county ; | 
the form. whereof differs from the other, becauſe it hath | 


theſe words, Quare vi & armis, &c. F. N. B. fol. 84. 


The other is termed @ writ of treſpaſs upon the caſe, | 


which is to be ſued in the King's Bench or Common 
Pleas, in which are uſed always theſe words, vi & arms, 
See Treſpaſs, and the divers uſes of 
this writ in the table to the Regy/er of writs, and 2 Ini. 


f, 419. | | | 
2 Tranfire, (Meutioned in /at. 14 Car. 2. cap. 11.) Is| 


uſed for a Cuſtom-houſe warrant, or let-paſs ; from 
tranſeo, to go forth or let paſs. Cowell, edit. 1727. 
Tranſitory ls the oppoſite to local. See Local. 
Tranſlation, hpine conga ) In a common ſenſe of the 
word ſignifies a verſion out of one Janguage into an- 
other ; but in a more confined acceptation, it denotes the 
ſetting from one place to another, and the remoyal of a 
biſhop to another dioceſe, &c. this is called tranſlating : 
and ſuch a biſhop writes not anno conſecrationis, but 
anno tranſlationis noſire, &c. A biſhop tranſlated is no! 
conſecrated de navo; for a conſecration 1s like an ordina- 
tion, it is an indelible character, and: holds for ever. 
3 Salk, 72. but a biſhop is to be a-new elected, &c. 
1 Salk. 137» | | 
_ Tranſpoztation. Notorious ſpoil-takers, in Northum- 
berland, &c. may be tranſported. 18. Car. 2. c. 3. 


The Judges. may tranſport felons that ſteal cloth- from 
the rack in the night, or endezzle the King's ſtores: 


| 22 Car. 2« c. 5. 


| Felons burning ſtacks of corn, or killing cattle in the 
night, 22 & 23 Car. 2.c. 7+ /« 4. | 
Felonies within benefit of clergy may be puniſhed 
with tranſportation, 4 Geo. 1. c. 11. ; 214; | 
Felons may, be tranſported by a ſubſequent court for 
the ſame county, 6 Geo. I. c. 23» | 62) 
Expence of tranſportation to be paid by the county- 
treaſurer. 6 Geo. I. c. 23. /« 3- Ny ax] | 
Securities for tranſportation to be in the name of the 
clerk of the peace. 6 Gez. I. c. 23. /« 4. +4 
Reſcuing, tranſports, death. 6. Geo. I. c. 23-ſ« 5. 
Convicts not tranſpoiting themſelves,. or returning, to 
ſuffer death. 16 Geo. 2. &. 15. /. 1. | £74; 
Directions for trial of offenders | 
tranſportation, or do not tranſport themſelves. 16 Geo. 


2. 6 Is. þo 2» | Ed gets 
" Reward for convicting ſuch offenders, 10 Geo 2. c. 15. 


Rebels tranſported and returning, or going into France: 
or Spain, guilty of. felony without'clergy. 20 Geo. 2. c 


L Tranſubftantiation, A declaration againſt the doGrine 
of tranſubſtantiation uſed in the church of Rome is re- 
quired by /tat. 30 Car. 2.c. 1. 7 Thy 
Traverſe, (from the French traverſer, i. e. tran;figere) 
Signifies ſometimes to deny, ſometimes. to, overthrow or. 
undoa thing,. or to-put one to prove ſome, matter,; ,much 


| abſque hic, and in the Engliſh withour thar, 


who return from} 
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tiff's: bill, either by confeſſing and avoiding, or by deny. 
ing and traverſing the material parts thereof. W:/t. Sm. 


bol. part 2. tit. Chancery, ſeft. 54, 55. The forma] words 


of which traverſe are in our French ſans wo, in Latin, 


See Kit bin 
fol. 227, and 240. Staundferd, Prerog. cup. 20, Seu 
20 Fin. Abr. tit. Traver/e. 

Traverſe an indictment, Is to take ifſue upon 1h, 
chief matter, and to contradict or deny ſome poitit of 
it. As in a preſentment againſt Z. for a highway over. 
flowed with water, for default of ſcouring a ditch, tz; 
A. way traverſe either the matter, that there is no high. 
way there, or that the ditch is ſufficiently ſcoured ; of 
otherwiſe he may traverſe the cauſe, viz. that he hat, 
not the land, or that he and they whoſe cftate, 7c, hive 
| not uſed to ſcour the ditch. Lamb. Eiren. lib. 4. wy 
13- þ. 521, $22. Cowell, edit. 1727. See 20 Vin, tbr. 
tit. T7 averſe. | wy 

CTraverie an office, Is to prove that an Inquiſition 
| made of Jands or goods by eſcheator is defeQtive, and 
;untruly made. Cowell, edit. 1727. 

An office returned by an eſcheator in Chancery may be 
traverſed there, 34 £2. 3. c. 12. 

Lands ſeized on. an inquiſition ſhall*not be let to farm 
;till a month after it is returned, and ſhall be let to the 
'party that will traverſe the inquiſition, 8 Z#. 6. c. 16. 
14.8. c, 10. 

| No grant to be made of lands ti!l a month aſter the in- 
quifition returned. 18 H. 6. c. 6. | 

No protection to be allowed to a patentee in the ſſire 
facias, 25 H. 6. c. 16. | 

Rights ſaved that are not 
2 & 3 Edw. 6. co. 8. | : ; > 

Traverſe given where the King is intitled by double 
matter of record, 2& 3 £9. 6.c.8. /. 7. - 

Traverſum, A ferry,- it is mentioned in the 14c- 
naſticon, 2 tom. 1002, 

Trawlermen, Of. thoſe fiſhermen who uſed unlaw- 
ful arts and engines to deſtroy the fith upon the river . 
Thames, ſome were ſtyled, tinct2xmen, others h:bermen, 
petermen, trawlermen, fc. See Stowe's ſurvey of Lond3n, 
is 9. Hetice to trowl? or trawle with trowling-ling tor 

ikes, OT Bo ee 

CTravlbafton. See Juſtices of Trarlvoſton ; and ſee 
copies of ſeveral commiflions granted to them by E1- 
ward the Fuſt in Spelman's Gleſſory, verbs Trazlbaften, The 
common people in thoſe days called them Trayba/ton, quad 
ſonat, trahe baculum.. £ ward the Virlt io his thirty-ſecond 
year, ſends out a new writ of 'inquilition, called Trailtaſ- 
£08 againit intruders on other men's lands, who, to op- 
preſs the right owner, would make over their Jands tv 
great men; againſt batterers hired to beyt men, breakers 
of the peace, raviſhers, incendiaries, murderers, fighters, 
falſe aſlifors,. and .other ſuck malefaQtors : which inqui- 
fition was ſo ſtrictly executed, and. ſuch fines taken, that 
it- brought'in. [exceeding great! treaſure. to the King. 
Chron. fel. 11kt. - See: Plac. Parliementaria, fil. 211, & 
280. and 4 »/t. 1t6. And in a parlizment 1 Ri. 2, 
the Commons of England petitioned the King, that no 


found by the inquiſition, 


. | commiſſion of Eyre or Tray/ba/lon, might be iſſued ducing 


the wars, or for twenty years to'come. 

2, -Cawell, edit. E727-+ be. BEL q 

, Traytor, (Traditor,: proditor.) See Treaſon, 
Trapterous poſition, Of taking arms by the Kin2's 

authority againſt his perſon, and thoſe that are com- 

 miſioned by him,. .condemned. by the /tat; 14 Car. 2: 

Cape 3. , ; h | 

| 7 BR. E. Tempore Regis Edwardi, Theſe initial let- 

ters have-this-continual note of time in the Domeſday Re- 

gi/ter, where the valuation of manors is recounted, what 


Rot. Par. I R. 


| it was -in the _ time of Zdward the Confeſſor; and what 


lince the Conquelit, As:in Oxenforaſcir manerium de 
Burcheſtre, T. R. E. vat guindecim libras, modo fexdecim. 
Cowell, edit. 1727. 


Treaſon, (Proaitio,) Of the French trahiſon, and it 
isdivided! into bight#14aſon, and petty treaſon ;' high treaſon 
is defined t9 be an offence commined againſt the ſecuricy 
of the King; or. kingdom; whether it be by imagination, 


uſed in anſwers to bills in Chancery; or, it is that which 
the defendant pleadeth, or faith in bas. to avoid the plain- 


of the 
King, 


| word, or deed z as ta compaſs. or imagine the death 


TK. 
King, Queen, or Prince, or to deflower the King's wife, 
or his eldeit daughter unmarried, or his eldeſt ſon's wife; 


or levy war againſt the King in his realm, adhere to his| 1, 


enemies, counterfeit his great-ſeal, privy-ſeal, or money; 
or wittingly to bring falſe money into this realm coun- 
terſeited like the money of England, and utter the ſame. 
To kill the King's Chancellor, Treaſurer, Juſtices of 
either Bench, Juſtices in Eyre, of Aſlize, or of Oyer and 
T,rminer, being in their place doing their office. Stat. 
25 K. 2, cap. Forging the King's ſeal manual or privy 
lizanet, privy-ſeal, or foreign coin current here. Star. 2. 
Mar. cap. 6. Or diminiſhing or impairing current mo- 
ney. 5 Eliz. 11. 14 Eliz. cap. 3. 18 El. 1. Ortofay 
the King is an heretzc or papit, or that he intends to in- 
troduce popery, &c. ann 13 Car. 2. cap. 1. &c, In caſe 
of this zreaſon, a man ſhall be drawn, hanged, and quar- 
tered, and forfeit his lands and goods to the King, Itis 
called alſo treaſon paramount, Anno 25 E.3.c. 2. Petit 
treaſon is, when a ſervant kills his maſter, a wife her 
huſband ; or when a ſecular and religious man kills his 
prelate or ſuperior, to whom he owes faith and obe- 
dience» This kind of treaſon gives forfeiture of eſcheats 
to every lord within his own fee. See Bra, lib. 3. 
tradt. 2. cap. J. num. 1. 2. There is alſo mention of 
accumulative treaſen and conſt1 uftive treaſon in the ſtatute 
1.4 Car. 2. cap. 29. Cowell, edit. 1727. | 

Many offences, which' are not mentioned in the 25 


£4. 3. jt. 5. c. 2. before the making of this ſtatute were| P 


high treaſon. Bac. Trea. pl. 14. 1 Hawk. P. c. 34. 

It was high treaſon, to have compaſſed the death of 
the father, or uncle of the King. 3 1nfl. 7. 

It one ſubject of this realm, inſtead of having ſum- 
moned another to anſwer in the King's courts, had ſum- 
moned him to appear before the tribunal of a foreign 
Prince, this was high treaſon, 1b:d. | | 

By the 25 Ed. 3. /2. 5. cap. 2. after declaring divers of- 
fences to be high treaſon it is enacted. ** That becauſe 
many other caſes of the like treaſon may happen in time 
to come, which a man cannot think of nor declare at 


preſent, if any other caſe ſuppoſed to be high treaſon, | 


which is not ſpecified above, doth hereafter happen be- 
fore any one of the Juſtices, ſuch Juſtice ſhall not pro- 
ceed to judgment of treaſon until the caſe be Jaid be- 
fore the King in Parliament, and be declared, whether it 
ought to be adjudged a treaſon, or another felony.” 
Nowidhitandiog this clauſe, ſome Juſtices did pre. 
ſume to adjudge certain offences, that are not mentioned 
in this a&t, to be high treaſon : but they were for fo do- 


ing, as it was very fit they ſhould, ſeverely puniſhed, | 


3 Inſt. 22, 23. | | 88-26 
In conſequence of the power given by this clauſe, di- 
vers offences were by different Parliaments declared to be 
high treaſon. 3 [/l. 3, 14, 23» - =, 
As ſome of the acts of Parliament, by which theſe 
were {o declared, were penned 1n general terms ; others 
of them in particular terms; and others in obſcure| 
terms;. and as ſome offences, which had in ſome Pariia- 
ments been declared to be high treaſon, were in other 
Parliaments declared not to be ſo the miſchief, which 
aroſe from the difficulty of knowing what was or was not 
high treaſon, became as great, as they had been before 
the making of the 25 Ed. 3, /t. 5. cap. 2. 
in order to put a ſtop»to theſe, it was by the 1 ar. 
Jt. 1. cap. 1. par. 3. enatted, * That from henceforth 
none aCt, deed, or offence, being by aft of Parliament 
made high treaſon, by words in writing, cyphering, deeds, 
or otherwiſe whatſoever, ſhall be taken, had, deemed, or 
adjudged, to be high treaſon, but only ſuch as be declar- 
ed and expreſſed to be high treaſon, in or by the aCt of 
Parliament made in the twenty-fifth year of the reign of 
the moſt noble King of famous. memory, Edward the 
Third, touching or concerning treaſon, or the declara- 
tions of treaſon, and none other ; any act or atts of Par- 
lament had or made at any time heretofore, or after the 
laid twenty-fifth year of the reign of the ſaid late King 
Edward the Third, .or any other declaration, or matter, 
to the contrary in any wiſe notwithſtanding.” IP 
. The, conſequence. of: this ſtatute is, that no offence is 


the 25 Ed: 3.0. 5. tap. 2. or has been made ſo by ſome 
ſtatute ſubſequent to the firſt year of the ceign of Queen 
ary. TO OT OT, | | 
| And nooffence is to be adjudged high treaſon, unleſs 
it be clearly, and without argument or inference, within 
the meaning of ſome aCt of parliament ; for no ſtatute, 
whereby any offence is declared to be, or made, high 
treaſon, is to be extended to equity. Plowd. 86. 3 Int. 
12, 20, 21. 18 El.c.1. [.r. | 
There can be no acceſſary in high treaſon. Bro. Treaſ. 
19. 3 Injt. 9, 138. H. P. C, 127, 215. 2 Hawk. 
Pl. C. 310. | | 
And it ſeems to be always agreed, that, what would 
have made a man an acceffary before the fa& in any other 
felony, does make him a principal in high treaſon. 
”_ 21, 138. Hawk. Pl. C. 127, 215. 2 Hawk. [Dd 
v0: p on ws | | | 
It has been determined, that the receiving and aiding 
a traitor, after the offence has been committed, does 
not, in the caſe cf counterfeiting the King's money, 
make a man a principal in a high treaſon, Dyer 296. 
Conier's caſe, | | 
But the better opinion is, that the receiving and aid- 
ing a man, who has been guilty of counterfeiting the 
King's money, makes the perſon ſo doing a principal in 
this, as well as in every other ſpecies of high treaſon. 
3 + 13.8. HA. P.C. 127, 2:5. Keb. 33, 2 Hawk. 
. C. 310. Sis | 
By the 7 Ann. cap. 21. par. 1, It is enafted, © That 
after the firſt day of Fuly, 1709, ſuch crimes and of- 
fences, which are high treaſon within England, ſhall be 
conſtrued, adjudged, and taken to be high treaſon within 
Scorland, and that no crimes or offences ſhall be high 
treaſon within Scotland, but thoſe that are high treaſon 
within England.” ae | | | 
The diſtintion of high and petit treaſon was not. 
known to the law of Scot/and; for every offence, which 
was by the law of England petit treaſon, was by the law 
of Scotland, treaſon. 5 Bac, Abr. 109. | 
At this day, an offence, which is in England petit 
treaſon, is in Scotland only a capital offence: it being by 
the 7 Ann. cap. 2. par.-7. cated, © 'That murder un- 
der truſt, which was by the law of Scoland treaſon, ſhall 
for the time be only adjudged and deemed to be a capital - 
offence.” | 4s | I by 


. 1. Wha are in a capacity of being guilty of high treaſon, 
and again/! whom high treaſon may be committed. 
2. Of the different kinds of high treaſon, | 
3. Of petit treaſon in general, and the different kinds of 
peiit treaſon, | %Þ 
1. Hh» are in a capacity of being guilty of high treaſon, 
and againſt whom high pu uh h [true F wm 
Every ſubject, who is within the age of diſcretion, 
may be guilty of high treaſon. 3 [n/?. 4. 1 Hawk. P. 
C2, 35> | | | | 
Na This duty of allegiance to the King is ſo inſepar- 
able AB a'natural born ſubject, that notwithſtandin 
all he can do to renounce it,” and transfer his ſubjeCtion 
to a foreign prince, if he praCtiſes any thing, which 


would be high treaſon in any other perſon, it is ſo in 


him. 1 Int. 129. 1 Hawk. P. C. 35. | 
In ancient times, if a madman had been guilty of any . 
attempt upon the life of the King, it was high treafon. 


3 Infl. 6. 4 Rep. 124. 


But ſince the ſtatute made in the 25th year ot the reign 
of Ed. 3. the words of which are, *+* When a man doth 
compaſs or imagine the death of our Lord the King,” 
it has been held that a man, who is 79 compos mentis, 
is incapable of compaſling or imagining ; and conſequent=- 
ly, that: ſuch a one cannot be guilty of that ſpecies of 
high treaſon, which conſiſts in compaſling or imagining 
the death of the King. 3 [/n/?.6. 1 Hawk. P. C. 35. 

By the 33 1. 8. cap. 20 par, 1. It was za, 
«© That, if any perſon ſhall commit high treaſon, when 
he is of good and whole memory, and after accuſation, 
or-confeſſion thereof, ſhall fall to madneſs, - the treaſon 


i this day. high treaſon, unleſs it is declared tobe fo by 


done by ſuch perſon may be tried in' his abſence ; and 
| | that. 


TR 


that the offender ſhall, if found guilty, ſuffer ſuch pains 
and forfeitures, as if be had been of good and whole me- 
mory, and had been perſonally arraigned.” | 

And par- 2. It was enafted, © That if any perſon ſhall 
be attainted of high treaſon, and afterwards fall into 
madneſs, he ſhall, notwithſtanding ſuch madneſs, have 
and ſuffer execution,” LS : 

But this crucl law was, as it was highly reaſonable it 
ſhould, ſoon repealed ; for the deſign of all puniſhment 
is example, ut pena ad paucos, metus ad omnes, perveniat : 
But when a madman is executed, it is both a miſerable 
ſpeQacle, and an inſtance of extreme inhumanity and 
cruelty ; and the execution of ſuch a man can be no ex- 
ample to others. 3 /n/f. 4, 6. | ; 

The huſband of a Queen regnant may be guilty of 
high treaſon againſt ſuch Queen; becauſe ſhe is, in the 
eye of the law, a diſtin perſon to divers purpoſes from 
her huſband. 3 Inft. 8. | 

And, for the ſame reaſon, a Queen. conſort: may com- 
mit high treaſon againſt the King her huſband. /bid. 

An alien, who comes into the kingdom in a hoſtile 
manner, is not guilty of high treaſon : becauſe he owes 
n9 allegiance to the King. 3 Inſt. 11. 7 Rep. 6. Ld. 
Raym. 1. Salk, 632. 4 | 

But if any natural born ſubject of a foreign Prince 
came at firſt peaceably into the kingdom, and has hved 
here ſome time, he may commit , treaſon : for, as 
he has enjoyed the proteCtion of the King, a local alle- 
giance is in return due from him. 7 Rep. 6. Calvin's 
caſe. 3 Infl. 5, Heb. 271. Ld. Raym. 1. Salk. 632. 
An ambaſſador from a foreign Prince may be guilty of 
high treaſon ; becauſe, as he came into the kingdom in 
a friendly manner, and has enjoyed the King's protec- 
tion, a local allegiance is due from him. 3 nft. 153. 
7 Rep. 6. 1 Hawk. P.C. 35. | 

| The offence of high treaſon may be committed againſt 
any perſon, who is in the aCtual poſſeſſion of the crown, 
a'though ſuch perſon is only King or Queen de fa@s, 
and not de jure: for, as the. lives and properties of the 
people are proteCted by fuch King or Queen, during his 
. or her adminiſtration of the laws, allegiance and ſubjec- 
tion are due in return for this protection. 3 nff.7. MH. 
P.C. 13. 1 Hawk. P.C. 35. 

Nay, it has been held, that, if any offence amount- 
Ing to the crime of high treaſon bas been committed 
againſt a King de fas, and the King de jure afterwards 
comes to the crown, this offence is {till puniſhable as 
high treaſon. 3 bt 7. Bro, Treaf. pl. 10. H. P. C. 

12. 1 Hawk, P. C.36. 

By the 11 HT. 7. cap. 1. it is enafted, © That no per- 
ſon who attends upon the King for the time being, to do 
him true and faithful ſervice of allegiance, or is in other 
places, by his commandment, in his wars, within this 
land, or without, ſhall for the ſaid deed be convicted for 
high treaſon.” | 

And it is in the general true, that the offence of high 
treaſon cannot be committed againſt the perſon who has 
a right to the crown, ſo long as any King de fads is in 
actual poſſcihon thereof: becauſe allegiance is only due 
" the lr. 3 Inſt. 7. H. H. P.C. 101. 1 Hawk. P. 

* JJz JVs | 

Fes indeed reſolved, after the Reſtoration of King 
Charles the Second, that all the ats, which had been done 
to prevent his acquiring the aCtual poſſeſhon of the crown, 
were high treaſon. Kel. 15. The Caſe of the Regicides. 

But this reſolution does not contraditt the doQtrine juſt 
laid down: for it had been firſt reſolved, by the ſame 
Judges, that this Prince, notwithſtanding he had been for 
ſome years hindered from exerciſing the regal power, had 
been all that time King de fads, as well as King de jure; 
and it is certain, that no other perſon had, during this 
time, been in the aCtual poſſeſſion of the crown. Ke!. 
15. 1 Ke. 35, 454+ 1 Hawk, P.C. 36. 

The crime of high treaſon may be committed againſt 
the perſon on whom the crown rightfully deſcends, be- 
fore he or ſhe is crowned ; for it has been determined, by 
all the Judges, that the corronation of a King or Queen 
is only a ſolemnity. 3 In/t. 7, Watſon's caſe. H. P. C. 
12. 1 Hauk, P. C. 36, | 

8 


2:4: ©; 
As there would moreover be a failure ' of Juſtice, ;s 
there was not always a perſon, in whoſe naine the % 
may be adminiſtered, it is a maxim of law, that the 
King never dies; and conſequently high treaſon may be 
committed againſt a King before his proclamation : for 
he becomes King immediately upon the death of the Per= 
fon to whom he ſuccceds. 3 /nſt. 7. 1 H, H, P,q 
IOI, I HawKk. P. GC. 36. l 


But if the perſon, who is next heir to the crown, is 
of the Romi/h religion, or has married a papiſt, the crine 
of high treaſon cannot be committed againſt ſuch per. 
fon ; for by the 1 JF. & 7. jt. 2. c. 1. par. g. It is 
enacted, ,** That every perſon, who is or ſhall be recon. 
ciled to, or hold communion with, the fee of the church of 
Rome ; or ſhall profeſs the popiſh religion ; or ſhall mar. 
ry a papiſt ; ſhall be excluded, and be for ever incapable 
to inherit, poſſeſs, or enjoy the crown and government 
of this realm, and J/reland, and the dominions thereuntg 
belonging, or any pait of the ſame; or to have, uſe, 
exerciſe any regal power, authority, or juriſdiction, within 
the ſame; and, in all and every ſuch caſe or caſes, the peo» 
ple of theſe realms ſha.l be, and hereby are, ablolved of 
their allegiance,” | | 


2. Of the diffirent kinds of high treaſon. 

By the 25 Ed. 3. cap. 2. par. I. It is declared to he 
high treaſon, when a man does compals or imagine the 
death of our Lord the King, or the Queen his conſort, 
or of their eldeſt fon and heir ; and thereof be provably 
attainted of overt deed, 7 

This clauſe does not expreſsly mention a Queen reg. 
nant ; but the conſtruction has been, that ſuch a Queen 
is within the meaning of the words ** our Lord the King.” 
3 1n/t. 7. H. P.G. 12. 1 Hawk. P.C, 36. 

The huſband of a Queen regnant ſeems to be with-= 
in the meaning of the words, in this clauſe of the Queen 
his conſort : but, as he is not within the letter of them, 
it has been held, that it is not high treaſon to compaſs 
” —_— his death. 3 fe. 7. A. P. C. 12. 1 Hawk, 

. C. 36. | 

This clauſe does not extend to any Queen dowager ; 
for although ſhe retains the title of Queen, ſhe is not the 
conſort of a King regnant. 3 /n/t.8. 1 H. 1H. P. C. 
124 1 Hawk. P.C. 37. 
And if the wife of a King regnant is divorced @ vin- 
culo matrimonii, it is not high treaſon to compals or ima- 
gine her death, becauſe ſhe ceaſes to be his conſort. 3 
Inſt. 0. I H. H. P. Ge 124. p 
If the elder ſon of a King or Queen regnant dies, with- 
out leaving any iſſue, during the life of ſuch King orc 
Queen, this clauſe extends to the next fon ; becaule he 
thereby becomes the eldeſt fon and heir. 23 1». 8 H. 
P. C. 12. 1 Hawk, P.C. 37. 

But it has been doubted, whether, if the eldeſt fon 
of a King or Queen regnant dies, during the life of ſuch 
King or Queen, and leaves ifſue a ſon, it be high trea- 
ſon to compaſs or imagine the death of ſuch fon. 1 H. 
H. P. C. 125, 126. | | 

It is ſaid, that the eldeſt daughter of a King or Queen 
regnant is not within the meaning of this clauſe. 1 tl. 
H. P. C. 126, 127. | | 
| In one book this difference is taken, that this clauſe 
does not extend to a collateral hew apparent ; who is only 
proclaimed heir apparent, but that, if ſuch collateral heir 
apparent is declared to be heir apparent, by an aft of 
Parliament, it extends to him. 3 [n/t.g. 

But in another book it is doubted, whether any colla- . 
teral heir apparent is within the meaning of this clauſe. 
i H, H. P. C. 125. | | | | 

As the words in this clauſe compaſi or imagine do im- 
ply a deſign, it follows, that the taking away the life of 
the perſon included therein is not high treaſon, unleſs it 
be accompanied with ſome circumitance of deſign. 3 
Inſit. 6. 1 Hawk. P. C. 35. 
And before the making of this a& it was held, in the 
caſe of Sir Walter Tirrel, who thot an arrow by which 
HFilliam Rufus was killed, that the taking away the life of 
"on prince, by the accidental glance of ſuch arrow w33 
not high trealon. 3 [n/f.6. 1 Hawk, P, C. 35: Bat 
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| But: wherever any delign upon the life of one of the 
perſons comprehended in this clauſe is manifeſted by an 
overt act, .this, although ſuch deſign is not afterwards 
carried into execution, is high treaſon; for the words of 
the ſtatute are doth compaſs or imagine. | 

If divers meet to conſult the deſtruftion of the King, 
- this is, in every one of them, an overt a&t of compal- 

fing or imagining his death. 3 /n/t. 12. 1- Ann, 104. 
Kel, 17, 21. 1 Hawk. P.C. 56, s | 

' Nay, the knowledge of a deſign to deſtroy: the King, 
if accompanied with any circumſtance of affent, or ap- 
probation, is an overt aCt of this ſpecies of treaſon. ' 3 
Inſt, 14. H. P. C.127. Kel. 17, 21, 1 Hawk. P.C. 
$, 506. 
"if : man, knowing that a meeting is to be held to 
conſult the deſtruQtion of the King, goes to ſuch meeting, 
this, although when there he ſays nothing, is evidence of 
his aſſent to, or approbation of, the traiterous intention. 
Kel. 17, 21. The caſe of the Regitides. 1 Hawk. P, 
C. 56. 

if a man, who has once been accidentally preſent at an 
aſſembly to conſult the deſtruction of the King, goes a 
ſecond time to ſuch an aſſembly, this is alſo evidence of 
his aſſent to, or approbation of, the traiterous deſign. 


Kel. 17. 21. The caſe of the Regicides. 1 Hawk. P. C. 56. | 
Many other aCts, belides ſuch in which the deſign, in|G 


the firſt inſtance, 1s to take away the King's lite, are 
overt acts of this ſpecies of treaſon. | 

If a man incites a foreign prince to invade the realm, 
this is an overt act of compatlling or imagining the King's 
death ; becauſe it has a dire and natural tendency to 
bring his life into imminent danger. 3 /-/t. 14. H. P. 
C. 13% Dyer 238, 1 Hawk. P. C. 35. 


The aſſembling of men, with an intention of com- | 
pelling the King to comply with a certain demand is, for | 


the ſame reaſon, an overt aCt of this ſpecies of treaſon. 

Infl. i2. H. P.C. 13. Kel. 21. Moor 621. 

It divers perſons are#afſſembled for the purpoſe of im- 
priſoning the King, this is likewiſe an overt aft, in 
every one of them, of compaſling or imagining his death : 
becauſe it is very likely, that ſuch impriſonment will end 
y his death. 3 {n/t. 6, 12, HF. P.C. it. 1 Hawk, 

. C. To : ; 

It = been doubted, whether an aſſembling of men, 
_ with a deſign to depolſe the King, is an overt aCt of this 
ſpecies of treaſan ; becauſe it is faid, there may be a de- 
Gn to depoſe the King, without intending to take away 
his life, Bro. Treaſon. pl. 24. | 

But it ſeems to be the better opinion, the aſſembling of 
men, with ſuch deſign, is an overt aC& of compaſling or 
imagining the King's death : becauſe, if this deſign is 
carried into execution, the death of the King will in all 
probability be the conſequence thereof. 3 1n/t. 6, 12. 
As G. 11. 2 Pentr. 316, 1 Mod. 322. 1 Hawk. 

. Ce 35s 

Cie Chief Juſtice was of opinion, that the levying 
of war againſt the King is not an overt aQtof compaſling 
or imagining the King's death ; for that ſuch levying of 
war, which is by this ſtatute declared to be one diſtin 
ſpecies of high treaſon, can never be an overt act of an- 
other ſpecies of high treaſon ; becauſe, if it ſhould be 
held ſo to be, two diſtinCt ſpecies of high treaſon would 
be confounded. 3 Inft. 14. 

But it has been reſolved, by all the Judges, that, al- 
though perſons do aCtually levy war, ſo that they may be 
indicted for the treaſon of levying war, they may never- 
theleſs be indited for compaſling and 'imagining the 
King's death, and that ſuch levying of war may be laid 
as an overt aCt of the compaſling or imagining. MKe/. 
20, 21. The caſe of the Regicides. 

And in this caſe, beſides expreſsly denying what is laid 
down in 3 Jn/t. 14. to be law, it is ſaid, that, what is 
| there Jaid down, is: contrary to the caſes of Lord Cob- 
ham and the Earl of Ex, which are cited by Coke, 
Chief Juſtice, but two pages before ; in the laſt of which it 


- bad been held, that the gathering men together, with a: 


defign to compel the Queen to comply with certain de- 


mc, was an overt act of compaſling or imagining her 
t . | | 


Vor. Il, Nv» JT, 


TR. -£ 
But, perhaps, upon conſideritg the two paſſages, they 
will be found quite conſiſtent 
The deſign, in this caſe of the Earl of Efe#, was to 
get the Queen into the power bf the petſons aſſembled. 
3 1nfl; 12. 
But in the other paſſage Coke, ' Chief Juſtice, ' only 


ſpeaks of levying a war againſt the King generally. 
3 inſl. 14. | {$9761 


; Now | whether both - theſe propoſitions, that a levying 


a war with a deſign againſt the perſon of the King is ah 
overt att of compaſling or imagining his death, and that 
a levying a war againſt the King generally is not ſo, are 
or are not law, there is certainly no contradiftion in 
them, 5 Bac. Abr. 113. 5 

_ And it may be fairly inferred, from what is laid down 
2 two modern books, that both theſe propoſitions are 
aw, 

In one of theſe it is ſaid to have been reſolved, by the 
Court of King's Bench at a trial at bar, that a conſpiracy 
to levy war in order to depoſe the King, which is the 
civil death of the King, is an overt a&t of compaſling 
or imagining his death; but that a conſpiracy to levy wac 
generally is not fo, becauſe there may be ſuch a levying 
of war as is treaſonable, without any intention of de- 
poling the King. 11 Mod. 322, Done's caſe, Mich. 2 
£0. I, | 

Mr. Serjeant Hawkins, in ſpeaking of this point, uſes 
theſe words, * It has been adjudged, that the levying a 
war againſt the King's perſon, or the bare conſulting to 
levy ſuch a war, is an overt aCt of compaſling or imagin- 
ing his death: but he does not ſay, that the levying or 
conſulting to levy, a war againſt the King generally, is 
ſo. 1 Hawk. P. C. 38. __ 

It ſeems to be agreed, that the publiſhing of written 
or printed words may be an overt aCt of compalling or 
imagining the King's death, 

And it has been held, that the printing a book, con- 
taining treaſonable poſitions, and ſending it in a box to 
the King, 1s a publication of ſuch book. 2 Ro/!. Rep. 
88 Willkams's caſe. | 

If any words in writing or print are publiſhed, which 
have a dire& tendency to alienate the affeftions of the 
people from the King, ſuch publication is an overt aCt of 
compaſling or imagining his death; becauſe this will in 
all probability be the conſequence thereof. Dyer 298. 
2 Roll. Rep. 89. 1 Hawk. P. C. 36« 

The publiſhing a printed book, or ſending a letter, 
to incite a foreign prince to invade the realm, is an overt 
aCt of this ſpecies of treaſon ; for, if an invaſion is made, 
-v 9% life would be in danger. 23 Inf. 14. #: 
GC. P.13. 

If ok is publiſhed, in which it is aſſerted, that it 
is high time for the people to take the government into 
their own hands, and that it is an honourable and con- 
ſcientious aCt, to caſt off their allegiance and put the 
King to death, this is an overt aCt of compaſling or ima-. 
gining his death. Kel. 22, 23. Twyne's caſe. 

It has been held, that to publiſh, in writing or print, 
a prophecy of the King's death is an oveit aft of this 
ſpecies of treaſon. 2 Rol. Rep. 88, 8g. MWilliam!'s caſe. 

But in another book it 1s ſaid, that to prophecy the 
King's death does not ſeem to be an overt aCt of this 
ſpecies of treaſon. 1 H. H. P.C. 108. EE, 

And it is laid down, that to calculate the King's na- 
tivity 1s not an overt a&t of compaſling or imagining hrs 
death. H. P. C.11. 1H. H. P. C.1n08. | 

It has been held, that the writing of words, which 
contain a treaſonable poſition, does, although the ſame 
are never publiſhed, amount to an overt aCt of compaſhng 
or imagining the death of the King : for that ſcribere e/t 
agere. 2. Roll, Rep. 82. Williams's caſe, 

But it ſeems to be the better opinion, that the writing 
of ſuch words, does not, unleſs the ſame are publiſhed, 
amount to an overt aCt of this ſpecies of treaſon ; be- 
cauſe they may have been written merely by way of 
amuſement, and without any traiterous deſign. Cro. 
Car. 125, 1 Hawk. P.C. 38, | 

It is Jaid down in ſome books, that the bare ſpeaking of 


words can never be an overt aG} of compaſling or imagin- 
Do 8U | ing 


T3 | 


ing the King's death/; and, :from the ſpecial aQts of par- 

liament made at different times after 25 Ed. 3. ft. 5. c. 4. 
to attaint'perſons guilty of ſpeaking treaſonable wards, 
It is inferred, that ſuch words were: not an overt act of 
 compatling or imagining the King's death, within the 
meaning of this ſtatute 3 for that, if they had been fo, 
| Tuch ſpecial a&t would have quite. been nugatory. 3 [»/7, 
14, 3%, 140% 1H. H.P.C. 111, 112, 

It ſeems to 


* 


be the better opinion that, words alone 
may, in ſome caſes, be an overt aCt of this ſpecies of 
treaſon; for that words are the molt natural way of @x- 
reſſing the imagination of the heart. St. P. C. 2. 
Yel. 107. Kel. 13. 1 Lev. 57. Salk, bZt. 3 Mod. 35. 
i Hawk, P. C. 39, 40. | Boy. 
'Fhe ſpeaking of any words, which plainly ſhew7 a 
.deſign to take away the King's life, is an overt a&t of 
compaſling or imagining his death ; although ſuch deſign 
| be future or conditional, or both future and conditional. 
St. P. C. 2. Yel. 107. Kel. 13. 3 Mad. 55. 1 Hawk, P. 
"#1 | | 
Theſe words, If I meet the King, I wil] kill him, 
have been held to be an overt act of this ſpecies of trea- 
ſon. 1 Lev. 57, Alcect's caſe. | 
It has been determined that theſe words, The King, 
being excommunicated by the Pope, may be depoſed and 
killed by any whatſoever, which killing is not murder, 
are an overt aCt of this ſpecies of treaſon. 1 Rull, Rep. 
i185. Owen's cafe, IT 
And it was ſaid by Het, Chief Juſtice, that it is not 
neceſſary, that the words ſhould in ſuch caſe be exprets; 
for that any words, provided the jury are plainly and 


T--R | 


Sg Correſponding with the late: King Fame. of .” 
ab nk T7 5 hoes id3- 1 hong made trealon, 
, Correſponding with'the Pretendery: 14 17. + 
feft. 2 /; F-03+ © 5: 4 \ 3 01- £548 F. 3 18 g 1 Cas 3: "Jo 
To compaſs the death of the Princeſs 4 ; 
c. 6.'j. 15. b mh 13.94 


Endeavour 
Co 17-/. + | | 
Officers or ſoldiers beyond 
enemies, :2 & 3 Ann. c. 2.ſ 24. 
Raiſing ' mutiny, diſobeying or reſiſtin 
ſea, felony; 2 & 3 Ann. c. 20. /. 35. | 
ji Offences may be tried in K. B. 2.6 3 Ann. co 9 
(Jeet. 30: TED 
Wriuing in deferice of the Pretender's claim 
fon, 4 Ann. c. 8. 6 Ann. c. 7. 
Treaſon to purſue the depoſing the King, 
certain aCts, 21 Ric. 2. 3, 4y &c: 
For teveral old condemned opinions relating to treaſon 
m__— ch py ſee21 R.2.c. 11. 2 H.4.c, 
othing ſhall be adjudged treaſon but as wa: f 
by the ſtatute of Fd. A, : Fe 4. c. 10. IR 
Clipping, waſhing, &c. of money, treaſon, 3H 5.<.6 
Eſcape of priſoners committed for ſuſpicion of treaſon 
declared to be treaſon, 2 H. 6.c. 17. 
Serving the King for the time being incurs no forfe;. 
ture, I ? , (7 
Wilful poiſoning made high treaſon, 22 17. 9. 9. 
Practifing 2gainit the eſtabliſhment of the ſuccetl; 
made treaſon. 26 #. 8. c. 22. /. 8. 
- Other offences declared treaſon, 26 H. 8. , 


| 


ing to hinder the ſucceſſion, t' Ay, fo. 2 


\ 


ſea, correſponding with 


| 


g oflicers beyon 


made trea- 


or to repeal 


on 


13/2 


| 


clearly ſatisfied, from the tenor of them, that the ſpeaker 
' has been engaged in a deſign upon the King's life, are 


2.8 11. 3, c. 18, ; 7 
Benefit of ſanCtuary taken away in caſes of high trea. 


an overt a&t of compalling or imagining his death. 4\ſon, 26 H.8. c. 13./. 3. 5& 6 Ed. 6. c. 11. /. 6, ex- 


Stat. Tri. 720. Lowic's caſes 

But it ſeems to be agreed, that, if the words ſpoke are 
only in contempt, or in diſgrace of the King's perſon, 
as if they charge him with ſome perſonal vice, or with 
ſome perſonal defeCt, ſuch words are not an overt act of 
 compaſſing or imagining his death. Cro. Car. 125, Pine's 
caſe. 1 Hawk, P.C. 39. | 

Tt has been held, that to fay the King is a baſtard, or 
to ſay another perſon has a better title to the crown than 
him, is an overt aCt of this ſpecies of treaſon ; becauſe | 
3t diſcovers the mind to be traiterous. Yel. 107. 2 Roll. 
Rep. go. Palmer 426. | | 

But the better opinion is, that no looſe words, which 
are ſpoken without reference to an aCt or deſign, do 
amount to an overt aCt of compaſling or imagining the 
King's death : becauſe it is not certain, that the ſpeaker 
| has any deſign upon his life. Salk. 631, Charnx«&'s caſe. 

1 Hawk. P. C. 39. 7 | | 

To pray that God ſhould ſhorten the Queen's days, 
1 & 2 P. & M. c. g. certain praCtices againſt King | 
Philip made treaſon, 1 & 2 P.& Mc. 10. importing 
counterſeit foreign coins made treaſon, 1 & 2 P. & Md. 
c. 11. impugning the Queen's title, &c. x El. c.5.. 
| Second refuſal of the old oath of ſupremacy to be pu- 
niſhed as high treaſon. 5 Fl. c. 1./. 11. 

Clipping and impairing money made. treaſon, 5 E!. 
Cc. II. | 
. Certain -offences by words, &c. made treaſon during 
the life of Queen Elizabeth, 13 El. c. 1. 

Treaſon for popiſh prieſts to remain in the kingdom, 
or for perſons in popiſh ſeminaries not prieſts, not to re- 
turn and ſubmit, &c. 27 El. c..2, fo 3, 5+ 

Reconciling any perſon, or being reconciled to the ſee 
of Rome, putting in uſe the Pope's bults, &c. made trea- 
ſon, 13 El. c. 2. 23 Eliz. c. 1. 3 Jace 1.c. 4. ſed. 
22. 

Conſpiring to enlarge priſoners committed for treaſon, 
14 El, C. 2» ; 

No palt attainder to be reverſed aſter execution, 28 or 
20 El, c. 2» | | 

_ Certain offences by words made treaſon, during the 
life of King Charles 24, 13 Car. 2. fl. I. c. 1. 


Correſponding with enemies, 3 1. & MM. c. 1 3 3 i 


« 


tended to natives of Scotland, 7 Ann. c. 21. [« 5, 
Counterfeiting the ſign manual, or privy lignet, made 
high treaſon, 27 H. 8.c.2. ER 
A repeal of all treaſons ſince 25 Ed. 3. 1 £4. 6. c. 12, 
/« 2. with exceptions, /. 8. 
Preaching, &c. againſt the King's title, the third of- 
fence, 1 £4, 6. c. 12./. 6. repealed, 1 2. /?. 1. c. 1. 
High treafon to deny the ſupremacy, 1 £4. 6. c. 12. {9 
To interrupt the ſucceſſion of the crown, 1 FE. 6. c. 
i144 hg i 
The third offence of affirming that the King is a here- 
tick or uſurper made treaſon, 5 & 6 E4. 6. c. 11. re- 
pealed 1 Mar. fl, le. 1. : | 
With-holding the King's caſtles or ſtores, E7;. made 
treaſon, 5 & 6 Ed. 6.c. 11. /. 5. 14 El. cn. 
: It _—_— high treaſon to counterfeit coins current 
ere, or the Queen's ſign manual, privy fienet or prir 
ſeal, IT : Tr bs. ey 


3+ Of petit treaſon in general, and the different kinds of 
petit treaſon, _ 

Wherever a wife murders her huſband, a ſervant his 
maſter or miſtreſs, or an eccleftaſtick a prelate, or to whom 
he owes obedience, every one of theſe offences is petit 
treaſon, 7. P. C. 23, 24. 1 Hawk, P. C. 8, 88. 

As every petit treaſon implies a murder, it follows that 
the mere killing of a huſband, maſter or prelate, is not 
always petit treaſon ; ſor, if there are not ſuch cir- 
cumltances, in the cafe of killing one of theſe perſons, 
as would have made it murder in the caſe of killing any 
other perfon, it does not amount to this offence. #, P. 
C. 24. 1 Hauk. P.C. 88. | 

And if, upon an indiQtment for petit treaſon, the kil:- 
ing appears to have been upon ſuch a ſudden proveca- 
tion, that it would, in caſe the faft had been commircte4 
by a ſtranger to the perſon killed, have amounted only to 
manſlaughter, the jury may acyqit the perſon indicted ot 
the petit treaſon, and find him guilty of manſlaughter, 
i. H., P. C. 378. I EOS 

Some offences which are not mentiongd in the 25 #1. 
3- ft. 5. c.2. were before the making of this itatute pe- 
tit treaſon, 1 Hawk, P. C. 87. | banc. © 

If a woman had procured a ſtranger to murder her 
huſband, this, although ſhe ;was not preſent at the per- 


4 Ann. c. 14. 1 | 
Repairing to France, 3 W, & M.c. 13. 9/3. c. 1. 
4 


petration of the murder, was petit treaſon. 3 [n?%. 20. © 
2 #99 0s. A007: o 


21K] 

| It was allo, petit treaſon ſor a ſervant. t9 counterfeit 
the ſeal of bis matter. - w__ EC PIArAGUST we; EVE 
' By the 25 £4. 3-/t 5. 2+ after declaring: divers, 
offences to be petit treaion, 1t 1s enacted, £* That, i be- 
cauſe many other caſes of the like treafon may happen 
jn time to Come, which a man cannot think of or  de- 
care at prefent, if any other caſe, ſuppoled to be treaſon, 
which is not ſpecitied above, doth hereafter-happen pears! 
any one Qt the Juſtices, tuch Juſtices ſhall not proceed to' 
judgment of treaſon, until the caſe be laid before the-King| 
and Parliament, and it is declared whether ,1t,ought t0 be 
adjudged a treaſon or other felony ? Fe] 
it dozs not appear, that any offences were, in conſe-. 
quence of the power given by this clauſe,” declared 1n 
parliament to be petit treaſon, Pe: | 
And by the firit of Mar. fl. 1. cap.: I. par. 3. the 
power 1itlelt 1s taken away, it being thereby enacted, 
* [hat no act. or oifence, thall be taken, had,; ,deemed or, 
adj\dged, to be. petit treaſon, but only ſuch as be declar- 
ed and expicited to. be 'petit treafon,' in or by the att of 


Parliament, made in_the 25th year of the reign of the | 


molt nobic King of famous memory, King Edward the 
Third, touching or concerning treaſon or the deciaration | 
of (reaſon,? | (n E231 
As no offence has been by any ſtatute ſubſequent to. 
this made petit treaſon, it follows, that no offence 1s at 
this Cay petit treaion unleſs it_is one of thoſe, which is 
by the 25 £4. 3 /0. 5. c. 2. declared t5 be fo. 
And no offence 15 to be adjudged petit treaſon, unleſs 
it 1s clearly, and without argument or inference, within 
the meaning of this ſtatute ;, for a ſtatute (declaring any, 
vitence to be trealon, ought not to be extended by equity. 
Plowd.. $6.3-:Infle 12; 2k. 18s Elz. & fe 37 Oo 
The diſtinction of high and p*tn treaſon was not 
known to the law of Scotland : tor every ottence, | which 
was by the law of Zrgland petit treaſon, was by the law 
of $c:t/and treefon. : | 
At this day, an offence, which is in England petit: 
treaton, is in Scot/and only a capital offence : it being 
by the 7 Any. cap. 21s pare Je, enacted, © That murder 
under truſt, which was by the law. of Scatland treaſon, 
thail for th! time to come be only adjudged and deemed 
to be a capital ofience.% _ NL 00 OWING | 
There may be an acceſſary, either beſore or after the 
fact, in petit treaſon. 3 nfl. 20, 21, 138. 
Atthe Common: Law, an acceſlary to this offence, be- 
fore tae fact, was intitled to the benefit of the clergy. 


But by the 4 & 5 Ph. & ar. cap 4+ par. 1. "itis} 


enaCted, * 'hat if any perſon, aſter the. firſt day of 
 4Jarch next coming, ſhall maliciouſly command, hire 

or countel, any perſon to commit or do any petit treaſon, 
every ſuch offcnder ſhall not have the benefit of the 
clergy.” 

It is by the 25 Ed. 3. flat. 5. c. 2. declared to be petit 
treaſon where a wiſe flayeth her huſband. ; | 

If 4, who is married to B. during ſuch intermarriage 
has been married alſo to C this laſt woman, although ſhe 
1s to ſome purpoſes a wife de fails, 1s not a wife within 
the meaning of this clauſe ; becauſe the ſecond marriage 
was zpjo fa#to void. 1 H. H. P. C. 381. 

If a woman, after having been divorced cauſa adulteri: 
vel ſeviie, murders the man from whom the ' was di- 
vorced, this is petit treaſon : for as a divorce for either 
of theſe cauſes does not, by the law of England diſſolve 
ae vinculum matrimnit, the continues to be his wife. 
. Ia, . 
But, a woman, who has been divorced 'cauſa conſan- 
guinitatis ve pr econiratius, cannot be guilty of this of- 
tence ; becauſe the vincu!lum matrimonit' is diflolved by a 
Gvorce of cither of theſe cauſes. bid. | | 

If a wife procures a ſervant to kill his maſter, ſhe is, 
although the fa&t be committed in her abſence, - guilty as 
an acccllary to petit treaſon, 3 Inf, 20, HH. P.C. 25. 
a1 Hawk, P.C. $8. | | 

Bur, if a-wife who has procured a ſtranger to kill 
her huſband, is abſent when the fact is perpetrated, ſhe 
1s only as an acceſſary to murder : . for the principal is 
only guilty of this crime; and the maxim is, Acce//arius 


LY q 


. 


| to kill herohafbandy was»! 


| Plawd. 86. - 1 Hawk.-P.Q. 88. 
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| ff a wife: however: after, having'\procured"a Rranger 

qe ig with futh/fran- 
ger in the houſe:wherenv the murder was' committed, 
ſhe is, although ſhe was not in (h©F@dAICAEtHE titne bf 
the perpetration thereof, guilty of petit treaſon i for, as'the 
murderer was, iinithigieaſt, embotdened,) by! the expecta- 
tion ob having hertimmediate affiftance,-f'1th& fathe Hd 
beemwanted;! io icommitthe: crime, 'ſhe'is it judginent 
-of law,noasimuch” 4 pfiticipal,” as | if *ſhe! Had" © \ by, 
with a weapon'in her hand, 'ready'to Tecond' him. © Moor 
gi. H. P. Cuz, bin: Hawk) PC. 88, 
If a ſtranger and a wife are both principals in the mur= 
der of. her huſband, the wife'is guilty 6f petit treaſon, the 
firanger of. murder only. 42+/nft;\ 40, H. P.-C. 25.1 
Hawk Pt C. 88. nu elag O09 32G, aL Ws. 
Bart if\a wife. kills her bhuſbahdiby the procurement of 
a; ſtranger, 'the | latter- ſeems to: be guilty as acceſſary to 
petit treaſon. 1 Hawh. P. C, 88; ' — es 
By the 25 Ed. 3. /*, 5. c. 2. It is declared to be petit 
treaſon, where a ſervant ſliyeth his maſter. | 
' The murder of his miſtreſs, or of his maſter's wife, 
by a ſervant, has been adjudged to'be'petit treaſon. Nei- 
ther of: theſe caſes is indeed within the letter thereof : 
but-both.of them are clearly within the: meaning of this 
clauſe; for the: word maſter ſignifies any' perſon, to 
whom another ſtands related as a ſervant. 3 Tn/t 20- 


£3.90. 


-— 


If a-child kills his father, or his mother, this, al- 
.though it- be -a'much more heirious -crime, 1s not petit 
treaſon : becauſe it is not a caſe» provided againſt by this 


|-ſtatute ; and the Judges are reſtrained, by an expreſs clauſe 


therein, from interpreting it a ſimili,' or a minore ad Majus. 
_—_ 86. 3 1lnft. 20, 22,23 H.P.C. 24. 1 Hawk. 
But if a child, who ſerves this father, or his. mother, 
for meat, drink, cloaths, or wages,' murders fuch father, 
or mother, this is petit treaſon.' 3 it. 30. 'H:'P. C. 
24.1 Hawke PÞ. C. 87, : JIHITTI 256354 29) oi Bf HE BUD 21 
A ſervant, after having quitted his maſter's ſervice a 
year, killed the perſon who had' been his maſter. - This 
was adjudged petit treaſon ; becaufe it appeared that the 
crime was committed in conſequence of malice conceived 


| againſt the perſon killed while the murderer was in his 


ſervice. Bro. Coron, 116. Plowd, '2066 
H.P.C. 23. 1 Hawk. P. C, 88. OV ot 
It has'been juſt now ſhewn, 'in'treating of that ſpecies 
of: petit treaſon, which conſiſts in the murdering of a 
huſband by his wife, in what caſes the wife is a principal 
in, or acceſſary to, petit treaſon, or an acceflary to mur- 
der only. KL OS yr fy | 
It is in this place ſufficient to ſay, without repeating 
them, that any circumſtances which would in the caſe of 


pts 3 Inft. 2D. 


FF 


| a wife have made her ſo, does in the caſe of a ſervant 


make him a principal in or an accefſary to petit treaſon, 
or an acceſlary to murder only. 5 Bac. Abr.:136. _ 
By the 25 Ed. 3. ft. 5. c. 2. Itis declared to be petit 
treaſon, when a man ſecular or religious, flayeth his pre- 
late to-whom he owes obedience. 
If an ecclefiaſtick, - who: enjoys a'benefice in the dio- 
:ceſe of 4. within the province of B flays the archbiſhop 
of the province of B. this, although he is not the im- 
mediate ſuperior of ſoch ecclefiaſtick, 'feems to, be petit 
wm TEE RATE 
If a churchman hold two benefices in different dio- 
ceſes; it is petit treaſon to murder the biſhop of ' either 
of theſe, becauſe a canonical obedience is due to both of 
them. Ibid, = Sdn mg yo Reo x ; 
And it has been laid down, that if 'an eccleſiaſtick 
ſlays the biſhop who ordained him this is petit. treaſon, 
although he does not enjoy any benefice, or cure of ſouls, 
within the dioceſe of this biſhop ; 'becauſe he profeſſed, at 
his ordination, a canonical obedience to ſuch. biſhop, 
Ibid. | { Ee 
. Por more learning 
Treaſon. 


on this ſuljef?, fee 5 Bac. Abr.” tit. 
ths 


| Treaſure,” {The/anyas)- Signifies riches and weal 


þ4 


and 


 && 
. and ab[the-King's treaſure i8\the. ſinews. of war: and: the 
onour ant}; ſafety of ;the King, in tifnelof. .peace,” firmas 
\ mentufn bells: (5 ornamentum pacts. 3.1 if- any mine of : baſe 


- metal, be found-in any grouhd,:.it belongs to the lord of|- 


the ſoil ;, but if it be of gold ar ſilver it appertains to the 
'\King, in whoſe ground ſoever they 'be/found. Cywe!!, 
ih HR nininnr figegu a natiag oor otros 06; Te 
. Treaſurer, (Theſawrarivs) Ts an; officer-to whomithe; 
treaſure. of{ another 1 is dammitted toibe) kept; / and truly. 
-diſpoſeg;qf; :, the. chiefeſt, of. theſe with us i3/the ereafurer 
_of England, who is a Loxd by his office, and one» of the 
greateſt men of the land, under whoſe charge and. govern-' 
ment 1sall the Prince's wealth contained in the Exchequer, 
as alſo the clerks of all officers any way employed in the 
collecting of the impoſts, tributes, or other revenues be- 
Jonging to the crown. Smith,. de, Reps: Anglor.: lib. 2. 
cap. 14. See more belonging to this office, 20 £. 3, b. 
31 H, 6, 5+: 4'E« 44 5. ' 17 Ei 4, 5. 21H. 8.20. 
and 1 E.6. 13. 'This high-officer bath by virtue. of his 
| office, the nomination of all eſcheators yearly throughout 
England, and giyeth the places of all cuſtomers and 
| ſearchers in all the ports of the realm, with divers 
_ other matters, &c, There is alſo the treaſurer of the 
| King's. houſhold, who is of the Privy Counſel, and, in 
the abſence. of the /feward of zhe King's houſhold, hath 
power with the comptroller and fleward of the Marfhalſea, 
without commiſſion to hear and determine treaſons, miſ- 
| Priſions of treaſon, murder, homicide and bloodſhed com- 
mitted within the King's palace. Szaundf. P!. Cor, lib. 
3. cap. 5. In We/Im. 2. cap. 1. there is mention of the 
treaſurer of the og wo treaſurer of the navy or war. 
27 E. 3. ſtat. 2. cap. 18. 35 Eliz. cap, 4. treaſurer oj 
the Ke, chamber, 26 H. 8. 3- 33 H. 8.39. wel 
ſurer of the King's wardrobe. 15 E. 3. flat. 1. cap. 3. 
25 E. 3. fiat. 5. cap. 21. whoſe office you have well ſet 
_ out in Fleta, lib, 2.cap. 14. Treaſurer of the county for 
| Poor ſoldiers. 25 El. c. 4 And moſt corporations 
through the kingdom. have an officer of this name that 
receiveth their rents, and diſburſeth their common ex- 
pences, and is of great credit among them, Cowell, edit. 
' Sreakirir in Cathedzal Churches, A dignitary who 
was to take charge of the. veſtments, plate, jewels, 
relicks, and other treaſure of the ſaid church. But at 
the time of the reformation, when ſome who abhorred 
idols did commit faccilege, and took away. the infinite 
treaſure of cathedral and conventual churches, then the 
office was extinguiſhed as needleſs in ſome churches, as 
York, Lincoln, Hereford, but ſtill remaining in Saliſbury, 
Londen, &c. Cowell, 1727. | v4. 
Treaſurer of the County, T'o be choſen by the Juſ- 
_ tices of the Peace, 43 Ez. c. 2. Se. 14. See Tounty- 
rate. | T | | 
Treaſure-tcove, ( Theſaurus inventus,) Signifies in 
our Common Law as it does in the Civil, YVeterem depo/i- 
tionem pecunie, cujus non extat memoria, ut jam dominum 
non habeat, with which definition Bran agrees : and 
though the Civil Law give it to the finder, according to 
the law of nature, yet the law of England gives it to the 
King by his prergogative, or to ſome other who claims by 
the King's grant, -or by preſcription, as appears, Bra#. 
ib. 3. traft, 2. cap. J. num. 4. The puniſhment for 
concealing treaſure found, is 'impriſonment and fine, 
Staundf. Pl. Cor. lib. 1. cap. 42. Fitzherb. Abridgment 
pag. 187, But if the owner may any ways be known, 
then it does not belong to the King's prerogative. Brit- 
ton, cap. 17. ſays it is every ſubjects part, as ſoon as he 
has found any treaſure in the earth, to make it known 
to the coroners of the county, &c. See Kitchen, fol. 40. 
anno1& 2 P. & M.c. 15. This was anciently called 
findaringa, of finding the treaſure. Leg. Hen. 1. c. 11. 
gee bf fel. 132, and 20 Vin. Abr. 414. Gs 
reaſury, HSignifies ſometimes the place where the 
King's treaſure is repolited ; and at other times the office 
of treaſurer. Cowell, edit. 1727. 
Trebuchet, (Terbichetum,) A tumbrel, or cucking 
tool. 3 Par. Inft. fol. 319. See Tributh. 
| It is alſo a great engine to caſt {tones to batter walls. 
Matt. Parif. 1246, Ex ET | 


W 


/+20. 


[the Italian rrenta, that is, #riginta, mentioned 1 £4. 


[reſt, or by one private man to another ; and in this fignt- 


T4 RE: 


Cree; The proprietors of trees cut down of tiken 


away how recompenced and the offenders puniſhed, 33 

El, 7. 15, Car. 2 > 2/4 2. | 
Ingroſſing . oak bark prohibited. 1 Fac, 

feft. IQ © 

Penalty of ſellivg oaks to be 'barked, 1 Jace ks co 22; 


1 . cap. 22, 


i The houſes of perſons ſuſpeRed to have cnt or taken 
them away, ' to be fearched,'15 Car. 2. c 2./. 3. 

«| Perſons deſtroying plantations puniſhed as treſpaſſers, 
22 & 23 Car. 2.c. 7. f. 5. '1 Geo. 1, fl. 2. c.48, 6 
Geo. 1.c, 16. 29 Geo. 2.6. 36./. 6. | 

As felons, 9 Gez. 1.c. 22, /. 1. 

The neighbouring inhabitants, 1 Geo, 1. /2. 2, c, 
© Geo. 1. c. 16. 

And the hundred anſwerable for damages, 9 Ge, 1, 
c, 22. fe 7. 29 Geo. 2.c. 36. /. 9g, See Cimber, and 
20 Vin. Abr. 415—420. 

; Treet,' (Triticum, i. e. Wheat,) In the ſtatute of 
51 FH. 3. bread of treet ſeems fo be that bread which was 
made of fine wheat. Cowell, ' edit. 1727. 

Tremagium, (Tremifium, Tremeſium,) The ſeafon 
for ſowing ſummer-corn about March, the third month 
to which the word may poſlibly allude. For corn fowed 
in March is by the French called tremec and tremois, and 
ſometimes mars or mar/et, which the 1talians call martiolin 
or martiol, Tremeſium was commonly oppoſed to hiber 
nagium, 7, e. the ſeaſon for ſummer-corn, barley, oats, 
beans, &c. to the ſeaſon for winter-corn, wheat and rye, 
Cowell, edit. 1727. | | 
Tremellum, A word uſed for granary, in Mon. Avg. 
tom. 1.Þ. 470. 

Trencheator, (From the Fr. trancher, to cut,) A 
carver of meat at a table, as we often find in the patent- 
rolls, penſions granted by our Kings to F. S. uni tren- 
cheatorum 22/trorum. Cuorpell, edit. 1727. 

Trenchia, (Trancia, Fr. trancher, to cut,) A trench, 
or dyke newly cut. 14. 16. 1% | 

Trental, (Trentale, an office for the dead that con- 
tinued thirty days, or conſiſting of thirty maſtes, from 


48, 


6. 14» | | 
Trepget, A great engine to throw ſtones againſt a 
wall in ſtorming a town. It is mentioned in Anghton, 
anno 1382. Ty : 
Trejpaſs, Tran/zre/io, Signifies any tranſgreſſion of 
the Law under treaſon, felony, or miſpriſion of either. 
Staunaf. Pl. Cor. fol. 38. where he ſays, That for a Lord 
of the Parliament to depart from the Parliament without 
the King's licence, is neither treaſon nor felony, but 
treſpaſs. But it is moſt commonly uſed for that wrong 
or damage, which is done either to the King in his fo- 


fication it is of two ſorts, treſpaſs general, otherwiſe 
termed treſpaſs vi & armis ; and treſpaſs ſpecial, other- 
wiſe called treſpaſs upon the caſe, and this ſeemed to be 
without force, howbeit ſometimes they are confounded. 
How to diſtinguſh the forms of theſe writs or aCtions. 
ſee F. N. B. fol. 86, 87. In the ation of treſpaſs, the 
plaintiff always ſues for damages, or for the value of the 
hurt done him by the deſendant. There is alſo re/þa/* 
local, and treſpaſs tranſitory, Treſpaſs local is that which 
is ſo annexed to a place certain, that if the defendant 
join iſſue vpon the place, and traverſe the place only by 
ſaying ab/que bac, that he did the treſpaſs in the place 
mentioned in the declaration, and aver it, it 1s enough 
to defeat the aQtion. Treſpaſs tranſitory is that which 
cannot be defeated by the defendant's traverſe of the 
place, becauſe the place is not material, but actions of 
treſpaſs quare ciauſum fregit ought to be local. Bram, 
lib. 4. cap. 34. num. 6. divides tranſgreſſionem in majorem 
& minorem. Cowell, edit. 1727. : 
The word treſpaſs, which is derived from the Latin 
word tranſgredior, ſignifies a going beyond what is Jaw* 
ful ; hence it follows that every injurious act is, in the 
large ſenſe of this word, a treſpaſs. But, as many n- 
jurious as are diſtinguiſhed by particular names, as trea- 
ſon, murder, rape, and other names, the legal ſenſe 0 


| the word tre/pa/s is confined to ſuch injurious aQts as have. 


is ng 
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not acquired a particular name. Some treſpaſſes are not 
iccompanied with any force ; a treſpaſs of this ſort is 
| called a treſpaſs upon the caſe : and the proper remedy 
| for the party injured is by an aCtion upon the caſe. 
Other treſpaſſes are accompanied with force, either aCtual 
or implied, If a treſpaſs, which was accompanied with 
either aftual or implied force, has been injurious to the 
ublic, the proper remedy in every ſuch caſe is by an 
indictment, or by information. And, if a treſpaſs that 
was accompanied with an aQual force, has been injurious 
only to one or more private perſons, the offender is in 
every ſuch caſe liable to an inditment ; or to an infor- 
mation 3; for, although the injury has in ſuch caſe been 
only done to one or more private perſons, as every treſpaſs 
accompanied with aCtual force is a breach of the peace, 
itis to be conſidered and puniſhed as an offence againſt 

' the public. 5 Bac. Abr. 150, 

Beſides the remedy which is given by law, in the caſe 
of a treſpaſs accompanied with aQtual force, for the of- 
ſence againſt the public, every private perſon, who has 
received any injury from ſuch treſpaſs, may recover a 
ſatisfaftion for the ſame by an aCtion of general treſpaſs. 
And if a treſpaſs has been only accompanied with implied 
force, the proper remedy (this not being a public of- 
ſence) is likewiſe by an aCtion of zeneral treſpaſs. The 
writ of general treſpaſs, upon which this aftion is found- 
ed, is ſometimes -returnable, at other times it 1s not ſo. 

| And it is at the eleCtion of the party injured by a treſ- 
_ paſs with force to, ſue out a writ of general treſpaſs, that 
js, or one that is not returnable. T he latter ſort of writ 
is called vicontiel writ : becauſe the matter therein com- 
plained of is to be heard before the ſheriff to whom it is 
direted. But, as the viciontiel writ of general treſpaſs is 
at this day very ſeldom ſued out, it is by no means neceſ- 
fary to gointo the particular conſideration thereof. 'That 
writ of general treſpaſs which is returnable has, from the 


words 01 et armis therein contained, obtained the name }- 


of a writ of treſpaſs vi»ct armis; and the aCtion there- 
upon founded is called an aCtion of treſpaſs vi et armis. 
5 Bac. Abr. 150, 151. 


t. Fer what injuries an aftion of treſpaſs vi et armis 
lies in general, * Ds 
2. In what caſes an aftion of treſpaſs vi et armis lies 
for an aft which was at fir/l lawful, but becomes afier- 
wards a treſpaſs with force ab initio, 


% 


T. For what injuries an action 
in general, 
| Wherever any unlawful aft, from which a private in- 
jury has been received, was accompanied either with ac- 
tual or implied force, the party injured may bring an ac- 
tion of treſpaſs vi et armis. Fitzh, N. B. 93, Bro. AR, 
fur le caſe, pl. 46. Ld. Raym. 1420, Str. 635. 

But, where the injury that has been reccived was oc- 
caſioned by a fraudulent or negligent a, which was not 
accompanied either with actual or implied force, this 
action does not lie. Bro. A#. ſur le caſe. pl. 46. Fitzh. 
N. B. 93. Ld. Raym. 188, 1420. Str. 635, 

This action does not lie for any injury which is the 
conſequence of a mere non-feaſance ; becauſe, where no 
action has been done, there cannot have been any force. 

It the perſon intitled to tithes does not, after having 
received notice of their being ſet out, fetch them away 
in a reaſonable time, he is liable to an ation upon the caſe 
for the injury ſuſtained by the lying of theſe too long 
upon the land : but an aGtion of treſpaſs vs et armis can- 
not be maintained ; becauſe this injury ariſes from a 
wy non- feaſance. Ld, Raym, 188. Shapceitt v. Mug- 
Ard, A 

90 if 4, who ought to repair the banks of a river, 
neglCts to do it, and for want of this being done the 
ground of B, is overflown, the proper remedy of B. is 
by an aCtion upon the caſe : becauſe the injury ariſes 
from a non-feaſlance, Bro. AZ. ſur le caſe, pl. 46. 
Fitzh. N. B. 93. | 

This aQtion does not lie for an injury which is occa- 
foned by a lawful a&t; becauſe ſuch an att can never _ 
be accompanied with what the law calls force. 


of treſpaſs vi et armis lies 
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| Tfone man fixes a ſpout for the carrying of water front 
his houſe, and the water thereby carried falls and doeg 
damage upon the ground of another, this laſt cannot 
bring an, aCtion of treſpaſs vi et armis z for, as the fix< 
ing of this ſpout was lawſul, the injury does not ariſe 
trom a mal-feaſance : but the remedy is in this caſe b 

an aCtion upon the caſe. Str. 635. Reynald v. Clarke: 
Ld. Raym, 1402. 

It is indeed laid down generally in ſome books, that; 
if one man fills up a ditch which has long been a water- 
courſe, and by reaſon of this the land. of another is over- 
flown, the latter may maintain an ation of treſpaſs 
" : arnis, Fiizh. N. B. 89. Bre. AA. ſur le caſe, 
Pt, 40. 

But in a modern cafe it was held, that this ation 
would not lie in ſuch caſe, provided the ditch was in the 
iand of him who filled it up, becauſe it was lawful to 
fill this up ; and that, if any injurious conſequence has 
followed from thence to another, the remedy is an ac- 
tion upon the caſe. Ad. Raymond 1402, Reynals Ve 
Clark, Str. 636. | 

It is laid down, that a fatisfaQtion may in ſome caſes 
be recovered in this aCtion, as well for an injury which 
has accidentally. been the conſequence of a treſpaſs with 
force as for one which has been the neceſſary conſequence 
thereof, | SN 

If 4. breaks the hedge of B. to the value of four 
pence, and a beaſt of common enters through this breach 
into the cloſe of B. and does damage, it ſeems that>B. 
(hall recover damages for the whole injury in ar aCtion 
of treſpaſs vi et armzs againſt A. for he ſhall not be obliged 
to bring this aCtion againſt 4. for the damage done by 
the breaking his hedge, and an aCtion upon the caſe for 
the damage done by the beaſt. Bro. Tre. 199. 

>" a quzre is ſubjoined to what is laid down in this 
book. 

And it is laid down in other books, that, if one in- 
jury is laid in a declaration in an aCtion of treſpaſs vi et 
armis, for which an aQtion of treſpaſs vi et armis is the 
proper aCtion ; and another independent ſubſtantive in- 


[jury is laid in the ſame declaration, ſor which the proper 


ation 1s an action upon the caſe; the judgment ought, if 
there be a general verdict againſt the defendant, to be ar- 
reſted ; becauſe as the judgment in an aCtion of treſpaſs 
vi et armis is, quod captatur pro fine, and that in an action 
upon the caſe is, gud it in miſericordia, an injury, which 
was only proper for the latter, ought not to have been 
contained in a declaration in the former aftion. Ld. Raym. 
273. Courtney v. Collet Carth, 437. = 

But if one injury, for which the proper aCftion would 
otherwiſe have been treſpaſs upon the caſe, is, after lay- 
ing an injury proper for a declaration in an aCtion of treſ- 
paſs vi et armis, Jaid in the ſame declaration with a per 
quod ; the judgment in an aCtion of treſpaſs vi et armis 
may, although the verdict againſt the defendantis a general 
one, be well pronounced, becauſe that, which comes 
under the per quod, 18 not to be conſidered as an indepen- 
dant ſubſtantive injury, but as laid merely in aggrava- 
tion of damages. Ld. Raym. 274. Courtney v. Collet. 

It is laid down in two books, that if the bailee of 
cattle, which have been lent him to plough his land with, 
kills any of them, the owner thereof has his eleCtion to 
bring an aCtion of treſpaſs vi at armis, or an action upon 
the caſe. 1 Int. 57. Heb. 180. | 

And in one of theſe, it is alſo laid down, that the party 
injured by a reſcue may have either an aCtion of treſ- 
paſs vi ef armis, or an action upon the caſe, Heb. 180. 
Ilheatley v. Stone. | 0 

But in ſome other caſes it is laid down generally, that 
the bailee of cattle, who kills any of them, is not liable 
to an aCtion of treſpaſs vi et arm?!s ; becauſe he came law- 
fully to the poſſeſſion thereof : but that the proper 
remedy is an ation upon the caſe. Bro. As. ſur le caſe, 
pl. 99. Bro. Trel. pl. 295. | | | Ss 

It does not moreover feem reaſonable, that an injured 
party ſhould at any time have been at liberty to bring 
which of theſe actions he pleaſes ; becauſe the judgment. 
in them is very different. Ld. Raym, 273. Coutiney v. 
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And this is leſs reaſonable now than heretofore ; for if 


the injured party has in any caſe ſuch an eleCtion, he 
may in every ſuch caſe, by chuſing to bring an action of 


treſpaſs upon the caſe, elude a very uſeful ſtatute, and 
intitle himſelf to full coſts, although he does not recover 
damage to the amount of forty ſhillings. £4. Raym. 188. 
Shapcatt v. Mugford. 


2. In what caſes an aftion of treſpaſs vi et armis /tes for 
an af which was at firſt lawful, but becomes afterwards a 
treſpaſs with force ab initio. | 

It is in general true, as has been ſhewn under the laſt 
head, that no injury, which has been occaſioned by a 
lawful aQ, is treſpaſs with force. But in ſome caſes an 
at, which was in the firſt inſtance lawful, becomes af- 
terwards a treſpaſs with force ab initio» Where the Law 
gives a general authority or licence to do a thing, and 
the perſon, who has began to aCt under either of theſe 
properly, is afterwards guilty of ſome politive abuſe of 
the ſame, he becomes a trefpaſſer with force ab initio. 
5 Bac. Abr. 154. 


If 1, S., who has diſtrained a beaſt damage-feafant, | 


aſterwards kills or uſes the ſame, he becomes a treſpaſſer 
with force ab initio; he had indeed þy law an authority 
to diſtrain this beaſt : but, as this extends only to the 
keeping it as a pledge to enforce the making ſatisfaCtion 
for the damage done, the killing or uſing thereof was an 
abuſe of this authority. 8 Rep. 146. The fix carpenters 
caſe, Bro. Tref. pl. 359. | 

But every meddling with a thing, which has been 
diſtrained, does not amount to ſuch an abuſe of the 
general authority given by Law to diſtrain, as to make 
the diſtrainer a treſpaſſer with force ab initio. 

If a man who has diſtrained armour ſcowers the ſame, 
in order to preſerve it from ruſt, he does not become a 
treipaſſer with force ab initio : for the doing of this, 0 
far from being injurious, is beneficial to the owner. Cro, 
Eliz. 783. Duncomb v. Reeves 

But if a man after having diſtrained raw hides tans 
them, he becomes, notwithſtanding that theſe would 
otherwiſe have rotted, a treſpaſſer with force ab initts ; 
becauſe this, although it ſeems to be a benefit to him, 
may be an injury to the owner ; for he can never be ſure 
having his own hides again, the nature of them being ſo 
changed by the tanning that they cannot be known. 
Tbtd. 

And, in the caſe of a diſtreſs for rent, an injurious 


——_— 


meddling with what has been diſtrained does not make 


the diſtrainer a treſpaſſer with force ab initio. 
| For by the 11 Geo. 2. ce. 19. par. 19. it is enafted, 


© That, where any diſtreſs ſhall be made for any rent. 


juſtly due, and any unlawful aCt ſhall be afterwards done 
by the party diſtraining, or by his agent, the diſtreſs 


ſhall not be therefore deemed unlawful, nor the party | 


making it a treſpaſſer ab nit. 

The Law gives every man a licence of going into an 
inn at ſeaſonable times ; yet if a man, who went law- 
fully into an inn, Is afterwards guilty of any injurious 
att there, he becomes a treſpaſſer with force ab initio : 
becauſe this is a poſitive abuſe of a general licence in 
Law. 8 Rep. 146. The ſis carpenters caſe, Bro. Treſ, 

[. 359. on | | 
& bor where a man is only guilty of a negative abuſe of 
a general authority or licence in Law, he does not become 
a treſpaſſer with force ab initio: for a man, who has 
only been guilty of a mere non-feaſance, can never be a 
treſpaſſer with force. 5 Bac. Abr. 1 | 

If 1. S. who has diſtrained a beaſt damaged-feaſant, re- 
ſafes to deliver it on a tender of amends before the im- 
pounding thereof, this is an abuſe of an authority given 
him by Law to diſtrain; and the owner of the beaſt may 
recover damages for the detention : but, that the injury 
ariſes from a non-feaſance, 7. S. does not become a treſ- 
paſſer with force ab initio. 8 Rep. 146, The ſix carpen- 

ters caſe. Ld. Raym. 188. 

' S$Soif a man, who wegt lawfully into an inn, refuſes 

to pay for the liquor he has drank there, this is a nega- 

tive abuſe of a licence given him by Law to go into an 
2 


Fo 


| become a treſpaſſer with force ab initio: becauſe the dif- 
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int : but he does not become a treſpaſſer with foro. 7 
initio. 8 Rep. 146. The ſix carpenters e with force ob 

It 1s in the general true, that #4 man, who ;« 
guilty of any poſitive abuſe of a particular authority 
given him by law becomes a treſpaſſer with force »4 
mitio, 
 _ A conſtable, who had the warrant of a Juſti 
peace to ſearch the houſe of 7. S. for ſtolen rreny — 
down the clothes of a bed in which there was a km 
and attempted to ſearch under her ſhift, it was held that 
by this abuſe of his authority he became a treſpaſſer with 
_—_ ab Ne yo 44. Ward's caſe, 

ut the 17 Geo. 2. cap. 38. par, 8. it i 
© 'That where any diſtreſs van e Take by Fu —_— 
by virtue of a warrant of diſtreſs, for any money juſtly 
due for the relief of the poor, the party diſtraining ſhall 
not be deemed a treſpaſſer ab initio on the account of an 
irregularity done by ſuch party.” 

And in ſome caſes a man, who is only guilty of a 
negative abuſe of a particular authority given him þ 
Law, becomes a treſpaſſer with force ab tnitzo. R 

If a ſheriff has not returned a writ which ought to have 
been returned, he becomes, although this is a mere non. 
feaſance, a treſpaſſer with force ab initioz as to every thin 
that has been done under this writ. Bro. faux. impr. pl, 
5. pl. 7. pl. 12. pl. 23. 1 Ton. 378. Salk. 409, Ll, 
Raym. 632. Cro. Car. 446. | | 

But, if a bailiff has by virtue of a warrant from a 
ſheriff executed a writ which ought to have been re. 
turned, he does not, although it has not been returned, 
become a treſpaſſer ab initzo : for it would be hard to 
puniſh the bailiff for the default of returning this writ ; 
which, as it was direQted to the ſheriff, could only be 
returned by him. - Bro. Faux, impr. pl. 5. pl. 22. 1 Ton, 
378. Cro., Car. 446. | 

If however the bailiff of an inferior court has not re. 
turned a writ which ought to have been returned, he be« 
comes a treſpaſſer with force ab initio, as to every thing 
that has been done under it ; becauſe he is a principal of+ 
ficer, and not as in the caſe of a bailiff ating under a 
' warrant from the ſheriff, a ſubordinate one ; and conſe« 
quently it was his duty to return this writ, - 1.Rell, Abr; 
563. pl. 18. £4. Raym. 632. 

A man, who is guilty of an abuſe of an authority or 
licence, in faCt does not, although the abuſe is a poſitive 
one, become a treſpafſer with force ab initio. 

If the bailee of a beaſt, which has been delivered to 
him to be kept, kills or uſes it, he is liable to make fa« 
tisfaction for his abuſe of an authority given kim by the 
[Owner thereof : but he does not become a treſpaſſer with 
force ab initio, Bro, 'Tref. pl. 295. pl. 327. Bro, Att, 
ſur le caſe, pl. 99. | 

So if a beaſt, which has been diſtrained ſor a rent« 
charge, is killed or uſed by the diſtrainer, he does not 


treſs in this caſe is made under an authority in fa ; for 
the power of diſtraining is not, as it is in the caſe of a 
rent-ſervice, incident to the rent, but muſt always have 
been given by the grantor thereof, 1 7/7. 142, 143 
Perk. /. 691. | 

The reaſon of the difference between this caſe of a_ 
poſitive abuſe of an authority or licence in fat, and that 
of a poſitive abuſe of an authority or licence in law, is in 
one book ſaid to be, that the abuſe in the latter caſe is 
deemed a treſpaſs with force ab initio : becauſe the Law 
intends from the ſubſequent tortious aft, that there was 
from the beginning a defign to be guilty thereof, 8$ Reps 
146. Thefix carpenters caſe. | | 

But this reaſon, which equally applies to both caſes, 
is by no means concluſive: for it may be as well in- 
tended in the former caſe, from the ſubſequent tortious 
aCt, | that there was from the beginning a defign of being 
guilty thereof. Perhaps the difference between the two 
caſes may be better accounted for in the following man- 
ner. In the one, where the law has given an authority 
or licence, it ſeems reaſonable, that the ſame law ſhould, 
in order to ſecure the perſons, who are without their di- 


reQ aſſent made the objects thereof, from all poſitive 
| os abuſes 


TR if 


theſe is poſitively abuſed, make the ſame void from the 
beginning 3 and leave the abuſer thereof in the ſame ſitua- 
tion, as if he had aCted without any anthority or licerice. 
And this agrees perfeQly with the 'maxim Aus legs 
nemini facit injuriam. But in the 'other caſe,. where a 
man, who was under no neceſlity of giving an abvthori- 
ty or licence to any perſon, has thought proper to give 
one of theſe to a certain perſon, who 1s afterwards guilty 
of a poſitive abuſe thereof, there is no reaſon that the 
Jaw ſhould interpoſe; and make all that has been done, 
under the authority or licence by him ſo voluntarily 
iven, void from the beginning : becauſe it was his own 
olly to place a confidence in a man, who was not fit to 
he truſted. 5. Bac. Abr., 156, | 
The interpoſition of the Jaw in ſuch caſe would, 
moreover, be quite contrary. to the maxim, Vigilantibus 
non dermientibus ſervit lex. 5 Bac. Abr. 156, For more 
larning on this ſubjeet, ſee 20 Vin. Abr. and Bac, Abr. 
tit, Treſpals. | | 
Treſpaſſants, (Fr.) Is- uſed by Britton, cap. 29; for 
afſengers. : 
Trefttoznare, 'To turn, to divert another way ; as 
wreſternare viam, to turn the road. Cowell, edit. 1727. 
Chart. King Fohn. | Nets | 
Trial, (Traits) Is uſed for the examination of all 
cauſes civil or criminal, according to the laws of the 
realm, before a proper Judge; of which there are di- 
yers kinds; as matters of fact ſhall be zried by the jurors, 
matters of law by juſtices, matters of record by the 
record itſelf. A lord of parliament, upon an indict- 
ment of treaſon or felony, ſhall be .tcried without any 
oath by his peers, upon their honours and allegiance ; but 
in an appeal at the ſuit of any ſubject, they ſhall be tried 
per bonos & legales homines. If ancient demeſne be plead- 
edof a manor, and denied, this ſhall be zri2d by the re- 


cord of domeſday, Baſtardy, excommengement, lawful- | 


_ neſs of marriage, and other eccleſiaſtical matters, ſhall 
be tried by the biſhop's certificate. Of the ancient man- 
ner of trial by combat and great af/ize, ſee Combat and 
Aſfize. See alſo Staundf. Pl, Cor. cap. 1, 2, 3- and twelve 
men. Triatio eft exa&?ifſma litis conte/tat@, coram judice per 
duodccmvirale ſacramentum, exogitatio» It is uſual to aſk 
the criminal how he will be zr:ed; which formerly was a 
very ſignificant queſtion, but it is not ſo now, becauſe 
formerly there were ſeveral. ways of trial, viz. by battle, 
by ordeals, and by jury. And when the criminal an- 
ſwered the queſtion, By God and his country, it ſhewed 
that he made choice to be tried by a jury. But now there 
is no other way of trial. Cowell, edit. 1727. 


' 1. What is to be tried by the court ; and what is to be 
tried by the record, | 2, 
2. What is to be tried by a Jury. 


3. Of giving notice of trial ; and of countermanding a 
trial. _ | 


t. hat is to be tried by the court ; and what is to be 
tried by the record, | 

Every queſtion which ariſes concerning any matter of 
law, is to be tried by the court in which the cauſe de- 
pendeth. 1 /n/ff, 125. OY 

It is agreeable to common ſenſe, that cuzlibet in arte 
ſua perito efl credendum, and it is a known maxim of 
a that ad gqueſtionem juris non reſpondent - juratares, 

7 | 7 | 

It is the province of the Juſtices to determine what 
the meaning of any word or ſentence itt an aCt of par- 
liament is. Bro. Trial, þl. 14.3. 2 1nft. 611. 

If a queſtion ariſes, whether a certain ſentence is a 
maxim of law, this is to be determined by - the Juſtices. 
Bro, Trial, pl. 143. By KETTSIEY 

. If a man who was ſeifſed of a houſe for life had at the 
time of his death any goods therein, his executor or ad- 
miniſtrator ſhall have free ingreſs and egreſs to fetch 
them away in a reaſonable time ; and the Juſtices before 

whom the, cauſe dependeth ſhall judge what is a reaſon- 
able time. 1 In/t. 56. © nds 

The reaſonableneſs of a fine, which has been aſſeſſed 


abuſes of ſuch authority or Nitence, whenever either of | 


0 


| 


If a queſtion ariſes concerning the exiltence' i a ge- 


neral cuſton of the realm, this is to be determin Y by he 
Juſtices : 'becauſe every general cuſtom is a part, 0 th 


Common Law. Bre. Trial, pl. 143. \ 12 Mod. 57 CE 

It is in general true, that if a queſtion atiſes concern: 
ing the exiſtence of a cuſtom, of_a particular place, "it is 
q be tried by a jury. 1 Inſt, 74+ 2. Rol, Abr. 5794 
580. PP Wy Py 


4 . 


"The queſtion, what is the legal effe&t of a deed ? is 
to be tried by the court; becauſe this depends upon the 
conſtruction of the deed. , 1 Int. 225. Bro. Condition, 


pl. 183. Freem. 146. | Ras 
But if the queſton be, whether a deed has been ſealed 
and delivered? this which depends upon a matter of 
faCt is to. be tried by a jury. 1 Inſt, 225. i ag 
It is the province of a jury to try þ 66 fat, whether 
any raſyre, or interlineation in a deed was made before 
the delivery thereof? Jbid, _ . 4 SEG 6 ge 
But the queſtion, whether the raſure or interlineation 
in a deed 1s of any thing material? is to be tried by the 
court. Tbid. | Ons | 
Every queſtion concerning the praCtice of a court is to 
be tried by the ſame' court 3. for the praQtice of. every 
court is the law of ſuch court. 9 Rep. 30. Abbot of 
Strata Marcella's caſe. 17% Med.. 572, > fe ORD 
If a queſtion ariſes concerning any matter of record, 
this can only be tried by the record itſelf. g Rep. 50; 
Abbot of Strata Marcella's caſe, 1 Inft. 117. 2 Ral. Abr, 
574 Eg 


ſelf, that no averment contrary thereto is to be received. 
The receiving of any ſuch. averment-would. alfo be at- 
tended with great inconvenience; for if one averment 
could be received in order to contradict a record; another 
might afterwards be received in order to contradi& the 
ſecond record; and fo this might go on ad infinitum. 
1 Inſt. 117. Jenk. Cent. 99. | PC 

In every caſe where iſſue is joined .upon the.plea of 
nul-tiel record, the trial muſt be by the record Bro. 
Trial, pl. 46. 2 Rol. Abr. 574.., | YI 


If a queſtion ariſes concerning a privilege claimed by 
a city or borough under a charter, this is to be tried by 
the record of the charter. Trial per Pais 15. 

The queſtion whether a man is-an attorney ? is to be 
tried by the record of the court in which the attornies 


thereof are inrolled. Str. 76. Foſter v, Cale. Bro. 


| Trial, pl. 76, ' Ld. Raym. 1173+ 


_ The queſtion whether an original writ was ſued out ? 
is not to be tried by the record : becauſe until a return is 


Hob. 2.24. Peter v. Stafford, 
If the queſtion be general, whether the defendant did 
appear? this 1s to be tried by the record : becauſe every 


appearance ought to be entered on the record. Cro. Eliz. 


131. Hoe v. Marſhall. | | | | 
But if the queſtion be, whether the defendant did 
appear at a day certain? This is to be tried by ajury : for 
it 18 not neceflary that the very day of appearance ſhould 
be entered on the, record. 4/614. 42 
If the queſtion however be, whether a perſon was 
rendered at a day certain in diſcharge of his bail ? this is 
to be tried by the record; becauſe the , very day of the 
render ought to be entered on the record. Feb. 210. 
Welby v. Canning. | | p 
If the queſtion be, whether a deed was inrolled ? this 
ſhall be tried by the record. 4 Rep. 71. Hynde's caſe. * 
But if the queſtion be, at what time a deed was in- 
rolled ? this 1s to be tried by a jury ; becauſe it is not 
neceſſary, nor was it formerly the practice, to mention 
the time of inrolling a deed in the inrolment. 4 Rep. 
71. Hynde's caſe. 2 Rol. Rep. 21g, © 
If the queſtion. be,; whether 7, S. was ſheriff of the 
county of 4? this is to be tried by the: record : becauſe 
every ſheriff is appointed by letters patent which always 


wy: of record. 9 Rep. 3t. Abbot of Strata Marcelia's 
caſe, 4s | | 
But 


The reafon is that a record imports ſuch verity in it- 


made thereto the writ does not become a matter of record. 
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But the queſtion, whether 7. N. was under-ſheriff to 
T. S. is to be tried by a jury; for the appointment of an 
under-ſheriff is by matter in pas, and not by matter of re- 
cord. Bro. Trial, pl. 11%.  _ SMT WIL Fe 
If a ſheriff who has returned a cepi corpus, afterwards 
leads to an aCtion of eſcape that the party never was in 
zis cuſtody, | the queſtion, whether he has ever been*in 
his cuſtody ? is to be tried by the record of the return. 
2: Rot. Ads. $74. $4.7. -- | 
But if a ſheriff who did-in faCt arreſt F. S. returns 
non eft inventus, the queſtion, whether 7. 8. was arrelt- 
ed? is to be tried by a-jury : becauſe it does, not in, this 
caſe appear. from, the, return that he has been arreſted. 2 
Rot. br. 574. pl. 8. Ch as Fo GS fo 
If a man juſtifies the having done any thing as a_Juſ- 
tice of the peace, the queſtion, whether he was a Juſtice 
of peace? 1s to be tried by the record of the commiſſion 
of peace. -'2 Ret. Abs. $94-fLl 9. oO, 
Tf the queſtion be, whether a man has a right to a 
peerage by creation? this is to be tried by the record of 
the letters patent creating him a peer. 9 Rep. 11, 4b- 
ber, of Strata Marcella's caſe. Ld, Raym.' 14. 12 
Mod. 5h. wont line EE 9 e Feta 
Bur: {f the queſtion be, whether a man has a righttoa 
peerage by delcent? this is to be tried by a Jury : for it 
can never appear from the record, that the perſon now 
claiming the peerage is deſcended from the perſon who 
was firſt created a peer by letters patent. £4. Raym. 14. 
Rex v. Knollys. 12' Mod. 57. © CR | 
' If a matter of record is only laid by way of inducement 
to a matter of fact, the trial of ſuch matter is not to be 
by the record, but by a jury. Palm. 524. Bigg v. Waſton. 
Every queſtion concerning the proceedings of a court, 
which is not a court of record, is to be tried by a Jury. 
1 7n/t, 117» RY TS + | 
 Ifa queſtion ariſes concerning a decree of the court of 
Chancery, this is to, be tried by jury ; for the court of 
Chancery is not, fo far as it is a court of Equity, a court 
of Record, Trial per Pais 159. See Fallure of 


- 


{7 2. What is to be tried by a jury. 


It is in the general true, that every queſtion of faCt isto 
be tried by a jury: and in ſome caſes where a queſtion of 
fact may be otherwiſe tried, it is in the diſcretion of the 
court to ſend. it to be tried by a jury. Bro. Tr2al, pl. 60. 
Bro. Appeal, pl. 47. KEE Be 
If any new offence be created by a ſtatute, and the ſta- 
tute is ſilent as to the manner of its being tried, the trial 
thereof is to be bya jury ; becauſe this manner of trial is 
agreeable to Magna Charta. 75 Mod. gg. Reg. v. Sturmey. 

Where the agreement is in general terms, that a cer-' 
tain faCt ſhall be proved, the general rule is that it muſt. 
be proved to a jury: for this is the moſt legal way of 
proving any matter of fat. Hob. 217. Crookhay v. 
Wudward. Hob. 93. 5 Rep. 108. Sid. 313. Cre. 
vs Ss | I Ck Sl | | 

B Fi any particular manner of proving a certain fact 
has been agreed upon by the parties, the fat mult al- 
ways be proved in the manner agreed upon. Hob, 217. 
Crookhay v. Woodward. Sid. 313. 5 Rep. 108. Hb. 93, 

If the agreement be, that a certain fact ſhall be proved 
before. F. $. this is to be proved by witneſſes to be exa-' 
mined by F.S. 3 Lv. 231. Beayne v. Beal. 

And although the agreement be in general terme, that 
a certain faCt ſhall be proved ; yet if it appears clearly 
from any circumſtance attending the agreement, that the 
parties did not intend a proof to a jury, the fact maybe 
otherwiſe proved. Cro. Fac. 381. Sid. 313. 

If the agreement be that a certain fact thall be proved 
in two days, this is not to be proved to a jury, but by the 
examination of witneſſes; for as a trial by a jury can 
never be had within ſo ſhort a time as two days, this man- 
ner of trial could not have been intended, Crv. Fac, 
381. Gold v. Death, _ | 7 

The condition of a bond dated the 23d day of Angu/? 
was, that the defendant ſhould pay to tbe plaintiff 104. 
for every 205, which the plaintiff ſhould by ſufficient 
proof, make it appear that & S. was indebted to him ; | 


1 RI. 


and. that one. half of the ſame ſhould be paid on or 
the 25th day of November then next enſuing. An 
of debt being brought upon this bond, the defendant 


beſaze - 
action 


pleaded, that. the plaintiff did not make it appear ks c.- 
ficient proof that F, S. was indebted to Ts 4 
of 20s. The plaintiff replied, that before the (aig Joh 
day of November he and F. S. ſettled an account % 
which 7. 8. acknowledged himſelf to be indebted tg tte 
plaintiff in the ſum of 3101. Upon a demurrer tg Fe 
replication. it was inſiſted that the proof ought to are 
been made to a jury: but it was held that ſuch Srviak 
could not have been intended; becauſe a trial by + Tow 
could not a poem had before the tine limited fo the 
ayment of part of the money was expired, 7. 8 
T0410 Vv. Garted an : ike 0 
| And where it is neceſſary that a fa&t ſhonl1 be progeg 
toa jury, it is not neceflary that it ſhould ; 
a difting aCtion. Adel F proved in 
A promiſe was made by F. S..to pay F. N. three 
pounds upon his proving that a certain cock did win kis 
battle. An aCtion being brought for the money, 7, x 
| pleaded that no ſuch proof had been made. The plca 
was held to be bad; Ez per cur : it is not neceſſary to 
make the, proof before the bringitg of an aQtion for the 
money ; for it may be made in ſuch ation. Aer 845 
Griffin's caſe. 2 Leon, 215, _ Je : ; 
.A penalty was given by a ſtatute, upon proving by two 
witneſles that a certain thing thereby prohibited had been 
done. . In an aCtion of debt for this penalty the queſticn | 
was, whether it was neceſſary to make proof of the of. 
fence by two witneſſes in another aGtion, before an 2Qicn 
could be brought upon this Ratute ? It was held not-t0 
be neceflary; for that ſuch proof way be well mzde in 
the ation upon the ſtatute. Cro. Fac. 188. Alared v. 
Maithew. KV Tabs 
'Ttis in the general true, that the queſtion, what the in- 
tent of a party was ? is not to be tried by a jury; becauſe 
this, not being a queſtion of fact, cannot be well judged 
of by a jury. Se a 
But wherever the queſtion does not depend upon a 
fact alone, unleſs it was coupled with a certain intent, 
the intent as well as the faCt muſt be tried by a jury: be- 
cauſe the- intent in ſuch caſe is the only thing material, 
And the jury mult judge of this in the beſt manner they 
are able trom the circumſtances which attended the fac. 
1H. H:P..C. 226. | | 
If the queſtion be, Whether a tenant chafed his be1ts 
from a manor after the lord who came to diſtrain had 
ſeen them upon the manor, with an intent to prevent 
their being diftrained ? this intent muſt be tricd by a ju- 
ry. Bro, Iſſue, pl. 45. © # SST 
| Ifthe queſtion be, whether the intent of the defendant 
was to carry the wool'which had been by him put on 
board a ſhip to Calais? the intent in this caſe mult he 
tried by a jury, Bre. Iſſue, pl. 22. 1 H. H. P.C, 
229. 
Notwithſtanding that the words for which an aQion 
is brought would, in the general, be aCtionable, the jury 
are to judge from all the circumſtances that attended the 
ſpeaking of them, whether they were ſpoken with an 
intent to ſlander the plaintiff; for unleſs there was ſuch 
an intent, the plaintiff ought not to recover any damages. 
1 Lev. 82, Crawford v. Middleton. Cro, Eliz. 297. | 
Roll. Abr. 58, | 


» 


3 Of. giving notice of trial; and of countermanding a 
trial. | | | | 
| Every notice of trial muſt be given in writing. 
- It has been held that a notice of trial cannot be given 
in the country. 1 Barn. 216. Hankey v. Hobilin. Trin. 
8 Geo. 2. | 

But in a later cafe the following diſtinCtion is taken, 
that if the notice of trial be given with the iſſue, it mvit 
be given in town, becauſe the iſſue can only be delivered 
in town : but that if it be not given with the iſſue, it 
may be given in the country. 2 Barn. 239. Taſiburn 
ve Haſeloack, Mich. 16 Geo. 2. 

Eight days notice of trial were heretofore ſufficient in 


any caſe, unleſs the cauſe was to be tried in Londen or 


| ME reſpeCtively ; in which caſe it was neceſſary 


whole term's notice ot trial. 


"Ho | - 
TE. - 
and the defendant lived about forty miles from 


» oive fourteen days notice. 
*P the 14 Gee. 2. C. 17. par. 4. It is enacted, 
« That no indiftmerit, information, nor cauſe whatſoever, 
ſhall be tried before any Judge of aſſize or 1/1 privs, or 
at any fitting in London or JWe/tmin/ter where the defen- 
Jant lives about forty miles from either of the ſaid cities 
reſpeCtively, unleſs notice of trial in writing has been 
iven ten days at leaſt before ſuch intended trial.” | 
® Notice cannot be given of a trial at bar 3 until the day 
appointed for trial is entered in the book of the clerk of 
the papers. 2 Lill. Abr. 741. 


By the ancient rules of the courts of King's Bench 


and Common Pleas, a whole term's notice was neceſſary 
to be given before there could be any proceeding for the 
ſpace of four terms. _ en | : 
As ſome doubt has ariſen concerning the conſtruQtion 
of theſe rules, it is by a rule of the court of Common 


Pleas of Eaſter 13 Geo. 2. ordered, © That in every caule | 


wherein there has been no proceeding for four terms, ex- 
cluſive of the term in which the laſt proceeding Was, 
the party who deſires to proceed again {hail give a term's 
notice to the other of ſuch proceeding 3 that ſuch notice 
ſhall be given before the effoin day of the. fifth or other 
ſubſequent term ; that a Judge's ſummons, if no order 
has been made thereupon, ſhall not be deemed a pro- 
ceeding ; but that notice of trial, although it was af- 
terwards countermanded, ſhall be deemed a proceeding 
within the meaning of this rule” : 

But although a cauſe has been at iſſue more than four 
times, if the trial has been delayed by reaſon of a claim 
of privilege of parliament, it is not neceſſary to give a 


1 Sid. 92. Powyss 
caſe, 


So if the trial of a cauſe, which has been at iſſue 
about four terms, has been delayed part of the time 
by an injunCtion ſrom a, court of Equity, it is not ne- 
cefſary to give a whole term's notice of trial. bid. 

If a notice of trial has been countermanded, it can- 


_ not afterwards be continued : but a new notice mult be 


given. 1 Barn. 229. Smith, v. Hoffe : ID 
If the name of the cauſe is not inſerted in the notice 


of trial, the notice is not good ; and this defeCt is not to 
be cured by inſerting the name in the continuance of the 


notice. 1 Barn, 214. Taceb v. Marſh. | 

A notice of trial can be continued only once ; for the 
court will not ſuffer this which amounts to the giving 
of ſhort notice of trial to be done a ſecond time, 1 Barn. 
206, Bayes v. Twiſt, — 1, 

But if the full time required for a new notice of trial 
be given in a ſecond notice of continuance, this is good 
2s a new notice of trial, for the court will reject the 
words of continuance as ſurpluſage. bid. | 

If a cauſe be made a remanet pro defetiu juratorum, a 


new notice of trial muſt be given. 2 Lill, Abr. 744. 


But it is ſaid, that if a cauſe be made a remanet by 


the Judge, becaule there was not time to try the ſame, it 
is not neceſſary to give a new notice of trial ; for the 


defendant at his peril is bound to attend until it be tried. 


2 Lill. Abr. 745. ; 
Wherever the defendant proceeds to the trial of a cauſe 


- with proviſo, he is liable to all the rules as to the giving 
notice of trial, as the plaintiff would have been. Rep. 


in Pr, of C. P. 125. Small v. Leaver. : 
Every notice of countermanding a trial muſt be given 
in writing. ; 

A notice of countermanding a trial may be delivered 
in the country. 1 Barn, 216. Hankey v. Hoblin, 2 
Barn. 239. 1 ON OD 

It was heretofore ſuſhcient, to give two days notice of 
countermanding the trial of any cauſe which was to have 
been tried at any Gtting in Lender: or Heſiminſier, Rules 
of K. B. Mich. 4 ann. : | 

It was alto heretofore ſufficient, to give two days no- 
tice of countermanding the trial of any cauſe which was 
to have been tried at any afſizes, unleſs the notice was 


delivered to the agent in town: inwhich caſe ſour days 
Vor. II. NY 131. | 
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=—_ were neceſſary. 1 Barn. 273. Stafferd v, Thottþ< 
on. ; 

But by the 14 Geo. 2. « 17. par. 5. it is enacted, 
* That where any party ſhall have given notice of the 
trial of any cauſe whatſoever before any Judge of aflize 
or mf; prius, or at any ſitting in London or Weftminſterz 
where the defendant lives above forty miles from the ſaid 
cities reſpeCtively, and ſtiall not afterwards countermand 
the ſame in writing ſix days at the leaſt before ſuch in- 
tended trial ; every ſuch party ſhall be obliged to pay the 
like coſts and charges as if ſuch notice of trial had not 
been countermanded.” | | 

Tribuch and Trebuchet, (Terbichetum,) A tumbrel, or 
cucking ſtool, Cowell, edit. 1727. 

Triceniale; Is the ſame with trental;4 _ | 

Triceſima, An ancient cuſtom ſo called in the borough 
of Bromyard in com, Heref. becauſe thirty burgeſles paid 
14. yearly rent for their houſes to the biſhop who is 
lord of the manor, Lib. niger. Heref. 

Trigintale. See Trental. | 

Tridingmot, The court held for a triding or trithing. 
Chart. Hen. r. 

Trihing and Trithing, (T7:thinga) Contains three or 
four hundreds, or the third part of a ſhire or province : 
Alſo a_court held within that circuit, which was the 
ſame we call 4 court-leet, which is above a court-baron, 
and inferior to the county court. Cowell, edit. 1727. 
See Camden, pag. 102. See Lathzeve. 

Trmniilchi, The Engliſh Saxons called the month of 
May by this name, becauſe they milked their cattle three 
times every day in that motith, Beda de ratione Temp. e, 


I9. 
"Trinity. See mg OO OE: | 

Trinity-houſe, Is a houſe at Deptford, which belongs 
to a company or corporation of ſeamen, that have power 
by the King's charter, to take knowledge of thoſe that 
deſtroy fea-marks, and to redreſs their doings; as alſo 
to correCt the faults of ſailors, &c. and to take care of 
divers other things belonging to the navigation, and the 
ſeas. Stat. 8. Eliz.,13. and 35 El. 6, Pilots licenſed by 
this corporation how regulated and governed. 5 Geo. 2. 
c. 20, Hee Ships. 

Trinke, Is a kind of net or any engine to catch fiſh 
withal. Stat. 2. H. 6. c. 15. 

Trinoda neceſſitas, A threefold neceſſary tax, of im- 
poſition, to which all lands were ſubjeQed in the Saxon 
times, 2. e. toward the repairing of bridges, the maintain= 
ing of caſtles or garriſons, and an expedition to repeal 
invading enemies. In the grant and conveyance of lands 
they were many times exempted from all other ſecular 
ſervice ——f£Excepta trinoda neceſſitate=——exceptis his tribus, 
expeditione, pontis & arcis conſiruttione. Paroch. Antiq. 
p- 46. See Pontage. | 

Triours oc Triers, Are ſuch as are choſen by the 
court to examine whether a challenge made to the panel, 
or any of the panel, be juſt or no. Bro. tit. Challenge, 
fal. 122. and Old Nat. brev. fol. 158, 

Tripodium. Leg. . 1. cap. 64. In gitbus vero as 
triplicem ladam haberet, ferat judicium tripodii, i. e. 60. 
ſolid. The meaning is, that as for a ſmall offence, or 
for a trivial cauſe, 'the compoſition was twenty ſhillings ; 
ſo for a great offence, which was to be purged triplici lada, 
the compolition was to be three times twenty ſhillings, 
viz. tripodio, © Cowell, edit. 1727. 

Triroda terrae, A quantity of land containing three 
rods or perches. [4. 1b, | 

Triſta, A poſt or ſtation in hunting. 7d. bs, 

Triftis, Tri/ftris & Tri/ta, is an immunity whereby a 
man is freed from his attendance on the lord of a foreſt, 
when he is diſpoſed to chaſe within the foreſt, and ſhall 
not be compelled to hold a dog, follow the chaſe, nor 
ſtand at a place appointed, which otherwife he might be 
under pains of amerciament. Manwoed, part 1. pa. 
86. | 

Trithing-reve, The third part of a county, or three 
or more hundreds or wapentakes, were called a triding 
or trithing ; ſuch ſort of portions are the l/aths in Kent, 


the rapes in Suſſex, and the ridings in Yorkfhire, and thoſe 
CSS = who 
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who governed theſe trithings, were thereupon called | 


trithing reves, before whom were brought all cauſes that 
could not be determined in the wapentakes or hun- 
dreds. See Spelman of the ancient os mers of England. 

W + | | 
- Triftega, Was the uppermoſt room in the houſe, a 
garret or room three ſtories high. It is mentioned in 
Matt. Paris, anno 1247. 

Triumvir, A trithing-man or conſtable of three hun- 
dreds. Hifl, Elienſ. c. 42. 

Tronage, (Tronagium) Is a cuſtom or toll taken for 
weighing of wool. Fleta, lib. 2. cap. 12. fays, That 
trana is a beam to weigh with, mentioned in //e/tm. 2. 
cape 25, See Peſage. Mmaſticon. 1 tom. 976. £t fint 
quieti de omni pavagio, picogio, teragio, tronagio, pontag1io. 
And indeed tronage was uſed not only for the cuſtom or 
toll in the weight of wool, but for the weighing of it in 
a ſtaple or public mart, by a common tro7a, or legal ſtan- 
dard. This trona or beam for the rronage of woo!, 
was fixed at Leadenhall in London, Cowell, edit 1727. 

Tconatoz, (from Trona, 1. e. ffatera,) An officer in 
the city of London, who weighs the wool that is brought 
thither. 1d. 2b. 

Tcoper, Troperium, Troparium, A book of alternate 
turns or reſponſes in finging maſs, called by Lindewoode, 
Liber ſequentiarum. Hov. Hiſt. p. 283. 

Tcopyn Mien. See Wuitia, 

Trooec, (from Fr. T1 ovver, 1. e. invenire) Is an ation 
which a man hath againſt one, that haviag found any of 
his goods, refuſcth to deliver thera upon demand. Gowe!!, 
edit. 1727. 


An action of trover lies wherever one man, who came 


to the poſſeſſion of any ot the goods of another by actua; 
finding, does convert the ſame: and an action of trover 
does likewiſe lie wherever one man, who caine i the poul- 
ſcion of any of the pools of anoiner by delivery, does 
convert the ſame ; for although there be not 1n this caſe 
an actual finding, there is ſuch a finding in law as i+ ſuſh- 
cient to found this action upon. 2 Bul?r. 313. Haac v, 
Cark. : : 

If zny of the goods of 7. S. have been taken by 7. 
N. in ſuch a tortious manner that .an action of treſpaſs 
vi & armis would lie, an aCtion of trover does likewiſe 
| lie but /. S. can only recover in the latter aCtion da- 
mages for the converſion of the goods; for he does, by 
eleCting to bring this, wave-his right to recover damages 
for the force uſed in the taking of them.* Cro. £{:z, 
824. Biſhip v. Lady Mintague. Clayt. 113. Cro. Fac. 
&0. Cre. Car. 89. 1 Mod, 31. Str. 128. 

It is in the general true, that where an aCtion of tro- 
ver lies, an action of dztinue does allo liez but the lat- 
ter aCtion is very ſeldom brought, becauſe the defendant 
therein may wage his law. There is too another reaſon 
for preferring an action of trover to one of detznue ; 
which is that in the latter, the plaintiff can only recover 
the goods in ſpecic, whereas in the former he may reco- 
ver damages for the converſion thereof, 2 Rel.” Rep. 
447. Goodwin v. Harwood. Cro. Jac. 130. 1 Roll. 
P 8 8 | 
I a plaintifF in an aCtion of trover has recovered da- 

mages to the value of the goods for the converſion of 
which the action is brought, the property in the goods 
does inſtantly veſt in the defendant; and it would indeed 
- be highly unreaſonable, that he who has recovered damages 
to the value of his goods ſhould afterwards retain any 
property therein. Str. 1078. Aaams v. Broughton. 

As it appears ſrom what hath been faid, that the con- 
verſion is the very gilt of an aQtion of trover, it will be 
proper to ſhew in the next place, what does in the eye 
- of the law amount to a converſion. 

Wherever one man Coes aſſume a right to diſpoſe of 
the goods of. another as if they were his own, this is a 
converſion. 6 ATeod. 212. Clayt. 112. 

And if a man do unlawſully take upon himſelf to dif- 
poſe of the goods of another for the benefit of a third 
perſon, this 1s likewiſe a converſion; for the injury to 
the owner of the goods is equally the ſame, as if the 
diſpoſer had diſpoſed thereof for his own benefit. 2 
Med. 2. SHES 


[fon;; for a converſion can only be of a perſon's chattels, 


F:-::R:- 
If 7. 8. take the hat of 7. N. off his head and carr 


away, this is a converſion ; for the taking an 
away of the hat is an aſſuming by 7. $, of a ri ht to dif. 
poſe thereof as if it was his own, 1 Sid, 324, Jy. 
v. Roe Clayt. 112, | Cay 

But if 7, $, who came to the poſſeſſon « | 
of 7. N. by finding, do acctdenratly loſe one zap, 
taken from him, neither of theſe is a converſion ny : 
cauſe 7. $. does not in either caſe aſſume a right to boy 
poſe of the goods as if they were his own. 1 Ley. 22 : 
#5 v. Archer. 1 Rll. Abr. 6. L. pl. 4. Bro. Dei. 
pl. 40. ; 

It any goods are, in order to ſave a ſhip in 
thrown by the maſter of a ſhip into the : Apryien 
1 converſion ; for fo far from aſſuming a right to diipoſe 
of theſe goods as if they were his own, the maſter on! 
does what 13 neceſſary for the preſervation of his xk, 
life and the lives of the mariners. 2 Bulſtr, 280, Birg 
v. A/tock. 

It the goods of 7. S$. which have been illegally taken 
by /. N. be re-taken by 7. $. this is not a converſion : 
becauſe as [. N. was himſelf in this caſe the firſt wrons. 
doer, it is lawful for /. S. to take his own goods, Brg. 
Treſ. pl: 32.3. Cro. Eliz. 329. | 

If a ſtake-holder deliver the money depoſited in hig 
hands by 4. cn the accourt of a wager, to P. who has 
won the wager, this. is not > converſion, for as B, has © 
won the Wager the iiake-holder does no more than he 
ought to do, that is, deliver to B, his own money, Cy, 
Eliz 870. Ledeſham v. Lenham. 

. The ſevering of any thing from a freehold, as the 
pulling down of the door of a houſe, is not a conver. 


y it 
carrying 


ſea, this 1 not 


Cro. Fac. 129. Iod v. Smith, 
But if any thing which has been ſevered from a free. 
hold be carried away ; as if /. $. carry away a tree the 
property of /. N, which was Fefore cut down either by 
himlelf or by any other perſon, this is a converſion, 
Noy 125. Skidneſs ve Hodſon, 
If 7. 8. dig coals in the pit of 7. N. and throw them 
out of the pit, this is a converſion ; becauſe as the coals 
do, ſo {oon as they are dug, become a perſonal chattel, 
the throwing of them out of the pit 1s an aſſuming of a 
right to diſpoſe of the goods of another. 1 For. 249, 
Player v. Roberts. | | 

Every unlawful intermeddling with the goods of an- 
other 1s :a converſion : becauſe it is an aſſuming of a 
right to diſpoſe pro tarts of the goods of another, as if they 
were the goods of the intermeddler. Yel, 194. Gomer {ale 
ve. Medgate, | 

If the horſe of 7. S. be taken and rode by 7. N. this 
is, although the horſe be afterwards reſtored to 7.8, a 
converſion, 1 Rel. Abr. 5. Counteſs of Rutiand's caſe, 
6 Med. 212. 

If 7. S. who has lawfully diſtrained the beaſt of 7. MV, 
work it, this is a converſion ; becauſe it is an aſſuming 
of a right to uſe the beaſt as if it was his own, which 
is not lawful for /. $. to do. Cre. Jac. 148. Bagſhaw v. 
Goward. Browl. 5. | — 

If 7. S. after having lawfully diſtrained the goods of 
[. N. for rent in arrear, had beretofore fold them, it 
would have been a converſion ; becauſe the ſale of ſuch 
goods was before the making of the ſtatute of 2 //, & 
A. cap. 5. unlawful. Cro. Jac. 225. Yel, 194. See 
5 Bac. Abr. tit. Trover, | 

Troy-weight,' ( Pondus Troje.) See Wright. It is 
called zroy-weight from Troyes, a city in Champargnty 
from whence it frſt came to be uſed here. Cowel!, edits 
1727+. Y 

Truce, (Treuga) A league or ceſſation of arms ; and 
anciently there were keepers of truces appointed ; as 
King Ed. 3. conſtituted by commiſſion two keepers of 
the truce between him and the King of Scofs, with this 
clauſe, Nos wolentes Treugam prediftlam quantum ad 10s 
pertinet obſervari, &c, Rot, Scot. Io Ed. 3. See Col- 
ſezvators of the 'Cruce. Safe Condutt. 

Truncus, A trunk or wooden box, ſet in churches 
to receive the oblations of pious and well diſpoſed peoples 


-of which, in the times of popery, there were many at 
| ſeveral 


all things would be, as it were, at ſea, and under the 
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jeveral altars and images, like the boxes, which ſince the 
reformation have been placed nigh the church-door, to. 

receive all voluntary contributions for the poor. — Col- 
 leftum Ferofolymitanor um uſibus deſlinandum truncus in fin- 
gulis ecclefiis adaa ſera concluſit. Rad, de Diceto ſub 
anno 1160. Theſe cuſtomary free-will offerings that 
were dropt into theſe trunks or boxes, made up a good 
art of the endowment of vicars before the reformation, 
and thereby, as in many other reſpects, made their con- 
dition then better, than in latter times, Cawell, edit. 


int, Is a right to receive the profits of land, and 
to diſpoſe of the land in equity ; per Pemberton, arg. 
Med. 17. in the caſe of Snuth v, Wheeler. And hold- 
\ jog the poſſeſſion and diſpoling thereof at his will and 
pleaſure, are ſizns of truit. Chan. Rep. 52. A truit is 
hut a new name given toan uſe, and invented to defraud 
the ſt1tute of uſes. Arg. St. 40. See Ur, | 

Truſts and legal eſtates are to be governed by the ſame 

les 3 | 
niled: it is ſo in the rules of deſcent, as in gave'kind, 
and borough Eng/i/þ lands ; there is a poſſeſſio fratris of 
a truſt, as well as of a legal eſtate, The like rules 
in limitations, and alſv of barring entails of truſts, as 


_— 


of legal eſtates 3 per the Maſter of the Rolls, who aid | 


thought there was no exception out of this general rule, 
nor is there any reaſon that :here ſhould 3 and that it 
would be impoſſible to fix boundaries, and ſhew how 
far, and no farther it ought to go ; and that perhaps in| 
early times the neceſſity of keeping thereto was not ſeen, 

or thoroughly conſidered, 2 P. //ms's Rep. 645. Sutton 
v. Suttin. | | | 

A. being ſeiſed in fee of certain lands deviſed them to 
truſtees in fee, in truſt to pay his debts, and to convey 
the ſurplus to his daughters equally ; the younger mar- 
ricd and died leaving an infant fon, and her huſband ſur- 


viving ; the eldeſt daughter brought a bill a for par-|' 4 


tition ; and the only queſtion was, whether the huſband 
of the younger daughter ſhould have an eſtate for life 
conveyed to him, as tenant by the curteſy ? Upon which 
it was decreed by Lord Chancellor, that truſt eſtates 
were to be governed by the ſame rules, and were within 
the ſame reaſon, as legal eſtates; and as the huſband 
ſhould have been tenant by the curtely, had it been a 
legal eſtate, ſo ſhould he be of this truſt eſtate ; and if 
there were not the ſame rules of property in all courts, 


greateſt uncertainty, 2 P. J/ims. 188 Iaits v, Bale. 


1. IWhat amounts to a declaration of truſt, and when a 
truſt ſhall be raiſed. LORE. | 
2... IVhat ſhall be deemed a reſulting truſt, or truft by im- 


plication. 


i. That amounts to a declaration of truſl, and when 
a truſt ſhall be raijed. 

The ſtatute of 29 Car. 2. cap. ' 3. ſe. 7, enatts, 
© That all Ceclarztions or creation of truſts ſhall be ma- 
nitefted by ſome writing ſigned, by the party, or by his 
laſt will in writing, or elſe ſhall be void And by ea, 
9. of the ſame at, * Aſſignments of truſts ſhall be in 
writing, ſigned by the party aſſigning the ſame, or by 
his laſt will, or elſe ſhall be of no effect.” | 

The words which are not a!t»gether artificial, will ſerve 
to direCt a truſt, which will not ſerve to limit an eſtate ; 
fer Lord Keeper. Fin. Rep. 159. Nurſe & al v. 
lIarrawth, | oY 

Where A. deviſed all his lands to B. and the heirs of 
his body ; and in another part of his will, reciting that 
he owed B, money upon account, he therefore deviſed 
to him all his perſonal eſtate, and made him executor, 
willing him to pay his debts; and upon the reading 
the will, though the. clauſe as to the payment of debts, 
ſeemed to relate to the perſonal eſtate only 3 and though. 
the lands were deviſed to B. in tail, with a remainder. 
over to another ; and that it was objected, that a tenant 
in tail could not be a truſtee yet the court decreed both 
real and perſonal eſtate to be ſold for payment of the 


and this is a maxim which has univertally pre- | 


ZIven away. 
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| teſtator's debts ; and the decree, it is ſaid, was affirmed 


in the houſe of 
FIR © 2. Yr op BO ge 
 Soif F. S. deviſes his lands to his brother, who is his 
heir at law in fee, and likewiſe deviſes ſeveral legacies, 
and makes his brother executor, deſiring him to Le bis 
will performed according to the truſt and confidence he 
had repoſed in him ; this makes the real eſtate liable ; 
for. the teſtator needed not have deviſed the eſtate to his 


Lords. 1 Pern. 411. Clowdſly ve 


brother, being heir at Law, unleſs he intended that he 


ſhould-»take them chargeable with the debts and legacies. 
Decreed and affirmed by the houſe of Lords. 2 Vern. 


; 


Alcock v. Sparkawk., 2 


A truſt was decreed of q term for years aſſigned, though 
the truſt was not expreſſed in the deed ; yet it having 
been ſo declared by the aſſignee, who had given bond to 
perform the truſt, the ſame was decreed accordingly. 
Fin. R. 356. Goodwin v. Cutler, EEG 

If a man deviſes 15001. to A. and B, for ſuch uſes as the 
teſtator had declared to them, and by them not to be diſ- 
cioſed, and he diſcloſes the truſt to 4. who by letter dif-, 
cloſes it to Þ, this ſhall be a truſt, and the letteris a good. 
declaration thereof. 2 Yern, 10h. Cro:ke v. Brasking. 

But if a man deviſes 40/. to be paid to his couſin. 
7. S. and by him to be diſpoſed of fin ſuch manner as 
the teſtator ſhould by a private note acquaint him with, 
and he dies without having made any ſuch appointment ; 
this ſhall be a good bequeſt to 7. $. and ſhall not go to. 
the executors, from whom it was intended to have been 
1 Chan. Caf. 198. Martin v Douch. 

_ A. lent B. 1001. andin the note which was given for 
it, mention was made that it ſhould be diſpoſed of as 4, 
ſhould dire ; on a bill exhibited for it, the court de- 
clared it was a depr/itum or truſt, and decreed payment 
of it, though, it was barred by the ſtatute of limitations. 
2 Vent. 345. Ld. Hollis's _- .. | 
' A. in conſideration of 801. conveys an eſtate abſo- 
oy to B. and afterwards A. brings a bill to redeem, 
and B. by his anſwer inſiſts that the conveyance was ab- 
ſolute, but confeſſes it was in truſt, that after the 80/. paid 
with intereſt, he was to ſtand ſeiſed ſor the benefit of the 
wife and children of 4, though no truſt was declared in 
writing, and A. replies:to the anſwer : and it was inſiſted 
that 4. having [replied,, and the defendant made no 
proof of the truſt, no regard opght to be had to the 
matter ſet forth in avoidance of the plaintiff's demang ; 
yet the court decreed the truſt for the benefit of the wife 
and children. 2 Yern. 288. Hampton v. Spencer. | 

So if F. S, makes his will, and his wife executrix, 
and the ſon afterwards prevails on his mother (by telling 
her that the executorſhip would be troubleſome to her, 
&c.) toget 7. $. to make a new will, and him execu- 
ror therein, he promiſing to be a truſtee for the mother, 
which 1s done accordingly, and in that will there is but 
a ſmall legacy given to the wife ; this will be decreed a 
truſt for the wife on the point of fraud, notwithſtanding 
the ſtatute of frauds and perjuries, which requires a de- 
claration of truſt in writing. 'x Vern. 296. Thynn.v. 
Thynn. | TO PET apron 

But where one poſſeſſetl of leaſes for years deviſed them 
to his wite, and hoped ſhe would leave them to his ſon, 
and died; and her ſecond huſband granted the leaſes away, 
and the fon ſucd to be relieved, his bill was. diſmiſſed ; 
for it was no truſt for the ſon. , Cited by Lord Chan- 
cellor asa caſe he remembered in Lord Zgerton's time. 
Chan. Caf. 310. Civil v. Rich, RATS REY 

With reſpeCt to raiſing. truſts, it has been held that 
where a truſt is created by marriage ſettlement or will or 
a truſt of a term to raiſe money at twenty-one or mar- 
riage, and the perſon dies before the time, a court of 
Equity will not ſuffer the truſtee to raiſe the money at 
law. JAASS. Rep. Fry v. Fry in Chan. Trin., 27 Geg. 2, 

| Where A. by his will deviſed his real eftate to; his wife 
for life, with remainder over, and gave a Jegacy to, bis. 
daughter, to be paid within one th aſter the death of 
his wife, and charged upon the real eſtate ; the davgh- 
ter died in the life of the mother, unmarried ; and after 
the wife's death the repreſentative of the daughter ns (8 

2 | 1s 
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his bill to have this legacy paid out of the real eſtate. 
For the plaintiff it was inliſted, that this was different 


_ from the common cale of a legacy payable out of the 


lands, for here the time of payment was poſtponed out 


of regard to the circumſtance of the fund, and not of | 


the perſon. But by Lord Chancellor : the general rule 1s, 
that where a legacy or portion is given to be raiſed out 
of lands, payable at a certain time; if the legatee or 


_ child dies before that time comes, and -before the time, 


when in the view of the teſtator he could be ſuppoſed to 
want the legacy or portion, it ſhall ſink into the land for 
the benefit of the heir or deviſee; and this rule has only 
been broke into in favour of the huſband or children of 
ſuch legatee, &c. where ſhe was married; but that is 
not the preſent caſe, and as to the argument made uſe of 
from the circumſtances of the fund, that is only brought 
as an auxiliary reaſon; and no caſe has been determined 
upon ſuch circumſtances alone. If it had been given on 
a more remote contingency, as on the failure of iſſue of 
A. &c. there might have been ſome reaſon to have given 
it to the repreſentative, as the teſtator might probably 


- think the legatee could not be living at ſuch a diſtant pe- 


riod. Buthere it depends on the death of his wife, which 
might happen in a reaſonable time. In caſes where it has 
been given to 4. his executors ayd adminiſtrators, it 
ſhews the intention of the teſtator to make it tranſmiſ- 
ſible ; and where it has been charged by a condition, or a 
conditional limitation, and the legatee has had a remedy 
at law to defeat the deviſe of the eſtate to the deviſee, 
this court will not interpoſe to take that remedy from 
him, but will leave the deviſee to take the eſtate cum 
onere. But in the caſe of a truſt created by marriage 
ſettlement or will, or a truſt of a term to raiſe money 
at twenty-one or marriage, where the perſon dies before, 
this court will not ſuffer the truſtee to raiſe the money 


to the rule ol this court, The teſtator here, in the latter 


| Part of his will, gives legacies to his two daughters, and 
| if either of them die, her ſhare to go to the ſurvivor ; 


this looks as if he did not intend that the repreſentative 
ſhould have it even in the firſt bequeſt, and is a farther 
circumſtance to confirm the opinion given againſt rai- 
ſing the legacy out of the real eſtate. Bin diſmiſſed but 
without coſts. If this had been the caſe of a child who 
had married, and left children, it might have been other- 
wiſe. Fry v. Fry in Chan. Trin. 27 Geo. 2. MSS. Rep. 


2 What ſhall be deemed a reſulting truſt, or a truſt by 
implication, 


It has been ſhewn under the Jaſt head, that by the ſta- 


| tute againſt frauds and perjuries, the 29 Car. 2. cap. 3. 


all declarations of truſts were to be made in writing ; 
but in the aid at there is a ſaving with regard to truſts 
reſulting by implication of Law, which are left on the 
footing whereon they ſtood before theaft ; now a bare de- 
claration by parol before the aft, would prevent any re- 


| ſulting truſt. Arg. And the court ſeemed to be of that 


opinion. 2 Fern. 294. pl. 285. Lady Bellaſis v. Com- 
ton and Frankland, | 
It was likewiſe ruled by Lord Chancellor C:wper, that 


the ſtatute of frauds, /ef. 8. which ſays, © That all 


conveyances, where truſts and confidences ſhall ariſe or 


_ reſult by implication of Law, ſhall be as if that at had 


never been made, muſt relate to truſts and equitable in- 
tereſts, and cannot relate to any uſe which is a legal eſtate. 
Mich. 1709. in the caſe of Lamplugh v. Lamplugh, 1 
P. Wis. 112. | | 

If a man purchaſes lands in another's name, and 
pays the money, it will be a truſt for him that paid the 
money, though there be no deed made, declaring the truſt 
thereof ; for the ſtatute of frauds and perjuries extends 
not to truſts raiſed by operations of Law. 2 Yent, 361. 
Anon, 1 Vern. 366. S. P. G2fcoigne ve Thuyng. 

No rule is more certain than that if a man makes a 
conveyance in truſt for ſuch perſons, and ſuch eſtates as 
he ſhall appoint, and makes no appointment, the reſult- 
ing truſt muſt be to him and his heirs. The truſt in 
equity muſt follow the rules of law in the caſe of an uſe, 


Ws 


' at law, where there might be a remedy at law contrary | 


| taining twelve ſcore and twelve galloas, or four hog- 


TV 
and that it would be fo in the caſe of ar 
ng ues mw that it was Sir > xo Fen Aa ; in 
eþ. per Lord Chancellor. Firz-Gib, | | 
V. Fwy Falenridg : Abe FOR 
ut truſts ariſing by operation of Law have | 

of two kinds, (firſt) either where the —— = 
been taken in the name of one man, and the purchaſe mo. 
ney paid by another ; or (ſecondly) where the owner of 
an eſtate has made a voluntary conveyance of it, and made 
a declaration of the truſt with regard to one part of the 
eſtate, and has been ſilent with regard to the other part 
of it, Per Lord Chancellor, Bernard Rep. in Chan 
388. Lloyd v. Spiller, : 
Where it plainly appeared upon the evidence of both 
ſides, that the conſideration money paid on a purchaſe 
was the proper money of 4. (though mentioned in the 
conveyance to be paid by B.) in ſuch caſe, had it not 
been for the ſtatute of frauds, this would have been a 
reſulting truſt, and B. after 4's death executing a de- 
claration of truſt, this plainly took it out of the ſtatute 
per Lord Chancellor Cowper. 1 P. I//ms 323. Ambroſe 

v. Ambroſe. | 
Wherever there is a conſideration there can be no re. 
ſulting truſt. But if a leaſe be made for years without 
a conlideration, there will be. a reſulting truſt to the 


leſſor. 
Where a daughter's portion was charged upon the fa- 
ther's land, ſhe, at the requeſt of her father, had releaſed 
ner intereſt in the land, to the intent that he might be. 
enabled to make a clear ſettlement thereof upon the ſon. 
It was declared by the Lord Keeper, that if this was 
done by the daughter without any conſideration, there 
would be a reſulting truſt in the father, whereby he. 
ſhould be chargeable to the daughter for ſuch money, 
Freem. 305, Lady Tyrrel's caſe. | 
But where a truſtee purchaſes lands out of the profits 
of the truſt eſtate, and makes the conveyance in his own 
name ; though probably, if he cannot make other ſatisfac- 
tion for the miſapplication, theſe lands may be ſequeſter- 
ed, yet they cannot be decreed to be a truſt for ce//uy gue 
truſt, no more than if 4. borrows money of B. for it is 
not a truſt in writing ; and a reſulting truſt it cannot 
be, becauſe that would be to contradict the deed by pa- 
rol proof, directly againſt the ſtatute of frauds. But if 
this purchaſe had been recited to have been made with 
the profits of the truſt eſtate, this appearing in writing 
might ground a reſulting truſt. On appeal to the houſe 
of Lords, this decree was afhirmed. Chan, Pre. 84. pl. 
77. Kirkv, Webb, Ee | 
90 where a teſtator impowered the executor to lay out 
the perſonal eſtate in land, and ſettled it on 4. and his 
heirs : and the executor being about to purchaſe, told 
A's mother of it, and aſked her conſent, but took the 
conveyance in his own name, and no truſt in writing 
was declared, but it was proved that he at ſeveral times 
declared it muſt be ſold to make 4. fatisfaCtion, yet the 
court (though inclined to decree a conveyance to 4. the 
executor being dead inſolvent) declared it could not, be- 
cauſe there was no exprefs proof of the application of 
the truſt money, Ch. Prec. 168. pl. 139. Halt v. 
Markant. For more learning on this ſubjett, ſer 21 Vin. 
Abr. tit. Truſt. and 5 Bac, Abr. tit, Uſes and Tru/ls. 
Truftres of papiſts, are diſabled to make preſentations 
to churches, by ſat. 12. Ann, | | | 
Tumbreil, (Trmbrellum, Turbichetum, ) Is an engine of 
puniſhment, which ought to be in every liberty that hath 
view of frank-pledge, for the correction of ſcolds and 
unquiet women. Mitchin, fol. 13. See Cucking-itool. 
Tun, or Ton, In the end of words, or names 0 
places, ſignify a town, village, or dwelling place. Crwz | 
edit. 1727 | | | 
Tun, (Tunne!lum,) is a meaſure of oil or wine, con- 


heads. Stat. 1 R. 3.c. 12. 2 H. 6. cap. 11 and 12- 
Car. 2. c. 14. A tunof timber is forty ſolid feet ; a load 
fifty. Cowell, edit. 1727. 

Tun-greve, (Sax. Turgereva, 1. e. ville prepoſitar,) 


A reeve or bailiff, gui in villis (& que dicimus mirtris) 
| FI dani 
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drmini perſonam ſuſtinet, 
deratur. Spelman. 
Cunnage or 


gjuſque vice omnia diſponit "'& ma- 


Connage. (Tunnagium and Tonnagium, ) 
Is a cuſtom or impoſt due for merchandiſe brought or 
carried in tuns, and ſuch like veſſels, from or to other 
nations, after a certain rate for every tun, mentioned in 

at. 12 #1. 4. ca. 3. 6 H. 8. c. 14. 1-Ed. 6. cap. 13. 
1 Fac. caps 33: and 12 Car, 2. cap. 4. - It is ſometimes 
uſed for a duty due to the mariners for unloading their 
ſhips arrived in any havens, after the rate of ſo much a 
jon. Tonnage and poundage began in the 45th of Edward 
: the Third. Cottoni poſthuma, fol. 172. See 4 Infl. fo!.32. 

 Tvrbagium, the liberty of digging turfs. don. Angl. 

1 tom. þ. 032. | ; 

- Turvarn, (Turbaria, from turba, an obſolete Latin 
word for a turf) Is a right to dig turfs on another 
man's ground. MKitchin, fol. 94. And common of tur- 
hary is a liberty which fome tenants have by preſcription 
to dig on the Lord's waſte. Turbaria is alſo taken ſome- 
times for the ground where tarts are digged. And you 


ſhall find an aſhze brought of common of turbary in 5 


A. pl. 9. and7. E.3. fol. 43. They likewiſe uſed turbus 
ſortheturf,, and turbarius for the turfary, Cowell, edit. 1727. 

Tacbots, may be imported as they might have been 
before 10 & 11 177. 3. 1 6Gee. 1. /k. 2. c. 18. 


Turkey company, Any ſubject may be admitted on | 


payment of 20 1. 26 Geo. 2. c. 18. 

Exportation of gold and filver ſubjeQt to by-laws, 26 
Geo. 2+ Co 18. /- 4+ | 

Their by-laws ſubject to be revifed by the board of trade, 
26 Geo. 2.0. 18. /. 5. REL 

No woollen goods of Franc? to be imported into the 
Levant ſeas, 32 Geo. 2.c. 34. Nor Britifh except from 
Britain, 32 Geo. 2. c. 34. f. 2. See French g89ve, 

Turki:15, Is a ſort of (ky-coloured cloth. It is men- 
tioned in the ſtat. 1 R. 2. cap. 8. | 

CTucn or Toun is the ſheriff's court kept twice 
every year, viz. Wwithin,a month after Za/ter, and within 
a month after Michaelmas. Magna Charta, cap. 35. and 
3£E. 3. c. 15. From this court are exempted only 
archibiſhops, biſhops, abbots, priors, earls, barons, all 
_ religious men and women, and all ſuch as have hundreds 
of their own to ve kept, Stat. 25 H. 3. cap. 10. Bri- 
ton cap. 29. calls it tour, 1d eff, ambitus, circuitus : It 1s 
a court of record in all things that pertain to it. It is 
the King's leet through all the country, and the ſheriff 
\ 1s judge, and this court is incident to his office, See 
Cromp. jur. fol. 230. and 4 In/l. fol. 260. See Fleta, lib. 
2. cap. 52. and Mirror of Fuſt. lib. 1. cap. de Turnis. 
It is called the ſh:r;f*s turn becauſe he kept a turn or 
circuit about his ſhire, holding the ſame in ſeveral 
places. Sir 79. Doddridge's Hiſt. of Wales, fol. 50. 

Turn ſhall be held but twice in the year, A. C. 9g 
H. 3. 6-38-31 Ed. 4. 16 18; 

Peers, religious perſons, and women, privileged from 
coming to the turn, Stat. Afarlb. 52 H. 3. c. 10. | 

Articles to be enquired of in the turn, Star, Yall, 12. 
El. 1. in appendix to Ruffhead”s ſtatutes. | 

Sheriffs ſhall make their inqueſts by twelve men, who 
ſhall ſet their ſeals. 13 Ed. 1. c. 13. 

The ſheriffs ſhall deliver over to the Juſtices the in- 
diftments taken 1n the turn, and ſhall not make out pro- 
ceſs upon them. 14.4: c. 2. | pens 
Jurorsin the turn ſhall have 20s. a year freeho!d or 1/. 
6s. 84. coppyhold, 1 R. 3.c. 4. See County court. 
Curmps, Penalties on ſtealing turnips, 23 Geo. 2. 
26. /. 13. | : 

Turno vicecomitum Is a writ that lies for thoſe that 
are called to the ſheriff's turn out of their own hundred. 
Reg. of Writs, fil. 173. | 

Curnpikes, Breaking or cutting them down, puniſhed 
as a treſpaſs, 1 Geo. 2./7, 2. c.: 19. /. 1. , 

Charges of proſecution to be detrayed out of the tolls, 
5 Geo. 2.c. 33. /þ« 3. 

'Purnpikes 1llegally ereCted, to be removed by order of 
quarter-ſeſhons, 5 Geo. 2, c. 33. ſo 4 See Yighways. 

Tucrny, meationed in fat, 24 Hen, 8. c. 13. Sce 
Tournaments. SH 

Tucpentine, See TD:uJ7, Fice. 
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Tutors. -See Schools. | 

T waite. Signifies a wood grubbed up, and turned to 
aravle. Co. on Lit. fol. 4. | 

T wanights geſte, ( Hoſpis duarum nofium,) If he did 
any harm to any, his hoſt was not anſwerable for it, but 
himſelf. Hoveden, part, poſter. ſuor. Annal. fol, 345. See 

Third-night awne-hinde. 

Twre'fzindus, The ſame with Thanus. Amongſt the 
Engliſh Saxons every man was valued at a certain price ; 
and where an injury was done either to the perſon or 
goods, a pecuniary mulCEt was impoſed, and paid in fſa- 
tisfaction of that injury, according to the worth and qua- 
lity of the perſon to whom it was done. And all men 
were ranked into their claſſes, which ſee in Hindena : 
Thoſe who were wortly 1200, were called twelfhindi ; 
and if an injury was done to him, fatisfaftion was to be 
made according to his worth, Cowell, edit. 1727. 

Twelfhende, Twihende, twyhind, twyhindman, Under 
our Saxon government all perſons had ſuch an eſtimate or 
value put upon their heads, according to their quality or 
degree, and according to ſuch eſtimation were reduced 
to their diſtia&t claſſes, rank, or order. The loweſt or- 
der was that of the ceorls or huſbandmen, who were va- 
lued at 200 ſhillings, and called #wihundemen. The mid- 
dle, that of the leſfer thanes or freeholders, who were va- 
lued at 600 ſhillings, and thence called /yxhundemen. The 
higheſt, that of the thanes or noblemen, who were rat- 
ed at 1200 ſhillings and called 7welfhundemen, For 
which ſee the Laws of King Alfred, cap. 12, 3o, 31, 
32. and of King UT. 1. cap. 76. and 87. Cowell, 
edit. 1727. | | 

Twelve men, {Duodecem homines legales, Is a number 
of twelve perſons or upwards, to the number of twenty- 


|four, by whoſe oath as to matter of fact all trials paſs, 


both in civil and criminal cauſes, through all courts of 
the Common Law in this realm. Firſt, in civil cauſes, 
when proof is made of the matter in queſtion, then the 
point (that they are to give their verdict upon) is delivered 
likewiſe unto them, which we call the ze; then they 
are put in mind of their oath to do right, and are by the 
Judges, who ſum up the evidence, ſent out of the court 
by themſelves, to conſider upon the evidence on both 
(des, until they are agreed, which done, they return to 
the court, and deliver their verdict by the mouth of their 
foreman; according to which (if the matter be not ar. 
reſted or ſtayed by the court) the judgment paſſeth. Cow- 
ell, edit. 1727. See ſui}. 

Tythilan, Accuſation, impeachment, or charge of 
any treſpaſs or offence. Leg. Ethelred. c. 2, There is a 
miſtake in the laws of King Canute, as publiſhed by 
Brompton, cap. 56. St quis amicts deſtitutus vel alienigena 
ad tantum laborem vererit, ut plegium nom habeat, in prima 
thilac (it ought to be tyihtlan) id ef, accuſatione ponatur in 
carcanna, & ib; ſuſtineat donec ad Dei judicium eat. Cowell, 
edit. 1727. | 

Tyiwith, Is a Briuſh word, ſignifying familia, ſamu- 
littum, tribus, and 1s derived either from 2y/e, i. e. locus ub; 


tetit domus, vel locus edificande domui aptas, or elfe from 


tylath, which ſignifies trabs, tignus. In the firſt derivation 
it Ggnifies a place whereon to build a houſe; and in the 
ſecond, a beam-in the building. And tylwith is a tribe 
or family, branching or iſſuing out of another, which we 
in our Eng/ifp heraldry call ſecond or third houſes : fo that 
in caſe the great paternal ſtock branched itſelf into ſeve- 
ral zy/zwiths or houſes, they carry no ſecond or younger 
houſe his ty/with farther; and the uſe of theſe ry/withs 


| was to ſhew not only the originals of families, as if their 


work had been merely to run over a pedigree, but the 
ſeveral diſtinctions and diſtances of birth, that in caſe 
any line ſhould make a failure, the next in degree may 
make uſe of their intereſt, according to the rules of par- 
tition in Gavelkind, Cowell, edit. 1727. | 
Cynmeuty. There is a cuſtomary deſcent of lands in 
in the honour of Tynmouth, that if any tenant hath ifſue 
wo or more daughters, and die ſeiſed in fee, the land 
hall go to the el.leſt daughter for life only, and after to 
the couſins of the male line; and for default thereof to 
eſcheat. 2 Keb. 111, 114. £7 


"Tvthe?, See Tithe. | 


A 


UAICA RJA, A void place, or waſte ground, 
DMemeran4. in Scac. Mich. 9 Ed. 1. by Sir fobn 
Maynard. 

Daration, (/acatio,) is all the time betwixt the end 
of one term and the beginning of another. Where ſuch 
times began and ended in our anceſtors days, ſee Roger 
Floveden's Annals, part. pefter. fol. 343. where you ſhall 
find that this intermiſſion was called pax Det & eccle/1ee. 
Alſo the time from the death of a biſhop, or other 
ipiritua] perſon, till the biſhoprick, or other dignity, be 
ſupplied with another, is called vacation, Weſltm., 1. 
cap. 21. and 14 E. 3. cap. 4, 5- Fruits of benefices 
taken in the time of vacation, ſhall be reſtored to the 
next incumbent, 28 Hen, 8. c. 11. See Plrnarty, 
Mon-tecm. 

Darat. | See Judgment, and 21 Yin. Abr. 556. 

Daratura, A voidance, or vacancy of any ecclefiaſti- 
cal benefice that ſhall hereafter happen. As prima vaca- 
tura, the firſt voidance, proxima vacatura, &c, 

Oacrary, or Yarrchary, (accaria, al. vaccharia, va- 
chiria and vacheria,) 1s a houſe or place to keep cows in. 
Fleta, lib. 2. cap. 41. Domus five locus quo vacce aluntur, 
wel quo negetium quod ad eas attinet perficitur. Spelm. A 
dairy houſe, or cow-paſture, Without warrant, no ſub- 
ject may have a vaccary within the forelt. Cremp. Jur. 
fel. 194. 'But in the tat. 37 Hen. 8. cap. 16. Vacchary 
ivems to be a ſpecial name of a certain compaſs of ground 
within the foreſt of Aſhdown. And we read of the vac- 
cary of Wyreſdale in com. Lanc. Ret. Fin. 35 Edw. 3. 
mM. 23. Cowell, edit. 1727. 

Jaccarins®, The cow-herd, or herds-man, who looks 
aſter the common herd of cows. Sce his office deſcribed 
in Fleta, lib. 2. cap. 2: | 

Yadtare duellun, To wage a combatz which was 
when a perſon challenged any other to decide a contro: 


verſy by camp-fight or duel, and threw down a gaunt=- 


let, orthe like ſign of defiance, which if the other took 
vP, this was vadrare duel/um, as it were to give and take 
a mutual pledge of fighting. Cowell, edit. 1727. 

Dadtum mo2/iuum, Literally a mortgage, lands or 1m- 

moveable gools fo pawned or engaged to the creditor, 
_ that he has a right to the mean profits ſor the uſe of his 
loan or debt. See Glanville, lib. 10. cap. 8. | 

Der voabiun ponere, To take ſecurity, bail, or pledges 
for the appearance of a delinquent in ſome court of 
| Juſtice, Paroch. Antig. p. 334. 

Vognabony, (YVagabundus,) One that wanders about, 
and has no certain dwelling ; an idle fellow. Rogues, 
vogabond;, and f{turdy beggars, mentioned in divers ſta- 
tutes. Cowell, edit. 1727, See Dagrants. 

Dagrants, Giving alms to a perſon able to work pro- 
hibited, 23 Ed. $/t- 1c. 79. 11H. 7: c. 2: | 

To. be inipriltoned by the ſheriit, 25 £d. 3. ft. 1. 
6.7% 

\uſtices of peace, &c, to bind vagrants to their good 
bebaviour,: 7:R. 2.65: .. 

Roberdſmen, drawlatches, and ſuſpicious perſons, to 
be arreſted, 5 £4. 3. c. 14. | 

A ſervant at the end of his term ſhall not depart out 

oft. the hundred, 12 R 2, c. 2. | 
Beggars able to work ſhall be ſet in the ſtocks, 12 KR. 
"Hy 


A L 


Priſoners arrived from beyond ſea ſhall have paſirs 
from the magiſtrates, 12 NR. 2. c. 8, | 

Puniſhment of vagrants and thoſe that relieve them, 
19 H. 7. c. 12. 22 H. 8. c. 12. 27 BH. S.c. 25. 1 Bd 
6:63. 3& 4 £d. 6.5. 16.5, & -6:£4, b: c 25 2& 3 
Ph. & M.c.5. 5 El.c. 3. 14 El. c. 4.18 El. 4. 1 Fac. 
T. 06-9; 9 Fac, Io 4 | 7 

The puniſhment by goaling, , boring through the ear, 
Fc. repealed, 35 El. c. 75. /. 24+ 

Wandering ſoldiers or mariners ſhall ſettle to labour, 
_ ſhall have a teſtimonial from a Juſtice of peace, 39 

[. Co 17s 

God privy ſearch to be made for vagrants, &, 7 
Jac. 1.0 4+ On 

For apprehending of vagrants, 13 & 14 Car. 2 c. 12, 
fe 16. 12 Ann, ſl. c. 23. TY 
The Juſtices may tranſport rogues and vagrants, 13 
& 14 Cgr. 2.c. 12. f. 23. 
Conſtable may make rates for reimburſing the charge 


|of conveying vagrants, 13 & 14 Car. 2. c. 18. 


Vagrants paſſed by conſtables to be brought beſore a 
Juſtice, 11 & 12 #. 3. 7.18. 
Juſtices to ſet down the rates for conveying vagrants, 
1 Ann.'l. 2.c. 13. þ- 6. 
Vagrants to be put into 
Ann. c. 6. /. 16. 


the Queen's ſea ſervice, 2 
& | | 
ſaltices to make rates for conveying vagrants, 5 Aun, 


Te + 


Gengral direQtions concerning vagrants, 12 Ann. fl. 2. 
6 23-13 Ga. 2+ £24. 17 Gb..2: 6.5. 

Breaking out of houſe of correCtion felony, 17 
5: /- 14. 

DireCtions ſor paſſing them into Ireland, Ferſcy, Guern- 
fey, Ec. 17 Geo. 2+ C 5+ fo 14» | 

DireCtions concerning women delivered in the ſtreet, 
17 Geoe 2,5: fo 25« | 

Vagrants whoſe ſettlements cannot be found, may be 
ſent to the plantations, 17 Geo. 2. c. 5. /. 28. 

End-gatherers to be deemed rogues and vagrants, 13 
(760: 1. 6 23+ 7.8, 

Players aCting within five miles of the univerſities, 
deemed vazabonds, 10 Geo. 2. c. 19. /. 1, or acting 


Geo, 2. 


| without licence, 10 Ge2. 2. c. 28, 


. 'Fhe Juſtices may.examine a vagrant upon oath, and 
for want of bail commit him till the aſlizes, 25 Geo. 2+ 
6.0.5 43; | TE 

Method of conveying vagrants, 26 Geo. 2. ©. 34+ 
+2. | 
; Pale, Balet, or Padelef, Podlat, and Yallet, (/Va- 
lettus, vel Falela. Di juxta dominum vadit ſeu min;/irat, 
Fr, Valet,) A ſervitor, or gentleman of the privy cham- 
ber, according to Camden, But Selden (in bis 7 tes of 
Honour, fel. $31.) ſays, Palets anciently fgniticd the 
young heirs which were to be knighted, or young gentis» | 
men of great defcert or quality, but now given to tho'e 
of the raak of yeomen. In the acceunts of the [ner 
Temple, it is uſed for a bencher's clerk, or ſervant; the 
butlers of the houſe corruptly call them varlets, 1 
Reg. of Wrus, 25, b, valettus. If the ſerif” te a vad2- 
lect of the crown, Wc, Coke on Littleton, ſcl.. 155: 
Cowell, edit. 1727. 


rq* . . T#..- 
Dalrmin, "Che value or price of any thing. Aa 


bs" 


FT -A---0 
bury in vita S. Adhelmi, cap. 10. Hoveden, þ. 183. See 
{Palurge . : 
© Haleſkeria, The kindred of the lain, one on the fa- 
| ther's ſide, and another on the mother's ſide, to prove 
that he was a [/elchman © It is mentioned in Statuts Wallic, 
gina 12 E. 1. cap &- 

pPalae, (Velentia, Falor,) Is a known word, yet IW+/ 
in his Symbel. part.2. tits Indiftments, ſef?, 70. nicely 
diltinguithes between wvaiue and price: his words are 
thei « the value of thoſe things in which offences are 
committed, is uſually compriſed in indictments, which 
ſeems neceſlary in 7efr to make a difference from petzt 
larceny, and in treſpaſs to aggravate the ſault, and in- 
creaſe the fine: but no price of things fere nature, may 
be exprefled, as of deer, hares, Wc. as if they be not 
in parks and warrens, which 1s a liverty. Stat. & £4. 4, 
f.' 5. nor of charters of land, And where the number 
of the things taken are to be expreiled in the indictment, 
as of young doves in a dove-houſe, young hawks in a 
wood, there mult be fatd pretw or ad valentiam but of 
divers dead things, ad valentiam, and not pret; of coin 
not current it ſhall be pretiz, but of coin current it 
(hall neither be. ſaid pretz4 nor ad valentiam ; for the value 
and price thereof is certain. Cowell, edit, 1727. HyHee 
21 Vin, Abr. 537. . 

Clalug of macriage, (Falre maritag!tn) Was a writ 
that lay for the lord, having proſerced convenable mar- 
riave to the infant, without diſparagement, if he refuſed 
to take the lord's offer, to recover the va'ue of the mar- 
1:47% Reg. Orig. fol. 164. Old Nat. Brev. fol. go. 
See Palmer's caſe, Co. lib, 5. fol. 126. and the ftatute 12 
Car. 2. Cap. 24+ | 

Dentirins, (Precurſor,) As vantarius Regis, the 
King's fore-ſootman : Richardus Rockeſle miles tenebat ter- 
ras Seatonim per ſer jantiam eſſe vantarium Repts in Gaſcoigne 
dinec per uſus fuit part ſolutarum pretit ivd. i. dum triviſet 
ar cal:corum pres ivd. Rot. de Finibus, Term. Mich, 
2 Ed. 2. n 

Dariance, (Yariantia, from the French Parter, 1. e. 
alterare) Signiſtes any alteration of a thing formerly laid 
in a plea, or where the declration in a cauſe differs from 
the writ, or from the deed upon which it 1s grounded, 
&c. 2 Lill. Abr. 629. It there 1s a variance between the 
declaration and the writ, it is errror z and the writ ſhall 
abate. And if there appear to be a material variance 
between the matter pleaded and the manner of pleading 
it, this is not a good plea; for the manner and matter. of 
p!eading ought to agree in ſubſtance, or there wiil be no 
certainty in it. Cro, Fare 479+ 2 Lill. 629. But when 
the pleading is good ina ſubitance, a ſmall variance fhal] 
not. hurt. 3 47:4. 227, If the record of nt prius agrees 
with the declaration delivered, a variation from the iſſue 
15 not material. 2 Strange 1131. Where the original 
writ varies from the declaration, it is not remedied by 
any ſtatute of jeofails. 5 Rep. 37. "There was a variance 
betwen the writ and declaration, in an aCtion of the caſe, 
the one being for more than the other, and though the 
plaintiff had a verdict, he could not get judgment : it 
was held, that it was not helped by the ſtatute 18 Ez. 
for thit ſtatute helps when there 1s no writ, not where 
there 15 one that varies in ſubſtance from the declaration 
2 Cro. 829. In <jctment, the original was teſted 24 
fan, and the ejectment ſuppoſed to be 31 Fan. in the 
_ time year; the plaintiff bad a verdict, and this was aſ- 
ſigned for error, viz. that the original was taken out be- 
tore there was any cauſe of aCtion, and being certified to 
be betwcen the ſame parties, and of the fame land, in the 
lame term, it was adjudged ill, and not to warrant the 
Ceclaration, and therzupon the judgment was reverſed. 
Cro Car. 08, 205, See 21 Pin. Abr. tit. Variance. 

Dajal, (Pafſalius) Signifies him that holds land in fee 
of his lord; we call him more uſvally a tenazt in fee, 
whereof fome owe fidelity and ſervice, and are called 
vaſſalti jurati, Shene de Verbor. Signif. verb, Ligeantia, faith 
that raſſallus is divided into homologum & non Homologum. 
Fmlogus is be that fweareth ſervice with exception of a 
higher lord ; and non homologus is he that ſweareth with- 
Out exception, ail one with /igeus. And the larce author, 


vp Vajealius, ſaith, that it is vaſſallus guaji baſſallus, i, C. 
Fa p 


VA; 
infer ior ſocius, becauſe the vaſal is inferior to his maſters 
and mult ſerve _ reverence him; and yet heis in a 
manner his companion, becauſe each of them is obliged 
to the other. Cowell, edits 1727, 

Daſſalage, Signiſics the ſtate of a vaſſal, or ſervitude 
and dependance on a ſuperior lord: Liege vaſſalage be- 
longing only to the King. 

Dato, Is a writ that lies for the heir againſt the te- 
nant for a term of life or of years, ſor making waſte; 
or tor him in the reverſion or remainder. F, N, B. fol. 
55 Reg. Orig. fol. 72 & 76. & Reg, Fudic. fol. 17, 21, 
23 & 69. vide © E. 1. cap. 5. 

Daſtuim, A waſte or common lying open to the cattle 
of all tenants who have a right of commoning. Parech. 
Antiq 171. : 2 

Uaſtum F222itae vel Boſci, That part of-a foreſt or 
wood, wherein the trees and underwood were ſodeſtroyed, 
that it lay in a manner walte and barren. Paroch, Antiq. 
Þ» ZI. | 

Ctiuaſez, or UInivaſo?, Is one that in dignity is next 
to a baron, Camd. Brit. pag. 109. .Brafton, lib. 1. c. 8. 
ſays thus of them, Sunt & ali potentes regni, qui dicun= 
tur barones, hoc eſt, robur belli ; ſunt & alii qui dicuntur 
vavaſores, vir: magne dignitatis, Vavaſor enim nihil 'me-= 
lius dict poterit quam vas ſortitum ad valetudinem. See 
Camd, 188. | 

Clavaſo?, (Pavaſoria, The lands that a vavaſer held, 
Bratt. lib. 2. c. 39. 

Cical. HY) ncy, The tenants of one of the tithings 

within the manor of Bradford in W/ilthhire, pay a yearly 
rent by this name to their lord, the marquis of //Yin- 
cheſter, which is in lieu of veal paid formerly in kind, 
Cruwell, edit. 1727. | 
 Ul-H&igal Judiciarium, Is applied to. money or fines 
paid to the King, to defray the charge he is at in main- 
taining the courts of Juſtice, and proteQion of the peo- 
ple. 3 Salk. 33- | 

Ucjaure, (/iſeres, from the French voir, videre, in- 
trert,) Arcſuch as are ſent by the court to take view of 
any place in queſtion for the better deciſion of the right. 
O14 Nat. Brev. ful. 112. So likewiſe Bratton uſes it, 
lib. 5. tract. 3. cap. 8. It ſignifies alſo ſuch as are ſent 
to view thoſe that efloign themſelves de mals lei, whe- 
ther they be in truth ſo ſick as they cannot appear, or 
whether they counterſeit. Brad. lib. 5. traft. 2. cap. 
10 & 14. Laſtly, it is uſed for thoſe that are appointed 
to view an offence, as a man murdered, or a virgin ra- 
viſhed, &c. Cowell, edit. 1727. See Uiew. 

Lieitraria, (Mini/terium de Veltraria,) The office of 

dog-leader or a courſer. Rot. Pip. 5 Steph. 
- . Uleltrarius, One who leads grey-hounds, which dogs 
in Germany are called F/lters, 1n Italy Feltroes, in France 
Viautres, Vautres. And lands are held per ſervitium in- 
veniend. unum veltrarium canes ducere, fc, Blount's Te- 
nures, Pag. 9, 

Ulctum qguadzageſimale, A veil or piece of hanging 
drawn before the altar in Lent, as-a token of mourning 
and forrow. Synod. Exon. ann. 1217. C. 12. 

Uenaria, Are thoſe beaſts which are caught in the 

woods by hunting. Leg. Canut. cap. 108, 
— GClenatia, Was ſometimes uſed for the exerciſe of 
hunting, but more often for the prey taken, or veniſon. 
If any hunted without licence within the liberties of the 
King's foreſts, a ſevere penalty was impoſed at the next 
{wainmote; which fines and amerciaments were not al- 
lowed to the foreſter, but commonly reſerved to the King. 
So when [/illiam Fitz- Nigel enjoyed ſeveral privileges as 
foreſter of Bernwode, it was Exceptis indiftamentis de 
viridi & venatione, gue Domino Regi omnino reſervaban- 
| tur, Paroch. Antig. p. 73. 

Ulenttiem erpanas, Is a writ judicial, direfted to 
the under-theriff, commanding him to fell goods which 
he hath formerly by commandment taken invo his hands, 
for the ſatisfying a judgment given in the King's court. 
Reg. Fudic. fol, 43. and Stat. 1,4 Car. 2. cap. 21. | 

Clenvitoz egi., The Eing's ſeller or ſales-man ; 
the perſon who expoſed to ſale thoſe goods and chattels 
which were feiled and diftrained to anſwer any debt due 


to the King —ZYhilipus de Lardiner clamat 2/fe vendi- 
torem 


YEN 
torem Domini Regis de ferd» in com, Ebor. de omnibus re- 
bus que wendi debent pro debito Domini Regis, vel ettam 
ro auro Regine : ita, videlicet, quod iþſe vel certus ſuus 
atternatus ibit ad mandatum vicecomitis de loco in locum in- 
fra com. ſumtibus ſuis ad prediftas venditiones factendas ; 
& capiat de unaquaqua venditione pro feada ſuo xXXll. den. 
Dus warrant, Ebor. temp. Ed. 1, Which liberty was 
atterwards ſeifed into the King's hands for the abuſe 
thereof, as appears by the great roll m the Pipe-othce, 
anna 2 Ed. 1. | 
 Utendo; and Ulendee. Vendor is a perſon who ſells any 
thing, and Y:dee the perſon to whom it is fold, Where 
a man ſeils a thing to another, it is implied that the 
vendor ſhall make aſſurance by bill of ſale to the vendee, 
but not unleſs it be demanded; per Finch Chancellor. 
2 Chan, Caſes 5, Mich. 32 Car, 2. Legate v. Hockwood. 
A verbal ſale was made of a third part of a ſhip to B. 
B. gives bond for the money, and the ſhip 1s delivered 
into his poſſeſſion; B. demands a bill of ſale of the ven- 
dor, without which he cannot make a ſatisfactory title 
to any other perſon, Vendor refuſes, B. ſends the ſhip 
a voyage, and after ſues to have his bond delivered up. 
Vendor then offers a bill of fale. B. refuſes. Decreed 
the bond to be delivered up, and the third part, &c. re- 
aligned to the defendant. 2 Chan. Caſes 5. Mich. 32. 
Car. 2. Legate v. Hockwoad, See Bill of Sale, and 
21 Vin. Abr. tit, Vendor and Vende. 
_ Uſeirrila, Is a narrow or ſtrait way : It is mentioned in 
the ona/l. 1 tom. pag. 408. | 
Uenia, Is a kneeling or low proſtration on the ground 
uſed by penitents. //al/ingham, pag. 196. | 
Ulemire facies, A writ judicial awarded to the ſheriff 
to caule a jury of the neighbourhood to appear, when a 
cauſeiis brought to iſſue, to try the ſame; and if the 
jury come not at the day of this writ, then there ſhall go 
a habeas corpora ; and after a diſtreſs, until they appear. 
Old, Nat. Br. 157. But where a venire omits part of the 
1fſue-to be tried, or any of the parties; if a juror is named 
in the habeas corpora, by a name different from that in 
the venire; or a juror returned on ſuch a panel is omit- 
ted in the habeas corpora; or a venire or diſiringas are il- 
ſued without any award on the roll to warrant them; it 
will be ill, and is ſaid to be a diſcontinuance. 2 Haw. 
 P..C. 298, 299. A wvenire facias ought to be de aliquo 
vicineto ; and venire de vicineto evitatis, 18 good without 
naming of the pariſh within the city out of which the 
. Jurors are ſummoned. 2 Zz. 633, 636. Though it hath 
been held, that-the venzre facias may be of a town, pariſh, 
manor, or any place known, called a /ieu conus ; but not 
of a city or county. Cre. Eliz. 260. And yet where a 
venue cannot come from a vill, hamlet, &fc. there it muſt 
be de cerpore comitatus, to prevent failure of juſtice, before 
the Nat. 4 & 5 Ann. by which aCt a venire facias may be 
from the body of the county, &c. In an information 
againſt a county for not repairing a bridge, it was held, 
that the Attorney-general might take a venire to any 
adjacent county ; and that it might be de corpore of the 
whole, or de vicineto of ſome particular place therein next 
adjoining. Trin. 3 Ann. 3. Salk, 3*1. The plaintiff 


in aſſumpſit declared upon a promiſe made at Waidftone in | 


Kent ; and upon non aſſumpſit pleaded, the venire facias 
was de wicineto ville & parochiz de Maid/lone, and a trial 
was had: but it was reſolved to be an inſufficient trial, 
becauſe the venire ought to be of a larger precinC&t than 
the plaintiff himſelf had alledged in his declaration. 
Yelv. 104. See Jury. | | 
Venire facias, Is alſo the common proceſs upon any 
preſentment, being in nature of a ſummons for the party 
to appear ; and this 1s a proper proceſs to be firſt awarded 
on an indictment for any crime, under the degree of 
treaſon, or felony, or maihem, except in ſuch caſes where- 
In other proceſs is directed by ſtatute: and if it appears 
by the return to ſuch venire, that the party has lands in 
the county whereby he may be diſtrained, the diſtreſs in- 
finite ſhall be awarded till he do appear; and he ſhal] 
forfeit on every default, ſo much as the ſheriff returns 
upon him in ifſues : but if a 7thi/ be returned, a capras, 
alias, and pluries, ſhall iſſue, &c. 2 Hawk. 283. 'The 
renire facias ad reſpondendum may be without a day cer- 


order to bar the remainder in uſe, limited to the firſt fon 
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tain, becauſe by an appearance the fault in this proceſz 


is Cured ; but a venire facias ad triand. exitum muſt be re. 
turnable on a day certain, Wc. 3 Salk, 7 EEE 
Uevitare, Is the book of Ecclefiaſticus ; ſo called be. 
cauſe of the Yenite, exultemus Domino, Tubilate Deo, (ts, 
writ in the hymn-book or pſalter as it is appointed to 
be ſung, &c, It oſten occurs in the hiſtory of our Eng. 
liſh ſynods ; and is called venitarium, Mon. Ang. tom. J 
pag. JJ2s Fes 
Urnter, Signifies the belly ; but is alſo uſed for the 
children by a woman of one marriage: there is in law 
a firſt and ſecond venter, &c. where a man hath children 
by ſeveral wives; and how they ſhall take in deſcents of 
lands. See Deſcent. 
Centre inſficiendo, 13a writ for the ſearch of a woman 
that ſaith ſhe is with child, and thereby with-holdeth 
land from him that is next heir at law. Regi/?, Or;g, 
ol. 227. | h 
4 Sir F, IF. died, his lady enſeint. P. who married Sir 
F, Is eldeſt daughter, and who had the greateſt part of 
the eſtate ſettled on him upon the marriage in default of 
iſſue male, attempted to ſuffer a common recovery in 


of Sir F. and fo diſinherit the iſſue en ventre ſa mere. The | 
widow of Sir F. petitioned the Judges and the Lords in 
Council, to ſtay his proceedings, ſuggeſting that ſhe was 
with child ; which was granted. Whereupon P. ſug- 
geſted in Chancery, that ſhe was not with child, but by 
ſuch pretence detained the evidences of the lands, and 
ſtopped his ſuffering a recovery, and prayed the writ de 
ventre inſpicienda; which was granted. Whereupon the 
ſheriff of London, with a jury of women, whereof two 
were midwives, came to the lady's houſe, and into her 
chamber, and ſent to her the women, ſworn by the 
ſheriffs before, to ſearch, try, and ſpeak the truth, whe- 
ther ſhe was with child, or not. The men all went out, 
and the women ſearched the lady, and gave their verdiQt, 
that ſhe was with child ; whereupon the ſheriffs returned 
the writ accordingly. Afoor 523. pl. 692. 39 El. 
Dame IVilloughby's caſe. by | 
A widow married again within a week after the death 
of her firſt huſband, whoſe couſin and heir brought the 
writ de ventre inſpiciendo, direCted to the ſheriff of Ln 
don , who returned, that he cauſed her to be ſearched by 
ſuch matrons, who found her with child, and gued pari- 
tura fuit within twenty weeks. It was then prayed, that 
the ſheriff might take her into cuſtody, and keep her 
till ſhe was delivered. But becauſe ſhe ought to live with 
her huſband, the court would not take her from him, he 
entering into a recognizance, that ſhe ſhould not remove 
from his then dwelling-houſe, and that one or two of 
the women returned by the ſheriff ſhould ſee her every 
day, and that two or three of them be preſent at the 
delivery; and a writ was awarded accordingly to the 
ſheriff of Surry. And afterwards ſhe was delivered of a 
daughter, who was found by inquiſition to be the daugh- 
ter and heir of the firſt huſband. Cro. F. 685. pl. 2 
Paſeh. 22 Fac. B. R. Theaker's caſe. See 21 Vin. 4br. 
547» 548. . Th | <a 
Clenue, (Vicinetum, or Viſnetum,) Ts taken for a neigh- 
bouring place, Jocus quem Vicini habitant : it is the place 
from whence a jury are to come for trial of cauſes. #+ 
N. B. 115. . | 
The moſt peneral rules reſpefting the neceility of a 
venue are, that a venne is neceſſary in all caſes where the 
matter 1s traverſable, or where it affects the right of the 
aQtion ; but where it merely regards the per/27, or con- 
cerns damages only, there a venue is not neceiary. 5 
Bac. Abr. 325. NS 
' In an action on the caſe the defendant pleaded 18 a99te- 
ment, that the plaintiff was an alien enemy, and Jaid r0 
venue : and on demurrer it was adjudged to have been 
well pleaded, and the plaintiff might have replied, that 
he was born in England generally, But if ſuch a matter 
is pleaded in bar, it muſt be pleaded with a ven, ard 
the plaintiff ſhould reply, that he was born 1n ſuch 3 
place in England, and in the principal caſe ju&gment V 
given, gued billa caſſetur« 2 Ld, Rayrn, 1243+ Pit v 


Cooper, 


\TLatters 


V E N Es V t R 
Matters touching the perſon, as privilege of attorney, | it is only triable - there ; | whereas matters which ar 
may. be pleaded without a venue, and be tried where the | tranſitory may be tried in any county, 2 Lill. Abr; 
writis brought. 2 £4. Raym. 1172, 1173. Scawen V. | 786. ' h Pcs { 
Carrets; | | | vox | | In an aftion of debt brought for rent due for 
In covenant againſt one as aſſignee, there is no need | land upon a leaſe under hand and ſeal, where there is 
_ of laying any venue, becauſe an aſſignment is always 1n- | no privity of contract, as againſt ari aſſignee, &c. the 
tended to be made on the lands aſſigned : per Cur. Carth, | venue rriuſt not be laid out of the county where the land 
256. Huckle V., Ie. 


lies for which the rent is due ; forthe aRiori is, for want 

But a conſideration executory is traverſable, and there- | of privity of contratt, become a local aRion, ratione ter- 

Fore a venue muſt be laid. Cro. El:z. 880. The Lady] r@, out of which the rents are iſſuing, and not tranſitory: 

Shandos v. Simpſons But where the aQtion is brought by the leflor againſt the 

Where the judgment is upon a nihi/ dicit, the want | leſſee, there being privity of contraCt; the ation is tran- 
of a venue is not material to ſet it aſide, becauſe the en- | | 


en- | litory, and the demiſe may be Jaid to: be inade in any 
quiry is not to be of any thing beſides damages, which 


| 7 | other county than that where the land lies. 2 Lill. Abr. 
may be enquired by any jurors in the county. 1 Lutw. | 782, 783. : | 


225. Remington v, Tailor, | | With reſpeCt to criminal caſes, it- is ordained by the 
[t is a general principle, that the want of a venue 18 | ſtatute 21 Face 1. cap. 4: that all informations. on penal 
only curable by ſuch plea as admits the faCt for the trial | ſtatutes ſhall be laid in the counties where the offences 
whereof it was neceſſary to lay a venue : or bya verdiCt. | were committed. And upon this ſtatute the following 
6 od. 222. 3 Salk. 381. Thus the want of a venue | points have been adjudged; 21 Fac. c. 4. See 5 Bac. 
js aided by pleading over ; as where in treſpaſs the de- | Abr. 327, 329. 
ſendant pleaded a ſubmiſſion to an award, and that an | Yerdecoz. (Yiridarius, From the French Verde ut, i. e. 
award was made, which he had performed, but laid no |cu/fos nemoris, is a judicial officer of the King's foreſt, 
venue where the performance was, "The plaintiff replied | choſen by the King's writ in the full county of the ſame 
| another award, and the defendant tendered iſſue upon it, | ſhire, within the foreſt where he dwells; and is ſworn 
whereupon the plaintiff demurred. #H?/r Chief Juſtice | to maintain and keep the aſliſes of the foreſt, arid to 
ſaid, that the want of a wenue was aided by the pleading | view, receive and inroll the attachments and preſent- 
over. Ld. Raym. 1039. Purſl,w v. Baily. ments of a!l manner of treſpaſſes of vert and veniſon in 
So in a debt upon bond, though no venue is laid where | the foreſt. Aanwoed, part. 1. page 332. His office is 
the bond was made, yet if the deſendant pleads a releaſe, | properly to look to the vert, and fee it well mairitained. 
this admits the bond, and aids the want of a venue ; per | Cromp. Fur. fol. 165. His oath, fee and authority, you 
Holt Chief Juſtice. But if the defendant had demurred, | may ſee in Afanwoed, parts 1.: pag. 51. He is to bt 
the want of a venue had been ill. £Zd. Raym. 1040. | in the Court of attachment, to ſee the attachments of the 
__ v. Baily. | | 


Fs | foreſt, to receive the ſame of the foreſters and. wood- 
y the 16 & 17 Car, 8. c. 8. the want of a venue is 


wards that preſent them, and then to enter them into 
aided after verdit; and this in caſes not only where | their rolls. Cowell, edit. 1727. 


there is a wrong venue, but alſo where the cauſe is tried | UYerdit, (Yerediftum, quaſs diftum veritatis, ) 1s the an- 
in a wrong county, as appears from the following caſes. | (wer of a Jury made upon any cauſe, civil or ctiminal, 
1 Saund. 248. Craft v4 Boite, S. C. Raym. 181. by the [committed by the court to their examination; 'And this 
name of Craft v. Winter. And it is there added, that | is two-fold, general or ſpecial ; a general verdift is that 
the defendant might have demurred upon it. (Staundf, Pl. Cr. lib, 3. cap. 9. ) which is given vr 
Many niceties which were formerly to be obſerved | brought into the court in like general terms to the gene- 
with reſpeQ to laying of the venue, are now removed | ra/ iſſue ; as in an aQtion of diſſeilin, the defendant 
by the 4 & 5 Ann. cap. 16. which enaCts, © That every | pleadeth, no wrong, no difſeijin ; then the iſſue is general, 
wenire facias for the trial of any iſſue in any aCtion or | whether the fat be a wrong or not, which being com- 
ſuit, ſhall be awarded of the body of the pioper cqunty | mitted to the Jury, they upon conſideration of their 
where ſuch iflue is triable.” And ſee /at. 24 Geo. 2. | evidence come in and fay, either for the plaintiff, that it 
c. 18, which extends this act to trials ot iſſues on penal | is a wrong, and difſeifin ; or for the defendant, that it, is 
ſlatutes. | | RT, no wrong, no difſeiſin, A ſpecial 'verdit is, when they 
The wenxe in the declaration was laid at Leek, and |ſay at large, that ſuch a thing and ſuch a thing they find 
not at Leek in the county aforeſaid. Defendant de-| ro be done by the defendant or tenant, ſo declaring the 
murred, and ſhewed the want of a proper venue for cauſe; | courſe of the fa, as in their opinion it is proved ; and 
plaintiff joined in demurrer ; and upon argument, the | as to the law upon the fat, they pray the judgment of 
court gave judgment for the plaintiff. -It was held ſuf- | the court: and this ſpectal verdid, if it contain any atnple 
ficient, according to the courſe of the court, to lay the | declaration of the cauſe from the beginning to the end, 
venue at Leek, which has reference to the county in the | is alſo called a verdi#? at large, whereof read examples 
margin ; and fince by the aCt of parliamentthe venire | in Standf. wb: ſupra, and Co. on Lit, fol. 228. Cowell, 
facias is to be awarded de corpore comitatus, it is not ne- | edit. 1727. - 4 EA AN 
ceſſary that ny particular place ia the county be laid. | Verdict de bene eſſe is a conditional verdi@, the validity 
1 Barnes's notes in C. B. 342. Spooner v. Milward. of which depends upon ſomething ſubſequent to the ta- 
It is a general rule likewiſe, that the county in the | king thereof: 5 Bac. Abr. 284. | DEST fe 
margin of a declaration will help the venue laid in the If the Judge before whom a cauſe is tried has a doubt 
body of it, but will not hurt it; as appears from the | as to the propriety of taking a verdift, he may dire& the. 
following caſes. | Jury to find one de bene fe ; and if it ſhall upon conſi- 
 Inthe margin ſtood the word Norfe/t, in the body of | deration be thought right to have taken the verdiR, it ſhall 
the declaration, the venue was laid at the city of Nor-| be abſolute. Brown. Meth, 13: | W 
wich, in the county of the ſame city, throughout. The| Ifan aQtion of debt be brought againſt huſband and wife, 
plaintiff executed a writ of inquiry of damages, direCted | and at the trial of the cauſe the wife make default, and a 
to the ſheriff of the city of Norwich, Had no venue | proteCtion be caſt for her, the Judge may direCt the Jury 
been laid in the body of the declaration, reference mult | to find a verdi&t de bene efſe; and if the proteCtion be 
be had to the margin ; but where a proper venue is laid | diſallowed at the day in bank, the verdiCt ſhall be, ab- 
in the body of the declaration, the word in the margin | ſolute. Bro. Prote#?, pl. 30. © - © 3 | 
ſhall not vitiate it z for it is a jeofail, which is helped by | A privy verdiCt is fo called, becauſe what is thereby 
the 4 & 5 Anu. cap. 16. 1 Barnes's notes in C. Be 345+ | found ought to be a ſecret to the parties until a verdift is | 
Howſe v. Halſelwaed. | given in open court, 1 /»fl. 228; _ 1% , 
It is to be obſerved howeyer, that in all real ations | The giving of a privy verdiCt is only permitted for the | 
the venue ought to be laid in that connty where the | caſe of the Jury, that they may refreſh themſelves ; for 


thing is for which the ation is brought 3 ſur being local, | if either the Judge or any one. of the jurors bappen 
Vor, 1. N* 132. | | A. 


to 
9 A die 


V E R 

| die beſore a verdiCt is, given in open court, the privy 
verdi& is not binding upon either party. Plawod. 211. 
Saunders v.' Freeman. Dyer 217. Moor 33. 

| X has Jury may by a  verdi&t given in open court find 
differently from what they have before found by a privy 
verdict. 1 Inf. 227: 44oor 33. | 

The Jury, who had by a privy verdiCt found for the 
defendant, did at the next fitting of the court by a ver- 
diCt given in open court find for the plaintiff. Both ver- 
didts being returned upon the poflea, it was holden that 
the latter ſhould ſtand ; ef per Cur : the verdiCt given in 
open court is the true verdiCt, the other being only al- 
lowed for the eaſe of the Jurors, that they may refreſh 
themſelves. Phwd. 211, Saunders. v, Freeman, Dyer 
217. 

4 iS in one book laid down, that a privy verdiQt can- 
not be given-in any caſe of life or member. 1 /»/. 
227. 

in other books it is faid that a privy verdict cannot 
be given in any caſe of felony ; becauſe the Jury are 
directed, and ought in every ſuch cafe tolook upon the 
priſoner when they give a verdict. Raym. 193. Rex. 
 v. Ladfingham. 1 Yentr. 97. TOES 

But it is in theſe books faid, that in any criminal 
caſe wherein the perſonal appearance of the defendant 
is diſpenſed with, the Jury may give a privy verdict, 
and that it is uſual ſo todo. Razm. 193. Rex v. Lad- 
ſingham, 1 Ventr. 97. | 

In an information for a miſdemeanor the Fury had 
given a privy verdict. The verdict afterwards given in 
court was upon this account objected to ; but it was 
holden to be a good one. KRaym. 193. Rex v. Ladjing- 
ham. 1 Vent. 97. ISA 

A general verdict is ſo called, becauſe the matter in 
ive is thereby found generally. If iſſue be joined 
wpon the plea of not guilty, and the Jury find either 
that the defendant is guilty, or that he is not guilty, 
this is a general verdict : and wherever the Jury mean 
to find a general verdict, they cannot find any particu- 
lar fa&t fpecially. 5 Bac. Abr. 285. ' | 
If the werue in an ation of affault and battery be 
Hid in the pariſh of A. the Jury ſhall not. be received 
to ſay, that the defendant is not guilty in the pariſh 
of A. for the jury muſt in ſuch caſe find a ſpecial ver- 
dit, or they muſt find generally, either that the de- 
fendant is, or that he 1s not guilty. 1 Roll. Abr. 
694. VU. pt. 1. | 
A Jury may in all cafes, if they will take upon them- 
felves the knowledge of the Law, find a general verdiCct ; 
| but it is dangerous for them ſo to do ; for if they mil- 

take the Law they run themſelves into the danger of 
| an attaint. It is therefore the ſafeſt way for a Jury in 
every doubtful cafe to find a ſpecial verdict. 1 nt. 
228. 4 Rep. 54+ | 


+. QOf.e fpeaet-werdiat. h -- | 

A ſpecial. verdiQt is fo called, becauſe the matter in 
iſſue is thereby found ſpecially. 5 Bac. Abr. 286. 
| It ſeems to have been always hulden clearly, that 
where the general iſſue is pleaded, and ifſue is there- 
upon joined, the Jury may find a ſpecial verdict. Bro. 
Verd. pl. 45. pl. 506. pl. 85. 6 | | 

It is laid down in ſome books, that if iflue be 
joined upon a ſpecial pea, the Jury cannot find a ſpe- 
cial verdift. Bro. Verd. pl. 45. Dyer 117: ZÞ 

But it is laid down in one book, that although there 
be ſome opinions to the cantrary it is now {cttled, that 
the Jury may find a ſpecial verdict in any caſe where 
ſue js joined upon a ſpecial plea ; for that the queſtion 
of Law may as well ariſe upon fuch ifſue as where 
the general iſſue is pleaded. 1 /n/t. 226, 227. 

And in another book it is ſaid to have been holden by 
all the Juſlices of the King's Bench, that in all pleas of 
the crown and in every civil action, whether it be real, 
Pn or mixed, in which any iſſue is joined, either 

etwixt the King and a party, or betwixt party and 
party, the Jury may find any matter which is pertinent 
to the iſſue ſpecially. g Rep. 12. Dowman's caſe. 


{the Jury may find a ſpecial verdit without ſubmitting 


V:.-R K 
| Nay, it is laid down, that the court cannot in 5n 
caſe refuſe to receive a ſpecial verdiCt, provided the be, 


ter ſpecially found be pertinent to the iflue 
as the Jury have a right to find ſuch a ve 
caſe which appears to them to be doubtful). 
9 Rep. 12. 


3 in as much 
rdict in every 


1 Injl, 228. 


But however true it is. that the Jury may in | 

which appears to them to be doubiful, find, Cecil rt, 
diCt, it is not neceflary even to their own ſafety for them 
fo to do in every caſe. 1 In/1. 228. Vaugh. 145. Ly 
Raym. 1494. #9ft, 256, 257. | | 

For if in any cafe the Judge, before whom the cauſe 
is tried, do take it upon himlelf to determine a queſtion 
of Law, concerning which the Jury might otherwiſe have 
had fome doubt, and to direct them to find a penerat 
verdict, they may ſafely doit. 1 Inf?. 228, Yaugh. 145 
Ld. Raym. I 494- Fojt. 256. 207. -- ; of 

Nor are they in fuch caſe, althongh the Law ſhould 
be miſtaken, liable to an attaint 3 ſor as it is on!y ſaid 
that the Jury are liable to an attaint where they will take 
upon themfelves the knowledge of the Law and find a ge. 
neral verdict, it follows that they are not liable therety 
when they do no more in finding a general verdict than 
follow the direction of the Judge. 1 1n/?, 227, 4 
Rep. ©4, | : : 

If it appear upon the trial of a perſon indiQed for 
murder, that he is of inſane mind, the Jury may, upon 
being informed by the Judge that ſuch a perſon cannot 
be guilty of any crime, { for crimen non contrahitur nifj 
voluntas fit nocend:,) find a general verdiCt of not guilty. 
2 H. BH. P. C. 303. Fol. 297. 

If upon the trial of a perion indifQted for murder the 
Fudge 1s, upon the whole circumſtances of the caſe, of 
opinion, that the homicide is juſtifiable, the Jury may 
under his direction find a general verdict of not guilty. 
2 H. H. P.C. 303. 1 Hawk. 76. Poſt. 297. 

Hence it appears that the Jury may with ſafety to 
themſelves, in any caſe under the direCtion of the Judge, 
find a general verdict. £Zd. Raym. 1494. Poſt. 2:6, 
257- | | 
But it 1s-likewiſe faid, that if the Jury are in any caſe 
diflatigfhed with the opinion of the Judge, they are not 
obliged to follow his direCtion, but may find a ſpecial 
verdict. Ld. Raym 1494. Fet. 256, 257. | 

It is uſual when a ſpecial verdict is found, for the Jury 
to find only the matter of fa&t, and to ſubmit ſome queſ- 
tion of Law thereupon ariſing to the conſideration of the 
court. | | 

But if the Judge before whom the cauſe is tried do, 
in a cafe where the verdiQt ovght in his opinion to be a 
ſpecial one, take x upon himſelf to determine the Law, 


any queſtion of Law to the conſideration of the court. 
5 Bac. Abr. 287. | 
If, upon a trial of a perſon indifted for murder, the 
Judge is upon the whole circumſtances of the caſe of opi- 
nion, that the homicide amounts to manflaughter, the 
Jury ought to find a ſpecial verdict ; fer it would be 
dangerous to themſelves to find a general verdict contrary 
to the opinion of the Judge. Fo7. 264. | 
It would too be very improper in them fo to do; for 
if theis verdict ſhould be, that the offender is guilty, be 
who is in the opinion of the Judge guilty of murder 
would be hable to ſuffer death as a murderer ; and if 
their verdict ſhould be, that the offender is not guilty, he. 
who is not in the opinion of the Judge guilty of felony 
would not be liable to forfeiture of his goods and chattles, 
which every perſon convicted of felony, notwithſtand- 
ing his being intitled to the benefit of the clergy, is 
liable to. : | | 
But the Jury may in ſuch cafe under the direCtion of 
the Judge find the offender guilty of manſlaughter ; for 
as the Judge is of opinion that the homicide amounts 
thereto, it is'by no means neceſſary for the Jury to find 
the fact of killing, and the circumſtances that attend it, 
and to ſubmit it to the conſideration of the court what 
the offence is, Fo. 264. 
When a ſpecial verdict is directed by the court, the 


* minutes 


VB: -R- | 
£ of it ought to be ſettled and ſigned by one of 
canons" of ck party 3 and theſe ought to be deliver- 
ed to the Jury before they corifider of a verdict. If this 
be not done, the Jury may, without incuriing the dabger 
of any attaint, find a general verdict. 2 Lill, Abr, 
990. Be 79 Dole NE 
if the counſel for one of the parties refuſe to ſign the 
minutes for a ſpecial verdit, the court may direct the 
ary to find one fromthe minutes as ſigned by one of the 
counſel for the other party. 2 Lill. Abr, 993 G: | 
If it be intended to ſubmit by a ſpecial verdiEt any 
zeſtion of law to the conſideration of the court, the 
minutes for the ſpecial verdiCt are, ſo far as they relate; 
to a queſtion of law, to be approved of by the Judge ; 
{or it is his province to ſee that every queſtion of law is 
fairly ſtared. 2 £ill. Abr. 791. F. DE | 
t is rather incumbent upon the party at whoſe inſtance 
a ſpecial verdict was found, to draw it up from the 
minutes as ſettled and approved of at the trial of the 
cauſe : but either of the parties may do this, and if the 
other party negleCts to pay his ſhare of the expence of 
drawing up the ſpecial verdict, the court will not hear 
any couuſel for him when it comes on to be argued, 2 
Lill. Abr. 790. E. For mare learning on this ſubjett, ſee 
5 Bac. Abr. tit, Verdict. | 
Vececuntiuum, Injury, treſpaſs, damage. Somn, Ga- 
velkind, Þ. 174+ | 
Ulerge, (Firgata) The compaſs of the King's covrt, 
which bounds the juriſdiction of the lord ſtewad of the 
| Kinz's houſhold, and of the coroner of the King's houſe, 
and that ſeems to have been twelve miles compals. Stat. 
13 Ric, 2+ /lat. t. cad. 3. F. N. B. fol. 24, Britton, fol. 
63, 69. C2. Rep. ub 4. fol. 47. ſee alſo 33 H. 8. c. 12. 
Fleta, lib. 2. cap. 4. ſe. 1. ſays, This compats about 


the court is called virgata, a virga quam marifhallus por- | 


tat ut firnum ſue piteſilatis, Verge hath alſo another ſig- 
nification, and is uſed for a ſtick or rod, whereby one is 
admitted tenant, and holding it in his hand, ſwears feal- 
ty to the Lord of the mafior, who for that cauſe is called 
tenant by the verge. Old Nat. Brev. fol. 17. and Lit. bib, 1 
cap, Yo. Cowell, edit, 1727. je | 

Cierge of land, (/irgata terre) Mentioned in 28 Ed 
I. Statute of wards. See Tlard-tand. | 

U-cuits, (/-rgatores) Are ſuch as carry white wands 
before the Juſtices ot either bench. Fleta, lib. 2. cap. 38. 
Otherwiie called portatores virge. | | | 

Qe:zuicr. See Cli1ovoc, | 

Urcorica, Ir is ſaid, that when our Saviour was led 
towards the crols, the lik-neſs of his face was formed on 
his handkerchief in a miraculous manner, which is ſtill 
kept and adored in St, Peter's church at Rome, and called 
Veronica. The word is mentioned in Matt. Paris, pag. 
514. and in Bromvton, 121. Cowell, edit. 1727. 

Wert, (ride, from the French Yerd, viridis, ) Other- 
wiſe called Green-bue, fignifies in the foreſt every thing 
that grows and bears green leaf within the foreſt that 
may cover a deer. AJanwood, 2 par. fol. 6 & p33 | 
it is divided into. evert-vert and rether-vert, Overt-vert 
1s that which our law-books cal! hault-bois, and nether- 


vert is that which they call ſourh-bozs. Andof this you | 


may read 17mwo9d's 2 par. cap. b per totam, There is 
alſo a vert called ſpecial vert, and that is all trees that 
grow in the King's woods within the foreſt, and ail the 
trees that grow there in other men's woods, if they be 
ſuch trees as bear fruit to feed deer, which are called 
ſreaal wer: 53 becauſe the deſtroying of ſuch vert is more 
_ grievouſly puniſhed than the deſtruCtion of other vert is. 
See Manword, cap. 6. numb. 2. fol. 35. Pert is alſo 
| fometimes taken for that power which a man hath by the 
King's grant to cut green wood in the foreſt. See 4 [nfl 
fil. 317. 1 _ 
Gor, A kind of cloth, mentioned in Szar, 1 Ric. 
$& $. : 5: "BF wr LNG Ira Rs. 
Uery {ord and very tenant,  (Yerus dominus & werus 


tenens,) Are they that are immediate {or4 and tenant one| 


to another. Bro. tit. Hariot, fol. 23. In the 'Old Nat. 

rev. and 1n the writ replegiari de arerits, you may read 
theſe words. * And now''ye;' that in taking of leaſes, fix 
things are neceſſary, that is t» ſay, very lord and very te- 
4% 3 | 


 Uerfiels. 


he BS nent | 
of the chief pariſhioners in every pariſh within the city 


journing a vellry is in the pariſh at large, 


WE 2 © 
nant, ſervice behind, the day of of taking ; ſeiſmn of the ſers 
Vices, ay within his 76 that Att ob gorge | 
nant wntil he have atiorned to the lord by ſame ſervice. See | 
Stat. 19 H. 7. cap. 15. And fee Tenant. bel 
See Coopers, | | [4 Z 
| Ueft, (Yeftire,) To inveſt with, to make poſſeſſor of 
the place in poſſeſſion. Plenam poſſefſionem terra vel pre- 
dlitragere, ſeiſinam dare, infeodare, faith Spelman. 

Mera, 'The veſt, veſture, or crop on the ground. 
Hift. Croyl. contin. þ. 454. _ 


Ueftry, A place, adjoining to "a church, - where the 


veſtments of the miniſter are kept ; alſo a meeting at ſuch 
place : arid ſometimes the biſhop and prieſts ſat together 


in veſtries, to conſult of the affairs of the church ; . in 
reſemblarice of which ancient cuſtom, the miniſter, 
church-wardens, and chief men of moſt pariſhes, do at 
this day make a pariſh veſtry. By cuſtom there may be 
ſeleCt veſtries, of a certain number of perſons.choſen to 


have the government of the pariſh, make rates, and take 


the accounts of church-wardens, &c. 2 Strange 728. 
And when rates are made, the pariſhioners: muſt bave_ 
notice of a veſtry held for that purpoſe ; and then all 
taat are abſent ſhall be concluded by a majority of thoſe 
that are preſent, who in confſtruttion of law are the 
whole pariſh. J/zod's Infl. go: And if a pariſhioner be 
ſhut out of the veſtry-room by the clerk of the veſtry, 
and he makes it appear that he hath a right to come into 
the room, and to be preſent and vote in. the veſtry, &c. 
aCtion of the caſe lies, as a remit Ye. od. Ca. in L, S 

Veſtrymen in London are a ſele&t number 


and ſuburbs, who yearly chooſe officers for the pariſh, 


and take care of its concernments, &c, by ſtatute 15 
Car. 2. c. 5. On ereCting pariſhes for the new churches 
| to be built in or near London and YYVe/?minſter, the com- 
 miſhoners for building the churches are impowered to 
name a ſufficient number of the inhabitants of each new 


pariſh to be veſtry-men ; and on their oaths or removal, 
the majority of the pariſhioners to chooſe others; &c. 
and the pariſh officers, with the veſtry of the principal 
inhabitants of the new pariſhes, are in Ea/ter week. to 
aſſeſs the rates for the poor, &c, g' Ann. c. 22. Veſtries 


of pariſhes are to be conſulted by pariſh officers, to. give 


their aſſent to hiring of houſes for the better employing 
and maintaining the poor. 9g Geo, 1. The right of ad= 


. 2 Stran. 
; | 


045+ NOS on A 
Caſe by the plaintiff as a, pariſhoner;of C. againſt the 


defendant, clerk of the veſtry there, for ſhutting the: ve- 


{try door, and keeping the plaintiff out of the room, ſo' 
that he could not come in to vote, &c., Upon demurrer 
it was inſiſted that aCtion could not lie ; : for if it ſhould, 


then every pariſhioner kept out might have the like ac- 


tion ; theretore, to avoid multiplicity of . ſuits, this will 
not lie, unleſs he had ſet forth ſome particular damage to 


him. But per cur ; the plaintiff as a pariſhioner hath 
. And| | 


a right to be preſent and vote in the veſtry,. at the elec+. 


tion of pariſh officers, and as to.all rates with which the. 


pariſhioners are charged ; ſo that this aCtion-is-his proper 
remedy for the injury done by the. defendant by hindering 


| him to come into the veſtry-room ; for if it would not 


lie, he hath no other remedy. 8 Med. 52.  Trin, 7 Gee. 
1722. Brown v. Reyland. | | 


A veſtry was called to conſider about building a work-. 


houſe, where it was agreed to, and to borraw money for 
that purpoſe ; and that whoever ſhould be 'bound. for it 


ſhould be indemnified by the pariſh, "This order was con- 
firmed hy another, and both ſigned by the vicar and ſe- 
veral of the inhabitants. 3oo/l. being the ſum agreed 
upon, was borrowed of 4. to whom  B. gave bond for 
it. And order of veſtry was made for. raiſing the money z.. 
but upon appeal to the .quarter-ſ{eſſhons by ſome new-pa-: 
ciſhioners, was quaſhed.. B. was ſued on the- bond, and- 
paid the money, and'then brought, a bill for relief... And- 
the maſter of, the Rolls decreed him. his principal; it- 
tereſt, and coſts at law, and in this court ; and that 
the defendants, the vicar, church-wardens and overſeers of 


'the poor, call a veſtry to make a rate for payment ; and 
if the inhabitants refuſe payment, the plaintiff to be at 


liberty 
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| liberty to apply to the court : and ſaid, that he did not- 
fee why the court might not as well compel thoſe who 
- Are not parties to pay the rate, as order tenants though 
Not parties to pay the rents ; and becauſe the defendants 
had put in a fair anſwer, their coſts were decreed to be 
faiſed by the ſame rate ; but faid, that if thoſe who had 


appealed*to the quarter ſeſſions had been before the court, 
| 2. WWims. Rep. (332) 
rn v. Webſter. & al. See 21 Vin. 


they ſhould have paid all the coſts. 
Trin. 1731s Blackbur 
Abr. þ. 448: 


Ueftura, A crop of graſs or corn ; and mention is | 
made in aincietit charters of prima veſtura, and ſecunda ve- 


flura, that is, the firſt and fecond crop. 'The word was 
often uſed for a veſt, vefture, livery, delivery, z. e. an 
allowance of ſome fet portion of the produdts of the earth, 
as corn, graſs, wood, Ec. for part of the falary or wages 
to ſome officer, ſervant or labourer, for their Jivery or 
veſt. So forefters had a certain allowance of timber and 
underwood yearly out of tle foreft for their own vſe, 
Paroch. Antiq. p. 620. : 

Ueſture,' (/Ve/ara,) Signifies a garmerit ; but in the 
law, is applied metaphorically to a poſſeſſion, or an ad- 
mittance to a poſleſſion or feilin; fo it is taken in 1/e/im. 
2 cap. 5. And in this fignification it is borrowed of the 
feudifts, with whom inveſlitura fignifies a delivery of pol- 
ſeſſion by a ſpear or ſtaff, and* ve/tura poſſeſhon itlelf. 
. Hotoman in verb. Feudal. verb. Inve/tttura.” 

Uefture of an Acre of Land, mentioned in ſtat. 
14. E. 2. flat. 1. is the profit of it. So in Extenta Ma- 
nerii, 4 Ed. 1. I is ihquirable, How much the veſture 
of an acre is worth, arid"how much the land is worth when 
the word is felled, | 
__ Uetitum Mamium, Namium, Signifies a taking or 


diitrefs, and veritum forbidden ; as when the bailiff of a | 


t28 H.8.c.1t.£ 6: 


lord diftrains beaſts or goods, and the Tord forbids his 
bailitF todeliver them when the ſheriff comes to replevy 
them, and to that end drives them to places unknown ; 
or when without any words they are fo etoined, as they 
cannot bereplevied. Divers lords of hundreds and courts 
baron have power to hold plea de welito namio, in old 
books called De vet. 2 [n/t. fol. 140. Sir Henry Spel- 


man ſays it is antiqua juris, nofiri locutio, & brevis Regis | 


monien. © See Nan or Naam. | 
Ufingi, The Kings of the E2/t- 

led from kin 

Feftem, 


Angles were ſo cal- 


lia militaris, A kighway. Brad, lib. 4. cap. 16. | 


par. 7. Flea, lib. 4. c. b. par. 3. 
| Wa Kegia, The highway or common road, called 


the King's way, becauſe authorized by bim, and under 


his protetion. Leg. Hen. 1. c. 80. 

Ubcar, (Vicarius, quaſi vice fungens reforis, ) The prieſt 
of every pariſh is called reftor, unlefs. the predial tithes 
are appropriated, and then he is ſtited vicar ; and when 
reCtories are appropriated, vicars are to ſupply the rec- 
tor's place. At firſt a vicar was a mere curate to the 
- Impropriator of the church; temporary, and removeable 
at pleaſure 3 as thoſe who are now pariſh prieſts in an- 
cient 'times when there were no particular pariſhes, were 
only curates to the biſhops; but by degrees the vicars 
got a ſettled maintenance of glebe, and ſome kind of 
tithes, and now claim their dues cither by endowment or 
by preſcription ; and where the vicar is endowed, and 
- comes in by inſtitution and induCtion, he hath curam ant- 
marum attualiter z; and is not to be removed at the plea- 
ſure of the reor, who in this caſe hath only curam ani- 


marum habitualiter | but where the vicar is not endowed, | 


nor comes in by inſtitution and induRion, the reCtor 
hath curam animarum aftualiter, and may remove the vi- 
car. 2 Vent. 15. 3 Salk. 378. In every church ap- 
propriated one is to be ordained perpetual vicar, and to 
be canonically inſtituteland inducted, and alſo endowed 
at the diſcretion of 'the ordinary ; which endowment is 
a part of the-reQory, ſer out by the patron, patſon, and 


ordinary, for maintaining the vicar : the, inſtitution'and_ 


indution, &&c.' of vicars is done in the ſame manner as 
that of reQtors;z and over and above = are totake an 
oath of perpetual reſidency, but this the biſhop may dif- 
penſe with ; the ſtatutes concerning pluralities, dilapi- 


_— 


g Ufa, who lived in the year 578. Matt. | | 


| orders, 13 & 14 Car. 2.c. 4. /. 14. 


a rector; the freehold of the church 


| pertain to the parſon ; and yet generally vicars are en. 


v 1 Cc 


dations, &:. relate to them as well as to parſors. 


ns. 4 H. 4, 
the vicar hath an 
reat an interelt in the church as 
or; & » Church- 

glebe is in him; and as be hath the freehold of vigor 
he may preſcribe to have all the ti.hes in the pariſh = 
cept thoſe of corn, &c, Many vicars have a good oy 
| of the great tithes ; and ſome benefices, that were = 
 merly ſevered by impropriation, have, by being united 
had all the glebe and tithes given to the vicars : but 
tithes can no other way belong to the vicar than by pift 
compoſition or preſcription, for all tithes due de jz1e ap- 


2 Roll. Abr. 337. Upon endowment, 
equal, though not ſo g 


dowed with glebe and tithes, eſpecially ſmall tithes, &; 
If a vicar be endowed of ſmall tithes by preſcription, 
and aſterwards Tand, which had been arable time out cf 
mind, is altered, and there are growing fmall tithes 
thereon, the vicar ſhall have them ; for his endowment 
| goes to ſuch tithes, in any place within the pariſh. - Crop 
Eliz. 467. Heb. 29. But where the vicar is endoweg 
| out of the parſonape, he fhall not have tithes of the Par- 
ſon's glebe, or of land that was part thereof at the time 
| of the endowment ; 'but now ſevered from it: Yet jr 
ſeems to be otherwiſe, if the glebe lands are in the hands 
of the parſon's Icfſee. Cro. Eliz. 479. Mailr. 9. In- 
| þed. 3. The endowment of vicarages hath been always 
favoured in law, the vicars for the moſt part hare the 
ure of ſouls, 2 Ro!. 335. Comp. Incumc. 347. Alarch 
eps Ins # | 
\ There ſhall be a ſecular vicar endowed v 
{Appropriations 13K. 2» 06. 4 H. 4: c<.12- 
The profits ariſing during the vacancy of a beneſice 
' 20 to the next incumbent, 28 HZ. 8.c. 11, bs 
An incumbent may take the corn ſown on his glebe, 


pon every 


- Where the King ſhall have the advowſon of vicarages, 
r El. c. 4+ /. 25. | 
The qualifications requiſite for a benefice with cure, of 


8 
| 
+ 
the yearly value of 307. 13 El. c. 12. /. 6. 
Where a man may be deprived for holding a doGtrine 
| contrary to the articles, 13 El. c. 12. 2 
| What age, and what tubſcribing and reading of the 
Is requilite, 13 E/. cap. 12. /. 3. 23 Ges. 2. cap. 
28. [. 2. | 

Remedies againſt ſrmoniacal preſentations, 31 El. c, 
6. /. 2. 12 Ann. /t. 2. 12. _ 
_ Reading and aflent to the common prayer, required 
for a benefice with cure, 13 & 14 Car. 2. c. 4. /. 6, 
7. 23 Geo. 2. c. 28. /. 1. LINg 

The penalty for accepting a benefice without prie{'s 


Owners of impropriations may annex them to the par- 
ſonage or vicarage, 17 Car. 26. 3. /« 7. mg 

Incumbents not having 1300/7. a year may purchaſe to 
themſelves and their ſucceflors, without licence of mort- 
main, 17 Car. 2. ce. 3. /. 8. 

Augmentations of imall vicarages and curacies by re- 
ſervations in * leaſes of tithes perpetuated, 29 Car. 2. « 
2. /. 8. | 2 

he augmentations of ſmall livings provided for by 
ereCting a corporation to receive a grant of the firſt fruits 
and tenths from the crown, and grants from private per- 
ſons, 2& 3 Ann. c. 11. 1 Geo. t« /t. 2. c. 10. 

Proviſoes that ſuch grants ſhall not prejudice former 
grants of firſt fruits, &c. 2 & 3 Ann. c 1. «3. 5 
Ann. 24. /. þ; Gs Iec. 20. /.5. | 
ReCtors, &c. may purchaſe lands tothe yearly value of 
2001. 10 Ann. c. 11. /. 10. | | 
| Biſhops enabled to appoint ſtipends for curates, 12 411. 

+2. C. 12: 

Uicazage. (Yricaria,) Of places did originally belong 
to the parſonage: or reQtory ; being derived out of it : the 
reftor of common right is patron of the vicarage ; but it 
may be ſettled otherwiſe ; ſor if he makes a leafe of his 
parſonage, the patronage of the vicarage paſſes as inCi- 
dent toit. 2 Roll, Abr. 5g. And if a vicarage become 
void, during the vacancy of the parſonage, the patron of 
the parſonage ſhall preſent to ſuch vicarage. 19 £4. 2: 


| 


——— 


41, If the profits of the parſonage, or vicarage - = 
; | EcA 


V 1:0 


4=eay, that cither of them by itſelf is not ſuſſicient to 
maintain a parton and VIcars they ought Aga to be re- 
wnited: and if the vicarage be not lufticient to maintain 
\ vicar, the biſhop may compel the rector toaugment the 
yicaragce ' 2 Koll. 3.57. Par /. Counſel. it95, 196. Stat. 
19 Car. 2 c. 8. (pon the appropriation of a charch, 
and -ncowment of a vicar out of the lame. the partonage 
and vicaraye are tWO Ciltinct eccletaſtical benefrces : and 
hath beet held, that where there 15 a parlonafe and vi- 
caraye endowed, that the biſhop in the vacation may dil 

{y/ve the vicarage 3 but it the parfonage be 1mpropriated, 
he canno! doit; for on a GHiflolution the cure muſt re- 
yert, which it cannot to lay hands. Crump. Incume 2 
(r;. 518 Palm. 219. Vor the molt part vicarages were 
end/ wed vpon appiopriations ; but forcetimes vicarages 
hive been endowed without any appropriation of the par- 


ſonage 3 2nd there are ieveral churches wiecre the tithes 


are who Iv impropriated, and nv vicarage endowed ; an 
there the impiopriators are buund to maintain Cura'es to 
perform diviuc fervice, &c. 4 be parſon, Patron, and or 
dinary, may Create a vicarage, aud endow it ; and tn 
tine of vacancy of the church, the patron and ordinary 
may do it ; but the oidIza:y alone cannot create a vica- 
jages without the patron's atleut. 17 Ed. 3.51 Co. 
ac. $10, \W here there 15 A vicarage and parkonage, an! 
both ate vacant, and in one parion's patrot-ge 3 if he 
preſents bis clerk as parſon, who ts thereupon inductes, 
this ſhatl umte the pailonege and vicarage ayain ir H. 
6. 32. Vicarage or not, 15 fo be tiied in (the ſpiritua) 
court, becauſe it could not begin to be created but by the 
ordinaly. 3 Salk, 37 ds Les 2. | 
Gli ants Beortunnd DICofnoane Cujuſdam recognitiont-, 
f, 1s a wiit that lies for a ſpiritual perſon imprif: ned. 
upon forfeirvre of a recognizance, witnout the King's 
wit. - Reg. of writs, f9. 147+ | 
Ulice-rgaimnuerigin, (catle:t wnder=chambertauin. in /lat. 173 
R. 2. fat. 2. cap. 1) Is a greatothcer m court, nex! 
under the Lora Chamberijain. and in his ablence bath the 
control and command of all oficers whatloever appertain- 
ing to that part of his Majgſt y*'s boutliold, whichis called the 
chamber, £7 above ſtairs. Cowell, edit. 1727, 
Chce-rowtavie cf Gagtan?, and Vice marſhall, ſee 
their cſhce in Pat. 22 Ed. 4. par. le m. 2. printed in 
Priun's 4nimad. en 4th Infl. fol. 7. | 
Ulre-canjul, T he ſame as vicecomes, or ſheriff, Leg, 
£4. Conf. Cap. I2. 
 Qure-ddtinnus, 'The ſame alſo as vicecomes, as Selden 
tells us in bis T ities of Honour, 2 Pars, cap. g. par. 20. 
andin Leg Fen. 1. cap. 7. and Iigul, hus writes, that 
FPice-dommnus diftus eft prefettus provincis , _, 
Ciice-doniius W1copt, The oflicial, commitlary, or 
vicar-general of a biſhop. 
Cliceniient, (mentioned in Stat. 31 17. 8. caps T0.) 
A Geputy of lieutenant. ne Os ET 
Cicliage, (Ficinetum, French Voiſiogs,) Neighbour 


hood, ncar dwelling, Jag. Charta, cap. 14, See Ul 


UC, | 

Clicts of beneflis mundandi?,- Ts a writ that lies againſt 
a mayor or bailiffs of a town, &c. for the clean keeping 
their ſtreets. Reg. of writs. fol. 267. B, 


CI.count, or Citcount (/icecomes) Signifies as much 


as Sheriff ; between which two words, there ſeems to be 
no other dilference, but that the one comes from our 
conquerors the Normans, the other from our anceſtors the 
Saxons, of which fee more in Dizeriff. Vicount alſo 
ſignihes a degree of nobility next to an earl, which 
Camd. ( Britan, pug. 170.) ſys, is an old name of office, 
but a new one of dignity, never heard of among us, till 


Henry the fſixth's days, who in his eighteenth year in | 


patliament created John Lord Beaumont, Viſcount Beau- 
mnt, but far more ancient in other countries. Cafſan 
ve gloria mundi, par g. conſider. 55, See Dycriff and Sel- 
den's Titles of honour, fol. 761. 

_ Whcentiet, Is an adjective made of vicount, and fig- 
nifies as much as belonging to the ſheriff 3; as writs v1- 
cntiel, are ſuch writs as are triable in the county, or 
theriff®s court, Old Nat. Brev. fol. 109. Of this kind 
you may ſee divers writs of nuſance ſet down by Fitzber- 


tert in his Nat. Brev. fol. 184. Vicontiels, vicecomitia, are 
Vor. IL. N® 133, 


> 
. = 
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| certain farms for which the ſheriff pays a rentto the Ring; | 


and makes what profit he can of them, See the Srat. 33 


& 34 H.8. cap. 16. 2& ZE: 6. cap. 4. 4 H. 5. cap. 


2: 0K, 2. .caÞ. 3 Cap | PE! 3 

Ulicon.ſrijurt-vicion; Ts that juriſdiftion which be. 
longs to the officers of a county, as ſherifls, coroner, ef- 
cheator, &c. Px | | | 

Cliconnel rent?, Mentioned 22 Cars 2. cap, 6. See 
CI contici.. The vicontiel rents, uſually came under the 
title of Forma cmitatus, which were written generally 
ub n-mine vicecom, Without expreſſion of the particulars. 
The ſheriff had a particular toll of the wicontiel rents 
given in to him, which roll he delivered back with the 
accounts, See Hales Sheriffs - Acccunts, pag. 40. 

Ct wins and Ulwnaile , Inquiry to.be made in eyre 
it butchers and cooks fel] whoJelome victuals, Fudic. pil- 
for: $1-1F7. 3. 650, þ. 3. -: Eo 

Magiſtrates keeping the aſliſe of viCtuals ſhall not 
le] wine Or viCtuals, 3. Ebor, i2 £4d:2:; /t. ts ©. ©. 6 
Ks 2.5.9: ; Beg c 

A reſtraint of the exceſs of tables, St. de Cibar. 10 
E4. 3. /t. Jo | 


*. 


Victuals ſhall be ſold at reaſonable prices, 23 Ed. 3. 
c 6. | PEES 

Viftua!s may be fold freely in London, and the defaults 
of victuailers to be redrefſed by the mayor and aldermen, 
31 £43. ft, tec. 10. ID 

Prices of victuals fixed, 37 £d 3.c.% Wow 
hall be fold by retail by Londoners only, 42 Ed. 3: 
PO 


Aliens in amity may retail their viCtuals in London 


O R. 2. c 10. Repealed, 7 R. 2. c. 1. Enforced by 


E 29 4-0 17; 

ViRuallers ſhall take reaſonable gains; at the difſ- 
cietion of the Juſtices, 13 R. 2. /ft;,2.c. 8. 2 H. 6. 
Cc. I 4. | 

Patents ſhall not be granted of the ſurvey of viQuals, 
12-Ed; 4. co 8. : 

W hen a victualler is choſen chief magiitrate of a town, 
&'c, two men ſhall be elected tu have the correction of 
victuals, 3 #.8. c. 8. | | 

Prices of victuals to be fixed by the lords of the coun- 
cil, and by the chief magiſtrates of towns, 25 H. 8. 
Co Ze 

ViCtuals ſhall not be exported without licence, 25 ZH. 
8. 6.2. f. 5.: 3. &: 20h. i. Mac c..5$0 ; 

Conſpiracies of victuallers and handicraſtmen to raiſe 
their prices, prohibited on pain of pillory, &c. 2 & 3 
Ed; $52; I 5» | 

Corn, beef, &c. may be exported, when they do not 
exceed limited prices, 12 Car. 2. c.4. f. It. 22 Car. 2. 
Co 13 

tn acciation of foreign beef, pork, and bacon, prohi- 
bited, 18 Car. 2.0. 2. 20 Car. 2. c 7. 

Beef, pork, bacon, butter, cheeſe, and candles may 


| be exported, 22 Car. 2.C- 13. þ. 4. 


Duty on butter and cheeſe exported; 22 Car. 2. c 13. 
oy | | 
F Beef, &c, may be exported, free, 3 1/, & M.c. 8. 

| mportation of ſoreign bacon permitted, 5 J/, & MM. 
6:2. [+ 4+ Tt 

Ag on the viCtuallers in London, in conſideration of 
their being prohibited to ſend out pots, 12 Geo. I. c. 12, 
Repealed, 16 Geo. 2. c. 12. | | 

Exportation of victuals reſtrained for a year, 14 Geo. 
26% | 

Victuals may be imported from Ireland into Scotland, 
in tire of dearth, 14 Geo. 2: C7. 

Uidawe, The ſame as Vice-dominus and was hereto= 
fore the biſhop's deputy in temporels, as the Earl was 
the King's, in affairs of the county. Cowell, edit; 
1727. 

[ITaelicet, A videlicet in a deed may make a ſepara« 
tion, as well as an habendum : and if there be a leveral 
habend. of an annuity of 20/, to one, and ſo to tour 
others ; it will be to the ſame etfeCt, thongh it ſays haben- 
dum 1loo!, to them, to be equally divided, (vz.) 
20 /. to one, and ſo to the reſt, &c. 5 Mode Rep. 29; 

Unuitatis pzofejj1o, *"* making a ſolemn proteſſion 

9 E to 
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to live a ſole and chaſte widow.z of which cuſtom in Frg- 
land, the practice and ceremonies attending it are well 


_ delivered by Mr, Dugdaie in his Antiquities of [Yarwick- 


ſhire, pag. 213 & 654. | 

Uidimus Mentioned in ſtat, 15 Hen. 6. c. 3. See 
Jansteſcumus. | | 
Ui er armt?, Are words uſed in indictments, &c. to 
expreſs the charge of forcible and violent committing any 
crime or treſpaſs : but on appeal of death, on a killing 
with a weapon, the words vi & arms are not neceſlary, 
becauſe they are implied ; fo in an indiftment of forcible 
entry, alledged to have been made manu forti, Ec. 2 
Hawk, P. C, 179. 1 Hawk. 150, 220. and where the 
omiſlion of v: & armis, &c. 1s helped in indictments, ſee 
the ſtat. 4 & 5 Ann. 

Cliew, (Fr, veue, i. &» viſus) Is generally where a rea] 
ation is brought, and the tenant doth not know cer- 
tainly what is in demand; in ſuch caſe he may pray that 
the jury may view it. Britton, cap. 45. F, N. B. 198. 
This view is for a jury to ſee the land or thing claimed, 
and in controverſy; and lies in ejectment, waſte, aflizes 
of novel diffeifin, where at the -leaſt {1x of, the recogni- 
tors muſt have the view before the aſſlize, 2 Lill, Ar. 
655. Stat. 13 Fd. te. c. 48. 12 Ed. 2, 

By ſtat. 4 & 5 nn. c. 16. /. 8. In an aftion brought 
in any of the courts of record at /Ye/tmin/ter, where it 
ſhall appear to the court that it will be proper and ne- 
ceſlary that the jurors ſhould have a view, they may or- 
der ſpecial writs of di//ringas, or habeas crpora to ifſue, 
commanding the ſheriff to have fix of the firſt twelve 
of the jurors therein named, or ſome greater number of 
them at the place in queſtion, &c. And the ſheriff ſhall 
by a ſpecial return, ceitify © That a view has been had ' 
And by ſtat. 3 Gez. 2. c. 25 (the balloting at&t) /. 14, It 
is provided * That where a view ſha'l be allowed, 6x 
of the jurors named in the panel, or more, ſhall have 


the view, and ſhall be the fii{t ſworn, (or fuch of them 


as appear,) before any drawing” But as the having a 
view, was not, by either of theſe ſtatutes, made a mat- 
ter of courſe, though ſuch a-praftice had prevailed, and 
had been abuſed to the purpoſes of delay, the court 
thought it their duty to take care that their ocdering a 
view thould not obltruct juſtice, and prevent the cauſe 


from being tried; and they reſolved not to order one | 


any more without a full examination into the propriety 
and neceſſity of it, For they were all clearly of opinion, 
| that the aCt of parliament meant that a view ſhould not 
be granted, unleſs the court was ſatisfied that it was 
proper and neceſſary z and they thought it better that a 
caufe ſhould be tried upon a view had by any fix, or by 
fewer than fix, or even without any view, than be de- 
layed for a greater length of time: accordingly they 
added a chuſe to the uſual rules for views, purporting 
that the party praying a view conſented * That in caſe no 
view ſhould be had; or it a view ſhould be had by any 
of the jurors whomſoever, (though not being ſix of the firſt 
twelve ;) yet the trial ſhould proceed, and no objeCQtion 
be made on account thereof, or for want of a proper re- 
turn.% Since which, motions for views are become mo- 
tions of courſe, with ſuch additional conſent annexed to 
them, Bur. Rep. 2506. | 

See the form of the u/ual rule, and alſo of the modern 
addition, both in cauſes to be tried by ſpecial juries, and 
thoſe to be tried by common juries, reſpectively recited 
verbat'm, in Bur. Rep. 257, 258- | 

Cl:iew of frank-pledge, (Vijus franct plegir,) Is the 
office which the ſherifF in his county court, or the bailif 
In his hundred, performs in looking to the King's neace, 
and ſeeing that every man be in ſome pledge. This 1s 
called by Bra#on, (tb, 2. cape 5. num. 7. in fins, Res 
quaſt ſacra, quia folam perſonam regis reſpicit, & quod in- 
troduttus fit pro pate & communi utilitate. Ibid, cap. 16. 
num. 8. bee Frank picdge, Leer, Decennier. 

Uhgil, (Pigilia, mentioned in ſtar. 2 & 3 E. 6. cap. 
19.) Is ufed tor the eve or next day before any ſolemn 
feaſt; becauſe then chriſtians of old were wont to 
watch, faſt and pray in their churches, Cowell, edit, 


'"3727« 
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Ch laica renovenda, A writ th 
perſons contend for a church, and 
into 1t with a great number of laymen, and hol4 Out 
other vs: & arms; then he that is holden out ſhall h 
this writ direfted to the ſherif, that he remove ths 
torce : but the ſheriff ought not to remove the inc wg 
bent out of the church, whether he is there by ri ag 
wrong, but only the force. PF. N. B. 54. 2 To. _ 
and fee 5 Res 2, c. 2. and the writ vi laicy nd. 
ought not to be granted, until the biſhop of the dioreſs 
where ſuch church is, hath certified into the chinogy 
fuch ref{ting and force, &c. though it is faid in F 
Natura Brevium, it leth upon a furmiſe m2 
cumbent, or by him that is grieved, without any ſuc] 
certificate of the biſhop. New Nat. Brey, 121. 'A 
reſtitution was awarded to one who was Put Gut of poſ. 
(elhon by the theriff upon a vi /aica remover dg, (5 
Eliz. 466. 5 Mod. 443. ; 

Citil, (/14:,) Is iometimes taken for 1 manor, and 
ſometimes for a parifh, or part of it. Villa ef ex {ure 
bus manrſientbus vicinata, et collaia ex pluribus wicincs, 
Init. fol. 115. b. Fill and parrſh (ſhall be imended all one 
Cro. Rep. 2. far, fol. 203, Irays cafe ; yet there may 
be two vi{is in one pariſh. Id. fol. 120, Stor bi: cate 
Bratton tells us, S! gris in Agro vnicum faciet #d: cid: 
non erit thi villa; ſed cum ex proceſſu tempearts ca deving 
cradunart & wicinart edificia. Lib. 4. cap. 31. And Firs 
teſcue in Laud. Leg. Anglte, cap, 24. _wiites that the 


at lies where two 
cne of them Enters 


the 


tne ve wWw 


Je by the in- 


— 


[1 


boundaries of vitlages is not by houſes, ſtreets, or Walls 
"Rebates: : Jpg ; OY 
but by a large circuit of ground, within which there may 


be ſeveral hamlets, waters, woods, and walle ground, 
Fleta Iixewiſe mentions the difterence between a mus 
tion, a village, and a manor, viz. a manſion may-be of 
one or more houſes, but it muſt be but one dwelling place, 


Ls none near it; for if other houſes are Contiguous, 


then it is a village; a manor may conlit of. leve; at 
vill-ges or of one alone. L£:6. 6. cap. 51, Cowell, edit, 
(727. | | 

By intendment of law, every parifh is a vill, unleſs it 
be ſhewn to the contrary. Co. Lite. 125. b, 8. P, ad- 
Judged.. 2 Satk. 51. ich. b. I. 3. Wilſon v. Lewis, 
S. P. and if it contains more vills than one, thz other 
party muſt ſhew it. L. Raym. Rep; 22. 8. C, 

As to vills and pariſhes, the law originally tcok no- 
rice of a vill only, becauſe the diviſion of a county into 
pariſhes was of eccleſiaſtical diliiibution ; but now, by 
proceſs of time, that dillincticn is taken notice of in 
civil affairs; per Cur. 2 Md. 238, Trin. 29 Car. 2. 
C, B.-in caſe of Addiſon v. Otway, | 

Though a place named ſhall be intended a vill or town, 
yet always the date of a deed ſhall be intend to be a 
particular place or houſe ; and therefore if an obligation 
bears date at Anerp, &c. it thall be intended to be ſuch 
a tavern in London, and not {uch a place beyoud ſea, 4g, 
and granted per 3 Jult. Lac. 4, 5. in [Yara's caſe, 

If a place be vamed generally, thar place ſhall be taken 
to be, and intended a vill. 2 Saik. 501. ich, 10/77 4 
B. R. Vinke/len v. Elden. | 

Every vill muſt have a conſtable; otherwiſe it is but 
a hamlet, per Holt Chief Jultice. 12 cd. 18. in caſe of 
The King v. Hawſon. See {arif. 

Cliila regia, A title given to thoſe conntry villares, 
where the Kings of England had a royal feat 0: palace, and 
held the manor in their own demr/ne, and ha there 
commonly a free chapel, not ſubjeQed to ecclciuilical 07+ 
dinaty jurifdiction. So Þri!, com. Buck, was a viila 10+ 
gia. 90 was Hedingdon, com. Oxen, &c. Paroch. Antig: 
pag- 53. 

Ulttiam,- (P/illanus,) Signifies as much as ſerves amore 
the crvrizans; a man of ſervile or baſe degree, from 1c 
French viain, vilis, or from the Latin wilia, a country 
farm, whereto they were Gdeputed to do ſervice: of 
theſe bond-men or villains, there were two forts in £*5- 
land, one termed a villain in gre/s, who was immedintc- 
ly bound to the perſon of bis lord and his heirs. The 
other a villain regardant to a manor, whom the civi/1a!15 
term glebe aſcriptitium, being bound to his lord a3 2 


member belonging and annexed to a manor, when” 
| the 


Y 1 L 
the lord was owner, Smith de Rep, Angler. lib. 3, cap. 
g. Cl! Nat. Brev. fel. B. and Bratton, lib. 1. cap. 6. num. 

He was properiy a pure vil/2:m, of whom the lord 
ad redemption to marry his daughter, and to make 
him free and whom the lord might put out of his lands 
and tene ments, gouds and chattls at his will, and beat 
and chatife, but not maim him,, There are not truly 
any vi{liirs now, and we have not heard of any caſe in 
villenage tince GCrouche's cale in Dyer. Cowell, edit. 1727. 

Villain thall be amerced, ſaving his wainage, 9 H. 3. 

14: 

; To be ſworn cf inqueſts for want of ſfreemen, St. Ex- 
07. Ed..1. 

The lord ſhell be preferred to any other maſter in re- 
taining his villain for a ſervant, provided he does not re- 
tain more than are neceſſary, 25 Ed. 3. c 1. 

The lord may alledge villenage by way of exception, 
or ſeize his villain notwithſtanding a /iberiate probanda 
depending, 25 Ed. 3. fl. 5. c. 18. 

Counterplea of the exception of conuſance of villenage, 
Epc... AAP. a es 

Commiſſions to inquire of rebellious villains, 1 R. 2, 
c. 6. | 

The lord ſha!l not be barred of his villain by his an- 
ſwer in law, 9 &. 2. Cc. 2. | 

The King's villains in North Zales ſhall be obliged to 
do the fame ſervices as before, 25 H. 6. Exception of 
villenage,. 3 Hen. 7. c. 2. [. 4+ Sce Uilenagr. 

-Chilam eftate or conditidn, Contradiſtinguiſhed to 
free eſtate. Sta', 8 Fl. 6. 11. They were called vil- 
lain: froin ln, becauſe they dwelt in villages; they were 
alſo called p9genſes and ru/t ct, a ruribus que excomerunt ; 
and they were of that ſerviie condition, that they were 
uſually fold wit) the farm to. which they reſpeCtively be- 
longed ; fo that they were flaves and uſed as ſuch, and 
kinder ufage made them infolent. C:well, edit. 1727. 

UL bieicits LES fubtractis rebreentls, Is a writ that lay 
for the brinyitg back of the King's bond-men, that had 
been carried away by cthers out of his manors whereto 
they belonged. Reg. Orig. fol. 87. 

Clilainous judgment, (/iUlanum udicium) Is that whic 
_calis the reproach of villainy and ſhame upon him againſt 
whom it is given, as a confpirator, We. And the Judg- 
ment in ſuch a caſe ſhall be, like the ancient judgment 
in att»int, viz. tuat the offender {ſhall not be ot any cre- 
cit afterwards; nor ſhall it be lawful for him to ap- 
proach the King's court 3 and his lands and goods ſhall 
be ſeized into the King's hands, his trees rooted vp, and 
body impriſoned, &c. Staundf, P, C. 157. Lamb. Eiren. 
63. Stat. 4 H. 5. And the puniſhment at this day ap- 
pointed for perjury may partake of the name of villainous 
judgment ; as it hath ſomewhat more in it than corporal, 
or pecuniary pain, 7. e. the diſcceviting the teſtimony of 
the offender tor ever. 

Cliuem fieeces, Are fleeces of wool, that are ſhornfrom 
ſcabbed ſheep. 31 £4. 3. cap. 8. 


Clilienag?, (Yillenagium, from villain) ſignifies a ſer-| 


vile kind of tenure belonging to land or tenements, 
whereby the tenant was bound to do all ſuch ſervices 
as the lord commanded, or were fit for a villain to do. 
Us! ſciri non potcrit veſpere quale ſeruitium fiert debet mane. 
For every one that held in vi//:nage, was not a viilain or 
bondman : Villenagium vel fer vitium nihil detrahit liberta- 
tis, halita tamen diſtinftone «trum tales ſunt villani & te- 
nuerint in villano ſecagte de dominico domini regis. BraCt. lib. 
I. Cap. 6. num, 1. The diviſion of vlenage was into 
eillenare by blozd, and villenage by tenure. Tenure 1n wil- 
[rage could make no freeman w2{/ain unleſs it were con- 
tinued time out of mind, nor even free land.make a villain 
frce. Bratton, (th. 2. cop. 8. num. 3. divides it into purum vel- 
lenagium, @ gus preſtatur ſervitium incertum & indetermina- 
tum, wbi ſcira non peterit veſpire, quale ſervitium fiert, debet 
mare, Vize ubi quis facere tenetur quicquid et praecepium fuerit ; 
the other he calls v:-/arum ſoccagium, and was tied to the 
performance of certain ſervices agreed upon between the 
lord und tenant, and was to carry the lord's dung into 
his fielis, to plough his ground at certain days, to reap 
| his corn, plaſh his hedges, &c. as the inhabitants of 


Bicktin weie bound to do for thoſe of Clun-cot/e in] 


vee Perjun, 1 


Y 
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| Shrop/hire, which was afterwards turned into a rent, 


now called Bickton filver, and the ſervice excuſed. 
There were likewiſe villant fockmanni, which were thoſe 
who held their land in ſoccage, and there were villani ad- 
veniitit, who were thoſe who held lands by performing 
certain ſervices expreſſed in their deeds. Brad, bib. 2. 
cap. 8. See Z0cage tenure. & 4) 
Umagium, (Tributum a vinz) A payment of certain 
quantity of wine inſtead of rent, to the chief lord for a 
vineyard. Min, Angl. 2 tom. pag. 980, - 

— QUinegar, vinegac beer, and verjuice, Every ton of 
vinegar imported for defraying the expences of coinage 
pays ten ſhillings, 18 Car. 2. c. 5. /. 6, 

yy; every ton of vinegar imported, S. 8. 1 Fac. 2. 
6:Q- [+ 2+ 

And if by Engl1hmen four pounds, 13 & 14 Car. 2. 
C1: /«. 25. 4 

_ And if by ſtrangers, ſix pounds, 13 & 14 Car. 2, c. 

II. }/. 25. | ; 
Every barrel of vinegar, orliquor prepared for vinegar, 
that hath run through rape, &c. eight ſhillings, 2 //. 
& 1. ſeſſ. 2. c. 10. |. 2. | 
And tour ſhillings, 4 //. & MM. c. 3. f. 2. And four 


ſhillings, 5 J. & 42. c. 7. /. 27. And four ſhillings, 


5 HL. & M. C. 20. /. IO. 


And every barrel of vinegar beer made of Englih ma= 
terlals, ſixpence, 12 Car. 2. c. 23. fe 6. And ſixpence, 
I2 Car. 2. c. 24. f. 20. And fixpence, 22 & 23 Car. 
2. & 5. /. 1. And three ſhillings, 2 J/, & MM. /vff. 2. 
c. 10. /. 2, And one ſhilling and ſixpence, 5 HW. & 
M. c. 7. . 27. And one ſhilling and fixpence, 5 WY, & 
A. c. 20. f« 10. | | 

And made of Engliſh or foreign materials, eight ſhil- 
lings, 10 & 11 ///. 3. c. 21. /. 9g, And two ſhillings. 


and fourpence, 4 Ann. c. 6. /. 9g. And ninepence, 8 


Ann. 07. [et 


Drawback on the exportation of vinegar, 13 & 14 
Car. 2. Cc. II. f. 25. | 

Penalties on concealing vinegar, from the gauger, 7 
& 8 IF.:3. ©. 30/16; &c: | 

Duties on vinegar by former aCts taken off, and a new 
duty impoſed, 10 & 11 MY. 3. c. 21. [. 8, &c, | 

What to be deemed vinegar or Jiquors preparing for 
vinegar, 10&@ 11 HF, 3. c. 21. /. 11. 

Thirty-four gallons to be deemed a barrel of vinegar, 
1w0& 11F. 3. 2; 15. | 
Informations againſt vinegar makers for a falſe wiſen- 
try, &c. to be laid within three months, 12 & 13 JV. 

Jo C. Ie /- 17. | 

V » gar made for pickles for ſale to pay duties, 8 A4nr. 
Co Jo jo 4s | : 

Vinegar made by the manufaCturers of white lead ex- 
empt from duties, 8 Ann. c. . to 
 Vejjuice bought or made for ſale how chargeable with 
duties, 7 & 8 I}, 3. c. 30. /. 26, | 
Every hogſhead of verjuice to pay 5d. 8 Ann. c. 7, 


Additional duty of 84. 
ported, 2 Geo. 3. c 12. 
- 08 on all other vinegar imported, 4/. per ton, 
ibid, | | 

Ciineyards, The owners of vineyards may make wine 
of Brit1ſþ grapes only growing there, free from any duty. 
Strat. 10 Geo. 2, | | > 

Ulinnet, a kind of flower or border, which printers 


uſe, to beautify printed leaves in the beginning of books. 
Hee Stat. 14 Car. 2. cap. 33. | | 


Ulmtners, See Dine. | | 

Clioſence, (/rolentia,) All violence is unlawful: If a 
man aſſault another with an intention of beating him 
only, and he dieth, it is felony. And where a perſon 
knocks another on the head who is breaking his hedges, 
&c. this will be murder, becauſe it is a violent a be- 
yond the provocation. Ke/, Rep. 64, 131. There is a 
violence in committing riots,, &c, 

Ulirga, A rod or white ſtaff, ſuch as ſheriffs, bailiffs, 
oe carry as a badge or enſign of their office. Cowe!!, 
eait. 1727. I | 

Cirgara terrae, Otherwiſe Firga terre, a yard-land, 


Reg, 


per ton on French vinegar im- 
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Reg. Orin. fel. 167. Virgata, Decem acre terra fucrunt 
fecundum antiquam conſuetudinem, unam ferdellan, & qua- 
tuor ferdel/e faciunt virgatam. 24S. Codex. Virgata ter- 
re ex xxiv, acris conflat-quaturr virgate hidam faciunt, 
quinque hide feedum militis. See Kennet's Gloſſary. See 

JWiatrotand, | | RL ATGS 
_ Ulnidario eligendo, Is a writ that lies for the choice 
of a verderer in the forelk. Reg. Orig. fol. 177. 

_ Uliridis Robo, Is a coat of many colours : for in 
the old books viridts is uſed for varius. Bratton, lib. 3. 
«ap. 10, 

Ciirita, 'The privy parts of a man; to cut off which 
was felony by the Common Law, whether the party con- 
{ented or not. Bratton, lib. 3. fol. 44. 

Ul:ſcount., See Ciicount. 

Chntaticr, (/Vijitatio,) Is that office which 1s per- 
formed by the biſhop of every diocele once every three 
years, or by the archdeacon once a year, by viſiting the 
church-s and their rectors throughout the whole diocete ; 
Ut pepulus illorum cure commiſſus ſalubriter a paſteribus & 
erdins pubernctur « Lt ne quid detrimenti capiat ecclefta, De 
Reform. Leg. Eee. p. 124. And when a viſitation 15 
made by the archbiſhop, all aEts of the biſhop are ful- 
pended by inhibition, &c. A commiſſaty at hie court 
of viſitation cannot cite lay pariſhioners, unleſs it be 
churchwardens and ſide{men ;z and to thoſe he may give 
his articles, and inquire by them. Ay 123. 3 64/, 
370. Proxies and procurations are paid by the parſons 
whoſe churches are vilited, &c. bd. 

Tiijicoz, Is an inſpector of the government of a cor- 
poration, &c. the ordinary is viſitor of ſpiritual corpora- 
tions ; but corporations inſtituted tor private charxy, il 
they are lay, are vititable by the founder, or whom he 
ſhall appoint, and from the ſentence of ſuch viſiter there 
lies no appeal. 3 Saik, 383, By implication of law, the 
ſounder and his heirs are viſitors of Jay foundations, it 
no particular perſon is appointed by him to fee that the 
charity is not perverted. Y{b14, And where founders are 
vilitors of hoſpitals, &c. The appointment of a biſhop 
without his chriſtian name to be a viſitor, extends to his 
ſucceilors. 2 Str. 913 The viſitor in his citation muſt 
purſue his authority. Jb:4, He may puniſh one mean 
tor acts Gone by him jointly with others. /4:4, Offences 
againſt the ſtatutes of a college are not pardoned by an 
aCt of grace. bid. 912, See flat. 39 £11z, cap. 5. 43 
 £liz,, cap. 4. . 
The King to be viſitor of colleges and other religious 
foundations, that were exempt fiom the ordinary's vid} - 
tation, 25 FL. 8. c. 21s f. 20. | 

Abbeys, &c. that were exempt from ordinary vifita- 
tion, to be ſubje&t to ſuch viſitation as the King ſhould 
appoint, g1 H. 8.c. 13. f. 23» _ 

Queen Mary impowered to make ſtatutes ſor the co]- 
legiate churches founded by King Henry 8. 1 ar. ft. 3. 
"of TE 
"be crown to viſit Mancheſter college, while the ward- 
enſhip is held by the biſhop of Cheſter. 2 Geo, 2. c. 29. 

Clifitoz of Manners, In ancient times was wont to 
be the name of the Regarder's oflice in the foreſt. AZan- 
word, pare 1. Þ. 195. | | 

Unne, (YViſnecum,) Signifies a neighbouring place, or 
Place near at hand. 19 K 2.c. 6. vee Ulenue, 

Cliſus, View or inſpeCtion; as wood is to be taken 


* 


fer viſum foreſtarii, &c. Hoved. 78.4. Ty 
Chia Juftitiae et Legis, A ſheriff of the county is 


ſaid to be the life of Juſtice, as no ſuit begins, and 
no proceſs is ſerved but by him ; and after ſuits are ended, 
he hath the making execution, which 1s the life of the 
law. Co. Lit. 

Uivary, (YVivarium,) Signifies a place of land or wa- 
ter, where living creatures are kept. In law it ſignifies 
moſt commonly a park, warren, fiſh-pond or piſcary. 
Co. 2 Inſt. fol. 100. 

Ti1iva voce, Is where a witneſs is examined perſonally 
m open court. See Depoſition. 

Uicus, A hulk, or ſhip of burthen. 
Regis, cap. 23. 

Clinage, The ſame with alnage. See Alnage, Alnager, 


Leg. Ethelredi 


; 


| perſons; and if they cannot agree, or are not 


x 
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Exchequer ſor the rule of meaſure 
peg: 383. | 
Cimpire, (Arbiter,) One choſen by compromiſe to 
deal indifferently between both parties. Lit, oe 
Eimpirege, Is where there 3s but one arbitrator of 
matters ſubmitted to award; and is uſually when TY 
parties ſubmit themſelves? to the arbitrament of on ts 


*;, Mon, Angl. tom. 2. 


Main 


ex ready to 
deliver their award in writing before fuch a time, Ix 


to the judgment of another as umpire: and this i; often 
the effect of bonds of ſubmiſſion to arbitration, "45, 
Abr., 261, 262. Sec Ycbitrataz, w_ 

Cina cum emnbvus atns, In the grant of a deed 
a new edition of other things than were granted heſy 
and hath its own concluhon attending it, 774þ, 9g; 

Cincea'efati: This is an voblo'ete word, mentioned 
in Leg. In, cap. 37. vis. Fe who Kills a toict may 
make oath, that he killed him in flying for the 11 £2 
parentibus 1pfius eccifi juret uncealeſath 3 that is, this his 
kindred will not revenge his death: from the Saxon 
ceas, litis,, and un, which is a negative particle, and {-. 
mites without, and ath, which is oath, 7. e. to 6 
that there 'thall be no contention about it. 
SHES L | 
| Clacia tercae, Uacia agri. "Theſe phraſes often occur 
in the charters of the Br111h Kings, and figniſy ſome 
meaſure or quantity of Jand. Tt was the quantity ol 12 
1odiz, and each modius poilibly one hundred foot [quare, 
Mor, Ang. tom. 3. pe. 198. 

; Ulncor Pill, Is a plea for the defendant, being ſued 
for a debt, due at a day paſt, to ſave the forſcitute of 
bis bond, ſaying that he teniered the debt at the time 
and place, and that there was none to receive, 1! that 
he is fill ready to pay the fame. 7 #.6. 6 Þ. 8: Dyer, 

Cincuth, Is a Saxon word, hgnitying 18 much as ins - 
cognitus, unknown, and 1s uſed mn the old Saxzn laws for 
him that cometh to an inn gueſt-wiſe, and lies but one 
night, In ftuch caſe his boſt was not bourtd to unſwer 
tor any offence that he committed, whereof he was pyilt= 
lets himſelf; but if he Jay there a ſecond night, then he 
was called gneft, hoſpes, and then muſt the hoſt anſwer 
for him, as tor one of his own ſamily. And if he tar-= 
ried any longer, then he was called agenhine, that is, 
familiaris, whom, ut he offend againſt the King's peace, 
his hoſt was to ſee forth coming z or if he could not 
bring him out within a month and a day, he mult 
ſatisfy for his offences. Lamb. Archaion. fel. 132. Num. 
7. and Bradtcn, {tb. 3. cap. 10, Nume 2. Writes thus-of 
the. ſame, /term ſecundum antiquam conſuctudinem wit £9. 
terit de familia alictyus, qui hoſpes furrit cum alis fer tres 
noctes quia prima nocte poterit dia uncuth ; ferunda vero, 
gueſt ; ter11a nate, hogenhine. See (Wygiro mygyt atalics 
hiade,:-- --: | 

CInde nihil Habet, Is a writ of dower, concerningz 
which, ſee Dote unde mhil habet. 

Clnder-Lhomverlain of tve Ercheouer, Is an officer 
there that cleaves the tallies, written by the clutk of the 
tallies, and reads tne ſame, that the clerk of the prll, 
and the comptrollers thereof, may ſee their entries be 
true. He alſo makes ſearches for all records in tie trea- 
fury, and hath the cuſtody of Domeſdey-b03%. "there are 
two officers there of this name, Cowell, eofit, 1927. 

Cind.r eſcheats?, (Sub-Ejcheator,) Mentioned in /fat. 
5 E. 3.1.4. See Elichcatoz, 

UInder-Sheriff, /Sub-Vicecomes.) Sec Djcri?, and 
21 Vin. Abr. 592, 

Cindertakecs, Were ſuch as the King's purveyors 
employed as their deputies. Stat. 2 & 3 Ph. & Mar, 
cap. b. And ſuch as undertake any great work, as drain- 
ing of fens, &c. Stat. 43 £1. cap. 11. See 12 Car. 2» 
cap. 24+. 13 Car. 2. cap. 8. 14 Car. 2. caps 20. 

Uanver-Creaſurer of England, (Yice-theſaurarias An- 
eliz, mentioned in the fat. 29 Eliz, 7.) "lis officer, 2s 
ſome think, was firit created in the time of Henry the 
Seventh, to chelt up the King's treaſure at the end of 
every term, and to note the content of money in each 
cheſt, and to ſee it carried into the King's treaſury 1 
the "Tower, for the eaſe of the Lord Treaſurer, as being 


;18 
ies 


[OE] 
ts 


{wear 


Cowell, edits 


pm 


b 


| 


Uina ferrea, Is the ſtandard ell of iron kept iu the | 


too mean a thing for him to be troubled with, and - 
9 [4 
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' «fit to.be -perſormed by a man of great ſecrecy and truſt. 
He, in the vacancy of the Lord Treaſurer's office, doth all 
things in the receipt, &c. But this officer, in the opi- 
nion of others, is far more ancient ; yet named Treaſurer 


of the Exchequer in the ſtatutes till Queen Elizabeth's 
time, where he is termed Under-treaſurer of England, 


5 Eliz, he is alſo written Treaſurer of the Ex- 
cad the ſtatutes 8 E. 3. /f. 2. c. 17, 27 E. 3: 

1 Rich. 2. cap. 5. 4 H. 4. cap. 18. 8 
27 H. 8. cap. 11. IT Hg 


Yet /lat. 
chequer * 
at. 2. (ap. 18. 


H. 6. cap. 17+ 


 Undzes, Minors are perſons under age, not capable 


to bear arms, &c. Fleta, lib. 1. cap. g. : 

(lageid, A perſon far out of the proteCtion of the Jaw, 
that if he were murdered, no geld or fine ſhould be paid, 
or compoſition made by him that killed him. Leg, 
Ethelred. þ og 

UIngiida Aker : This is mentioned in Brompton, Leg. 
Fthelred, pag. 898. and it ſignifies almoſt the fame ag 
weld, viz, where a man was killed attempting any fe- 
Jony, he was to lie in the field unburied, and no pecu- 
niary compenſation was to be paid for'his death : from 
the Saxon un, without, .gilda, ſolutio, and acera, agere 
Cowell, edit. 1727». by: {4 

Unfoamtn, (Uniformitas,) One form - of public 
prayers, and adminiſtration of ſacraments, and other 
rites and ceremonies of the church of England, to which 
all muſt ſubmit ; preſcribed by the ſtatutes 1 £12. cap. 2. 
& 14 Car. 2. cap. 4. See J2onconfozmitts. = | 

Linen, (Unis, ; Is a combining or conſolidating of 
two churches into one, which is done by the conſent of 
the biſhop, the patron, and the incumbent : bat there 


- 


are two other ſorts of it, as where one church is made 


ſabjeCt to the other, and when one man is made rector 


of both, and when a conventual is made cathedral, as. 


you may read in the chapter Licet de locato & condueto, 1n 


Lindswood's Provincials, | jet. Et quia. In the firſt ſigni-] 


fication by the ſtatute 37 #. 8. cap. 21. it was made 
lawful to make an union, or conſolidation of two churches 
in one, whereof the one is not above fix pounds in the 
King's book of the firſt ſruits, 'and not above one mile 
diſtarit from the other. And by another ſtatute made 
17 Car. 2. cap. 3. it ſhall be Jawful for the biſhop of 
the dioceſe, mayor, bailiffF, &c. of any city, or corpo- 
rate town, and the patron' or patrons, to wnite two 
churches or chapels in any ſuch city, town, or the liber- 
ties thereof: provided ſuch union ſhall not be good, if 
the churches fo. united exceed the ſum of one hundred 
pounds per annum, unleſs the pariſhioners deſire other- 
wiſe, &c, Cowell, edit. 1727.+ Pariſhioners of the pariſh 


united to contribute to the repairs, &c. 4 W. & MM. c. 12. 


vee 21 in. Abr. 594—599 
Cluon of England and 
and 21 Vin. Abr. 600, | MH 
Cimtn of Poſleſſion, (Unitas poſſeſſronis,) Is called 
conſolidatio frufus & proprietatis in the civil law, and 


hynites joint poſſeſſion of two rights by leveral titles. 


As for example, it I take a leaſe of land from one upon 
a certain rent, and afterwards I buy the fee-ſimple ; 
this is an unity of poſſeſſion, by which the leaſe is extin- 
guiſthed ; by reaſon that I, which before had the occu- 
pation only for my rent, am become lord of the tame, 
and am to pay my rent to none but myſelf. Cowell, .edit, 
1727. | | D | 

A leſſee for years of an advowſon, on the church be- 
coming void, was preſented by the leflor, and inſtituted 
and inducted ; and it was held, that this was a ſurrender 
of his leaſe ; for they cannot ſtand together in one per- 
fon, and by the unity of poſſeſſion one of them is extin- 
guiſhed. JZutt. 105, No unity will extinguiſh or-ſuſ- 
pend tithes ; but notwithſtanding any. unity, they remain; 
Sc. 11 Rep. 14. 2 Lill. 658. Unity of poſleſſion'ex- 
tinguiſheth all privileges not .expreſly neceflary ; but not 
a way to a cloſe, or water to a mill, &c. becauſe they 
are thus neceſſary. A way of. eaſe is deſtroyed by unity 
of poſſeſſion ; and a rent or eaſement do not exiſt during 
the unity, wherefore they are gone. | Latch. 153, 154+ 
t Vent, 95. Trin, 5 W. 4564-81 AN 

Univerſity, (Univerſitas) is moſt uſually taken for'thoſe 
two bodies which are the nurſes of learning and 

VorL. Il, N® 133. 


Scotland, See Scotland, | 


| court of the univerſity of Oxford, an appeal lies to the 
| congregation, thence to the convocation, and from thence 


dell, Hard. 505.” Caſtle v. Litchfield. * 
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liberal ſciences in this kingdom, viz. Oxford and Cars 
bridge ; endowed with great privileges, ' as appears, 
not only by Stat. 2 & 3 P. & M7. c. 15. 35 El. c.21, 
18 El. 6. but much more by their ſeveral charters granted 
by divers pious and munificent Kings of this land. 
Cowell, edit. 1927. EN og x 

By univerſities. in general,, we underſtand thoſe ſemi- 
naries of learning where youth are ſent, to finiſh their 
education, and to 'be inſtruted in the liberal ſciences, 
With us, by univerſities, are more particularly denoted 
thoſe two learned bodies of Oxford and Cambridge, which 
are inveſted with ſeveral peculiar privileges. 5 Bac. 
Abr. 330. 

Each of the univerſities had ſeveral powers and privi- 
leges by charters' from the Kings of this realm, particu- 


| larly one in the. eighth of Hen. 4. whereby they were. 


authorized to hold plea of' all cauſes ariſing within the 
univerſity according to the courſe of the Civil Law : but 
in the opinion of all the Judges of Frgland, the grant 
was held not to be gocd; for that the King could not by 
his grant alter the law of the land. "To'remedy this and 
other defefts reſpeQing their powers and privileges, a 


ſpecial act of parliament was made in the 13 Eliz, con- 
firming all former letters patent, and all manner of liber- 


ties, franchiſes, &c. which they held, or of right ought 


to have enjoyed, &r. 4 Inft, 227. Godb, 201. pl. 287. 


Archbiſhop of York v. Sedwith. 

By letters (not confirmed by parliament) dated $5 
March, 11 Car. 1. granted to the univerſity of Oxford, 
their old privileges are explained, and larger granted, 
1 Mod. 164. Magdalen College caſe, Wood's Init. 541. 

'Their, courts are called the Chancellor's courts. The 
chancellors are uſually peers of the realm, and are ap- 
pointed over the whole univerſity. But the courts are 
kept by the vice-chancellors, their aſſiſtants or deputies ; 
the cauſes are' managed by "advocates or proCtors. 14. 
[bid. By charter of 14 H. 8. | | 
' 'Theſe courts have juriſdiction in all cauſes eccleſia- 
ſtical and eivil (except mayhem, felony, and. freehold) 


where a ſcholar, ſervant or miniſter of the, univerſity is 


one' of the ' parties in' ſuit. 1d. ibid. and Cro. Car. 73. 
Wilccks v. Bradle, Bur fee the petition againſt the grant 
of Hen. 4. in Prynn's Animad. p. 368, 369. _ 

Their proceedings are in a ſummary way, according 
to the praCtice of the Civil Law; and in their ſentences 
they follow the Juſtice and equity of the Civil Law or the - 
laws, ftatutes; privileges, liberties, and cuſtoms of the 
univerſities, or the laws of the land, at the diſcretion of 
the chancellor, Cro. Car. 93. IVilcccks v. Bradell. 
Hetly 25. Thomas Wilcocks caſe. Hard. 538. Caſlle v, 
Litchfield, | 

If there is an erroneous ſentence in the chancellor's 


to the King tn Chancery, who nominates Judges dele- 
gates to hear the appeal ; the appeal is of the ſame nature 
in Cambridge. ' Wood's Inſt. 549. 2 Ld. Raym. 1346. 
The King v, the Chancellor, &c. of Cambridge. | 

As by charter confirmed, as above-mentioned, by a&t 
of patliament, cognizance 1s granted to the univerſity 
of all ſuits ariſing any where in law or equity againſt a 
ſcholar, ſervant, or mimiſter of the univerſity, depending 
before the Juſtices of the King's Bench, Common Pleas, 
and others there mentioned, and before any other Judge, 
though the matter concern the King : if an indebitatus aſ- 
ſumpſit is brought by gus minus in the Exchequer againſt a 
fcholar or other privileged perſon, the univerſity ſhall 
have conuſance, for the court of Exchequer is included 
in the general words, Crs. Car. ,73. Hlcochs v. Bras 


If a debtor and .accountant to the King'fues a ſcholar 
by bill in equity inthe Exchequer, or if any attorney ſues 
a ſcholar by writ of privilege, it is ſaid that the univerſities * 
ſhall not have conuſance, for a general grant ſhall not 
take. away the (ſpecial privilege of any court. Hard. 
189. Wilkins v. Shalcroft. Lit. Rep. 304. Oxford Letter 
patent. S..P. 3 Leon. 149. The Lord Anderſon's caſe. 2 
Danv. Abr. 164, MON WY. OOO IO _— 


But in the caſes where privilege is allowable, a ſcholar, 
_ g9 C | a 4 


W--M6 | 

&;, cannot wave his privilege, and have a prohibition 
In the courts of ZYe/imi»/ter, for the univerſity by right 
has the conuſance of the plea, where one is a privileged 
perſon; and a ſtranger is forced to ſue a privileged per- 
| ſon. in their courts by reaſon of that right veſted in them, 
Cro. Car. 53. Wilcacks v. Bradell, Heil. 28. Thomas 
Wilccks's cafe. | | 

But a ſcholar ought to be reſident in the univerſity at 
the time of the ſuit commenced ; and no other ought to 
be joined in the aCtion with him, for in ſuch caſe he 
ſhall not have privilege. Het!. 28. Thomas IWWilcoks's 


caſe. 


Though it is ſaid that ſervants of the univerſity are | 


privileged, yet it has been held, that a bailiff of a college 
Bok not capable of privilege. Brownl. 74. Carrel v, 
aſk. | 

Neither isa townſman intitled to privilege, to exempt 
him from an office in the town, if_he keeps a ſhop and 
follows a trade, though he is marticulated as a ſervant to 
a ſcholar. 2 Yen. 106. Thecity of Oxford's caſe. 

It is to be obſerved, that though mayhem, felony and 
freehold appear as above, to be the only cauſes except- 
ed in their charter: yet it has been held that in aCtions 
for the recovery of the poſſeſſion of a, term, without 
claiming title to the freehold, they ſhall have no privi- 
lege, becauſe the freehold may tome in queſtion., Cro. 
Car, 87, 88. Hayley's caſe. Lit. Rep. 252, Ciripp's 
and I/ebb's coſe. = 

It hath been diſputed how far the words of the grant 
intitled them to privilege in matters of Equity, And the 
general principle of conſtruftion ſeems to be, that where 
chattels only are concerned, or where damages-only are' 
_ to be given, there their privilege is allowable, but where 
the ſuit is for the thing itſelf, there their privilege can- 
not be allowed. As in the following caſes : 

_ A bill was brought ſetting forth a contratt under ſeal. 
with the defendant, for making a leaſe of certain lands 
in Mitdleſex, and to have execution of the agreement. 
The defendant pleaded the privilege of the univerſity, to 
proceed in all quarrels in law and equity, except con- 
cerning freehold, and concluded to the juriſdiction of the 
court. But Lord Keeper Guilford over-ruled- the plea, 
| becauſe in this caſe they can only excommunicate or im- 
priſon, but cannot ſequeſter lands in A4i4dle/ex, and ſo 
can give no remedy ; and becauſe the charter of the uni- 
verſity of Oxford, impowering them to proceed in all 
pleas and quarrels in law and equity, &c. ought praperly 
to be extended to matters at Common Law only, or to 
proceedings in equity that might ariſe in ſuch. caſes, and 
not to mere matters of equity, which are originally ſuch, 
as to execute agreements in ſpecie. 
per v. Crowther. | | | 

W hat clerks reſiding there ſhall be diſpenſed with from 
reſidence ; purveyors not to take vituals within five miles 
of the univerſities, 2 & 3 Ph. & Mar. c. 15. 13 El. 
£..2t. | gas ah ke 

Grants to the univerſities, &c, in diſcharge . of the 
payment of firſt fruits and tenths, confirmed, 1 El. c. 


« ſo. 34> | | 
The franchiſes of the univerſities confirmed, 13 E1, 
C, 29. : Tr #141 IS 

On college leaſes a third part of the rent ſhall be re- 
ſerved in corn, 18 El. c. 6, | | 
_ 'Thepenalty for taking reward for a vote for a ſcholar- 
ſhip, &c. in any church collegiate, college, &c. 31 
El. c. 6. | 

Where any fellow, &c. reſigns for reward, the perſon 
for whom it 1s given made incapable, &c. 31 El. c. 6. 


ay he univerſities and royal colleges excepted. out of the 
ſtatute of charitable uſes, 43 EL. c. 4.J. 2. I 
The preſentation of benefices belonging to papilts giv- 
en to the two univerſities, 13 Fac. 1. 5. /. 18, 19. 
iH.& M. cc. 26. . 12 Ann.c, 14. | L220 ind) 
Univerſities may file a bill in <quity to diſcover truſts, 
12 Anne /t. 2.c. 14 þo 4+ : Ts 
Pending guare impedit, a rule may be made for examin- 


2 Vent, 362, Dra- 


V/-.0:-1 
- Incumbents of united churches to be 
| Car, 2.s C. 3: þ 6. 


graduates, 19 
Preſentee to reſide, 1 J#. & 1. c. 26. /. 6. 


Collegians refuſing to take the oaths, King oa 
nate k0uk ap to ſucceed, 1 Geo. Lic. 10. F iſ ans 
| Mandamus lies to admit King's nominee, 1 Geo, x 
IS fr of Candi 
_ Vice-chancellor of Cambridge may a& as FuRt; 
the, county without the landed quali6cation; — 8 
6.10. | 
The univerſities and royal colleges excepted © 
mortmain aCt, 9 Geo. 2. . 3b. /. Fy : deer 

Colleges poſſeſſed of more advowſons than a moiet 
+a fellows, not to purchaſe more, g Gee. 2. c, 26, 
FALH | | 
 Playersnot to aCt within five miles of the univerſities 
| IO Geo. 24 C. 19, tpi BE, s 
- Diſtillers ſelling wine in Cambridee, to take licences 
IO Geo. 2. te 19. f. 3. | ; 

Grants made by papilts of eccleſiaſtical livin 
in the univerſities, void, 11 Geo; 2.7. 17.7. 5. 
, Wine not to be retailed in the univerſities without 
their licence, 17 Geo. 2. c. 40. {ſc 11. | | 
> Union of two colleges in the uniyerſity of St. Andrew's, 
2 Geo, 2.c. 32. | 74 
See 5 Bac. Abr. and 22. Vin. Abr. tit. Univerſity, 
Ulage, A Saxon word. denoting a wicked or unjuſt 
law, in which ſenſe the word is read in Leg, Hen, x. cap. 


gs elted 


" 34» 84. 
—_ Unlawful aſſembly, ( 7/icita conpregatio) Is the meet. 
ing of three or more perſons together, by force, to com. 
mit ſome unlawful act, and abiding together, though not 
endeavouring the execution. of it, as to afſiu]t or hex 
any perſon, to enter into his houſe or land, 7c. JJ, 
Symb. part 2. tits Indiftment, ſet. 65, Lamb, Eire, cap. 
19. And bythe {ſtatute of 16 Car. 2. cap. 4. See 
Riot. ' SO 
Cngues prift, Always ready, Is a plea whereby a man 
profeſſeth himſelf always ready to do or perform that 
which the demandant requires. For example, a woman 
ſues the tenant for her dower, and-he coming in at the 
day, offers to aver that he was always ready, and ſtill is 
to perform it. In this caſe, except the demandant will 
aver the contrary, he ſhal] recover no damages. When 
this plea: will ferve to avoid charges, and when not, ſce 
Kitchen, fol. 243. See Ubncoze pat, 
Uociferacio, Out-cry, hue and .cry. Leg. Her, 1, 
Co 'I'Þo © FI [£1336] -- 4 | | 
Uoidance, . (Yacazio) Is a. want of an incumbent upon 
a benefice, and this is double, either in /aw, 2s when a 
man hath more benefices incompatible, or #n deed, as 
when the incumbent is dead, or aCtually deprived. Bro, 
tit. Duare impedit, 51. See Uiodance: | 
Uoid and voidable, In the law ſome things are ab- 
ſolutely void, and others are voidable only. A thing 1s 
void which was done again(t law at the very time of do- 
ing it, and no perſon! is. bound by ſuch an at; but a 
thing is only voidable which is done by a perſon who 


| ought not to have done it, but who nevertheleſs cannot 


avoid it himſelf after it is done; though it may by ſome 
og in law be made void by his heir, &c. 2 Lil. 4br. 
07: hap ent LOR ts Y! 

Bond of a feme covert and infant are void. Bro. 0b. pt. 
26. This however, with regard to the infant, mult be 
underſtood with ſome reſtriction; for if an infant gives _ 
a bond without a penalty for neceſſaries, it is good ; and 
the-reaſon why it is'void, if with a-penalty, ſeems to be 
that the law gives validity to every a&t of the infants 
which may be for his benefit; but it cannot be preſumed 
to be: for his benefit to enter into a penalty. Noy 85. 
Delaval v. Clare. Cro. Eliz. 920. Ayliff v. Archdale. 
S. C. Mor 679, 1 Infl. 172. a. 1 Rel. Abr. 729. 1 
| Lev. 87. Ruſſel v. Lee. : 

;  Solikewile the: bonds of perſons non compes mentis, after 
office found, are abſolutely void. 4 Rep. 128. Beverly's caſe. 
It is ſaid the reaſon why the bond of an intant or per- 
ſon non compos is void, is becauſe the law has appointed 


ing patron and clerk. 12 4nn- ft, 2.6. 14. fe 5. 


no att: to be done to avoid it; and the only row/on ye 


V--0--1 
the party cannot plead non ef? fafum, is that the cauſe 
of nullity is extrinſic, and does not appear on the face 


of the deed. 2 Salk. 675, Thompſon v. Leach, 
And in general all bonds which are given for a pur- 


likewiſe bonds given for the performance of *'a malum 


ſons to negle& their duty to the King and kin 
abſolutely void. 5 Bac. Abr. 338. 

If a future leaſe be made to commence after the death 
of the tenant in tail, it is merely void in its creation ; for 
it is not to commence till the title of the iſſue commences, 
and that is an elder title concurring with it; and if the 
jaw ſhould make it otherwile than void, the law would 
make him a treſpaſſer. 2 Salk, 620. _ 

If a biſhop grants adminiſtration, and there are bong 
notbilia, ſuch adminiſtration 1s abſolutely void, as well 
as tothe goods within his own dioceſe as elſewhere,  be- 
cauſe he hath in ſuch caſe no juriſdiction whatever. 
Rep, 30. Prince's 6 8 Rep. 135. 
caſe. Nay 96. Crejiman v. Hume. -- 
© So likewiſe a judgment, given by perſons who have no 
good commiſſion for that purpoſe, is void. 3 Inft. 231. 
Void things are good to ſome purpoſes. As if leſlee 
for twenty years takes a leaſe for ten years, to begin pre- 
ſently, upon condition that if a certain thing be not done 
the leaſe ſhall be void 3 in that caſe, though the ſecond 
leaſe be void on the breach of the condition, yet the 
ſurrender remains good. Finth's Law, 62, 
So likewiſe if feoffment be made, to be void on the 
non-performance of a certain condition, yet after the 
ſeoffor's entry for the condition broken, the feoffee ſhall 
have an aCtion for a treſpaſs done by the feoffor before. 

14. ibid. | | 
* Alſoif a tenant at will grants over his eſtate, though 
the grant be void, yet it determines his will. Arg. fAard. 
47+ Fones v. Clark. 

A fraudulent gift of 
it remains good agai 
againſt his creditors. 
101 Ve Baſſet. : | 

So likewiſe a feoffment upon maintenance or cham- 
| perty is not void againſt the feoffor but againſt him that 
bath right z Per Beaumond J. Cro. Eliz., 445. Upton v. 
Baſt. | 
Alſo where a ſeme covert or infant are bound in an 
obligation with others, though the bond is void as to the 
| feme covert or infant, yet it is good as to the other, 
who {ſhall be ſued alone, and the writ ſhall not abate. 
Bro. Obligation, pl. 26. - 
Pigott, NS | 
In equity the conſent of the heir makes good a void 
deviſe. Chanc. Caſes 209. Ld. Cornbury 'v. Middleton, 
So likewiſe a deviſe void by miſnomer of the corpora- 
tion was \ decreed to be a good appointment of a chari- 
table uſe, within the 43 Eltz. Chan. Caſes 267. Anon. 
If aleafe be made by the huſband of the wife's land, 
and the huſband dies, the leaſe is not void, but voidable 
by the wife's entry. Arg. 3 Built. 272. cites Plowd. 
Com. 656. Browning v. Beeſton. 

Likewiſe if tenant in tail make a future leaſe for 
years, which by poſſibility may be to commence during 


gdom, ate 


Sir Fohn Needham's 


oods 1s not void againſt all, for 
tt the donor, and is only void 


Per Anderſon, Cro. Eliz. 445. Up- 


the iſſue. 2 Salk. 620. Machil v. Clarke, 

So if an infant makes a feoffment or a leaſe, and deli- 
vers it with his hand, it is voidable only, 2 Brownl, 
248. Plomer v. Hockhead. 

It is ſaid likewiſe, that a deed of Exchange entered in- 
to by an infant, or one non ſane memorie, 1s not void, 
but may be avoided by the infant when arrived at age, or 
by the heir of him who is non ſane memorias Perk. 
20Ts | | 

' Alfo an infant's bond of ſubmiſhon to an arbitration 
ſeems only voidable. Noy 93. Stone v. Knight. | 
An infant's contra or marriage likewiſe js only void- 
able. 2 Str. 938. Holt v. IVard, Clarencicux; 

Uoir dice, (Yeritatem dicere,) When it is prayed 
| Þpon a trial at law, that a witneſs may be ſworn upon 


Fd 


2 


poſe malum in ſe, as to kill or rob another, are void : | 


rohibitum, as for maintenance. And bonds to oblige per-| 


6 called volunteerie Abr. Cas Eq. 385. 


1 Rel. Rep. 41. Fintcombe v. 


the life of tenant in tail, it is not void, but voidable as to 


\ 8s » om \ 8 
a voire dire; the meaning is, he ſhall upon his oath 
ſpeak or declare the truth, whether he ſhall get or loſe 


by the matter in controverſy; and if he be unconcerned 
his teſtimony is allowed, otherwiſe not. Cowell, edit. 


1727, NA | | 

Uaturfius; Is the firſt word of a clauſe in the King's 
writ of proteCtion and letters patent. Sat. 1 R. 2. cap. 
8. and 13 Rich. 2. cap. 16. Of protetions ſome are 
cum clauſula volumus, and of theſe there are ſour kinds, 
VIZ, I. Duia profefturus. 2. Duta moraturus. 3. Duia 
indebitatus nobis exi/iit. 4. When any one ſent into the 
King's ſervice beyond ſea in war, is impriſoned. Co. 07: 
Lit. ect. 199. 

Cloluntary, As applied to a deed, is where any con- 
veyance is made without a conſideration either of mo- 
ney or marriage, &c. And remainders limited in fettle- 
ments, to a man's right heirs, &c; are deemed volun- 
tary in equity, and the perſons claiming under them 
3 Salk. 174. vee 
Fraud, | | 
. Qoluntas, Is, when the tenant holds at the will of 
the leflor, or lord, and that is in two manners ; one is, 
when I make a leaſe to a man of lands, to hold at my 
will, then I may put him out at my pleaſure; but if ke 
ſow the ground, and I put him out, then he ſhall bave | 
his corn with egreſs and regreſs till it be ripe to cut, and 
carry 1t out of the ground. And ſuch tenant at will is 
not bound to ſuſtain and repair the houſe, as tenant for 
years 15» But if he make wilful waſte, the leffor ſhall 
have againſt him an aftion of treſpaſs. The other ze- 
nant at will of the lord is, by copy of court-roll, according 
tothe cuſtom of the manor; and ſuch a tenant may ſur- 
render the land into the hands of the lord, according to 
the cuſtom, to the uſe of another for life, in feez or in_ 
tail; and. then he ſhall take the land of the lord, or his 
ſteward, by copy, and ſhall make fine to the lord, 
Cowell, edit. 1727. | 

Clotum, A vow or promiſe uſed by Fleta, for nup- 
tie; ſo dies votorum is the wedding-day: Fleta, lib. 4. 
cap. 2. par. 16. Si donotarius ad alia vota convolaverat, &c. 

Uoucher, (Yecans) Signifies when the tenant calls 
another into the court, that is bound to him to warranty, 
New Book of Entries, verb. Voucher ; Voucher de Garran= 
ty. Brit. cap. 75. And that is either to defend the 
right againſt the demandant, or to yield him other lands; 
Sc. in value, and extends to lands or tenements of free- 
hold or inheritance : He that woucheth is called voucher 
(vocans) and he that is wouched is called vouchee, (War- 
rantus). Brafton writes of this at large, lib. 5. tra. 4. 
per totum. And Lit. in his 'Tenures, cap: uit. alſo F. 
N. B. fel. 134. And this ſeems in ſome meaſure to 
agree to the contraCt in the Civil Law, wheceby the ven- 
dee bindeth the vendor, ſometimes in the fimple value of 
the things bought, ſometimes in the double, to warrant 
the ſecure enjoying tbe thing bought ;,yet there is this 
difference between the Civil and the Common Law, . that 
the Civil Law binds every man to warrant the ſecurity of 
that which he ſelleth, which the Common Law doth not; 
except it be ſpecially covenanted. 'T he proceſs whereby 
the vouchee is called, is a ſummoneas ad warraniizandum: 
And if the ſheriff return upon that writ, that the party 
hath nothing, whereby he may be ſummoned, then goes 
out another writ called Sequatur ſub ſus periculo, See 
Lamb. Explic. of Saxon words, verb. Advocate. A re- 
covery with a /ingle voucher, is when there is but one 
voucher © and with a double voucher, is, when the wvouchee 
voucheth over, and ſo a rreble voucher. "There is alſo a 
foreign woucher, when the tenant being impleaded in a 
particular juriſdiction, as in London, or the like, vouch- 
eth one to warranty, and prays, that he may be ſum- 
moned in ſome other county, out of the jurifdiction of 
that court, which might more aptly be called a voucher 
of a foreigner. De forinſecis ad warrantizandum. Co. 
on Lit. fol. 1o1. alſo Co. Rep. 2 fo!. 5o. Sir Hugh 
Cholmley's caſe. Voucher is alſo uſed in the ſtatute 19 
Car. 2. cap. 1. for a leiger or book of account wherein 
are entered the acquittances or warrants for the accoun- 
tant's diſcharge, Cowell, edit. 1727. 


IN 


<1: 

The vouchee before juſtice in Eyre ſhall be ſummoned | 
for the third or fourth, St. Marlcb. 52 I. 3. c. 26. 

Counter-plea given in mortdanceſtor, that the tenant 


was the firſt that entered, St. J/e/im. 1. 3 Ed. P cap. 


MU: -8-:5 


uſe, had neither jus in re, nor ad rem, for if he had en 
tered upon the land without the conſent of the feoflee hy 
had been a treſpaſlor ; ſo that nothing remained in hi "g 
but a bare conlidence or truſt, for which, if it was big. 
ken, he had no remedy, but by /ubpexna in chancer 
5 Bac. Abr. 342. wel hh 
But this equitable right extended to all perſons who 
claimed in privity under the feoffee, that is, who came 
into the ſame eſtate which the ſeoffee had to the uſe, and 
| by contract with him : for a diſſeiſor came into the ſame 
| eſtate, but not by contract or agreement, and therefore 
claiming not by or from the ſeoffee, he conſequently did 
not claim the eſtate as it was ſubject to the uſes, but he 
claimed an eſtate above that free from and Ciſcharged 0 
the uſes ; and it would in a manner have defeated hj. 
title, ſhould he have been compelled to ſtand feiſed to :n 
uſe, when he did not claim the eſtate which was charoes 
with the ufe; for confidence in the perſon was requilite, 
as well as privity of eftate. 6 Bac. 4br. 242. 
Confidence in the perſon; was either expreſs or im 
plied ; as if a feoffee to an uſe had, for good conlideration 
 enfeoffed one who had no notice of the uſe, the uſe wan 
deſtroyed ; for the perſon enfeoffed not knowing that 
there was any ules, no truſt could be repoſed in him to 
let the ce/{uy que uſe take the profits ; but if he had notice, 
a truſt might well be ſaid to be repoſed in him, ſince 
he took the land, knowingly, charged with the uſes, 
So alſo, if the feolfment had been made without conſi- 
deration, though the perſon enfecfted had no notice of the 
.uſe, yet he would nevertheleſs have ſtood ſeiſed to the 
uſe, for the law in;that caſe would have implied notice 
of the uſe, and conſequently, the truſt would have te- 
mained. 5 Bac, Abr, 342+ 7 WTO - 
From hence it may de colleCted, that to every vſe at 
Common Law there were two inſeparable incidents ; a 
privity in eſtate, and a confidence in the perſon; and 
where either of theſe failed, the uſe was ſufpended or de- 
ſtroyed. 5 Bac. Abr. 342. | | 
'The original of uſes was from a title under the Civil 
Law, which allowsof an uſuſruCtuary poſſeſſion, diſtin& 
from the ſubſtance of the thing itlelf ; and it was brought 
over to us from thence by the clergy, who were maſters 
of the Civil Law ; for when they were prohibited from 
| taking any thing in mortmain, awd aſter ſeveral evaſions 
by purchaſing lands of their own tenants, ſuffering reco- 
veries, and purchaſing lands round the church, and ma- 
king them church-yards, by bulls from the Pope, at laſt 
this way was invented of conveying lands to others to 
their own uſe ; and this being proper matter of equity, 
it met with a very favourable conſ{truCtion from the judge 
of the Chancery cou:t, who was in thoſe days common- 
ly a clergyman; and the clergy thought ' this a ſtatute 
contrary to natural juſtice, and ſo could eaſily tolerate 
any act for evading it. 'Thus this way of ſettlement be- 
gan ; and was often uſed for othes fraudulent purpoles, #5 
to defeat juſt debts, wardſhips, eſcheats, &'c. but it, more 
generally prevailed among all ranks and conditions of 


oN | 
? Not to be out of the line, 14d. | 

In a writ of right, that the vouchee, &c. had no ſei- 
fin, ſince the time of whoſe ſeifin the demandant counts, 
Ibid. | 

Proceedings ia foreign voucher in- London, 6 Fd. 1. 
7.12. 9 E..#; 

The counter-plea given by ſtat. /7:/im. 1. cap. 40. 
ſhall be received though the vouchee be preſent, Sr. de 
Voc. 20 Ed. 1. 0. 1. 

Averment that the vouchee is dead, or that there is no 
ſuch perſon, ſhall be received, 14 Ad. 3. /f. 1. c. 18. 
See Recovery, Warranty. 

Ulor, YVocem non habere, Is a phraſe uſed by Braden, 
lib. 3. c. 34. par. 3. and by Fleta, lib. 1: cap. 34. par. 9. 
and in cap. 38. par. 21, and it ſignifies an infamous per- 
ſon,.one who is not admitted to be a witneſs. Cowel!, 
edit. 1727. 

Ulphoifters, Shall not make beds and other wares de 
ceitfully, 11 Hen. 7. c. 19. 5 & © Ed. 7. cap. 23. 
Beds ſtuffed with flocks may be carried on board ſhips 
for neceſſary uſe, 12 Car. 2. c. 32. ſe. 11. 

Upland, (Uplanda,) High ground, or as fome call it 
terra firma, contrary to mooriſh, marſh, or low ground, 
Ingulph. | ; 

UI'a, Is the river //is. Tunc in reflum ad Undefor- 
dum, tunc ſurſum in Uja ad Watling ſircet. Du Cange. 
This river was called js from the goddeſs of that name : 

| for it was cuſtomary amongſt the pagans to dedicate 
hills, woods, and rivers to ſome goddefs, and to call 
them after that name. And the Britons having the great- 
eſt reverence for Ceres and - Proſerpina, who was alfo 
called //is, did for that reafon name this river J/s ; 
and ſhe being the goddeſs of the night, from thence 
they computed days by night, and years by months : 
of which we have ſtill ſome remains, as ſeven night, fort- 
night, &c, Cowell, edit. 1727]. 
Uſage. See Pzeſcription. 7 
Uſe, (U/us,) In the original ſgnification is evident 
enough, but it hath alſo a proper application in law, 
and that is the profit or benefit of lands or tenements. 
W:/t. Symbol. lib. 1. ſet. 48, 49, 50, 51, 52. Every 
deed conſiſts of two principal parts, namely, the pre- 
miſſes, and the conſequents ; the premiſſes is the former part 
thereof, being all that which precedeth the habendum 
. or limitation of the eſtate, which are the perſons con- 
trating, and the things contracted. The conſequent is 
that which follows the premiſſes, and that 1s the haben- 
dum, in which are two limirations : the one of the eſtate 
or property, which the party paſſive ſhall receive by the 
deed : the other of the uſe, which is to expreſs in the 
' ſaid habendum, to or for what uſe and benefit he ſhall have 
the ſame eſtates : and of the limitation of ſuch w/es, many 


precedents are ſet down in the ſame, I/e/t. Symbol, part 1. 
lib. 2. ſeft. 308 & 327. "Theſe u/es were invented upon 


the ſtatute of //eim. 3. Puia emptores terrarum, before 


which ſtatute no ſuch uſes were known. Perkin's De- 
viſes 528. 
vented, by ſettling the poſſeſſion in one man, and the 
zſe in another ; to avoid which, and divers other miſchiefs 
and inconveniencies, was the ſtatute 27 H. 8. cap. 10. 
Provided, which unites the »/e and poſſeſſion together. 
So Cn lib. 3. Chudley's caſe, fol. 121. Cowell, edit. 
I 2 * : 

+> uſe at Common Law was an equitable right which 
he reſerved, who conveyed a legal eſtate to another, up- 
on truſt and confidence that the perſon to whom he fo 
conveyed it, would nevertheleſs ſuffer Him to take the 
rents and profits of the land, and that he would execute 
eſtates according to his direCtion. Gil. Law of Uſes 175. 
1 Rep, 121. Chudleigh's caſe. 

T he feoffee therefore, or terretenant, (that is, the per- 
ſon to whom the legal eſtate was conveyed) had the free 
hold or ſole property in him, and the perſon who had 
conveyed the legal eſtate to him, that is, the ce/fuy que 


And becauſe in time many deceits were in- 


men, by reaſon of the civil commotions between the 
houſes of Lanca/ter and York, to ſecrete the poſſeſſions, 
and to preſerve them to their iſſue, notwithſtanding at- 
tainders. Gil, Law of Uſes 3. dir I/Villiam, Jones 127+ 
Lord /}ilcughby's cafe. | Oo 


1. Of the power of ceſ{uy que uſe at Common Law, ard by 
'F M2 & OO Rs 32 '; 

2. Of the alterations introduced with reſpee? to eanveyances 
to uſes by flat. 27 Hen. 8. c. 10. 3 


Of the power of ceſluy que uſe at. Common, Law, and ty 
the flat. 1 Ric. J. C. Is AN II CIV 

It has been ſaid in the definition of an uſe, that cy 
que uſe had neither jus in re, nor ad rem; {or if the feot- 
fee broke his truſt, he had no remedy againſt him but by 
ſubpena in chancery. This ſubpe:a commenced in the 
time of E4. 3. but it was always againſt the feoffee 1n 
truſt himſelf, and was never allowed againſt bis heir ti!l 
H. 6. And in this point was the Jaw changed by Forte 


ſeue Chief Juſtice, QCelw. 42. b, 5 Bac, Abr. 345+ : 
7 29 


WD. 

'& that if the feoſfee had died, his heir was ſeiſed to 
his own uſe, alſo the feoffee's feoffee was ſeiſed to his 
own uſe, as the law was taken to the time of Hen. 4. 
till at length the /ubpama was granted both againſt the 
heir, and the feollte of the teottee, about the time above- 
mentioned, or according: to ſome later. 1d. ibid, and 


TG though at Common Law c-/Iny gue uſe had no power 
over the land, yet he might alien the uſe, becauſe every 
one might diſpoſe of the rights that were in him ; or he 
might prefer a bill in chancery to make the terre tenant 
execute the uſe in himſelf, Gil. Law of Uſes 26. 

But at Common Law, if ce/tuy que uſe had entered and 
made a feoffment in ice of the lands, this had not been 

ood to paſs the eſtate to the feollee ; becauſe c/tuy gue 

ſe had not the freehold in him, and ſo could not pals it 
| to another ; but by his entry he was a difleiſor: yet in 
this caſe, if the feoſfee of the ce/7ry gue ſe had re-enter- 
ed upon the purchaſer, the feoftees would not have had 
the lands to their own uſe; and they would not have 
{tood ſciſed to the uſe of the ce/luy que uje, becauſe he had 
transferred the uſe to another. Plowd. 352. b, . 

[t ceſiuy que uſe makes a leaſe for years, rendering 
rent, the relervation is. void, unleſs it be by deed, for 
the rendering rent to a man 1s an acknowledgment of the 
holding lands from him ; but here the lands are not held 
by ce/luy que uſe, but of the feottees who have the re- 
verſion, But if the reſervation be, by deed, the feoffees 
{hall not have the rent reſerved, but ce/tuy que uſe ſhall 
have it. Bro. F. to uſes 338. /. 22, 339. /- 26. 


It celuy que uſe make teoftment, with a letter of at-| 


torney to give livery, and the attorney gives livery ac- 
- cordinglyz; 2, Whether the feolfment was good ; or 
whether it was not a diſlſeifin. Bro. #. to uſes 339. /. 
28. | | 

But by the ſtatute of 1 R. 3. c. 1, a power was 
annexed to an uſe, that ce/iuy que uſe ſhould alien the 
lands, 

"The reaſon of that *ſtatute was, becauſe ce/luy que uſe 
in poſſeſſion often aliened the lands, and then the feoffees 
entered, which cauſed a great deal of vexation and chan- 
| cery ſuits; and therefore the fiatute gave ce/iry gue uſe 
an immediate power of alienation, without the concur- 
rence of the ſeoffees ; which leads vs more particularly to 
examine the power of c:/{uy que uſe. Gil. Law of ſes 27. 

The ſtatute of 1 R. 3. cap. I. enacts that, * Every 
eſtate, ſeoffment, giſt, releaſe, grant, leaſes, and con- 
firmation of lands, tenements, rents, ſervices, or here- 
ditaments, made or had, or hereafter to be made or had 
by avy perſon or perſons, being of full age, of whole 
mind, at large, and not in dureſs, to any perſon or per- 
ſons; and all recoveries and executions had or made, 
ſhall be good and effeCtual to him to whom it is ſo made, 
had or given, and to all other to his uſe, againlt the ſeller, 
feoffor, donor, or grantor thereof, and againlt the ſellers, 
feoſfors, donors,” or grantors, his or their heirs, claiming 
the fame only as heir or heirs to the ſame ſellers, feoffors, 
donors, or grantors, and every of them, and againſt a]] 
others having or claiming any title or intereſt in the 
ſame, only to the uſe of the ſame fſciler, feoffor, donor, 
or grantor, ſellers, feoffors, donors, or grantors, or his 
or their ſaid heirs, at the time of the bargain, ſale, co- 
_ venant, gift, or grant made: ſaving to every perſon or 
perſons ſuch right, title, aCtion, or intereſt, by reaſon 
of any giſt in tail thereof made, as they ought to have 
had, if this aft had not been made.” | 

And all recoveries] By this word (all) feint recoveries, 
as well as recoveries. upon good title, are comprehended. 
But they are good only againſt the grantors, &c, and 
their heirs claiming only as heirs to ſuch grantors, &c. 
ſo that they are not againſt him that claims as heir to the 
grantor and his feme in tail per formam doni. Arg. PI. 
Cc. 4+ a, b, Mich, 6 Eliz. in Manxwells caſe, J #727 

Recoveries] If a man recovers by erroneous judgment; 
and makes feoffment to his uſe, and the other' brings 
writ of error, and reverſes the:judgment, he may enter 
without ſeire facias againſt the' feoffees ; for it is a reco- 
very, and therefore it ſhall bind him and his heirs and 
Vol. II. NY 133. Tr br ES] RATA HAT 
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prngy'+ by the flatute, 1 R. 3. Brgy Feoffment to tes 
337. ſett. % | | 

Feffors,” donors, or grantors] Yet if ceſiny que uſe 
grants a,rent-charge, and the feoffecs are diſleiſed, the 
grant ſhall be good againſt the difſeifor ; and yet he does 
not claim only by the ce//uy gue uſe. Arg. 2. Le. 153. 
pl. 185. Un caſe of Cordel's executors v. Clifton. 

Only to the uſe] This ſtatute did not take away the 
power of feoffees; for they may. yet make feoffments, 
but enlarge the power of ce//uy que uſe, who_may now 
make feoffments likewiſe. Goab, 393. Un caſe of Lora 
Sheffield v. Ratclifh | | 

Saving t9 every perſon, Ec.) It was agreed per Cur. 
that theſe words are taken for tenant in tail in poſſeſſion, 
agd tenant in tail in uſe ; for ce/luy que 1/2 in tail has no 
right or intereſt, Brb, Feoffment 10 uſes 339. be. [. 40. 

Here it is obſervable, that there is a difference between 
a feoffment according to this ſtatute and a feoffment at 
Common Law; in caſe of ſeoffment at Common Law, 
the feoffor ought to be ſeiſed of the lands at. the time 
of the feoſfment: but if a ſeofment be according to 
the ſtatute of x R. 3. in ſuch caſe the feoffor did not 
need to be in poſſeiſion : feoffments at the Common 
Law give away both eſtates and rights ; but feoſfments 
by the ſtatute of R. 3. give the eſtates, but not the 
rights. In-cafe of feoffment at Common Law, the feof 
fee is in the per, viz. by the feoffor; but in caſe of 
teoffments by the ſtatute of K. 3, the ſeoffees are in the 
poſt, viz. by the firſt feoffees. Godb. 318. Lord Sheſ- 
fieid's caſe. 2 Roll. Rep. 3 34.' S. C. | 
Another difference likewiſe is taken in P/owden he- 


| tween the feoflment of the feoffees and of c//uy gue wſe x 


for if the ce/luy que uſe for life in tail makes a feoffment 
in fee, either with or without conſideration, all the old 
uſes were diſcontinued, and the ancient eſtate which the 
ſcoftees had, 1s gone, and a new efhate created ſubject to _ 
theſe new uſcs railed by the feoffments ; for when ce/uy 
que uſe makes a feoffment in fee, which by this ſtatute 
he might lawfully do, he pafſed an uſe in fee ſimple to 
the feoffee; which being a new uſe to the feoffee, all the 
old nſcs were diſcontinued, and conſequently the eſtate 
of the feoffee muſt be altered; for were it the ancient 
eſtate, it were ſti}] ſubject, by the former and elder limi- | 
tation of uſes, to the old uſes; therefore have the feof- 
fees, by the conſtruction, a new eſtate to the new uſes; 
but if the feoffees themſelves had made a feoffment 
without conſideration, the feoffees had ſtood ſeifed to the 
old uſes, for here was no uſe nor new eſtate. Gil. Larw 
of Uſcs 180. cites Pl. C. 350. 

By the {tatute c:/7uy gue uſe has no power of aliena- 
tion, when he has a naked right to an uſe, and not an 
uſe in e//-; unleſs it be in order to confirm an eſtate in 
being ; becauſe the intent of the ſtatute was only to 
give ce/{uy que uſe a greater power to transſer his eſtate, 
and not any other remedy to revain and reveſt it ; and 
unleſs he has the uſe he cannot paſs the uſe, much leſs 
poſſeſſion to another. Gu, Law of Uſes 27, Phwd. 351. 

But if the fcoffee to the uſe in fee be aiſſeiſed, and 
ceſiuy gue uſe releaſes to the diſſciſor, this extinguithes 
the uſe, and by the Natute bars the entry of the feoflee. 
Placed. 351. 5 

Alſd where ſeoffees to an uſe are diſleiſees, and aſter the 
diſſe:iſor enſcoifs ceſiuy que uſe, who enfeoffs a ſtranger ; 
this 1s good, and ſhall bind the feofees, for the feoffment 
is good to paſs the poſſeſſion, and right of the uſe, 
which he had in him ; and the feoffees cannot enter to 
revive the ufe, which the party himſelf by his own aCt has 
extinguiſhed. Gl. Law of Uſes 28. 

'The ſtatute likewiſe is to be underſtood of ce/7uy gue 
uſe that has an uſe in e//e, in oppoſition to him that has 
only a reverſion or remainder of an uſe. If a feofment 
be made to the uſe of A. for life, remainder to B. in 
fee, 4. may alien in fee, becauſe the feolitees claim the 
whole eſtate for the uſe of 4. during his life, and he has 
the whole advantage of it ; -and the ſtatute, that gives 
the preſent poſſeſior of the uſe a power of alienation, has 
provided an immediate remedy for the remainder man. 


Gil. Law of Uſes 28. © Pld. 350, 
dates "0 5 Sj 0 But, 
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But if the tenant for life of an uſe aliens in fee, and 
Gies, the feoffees may enter on the alienee ; for by the 
words of the ſtatute, the alienation is good againſt ce/?uy 
que uſe, and his heirs, and perfons claiming only to his 
uſe : So when feoffees claim to the uſe of the remainder 
man, the feoffment of tenant for life, according to the 
anthority given by the ſtatute is no longer valid to bar 
the feoffees of the entry ; for their right is by the Com- 
mon Law. Gil. Law of Uſes 29, Pliwd. 348. Dela- 
mer v. Barrard's caſe, the point reſolved. 

If there be a feoffment in ſee to the uſe of F. forliſe, 
the remainder to B. in fee, Þ. has no power of alien- 
tion by the ſtatute, during the continuance of the ellate 
for life, becauſe the pofleſſion is, as is ſaid, to the uſe of 
A. only, during his life, and ſo the remainder man has 
nothing to do with the poſſeſſion; and if the remainder 
man {ſhould enter on the feoffees and make a feoftment, 
either the uſe of tenant for life would be deſtroyed, or 
the feoffees muſt re-enter and create a particular c{tate to 
themſclves without being ſubjeCt to dower ; for by the 
Common Law, every particular eſtate is derived out of the 
fee-ſimple by the agreement of the parties in intereſt ; 
but here are no parties to ſuch agreement, and the ſtatute 
has not altered the law in this cate. Gil. Law of Ujes 
29. Plaved. 350. 1 Co. 129. b. 

But if there be a feoffment tor life, remainder in fee, 
he in remainder may take a leaſe for years, or grant a 
' rent-charge, to begin after the death of tenant for life ; 
for he cannot enter and take the poſſeſhon out of the 
ſeoſfee ; but it is an executo;y contract on which the {ta- 
tute operates atter the death of the tenaut for life. G1, 
Law of Uſes 3% Plawd. 358. b. | ET 

So likewile if a leaſe for life is made to the uſe of A. 
and afterwards the reverſion is granted to another tor life 
to the uſe of B. and attornment 1s had, and afterward the 


reverſion is granted to. another in fee to the uſe of C. in| 


fee, and attornment is had ; in this caſe /. may give the 
{i1{t eſtate ſor life to whomſoever he pleaſes, and B. may 


grant the reverſion for life to whomſoever he pleaſes. | 


Plawd. 350. 

Where a ſeme covert was c/luy que uſe, and ſhe and 
her baron made feoffment 3; this was good during the 
| life of the baron only, by equity and reafon, though the 
ſtatute of 1 R. 3. ſays nothing of a feme covert, Pliwud. 


oN 

*It is to be obſerved farther with regard to the power 
given over cltates in uſe, that if «/luy gue uſe makes a 
tcoſſment in fee upon condition, and after enters for the 
condition broken, he ſhall be ſeiſed of the eſtate in the 
land ; ſor the whole eſtate is diveſted out of the {coftces 
by the feoffment, and they cannot enter for the condition 
hroken, becauſe ro parties to it, Gu, Lato of Uſes 32. 
1- Init, 202s 4c. | 

But if ce/{zy que wſe in tail aliens the land by leaſe and 
releaſe, or ſeoilment; this on!y binds the feoffees during 
life, becauſe he has no longer power of aliznation ; ut 
co/tny 
the entry of the ſeoffees aſter his death 3 for that would 
diſnoſſels the ftatute in tail by the ſtatute 4 Q&. 7. yet if 
ke aliens by recovery, it does not bind the iſſue, becaule 
jc is not tenant to the precvpe; fo that would be no bar 
at Common Law, and this is not helped by any ſtatute ; 
For though a recovery here be expreſly mentioned, and 
ſo binds the party himſelf, yet the right of the eſtate in 
tail is ſaved. Bro. F. al uſes 337. fo 2+ 338+ [. 22» 
Ioid. fe 7. Gil. Law of Uſes 32. | | 

If tenant in tail of a truſt levy a fine, or ſuffer a reco- 
very, this is an equitable bar of the eſtate, though the 
trultce does not join in the recovery-to make a lepal te- 
nant to the precife 3 for as the fine and recovery pals 
the entail in a legal eſtate at Common Law, ſo it paſſes 
the entail of a truſt in the court of equity. '1 Chan. Ca. 
49, 210. 2 Ch. Caf. 63, 64. 

But if tenant in tail of a truſt makes a mottgage, or 
acknowledges a judgment or ſtatute, and then levies a 
ſine and ſettles a jointure, the jointreſs ſhall hold it ſub- 
je to the mortgage or judgment, in the ſame manner as 
if the mortgagor or conuigr had been tenant in tai] of the 
legal eſtate, and aſter the mortgage of ho wag bad Ie- 


,ue r:/; however aliens by fine, this 1s good, and bars 
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vied a fine and made a jointure ; becauſe the ſul 


| fequ 
declaration of the uſe of the fine is merely the _— th 


tenant in tail, and he cannot by any aft of his own mk 
a ſubſequent conveyance take place of one precedent: : 1 : 
tae rather becauſe the feme claims under that ſee which 
tenant in tail got by the recovery or fine ; and that f: 
was ſubject to all the charges he had laid upon it, | Ch 
Caſ. 119, 120. bs 
If ceſluy que uſe makes a leaſe for years, refervinn 4 
rent, he ſhall have an aCtion of debt upon the contriQt 
but he ſhall not avow, becauſe the legal cfiate of theme, 
verſion is [till in the feoitees, ſince he has put the eil:te 
out of them for a term ; but the equitable eſtate is in bim 
and he may diſpoſe of it, and the rent paſtes ; but the 
ſcofices thall puniſh for waſte done by the tenant and 
enter ſor a forfeiture, &c. Bro. Feoff. to Uſes _ ſ. 6. 
338. /. 18. | Sy 
Alio if c-/fny que uſe makes a leaſe for years, reſervins 
rent, this ſhall go to his heirsz for ſince the fiture has 
given him power to make eſtates at Law, they ore wm 
verned by the rules of Common Law. Bro. If aluis 
33$:«.be }þ. 18, 23. 29 Gi. Law of Uſes 24. 
50 hkewiſe, it ce/{zy gue uſe makes a leaſe tor Years, re 
ſcrving arent with a clauſe of re-entry for non-payment 
of the rent, and the rent is behind, c/7ny que v/e may 
enter ; for he only can take advantage of his own CON. 
tion. And fince the ſtatute allows the aft of re entry by 
allowing him power to make leaſes, he ſhall for cver Keep 
the pofleſhon againſt the ſcoftees 3 guere ramen. Br. f 
to Uſes 338. /« 18. | 
A gilt of land for years, or of a leaſe for years, to an 
uſe, 1s good, notwithſtanding the ſtatute of R. J. for the 
ſtatute is intended to avoid gifts of. chattles to uſes, to - 
defraud creditors only; and fo is the preamble and intent 
of this ſtatute. Bro. Fe: ff. to Uſes 340. /. bo. For re 
Caring on this ſubject, ſee 5 Bac. and 22 Vin. Abr. tits 
es. | | 


2. Of the alterations introduced with reſpe? t9 converoices 
to uſes by lat. 27 Hen. 8.c. 10. © | 

This ſtatute enadts that, & Where any perfon or per- 
ſons ({tand ſeiſed, or at any time hereafter thall happen to 
be feiſed of or 1m any honours, caſtles, manors, lands, 
tenements, rents, ſervices, reverſions, remainders, or 
other hereditaments, to the ule, confidence cor truit of 
any other perſon or perſons, or of any body politick, by 
reaſon of any bargain, ſale, feoifment, fine, recovery, 
covenant, contract, agreement, will, or otherwife, by 
any manner or means whatfoever it be; in every fuch 
caſe, all and every ſuch perſon and perfons, that have or 
ſhall have any ſuch uſe or truſt in ſee ſimple, tail, for 
life, or years, or otherwiſe, or any uſe, confidence, ot 
truſt in remainder or reverter, fh:ll from henceforth flsnd 
and be feiſed, and be deemed andadjudged in lawful ſeifin, 
eſtate and poſſeſſion of and in the fame honours, &%. to 
all intents, &c, of and in ſuch like eſtate as they hid or 
(hall have in the uſe, &c. of and in the ſame ; and ihe 
eſtates, title, right and poſſeſſion of ſuch perſon cr per- 
ſons as were or hereaſter ſhall be ſeiſed of any lands, te- 
nements, or hereditaments, to the uſe, confidence, or 
truſt of any ſuch perſon or perſons, or of any body poli- 
tick, be from henceforth clearly deemed znd adjudged tc) 
be in him or them, that have or hereafter ſhall have ary 
ſuch uſe, confidence or truſt, after ſuch quality, mann«r 
form, and condition as they had before jn or to the uſe, 
conſidence or truſt that was in them.” | 

IF here any perſon or perſins] The word (perfor ) excludes © 
all corporations. Lord Bacen's realing en the Stat: i: of 
Uſes 334 335+ _ 

Stand or be feiſed] This word ſeifed excludes chattels 
and rights. It likewiſe excludes contingent uſes, becn:ſe 
the ſeifin cannot be put to and fee-ſimpie of an ule ; 3nd 
when that 1s limited, the ſeilin of the feofles is ſpent- 
Lord Bacen's reading on the Statute of Ujes 335. 

Or other hereditaments] T his word (her edttaments) 18 tO 
be underſtood of thoſe things whereof an inheritance is 77 
eſſe ; for if I grant a rent charge ge n«vs for life to an vle, 
this is good enough; yet there is no inheritance in being 


| of this rent. It kewiſe excludes annujtjes and uſes theme 
{1 & 
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ſo that an uſe cannot be to ari vſe. Lord Bacon's 


{c)ves, 
Reading on the Statute of Uſes 335. 


Tru# in remainder or reverter] The ſtatute having ſpo- 
ken before of uſes in fee-ſimple, in tail, for life or years, 
addeth, or otherwiſe (in remainder or reverter) whereby 
it is manifeſt, that the firlt words are to be underſtocd of 
\ſes in poſſeſſion. Lord Bacon's Reading o7 the Statute of 

es 337» 

On eat ſeiſin, efiate and poſſeſſion] The words {lawful 
ſeifin, eſtate and polleſſion) intended not a poſleflion in 
jaw only, but a ſeiſin in tail ; not a title to emer into the 
land, but an aQtual eſtate, Lord Bacon's Reading on the 
Statute of Uſes 333. ; | 

$2. 2. ©* Where divers perſons ſhall be jointly ſeiſed 
to the uſe or truſt of any of them, thoſe which ſhall have 
ſuch uſe or truſt, ſhall be adjudged to have only ſuch 
eſtate, poſſeſhon, and ſeifin of lands, &c. as they had in 
the uſe or truſt, ſaving to all perſons other than thoſe 

which be ſeiſed to any uſe or truſt, all right, &c,” 

$24. 3. ©* Allo faving to all thoſe perions which ſhall 
be ſeiſed to any uſe, all ſuch former rights as they might 
have had to their own proper uſe.” | 

Upon this ſaving clauſe the following caſe has been de- 
termined. 'The huſband being ſeiſed in fee made a leaſe 
to 0. and S. but it was in ſecret confidence for the pre- 
ferment of his wife ; and afterwards he made a feolF- 
ment to O. and others of the ſame land to other uſes. It 
was decreed by the advice of //ray, Anderſon and Maw- 
hood, that the term was not extinguiſhed by ſeoffment 
by reaſon of the proviſo 3 and becauſe O. had this leaſe to 
his own uſe, it is not extinguiſhed by the feoFment 
which he took to the uſe of another. 
345. Cheney's caſe. 2 Ann. 192. pl. 9. $. C, ſays the 
leaſe was made really in truſt to the uſe of the wite, and 
education of their ſons and daughters, notwithſtanding 
that divers covenants were therein contained, and a rent 
was reſerved ; and ſays that the feoffment made after- 
wards was to the uſe of the huſband himſelf and his ſaid 
wiſe for their lives, witf remainder over ; and that the 
ſame was held accordingly, | 

Se. 4, 5. © Where any be ſeifed to any uſe or in- 
tent that another ſhall have a yearly rent out of the ſame 
lands, ce/tuy que uſe of the rent ſhall be deemed in the 
polſeſhon thereot of like eſtate as he or ſhe had that 
uſe,” 

A man, in conſideration of natural] love and affeQtion, 
covenanted to ſtand ſzifed to the ule of himſelf for life, the 
remainder to B, his ſon in tail, and to the intent that B. 
ſhould have a rent iſſuing out of the lands ; during the 
life of A. B. the fon dies, and his executors brought debt 
for the arrears of the.rent. It was reſolved and adjudg- 

ed, that by theſe words of the ſtatute ZB. in this caſe had 

a good rent, as well upon covenant as by a ſeoffment, 
or bargain and fale. Yr I. Jo. 179, Kitetts v. 
Godfon, | | | 

The deſign of this Iaw was utterly to aboliſh and de- 
{tory that pernicious way of conveyance to uſes ; and the 
means they took to do it was to make the poſleſhon fall 
in with the uſe in the ſame manner as the uſe was li- 
mited ; and wherethey were all freeholds, it was thought 
they would be then ſubject to therules of Common Law; 
but the method has not anſwered the legiſlature's intent ; 
for it has introdued ſeveral forts of conveyances quite 
cppoſite to the rules of Common Law; for now where- 
ever any uſe is raiſed, the ſtatute gives c/uy gue uſe the 
- poſſeſhon ; ſo that it is only neceſſary to form an uſe, 

and the poſſeſſion pailes without any livery or record, 
and the reverſions, without the attornment of particu- 

Jar tenants; and now the uſe (by the name of truſt, 
which were the ſame before the ſtatute) remains ſe- 
parately in ſome perſons, and the pofleſhon ſeparately in 
others, as it did before the ſtatute, and are not brought 
together but by a decree in Chancery, or the voluntary 
conveyance of the poſleſſor of the land to ce/iuy gue tru/t. 

50 that the principal uſe of the ſtat. of 27 H. 8. eſpe- 
cially upon fines levied to uſes, is not to bring together 

a poſſeſſion and uſe, but to introduce a general form of 

_ Conveyance, by which the conuſors of the fine, who are 
s donors in the caſe, may execute their intents and pur- 


Mod. 196. þ!. 
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poſes at pleaſure, either by transferring their eſtate to 
ſtrangers, by enlarging, diminiſhing, or altering them 
to and amongſt- themſelves, at their pleaſure, without 
obſerving that rigor and ſtriQtneſs of” law for the poſſeſ- 


fion of the conuſee, as was requiſite beſore the ſtatute; | 
Vaugh 50. Dixon v. Harriſon. | | 
Notwithſtanding this ſtatute, there are three ways of 
creating an uſe or truſt which {ti]! remains as at Common 

aw, and is a creature of the courts of Equity, and ſubject 
only to their controul and direftion. Fir/?, where a man 
ſeiſed in fee raiſes a term for years, and limits it in truit 
for A. For this the ſtatute cannot execute, the term or not 
being ſeiſed. 24/y, Where lands are limited to the uſe of 
A. in truſt, to permit B. to reccive the rents and pro- 
ts ; fot the ſtatute can qnly execute the firſt uſe. 244. 
Where lands are limited to truſtees to receive and pay 
over the rents and profits to ſuch and ſuch perſons ; for 
here the lands muſt remain in them to anſwer thefe pur- 
poſes ; and theſe points were agreed to, 1 Abr. Egqu. 
Caſes 283. Simſon v. Turner. 

But before we conſider the particular alterations in- 
troduced in the mode of conveying property by the 27 
[7. 8. it may be neceſſary to premiſe in general, that 
tince the ſtatute, the limitation of uſes is in meny caſes 
governed by the rules of Law. As if a feoffment is 
made to the uſe of F. $. and his heirs male lawfully 
begotten, with remainder over 5 this doth not pais an 
eſtate-tale, but a fee-ſimple, ſince the ſtatute; for ſince 
the ſtatute has brought uſes into poſſeſſion, they ought 
to be governed by the rules of eſtates in poſſciton, as 
to the words that are eſſential to creating ſuch uſes. 
Now, if there be no words eſſential to the creating of 
an eſtate, there is no ſuch eſtate at Common Law ſo tar 
2s to allow an eſtate in being, without words neccſlary 
to create it 3 and here nobody is limited from whence 
the heirs of the tail may proceed. Alſo no fee-fimple 
can be created in uſes, withouc the word heir, fince 
the ſtatute, for the ſame reaſon. Gi!. Law of Ujes 75. 
1 Rep 87. b, | 

90 if a man makes a ſeoſfment to the uſe of himſelf 
for years, the remainder to B. in tail, remainder to his 
own right heirs, and after B. dies without iſſue, leaving 
the feoffor, the remainder to his right heirs is void, be- 
cauſe it being contingent, there is no eſtate of freehold - 
to ſupport it, ſor there is no tenant to the precipe, and 
the other having a perpetual tenant to the” precipe was 
an inconvenience the ſtatute expreſly deſigned to redreſs, 
and conſequently to this rule the ſtatute has ſubmitted all 
uſes. 2 Rel. Abr. 791, Gil. Law of Uſes 76: 

Likewiſe if a man makes a feoffment in fee to the uſe 
of A. for life, the remainder to his firſt fon in tai!, the 
remainder to . in fee; if A. dies, his wite being prive- 
ment enfient, and a fon is afterwards born, he ſhall take 
nothing ; for if the remainder does not veſt at the deter- 
mination of the particular eſtate, it ſhall never veſt ; 
for, as it 18 ſaid before, the ſtatute does not change the 
nature and being of eſtates that were ſettled at Commecn 
Law, and a remainder ex vi termini ſuppoſes a particu- 
lar eſtate, of which it doth remain. Gr/. Law of Ujes 
177. But ſee 10 & 11 //. 3.c. 16. for preſerving con- 
tingent remainders to after-born children. | 

So.if a man makes a feolfment in fee to the ufe of 4. 
his ſon ſor life, and afterwards to the vſe of every per- 
{on that ſhall be his heir, for life onlv, it is not good to 
the heir; for it is againſt the rules of Common Law, that. 
a perpetual freehold ſor life only ſhould deſcend, becauſe 
it creates a perpetuity ; but it ſeems in this caſe, 2s if 
Chancery (ſince there is ſuppoſed a good conſideration) 
woulJd have excuted a fee in A, according to the intent 
of the parties. 1 Rep. 138. a. Chudliegh's caſe. Gil. 
Law of Ujes 77. 

In ſome caſes, however, the ſtatute operates ag1inft the 
rules of Law. As if a man makes a feoftment in fee, 
to the uſe of A. in fee ; but upon payment of 100 /. or 
any other contingency, to the ule of B. in fee, if the 
contingency happens, the fee {hall be executed in B. for 
though, according to the rules of Common Law, a fee 
cannot be limited on a fee, becauſe a fee-ſmple is the 


largeſt eltate that can bez limited ; and therefore will not 
| bear 
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bear a remainder over, by way of limitation 3 and though 
this cannot be conſtrued a conditional eſtate 3 becauſe to 
avoid maintenance, the Common Law allows no ftranger 
to take advantage of a condition: yet the neceſſities of 
commerce and family, ſettlements induced the Chancery 
to pals by this rule, and the ſtatute has executed the pol- 
ſ-flion in the ſame manner and form as the party had 
the uſe, Now fince he hed but a conditional fee in the 
uſe before the ſtatute, he cannot have an abſolute and 
unconditional eſtate, ſince the ſtatute, for that is to ſet 
up an eſtate dire&tly contrary to the expreſs words of the 
ſatute. Gil. Law of Uſes 73» See 5 Bac. Abr. and 22 
Vin. Abr, tit. Uſes. | 

Uiſer de action, Is the purſuing or bringing an aQtion 
which in what place and county it ought to be, ſee Bro. 
fel. 64. 

Tier, (O/tarins, from the French Huſſier, A door- 
keeper of a court,) is an officer in the Exchequer, of 
which fort there are four that attend the chief officers 
and Barons at the court of //:/min/ter, : and Juries, ſhe- 
rifts, and all other accountants, at the pleaſure of the 


court. 'Chere are alſo »/hrrs in the King's houſe, as of 
the privy chamber, &'c. See Blark-rov. 
Uſurapiuan, (U/ucaptio,) The enjoying a thing by 


continuance of time, or receiving the profits, long poſ- 
feſſon or preſcription. Cowell, Putt. 1727. | 


Ciufrucguacy, (Uſuſrutuarius,) One that hath the. 


nſe, and reaps the prolit of any thing, 
1927. | 
"Curious contra, Is any bargain or contract, whereby 
any man is obliged to pay more intereſt ſor money than 
the law allows. | 
Ciſurpation, (Uſurpatio,) Is the uſing that which is an- 
other's ; an interuption, or diſturbing a man in his right 
and poſſeſſion, &c. Ani uſurpations in the civil and 
canon law are called intruſions ; and ſuch intruders hay- 
ing not any right ſhall ſubmit, or be excommunicated 
and deprived, &c. By Byniface's Conftitut, Gif. Codex 
817. The uſurpation of a church benefice is, when one 
that hath no right, preſenteth to the church, and his 
clerk is admitted and inſtituted into it, and hath quiet 
poſſeſſion ſix months aſter inſtitution, before a quare im- 
#2 /it brought : it mult commence upon a preſentation, 
not a co'lation ; becauſe by a collation the church 1s not 
tull, but the right patron may bring his writ at any time, 
_ to remove the uſurper. 1 11:/4.227. © Rep. 30. And by 
uſurpation, the fee of an advowion may be gained, as well 
as the avoidance upon which the ulurpation 1s made : 
and the true ' patron cannot remove the incumbent to 
regain the poſlcſhon, without a writ of right of advow- 
fon, which he is driven to for recovery of the theri- 
tance. 6 Rep, 49. It has been formerly held, that upon 
an uſurpation the uſurper gains a fee-fimple in the ad- 
vowton z in like manner as he who enters into land during 
a vacation, and claims the ſame as his inheritance,. by 
wrong : but as the dying ſeifed of lands in that caſe, 
will not take away the entry of the fucceſſor ; no more 
ſhall the uſurpation on a vacancy take away his right of 
preſentation when the church becomes void. 2 Co. Inf, 
390.. . 17. £4. 3.37» 
__ At Common Law the patron in fee was put out of 
potleihon by an uſurpation, and to recover the advawſon 
itteif by a writ of right; but he hath no remedy for 
_ the preſentation hac vice, nor if another avoidance hap- 
\ pen, unlefs he bring his writ of right of advowſon, and 
re-continue the advowlon : i! the patron had the advow- 
ſon in tail, or ſor life, this turn and alſo bis whole ad- 
vowſon was gone. 3 $4. 288, An uſurpation upon 
a leflee for years, gains the fee-fimple, and puts the true 
patron out of poileſhon ; and though by the ſtat. /Ye/tm. 2. 
he in reverſion after the determination of the leaſe for 
years, may have a guare !71/24:t when the church is void, 
or may prefent; and it his clerk 1s inſtituted and 1n- 
ducted, then he is retaitted to his former title ; yet till 
that 1s done, the uſurper hath the fee, and the writ of 
right of advowloa lies againlt him. Hutt, 66. 3 Salk. 
339. Upon the itatute 1 £/:2, If an uſurpation be on 
a biſhop,. it ſhall bind him ; but his ſucceflor may pre- 


Cowell, edit. 
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ſent to the next avoidance, or bring a quare impedit, 11 
though he is out of poſſeſſion : all uſurpations ſhall bing 
the biſhop who ſuffers them, not their ſucceſſors. x f gu 
80. 2 Cre. 673. no one can uſury but the king ; ſo 
as he ſhall be obliged to bring a guare impedit ; though it 
will not ſo diveſt his eſtate in an advowſon, as to bind 
his inheritance, and put him to a writ of right, 3 Salk 
389. One co-parcener or jointenant, &c, cannot uſurn 
upon the other : but where there are two patrons of 
churches united, if one preſents in the other's turn, it ;; 
an uſurpation ; for they are not as co-parceners, who are 
privy in blood. Dyer 259. 17 £4. 3. If one preſents 
to a church in time of war, the preſentment ſhall ngy 
put the rightful patron out of poſiciſion : and a preſen. 
tation which is void in law, as ia cafe of fimony, of tg 
a church that is full, &c. makes no uſurpation. » R; 
93- WWad's Injt, 160. Alfo by a late ſtatute, no vſyr. 
pation on any avoidance, ſhall diſplace the eſtate or jn. 
tereſt of any perſon intitled to an advowſon ; or hinder 
him to preſent upon the next avoidance, or to maintain 
a gquare impedit to recover a poſſeſſion, &c, 7 Ann. wp, 8 
This ſtatute hath quite altered the Jaw concerning uſyr. 
pation, of churches. Mallor ©. imped. 146, 

Uſurpation of Franchiſes, Is when a ſubject unjuſtly 
uſes any royal franchiſes, &'c. And it is ſaid to be 1 
aſurpation upon the King ; who ſhall have the writ 9s 
quo warranto againſt the uſurpers. See Quo wax. 
canto, 

Cifury, in a ſtrict ſenſe, 1s a contraCt upon the loan of 
money, to give the lender a certain profit for the uſe o£ 
it, upon all events, whether the borrower made any ad. 
vantage of it, or the lender ſuffered any prejudice for the 
want of it, or whether it be repaid on the appointed time 
or not: and in a large ſenſe it ſeemeth, that all undue 
advantages taken by a lender againſt a borrower, came 
under the notion of uſury, whether there were any con- 
tract in relation thereto, or not ; as where one in poſſef- 
fon of land made over to him for the ſecurity of a cer- 
tain debt, retains his poſſeſhon after he hath received al! 
that is due, from the profits of the land, Hark. P, C, 
245. | EE | 
Anciently it was holden to be abſolutely unlawful for 
a Chriſtian to take any kind of uſury, and that whoſo- 
ever was guilty of it, was liable to be puniſhed by the 
cenſures of the church in his life-time ; and that if after 
death any one was found to have been an vufſurer while 
living, all his chattles were forfeited to the King, and 
his lands eſcheated to the Jord of the fee. Haw. Pl, 
Crown 245. But per Hale Chief Juſtice, Jewiſh uſury, 
being 40 per Cent. and more, was prohibited at Com- 
mon Law, but no other. Hard. 420. Anor”. 

Alſo it feemeth to have been the opinion of the makers 
of ſome aCts of parliament, as 5 Ea. 6. cape 20. 13 
Elize. cop. 8. f. 5. and 21 Fac. 1. cap. 17. ff. 5. that alt 
kinds of uſury are contrary to a goud ads Hawk, 


1 


(PP. C. 245. 


And agreeably thereto it ſeemeth formerly to have been 
the general opinion, that no aCtion could be maintained 
on any promiſe to pay any kind of uſe for the forbearance 
of money, becauſe that all ſuch contrats were thought 
to be unlawful, and conſequently void. 1d. 1bid. 

But it ſeemeth to be generally agreed at this day, that 
the taking of reaſonable intereſt for the ufe of money is 
in itſelf Jawful, and conſequently that a covenant or pro- 
miſe to pay it, in conſideration of the forbearance of a 
debt, will maintain an action; for why ſhould not one 
who has an eſtate in money, be as well allowed to make 
a fair profit of it, as another who has an eſtate in land ? 
And what reaſon can there be, that the lender of money, 
{hall not as well make an advantege of it as the borrow- 
er? Neither do the paſſages in the Moſaical law, which 


are generally urged againſt the lawfulneſs of all uſury, if 


fully conſidered, ſo much prove the unlawfulneſs of it ; 
for if all uſury were againſt the moral law, why ſhould it 
not be as much ſo in reſpeCt of foreigners of whom the 
Jews were exprefly allowed to take it, as in reſpect of 
thoſe of the ſame nation, of whom alone they were for- 
bidden to reccive it ? From whence it ſeems dearly 4 
| olls 
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follow, that the prohibition of it to that people was merely 
political, and conſequently doth not extend to any other 
nation. {HHawk. P. C. 245. Ep (Sh 

By the 37 H. 8. c. g. and the 13 Eliz. a 8. The rate 
of intereſt is not to exceed 10. in the 190/ 

By ſtat. 21 Fac. Is & 17: /. 2. None ſhall upon any 
contract, directly or indirealy, take for the loan of any 
money or other commodities, above the rate of 8/. for 
x0ol. for one whole year; on pain to forfeit the treble 
yalue of the money, or other things ſolent. 

Se. 5. This law ſhall not be conſtrued to allow the 
practice of uſury in point of religion or conſcience. 

By ſtat. 12 Car. 2, cap. 13. ſett, 2. None ſhall take 
direQtly or indireQtly, for the loan of money, or other 
commodities, above the value of 6/. for the forbearatice 

of 1001. for one year, and fo after that rate z and all 
© bonds, contrafts, &c, whereupon more ſhall be reſerved, 
ſhall be void. "They that receive more, ſhall ſorfeit the 
treble value of the money or other things lent. 

But the ſtat. 12 Ann. /?. 2. c« 16, enacts, ** That no 
erſon upon any contract, which ſhall be made after the 


29th of September 17 14, fhall take for loan of any money, | 


wares, &c. above the value of 5 /. for the forbearance of 
yool. for a year; and all bonds and aſſurances for pay- 
ment of any money to be lent upon uſury, whereupon or 
whereby there ſhall be reſerved or taken above five pounds 
in the hundred, ſhall be void 3 andevery perſon which 
' ſhall receive, by means of any corrupt bargain, Joan, ex- 
change, chevizance, ſhiſt or intereſt of any wares, or other 
things, or by any deceitful way, for forbearing or giving 
_ day of payment for one year, for their money or other 
things, above 54. for 100/. for a year, &c. ſhall forfeit 
the treble value of the monies or other things lent.” 

It ſeems to be now ſettled, that the ſtatute of 12 fn. 
zap. 16. which reduces the intereſt of moneyto 5/. per. 
cent, has not a retroſpect to any debts contracted belore ; 
but that they ſhould carry.intereſt according to the inte- 
reſt allowed, or agreement made at the time of the debt 
contracted. And ſerjeant Hawkins, from the expolitions 
made of former ſtatutes, ſays, that a contract made be- 
fore the ſtatute is no way within the meaning of it, and 
therefore it is ſtill lawful to receive 6/. per Cent, in reſpect 
of any ſuch contraft. Hawk, P. C. 246. 

The expoſitions which have been made of the former 
Natutes being very applicable to the laſt, which is almoſt 
in the ſame words, the proper conltruCtion of it will be 
beſt collefed by a due attention to the following heads. 
5 Bac. Abr. 411. | 


1. What kinds of agreements or contrafts ſhall be deemed 
uſurious, and what not. 72; . = 
2. What kind of hazard or caſualty will bring an agree- 
ment or contra# out of the flatute of uſury. 
3+ In what caſes fecurities ſhall be forfeited or avoided on 
account of uſury. 


4 In what caſes forfeiture of treble value ſhall be incurred 
on account of uſur y, 


I. What kinds of agreements or contratts fhall be deemed 
uſurious, and what nat. 

It hath been reſolved, that an agreement to pay double 
the ſum borrowed, or other penalty on the non-payment 
of the principal debt at a certain day, is not uſurious, 
becauſe itis in the power of the borrower wholly to dif- 
charge himſelf, by repaying the principal according to the 
bargain. Hawk. P. C. 245, 

But if it were originally agreed, that the principal 
money ſhould not be paid at the time appointed, and that 
ſuch clauſe was inſerted only to evade the ſtatute, the 
whole contract is void ; for the conſtrution of caſes of 
this nature muſt be governed by the circumſtances of the 
whole matter, from which the intention of the parties. 
will appear in the making of the bargain, which, if it 
_ was in truth uſurious, is void, however it may be diſ- 

guiſed by a ſpecious aſſurance. Haw. P. C. 248. 

50 if both principal and intereſt be ſecured, yet if it be 

at the will of the party who is to pay it, it is no uſury; 


| Per Deadadridge J. As it I lend to one 100/, for two years 
VoL, Il. N& 133. 
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| to pay for the loan thereof 30/. and if he pay, the princt- | 


pal at the year's end, he hall pay nothing for intereſt; 
this is not uſury ; for the party has his eleCtion, and may 


| diſcharge himſelf by paying at the firſt year's end. Cro, 


Fac. 509. pls 20. Roberts v. Trenayne. 

But if a man contraQts to pay more intereſt that the 
ſtatute allows, if the paintiff requires it z though the 
plaintiff never does require it, yet it is within the ſtatute 
of ulury. Yent. 254. Hedgeborough v. Roſenden. 

Nevertheleſs it has been held that if one contraQts to 
have more than the ſtatute allows, but he takes nothing 
of the intereſt contratted, he is not puniſhable by the 
ſtatute z but if he takes any thing, if it be but a ſhilling, 


it 18 an affirmance of the contract, and he ſhall render for 


the whole contract. Cro, liz, 20, pl. 5. Pollard v. Scely. 

50 if I lend 100l. without any contract for intereſt, 
and afterwards at the end of the year the borrower gives 
me 20/, for tle loan thereof, the ſame is within the 
ſtatute ; for my acceptance makes the offence without 
any contract or bargain. Per Gent. J. Le. 96. pl. 125: 
in Sir W/olafton Dixy's caſe. 

Where a man for 1007. ſells his land, upon condition 
that if the vendor or his heirs repay the ſum before the 
fealt of Za/fer, or ſuch like, then next following, that 
then he may re-enter, this is no uſury ; for he may re- 
pay the next day, or any time before Eaſter, -and there- 
fore he has no gain certain to receive any profits of the 
lands Bro. Uſury, pl. 1. _ 

But where B. delivered wates of the value of 100. 
and no more, and took a bond, with a condition to re= 
deliver the wares to B. within a month, or to pay 1200. 
at the end of the year ; the obligation was adjudged 
void by the ſtatute of uſury. A. 397. pl. 520. Rey- 


nolds v, Clayton, cites it as adjudged in B. R. Becher's 


Caſes 
A if 4. comes to borrow money, and B. ſays he will 
not lend money, but he will ſell corn, &c. and give day 
for payment at ſuch a rate, which rate exceeds ten pounds 
in the hundred, it is uſury. Ao. 398. pl. 520. cites it as 
WWick's cafe of Glouceſterſhire. | 

If one gives the profits of his lands, worth 10/. for 
intereſt for a year of tool. though he ceceives part of the 
profits daily, this is not uſury above 10/. for the 1007. 


Per Popham, Gawdy, and Yelverton, but Fenner e contra, 


Mo. 644. pl. 850. Warley's caſe, — 

50 where one mortgaged land for 100/. and took bond 
for the inteteſt of 8/. a year, payable half-yearly. The 
queſtion, was whether that makes the bargaiti uſurious 
againſt the ſtatute, becauſe, as it was inſiſted, the uſe 
ought not to be paid until the end of the year, and con- 


| tracting to have half. of it half-yearly is not warrantable 


by the ſtatute ? But the court held that it is not any uſu- 


| rious contract, contrary to the ſtatute, becauſe the 100 /. 


is lent for a year, and the reſervation is not of more 
than what is permitted by the ſtatutes ; and the reſerving 
it half-yearly is allowable; for he does not receive any 


] intereſt for more or leſs time than his money is forborn. 


It was adjudged for the plaintiff, and affirmed in error. 
Cro. C. 283. Gryſile v. Thichott. Ft. 

It is to be obſerved, that the loan of mony for lawſul 
intereſt allowed by the ſtatute, ſhall not be conſtrued to 
be within the purview of it, in reſpeCt of any expeQa- 


tions which the lender may have of a voluntary gratuity 


to be given him by the borrower, if there be no kind of 
agreement relating to it. Hawk. P. C. 248. /. 18. 

But a contract reſerving to the lender a greater advan- 
tage than is allowed by the ſtatute, is equally within 
the meaning of it, whether the whole be reſerved by way 
of intereſt, or in part only under that name, and in part 
by way of rent for a houſe, let at a rate plainly exceeding 
the known value. 1d. 1:4. 


A bankrupt having borrowed a great ſum of money of 


the defendant for one quarter of a year, he was to give 
the defendant 61. for every 100/. that he borrowed ; and 


ſome bk being the ſecurity, he was to give him one pound 
more for every 160/. for that quarter, for the uſe of his 
warehouſe. '[ he queſtion upon the trial was, whether 
this contract mace between the bankrupt and the defen- 


g EL dant 
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dant is an uſucious contraft ? and the jury having found 
a verdict for the defendant, Serjeant Gheſhire moved for a 
new trial ; for he ſaid the verdict was againſt law, Holt, 
Chief Juſtice, ſaid he thought it was a wrong verdiCt, and 
it was ordered to be moved again. Holt's Rep. 706. 
Lee and Blance & al. v. Harriſon. * 

If a ſum of money is given in conſideration of an an- 
nuity, though the yearly payment exceeds the rate of 
intereſt, yet it is not ufury. 'Fhus, 

Where A. aſks to borrow of B. upon intereſt, and B. | 
refuſed to lend for intereſt ; but ſaid that for an annuity or 
rent he would ; and fo it was agreed, and a rent granted 
for twenty-three years, amounting to more than the {ta- 
tute allows for intereſt, &c. it ſeems this is not uſury 
within the ſtatute, And. 121. p/. 169. Finch's caſe. 

It 4. gives 3oo!. to have an annuity of 51. affured to 
him for one hundred years, if 4, ard his wife and four 
of his children ſo long ſhall livez per cur? : this 18 not 
within the ſtatute of uſury. So if there had not been 
any condition. But care is taken, that there be no com- 
munication of borrowing of any money before. Held 
per tt. cur', 4 Le. 208. pl. 224. Fuler's caſe. 

So where A. on the 17th of Fuly 1579, lent 1007. to 
B. who thereupon granted to A. #nd his heirs an annui- 
ty of 20/. a year, on condition that if the ſaid B. the 
grantor paid to A. at Chri/tmas 1580, the ſaid 10041, that 
then the annuity ſhould ccale. Adjudged this is not with- 
In the ſtatutez for nothing was to be paid for intereſt 
| within a year and a quarter after the grant; and if the 
Loc/. had been paid on the day, the annuity was to ceaſe 
without paying any thing : ſo that it is only a plain bar- 
gain, and a conditional purchaſe of an annuity. 5 Rep. 
69. Burton's caſe. | 

But if it had been agreed between A. and B. that not- 
withſtanding ſuch power of redemption, the 100/. ſhould 
not be paid at the day, and fo that the clauſe of redemp- 
tion was inſerted to evade the ſtatute, then this had been 
an uſurious contract and bargain within the ſtatute ; for 
If in truth the contract be uſurious againlt the ſtatute, no 
colours or ſhew of words will ſerve, but the party may. 
ſhew it, and he ſhall not be concluded or eſtopped by any 
deed in any other matter whatſoever ; for the ſtatute gives 
averment in ſuch caſe. 5 Rep. 69. Burton's caſe, 

Where A. for 100). granted a rent of 20/. for eight 
years, and another of 20/, a year for two years, if Þ, C. 
and D. ſhould fo long live. In replevin the defendant 
avowed for the rent, and the plaintiff pleaded the ſtatute 
of uſury, and ſet forth the ftatute and a ſpecial uſurious 
contract. And in this caſe 'it was faid, that, if it had 
| been laid to be upon a loan of money, then it was uſury; 
but if it be a bargain for an annuity, it is no uſury; but 
that this was alleged to be upon alendings Brownl, 180. 
Cattterel v. Harrington. | | 

So where in debt upon bond, the defendant pleaded the 
ſtatute of uſury, and that he came to the plaintiff to bor- 
row of him 120/. according to the rate of 10/. per cent. 
who refuſed to lend the ſame, but corruptly offered to 
deliver 120/. to him, it he would be bound to pay him 
201. per annum during the plaintiff's wife and his ſon's 
lives : whereupon he entered into the bond. Refolved, 
that this, being an abſolute bargain, in conſideration of 
the payment of 20/. per annum, during two hives and no 
longer, and no agreement to have the principal money, 
was out of the ſtatute of uſury ; but if there had been 
any proviſion for the re-payment of the principal, although 
not exprefled within the ay it had been an uſurious 
agreement within the ſtatute; and judgment for the plain- 
tiff, Cro. ). 252. pl. 7. Fountain v Grymes. 

A. after the ſtatute 12 Car. 2. viz. 3 June 13 Car. 2. 
agreed to lend B. 1ool. and that for the forbearance 
thereof for the time underwritten, B. the defendant 
ſhould pay to 4. the plaintiff 1201. as follows, viz. 4o/. 
upon the 20th day of Fanuary and 2oth of Fuly by equal 
portions annually, next after the 20th day of the then 
inſtant month July, till the 120/. be paid; which ex-+ 
ceeded the rate of 6/, per cent. And for the further ſe- 
curity B. gave a bond of 200/. and confeſſed a judgment. 


——_— 


but is a purchaſe of an annuit 


{repaid the firlt of Zune following, and that the plaintiff 
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Sir Fohn Strange Maſter of the Rolls, and Mr. Juſtice 


U $ U 


for three years, Q; 
pl. 1. Rowe v. Bellafis. y | years, Sig, 182, 


It is to be obferved, that if the agreement of the 
ties be honeſt, but is made otherwiſe b 
a ſcrivener, yet it is not uſury. 2 ed. 
v. Oddey. | 


2] are 
the wiſtabk of 


| 397. © Ballard 
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2. What ind of hazard or caſualty will bring 
ment or cont act aut of the flatute of uſury., 

Tt has been held, that if principal and intereſt he in 
hazard upon a contingency, it is no uſury, though the 
intereſt do exceed the allowed rates per cent, And when 
there is an hazard that the plaintiff may have leſs than 
his principal, it is no uſury, T hus, 

If S. lend 1007. tv have 120). at the year's end upon 
caſualty, if the caſualty goes to the intereſt only, anq 
not to the principal, it is uſury ; for the party is ſure to 
have the principal again, come what will; but if the 
intereſt and principal are both in hazard, it is not then 
_— Per Dodderidge J. Show. 8, Martin v. Abdee, Cry, 
Fac. 508. pl. 20, Roberts v. Trenayne. 
| Debt upon obligation of ſixty pounds, the deſendant 
pleaded the ſtatute, and ſhewed that it was agreed be. 
tween the plaintiff and defendant the 14th December 
that the plaintiff ſhould lend the defendant Zo/. to by 


an agrite 


ſhould have three pounds for the forbearance, if the 
plaintifF's ſon ſhould be then living z and if he died, then 
to pay but 20/. of the principal money. The court in- 
clined that it was within the ſtatute of uſury whereupon 
the plaintiff who had demurrced, became nonſuit, Mor 
397+ pl. $28. Reynold v. Clayton. 

So where A. agreed with 7. $. to give him 101. for 
the forbearance of 20/. for a year, if Þ. his ſon was then 
alive. It was held by three Juſtices (Glanvil Ab/znte) to 
be uſury, by reaſon of the corrupt agreement, and it is 
the intent makes it ſo or not. Cro. E!., 642. pl. 43. C. B. 
Button v. Downham. Nob ans Þ 

Likewiſe where the obligor was bound in a bond of 
300/. conditioned to pay 22/7. 10s. Premium, at the end 
of the firit three months after the date, &c. and 64. in 
the pound at the end of ſix months, as a farther premium, 
together with the principal itſelf, in caſe the obligor be 
then living ; but if he dies within that time, then the ' 
principal to be loſt: this was adjudged an uſurious con- 
tract, becaufe there was a poſſibility that the obligor 
+ Oo. ſo long; and there is an expreſs proviſion to 
ave the principal again. 3 Sat. 399. pl. 33 Maſin v, 
Abd). Cond. *P3 $ 2 , MT Y 

But where the bargain is merely caſual, and the whole 
depends on a contingency, there the contract is not uſu- 
rious. Thus, Mr. Spencer being in poſſeſſion of an eſtate 
of 70001. a year, and of a perſonal eſtate in goods and 
plate, &c. worth 20,000/. and owing about 20,000/, to 
tradeſmen, being about thirty years of age, of a hale 
conſtitution, but impaired by irregularity, and the 
Dutcheſs of 1arlborough his grandmother, being then 
ſeventy-eight, and of a good conſtitution, made the de- 
fendant a propoſal, that for 5000/, paid down he would 
engage to pay 10,000). if he ſurvived the Dutcheſs, which 
after ſome deliberation was accepted by the defendant 
and Mr, Spencer gave him a bond for the payment of 
10,0007, in ſix months after the death of the Dutcheſs, 
in caſe he ſhould be then living; the Dutcheſs lived fix 
years after, and then died, giving Mr. Spencer by her 
will a very conſiderable eſtate : 'Fhen Mr, Spencer con- 
fefſed a judgment to the defendant for 10,000!/. and at- 
terwards paid him 2000/. in part of it, and then died, 
about a year and eight months after the Dutcheſs, A 
bill was brought to be relieved againſt this demand, up- 
on payment of the principal ſum with legal intereſt, on 
account of its being an unconſcionable bargain, and again 
the public good. Lord Chancellor called to his aſlilt- 
ance Lord Chief Jultice Lee, Lord Chief Juſtice ule, 


| 


Burnett ; who gave their opinions in Hi. term 1750» . 
that no contra&t can be ſraudulent within the ſtatutes 


Twiſden ]. ſaid, that the contract here was not uſurious, 


TO it is not for the forbearance, There may be man) 


colt- 


U 8: 


contracts which this court ſets aſide, though not uſurious, 
as marriage-brocage bonds,  place-brocage bonds, &c, 
but here appears no fraud or impoſition in this caſe, and 
the party himſelf has confirmed it: this was a mere con- 


tingency, and the whole money might have been loſt ; 
it is a bargain of chance, and a mere wager, and refuſed 
the relief prayed by the plaintiffs. 5 Bac. Abr, 41g. Earl 
of Cheſter field and others executors of Mr. 7hn Spencer, 
againſt Sir Abraham Janſſen. MS. Rep, in Chancery, 
Trin. 24 Geo. 2. And fee the caſe fully reported in 
Athyn's Rep. 3OI. EY 

So where 2. delivered to B. tool, who by indenture 
covenanted with 4. to pay every one of A's children which 
then were and ſhouid be living at ten years end, 80/ 
A. having then five daughters ; and for aſſurance mort. 
gaged a manor, and was bound in a ſtatute of 500. it 
is not uſury but a mere caſual bargain, But if it were 
to pay 400/. at ten years end, if any were living, then 
it would bea greater doubt or if it had been to pay 3oo!. 
if any were living at one or two years end, that had been 
uſury, becauſe of the probability that one of them would 
continue alive for ſo ſhort a time ; but in ten years are 
many alterations. Cro. Eliz. 741. pl. 15. Bedain; field 
v. Aſhley. | 

But where AZ. lends C. 1507. for re-payment of which 
C leaſed a cloſe to M7. for ſixty years, to begin at the end 
of two years, upon condition that it he paid the 150!. at 
the end of the two years, the leaſe to be void; and it 
was agreed, that for the deferring and giving a day of 
payment for the two years, C. ſhould yay to M7. 221. 10s. 
quarterly, if AZ. ſhould ſo long live. In purſuance of 
which agreement 4. lent the 1504. and A. male the leaſe, 


and granted by fine to . the rent of 22/. 105. to be paid 


quarterly, if 4. ſhould ſo long live. This was held to 
be an uſurious contract, for by intendment 7. might 
have lived above the two years, and it was an apparent 
ofibility that ſhe ſhould receive that conſideration, where- 
by ſhe is within the ſtatute ; and allo that the leale taken 
for the payment of the principal money, and not for any 
part of the uſury is within the ſtatute, becauſe it is for ſe 
cucity of money lent upon intereſt, and for the ſecuring 
of that which the ſtatute intended 7. ſhould looſe. Cre. 
Face 507. pl 20. Roberts v. Trenayane. 


3 In what caſes ſecurities ſhall! be forfeited or avaided 
en account of uſury. | | 
Here it is to be premiſed that it is not material, whe- 
ther the payment both of the. principal, and alſo of the 
uſurious intereſt be fecured by the ſame or by ditterent 
conveyances, but all writings whatſoever; for the 
ſtrengthening ſuch a contra, are void. Hawk. P. C. 
248. /. 121. | 
Where a bond was made for more than legal intereſt, 
but at the payment the obligee takes only legal intereſt ; 
| he ſhall not be puniſhed for the contraCt ; but perhaps 
the bond ſhall be void. 2 Le. 39. Arg. in Van Henbeci's 
caſe. Thus, | 
Where A. borrowed of B. 80/. and was bound in a 
bond to pay him go!. at the end of the year z per Cur. 
Though the gol. was tendered, and B. did tell the ſame, 
yet if B. takes but 80. it is not uſury, within 5 Eliz. 
to make a treble forfeiture z but yet in that caſe the obli- 
gation itſelf is void. 
he receives exceſhve intereſt, he ſhall forfeit the treble 
value ; per Clerk J. 4 Le. 43. pl. 117. Brown v. Tulſby. 
3 Le. 205. pl. 260. Body v. Taſſel. Wk 
Where the firſt contract is not uſurious, it ſhall never 
be made ſo by matter ex pf? fatto, Per Williams J]. 
Bulſtr. 17. Thus, NT | | 
In debt upon an obligation, where the ſtatute of uſury 
was pleaded, it was ſaid by Popham, upon the evidence, 
that if a man lends 100/. for a year, and to have 10/. 
for the uſe of it, if the obligor pays the 10/7. twenty 
days before it be due, that does not make the obligation 
void, becauſe it was not cotrupt. But if upon making 


the obligation it had been agreed, that the 1o!/. ſhould - 


have been paid within the time, that would have been 


_ uſury, becauſe he had not the Too/. for the whole year, 
when the 10/, was to be paid within the year ; and 


'The bond is void preſently, and if 


& 
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—_— was given accordingly. Noy 111. Datlioy's caſe, 
Likewiſe if a man makes an uſurious contra with 
another, and gives him unlawful intereſt, and agrees to 
{give him a bond for the principal, and after, by a ſubſe. 
quent agreement, gives a bond for the ſum lent to F. 8, 
to whom the lender owes ſo much, in ſatisfaQtion of his 
debt; this bond 1s not voidable by the ſtatute ; per Holt 
es Juſtice, 7 Mod. 119, The Queen v. Sewel, alias 
eaus. 
90 if a man lend money on a legal intereſt, and after 
a ſubſequent agreement is made for more intereſt, which 
is uſury; that will not avoid the firſt contract ; per Holt 
CONE Juſtice. Far. 149. The Dueen v. Sewel, alias 
eaus, 
But if a ſecond bond be made after the forfeiture of a 
former, and conditioned for the receipt of intereſt ac- 
cording to the penalty of the forfeited bond, this is as 
much within the ſtatute as if it had been made before the 
forfeiture ; for if ſuch a praCtice ſhould be allowed, no- 
thing could be more eaſy than: to elude the ſtatute ; and 
though the whole penalty bedue in ſtritneſs to the obligee; 
yet the true principal debt is in conſcience no greater aſter 
the forfeiture of the bond, than it was before. Hawk, 
P, C. 248. /. 23. 
A bond made to ſecure a juſt debt payable with in- 
tereſt, ſhall not be avoided by reaſon of a corrupt agree- 
ment between the obligors, to which the obligee was no 
way privy : as where 4. being indebted to B. in 100l/. 
agrees to give him ol. for the forbearance of that 1007. 
tor a year, and gives him a bond for 60/. for payment 
of the 3ol. and for the payment of the 100/ enters into a 
bond of 200/. together with B. for the payment of a 
true debt of 100). due from B. toC. Hawk. P. C. 246, 
14; 
4 So where IV. was indebted in tool. to A. upon ar 
uſurious contrat on a bond, and A. being indebted to 
E. transferred the debt to E. and Y, became bound for 
the ſame uſurious debt to £, whoſe debt was juſt, 
and he ignorant of the uſury. It was adjudged upon 
great deliberation, that the obligation by /Y. to E. was 
not avoidable for the uſurious contract made between HY. 
and A, becauſe it was given to £, for a true debt, and he 
knew nothing of the uſury, though the ground between 
A. and I/. was uſurious. Afoor 752. pl. 1035. Ellis v; 
Harnes. EE 
Likewiſe an aſſurance made in purſuance of a fair 
agreement for ſuch intereſt as is allowed by the ſtatute, 
ſhall not be avoided by the fault of the ſcrivener who 
draws it up in ſuch a manner as to bring it within the 
expreſs letter of the ſtatute : as where the parties agree, 
that 5/. ſhall be paid for the loan of 1co/. for one year; 
and the ſcrivener iri drawing the bond for it, doth, with- 
out the knowledge of the parties, who are illiterate per- 
ſons, makes the 51. payable at the end of half a year: 
or where on a loanof 100c/. agreed to be paid with com- 
mon intereſt, a mortgage is made for the 100/. with a 
proviſo that it ſhall be void on payment of 105/. at the 
end of one year, without any covenant for the mortga- 
gor to take the profits, till default be made of payment, 
ſo that in ſiriftneſs the mortgagee is intitled both to in- 
tereſt and profits. Hawk. P. C. 247. ſ. 19, | 
[t is to be obſerved, that a fine levied, or judgment 
ſuffered, in purſuance of an uſurious contraft, may be 
avoided by an averment of the corrupt agreement, as 
well as any common ſpecialty, or patol contract. And 
in an aſſumpſit if. it appear, either upon evidence, or 
from the plaintiff's own expreſs ſhewing in his de- 
claration, that the contract was ufurious, he cannot 
recover. But a ſpecialty cannot be avoided by uſury 
appearing on evidence, or on. the face of the condition, 
but it muſt be pleaded. Hawk; P. C. 248. /. 20. | 
So if a judgment be given upon an uſurious contraCt, 
and it is part of the agreement to have a judgment, 
yet the defendant may avoid ſuch judgment by auditd 
querela, or by ſcire facias brought on the ſame, Fin. 
Abr, tit. Uſury, 304. | | 
W here A. mortgaged to B. on an uſurious contrat for 
tool. and before the day of paytnent B. is ouſted by 
6 | on E. and 
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C. and B. brings aftion againſt C. C, cannot plead the | 
ſtatute of uſuty; ſor he has no title; the eſtate being 
inſt the mortgagor, Per Periam, Lee 207. pl. 
427» ke v. Claycote. ; | ; | | 
But where 4: lent B. 451. on a pledge of jewels, and 
it was agreed to pay 97, for it for a year; afterwards B. 
gave a bond for the ſame money; per Foit at n/t privs, 
itis a queſtion if the bond be void or not. Far, 119. 
The queen v. Cewel, alias Beaus. : : 


4. In what caſes forfeiture of treble value ſhall be incurred 
on account of uſury. _ 

Though the receipt of. higher inteteſt than is allowed 
by the ſtatute, by virtue of an agreement ſubſequent to 
the firſt contraEt, does not avoid an afſurance fairly made 
and agreeable to the ſtatute, yet it ſubjes the party 
to the forſciture of treble value. Haw#. P. C. 247. 
»« I2. | 
f Bur the receipt of intereſt before the time when it is 
in ſtrictneſs due, being voluntarily paid by the debtor for 
the greater convenience of the creditor, or for any other 
fuch like confideration, without any manner of corrupt 
practice, or any previous agreement of this kind at the 
making of the firſt contraft, does not make the party 
liable to the forteiture of the treble value. Hawk. P. C. 
247-/- 14: 

An information upon the ſtatute 12 Car. 2. c. 13. ſet 
forth, that the defendant, 16 Newember 20 Car. 2. lent 
1. S$. 20l. till Zune next following, and that afterwards 
(viz.) ad finem termini predie? he took of the ſaid 7. 8. 
corrupte & extor/ive os. for the loan thereof, which-1s 
more than the ſtatute allows. The jury found againſt 
the defendant. And it was moved, that this corrupt 
agreement ought to be within the ſtatute at the making the 
contract, and not at the end of the term, as laid in the 
information. Twiſden took a difference upon the two 
clauſes in the ſtatute, that if the lender contracts for 
more, ſo that the agreement is corrupt at the time of 
the loan, all the aſſurance is void; but if he contracts 
for no more than the ſtatute allows, but will afterwards 
take more, the aſſurance ſhall not be avoided, but the 
party ſhall forfeit the treble value. But judgment was 
ſtayed till the other ſide moved, becauſe the court would 
adviſe. Raym. 196. The King v. Allen. 

In debt upon bond the defendant pleaded, that after the 
making the bond the defendant corruptive receipt ſo much, 
Viz. more than the ſtatute allows, and that therefore the 
bond was void, But adjudged upon demurrer, that the 
plea is not good ; for the bond here was not for the 
payment of the money (upon or for uſury) as the words 
of the ſtatute are; but for any thing appearing to the 
contrary, it was for payment of a juſt debt, and ſo the 
bond was good when made, and therefore an uſurious 
contract after cannot make it void ; but it is a forfeiture 
of the treble value by the latter clauſe of the ſtatute. 
Saund. 294. Ferral v. Shaen. 3 Salk. 390. pl. 4. S. 
P, accordingly. | Rs 

A. (when money was at 8/. per cent.) lends money 
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2. 18 made, and he will continue the. intere 
bond, the bond ſhall not be avoided by 
of intereſt, but the party ſhall forfeit the treble value by 
the ſtatute 3 per Twi/den Juſtice. Raym. 197, 
30 in debt on an obligation conditioned to pay on 
cettain day z the defendant pleaded the ſtatute 12 Car 2 
c. 13. and faid that the contract was uſurious ; but per 
cur”, the contraCt being made aſter the bond forfeited to 
receive intereft according to the penalty, which was dou 
ble the principal, it doth not void the obligation that os 
good at firſt, but only ſubjeQs the taker to other penal- 
ties; and judgment for the plaintiff, nf. 3 Keb. 142, pl 
13. Radly v. Manning. Fir more learning on this ſub- 
Jeet, fee 5 Pac, Abr, and 22 Vin. Abr. tit, Uſury, 
Litas, Ofava, is the eighth-day following any term 
or feaſt, as the vtas of Sr. Michael, the utas of St, Hjt. 
lary, the utas of St. Fohn Baptiſt, &c. as you may read 
51 Hen, 3. concerning general days in the bench; ang 
any day between the feaſt and the ave, is faid to he 
within the utas, The uſe of this is in the return of 
writs, as appears by that ſtatute, A! the utas of the Hily 
Trinity. Preamble tothe ſlatute 43 E. 3. 
Utenſil, (Fr. Uren/il,) Any thing neceſfary for our 
uſe and occupation 3 houſhold ſtuff. Cywell, edit. 1924, 
Clifangtizef, ( Fur extra captus, ſceilicet, extra deminium 
vel juriſdiftionem,) Is an ancient privilege or royalty 
granted to a lord of a manor, by the King, which gives 
him power to puniſh a thzef dwelling out of his liberty, 
and committing theft without the ſame, if he be taken 
within his fee. Brafon, ib. 2. trad. 2. cap. 35. fays 
thus, utfangthef dicitur extraneus latro, weniens aliunde d: 
terra aliena, & qui captus fuit in terra iffius qui tales habet 
libertates. See Outfangthef. | 
Utlagato capiendo quando utlagatur in uno comitatn 
et poſtea fugit in allum, Is a writ, the nature whereof is 
ſufficiently expreſſed by the name, See Reg. Orig. fal. 


{t on that 
ſuch acceptance 


I 33. | 
*Trttagy, (Utlagatis) An outlaw, ſignifies Bannitum 
extralegum. Fleta, lib. 1. cap. 47. See Outlaw, | 
Utlary, or Utlaw2y, (Utlagaria vel utlagatio,) See 
Outlwazy. | 
Utlepe, (Sax.) Signifies an eſcape of a felon out of 
priſon. Fleta, lib. 1. c. 47+ 
Utrum. See Aſſize de utrum. 
Utter-barrifters, Furis conſulti, Are ſuch, who for 
their long ſtudy, and great induſtry beſtowed upon the 
knowledge of the Common Law, are called from their 
contemplation to praCtice, and in the face of the world 
to take upon them the proteCtion and defence of clients, 
Theſe in other countries are called /icentiats 27 jure. 
Cowell, edit. 1727. See Barriſters. | | 
- Uultiva, A wound in the face. 44. 7b. 
Uultus de Luca, The image of our crucified Saviour, 
kept at Lucca, in the church of Holy Croſs. Eadmerus, 
lib. 1 & 2. tells us, that J/illam the Conqueror often 
{wore per ſantum vultum de Lucca, viz. pag. 16, 19, 47) 
51, 54+» And Malmſbury writes the ſame thing, /ib. 4: 
p. 121 & 124, and /ib. 1& 3. Degeſtis Pont, Angl. pag. 


and takes bond for the ſame, and then the ſtatute 12 Car. 


217, 277 


WAFTORS, 


[ 


TI conſtituted a triumvicate of officers with naval 
power, whom the patent 22 Edw. 4. membr. 2. tiles 
Cuſtodes, Conduftores and /Faftores ; and theſe were chiefly 
to guard our fiſhermen on the coaſt of Norfolk,and Suf- 
folk, We {till retain the word to waft over. that is, to 
co coaduCt or convey over ſea, Cowell, edit. 1727. 

Wage, (YVadiare, from the French gager, dare pignus,) 
Signiles the giving ſecurity for the performance of any 
thing ; as wage deliverance, which ſee in gage, to wage 
Jaiwv. Co. Lit. 294+ | | 

(Wager of law, Is a particular mode of proceeding, 
whereby in an aCtion of debt brought upon a ſimple con- 
tract bztween the parties, without any deed or record, the 
defendant may diſcharge himſelf by ſwearing in court in 
the preſence of compurgators, that he oweth the plain- 
tif nothing in manner and form as he hath declared. 
And this waging his law, is ſometimes called making his 
law. 5 Bac. Abr. 428. 

\ The reaſon, wherefore in an aCtion of debt upon a 
ſimple contract the dgfendant may wage his law, is 
for that the defendant may ſatisfy the party. in ſecret, or 
before witneſſes, and all the witneſſes may die, fo the 
| Jaw doth allow him to wage his law ſor his diſcharge 

and this is peculiar tp the law of Eg/and, and no mil- 
chiec 1ſueth hercupon ; for the plainuff may take a bill 
or bond for his money ; or if it be a {imple contract, he 
may bring 1s action upon his caſe upon his agreement or 
promiſe, which every contraC&t executory implieth, and 
then the defendant cannot wage his law. 2 [1nft. 45. 

It bath been ſaid however, that the only true reaſon 
of wager of law, is the inconſiderableneſs of the ground 
of the plaintiffs demand, and it ſufficeth that the nature 
of the defendant's diſcharge be of equal validity with the 
grounds of the plaintiff's charge. Per Hatijel Jultice, 12 
Mod. 670. The aty of Londin v. Wied, 

Originally 1t was not only a privilege of the defendant 
to diſcharge himſelf, but one which the plaintiff had 
when he had no witneſs of his debt, to put the defendant 
| under a neceſſity of giving him his oath to diſcharge 

himſelf; ſo it was a kind of equity in law, that the 
plaintiff might put him to take his oath that he owed no- 


thing to him, or confeſs the debr, rather than the plain-_ 


tiff ſhould loſe his debt, in caſes where he had no wit- 
neſſes of it at all, or had ſome who were then dead. Per 
Holt, Chief Juſtice, 12 od. 678. The city of London 
v. Hood, | | 

The plaintiff's bare affirmance was formerly ſufficient 
to put the defendant to wage his law ; but it is provided 


by Magna Charta, that * No bailift ſhall put any man to | 


his law, nor to an oath,” upon bare ſaying without wit- 
nefles brought in.” Before this, as bas been premiſed, the 


plaintiff on his declaration upon bare aftirmance, might. 


make the defendant ſwear there was nothing due. At 
this day, if the plaintiff produce witneſſes to prove his 
demand the court may put the defendant to wage his 
law : and in ſuch caſe the: defendant is not at liberty to 
croſs examine, no more than where the plaintiff 'in a 
prohibition preduces witneſſes to prove his ſuggeſtion, 2 
Salk, 6B2. Mod v. the Mayor of London. 

The manner of waging law is thus: he that is to 


co it, muſt bring ſix compurgators with him into court, 
 Vor. Il: N? 134. 


AFTORKS, (Waftore,) Edward the Fourth | 


| the danger of taking a falſe oath ; and if they ſtill perſiſt 


\ Thus, 


4 


and ſtand at the end of the bar towards the right hand of 
the Chief Juſtice ; and the Secondary aſks him, whether 
be will wage his law. If he anſwers that he will, he lays 
his right hand on the book, then the Judges admoniſh 
him and his compurgators to be adviſed, and tell them 
the Secondary ſays, and: be that wageth his law repeats 
after him : $4 Hear this ye Juſtices, that I 4. B. do not 
owe to C., D. the ſum, &c. nor any penny thereof in 
manner and form as the faid A. B. hath declared againſt 
me : ſo help me God.” 'The compurgators then ſeve- 
rally make oath that they believe he ſwears truly, But 
before the defendant takes the oath the plaintiff is called 
by the cryer thrice; and if he do not appear he becomes 


| nonſuited, and then the defendant goes quit without 


taking his oath; and if he appear, and the defendant 
ſwears he owes the plaintiff nothing, and the com=» 
purgators do give it upon that they believe he ſwears true, 


| the plaintiff is barred for ever; for when a perſon has 


waged his law, it is as much as if a verdict had paſſed 
againſt the plaintiff: if the plaintiff do not appear to hear 
the defendant perform his law, ſo that he is in non- 
ſuit; he is. not barred, but may bring a new aCftion, 2 
Lil. Abr. 824. Day given for waging the law is per- 
emptory. Per three Juſtices againſt one. 3 Bul/, 
310. | 

Where the defendant wages his .law :»/anter, that is, 
the fame term without day given over, the plaintiff 
need not be called; conſequently cannot be nonſuited, 

In debt by aſſignees of commiſſioners of bankrupts. 
Defendant came in and waged his law n/tanter, and it 
was debated if the plaintiff might be nonſuited ; and at 
length it was agreed, in as much as the defendant came 
in/tanter, that the plaintiff cannot be nonſuited; for 
which reaſon the plaintiff was not called, but the defen- 
dant waged his law; and fo the plaintiff was barred, 
Sid. 366. Buckeridge v. Brown. | 

But in debt, where the defendant tendered to make law 
immediately that he owed nothing, &c, becauſe the plaintiff 
appeared in court, it was awarded that the defendant 
(ſhould make his Jaw; and this was the folly of the plain» 
tiff; for he might have imparled to the law, and then at 


| the day he might have been nonſuited ; but Brooke makes 


a quzre, if he may be nonſuited at another day in the 
ſame term. Br. Ley gager, pl. B5. cites 3 H. 4. c. 2. 
Broke tit. Nonſuit, pl. 10. Ss C. | | 

Wager of law ſhall not be required without witneſſes, 
M. C. 9g H. 3. c. 28. 

For the plaintiff /e nihil recepiſſe, Ec. St. Tall, 12. 

Shall be admitted in London notwithltarding the plain- _ 
tiff's papers, 38 Ed. 3. c. 5. | | 

Granted in treſpaſs committed by compulſion in an in- 
ſurreEtion, 6 R. 2:0. 2.c. 5. 

Where the plaintiff ſuggeſts an account taken, the Juſ- 
tices may take him or his attorney, and admit the de- 
fendant to his law, 5 H. 4.c. 8. 

Trials in JYares to be by wager” of law or verdict of 
ſix men, 34 & 35 HH. 8.c. 26 /. 74. See 5 Bac, Abr. 
tit. Wager of law, and 15 Vin. Abr. p. 58, 

WUWLagers. By ſtatute 95 Ann. c. 179. All wagers laid 
upon a contingency relating to the late war with France, 


g F and 


wat: 

and all ſecurities, fc. therefore were declared to be void ; 

and perſons concerned to forfeit-double the ſum laid. 
Wages, Is what is agreed upon by a maſter to be 
paid to a ſervant, or any other perſon which he hires to 
do buſineſs for him. 2 Lil. Abr. 6779. The wages of 
ſervants, labourers, &c. iz to be affeſſed by Jultices. 
5 Fl. c. 4. 1 Fac. cap. 6. And Juſtices of peace may 
order payment of wages for huſbandry, &c. but not in 
other caſes. Mod. Caſ, 204, 205- "The ſtatute of labour- 
ers extends to covenant ſervants in huſbandry ; though 
an order of Juſtices was quaſhed in B. R. becauſe made 
upon the ſervant's oath, without other evidence. 2 £d. 
Raym. t305. See Scrvants. Wages of ſeamen, vide 
flat. 4 & 5; Ann. 1 Geo. 1. cap. 25. For the better adjult- 
ing and more eaſy recovery of the wages of certain ler- 
vants, ſee flat. 20. Geo. 2. 19. 27 Geo. 2. cap. 7. Dee 
Labourccs, Wanufacturers, Servants, aud 22 Fin, Abr. 

0b, | 

? TUaggens and UWoggoners, See Certs, Highwope. 
_ Wants, (from the Sax. /Yefian, Fr. Choſe guaive, Lat. 
Bona IVaviata) Are goods which are ſtolen and waved, 
or left by the felon, and on his being purſued, for fear 
of being apprehended ; which are forteited to the King 
or lord of the manor. MKitch, 81. If a felon in purſuit 
waves the goods, or having them in his cuſtody, and 
thinking that purſuit was made, for his own eaſe and 
' more ſpeedy flight, flies away and leaves the goods to the 
King's or lord's uſe and keep them z except the owner 
makes freſh purſuit after the felon, and ſue an appeal of 
robbery within a year and a day, or give evidence againſt 
him whereby he is attainted, &c. In which caſe, the 
owner ſhall have reſtitution of his goods ſo ſtolen and 
waved; 21 H. 8 cap. 11. 5 Rep. 109. Goods waved 
by afelon, in his flight from thoſe who purſue him, ſhall 
| be foricited : and though waif is generally ſpoken of 


| 


goods ſtolen; yet if a man be purſued with hue and cry | 


as a felon, and he flies and leaves his own goods, theſe 
will be forfeited as goods ſtolen ; but they are properly 
fugitive's goods, and not forfeited till it be found before 
the coroner, or otherwiſe of record, that he fled for the 
felony. 2 Hawk. 450s 5 Rep. The law makes a for- 
feiture of goods waved, as a puniſhment to the owner of 
the goods, for not bringing the felon to juſtice : but if 
the thief had not the goods in his poſſeſſhon when he fled, 
there is no forſciture : if a felon ſteals goods and hides 
therny, and afterwards flies, theſe goods are not forfeited : 
ſo where he leaves ſtolen goods any where, with an in- 
tent to fetch them at another time, they are not waved ; 
and in theſe caſes the owner may take his goods where 
he finds them without freſh ſuit, &c, Cro. £1z. 694. 
5 Rep. 109. Mer. 785. Waifs and ſtrays are ſaid to be 
 nullius in bonis ; and therefore they belong to the lord of 
the franchiſe where found. Britton, cap. 17. We read of 
Placita corong and waif, in the manor of Upton, &c., in 
Com. Sal;p. See 22 Vin, Abr. 408—410. 
: Lain, (playflrum) A cart, waggon, or plough, to till 
and, | | 
Wainable, z, e. That may be ploughed, or manured, 
land tillable. Chart. fine dat. Cz 
Wainage, (wainagium) according to Sir Edw. Coke, 
Henifies the contenement of a villain; or the furniture of 
his cart or wain. 2 /nft, 28. And the villain of any 
other, it he fall into our mercy, ſhall be amerced ſaving 
his wainage. /agna Charta, cap. 14. Wainage has been 
alſo uſed tor tillage, Aon. Arg. tam, 2. pa. 612, See 
Eainane. | 
U01L:tve, (warviare) In the general ſignification, is to 
forſake, but is ſpecially applied to a woman, who for any 
crime for which a man may be outlawed, is termed 
waived, Reg. Orig. 132. 
 TUWawer, bgnifies the paſſing by of a thing, or a refu- 
| al to accept it; ſometimes it is applied to an eſtate, or 
ſomething conveyed to a man, and ſometimes to plea, 
tc, And a Waiver or diſagreement as to goods and chat- 
tels, in caſe of a giſt, will be effeCtual. Lt. ſet. 710. 
If a jointure of lands be made to a woman alter mar- 
riage, ſhe may waive this after her huſband's death. 3 
Rep. 27. And an infant, or if he die, his heir may by 
waiver avoid an eſtate made to him during his minority. 


TFailiz, 12 Ed. 1. England and Wales were Origina 


WAL 
with a remainder over, there regularly he that bath j 
may not waive it, to the damage of him in ranidindes . 
though it is otherwiſe where one hath a reverſion : for 
that tha!l not be hurt by ſuch waiver, 4 Shep. Abr _ wy 
Aſter ſpecial ifſue joined in an aCtion, the parties Ree 
watve it, without motion of court. 1 Ke, 225, Afſien. 
ment of erior by attorney on an outlawry, orgereq by 8 
waived, and the party to afſign in perſon, : 
for this cauſe. Hee 2 Keb. 15. 
(Ulake, The eve feaſt of the dedication of churckes 
which in many country places is obſerved with fe 
and rural diverſions, &c. Parach, Antig, 009. 
Wzkeman, Pai watchman) the cvick maniſtrate of 
the town of Ripp-n in Yorkaire, is fo called, Cam, 
UI 'les, (/Palia) is part of Fnglandon the welt Gde 
formerly divided into three provinces,: north I//'s,. ſouth 
Iates, and welt Jales, and inhabited by the oiÞspring of 
the ancient Britons chaſed thither by the Saxon;, called in 
to aſſt ther againſt the Pidts and Scots. Lamb, $1, 


aver demurter 


alting 


but one nation, and ſo they continued till the time of i 
Roman conqueſt ; but when the Romans came, thoſe By;. 
tons who would not ſubmit to their yoke, betook them. 
(elves to the mountains of /Yales, from wheice they came 
again ſoon after the Romans were drove away by their dif. 
ſenfions here: after this came the Saxons and pave them 
another diiturbance, and then the kingdom was divided 
into an heptarchy ; and then alſo began the 77h to he 
difinguiſhed from the Eng/;h - yet it is obſervable, that 
though /Yales had princes of their own, the Kivg of Eng. 
land had ſuperiority over them, for to him they paid ho- 
mage. Camd. 67. 2 11:d. 11. a 

The King is ſovereign lord, and ſhall do right: in de. 
fault of the lords, St. JYe/tm. 1. 3 Ed. c 17. | 
United to England, St. Wall. 12 Ed. t. 
Direction for execution of the office of {herif, coroner, 
Oc. in Yates, St. Hall, 12 Ed. 1. 
They ſha'l be intendent to the juſtices of Cheer, and 
anſwer in the exchequer there, 12 Ed. r. 
the lords of the marches ſhall be attendant to the crown 
of England, 28 E4. 3. c. 2. | 
We.jhmen diſabled from purchaſing lands in the next 
Enzliſh counties, 2 H. 4..c. 12. and to find ſurety for 
their good behaviour, 16/4, 
If the /Yelch do not reſtore diſtreſſes taken in England 
upon requeſt, repiifals to be mace, 2 FT. 4. c. 16. 

No Eng/ifhman to be convicted at the tuit of a 1/e!man 
in /Yales, but by an Zrglihjury, 2 H. 4. c. 19. 4H. 4 
Co 20, 

Minſtrels and vagabonds in J/2les, 4 H. 4. c. 27. 
Ielſhmen not to go armed, 4 H, 4. c. 29, 26 H.8. 
6D; þ 46 | | | | 
Victual and armour ſha 
4 H. 4. 30. : 
I/e\fhmen not to be officers in J/ales, 4 H. 4. c. 32. 
For felonies in South F/ales, the counties where the 
felons were born ſhall make fatisfaCtion, unleſs they ap- 
prehend them, 9 FH. 4. c. 3. 

| Felons in //Yales ſhall anſwer to inditments where they 
are taken, and not diſclaim the ſeignory, 9 H. 4. © 4: 

The lords in les ſhall be commanded to take and 
execute thoſe that are outlawed ſor felonics in England, 
4 H.& #2566, 

Taking E£rg/lihmen or their goods and carrying them into 
IW ales made treaſon, 2 H. 6. c. 3. 27 H. 6. c.4 Ex- 
tended to the duchy of Lancaſter, 28 H. 6. c. 4  _ 

Penalty of importing goods into Halcs, and then into 
England, without paying cuſtom, 20 H. 6. c. 7. 

ILelſhmen outlawed ſor felony or treaſon, and flying to 
fer urs ſhall be purſued with hue and cry, 23 2. 
6: £5 | : | 

Grants of fairs, and licenſes to bake!and brew in North 
Iales, repealed, 25 H. 6. 

For the ſtrict cultody of jurors in J/alzs, 26 7. 8. 
Co ho 
The penalty of ferrymen tranſporting offenders over 
the Severn, 20 Z. &. c. 5. 

Felonies committed in Tales ſhall be tried in the next 
Engli/h county, 26 4. 8. c. 6. 34 & 35 17, 8. «© 20. 


11 not be carried into I/ales, 


1 Inſt. 23, 343. But where a particular cſtate is given 
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Reſtriftions of the government of the lords marchers, | The ſtatute 22 & 23 Cur. 29e. 
»b H. 8. c. 6. þ. 2+. 


IVelſhmen not to bring arms to court, 26 H. 8. c. 6. 


of EB committed by Welſhmen in Gloucefler ſhire, 
Herefordſhire, and Salop, puniſhed by a year's impriſon- 
ment, 26 H. 8. c. 11, | | ; 
Dire&ions for the ordering of clerks conviCt in als, 
26 H.8. c. 12. ; Ts 
For the appointing of juſtices of peace in Wales and 
Cheſter, 27 *  þ} OY AFP 


Appointment of juſtices of peace in J/ales and Cheer, 
27 H. 8. co. 5. 


ExaQtions in the foreſts in F/ales porhibited, 27 H. 8. 


69% 
TPelfhmen might enjoy eſtates transferred to them by the. 


ſtatute of uſes, 27 H. 8. co 10. fe 18. 

The laws and liberties of Eng/and granted to the people 
of Ilales, 27 H. 8. c. 26. 34 & 35 H. 8. c. 26. /. 91. 

The lordſhips marchers divided into counties, 27 H. 3. 
c. 26. /. 3, Sc. 28 H. 8. c. 3. 33. 8. c. 13. 

The county of Aonmouth diflevered from //ales, 27 
H. 8. £26. /. 4- 

A preſident and council eſtabliſhed in 77/es like thoſe 
in the north, 32 H. 8. c. 50. 34 & 35 H. 8. c. 26. 
f. 4+ taken away, 1 // & M. c. 27.9 & 10 VF 3 
c. 16. | 

The counties of J/ales aſcertained, 34 & 35 H.8. c. 26. 
21 Jac. 1. c. 10. | 

The conſtitution of the courts of juſtice in /Yales, 34 
& 35 H. 8. 26. | h Fo Þ 

SuſpeCted perſons where to give bail, 34 & 35 HF. 8. 
4.26; /. Vt. 7 

What members of parliament ſhall be ſent ſor the 
| ſhires and boroughs in Wales, 34 & 35 H. 8. c. 26. /. 

110. | 

Execution of judgment in inferior courts ſhall not te 
ſtayed by writ of falſy judgment, 34 & 35 H. 8. c. 20. 

114. 

Their eleCtion and the payment of their wages, 35 
H. 8, #33, R | 

'The courts of J/Y/tminſler may award proceſs of out- 
lawry into J/al.s and Chefter, 1 Ed. 6. c. 10. | 

The ſheriffs of Wales and Cheſter ſhall appoint depu- 
ties in the King's Bench and Common Pleas, 1 £4. 6. 
c. 10. |. 3. 

Tithe of marriage goods in //ales taken away, 2 & 3 
Fa. 66.23 16» 

The liberties of the Lords marchers confirmed, 1 & 2 
P.& M. c. 15. | FO 

The ſtatutes of tales de circumſtantibus extended to 
I/al-sand the counties palatine, 5 El. c. 25. 


Directions for returning ifſues upon jurors in Wales, 
& El, 28, [4 


The Bible and Common Prayer to be tranſlated into | 


IWelch, 6 El. c. 28. 


Offences committed in Merionethfire not to be tried in 
Angleſea, 8 El. c. 20. | | : 
The crown authorized to appoint two or more 
juſtices of aſſize in the ſeveral counties in ales, 18 El. 
c. 8 


For the inrolment of fines and recoveries in J/ales, 27 
El: £9. TE | 

The King's power of changing the laws in //ales re- 
pealed, 21 Fac. I. c. 10. 

The Common Prayer in Welch and in Engliſh to be 
Fry in the churches 'in Zales, 13 & 14 Car, 2. c. 4. 
«27+ | | 

Court of preſident and council in the marches of 
IV ales taken way, 1 HF, & MM, /e. 1. c. 27. /[. 21. 

The manner of appointing ſheriffs in Yates, 1 W. & 
M. c. 27. f. 3. 3 Geo. 1. c. 15. {. 20. & 22. 

Errors in pleas perſonal to be redreſſed in the ſame 
manner as in pleas real, 1 #, & A. c. 27. /. 4. | 

'The King may appoint any number of Juſtices of Peace 
in ales, 5 W. & M. c. 4. 

Inhabitants of Zales impowered to bequeath their per- 


| ſonal eſtates, 7 & 8 IF. 3. c. 38. 


W: AP 


9. {+ 136, Extended 
to Wales and the counties palatine, * & 12/F. 3. 
C. Ys 


Sheriffs in Iales and the counties palatine, ſhall not 


hold to bail on proceſs from J/e/tmin/ter unleſs the deby 


be ſworn to be 20/7. 11 & 12 /, 3. 9. {. 2. 


Judgment ſigned in the courts of great ſeſſions to be 
docketed, 8 Geo. 1. c. 25. . 6, y | 


And to be good againſt purchaſers only from the time 
they are Ggned, 1bid. | 


In perſonal aCtions under 10/7. in the courts of great 


| ſeſſions, the defendant to be ſerved with the copy of the 


writ, and if he does not appear, the plaintiff may enter 
his appearance, 6 Geo. 2. c. 14+ 


Wales and Berwick included in England in ats of par- 
liament, 20 Geo, 2.c. 42. ſ. 3. 

Murders and felonies in any part of Zales may be tried 
in the next Engliſh county, Stran. 553. 
. Certiorari lies to Wales on indimcnts for miſdemean- 
ors, Stran. 704- | | 

Habeas Corpus grated of courſe, to remove a priſoner 
from //ales to an Englifh county, Stran. 945+ 

Prohibition to the great ſeſſion, to ſtay a ſuit on a ſub- 
pena ſerved out of the juriſdiftion, Stran, 630. See 22 
Vin. Abr. 412, 416. 

Walelheria, The learned Spe/man ſays, fignifies W/al- 
liz pars : but by others it is inerpreted parente/a hominis 
or : the ſame with Yaleſheria. 

allicus, (1. e. ſervus) A ſervant, or any miniſterial 
officer. Leg. Ine, c. 34 © | 

Walkers, Are foreſters within a certain ſpace of 
ground, aſſigned to their care in foreſts, &c, Crompt. Fu- 
1iſd. 145. 

Wall, Sea-wall, A bank of earth. See Ulater- 

(Qalſingham, The demeſne lands in Wal/irgham 


Ce. 1% 
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Waltham blacks, In the reign of Geo. 1. there 
ſprung up a ſet of deſperate villains called J/altham Blacks, 
headed by one whom they called X. Fohn; who blacking 
their faces and uſing other diſguiſes, robbed foreſts, 
parks, and warrens, deſtroyed cattle, levied money on 
their neighbours, by threats and menaces to fire their 
houſes, and committed divers other violences ; but they 
were ſuppreſſed, and declared felons, by ſtat. 9 Geo. 1. 
cap. 22. Dee Plack ad. - EN | 
Wang, (Sax.) We uſe for the cheek, or jaw wherein 
the teeth are fet : hence Chaucer called the cheek teeth or 


grinders, wangs or wang-teeth, which is recorded in this 
old way of ſealing writings : 


| And in witneſs that this is ſooth, 
I bite the wax with my wang-tooth. 


dom. de Farend, MS. 18. | 
UUanlaſs, or driving the wanlaſs, is to drive deer to 
a ſtand, that the lord may have a ſhoot z which is 
one of our ancient cuſtomary tenures of lands. Blunt's 
Ten. T40. | | wu EEE 
ULapentalie, (from the Sax. weapen, 1. e. armatura, 


[and tac, tafus) Is all one with what we call a hundred ; 


ſpecially uſed in the north counties beyond the river 
Trent. Brat. lib. 2. Lamb. The words ſeem to be of 
Daniſh original, and to be ſo called for this reaſon : 
when firſt the kingdom, or part thereof, was divided in- 


to wapentakes, he who was the chief of the wapentake or 
hundred, and whom we now call a high conſtable, as ſoon 


as he entered upon his office, appeared in the field on a 


all the chief men of the hundred met him there with 
their lances, and touched his pike ; which was a ſign 
that they were firmly united to each other, by the touch- 
ing their weapons. Hveden, Pleta, lib. 2, But Sir 
Thomas Smith ſays, that anciently muſters were made of 
the armour and weapons of the ſeveral inhabitants of 
every wapentake ; and from thoſe that could not find 


ſufficient 


may be Jet by copy, and ſMall be copyholds. 35 H. 8. 


WU anga, An iron inſtrument with teeth, Conſuetud: 


certain day on horſeback, with a pike in his hand, and 


p 
"* 
. 9 _ LIEN - 
2 IT IT" 9 RNA. Matt * SaEeess mA wt oe nero ran err rt . if In" x 
N Do — -_e IT * is - = - 2 .. "Ta > To OT, » l l 
NO Ce Cee ie. em as PIE TN LOGO ot —_— 


. 
. 
* br 


\ = —— 


W A -K- 


fufficient pledges for their good abearing, their weapons | 


were taken away, and piven to others ;' from whence he 
derives this word. Rep. Angl. lib. 2, cap. 16. Comb. 
Brit. 159. 2 In/t. 99 Stat. 3 H. 5. cap. 2. 9 H. 6. 
gap. 10. 15 H. 6. cap. 7. Wapentak hec eft quietancia dz 
leftis & hundredis quod dicitur IWapentakes MS. in Bibl. 
Cotton. | 

ULapping, An aft was made for the part 
ping Marſh. Stat. 25 H. 8, cap. 9g. And perſons ſhelter- 
ing themſelves from debts, and obitrutting the execution 
of writs in /J/apping, Stepney, &c. to be guilty of felony 
by 11 Geo. I. cap. 22. | 

War, (Beilam) A fighting between two Kings, 
Princes of parties, in vindication of their juſt rights ; al- 
ſo the ſtate of war, or all the time it laſts, By ovr law, 
when the courts of Juſtice are open, ſo that the King's 
Judges diſtribute juſtice to all, and prote&t men from 
wrong and violence, it is faid to be a time of peace: 
but when by invaſion, rebellion, &c. the peaceable courſe 
of juſtice is ſtopt, then it is adjudged to bea time of war: 
and this ſhall be tried by records and Judges, whe- 
ther juſtice at ſuch a time had her equal courſe of pro- 
_ ceeding or no? for time of war gives privilege to them 
that are in war, and all others within the kingdom, 1 
Inſt. 249. | 

Merchants in time of war may be'ſafe, if ours are ſafe 
| In the enemies country, M7. C. 9g H. 3. c. 30. 

None ſhall be charged to arm themſelves, otherwiſe 
than as uſual 3 nor to go out of their county, except in 
caſes of ſudden neceſſity, 1 Ed. 3. ft. 2.c. 5. 4 H. 4 
E. 1'Þs 
Views ſhall be allowed to the conduCtors of ſoldiers, 
1-Ed. 3ft: 2: 67+ | 

None ſhall be boun 


with arms, 1 Ed. 3. ff. 2. c. 15. 


Soldiers ſhall have wages from the day that they go out | 


of their counties, 18 Ed. 3. c, 7. 4 H. 4. c. 13. 

Covenants of perſons retained in the King's ſervice to be 
fent into the Exchequer, 5 KR. 2. /2. I. c. 11. 

The duty of thote who have lands or penfions for mili- 
H. 7. 1. | 
'The cuſtody of caſtles, &c. taken from thoſe who had 
them by patent, 2 & 3 Ed. 6. c. 16. 

The French ordered to depart the realm, and the Queen 
impowered to revoke their patents of denization, 4 & 5 
P. & MM. c.6. 

UWara, A certain quantity or meaſure of ground, 
Don, Ang. tim. 1. 172. 

TWard, (Cu/todia,) Is variouſly uſed in our old books : 
a ward in London is a diſtrict or diviſion of the city 
committed to the ſpecial charge of one of the Aldermen ; 
and in Lendon there are twenty-ſix wards, according to 
the number of the Mayor and Aliermen, of which every 
one has his ward for his proper guard and jurisdiQion, 
Stowe's Surv. A foreſt is divided into wards. Aanwoed, 
par. 1. þ. 97. Anda priſon is called a ward, Laftly, 
the heir of the King's tenant that held zn capite, was 
termed a ward during his non-age : but this wardſhip is 
taken away by the ſtat. 12 Car. 2. cap, 24. 

Uarda, The cuſtody of a town or caſtle, which the 
inhabitants are bound to keep at their own charge, Mon. 
Angl. tom. 1. 372. _ DE were 

UUlaidage, (ardogium,) Seems to be the ſame with 
wardpennys | 

Uarden, ( 
the keeping or charge of any perſons or things by office ; 
as the wardens of the fellowſhips or companies in Lon- 
din. 14 H. 8, cap. 2» Wardens of the marches of 
Wales, &c. 14 H. 7. cap. 8. Wardens of the peace, 
2 Ed. 3. cap. 2. Wardens of the tables of the King's 
exchange, 2 £d. cap. 7» Warden of the armour in 


I 


the tower, 1 £2. 4. c. 1. Wardens of the King's writs | 


and records of his court of Common Bench, 7b:d, 


Warden of the lands for repairing Roche/ter bridge, 1B | 


Eliz. cap. 59, Warden of the ſtannaries, 14 Car. 2, 

cap 3. Warden and Minor Canons of Saint Pau[P; 

church, 22 & 27 Car. 2. Warden of the Fizet Priſon, 

$5 g WV. 3. &c. See Cuarnan, | 
.- 4 


| ward in Lenden; ordinarily called the W 


WA R 
Watbinvte, (Waordwemns,) Is & tout kept in every 
EOOES: FL ardmote court : 
| And the wardmote inqueſt hitf power every year to in. 


| quire into, and preſent all defaults concerning the watch - 
and conſtables not doing their duty; that engines, &c, 4. 


| 


tion of IWap- | 


| 


provided againft fire; peifons felling ale and beer ts, 
honeſt and ſuffer no diſorders, nor permit gaming eg; 
that they fell in lawful meaſures, and ſearches to bm, * 
for vagrants, beggars, and idle perſons, &c, who (1, 'l 
be puniſhed. Chart. H. 2. Lex. Lond, 8. j 
| Wartpenny, Money paid and contributed to watch 
and ward. Domeſday. | 

Wardwit, Is to be quit of giving money for keeping of 
wards, Terms de Ley, 

Wardr, Was a court firit erefted in the reign of 
King Z. 8. and afterwards augmented by him with the 
office of Jiveries; whereſore it was ftiled the Court of 
wards and Jiveries, now diſcharged by the 12 Car, 2. 

(Clard-faff, 'T he conſtable or watchman's ſtaff; and 
the manor of Langbourn in Eſſex is held by the ſervice 
of the ward-ſtaff, and watching the ſame in an evt;5. 
ordinary manner, when it 1s brought to the town of 
Aibridg. Camd. | 

UUaredtare, To plough vp land defigned for when: in 
the ſpring, in order to let it lie fallow for better 1mprove= 
ment; Which in Kent 1s called fummner-land : hence 
wareAtabilis campus, a fallow held 3 campus ad ware%am, 
terre waredlata, & 

UUlires, Certain wares not to be brought into this 
realm from abroad, to be fold or exchanged hetc, ou 


d by writing to come to the King 


tary ſervice, 4 4. 4. c. 13. and officers, 11 H. 7. c. 81.| 


Gardianus, Fr. Gardein,) Ts. he that hath 


| pain cf forfeiture. See ſtat, 5 £1iz. cap. 7. 
Wargus, A baniſhed rogue. Lex. Z. 1 9, 


5 Warniftura, Is uſed for garniture, 
Gon, &c. Pat. g. H. 3. 

UUarnoty. It is an ancient cuſtom, if any tenan: 
holding of the caſtle of Dzver ſailed in paying bis rent 
at the day, that he ſhall forfeit double ; and for -lte 
ſecond failure, treble : and the lands fo held are calicg 
Terris cultis & terris de warnich, Mon, Angl. tom, 2, 
Pag 509. | FA FIoEny 

Wlaraont, A pracipe under hand and ſeal to ſome of- 
ficer to bring any offender beforc the perſon granting it : 
and warrants of commitment are jifued by the privy 
council, a ſecretary of ſtate, or a juſtice of peace, &c. 
where there hath been a private information, or a wits 
[neſs had depoſed againſt an offender. J/d's 1/7. 614. 
Any one under the degree of Nobility may be arrcited 
for a miſdemeanor, or any thing done againft the peace 
of the kingdom, by warrant from a juſtice of the peace ; 
though if the perſon be a peer of the realm, he mult b« 
apprehended for a breach of the peace by war:tant out of 
B. R, &c. Dalt, Fuſt. 263. A conſtable ought not 16 
execute a Juſtice's warrant, where the warrant is wn- 
lawful, or the Juftice hath no juriſdiction ; if he dotl}, 
he may be puniſhed. Plowd. 394, But if fy perſon 
abuſe it by ttrowing it in the dirt, &c. or refuſe to exe- 


forniture, provi- 


| cute a lawful warrant, it 1s a contempt of the King's 


proceſs, for which the offender may be indiQted and 
fined. Crompt. 149. oSee Conftable, uſtices 5f the 
peace, For the apprehending perſons in any county, 
upon warrants granted by Juſtices of any other county, 
ſee ſtat, 24 Geo. 2. cap, 55. For warrants of gillreſs, ive 

Diſtreſs upon penalties, | 
W arrant not to bedelivered by ſheriffs before they have 

received the writ, 6 Geo. 1. c. 2I. [. 45, | 
The day of ſuing out a writ ſhall be indorſed on the 
warrant, © Geo. 1. c. 21. /. 45. | 
To be indorſed by the attorney, 2 Ges. 2. c 2% 

« 22, | 

f By the ſherifF, 12 Geo. 2. c. 13. /. 4. | 
Proceſs not to be avoided for default of in 
warrant, 12 Geo. 2.c. 13. /. 4. 
CClarrant of attoznen, Is an authority and power 
given by a client to his attorney, to appear and plea 
for him; or to ſuffer judgment to paſs again{t him by 
confeſſing the action, by i dictt, non ſum inſormatus, Sn 
And although a warrant of attorney given by a man 
cuſtody to conſeſs a judgment, no attorney being preſents 
F 


dorſing the 


 o 
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+. void as to the entry of a judgment ;. yet it may be a 


Sod warrant to appear and file common bail, 2 Ll. 
Br, 682, A warrant of attorney which warrants the 
ation, 15 of courle put in by the attornies for the/plain- 
tf and defendant 3 fo that it diſfers from a letter of at- 
torney, which paſſes or inarily under the hand and ſeal of 
him that makes It, 2 d is made before witnefles, '&c. 
Though a warrant of attorney to ſuffer a recovery by 
the tenant, 15 acknowledged before ſuch perſons as a 
commithon for the doing thereof direQts. 17/1. Symb. 
1r, 2, A warrant of attorney filed of any term pen- 
Jente lite is ſufictent. 1 Str. 520, 2 Str. 807. 

Stealing warrants of attorney whereby a judgment ſhall 
be reverſed, made fclony, 8 7.6 c. 12. /. 5. 

Warrants of attorney ſhall be recorded the ſame term 
that the exigend iſſues, 18 7, be c. 9. 

Chall be filed the ſame term that the iſſue 1s joined, or 


before, 32 EF. 3. c. 30. þ 2, 18 El. "off 4+ /. eO 


The ſame term of the declaration and appearance, 4 2. ; 


; Qs. {+ J* 

; ol 9 Ciartae, Is a writ that lieth where a man 
is enfeoſfed of lands with warranty, and then he is ſued 
or impleaded And if the feofiee be impicaded in aſfiſe, 
or other ation, in which he cannot vouch or call to 
warranty, he fnall .have his writ againſt the feoffor, 
or his heirs, to corapel them to warrant the land un- 
to him 3 and if the land be recovered from him, he 
ſhall recover as much lands in value againſt the war- 


rantor, &c. But the //arrarntia charte ought to be brought: 


by the feoffee. depending the firſt writ againſt him, or 
he hati loſt his advantage, F. N. B. 134, Terms de Ley 
372, 598. And it a perion doth enfeolt another of lands 
by deed with warranty, and the teoffee make a feoifment 
over, and taketh back an etlate in fee, the warranty 1s 
determined; and he ſhall not have the writ warrantia 
charter, becauſe he 1s 1n of another eſtate : a:fſo where 
oac makes a feoFment in fee with warranty againſt him 
and his heirs, the feoTze ſhall not have a warrauia 
chart upon this warranty againlt the teoffor or his heirs, 
if he be impleaded by them ; but the nature of it. is to 
re: ut againſt the feottor And his heirs. , Dalt. 48. 2 Lill, 
Abr. 684. This writ may be ſued ſoith before a man is 
impleaded in any aCtion, but the writ doth ſuppoſe that 
he is impleaded ; and it the defendant appear and fay, 
that he is not imyleaded, by that plea he confeſſed the 
warranty, and the plaintiff thall have judgment, &'c. and 
the party {ball recover in value of the Jands againſt 
the vouchee, which he had at the time of the purchaſe 


of his warrantia chartz ; and therefore it may be good 


policy to bring it againſt him before be 1s ſued, to bind 
the lands which he had at that time; ſor if he have 
aliened his lands bezſore the voucher, he ſhall render no- 
thing in value. New. Nat. Br. 298, 299. If a man 
recover his wairanty 1n warrantia charte, and after he is 
impleaded ; he ought to give notice to him againſt whom 


he had recovered, of the action, and pray him to ſhew. 


what plea he will plead, to defend the land, &c. And 
where one upon a warranty doth vouch and recover, in 
value, if he 1s then impleaded of the land recovered, he 
may not vouch again; for the warranty was once exe- 
cated, 23 £d. 3. 12. Ina warranty to the feoffee in 
land, made by the feoffor z upon voucher, if ſpecial 
matter be ſhewed by the vouchee, when he entered 


into the. warranty, v!z. That the land at the time of | 


the feoffment was worth only 100/. and now at the 
time of the voucher 1t 1s worth 2c0;. by the induſtry 
of the feottce 3 the plaintiff in a warranta charte,. &c, 


{hall recover only the value as it was at the time of the | 


tale, TFenk. Cent. 35, See 22 Vin. Abr. 416—428. _ 
TDarrantia Cuſio2iae, Is a writ judicial, and lay for 
him who .was challenged to be a ward to angather, in 


reſpeCt of -land faid to be holden. in knight's ſervice, 


which when it was brought by tbe anceſtors of the ward, 
was warranted to be free from ſuch _thraldom, -and. it 
Jay againſt the warrantor and his heirs. ; Reg. Fudic, 
fol. 36. But now by the ſtatute made 12 Cax., ,2. cap. 
24 it is become altogether out of uſe. ,_ _ - | 

Warrantia diei, Is a writ lying in caſe where a man 


having a day aſſigned perſonally to appear in court to | warranty : for, though there can be no title precedent to 


Vo, II. N* 134. 


any aCtion wherein he is ſued,, is iy. the mean time, by, 
commandment, employed in the Kings erate £ that. 
he cannot, come at the day aſſigned. This. writ. is di- 
reCted to the, Juſtices to this, end, that they neither. take 
nor record him in default for that day. Reg. Orig. f. 18. 
Of this read more, F., N. B, fel. 17. and Glanville, lib, 
I. C84 | FE - 
IDarcanty, (warrantia,) Is a promiſe,or covenant by 
deed made by the bargainor, for himſelf and his heirs, 
to warrant or ſecure, the bargainee and his heirs againſt 


[all men for the enjoying any thing agreed on between, 
jthem. Amnd he that makes this warranty is called war- 


rantus, by Braclon, lib. 2. cp. 19. and 37. and this. 
warranty paſſed from the ſeller to the buyer, from the 
feoffor to the feoffee, from him that relcaſeth, to him 


{that 1s releaſed from an action real, and ſuch like.. 


gee Wet. Symbal. part. x. lib. 3. tit. Feoffments, ſect; 


287, 288, See. Glanville, lib. Z. per totum, Brad, 


lib. 5. tra. 4. Britton, cap. 105. and Co. 4. Red. fot. 
St. Noke's caſe. IWarranty is either real or. perſonal ;, 
real, when it is annexed to lands or tenements grant-= 
ed for life, &c. And this 1s either in deed, as: by the 


word warrantizo expreſly ; or in /aw, as by the word 


dedi, or ſome other amplification : perſonal, which cither 
reſpects the property of the thing ſold, or the quality. 
of it. Real warranty, in reſpect of the eiltate, is either 
lineal, collateral, or commencing by deſſeiſin : for which ſee. 
Littleton in the laſt chapier of his 'Venures, and Cz, 1b, 
3. HFermor's caſe, fol. 78. Cowell, edit. 1727, i 
A warranty (concerning freeholds and inheritances) is 
a covenant real annexed to lands or tenements, where- 
by a man and his heirs are bound to warrant the ſame, 
and either upon voucher, or by. judgment in a writ of 
warrantia carte, to yield other lands and tenements ta 
the value of thoſe that, ſhall be evicted by a former 
title, or Elſe it may be uſed by way of rebutter. 1 1nft. 
205. As | = ; 
Warranties in their more general divifions are of two 
kinds ; firlt, a warranty in deed, or an expreſs warranty, 
which is when a fine or feofment in fee, or a, leaſe for 
life is made by deed, which las an expreſs claule of war- 
ranty contained in it, as when a conuſor, feoftor, or leflor, 
covenants to warrant the land to the conuſee, ſeoffee or 
leſſee. Secondly, a warranty in law, or an implied war- 
ranty, which is when it is not exprelled by the, party, but 
tacitly made and implied by the law. 1 [n/?. 365. | 
A warranty in deed 1s either lineal or collateral. A 
lineal warrranty is a covenapt real, annexed to the land 
by bim who either was owner of or might have inherited 
the land, and from whom his heir lineal or collateral 
might by poſlibility have claimed the land as heir from 
him that made the warranty. A collateral warranty is 
made by him that bad no right, or poſſibility of right, 


to the land, and is collateral to the title of the land. 


Alſo there is a warranty that, commences by diſlciſin or 
wrong. |, Lit. ſet. 698.  .._ PEI EIGEN 
Warranties likewiſe may. be ſaid to be either general, 


viz. by one and his heirs to another and his heirs, or 
particular, and reſtrained to a certain perſons 5 Bace 


Abr. 439+. 


I. To woat things a warranty may, be annexed ; and what 
word: ard clauſes in.a deed will make,a warranty.. 

2. What ſhall be deemed a good warranty in deed. 

3+ What ſhall be deemed a good warranty in law. 


I. To what things a warranty may be annexed ; and what 
words and clauſes in a deed will make a warranty. _ 
. A warranty may not only be annexed. to freeholds, or 
inheritances corporeal, a Fn pa by livery, as, houſes 
and lands ; but alſo to freeholds or wheritances incorpo- 
real, which lie in grant, as advowſons ; and to rents, 
cam mons, ettovers, and the like, . which afſue qut of lands 
or tenements: and it may not only be annexed to _inhe= 


ritances 27..2/ſe, . but alſo.to..rents,.. commons, eftovers, 


&c. newly created. As, a, man, (fame ſay) may grant a 
rent, &c. out of . land; for life, ,in ..tail,-or in fee; with 
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it be for many thouſand years, or to eſtate of tenant 


| can be raiſed upon a bare releaſe or confirmation, with- 
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the rent ; yet there may be a title precedent to the land 
vut of which it iueth before the grant 'of the rent, 


which rent may be avoided by the recovery of the land : | 


in which caſe the grantee may help himſelf by a warran- 
tia charte upon the ſpecial: matter. 'And fo a warranty | 
in law may extend to a rent, &c. newly created; and 
therefore if a rent newly created be granted in| exchange 
for an acre of land, this'exchange is good ; and every 
exchange implieth a warranty in law. And fo a rent 
newly created may be granted for owelty of partition. 
1 /n/t. 366. 's 

If a man ſeiſed of rent-ſeck, iſſuing out of the manor 
of Dale, taketh a wife, and the huſband releafeth to the 
tertenant, and warranteth tenementa predida, and dieth, 
and the wife bringeth a writ of dower of the rent, the 
tertenant ſhall avouch, for that aibeit the releaſe enured 
by way of extinguiſhment, yet the warranty extended to 
it; and by the warranty of the Jand, all rents, &c. 1t- 
ſuing out of the Jand, that are ſuſpended or diſcharged 
at the time of the warranty created, are warranted alto. 
1d. Ibid. | 

But a warranty doth not extend to any leaſe, though 


by ſtatute ſtaple, or merchant or elegit, or any uther 
chattel, but only to freeholds or inheritances. And this 
is the reaſon, that in ations which leflee for years may 
have, a warranty cannot be pleaded in bar, as in an 


intent of the warranty appears plainly by ex 
the warranty ſhall extend no farther. 7g. 1b:g, 


been ſaid, is created only by the word warranz. 


action of treſpaſs, or upon the ſtatute of 5 R. 2. and the 
like. But in ſuch aCtions, which none but a tenant of 
the freehold cxn have, as upon the ftatute 8 H. 6. ailize, 
or the like, there a warranty may be pleaded in bar. 1 7r/7. 
89. a. | 
: A warranty may be made upon any kind of convey- 
ance, as upon fines, feoltments, gifts, &c. Alſo a war- 
ranty may oe made by and upon releaſes and confirma- 
tions made to the tenant cf the land, although he who 
makes the releaſe or confirmation has no right to the 
land, &c. And yet ſome hare holden, that no warranty 


out paſſing ſome eſtate or tran{mutation of the poſſeſhon. 
But the law is otherwiſe; for if A. be ſeiſed of lands in 
fee, and B. releaſeth to kim, or conlirms his eltate in fee 
with warranty to him, his heirs and aſſigns, this war- 
ranty is good, and both the party and his allignee ſhall 
vouch. 1 [nft. 385. a. ES, | 

The word warrantizo, or warrant, 15 the only apt 
and effeEtual word to make an expreſs warranty, or a 
warranty in deed, and therefore this word is uſed in fines. 
1 /n/l. 384. 

The words defendo, or acquitts, although they are 
commonly uſed in deeds, yet of themſelves without the 
other will not make a warranty, 1d. Ibid, Lit. f. 730. 
5 Rep. 17, 18. Spencer's caſe. | | 

The words dedi & conceffi, or dedi only, in a feoffment 


make a warranty, when an eſtate in fee or inheritance 
|  paffes by the deed. | | 
But the word conce//i only, or demiſ; & concefſi, do not 


1 1n/t. 384. 


make ſuch a warranty in the cafe of a freehold or inhe- 
ritance. 5 Rep. 18. Spencer's caſe. 

And by force of the ſtatue of Brgamis, cap. 6. Dedi 
is made an expreſs warranty during the life of the feof- 
for. 1 Inf}. 334. 4 Rep. 81. Noke's caſe. 

If a man by deed warrants Jand to F. S. and' his heirs, 
and the warrantor do not bind his heirs to the warrantee ; 
or does not warrant to F. $8, and his heirs, but to 7. S. 
and his afhgns, theſe are good warranties. 
1 nfl. 383. | 

But if a man makes a fecffment in fee, and warranty 
to the feoffee only, without naming his heirs, there the 
warranty ſhall endure only for life, becauſe it is taken 
ſtrictly. And yet if the feoffee recovers in value, he 
ſhall recover fee-fimple, becauſe he loſes fee-ſfimple. 
Dyer 42s | | ; 

If a man makes a feoffment to one and his heirs, and 
binds himſelf and his heirs to warranty againſt all people, 
and does not fay with certainty to whom, nor for how 
long he will warrant, yet the feoffee will have a fee-ſim- 
Ple in the warranty, as he had in the land : but if the 


,venants to warrant the thing granted ; in theſe caics the 


| iſſue 'two ſons, .and the unc'e releaſes the diſcontinuce 


Dyer 42. 


Cas: 
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preſs words; 


2. What ſhall be deemed a good warranty in deed. 
A warranty in deed, or an expreſs watranty, a3 has 
is to be premiſed, that to every good warranty in Fon "a 
order that it may bar and bind, theſe tollowing rob 
ſtances are requiſite, Firit, that the perfon that Wok 
rants, be a perſon able; for if an infant makes 2 feof. 
ment in fee of land, and thereby binds him and his heirs 
to warrant the land, in this cafe, although the feoffment he 
only voidable, yet the warranty is void, 1 [»/t, 267. b 

But if a man of tull age and an infant make” a fea. 
ment in fee with warranty, this warrarity is not void in 
part, and good in part; but 13 good for the whele azaing 
the man of full age, and void as to the infant. 1g. /;;7 
Secondly, TI hat the warranty be made by deed in welt: 
ing; for if a man makes a teoffſment by word, ang by 
word binds him and his heirs to warrant the land ; this 
is not a good wairanty. . 50 if a man gives lands to ang. 
ther by his Jaſt will. and thereby binds him and his heirs 
to warrant it; this warranty, although the will he in 
writing, is void, becauſe a will in writing is no deed, 
1 Infl, 380. | 

Thirdly, That there be ſome eſtate to which the war. 
ranty 1s annexed, that may ſupport it; for if one cove. 
nant to warranty land to another, and makes him ng 
eſtate, or makes him an eſtate that is not good, and co- 


warranty 1s void. 10 Rep. 90. 

Likewiſe, if the eſtate to which the warranty is annexed 
is determined, the warranty dependant on it is deter- 
mined likewiſe, "Thus if a man maketh a piſt in tail, 
and warranteth the land to him and his heirs; and »f- 
terwards tenant in tail maketh a feoffment, and dieth 
without iſſue, he ſhall not rebut the donor in a formedon 
in reverter, becauſe that the eſtate to which the warranty 
is annexed is determined, 714, 1b:d. 

Fourthly, That the eſtate to which the warranty is an- 
nexed, be ſuch an eſtate as is able to ſupport it, and 
therefore that it be a leaſe for life at the leait ; for if one 
makes a leaſe for years of land, and binds himſelf and his 
heirs to warrant the land ; this is no good warranty, 
neither will it have the effeCt of a warranty ; but this may 
amount to a covenant, on which an ation of covenant 
_ be brought. 1 nf. 378. 5 Reps 17. Spencer's 
caſe. h | 
Fifthly, That the warranty deſcends upon him that is 
heir of the whole blood by the Common Law to him that 
made the warranty, and not upon another; for it tenant 
in tail in borough Engliſa diſcontinues the tail, and has 


with warranty, and dies; this is no good warranty to 
bind the younger ſon. 1 [nf/l. 12, Lit. je. 735. 

So if in this caſe tenant in tail diſcontinues the tail with 
warranty, &c. having two ſons, and dies ſeifed of other 
lands in the ſame barough in fee ſimple, to the value of 
the land in tail; the younger ſon 1s not barred by this 
warranty. 1 [nft. 12. Lit. ſeft. 735. | 

So if one gives his-land to the eldeſt ſon and the heirs 
male of his body, the remainder to the ſecond fon, &c. 
and the eldeſt aliens with warranty, having iſſue a daugh- 
ter, and dies; this is not a good warranty to bar the {- 
cond fon, Lit. je. 718. | 

So if tenant in tail has iſſue two daughters by divers 
'venters, and dies, and they enter, and a ſtranger difſeiſes 
them, and one of them releaſes all her right, and binds 
her and her heirs to warrant it; in this caſe the warranty 
is not good to bar the ſiſter, becauſe they are of half biood 
only, and the one cannot be heir to the other according 
to the courſe of the Common Law, Lit. 737. 


So if two brothers be by demi-venters, and the eldeſt 
releaſes with warranty to the diſſciſor of the uncle, and 
dies without ifſue ; this is no good warranty to bar the 
younger brother ; for a warranty, it has been ſaid, mult 
deſcend upon him that is heir at Common Law to hin 
that made it. 1 Inf. 387. 


Sixthiy, 


. ,” 
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Sixthly, It is neceſſary that he that is heir do continue | other man for life, or in tail, rendering hnwbs ts this 


to be ſo, and that neither the deſcent of the title nor the 
warranty be interrupted, for if one binds him and his 
heirs to warranty, and after is attainted of treaſon or te- 
lony, and dies; this warranty does not bind his heir. 
Lit. (ef. 745+ PIE "aſs BANE; 

G& if tenant iri tail be difſeiſed, and after releaſes to the 
difſeifor with warranty, and after the tenant in tail is 
attainted of felony, and has ifTue, and dies; this war- 
ranty will not bind the iſſue. 1d. 746, 

Seventhly, That the eſtate of freehold that is to be bar- 
zed, be put to a right before or at the time of the warranty 
made, and that he to whom the warranty does deſcend 
have then bue a right to the land; for a warranty will 
not bar an eſtate of freehold or inheritance in eſe, in 

offeſſion, in reverſion or remainder, that is not dilplaced 
and put to a right before or at the time of the warranty 
made, though after the time of the deſcent of the war- 
ranty, the eſtate of freehold or inheritance be diſplaced 
and diveſted. 10 Rep. 96. Seymour's caſe, | 

And therefore if there be a father and ſon, and the ſon 
has a rent-ſervice, ſuit to a mill, rent-charge, rent-ſeck, 
common of paſture, or other paſture apprender out of land 
of the father, and the father makes a feoffment in fee 
with warranty, and dies; this ſhall not bar the ſon of 
the rent, common, &c. 1d. [bid. ; 

And although the ſon, after the feoffment with war- 
ranty, and before the death of the father, had been diſ- 
ſeiſed, and ſo being out of poſſefſion, the warranty had 
deſcended upon him, yet this warranty ſhall not bind 
him. 41d. Ibid. | Eb 

$o if my collateral anceſtor releaſes. to my tenant for 
liſe with warranty, and dies, and this warranty deſcends 
upon me, this ſhall not bind my reverſion or remainder, 
Id. Ibid. | i 

But if in the caſe before, the ſon be diffeiſed of the 
rent, fc. and affirms himſelt to be diſleiſed by the bring- 
ing of an aſlize, (for othe: wiſe he ſhall not be ſaid to be 
out of poſſeſſion of a rent, or the like) and after the fa- 
ther releaſes with warranty, and dies; in this caſe the 
collateral warranty ſhall bar and bind the ſon of his rent, 
Ec. Id. ibid, > 
_ Andif in the laſt caſe my tenant for life be difſeiſed, 
and my anceſtor releaſed to the diſſe:iflor with warranty, 
and dies; this is a good warranty to bind and bar me, 
M4. Ibid. 

Eiphthly, That the warranty does not take effect in the 
life-time of the anceſtor, and that he is bound by it; for 
the heir ſhall never be bound by an expreſs warranty, 
but where the anceſtor was bound by the ſame warranty, 
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eſtate there is a warranty in law annexed, x Infl. 386s 
And although there be an expreſs warrant in the deed, 


| yet this does not take away the implied warranty of- the 


law. 1 Infl. 384. | 
Every partition and exchange implies ia it a fpecial 
warranty in law. 1 [n/t, 102, 384. | 

If one makes a giſt in tail, 3 leaſe for life of land, 
by deed or without deed, reſerving a rent, or of a rent- 
ſervice by deed; in theſe cafes there is annexed an im- 
plied warranty againſt the donor or leſſor, his heirs and 
aſhgns, 1 [nfl. 334. 

90 when dower is aſſigned to a woman, there is a war- 
ranty in law included, which is that the tenant in dower 
being impleaded, ſhall vouch and recover in value a 
third part waereof ſhe is dowable. t Inf. 384. | 
And this warranty in law is of the nature of a lineal 
warranty, and ſhall bind as a lineal warranty only, for it 
never bars any collateral title. 1 n/?. 384. | 
And hence it is, that this warranty and aſſets in ſome 
caſes is a good bar; as if a tenant in tail exchanges ſor 
other lands which are deſcended to. the iſſue, and he has 
accepted of ithem, or if not, that other lands are de- 
{cended to him. 14, Ibid. Pg 

But if tenant in tail of lands make a pift in tail, or 
leaſe for life, rendering rent, and dies; this is no bar. 
And yet if other afſets in fee-ſimple deſcends, this war- 
ranty in law and aflets is a good bar. 14. ib. See 5. 
Bac. Ar, tit. Tarrants. 

Warren, (//arrenna, from Germ. wahern, i. e. cu/lodrit 
or the Fr, garenne) Is a franchiſe or place privileged, by 
preſcription or grant from the King, for the keeping of 
beaſts and fowls of the warren ; which are conies, par- 
tridges, pheaſants, and ſome add quails, woodcocks, and 
water fowl, &c. Terms de Ley 589. 1 Inſt. 233. A. 
perſon may -have a warren in another's land, for one 
may alien the land, and reſerve the franchiſe : but none 
can make a warren, and appropriate thoſe creatures that 
are fere nature, without licence from the King, or 
where a warren is claimed by preſcription. 8 Rep. 108. 


neceſſity of incloling it, as there is of a park. 4 ff. 
318. If any perſon offend in a free warren, he is pu- 
niſhable by the Common Law, and by ſtatute 21 #4. 3. 
And if any one enter wrongfully into any warren, and 
chaſe, take or kill any conies, without the conſent of the 
owner, he ſhall forfeit treble damages, and ſuffer three 
months impriſonment, &c. 22 & 23 Car. 2. cap. 25. 
When conies are on the ſoil of the party, he hath a pro- 
perty in them by reaſon of the poſſeſhon, and aQion lies 


' and therefore a warranty made by will is void. LZzz.|for killing them ; but if they run out of the warren, 


42 | - __—_ | 
Ninthly, That the heir claim in the ſame right that| kill them, and no aCtion will lie. 5 Rep. 104. 1 Cro. 


and eat up a neighbour's corn, the owner of the land may 


the anceſtor does ; for if one be a ſucceflor only in caſe| 548. In waſte, &c. againſt a leſſee of a warren, the 
of a coporation, he ſhall not be bound by the warranty | waſte aſſigned was for ſtopping coney-boroughs ; and it 


of a natural anceſtor. 1 1nff. 370. 
Tenthly, That the heir that is to be barred by the war- 


was held, that this aQtion did not lie, becauſe a man 
cannot have the inheritance of conies; and action may 


ranty be of full age at the fall of the warranty ; for | be brought againſt him who makes holes in the lands, but 
if the anceſtor makes a feoffment, or a leaſe with war- |not againſt him that ſtops them, by reaſon the land is 
ranty, and the heir at this time be within age, and aſter |made better by it. Owen 66. 3 Nelſ. Abr. 530, See 
he dies, and the warranty deſcends upon him within age, | Game, Park, and 22 Yin. Abr. 428, 432. 

this warranty ſhall not bind him; but if he become of | Warſcot, Was a contribution uſually made towards 

age after the warranty of the. anceſtor, and before his |armour in the time of the Saxons. Leg. Canut. 

death ; in this caſe the warranty may bar him; there-| Warth, A cuſtomary payment for a caſtle-guard, 
fore he mult take care not to ſutfer a deſcent, ani after | Blount's Ten, 60. 0s 


caſe. 


3» What ſhall be demeed a good warranty in law. 


Warranties in law are fo called, becauſe in judgment| 


his age, before his entry. 1 Rep. 140. b6. Cbudleigh's| Waſh, A ſhallow part of a river or arm of the ſea; 


as the waſhes of Lincolnſhire, &c.. Knight. 1346. 


| door to door about the time of the Epiphany. 


of law they amount to a warranty, without the uſe of |It is a ſpoil made either in houſes, woods, lands, &c. by 
the word worrant, Thus the words dedi & conceſſt, or |the tenant for life or years, to the prejudice of the heir, 
dedi only in a feoffment, make a good warranty in law,|or of him in the reverſion or remainder.  Kitchin, fol. 


to the feoffee and his heirs during the life of the teoifor 
1 I-:/t. 384. 


168. Whereupon the writ of wa/te is brought, for the 
recovery of the thing waſted, and treble damages. Waſte 


But the word conceſſi only in a fine or feoffment, does |of the foreſt is moſt properly where a man cuts down 
| Not make a warranty in law. A warranty in law. may [his own woods within the foreſt, without licence of the 
be good in its creation, although it be without deed; for|King, or Lord Chief Juſtice in Eyre. See Manwoed, 


if a man by his laſt will and teſtament deviſes lands to an-| part 2. cap. 8, numb. 4 & 5. Secondly, Waſte is taken 


3 | 


for 


11 Rep. 87. A watren may lie open ; and there is no 


Waſſaile, (Sax.) A feſtival ſong, heretofoce ſung from * 
IDaſte, (YVaſlum,) Hath divers ſignifications : Firſt, 


: 
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f5r thoſe latids which are not in any man's occupation, 
bit lie common 3 which ſeem to be ſo called, becauſe the 
lard cannotmake ſuch profit of them as of his other lands, 
by reafon of that uſe which others have of it in paſling 
to and fro; upon this none may build, cut down trees, 
dir, Fe, wihont the lord's licence. 
ani wills, Annu, dies & waſtum, 1s a puniſhment or for- 
ſeiture belonging to. p?tit treaſon or felony, whereof fee 
Staundf Pl. Cor. lib. 3. cap. Jo. And fce Near, Day 
any Paſtr. - Cowell, edit. 19727. 

Waſte is th? committing any ſpoil or deſtru*tion in 
houſes, lands, &c. by tenants, to the damage of the heir, 
or of him in reverfion or remainder: whereupon the 
writ or action of walte is brought for the recovery of the 
thing waited, and damages for the waſte done. 5 Bac. 
AGF, 459s 

There are two kinds of waſte, v7z. voluntary or aCtual, 
nd neglizent or permiiſive. Voluntary waſte may be 
done by pulling down or proſtrating houſes, or cutting 
down timber-trees: negligent waſte may be by ſuffering 
a houſe to be uncovered, whereby the ſpars or rafters, 
planches or other timber of the houſe are rottea, 1 {n/t. 
y 2%. Qs 
\\ here 4. leaſed a houſe which was ruinons at the 
time of the dzmile: the leffze obliged himſelf not to do 
or {pffer any voluntary waſte, &c. the houſe falls, and 4 
brovght debt, and it was adjudged that it lies : for it 15 


walte, thonzh the lefſee may excuſe himſelf upon the ſpe- 
ial matter. Dyer 33. pl. -35« Owen 92. Guve v. 
D's, 
- Its 


t do. any watlte, the Ieflor may re-enter: The leilze 
fulcred the houſe to fall for want of covering an re- 
pair Thouyh the words were (to do any walte) yet 
PDrer and Sa inclined thit leſſor might re-enter, be- 
cruſeſuch waſte is punifhable by the ſtatute of Glouce/ter, 
and the wards (any waſte) is general and 1adilferent to 
either of the two kinds of watle, viz, voluntary. or ne 
"gligent, &c. - Dyer 281, fl. 21. 

1'he flatote of ark bridoe, £2 Hen. 23. co 2. fed. 2. 
enacts, that ** Farmers, during their terms, thall not make 
wiite, ſale, nor exile, of houſe, woods and men, nor 


AaThy 
Ci 


to 


arm, withour ſpecial licence had by writing of cove- 
nant, making mention that they may do itz which thing 
it they do, and thereof be convict, they fhall yield full 
dame, and thall be puniſhed by amerciament griev- 
cuily.,.? 

{his z& provideth remedy for waſte done by leflee for 
life, or i-fiee for ycars, and 1t 15 the firſt ſtitote that gave 
r:medy in thoſe caſes: for the rule of the Regiſter is, 
that there are five manner of writs for waſte, viz. two 


Ta! 


2t ihe Common 1.aw, as ſor the waſte done by tenant in| 


tower, of by the guardian ; and three by ſtatute or ſpe- 
cial law, as 2gain{t tenant for life, tenant for years, and 
tenant hy-the curteſy. 2 In/t. 145. _ 

This ſtatute is a penal law, and yet becauſe it 1s a re- 
mediz] law, it has becn interpreted by equity. Arg. 10. 
£751. 531. Tn the cafe of Femmond v. F/ebb. | 

Furmers] Here farmers do comprehend all ſuch as hold 
7 leaſe for life or years, or for years, by deed or without 
reel, 2 /+f, 115, Tt has been refolved likewiſe that it 
Shout extend to [trangers. Arg. 10 4d. 7281. In the 
caſc of: aj mind ve. Heb; ; | 

Alttouzh the Regilter fays ſriend* that per ſatutum de 
Atm Iobridge, cap. 22 vata frit quedam prebibitio vaſtt 
verſus tenentem aniternm, which is trve: yet the flat, ex- 
tend; to farmers for life alſc, but this act extended not 
to tenant by the curteſy, fr he 1s not a farmer, but if a 
caſes be male for life or years, he is a farmer, tacugh 
no rent be referved. 2 [n/l.145. | 

Shall rat make after.) By theſe words they are prohi- 
bited to jr fer waſte, for it bas been refolved that this 2Q 
extends 10 waſte omittendo, though the word is facont, 
which literally imports active watte. Arg. 10 Mod, 281, 
In cx'e of [ſ{ormngrd ve 14 bb. 

Nor «f any thing. ] Houſ:s, woods, and men, were be- 


S- 


L/ 


Thirdly, Year, day, 


[ Pc72119ne Vaſt; without impeachment of waſte. 


So where A. leaſed a houſe and Jand for years by in- 
dooture, in which was a clauſe, that if the leflee happen# |] 


any thing beionging to the tenements that they have 
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fore particularly named, and theſe words do com 
lands and meadows belonging to the farm; 

Allo theſe general words ' have a further 
and therefore, if there haa been a farmer ſor ] 
of a manor, and a tenancy had elcheated, this tenancy 
{0 elcheated did belong to the tenement, that he hel, - 
farm, and therefore this nary tolt; and the lege. 
ſhall have a writ generally, 'and ſuppoſe a leaſe! mag. ph 
the lands eſcheated by the leflor, 
{pecial matter. 2 [n/?. 146. 

Special licenc? by writing. } T nis grant ought to he þ 
deed, for all waſte tends to the difiuheritance of the } 
for, and therefore no man can claim to be drpunt] 
of waſte without deed. 2 /z//, 146. 

Likewiſe this ſpecial grant is intended to be abſqne ine 


2 | ty A 
A 


4 

pretend 
2 [njl. 146, 
lignification, 
lie, or years, 


i eale Made of 
and maintain it by the 


. 
a 


able 
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Yield Full damage. ] And this muft be underſtood in ſuch 
a prohibition of waſte upon the” ſtatute as Jay againſt , 
tenantin dower at the Common Law, and liingle dam 
were given by this-ſtatute agaiall leſlee for life, and } 
for years. 2 [nft. 146. 

But waſte may be committed not only in houſes ang 
lands, but in gardens, orchards, timber-trees, doye.. 
houſes, warrens, parks, fiſh-ponds, ard othe:r 
property, as will be ſhewn. 2 [n/t. 53. a. 


ages 
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1. 1Fhit afs fha'l be deemed waſle. 

; Flat waſle fhall be deemed excujalle, ond juflifable, 
3+ WHFle may bring an action .af waſte, ond ag in/] 
it may be brought, 
4+ In what caſes general waſte may bs re/lraind by ins 
Junetien im equity. 

5. What relief may be given in tyquity, 
waſte. 


Ay 
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2 caſes of 


= 


1. What as ſhall be dermsd waſte. 
It has been laid down as a general principle, that the 


{aw will not al'ow that to be waſte, which is not any way 


prejudicial to the inheritance. Het. 25. Barret v, 
Barret, Nevertheleſs it has been held, that a leſſee or 
tenant cannot change the nature of the thing demiſed : 
though 1n ſome caſes, the alteration may be for the 
2reater profit of the leſſor. Thus if a leflee converts a 
corn mill into a fulling-mill, it is waſte ; although the 
converſion be for the leflor's advantage. Cro, Fac. 162, 
Civit, Lond. v, Greyme, 

Alſo converting a brewhouſe of 1200. per. oxn.. into 
other houſes let for 2col. a year, is waſte; becaute of 
tae alteration of the nature of the thinp, and of the cyj- 
dence. + Lzv. 30g. Cole ve Green. 

Ve will now conſider what ſhall be deemed-waſte with 
reſpect to particular ſubje&s of property. 

Faſte m lands. If the tenant converts arable into 
; wood, or & converſ?, it is waſte; for it did not only change 
the courſe of huſbandry, but alſo the proof of evidence, 
Fiobart” Rep. caſe 296. þ. 234. 

But if a leflee ſuffers arable tand to lie freſh, and not 
manured, fo that the land grows ſull of thorns, &c. 
(h1s 1s not waſte, but ill kuſbandry, 2 Rel 4br, 814. 

Likewiſe, the converſion of meadow into arable 1s 
waſte, for it not only chauges the courſe of hutbandry, 
but the proof of his evidence. 1 /n/t. 53. 6. 

But it meadow be ſometimes arable, and formctimes 
meadow, and ſometimes palture, there the plowing ot 
it is not waſte. 2 Rell. Abr, B15. | 

Neither is the diviſion of a great meadow into many 
parcels, by making of ditches, waile ; for the meadows 
may be better for it, -and it is for the profit and eaſe of 
the occupiers of it, 2 Le. 174. pl. 210, 

Likewiſe converting a meadow into a hop-garden, 13 
not walle; for it is employed to a greater profit, and it 
may be meadow again; per I/:n14ham and Rhedes,] But 
Periam faid though it be a greater profit, yet it is allo 
wita greater labour and charges. 2 Le. 174. 1. 210, 

But converting a mcadow into an orchard, is wa 
though it he to the greater profit of the occupier, £7 
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Periam, 1d, ibid, 
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| If a lefſee ploughs the land ſtored with. confes, this is [againſt any perſon'in who 
no waſte ; unleſs it be a warren by charter or preſcrip- [accidentally begins. 
tion. 2. Roll: Abr. 815. TS ELL YER | 1f the tenant do or ſuffer waſte to be done in his houſes, 
Go if a leſſee of Jand deſtroys the coney-boroughs 'in yet if he repaif'them before any ation brought, there 1;- 
' the land, it not being a free warren by charter or pre- ſeth noa@ioin of waſte againſt him, but he cannot plead, 
ſcription, it ſeems 18 not waſte ;' For a. man can have no |qued non fecit vaſium, but the ſpecial matter. 1 "Inf, 
. property-in then, but only a polleſſion.  /d, Jbid, Ow. |5 3. a: ; Roots Dao Id 
' 66. Moyle v. Meyle. | i Waſte inthings annexed to the freehoa!d, The removing 
It is waſte-to ſuffer a wall of the ſca to be in decay |a poſt in-a houſe is waſte. ' 42 Ed. 3. 6. | 
\ ſo as by the flowing and reflowing. of the ſea the-meadow | | 'Sothe removing of a door. '/4. 7bid. tn Tiff. 53 
or mar{h is ſurrounded, whereby the ſame becomes un; |- '80 the removing of a window,” 42 Ed: 2. 6. 
profitable» - But if it be ſurrounded, ſuddenlyiby the rage {' The digging up a furnace annexed 'to the frank tene= 
and violence of the ſea, occaſioned by wind, tempeſt, or |ment, and ſelling it, is' waſte.” Bys; Waſte, pl. 143. ' 
the like, without any; defaut.in the tenant, this is'not| The removing of a bench 'is waſte, though annexed by 
waſte. Yet if the tenant repair not the banks or walls |the tenant himſelf. Bro. Waſte, pl. 143. 1 Infl. 53. 4. 
apainſt rivers or other waters, ., whereby. the meadows or | /If wainſcot annexed, to the houſe be taken away, It 1s 
marſhes be ſurrovnded, and become ruthy andiunprofita-| waſte. 72. 1bid. Sd ( | | 
ble, this is waſte. 1 In/t. 53.6. ' + Þ "Of tables dormant and fixed in the land, and not to 
So a fertiorn, if arable land be ſurrounded by ſuch de: |the walls by termor, and taken' off within his term, waſte 
fault 3 tor the ſurrounding waſhes away the 'marle-and [does not lie 3 for the houſe is not impaired by it. Per 
other manurance fromthe land.. ' 2 Roils Abr. 816, | Kingfmill J,\ ahd Grevil Serj. Bro. WWaſte, pl. 104. _ 
IWaſte with rejpeft to houſes. 'Waſte may be done. in Beating down a wooden wall, or ſuffering a brick wall 
| houſes, by pulling them down or proſtrating'them, or by [to fall, is no waſte, - unleſs it be expreſly alledged, that 


\ 6 r . ; . . ; 4 
fe houſe or chamber, any fice 


ſuffering the ſame to be uncovered, whereby the ſpars or [the walls were coped or covered. Dyer 108. 6. pl. 31. 


raſters, planches, or other timbers of the houſe, are rot- | Eart of Bedford v. Smith, | | 

een. + dnft; $3.04. +7) Eff 961 OO © © | Tf waſte be affigned in' pulling vp a plank floor and 
Default of coverture.of any houſe. is waſte, though the |mangers of a ſtable, plaintiff muſt ' ſhew that the ſame 

timber be ſtanding. 2 Ko/l. Abr, 815. | © | were fixed. 1d, Ibid: £918 Ft 


But if the houle be uncovered, when the tenant com- | If lefleet eres: a partition, he cannot break it down 


eth in, it is no waſte in the tenant to ſuffer, the ſame to|without being liable to an ation of wafte, for he has 


fall down. 1 Jnft. 53-4. _ | . __ joined it to the--frank- tenement; fo, 198, Coote's 
Though there be no timber: growing upon the ground, | caſe, | 288; ; | 
yet the tenant at his peril mult keep the houſes from| Shelves are parcel of the houſe, and not to be taken 
_ waſting. 4 ſoft. 53-4. pe. SNOB 08 244 $4040 [away z and though! it is 'not | ſhewed | that the ſhelves 
If a leflee raiſes the houſe, and buil.lsa new houſe,.if it| were-fixed, it ought to be intended that they were fixed. 
. be not (o long and wide as the other, it 1s waſte. 2 Rell, Tp Lo0e Chiet Juſtice. 2 Bul/t. 113. Lady ' $t. Fchn 
Abr 81%.: Bo Vous RT * 4oe4; . | 
So if in rebuilds it more large than it was before, it is| Pavement is a ſtruQure, for they uſe lime to finiſh it. 
' waſte; .for it. will be-more charge for the leſfor to 'repair| 7d. Ibid. 4 | a FT | 
It. 3. info; 5 3- +5 78 | | If the tenant ſuffers the groundſels to waſte, in his de- 
But it aleflce of land makes a new houſe upon the land| fault of defence or removing the water from off them, or 
where there was not any before, this is not waſte; for it] of 'dirt or dung or other nuſance which lies or hangs upon 
is for the benefit.of the leſſor. 2 Rol. Abr. $15.  But| it, the tenant ſhall be charged, for he is bound to keep 
according io Lord Coke, if the tenant build a new houle,| it in as'good cafe as he took it. Ow. 43. Strickleborne 
it is-waſte ; and if he ſuſfer'it to be waſted, 'it is a new| v, Hatchman, | | «0 | 
waſt-, Yet if the houſe be proſtrated by enemies or the 


like, 'without default 'of the tenant, or was ruinous 5 2. Fhat waſle ſhall be deemed excuſable, and Ju/iifiable. 
his coming in, and fall down, the tenant,may build the} It may be obſerved in general, that waſte which en- 
ſame again with ſuch ,materials as remain, and: with the| ſues from the act of God is excuſable: thus if a houſe 
- Other timber, which he may take growing on the ground, | falls, by tempelit, the tenant ſhall be' excuſed in ation of 
for his habitation 3 but he muſt not make the houſe lar-| waſte; but if it be uncovered by tempeſt, and ſtands, 
ger than it was. 2 Roll. Abr. 815. 1 Int. 53.4. there, it the tenant has ſufficient timber to repair it, and 
If the houſe be uncovered by tempeſt, the tenant muſt| does not, the leflor, if the leaſe be made on condition of 
_ In convenient time repair it., .1./n/t. 53.4. + > Jre entry for waſte,” may re-enter, but not immediately 
If a leſſee flings down a wall between a:parlour and: a| upon the tempeſt, for it is no waſte till the tenant ſuffers 
chamber, by which he makes a pariour more large, it-is|1t'to be ſo long unrepaired, that the timber be rotted, 
waſte ; ic cannot. be intended for the.benefit of the leflor,}and then it is waſte, Per Hull. Br. Cond. þl. 40. 
nor is it in the power of the lefiee to tranſpoſe: the houſe.] Likewiſe, if a houſe be abated by lightning, or thrown 
2 Roll. Abr. 815. B29 | down by a great wind, it is not waſte. 1 Ir. 53. a. 

So if he pulls down a partition between chamber and| ''So if apple trees are torn up by by a great wind, if lefſee 
chamber, it is waſte. Bro. Wajle, 143. Orif a lefſee|afterwards cuts them, it is not waſte, Bro. IVaſte, pl. 
pulls down a hall or parlour, and makcs a ſtable of it, it|.g. | | | | 
1s waſte. 2: Roll. Abr. B15. © Fats: Us If the banks are well repaired by .the leſſee, and the 

If a leſſee pulls down a parret over head, and makes it| water notwithſtanding ſubverts them, and ſurrounds his 
all one and the ſame thing, it is waſte, 1d, /zid, [meadow, by which it is become ruſhy, it is not waſte. 

It a leſſee permits a chamber fore in decaſu pro defeftu\'2 Rol, Abr. 820. Contra, 20 H. 6. c. 1. b. 
Plauftrationts, per quod groſſum maberemium devenit putri-| The leſſor cannot give trees during the tenant's leaſe, 
dum, & camera il/a turpiſſima & fediſſima devenit, aCtion | But if he grants them to a ſtranger, and commands the 
of walte lies for it. 1d.-[bid. | tenant to cut and deliver them, who does it, this ſhall 

So if a leflee permits the wall to be in decay for default|excuſe him in an aCtion of waſte. And yet the tenant 


of daubing, per quod maheremium devenit putridum, aQion| was not bound by law to obey and execute this command. 


of waſte lies. 1d. Ibid. 5 | Bro. Done, '&c. 13. T9 
Breaking of a pale or of a wall uncovered, is not waſte.| ' Tenant in tail may commit waſte in houſes as well as 
Bra. Wajie, pl. 94- ook | 45. 21 in all other parts of the eſtate, notwithſtanding any re- 
But breaking of a wall covered with thatch, and of a|ſtraint to the contrary, and no inſtance «can be ſhewn, 
Pale of timber covered, is waſte. /d. 1bid. 'where a tenant in tail has been reſtrained from commit- 
Burning the houſe by negligence or miſchance, is|ting waſte by injunCtion'of the court” of chancery. Caf. 
waſte. 1 nfl. 53. a. F | Temp. La. Talb. 16. Glenorchy v. Boſville, 


But by the 6 Ann. c. 31, No aCtion is to be proſecuted] If tenant in tail grants all his eſtate, his grantee is 


| _Vou. IL. N? 134. 9 H 7 dif- 
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diſpuniſhable of waſte; ſo ſuch grantee's grantee is alſo | 


diſpuniſhable. Per Clerk ]J. 3 Le. 121, ph, 173. 
Ann. eu, Mor Solo] 3m ch 08 $0 
If a man deviſes land to two in tail, and after the one 
 deviſee dies without ifſue, by which the reverſion in fee 
of one moiety Fer to the heir, of the donor ; but the 
other deviſee is tenant for life of the whole, and aſter he 
commits waſte, aCtion of waſte lies againſt him by\ the 
heir of the donor for the one moiety. 5 Bac. Abr. 469. . 
But aCtion of waſte does not lie againſt tenant in tail 
after poſſibility, for the greatneſs of- the, eſtate of inheri- 
tance which was once in him; and alſo, as, fome ſay, be- 
cauſe the eſtate was not within the ſtatute at'the creation. 
11 Rep. 80, a. Lewis v, Bowels, - -/ | 
If lands are given to the huſband and wife, and to the 
heirs of the body of the huſband, the remainder -to the 
huſband and wife, and to the heirs of their two bodies 
begotten, and the huſband. dies without, iſſue ; the. wife 
ſhall not be tenant in tail. after poſſibility-; for the-re- 
mainder in ſpecial tail was utterly void, for that it eould 
never, take effect. For ſo long .as the huſband ſhould 
have ifſue, it ſhould inherit by force of the general tail ; 
and if the huſband die without iſſue, then the ſpecial can- 
not take effe, inaſmuch as the iſſue, which ſhould inherit 
in ſpecial tail, muſt be begotten by the huſband ; and fo 
the general, which is larger ;and greater, hath fruſtrated 
the ſpecial, which is lefſer; and the, wife, in that caſe, 
ſhall be puniſhed for waſte. 1 Inſt, 28. b. bn, 
It has been agreed, that tenant for years. may cut 
wood ; but it has been doubted, if tenant at will may; 
but it ſeems, that as long as tenant; at.,will is not_coun- 
termanded he may cut ſeaſonable wood, &c. Bro. WH aſte, 
"IN . FRE 9 T1 4x61 | 
f Where a man leaſes a wood which conſiſts only of 
great trees, the lefſee cannot cut them. Hobart's Rep. 
caſe 296. | a fiieh: HD z 
Nevertheleſs, if the lefſee cuts trees for reparation, 
and ſells them, and after. buys them again, and employs 
them in reparation, yet it is waſte by the fale. 1 /ft. 
N if lefſee cuts trees, and ſells them, for money, 
though with the money he repairs the houſe, yet it 1s 
walls. iS A. | | 


| As to the cutting of timber-trees for repairs by leſſee, | 


there is no difference whether the leffor or leſiee cove- 
nants to repair the houſes ; for in either caſe it is not 
_ waſte, if leſſee cuts them. Ao. 23. pl. 86. Ano... 

If a houſe be proſtrated by enemies of the King, or 
ſuch like, without defauſt of the leſſee, the leſſee may! 
rebuild it again with the ſame materials that remain, and 
may cut other timber upon the land to rebuild it,' but 
hemuſt not make the houſe larger than it was. 1 /nft. 53, as 
 Soif the houſe was ruiaous at the time of the leaſe, and 
fell within the term, this is not waſte in the tenant. 1 
Inſt. 53. a. Bro, Waſte, pl. 130. | = 

But the leſſee ſhall not cut trees to make a.new houſe 
where there was not any at the time of the leale., Ho- 
bart's Rep. caſe 290. | | 

So if a leflee ſuffers a houſe to fall for default of co- 
vering, which is waſte, he cannot cut trees to repair the 
houſe. Br.” I/aſte, pl. 39. | FT 

And in general, if the tenant ſuffer the houſe to be 
waſted, he cannot juſtify the ſelling of timber to repair it. 
i Inſt. 53. b._ 45 hp fy; veT 

If a houſe be ruinous at the time of the leaſe, though the 
leſſee is not bound to repair it, yet he may cut trees to 
repairit. 1 [nft. 54. b. oY | 
The tenant may likewiſe dig for gravel or clay for 
reparation of the houſe, though the ſoil was not open 
when the tenant came in; and it is juſtifiable as well as 
cutting of trees. 2 [n/t, 53. b. | 

So with regard to a table, if it fall without default 
of the leſfee in the time of the leflor, the: leflee may 
take trees of the heir to make a new-ſtable, 3f. it be of 
neceſſity. Br. Waſte, pl. 67. * © 351251 

- But if the ſtable falls in default of the leſfee, in time of 
the leſſor, he cannot in time of the heir cut trees to make 
a new ſtable. Br. Waſle, pl. 67. | 


{ 


[Oy pr det” 1960 yet he may take it without a 
for the affirmative does :not take away the po þ: 
the law gives him. » Dy. 19. p/. 115. TD tp OY 


otherwiſe ; and the 
himſelf. 4 Le. 1 


being excepted, has liberty to take the ſhrowds and lor. 


 » 


Tawithi 


Cutting. wood to burn, where the tenant has 
hedge wood, is waſte. :£, N. B:; 59. (M.) ; "ulfcient 
Where leſlee ſor years has power.to take. hedge-hort 


gnment . 


If leſſor accepts his trees in his leaſe, the leflee ſhall not 
have fire-boot, bay-boot, &c. which he ſhoulq have 
property 'of the trees'is in the lefor 

F 62. pl. 269. Sir Ri.hard Lewkner' 
Caje. ' CL) Jonrb di. VO. +4 'F J's "{: X 
Yet it hab been: ſaid, that leſſee for years, the trees 


pings for fire-boot 3 but if he cuts any tree; it ſhall þ« 
waſte, as well for the lopping as for the body of the tree 
Noy 29. \Rich., v.. Makepeace. he.” 4 : 
| If tenant that has fire-boot to his houſe in another 
man's land, cuts wood for: that intent to make his boots 
wood, and tlie owner of the [Jand takes. it away, an ac. 
tion of trover and converſion lies -again(t him by the te. 
nant.of the land who hath ſuch fire-boot, Clayr.. 4o. p 
69. Coram Berkeley, Anon, . © « | ; 

If the leffor is bound in a bond of 160). and the leC. 
fee cuts twenty oaks, and ſells them, and'pays the obli- 
gee.for . his leſſor, yet waſte lies againſt bim ſor cuttins 
them down, though the money was applied to the uſe and 
fray of theileflor. Dyer Jo. pl. 38. Malewetcr y. 

inke. : 7 

iy A. bath icommon of: eftovers in the wood of B. for 
bouſe- boot, and he cuts down four trees for that purpoſe, 
and in the working they prove: unfit for the uſe, as ſor 
poſts of a houſe, &c. It was held, that A. cannot con- 
vert this timber to any other uſe, &c. neither can he ſel, 
and buy other fit wood with the money ;z; and he canner 
enlarge the houſe with this timber,: nor - board the lides 
of the barn. there which. had mud: walls, or the like, be- 
fore. Clayt. 47. pl. 8i, Coram Berkley, Earl of Pem- 
broke's caſe. LT Ps Dt PLETE 
| Where a rent is granted-in fee, with a proviſo to en- 
ter and retain till ſatisfied of the profits ; the grantce 
upon entry cannot cut trees or'do: waſte ; - Per' thre 
Juſtices.” 1 Lev. 173. Femmet v. Cooly, ' © Ee 
hk of dead wood is no waſte. F, N. PB. 5Js 
If a man leaſes lands with general words of all mines 
of coals,” where there is not any mine of coals open at the 
time of the demiſe, and after'the leflee opens a mine, he 
cannot Juitify the cutting of timber trees for making 
puncheons, corifes, roll-ſcoops, and: other: utenſi's in and * 
about the ſaid mine, [though without them. he. could not 
dig and get the coals out: of the mine : and this is like a 
new houle built after; the demiſe, for the reparation of 
which he cannot take: timber upon the land ; and' it had 
been waſte to.open it, if-it had-not been granted by ex- 
preſs words :'and jt was faid by Z:lart, that the law 
had been the fame if the mine: was oper at the time of 
the demiſe. Hohtart's Rep. C.'296. Lady Darcy v. 4jh- 
And fee: Hutt. 19. where/the- caſe is more clearly 
reported. _ | 

3» Who may bring an adtion of waſte, and ogainſi whom 
it may be brought, © 0 43 | 
By \tat. 13 Ed. 1. cap. 28. the aCtion of waſte is given 
to one tenant 'in common againſt another. 

Where there are tenants in common for. life, the one 
ſhall not bare treſpaſs of trees cuvatainit the-other, but 
ſhall have waſte pro ind:ivi/o, though they are only teyants 
for term of life, &c, bur the. one may have treſpaſs of 
corn cut againſt the other. Br. Jo/tz, pl. 79. 

If one coparcener before partition makes teofiment to 
another, and one of them does waſte in the-trees,, w2lte 
lies. 11 Rep. 49. & Liford's caſe, © 

Likewiſe if two: jointenants do waſte, and after the 
one enters into religion, waſte lies againſt the other atone. 
-2 Rhb: Me; 828000007 00 0t 57 (4 | | 

By the 20 Ed. 1, ſtat. 2. An aCtion of waſte is mait- 
tainable by. the heir for waſte done in the time of his an- 
ceſtor, as well as for the walte done in his own time. 


T kis 
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mediate eſtate and inheritance in fee-ſimple or fee-tail, but 
{\merimes another may join with him. 1 Jnft. 53. a. 

ROE Se dog | £ 
205 is ſaid, that the reverſion mult continue in the ſame 
ſtate that it was at the time of the waſte done, and not 
granted over; for though the reverſioner taketh the eſtate 
back again, the action 1s gone, becauſe the eſtate did not 
continue 3 but in ſome ſpecial cafes an aCtion of waſte 
ſhall lie ; though the leflor had nothing in the reverſion at 
the time of the waſte done ; for if a biſhop makes a leaſe 
ſor life or years and dies, and the leſſee, the ſee being 
void, doth waſte, the {ucceflor ſhall have an action of 
waſte. This is allowed, though the ſtatute of 20 Ed. 1. 
ſpeaks of thoſe that are inhegitors. 1 [nft. 53. b. 356. 
2. 2 Roll. Abr. 825. | 

| A tenant for life cannot have this aCtion, but a 'par- 
ſon, &c. way have an actton of waſte, and the writ 
ſhall ſay, ad exh@redationem eccleſize, for the dowry of 
the church. If a- tenant doth 'waſte, and he in reverſion 
dieth, the heir ſhall not have an aCtion of waſte for 
waſte done in the life of the anceſtor: for he cannot ſay 
th:t the waſte was done to his difinheriſon, neither ſhall 
a biſhop, maſter of an hoſpital, parſon, &c. have an ac- 
tion of waſte done in the time of their predeceflors. 1 
a/t. 241. a. 1 Inſt. 53. b. 356. a., 

oy : ſeals is a 4 A. The life, the remainder to B. 
for life, remainder to C. in fee ; no aCtion of waſte lieth 
againſt the firſt leſſee during the eſtate in the mean re- 
mainder, for then his eſtate would be deſtroyed. Other- 
wiſe if B. had a mean remainder for years, for that 
would be no impediment, the recovery not deſtroying 
the term of years. 5 Rep. 76, 77. 1 Inſt. 54. a. 

If lefſee for years commit waſte, and the years do 
expire, yet the leflor ſhall have an aCtion of waſte for tre- 
| ble damages, though he cannot recover the place waſted ; 
but if the leſſor excepteth of a ſurrender of a leaſe after 
the waſte done, he ſhall not have his attion of waſte. 
It is ſaid that if a tenant Tepairs before aCtion brought, 
he in reverſion cannot have an action of waſte ; but he 
cannot plead that he did no waſte, therefore he'mult plead 
the ſpecial matter. 1 Inf? 
5 Rep. 119. 2 Cro. 658. ' ; : 

Likewiſe, by 11 H. 6. c. 5. where tenants for life, or 
for another's life, or for years, grant over their eſtates, 
and take the profits to their own uſe, and commit waſte, 
they in reverſion may. have an aCtion of waſte againſt 
them. 2 Inſt. 302. Kt by 

He in the'-remainder as well as the reverſioner may 


bring this a&tion, and every aſſighee of the firſt'lefſee, | 


mediate'or immediate, is' within this aft. 5 Rep. 77. 
Paget's caſe. 2 Inſt. 02, c Of Ib 
It has been ſaid, that there are five writs of waſte, 
two at the Common Law, as for walte done by tenant in 
dower, or by guardian ;* three by ſtatute, as againſt te- 
nant for life, tenant for years, and tenant by the cur- 
teſy. It has been ſaid however, that tenant by the curteſy 
was puniſhable for waſte by the Common Law, for that 
the law created his eſtate as well as that of the tenant in 
dower, and thereſore the law gives like remedy againſt 
them. 1 Infl. 54. a. 2 Injt. 145, 299, 3ol, 305» 
But on this ſfubje& the auihotities in the books are very 


contradictory, as the reader will perceive by attending to| 


the note ſubjotning to the! following clauſe of the flatute 
of Glouceſter. 6 Ed, I. Cap. 5. which enadAs, that © A 
man from henceforth ſhall have a writ of waſte in the 


chancery againſt him that holdeth by law of England, or 


otherwife for term of life, or for term of years, or a wo- 
. Man in dower.” | | 

No aCtion' of waſte lay before the ſtatute of. Glouce/ter 
but againſt tenant in dower and guardian ; and. by the 
ſtatute, ation of waſte is given agaialt tenant by. the 
curteſy, tenant for term of life, and tenant for term of 
years. Bre Waſte, pl. 88. Lord Coke feys, a teafon is 
required, (that ſeeing as well the eſtate of the tenant by 
the curtefy, as the tenant in dower are created by aCt in 
law) wherefore the . prohibition of waſte did not lie as 
well agaiitſt\ tenant” by the curte(y as the tenant in dow- 


This ation muſt be brought by him that hath the im- 
| this, for that by having 


ft. 285. a. 285. a. 1 Inſt. 306. 


ſeifor. Br. Waſte, pl. 138. 
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er, at the Common Law ; and the reaſon he affigns is 
iſſue the ſtate of the tenant by 
the curteſy, is originally created, and yet after. that he 
(hall do homage alone in the life of his wife, which proves 
a larger eſtate ; and ſeeing that at the creation of his ef 
tate he might do waſte, the prohibition of waſte lay not 
againſt him after his wife's deceaſe ; but in the caſe of 
tenant in dower, ſhe is puniſhable of waſte at_ the firſt 
creation of het eſtate. 2 Inf/t. 145. But 2 In/t. 299. 
ſays, that at the Common Law; waſte was puniſhable in 
three perſons, (viz.) tenant in dower, tenant by the curte- 
ſy, and the guardian, but not againſt tenant for life or 
tenant for years ; and the reaſon of the diverſity war, 
for that the law created their eſtates and intereſt ; and 
therefore the law gave remedy againſt them ; but tenant 
for life and for years came in by demiſe and leaſe of the 
owner of the land, &c, and therefore he might in his de- 
miſe provide againſt the doing of waſte by-his leſſee z 
and if he did not, it was his negligence and default... _ 
Shall have a writ of waſl:\ Neither this a, nor- the 
ſtatute of. Marlebridge, doth create new kind of waſtes, 
but gives new remedies for old waſtes ; and what is waſte, 
and what 1s not, muſt be determined by the Common 
Law. 2 i/t-3004.20h oi Gi vo 
Againſt him] If two are jointenants for years or for life, 


| and one of them does waſte, this is the waſte of them 


both as to the place waſted, notwithſtanding the words of 
the aCt are, (him that holds.) 2 1/2. 302. et 

Holds by the law of England] Here tenant by the curte» 
ſy is named for two cauſes. 1ſt, For that albeit the 
common opinion was, that. an action of waſte did lie 
againſt him, yet ſome doubted of the ſame in reſpect to 


| this word, (7ernet)- in the writ, for that the tenant by the 


curteſy did not hold of the heir, but of the. lord , Para» 
mount; and aiter this aCt, the writ of waſte grounded 
thereupon deth recite this ſtatutez 2dly, ſor. that greater 
penalties were inflied by this aCt than were at the Com- 
mon Law. 2 1:/t. 301. | ck. 

Or «herwiſe fer term «f life, or for term of years] A lef- 
ſee for his own life, or for another man's life, is withih 
the words and meaning of this Jaw, and in this point 
this a&t introduces that which was not at the Common 
Law..: 2 Inſt. 301, - Ae art olt-3i aa 

FH feme leſſee for life takes huſband, the huſband does 
walte,: the wife dies, the huſband Nall not be puniſhed 
by this law ; for the words of this at be (a man that 
holds, &c. for liſe) and the buſband held not for life ; for 
he was ſeiſed but in right of his wife, and, the eſtate was 
in his wife. 2 /n/t. 3or. | DOR EPIS 

He-that hath an eſlate for:life by conveyance at Com- 
mon Law, or by limitation of uſe, is a tenant within the 
ſtatute. 2 /nſt. 302. | 

Tenant for years of a moiety, 3d or 4h part, pro in- 
diviſo, is within this 2Q; and ſoit is of a tenant - by 
the curteſy, or other tenant for life of a moiety, Wc, 2 
laſt. 303+; ©: | EL ; FTICY 

Or a worhan in dower] This is to be underſtood of all 
the five kinds of dowers whereof L:ttleton ſpeaks, viz. 
dower at Common Law, dower by the cuilom, dower ad 
oftium eccleſiz, dower et aſſenſu patris, and dawer de 1s 
pluis beale ; and againſt all theſe the ation of waſte did. 
lieat the Common Law, 2 [nſt. 303. 


"© 


If tenant, in dower be of a manor, and a copyholder 
thereof commitz waſte, an aCtion of waſte lies againſt 
tenant in dower, 2 {nſt, 303. | I 
Action of waſte lies againſt an occupant for life, be- 
cauſe he has the eſtate of the lefice for life, and, holds 
for life, as the ſtatute mentions. 6 Rep. 37. b. Dean 
and chapter of Worceſter. bn oh 1 : 
It lefſee for life be. attainted of-treaſ/on, by which the 
leaſe is forfeited to the King, who grants it over to /., $. 
and he afterwards does waſte, though he comes en le fot, 
yet aCtion of waſte lies againſt him. 2 Rel. Abr, 
8206. SET STS | | 
So if a man diſſeiſes the tenant ſor life, and does waſte, 
yet aCtion of wafte lies againſt, the tenant for term of 
life ; for he may have his remedy over_againſt ' the diſ- 


. 


Like- 
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Likewiſe, if an eſtate be made to A. and his heirs, 
during the life of B, A. dies, the heir of A. ſhall be 
puniſhed in an aCtion of waſte, 1 Inſt. 54+ @. (/.) 
But an aCtion of waſte does not lie againſt tenant by 
ſtatute merchant, elegit or ſtaple, becauſe it 15 not a 


eſtate for life or years, and the ſtatute mentions thoſe | 
who hold in any manner for life or years. Contra. Fitzh. | 


Na. 58 H. and there ſaid, that in the Regiſter is a writ 
againſt him. 6 Rep. 37. 

Some books give the reaſon of it to be, becauſe the 
conuſor, if he commits waſte, may bave a venrre factas 
ad computandum, and the waſte ſhall be recovered in the 
debt. Fitz, Nat. 58. b. (IK.) | 

HF a man makes a leaſe for years, and puts out the 
teRee, and makes a leaſe for life, and the leflee-for years 
enters upon the leflee ſor life, and does wafte, the iclce 
for life ſhall not be puniſhed for it. 2 n/?. 303. 

If leſſee for years makes a leaſe of one. moiety to A. 


and of the other moiety to B. and A, does waſte ; the | 


 aQtion ſhall be againſt both; for the waſte of the one is 
the waſte of the other. Brownl. 238. Anor. 


An aCtion of waſte lies againſt a deviſee, and the writ | 


may ſuppoſe it ex legatione, for it is within equity of the 
ftatute, Br. Waſte, pl. 132. | 


| No aCtion of waſte lies againſt a guardian in ſocage, | 


but an account or treſpaſs. 1 Jnſt. 54. 5. P. contra 
F. N. B. 59.-(E) OS | 
' If aneſtate of lands be made to- baron and feme, to 
hold to them during the coverture, &c. if they waſte, 
the feoffor ſhall have writ of walte againſt them. £re. 
fel. 381. | | £0 
If feme lefſee for life marries, and the huſband does 
waſte, ation lies againſt both. 2 Rol/. Abr. 827. 
And, if in the above caſe, the huſband dies, aCtion 
of waſte lies againſt the feme for the waſte he commit- 
ted. 1d. [bid, . 
But if tenant in dower marries, and the huſband does 
waſte and dies, the feme ſhall not be puniſhed for this, 
1d. Ibid, | or | 
Likewife, if baron and ſeme are leflees for life, and 
baron does waſte, and dies, the feme ſhall be puniſhed in 
bog if ſhe agrees to the eſtate. 1d. /bid. 1 Inft. 54. 
es, IF, Bn 
But i ſhe waives the eſtate, ſhe ſhall not be charged. 
2 Roll. Abr. 827. TE, | 
 So-upon leaſe for years made to the baron and feme, 
waſte lies againſt both. Jd. Jbid. And 
If baron and feme are joint-lefſees for years, and baron 
does waſte, and dies, aCtion of waſte lies for this againſt 
the feme. /d. 1bid. EE 
Upon leaſe for life, to baron and feme, waſte lies 
againſt both. 7d. 1btd. | 


Likewiſe, if feme commits waſte, and then marries, | 


. the aCtion fhall be brought againſt both. 7d. [b:4. And 
the writ may be 2d feicerant vaſium, or Quad uxor, 
dum fola fuit, fecit vajtum. Br. Waſte, pl. 55. 

It baron, ſeifed for life of his wife in right of his wife, 
does waſte, and after the feme dies, no aCtion of waſte 
lies againſt the baron in the tenuit, becauſe he was ſeiſed 
only in right of his wife, and the frank tenement was in 
the feme. 1ſt. 54. 5 Rep. 75. b. 

But if the baron, pofeſſed for years in right of the 
feme, does waſte, and after the feme dies, action of 
waſle lies againft the baron, becauſe the taw gives the 
term to him. 1 Inft. 54. 


A. made a ſeoffment in fee to the uſe of himſelf and 


his wife, and to his heirs ; there were underwoods on. 


the lands, which were uſually cut at 21 years growth. 

A. ſuffered them to grow 25 years, and then died per 
tot cur? This ſhall bind the wife ; for where the law 
limits a time for tenant for Hhfe to fell underwood, if it be 
not felled in that time, it ſhall not be felled by a tenant 
for life afterwards, but it fhall be waſte. Godb. 4, 5, 
pl. 6. Anon', : | 

Leſſee for years of lands bought trees with liberty to 
cut them down within 80 years. Afterwards the leflee 
bought the inheritance, and deviſed to his wife for life, 
remainder to the plaintiff in fee, and made his wife exe- 


3 


\ cutrix, and died ; ſhe cut down the trees 
.an action was maintainable ; ſor though the trees 
once chattles in the leſſee, yet by purchaſing 
[tance they are again united unto the land, 


| quezre, if an aCtion of waſte be brought agaialt her, if 


W..A .$ 


| | 
; 2djodged, that 
were 
the inheri. 

Uw. 49. 

4+ Tn that caſes in general, waſie may be reſtraingd | 
injunfion in equity. A 4 
If a tenant for life plant wood on the land, which is of 
ſo poiſanous a quality that it defiroys.the principles o 
vegetation, without an expreſs power in his leaſe, where 
it 18 uſual to- have ſuch powers, it may be conſidered as 
waſte, and the court of chancery may grant an injugc. 
tion, 5 Bac. Abr. 493- ASS. Rep. Marquis of Þ 
v. Dorall, Canc. 
If there be lefice for life, remainder for life, the rever. 
lion or remainder in fee, and the leilce in poſitflion wait 
the lands, though he 1s nct puniſhable for waſte by the 
Common Law, by reaſon of the mean remainder for j 
- yet he ſhall be reſtrained in chancery, for this is a Pp 
cular miſchief, Afoor 554. S.Þ. 1 Vern. 23. SP. 
But if ſuch leſſee has in his leaie an expreſs clauſe of 
without impeachment of wWi/te, he ſhall not be inj; 
equity. 1 Vern. 23. 

If F. is tenant tor life, remainder to 2, for life, te. 
mainder to firſt and other ſons of B. in tail male, 5c. 
mainder to B. in tail, &c. and B, (before the birth of 
any ſon) brings a bill againſt 4. to ſtay waſte, and 4. 
demurs to this bill, becauſe the plaintiif had no right t6 
the trees, and no one that had the inheritance was party ; 
yet the demurrer wiil be over-ruled, becauiz waſte is to 
the damage of the public, and B. is to take care of the 
| inheritance for his children, if he has any, and has a Par- 
ticular intereſt himſelf, im caſe he comes. to the eftate, 
 Darpel v. Champneſs, 1 Eq. Cof. Abr;. 400. 
On a motion for an injunction to ſtay a jointreſs, who 
was tenant in tail after poſſibility, &c. from committing 
waſte ; it was urged, that ſhe being jointreſs within the 
11 #, 7. ought in equity to be reſtrained from cutting 
timber, that being part of the inheritance, which, by 
the ſtatute, ſhe is reſtrained from aliening z, and the court 
granted an injunCtion againſt wilſul waſte in the ſite of 
the houſe, and pulling down houſes. 1d. 1b:d. Ciake v. 
Fhaley. | *x, | 

But where a jointreſs, who had a covenant that her 
Jointure ſhould be of ſuch a yearly value, which fell ſhort, 
though her eſtate was not without impeachment of waſte ; 
yet the court would not prohibit her committing waſte, 
ſo far as to make up the defeC&t of her jointure. But 
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| It ſeems to be a general principle however, that tenant 
in tail, after poſſibility, ſhall be reſtrained in equity from 
doing waſte by injunction, &':. becauſe the court will 
never ſee a man dilinherited ; per chan. Finch. And 
he took a Uiverſity where a man is not puniſhable for 
waſte, and where he hath a right to do waſte; and cited 
| Uvedale's caſes 24 Car. t. Ruled by lord Roll, to warraut 
that diſtinQion. 2 Shaw 69. pl. 53. Abrahal ve Bubb. 
AF. deviſed lands, on which timber was growing, to 
his wife for life, remainder to B. in fee, paying ſeveral 
legacies within a limited time, and in default of payment, 
the remainder to C. he paying the legacies z and on a bill 
brought by B. the court gave him leave to cut timber for 
the payment of the legacies, though it was oppoſed by the 
tenant for liſe and the deviſee over, he making fatisfaCtion 
'to the widow for breaking the ground by carriage, walte, 
&c, 2 Vern. 152. Claxton v. Claxton. 

So where a man created a term for 500. years, in truſt 
for himſelf and his wife for life, remainder to truſtees for 
payment of debts and annuities ; and by will deviſed the 
reverſion thereof to A. for life, without impeachment of 
waſte, remainder to his firſt and other ſons in tail male, 
with remainder over ; and 4. being .in want, the court 
cave him leave to cut down timber to the value of 5004. 
though the debts and annuities were nct paid ; the truſ- 


y wil injoin the ation. 1d. bid. Carew v. Ca- 


4a having no power to fell the timber, they being like 
|: ; _ 


Q 


WA 


to have a long continuance, and there being a oreat deal 


of decaying timber on the eſtate. 2 Fern, 218. Aſjim- 
ale V+ Leigh & ab. vs FE IRA | Fond: oo 

| Ttis true that a leaſe without impeachment of waſte takes 
off all reſtraint from the tenant of doing itz and he may 
in ſuch caſe pull up, or cut down wood or timber, or 
dig mines, &fc. at his pleaſure, and not be liable to any 
ation. - Plowd, 135+ & 74 | 

But though the tenant may let'the houſes be out of re- 

air and cut down trees, and convert them to his'own 
uſe; yet where a tenant 1n fee fimple' made a leaſe for 

ears without impeachment of waſte, it was adjudged 
that the leſſor had {till ſuch- property, that if he cut and 
carried away the trees, the lefſee could only recover da- 
mages in ation for the treſpaſs, and 'n6t for the trees; 
alſo it hath been held, that tenant for life, without im- 
peachment of waſte, if he'cuts down trees, is only ex- 
empt from an ation of waſte, Fc. 11 Rep. 82. 1 1", 
220. 2 Int. 146. 6 Rep. 63. Dyer 184. 

And if the words are, to hoid without impeachment 
of waſte, or any writ or action of waſte, the leflor may 
ſeize the trees, if the leflee cuts them down, or bring 
trover for them. Wood's Inft. 574: 

In many caſes, likewiſe, the court of Chancery will 
reſtrain waſte, thovgh' the leaſe We. be made without im- 
peachment of walte, For 

The clauſe of without impeachment of waſte, never 
was extended to allow the deſtruction of the eſtate itſelf, 
but only to excuſe for permiſſive waſte, and therefore 
{uch\ a clauſe would not give leave to fell or cut down 
trees ornamental or ſheltering of a houſe, much leſs to 
deſtroy or demoliſh a houſe itſelf. Thus -* | 
A bill was brought by remainder-man to reſtrain tenant 
for liſe without impeachment of waſte, from cutting 
timber in ///lwoed park, improper to be felled ; and Lord 
Chancellor granted the injuCtion to reſtrain the defen- 
dant from cutting tingber, which ſerved for ſhelter or 
ornament to the houſe, or which grew in lines, avenues, 
or ridings for ornament, and alſo any other timber in the 
park, which was not of proper growth to be felled. 
And his Lordſhip in this caſe declared, that- courts of 


equity had in this reſpect eſtabliſhed rules much more re-| 


{trictive than thoſe of the Common Law ; which gave te- 
nant for life, without impeachment of waſte, as large 
a power over the timber, as tenant in fee-ſimple, that 
timber might be had for public uſe. 5 Bac. Abr. 495. 
MSS. Rep. in Chan. 1744. Packington v. Packington. 
. 'Likewile where 4. upon his marriage ſettled Jands to 
the uſe of himſelf and /Z. his wiſe, and the hcirs of their 
two bodies ; afterwards 4. died without iſſue, MM. mar- 
ried D. the defendant, being then tenant in tail after 
poſſibility of iſſue extinCt : and 4. and D: having ſelled 
ſome trees in a grove that grew near, and was an orna- 
ment to the manſion houſe,, and having an intention to 
fell the reſt 3 the plaintiff, to whom the lands did belong 
in remainder, brought his bill to reſtrain 7. from felling 
theſe trees, and to have an injunction to ſtay the commit- 
ting of waſte. "I his cauſe was referred, and if the parties 
could not agree, then to- be ſet down again. ' But Lord 
 Nattingham diſcovered his inclination fort:ter for granting 
an injunction. 2 Freem. Rep. 53. Abraham v. Bubb, | 
Bo where a leaſe was made by a biſhop ſor twenty-one 
years, without impeachment of waſte, of land that had 


f 


many trees upon it, and the tenant cut down none of the' 
trees till about half a year before the expiration of his term, 


and then began to fell the trees; the court granted an 
injunction. For though he might have felled trees every 


year from the beginning of his term, and then they would | 


bave been growing up again gradually, yet it 1s unreaſon- 


able that he ſhould let them grow till towards the end of 


the term, -and then ſweep them all away : for though 
he had power to commit waſte, yet this court will 'mode] 
the exerciſe of that power. 2 Freem. 55, Abraham 
V, Bubb. = | 

So in the caſe of tenant ſor life ; remainder to the firſt 
Aon for life, without impeachment of waſte, with remain- 


_ der over ; the firſt fon, by the leave of the leſſee of tenant 


for life, comes upon the land, and fells the trees; although 
Vol. ib, Nt 135. 90 1I4 L-.24- MSOLH 


w As 
he could nat in that caſe be puniſhed by an aQion of 
wafle, yet 7 was injoined by this court. 14. thid, * 
| Likewiſe, where A. on the marriage of his eldeſt ſon, 
in conſideration of 10,000/. portion, ſettled (inter alia) 
Raby Caſtle on himſelf for life, without impeachment of 
waſte, remainder on his ſon for life, and to kis firſt and 
other ſons in tail male ; afterwards, having taken ſome 
diſpleaſure to his ſon, he got two hundred workmen to- 
gether, and of a ſudden ſtripped the caſtle of the lead, iron, 
glaſs, doors, and boards, &*. tothe value of 3000/. And 
the court, on the ſon's filing his bill, granted ar injunc- 
tion to ſtay committing of waſte in pulling down the 
caſtle, and upon hearing the cauſe. not only the injunc- 
ton to continue, but tlrat the caſtle ſhould be repaired, 
and put in the ſame condition it was in ; and for that 
purpoſe a commiſſion was to ifſue to aſcertain what ought 
to be repaired, and a maſter to ſee it done at the charge 
and 'expence of the father, and the ſon to have his coſts. 
2 Vern. 738, 739. 1 Sa/k. 161. 'S. C. Fane v. Ld. 
Bernard, + Þ "I Ig 

Biſhop of Londen, in Edward the Sixth's time, made a 
long leaſe, of which there was about twenty years to 
come, and the leaſe was made without impeachment of 


waſte 3 7. in.whom by ſeveral mean aſſignments the re- 
mainder of this leafe was veſted, articled with brick- 


makers, that they might dig and carry away the ſoil 
of. twenty acres fix feet deep, provided they did not 
dig above two acres in the year, and levelled thoſe 
acres before they dug up others: , The {now) biſhop 
of London having the inheritance 'in right of his bi- 


ground, for brick; Lord Chancellor Parker direfed, 
that /. might carry off the brick he had dug, but 
ordered an injunction to ſtop further digging. 1 P. 
[/7ul. 527. Biſhop of London v. Webb. : 
5. What relief may be given in equity, in caſes of wafle. 

A bill was brought to reſtrain tenant in dower ſrom 
getting peat ; Lord. Chancellor diſmiſſed it with 'coſts, 
as it appeared to be vexatious ; the peat ſhe ſold not be- 
ing above the value of 104. . But herein it was ſaid, 
that digging peat is in many places the ordinary boot'z 
and perhaps the only fruit that can ariſe ſrom the land: 
'They do not carry away the ſoil, for they dig off the turf, 
then take away the peat, and lay down the turff again: 
and the tenant for life can no more dig peat to ſell, than 
cut 'down timber to ſell ; and the Chancellor ſaid, if he 
was to give any relief, he muſt direCtian ifſue ;. but that 


expence. 5 Bac. Abr, 496. M4SS. Rep. Wilſon v. Bragg. 
SOD 1943S. he dec. 

A bill being brought to redeem a mortgage, on the 
hearing, an account was decreed, and 2407. reported 
due ; to which report the plaintiff had taken exceptions. 
The cauſe thus ſtanding in court, the Lord Keeper, ' on 
a motion, and reading affidavits, that the defendant had 


burnt ſome of the wainſcot and committed waſte, ordered 


the defendant to deliver up poſſeſſion to the plaintiff, who 
was a pauper, giving ſecurity to abide the event of, the 
account. 2 Vern. 392. Hanſon v. Derby, 

A. tenant for life, remainder to truſtees to preſerve &c. 
remainder t&C. the plaintiff in tail, remainder over, with 
power to 4. with conſent of truſtees, to fell timber, and 
the'money ariſing to be veſted in lands, &c. to the ſame 


out conſent of truſtees, who never intermeddled; and A. 


by bill prayed an account and injunRion. The maſter 
of the rolls ſaid, that the timber might be conſidered under 
two denominations, to wit, fuch as were thriving and' not 
fit. to be felled ;' and ſuch as'were unthriving, and what 
a prudent' man and good huſbanf would fell, &c, and 
ordered the maſter to take an account, &c. and the valat 


{of the former, which was waſte, and therefore belongs 


to the plaintiff, who is next in remainder of , the inheri- 
tance, is to go'to the plaintiff, and the value of the other 
is to be laid out according to the fettlement, *&c. but 


as to repairs, the court never” interpoſes in caſe of per- 
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ſhoprick, brought a bill to injoin the digging of . the 


the cauſe was of too frivolous a hature to maintain the 


uſes, &c,” A. ſelled timber to the value of 3000 /. with- 


had ſuffered ſome of the houſes to go out of repair. C.. 
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miſſive waſte, either to prohibit or give ſatisfaQtion,, as 
it does in caſe of wilful waſte ; and where the court have 
jurisdiEtion of the principal, v:z. the prohibiting, it does 
in conſequence give relief for waſte done, either by way 
of account, or for timber felled, or by obliging the party 
to rebuild, &c. as in caſe of houſes, &c, and mention- 
ed Lord Bernard's caſe as to Raby Caſtle. 2 Yern. But 
as to repair?, it was objected, that the plaintiff here had 
no remedy at law by reafon of the mean eſtate for life to 
the truſtees, between plaiatifſ*s remainder in tail, and the 
defendant's eſtate for life, and that therefore equity ought 
to interpoſe, &c, and that it was a point of conſctence. Sed 
non allocatur. 5 Bac. Abr. 496. MASS. Reps Mich, vac. 
1733. Coſilemain ve Lord Craven. 
A lord of a manor may hring a bill for an account of 
ore dug, or timber cut by the defendant's teſtator, Thus, 
A cuſtomary tenant of lands, in which was a copper- 
mine that never had been opened, opened the ſame, and 
dug out and ſoldgreat quantities of ore, and died ; and his 
heir continued digging and difpoling of great quantities 
out of the ſame mine. The lord of the manor brought a 
bi'l in equity againſt the executor and heir, praying an 
account of the ſaid ore ; and alledged that theſe cuſtom- 
ary tenants' were as copyhold tenants, and that the free- 
hold was in'the plaintiff as lord of the manor and owner 
of the ſoil ; and that the manner of paſſing the premiſ- 
ſes, was by ſurrender into the hands of the lord, to the 
uſe of the ſurrendree. It was inſiſted forthe defendants, 
that it did not appear, that the admittance in this cafe 
was to hold ad vluntatem demint ſecundum conſuetudinem, 
7c, without which words, it was inſiſted, that there 
could be no copyhold, as had been adjudged in Lord Ch. 
J. Holt's time. And Lord Chan. Cowper ſaid it would 
be a reproach to equity to ſay, that where a man has 
taken another's property, as ore, or timber, and diſpoſed 
of it in his life-time, and dies, there fhall be no remedy. 
P. Is/ll. Rep. 406. pl. 112. Bijhop of Wincheſter v. Knight. 
Converting a brewhouſe into tenements of a greater 
valuc, is waſtc, notwithſtanding the melioration, by rea- 
ſon of the alteration of the nature of the thing and of the 
evidence ; and ſo reſolved on a trial before Hale, Ch. 
J. and the Jury gave the verdict accordingly, and 100 
marks ſingle damages, which being trebled, amounted to 
2007. which the Chancellos compelled Cole to take, Lev. 
311. Coe v. Green, | | 
Leflee for 500 years, of land of about 2007. a year, 
built ſeveral houſes, and thereby improved the rents from 
2001. a year to 1400/7. a year, and quietly enjoyed the 
ſame for 20 years and more, and then an action of waſte 
was brought for pulling down a brick wall, and cutting 
down ſruit trees, and digging gravel for laying the foun- 
dation of the houſes built on the ſaid ground. He 
brought a bill ſetting forth, that ſuch building could 
not be accounted any waſte, but rather a mehoration and 
zmprovement of the land. The defendant pleaded the 
atute by which proviſion is made for bringing aCtions 
of waſte. But the court over-ruled the plea, and order- 
ed the defendant to anſwer and to ſpeed the cauſe. #72. 
Rep. 135. Wild v. Sir Ed. Stradling. 
_ An under-tenant of a jointreſs commits waſte /par/im, 
fo as at law the eſtate was forfeited, but infilted that he 
had improved the eftate from 40 /. to 601. per annum, 
and offered to take leafe of it at that rent for 50 years, 
and to anſwer the value of the timber on a quantum dam- 
nificatus, Duere. 2 Vern. Rep. 263. pl. 247. Ligo v. 
 Smithand Leigh. | 
| _ One ſeiſed in fee of lands in which there were mines, 
. all of them unopened, by a deed conveyed thoſe lands, 
and all mines, waters, trees, &c. to truſtees and their 
heirs, to the uſe of the grantor for life, (who ſoon after 
died) remainder to the uſe of A. for life, remainder to his 
firſt, &c, ſon in tail male ſucceſhvely, remainder to B. 
for life, remainder to his firſt, &c. ſon in tail male ſuc- 
ceſlively, remainder to his two fiſters C. and D. and the 
heirs of their bodies, remainder to the grantor in fee. 
and B. had no fons, and C. one of the ſiſters died with- 
out iſſue, by which the heir of the grantor, as to one 
moiety of the premiſſes, had the firſt eſtate of inheritance : 
A, having cut down timber and ſold it, and threatened to 


_—_— 


{ open the mines 3 the heir. of the grantor, 


| 


A. | 


' made ſatisfaction in money, to have been ſecured to at- 


| gence as no eſtate : and when the tree is ſevered, the pro- 


in equity. 
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being ſei 

one moiety ut ſupra, by the death of one of Tiled * 
without ifſue, brought his bill for an account of © 
moiety of the timber, and to ſtay 4's opening of a T 
mine : and it was adjudged the right to this timber * 
longs to thoſe, who at the time of its being ſevered from 


the freehold, were ſeiſed of the firſt eſtate of inheritance 
and the property becomes veſted in them. 2 P, Jil, 


240. HWhufield v. Bewit, 

A bill was brought againſt the executors of a jointreſs 
to have a fatisfaction out of affets for permiſlive waſte 
upon the jointure of the teſtatrix, &c, But by Cowper 
J. the bill muſt be diſmiſſed, for here is no covenant that 
the jointreſs ſhall keep the jointure in good repair ; and 
in the common. caſe, without ſome particular circum. | 
ſtances, there 1s no remedy in law or equity for permiſ- 
Gve waſte after the death ef the particular tenant. Ys, 
Abr. tit. /aſle, þ. 523%, cites SS. Rep. 1 Geo, "oy 
Cane, Turner v. C 

It has been ſaid in equity, that remainder-man for life 
ſhall, in waſte, recover damages in proportion to the 
wrong done to the inheritance, and not in proportion 
only to his own eſtate for liſe. 1 Fern. 158. Brown y, 
Brown. 

A. being tenant for ninty-nine years, if he ſhould 
long live, with truſtees to preſerve remainder to his firſt 
and other ſons in tail, remainder to B. in tail. A. and 
' B. before iſſue born of A. fell timber, The eldeſt fon 
of A. afterwards brings his bill, for an account and ſq. 
tisfation of the timber againſt B, Per Lord Chan, 
Plaintiff has no remedy at law either in his own name 
or in the name of his truſtees. 2, if he had not conſented 
to it, ſhould have brought treſpaſs ; for tenant for years 
is conſidered as a fiduciary for remainder-man or his leſ- 
ſor. If 4. had had an eftate for life, and no limitation 
to truſtees, the plaintiff could have had no remedy ; be- 
cauſe tenant for life might have barred, or ſurrendered 
the whole eſtate to the remainder man : but here the 
freehold was in the truſtees ; and the poſſeſſion of leflee 
for years is in law the poſſeſſion of the owner of the free- 
' hold. "The truſtees however would not here have main- 
tained waſte, becauſe the Common Law gave no aCtion 
of waſte, but to the owner of the inheritance; and the 
ſtatute of Glouce/ler gives the writ to the ſame perſon ; 
but the truſtees are in no other condition than remainder- 
man: for life, Truſtees may bring a bill in equity to 
ſtay waſte, before the contingent remainder comes in 
eſſe. If the truſtees had brought ſuch a bill, the court, 
as to trees aCtually cut, would have obliged them to have 


tend the contingent uſes, Where there is tenant for 
life or years ſubjeCt to waſte, and timber is blown down, 
the owner of the firſt remainder in tail veſted, ſhall have 
it; for the Common Law conſiders an eſtate in contin- 


perty veſted in ſomebody. If there be tenant ſor life, 
remainder for life, remainder in fee, remainder-man can 
have no aCtion ſor waſte, becauſe plaintiff muſt recover 
the place waſted, which would be in juſtice to the re- 
mainder over ; but ſuch a remainder-man of the inheri- 
tance after the intervening eſtate may have trover for 
the trees, and if remainder-man for life dies in the lifeof 
remainder- man in fee, he may bring waſte. &5 Bac. 4br. 
498. MASS, Rep. Garth v. Cotton, 26 Geo. 2, 

Though an injunction is a proper remedy, yet it has 
never been determined that a bill for an account cannot be 
maintained afterwards : and though a recovery was ſuffer- 
ed after waſte done, it was to the uſe of plaintiff and his 
heirs, which is no new uſe, and ought aot to bar waſte 
It is true, aCtion of waſte dies with the per- 
ſon, but though waſte will not lie at law, as the perſon 
committing it is dead, yet he may have relicf in this 
court. It has been held in all caſes of fraud, the reme- 
dy never dies with the perſon, but relief may be had 
againſt the executor out of aflets; and this court will 
follow the aflets of the party liable to the demand ; and 
colluſion in this court is the ſame as fraud. Decreed a 
fatizfaQtion to be made to the plaintiff for the value of the 


tiraber, as he is now tenant in fee of the eſtate ; but 
wo 


Fould not give any intereſt, as that would be carrying 
it too far. 5 Bac. Abr. 499, For more learning on 
this ſubjett, | ſee b) Bac. Abr. and 22 Fin. Abr. tit, 


LO | 4 
iaftelbow!, (From the Sax. 7/aſ-heal, i.e. health be 
to you) A large filver cup or bowl, wherein the Saxons, 
at their entertainments, drank: a health to one another, 
in the phraſe of waſs-heal : and this waſtel or waſs-heal 
bowl, was ſet at the upper end of the table in religious 
houſes for the uſe of the abbot, who begun the health 
or poculum charitatis to ſtrangers, or to his fraternity. 
Hence cakes and fine white bread, wbich were uſually 
ſopped in the waſtel-bow], were: called waſtel-bread. 
Matt. Pariſ« 141. ; : | 

UWaftors, Were a kind of thieves ſocalled ; men- 
tioned among robbers, draw latches, &c. Stat. 4 Hen. 4. 


fo 27» ; : | 
Watch and ward. Watching is properly intended of 
the night, and warding for the day time. Dat. c. 104. 
Stat. 13 Ed. 1. cap. 4 The ſtatute of Winche/ter 
enaQs, that © In great walled towns, gates ſhall be ſhut 
from ſun-ſet to ſun-riſe, and no perſon ſhall lodge in the 
ſuburbs ſrom nine of the clock until day unleſs, his hoſt 
will anſwer for him; and the bailiffs of the towns, 
every week or fifteenth day, ſhall make inquiry of all per- 
ſons lodged in the ſuburbs, or out parts of the town ; 
and ſhall call to account thoſe vvho have lodged or re- 
ceived ſtrangers or ſuſpicious perſons ; and a watch ſhall 
be kept yearly from the feaſt of . Aſcenſion to St. Michael 
in manner following, viz. in eviry city ſix men ſhall 
keep at every gate; every borough ſhall have twelve, and 
every town fix or four watchmen, according to the number 
of inhabitants, who ſhall watch from ſun-ſet to ſun-riſe ; 
and every ſtranger paſſing by them ſhall be arreſted till 
morning, and if he do not appear to be a ſuſpicious per- 
ſon, he ſhall be diſcharged ; otherwiſe he ſhall be deli- 
'vered to the ſheriff, who ſhall keep him till he is duly 
acquitted : and where any perſon wrli not obey the ar- 
reſt, he ſhall be followed with hue and cry by all the 
town, and the towns near ; and fo hue and cry ſhall be 
made from town to town, until he be taken and delivered 
to the ſheriff as aforeſaid.” DNS RE 
- In falſe impriſonment the defendant juſtified that he 
was conſtable of B. and that he appointed the plaintiff to 
watch there, and becauſe he refuſed he put him in the 
Rocks. And upon this it was demurred, 1ſt, Becauſe 
the defendant did not ſhew that the plaintiff was an in- 
habitant there ; and that he cannot appoint a ſtranger to 
watch, neither by this ſtatute nor the ſtatute of 5 H. 4. 
cap. 3. 2dly, It was moved that the conſtable cannot 
impriſon one for refuſing to watch, but muſt complain 
to a Juſtice of the Peace, and he may inflict puniſhment 
upon the refuſers. 3dly, "That he ought to ſhew it was 
the plaintiff's turn to watch. The court held, that for the 
firſt cauſe clearly, the plea is not good ; but for the ſe- 


cond, Wray held, that the conſtable might impriſon one | 


for refuſing to watch. Gawdy contra ; and for the firſt 
cauſe it was adjudged for the plaintiff. Cro. Eliz. 204. 
pl. 37. Mich. 32 & 33 Eliz. in B. R. Siretton v. 


Brown. 


Mr. Serjeant Hawkins ſays, 2 Hawk. P. C. 80. cap. | 


13: . 4- That it has been reſolved, that a ſtranger, 
who is not an inhabitant of a town, cannot be compelled, 
by virtue of the ſtatute of Yinche/ter, to keep watch in 
It ; but ſays, it ſeemed to be agreed, that every inhabitant 


is bound to keep it in his turn, or to find another ſuffi- | 


cient perſon to keep it for him : from whence it follows, 
that he is indiCtable for a refuſal, but it is not agreed that 
he may be committed. by the conſtable till he conſent to 
do his duty. Wi Bs : 

S. was indicted for that he, on the 19th of Pune, &c, 
and before, being an inhabitant, was ſummoned to 
watch with B, a conſtable, but made default. Excep- 
tions were taken, firſt, becauſe it does not ſay that he 
continued to be ſo. Secondly, That notice was given 
| him to watch within the pariſh. Thicdly,' Becauſe it 
was that he did not watch with B. a conſtable ; whereas 
he- ſhould have ſaid that he 'did not watch at all ; for 


pollibly he might watch the ſame "_” with another | 
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| conſtable, Tt was anſwered, that this indi; 
founded at Common Law, and not upon the ſatute « 
Winton. And as to the ſecond, there may be an axir= 
parochial place where the conſtable is to watch. But 
nothing was ſaid to the third exception. The court bid 
them plead to the indictment ; for they could not quaſh 
it. 5 Mod. 395, Paſch. xo W. 3. B, R. The King v. 
Stainford, | 


* or the watch in London, ſee Stat. Civ. Lond. 1 3 Ed. 
I. /t. 5 


Juſtices of Peace ſhall have power to puni - 
ders, 2 Eg. 3.c. 6. vi OY OR 

Commiſſioners to apprehend malefaftors and ſuſpe&ted 
perſons, 10 Ed. 3./2.%. co 3. Art. 1. &c. 

Petty watch kept on the coaſts, Ed. 3 pn bus 
; Watch ſhall be kept on the coaſts as formerly, 5 H. 

» Co Jo 

Perſons aggrieved by aſſeſſments, for ' watch and 

ward may appeal to the Mayor, &c. 11 Geo. 1. c. 18, 


atches, made by artificers, are to have the makers 
names, Oc. under the penalty of 20/7. Stat. 9 & 10 H#, 
3- c. 28, See Clocks and UUatches, | 
(Uater, In which are included navigable rivers and 
organ for the ſtatutes relating thereto, ſee PRi- 


ing of ſhips. Alſo in London, there is a water-bailiff 
who hath the ſuperviſing and ſearching of fiſh brought 
thither ; and the gathering of the toll ariſing from the 
Thames; and he attends on the Lord Mayor, having the 
principal care of marſhalling the gueſts at his table, and 
arreſts men for debt, or other perſonal or criminal mat- 
ters upon the river Thames. 28 H.6. c. 5. 

Water-courſe, A water-courſe does not begin by 
preſcription, nor yet by aſſent, but begins ex jure nature, 
having taken this courſe naturally, and cannot be avert- 
- Per Whitlock J. 3 Bul/t, 340. in caſe of Surry v. 

1ggott. | 5 

it one had ancient ponds which were repleniſhed by 


if any prejudice accrue by it to another, Per. Cur, H. 
32. Mich. 3 Car. B. R. Duncomb v. Randall. "= 

In caſe the plaintiff declared, that the 1ſt of May r 
IF. & M. he was poſſeſſed of a houſe from which a courſe 


debuit & debit, &c. The court gave judgment for the 
plaintiff ; but an exception being taken, becauſe he does 
not ſay that the water ever ran from the houſe, or that 
he was poſſeſſed of it, but only that debuiz, the court or- 
dered it to be put into the paper again ;z & adviſare vult ; 


' and afterwards this being a poſſeſlory aCtion, it was ruled 


to be well enough. Skin 316. Paſch, 4 HW. &-M. in B. 
R. Jackſon v. Savage. oy | 

In caſe the plaintiff declared, that he was poſleſſed of 
an ancient meſſuage in Com. S. and that a certain water- 
| courſe at D. currere debuit '& adhuc debet in quendam fon- 
tem, and as often as the well overflowed run into the 


dant dug the ground ſo near the wall, and placed a ciſ- 
tern there, ſo that the water was diverted and did not 
overflow from ſuch a day, whereby the plaintiff, loſt his 
neceſſary water. After verdict for the plaintiff it was 
moved, 1ſt, That there was no terminus a quo. 2dly, 
That it is not averred that it uſed to overflow. 3dly, Net- 


that it is not neceſlary to alledge a terminus a guo, and 
that the other informalities are cured by verdict ; and 
judgment for. the plaintiff, Comb. 231. Mich. 5 WW. & 
7. in B. R. Pruckman v. Trip. Skin. 389. pl. 25. S. 
C. accordingly ; and as to the firſt objetion of the want 
of a terminus a quo it is not neceſſary in this caſe, he hav- 
ing ſhewn, that the ſtream was uſed to run to the well, 
and he having diverted it when it was at the well, this is 
a tort, and it is not material from whence it comes; to 
which it was ſaid at the bar, that the terminus was ne- 
ceflary, otherwiſe the jury could not know that there 
was ſuch a current, if it be not ſhewn ; but per Cur. 


This ought to bave been in proof, but it is net — 
| '. aftep 


Water-bailiff, An officer in port towns, for ſearch- - 


channels out of a river, he cannot change the channels 


of water per & trans, the garden of the defendant currere 


plaintiff's houſe for his neceſſary uſe, and that the defen- 


ther is there a ſufficient diverſion alleged ; but reſolved 
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aſter a verdict. And as to the 2d it was held, that co7- 
ſuevit & debuit is ſufficient ; and as to the 3d, that no aQt 
of diverſion is alledged, for it is not ſufficient to fay that 
he had diverted the current, but he ought to ſhew an 
at which was the cauſe of the diverfion, which the 
court might adjudge a ſufficient cauſe ; ſed non aliocatur z 
and after it was adjudged for the plaintiff, and that the 
count was good after a verdict, though it might have been 
in a better manner ; for it was not alleged, that the 
water had uſed to run from the well'to his houſe fo cer- 
tainly as it might have been ; but all theſe things ſhall 
be intended to he proved upon evidence, and fo aided 
by the verdict. Skin. 389. pl. 25. Mich. 5 IF, & IM. 
in B. R. Prickman v. Tripp. | 
In caſe ſor diverting a water-courſe which the plaintiff 
had-to a mill, he counted tBat the defendant intending 
to deprive him of the profit of the ſaid mill did divert the 
water @b antiquo curſu ſus, per quod he could not molare 1o 
faſt, &c. aſter verdict it was moved, that he did not ſay, 
that he diverted the water from the mill, but- from its 
ancient courſe, per gued, &c. and that molare was inſen- 
fible ; but the plaintiff had his judgment ; and they held, 
that the word /m9/are) being inlenfible, no damages could 
b2 given for it, and that the declaration had been good if 
that part had been leſt out. 5 1724. 206. Paſch. 8 JL 3. 
B. &. Richards v. [Jill. See 22 Vin. Abr. 525—528. 
Wiater-gage, A fea wall or bank, to reſtrain the cur- 
rent and overflowing of the water: and it Ggnifies an 1n- 
itrument to guage or meaſure the quantity or deepnels 
of any waters. 
 UWater-gang, (water-gangium) is a Saxou word for a 
trench or courſe to carry a {ſtream of water ; ſuch as are 
commonly made to- Crain out of - marſhes. Ordzn, 
Aarfic. de Remn. Chart. H. 3. | 
WWater-gavc!, was arent paid for fiſhing in, or other 
benefit received from ſuch river. Chart. 15. H. 3. 
UWatec-meaſure, is greater than //nchefler meaſure, 
and uſed for fſclling of coals in the poo], &c. mentioned 
in /tat. 22 Car. 2. OE IEI 
WWotermen, the fares of London watermen limited, 
6-H. :$- 7c 9« | 
| Regulations of the watermen upon the Thames, 2 Ph. 
& Mar, c. 16. = | 
Penalty on watermen abſconding in the preſs by com- 
miſhon for the King's' ſea ſervice, 2 & 2 P.& MM. c. 16. 
Mariners licenſed by the 'Trinity-houſe may ply as 
watermen upon the Thames, 8 £l. c. 13. /-.5. 
What apprentices watermen may take, 1 "Fac. 1. c. 16. 
4 Ann. c. 13. fe 1. 2 Geo. 2. c. 206. IN | 
For the government of the watermen and lightermens 
company, 11& 12 W. 3.c. 21. 2 Geo. 2. c. 26. /. 5. 


- Rules for ſtationiag ferries on Sundays, 11 & 12 77, 3.| 


£21k 1 
Court of aldermen may amend the bye-laws of the 

- watermens Company, 4 Ann. cl 13s /« 2. 

_ Watermen ſummoned by the rulers of the company, 
to ſerve on board the fleet, and not appearing, to be dif- 
abled, &c. 4 Ann. c. 19./. 18, | 

Watermen not to take apprentices, without regiſtering 
their habitations, 2 Geo. 2.c. 26, 10 Geo. 2. c. ZI. /. 5. 


n 


Owners of Keys may uſe their craft, 2 Geo. 2. c. 26. 


Ky 3 
f Kingflon ferry-boats, &c. exempted from the rule of 
the watermens. Company, 4 (eo. 2. Cl 24. es 

Not to take apprentices under fourteen years of age, 10 
Geo. 2. c. 31. | By 

Number of paſſengers limited, 10 Geo. 2. c. 31. /. 8. 

If they exczed the number, and any paſlenger be 
diowned, felony, 10 Geo. 2. c. 3I. /. 8. 

A tide bell ro be rung at Graveſend and Billing ſgate, 
10 Geo. 2.. 31. /o 12. | OG 

ULatec-orucal. Our ignorant | and ſuperſtitious an- 
ceſtors had a cuſtomary way of purgation, which , they. 
called Fudicium Dei, believing it to be the interpolition 
of divine providence, or as it were the immediate judg- 
ment and deciſion of God himſelf. "This was commonly 
by fire ordeal, or by water-ordeal, and this latter was 


WE A. 
either by hot! water, or . by cold water, The 
by hot water was for the party accuſed to thruſt his hang 
or feet into ſcalding water, on Prefumption that his bo 
cence would receive no harm. That by cold water, w 4 
for the defendant to be caſt into' a pond or river, (as they 
now pretend to try witches) whether he would fink or 
ſwim. 'The fire-ordeal was for freemen, and perſons of 
better condition ; the water-ordeal for churls, bond-mey 
and other ruſticks, as Glanvill reports——[n tal; eaſu 
tenctur ſe purgare 1s qui accuſatur per Nei juditium, ſeilicet 
per ferrum calidum vel per aquam pre diverſitate conditicnis 
hominum, ſcilicet, per ferrum calidum fi fit hama liber per 
aquam fi fuerit ruſlicus, Cowell, edit. 1727. ; 
Watimg-ſtreer, is one of thoſe four ways which the 
Romans are ſaid to have made here, and called them Cn. 
fulares, Pretorias, Milutares & Publicas, This flreet 
is otherwiſe called I/erlam-/lreet, Et flrata quam filii 
IFethe regis ab oriental: mariwuſque ad occidentale per Angliam 
flraverunt. R. Hov. f. 248. a..n. 10. This feet leads 
irom Dover to London, St. Alban's, Dunſtable, Towerceſter, 
Ather/iin, and the Severn, near the I/rehin in Shropſhire, 
extending utfelf to Angle/cy in I/ales. Anno 39 El. c, . 
The ſecond is called [kenild-ftreet, ſo called ab Icenis. © 
ſtretching from Southampton over the river 1/is, at News 
briige.; thence by Cambden and Litchfpeld ; then it paſſeth 
the river Derwent by. Derby, fo to; Bolſover caſtle, and 
ends at Tinmouth, 'The third was called The Foſe, be- 
cauſe in ſome places it was never: perfected, but lies as a _ 
large ditch, leading from Cornwall through Devonſhire 
by Tetbury near Stow in the H/uds, and beſides Cruentry 
to Leiceſter, Newark, and ſo to Lincln. The fourth was 
called Ermine or Erminage-ſireet, beginning at St. David's 
in 1/7 Wales, and going to Szuthampton. See the laws of 
Edward the Confeſſor, whereby theſe four public ways 
had the privilege of Pax Regis. See Hellingſhed's Chron. 
vel. 1, cap. 19. and Henry of Huntington, lib. 1. in prin- 
cipio,, And in Leg. I/ll..1. c. 39. there are three ways 
mentioned ; but kentlZ-Areet is omitted, which was call- 
ed /kniid from the [cent, and freat, which ſignifies a way, 
See an old, deſcription of theſe ways, made by Rebert of 
Glouceſter. Dug. Antiq. of. Varw. p. 6. Cowell, edit, 
1727. | Ca veyih | 
WTaverſon, ſuch goods as after ſhipwreck do appear 
ſwimming on the waves. Cowell, edit, 1727, See 
Wreck. TOY 
Car-chandlere, the prices of their, wares limited, 11 
| Hen, 6. c. 12. Wax ſhall be truly wrought and mark- 
| ed, and penalty of mixing roſin with wax, 23 £12. c. 
' 8, Penalty ot 57, or pillory on counterfeiting marks, 
23 El, c. 8. ſet. 6, : Wax imported, to what duty liable, 
4H. & Me 6 Sole oh wn : ons be 
Wlarltot or UWarſcpt, (Ceragium, ) This was anciently 
paid thrice a year towards the charge of candles in 
churches. Tributum guad in ecelefits pendebatur ad ſubmi- 


Purgation 


. 


nijlratienem cere & luminarium, ; Spelm. re fl 
 _CUap, (via) a paſſage, {t ect, or road. : Litt, And 
; where a man has a way BET: cloſe, he cannat go further 
without preſcription,; but it. is held,'if he:go to a mill or. 
bridge, it may be otherwiſe. 1 Lord Raym. 75, See 
 Bi1h way. & DS MW Jen LE 

UWcatd, or Wold, ip the beginning of names of-places, 
fgnihies a fityation near a wood, from; the Sax., 1/eald, i.e. 
a wood: and, the woody parts of the counties,of Kent and 
Suſſex, are called the Wat, though miſpriated //i/aes, 
in-the Natiics 14G: $66 000 ron ford eres fu 

Wecalreaf, (from the' Sax. 17al, i. ,e. firages, and 
reaf,, ſpoliatio) is the robbing of a dead man in his grave. 
Leg. Ethilrid. ca. 21.50. | 

Clear, (wera) a great dam acroſs a river, accommo- 
dated for the taking of fiſh, or to convey a ſtream to a 
mall. Cowell, edit, 1727, _ TY | 
Wears ſhall be put, down, 47. C.g H. 3. c. 23. 25 
Ed. 3... 4+ Co4«.. 45 £4, 3s & 2.1 21. R266. 19- 1: 
24. 33-3 266 £6 de: be | 

Commillions ſhall be awarded to keep the waters and 
great rivers, and to correct delaults, x 47. 4. 6 12» 4 


— — 


IT. 4.11, 4 IN ee Fo | | | 
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W-.E 3-1 
| | | 
To put down wears in the Thames, out of the liberties 
: London, 2 H. 6.c. 9. in S:uthampton harbour, 11 HH. 7 
. 14 & 15 H. 8. c. 13. 
The penalty of not reforming wears, 12 Ed, 4. c. 7. 
Shall not be erected along the coaſt or near a harbour, 
AC. Jo» C+ L 2; | | | | 
" "he new wear On the Exe, near Exeter, ſhall be conti- 
nued, 7 Jac. I. Cc. I9. 
Regulations of wears, upon the Thames, 6 & 9 IP. 3. 
& 16. 


Owners of ancient wears may repair them, 1 Geo, 1. | 


c. 18. /. 18. | ES) EE 
aUeanecs, regulations of the trade of woollen weav- 
ing, 29 3P. & 72. c. 11. Repeal of a clauſe prohibit- 
ing weavers out of corporate towns to take apprentices, 
ew. & 1.c. 9. Sce (Qoollen Wanvſacture, 
Ucovcoty, the cuſtomary. ſervice which inferior te- 
nants paid to their lord in cutting down their corn, or 
doing other harveſt duties. From the: Sax. ed, a cove- 
nant or agreement, (whence to wed, wedding, a wedded 
hafband, a Tveeded bondſlave, &c.) and Biddan, to pray 
or deſire, and ri/ppan, ito reap or mow. As if a covenant 
of the tenant to reap for the lord at the time of his bid- 
ding'or commanding. Parcch, Auttg. 401. Cowell, edit, 
1727+ | | 
neigh, or Ulen, (//a7a,) Is a weight of cheeſe or 
wool, containing .two hundred fifty-ſix pounds of avair- 
dipals. A weigh of barley or malt 13 fix quarters, or 
forty-<ight buſhels. A weigh of cheele in E/ſex is three 
hundred pounds. Et decimam caſe; fur de Heiting, preter 
unam peifam gue pertinet ad ecclefiam de A, Mon. Angl. 
3 Par. f. 89, b. Where Leiſa ſeems to be uſed for a 
wweith, Coke's 12 Rep. fol. 17. mentions eighty weighs 
of bay-ſait.. Cowell, edit. 1727. | 
TOLEL;tS, pornderas There are two ſorts of them in 
uſe with. us ;, the one called zroy-werzht, having - twelve 
ounces in the pound, by which pearl, precious ſtones, 
_ eleQtaries, and medicinal things, gold, flver, and brede, 
are weighed. "The othes is termed Averdupois, and con- 
tains ſixteen ounces in the pound, by which all other 
things are waghed that, pals by weight. Geo, Agricola, in 
' his learned treatife De Ponderibus & Menſuris, p. 399, 
.terms the pound of twelve ounces. L:bram medicam, and 
the other of ſixteen ounces Libram civilem, ſaying thus of 
them both, /Jeatca & civilis libra numero non gravitale 
unciarum Uifferuat. The ſecond ſeems ſo to be termed, 
\ by reaſon of the more full werght. But by theſe words 
Aoer du'ptis are ſometimes ſignified ſuch merchandize as 
are bought and ſold by this kind of weights, The firſt 
Ratute of 174, made g E. 3. in Porem. 27 E, 3.fl. 2. 
<& 10. and 24, H.$.c. 13. . See Skene de Verbor. fegnife 
verb. Serplathe, All our weights and meaſures have their 
firſt compoſition from the penny-ſterling, which ovght 
to weigh thirty-two wheat corns of a middle ſort ; twen- 
ty of which pence: make an ounce, and twelve ſuch 
ounces a pound; but fiſteen ounces make the merchant's 
pound. Fleta, lib; 2. cap.. 12. which, though an ounce 
I:(s, ſhould probably be all one in ſignification with aver: 
dupo1s ;.and the other pound, called by Fleta irone-weight, 
plainly appears to be the ſame with what we now call 
troy-werght. Comucll, edit. 1727. 


out the rcalm, 1. C.'g H. 3. c. 35. 14 Ed. 3. ft. x. 
& 12.. 25 £4. 3. /1.' 5. 10. 27 Ed. 3. ft. 2. oe 1 
$3 2M $3 0. IC 2, te £6. 4 £66.50) 
'S - 8 el 
_ Car. 2.c.8. ' | | 

Exceptin Lancaſhire, 13 R. 2. /0. 1. 9. 

The affiſe of ancient weights, a//i/a pan. &c. SI. 
ft. 1. Compoſ. de ponder. 31 Ed. 1. 62:1 


' ' 


l. 3. 
H 


' *Staridarits of mieafures ſhall be ſent in braſs' to the 
counties, 14 Ed. 3. /t. 1. 12. 34 £4. 3+ c. 6. 7 H. 


. 


Jo Cr 4 | L 
— Adﬀack of wool t& weigh twenty-ſix ſtone, each ſtone 
fourtgen pound, 14 Ed. 3. /}. 1.21.13 R. 2h. 1, c. 9. 


Vor, Il, Ny 135. 


Examination of 'weights to be made, Fudic. filler. 51 | 


2553s; | 
fler, 27, El. printed in 1713. 


—_— — 
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Commiifons for efſaying weights and meaſur 
hibited, 18 Zd. 3./2. Wk rb # TOE. 

Aunſel-weight put out, 25 Ed. 3. fl. 5. 9.27 Ed, 

Rt«.2. & T0. 34 Ld 3» 6-5... | 

Balances and weights for wool to be ſent to the ſhe-= 
ritfs, 31 Ed. 3 fe IJ. Co 2, 

Every town to have a common balance, 8 7. 6. c. 5, 
11-27; 6.8 | 

And to have ſtandards of weights and meaſures, 7 H: 
7-6 44H A. 95:6..4- 12H. Je $5 

Penalty of pillory, &c. on offenders, 11 . 7. c. 4. 

Who thall ſeal meaſures, where there is no clerk of 
the market, 22 & 23 Car. 2. c. 12./. 4. 

Weights and meaſures to be marked, 31 Geo. 2. c, I7. 


/- 9: vee ZMeaſure, and 22 Vin. Abr. 533. 


Weights of Auncel7 mentioned in ſtat. 14 Ed. 3. ft. 
1. 12, , See Aunrel-wetght. 


UWhrcnd, Wendus, (i. e. perambulatio, from the Sax. 


wendham ) Hignihes a certain quantity or circuit of ground. 


Rental. Regal. Maner. de Iye, pag. 31. | | 
Were, (Sax. wera,) Is the ſum paid in ancient time 
for killing a man, when ſuch crimes were puniſhed with 
pecuniary mulcts, not death z or it is pretium redemptio= 
uis of, the offenders Leg. Ed. Conf. cap. 11. 
W:relava, (from the Sax, were, i. e. pretium capitis 


himints occi/i, and ladian, purgare) Was where a man was 


flaing. and: the price at which he was valued not paid to 
his relations; but the party deried the faCt ; when he was 
to purge himſelf by the oaths of ſeveral perſons, accord- 
ing to his degree and quality, which was called werelada. 
Lee. H.-1.c.12« 

Wlergeld, (wergeldus,) the price of homicide ; paid 
partly, to the King for the loſs of a ſubje&, partly to. the 
lord whoſe vaſlal he was, and partly to the next of kin 
of the perſon flain. LCL. FH. 1. h | 

Weji-Saronlage, Was the law of the J/e/i-Saxons; 
See *rcrcheniage. | 

Ureftmmnfier, Wefmenafterium, was the ancient ſeat 
of our Kings, and is. now the well-known place where 
the High Court of Parliament, and Courts of Judicature 
fit, It had great privileges granted by Pope Nicholas ; 
among others, ut amplins in perpetuum Regie conſlitutionis 
locus fit. atque repos/itorum regalium inſigntum. Ep. ejus ad. 
div. Edovard. Tom. 3+ B. f, 1228. See Clty, and 4 Inft. 


Lules ſor government of the twelve wards in Heftmmn- 


The inhabitants of /Ye/tminfler excuſed from ſerving 
on-jurics for Middleſex, 57 & 6 W. 3. c. 32. [. 9. 

A new place appointed for //2/iminfler market, 23 G. 
2. C. I4. | | 

For building a ſquare in Dean's yard, 28 G. 2.c. 54. 

Eighty conſtables to be appointed yearly in HYeſtmin- 


\/ler, 29 G. 2. 6 25- 


to be widened, 29 G. 2. c. 38. 


11 Hf. 7.c. 4. 16 Car. 1,6. 19.  22|- 


| C97 i= 29 G. 2.c. 26. fe 4. 
"There ſhall he but one meaſure and weight through- | 


Penalties on perſons refuſing the office of leet jurymen 
or conſtables in /:/tmin/ter, 29 G. 2.c. 25s fe 4& 5. 
High conſtable not to be continued longer than three 
years, 29 Geo. 2... 2G. ſeg. | 
Perſons may act as commiſſioners of the land-tax in 
Fe{tminfter, who. ,haye leaſehold eſtates of 20/. per ann. 
The way from Charing-creſs to the houſe of. parliament 
For enabling the dean and chapter of 7/:/tminfler to 
grant a.long leaſe, 29 G. 2. c. 26. 
| For re-building the terrace and water-gate at 
Buildings, 29 G. 2. c. 90. 
For widening the ſtreet 
Garden, 30 G. 2.c. 34 - 
(Uettmony and, Yjeland, Fiſhing veſſels not to pro- 
ceed thither till the'xoth of Afarch,. 15 Car. 2. c. 15. 
. Whales, Whale-bone, Fins, Oil, and Blubber, The 
King's prerogative in whales, "7 Ed. 2. ſt. I. Cc. 11, 
Whale-fins, bones, oil, or blubber, where to pay 
double aliens cuſtom, 12 Car. 2. c. 18. /. 5, 
Duty on whale-fins, 9g & 10 W..3.c. 45, 1069 11 
IW. Zo Ce 21. /þ. 3l. 9 Ann, C+ 21s /. I, TIS ate 
K Plan- 


Virks - 
from Cickſpur-ſtreet to Spring - 


9 


W---1::© 


| Plantation whale-fins to pay as Greenland, 10 & 11 
W..3.c 2c Its | 
____ Whale-fins, &c: imported by the Greenland company 

not charged, 10 & 117, + c. 25.17. 5 G. 2. c. 28. 
| Foreign cut whale-bone prohibited, 9 & 10 17; 3. 
ce: 2% /. 12. 4 Atn.c. 12./. 6, 

Penalty on maſters of ſhips importing foreign cut 
whale-bone, 4 Ann. c. 12: /. 6. 
' Encouragement of the whale-fiſhery in the gulph, &c, 
of St: Laurence, and on the coafts in America, 4 G. 2.c, 
29. 
CULarf, (wharfa,) Is a broad plain place near a creek 
or bith of the water, to lay wares on, that are brought 
to or from the water, 12 Care 24 c. 4; © 

Uyarfage, (wharfagium,) Is money paid for landing 
wares at a wharf, or for ſhipping or taking goods into a 
boat or barge from thence. It is mentioned in ſtat. 17 
t1. 8: c: 26, and 22 Car. 2. c 11, &c. 

UI harfinger, Is he that owns or keeps a wharf, or 
haih the overſight or management of it, Stat. 7 E.6, 7. 
12 Gar. c. 4. and 22 Carc-2.c. 11. | 


UClheclage, { Rotagium,) Tributum efl quod rotathm no- | 


mine penditur z hee efts pro plaufiris & cars tranſeurttibus; 
Spelm. ng : | | 
*Whcrlicotes, The ancient Zng/:/þ open chariots that 
were uſed. by perſons of quality; before the invention of 
eoaches, See Stowe's Stirvey of London, p. 70. | 
__ Uhintard, A ſword ſo called ; from the Sax. winkam, 
3. &; to get, and are, honour ; becauſe honour is acquired 
by the ſword, Cowell, edit. 1727. | | 
Uiyite alhes, Perſons conveying white aſhes beyond 
fea, what to forfeit, 2 & 3 £2. 6. c: 26. Pearl aſhes 
may be imported from Germany: 10& 11 7. 3. c. 21; 
ect. JO. 
d UWlinitchart-ſiſver, (Candid: cervi argentum,) Is a mulct 
Paid into the Exchequer out of certain lands in or near 
the foreſt of J/hitheart, which hath continued from 
Henry the Third's time, who impoſed it upon Thomas de 
la Linde, for killing a moſt beautifu} white hart, which 
that King before had purpoſely ſpared in huntings Camd, 
Hrit. pe 150. | i 
White-meats, Milk, butter, cheeſe, eggs, and any 
compoſition of them, which in time of ſuperſtition were 


forbid in Lent, as well as fleſh, till King Henry the} 


£ighth publiſhed a proclamation to allow the eating of 
white-meats in Lent, Anno Reg. 34.1543. Cowell, edit. 
1727, . nee o ; 
"Wyiterent, Is a duty or refit of eight-pence, payable 
by every tinner in the county of Devon to the Duke of 
Cornwall, See Quitrent. rr | 
_ Uhite-ſpurs,, A ſort of Efquires ſo called, See 
Eiguice. —_ p | 
UUlhyitſuntide, So called, becaufe thoſe who were 
newly baptized came to the church betweeti Zafter and 
Pentecoſt in white garments, Cowell, edit. 1727. 
UWyition-farthings, mentioned in letters patent of 
King Hen. 8, to the dean of H/orcefler. See Pente- 
:0ftals: | | 
JUhite-ftraits, A kind of coarſe cloth in Devan/hire, 
about a yard and half a quarter broad; raw, mentioned 
in tat. 5 Hi 8; c; 2. . | 
Warr, A place on the ſea-ſhore, or on the bank of a 
river. 1 Int, 4. b. But it more properly Gghiftes, in 
the Saxn, a ſtreet, a village, or dwelling-place ; alſo a 
caſtle, ſee UIyke, It is often in the Saxon language made 
a termination to the name of a town which had a com- 
plete name without it ; as Lungden-wic, that is, London 
town, which ſignifies no more than -Londn; as in the 
Saxon Annals it is mentioned, that King Athelbert made 
Mellitus biſhop of Lunden wic. So Ipſwich is written in 
ſome old charters Villa de Gippo, and ſometimes Yll de 
Gippo wico; which is no variance, but the ſame thing : 
for Gipps is the complete name, and Gifpi-wic is Gipps- 
16wn, Cowell, edit. 1727. IS: | 
Wiica, A country houſe or farm; and there ate many 
ſuch houſes called the w!4z, and the wicke Cowell, edit. 
1727 | | 


by 


teltate,  Shep. Abre part 4, Voc. Telament, 


<W--14 
WUWhchenerif; Witcheraft. 
laws of King Canute, c 27. | 
Uidow of the King, (Yidua Regis 
after her huſband” 
rite, was forced to recover her dower by the writ 4- 


The word occurs in the 


| ) Was ſhe th; 
s death, being the King's tenant in 
aff:gnanda, and could not marr & 
confefit: Stauhdf. Prereg. tap. 4. See the ſtatut 
Prerog. anno 17 fd. 2. Mog. Chart. cap, 5. _—_— 
' Hl. 8. cap. 46: See F. N. B. f. 263. | ot 
UWinowhood, (/7duitas,) The ſtate and condition of 
a to/d1w. Scrant quod ego Margeria gue fui uxar R. Smith 
de Birchore (com. Heref.) i viduitate & in legitimg 
teſlate mea, remifi, relaxavi, &c, Dat, 


* Dominica in f#/t,”- nattivitatis Johannis 


y again without the Kj 


; [ oy 
apud Birchore " 
Baptiſt, azz 9 


[(CUUTA (Uxor). After martiage, all the will of the 
wife, in judgment of the Iaw, 1s ſubje& to the will of 
'the butband; and it is commonly ſaid, a feme covert 
hath no will, /?d fulget radiis mariti, Co. 4 Rep. Fu. 
and Hembling's caſe. See Perkins, fol. 2, 3,4. Plug. 
' Comment. 334. Bret and Rigdon's caſe. Diftor and Sty. 
dent, fol. 13. and 4 H. 6. 31. See Baron and Feme. 

Uhigreve, A Saxon word, derived from Wig, Or wic 
which ſignifies /z/vam, and greve, prepeſitns, and denotes 
the overſeer of a wood, according to Spelman: but wi, 
in Saxon, more truly ſignifies via, and fo it may Hoe 
properly intend an overſeer of the highways. Cme!! 
edit. 1727. EY | 

Wild fowl, The 'taking of pheaſants and partridges 
with nets on the ground of another, prohibited, 11 A, q, 
6 T5. | 

Taking the eggs of falcons and ſwans prohibited, 11 
Fr ENGL | 
7 The taking of young herons prohibited, 19 Z. 7, 
ce 1x. | 

Killing wild fowl in Pune and Fuly prohibited, 2 

F1.8. c. 11. repealed, 3 7 Ed, 6. Ny s | £ : 

Taking their eggs prohibited, 25 H. 8. c. 11./. 4, 
4 (BE '6:n 5: fm EI ; | 
' Buying and ſelling pheafants and partridges (except 
' by the officers of the houſhold) prohibited, 32 H, 8. 
c. 8. | 

Taking the eggs or birds of hawks, made felony, 32 
FH. 3-6 10: OT EST TON | | 

The ducks, &c. between the firſt of July and firſt of 
| September, prohibited, 9 Arn. c. 25. /. 4. 

The time enlarged between 1ſt Fune and 11t Ofber, 
10.Geo. 2. c. 32. /. 10. See Game. : 
Tull, of Laft Will and Teſtament, /t4/amentum, ulli- 
ma voluntas.) A teſtament is a juſt and complete declara- 
tion or ſentence of a man's mind, or laſt will, of what 
he would have to be done with his eſtate after his death. 
Or, according to fome, a will is a declaration of the 
mind, either by word or writing, in diſpoſing of an el- 
tate, and to take - place after the death of the teſtator. 
Terms de Ley, vac. Teſlament. Swinb. part 1. [. 2 & 4 
Shep, Abrs part 4. voc. Teflament. Carth, 38. Luv. 

Lib. = 

It is in Latin called teflamentum, i. e. teflatio mentir, 
the witneſs of a man's mind ; and to deviſe by teſtament, 
is to ſpeak by a man's will, what his mind is to have 
done after his death : and it is ſometimes called a wil}, 
or laſt will, for theſe words are ſynonyma, and are pro- 
miiſcuouſly uſed in our law ; however, by the Civil Law, 
it is only faid to be a teſtament when there is an ext- | 
cutor made and named in it; and when there is nong, 
it is but a codicil only: for a codicil is the ſame that 3 
teſtament is, excepting that it is without an executor ; 
and a man can make but one teſtament that can take et- 
feft, but he may make as many codicils as he will. 
ibid. 1 1nft. 111. Swinb. part 1. /. 5. Tr 

And by the Common Law, where lands or tenements 
are deviſed in writing, although there | be np executors 
named, yet that is properly called a Iaft will ; and where 
it doth concern chattels only, a teſtament. 1 11/7, 117: 

He who makes the teſtament, is called the teſtato*3 
and when a nan dies without a will, 'he'is ſaid to dig 11 


J 
| 


——_— ——— 


A tellz- 


tament 15. 


A teftamentary ſchedule without witneſſes, or an cxe- 
eutor, has 'beeni declared, a Wills 2 Ld; Ray, 1282. 
Powell, v. Beresford. NT TE Is 
| There are are two forts of. wills or teſtaments : firſt, in 


' yriting 4 which is, where the mind of the teſtatory in his 


life-time; by himſelf, or ſome other by his appointment, 


- js piit int writihg: or, ſecondly, by word, or without 


writinzz which is, where a man is ſick; and for fear 
that death, or want of memory or ſpeech, ſhould ſur- 
priſe him, that he ſhould be prevented, if he ſtaid the 


writing of his teſtament, deſres bis neighbours and- 


friends to bear witneſs of his Jaſt will, and then declares 
the ſame preſently, by word, before them : ang this is 
called a nuncupative or nyncupitory will or teſtament ; 
and this beinjz after the death proved by the witneſles, and 
put in writing by the ordinary, is of as great force for 
any other thing, but lind, as when at the firſt in the 


life of the teftator it is put in writing, 1 Zap, ts Perk. 


f- 470: Iloed, part Te 187. 


A cogicil js allo ih writing or by word, as a will or tef- 


The civilians have other diviſidhs of wills and teſta- 


| ments, ſolemn and unfolemn, priviliged and unprivi- 


7. Of nuncnpative wills; 


lIeged, whercot the Common Law makes no mention. 


T1. HJ'bo are capable of mating a wil! or 1:Nament. 

2. What are the requiſites to conſlitute a g50d will, 
2. Of wills to paſs lands and tenements, we. | 

&. Tn what language 'a will may be written, and of the 
circumſtances ef ſigning, fealing, atteſtation and publica- 
tion. | | COUEY ; 
vs. Of re-publiſhing ef a will; what hall amount lo a 
re-publication, and where a republication ſhall make a de- 
viſe good, Dn — | | 

6; What fkall be a ſufficient proof of a will, and in what 
caſes deviſers, legatees and creditors, may be admitted ta prove 
a will, - n | 

8: Of the nature and effert of a will or teflament and of 
@ codicil;, and how wills ſhall be conſtrued. | 


ofide for fraud. 

t. Wha ave capable of making a will or teflament« 

An infatit, until he be of the age of twenty-one years, 
can make ho will of his lands by ſtatute of 32 & 33 H. 8. 


But by | per cuſtom in ſome places, where land is de- 


viſeable by cuſtom, he may deviſe it ſooner; and of his 


- p$oods and chattels, if he be a boy, he may make a will 


F 


at follrteen years bf age, and not before; and if a maid, 
at twelve years of age, and not before: and then they 
may do it without and "againſt the conſent of their tutor, 
father, of guardian. 32 H. 8. & i: 34H. 8: <5. 
Stwinb. part |. fe, 2. ns He | 

If he or ſhe hath attained to the laſt day of ſourteen or 
twelve years, the teſtament by him or her in the very laſt 
Uay of their ſeveril ages aforeſaid, is as good and lawful, 
as if the ſame day were already then expired. 7614. 

_ Likewiſe; if after they have accompliſhed theſe years 
of fourteen or twelve, he or ſhe do expreſly approve the 
teſtament made in their minority, the ſame by the new 
will and declaration is rade ſtrovg aid effeftual, Stwinb. 


Sart 11. ſed. 2. 


And yet ſome fay an infant cannot make a will of his 
goods arid chattels until he _ be of eighteen years of age, 
1 lift. 8g. b. one Ns yy 

It has however been agreed in equity, that a female 


_ .may make a will at twelve years of age of a perſonal 


ellate, and a male at ſeventeen years of age or fifteen, 


if he be a perſon of diſcretion. 2 ern. 469. 


} 


A feme covert cannot make 4 will of her lands and 


 Loods, except it be in ſome ſpecial caſes: for of her 


lands ſhe catt make no will with or without her huſband's 
conſent, fat: 32 & 33 H.8. 4 Rep. 51: Bro. Teſta- 
Ment, 13. But bf the goods and chattels ſhe has, as exe- 
Cutrix to any other, the may make an executor with- 


* but” her huſbant's conſent 3 for if ſhe does not ſo, the 


i 
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adminiſtration of thei ouſt he granted to the ankt ack 
to the deceaſed teſtator; And ſhall not go to the huſband: 
12 H.7.c. 24+ Perk. ef, 502: Fitk, Exec. go. ;, _ 

But even of . them. ſhe can make no.deviſe with or 
without her huſband's leave, for they are not deviſeable z 
and if ſhe deviſes them, the deviſe is yoid. Plowd, 526. 

Of the things due to the wife, whereof ſhe was not 
poſſeſſed during the marriage, as things in ation, and the 
like, ſhe may make her will, at leaſt ſhe may, make ber 


wearing apparel, being that which is fit for one of her 
rank. Some ſay, ſhe may make a will without her 
huſband's leave ; others doubt of this ; however all agrees, 
that ſhe, and not his executor, ſhall have this after her 
huſband's death ; and that the huſband , catinot, give it 
away from her, and of the goods wal chattels her huſ- 
band has either by her oc otherwiſe, ſhe may not make 
a will without the licence and -conſent of her huſband 
firſt had ſo, to do,: but with leave and conſent ſhe miay 
make a will of his goods, and make him her executor if 
ſhe will. And it is ſaid alſo, that if ſhe does make a 
will of his goods in truth without, his leave and conſent, 
and after her death he ſuffers the will to, be proved, and 
delivers the goods accordingly, in this caſe the. teſtament 
is good ; and yet if the huſband gives the. wife leave to 
make a will of his goods, and ſhe does ſo, he may revoke 
the ſame at any time in her liſe time, or after her death, 
before the will is proved. But a woman after a contraCt 


= 


{ with any man, before the marriage, may make a will as 


well as any other, and is not at all diſabled hexeby. 12 
FH. 7.24. 18 Ed. 4.11. Perk, ſeft. got. Fitz. Exec: 
25, 09. Sa Zo Mo ot ie acute 2s + 
Likewiſe, a wife, whoſe huſband is baniſhed by a&t of 
parliament for life, may make a will as a ſeme ſole. 2 
Fs. 892 ont ing cog ed i te uber. 
A mad or lunatick perſon, during the time of his in- 
ſanity of mind, cannot make a will. of lands or . goods 3 
but ſuch a one a3 hath his /ucida intervalla, clear or calm 
intermiſhons, may, during the time: of ſuch quietneſs 
and freedom of mind, make his will, and it will be good. 
Sd Lhd S oor od et trot ES, 
So alſo an Idiot, 7z. e. ſuch an one as cannot number 
twenty, vor tell what age he is, or the like, canriot make 
a will or diſpoſe of his lands or goods ; and although he 
make a wiſe, reaſonable, and ſenſible will, yet it-is void: 
but ſuch a one as is of a mean underſtanding only, that 
has gro/Jum _ and is of the. middle ſort, between 4 
wiſe man and a fool, is not prohibited to make a will: 
14. part 11. fe 4. 


name, cannot make a will, for a will made by ſuch an 
one is void, Ld; 
of Wincheſler*s caſe. | | Ro Bee $4 
So alſo it ſeems a drunken man, who is ſo exceſlively 
drunk that he is deprived of the uſe of his reaſon and un- 
derſtanding, during that time may not make a will z for 
it is requiſite that when the teſtator makes his will, that 
he be of ſound and perfeft memory 7. e. that he have a 
competent memory and underſtanding to diſpoſe of his 
eſtate with reaſon. Swinb. part 11. f. I. and ſe, 6. _ 
A man who is both deaf and dumb; and is ſo by nas 
ture, cannot make a will : but a man who is ſo by acci- 
dent, may by writing or ſigns make a will; and ſo may 
a man who is deaf or dumb by nature or accident; 1d; 
part 11. /. 1 & 19, TY RT i 3 bd 117 
And fo alſo may a man that is blind. 74. part 1./z 
1&1, | 


or goods, I/ood's ft 335: ok AN Re EIS: 

Neither may the head, or any of the members of 4 
corporation, make a will of the lands or goods they have 
in common, for they ſhall go in ſucceſhon; Fitzs Atr; 
Teſt. 1. Perk. 498. 


mitted, can make no will of his lands or goode, for they 


wa forfeited to the King ; but after the time he has a 


pardotl 


huſband executor of her paraphernalia, viz. her neceſſary 


« SID Want ry $7 API 
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| An old man likewiſe, who, by reaſon of his great ages | 
is childiſh again, or ſo forgetful that he forgets his. own. 


14: ibid, part 11./. 1: 6 Rep. 23. Margquit 


But an alien enemy, perſons convicted and attainted; 
and recuſants convict, cannot make a teſtament of lands 


A traitor attainted, from the time of the treaſon coni-. 


W-..FE- 
Pardon from the King for his offence, he may wake a will | 
of his lands and goods to another man. Swwinv, part 11. 
J''-®; s5& 6 Ed. 6..621.,/. 9. Fa 
A man who is attainted or convicted of felony cannot 
make a teſtameht of his lands or goods, forthey are ſor- 
feiredz but if a man 'be only indifted, and dies before 
the attainder, his will is good for' his lands and goods 
' both; and if he be inditted, and will not anſwer upon 
kis arraignment, but ſtands mute, &c._in this caſe his 
' Jands are not forfeited, and therefore he may make a wall 
of them, Stwinb* part 11. ſe 13, N. B, © 
Tf a man kill himſelf, his will as to his goods and 
chattels is void, but as to his lands iz good. Plow. 261. 
Hates v. Pettit. LD 2n3 
A man likewiſe who is outlawed in a perſonal ation, 
cannot make a will of his'poods and chatteis, fo long as 
the outlawry continues in force, but. of lands he may 
- make a will, Swinb. part 11. fo 21. . 

But note, that however the wills of traitors, aliens,” 

felons; ahd (outlawed perſons are void as to the King or 
Lord that has right to the lands or goods by forfeiture or 
otherwiſe ; yet the will is good againlt the teſtator him- 
f&}f, and all others-but ſuch-perſons only. 7/0:4, vol. 791. 
Sip. Abr. part 4. voce Teflament, | Se, 

And: note alſo, by the Civil Law the wills of divers 
| others, as excommunicated perſons; heteticks, uſurers, in- 
: ceſtuous perſons, ſodomites, libellers, and the like, are 
; void ; but by. our law the wills of ſuch perſons, at leaft 
- as to their lands, are good by the ſtatutes that enable men 

to deviſe their lands. 4%. 16:4. | 

In ſhort, all perſons whatſoever, male or female, old 

or young, lay or ſpiritual, at any time before their death, 
whilſt they are able to ſpeak ſo diſtintly, or write fo 
plainly, that another may underſtand them, and perceive 
that they underſtand theinſelves,, may make wills of their 
lands, goods, and chattels, and that although they have 
{worn to the contrary; and none are reſtrained of this 
| liberty, but ſuch-as are before named. - 7d. bid. 


2. Ii hat are the requiſites to conſtitute a good will, 

To conſtitute a good will it is neceflary, | 

1. That the teſtator be a perſon legally capable of mak- 
wr RE SE n - | 
' +. The ſecond thing required to the making of a good 
teſtament, is, that there be a perſon to take, and one 
that is capable ; for'in all gifts by deviſe, or otherwiſe, 
thit' are good, there muſt be a donce in /e, and not 

- poſe only, and one that ſhall have capacity to take the 

.. thing given, when it is to veſt, or the gift ſhall be void. 
Shep. Abr. fart 4.ſ. 13. vic. Teſt. OS 

. .- Andhence it is that where the deviſec of lands or goods, 

- br an executor of a will, doth die before the deviſor, or 
him that makes the will, the deviſe and will 1s void, and 
that neither the heir or executor ſhall have the thing de- 
viſed. 14. Ibid. Plewd. 345. Brett v. Rigden. 

' A deviſe to the wife for life, and aſter to the children 
'unpreferred, is 'gobd, 1 And. 60. Amer, v. Ludding- 
toth "5 Fe: $4 | 

; Buta deviſe 

' 2 And. 11. Garmyn v. Arſtate. | 

One deviſed his leaſes of lands to B. his eldeſt ſon, ex- 
cept the ſum of 1407, to be paid out for portions for his 
<daughters, and 'made B. his executor and held a good 

» 'deviſe to them after this manner, and that the daughters 

' might ſue for it in the eccleſiaſtical 'court, or court of 

equity. Shep. part 4. þ. 13. vic. Toft, 

If one deviſe to the ſon in tail, and if he die without 
}Tue, to the next of his name ; the- daughter after mar- 


ried cannot have it, for ſhe is not of his name. Cre. 


Eliz. 532: Bin v, Smith, 
One feifed of-a manor and lands, deviſeth the ſame to 
his ſon, and after, by another part of his will, deviſeth 
part of the ſame to another of his ſons ; theſe deviſes are 
good, and they ſhall be joint-tenants. 3 £9. 11, 

3. That the teſtator, at the time of making his wall, 
have animum teſtandi, i, e.a mind or ſerious intention to 
make ſuch a will. CON Wh 

+» Por it is the mind, not the words of the teſtator that 


[have ajl his goods, or that he will pive to 


| do hereafter, or the Jike, 1t ſhall be taken for 


4 M.1-b,.L 
gives life to the will : ſince if a man raſhly, 
incidently, jeſtingly or, boaſtingly, and 
writes or ſays, that ſuch a'one ſhall be his 


vnadviſed[y, 
not ſeriouſly, 
EXCcutor, : 0x 


ſach a ng this is no will, nor to be Aus ry " Rag 
the mind of the teſtator herein js to be diſcovered þ cir 
cumſtances ; ſor if at the time he be fick, or ſets _ 
ſelf ſeriouſly to make his will, or requires witneſſes % 
bear witneſs of it, it ſhall be deemed in earnett : bs 
if it be by way of diſcourſe only, or ſomewhat he will 


nothing, 


| 


Stn. part 1: fe 3. | 
4: That the mind of the teſtator in making kis will 
free, and not moved by fear, fraud, or Battery, : 

For when tae teltator 1s moved to make his teſtamen: 
by fear, or circumvented by fraud, or overcome by ſome 
immoderate flattery, the ſame is void, or at leaſt yoidahle 
by exception: and therefore, if a man, by occaſion of 
ſome preſent fear or violence, or threatning of future evj! 
does at the ſame time, or afterwards by the ſame motive. 
[make a will, it is void, not only as to him that puts him 
in fear, but as to ail others, although the teſtator confirms 
it with an oath; but if the cauſe of fear be ſome vain 
matter, or, being weighty, is removed, and the teflator 
afterwards, when the fear 1s paſt, confirms the teſtamen: 
in this caſe, perhaps, the will may be good. And if.a 
man, by occafion of ſome ſrand or deceit, be mored to 
make a will, if the deceit be ſuch as may more a prudent 
man or woman, and if the end be evil alſo, the will i 
void, or voidable at the leaſt; but if the deceit be lzpht 
and ſmall, or if it be a good end, as where a man js 
about to give all his eſtate to fome Jewd perſon, from 
his wife and children, and they perſuade the teſta- 
tor that the lewd fellow is dead, or the like, and 
thereby procure him to give his eſtate to them, this is a 
good will. And one may, by honeſt interceſſons, and 
modeſt perſuaſions, procure another to make himſelf or 


a 
s 


]a ſtranger executor to him, or the like, and this will not 


hurt the will; alſo a man may uſe fair and flatterin 

(peeches to move the teftator to make his will, and to 
give his eſtate unto himſelf or ſome friend of his ; except 
it be in caſe where the flatterer firſt threatens him, or 
puts him in fear, or to his Rattery joins fraud and deceit; 
or where the teſtator is a perſon of weak judgment, or un- 
der the government of the fhatterer, or in danger from 
him ; 'as when the phyſician ſhall perſuade his patieat un- 
der his hand to make his will, and gijve-his eſtate to 
himſelf : or the wife attending on her huſband in his 
ſickneſs ſhall neglect, him and in the mean time fatter 
him to give her all : or where the perſuader is jimports- 
[nate, and will have no denial : or where there is ano- 
ther teſtament made before ; for in all theſe caſes, the will 
will be in danger to be avoided. If I be much privy to 
another man's mind, and he tel!s me often in his health 
how he intends to ſertle his-eſtate, and he beiog fick, [ 
of my own head, draw a will according to his mind, be- 
fore declared to me, and bring it to, him, and aſk him 


| 6 } whether this ſhall be his will or no ; | and he conſiders of 
by a man to his heir and his heirs, is void.” 


it, and then delivers -it back to. me, and ſays, yes ; this 
is a good will, But if otherwiſe, ſome friends of a fick 
man, of their own heads ſhall make a will, and bring it 
toa man-In extremity of ſickneſs, and read it to him, and 
alk him, whether this ſhall be his will, and he ſays, yes, 
yes: or if a man be in great extremity, and his ſriends 
preſs him much, and fo wreſt words from him ;, eſpecially 
if it be in advantage of them, or ſome friends of theirs ; in 
theſe caſes the wills are very ſuſpicious, 1d. ibid. part 11s 
}« 25 and part 7. ſet. 2,3, & 4. | 3 
5. That the will be made in the form preſcribed by 


law. 


3. Of wills t2 paſs lands and tenements. 


By the Common Law, no lands or tenements (except 


by particular, cuſtom) were deviſcable by any laſt will or 
teſtament, neither could they be transſerred from one 49 
1nother, but by ſolemn livery of ſeifin, matter of record, 
or ſuſhcient writing. Becauſe it was preſumed, that the 


1 


teſtator would do that in extremis, that he Wold: wg 
| j{ | 


0 
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Jo in his health ; that it proceeded from the diſtemper 
of his mind by the anguiſh of his diſeaſe, or by finiſter 
perſuaſion to which in his ſickneſs he was more ſubject. 
1 Inſt. 11.6.1 Roll. Abr. 6c8. | | 

Th true reaſon ſeems to be from the nature of the 
feudal tenure, and the relation that was firſt eſtabliſhed 
betwixt the lord and his tznant, For though donations at- 
ter length of time were made to the tenant and his 
| heirs, or the heirs males or females of his body, unde! 
certain duties and ſervices, expreſly reſerved, or which 
the law created ; and though the word heirs, &c. be worus 
of limitation, and appropriated to meaſure out the 
length or continuance of the eſtate : yet they were always 
underſt»od the heirs of the preſent tenant, who being li 
able to the ſame ſervices when they came into the tenancy, 
the lord was to have the tuition and education of ſuch 
| hcirs. in caſe they happened. by reaſon of their minority, 
to be incapable of performing the ſervices, that ſo he 
might, by his care and diſcipline, ſecure to himſelf te- 
nants always capable thereof, either in their own perſons. 
if they happened to be males, or by proper marriages with 
his tenants. if they proved to be females ; and therefore by 
no act of the tenant's could he diſpoſe of the feud, fo as to 
defeat the lord of the advantages ot his ſeigniory 3 and 
hence it was, that a tenant could not deviſe it even to his 
own heir, {o as to make him a purchaſer thereof ; for then 
he coming in, not by the donation of the lord, but the 
diſpoſition of the tenant, though he remained liable to the 
naked ſervices, yet the lord loſt the advantages of ward- 
ſhip, marriages, &c. which were annexed only to thoſe 
who came in upon the terms of his own donation by de. 
ſcent. T £9. Caſ. Abr. 401. | 

The ſtat. 32 . 8. cap. 1. uſually called the ſtatute 
of wiils. enacts, ** | hat every perſon having manors, 
lands, &c. ſhall have power to give, diſpoſe, will, and 
deviſe by will, in writing or otherwiſe, by act executed 
In his lite-time, all big ſatd manors, &c. any law, ſtatute 
£c. to the contrary notwithſtanding.” 

There have been ſeveral refolutions concerning wills 
made purſuant to this ſtatute ſince the making thereof : 
but as the ſtatute 29 Car, 2. which follows, is now the 
proper pattern to follow, having altered the forms by 
requiring more ceremony and greater exactneſs, it will 
be ſufficient barely to mention ſome of the caſes on this 
ſtatute of 32 H. 8. viz. That the lands muſt be ſua, and 
therefore lands purchaled after a will is made will not pals. 
Vide Phw. 344. A deviſe of an authority to executors to 
ſell is within the at. Moor 341. A man beyond ſea 
wrote a letter in which he declared his will to be, that 
his lands ſhould go in ſuch a manner ; and adjudged a 
| good will, Moor 177. So if a man had ordered one to 

make his will, and thereby to deviſe Whiteacre to 4. and 
his heirs, and Blackacre to C. and his heirs, and he had 
written the deviſe to 4. but before the deviſe to C. was 
wrote, the deviſor died, yet as to A. this had been a good 
deviſe. 3 Co, 31. b. So a will was held good where a 


lawyer took only ſhort notes, with deſign to reduce it | 


into form, which he afterwards did, but the deviſor died 
before it was read to him. 1 And. 34. A will wrote 
without the appointment of the teſtator, if read to him, 
and approved by him, was held good ; ſigning and ſealing 
was not neceſſary. Cre. Eliz. 100. Dyer 72. a. 2 Leon. 


20--EEr ras | | 
And farther by the ſtatute of frauds and perjuries, 29 
Car. 2. c. 3. f. 5. All deviſes and bequeſts of any lands 
or tenements deviſeable by the ſtatute of wills, or by any 
particular cuſtom, ſhall be in writing, and ſigned by the 
| Party deviſing the ſame, or ſome other perſon in his pre- 
ſence, and by his expreſs direions, and ſhall be atteſted 
and ſubſcribed in the preſence of the ſaid deviſor by three 
or four credible witneſſes, or elſe they ſhall be utterly 
void and of none effect. EE ISS h 
And by /e#7, 6. © No deviſe in writing of lands, tene- 
ments or hereditaments, or any clauſe thereof, ſhall be 
revocable other than by ſome other willor codicil in writ- 
ing, or other writing declaring the ſame, or by burning, 
cancelling, tearing or obliterating the fame by the teſta- 
tor himſelf, or in his preſence, and by his direCtions and 


conſent': but all ſuch deviſes and bequeſts ſhail remain 
Vou, Il. N? 135. | 
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in force until the ſame be burnt, &:. in manher aforcfaid; 
vr unleſs the ſame te altered by ſome other will or codi- 
cil in writing, or other writing of he deviſor, ſigned iri 
preſence of three witneſſes declaring the ſame.” 

Therefore if a will be of lands or tenements; it muſt 
be in writing, and it muſt be commited to writing at 
the time of the making thereof 5-ant it is not ſufficient 
that it be put in writing aſter the death of the teſtator, 
"eing firſt made by word ot mouth only, for then it is 
but nuncupative] {till ; but if the wil! be firſt made by 
word of mouth, and be afterwards written, and then 
brought to the teſtator, and he approves of it for his will: 
or if the teſtator, when he declares his mind, appoints 


| that the ſame ſhall be wvritten, and thereupon the ſame 


is written accordingly in the life-time of the teſlator ; 
theſe are good wills of land, and as good as if they had 
been written at the firſt ; if theretore one be very lick, 


wife ſhall have his iands ? and he 'ays, yes ; and a clerk 
b+ing preſent, puts this in writing, without any prece- 
dent, commandment, or ſubſequent allowance of the ſick 
man, this 1s no good will of the land. So if he declares 
his whole mind before witneſſes, and ſends for a notary 


|to write it, and dies before he comes. and he writes it 


after his death,'this is no good will of his lands, but a 
good nuncupative will for his goods and chattels, except 
he' declares his mind to be, that it ſhall not be his will 
unleſs it be put io writing ;z for then-perhaps it may not 
be a good will even for his goods and chattels, So if he 
that writes the will cannot hear the party ſpeak, and an- 
other, that duth ſtand by the ſick man, tells him what he 
ſays z in this caſe, if there. be none others preſent to prove 


that he reported the very words of the ſick man, this 


will be no good will of the land. But if a notary takes 
directions from the ſick man for his will, and after goes 
away and writes it, and then he brings it again and reads 
it to the teſtator, and he approves it ; or if it be written 
from his mouth by the notary according to his mind, and 
his mind were to have it written, although it be not 
{hewed or read to him afterwards ; theſe are good teſta- 


ments. 50 if the notary does only take certain rude notes 


or direCtions from the ſick man, which he agrees to, and 
they be afterwards written fair in his life-time, and not 
ſhewed to him: again, or not written fair until after his 
death ; theſe are good wills of lands. But if a fick man 
bids the notary make a will of his lands, but does not tell 
him how, and the notary makes a deviſe of it after his 
own mind, this is no good will : and yet if it be after 


read unto him, and approved by the teftator, it may be 


good, If a will be found written in the teſtator's houſe 
and not known by whom, and it be read unto and aps 
proved by the teſtator, this is not a good will in writing 
of lands and goods, od, part 1. 798. Dyer 712. 
Plawd. 34 Jo 


| 4+ In what language a will may be written, and of the 
circumſtances of ſigning, ſealing, atte/lation, and publication. 

It is not material in what matter or ſtuff, whether in 
paper or parchment, nor in whzt language, whether in 
Latin, French, Dutch,” or any other tongue, or in what 
band or letters, whether in ſecretary hand, Roman hand, 
or court hand, or in any other hand, a will be written, 


ſo that it be fair and legible, that it be read and under- _ 


ſtood ; neither is it material whether the ſame be written 
at large or by notes or charaCters uſual or unuſual, as 
XX. tor twenty, or when the figure 1 is uſed inſtead of 
the letter . if it be uſual in the teſtator's writing, or the 
like ; for the will is good notwithſtanding. So alſo, if 
ſome words be omitted, or improper ſentence uſed, when 
the intent and meaning is apparent ; as where a man 
ſays, I make my wife of this my laſt will and teſtament, 
leaving out the word executrix, yet the will is good ; and 
this ſhall be underſtood, Bur if it be fo done as it can- 
not be read ; or by reading, the mind of the teſtator can- 
not be known, then the will is void and of no force, in 
like manner as a nuncupative will is when the words 


thereby the meaning of the teſtator cannot be known ar 


underſtood. Swine part 4. jeff, 28, : 
| g9 L The 


and another comes to him and aſks him, whether his 
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ſpoken are ſo ambiguous, obſcure, and uncertain that 


W--1- L* 

' The clauſes of the 29 Car. 2. above recited, haying ren-' 
dered the circumſtances of ſigning, &e. neceffary, it 15 
next to be inquired, when -in legal conſtruction, theſe 
requiſites ſhall be deemed to have been. complied with: ; 
which may be beft colleAed by an attenttion to the fol- 
lowing caſes, 

It has been held, that ſealing of a will, is a figning 
within the ſtatute of frauds and perjuries. 2 Str. 764. 
ILVarneford v. Farneford, | 

But a will in writing need not be ſealed : but it is 
added, Q. if it be good to paſs freehold or inheritance. 
Perk. 477: 

W here the teſtator owns his hand before the witneſſes 
who ſubſcribe the will in the teſtators's preſence, the will 
is good, though all the witneſſes did not ſee the teſtator 
fign: and 'it 1s obſervable that the Ratute of frauds does 
not ſay that the teſtator ſhall ſign his will in the prefence 
of three witneTes ; but requires theſe three things, firſt, 
That the will ſhould be in writing. Secondly, That it 
is ſigned by the teſtator. And thirdly, That it ſhould 
be ſubſcribed by three witnefles in the preſence of the 
teſtator. 3 P. I//ill. 254. Stenehouſe & ux' v. Evelyn, 

Nevertheleſs a will has been held to have been well 
executed, though it was not mentioned in the atteſtation 
to have been (igned in the preſence'of the teſtator. 2 Str, 
11009. Croft v. Pacwlet. 

If a will be atteſted by three witneſſes, who ſeverally 
Hgned their names, not being preſent together ; yet 
each ſigning being in the preſence of the teltator, makes 
it a good will within the ſtatute. 2 Chan. Caſes, 109. 
Anon. 

But if a man ſubſcribes his will in the preſence of two 
witneſſes, and they ſubſcribe it in his preſence, and after 
makes a codicil in writing, reciting that he had made a 
former will and confirmed the fame (except what was 
excepted by the codicil), and declares, that the codicil. 
Hall be taken as part of his will, and pubiiſhes 1t in the 
preſence of one of the witneſles to the firſt will and an- 
other new witneſs, this is not a good will, for there were 
not three ſubſcribing witneſſes in the preſence of the te(- 
tator : and one of the witneſles to the codici]. never ſaw 
| thewill. Adjudged, though it was objeQted,'the will and 
 eodicil made but one will, and the circumſtance of three 


witneiſes wanting, the will was perfeQted by the codicil | 


3 41:4. 262. Leav. Lib. 

Co if a man make3 a will in ſeveral pieces of paper, 
and there are three witneſſes to the laſt paper, an1 none 
of ther ever ſaw the firſt, this is not a good will. 3 327. 
263, Lra ve Lib, 

A will cf lands vas originally executed in the preſence 
of two witneſes only, and at the diſtance of four years 
aſterward, the teltator re-executed his will, by drawing 
a p< 07 the old ſtrokes, in the preſence of one other per- 
fon, wo likewiſe ſubſcribed his name as a witneſs to it. 
Upon an cjeftment brought by the heir at law, and on a 


ſpecial verdict, it was determined by the court, that this | 


will was proverly executed, and atteſted, under the ſta- 
tute of frauds and perjurics. 5 Bac. Abr. 50g. AAS. 
Rep. Feones ve Dale, B, R. Hill. 16 Geo. 2. 

It was determined by Lord Chancellor, that a will is 
well proved, though the wineſſes did not ſee the teſtator 
Hon his name, it he declares it to be his hand-writing to 
ther, 5nd they atteſted it in his preſence, and in the 
preſence of each other. 5 Bac. Abr. $09, MS. Rep, 
{raz/on v. in Chan. 25, 26 Geo. 2. 

A will was atteſted by three witnefles, in the preſence 
of the teſtator and of ezch other, but the teſtator did not 
write his name or put his ſeal in their prefence, but 
pointed to the paper, and faid, that was his will, and he 
had writ it and that his name, //iliam Flt ſubſcribed, 
_ was his writiag and name ; and Jaid his hand on the 
ſeal, an1 ſaid, that was his ſeal. Determined by Lord 
Barduwicze, afiſted by Lord Ch. J. /Pilles, Strange Maſter 
of the Rolls and the Ch. Baron, on a queſtion in this 
cauſe, whether this will fo executed, was good as a re- 
vocation of a former will, under the ſixth ſeftion of the 
fratute of frauds ? and held clearly that it was : it not 
being doubted but that it was good, as an original will, 


| 
according to the authorities determined © 
that the owning it to be his hand-writing 


n this head, 
was ſufficient. 


5 Bacs  Abr. 529. Smith, Hill. & 


S, Rep. Ellis v. 
Mich, 27 Geo. 2. FOR oP Z 

The teſtator defired the witneſſes to 
m_— ſeven yards diſtance, to atteſt his 
there was a window broken, through whic Re, 
might ſee them. And it was held, Tat © Ia 
cording to the ſtatute of frauds ; for though the "lobe = 
quires atteſting in his preſence, to prevent obtrudin ogy 
other will in the place of the true one, yet it is be, ey 
the teſtator might ſee. It is not neceſſary that he ſhould 
actually fee them ſigning ; for at that rate, if a m 
ſhould but turn his back, or look off, it would vides 
the will: and the ſigning was in the view of the teſta 
tor; he might have ſeen it, and that is enough. $6 if 
the teſtator, being fick, ſhould be in bed and the curtain 
drawn. 2 Salk, 688. Shires v. Glaſcack, 

But where one deviſed lands to 7. S. and his heirs 
and duly ſubſcribed his will in the preſence of three wit 
nefſes; who, for the eafe of the teſtator, went down 
ſtairs into another room, and atteſted the will there 
which was out of the preſence of the teſtator ; and the 
heir at law was prevailed on to join in a leaſe and releaſe 
of the demifed premiſes, in truſt for the deviſce; the 
will and the relcafe were both fet afide, for the releaſe. 
reciting that the will was duly executed, was ſuggeſlio © 
falſt, and the concealing from the heir, that it was not 


80 into another 
will, in which 


duly executed, was ſuppreſſio vert ; either of which cir. 


cumſtances are good reaſons for ſetting aſide a releaſe 
or conveyance. 1 ©. I/ms. 239. Broderic v. Bra- 
derichs 

If the teſtator writes the will with his own hand 
though he does not ſubſcribe his name, but ſeals and pub- 
liſhes it, and three witneſſes ſubſcribe their names in his 
preſence, it is a good will, for his name being wrote in 
the will, it is a ſuſfcient ſigning : and the ſtatute does 
not direct, whether it ſhall be at the top, bottom, &'. 
and by three Judges againſt one, ſealing is a ſigning 
within the at. And note, it is not ſaid in the aQ, that 
the ſigning ſhall be in the preſence of the three witneſſes 
at the ſame time. 3 Lev. 1. Lemayne v, Stanley. 

7- S, before the ſtatute of 29 Car. 2. viz.in 1678-9, 
wrote his will with his own hand on a ſheet of paper, 
and the writing went to the bottom on one ſide, and half 
way on the back fide, which will at the end of- it, had 
the narwe and ſeal of F. S. and notice was taken in his 
own hand of ſome interlineations. - And a very little 


 dillance on the back file of the fame paper, a codicil 


was written, which extended almoſt to the bottom of 
the ſame back fide of the paper, and was dated 1679, 
which was after the ſtatute of frauds, and had the name 
of the deviſor ſubſcribed, and his ſeal affixed ; in which 
codicil a legacy as to a houſe was revoked, and: the ſame 
was thereby deviſed to A. for life, and aſter to his bro- 
thers ſucceſſively, but notice was not taken of the names 
of his brothers in the codicjl, but they were named in the 
will. At the top of the will was written, (ſigned ſeal- 
ed and publiſhed, as my laſt will and teſtament, in thc 
preſence of the fame, being written here for want ot 
room below.) This was likewiſe written in the teftator's 
own hand, and then the names of the three witneſſes 
were ſubſcribed ; two of theſe witneſſes were dead, and 
the third was produced at the trial, who teſtified that he 
was ſervant to the teſtator for four years, and about 
twenty-ſeven or twenty-eight years ago, he and the other 
two witneſſes were called up in the night, and ſent for 
into the teſtator's chamber, who produced a paper folded 


up, and deſired him and the others to ſet their hands as 


witneſſes to it, which they all three did in his preſence, 
but they did not ſee any writing, nor did the teſtator tell 
them it was his will, or ſay what it was z but he be- 
lieves this to be the paper, becauſe his name is there, and 
the names of the other witneſſes, and he never witnefled 
any other deed or paper for the teſtator ; and though the 
teſtator did not ſet his name or ſeal to the will in their 
preſence, yet he had often ſeen him. write, and believes 


1 


the whole will and codicil to be his hand-writings Thor 
: . ot 


W.'r L 


Lord Ch. J. Trevor inclined that here was ſufficient evi- 
dence to find the codicil well executed, and the Jury 
found it accordingly. GComyn's Rep. 197, Peate v. 
ity. 
049; made a will or teſtamentary ſchedule, all of 
his own hand-writing, as follows, © In the name of 
God Amen. I 4. B. do make this my laſt will and teſta- 
ment for fear of mortality, till I can ſettle it more at 
large. 1 do give and bequeath 1000/7. unto D. P. to be 
paid by my executor (or) adminiſtrator ; and for ſure 
payment theref, I do charge all the real and perſonal 
eſtate which [ have in the world, I being very deſirous 
to make a proviſion for the ſaid D. P. for ſeveral good 
reaſons inducing me thereto, In witneſs whereof I have 
| hereunto ſet my hand, this preſent 7th day of December, 
1704 Signed 4. B.” And delivered to the ſaid D. 
P. and about a fortnight before his death, A. B. did de- 
clare he had left with D. P. an unqueſtionable ſecurity 
for 10001. charged upon his real and perſonal eſtate, and 
that he had done the ſame for fear of mortality, till ſuch 
time as he could make a full and complete will z which 
he declared he would do as foon as his wife was brought 
to bed, but that he waited to ſee if it were male or fe- 
male. He died ſuddenly, 6th of February 1704, leaving 
his wife then lying-in of a daughter. "The Judge of the 


prerogative court gave ſentence againſt the will. And 


pronounced that 4. B, died inteſtate. On appeal to 
the delegates, (among whom were Flt Ch. J, Price B. 
and Judge Dormer) the ſentence was reverſed, and they 
pronounced for the will, 2 Raym. 1282. Powel v. 
Baresford, | _ 

A. by will in writing, atteſted by three witneſſes, de- 
viſed a copyhold eſtate to his wife : and afterward the 
teſtator, on the day of his death, dire&ted his nephew to 
obliterate ſome deviſes, but ſaid nothing as to the copy- 
hold deviſed to his wife, and then cauſed a memorandum 
to be written, that. h@ examined, peruſed, and approved 
of the will as ſo obliterated and altered by his nephew in 
his preſence, but did not republiſh it in the preſence of 
three witneſſes, but direQed his nephew to have it wrote 
out fair; but before it was brought back, he became de- 
lirious ; and tuis was held a good will as to the copy- 
hold. 2 Fern. 498. Burkitt v. Burkitt. 

'Teſtator gave inſtructions to make his will of his real 
and perſonal eſtate z and when it was brought to him, he 
made ſeveral alterations, and then wrote the whole over 
as altered, with his own hand :; this being found in his 
ſtudy, though not ſigned or ſealed, was held a good will, 
Note, the firſt ſentence was, that he died inteſtate ;z but 
that was reverſed by the delegates. Comyn's Rep. 453. 
Limbery v. Hyde. | 

A will of lands made before the ſtatute of frauds, had 
but two witneſſes, and the teſtator died after the ſtatute, 
without altering his will : and his honour thought it a 
good will, to paſs the lands ; but the other ſide inliſtiog 
to nave it tricd at law, he directed it accordingly. Pre- 
ced. in Chan, 57. Serjeant ve. Puntis. 


A witnels proving a will of lands, ſwears that he ſub- 


ſcribed the will as a witneſs in the ſame room, and at the 
teſtatrcix's requeſt 3 two others ſwore, that they ſaw the 
will executed by the teſtatrix, and that they ſubſcribed 
the ſame in the teſtatrix's preſence ; a fourth witneſs was 
gone beyond ſea, and therefore could not be examined. 
Cowper Chancellor doubted as to the proof of the execu- 
tion of this will, but would declare no opinion on the 
point until farther application ; ſaying, . that the heir at 
law, then an infant, might by that time come of age, 
Atterwards Lord acclesfield held, that the bare ſubſcribing 
by the witnefles in the ſame room, did not neceſſarily 
imply it to be in the teſtator's preſence ; for it might 
be ina corner of the room in a clandeſtine ſraudulent way ; 
and then it would not be a ſubſcribing by the witneſſes in 
the teſlatrix's preſence, merely becauſe in the ſame room ; 
but that here it being ſworn by the witneſs, that he ſub- 
ſcribed the will at the teſtatrix's requeſt, and in the ſame 
room ; this could not be fraudulent, and was therefore 
well enough. 1 P. J/ms. Rep. 740. Longford v, Eyre. 
It has been determined, that a truſt of an inheritance 


- 


Thus,' 
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muſt be deviſed in the ſame manner as a legal eſtate, 


J's. Os ſciſed of land in fee, conveyed them by leaſe 
and releaſe to truſtees'to the uſe of them and their heirs, in 
truſt (that after ſuch monies raiſed as therein menticned) 
the truſtees ſhould convey to A. his heirs and aſſigns, or 
to ſuch perſon or perſons, as he or they ſhovld dire. The 
monies were raiſed, and /. by will atteſted only by two 
witneſſes deviſed the premiſſes to B, Lord Chan. "ac. 
clesfizl4 faid, There could be no queſtion, but that a truſt 
of an inheritance could not be deviſed otherwiſe than by 
a will atteſted by three witnefles, in the ſame manner as 
a legal eſtate: for if the law were otherwiſe, it would 
introduce the ſame inconveniences as to frauds and perju- 
ries, as were occaſioned before the ſtatute, by the deviſe of 
the legal eſtate in fee-fimple. Decreed the will void, and 
that the truſtees ſhould convey the premiſſes to the teſtator's 
heir at law. 2 Will. Rep. 258. WWasſtaffe ve Wagſtaff. 

Upon an iſſue direed out of Chancery, wherein the 
queſtion was, whether a man was compos or not at the time 
of executing the will, it was held by the Chief Juſtice, 
that it was not neceſſary that all the witneſſes to the will 
ſhould ſee it executed : if one of them ſaw it executed, 
and the others were preſent, he ſaid it would be ſufficient. 
Barnard Rep. in B, R. 367. Durrant v. Durrant. 
 F. S. poſſeſſed of a term of five hundred years in Black- 
acre, aſterward purchaſes the fee-ſimple in B's name, and 
deviſes Blackacre, by will, all of his own hand-writing, 
to C. in fee 3 but the will was neither dated, ſubſcribed, 
or atteſted. Decreed per his honour, that as this was a 
term which would have attended the inheritznce, and in 
equity have gone to the heir, and not to the executor, in 
which reſpect it was to be confidered as part of the inhe- 
ritance ; ſo the will which was not atteſted by three wit= 
nefles, as the law required it to be when land was to pals, 
ſhould not carry this term. 2 Hl. Rep. 236. Wit- 
church v. Whitchurch. | 


An ejeCtment by the heir at law, the queſtion for the 


opinion of the court was, whether it ſhould be left to a 


Jury to determine, whether the witneſles to a will (being 
all dead) ſet their names in the preſence of the teſtator, 
and this merely upon circumſtances without any poſitive 
proof ? Per Cur.” This is a matter fit to be left to a Jury, 
which is all that is referred to the court. 'Thewitneſles, 
by the ſtatute of frauds, ought to ſet their names as wit= 
neſfſes in the preſence of the teſtator ; but it is not re- 
quired by the ſtatute, that this ſhould be taken notice of in 
the ſubſcription to the will : and whether inſerted or not, 


it muſt be proved : if inſerted, it does not conclude but _ 


it may be proved contra, and the verdict may find contra ; 
then if not concluſive when inſerted, the omiſſion does 
not conclude it was not ſo, and therefore mult be proved 


by the beſt proof the nature of the thing will admit. In 


caſe the witneſſes be dead, there cannot probably be any 
expreſs proof, ſince at the execution of wills ſew are pre- 
ſent but the deviſor and witnefles ; then, as in other caſes, 
the proof muſt be circumſtantial, and here are circum- 
ſtances. Firſt, three witneſſes have ſet their names, and 
it muſt be intended they did it regularly. Secondly, one 
witneſs was an attorney of good charaCter, and may be 
preſumed to underſtand what ought to be done rather 


than the contrary. - And there may be circumſtances to 


induce a jury to believe, that the witneſſes ſet their hands 


in the preſence of the teſtator, rather than the contrary ; 


and it being a matter of fat, was proper to be leſt to 
them ; as whether the livery was given on a ſecffment, 
when no livery is indorſed ; whether a deed was exccuted 


when only a counterpart was produced, &c. And the 


court was of opinion, that the plaintiff ought to be non» 
ſuited. Crmyns's Rep. 531, Hands v. Jomes. a 
A will ſhall not be read in proof of a witneſs's hand, 


unleſs there be poſitive proof that he 1s dead. Comynys 


Rep. 614. Biſhop v. Burton. | 
Upon a trial at bar concerning the execution of a will 
it did not appear upon the face of it, that the atteſtatign 
of the witnefles was made in the preſence of the teſtator, 
which being objected to, a caſe was cited, where lord 
Chief Juſtice Zyre held it a matter proper to be left to a 


Jurys 
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jury, whether they believed it to be ſo done or nur? and 
Mr. Juſtice Chappel cited a caſe to the ſame purpoſe, quad 
curia conceſſit, and held it not neceſſary it ſhould be in- 
ſerted in the will, that the atteſtation was in the preſence 
of the reſtator, though by the ſtatute it 1s neceſſary it 
ſhovld in faQt be ſo atteſteds Yin. Abr. tits Deviſe (N. 9.) 
ca. 4. þ. 128, Croft on Dem' of Dalby v. Pawlet. 

If a copybolder, alter admittance, ſurrenders the lands 
to the uſe of his laſt wil!, and by his will gives them to 
A, But the will is not atteſted by any witnefles; yet A. 
is well intitled to the lands. Per Lord Chan. Barnard. 
Rep, in Chan. 11, 12. Tuffnell v, Page. 

A ſurrender was made of a copyhold eftate to truſtees, 
to the uſe of the will ; which was made with only two 
witneſſes to it. It was admitted, that a will of a copy- 
hold eſtate does not require three witneſſes; but this 1s 
a deviſe of a truſt relating to lands, ſo within the very 


words of the ſtatute of frauds : the heir controverting | 


the ſurrendet and the will, this point was not determined, 
but two iſſues ordered. 
gard v. WWocd. | | 

Will made beyond ſea, of lands in England, muſt be 
atteſted by three witneſles. 2 /Yms. Rep. 293. 

F, $ had a power, at any time during the joint lives 
of him and 7. his wife, by his laſt will, or any writing 
purporting to be his laſt will, under his hand and ſeal, 
atteſted by three or more credible witneſſes (if he ſhould 
die before his wife, without any ifſue between them then 
living) to charge lands with any ſum or ſums of money 
not exceeding 20c0. to be paid by ſuch perſons, and in 
ſuch proportions, as he ſhould appoint; with the like 
remainder to I, if ſhe ſhould die without ifſue in the 
life of her huſband 7. S. there was no ifſue of the mar- 
riage, and F. S., by his laſt will in writing under his 
band, atteited by thiee witnelics, but not ſealed, recit- 
ing his power, &c. diſpoſed of 2000/. to the plaintiff's 
(b-\og his relations) in the proportions therein mentioned. 

There were three witneſſes to the will, Two of the wit- 
nefſes ſwore that the will was ſigned by the teſtator, in 
the preſence ot all the three witneſſes; but the third 
ſwore, that the teitator having written and ſigned the will 
before, callec ir the witneiles, and declared that writing 
to be his laſt will, and that ail the three witneſſes were 
then preient, and ſubicribed their names in his preſence. 

Lord Chan. King referred to the judges of B. R. who 

determined (on argument) that the will was void as a 

charge for want of being ſealed. 2 P. I/ms. Rep. 506. 

Dormer v. Turner, | 

A will of land was duly ſigned by teſtatrix in the pre- 
| ſence of A. and alſo publiſhed ; which A. writ the will, 
but is now dead. His hand was proved. After this the 
teſtatrix called in B. to be a witneſs to the will ; ſhe told 
him it was her will, and publiſhed it as ſuch ; after this 
ſhe called in C. and did the ſame. The queſtion was, 
whether theſe witnefles atteſting this will at ſeveral times, 
though all in the preſence of the teltatrix, was according 
to the ſtatute of frauds and perjuries? Baron Price held it 
ill, at Lent aſſizes at Devon, 1717. Yin. Abr. tit, Deviſe 
(N. 10.) ca. 3. fo 128. | | 
| Lord Keeper //;ight held a publication of a will be- 
fore three witneſſes, though at three ſeveral times, good 
within the ſtatute, and thought the writing of the will 
with the teſtator's own hand a ſuſſicient figning within 
the ſtatute, though not ſubſcribed or ſealed by him ; but 
doubted whether owning the ſubſcription to be his was 
ſufficient : but the validity of the will is a queſtion at 
law, and therefore ordered it to be tried. Prec. in Chan. 
i185, Cook v. Parſons, | 

If a man draws up his own will, and ſends it to coun- 
ſel to be adviſed of the legality of it, this is no will, un- 
leſs it has a publication after he receives it back from his 
counſel. If after his will came from counſel, with alter- 
ations made by counſel, the party puts his ſeal to it, or 


ſubſcribes his name, or writes upon it, 'This is my will, | 


though there be no witneſſes to it, yet this is a good 
publication ; becauſe any of thoſe declare his intent, that 
it ſhould be his will : and though it had no formal be- 
ginning, but began, Alſo give and bequeath ; and though 
there be blanks for the names of ſuch pecſons as he ſaid he 


Seleft. Ca. in Chan, 42. Apple- 
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had made a leafe or feoffment to, to perſo is wi 
there be ſuch a leaſe or feoffment, His "og pray 
and ſhall direC&t thoſe perſons, to whom ſuch leaſe oo, 
is made, to perform all things according to the direc- 
RO E fuch will. Yin. Abr. tit. Deviſe, (N, 2, ) ca, 16, 

If a teſtator ſigns his will, but delivers it as his act and 
deed ; yet this will be a ſuſhicient publication. Yin, 44- 
tit. Deviſe. (N. 7.) ca, 13. pl. 125. GENE 

An uncle having devilted his eſtate from his nephew 
and heir at law, a younger brother of the heir at law, ar 
the uncle's funeral, ſnatched the will out of the bands of 
the executor, and tore it in many ſmall pieces. but moſt 
of them, and particularly ſuch part wherein was the Ge. 
viſe of the land, were picked up and ſtitched together 
again : ard on a bill to have the wi'l eſtabliſhed, it Wag 
decreed, that the deviſee ſhould hold againſt the heir 
and he to convey to him, although there was no direct 
proot made that the heir directed the tearing of the will, 
2 Vern 441. Haynes v. Haynes, 

5. Of re-publiſhing a will ; and what ſhall amount tn a re. 
publication, and where a re puilication ſhall make a deviſe good. 

If a man devifes certain lands, and after aliens the 
land to a ſtranger, and re-purchaſes ; and after ſhews hig 
intent, that the ſaid will ſhall be his will, This is a 
new publication, and the jand ſhall paſs by the deviſe, 
i Vern. 330. Hallv. Dunch, © : 

9o the teſtator's ſaying his will was in a box in hig 
ſtudy, amounted to a new publication, 2 Vern. 2cg, 
Cotton v. Cotton. | 

If a man ſeiſed of lands deviſes all the lands to 'F. $ 
and afterwards purchaſes the manor of D. and afterwards 
writes his will, that 7. D. ſhall be his executor ; yet this 
1s not atiy new publication, to make the land pals. 1 Re/l, 
Abr. 618. >: 

But if after the purchaſe of the manor of D. he deli- 
vers the firſt will as his will, and ſays, that it ſhol: be 
his will, without putting any words thereto: yet thi. is 
a new publication, to make the lands newly purchaſed 
paſs. JUd. [bid 1 Salk. 237. | 

So if a man ſeiſed of lands in D. deviſes to another, 
by his will in writing, ail his lands in D. and after pur- 
chaſes other lands in D. and after one F. $. comes to 
him, and requeſts him to give him the buying of the 
lands laſt purchaſed ; and he anſwers him, that he will 
not ; but that his intent was, that thoſe lands ſhou!d go 
to the executors (the deviſee being made executor by the 
will) as his other lanils ſhould: and after the devifor 
cauſes a codicil to be writ, in whicl there is a deviſe of 
ſeveral perſonal things, as corn and implements of houſe 
ho!d; and annexes it to his firſt will: and after dies 
without other publication ; yet this ſhall be a ſufficient 
publication to make the lands newly purchaſed to paſs 
by the will; for there need no other words in the will 
than there were before; and his intent appears, that it 
ſhould be his will, by the annexing the codicil, 1 Rv! 
Abr. 618, | h | 

But if a man has iſſue two daughters, A. and B. and 
he deviſes lands to A. and to the heirs of her body, and 
for want of iſſue, to B. and 2. dies in the life-time of 
the teſtator, leaving iſſue; though after the teſtator an» 
nexes a codicil to his will, and thereby difpoſes of ſome 
part of his perſonal eſtate z yet this will not amount to 
a re-publication of the will, nor give any title to the iſfue 
of A. though the teſtator had declared in his will, that Þ. 
had married ag2inſt his conſent, and that what be bad 
given her was in full of her portion, and in bar of any 
farther part of his real eſtate. 1 Abr. Eq. Caſes 497s 
2 Vern. 122. Hutton v. Simpſsn. | 

It has been doubted, whether if one deviſes a leaſe to 
his daughter, and afterwards renews the leaſe, and aiter- 
wards adds his codicil to his will, without taking aay 
notice of the leaſe, whether the renewal of the leaſe 152 
revocation, and whether the adding a codicil to his will 
is a re-publication. 2 Fern. 209. | 

It has been ſaid, however, that if a codicil be executed 
after making a will, and purchaſing lands, it will amount 
to a re-publication, and paſs the land purchafed after mak- 
ing the will, and that it was fo determined by all the 

| | Judges 


If 
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Judges in the caſe of Acberley and Vernon; which ſee jn- 

fra; fed 9. Unleſs it appears he had his real eſtate under 
| %onfideration. 5 Bace Abr. 516. MSS, Rep. Gibſon v. 
Rogers, in Chanc. Trin. 23 Geo. 2. : 
24. having given a legacy znter alia, to his ſon Foſeph ; 
Foſeph died, and he aſterwards had another Foſeph, and 
then by a codicil to his will, confirming his will, he took 
notice, that ſince the Jaſt, it had pleaſed God to give 
him another ſon, and gave him a ſmaller legacy. Deter- 
mined, that this was a re-publication of his will, and 
amounted to a ſubſtituting Zo/epb in the place of the firſt, 
and gave him the firft legacy as well as the ſecond, ASS, 
Rep. Perkins v. Micklethwaite, 

If a man has iflue three ſons, 4. B. and C. and de- 
viſes lands to B. in tail, remainder'to C, and B. has 
Tue two ſons, and dies, and after the devifor ſays, 
my will is, that the ſons of B. ſhall have the lands de- 
viſed to their father, as they ſhould have had if he had 
lived, and had died after; and then the devifor dies. 
Whether this ſhould amount to a new re-publication, 
dubitatur ; two judges agaiuſt two, Cre, Eliz, 422. 
Fuller v. Fuller. © | : 

If I. $. has iſſue two fons, T1/i/l;:am and Rebert, an 
R:hert has iſſue a ſon named Robert, and J. S. deviſes 
Jands to his fon Robert and his heirs; and by the ſame 
will gives his grandſon 5ol. and Robert his fon dies: 
and after 7. S$. by parol re-publiſhing his will ſays, Robert 
my grandſon ſhall take by my will as Robert my ſon 
ſhould have done ; yet the grandſon ſhall not have the 
lands, for lands cannot paſs but by will in writing ; and 
| his ſon Robert cannot import his grandſon Rubert, eſpe- 
cially when, by the ſame will, he has made a diſtinc- 
tion between ſon and grandſon. "The judgment to the 
contrary, given by three Judges againſt the opinion of 
Scrozg5, in the Common Pleas, 1s faid by the reporter 
to have been reverſed jn B. R. (as he heard) though it 
was argued, that the words of the will were proper 
enough to paſs the lands to the grandſon ; for that the 
addition of. grand, only imported a Ciſtinction between 
father and ſon while living ; but that the father being 
dead at the time of the re-publication, the grandſon 
might properly be deſcribed by the name of ſon. 1 Lev. 
243. CGtrade v. Berager. 1 Vent. 341. 2 Tones 135+ 
Raym. 408. | | : 

1. S. By a will dated 17 Jar. 1711, deviſed to 7. his 
wife 1000/. fer annum for her lite, to iſſue out 'of his 
real eſtate, his capital mefluage at H. &c. to his liſter E. 
200 /. fer ann, for her life z and 1000/. to L. her daugh- 
ter, for her portion; and aſter other legacies, he deviſed 
the reſidue of his real and perſonal eſtate to 4. B. C. D. 
and F, and their heirs, executors and adminiſtrators, on 
truſt to veſt the reſidue of his perſonal ellate in lands .of 
inheritance; and that his truſtees ſhould ſtand ſeiſed 
and pollefled of his real and perſonal eitate to the uſes 
of his will, during his wife's life; and after her deceaſe, 
if he ſhould die without ifſue, to the intent that his frce- 
hold and leaſehold eſtate, and the lands to be purchaſed 
ſhould be ſettled to the uſe of the defendant G, for ninety- 
nine years; then to his firſt and other ſons in tail male, 
&c, {. $. purchaſed ſeveral fee-farm rents, affart rents, 
and other lands and tenements, and then by a codicil, 
24d February 1720, being two days before his death, he 
recites that he made a will, dated 17th Jan. 1711, and 
then ſays, ** I hereby ratify and confirm the ſaid will, 
except in the alterations hereafter mentioned. 'I he por- 
tion to my niece L. ſhall be made up 6000 /. and what 
I have given to my ſiſter and niece, ſhall be accepted by 
them in fatisfaQtion of all they may claim out of my rea] 
and perſonal eſtate, and on condition they releaſe all right, 
&c, to my executors and truſtees in my will named ; and 
thus having provided for my ſiſter and niece, 1 deviſe all 
the lands by me purchaſed fince my will, to my truſtees 
and executors in my will named, to the ſame uſes, and 
ſubject to the ſame truſts to which I have mentioned to 
deviſe the manor of H. and the bulk of my eſtate ; and 
I revoke that part 'of my will, whereby I appoint A. B;, 
and C: three of my truſtees, in wy will, and I defire 


K. and N. to be two of my truſtees, and deviſe my faid | 


real eſtate to them accordingly.” Lord Macclesfie/d, 20th 
VoL, II. N* 136, 
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Nov, 1723, decreed, that the will was confirmed by the 
codicil; that 7. S. ſigning and publiſhing his codicil in 
the preſence of three witneſſes was a re-publication of 
his will, and both together made but one will; and by 
the ſaid will and codicil, his ſee-farm rents, aflart rents, 
and Jands, contrafted to be purchaſed, and all his real 
and perſonal eſtate (except the copyhold purchaſed before 
his will) did well paſs. On appeal to the lords, the de- 
cree was aflirmed, Comyns's Rep. 381. Acherley v. Ver- 
nun, | | 

It was determined upon the opinion of all the judges, 
that if a will be made, and afterwards another will with- 
out cancelling the former ; and then by an aCt ſubſequent 
to both, the firſt will be confirmed, the limitations in 
that will ſo confirmed, will take place: and alſo that if 
there are two inconliſtent wills of the ſame date, neither 
of which can be proved to be laſt executed ; they are 
both void by the Common Law for uncertainty, and will 
let in the heir at law ; alſo that although the wills are 
dated the ſame day, the limitations may take place if 
they are conſiſtent in both, to the difinheriſon of the 
heir at law : and upon this opinion, the order appealed 
from, which was a diſmiſſion of the plaintiff's bill in the 
court of Exchequer in [re/aua, was confirmed in favour 
of Lord Angleſey, by the Houſe of Lords. 5 Bac. Abr. 517. 
MS. Rep. Phips v. Angliſea in Dom. proc. June 1751. 
vee the printed copy. | 


6. WV hat ſhall be a ſufficient proof of a will ; and in what 


caſes deviſees, legatees and creditors may be adnuited to prove 


a Will, 


A written will, when it is written with the teſtator's 
own hand, proves itſelf, and therefore needs not the 
help of witneſles to prove it ; and for this cauſe, if a 
man's will be found written fair and perfeQ, with his 
own hand, after his death, although it be not ſubſcribed 
with his name, ſealed with his ſeal, or have any witneſſes 
to it, if 1t be known or can be proved to be his hand 
it is held to be a good teſtament, and a ſufficient proof of 
itſelf ; but if it be ſealed with his ſeal, and ſubſcribed 
with the name of the teſtator, and can be proved by wit- 
neſſes, it is more authentic; and when it is found 
amongſt the choiceſt evidences of the teſtator, or faſt 
locked up in a ſafe place, it is the more eſteemed ; for if 
it be written in another hand, and the teſtator's hand. 
and ſeal, or one of them, not to it, although it be ſound 
in ſuch a place as before, yet ſome proof will be expected 
of it, farther by witneſſes in that caſe ; and if a writing 
be ſound under the teſtator's own hand, yet if it be but a 
ſcribbling writing, written copywiſe, with a great diſ- 
tance between every line, without any date, in ſtrange 
characters, with many interlincations, and lying amongtit 
his void papers, or the like ; this will not be eſteemed a 
ſuficient will, nor a- good proof of it, but it ſhall beac= 
counted rather a draught or image of the teſtator's will, 
for a direQtion to him after to make his will by ; and yet, 
if it can be proved that the teſtator did declare himſelf 
that this ſhould be his will, this will be a good will, and 
a good proof of it. Swinb, part. 4.ſett. 28. and part 7. 
&tÞs..1 3. , "HERS | 
G If it be proved, that the teſtator ſaid his teſtament was 
in ſuch a ſchedule, in the hands of F. S. and F. S. pro- 
duces a writing, depoliny it to be. the ſame, this is a ſuf- 
ficient proof : but if he ſays withal, it is written with his 
own hand, then it ſeems ſome other proof, as by compa« 
ring hands, or the like, that it is his hand wherein it is 
written, will be expeCted. 14. ibid, "A | 

If the' witneſs will prove the writing produced to be 
the laſt will of the teſtator, or that he ſaid it was, or it 
ſhould. be his laſt will, or that it was the ſame writing 
that was ſhewed to them, and whereanto they are wit- 
nefſes, although they never heard it read, or ſet their 
hands to it, it 1s a ſufficient, proof, 14, ib. _ | 
Where there is no queſtion or oppoſition moved or had 
about or againſt a will, ,there the, oath of the executor 
alone is eſteemed a ſufficient proof of it ; and in that caſe 
regularly no other proof 1s, required z and where more 
proof is neceſſary, it is in the diſcretion of the ordinary 


what proof to admit and allow : and thoſe witneſſes, for 


"+ iba number 
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number, nature and quality, or ſuch other proof that be 
deems and accepts for ' ſufficient, is ſuſſicient z and the 
\ will fo proved by ſuch-witneſſes, or ſuch other proof, 15 
ſutficiently proved. | 5' Bae. ' Abr. 519, | 
All perſons, male and female, rich and poor, are 
eſteemed competent witneſſes to prove a will, ſave only 
ſuch as are infamous, as perjured perfons, and the like ; 
and ſuch as want underſtanding and judgment, as chil- 
dren, infants, and the like ; and ſuch as are preſumed to 
bear affe&ion, as kindred, tenants, ſervants,” and the 
like, A legatee 13 reputed a competent. witneſs to prove 
any other part of the will but his own legacy, or to prove 
any thing againſt himſelf touching his own legacy, but 
not otherwiſe ; and therefore, where there are two wit- 
neiles of a will, wherein either of them have ſomewhat 
begueathed unto himſelf, this will cannot be ſufficiently 
proved for thoſe legacies, but for the reſt of the will it 
may be ſuiſiciently proved. Stvmnb. parts 4. ſet. 24. But 
ſee Peftea. & , 
Yhere a teftator by his will deviſed lands, and gave to 
the wife of Jihn Hailes an annuity of 207, a year to her 
ſole and ſeparate uſe; and to 7, Hailes and his wife each 
of them a legacy of 10 /. and charged his whole real and 
perſonal eſtate with the payment ,of all his legacies and 
annuity. #. Hales was one of the ſubſcribing witneſſes 
to this will, The legacies and fatisfaftion for the an- 
nuity were tenlered and refuſed ; and the queſtion now 
was on a ſpecial verdict, whether this: will was good and 
well atteſted within the ſtatute of frauds and perjuries ? 
'The court were of opinion, that the will was not pro- 
perly. atteſted, as Hailes was intereſted, and therefore not 
a credible witneſs z and gave judgment for the plaintiff, 
the tcſtator's heir at law. 5 Bac. Abr. 519. 11SS. Rep. 


Anfly v. Dowſig, Miche 1546. B. R.- 


Witneſſes have been examined to prove the teftator's 


intent. 
& ab. n 
 'The probate of a wiil cannot be controverted at 
Common Law. Lg. Raym. 262. Sir Richard Raine's caſe. 
A recital of a will in a copyhold admittance 1s evidence 
againſt any but the heir. 14. 735. ; 
© Tf the probate or regiſter of a will be evidence to 
prove a pedigree. d. 7.4 NET 
' According to Holt Ch. J. the regifter's book is good 
evidence to prove a will concerning lands. '1 £Zd, Ray. 
731. St. Legerv. Adams. | | : 
One of the ſubſcribing witneſſes to the atteſtation of 
a vill, having an annuity deviſed 'to his wiſe, was held 


2 Ld. Raym. 1326. Cliffe & al v. Gibons 


| 


not to be a credible witneſs within the {latute. | 2 Sr. 


125% Holdfaft on dem. of Anſly. v. Dawſing. 
Parol evidence is not admitted to contradiCt the words 
of a will. 14. 1261. Lowfeld v. Stoneham, and Cof. Temp. 
Talbit, Brown ve. Selvin, 240. bh . 
- A proof of a will cannot be made againſt a man by 
confeſſion of his own witneſs, 1 £d. Raym. 750, Pike 
v.. Crouche © -- IC La by ES: 
Executor may be faced for a legacy where ke proves 
the will, though he docs not live in that dioceſe, [4, 847. 
Eteworth v. Smalridge. | | | 
But deviſces, legatees, and creditors, are now made 
competent witneſſes to wills, for by the act of the 25 Geo. 
2. c. 6, for avoiding and putting an-end to certain doubts 
2nd queſtions, relating to the atteſtztion of wills and co: 
dicils, concerning real cftates, in'that part of Great Bri- 
tain called Enrgiand, and 10 his Majeſly's: colonies and 
plantations in America,” it is enacted, That any perſon 
thall atteſt the execution. of any will or codicil, which 
ſhall be made after the 24th of 7je 1752, to whom 
any beneficial deviſe, legacy, eſtate, intereit, gifr,,or ap- 


pointment of, or affeQtng any real o; perſanal eſtate, 


rges on lands, tence ments, or there- 
ditaments, for payment 'of, any debt of d&&bts, ſhall be 
thereby givewor made,' ſuch deviſe, &7. or appointment, 
ſhall, ſo far only as concerns ſuch perſon atteſting the.ex- 
ecution of ſuch will or codicil, or any perfon claiming 
:12er him; be utterly” nutl ard void 5 and ſuch perſon 
thail beadmitted as a witneſs to the execution of fuch will 
or codicil, within the intent of, the act of 29 Car. 2, not- 


other than' except cha 


withſtanding ſuch devite, &ce , 
4 ls 


| 
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| Andit is alſo enacted, "That in cafe by any w 
dicil made or to be made, any lands, tenements or 


ill or co. 


ments are or ſhall be charged i debts ; 8 gcpnung 


ditor whoſe debt is ſo charged, hath atteſted In cr 
atteſt, the execution of ſuch will or codici!, ſich Ay rhas 
ſhall be admitted as a witnefs to the execution of fa k 
wi:l or codicil, within the intent of the aig aCt, Th 
if any perſon hath atteſted the execution of any will ws 
ready made, or ſhall atteſt the execution of. any will, 
Fe, made on or before the 24. Func 1752, ED, 
any legacy is or ſhall. be thereby given, EE. 
charged upon lands, tenements or hereditaments ma 
not z and fuch perſon before he ſhall give his tellimany 
| concerning the execution of ſuch will, &c. {hall hays 
been paid, or have accepted or releaſed, or ſhall have Me 
fuſed to accept ſuch legacy or bequeſt, upon tender mage 
thereof ; ſuch perſon ſhall be admitted as a witneſs to the 
execution of fuch will, &c. within the intent of the (aig 
aft. Provided that in cafe of tender and reſufal, ſuch 
legatee ſhall in no wiſe be intitled to ſuch a legacy, buy 
ſhall be barred from his legacy, and in caſe of acceptance 

ſuch legatee ſball retain his legacy, which ſhall have beer, 
ſo paid, fati-fied, or accepted, notwithitanding ſuch will 
or codicil ſhall afterwards be adjudged to be void. That 
in caſe a legatee, &c. who hath atteſted the execution 
already made, or which ſhall be'made on or before the 
24th of Zune 1752, ſhall dic in the teſlator's life-time, or 
| before he ſhall have received or releaſed or refuſed (on 
tender) his legacy, ſuch legaree ſhall be a legal witneſs to 
the execution of iuch will, ©: within the tntent of the 
ſa'd act of 29 Cur. 2, Proviſo, that the credit of every 
ſuch witneſs ſo atteſting, &c. and all circumſtances re- 
ating thereto, ſhall be ſubjeCt to the conſideration and de- 
termination of the couit and the jury before whom any ſuch 
witneſs ſhall be examined, or his teſtimony or atteſtation 
made uſe of ; or of the court of Equity in whick his tc 
timony cr attcliation ſhall be made uſe of ; in like n;an- 
ner as the credit of witneſſes in other caſes, ovupht to be 
conſidered of 2nd determined, No perſon to whom any 
beneficial eſtate, intereſt, giſt or appointment, ſhall be 
given or made, which is thereby enaCted to be null and 
void, or who fhall have refuſed to receive any ſuch lepa-. 
cy. or tender as aforeſailz and who ſhall have been cx2- 
mined as a witneſs cencerning the execution of ſuch will 
or _codici), ſha!l aſter be ſhall. have. been fo examined, 
demand or take poſſcthon of, or receive- avy pioſi:s or 
beneht of or from any ſuch eſtate, &c. given by any ſach 
will or codicil, or demand, receive or accept from avy 
perſon, any ſuch legacy or bequeſt, or any fatizfaQion or 
compenſation for the ſame, in any manner, cr under 
any colour, or pretence whatfoever. - 'Fhis act not to ex- 
tend to the caſe of any heir at law, or of any deviſeein a 
prior will or codici), of 'the ſame teſtator, executed and 
atteſted according to the aQt of. 29 Car. 2. or any perlon 
claiming under,them reſp<Qively, who has becn in quict 


” 
ve 


| poſſeſſion for two, years next preceding the 62h of Mey 


1751 3 as to:ſuch lands, tenements, or hereditaments, 
whereof he has bcen in quiet poſſcſhon as aforeſaid. 'This 
act not. to exter.d to auy will or codicil, the validity or 
due execution whereof hath been | conteſted jn lay or 
' equity by the heir of ſuch deviſor, or deviſee, in any ſuch 
prior will or codgicil fo. conteſted, or any part :kcrcof, or 
'for cbtaining any covicil for recovering the lands, &:, 
\mentioned to be deviſed in any orher judgment, or deciee 
relative thereto, on or beſore the ſaid 64h of Jay 1751, 
2nd which has been already determincd in favour of fuch 
heir atlaw, or deviſee in ſuch prior will or codicil, or any 
perſon, claiming under.them reſpeCtively, or which, is {till 
depending, and has been proſecuted with due diligence ; 
'but the vailidity of every ſuch, will or codicil, and tbe 
;competency of the witneſſes thereto, ſhall be adjudged and 
eter mihed ih the ſame manner as if-this aft ha,never 
been made. No poſiciſion of any heir at law, or devilce 
in ſuch prior, will or codicil as Gil or of any perion 
claimirg under them reſpectively, which is conſiltent 
i\waths Or may be warranted by or under any will or codi-' 
cil attel{cd according. to the imtent of this aft, or whece 
the eſtate defcended or might have deſcended to fuch heir. 
at Jaw, till a ſuture or execntory deviſ; by virtu? of ny 
Wi. 


———_— 


WIL 

will or codicil atteſted according to this aCt, ſhould or 
might take effe&t, ſhall be deemed to be a poſſeſſion with; 
in the intent of the clauſe herein laſt contained, [Thi 

a@t ſhall extend to ſuch of the Britiſh colonies in America, 
where the 29 Car. 2. 1s by act of aſſembly made, or by 
uſage received as a law 3 or where by aCt of aſſembly or 
uſage, the atteſtation and ſubſcription of a witneſs or wit- 
neſſes, are made neceſſary to deviſes of lands, &c. And 
ſhall have the ſame ſorce and effeCt in the conitruCtions of, 
or for the avoiding of doubts upon the faid aQts of aſſem- 
bly and laws of the ſaid colonies, as the ſame ought to have 
in the conſtcuQion of, or for the avoiding doubts, upon 
the ſaid at in England. Provided always, that as to 
the caſes ariſing in any of the ſaid colonies, no ſuch de- 
viſe, legacy, or bequelt aforeſaid, ſhall be made null and 
void by virtue of this act, unleſs the will or codicil where- 
by ſuch deviſe, 2c. ihall be given, ſhall be made after 
March. 1, 1753. _ | 

A ſpecial verdict upon a will of land, dated the 14th 
of May 1750, and a codicil of the ſame date, made by 
Walter Chetwynd, late of Grendon, Eſq. 

The ſpecial verdict At which day, before our Lord 
the King at //2/iminfler come as well the faid Jillian 
WWyndbam, Malacs Lindon, Catherine Lindon, Thomas 
Stephens, alias ///alter Parts alias IV alter Chetwynd, Suſan- 
nah Blacknell, Henry Perrit, George Huddl:ſon and Fames 
Crofts by their attorney, as the ſaid J/i.lom Henry Chet- 
wynd by his attorney. 
moned, &c, do come, &c. and being eleCted, Sc. do find, 
as to the firſt iſſue joined between the ſaid parties, that 
the ſaid //alter Chetwynd was, at the time of making the 
ſaid writings importing to be his laſt will and codici}, of 
ſound mind. As to the third iſſue, they find that the 
teſlator did not, by the ſaid writing importing to be his 
laſt will, deviſe to the aforeſaid Pulliam Wyndham and his 
heirs any lands or tengments in the county of JYarwick, 
in .truſt for the benefit of the ſaid Thomas Stephens, alias 
Walter Paris alias F/alter Chetwynd, And as to the fourth 
iſſue, the jury find that the teſtator did not, by the ſaid 
writing importing to be his laſt will, deviſe to the ſaid 
Catherine, now Catherine Linden the wiſe of the ſaid /Ja- 
lachi Lindin, an annuity of 2007. by the year, for the 
term of her natural liſe. And as to the ſecond iſſue, the 
jury find that the teſtator was in his life-time ſeiſed in fee 
of certain lands, tenements, &c. in the ſeveral counties 
of Warwick and Stafford, of the yearly value of 3100 /. 
and being ſo thereot ſeiſed, he the ſaid /Yalter Chetwynd, 
in his life-time, {figned, ſealed and publiſhed a certain 


paper writing bearing date the 14th day of /4ay 1750, 


- Purporting to be his Jaſt will and teſtament, and Jike- 
wiſe another paper writing purporting to be a codicl 
indorſed on the ſaid fiſt mentioned paper writing, 
and of the ſame date ( which will and codicil it 
ſets out in hac verba ;) and in the former, there 1s 
a Charge upon the reſidue of his real and perſonal eſtates, 
for the payment of all his juſt debts, legacies, and 
incumbrances : and that the ſaid paper writings were 
to ſigned, &c. by the faid /alter Chetwynd in the preſence 
of Stafford Squire, Robert Baxter, and TFoſiab Higden, 
vho likewiſe atteſted the ſame at his requeſt, in his pre- 
ſence, and in the preſence of each other. And they far- 
ther find that the ſaid Stafford Squire and Robert Baxter, 
being attornies at law, were in or about the year 1747, 
employed by the ſaid alter Chetwynd to ſolicit a private 
act of parliament ** for fales of the eſtate late of Henry 
Pleettvind, Eſq. deceaſed, in the county of Lancaſter, 
for raiſing money to diſcharge incumbrances affeCting the 
ſame, &c.” And that the ſaid Stafford Squire and Rybert 
_ Baxter charged the ſaid JYalter Chetwynd debtor in their 
books, for the ſees and expences of paſſing the ſaid at : 
and which charge continued ſo, until and after the death 
cf the ſaid 1//alter Cherwynd. And that at the ſaid time 
of the ſaid fipning, ſcaling and publilbing of the ſaid ſeve- 
ral paper writings, and alſo at the time of the death 
of the ſaid /Yalter Chetywnd, there was due” and ow- 
ing to the ſaid 8. S$. and R. B, for the ſaid buſineſs 
done, the ſum of 3i87. and that ſome time after the 
death of the ſaid alter Chetwynd, the ſaid S. 8. and 


And the jurors, &c, being ſum- / 


| W- 30-5 | 
R. B. delivered a bill for paſſing the ſaid aQ to the truf. 
tees nominated and appointed in and by the faid a& of 
parliament for the purpoſes therein mentioned . and after- 
wards, and before the examination of the faid $. S. and 
&. B. in this cauſe, the ſaid 8, S. and R. B. received from- 
the ſaid truſtees, at ſeveral different times, ſeveral ſums, 
amounting in the whole to 3021. 45. 8d. and that the 
Laid truſtees were willing to have paid the remainder, if 
it had not been for a miſcalculation. And the jury far- 
ther find that in the ſaid private aCt of parliament there 
1s contained a certain clauſe for payment of the expences 
attending the ſaid bill: (which clauſe they find in bec 
verba.) 'They farther ffnd at the time of the ſigning, ſeal- 
ing, publiſhing and atteſting the ſaid paper writings, there 
was a Current account open and ſubſifting between the ſaid 
S, S. and R. B. and the ſaid J/alter Chetwynd, for other 
buſineſs excluſive of the expences of paſling the ſaid pri- 
vate act: on the balance of which account, if ſtated at 
that time, the ſaid, S. $, and R. B. were indebted to the 
laid Falter Chetwynd in the ſum of 1387. 145. 10d, They 
farther fiad that at the ſaid time of the atteſting of the 
ſaid writings, and alſo at the time of the death of the ſaid 
Il alter Chttwynd, there was due and owing from him to 
the ſaid 7e/zab Higden, bis apothecary, the ſum of 18 /. 
55. 54, on {imple contract: eleven pounds whereof were 
ſo due on the 25th of December 1749, and beſore the laſt. 
hckneſs of the faid /Yalter Chetwynd. 'Chey alſo find 
that the ſaid YYalter Chetwynd died on the 7th of ay 
1750, without iſſue, and ſeiſed, &c. and that the ſaid 
Iiliiam Henry Chetwynd is the only brother and heir at law 
of the ſaid JYalter Chetwynd, They farther find that his 
real eſtate at the time of ſigning, &c. and alſo at the. 
time of his death, was ſubject to certain mortgages made _ 
thereof, by the ſaid /Yalter Chetwynd, to the amount of 
19,0c0/ and of 5000/7. more, made by the ſaid /7alter 
Chetwynd's late father. And that the ſaid //alter Chet- 
wyad owed at the time of his death, by bonds, the ſum of. 
16c0/. and by ſimple contratts 2874 /, and that his per- 
ſonal eſtate then amounted to 139721. and was ſufficient 
to pay all the ſimple contraCt debts and bond debts of the 
ſaid alter Chetwynd. And that the ſeveral real eſtates ſo 
in mortgage were of value more than ſuſlicient to ſatisſy 
the ſeveral incumbrances affeCting the ſame. T he jury 
farther find that on the 2d of Augu/? 1750, ihe ſaid H/l- 
ham Henry Chetwynd filed his bill in Chancery againſt the 
ſaid 1/iliam ILyndman, &c. for the obtaining a decree 
and recovery of the faid lands, &'. and thereby conteited 
the validity and due execution of the ſaid paper writings. 
That anſwers were put in, and amendments made tothe 
bill; and other anſwers put in :; and the ſaid /Z7UUliam. 
Henry Chetwynd proſecuted the ſaid ſuit in Chancery 
with all due diligence, The jury farther find that the 
ſaid I/illiam W/yndman, as executor of the ſaid /Yalter 
Cheuwynd, paid to the ſaid Fofiah Higden the ſaid ſum of 
18/. 55. 5d. after the death of the ſaid /aiter Chetwynd, 
and before the examination of the ſaid Joſiah Higden in 
this cauſe : and that the ſaid F, Z. had not, at the time 
of his examination in this cauſe, any demand upon the 
faid J/alter Chetwynd. But whether upon the whole 
matters aforeſaid by the jurors in form aforeſaid found, 
the ſaid paper writings or either of them were or was 
duly executed by the ſaid alter Chetwynd, fo as to pals 
lands er tenements, or not, the ſaid jurors are wholly 
ignorant : and therefore pray the advice, &c. Fc. This 
caſe was argued twiee ; firſt, on Friday the 6th of {Jay 
laſt. by Sir Richard Ll:yd for the plaintiff, and Mr Clay- 
ton for the defendant 3 and again on Friday the 18th 
inſt, by Mr. Serjeant Prime for the plaintiff, and Mr. 
Norton for the defendant. "The principal objection infilt- 
ed upon by the counſel for the defendant, was, ** 'That 
(ubſcribing witneſſes to the will were not, at the time of 
their atteſtation, credible witneſſes.” And conſequently 
this was not a good will of lands, within the ſtatute of 
29 Car.2. cap. 3. for prevention of frauds and perjuries ; 
as not being atteſted by three credible witneſſes. In proof 
of which, they urged many arguments, and realoned 
from ſeveral caſes : and, amongft others, they cited two 
caſes as in point: viz. Hillard v, Jennings, reported oF) 


W. 1 L 


\ L4. Raym. $05. Comyins 92. Carthew 514, and Coſes in B. | 


F temp. IV. 3. page 277 ; and Holdfaſt ex dim'. Anſly et 
x* v. Dowſing, 2 Strange 1253. | | 
But it would be unneceſſary to preſix either the argu- 
ments of the couſel, or the authorities upon which they 
relied ; as lord Mansfield entered into the caſe fo very mi- 
nute!y, in delivering the opinion of the court upon it. 
After the court had taken ſome time to conſider of it, 
they all agreed that the will was duly atteſted by three 
credible witneſſes. And now lord Mansfeld delivered the 
opinion of the court to the following effect, 


The doubt made by this ſpecial verdict fprung, after 


the cauſe of An/ly v. Dow/ing, out of the general queſtion | 
then much zgitated, ** Whether a beneit given to a ſub- 
ſcribing witneſs by the will, either under a general or 
Particular deſcription, ſhould annul his atteſtation, as at 
the time of his ſubſcribing; and make the will wholly 
and abſolutely void, for want of form, as much as it he 
had never atteſted at all ; though at or after the teſtator's 
death, he might be diſintereſted, and competent to be 
examined in ſupport of the will.” 

This general point is the baſis of the objeCtion to theſe 
| ſubſcribing witneſſes. Unleſs the defendant can ſupport 
it, he has no ground to ſtand upon # but though he ſhould 
ſucceed in the general propoſition, the application to this 
caſe may fail, from the particular circumſtances, and the 
kind of benefit objected. 


| 


The queſtion does not depend upon the conſtruction of 
any words of the ſtatute. The ſtatute is ſilent as to the 
capacity of the witneſſes : it declares no incapacity; it 
requires no qualification. | 

The epithet ** credible” has a clear preciſe meaning. 
Ttis not a term of art appropriated only to legal notions 


but has a fignification univerſally received. It is never 
uſed as ſynonymous to competent. When applied to: 
teſtimony, it preſuppoſes the evidence given. 

After the competence of a witneſs is allowed, the con- 
| fideration of his credibility ariſes': and not hefore. Per- 
ſons undoubtedly credible cannot be witneſſes, under par- 
ticular circumſtances : perſons manifeſtly incredible may 
be, and often are witneſſes. | | 


— 


In aQs of parliament which dire convictions upon the 
oaths of witneſſes, the epithet ** credible” is added ; but 
by no means intended to ſignify ** competent :” that is 
imphed in the term © witneſs.” But it is intended, (from 
abundant caution) to declare, that though competent wit- 
neſſes ſwear poſitively, their credibility is to be weighed: 
_ and if the magiſtrate thinks the evidence not credible, 

he ought not to convict, 

In this ſenſe, it was very unnecflary to add the epi- 
thet, here, to ſubſcribing witneſſes. And yet, to make 
the eſſential ſolemnity of the will depend upon the credi- 
bility of the ſubſcribing witnefles, is fo abſurd, that their 
credibility has always been held to make no part of the 
neceflary form. 

If they all ſwear that the teſtator did not execute; if 
they had, at the time, the worſt characters, and had com- 
mitted the moſt infamous aCtions ; yet their atteſtation | 
anſwers the neceſſary form : becauſe the teſtator meant to 
comply with the law, and might not know them to be 
b2d men. | | 

'The third rule or caution in making wills, given at 
the end of Butler and Baker's cafe, 3 Cr, 36. b. is— 
«© At the time of the will, call credible witneſſes to ſub- 
ſcribe their names to it.” Lord Che certainly meant 
« perſons of credit and character.” 

From hence, and from the uſage in penal aQts direCt- 
ing convictions, I am perſuaded that the epithet was 
inſerted here, as a word of courſe, and miſapplied. Had 
the operation or effect of the word, in this particular 
caſe, been attended to, it never could have been inſerted ; 
becauſe, in the natural and obvious ſenſe, the meaning 
muſt be rejeCted, from the confequences it would have : 
and in any other it has no meaning at all ; for, ſuppoſe 
it to ſignify competent, competence is implied in the term 
6 witneſſes,” | 

This whole clauſe, which introduces a poſitive ſolem- 
nity, to be obſerved, not by the learned only, but by the 


unlearned ; ata time when they are ſuppoſed to be with- 


diſpoſitions of /and more reaſonable than they were a 


| 
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out legal advice, in a matter which 
every proprictor of land, where the. direCtion ſhould þ 
plain to the meanett capacity ; is ſo looſe, that there 4X 
not a ſingle branch of the ſolemnity defined or deſcribed 
with ſufficient certainty to convey the ſame idea to the 
greateit capacities. - 

There have been litigations, and contradiCtory opini. 
ons, upon almoſt every part of the form ; as «© What js 
ſigning by the teftator ? Whether the witneſſes are to at- 
teſt uno contextu, uno codemqz, tempore © Whether they are 
to fee the teſtator ſign ? Whether they ought to know 
that he ſigns it as his will ? Whether he ought to public 
it as his will? A very little preciſion, and a very few 
words, might have prevented all theſe queſtions, 

In a clauſe not the moſt accurate, I can eaſily believe 
that the uſual epithet © credible” flipped in, as of courſe 
without attention to the, impropriety of uſing it on this 
occafion. | 

It has been ſaid * T hat this aQt of 29 Car. 2. wp, 3 
was drawn by Lord Chief Juilice Hae,” but this is 
ſcarce probable, ſince it was not paſſed till after his death - 
and it was broupht in the common way; and not upon 
any reference to the judges. 

But what ſenſe ſoever is put upon this word © creej. 
ble,” the ſtatute leaves the queſtion juſt as it was : for it 
does not declare who are, or are not credible; or, (if it 
is ſuppofed to mean competent,) who are competent, or 
who are incompetent. | 

Their competence could not be referred to any law 
then eſtabliſhed : becauſe there was, there could be, none 
applicable throughout to this new caſe. 'The neceſſity 


greatly intereſt 


of ſubſcribing witneſles to any inſtrument, never had ex- 


iſted before in this country, There never could have 
ariſen, in the law of England, a queſtion, © concerning 
the competence of a witneſs, at the time of his knowing 
the fat, he came to teſliſy :? but onlv, ** Whether he 
was competent at the time of his examination.” | 

The time of his examination could not poſſibly be the 


criterion upon which the validity of the will was to de- 


pend. The witnefſes might not live to be examined: 
their incompetence to be examined, might ariſe long after 
their atteſtation. | 

«© What objeCtion therefore to the ſubſcribing witneſſes, 
ſhould be ſufficient” ro avoid a will, as informal,” was 
leſt to be judged of as caſes ſhould ariſe; by general prin- 
ciples, by analogy to the law of witneſſes in other in» 
ſtances, and by arguments drawn from the nature and 
fitneſs of the thing, with regard to Jultice, convenience, 
and the intent of the flatute. 

When ſolemn determinations, acquieſced under, had 
ſettled preciſe caſes, and become a rule of property ; they 
ought tor the ſake of certainty, to be obſerved, as if they 
had originally made a part of the text of the ſtatute, 

I will therefore conſider the general queſtion, in two 
views : Firſt, ſuppoſing there had been no judicial deter- 
mination relating to the capacity of ſubſcribing witneſſes 
ſince the ſtatute; ſecondly, upon the ſoot of the judicial 
determinations that have been fince the ftatute, And. 
thirdly, in the laſt place, I will conſider the particular 
caſe now in judgment, under all its own circumſtances. 

Firſt, Confidering the matter at large ; let me obſerve 
that the power of deviſing ought to be favoured. It 15a 
natural conſequence of property, and the right a man 
has over his own. It was a right of the law ot the Jand, 
before the conqueſt, and down to about the time of Hewy 
the Second. It ceafed, conſequentially only, by the m- 
troduction of feodal tenures ; becauſe, originally, every 
ſpecies of alienation was contrary to that ſyitein, As foon 
as the power of alienation inter vives was indulged, tel- 
taments followed, indireQly, as declarations of ules. 
The ſtatute of uſes accidentally checked this form of 
deviſing. Therefore the ſtatute of wills was mezde, 
The 29 Car. 2. cap. 3. (which gives riſe to the preſent 
queſtion.) did not mean to reſtrain teſtamentary difpoli- 
tions of land: the reaſons to encourage that power Were 
increaſed. - The policy of tenures, from whence aroſe 
the impediment to wills, was aboliſhed ; but had left 
many conſequences remaining, which made tetumenin 

5 
the 


Wil L 
the Greeks and Reman, or here before the conqueſt. The 
eldeſt ſon only is heir, ab znte/lato. Among collaterals, 
not all the next of king but one often is heirz to the 
_ excluſion. of- many 'in the ſame, and many in a nearer 
degree. Simple contract creditors had no right to be 
aid their debts. Money inveſted in land could - not 
Vl deeds Much land was in truſt: where the widow 
had no right to dower. In perſonal eſtates, the ſuc- 
ceſſion_ ab inte/lato is ſubject to all debts, and governed 
by natural family equity. In real eftates, the ſucceſſion 
is governed by political conſequences of a poſitive ſyſtem : 
which make the teſtamentary power often neceſſary, to 
enable a man to do juſtice to his family and his creditors. 
The legiſlature meant only to guard againit fraud, by 
a ſolemn atteſtation 3 which they thought would ſoon be 
univerſally known, and might very ealily be complied 
with. In theory, this atteſtation might ſeem a ſtrony 
uvard; it may be ſome guard in practice z but I am per- | 
- ſuaded many more fair wiils have been overturned for | 
want of the form, than fraudulent have been prevented 
| by introducing it. I have hada good deal of experience 
at the delegates; and hardly recolleQ a caſe of a forge 
or fraudulent will, where it has not been ſolemnly at- 
teſted. TI have heard eminent civilians who are dead, 
and ſome now living, make the ſame obſervation, 
Suppoſe the ſubleribing witneſſes honeſt ; how little 
need they know ? they do not know the contents; they 
need not be together; they need not ſee the teſtator ſign ; 
(if be acknowledges his hand, it is ſufficient ;) they need 
not know it to be a will ; (if he delivers it as a deed it is 
ſufficient.) For theſe and many more reaſons, it is clear 
that Judges ſhould lean again/? objeEtions to the formality. 
They have always done fo, in every conſtruction upon 
the words of the itatute : a f+71zor7 they ought to do ſo, 
in raiſing a conſequential ſy{tem, not preſcribed in words. 
And till more ought they to do ſo, if that ſyſtem would 
| ſpread a ſnare, in which many honeſt wills muſt unavoid- 
ts be entangled; and be no preſervative againſt fraud. 
At the time this #& was made, the law rejected no 
_ witneſs to prove a will; unleſs at the time of his exami- 
nation, his teſtimony tended to ſupport his own title, 
and enabled him to hold or recover, an intereſt under it. 
In the eccleſiaſtical court, the probate is concluſive to 
every body as to every, part. . If a legatee come to prove 
it, he intitled himſelt to his legacy. But if the legacy 
was contingent, and at the teſtator's death could not 
take effect; if he had the ſame or a greater intereſt, 
though the will ſhould be ſet aiide ; 'he was a witnels : 
a releaſe, payment, or tender, made him a witneſs. 
In the courts of Common Law, where.the witneſs had 
2 Charge vpan land deviſed to another, he was juſt in the 
caſe cf a perſonal legatee. If he had as great an intereſt 
the other way ; if his intereſt at the teſtator's death could 
neyer take effect ; if there was a releaſe (of which ſeve- 
ral authorities were cited) ; and I will add, as by neceſ(- 
ſary conſequence, if there was payment-or tender; he 
was a witneſs. : | ; 
_ Nice objeQtions, of a remote intereſt, which could not 
he paid or releaſed, though they held in other caſes, were 
not ailowed to diſqualijy. a witne(s in the caſe of a will : 
as pariſhioners might prove a deviſe to the .uſe. of the 
poor of the pariſh for ever. Vide 2 Sid. 109, Md. 1658. 


* 


Townſend v. Row. | mY #3 114: 2919 

Before the ſtatute, no man could, in a court of Juſtice, 
intitle himſelf by, bis own examination, to a deviſe. | So, 
after the ſtatute, no man ſhould intitle himſelf, in a court 
& Jaſiice, to a devile, by yirtug of bis own ſubſcription, 


—_— —_— 


wi1t 


by ſhewing the witneſs has as great, or a greater intereſt | 


che other way; or that he /has given it\up/*+ 'The pres 
ſumption of public utility, may be anſwered, by ſhews 
ing _ would be very inconvenient, . under the parti- 
cular circumſtances, not to receive ſuch teſtimony, 
herefore, fron neceſlity, the courſe of buſineſs, and 
other reaſons of expedience, numberleſs exceptions'are al- 
:owed to the general rule. The preſumption of bias 
ariſes as at the time of ſubſcribing. But it may be an- 
[wered—lf part is deviſed to a ſubſcribing witneſs, the 
preſumption is anſwered, by ſhewing he was heir at law 
or that the deviſe is void ; or that he has renounced it» 
Where is the reaſon to ſay that a witneſs who does 
not know the contents of a will during the teſtator's life, 
and at his death takes no benefit, was biaſſed at the time 
he ſubſcribed, or can be biaffed at the time of his exami- 


jnation? . During the life of the teſtator, deviſes are 


mere poſſibilities: no intereſt can veſt till death. The 
preſumption of bias from the poſſibility, is anſwered by the 
tact when it becomes an inteceſt, His ſwearing when he 
's totally a;/antereſted, is concluſive, that the poſſibility is 
not to be preſumed the corrupt cauſe of his ſubſcribing. : 
For the fake of third perſons, it is wiſe and juſt, to 
allow the objeQtion thus to be'/purged ; otherwiſe, man 
iettlements by will muſt be overturned, to the ruin « 
tamilie-, It is natural and uſual to give legacies to ſer- 
vants, and tokens to friends. ——Perions under theſe de- 
ſcriptions are moſt likely to be witneſſes. . Ought ſuch 
trifles to overturn unavoidably the moſt deliberate diſpoſhi- 
tions of the greateſt eſtates? which may be attended 
often with this family diſtreſs, that a man may have giv- 
en his money to one. part of his family, and his land to 
another: in which caſe, the will would be good as to the 
money z and void, as to the land. 


If the legiſlature had ſaid ſo, that would have been a 


poſitive rule : but it is contended for, by confirudtion, and 


to guard againſt fraud. | It is not a guard, even 'in theory, 


in the caſe of legatees : becaufe, they may, in another 
ſhape, atteſt the deviſe which charges the land with their 
legacies.' | mh SLY 2- SV6D S007 TOE} LL” 

It is ſettled, ©* That where the land is onoe charged 
(and it always 1s an auxiltary fund) with the payment 


of legacies, by a ſolemn deyiſe, the legacies may. be 
given, altered, or revoked: by a ſubſequent will unat- 


teſted,” The fraudulent legatee might atteſt the charge, 
and get his legacy ina codicil unattefled. Let a will be 
ever ſo fair, a flip in form is fatal: which is a certain 
miſchief, But, if a will be fraudulent y though it is al- 


lowed to be formal, it may be ſet aſide -upon evidence 
and circumſtances. | 


Neither reaſon nor policy requires the objeQion to be 
carried. farther than I have laid it down; agreeable to 


the law before the ſtatute, and the univerſal maxim, 


«« Teſtis in propria caula non eſt adhibendus.” But if 
judicial determinations, acquieſced under, and become a 
rule of property, fince the ſtatute, bave extended the in- 
capacity further, they -muſt be adherred to: which brings 
me | 3-1-7 ; FE: H-'2 ).C 4 
Secondly, to conſider the judicial determinations fince 
the ſtatute, oo OMEN ad, 300975; 
All: determinations apree exactly with theſe principles. 
[n:many inſtances, the preſumption of bias from a legacy, 


-[at' the time of ' ſubſcribing, has'been'allowed 'to be taken” 
off by a releaſe. Authorities in print have been cited to 


ſhew ©*ithis was conſidered as a ſettled point z?? and I 


verily believe it was ſo, from the authority of the oldeft' 


and moſt eminent :praQtifers /in ' Fe/lminfter-Hail; and 
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which at the timg of ſabſ{cribing, he could not bave | therefore TI \give credit to the ditum' of Powys in Finer,' 
Proved by his examination. -. | (See Viner's Abr. tits. Evidence, page 14. N®. $3)/* That 
| The difability.of a witneſs from intereſt, is very. differ- | it had been ſolemnly. agreed by the Judges, K where a; 
ent from .a poſitive urcapacity. It a' deed muſt be ac- | perſon ha#-a; legacy given, and did releafe it, he was) 
knowledged before a judge or notary public ; every | a good witneſs to-prove the will.” 1 
Q 5 PB under /a;poſktive incapacity :to ;authenti- | I know:that'efare the caſe of Zrfy'v. Dow/mg, a will 
te. it,2 but, ohjeQions'of intereſt, are deduRtions from of 'a yery-great'eſtate| was liable to the-objeAion z and 
natural . xeaſon, apd;progged: ppon 2 preſumption. of too | the heir at- Jaw would. bave contefted' it.. ' But as! it was 
great 2 bjas inthe. ming. of the: witneſs, and the public|| certain the witneſſes 'would'be _ or releaſe, 'ino opi- 
yulity of rejecting partial teſtimony, — > +// ; / |[|nion that+ be took;" encouraged hin to-think"it worth his 
Preſumptions ſtand no longer than.4ill tha contrary is/[/while.' IVES Fr ENSHEuT | 
proved. + "The. preſumption |gf, a bias may' be. taken off, Mr. Fazaterlty nd Sir Thomas Boitle have 401d me, 
Var. I: N? 136, - gN h they 


£ 
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. they took it to be ſettled; and indeed the number of |every ſpecies of change of dominion, or property tries; 

wills where the objeQtion lay and never was taken, de- | ſo called, (** Proprium eft quod quis libra mercatur et Wir 
monſtrated it. . and int many other contraCts: FOES, P, 
There is not a ſingle determination which catries the Subſequent laws and nfages, eſpecially after teſtametits 
incapacity farther than the rule I bhve laid down ;' viz. | came to be tit writinz, took away the ceremony of the - 
© hat a perſon ſhall not, in a court of Juſtice, intitle |ſymbolical ſale, added two witneffes more, and preſerik. 


himſelf to a deviſe, by virtue of his own ſubſcription, |ed forms of atteſtation ; but left the conditron of the wit. 
which at the time of- ſubſcribing he could not have prov- | nefles the ſame ; they muſt be freemen, 


qe n, Romay citizens, 
ed by his examination adult and teffabiles, Yet by an equitable conſtruQtion 
' 


That is the caic of Hilliard and Fennings, That 1s | general reputation was ſufficient { as where the wi 
the reſolution and judgment of the court in the caſe of | whom, every body confidered as a freeman, 
Anjly v. Dewſing, 1 here the defendant was devilce ; | a ſlave. | 
ſubjeQ to an annuity of 20/. a year to &/iz, the wife of | This was the cond: te/tium, and mult exiſt at the 1777 
Toby Hailes, for her life, for her ſeparate uſe: and |of ſubſcribing 3 as much as where there is a cuſtom - 
there did not appear to be any perſonal eftate. Her in- | ſurrender into the hands of two copyholders out 
tereſt was a charge, in the nature of a legacy, to be paid | they muſt be copyholders at the 7rme.. 
by the defendant, out of the eſtate deviſed to him; and | Though in other caſes, the objeCtion of intereſt, to a 
being for her ſeparate uſe, it was a truſt, and the defen- | witneſs was allowed ; it did not incapacitate witneſſz3 
dant was her truſtee. Upon the validity of the deviſe to | to a will. | 
the detendant, her annuity depended. It he ſucceeded, While the teſtament per As et Libram continued, nej. 
her title followed of courſe; tor'he muſt take the land, | ther the teſtator, or heir, or any of the families of either 
as the teftator gave it, ſubject to the charge and truſt; | could be witnefſes ; becauſe they were ſuppoſed the par- 
and upon the deviſe to the defendant being found good | ties to the contraCt. | EC! 
at law, a court of equity muſt, of courſe, have decreed | When the ſymbolical ſale ceaſed, and teſtaments were 
the truſt. So that ſhe was the ce/tuy gue tru/t of the party | in wiiting and ſecret, the heir himſelf was a ſufficient 
to the, caule; and either way, the, judgment would im- | ſubſcribing witneſs. Afterwards, though the will was 
mediately affect her intereſt, | | opened, and he knew the contents, he was a ſuflicient 

In matter of evidence, huſband and wife are confider- | ſubſcribing witneſs: as appears from Cicero for Mi, © 
ed as 0ne ; and cannot be witneſſes, the one for the other. | ſpeaking of Cyrus (ſeEt. 48.) © Una fur; teflamentum fimul 
The huſband cannot be.,witnels for his wife, in a queſtion | obſignavi cum Clodio; te/flamentum autem palam fecerat, 
touching her ſeparate eſtate, & illum haredem & me ſeripſerat.” | 

There was no releaſe, There could be no payment | TFuſtiman In/?. lib. 2. tit. 10 ſe. 10. recites the heir 
or tender, without the interpoſition of a court of Jultice ; | having been allowed to be a witnefs ; but forbids it, .- 
becaule the value depended upon uncertain eſtimation : | (not upon the foot of his being interefted, but) « ag 
but no attempt had been there made towards paying, or | 1mitationem priſtini farilie emptaris z, quia hoc totum negotium 
tendering the value of the annuity. teſtamenti ordinanai gratia, creditur hodie inter te/latorem 63 
\- This brought it preciſely to the caſe of Hilliard v. | heredem agi.” But in the next ſeQtion {/ef. 11.) he ex- 
Jennings : the witneſs, in a court of Juſtice, was to | preſs]y allows the ce/{uy que tru/?, and legatees, to be ſub- 
fupport a deviſe to himſelf, by virtue of his own ſub- | ſcribing witneſſes 3 ©* quia non juris ſucceſſores ſunt.” And 
ſcription (for the caſe is the ſame, as if the wife: had | yet the heir might be merely a truſtee for the whole in- 
been the witneſs, or the huſband the deviſee of the an- | heritance to be delivered to the ce/tuy que iruf? ; and the 
nuity). (rot | legatee may exhauſt the whole eſtate. | 
\- It is true that Lord Ch. J. Lee, in delivering his opi-| This abundantly ſhews that the paſſage from the Code 
nion, (which was April 22, 1746. Paſ. 19 Geo. 2.) ar-|and Digeſt did not relate to witneſſes being intere/ted, 
gued as if the objeCtion of benefit from the will to the | And the Code and the Digeſt are conſiſtent with the In- 
witneſs, at the time of ſubſcribing, could not be anſwered | ſtitute on this head. The Code, Digett, and Inſtitutes, 
or taken off by any ſubſequent faEt ; which he grounded | are all one connected work. The Code was firſt pub- 
upon the authority of the Roman law from the Digeſt, | liſhed in the third year of Fu/tintan: the Digeſt was 
and Code; where. it is ſaid © Conditionem teſtium tunc in- | compiled before the-Inſtitutes, but publiſhed a month 
ſpicere debemus, cum ſignarent, non mortis tempore.” But | after, in the ſeventh year of Fu/tinian. 
the ſenſe of this paſſage was not enough conſidered. The propoſition ** "That any kind of int@eſt, at the 

- *© Conditio teſtium”®* here means the poſitive capacity of | time of ſubſcribing, could not afterwards be taken off ;” 
the witneſſes; their rank, or quality, as freemen, citi- | anc the application of this paſſage in ſupport of it, was 
2ens adult, | | much agitated in Jeftminfler Hall and the whole king- 

\ There never was a time, in the Roman law, when in-| dom. A gentleman at the bar, purſuing the propoſition 
tere!t under the will was any objection to ſubſcribing | through all its confequences, hit upon this point. — 
witneſſes, £4 2.2. __ | © That a charge upon land for payment of debts, would 

To explain this a little farther: the eſſence of the | defeat the will, if a ſubſcribing witneſs was a creditor 
Raman teſtament. was the appointment of an heir, to re- [at the time of ſubſcribing.” As ſoon as it occurred to 
preſent the teſtator. | .- 1. . {| him, he mentienedit tome. "There had'been many ſuch 

| Before The twelve Tables, the teſtamentary heir might |'deviſes ; but the queſtion, 4 Whether the witneſs was a 
be made two ways, in procindtu, as Plutarch deſcribes at | creditor,” never had- been aſked at law; nor by inter- 
the ſiege of Corioli ; or in the form of a legiſlative aCt, in |rogatories in Chancery, framed to eſtabliſh or impeach 
comitits calatis. | | | EM a will. 1% 97 | | 

{ The twelve tables gave an abſolute power to every man, | If the: general rule was right," the deduQtion ſeemed 
to make the law of. his own. ſucceſſion; ;but-preſcribed | very plauſible. - He put this pointin iſſue, -in Chancery ; 
1 form. As a teſtament was an alienation of the teſta- | and examined to ir, in behalf of 'the heir, in ſeveral caſes. 
tor's property and family after his death, | the form of | Lord Hereford's will was one'of the- firſt : This was an- 
mancipation per 5s. et Libram, uſed. in other. transfers. of |'other. | ON LCLERD TY Es 
property or family, was followed in this: the heir was | A caſe 'foon happened which-brouglit the general pro- 
ſuppoſed to buy, and'the teſtator to /elt his ſucceſſion and | poſition flung'out by Lord'CH: J. Ze, under judicial exa- 
family, for and as repreſenting their familes. ; The cere-| mination. - On the 10th of Feb: 11746, the earl of Aileſ- 
rmony: was tranſaCted 'with all» the : ſymbols of. a: ſale, | bury died ; having made a'will; {15th ay, 1946, of his 
in the preſence.of- the.officer, who held the. balance, and | whole eſtate -real and perſohal,' charged with debts ant | 
of five free-men, citizens. of . Rome, fourteen years of age | legacies : the three ſubſcribing witrieffes, as being in his 
atlezſt,: ſolemnly required to.bear witneſs.. ©; - + 1 12 | ſervice at his death, had 'tegacies;''6ne'36l. a year: for 

- Theſe ceremonies:and ſymbols: were invented before | life ;- the other two ptcuniary' legacies.'* All 'three re- 
inſtruments in writing : and this imaginary ſale per #s | leaſed, 'the 12 'February, 1746. ' 3} 
et Libram, was uſed in alienations, adoptions, and almoſt Heihad made a former: will," onthe 20th of December 

* ; | . : 3 #4 - 48 1744 
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really was 


of court, 
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i7 44 atteſted by three - diſintereſted \ perſons 3. under 
which the .thiree, ſubſcribing witneſſes to the laſt. will 
would bave.bad the ſame legacies. Je 
'A bill was brought in-Chancery, to have the latter: will 
eſtabliſhed, notwithſtanding this  debt,z and ſtating the 
whole matter. .Notwithſtanding the will of 1944; which 
the teſtator had revoked, (as he thought, effeCtually) 
and might probably have cancelled itz it was a-benefit 
to the witneſs, at the. time of ſubſcribing, to have a legacy 
under the laſt will. FOOT AA OETBes 

The, cauſe came to be heard, the, 5th of Nop. 1748. 
And I was of counſel in, it. POTS HE 
' T had taken the liberty to aſk Mr. Juſtice - Denni/on, 
« Whether the judgment. of the court, in the caſe: of 
Anjly v. Douſing went, upon the general propoſition.” 
He told me it did not ; but upon the particular circum- 
ſtances. As to, himlelt he was not of opinion 4+ That 
an objeclion of benefit, at the; time of ſubſcriving, might 
not be taken off, by being; dilintereſted, at or. after the 
death.” _ ot 72 +5 fs 

I mentioned this to the Lord Chancellor, who had. got 
from Lord Ch. ]- Lee, a copy ot the opinion he deliver- 
ed: and he was clear, ** they were good witneſſes,” 
At the death of the teſtator,”'it was indifferent to them, 
; which will prevailed: beſides, they had releaſed : | he de-, 
clared the laſt will, of the 15th of Mezy, 1745, to be well 
proved, eltabliſhed-it, and decreed the truits, 3 
There is another matter touched. in that opinion deli- 
vered by Lord Ch. J. Lee, which interferes with the 
rule I have laid down, in 1ts, full extent, viz. ©*T hat a 
ſubſcribing witneſs who 1s a ſeyeral deviſee, which deviſe 
as to him muſt be void, ſhall not by his ſubſcription au- 
thenticate the. reſt of, the will,” | But, for. this, . no au- 
thority is cited. In the cafe of Hiiliard v. Jennings, the 
whole land was deviſed to ///i liam Hilliard. And I am 


« That the wilt might be only. void, guoad: the deviſe to 
the witneſs:” becauſs Carthew, [pa. 514.] who was 
counſel in -the caſe, and has reported it the moſt correCt- 
ly, hints an expreſſion of that kind, ,viz. * That it was 
void guoad the deviſe - of. the lands to the plaintiff; and 
Lord Raymond, -in the caſe of Baugh.v. Holloway, (1 P. 
Wiliams 557, 558) fays expreſs]y, © That Lord Ch. }. 
Holt fo determined.” _ ey 't) 
The validity of the will, as tothe perſonal eſtate, was 
not before the court, and never could come before the 
court, becauſe that queſtion belonged to another juriſ- 
diction. 'The caſe in, judgment was of a deviſe 'to the 
witneſs only. Lord Ch. J Holt might, very properly, 
throw out ſomething to. guard againſt inferences from 
their preſent determination to the caſe of a deviſe to 
a third perſon. | EP too ans 

| T looked into the Regiſter-book, for that caſe of Baugh 
and Hollaway ; and find the ſtate of it to be this.——- 
Richard Baugh died, leaving Eliz. his wife, and two ſons, 
named Fohnand Gezrge ; baving firſt made his will, dated 
1th Z«ne 1707, whereby he deviſed certain. premiſles to 
his youngelt ton George, his heirs and aſſigns, charged 


with the Prgment of 2col. which was due' on bond | debts” ought not to incapacitate ſubſcribing witnefles ; al- 


to Launcebt Baugh, the: teſtator's younger brother. And 
the ſaid teſtator aiſo deviſed certain other lands to the ſaid 
George, with a proviſo, that on the ſaid George's attaining! 
twenty-one, and having 1000). paid him, then all the faid 
premiſſes ſhould return to, his e'deſt ſon, John: © And in 
caſe both his ſaid ſons ſhould die vuder.twenty-one, un- 


married, then the ſaid teſtator. deviſed. the ſaid firſt men-;|t 


tioned. premiſſes to his wife Z/3z. . ber heirs 'and aſſigns, 
charged, with the. payment of the ſaid 200/. to the ſaid. 
Launcelot Baugh, and alſo: with the , payment of 150/ 
to ſaid Launcelot Baugh's children, and deviſed the ſaid 
laſt mentioned 'premiſſes. to bis brother #d4ward Baugh; 
his heirs- and aſhgns., But the :teſtator's ſaid ſons died 


vithout-jflue, under 2ge: and Elizabeth Baugh poſleſſed | 


and enjoyed the, faid premiſes under, the, ſaid wills, and 
afterway Jie: 2-20 Q#ober, 1714; having fiſt; made; 
Hh b Y 2 c = . % dx. ? F; . * 

er will, and deviſed the taid firſt mentioned premiſles.to 


Cotherige, Rawkns, charged with the payment of her debts, 
ad" i + bow 04 4 . 


% _ - 
Y at &.'4 t | , | 
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' will.! .. Carhbrine: Raw!its entered, and ehjoyed the faid 
premiſſes, and died ;/ having made het: will, dated' 26th 
May," 1x6, and deviſed the' fiid premifſes to Ann Ozendert 
and, Elizabeth Holloway, as 'tetants in common," charged 
with: the payment of the debts and legacies appointed to be 
Paid thereout by the ſaid 'Richard Baugh; and alſo of the 
debts; &c. of the ſaid Elizabeth unſatisfied by the faid 
Catherine Rawlins. The faid Ann Oxenden arid Elizabeth 
Holloway elaimed the ſaid premiffes, as only children of 
John Holloway by Ann bis wife; and as coheirs at law of 
the ſaid Elizabeth Baugh and Catherine Rawlins, Laun- 
celet + Baugh filed his bill, and claimed (as uticle, and 
heir at law of Fohn Bavtgh, the ſurviving ſon of his bro= 
ther ,Richard ' Baugh, thereby impeaching his ſaid bro- 
ther's will” OG 

1 The order is tated right in t P. Jill. 558: and on 
ſearching. the Regiſter-book, it covld not be found to 


| have come on again. -'Thetefore it is reaſonable to think 


the heir muſt have been adviſed to drop it: | - : 
Deviſes of lands differ extremely from' wills. They 
are no appointment of an heir; they create no repreſen- 
tation ; the deviſee does not ſtand in the place of the de- 
viſor,, as to ſimple contraft debts; and til} the ſtatute 3 
& 4 W.& M. the deviſee was not liable to ſpecialty 
debts; (becaufe he was conſidered as an aliene:, and not 
as the heir) ;' they are conveyances or diſpoſitions mort:s 
cauſa z. and. that is the 'reafon why a man -tannot deviſe 
land which he ſhall afterwards acquires | | 
_ One deviſe may be void, (as in the taſe of this very 
will) ; and the deviſe of another good; 'Dhere is to pro- 
bate of . the. whole .inftrument : every ſeveral devifee muſt 


make out his title, in a diftinCt caufe, and de novo, 


againſt every new party. 


__ Upon legal:principles, there is great weight in the dif- 
| tinCtion faid to have 'becen -made by Lord Ch. iJ; Hoelt : 
fatighed that Lord Ch. ]J. Ho/t took the diſtinQion, an 


and the authors referred to by Swinburne are ſtrong, upon 
the reaſon and fitneſs of the thing: ' Woelgr7 2] 


'The danger of fraud, from the imagination, © That 


four witneſſes might divide the eſtate among(t them, (viz« 


| by contriving to atteſt each for the three others, as to the 


land deviſed to!thoſe others; though none of them could 


be a good witneſs as to the deviſe to himſelf) ſeems very 
chimerical. That very contrivance 'would overturn the: 
| will; if it would not, they might as 'well execute their 


ſcheme, by four deviſes, in 'tour paragraphs,' ſeverally 
atteſted. | - | Wei? | 


Thirdly, In - the third and laſt place, I propoſed to, 


confider the -preſent caſe under its own circumitances. 


'Cheſe witneffes are in the nature 'of legatees z'not ſeve- 


ral devifees. * The preſumption of © Intereſt at the time 
of ſubſcription,” is taken off, at the death; by the-prin- 


| cipal funds being more than ſufficient; it is taken off, 


before the trial, by the debts being paid. _ SOETL 
But the benefit-at the time of ſubſcribing was nothing. 


Fn does. not appear the principal funds then were deh- 
( cient, the legacy isa bare poſbility, upon a contingency z 


which contingency never happened. 
Bot I. will go farther; T think a charge © to pay 


though they 'wanted'and claimed the benefit of it. Every 
honeſt man ſhould make that charge in his will : be who 
omits 1t, is faid to fin in his grave. | 


\: Fraud cannot be preſumed, from inſerting a clauſe 


which would be iniquitous not to put in. 

.« No+man would reſort to wicked and fraudulent prac- 
ices, to get- h:'s deht charged upon land by the will of 
his-:debtor 3 if he ſuſpeed the debtor's circumſtances, 
he -would: not ſtay till his' death, or truſt a revocable 
ſecurity. - | 


Juſtice and truth; and the public inconvenience ſo great, 
thatihardiy a will could ſtand. 5 OT DAR ESE 
This charge ought to be in every will. The perſons 


| attendant upon a dying teſtator, and therefore moſt com- 


monly witneſles, are. generally'in fome degree creditors ; 
ſuch! as:ſervants, parſon, on apothecary, Wc. and 
the diſallowing ſuch. perſons to be witnefles cannot an- 


ubjett to the {aid charge made by her huſband's 


(wer any ends of public Utility, a8 


Upon 
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The preſumption of ſraud in this caſe would be againſt. 


ay ETSY S 6 OP 


ys 16 0 = 
. POET: hen Bode SI — — SL py 
= Foe Ones © CO PEI Sons, EE In 


cd 8 —— 9 pry ay 
Ae od tone ot et ES 

_ » "> of —_— 

= _ - 


2 


— — —— ﬀ_— 


- T9 1 

Upon the whole we are of opinion, that this will 
is duly atteſted by three witneſles. Bur. Rep. 414'to 
431. Nov. 25, 1757. Windham v. Chetwnd. LEE 

The.caſe of Anlty. and Dowling, ſo often befare mentioned, 
is reported in.Stran; 1253, #91255, in mannet following: ' .. 

Ejectment for lands: in . Cambridgeſprre on the demile- 
of Chriftopher An/ily, D. D. and Mary his'wite. And 
upon a trial at bar the jury found this ſpecial verdict. 

That James Thompſon, Eiq. being ſeiled in fee of the 
premiſſes in queltion, and of ſound mini, figned, fealed, 
and publiſhed a paper writing, purportipg to be his laſt 
_ will, dated the 1oth of February, .1742, and which is 
found in bec verba : by this he declares, that he devifes to 
the defendant the lavds in queſtion forlife, remainder to 
his fiſt and every other, ſon and ſons in + tail male, re- 
mainder to his davghters as tenants in common, with a 
reverſion in ſee to the right heirs of the devifor : then 
he charges all his real and perſonal eſtate with particular 
annuities and legacies, and particularly an annuity of 20/. 


per Annum to Elizabeth the wife of Fobn Hales for her! 


life, and to her ſeparate uſe; and he alfo gives a legacy 
| of 10/. each to John Hailes and his wite for mourning. 
'That to this will there are three perſons who ſubſcribe 


their names as witneſſes, whereof John Hazes 1s one; and 
that in their preſence, and of nobody elſe, he ſigned, feal-| 


ed and publiſhed the paper writing as and for his laft will ; 


and they three atteſted the ſame in his preſence, and are. 
Fobn Hailes | 


all three living. "Fhey find -the identity of 
the legatee and ſubſcriber, and that Ehzabeth his wife 
is till living. That the deviſor dixd the 28th of ay 
1743, without iſſue, and feized as aforeſaid, and that 
Mrs. An/ly (one of the leffors) is his aunt and heir at 
law. 1 hey find that before and at the time of the 
trial the defendant made a tender to Fohn Hatles of 204. 
ſor his and his wife's legacies, which he refuſed to accept, 
and that thoſe Jegacies are not diſcharged. Then they 
find the entry and demiſe by the leſlors, &c. ſed utrum, &c. 
This cauſe was three times argued at the bar, and this 
term the Chief Juſtice delivered the reſolution of the 
court. | | 
The queſtion upon this ſpecial verdift is, Whether in 
the light Haziles now ſtands, he is to be conſidered as a 
credible witneſs within the intent of the ftatute of frauds * 
And we are all of opinion he 1s not. 
'The right to deviſe in this caſe is not a 
right, it. being inconfiſtent with the notion of a feudal 
tenure. J/right's Tenures 174. 
powers given by ſtatutes, which muſt all be conſidered 
together, as creating one general parliamentary rule : 
the particulars of which are, that it muſt be in writing, 
figned, and an atteftation of three credible witneffes in 
the preſence of the devifor. "Theſe were checks intro- 
duced to prevent men from being impoſed upon ; and cer- 
tainly meant, that the witnefles (who are required to be 
credible) ſhould not be ſuch as claim a ben fit by the will, 
Though a will may be read, on proof of all the circum- 
ſtances by one witneſs; yet that is upon a ſuppoſition, 
there are two others, who could be allowed to give the 
ſame teſtimony. Carth. 35. Shew. 18, 3 Med. 262, 
Cumb. 174+ | Y NED 
If the tender would be equal to the payment of the two 
money legacies, (as it is not) yet the annuity charged 
| upon the <ftate deviſed would ſti}l ſublift; and though it 
is charged both upon the real and perſonal eſtate, and the 
perſonal (which is not found to be ſufhcient) would be 


the firſt fund, yet it is for Hailes's advantage to enlarge the 


fund by taking in the real eſtate; and we mult at law 
conſder the huſband as benefited by the annuity, though 
given to her ſeparate ufe ; for it is his money the moment 
7t is paid into her hands, or if not, it eaſes him in pot 
of maintenance. | 

It was objected, that nothing veſts till the death of the 
deviſor, and therefore at the time of the atteſtation he had 
'no intereſt. But the anſwer is, that he was then under 
the temptation to commit a fraud, and that is what: the 
parliament mtended to guard againſt. . rr wh 

Another way by which it was attempted to be ſup- 
ported is, that it-may be void as to the annuity, but good 


3 


| validity -of 'it to lands, 


Common Law | 


But it depends upon | 


as to the deviſe to the defendant z which is 
an expreſſion in Curthets's report of ' the 
'v. Jennings 514, that the will was voit 
lands to the plaintiff, But whoever re 
the 'record will fee, that there were: no 
viſed, and'thefeſgre it is equat'to faying 
any paſſing of lands; $ pro 


[ 


grounded uv 


"Unded upofi 
Cafe' of 'Hiltihrd 
Foto deviſe of 


ds that will ft6ii 
ther lands ag. 
se | tis void ay t 
ITY apt os et Broth he | 
cauie as to per it was 
| certainly a good will. Saab comendgrank: TR 
Conſider what a door this would open to ' | 
has ſour eſtates, and is beſet by Paco Yeburr 
procure a will,' whereby each has a ſeparate eftite deviſed 
to him. If one is allowed to'be a witneſs for the other 
three, they thereby eſtabliſh it for the whole. 1n ay yy 
Raym. 730. it is held, that there muſt be an ability as & 
the whole wi'l, and not as to a'particular le cy. ln the 
caſe of a will confilting of ſeveral ſheets of paper, as + 
Mod. 263. The party benelited in one ſheet, cannot &, 
ſet up to prove every other ſheet. | 
It was agreed, this man could not be examined; how 
then is he that credible witneſs that the ſtatute requires? ; 
The true time for his credibility is, the time of his at- 
teſtation ; otherwiſe a ſubſequent infamy, which the teC- 
.tator knows nothing of, would void his will. 
And as to what is faid in Swinb. 296. it relates only to 
' wills of perſonal eſtates, and cannot affe& the conſtruc. 
_—_ - oo _— A | gy 
The Digett, 1b. 28. tit. 1.1. 22. De te/tibus, ſubſcrip- 
tone, et ſignis, 18 expreſs : Conditionem fe ee " 4 
cere debemus, cum ſignarent, non mortis tempare, and lo is 
the Code, lib. 6. tt..23. 1.'n, | 
We therefore hold this not to be a good atteſtation of 
a will of Jands; and then the title of Mrs. Anſly the 
lefſor of the plaintiff as heir at law is not defeated by 
; what. is ſet up as a will: and conſequently the plaintiff 
| muſt have judgment, ad rags . 


opinion of the 


The following is another report of the ſaid caſe of Anfty 
; and Davfng, from a MS. «mk Send onoks YO 
| LeeChief Juftice, This ſtands for the 
court on the following cafe, | 
In an ejectment, in which the plaintiff declares pon, 
the demiſe of Dr. An/ty and his wife, of lands lying in 
the county of Cambridge, at a trial at bar in this court, a 
ſpecial verdict was found to the effe&t following : that 
Fames Thompſon of Trumpington in that county, Eſq. being 
teiſed in fee, by a paper writing, purporting to be his 
laſt will and teſtament, dated the 10th of February 1742, 
gave all his lands, tenements, &c. to the defendant 7c»: 
| Dowfing for his life, the remainder to his and every other 
ſon in tai}, the remainder to his own right heirs; he like- 
| wiſe bequeathed to the ſame perſon all his perſonal eſtate, 
and then follow theſe words. ** Nevertheleſs it is my 
will and meaning, and I do hereby charge and make 
\ chargeable all my eſtate real, as well as perſonal, with 
"the annuities and legacies herein after mentioned.” And 
phongk others is an annuity or yearly rent-charge to 
| Elizabeth the wife of Fohn Hailes, for her own ſeparate 
uſe, exclufive of her huſband, not to be ſubje& to hs 
debt, and her receipt to be a ſufficient diſcharge. And 
afterwards he gives to the ſaid John Hailes and his wife, 
for mourning, ten pounds a-piece. The jury further find, 
| that the ſaid Fames Thompſon ſigned, ſealed and publiſhed, 
the faid paper writing, as and for his laft will and teſta« 
| ment in'the prefence of three perſons only, one of whom _ 
was the faid Fohn Hazles, mentioned in the ſaid paper-_ 
writing, and huſband of the faid Elizaberh, Tha! the. 
 faid Fames Thompſon died” the 28th of May 1743. That, 
the ſaid Fohn Hailes and' Elizabeth his wife are both alive, 
and that the defendant Dow/ing, before, as well as af the. 
trial, tendered to the ſaid Hailes the two legacies of 10/«; 
| and cl. which he refuſed to accept, and they find that, 
the ſame are not any other way ſatisfied, 'or diſcharged. 
' 'That Mary Anfly one of the leffors of a I laintiff is the,. 
| aunt, and heit at law to the faid James Thoinpfori. And . 


| whether upon | the whole, the defendant is gditry, the, 


{ur 


pray the advice of the court. "© 
rom this verdict it appears, that the title to 
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mentioned in the declaration, depends upon this queſtion, 
chether this will of Fames Thompſon was duly executed 
 6urſuant to the ſtat. 29 Car« 2. | ; 

| * There are three perſons who have ſubſcribed. as wit- 
neſſes to the executing of that will z but one of the three 
has a legacy left him by the will; and there is beſides a 
legacy, and an annuity left to his wife, and the teſtator 
has by his will ſubjected his lands to the payment of all 
his legacies and annuities. It is, therefore, objected, 
that Hailes is not ſuch a credible witneſs, as that ſtatute | 
requires. It has been anſwered to this, fiſt; that the 
perſona! eſtate muſt in the firſt place be applied towards 
payment of the legacies, and non con/?at, but that is ſufh- 
cient, Secondly, in the next place, that this annuity 
being to the ſeparate uſe of the wife, cannot be confider- 
ed as any intereſt in the huſband, | | 

But if theſe anſwers had been ſufficient, Zazles ought 
to have been admitted as a witneſs upon the trial ; but 
we did not then, nor do we notw think them ſufficient, 
for he would then be admitted to increaſe the fund, 
which is a ſecurity for his own legacy: and abit pre- 
ſumptto donec, &c | | 

The annuity to the wife, though for her ſeparate uſe, 
is for the benefit and advantage of the huſband, and not- 
withſtanding it is not ſubject to his debts; yet it may | 
eaſe him of what it is neceſſary for him to provide for a 
- proper maintenance and ſupport of his wife. 

Neither can the tender and refuſal of the legacies 
make any difference in the caſe, as it does not at all 
affeCt the annuity. | Dig 

The true point therefore is, whether Hales is, notwith- 
ſtanding this objection, to be conlidered as a credible 
witneſs within the ſtat. 29 Car. 2. And we are all of 
opinion that he 1s no. Wi | 

Lands were not deviſable by the ancient Common 
Law, except by cuſtom. And this was founded upon 
the feudal law. /Jright's Ten. 173, The ſtat of Hen. 8. 
ficſt gave the teſtamentary power over lands, and that 
power was laid under certain reſtrictions by the 29 Car. 
'2. And theſe ſtatutes are now to be taken together, as 
containing all the parliamentary rules concerning the 
manner of diſpoſing of lands, by will. The neceſſary 
requilites are, that the will be in writing, figned by the 
_ party deviſing, or ſome perſon authorized by him, and 
atteſted and ſubſcribed by three credible witnefles, in the 

eſence of the teſtator. In the cafe of Lee and Libb, 
1 Shower 88, and Carthew 35. there were two wit- 
neſſes to the will, and two to the codicil, by which the 
will was confirmed; and yet the will was held to be 
void as to the lands. I mention this caſe, becauſe my 
Lord Ch. J. H2{t there ſays, that the three witneſſes are 
to prove all the things required by the ſtatute: and this 
I apprehend is an anſwer to an objeCtion that was drawn 
from the common praCtice of calling only one witneſs to 
prove the will, who proves at the ſame time the hands of 
all the reſt, 

"This is done where it.is not further conteſted ; but the 
heir at law has a right to examine the other witnefles ; 
for the law is, that he is not to be diſinberited but by the 
oaths of three credible witneffes at leaſt, which muſt 
mean /egal, and dijintere/ted witneſſes. | 

But it has been ſaid that this cannot always be had ; 
ſor ſuppoſe a man, omni exceptione major, atteſts a will, 
and afterwards he is convicted of perjury, and becomes 
infamous; yet this will may be proved. No authority 
1s cited for this ; but ſuppoſing it to be ſo, the deviſor 
complies with the ſtatute: he had at the time of making | 
the will the þ2/? evidence that could be had, and the per- 
ſons atteſting were then all unexceptionable. If by the 
intervention of ſubſequent accidents, the nature of the 
evidenceor condition of the witneſſes is altered, we muſt 
receive the beſt that can be procured. As where an 
 obligee makes the only ſurviving witneſs to a bond his 

executor, he ſhall nevertheleſs be admitted to prove the 
hands of the other witnefſes. 2 Vern. 700. Ws 
| But here Hailes was under an inducement and bias. 
at the timeof atteſtation, as being then intereſted; in ' 
| like manner, if one of the witneſſes will not ſwear to; 


witneſs without any releaſe. 


ſhall not itupeach the deviſe, becauſe if there were thies 
witneſſes at the time of the execution, and that ſact 


appears ſufficiently proved, it would be abſurd that it 
ſhould be in the power of any one of the witneſſes to de- 
teat the whole will. Skin. 79. | | | 

It has been argued, that Hailes, at the time of the 
atteſtation, had nothing ; he could have no intereſt till 
after the teſtator's death. But as he had an intereſt de- 
viſed to him by the will, he ſtands in the fame light 
with the immediate deviſee of the lands, who according 
to the caſe of Hilliard and Fennings in Carthew 514. 
cannot by law be allowed to be a credible witneſs, to 
prove the execution of the will on his own behalf; 
Wherefore it was determined that with reſpe&t to that 
deviſe, it was atteſted only by two witneſſes. 

To this the counſel for the defendant have faid, let 
that caſe be the rule here; let the will be void, quead 
any deviſe to Hales and his wife, and then, having no 
Intereſt, he will be a credible witneſs to prove the de- 
viſes to other perſons : the will may be void guoad the 
intereſt of the witneſs, and good as to the reſt. | 

But I apprehend that this is not to be inferred from” 
the report in Carthew, For upon looking into the re= 
cord in that caſe, it appears from the ſpecial verdiCt that 
there were no other deviſes contained in that will but the 


| deviſe to one of the witnefles; and the words of the 


book do not ſeem to warrant any ſuch diſtinftion. Be- 
lides, why is this deviſe to Hatles to be void by the ſta- 
tute, becauſe there are not three credible witneſſes to. 
atteſt it? But if it is once admitted, that there are three 
witneſſes to any one part of the will, the conſequence 
muſt be, that there were three witnefles to the whole: 
And this doctrine is agreeable to conſtant experience. 
For it is always faid, that ſuch a perſon is either a wit- 
neſs, or not a witneſs to the will. . And in the caſe of 
Pyke and Crouch, 1 Ld. Raymond {30- it is ſaid, that a 
legatee cannot be a witneſs until he has releaſed. But if 
this diſtinQtion were to be allowed, he would be a good 
What gave riſe to this manner of reafoning was pro- 
bably a paſſage in, Swinb. 296. o/d edit, where it is ſaid 
that the teſtimony of a legatary is good, as to all but his 
own legacy. But in the laſt edition of that book, pag. 
317. it 18 ſaid, generally, that by our laws a legatee can- 
not be a witneſs to prove the will. And indeed it is a 
general rule in all laws, that no man ought to be admitted 
to prove that, which is his intereſt to ſupport. "Though he 
is not immediately intereſted in the event of the cauſe, 
yet if he is intereſted in the determination of the queſ- 
tion upon which the cauſe depends, it is an objeQion to 
his teſtimony. Omnibus in re propria, &c. Cod: lib, de 
te/tibus. | | 3 
| In oppoſition to this there has been cited the caſe in 
2 Roll. Abr. 685. and 2 Hal. P. C. 280. That if three. 
men, defendants in a ſuit in Chancery, ſwear that . 
made an award, &c. and upon that are ſeverally indicted 
for perjury, it is held they may be witnefles for one 
another, though, as my Lord Hale ſays, they are conſe- 
quentially concerned, but the caſes are different ; for 
whether they were ſeverally guilty of perjury depends 
upon the ſeveral perſonal circumſtances of each, what he 
{wore and what he then knew ; but the eſtabliſhment of 
an inſtrument of this kind as a will depends upon the 
performance of certain ſolemnities, which if complied 
with as to one deviſe, muſt have been complied with as 
to the whole. For I do not apprehend that it is poſſible 
to conſider, that this will was well executed according 
to the ſtatute as to one deviſe, and not executed accord- 
ing to the ſtatute as to another deviſe in the ſame will, 
where there was but gne ſigning to the whole.  _ 
A will is to be conſidered as one intire thing ; there- 
fore if a man makes one in ſeveral pieces of paper, and 
there are three witneſſes to the laſt paper, who never ſaw 
the firſt, it is not a good will. 3 1g. 263: If the 
contrary doQtrine was to be admitted, this abſurd conſe- 
quence would clearly follow, that ſour deviſees might 
divide the teſtator's real eſtate between themſelves, and 
be credible witneſſes to all, but the deviſe to themſelves ; 


the \execution,' or contradicts the other twoz yet that 
Vor. IL. Ns 136, | g 


ſo that cach ſeparate deviſe would have three credible 
z Q Oo h Wit- 
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witneiles, and the whole will of neceſſity be eſtabliſhed, 
Add to all this the caſe of Hilliard ana Fennings, as re- 
ported by Lord Raymerd 505. and by my, Li. Ch. B 
C:mpns 99. and Caſes in the Kirg's Bench in the time 
of KR. I/ iam 277. and it is viſible that all the reaſons 
u70n which the court determined in that caſe, are appli- 
cable to the preſent, 

The argument to which the court agreed was, that a 
perſon who could not be a witneſs_was certainly not a 
tnefs, and that the interticn of the at was to 
prevent frauds as well as perjuries z which intent would 
be evaded, if a party intereſted, who might probably be 
induced to uſe fraud, were to be allowed to be a witneſs ; 
and if perſons, who could not give evidence or be exa- 
mined at the time of atteſtation were to be admitted, it 
would be admitting ſo many dead Jetters as witneſſes. 

The ſaying of Lord Raymznd as reported in the cafe of 
Baugh and Hilloway, 1 P.F7i!. 557.that it was determined 
in that caſe of 17.Liard and Fennngs, that the deviſee was 
a good witneſs to every thing in the wil! but his own de- 
viſe, which was void, mult have proceeded from ſome 
miſtake, becauſe Lord Raymond”'s own report 1s contradic- 
tory to it, and there is no foundation for any ſuch infe-' 
rence from any of the other reports. 

Upon the whole therefore we think, that Hailes ap- 
pears to have been under a bias of intereſt, and therefore 
1s not a credible witneſs, "Phe ſtatute was made to pre- 
vent ſrauds at a time when a man is frequently the leaſt 
able to reſiſt them: and the check intended agairift all 
ſuch, was the preſence of three diſintereſted witneſles, 
which it is in the power of any man to have. But zhat 
not having been obſerved in the preſent caſe, we are all 
of opinion that this will was not well executed in the 
manner required by the {tatute, and therefore that there 
muſt be judgment for the plainiiff, | 
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The following is part «of an argument lately male in the 
_ court of Common Pleas by Lord Camden ; wherein the prin- 
ciples laid dewn in the aforeſaid caſe of Wyndham and 
Chetwynd are controverted. 

Ds2 on the demiſe of Hindſon againſt Kerſey. 

Two queſtions ariſe out of this will, Firſt, whether 
it is executed according to the ſtatute of frauds. Second- 
ly, if not, whether the objeCtion to it is cured by the late 
act. | | 
The particular queſtion under the ſtatute of frauds is, 
whether the witnefles are credible ; to clear which, the 
following points muſt be taken into conſideration, 

Fi:ſt, who are thoſe witneſſes which are deſcribed in 
the act by the word credible. Secondly, whether the 
witneſſes here come within that deſcription. Thirdly, 
whether this credib:/ity can be purged by any matter ex 
p2/t fads, fo as to eſtabliſh the will. Fourthly, whether 
admitting, they cannot be admitted to prove their own 
legacies, they can be admitted to prove thoſe of the other 
deviſcs wherein they have no intereſt. 

Upon ſome of theſe queſtions I ſhall be obliged to differ 
with the opinion of the court of King's Bench delivered 
by Lord Aansfield in the caſe of /Fyndbam and Chetwynd ; 
or rather, for ſo I wiſh to put it, I ſhall agree with the 
judgment of the ſame court, delivered by Lord Chief 


Juſtice Lee ; for as both the opinions are juſtified by au- 


thoritics of equal weight, a man may take either fide 
without hazarding his reputation, Magnus ſe judice quiſ- 
ge tuelur, 1 had rather have it faid that I concur with 
on? great Judge than that I diſſent from another, 

 T he courſe I ſhall purſue 1s this : 

Firſt, I ſhall endeavour to give you the ſcope of Lord 
 Mansficld's argument, as I underſtand it. Secondly, then 
I ſhall lay down the method in which I ſhall treat the ſub- 
ject under conſideration; and while I am eſtabliſhing my 
own propoſitions, I will endeavour to anſwer the argu- 
ment on the other fide as it falls in my way. | 

iis Lordſhip's method of arguing, as far as I am able 
to collect it, I take it to be this: he firſt affirms, that theſe 
atteilations of three witneſſes is mere form; in which 
Iizht the judges ſhould always endeavour to get over. the 
objections in favour of wills : and many inltances'to this 


purpoſe are cited, ſhewing how liberally they have dealt 


| argument is connected by a chain, thoſe points to which 


} the force, if the others are omitted ; for they do all throw 


with the latnte where the objection was formal ons 
Chen with reſpect to the clauſe itſelf, he liſts that this 


is " a queſtion of conſtruftion upon any words of (1. 
ſtatute; for that no ſtreſs ought to be laid upon the wer. 
creaible, which is either mi/applied or nugatory, ns incl) 
cd 1n the word witneſs ; that the whole clauſe js indeed 
11] penned and inaccurate, and the world under a rear 
miſtake in thinking it was drawn by Lord 174 : a 
which reſpeQt a Judge may take greater liberties with i 
than he could do otherwiſe: that the legiſlature coulq 
not ſeriouſly mean to prevent trauds by this direCion }. 
tor though it might be ſome guard in theory, it was har: 
ly any in praQtice : they only meant, it is ſaid, to make 
the execution ſomething more formal than it was before : 
that the ſtatute being deprived of the word credible, the 
other word wits was to be expounded by Common 
Law analogy. From whence this rule is taken ; that as 
at Common Law no man was allowed to he a witneſs tg 
prove an intereſt for himſelf ; ſo ſince the ſtatute no man 
ſhall by bis own ſubſcription take an intereſt, which he 
could not prove at that time by his own examination : 
that the caſe of Hilliard and Fennings goes no further, 
The rule thus framed, his Lord{hip is pleaſed to conclude 
not only that a releaſe or payment will re-eſtabliſh the 
witneſs, it his incompetency really ſtands in the way; 
but fil farther, that ſuch a witneſs without a releaſe 
may be competent enough to prove the will for every per- 
ſon except himſelf. | 

In oppoſition to this reaſoning I propoſe to maintain 
firſt, that this credibil.ty, (which I ſhall prove to be c- 
petency) 18 a neceſſary and ſub/antial qualification of the 
witneſs at the time of atteiation. Secondly, that if the 
witneſs is incompetent at at time, he cannot purge 
himſelf afterwards either by releaſe. or payment, ſo as io 
ſet up the will. "Thirdly, that he cannot be a witneſ; 
| in that caſe to eſtabliſh any part of the will ; but that 
the whole is void for ever. As my brothers differ with 
me upon the ſecond queſtion, by holding that the wit- 
neſſes are competent by the rule of law, I might, if I 
thought it ſitting, leave all the other points undiſcuſſed, 
as not abſolutely neceſſary to the deciſion of this caſe; 
and I ſhould have been glad for ſeveral reafons to have 
done it, if other reaſons more weighty with me had not 
determined me the other way. One is, that as the whole 
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I am bound to ſpeak could not be ſo clearly uliuſtrated, 
nor would they, as 1 apprehend, be expreſſed with halt 
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light upon each other, and the firſt are proper and mate- 
rial introductions to the latter. Another reaſon is, that 
as the like caſe may again exiſt, and even this caſe 
may yet come beſore another court, and likewiſe as to 
caſes of the like kind, in my opinion, are cured by the 
:te aCt ; but that future wills, . as well as thoſe that are 
paſſed under ſuch like atteſtations, mult call up the ſame 
queſtions, when they happen, I think myſelf bound in 
duty to declare my diſſent from the laſt opinion of Lord 
Mansfield, and do my beſt endeavours to reſtore Lord 
Chief Juſtice Le2's, which has been ſo conſiderably ſha- 
ken, I may ſay overturned ; becauſe the laſt opinion, if 
it is acquiefced under, almoſt always governs, and be- 
comes the leading caſe. So that if I ſhould now decline 
this argument, my ſilence would be conſtrued into an 
aſſ=nt to Lord Mansfield's doEtrine, which I am clearly 
ſatisfied is erroneous. Theſe reaſons no doubt prevailed 
upon his Lordſhip to declare himſelf againſt Lord Chict 
Juſtice Lee, in a caſe where, according to his own opint- 
nion, he might have avoided the queſtion, and yet have 
pronounced the ſame judgment ; but he thought it mere 
manly to meet a principle in open combat, which he 
thought wrong, than to give farther ſtrength to that error 
by avoiding the conteit. I have hitherto treated the ar- 
gument I am anſwering, and. 1 am oblized to treat I, 
throughout as. Lord Mansield's argument, and not the 
argument of the court; becauſe his Lordſhip has told us 1t 
is his own, and he is perſonally anſwerable for all 1ts 
errors. As ſor the opinion of the court, he only tells us 
in general, they held the will duly executed according t0 
the ſtatute; but he has not informed us upon what 
| grounds 


WE: 
-:9und3 that reſolution was framed ;- ſo that I am not 
able to ſay vhether the puiine judges agree with his lord 


ſhip in all his three grounds, or if not in all, in which 
of theſe three 3 nor do 1 think it right now to. enquire, 
becauſe the practice of explaining a public reſolution in 
ike by parol might be attended with ſome bad conſe- 
oh \ces, 1 muſt therefore beſpeak your patience'; for 1 
Phat { ſhall be very tedious 3 if I ſhould, it muſt be 
:-ipyte to the high reſpe& Fbear to that great perſon 
with whom I ditter, as it would be an unpardonable neg- 
1-2 to paſs over or diſregard even a ſing/e word, that he 
hg thougat material. I am very ſenſible that I am de- 
{froying an honeſt will upon a criminal objection ; for the 
© itereſt here, which I mult treat as a ſerious incapacity, 
*s to9 {light even to diſparage the witneſs s credit, if he 
could be ſworn ; and yet I mult adjudge him upon this 
objection to be a perſon ſo deſtitute of all credit, that he 
*; not fit even to be examined. But as it is not my buſt- 
neſ3 to decide caſes by my own rule of juſtice, but ro de- 
clare the law as I find it laid down, if the ſtatute of 
{rauds has enjoined this determination, 1t 18 not my opl- 
nion, but the judgment of the legiſlature, As I am fſa- 
tixfied, however, that this will was fairly executed, I am 
very glad my brothers by differing with me have enabled 
me to give judgment in favour of it againſt my own opi- 
nion. Before I proceed, I defire it may be underitood, 
that | do by no means deny the authority of the judgment 
in Chetwynd and IV,yndbam ; for that caſe was determined 
not only upon the general principles, which I am forced 
in this argument to deny, but upoa its own general as 
well as particular circumſtances, none of which can -be 
applicd to the caſe of a mere Jegatee witneſs, _ 

The firſt general queſtion then, or rather enquiry, be- 
ing this, who are theſe witneſſes, which are deſcribed in 
the act by the word credible, I anſwer in one word they 
are competent witneſſes, and no other. When it 1s fur- 
ther aiked, at what time muſt the witneſs be endowed with 
this qualification, I Ay that he mult be clothed With it at 
the time of atteſtation, This then is the propolition 
that I intend to maintain, That the witneſs's cred:oulity 
(which I ſhall prove to be competency) 18 a neceſlary and 
ſubltantial qualification at the time of atteſting. , To 
prove this, it will be incumbent on me to prove, that 
the legiſlature ſet up theſe witneſſes as a guard to protect 
the teſtator from fraud in that critical minute when he 
was about to execute his will, which I will do from the 
ſpirit as well as the words of the aQ, and ſhall then con- 
firm my conſtruQtion by the authority of Zi/lard and 

ennings, which is a caſe in point upon this queſtion. In 
| the outſet 1 beg leave to make one obſervation, which [ 
 debre may be attended to, becauſe it ſhould be carefully 
kept in view throughout the whole argument, and it 1s 
this : that there is a great difference between the method 
of proving a fa in a court of juſtice, and the atteſtation 
of that fact at the time it happens; theſe two things 1 
ſuſpe& have been confounded, whereas it ought always 
to be remembered, that the great enquiry upon this quel- 
tion is, how the will ought to be atteſted, and not how 
it ought to be proved. Ihe new thing introduced by this 
aft is the atteſtation : the method of proving this atteſta- 
tion, ſtands as it did upon the old Common Law prin- 
_ Ciples. Thus for inſtance : one witneſs is ſuſhicient to 
- prove what all the three have atteſted ; and though hat 
witneſs muſt be a ſubſcriber, yet that is owing to the ge- 
neral Common Law rule, that when a witneſs has ſub- 
icribed an inſtrument, he muſt be always produced, be- 
cauſe it is the be/? evidence. This we fee in common 
- experience; for aſter the firſt witneſs has been examined, 
the will is always read, and in the caſe of Hilliard and 
"Fennings you will find that the objection was not to the 
want of due proof in court, but whether the deviſee was 
a credible witneſs within the meaning of the ſtatute. 
This I am afraid has not always been attended to, but 
ſome perſons have been apt to reaſon upon this point as if 
' the ſtatute had direed the will to be proved by three cre- 
dible witneſles, forgetting the difference betweey the ſub- 
ſcription, and the proof of that ſubſcription. I proceed 
now to ſhew that the witneſſes muſt be credible at the 
time of atteſtation within the true intent and meaning of 
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the act. This clauſe has introduced a new cereinony {9 
be obſerved in the publication of wills. This a& of publi: 
cation 15 to be done before three credible witneſſss ; this I call 
the /ub/ance, becauſe the other at is to be done by the 
parties, when this is done by the teſtator, and has been 
ſeen and heard by the witneſſes: Then, the teſtator is to 
/ign, and the witneſſes are to ſubſcribe in the preſence of 
the teſtator. "This is the form ; the difference is appa- 
rent ; for the ſigning and ſubſcribing in the preſence of 
the teſtator is only the mode of recording the a&t, by 
committing it to writing at that time z and though the 
formal as well as ſub/tantial part are equally effential to the 
perſeCtion of the will ; yet Judges may fairly be more 1i- 
beral with the form, than they can be with the fubſtance. 
Now if the queſtion be aſked, whether the quality of cre- 
ability is requiſite in the witneſs atthe time of atteſtation; 
I anſwer, nothing can be more clear upon the words, if 
credibility means any thing, For what is the clauſe but 
a deſcription of thoſe folemnities that are to attend the 
execution, among which the preſence of credible wit- 
neſſes is made neceſſary. Tt is admitted, that if any other 
deſcription had been added to the witneſſes, that muſt 
have belonged to them at the time, as if three Engliſh= 
men or three full aged perſons had been required ; theſe 
adjuncts would have been neceſlary at the zime;z and if 
ſo, I ſee not by what rule of conſtruction one epithet or 
acjundct can be diſtinguiſhed ſrom another. Nay, if the 
word credible be expunged, and the word witneſs, as it is 
admitted, does ex vi termini include competent, Qlill compe= 
tency mult be effential to the witneſs at the time of exe- 
cution ; ſo, qguacunque via data, an intereſted witneſs can- 
not be the witneſs which the law intends to be preſent at 
the excecution, But this, it may be ſaid, is cavilling upon 
words, and an artifice to evade the true queſtion which 
turns upon the ſpirit and intention of the law. For if the 
folemnity was not really introduced to proteCt the teſta- 
tor from fraud, but only to add a little more form to 
will-making, the court ought to attend more to the num- 
ber than the quality of the witneſſes, and the law will be 
ſatisfied, if they are made credible at the trial. Now al- 
though this conſtruCtion will be a manifeſt violence upon 
the words, yet I will meet the argument fairly, and 
maintain my opinion upon the very ſpirit and inteation 
of the aft, I ſay then that the legiſlature ordained and 
meant to ordain the three witneſſes to be a guard to the 
teſtator againſt fraud at the time of executing the will, 
and that the witneſſes are called in not only to atteſt but 
to protect. 'This is the true ſtate of the queſtion between 
us. The word credible, ſay the other fide, ſignifies no- 
thing; the whole buſineſs is mere form ; ſo little has the 
{tatute to do with this, point, that the queſtion is not a. 
queſtion of conſtruction upon any words of it: I muſt on 
the contrary maintain it to be a queſtion of conſtruQtion. 
To ſay the truth, the point mu? either way turn upon _ 
the conſtruction of the ſtatute, If the ſtatute determines 
the queſtion, it is ſimply a queſtion of conſtruction, and 
if it 1s to be laid aſide, you may {till conſtrue the ſtatute . 
to get rid of it. | pn "= 

But to proceed. Before the ſtatute of ſrauds, any ſcrap 
of writing, though it was neither ſigned, ſealed, nor 
written by the teſtator, might have been eſtabliſhed by 
the teſtimony of one ſingle witneſs ; nay, though this 
perſon was a legatee, if he releaſed he: was a good wit- 
nels. This did in faCt happen in a very remarkable caſe, 
that of Sir Francs Horfley's will ; this caſe is reported in 


$14. 315. and in 2 Able 128. Stephens leflee of Gerrard 


againlt Lord AZanche/ter, 18 Car.2. One Berham of Gray's 
{nn wrote a will for Sir Franas I/rſfley, which will was 
in looſe ſheets diCftated, as Benham ſaid, by Sir Francis, 
who had neither ſigned, nor ſealed the ſame, though the 
writing itſelf purported both 3 but Sir Francis, who in- 
tended to write the ſame over again himſelf, ſaid, that in 
the mean time that ſhould be his will. _ Benham. was 
the only witneſs to all this tranſaCtion, and he was a truſ- 
tee, a legatee, and. an annuitant under the ſame will. 
ObjeQtion was taken to Benhar!s teſtimony as a legatee, 
whereupon they ſhewed a releaſe, and proved that he had 
received the money, and yet, ſays Keble, the court con- 


ceived this a ſufficient will, and the jury found it fo, and 
| * verdict 
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verdict for the defendant leſſee of his baſtard, againſt the 
true heir at law, leſſor of the plaintiff, This determina- 
tion was clearly legal at that time; yet the reporter 
thought, as every other perſon that reads it muſt, that it 
was a caſe of great hardſhip to difinherit the heir by a will 
ſo made and ſo atteſted, the ſame perſon being drawer, 
legatee and witneſs. 'The two great and alarming con- 
{iderations upon this caſe, were theſe, that ſuch an un- 
finiſhed paper ſhould be deemed a willz and that one per- 
ſon ſo intereſted, ſhould be the only witneſs. All the 
world muſt ſee, as ſoon as this caſe was determined, that 
teſtators would be delivered up to the practices of crafty 
and deſigning men, if ſuch wills and ſuch witneſſes were 
ſuffered to prevail any longer, 
in truth the occaſion of the will clauſe in the ſtatute of 
frauds as ſome have thought, I do not know ; but when 
you refleCt that this caſe happened in the 18 Car. 2, and 
the law made but eleven years alter, which 1s no great 
length of time to prepare, digeſt and finiſh this noble law, 
which deſerves to be called a Code rather than a fingle 
aCt of parliament, and when it 1s found by the proviſion 
_ of this new law, that for the future the will is to be a 
perfect inſtrument ſigned by the teſtator, and that three 
credible witnefles at leaſt are to be introduced to be pre- 
ſent at the tranſaction, pointing direaly at the two 
grievances in Sir Francis [/orſley's cafe, and going no 
farther ; the provifon is fo remarkably adapted, to meet 
with the caſe, that I cannot be brought to believe it was 
_ either neglected or forgot. However that may be, I am 
at leaſt ſure, that this was a moſt material cafe to ſhew 
| the neceſfity of this proviſion. 'The aCt is made 1n the 
' following words : © All deviſes and bequelts of any lands, 
tenements or hereditaments, &c. ſhall bein writing, and 
Ggned by. the party fo deviſing the ſame, or ſome other 
perſon in his preſence, and by his expreſs direCtions, and 
thall be atteſted and ſubſcribed in the preſence of the ſaid 
deviſor by three or four credible witnefles, or elſe the 
- fame ſhall be utterly void and of none effect.” Now 
that the ſtatute had a main view to the qguatity of the wit- 
neſs will appear from this conſideration, viz. that a will 
is the only inſtrument in this aCt required to be atteſted 
by ſubſcribing witneſſes at the time of the execution. It 
was enough for leaſes and all other conveyances, for 
marriage agreements, for declarations and aſſignments of 
truſts, to be in writiug : theſe were all tranſaQtions in 


health, and prote&ted by valuable conſiderations and an- | 


tecedent treaties ; ſo that the power of a court of equity 
was fully ſufficient to meet with every fraud that could 
be praCtifed in theſe caſes after the contraft was reduced 
into writing, But a will was a voluntary diſpoſition, 
_ the atbitrary capricious pleaſure of the teſtator executed 
ſuddenly in the laſt ſickneſs, almoſt i articulo mortis. If 
the man is ſure his will mult be eſtabliſhed, cruelty, in- 
gratitude, unnatural preference, or excluſions, are no ob- 
 peCtion to ſuch a will. Star pro ratione voluntas. Was 
the teſtator in his ſenſes when he made it? is the only 
queſtion that can be aſked, and conſquently the time of 
the execution is the critical minute that requires guard 
and proteQtion. Here you ſee the reaſon why witneſles 
are called in ſo emphatically. What fraud are they to 
prevent ? even the fraud ſo commonly practiſed upon 
dying men, whoſe hands have ſurvived their heads, who 
have ſtill ſtrength enough to write a name or make a 
mark, though . capacity of diſpoſing is dead, What 
is the condition of ſuch an object, in the power of a few, 
who are ſuffered to attend him, wheedled or tcaſfed into 
a {ſubmiſſion for the ſake of a little eaſe, put to the Jabo- 
rious taſk of recolleEting the full ſtate of all his affairs, 
and to weigh the juſt merits and demerits of thoſe who 
belong to him, by remembering all and forgetting none. 
Such an aft to be done at ſuch a time, is ſo pregnant 
with ſuſpicion, that a formal declaration of the teſtator's 
ſound and diſpoſing mind and memory, though he is weak 
in body, is grown to be a common introductory clauſe 
to almoſt every teſtament. Who then ſhall ſecure the 
teſtator in this important moment from impoſition ? Who 
fhall proteCt the heir at law, and give the world ſatisfac- 
tory evidence that the teſtator was ſane ? The ſtatute ſays 


3 


Whether this caſe was | 


form, and of nu uſe to prevent frauds, 


court. As the argument here turns altogether 
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three credible witneſſes, 
lay to inſpeCt and judge of the teſtator's 


What is their employment 't- 
ſanity, before 


1nels ought 16 
ers infamous if be 


they atteſt. | If he is not capable, the wi 
remonſtrate and m_ his atteſtation ;_ 
does not ; In all other caſes the witneſs is paſſive : » ha 
is active, and 1s in truth, one of the prineipal Sh - 
the tranſaQtion ; the teſtator is intruſted to their oi 
vanity 18 the preat fact the witnels is to [peak to De le 
he comes to prove his atteſtation : and that is the wax 
reaſon, why a will can never be proved as an exhibie 
viva vIce in Chancery, though a deed may ; for there 
mult be liberty to crofs-examine to this aCt of ſanity 

From the ſame conſideration it is become the invariable 
practice of that court, never to eſtabliſh a will unleſs alt 
the witnefles arte examined, becauſe the heir has a 
to the proof of ſanity from every cne of the witneſles thar 
the aCt has placed about his anceſtor. This praAiice 

which is coeval with the aCt, is a ſtrong argument to 
ſhew, that the parliament called in the witnelles to Pre= 
vent inſane diſpoſitions, and that the buſineſs of the wit= 
neſs therefore is not barely to atteſt, but to try, judge 
and determine, whether the teſtator is compos to fign and 
publiſh ; and yet this duty of the witneſs, this folemn 
trial of the teſtator's ſanity, has been called a matter of 
ot. I am of a very 
contrary opinion. T hat many fraudulent wills have been 
made fince the ſtatute, and are formally executed, ] 
have no doubt ; and I am afraid, theſe frauds will con- 
tinue to the end of time ; for what law can totally ex. 
tinguiſh wickedneſs, and reform mankind ? But if a law 
is to be lighted, becauſe it does not intirely eradicate 
the miſchief jt was made to prevent, no Jaw whatever 
can eſcape cenſure ; and many bad wills have been made, 
but who can tell me how many have been prevented ? [ 
have no doubt {for this affertion cannot be proved) but 
that a thouſand eſtates have been ſaved by this excellent 
proviſion, It is called a guard in theory only, whereas 
almoſt every delirious paralytick that is ſuffered to dye 
inteſtate is preſerved by this law, and gives teſtimony of 
its utility. But if you once treat this part of the folem- 
nity as a form, and call the deviſees and legatees into the 
ſick man's chamber, the whole ceremony will then I ad- 
mit become a mere form ; nay it will be worſe, it will be 
a ſnare to the teſtator, and inſtead of being a prevention, 
it will be a proteCtion of fraud. 

I will cloſe this reaſoning with the words of the court in 
Lea and Libb, as reported in Carth. 37, © It is true, 
the intent of the ſtatute was to prevent traud, but though 
no ſuſpicion of fraud appears in this caſe, yet the ſtatute 
has preſcribed a certain method which every one ought 
to purſue to prevent fraud.” It this is the true language 
of the ſtatute of frauds, the conſequence is undeniable, 
that the incompetency can never be purged, and that the 
whole will is void for ever. This conſequence is fo plain, 
that the argument on the other fide, in order to call of 
the attention from this idea of fraud, hath laboured to 
diſparage and enervate the whole cauſe. With this view 
it is urged, that the word credible (which I conſider as 
the key of the clauſe) deſerves no notice, but ought to 
be expunged, being, as it is contended, either improper, 
or at leaſt nugatory ; nor does the argument ſtop there, 
but proceeds to pronounce the whole clauſe to be looſely 
and inaccurately penned, So that at laſt this famous 
law (every line whereof according to Lord Norz/'s opinion 
was worth a ſubſidy) turns out to be careleſs and ill-pen- 
ned, nothing more than a ſruitleſs and ineffeCtual folem- 
nity—But to proceed, Firſt, The word credible, it 18 
ſaid, either means too much and is miſapplied, or elſe it 
is included in the word wetneſs, and means nothing :— 
That the epithet cr2dib/e has a preciſe meaning univerſally 
allowed, and 1s never uſed as ſynonymous to competent 3 
that when it is applicd to teſtimony, it preſuppoſes evi- 
dence to have been given ; and that after the compe- 
tency of the witneſs is allowed, the objeCtion to his cre- 
dibility ariſes ; and therefore that it is abſurd to apply a 
quality to the witneſs at the time of atteſtation which can 
never belong to him till his teſtimony is examined in 
upon the 
meaning 


right 


| meaning of this word, I wiſh the argument had given us 
that preciſe meaning, which, it ſeems, is univerſally 


allowed ; that 1s not done by any definition ;-| it was 
thought ſo plain and 'obvious that there was no occaſion 


for it, and therefore inſtead of telling us what the word. 


does mean, the argument only «fſerts what it does not 
meain, 7. &. it is never uſed as ſynonymous to competent, 
—— ——-[n anſwer to which I beg Jeave to fay, that it 
may even in common ſpeech be ſo uſed, and tarther in 
the a&t of parliament it mrs? have that meaning, and no 
other 3 and that this 1s not gratis dium will appear 
from the caſe of Hilliard and Fennings, wherein the court 
of King's Bench not only declared the two words credible 
and competent to mean the ſame thing ; but refted thei 
main argument, upon that very meaning of the word 
credible. But of this more hereafter; in the mean time 
T will endeavour to explain the ſenſe of this word credible 
as | under{tand it, and I hope to ſhew that the aCt has 
uſed it properly, and that it is not miſapplied. [ un- 
der{tand the word credible to mean worthy of credit ; 
when applied to the perſon of a witneſs, it beſpeaks him 
to be a perſon of capacity to deferve credit ; I ſay of ca- 
pacity to deſerve it ; I go no farther, becauſe no man can 
be ſure of obtaining credit, let him be ever ſo credible ;' 
and therefore I ſuſpeCt that the word credtbilify has been 
uſed improperly in the liſt paſſage for credit, which 
means a great deal more, | 

Now a witneſs 1s credible in two ſenſes. - 1ſt, When 
this quality is predicated of him, or denied to him in the 
abſtract without referring to the teſtimony of any parti- 
cular fat, 24ly, He is credible or not, in another 
ſenſe, when the matter of his teſtimony in a particular 
caſe comes to be diſcuſſed and tried. A man therefore 
may be credible in the ficit ſenſe, though not credible in 
the ſecond, and yet the word properly uſed in both. 
| When you apply this epithet to legal witneſle-, that law 
' where it is ſo applied'muſt determine the meaning. Now 
if I aſk this general queſtion, who are creGible witneſſes 
by the law of England, i. e. perſons woithy to obtain cre- 
dit? if the queſtion is not abſurd, I can give but one 
anſwer to the queſtion, all ſuch p-rſons as are permitted 
to give teſtimony in the courts of Juſtice: Who not 
credible ? Thoſe who are not ſo permitted —— The 
very admittance of the perſon to be examined proves 
him in the eſtimation of law to be worthy of credit while 
he ſtands unimpeached, by calling him competent. 
But when a witneſs's teſtimony is under trial, and I am 
aſked whether ſuch a deponent 1s a credible witneſs to 
thoſe fats, I mult take in a thouſand circumſtances in 
order to judye fairly of his credibility guoad hoc. | 

In this caſe IT admit that you preſuppoſe the evidence 
given, becauſe his credibility then depends not only upon 
his perſonal charaCter, but likewiſe: upon the evidence 
given with many other circumſtances. —— This general 
character of credibility in the ab{traCt is ſo inſeparable to 
the perſon of a difintereſted witneſs, that nothing but an 
infamous judgment can ever deprive him of it ; he 1s diſ- 
believed in one caſe, he is notwithſtanding a credible wit- 
-neſs in the next; he fails there, yet in a third he may ob- 
tain credit. Let his conduct or general character 
be what they may, he is a credible witneſs to every fact 
where he has no intereſt, Es 


When | fay that all indifferent witneſſes are credible, 


I do not mean to ſay equally credible ; for credibility may 
| have its degrees ; his rank or character, may make him 
more or leſs credible ; but it is ſufficient for my purpoſe 
if the 2wor/? is intitled to any degree of credibility, 

Now where a man's teſtimony is impeached, this ge- 
neral character of credibility is no longer conſidered 
otherwiſe than as a circumſtance, and the enquiry is 
changed into a ſcrutiny of his credibility to that particu- 
Jar fat; and here, as men of all ranks, charatters and 


| fortunes are equally liable to the ſame enquiry, it is by 


no means a conſequence that the beſt man ſhould turn 
out the moſt credible witneſs z every day's experience 
proves the contrary, and a bad man is not only allowed 
to be a good witneſs, but ſometimes even a better wit- 
neſs than a much better man. In this place it is proper 


to obſerve that the good charaCter of the man has been | 


VoL., II, N® 137. 
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confounded with the credibility, of the witneſs ; which 
are two different things; f r the ſtatute was never fo ime 
ple as to require the areeftation of honeſt men, a mattet 
impoſſible either to be known or tried, but called only 
for indifferent witneſſes, a deſcription equally underſtood 
and plainly triable. To ſay the truth, every man livin 

1s honeſt enough to tell the truth for a third perſon, 7 


he has no motive to do otherwiſe ; nor is it ſtrange that 


a bad man in ſome caſes ſhould be a credible witneis, and 
a good man not credible ; for credit is not in the power 


of the witnels, but is lodged in the third perſon, and isa__ 


matter of the niceſt and moſt diſficult difcuſſion. The 
lighteſt circumſtanc*« may turn the balance ; probavi« 


lity in the tale, collitera] confirmations; or imyeach- 


ment by other evidence, contrary declarations, tamper- 
ings, the coniidence or the modeſt demeanor of the wit= 
nefe, heſitation, confuſion, prevarication, ſelf. contras 
diction, compared with the contrary behaviour; theſe and 
many other conſiderations conſpire to work up or deſtroy 
beliet ; and therefore the general charaCter of the man is 
of no great moment in weighing the credibility of his 
teſtimony ; for I appeal to experience, whether general 


character 1s ever called in to impeach a perſon's evidence _ 


till fome ſtrong attack from ancther quarter is made 
on his creCit ; and therefore every man without exceps 
tion, who 1s free from all intereſt in the fat he comes to 
atteſt, is a credible witneſs, 7z. ze. he deſerves credit 
nay he is always believed, unleſs ſome other objec- 


tion beſides charaCter, 1s raiſed to his teſtimony, 'Thus 


much being premiſed, give me leave to apply this reaſon- 
ing to the aCt before us. Who are thoſe credible wits 
neſſes who are called upon to atteſt the new fat ? the 
anſwer 1s plain, thoſe who are intitled to the general 
character of credibility ; they who are free from infamy, 
and difintereſted ; they can neither get nor loſe by the 


will ; it is in this ſenſe, and in this only can the word. 


poſſibly be underſtood 5 and therefore it is ſo far from 
being true, that credible is never uſed as ſynonymous 
to competent, that on the contrary, wherever it is cons 
fidered in the abſtract and applicd to the idea of legal wit= 
neſe, it mu? be always ſynonymous to competent. Ir is 
worth obſerving here, that credibility is fo inſeparable to 
all men who have their ſenſes, that the epithet incredible 
is never apphied in common language to the perſon, as it 
is to his te/t/mony : you fay a faCt is incredible as well as 
credible z but you never ſay a witneſs is an incredible 
perſon ; for there is not any man breathing, who is not 
capable, though perhaps not worthy to obtain credit, if 
you hear his teſtimony ; and indeed the true reaſon why 


infamous and intere/led witneſſes are rejected is, for fear 


they ſhould be believed ; and therefore ſuch perſons are 
properly called incompetent, and not incredible ; which 
mode of expreſſion introduced competent in law language, 
as the oppoſite, inſtead of credible, ——When the aft 
then requires three credible witneſſes (for it does not fay 
three reputable perſons) to ſubſcribe, it requires three 
difintereſied perſons, who are not infamous, and no more. 
— All ſuch are creditable to that fa&t wherein they bave 
no interelt ; this cannot be pronounced of the worſt men: 


and you can ſay no more of the beſt ; for they are both 


credible as they ſtand upon the will, though perhaps not 
in the ſame degree. _ | | 

The aQs, which direCt convictions to be made upon 
the oaths of cred:b/e witneſſes, mean competent, as I con= 
ceive ; and if the witneſs has no intereſt, the magiſtrate 
ought to conviCt, if he is not contradiQed ; this cannot 
be denied ; and I am ſure the reaſon given why. the infor- 
mer cannot be a witneſs, 13 becauſe he 1s not credible, 
which proves pretty clearly, that if he had no intereſt, he 
would be credible. Saba 

And Lord Coke, when he adviſes the teftator to call in 
credible witneſfles to atteſt his will, may mean to recom- 
mend the moſt credible, ſuch as are reputable perſons as 
well as competent witneſſes ; yet there is no ground to 
infer from that expreſſion, that any competent witneſs in 
his opinion was totally non-credible.——But if this he 
the true meaning of the word, then it is contended that it 
is an idle nugatory word, as being included in the word 


witneſs, Admit it for a moment z muſt the clauſe be con-- 
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FEnagn or loſe any of its weight becauſe an epithet might 
have been omitted. —— — How few laws could eicape 


this cenſure if any ſynonymous words ſhould prove it- 


guilty of inaccuracy ? | ſhould rather think that the 
contrary ought to be preſumed ; becauſe this verbiage 
_ and tautology generally proceed from abundant caution ; 
the writer thinking it ſafer to overload the ſentence with 
many impertinent words, than. to omit one material ſyl- 
lable : but I ſhall not be ſatisfied with this apology ; be- 
cauſe I apprehend that the word credible, upon farther 
examination, will turn out to be not only proper but ex- 
tremely uſeful in this place ; for ſuppoſe the parliament 
had reaſoned in this way while they were ſettling the 
clauſe; the word witneſs alone, according to. the belt 
conſtruction, may perhaps be determined to mean the 
ſame as credible witneſs ;. for our intention to protect the 
teſtator from fraud will naturally lead to ſuch a conſtruc. 
tion ; but ſuppoſe ſome future interpreter, if credible 18 
omitted, ſhall take advantage from the omiſhon. to ex- 
pound the law contrary to our intention ; ſuppoſe he 
ſhould argue from hence, that the ſtat, by adding no 
qualification to the witneſs, has ſhewn that the legiſla- 
ture never meant o provide againſt fraud by this atteſla- 
tion ; that, therefore, this part of the ceremony 1s mere 
form, and that the Common Law method of dealing with 
witneſſes onght to be adapted to this a«t of parliament, 
by which the incompetent witneſs may be reſtored by a 
releaſe or payment. I will not ſay, that this dithculty 
did not actually occur to the peaners of this claute. 
But this I can fay with great confidence, that they who 
have thus commented on this clauſe in ſpite 07 the word 
' credible would have argued more plauſible, if the word had 
been omitted, whereas nuw by the aſſiſtance of this epi- 
thet, we are ſure from expreſs words, that the witnels 


mult be competent at the time, or elſe the will is void. | 


Such a word then may fairly be deemed both pro- 
r and material, if it ferves* to make a paſſage clear, 
which without it would be obſcure and ambiguous. — 
Not barely three witneſſes, not three incompetent per- 
ſons, in a looſe ſenſe of the word are witneſlesz; not 
three perſons, firſt bribed by a legacy to join in the 
Fraud, and then bribed again by payment to fix it; but 
three credible, z, e. unattainted, diſintereſted witncſles. 
| The word fo uſed, to fay no more, {Lrongly marks 
out the ſenſe of the legiſlature, and calls upon the atten- 
tion of the court to that competent qualihcation of the 
witneſs at the time. In my opinion, therefore, the word 
has a ſtrong ſignification, and forcible meaning. Nei- 
ther can I be brought to think the c'auſe ſo inaccurate 
in other particulars as it hath been deſcribed ; ſome few 
queſtions indeed have ſprung out of it, but they are ail 
queſtions of ſubtlety, and fuck as might have been drawn 
out of the beſt choſen words : pen a clauſe how you will, 
there will be always room for liberal conſtructions to en- 
large, and rigid conſtruction to refrain; that and no 
more has been done in the preſent clauſe ; in the formal 
| Pait the judges have been liberal, they have gone as far, 
and perhaps farther than the words will bear, to eſtabliſh 
the will, where the want of formality was only objected ; 
fealing ſhall be ſigning ; delivery as a deed, ſhall be a pub- 
 lication of a will ; the witnefles way atteſt at different 
. times ; the preſcnce of the teſtator ſhall not be confined 
to the very room. ———lt is beyond the power of pen- 
manſhip to anticipate ſuch queſtions ; andit muſt always 
be remembered, that the rules of conſtruction were 
ſramed to ſupply the defeCts of human language and ca- 
acity, Nor do I think it would diſhonour my Lord 
 #Hal?s character to be reputed the author of this clauſe 
{which by the bye he might have been, though he died 
before the a& paſſed;) for I cannot help ſubſcribing to 
the opinion of a great Judge, who ſaid, that theſe deci- 
tions were a reproach to the profeſhon, inſtead of being 
a reproach to the clauſe. If the law then be vindi- 
cated from this charge, and if it be as the legiſlature have 


ſettled in the very laſt aCt, an excellent law, the Judges | 


ought to take the utmoſt care not to weaken the force of 
it by a miſtaken favour ta wills ; remembering always 
that the legiſlature meant to prevent fraud, and not to 
raultiply wills : much leſs ought they to treat the. objec- 
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tion to- the Jegatee witneſs with: ſlight, by Calling it fo 
when the legiſlature even in their laſt att (25 G4 wb 
6.) have un-witneſſed the legatece, as fuch, by znnull 8 
his legacy.—This laſt at has in fat conſidered the le I 
tee as totally incompetent z this laſt at in fc "a | 
nounced, that the teſtator cannot be ſafe under ſech wi © 
neſles ; this laſt a&, though it has varied the merhoa Int 
done the /ame thing, and worked upon the ſame vringi "if 
and both aQts, by different ways,.arrive at the ſame Ky 
the one difables the legatee from being a witneſs ; the 
other diſables the witneſs from being a legatee ; where is 
the difference ? Both concur in ſaying, the ſame perſon 
ſhall not be a witneſs and a legatee, 

I come now to the great leading point in this coſe, v;> 
that if Hilliard and Tennings, which I concieve to be di: 
rect authority to ſhew, that competent ard credible witnefſes 
are the ſame ; and that the true reaſon of requiring three 
credible witneſſes was to. proteCt the teſtator ſrom ſraug 
The argument on the other ſide has taken the report of 
this caſe from,Corthew, deeming that the beit report: 
becauſe Carthew was counſel in the cauſe, and becauſe 
he has not reported the general principle upon which that 
caſe was ruled ; thus taking it for granted, that it was 
ruled upon no general principle, though the other reports 
have fully flated the argument at large, together withthe 
grounds of that reſolution. ————This makes it necefucy 
to examine Carthew's report with more attention, and 
when it is ſo examined, if I am not miſtaken, Cathew 
will appear to be the worſt reporter of the three, though 
all three will be ſound at the ſame time to corie« 
{pond and be perfectly co:fiſtent when they are compared 
together, = 


The word; of Cuthew's Reports. 

© This will was void gzoad the deviſe of the Jands to 
the plaintiff, becxzuje he being the perſon to, whom the lands 
were devijed, cannot by law be allowed to be a credible witneſs, 
to prove the execution of the will on his own tebalf ; Wheref:re 
with reſpect to this deviſe the will was atteſted only by two 
witneſſes, which is not ſuſhcient to anſwer the flat,” 
Carth. 514. In order the better to underſtand this book, 
give me leave to ſtate the caſe, and draw the argument 
of the court upon the point into /yllogi/m. 

'The caſe ſtated is no more than this : The ſtat. re- 
quires three credible witneſſes to atteſt, and the devilee 
of the lands is one of theſe three witnefles. 53 

The argument, upon which the opinion of the court 
was fcunded, may be thus drawn into a ſyllogiſm. 

The general principle, or the major of the ſyllogiſm 
is: no perſon, who would be incompetent to prove a 
wiil upon trial, can be credible to atteſt the will upon 
the execution. This major is proved by other arguments 
which I will not repeat, ſhewing that the ſtat. would be 
evaded by any other conſtruction. "The minor. The de- 
viſee 1n this caſe wouid be incompetent to prove. Ergo, 
he 1s not credible to atteſt, 

Every body knows, that the minor of a ſyllogiſm 1s de- 
rived out of the major, which 1s a general propoſition, ei- 
ther {c]fevident, admitted, or proved by arguments, andthat 
an argument cannot be perfect withot the major. —Now 
Mr. Serjeant Cartherv has reported only the minor and toe 
concluſion, and has totally omitted the major propoſition. 
The two laſt members of the ſyllogiſm in that book are 
thus exprefized : _ | 

The plaintiff cannot by Iaw be a credible witneſs to 
prove the will in his own behalf. Ergo, the will is vod 
quoad this deviſe, _ 

Thus he informs you, that the witneſs's credibility in 
that caſe is determined by the conſideration of his com- 
petency at law. But why that competency at Jaw comes 
to be the criterion of his credibility under the ſtat. ic 
book explains not ; but leaves that principle, which 
is the major of the ſyllogiſm, to be collected by te 
reader. 

This is one defeCt in the report; but there is another 
which is ſtill more miſl-ading, and that is, that be bas 
narrowed his concluſion to the very caſe before him, Þj 
ſaying the will is void quoad this deviſe, ' or with reſpec! 1? 


1445 deviſe ; by which emphatical manner of confining his 
concluſiotw9, 
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concluſion, he ſeems to intimate, that the will might be 
ood as to every other deviſe, whereas if he had ſtated 
the general propoſition from whence this conſequence 
was deduced, his report could not poſhbly have been 


looked into, you ſee the: true reaſon why he has laid fo 
much ſtreſs upon this ſpecifick deviſe ; not becauſe he 
meant to diſtinguiſh a deviſe tothe witneſs from any other 
real deviſe, in that or any other will ; but becauſe all the 


only real deviſe: he reports the will void in this part 
only in oppoſition to the perſonal part, wherein the will 
was good. Now let us ſee the uſe that has been made 
of this report, by the argument on the other ſide: by 
omitting the general principle upon which that caſe' was 
determined, it has formed that particular deciſion into a 
general rule, by which the general principle is contracted 
into that particular caſe; The rule is this: ** A perſon 
{hall not in a court of Juſtice intitle himſelf to a deviſe, 
by virtue of his own ſubſcription, which at the time of 
ſubſcribing, he could not have proved by his examina- 
tion.”——TI doadmit this propoſition to be true as far as it 
goes, and to be relolved by the court: but I ſay the 
court went further, and reſo:ved, that no ſuch intereſted 
witneſs can eſtabliſh any part of the will, but that the 
whole will be void 74 t:79, 2s well as in his own particu- 
lar bequeſt ; ſo thar when 1t 1s pretended, that the court 
confined the reſolution ts the particular caſe before them, 
and meant to extend theic doarine no further, I do with 
deference deny this inference, and will prove the con- 
trary from the caſe itſelf as reported by the ſeveral authors, 
and Mr, Serjeant Carthew thall not be omitted : the beſt 
way to underſtand the grounds of the reſolution is to 
ſtate the arguments on both ſides. iſt, Raymond 
306. Serjeant Carthew's own arguments, in favour of 
the will. : Dh 

iſt, Plaintiff is a aman of an indiſputable credit. 2dly, 
Though he cannot be ſworn on a trial, yet one cannot 
ſay but there are three witneſſes to the will, and the will 
has been well proved by the other two witneſſes. 

3dly, There is a difference in a matter that goes to the 


3t; the firſt ſort are excluded from being witneſſes by the 
ſtat. as men Attainted, &c, but when there is only a 
thing that bars him from being a witneſs, but does not 
touch his credit, it is otherwiſe, 

- gthly, The intent of the ſtatute was to prevent perju- 
ries ; but this cannot be within the miſchief of the act, 
becauſe the deviſce being a witneſs, could not be ſworn 
and examined upon it, and therefore out of the miſchief 
of the ſtatute. $55 

5thly, The ſtat. has been taken with a libera! con- 
uftion. LEST | | 

The ſame argument reported in Comyns QI. 

« "Though the plaintiff cannot be examined as a wit- 
neſs in his own cauſe, yet the will being proved by other 
witneſſes, he is a credible witneſs to the will, though 
not in this cauſe, and there is a diverſity between a per- 
ſon, who is infamous and incapable to be a witnels at all, 
and one who may be a witneſs, but in a particular cauſe 
is not allowed to be examined in reſpect of his intereſt.” 
— Now take the argument on the other fide, and the re- 
ſolution of the court; 1ſt Raym. © Againſt this was ar- 
gued by. Mr. Pratt, and heid by the whale court, that this 
will was not executed according to the ſtatute of frauds ; 
for a man who cannot be a witneſs, which' 1s the plaintiff*s 
caſe, cannot be a credible witneis 3 and the intent of the 
act was to prevent frauds as well as perjuriesz which in- 
tent would be evaded, if the deviſce ſhovld be admitted 
to be a witneſs, who being a party intereſted might pro- 
| bably be induced to uſe fraud ; and Mr. Pratt faid, that 
the tat. zppointed three witnefles, &c. to the end that it 
may be done in ſuch {olemn and notorious manner, that 
they might ſce that the deviſor did not ſuffer any impoſi- 
tion, being infirm in underſtanding as well as body, as 
all men i extremis generally are ; but if perſons who 
cannot give evidence of their ſubſcriptions,” &c. ſhall be 
admitted credible witneſſes, it} is.to admit ſo many dead 
letters to be witneſſes, which intirely evades the intention 


miſtaken.—— True it is, that when the will comes to be | 


reſt of the will related to perſonal eſtate, and this was the | 


credit of this teſtimony, and a matter that goes in bar of | 


Te. 2 
of the aCt z and for this point the whole court were of 
op1mon, to give judgment for the defendant ===Jn 
Comyns it is thus : as to the other point, Serjtarit Pratt 
argued, * And it was held by the court, that the will was 
not well executed ; for the plaintiff was not a credible 
witneſs as he himſelf was to take by the will, for if the 
intent of the ſtatute was to prevent any praCtice of per- 
ſons intereſted in the obtaining wills; and if he, who is 
to take by the will may be a good witneſs, it will be an 
encouragement to ſuch praQtice.” bd voted 
To theſe I will add a third, which my brother Gould has 
favoured me with, taken by his father, one of the judges 
who determined that caſe By direCtions out of the 
court of Chancery, the queſtion was, Whether a deviſe 
of Euſhall farm by Thomas Fennings to William Hilliard and 
his heirs be a good deviſe, he being one of the ſubſcrib- 
ing witneſſes, ObjeCted, that it is a good deviſe ſo long 
as three ſubſcribe and witneſs it; for the word credible 
is in oppoſition to a perſon attainted ; but if two wit- 
neſſes were dead, then indeed it might be bad ; /edrefolv= 
ed per totam curiam clearly, that he not being credible to 
prove the will, the deviſe is a void deviſe; for the deſign 
was to ſet up a credible ſwearing witneſs, and this to pre- 
vent frauds and perjuries. FOLD! {© 6. Of 
Several material obſervations ariſe from the caſe 
reported, : | 
It, They do all agree with Carthew ; the only differ- 
ence between the books being this; the latter reports 
the reſolution without the reaſons, the others report the 
reaſons as well as the reſolution. | bY SHE 
2dly, The court took it to be a caſe of conſtruction 
upon the ſtatute and nothing elſe. = - MI 
3dly, They conſidered the credibility as well as the at- 
_—_ to be the very ſubſtance and effſence of: the bu- 
Inels. | | 
4thly, They rule credible to be the ſame as competent. 
5thly, They not only hold this neceſſary to prevent 
fraud, but hold likewiſe, that if they gave credible any 
other ſenſe, the ſtat. would be evaded; and therefore the 
rule of conſtruction laid down by the court was general 
to annul all wills, and all real deviſes whatſoever, where 
one of the witneſſes was incompetent. I have done 
with the firſt point, and have proved, as I hope, both by 
argument and authority that propoſition which I under- 
took to maintain, viz. 'That the credibility of the ſtat. 
meant competency, and that this was a neceflary and ſub- 
ſtantial qualification in the witneſſes at the time of atteſta- 
tion ; which brings me tothe next conſideration,' whether 
the witnefles to this will come within that deſcription. 
Being now in poſſeſſion of the true criterion of  eredi- 

bility, which is no other than competency, this is a mere 
common law queſtion; and therefore I ſhall ' produce 
the witneſſes in court, and take the objeQtion to' them 
before they are ſworn. AE 0 MOR OTIOP 

"The caſe is this: the teſtator deviſes certain lands to 
truſtees to be applied to the uſe of ſuch poor as by reafon 
of infancy, .impotency, or old age, are unable to work, 
and to place out the children of ſuch poor apprentices, 
and declared that the rents ſhall be applied to-no' other 
uſe or purpoſe. "Three witneſſes, who atteſted'the will, 
are ſeiſed of lands in fee within the faid pariſlt at” the 
time of atteſtation. The objeCtion is, that the *tliree 
witneſſes cannot be admitted to prove the will in Eoutt, 
while they remain ſo ſeifed, becauſe by the eſtabliſh- 
merit of the will, they will derive an intereſt to' thettt- 
ſelves in reſpect of theſe lands ; their intereſt is this, that 
| as the poor's rates muſt be reduced in proportion 'to this 
benefaCtion, their eſtates will become rate-free pro tanro 
for ever.—And although the deviſe, at the time ofthe 
teſtator's death, was future and did did not take effeA till 
1756, for years after, yet it was as a preſent” benefit 'to 
the owners of thoſe lands, and made them immediately 
more valuable in conſideration of this future eaſement. — 
[ bave many arguments here to encounter, both from the 
bar and bench ; I ſhall endeavour to anſwer 'g/lto' the 
beſt of my power, and with all that reſpe@* which their 
opinions always deſerve when we differ. ©  _- 
iſt, It was ſaid, that the poor here deſcribed, muſt be 


thus 


| underſtood to be a claſs of poor not above the reception of 


relief, 


- 
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relief, an that this charity may be applied by the truſtees 
to the wit of fuch perfons excluſive of the pariſh poor. — 


'Vo which I anſwer, that the poor in this will, are thoſe” 


who labour under theeextremeRt wretchedneſs of helpleſs 
poverty ;z for when it is confidered that the day labourer, 
who only lives” from "hand to mouth, is deemed by* the 
teſfator to be a perfon above the want of this charity, 
which is confined to'the impotent only ; 'thoſe who have 
enviich to ſubſift on without Tabour, muſt @ fortrore be 


excluded, 2dly, 'The poor in this will are denoted by 


the ſame defcription as the parochial poor are by the 43 
of fiiiz. An if this be fo, this charity cannot, by the terms 
of it, be diſtributed to a ſet of men who are excluded 
by the will; it will be a'breach of truſt 'to do it ; and if 


it be ſaid, that the court of Chancery can direC the | 


money to be applied to a ſuperior order of poor, I deſire 
a Cafe to be produced where that court ever made ſuch a 
decrce.—lIt a legacy haz been given to poor houſe-xeepers, 
and poor not receiving alms, or to poor in general, there 
might perhips be ſome ground for that diftin&tion ; but 
TI tan never believe thatteourt could make ſuch a decree 
in this caſe; the buſiieſs*of that court being to expound 
witts; and not make them. © And whereas it is ſaid, that 
theſe legacies when they reduce the rate come to be in 
their operation, lecacies ts the rich and not to the poor ; 
I anſwer, that it is impoſſidie' to be otherwiſe, and that 
this is always ſvppoſed to be contrary to the teſtator's 
intention ; no man living can be fure of that, and I do 
much doubt it; for why may not a man at the fame time 
mean to'pive to the poor, and likewiſe eaſe the pariſh ? 


The poor's rate is a moſt heavy burthen ; it falls upon 


the tenant and occupier, and is paid by thoſe who are not 
above a degree or two' richer, than the object he is forced 


| to relieve. ſo that he who ſo diſpoſes of his eſtate is a dou- 


ble benefactor. — But be this as it will, 1f a gift is made 


to.the parochial poor, it muſt reduce the rate ex neceſ/itate, | 


though the teſtator may poſſibly intend otherwiſe. 

"My brother Go«/4 contends in the next place (with 
whom my two brothers now concur) that this benefac- 
tion ſhould not be confidered as an eaſe to the pariſh, but 
a bounty to be added to the parith relief, for the comfort 
of the poor, and not for their /ub/{ence. 

* By the ſtat, 43 Fliz. the pariſh are only taxable ſor 
the  neceffary rclief of the poor; nothing therefore but 
neceſſity can call for this relief; if the party can ſubſiſt 
by any means whatſvever without this aid, he 1s not the 
objeCt'of this law ; nor can it ever be material to conſider 
from whence the pauper is ſupplied, if he has wherewitha] 
to ſubſiſt, without the pariſh; the | pariſh muſt be diſ- 


chatged, becauſe the relief in ſuch a caſe 1s not neceſ- 


ſary: and the neceflity of the object is the rule by which 
the relief 1s' to be. proportioned, and it muſt be more or | 


lefs according to the pauper's condition and circum- 
ſkances.—If a labourer, who gets ſeven ſhillings a week 
by bis induſtry, is incumbered with a large impotent fa- 


mily; the pariſh adds ſo much to his weekly gains, and | 


no more than will be juſt enough to keep the family alive ; 


_ If he falls ſick, the allowance is increaſed ; if his children 
_ die or become uſeful, it is diminiſhed. One has a little 


cloſe "worth forty ſhillings a year, his ſtipend will be leſs 
thin his neighbours who has but twenty ſhillings a year, 
and he again will be leſs conſidered than a man who has 


nothing. —This'is the true reaſon why the rate is direCted 


to be paid weekly, or otherwiſe, becauſe the ſtate of the 
poor 15 always fluCtuating. —An eſtate or legacy is given 
to the poor; if in this caſe the rate muſt continue the 
ſame without any regard to this benefaCtion, you cal! 
upon the pa;tſh for'a ſuperflvity, as far as the rate, added 
td the charity, will exceed "the ſum neceflary for their 
ibſrſtence. The pariſh 18 taxed juſt ſo far beyond the 


ſum neceſlary for their relief, '*and ſo contrary to the aCt 


of partiament; for relief and ſubſiſtence are ſynonimous | 


terms.” ” This'duty upon” the pariſh” is ſo conneRed with 


the neceſſity. of the.pauper, that. if a teſtator who 'be- 
queaths a legacy to the poor ſhould ſay, T mean that the 


y legacy, this cliufe Would be felo'de {e arid yoid, unleſs 
can be maintained that he' who has ſomething is as poor 
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oor ſhall enjoy the fare pariſh allowarice over and above 
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LE when he had gothing 3 for if _he is rich he wints leſs 
relief, -and if leſs xclict, a lower rate will A6-, So thit f- 
the legacy takes place, the parifh of neceſſity muſt be"? 
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| | T have been arguing on an allowance of money ;*Ps. © 
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poſe. one bequeaths a legacy to clothe the. poor, or a Fouls * 
[to receive them, or a ſum of money to apprentice'gut hilt 
dren z muſt the pariſh flitf clothe; 'fodge. and” bity ue? 


. 


as they did beſore; 'or muſt they add the value ike" 


— 


& 


clothing, houſe, &c.. to' the former allowance; ind fg" 


| give the poor a ſuperfluity above their neceffary ſubfiſt-+ 


cence. TI think that cannot be contended, and a pift 'of 
a houſe or clothing is as much a bounty to this pauper as 
a gift of money. If I ſuppoſe in arguing, (which I haye 
a right to do) that the charity is amply ſufficient to main. 
tain all the poor, brother Gow!ld does not even admit, nor 
coes he chooſe to deny, that the pariſh in this caſe muſt 
be eafed ; but if only a trifle, it is a bounty.—Accord- 
ing to what 1 have ſaid, Ict it be never ſo ſmall, it muſt 
operate pro tanto ; but if ] ſhould for a moment admittke 
diſtinCtion will he be pleaſed to draw the line ;. if he can 
do that, I may venture to promiſe that I will come over 
to his opinion ; if he cannot, I think he ought to come. 
over to mine. | DE Ee OT 
Nor can there be any difference between a deviſe ts 
truſtees and a deviſe to overſeers; the truſt is the ſame 
in both, and the objeQs the ſame, and the pariſh officers 


han but truſtees, as the truftees in the application of the 


charity are pariſh officers ; the hands through which the. 
charity paſſes, are in both caſes mere inſtruments, —Nei-' 
ther is there one caſe to ſupport my brother's notions, but 
all the authorities ſeem the other way ; for as often as this 
queſtion has come before the court ia the cafes of penal- 
ties given by parliament to the poor of the pariſh, the 
court has conſtantly held, that the rates would be reduced 
by thoſe ſums, and every pariſhioner eaſed from them pro 
tants. Upon the whole, this idea of a bounty is novel at 
the bench, and of the firſt impreffion, and when I'vas 
prepared to argue the caſe of Portman and Okeden upon 
this ground, the court of King's Bench would not hear 
me.—Attorney General v. Wyburgh. 1 P. Ill. 660. Lord 


| Macclesfield, where charity was given to clothe fix poor 


erſons, rejeed every pariſhioner becauſe this bequeſt 
would reduce the ' rate. Laſtly, what can be faid upon 
the laſt uſe in this will, to bind out poor” children ap-. 
prentices; there the pariſh muſt be eaſed unleſs they 
will chooſe to pay the maſter double the value. —To pros. 
ceed now to the remaining difficulties. — The intereſt, it 
is ſaid, is nothing claimed under the will ; it is nothing, 
at preſent ; it is contingent n futuro ; it is minute. , A 
To the firſt; it is not given to the pariſhioners ;, but it 
is an Intereſt derived to the pariſhioners in conſequence. 
of the will; the common cafe of penalties given. to the. 
poor; he gains, if the will is eſtabliſhed ; he loſes, it it 
is ſet aſide, - CER ie cap hh IN 
To the next, it is no eaſement at preſent I admit, but | 
in refpeCt of future eaſement ; it is even now a preſent 
and a laſting benefit; and in truth (which, will. anſwer 
the next objeCtion at the ſame time) all future intercits, 
certain or contingent, whether now or hereafter to be 
enjoyed, are preſent benefits ; have a price and ate fale- 
able. | | * = 
The court of Chancery therefore have very ſenhbly 
pronounced poſſibilities to be veſted intereſts, and mace 
them tranſmiſſible; a fee expeQant upon a thovſand 
years term has been ſold for money. ——Let me put the 
caſe of an executory deviſe of an eftate of 10,000. A 
year, and the life before it in a deep conſumption, (I 
intitled to put the ſtrongeſt caſe I pleaſe) could this. 6e- 
Viſee be a competent witneſs to prove the will? 'The an- 
{wer muſt be, he cou'd not ; tell me then what chances 
are valuable, and what not? Till this line is drawn, 
'muſt inſiſt that @// chances are valuable. _ 
 . Hence if it ſhould he {3jd, that perhaps the pariſh may 
have no. poor, I admit the. ſuppoſition to be poſbble,. and 
'barely_ſo; but if_it be only as poſſible that they 279 be 
 burthened with*poor, every eſtate that is diſcharged fron 
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remain ſo as Jong 33 the ſtat. of 43 Eliz. ſtands unrepeal- | 
ed, _— As to the objection, that the intereſt is too minute, | be 


and that a ſmall intereſt, as in Townſend" caſe, ought not 
to diſqualiſy witnefſes, I do conceive that however that 
point might have been litigated formerly z yet that now 
the law is clearly ſettled, and the witneſs muſt be rejeC- 
ed, if he has any intereſt, be it ever ſo ſmall. —— The 
point was diſputed for above twenty years in the caſe of | 
toll, a cuſtom claimed by the city of London upon im- 
portation, called by the name of J/ater-bailage, —T he 
veſtion was, whether freemen might be witneſſes. — 
Nothing can be more minute than ſuch an intereſt ; and 
yet, aſter many opinions pro and con, it was finally ſet- 
tled that they were not witneſſes, Any perſon who 
has a mind to trace the hiſlory of this queſtion, may find 
itin 2 Keb. 295. 3 Aeb. 2 Leon. 231. King and city of 
Lindon. 2 Show. 47. 2 Show. 146. 1 Vent. 351. Caſe 
of the city of London againſt the unfree merchants. 
'This caſe (and it is the laſt I can find upon the ſub- 
je&) happened in 32 Cor. 2. and 1s differently reported 
in two books: for one ſtates, that three Judges allowed 
| the witneſſes, and one diſſented ; upon which the coun- 
{cl for defendants tendered a bill of exceptions; but the 
plaintiff gave it up, and called other witneſſes. —— The 
other book ſays, that the freemen were denied to be wit- 
nefles, and that the plaintiff tendered the bill. I cannot 
reconcile the books; but both agree the witneſſes were 
not exainined, and the verdict went for defendant. — 


| What became of the exceptions does not appear. 
ſhould gueſs it was agreed and ſettled ſolemnly, that 


freemen could not be witneſſes; becauſe it is ſo ſaid by 
two Chancellors in Yernon. 


Lord Keeper North in 1684, two years after this trial, 
Vern. 254, lays, It was ſaid in the caſe of the water-bail- 
age, that no freeman of London could be a witneſs, though | 
it was not ſix-pence concern to him. In 2 Vern. 318, 
(1694) Lord Somers ſays, in a ſuit for money given to 
pariſhioners, none of the inhabitants ought to be wit- 


neſſes: for in a caſe where a party is concerned in inter- 
eſt, though never ſo ſmall, the objeCtion has always pre- 
vailed ; and fo reſolved on great debate in the caſe of the 
city of London concerning water-bailage,—11 4d. 225. 
Caſes in Queen Anne's time, Brown againſt the Corpora- 
tion of London, upon iſſue joined upon preſcription for a 
toll, the defendants produced a witneſs ; the plaintiff ob- 
jected, that he was a freeman and intereſted ; upon which 
the defendant produced a judgment in the Mayor's court ; 
whereupon a ſcire facias was awarded, and two nthils re 
turned: they had given judgment of his disfranchiſe- 
ment; therefore the proceedings being irregular, Holt 
would not admit the man to be an evidence, becauſe the 
judgment in the Mayor's court may be avoided.— The 
ſtar. 1 Ann. cap. 10. is material for this purpoſe ; for the 
act of parliament lets in the evidence of the inhabitants 
of counties in all informations and indiftments for not 
_ repairing highways and bridges; ſo again by another 
act the pariſhioner is admitted for ſuits to recover money 


miſ-ſpent by pariſh-officers. Which aCts ſhew, that the | 


rule to reje the witneſs for minute intereſt could not be 
broken in upon by leſs authority than an aCt of parlia- 
ment.—There is a caſe in /iner in Chancery in the year 
1737, where it is ſaid, that in caſe of an information at 
the celation of the town of JYarwick, for certain chari- 
ties, an inhabitant receiving alms is no witneſs ; for every 
inhabitant either pays or is under a poſlibility of paying 
to the church and poor, though he pays nothing at pre- 
fent.—If the rule be fo, it muſt prevail as an objeQton, 


to all witneſſes without exception, and there can be no | 


_ Cifference between witneſſes to a will and any other. 1 

fay this, becauſe 1 ſee praQtice had prevailed to admit will 
witneſſes where the legacy was ſmall,—In the argument 
of the water-bailage caſe in Vent. 351. and Show. 46. it is 
faid, that a ſmall legatee had been ſworn to prove a will, 
| and that jt had been uſual; and in 1 Fern. 254. Lord 


orth is made to _ that where a man is a legatee, if it infamous crime; can the crown reſtore the will by a par- 
E 


is an inconſiderable legacy, as 5s. or cl. to a man of 
quality, he ſhould be a wiineſs to prove the will.—lIt is 
Plain there had been ſuch a pratice; and I take it to be 


"1 rag bs the pariſhioner was allowed to be 
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lieve, upon the ſtatute of frauds. But I take it moſt 
clearly, that this notion is now exploded ; and therefore 
if it ſhall be once admitted, that the pariſhioners in 
Townſend's caſe had an intereſt under, the will, the caſe 
neither is nor can be law, till it cat! be proved that a 
legatee of a ſmall ſum may at this day be a witnels. 
True it is, that the intereſt, of the witneſſes in ſome 
caſes 18 drawn ſo fine, that it is ſcarce perceptible z and 
yet that glinimering, that ſcinti/la, ſhall be as powerful to 
exclude the witneſs, as the moſt ſubſtaritial profit ; and I 
have always underſtood that caſe to be good law where 


the court ſet afide the, witneſs, becauſe he thought him- 


ſelf bound in honor to pay the coſts of the ſuit. —The 
true ground whereof is this, which is fit to be attended 
to in every part of this branch of the argument, that as 
no poſitive law is able to define the quantity of intereſt 
that ſhall have no influence upon the minds of men, it 
is better to leave the rule inflexible, than permit it to be 
bent by the diſcretion of the Judge. —The 6iſcretivn of a 
Judge is the law of tyrants ; it 1s always unknown ; it is 
different in different men : it is caſual, and depends upon 
conſtitution, temper, and paſſion : in the beſt it is often- 
times caprice ; in the worlt it is every vice, folly, and 
paſhon, to which human nature is liable.——T have done 
with this part of the caſe; and return again to the ſtatute 
of frauds, and the next point ; which is, whether a wit- 
neſs, not credible at the time, can become ſo by matter 


I | ex poſt fade, ſo as to re-eſtabliſh the will; —If my con- 


ſtruQtion is right, the will upon the atteſtation is zþſo 


fats void by the very words of the ſtatute; 


'The teſtator has been betrayed ; the fraud 18 commit- 


ted; and you may as ſoon recal time, as make that tranſ- 


ation honeſt, which was originally fraudulent z no pur- 
gation can cleanſe the witneſs. I fay, If I have conſtrued 
the aCt right, every ſuch atteſtation is a concluſive mark 


of fraud upon the will ; againſt which no evidence can 


be given ; and though it has been ſaid, that a legacy is 
no preſent intereſt, and that the legatee does not know 
the contents of the will; I anſwer, that if it ſhall be once 


held, that ſuch a will may be eſtabliſhed by the legatee's_ 


releaſe, every legatee who intends a fraud, will always 
for the future be ſure of the contents before he atteſts. 


| But till it is urged, that if you pay or releaſe the legatee, 


he is a good witneſs; his biaſs 1s gone; the will ſhall be 
eſtabliſhed. It is hard to ſay, whether this doCtrine is 
more pregnant with miſchief or abſurdity.—It furniſhes 
the will-makers with bribes to the witneſſes out of the 
teſtator's own eſtate, to deceive himſelf, and difinherit his 


heir ; nor is it poſſible to give the witneſs a ſtronger ſecu- 


rity for his legacy, than by making him a witneſs ; be- 
cauſe by this means his releaſe being necefſary, he gains 


a power over the whole will: thus the law co-opetates 


with the fraud, in requiring the deviſee to pay the witneſs 
his hire before, under the penalty of ſetting the will aſide 
if he refuſes. —But the miſcief will not ſtop here; the le- 
gatee will naturally proportion his demand to the yalue of 


the eſtate bequeathed, and will frequently exaCt more_ 


than his legacy, —Nay, he will think it worth his while 
to. hold himſelf out to the heir, and keep the will in ſu{- 
pence till the one or the other is brought up to his pricez 
and thus the teſtator's land after his ane will be fold 
by the witneſs to the beſt bidder. —To-day the will is 


bad; for the legatee will not releaſe : to-morrow the le- 
gatee is ſatisfied, and the will is good : the heir at law 


recovers in one term, and is difinherited in the next. 
In this ſtate of uncertainty the will muſt remain till 
the legatee is pleaſed to pronounce its fate.—But ſuppoſe 


the witneſs ſhould die before he has releaſed ; nay, put 


the caſe, that he dies before the teſtator ; is the will good 
or bad? If good, he is a credible witneſs, and needs no 
purgation ; if bad, he is not credible, and incapable of 
purgation. | | 

Again, let us ſuppoſe the witneſs-conviQted of ſome 


don? In that caſe, it depends upon a caſualty, and the 
King diſpoſes of the eſtate, Among all theſe difficulties, 
one ſhould have expeCted ſome rule ſhould have been laid 
down to fix a certain period for the eftabliſhing or an- 

oQ | aulling 


a witneſs in Townſend's caſe; but that praftice ceaſed, | 
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nulling of, the will by telling us how long the, witneſs's 


incompeteney. ſhall continue to vitiate the inſtrument z 


for it is impoſſible to conceive that it can remain 1n this 
{tate of + .Atuation. ets” oa 

L have endeavoured to find out this point of time from 
the argument on the other ſide, without ſucceſs. It 1s 
ſaid indeed, that the time of examination cou!d not pol- 
{ibly be the criterion, on which the-will was to depend; 
becauſe the witneſſes might not live to be examined, 
and their incompetency might ariſe long after their fign- 
ig. | do molt clearly conceive, that this cannot be the 
criterion ; the only fixed period remaining 1s the time of 
atteſtztion ; but the whole argument on the other fide is 
brought to prove that that point of time cannot be the 
criterion; ſo that both theſe periods being excluded, it 


' doth behove the council for. the defendants to point out 


ſome other ; but the argument is filent, and the will 1s 
left at lait, after ſo much pains, to float upon that ſea of 
caſualties I have been deſcribing. _ | 

The common. received uſage, with the opinion of emi- 
nent practitioners, bas been called in aid; and they have 
been named, Mr. Fazakerly and Sic Thomas Bootle. 
'They are great names, and I have a high regard for 
their opinions —— The general practice too of the hall 
is always a weighty argument, and fſhould never be 
flighted. —I do not find that th's practice, as it 1s called, 
ever went beyond the caſes of money legacies, which 
ſprung vp, as I gueſs, from the practice in the fpiritual 
court, where a releaſe to this day will make the witneſs 


good; but it is not pretended, that this practice ever 


prevailed ſo far, as to admit a releaſe or, payment to 
reſtore the witneſs where he was a real deviſee: fo far 
from it, that H:lhard and Fennings pafſed always for law 
without a murmur; and 1t .was not till after the true 
principle of the {tat. of frauds came to be thoroughly 


 Uiſcufſed and ſettled in the caſe of Anfly and Dowyrng, 


that thoſe praQtices came to be allowed. Then indeed 
their ey2s were opened, and they began to fear, that if 
the court of King's Bench was right, the praCtice and 
their opinions were erroneous ; but as the principle 
was ſtubborn, and would not yield to any exceptions, 
the legiſlature very properly took it in hand, and have 
with great wiſdom cured the evil, without weakening 


the ſtat, of ſrauds; which no court of Juſtice was able 
to do, | 


But if theſe points fail, the defendant's council refort 
to another point, which will at once ſolve all dithculties ; 


_ and this is, that the witnels, notwithſtanding the ob- 


jegtion, may {till remain a good witneſs to every other 
deviſe but his own. oy I Re 
_ If this can be done, it wi'l be a method of ſetting up 
the will by annulling the legacy; for a legacy that can- 
not be proved, is the ſame as no legacy at all; it is a 
nullity 3, it does not exiſt: De non apparentibus, et non 
exiſtentibus, eadem eſt Lex et Rativ. _ 

This I do admit, will ſolve all difficulties at once, and 
will render the legatee as ſafe and diſintereſted a witnel; 
as if be had no legacy.—And if this had been law, it 
would have ſaved the legiſlature the trouble of a new 
aCt ; for it is the very method which the parliament has 
now taken, who, by making the deviſe void in this caſe, 


have diſabled the witneſs from being a deviſee; and this 


has effectually cured every dithculty, and removed every 
miſchief. It remains then to be conlidered, whether the 
atteltation of a legatee before the aft made his legacy ab- 


ſolutgly void 3 for I muſt inſiſt upon it, that he can never 
he a credible witneſs to any part upon any other ground 
than the original nullity of his own legacy. It the le- 


gacy is not void, then his intereſt attaches at the very 
;n{tant of the atteſtation, and vitiates the whole will for 
ever, unleſs the faft can be purged after wards by releaſe. 

Now that the gift or. legacy is void, I do beg leave, 


with great deference to other opinions, to deny, in all thoſe 


cales; [if I am not" miſtaken, the only reaſon why the 
witnels is rejected, is, becauſe his legacy is good, Con- 
fider the cate of a will before the ſtat, if atteſted by. the 
legatee 3; not void in its creation ; it was only held. back 
from operating- by deft of- proof ; and. therefore the 


. moment the proof was opened, either by payment or re- 
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leaſe, or if the will could havebecn proved by nic wm 
neſſes, though the deviſee was one, ik rg "tek 
valid inſtrument to all intents and purpoſes. Th yay 
Common Law rule could.'be adapted to the: conſe "48 | 
of this ſtat, it. would -not make the deviſe yoiq: by nt 
rid of it by ; payment, allowing it to be good : by 8. 
deed this analogy did: prevail ſo ſtrongly, that it. w bog 
be a common opinion, that-where a legacy only wh Say 
to a witneſs, though charged upon the land a Les 
would do the buſineſs. —Again, that the legacy wa wa 
void by the atteſtation is further proved by the laſt es | 
parhament, which' coes not confirm any former will 1; \ | 
to the objeCtion tiil the legacy is either paid or tender l, 
—- Whereas the ſame a&t declares, thar in all ſuch wo 
for the future the legacy ſhall be void. —lt is from he BY 
obſervable, that the legiſlature avoided giving an wiLy 
nion upon this litigated queſtion upon the ſtat. of Franke, 
yet they declare in the ſtrongeſt manner, that the lepacie, 
lo given to. the witneſs were not void, and that & os. 
quired a new law, to make them void for the future,— 
Let me add to this the common opinion of the bar, fo 
much relied upon in the former part of the argument 
that the legacy was ſo effeftual to diſable the witnel; 
that nothing leſs than a releaſe would enable him to Nihſe 
the will, for any body's benefit. —I wonder a little why ſo 
much pains is taken in this argument to eſtabliſh the 
practice of releaſing, if the legacy was a nullity, and 
wanted no releaſe; tor if this laſt was law, that method | 
was not only nugatory, but unjuſt, and the parliament 
muſt be charged with the fame injuſtice, in direCting ſo 
many void legacies to be paid. —But if I have expounded 
the ſtat. right, where a deviſee is a witneſs, the whole 
will is fraudulent ab into, and it cannot be otherwiſe 
| he publication is one intire tranſation ; the will is os 
diipoſition of the teſtator's eſtate to ſeveral perſons; the 
bequelts ace ſettled and apportioned, by a compariſon 
with each other; and if you garble the will by the taking 
out particular bequeſts, you vary the teſtator's intention 
in the remainder, and his whole: will is maimed. —ln 
caſe of fraud (for the argument muſt always remember 
that theſe were the caſes which the a&t intended to pre. 
vent) the witneſs gets his legacy by the merit of atteſting 
the other bequeſts (for the grand deviſee will hardly ever 
be a witneſs,) and it is by the other part of the will that 
the heir is generally undone; fo that the remainder of 
the will, which the legatee is to eſtabliſh, is ten times 
worſe than that part which is to be annulled.—Let us 
now fee how this point ſtands upon the caſe of Hilliard 
and Zennings, faid to be an authority, and ſo proved in 
Baugh and Holloway. | 

This requires ſome examination. In Baugh and Hol- 
laway, where Sir Robert Raymond does ſay very confidently, 
if that reporter is not miftaken, that Lord Ch. J. Holt 
had declared his opinion in Hilliard and Fennings for, and 
there 1s an expreſſion in Carthew's report of that caſe, 
which ſeems in ſome ſort to favour the doftrine. T have 
in the former part of my argument examined that caſe 
ſo fuliy, that it will be ſufficient here to obſerve that this | 
point was neither reſolved, nor argued, nor hinted at in 
Hilliard and Fennings; and it was impoſſible that the 
point could ariſe upon that will, which contained only 
one ſingle bequeſt of a real eſtate.—If that be fo, as it is, 
it would have been a moſt extraordinary thing, if the 
court had ſpontaneouſly taken upon themſelves to 


[ſettle this important point, tending to no leſs conſ- 


quence than a virtual repeal of the ſtat. of frauds ; it 
would have been ftrange, I fay, to have done this with- 
out a caſe or a reaſon to ſupport it ; when the point too 
was collateral to the queſtion before them, and neither 
touched by the counſel, nor argued by themſelves: I do 
not wonder Sir Robert Raymond ſhould argue as it is pre- 
tended, for his fee; the bar is apt to argue in that 
manner ; nor do I wonder the court ſhould in ſo ſtale a 
buſineſs ſend the plaintiff to law.—But I can by n9 
means conclude, that becauſe 'the caſe never came back, 
that.the heir at law gave up the point ; 'Why might it not 
end by compromiſe: I could make twenty conjectures 


| 
| 
that ſhould all account for the diſcontinuance of the cauſe 


'more probably than that: but: it -is not worth while ; 
- | becaule 


| 
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decauſe if-the heir at law had really given up the point, 
his. conceſſion would not weigh a hair in the argu- 
_ | | 
_ 4 bave now gone 
with declaring, that I will take no notice of any part of 
the civil law learning that has been brought into this ar- 


through the argument,” and will cloſe 


_ gument. \Lord Ch. J. Lee did :not ground his opinion 
upon that law z he did not argue from it, he did not rely 
upon its authority. I am favoured with a very correCt 
note of his opinion from my brother Adams, where, after 
he bad fully argued thecafe without taking any other notice 
of the civil law, than to declare that Swinburn's law upon 
legacies cannot be applied to land deviſees, and to obſerve 
in the ſame place that both laws concur in rejeCting :n- 
tereſted witnefles, he concluded in theſe words. | 

Upon the whole, conditionem teftinm cum ſignarent in- 
ſpicere debemus ; and as that 15 to be conſidered as in- 
tended to prevent any fraud being uſed at a time when 
teſtators are moſt of ail liable to be impoſed on, and as 
all people have it in their power to get diſintereſted wit- 
neſles, we think this will is not well executed according 
20. the ſtatute ; but is void as far as it concerns lands. 

This is enough to {hew that Lord Ch. J. Lee never 
meant to introduce the learning of the civil law into the 
queſtion. The rule is mentioned by way of ornament, 
not argument, becauſe it happened to expreſs his own 
Common Law opivien in a matter where he conceived 
both laws concurred, ——1 am not wiſe enough to deter- 
mine, which of the two laws is moſt perfeQt, the Roman 
or the Engh/h : This I know (which 15 enough for a 


judge) that although almoſt every country in Europe have | 


received that body of laws, yet they have been with a 
molt {tubborn conſtancy at all times difclaimed and re- 
jetted by England, For which reaſon, and not through 
-any diſreſpeCt to the argument I have been endeavouring 
.to anſwer, I chooſgto lay afide all that learning as not 
| being relevant in Heftminfter Hall, 


7. Of nuncupative wills. 
By the ſtat. 29 Car. 2. c. 3. /. 19. For the prevent- 
ing frauduleut praCtices, it is enaCted, 1. ** That no nun- 
- Cupative will ſhall be good where the eſtate thereby be- 
 queathed ſball exceed the value of 30 pounds, that is not 
proved by the oaths of three witneſſes, at the leaſt, that 
-were preſent at the making thereof, and bid by the teſta- 
tor to bear witneſs that ſuch was his will, or to that ef- 
feft.” And by ſtat. 4 Ann. c. 16. /. 14 it 18 declared, 
-*© That all ſuch witnefles, as are and ought to be allowed 
to be good witneſſes upon trial at law by the laws and 
cuſtoms of this realm, ſhall be deemed good witnefles to 
Prove.any nuncupative will, or any thing relating thece- 
to.” 
+ 4 Nox unleſs ſuch nuncupative will were made in the 
- time of the laſt ſickneſs of the deceaſed, and in the houſe 
'of her or their habitation or dwelling, or where he or ſhe 
| has been reſident for ten days, or more, next before the 
making of ſuch will, except where ſuch perſon was ſur- 
_ -priſed or taken ſick, being from his own home, and died 
before he returned to-the place of his or her dwelling.” 
SeCt. 20s ** That after fix months paſſed after the 
ſpeaking of the teſtamentary words, no teſtimony ſhall 
'be received to prove any will nuncupative, except the ſaid 
teſtimony, or the ſubſtance thereof, were committed to 
writing within fix days after the making of the ſaid 
will.” x X | 
Seft.-21, © That no letters teſtamentary,: or probate 
of any nuncupetive will, ſhall paſs the ſeal of any court, 
till ſourteen days, at the leaſt, after the deceaſe of the 
teſtator be fully expired, nor ſhall any nuncupative will 
be at any time received to be proved, unleſs proceſs have 
firſt iſſued to call in the widow, or the next of ron 


to the deceaſed, to the end they may conteſt the ſame, i 
they pleaſe.” | | 


. SeRt. 22. © 'That no will in writing concerning any 
"gocds or chattels, or perſonal eſtate, ſhall be repealed ; 
-nor ſhall any clauſe, deviſe, or bequeſt therein, be altered 
or .changed -by--any words, or will by word of "mouth 
only, except the ſame be in the life of the teſtator com- 


mitted to writing, and after the writing thereof read to| 
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the teſtator, and allowed by him, and' proved to'be'fo . 
done by three witneſſes at the leaſt.” 
 SeCt. 23, © Provided that any ſoldier in a& al mili- 
tary ſervice, or any mariner or ſeaman being at ſea, may 
difpoſe of his moveables, wages, and perſonal eſtate, as 
before the making of this at.” © | 
A. being ill, defired B. to make her will, who wrote 
down only names and initial letters to this effe&, viz. 
to Tho, Weſt 200. to Fo. Dav. 1001. to Reb. Cro. 5ol. 
to ſelf, 101. and to ſeveral other perſons in like manner, 
to above 4001. which being more than her eſtate, B. 
made an alteration in the ſecond column, by ſubſtraQ- 
ing part of the ſums of the legatees, as ſer down in the 
ſecond column, and then told A. the ſenſe of the pro- 
poſed deviſes : there were two perſons in the room that 
did not hear any thing that paſſed between 4. and B. 
but only heard the teſtatrix at laſt pronounce, that 
all was well. B. went to a ſcrivener to have the de- 
viſes drawn out at length and in form, and before ſhe 
returned the teſtatrix died : the judge below pronounced 
for this will ; but upon appeal to..the, delegates, it was | 
reverſed ; and in this caſe it was agreed, that if the will 
had been written in words at lenglh, ſo as they had car- 
ried a ſenſe and a meaning in themſelves, it had been a 
good will; for that there was one witneſs that wrote 
it, and two that heard the teſtatrix pronounce, that it 
was her will : which would have been intended to have 
amounted to a ſecond witneſs, in regard it appeared on 
all hands, by ſeveral witnefles, that the teſtatrix did 
then ſeriouſly diſpoſe herſelf to make her will ; and for 
that was quoted the caſe of one Pepper, where a perfon dif- 
poſed herſelf to make her will, and diQtated it to a per- 
ſon who wrote it down ; and another, not called in as 
a witneſs, lay behind the hanging, out of curteſy ; and 
yet ſuch will was allowed to be good, being proved by 
theſe two witneſſes : but they diſtinguiſhed this caſe be- 
cauſe the will was not ſubſtantive, but was to take its 


| ſenſe from the interptetation of the witneſs : and fo there 


would be innuendo upon innuendo, which made purely 
a nuncupative will: and as ſuch, not being itteſted by 
the number of witneſſes appointed by the ſtatute of 
frauds and perjuries, the will and legacies were void. x 
or Be og. 03 Oe 07h 0s 
Dr. Shallmer, by will in writing, gave 2001. to the 
pariſh of St, Clement's Danes, and after, Prew the reader 
| coming to pray with him, his wife put him in mind to 
give 200/, more towards the charges of building their 
church, at which, though Dr. Shallmer was at firſt | dif- 
turbed, yet after, he ſaid he would give it, and bid Prew 
take notice of it : and the next day he bid Prew renem- 
ber of what he had ſaid to him the day before, and died 
that day. Within three or four days after the doQor's 
wife puts down a memorandum in wricing of the ſaid laſt 
deviſe, and ſo did her maid. Prew died about a month 
after, and amongſt his papers was found a memorandum 
of his own writing, dated three weeks after the doQtor's 
death, of what the doQtor ſaid to him about the 2001. 
and purporting that he had put it in writing the ſame 
day it was ſpoken : but the writing which was men- 
tioned to be made the ſame day it was ſpoken did not ap- 
pear, and theſe three memorandums did not £iv'2r i 
agree. : About a year after, on application by the pa- 
riſh to the commiſſioners of charitable uſes, and produ- 
 cing theſe memorandums and proof by Mrs. Shallmer and 
her maid, they decreed the 2007. but on the exceptions 
taken by the executors, the decree was diſcharged of 
this 2007. and Lord Chancellor held it not good, be- 
.cauſe it was not proved by the oath of three witneſſes ; 
for though Mrs: Shallmer and her maid had made proof, 
yet Prew was dead ; and the ſtatute In that branch re- 
quires not only three to be preſent, but that the proof 
ſhall be by the oath of three' witneffes, ''1 Abr, Eg. 
Cof. 404- rr vane yea rates, fan 
A daughter depoſits 1801. inthe hands of her 'mo- 
ther (the defendant,) 'and afterwards makes her will in 
writing, and thereby deviſes ſeveral legacies, and makes 
her mother executrix, but takes no' manner of notice of 
this 1$0 /. Afterwards, by word of mouth, ſhe deſires her 


' mother to give this 1807. to the phantif, if the choughe 
| ut; 
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by £ "16, GT : 


trix had left her at liberty. 


.-W.--$--b 
kit; and then ſoori after died, The mother proved the 
will ; and this bill was brought againſt her, to have the 
180 1. paid. The mother, by her anſwer, admits ſhe 


had ſuch a ſum in her hands, but her daughter did make 
ſuch a requeſt to her ; but that ſhe left it to her cleCtion, 


whether ſhe would give it to the plaintiff, or not, by the 


very form of the deviſe : and inſiſted, that ſhe did not 
think fit to give it to the plaintiff. And in this caſe it 
was agreed, that this was not as a nuncupative will, be- 
ing above 397. and not reduced into writing within fix 
days after the ſpeaking, as the ſtatute requires. 2dly, 
"Phat if the defendant had inſiſted on the ſlatute of frauds 
and perjuries, the court could not have relieved the plain- 
tiff as upon a truſt ; but in this caſe the defendant hav- 
ing by anſwer confeſſed the truſt, there was no danger of 
perjury from variety of proof, which was the miſchief 
the ſtatute intended to provide againſt ; and therefore the 
court took it to be in nature of a truſt, and decreed for 
the plaintiff: for the defendant expreſly ſwore, ſhe did 
Not think fit to give it to the plaintiff, and that the teſta- 

But this decree was againſt 
the opinion of ſeveral at the bar, who thought it too hard 
on the election left in the mother : but the court princi- 
pally relied on the cafe of Kingſpran v. Kingſman, where 
a man deviſed away an eſtate of 2000 /. fer ann. and up 
wards, from his ſon and heir to a bargeman. And by 
h's will deviſed 20 /. per ann. to his ſon, with this clauſe, 
that if he behaved himſelf well, and gave no trouble or 


_ diſturbance concerning his will, that he might make it 


up 80/. if he thought fit. And the court decreed the 


| Bol. per ann. to the ſon. But note, the 8ol. per ann. 


in the caſe of Kingſman v. Kingſman ſeems to have been 
decreed purely upon the circumſtances and hardſhips of 
the caſe : but in the preſent caſe there were no ſuch cir- 


cumſtances or ingredients of hardſhip on the plaintiff: | 
ut quere, for it ſeems to be a truſt in the hands of the 
mother. 1d. ibid. Gil. Eq. Rep. 146. Fones ve. Nabbs. 


8. Of the nature and effett of a will or teſlament, and of 
a codicil , and how wills ſhall be conſtrued, 

A will or teſtament is of that nature, that it differs 
much from other aCts and deeds that men do and execute 
in their life-time : for although it be made, ſealed, and 
publiſhed in ever ſo ſolemn a manner, yet it has no life, 
no virtue in it, until the teſtator's death : for it is a 
maxim in law, Omne teſiamentum morte conſummatum eſt, & 
voluntas eft ambulatoria uſque adextremum vite exitum ; it is 


| therefore reſembled uncil death to the interlocutory ſen- 


tence, and after death to the definitive ſentence of a judge ; 


| and hence it is ſaid, Sed legum ſervanda fides, ſuprema wva- 
luntas quad mandat fierique jubet parere neceſſe eſt, 1 Inſt. 


112. 4 Rep, 61. b. Forſe v. Hembling's caſe. 
And for this reaſon a man may alter or make void his 


_ will at his pleaſure: and he may make as many new wills 


and teſtaments as he pleaſes, and there is no way to bar 


| a man of this liberty. Shep. Abr. part 4. þ. 9. Voce Teſi. 


And the latter teſtament always revokes and overthrows 
the former ; but it is otherwiſe of a codicilz for a man 
may make as many of theſe as he will, and make no teſta- 
ment at all : or if he makes a teſtament, he may after- 


wards make as many codicils as he will, and one of them 


will not overthrow the other ; for in the firſt caſe they 
muſt be all annexed to the letters of adminiſtration, and 
the adminiſtrator muſt perform them; and in the latter 
caſe they muſt be all annexed to the teſtament, and the 
ex2cutor muſt take care to perform them. Lite. 168. 
Stwinb. þ. 1. ſet. 5. Br. Teſtament 20. 
A teſtament therefore is ſaid to have three degrees. 
iſt, An inception, which is the making of it. 2dly, A 
progreſſion, which is the publication of it. 3dly, A 
conſummation, which is the death of the teſtator. Shep. 
Abr. part 4. þ. 9. Voce Tel, | 

In grants therefore the firſt is of the greateſt force, but 


in teſtaments the lait is of the greateſt force, 1 Inf. 112.6. 


But when a teſtament is. perfeCt by the death of the 
party, it as effeQtually gives and transfers eſtates, and al- 
ters the property of lands and goods, as aCts executed by 
deeds in the life-time of the parties : for hereby deſcents 


of iands are prevented, And a man may make eſtates | 


1 
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| in fee-fimple, or fee-tail, for life or years; of latids, teſt az 


ments, - rents, reverſions, or ſervices, as effectually as b | 
deed; and theſe eſtates alſo will be good without an 
livery of ſeiſia or attornment ; and hereby alſo rents roy 
power to diſtrain for them, may be reſerved, conditions 
c:eated and annexed to eſtates or things deviſed, Shep 
| Abr. part 4. Þ- I Os Vec. Teft*. , 

And therefore they that take by deviſes of land 
ſaid to take in the nature of purchaſers. 

And if therefore a tenant in tail makes a feoffment to 
the uſe of himſelf in fee, and after deviſes the fame to 
his wife in fee, and dies, the ſon is not remitted though 
the father dies ſeiſed, for the deviſce prevents the deſcent, 

It is to be obſerved, that where the words of a will 
have a plain ſenſe, and no doubt is in any matter within 
or without the words, touching the matter of the deviſe, 
there the words of the will ſhall always be taken to be 
the intent of the deviſor, and his intent to be what the 
words ſay. 2 And. 17, Lowen v. Bedd. | 

"That all the words of a will are to be carrie! to anſwer 
the intent of the deviſor; but this is to be underſtood in 
caſes where the intent of the party may be known by the 
words that are in the will. 2 Ard. 10, 11, 134. 

That if there are inconſiſtent and contradiCtory words 
in a will. ſome words muſt be rejeCted to make it fenſe, 
Thus where a teſtator gave the intereſt of a ſum of 6090]. 
to Mary Comfortle, his daughter, for her life, and after 
her deceaſe gave the money between Charles Comforile 
her huſband, and their children : and in another part of 
the will he ſaid, and in caſe there be no ſuch child or 
children, I give it to'Charles Comfortle and ſuch children. 
—Lord Chancellor rejefted theſe latter words, as they 
were abſurd and contradiftory. 5 Bac. Abr. 525. MS, 
Rep. Boon v. Comforile, Paſc. 24 Geo. 2. in Chan', 

A. having a wife and no children, made his will, and 
ſaid. leſt ic ſhould pleaſe God that he ſhould not return, 
he gave and deviſed a real and perſonal eſtate, or to that 
effet. He returns, has children, and dies, without alter- 
ing his will : the plaintiff being a legatee, and there be- 
ing a direCtion in the will, for the fale of the real eftate 
to pay his legacy ; Lord Chancellor was of opinion, that 
the diſpoſition was merely contingent, and that no part 
of the will was to take etfet but on the contingency of 
his return; and ſo avoided determining the principal 
queſtion, how far the alteration of the teſtator's circum- 
ſtances would be a preſumptive revocation as to the real 
and perſonal eſtate, but as to the perſonality, ſeemed to 
rely on the caſe of Lug v. Lug; and as to the real eſtate, 
he ſaid, that the ſtatute of frauds and perjuries made a 
material difference between that and the perſonal eſtate. 
5 Bac. Abr. 525. MSS. Rep. Parſons v. Lenow, Hill. 
22 Gea. 2. in Chan. | | 

That a will muſt have a favourable interpretation, and 
as near to the mind and intent of the teſtator as may be, 
and yet ſo withal as his intept may ſtand with the rules 
of law, and not to be repugnant thereunto ; it being a rule 
or maxim of law, Lud ultima vluntas teſtatoris perim- 
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gum ſervanaa fides, ſuprema veluntas quad mandat fierique 
Jubet parere neceſſe ejt. In deeds the rules of conſtruftion 
is, that the intention muſt be directed by the words ; but 
in wills, the words muſt follow the intent of the deviſor: 
and ſuch a conſtruftion is to be made of them, as 0. 
make uſe of all the words, and not of part, and o 3s 
they may ſtand together, and have no contrariety in theme . 
ang Abr, part 10. Voc. Teſlament, Bridge 105. Standiſb 
Ve Short. | 

'That ſuch a ſenſe ſhall 'be made of a deviſe, that it 
may be for the profit of the deviſee, and riot to his pre- 
judice. Shep. Abr. 11, þ. 11. Voce Teſt. 

That general and doubtſul words in a will ſhall not 
alter an expreſs deviſe before, nor carry any thing conr 
trary to the apparent intent. 74. bid. 

tthe clauſes and ſentences of a will ſhall be ſeve- 
rally tranſpoſed to ſerve -the meaning of it. And con- 
ſtruQtion fall be made of the words to ſatisfy the intent, 
and they ſhall be put in ſuch order as the intent may be 
fulfilled. 7d, 6:4. 


* That no ſenſe may be ſramed upon the words of a will, 
| | wherem 


plenda eſt, ſecundum veram intentionem z and that, ſed k- _ 


A ty 
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whercin the. teſtator's meaning cannot be found. _ Ia. 


bac io give 2. thing to ſuch, a perſon to whom the 
Jaw, gives.it, is as.if, it had not been given; and fo a deviſe 
of a man's, land to his heirs is yaid. . Styles, 148, 149, 
That a conſtruction of a will-muſt be gathered out of. 
| the words of the-will,. and. not by any avermient. Shep. 
Abr.. part. 11. p. 11s Fd Tee. i ..: 
That though a parol averment ſhall not be admitted to 
explain a will, ſo as to expound it contrary to the im- 
port of the words, yet when the words will: bear it, a 
parol averment may be admitted, _ As, for inſtance, to 
aſcertain a perſon, but in no caſe to.alter the eſtate. 1 
 Freem. 292. Sltede v. Berrier. 5 Rep. 68. Lord Chey- 
ney's caſe. | _ = A en er db es 
That one part of a will ſhall be expounded by another : 
as where a man leaves an eſtate to another and his heirs, 
and afterwards mentions to have given him an eſtate tai], 
heirs ſhall be taken to mean heirs of the body, and the 
deviſee ſhall take only an eſtate tail. 2 Freem. 267. 
Banfield v. Popham. | pa 
_ "From Bur. Rep. 912—924. Hill. 3 
Clerk, v. Teatt, leſſee of Mervyn et al. | 
This was a writ of error, brought upon a judgment | 
given by the court of King's Bench in Jreland, for the 
Plaintiff in ejectment. 
.. The ejeEtment was brought for lands in the county of 
Tyrone.: and upon the trial, a ſpecial verdiCt was found. 
. The ſpecial verdiCt firſt ſtates a long pedigree of the 
family of the J4ervyns ; and alſo ſeveral deeds, not necel- 
ſary, to. be here taken notice of, as no queſtion at all ariſes 
upon them. | PET Ws 
Then it finds that Audley Mervyn, Eſq. and Henry 
his ſon, on the marriage of the ſaid Henry with Mrs. 
Titchburn, executed deeds of leaſe and releaſe dated the 
21ſt and 22d of December 1711; and that, in purſuance 
thereof, a fine was levied, and a recovery ſuffered, 
whereby the manor of Arl:/own in Tyrone, of which the 
premiſles in queſtion are part, ' was ſettled, in ftriCt ſet- 
tlement on the ſaid Audley, the father, for life ; then 
on the ſaid Henry his ſon, for life ; then on the firſt and 
other ſons of Henry, &c. and the iſſue of that mar- 
riage in common form, with ſeveral terms, powers, 
= proviſoes; with the reverſion in fee to the ſaid Aud- 
try, the father, which marriage took effe&t: but there 
was no iſſue of it. | 
That Audley Mervyn had ifſue, beſides the ſaid Henry 
his. eldeſt ſon, three other ſons, viz. Audley, Fames, 
and Theophilus ; and four daughters, viz. Lucy, who, in 
her father's life-time, married with J/entworth Harman, 
Eleanor, one of the leflors of the plaintiff, and who after- 
wards married Chriftopher Irwin, who has been many 
years dead, nie, one of the leffors of the plaintiff, who 
married James 1Zervin, otherwiſe Richardſon, long ſince 
dead, and Fane.. 
_.And the faid /udley the elder, being ſeiſed as the law 
' requires, of the ſaid lands and tenements, on the 15th 
of Tune 1717, duly made and publiſhed his laſt will and 
teſtament, in writing 3 whereby, after reciting *©* that 
he was deſirous to. make the beſt proviſion in his power, 
for the ſupport of his children, and the peace and ſettle- 
ment of his family :” he deviſed as follows ; viz. and 
as to the worldly eſtate wherewith it hath pleaſed God to 
bleſs me, I give and bequeath the ſame, in manner fol- 
Jowing. I give and bequeath to my dearly beloved wife 
Olivia, to her proper ute and benefit, all my plate and 
Houſhold goods and furniture of what kind ſoever, and 
alſo my coach and horſes and their harneſſes, and three 
ſaddle-horſes. 1 alſo conſtitute and appoint my ſaid dear 
_ .wife ſole executrix of this my laſt will and teſtament ; 
and do give and bequeath unto her all the reſt and reſidue 
of my perſonal eſtate of what kind ſoever. And IT do 
hereby will and require my ſaid, executrix, as ſoon as ſhe: 
conveniently can, after my death, to fell all the reſt of 
my hortes and all my ſtock. of cate; and to. apply the | 
money ariting by ſuch ſale, and all ſuch, debts'as are or 
ſhall at the time of my death be due to me, particularly, 


3 Geo. 2. Strong, 


| my faid wife may þ 


} 
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eſtate of Rrichard late earl. of Bellamont; and the fink of © 
t200 7, due to me-by my ſon Henry Mervyn; and a debt. 
of 1000/. .or_ 1200/7. due to, me by H 4 Mervyn. and . 
allo all arrears of rents which are or ſhall become due un- . 
to. me, to the payment and diſcharge.of ſuch ſums of mo+ _ 
| ney as ſhall be due by me, to any, perſon or perſons, at _ 
the time of my death; and to the intent that all my debts . 
may. be honeſtly and truly paid and diſcharged.,  * 
1 do hereby give and deviſe to my faid dear wife Oltvia. 
and her heirs, all that and thoſe the town lands and tene-. 
ments, &c, Wc, ſpecifying. them by. their particular 
denominations ; all which lands and tenements are fituate 
lying and being in the-county of Tyrone; as alſo the town 
and lands of, &. all which laſt mentioned Jands are ſituate 


n-; and. 
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| lying and being in the barony of. Dunleak and county of 


Ateath; and alſo all other the lands, tenements, and here=: 
ditaments in the ſaid counties of Tyrone and Meath, or 
either of them, whereof I am ſciſed in. fee-fimple, or of. 
which any other perſon is ſeiſed in truſt for me z together 
with their and every, of their applrtenances,; to the uſe. 


| intent and purpoſe that my faid dear wife ſhall take and; 


receive out of the ſaid lands, as an addition to her Joins! 
ture, one annuity or yearly. rent-charge of 1c0 /. per 
annum, during her natural life, .. to her own proper uſe 
and benefit : and to this farther, uſe and purpoſe, that 
by fale of ſuch of the laid lands hereby. 
to her deviſed, raiſh ſo much money as may be ſuſficieng 
to pay off aid diſcharge ſuch of the ſaid debts, as ſhall 
not be paid off and diſcharged out of my perſonal eſtate, 
And as to ſo much part of the ſaid. lands and tenements 
as ſhall remain unſold, to the uſe following, ſubjeCt ne- 
vertheleſs to the payment of the faid fum of 1001. per 
annum to my ſaid dear. wife during her 'naturil life, vis. 
to the uſe of my ſon Audley Mervyn, for and during his 
natural life z and from and after his death, to the uſe of. 
his firſt and every other ſon and ſons ſeverally and ſuc- 
ceſhvely, and to the heirs male of their ſeveral and re- 
ſpeCtive bodies; and for want of ſuch iſſue, to the uſe 
of my ſon Theophi/ts, for and during his natural life ; _ 
and from and after his death, to the uſe of his firſt an 
every other ſon and ſons ſfeverally and ſucceſlively, and 
the heirs male of their ſeveral and reſpeQtive bodjes ; ard 
for want of ſuch iſſue, to the uſe of my ſon Henry, for 
and during his natural life ; and from and after bis death; 
to the uſe of his firſt and'every other fon” and, ſons feve- 
rally and ſucceſſively, and the heirs mile of their fevefst 
and reſpeCtive bodies, and for want'of ſuch iNue," to the 
uſe of each and every of my daughters and the heirs 6f 
their ſeveral bodies, as tenants in common, and*mor'as 
joint tenants; and for want of ſuch iſſue, to* Wieroyn 
Archdall and Heury Carey, my nephews, and their htirs; 
And ir 1s my farther will and intention, *and 1 06 
hereby devife, that if it ſhall ſo happen, that Ang 
Henry and Audley ſhall both of them die  withour "iffug 
male, in the life-time of my fon Fames, whereby the 
eſtate ſettled upon my ſon Henry, upon his marriage; 
ſhall deſcend, come or remain unto my faid fon Fumez 
that then and in ſuch caſe, my faid. ſon James hall 360 
take any intereſt or eſtate in the lands" and'tenetnhis 
herein before deviſed unto him ; but: that the ſane ſhalt 
remain and go over to my ſon Theophilus, according'ts 
ſuch intereſt and eſtate as is herein before to him deyt el 
for want of iſſue male of my ſaid fon Fames, WW 
And I will and deviſe that my executrix ſhall have full 
power and authority, by her !aſt will and teſtament 'in 
writing, to charge or incumber all or 'any of my Rnng 
and tenements herein mentioned, with ſuch portions'an 
proviſions for all or any of my daughters,” as the ſhall 
Mink rYeſonable. DOS oo ATT EN : 
And it is my farther will and intention, that whaever 
of my ſons ſhall be ſeiſed of an eſtate.or uſe for life in the 
Gaid Jands, ſhall have power, to cofnmit waſte 3 2} alſd'tq 
ſettle a jointure on any woman he ſhall *marry,” 1n/pro- 
portion to her fortune ; and _ likewiſe to make Teafes. fop 
one, two, or.three lives, or twenty-ane yeaſts, at the high- 
ft rent'that can be had from a ſolvent tenant.” ** fl 
' And whereas, by the ſettlement made upon the mar- 
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ſettled on my ſaid ſon with the ſum of 25007, for we lcaving the ſaid Arthur Mervyn, one of the leflors of ths 
portion of my younger children ; I do hereby will and | p!aintift, his eldeit ſon and heir, | WE | 
direCt my executrix, immediately after my death to re-| 'Then the ſpecial verdiCt finds that the lefors of th 
ecive the ſaid ſum of 2500 1. for the uſe of my younger | plaintiff, before making the leaſes in the declaration mw * 
children, and to apply the intereſt thereof to their educa- | tioned, entered and were ſeifed, and then made i 
| tion and maintenance, in ſuch manner as ſhe ſhall think | ſeveral demiſes in the declaration, &c, &c, Ron 
| fit, and to diſpoſe of the ſurplus thereof in manner fol-| But whether, upon the whole matter aforeſa;q 
| lowing, that is to ſay, to my ſon Fames and Theophilus, | defendant Fames Strong be guilty of the treſpaſs, 
; and my daughters El:anor, Anne, and Fane, the ſum of |jurors know not, &c. &c, 


a, me -- 


= a ww RTE a, IRE 


» the 
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5ool, each, at ſuch time as he or ſhe ſhall marry or The court of King's Bench in 4reland gave judgment; 
attain the age of twenty-one years, which ſhall firſt | for the plaintiff in ejetment, 
happen : The whole eſtate, which depended upon the title ſet 


And in caſe any of my ſaid fons or daughters ſhall die | up by the leflors of the plainiiff, was of very great value. 
unmarried and before the age of twenty-one years, I will | The cauſe had depended a great many yeurs, and ha 
that my faid executrix ſhall divide among{t the ſurvivors | been argued a great many times in Jreland. 
of my faid ſons James and Theophilus, and my faid daugh- The court there held © That the reverſion in fee of the 
ters Eleanor, Anne, and Jane, the ſum of 500/. deſigned | lands compriſed in the ſettlement of 1717, paſſed by the 
br him or her ſo dying, in ſuch manner as ſhe fhall | will ;” and that the uſes were legal eſtates executed, ſub. 
think fitting. | ject to a charge for the payment of the teſtators ders, 

And I alſo will and devife, that in caſe my ſeveral | if any there were, and to a power in Olivia to fel] ior 
lands herein mentioned, or any of them, ſhall by virtue of | that purpoſe z, and were good at law, though deviſed af. 
this my laſt will remain and come. to my ſaid fon Henry, | ter an indefinite payment of ſuch of the teſtator's debts ag 
that my faid executrix ſhall bave power and authority to | thould not be diſcharged by his perſonal eſtate.” 
charge and incumber the. ſame with any ſum not ex- | This cafe was firit argued in Aichaelmas term }:|t, by 
ceeding the ſum of 5000 /. ſterling, for the uſe and ad- Mr. Perret ſor the plaintifF in error, and Mr. IFinn for 
vantage of ſuch of my daughters as {hall be then alive | the defendant in error ; but more fully a ſecond time, on 
and unmarried, as an additton to their portions. Tueſday laſt, the 29th of January 1760, by Mr, Kncr. 

The Jury find that the ſaid Audley the elder, at the | /zr for.the plaintiff im error, and Mr. Norton for the de. 
time of making the ſaid will, and at his death was ſeiſed | fendants in error ; the court having refuſed repeated ap= 
in fee, in poſſeſſion, of the lands deviſed by expreſs deno- | plications to put off the arguments till the next term, 
minations in his ſaid will, as in his ſaid will 3 and like-] It was argued very elaborately vpon the queſtion, © Whe- 
wiſe ſeiſed in fee, in poſſeſhon, at the ſame time, of the | ther the leflors of the plaintiff in the ejeQtment had any 
lands of Gortmore in the county of Tyrone, of about two | legal eſtate 3” the counſel for the defendants in the 
hundred acres; and that the lands in Tyrone exprefly | ejectment inlilting ** That Olzvia took the legal fee ;* 
deviſed by the faid will, including the value of Gort- | which defcended, they ſaid, to Henry the eldeit fon and 
more, were of the yearly value of 500 /. and that the | heir, and was by him conveyed to the father of the de- 
eſtate ſettled by the deed of the 22d of December 1711, | fendant in ejetment : or it the did not, ** 'Fhat the 
was in the year 1720 or 1721, of the yearly value of | deviſes thereof aſter payment of debts generally, were 
x800 7. ODE: executory and too remote.” | | 

That the ſaid Audiry Mervyn died on the 27th of Fune | This point concluded to a nonſuit at law only ; and 
1717, ſeiſed, as the Jaw requires, of the lands and pre- | to turn the plaintifls round to try another kind of re- 
miſſes compriſed in the ſaid ſettlement of the 22d of De- | medy. | 
cember 1711 ; of which, the lands and premiſſes in queſ= | T he final merits and queſtion of right depended upon 
tion are part, And upon his the faid Audley the eldzr's | the conſtruction of the will. FE 
death, his eldeſt fon and heir at law, Henry, became | It was adjourned upon the laſt argument, for want of 
Feiſed thereof as the law requires ; and being ſo ſciſed, | time to go through with it, to the Friday next ſollowing, 
he the ſaid Henry by leaſe and releaſe of 29th and 3oth of | on which day Mr. Knowler was beginning to make his 
September 1729, in conſid eration of 1500 /. paid, granted | reply : but Lord ansficld ſaid, they need not give him 
and releaſed the premiffes in queſtion to 'Fohn Strong, | the trouble of a reply. | : 
clerk, his heirs and aſſigns; which ſaid Fobn Strong en- | The queſtions are two ; viz. x{t, Whether the rever- 
tered and continued the poſſeſhon during his life. On | ſion be withia the deviſe ; and if it be, 2dly, Whether 
the gth of March 1744, Fobn Strong died ſeifed : and on | it is a good deviſe to the leffors of the plaintiff. 
his death, James Strong, his eldeſt ſon and heir, entered, | If the firft be againſt the leflors of the plaintiff, the 
and continued the quiet poſſeſhon till the xxth of June | ſecond is immaterial, Upon the kirſt we are quite clear, 
1756. | 0 that the Judgment is wrong : and therefore it is not 
Olivia Mervyn, who was wife and widow to Audley | neceifary to give any opinion upon the other. 

the father, died in the year 1720» | The points of law having been argued with a great 
= James Merwyn, ſon of Audley the elder, died in 1726, | deal of {kill and learning ; and much has been ſaid upon 
unmarcied and without iſſue. | the ſubject of them, very well worth attention : but as 

Fane Mervyn died in 1725, unmarried and without | the caſe ſtands, it is not neceſſary for us to enter into 

wTue., E | them ; and I give no fort of opinion upon them : how- 

Theophilus Mervyn died in 1736, unmarried and with- | ever, this much will I mention, for the ſake of thote 
out iflue. | | | who heard the argument ; viz. that this caſe is not like 

Lucy Harman died in 1737 ; leaving Fefley Harman, | caſes that had been cited 3 and particutarly not like that 
one of the leffors of the plaintiff, her eldeſt fon and | of Bagſhaw v. Sperver. That was not to the truſtees 


heir. | and their heirs © to the uſe of them and their heirs,” 
Mary the wife of Henry Mervyn, died in 1735, having | as Mr. Norten cited ; but to them and their heirs an 

never had iflue by the ſaid Henzy. | aſhgns, © upon truſt that they and the ſurvivors and 
Audley the younger, died in +746, unmarried and with- | ſurvivor of them ſhould, out of the rents and profits, or 

out iſſue, RR by ſale or mortgage, raiſe enough to pay all the teftater's | 


Henry the eldeſt ſon, there called Fenry the younger, | debts, &c. and after thoſe debts, &e. ſhould be paid, 
died on 'the firſt of February 1747, having never had | then to truſtees for a term of five hundred years ; then 
iTue, | | to truſtees to the uſe of his nephew Thomas Bog jhowu', 35 to 

Meruoyn Archdall, in the will mentioned, died in |one moiety for life without impeachment of waite; 
3727+ remainders to truſtees, by name, to preſerve contingent 

terry Carey ſurvived him ; and died in September | remainders ; remainder to the heirs of the body of Thee 
I756. mas, in ſtrict ſettlement ; remainder to Berjamin Beg* 
Hugh Mervyn, fon of Audley Mervyn, died in 1727 ; | ſhaw for life; then to truſtees to preſerve contingent af 
EG mainders 3 
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- mainders ; and after the deceaſe of Benjamin, then to the | ties of Tyrone and Meath, or either of them; whereet f 

| heirs of his body lawfully begotten,” Great debts were | am. ſeiſed in fee-ſimple, or of which any other perſon is 
due from. the teftator : and money was raiſed to pay | ſeiſed in truſt for me ; together with their, and ever 
them | ] ; of their appurtenances ;” if unreſtrained and anqualifie 

- Thomas Bagſhaw died without ifſue : and Benjamin |by other words, would carry all the teſtator's eſtate in 
entered and ſuppoſed himfelf tenant in tail in pofſeſhon ; | poſſeſſion, reverſion or remainder. © © 

and being ſo in pofleſſion,” the ſaid Benjamin Bagſhaw | 


min | But theſe general words may, by other words and ex- 
ſuffered a common recovery ; and then deviſed it to his [preſſions in the will, be reſtrained to any or either of 


wife. | theſe: and it is the fame thing, whether it be di- 
A bill was brought by the wife, claiming under the | rely expreſſed, or clearly and plainly to be colleQed 
recovery, to carry the truſts into execution ; and'for a|from the will. , dara 
conveyance in fee: and there was a decree at the Roll | Now here are plain expreſſions in this will, which are 
to carry them into execution accordingly.” fully ſuſficient to ſhew, that the teſtator did not intend 
The litigation was between the remainder man and |to deviſe the reverſion of this ſettled eſtate, One.in= 
the deviſee of Benjamin : and the queſtion was, * Whes- | ſtance is, the clauſe © That if Henry and Audley ſhould 
' ther Benjamin Bagſhaw was tenznt for life, or in tail,” | both of them die without iſſue male in the life-time of 
and the Maſter of the Ro/is took it to be an eſtate tail in | Fames, then Fames ſhould not take any intereſt or eſtate 
Benjamin Bagſhaw. The plaintiff claimed under the |1in the lands and tenements therein before deviſed to 
common recovery ſuffered by Benjamin : the defendants | him 3 but that the ſame ſhould remain and go over to 
under the will of Benjamin A/hton, the original deviſor. | Theophilus,” (4 DIR 11 | WY 


Neither party doubted of its being a truſt; the diſpute Every part of this c 


"9p A lauſe is inconſiſtent with pay ops 
was about the eſtate deviſed to Benjamin Bagſhaw ; | poſition, that he meant to deviſe the reverſion of the 


«« Whether it was for life, or in tail.” lands in ſettlement. And there is another clauſe which 
But my Lord Chancellor ſtarted a doubt, © Whether | manifeſts the ſame intention : * that all or any of bis 
the deviſe to Benjamin Bagſhaw was a truſt ; or whether |lands ſhould by virtue of his will remain and come to 
it was a uſe executed.” And if it had come out to have | his ſon Henry, that then his executrix ſhould have power 
been a uſe executed, then the authority in the caſe of | and authority to charge and incumber the ſame with any 
Coulſon v. Coulſon, and the certificate given by this court | ſum not exceeding the ſum of 5000 1.” So that he ſup- 
in that caſe, would have ſtood in the way; and he] poſed every thing mentioned in, and deviſed by his will 
would have ſent it back to be conſidered by this court. | might come to Henry, But the reverſion of the ſettled 
But if it was a truſt, then it fell under different conli-| eſtate after the death of Henry, never could come to 
derations. | | | Henry. From whence it follows, that the teſtator did 
There the truſtees and their heirs and the ſurvivor of | not intend this reverſion to be included in his will. 43 
them were directed to do three things : and what they] And there are powers given by this will, © Which 
were to do, was of ſuch a nature, that they muſt ne-|ever of his ſons ſhould be ſeiſed of an eſtate or uſe for 
ceflarily have a deſcendible eſtate in them, to anſwer the | life in the ſaid lands, to commit waſte, to ſettle join- 
ends of the truſt. But there aroſe a deciſive dilemma ; | tures, and to make leaſes :*” Which powers are, in their 
which put an end to its being a queſtion. 'The plaintiff | nature, applicable to poſſeſſions, and not to reverſions, and 
claimed under the common recovery. But the teſtator's | are referred, by the expreſs words of the will, viz: * in 
debts were not paid at the time of ſuffering it, It was] the faid lands,” to lards only, as what he meant to de= 
urged on behalf of the plaintiff, © That Benjamin Bag -| viſe. And they could never take effect at all in Henry, 
ſhaw took by executory deviſe after the debts ſhould be | who was one of his ſons; for he had them before, 
paid : and that there was no danger of a perpetuity.” | and did not want any authority to exerciſe them. 
But it was allowed that there was a legal eſtate in the] Tf Henry had had no ifſue male by his firſt wife 74ary 
truſtees, till the debts were paid, | Titchburn ; and had had ifſue male by a ſecond wife z 
Now, if the legal cſtate had not taken effeCt in poſ-| the fon by the ſecond wife could never | have taken any 
ſeſſion in Benjamin Bagſhaw, then there was no good te-| thing ; though he would have been grandſon of the teſta- 
nant to the pracipe. But if it was an equitable eſtate, | tor, by his eldeſt ſon, and heir of the family ; ſo that the 
then an equitable tenant to the precipe would have done. | heir of the family would have ſtood totally difinherited: = 
Therefore they were obliged to maintain it to be a truſt :| And yet the reaſon why Henry and his ifſue were by 
tor if they had inſiſted on the authority of Cou/ſorn v; Coul- | this will poſtponed to the younger brothers, appears 
ſon, there the recovery was a bad one. plainly to be, «becauſe they were much better provided 

\ So that the caſe of Bag/baw and Spencer was not | for.” And the teſtator underſtood and ſuppoſed that the 
applicable to the preſent caſe now before us. lands were ſo ſettled, that all the iſſue male of Henry, 

_ I thought it not improper to ſay thus much, as to the | ſhould have the eſtate in their turns. ER... 4h, 
cafes that have been cited :: but I give no ſort of opiniou | Suppoſe Henry and 4udley the younger both dead with- 
upon the preſentcaſe as to this point, It might be worth | out iſſue male ; then James muſt, upon the conſtruQion 
conſidering too, © Whether this be not a double contin- | of the reverſion's paſſing by the will, forfeit every thin 
gency 3” viz. © If there thould be debts, then, my wife | not only the lands ſettled, but alſo the lands: Jeviſed : 
to have the eſtare for payment of them: if no debts, |and ſo would not have a farthing 3 but the whole eſtate 
then, thoſe. in remainder to take.” However, here it| muſt go over, and paſs by him ; for the reverſion of the 
does not appear that there were any debts. | ſettled land being in ſuch caſe fallen in, by the death of 

As to the nice points of law, and the form of the re-| Henry, without iſſue of his firſt marriage, the whole ſet- 
medy— It is not neceiſary to give any,opinion, if the | tled eſtate might go over to Theophilus under ſuch a con- 
Plaintiff has no fundamental right to recover. ſtruCtion of the will, and by the expreſs words of it, he 
Now, as to the fundamental cight of the plaintiff, the | could take no intereſt in and of the reſt. OR Lbs 
caſe is ſhortly this :>— If the queſtion had ariſen between the iſſue male of 
His lordſhip then ſummarily ſtated the faCts found by { Henry, which he might have happened to have by a ſes. 
the ſpecial verdict, and particularly the ſettlement in De- | cond wife ; it could not poſſibly be imagined to have been 
cember 1711 ; the circumſtances of the family ; the will ; | intended by the teſtator, that in ſuch a caſe, Henry's ſons 
and the general clauſe on which the queſtion ariſes ; and | by a ſecond wife ſhould be totally diſinherited ? And yet 
then proceeded, to the effect following. they muſt have been ſo, if the reverſion of the Titled 
The queſtion is, ©* Whether by this ſweeping reſi- | eſtate paſſed by this deviſe, LY ? TIEY, 
duary clauſe, the teſtator intended to deviſe the reverſion | If Audlcy had died without ifſue male, whilſt there 
of the eſtate ſertled on the marciage of the eldeſt ſon | were ſons or male deſcendants of Henry by a ſecond 
Henry with ary Titchburn, by the ſettlement of De- marriage, in being ; can it be imagined that the teſlator 
cember 1111.” | Zoo | | | ever intended that James: and his iſſue male ſhould take 
The generality of the expreſſion, © And alſo all other | the ſettled eftate, in excluſion of the oldeſt branch of the 
the lands, tenements ard hereditaments in the faid coun» | family? And yet he would have done fo, after Henry's 


4 death 
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death without iſſue of his firſt marriage, if the reverſion 
of it paſſed by the will. 

- Or if there had been no ifſue at all of either Henry or 
Yudley ; can it be imagined that he intended to diſinberit 
Fames ? AAR Oe TY | | | 

It is plain that' the teſtator did not intend to deviſe the 
reverſion of the lands 'compriſed in the ſettlement made 


- upon the marriage of 'Henry. Probably, be himſelf, or 


the perſon who drew'his will, did not imagine that he 
had any intereſt in or power over thoſe ſettled lands, But 
it is plain, at kaft, that he meant, and had then in con- 


templation, only the lands whereof he was ſeifed in fee. 


in poſſeſhon. | 

He deſcribed ſeveral lands nominatim; and others, as 
well as he then could : but as he could not be minute and 
particular in ſuch deſcription, it was thought proper to 
add general words. The lands he meant to deviſe, were 
either in the county of Tyrone or of Aſcath ; bur, it being 
then uncertain to him, in which county they lay, he 
favs, **in'them or either of them :” but ſtill, the whole 
deſcription is local; and a locality is tied up to lands: 


_ the former part of the deviſe ſpecifies them particularly 
by name; and the general ſweeping words are only de-. 
Fcriptive of lands : ** All other the lands, tenements, and 


hereditaments in the ſaid counties &c.” If it had been 


intended to have carried eſtates, the drawer of the will | 
would have added, ** And all his eſtates whereof he or | 


any perſon in truſt for him, were ſeiſed in fee, in poſ- 
ſeſhon, remainder, or reverſion ;” that is he would have 


- thrown in a ſweeping clauſe to carry eſtates 1n the lands, 


as well as the lands themſelves. 

An annuity is given to Ol:via, payable out of the ſaid 
Tfands deviſed : and there are powers given to whichever 
of his ſons ſhould be ſeiſed of an eſtate or uſe for life in 
the ſaid lands, to commit waſte, ſettle jointures, and 
make leaſes ; which powers, as [ before obſerved, zre 
applicable to poſſeſſions only. _ 

But theſe minute and critical obſervations ſerve. only 
to weaken the argument : ſince there are, in this will, 
ſufficient general words, which expreſly and clearly 


 {hew, that the teſtator had no intention to include the re- 


verſion of the ſettled eſtate in his will, as much as 1f he 
had uſed particular words and expreſſions to declare it 
diceAly and explicitly. _ 

In the caſe of Coryton v. Hellier, the teſtator omitted 
to add the words ** if he ſhall ſo long live,” to the eſtate 


which he gave to his ſon for ninty-nine years: and yet 


the Lord. Hardwicke conſtrued it, that it, muſt mean not 


| an abſolute term of ninty-nine years, but an eſtate for 
- ninty-nine years qualified by that reſtriction, * 1f he 


ſhould ſo long live;” becauſe it ſo appeared upon the | 


face of theggi!! conſidered in all its parts and taken all 
together. | 


But this cafe is ſtronger; becauſe it appears clearly | 
upon the very words of the whole will taken together, 


that there can be no doubt of the teſtator's intention 
<< 'That the reverſion of the ſettled eſtate ſhould not be 
included in it; butonly the lands which he had in pol- 
ſeſhon.” And this makes an end of the queſtion, upon 
the fundamenta! merits of the caſe. 


Mr, Juſtice Deniſon, having. been abſent during the 


argument, declined giving an opinion ; but ſeemed ſa- 


tisfied with what Lord 1Jansfield had ſaid. 
Mr. Juſtice Fs/ter ſaid he had made ſome obſervations 


; upon the will ; but Lord /Jansfie!d had gone through it 


4 


fo fully, that he needed only to declare his intire concur- 


rence in the ſame opinion. 
_. Mr. Juſtice 7/ilmet allo entirely concurred ;. and won- 


dered how any one could entertain any doubt about it, it 
being as clear, he ſaid, upon the whole tenor and com- 


plexion of the will, as the ſtrongeſt expreſs negative 


clauſe could have made it. Per. Cur. Judgment re- 


verſed, 

-._-A writ of error was: brought into the houſe of Lords : 

and their Lordſhips confined the counſel, to ſpeak to 

.. the conſtruction of. the will, firſt. After hearing that 
queſtion argued, their Lordſhips aſked'the opinion of the 


| 


20-4. 
Judges ; who were all unanimous, That the revs, 
wh not 4g 4 ag 1 and thereupon, their Lorg.. 
1ps, on tne 7tno ay I 760, unanim ; mn 
the judgment ot the reverſal. woly  allrmed 
As neither the court of King's Bench, nor th , 
af Lords took into conſideration the Done * Yi owls 
which the lefors of the plaintiff, © having or not having 
a good legal eſtate” depended, it would have been tq » 
purpoſe to report the reaſonings uſed at the bar u - 
thole on... | bn » Upon 
Note. By the court's having refuſed to ad; 
argument of this verdict, the final Judgment, $41 - 
Houſe of Lords was obtained ſo ſoon: and a cat. 
which held a great many years in Jreland, went throy © 
the court of King's Bench and the Houſe of Lorgs : 
within the ſpace of about fix months. - 

From Bur, Rep. 110——1113. Mich. 1 Ges, 
ex dimiſſ. Long. v. Laming. 

'This was a ſpecial caſe which aroſe upon an «ejcQ 
brought upon gavel-kind lands in Kent, tried hokone Lad 
' Mansfield at Nift prius.. | | 

'The ejectment was brought by the heir at law of ons 
Martin Long, for an undivided fourth part of one met. 
ſuage, &c. in th pariſh of St. John Baptiſt, in the ile 


Cod 


here, 


3 De, 


of Thanet in Kent. 


Special caſe ſlated for the opinion of coury. 

Martin Long, being leiſed in tee, &c. made his wilt 
&c. and thereby deviſed thus—*+ I give and deviſe Se 
equal undivided fourth part, &c. unto my nephew Mar- | 
tin Read, and to the heirs of his body lawfully to be be- 
gotten, as well ſemales as males, and to their heirs ay4 
aſſigns for ever, to be divided equally, ſhare and ſhare 
alike, as tenants in common, and not as joint tenants 
Alſo I give and deviſe one other equal undivided fourth 
part, &c, unto my niece in law Grace Read, widow cf 
my late nephew Edward Read, deceaſed, and to the heirs 
of her body lawſully begotten, as well males as ſemales; 
and to their heirs and aſſigns for ever, to be divided 
equally ſhare and ſhare alike, as tenants in common, and 
not as joint tenants. Alfo I give and devile one other 
equal undivided fourth part, &c. unto my niece Anne 


| now wiſe cf Z/Uliam Corniſh, and the heirs of her body 


lawfully begotten, or to be begotten, as well ſemales as 
males, and to their heirs and alligns for ever, to be 6 
vided equally, ſhare and ſhare alike, as tenants in com- 
mon, and not as joint tenants. Alſo I give and devit 
one other equal undivided fourth part, &c, unto my niece 
Sarah, now wiſe of S. Foper ; and to the heirs males - 
and females of her body lawſully begotten, or to be be- 
gotten, to be divided as before, and to their heirs and 
aſſigns for ever.” = 

There were likewiſe in the will, other deviſes of other 
eſtates; viz. © I give and deviſe unto my nephew 7. 
Tickner, his heirs and aſſigns for ever, all that, &c, &c, 
& oive and deviſe my farm, &c, unto my filter Ca- 
therine, wife of I/lliam Abbot, and to her allgns for ard | 
during the term of her natural life ; and: ſrom and after 
her deceaſe, I give the fame to my nephew her fon 1//- 
liam Abvot, and the heirs of his body lawfully begottens 
for ever: and for want of ſuch due, I give and deviſe 
the ſame to the right heirs of me,. for ever. | 

« And as concerning my mefſuages, &c. I ocive and 
deviſe the ſame to Elizabeth Long, her heirs and allies 
for ever,” . - | 

* And as concerning, &c. I give and deviſe the ſame to 
my fiſter Sarah Tailor and her alligns, during her natural 
life, provided ſhe keep the ſame in repair: and fron 
and aſter her deceaſe, I pive the ſame to my fitter £1iz 
Long, her heirs and aſſigns ſor ever,” : | 

« Alfo I give and bequeath to my niece Sarch, now 
wife of IVilliam Long, and to the heirs of her body, the 
lum of 150 /. of like moncy to be divided between them 
equally,” wh | 

The teſtator lived two years after making this wilt: 
he died in Hay 1751, | h 0 | 
At the time of making the ſaid will, the teftator's faid 

titcce 
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niece Anne Corniſh, wife of Thomas Corniſh,” had two 
daughters (by her ſaid huſband) then living ; - v1z. Eliza- 
beth and Anne, ky SR | 


Anne Corniſh, the teſtator's niece, died after the time of 
making the will; but in the life-time of the teſtator : 
.and two daughters, Elizabeth and Anne, ſurviving both 
their ſaid mother, and alfo the teſtator Mari Long, 

The whole premiſes are gavel-kind. | 

The queſtion ſubmitted to the court is, ** Whether by 
the death of Anne Corniſh (the mother) in the life-time of 
the teſtator, the deviſe, as to her own part, was void or 
lapſed : or whether the ſaid one fourth, part deviſed as 
above, or any, or what part thereof, on the teſtator's 
death, deſcended to the leſſor of the plaintiff, as heir at 
law to the teſtator.— 

Lord Mansfield—The words are—* To my niece A. 
C. and to the heirs of her body lawfully begotten, or to 
be begotten, as well females as males, and to their heirs 
and aſſigns for ever ; to be divided equally, ſhare and 
ſhare alike, as tenants in common, and not as joint- te- 
nants.” i CT bf | 

The queſtion is, © Whether it be contrary to the 
rules of law, to underſtand, in this caſe, heirs of the 
body of . C. as a deſcription of children :”” for that 
ſuch was the intention of the teſtator, there can be little 
doubt. | | 
| It is to be lamented, that queſtions of this kind have 
occaſioned ſo much litigation and expence. 'The bet 

way to ſettle them is, to reduce the matter, if poſſible, 
to ſome certain rules, | 

It is clear, that where an eſtate is given to the an-' 
ceſtor ** and his heirs” (either general or ſpecial) the term 
denotes the quantity of the eſtate which the anceſtor 
takes, viz, either fee-ſimple, or fee-tail. _ 

It is clear too, that a perſon to take as a purchaſer, 
may be deſcribed frbm every courſe of deſcent ; as heir 
at law, heir in Borough Engliſh, heir or heir male of the 
body. | 
Sy By an ancient maxim of law, although the eſtate be 
limited to the anceſtor, expreſly © for life, and after 
\ his death to his heirs, (general or ſpecial) the heir ſhall 
take by deſcent, and the fee ſhall veſt in the anceſtor.” 

- This maxim was originally introduced in favour.of the 
Lord, to prevent his being deprived of the fruits of the 
tenure ; and likewiſe for the fake of ſpectalty-creditors. 

'The anceſtor, had the limitation been conſtrued a con- 
tingent remainder, might have deſtroyed it for his own 
benefit. If he did not deſtroy it, the Lord would have 
| loſt the fruits of the tenure, and the ſpecialty-creditors, 
' their debts. Therefore the law ſaid, <©* Be the intent- 
tion as it may, where an eſtate is given to the anceſtor 
and his heirs, the fee ſhall veſt in him.” | 

The reaſon of this maxim has long ceaſed ; becauſe 
tenures are now aboliſhed, and contingent remainders 
may be preſerved from being defeated before they come 
in efſe : yet, having become a rule of property, it is 
adhered to in all caſes literally within it, although the 
reaſon has ceaſed. But where there are circumſtances 
which take the caſe out of the letter of this rule, it is de- 
| parted from, in favour of intention ; becauſe the reaſon 
of the rule has ceaſed. : : 

In the caſe of King v. Melling (i Vent. 231.) A caſe 
was cited by Lord Ch. J. Hale, where a man deviſed 
© to his eldeſt fon for life, & non aliter ; and after his 
deceaſe, to the ſons of his body.” It was holden to be 
but an eſtate for life, by reaſon of the words ** && non 
aliter.” Yet the © non aliter” was implied, if it had 
not been expreſſed ; but it ſhewed the clear intention of 
the teſtator ; and the conſtruction was made fo as to ef- 
feCtuate that intention. | | 

And in a late caſe of Backhouſe v. Wells, M7. and H. 
12 Ann, where the deviſe was * to 7. B. for his life on- 

ly, without impeachment of waſte ; and from and: aſter 
his death, then to the iſſue male of his body lawfully to be 
begotten ; with remainder to the heirs males of the body 
of that iſſue ;” the whole court were of opinion, that 
the deviſee was, by that deviſe made tenant for life, with 


remainder to the iſſue in tail, They held, that the words 
Vor., IL, N® 138, | 


% 
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« for life only,” clearly and expreſly ſhewed the inten. 
tion of the teſtator ; and thereby took the caſe out of the 
general rule, and turned the words, commonly uſed as 
words of limitation, into words of purchaſe, , 
Indeed ſuch conſtruction as this cannot be. made, but 
in caſes where it is agreaable to the clear intention of the 
teſtator, that this ſhould be the conſtruction. For though 
the deviſe be ** for life only,” yet if the intention of the 
teſtator ſhould appear, upon: the whole will taken to- 
gether, to be manifeſtly otherwiſe ; it ſhall, in ſuch caſe, 
be conſtrued an eſtate tail ; as in the caſe of Robinſon. v. 
Rebinſon, M. 1756, 30 Geo. 2. By Re + 

In the caſe of Li/le v. Graz, Sir Thee Fones 114. 2. 
Lev. 223. Pollax. 582, Raym. 278, 302, 315.) which 
was upon a deed, the words *© heirs male 'of the body,” 
were, by the neceſſary conſtruQtion ariſing fromthe con- 
text, turned into words of. purchaſe, Obit ons: 

In the caſe of Allgord v. Withers, (in Chon. on 4. Fuly, 
1735,) where one {/aac A{lggod had by deed conveyed his 
freehold land to truſtees anditheir heirs,, and his-leaſehold 
to truſtees and their. executors, upon truſt that- they 
ſhould apply the rents and. the !benhit- of redemption;-to 
the plaintiff Hannah [/ithers for life 3 and after her death 
'0 the heirs of the body of the ſaid ZTannahb H/ithers. and 
1jaac Aligiod (fince deceaſed), and of Honnah Glaſs and 
Mary Alizoaz, their heirs, executors and aſſigns, during 
the continuance of the: eftate-in the premiſſes-3- the queſ- 
tion was, Whether Hannah I/ithers took for life, or in 
tail ? and Lord Talbot held ** that ſhe-took an eſtate for 
life 3 and that the heirs took as purchaſers.” 

In the. caſe of Bagſhaw v. Spencer, all the caſes upon 
that ſubject were ranlacked and thoroughly  confidered : 


jand Lord Hardwicke held, © That heirs of the: body, 
(aſter an eſtate for life to the father) ſhould be conſtrued 


words of purchaſe.” we | FINtEre. 
To take off the authority of deciſions in Chancery, it 

was contended at the bar, ** TT hat as to this point, there 

Pri a diſtinction between a truſt and a legal eſtate ; and 


that even in Chancery, there was a diſtinftion upon this 


point, between what they call a truſt executed, and a 
truſt executory.” 41 rn 0 F4 ar 
It is true, theſe diſtinftions are to be met with, and 
have often been mentioned ; but there does: not ſeem to 
be much ſolidity in either. | haow B03 bbs of 


\ 


a conveyance. And the parties have a right to apply to 
a court of equity for ſuch a conveyance. olds - 1 


In Bagſhaw and Spencer, the truſt was executed in the 


ſenſe of the diſtinEtion, and as contraſted with a'truſt 
CXCecutory. | | 2113-30 9368 
There ſeems to be as little ground, in reſpeQ to" this 
point, for the other diſtinction between a truſt and a le- 
gal eſtate. 3 C7 


A court of equity 1s as much bound by poſitive'rules 


and general maxims concerning property (though the - 


reaſon of them may now have ceaſed ) as' a court of 
law is. | Gorey 


W hatever is ſufficient, upon deviſe, to make an'ex- 


ception out of the rule, holds in the caſe of a legal eſtate, 
as well as in the caſe of a truſt. If the intention of the 
teſtator be contrary to the rules of law, it can! no more 
take place in a court of equity, than in a court of law : 
if the intention be illegal, it is equally void in both. A 
court of equity cannot ſupport an intention ia the teſta- 
tor, to create a perpetuity, or to limita fee upon'a fee, 
or to make a chattel deſcend to heirs, or land to execu- 
tors. On the other: hand, if the | intention be nor con- 
trary to law, a court of common law is as much: bound 
to conſtrue and effeQuate the will according to that in- 
tention of the teſtator, as a court of equity can be. - Up- 
on the very point now in queſtion, the determinations 
have been agreeable to this reaſoning, © Therefore where 
the truſt of a real eſtate was deviſed .* to, for life, '#nd 


after his death to the heirs of his body,” Lord' Hardwicke 
| decreed a conveyance. to {. in tail; although the eſtate 


deviſed to A. exprefly © for life,” left no room to doubt 
of the teſtator's intention : but the rule of law faid, 


« the heir of the body ſhould take by deſcent, and not by 
«OP. puf- 


All truſts are executory : they are to be executed by 
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purchaſe ;” and he thought, the rule bound a truſt, as 
well as a legal eſtate. Garth againſt Baldwin," in- Chan.) 
18 uly, 17 35» q | o p41 off 1 
| here there are circumſtances which take a caſe out of 
the rule, the exception holds upon a legal eſtate, as. much 
as Update: lov 

The caſe of Liſle v.. Gray was a legal eſtate, upon a 
deed ; . and the judgment was affirmed (though, by. taiſ- 
take, it is ſaid in Sir "Thomas Jones to have been-'re- 
V5 OI | wk 

| Sir Foſeph Fekylls decree in Papillon and Voyce, was 
upon a legal eſtate ; and Lord King, after conſidering, 
did not differ from him ; but reverſed the decree, ex- 
preſly upon a new point, upon the diſcovery of articles 


in 1697. 


Some of the other caſes I have mentiond, were like- 
wiſe upon legal eſtates. | 

It is true, Lord Hardwicke, in Bagſhaw and Spencer, 
Jaid hold of this diſtinCtion, to avoid expreſly over-ruling 
the certificate in Coulſon and Coulfon, But he certainly 
did not agree in opinion with that certificate, In ſpeak- 
ing of it; when he delivered his judgment in Bag/haww and 
Spencer, he expreſſed himſelf thus— ** If that caſe be 
Jaw 3”? and one of the laſt things he did in the court of 
Chancery was, to ſend a like caſe to this court for their 
opinion ; and he told me, ** he did it, to have Coulſon 
and Coulſon reconfidered.” Wo | 

It appears therefore from all that I have been ſaying, 
that there is no ſuch fixed invariable rule as has been 


Tuppoſed, ** 'That words of limitation ſhall never in any 
| Caſe be conſtrued as words of purchaſe.” + 


And the preſent caſe is the ſtrongeſt that I can form 
any imagination of, to juſtify a conſtruEtion, ** 'That the 
heirs of the body of Anne Corniſh ſhall here take as pur- 
Chaſers.” The deviſe cannot take effect at all, but muſt 
be abſolutely void, unleſs the heirs of her body take as 
purchaſers. gd i 

It muſt be obſerved, that the lands deviſed by this will 
are gavel-kind ; the teltator had nephews and nieces, 
and great nephews and great nieces ; and he provides for 
them, by four diſtin clauſes in his will, according to the 
four diſtinCt ſtocks. | 

It is agreed, that where words of limitation are grafted 
upon the word * heir” in the ſingular number, ſuch 
heir ſhall take by purchaſe. 'This is ſettled in Archer”s 


Caſe, (1 Co. Rep. 66.) and was admitted in the cafe of 


Dubber, on the demiſe of Trellope v. Trollope, P, 8. Gee. 
2. B. R. (though that caſe was diſtinguſhed from Archers 


Caſe, by having no words of limitation ſupperaded to the 


words *© firſt heir male.”) The diſtinction is, that 
where it appears to be the intention of the teſtator, that 
there ſhould be a ſucceſhon in tail, it would totally de- 
feat that intention, if all were to veſt in the firſt fon. 
But where it does not appear that the teſtator intended 
a ſucceſſion in tail, there indeed the uſing the word 
& heir” in the ſingular number, may be a circumſtance 
of greater weight. | 

Now the term © heirs,” (in the plural,) in the caſe 
of gavel-kind lands, anſwers to the term ** heir” (in 
the ſingular) in the common caſe of lands which are not 
gavel-kind ; for the word © heir” (in the ſingular) 
would not ſerve for gavel-kind lands; but mult be 
« heirs” (in the plural.) 


Therefore all the arguments and reaſonings that are 


applicable to the word * heir” (in the fingular) in the 
common caſe of lands not being gavel-kind, hold with 
equal ſtrenyth and propriety, ,when applied to the 
plural termination * heirs,” when the lands are gavel- 
kind. | | 

And it is manifeſt that the. teſtator does not here mean, 
that this cne fourth ſhould go in a courſe of deſcent in 
gavel-kind ; for he gives it to the heirs of her body, as 
well females as males ; and mentions females, not only 
expreſly and particularly, but even prior to males. 
Therefore they cannot take otherwiſe than as purchaſers. 
It would be a void deviſe, if the words were to be con- 
ſ{trued as words of jimitation. For he breaks the gavel- 
kind deſcent, by giving it to females as well as males. 
It cannot deſcend to females as well as males, by the 


|rules of gavel-kind. And yet he ſeems to] 
| ſtreſs upon the word © females.” He adds. | 
»: | 01 their heirs and aſſigns for ever, to be divided equally 


0 lay the ſame 
IKewiſe, *ang 


| thore' and ſhare alike” - nay,” he goes' farther— 
| tenants'in common, | andnot'asJoint-&hants,” But thi; 

could\not2be, if they were t&'take inthe courſe of 2. 
vel-kind:deſcent ; 'for' in" ſuch cafe,” they muſt take il 
coparceners; WH, oy beta ? 

'The teſtator's diſpoſition of one of 'the'proyortio 
his eſtate ſhews his : itelieron as to the He Prop vicky Aa 
deviſe of 'the one fourth to the widow of? his deceaſed 
nephew Edward Read, and to the heirs of Her body, te, 
which can receive no other conſtruQtion, but that the(s 
heirs of the body muſt take as purchaſers. For though 
this nephew was dead, yet he uſes the very ſame words 
in this deviſe as in the reſt : but he could not mean that 
his nephew's widow ſhould take an eſtate-tail in that 
whole one fourth, or a joint-fee with her children Many 
part of it, "Therefore the neceſſary conftruQtion of thi; 
deviſe is a ſtrong argument of his intention and meaniug 
as to the reſt. | | 

As to Anne Corniſh's taking a fee jointly with her two 
daughters, in thirds, as tenants in common ; there can 
be no ground for ſuch a conſtruftion. For it is clearly 
the teſtator's intention, that the heirs of Anne Cornij?; 
body ſhould not take till after her death ; and as the 
deviſe to her has no words of limitation added to it, it is 
of courſe added to her for her life ; and what the woyld 
have taken, if ſhe had ſurvived the teſtator, would hare 
been an eſtate for life. | | 

Upon the whole, as no man can doubt of this teſta. 
tor's intentionz and as this is the only method of ef. 
fectuating it ; and as there is' no rule of Jaw that pre. 
vents heir: taking as purchaſers, where the intention of 
the teitator requires | ten they ſhould doſo; I am of 
opinion that judgmem ought to be given for the deten- 
dant. | | 

Mr. Juſtice Denniſon concurred with his Lordſhip in 
opinion, © That courts of law (as well as courts of 
equity) will always conſtrue. wills agreeable to the inten- 
tion of the teſtator, if ſuch intention be not contrary to, | 
| and inconſiſtent with, the rules of law.” And he ſhewed 
that the intention of the teſtator, in the preſent caſe, 
muſt have been, ©* That the heirs of the body of his 
niece Anne Corniſh ſhould take as purchaſers ;” making 
the like obſervations as his Lordſhip had done, upon the 
lands being gavel-kind, and their being deviſed to heirs 
female as well as male. | | 

And he held, that it is not diſagreeable to, or incon- 
ſtent with, the rules at law, that © heirs of the body” 
ſhould in ſome cafes, be conſtrued as deffgnatia perſons : 
(a poſition not to be diſputed, ar this time, after ſo ma- 
ny concurring reſolutions.) And this cafe now before 
the court 1s one of the caſes where they muſt be fo con- 
ſtrued. Therefore the heirs of the body of 4. C. mult 
here take by purchaſe : they can take no other way. 

And there is no foundation for ſuppoſing that Frne 
Cornifh, if ſhe had ſurvived her uncle, could have taken 
any effect jointly with her daughters, as tenants in com- 
mon. Mer. Juſtice Fo/ter was abſent. Fg 

Mr. Juſtice Yi/met premiſed, that the court were ob-_ 
liged to the gentlemen who had argued this caſe at the 
bar, for declining to go into that long ſtring of calcs 
uſually cited upon this ſubject. For the principle that 
mult govern all caſes of this kind, is the intention of the. 
teſtator, provided it be not inconſiſtent with the rules of 
law. And all cafes which depend upon the intention of 
the teſtator (which is the pole-ſtar tor the direction cf 
deviſes) are beſt determined upon comparing all the parts 
of the deviſe itſelf, without looking into a multitude of 
other caſes: for each ſtands pretty much upon its own 
circumſtances; and one is no rule for another, or very 
ſeldom at leaſt, 

Here the teſtator intended, beyond all doubt, that the 
children of his nephews and nieces ſhould take the 10- 
heritance in fee-ſimple, both males and females, pr 
Capita, as tenants in common. And this is a legal 1n- 
tention. 2 | 
| Butthis intention cannot take effeCt by giving an oe 

| * . 
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51 tail of in fee to. the. firſt taker-:-- for the intention of |terni of: fve-hundred years, without” im}Þeichmnene 'cf 
the teſtator muſt, be ſubſervient to. the lawz andnat the | waſte, on truſt as after mentioned ; and then the. will 
Jaw to the intention of the, teſtator-, Now a teftatar, | goes on in theſe words : * And from and after the dcters 
be his intention what it will, .cangor make; an eſtate de-|+*-mination of the faid eftate for years, then I give and 
ſcend to males and, females all. together, nor / gavel-kind }** deviſe all my faid ymariors, lands and bereditaments, 
lands to deſcend to them as/tenants)in common. 'The| «© vhto the ſaid Edward Downes, Edward Downs the fon, 
teſlator's intention cannot, therefore, take place by giv-|* William Spencer, Baptiſt Tritt, and Rebert Charlſeworth, 
iog Fone Corneianefate tall.: ii he '© theif heirs and aſfigns; my mind being, that the ſaid 
Well then! What is to be done? Why (as my Lord| + truſtees ſhall be and ſtarid ſeiſed of the (aid prethifſes in 
Coke ſays) you are to mould the barbarous words and |** truſt to the ſeveral uſes; behoofs, intents and purpoſes 
expreſſions of the teſtator, ſo as to effeCtuate his inten- |** after declared, (that is to ſay); CSI ARRAY 
tion; if you can do ſo, without going contrary to the « As for and coficerning one moiety'or half part of 
rules of law : but you cannot do this contrary to the |** ſaid manors and land, I give and deviſe the fame to the 
rules of law. _ |  |** uſe and behoof of my nephew Thomas Bag ſhato, fon 
The queſtion, therefore, in the preſent caſe, comes to|** and heir of my ſiſter Alicia Maria deceaſed, for and 
this : © Whether it be abſoJutely neceſſary, that the|** during the term of his natural life, withdvt impeach- 
words heirs, or heirs male, or heirs of the body, muſt be, |** ment of waſte; and from and after the determination 
in all caſes, and under all circumſtances, words of li- |** of that eſtate, 'to the'/ſaid *Euward Downes; Edward 
mitation 2" 8 Mt 5 ** Downes the ſon, Witham Spenter, Baprift Pratt, and 
Now it is certain that in ſome caſes, and under fome |**:/Rebert Charleſworth, and "their heirs, for and during 
circumſtances, they may be conſtrued words of purchaſe ; |** the life of the ſaid Thomas Bagſhaw; to the intent and. 
either upon a will, or upon a deed. The-cafe of Liſle |* purpoſe to preſerve and fupport the contingent ſes and 
v. Gray was upon a deed. And thereis a caſe in Palmer. |** remainders herein after limited; but to permit the "ſaid 
3509 JWalker v. Snowe, which was likewiſe upon 2 deed : |*© Thomas Bagſhaw to receive the 'rents and profits for his 
& Edward Egerton conveyed lands by fine, to the uſe of | natural life ; and>after his deceaſe, then to the uſe and 
himſelf for life, remainder to his firft fon and the heirs | behoof of the heirs of the body of the faid 7 Þ3mas the 
male of his body begotten, &c. and ſo to his fix ſons ; | nephew lawful bepgottert ; "tid for want of ſuch ifue, 
remainder to the right beir male of the ſaid Edward |**.to my nephew \Bjamii "Bagſhaw for and during the. . 
Ezerton to be begotten after the ſaid fixth ſon, and of his |< term of his-nattral life without impeachment of waſte ; 
heirs male. This was holden a contingent -eſtate, and | ** and from and after the determination of that eſtate,. I 
not an <fftate tail in Edward Egerten; becauſe. it was |*©* give and deviſe the ſame unto the faid Edward Downes, 
limited to particular perſons.” They are not to be con- |** Edward Downes the ſon, Willkam Spencer, Baptiſt Tratt, 
ſtrued as words of limitation, either upon a will, or upon |** and. Robert Charleſworth, and their heirs, and for and. 
a deed, where the manifeſt intention-of the teſtator or |** during the life of the ſaid Benjamin Bgſhaw,; to the in-. 
of the parties is dechared to be, or clearly appears to be, |< tent and purpoſe to Er and ſupport the contingent. 
« that they ſhall not be ſo conſtrued.” | uſes and remainders herein after limited; but to permit 
| Now it is plain, in the preſent caſe, that the teſtator |** and ſuffer the ſaid Benjamin to receive the rents and 
did not mean to uſe the words * heirs of the body,” as |** profits thereof for and during the term of his natural ' 
words of limitation : it is as clear as if he had expreſs]y |** life ; and from and after his deceaſfe, then to the” uſe 
ſaid, © I do not intend theſe words in that ſenſe.” ** and behoof of the heirs of the body of the ſaid PBer- 
And as to Anne Cornifh's taking an equal ſhare in fee-|** zamn lawfully begotten ; and in default of ſuch ifſue, 
ſimple 1n comnion with her daughters. — That conſtruc- | ** &c. &c. &c,”? $130 5% F 26h wh Y} : 
tion can never hold : for it is moſt certaih, that the teſ-| 'Then follow the like deviſes to Charles and Ryqbprt. 
tator did not intend the diviſion into equal ſhares to be| Bag/haw for life ſucceſſively, with remainder to truſtees 
made till after Ann? Corniſhs death. | to preſerve contingent remainders, and then to the heirs. 
This ſame conſtruQtion is further confirmed by the |of their bodies, with the reverſion in fee to the teſtator's 
Tlauſe which deviſes one fourth to his niece-in-law Grace | right heirs. And as for and concerning the other moiety 
Read, the widow of his deceaſed nephew, and to the |of his ſaid lands and manors, he gave and deviſcd the. 
heirs of her body, in the ſame form of expreſhon. For |ſame to the uſe and behoof of his ſiſter Chri/2iana Spencer, 
it can never be imagined, that it was his intention to | wife of //illiam Spencer, for and during her life, without 
give her (who was only the widow of his nephew) an impeachment of waſte, with like remainder to the truſtees. 
equal ſhare of the fee-fimple and inheritance with his na- [to preſerve the contingent uſes and remainders therein 
tural relations. Per Cur. Unanimouſly, judgment for after limited ; and after her deceaſe,.then to the uſe and 
the defendant. | behoof of his nephew ohn Spencer for and during his liſe, 
| | Ye without impeachment of waſte, with like remaingers' to 
The following is Lord Hardwicke's argument in the os the ſaid truſtees, to preſerve the contingent remainders 
 tnius caſe of Bagſhaw and Spencer, ſo often mentioned in | therein after limited ; and from and after his deceafe, then 
the two preceding caſes. | [to the uſe and behoof of the heirs of the body of the faid_ 
Catherine Bagſhaw by bill of Revivor, — Plaintiff. | Fohn Spencer lawfully begotten; and in default of ſuch _ 
Willliam Spencer, Cavendiſh Neville, Eſq; | iſſue, then there follow the like deviſes to Benjamin and © 
William Wrightſon, Thomas Charleſworth, IWilliam Spencer for life ſucceſſively, with remainders to 
Rachel Fitzherbert, fehn Spencer, and | Defendants. | the truſtees to preſerve the contingent remainders, and 


Benjamin and William Spencer, infant then to the heirs of their bodies, and afterwards to the. 
ſons of /ulliam Spencer, re uſe and behoof of the firſt and every other ſon and ſons” 
on the body of the ſaid'Chri/tiana Spenier lawfully begot- _ 
ren, or to be begotten, always preferring every ſuch ſor, 
and ſons, and the heirs of their bodies refpeCtively, as F 
| they ſhall be in ſeniority of age, and priority of bicth ;* 
and Robert Charlefworth, their heirs and aſſigns ; in truſt, | and for want of ſuch iflve, t\»en to the heirs of the body -. 
that they and their heirs ſhould, in the firit place, levy | of the ſaid Chrifttana lawfully begotten ; and for want of _ 
and raife by, with, and out of the faid premiſles by the | ſuch ifſue, then to his own right heirs, © Yo 
rents, iſſues and profits, or by ſale or by mortgage there- | The teſtator declares the truſt of the before-mentioned_ 
of, or ſo much thereof as ſhould be neceſſary ſor the pay- | term of five hundred 'years, to be for the railing and. pays _ 
ment of his juſt debts and funeral expences, and pay the | ment of 200/. per annum to Chri/tianaSpenter for life, for - 
ſame and intereſt to the time of payment. And aſter | her ſeparate uſe, and likewiſe to pay” all his' piſts aod le- _ 
payment thereof, then he gave and deviſed the ſaid pre- | gacies after bequeathed ; and then he bequeaths ſeveral _ 
mifſes unto Eduard Downes, Edward Downes the ſon, | pecuniary legacies to his nephews ant truſtees, as weil | 
and Robert Charleſcworth, and the ſurvivors of them, and | ag to ſome other perſons. £2099t ON ba95:90 AVAILY 
the executors and adminiſtrators of ſuch ſurvivor for the] And then he gives and bequeaths all his goods, chat- 


tels, 


. Benjamin Aſhton, by will dated the 7th of Sept. 1725, 
deviſed all his manors and lands to Edward Downes, Ed- 
ward Downes the ſon, I/illiam Spencer, Baptiſt Pratt, 


W-.1::L 

tels, and perſonal eſtate, to be and come in aid of his 
real eſtate, and to be by his executors applied, in the 
firſt place, towards paying his debts, funeral expences, 
and legacies. a8 | 

Aſter the death of the teſtator, Thomas Bagſhaw, the 
firlt deviſee of the moiety in queſtion, died without iſſue 
in January 1730 And thereupon Benjamin Bag/haw, 
the ſecond deviſee, brought his bill againſt the truſtees, 
to have a performance of the truſts of the will ; that the 
perſonal eitate may be applied as far as it will go in exo- 
neration of the real eſtate; and that ſuch part of the 
real eſtate may be ſet apart and ſold, as would be fuſh- 
cient to pay the reſidue of the debts, | 

"This cauſe being at iſfue, a decree was made at the 
Rolls 21 November 1732, that the proper accounts ſhould 
be taken, and ſo much of the teſtator's real eſtate as, 
' together with the rents and profits received, ſhould be 
neceſlary to pay his debts and legacies, and the arrears 
of the annuity, or the whole of the faid truft eſtate, 7n 
caſe the maſter ſhould find the ſame was for the advantage of 
the partics intereſted therein, ſhould be ſold, and the debts, 
legacies, and arrears of the ſaid annuity, be paid out of 
the money ariſing by fuch ſale : and in caſe no more of 


the (aid truſt eſtate ſhould be ſold, than would raile the 


ſame, then a commiſſion of partition was direCted to iſ[- 


ſac to divide the remainder of the faid truſt eſtate into | 


moieties. But in caſe the whole truſt eſtate ſhould be 
fold, then the furplus money remaining after the truſt 
performed, ſhould be reinveſted in the purchaſe of lands, 
And the court reterved the conſideration how the re- 
mainder of the truſt eſtate, in caſe -only part thereof 
ſhould be ſold, or in cafe the whole ſhould be ſold, how 
| the lands to be purchaſed with ſuch overplus money 
ſhould be limited till aſter the commiſhon ſhould be 
executed and returned, or until ſuch new purchaſe ſhould 
| be made as aforeſaid. 

In Mithaelmas term 1732. (the ſame term with this 

deeree) Benjamin Bagſhaw ſuffered a common recovery of 
| his moiety of the eſtate. | 

| May 26th 1737, The maſter made his report upon 
the account, and certified, that it was for the benefit of 
the parties intereſted, that all the teſtator's truſt eſtate, 
ſubject to the ſaid annuity, ſhould be ſold for fatisfying 
the ſeveral incumbrances mentioned. 'T his report was 
confirmed by the court. : 

5th Fan. 1737, Benjamin Bagſhaw made his will, and 

deviſed this moiety to his wife Catherine Bagſhaw in fee, 
| and made her executrix. 

In Fan. 1738, Benjamin Bagſhaw died. Catherine 
Bagſhaw, his deviſee and executrix, brought a. ſupple- 
mental bill in nature of a bill of revivor, to have the for- 
mer decree carried into execution, and to have the bene- 
fit of that moiety of the truſt eſtate which Benjamin Bag- 
ſaw was intitled unto. 

29th Fune 1743, The cauſe was heard at the Rolls on 
this ſupplemental bill, when the court made this decree. 
His honour declared, that Benjamin Bagſhaw took an 
_ eſtate-tail by the will of Benjamin Aſhton, and decreed, 
that the eſtate in queſtion, or ſuch part thereof as ſhould be 
neceſſary, be ſold according to the former decree; and 
that one moiety of the clear ſurplus of the purchaſe-mo- 
ney be paid, and applied according to the will of the teſ- 
tator Benjamin Bag ſhaw. 

From this decree the defendants Fohn Spenecr, Benza- 
min Spencer, and I/:iliam Spencer, have appealed, 

The merits of the cauſe depend on the will of Benja- 
min Aſhton, the firſt teſtator. 

Nothing that has happened ſubſequent can materially 
vary that; but the right of the parties mult be taken as 
it ſtood at his death. 3 | 

Therefore, firſt, nothing that has been done by the 
firſt decree, and the maſter's report directing the eftate to 
be ſold, as moſt convenient and beneficial for the parties, 
mult be allowed to have created any alteration. But al- 
though it may happen, that a ſurplus of the money may 
come to be laid out in a new purchaſe of lands, the con- 
{truCtion mult be exactly the ſame, and thefe new pur- 
chaſed lands be ſettled to the very ſame uſes, as if the 

| #) 


EF) 
reſidue of the deviſed lands wnſeld had | 
ſettled. ON OR-I0r. 6 be 

Secondly, Neither can the recovery and tho ©; 
Benjamin Bagſhaw the deviſee make oy Botha $f 
though if his -recovery and deviſe ſhould prevail to ca ” 
this moiety to the plaintiff in the ſupplement] bill wh 
will make a ſettlement to the particular uſes directed b : 
the will of Benjamin Aſhton the firſt teſtator, unneceg,; 
and indeed impoſſible, as things now ſtand ; yet the riphts 
of the parties muſt be taken to be the ſame, and the a G 
termination of this court muſt be the. ſame ag to all le A 
and equitable conſequences, as if Benjamin Bagſhary ” 
been living, and now prayed: of the court a con 
of this moiety to himſelf, according to the uſes 
and required by 
tons will. | 

Theſe things being premiſed, reduce the caſe to two 
general queſtions, ariſing on Benjamin Afhtor's will, 

Firſt, Whether the eſtate deviſed to Benjamin Bagſhaty 
in this moiety is a legal eſtate, that is an uſe executeq 
by the ſtatute of ufes, or a mere truſt in equity ? 

Secondly, Suppoling it to be a mere truſt in equity, 
whether it was an eſtate-tail, or an eſtate for his life only, 

- - on > 
with contingent remainders over to all the iſſue of hjs 
body reſpeCtively ? | | 
As to the firſt queſtion, I am of opinion, that it is a 
truſt in equity. 1ſt, The firſt deviſe is to the five truſtees 
and their heirs. This carries the whole fee in law. 
Part of their truſt is to ſell the whole, or a ſufficiens 
part thereof, for the payment of debts and funeral ex- 
pences. This would have carried a fee by conſtruQion, 
it the word heirs had been omitted out of the deviſe ; 
becauſe the truit is to continue for ever, and to fell and 
convey a fee. This was the opinion of the whole court © 
of B. R. in the caſe of Shaw and //eigh, and not Gif- 
puted upon the writ of error in the houſe of Lords. 

If they may ſell the inheritance in the whole or any 
part of the lands, not by force of a power, but by virtue 
of their eſtate, they muſt at law have the fee in the 
whole ; otherwiſe, as it muſt, from the nature of the 
thing, be uncertain what they may have occaſion for to 
ſell, no purchaſer could be ſafe. 

F On theſe grounds this caſe differs from Cordal's cafe in 
Cro. El. 315, cited in Manning's caſe, 8 Cv. 96. a. Pop- 
| ham and Bamfield, 2 Vern. 79. Randal and Bookey, Pre- 
ced. in Chan. 162. and Carter and Barnardiſion in 1 P. 
Ill. 505. for in all theſe caſes neither the word heirs, 
or any other words of limitation, were inſerted ; nor 
was there any expreſs :ru/? to ſell. | 

Thefe therefore were merely chattel intereſts in the na- 
ture of a tenancy by elegit, to hold till the debts were paid. 

The only caſe which made me doubt, was the caſe of 
Lord Say and Szal and Lady Cath. Fones, et al. decreed 
by Lord King, 16th Nov. 1728, and affirmed in the 
houſe of Lords in March 1729, as to this point. _ 

This is a great authority, and has a ſtrong appearance 
of being applicable to this caſe ; but on a tri examina- 
tion, that caſe differs in a moſt material part, and upon 
taking all the clauſes of that will together, it amounts 
only to a deviſe to the truſtees and their heirs during the life 
of Cecil Fiennes, and then it was only an eftate pozr 
autre ie, on which a proper legal remainder might pro- 
perly be limited ; and ſo it was held, 

The conſequence of this is, that, in the preſent caſe, 
| the 2whole fee being at law deviſed to the truſtees, no re- 
mainder of a legal eſtate could be limitted upon it : and 
that Benjamin Bagſhaw could not make a legal eſtate in 
remainder in this mciety. 

Secondly, But if this cannot be good by way of re- 
mainder, it has been argued, that it may be ſo by way 
of executory deviſe, Q 

Though a fee cannot be mounted on an abſolute fec- 
ſimple, it may on a determinable one. Could Penjann 
Bagſhaw then take a legal eſtate in this moiety by vay 
of executory deviſe ? 

It is plain he could not ; or if he might, he did not ; 
_ the plaintiff his deviſee cannot claim it from him : 

or, 


Veyance 


J; 
the true conſtruEtion of Bevjanis the 


| 


* 


Firſt, 
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Firſt, it ſeems to be too remote, being after the teſta- 
tor's debts indefinitely ſhould be paid, which may in point 
of time exceed the compaſs of a life or lives in being. 

Secondly, 'The recovery ſuffered by him .was before 
the debts were paid, and conſequently before the contin- 
gency happened, whilſt the freehold and the fee-fimp'e 
determinable (as it has been called) remained in the 
truſtees ; and conſequently he» could not make a good 
tenant to the þrecipe to ſupport his recovery to bar the 
ſubſequent remainders. © © | 

From whence it appears, ſuppoſing this was a good 
executory deviſe at law to Benjamin Bagſhaw, it would 
prevent this eſtate from paſling by his recovery and will, 
and intirely defeat the plaintiff's title. 

For whatever makes the recovery void, equally de- 
feats the plaintiffs title, let the conſtruction of the limi- 
tations to the heirs of the body of Benjamin Bagſhaw be the 
one way or the other; and the reverſion in' fee would at 
Jow remain unbarred, and veſt in the defendant John 
Syencer, who is now heir at law to the teſtator Benjamin 
Aſhton. | 

This makes it neceſſary for the plaintiff to admit, that 
all the deviſes ſubſequent to the firſt limitation to the 
truſtees and their heirs are truſts in equity: and this 
brings me to the ſecond and main queſtion, v:z. 2dly, 
Whether the deviſe to Perjamin Bavſhaw in this moiety 
of the truſt-eſtate be an equitable eftate-tai], or an equi- 


table eſtate for his life only, with contingent remainders 


to the iſſue of his body ſucceſhvely ? 

This will depend on the conltruQtion of the words 
heirs of the body of Benjamin Bagſhaw lawfully begotten or 
#0 be begotten, as they ſtand in the will: it they are to be 
taken as words of [/mtation, then he was tenant in tail, 
and his recovery 1s good in equity ; if words of purchaſe, 


| then he was tenaut for life oniy, and h:s recovery is 


voi. 

In order to determine this queſtion, which 1s the prin- 
cipal, three things'mult be confidered. 

1{t, What appears to have been the true intention of 
the teſtator in this deviſe? | 

2dly, Whether that intention is conſiſtent. with, and 
can take effeCt according to, the general rules of law and 
equity ? 

3dly, Whether there is any particular ſettled rule or 
determination of this court, which will ſtand in the way 


and prevent the teſtator's intention from taking effect? 


"And under this laſt head, I propole to conbider the dil- 
tintion made between tru/ts executed and truſts executcry, 
and the objcEtion ſo much urged from thence in favour of 
the plainuit. | | 

The firſt queſtion is, what appears to have been the 
true intention of the teſtator in this deviſe ? 

This I take to be extremely clearz nobody who reads 
this will with attention can doubt one moment, whether 
he actually intended to make a {triEt ſettlement of his 
eſtate among all his nephews, the ſons of his two ſiſters; 

For this purpoſe (among others) he firſt veſts the 
whole fee of the entire eſtate in truſtees ; and after hav- 
ing directed the paiticular truſts, he divides it into 
moieties, giving one moiety to his hephew, deſcended 
from his- fifter Mrs: Bagſhaw, who was dead; and the 
other moiety to his nephews, deſcended from his fiſter 
Mrs. Spencer, who was then living, for whom he carves 
vut an eſtate for her life in that ſhare. - 

To every one of theſe nephews, who were in being, 
and proper to be named tenants for life, he exprefsly de- 
viſes for and during the term of his natural life in the very 
fame words in which he has penned this deviſe to his fifter 
Mrs. Spencer, concerning whom there is no doubt but he 
intended to make her tenant for life, and no more: to 
every one of thete deviſes he has added theſe words, with- 


out impeachment of wajle, which clauſe, though it has been 


often held not to be alone ſufficient to prevent the opera- 
tion of Jaw, ariſing from ſubſequent words ; yet it is one 
mark of his meaning to give ſuch eſtate as would have 
been puniſhable for waſte, unlefs thus exempted from it. 
Then he deviſes to four of his truſtees to preſerve con- 
tingent remainders in theie words, © and from and after 


| 


© the determination of that eſtate, I give and deviſe the 
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2y the liſe of the ſaid Berjamin Bagſhaw, to the intent and 
** purpoſe to preſerve the contingent uſes and remainders 
** herein after limitted ; but nevertheleſs to perrait, and 


— 


** and profits thereot for and during the term of his na- 
© tual life.” bit 

- This has been made the Cards of the. cauſe on the. fide 
of the defendants; and it ſpeaks plainly ſeveral things. | 

Iſt, That the teftator intended to give to his ſeveral 
nephews, particularly to Benjamin Bogſhaw, whoſe reco- 
very 1s now in queſtion, ſuch an eſtate only as might be 
forfeited. 

The eſtate given to the truſtees is after the determina- 
tion of Benjamin Bazſhaw's eſtate for life; that eſtate 
cou:d be determined but two ways, namely, by the ex- 
piration of the life, or by forfeiture. T he former! way 
he could not mean; becauſe the remainder to the truſtees 
and their heirs is given only during the life of Benjamin 
Baghaw, and contequently would carry in it a contra- 
diction in terms. Therefore he muſt mean the latter, 
ViZ. a determination by forfeiture; and from thence it 
neceſſarily follows, that his intention was to give Benja- 
min Bagſhaw ſuch an eſtate as might by Jaw be ſarfeited; 

2dly, The next thing plainly implied in this clauſe is; 
that there were contingent uſes or remainder to be pre- 
ſerved, 

Now throughout the deviſes of the moiety in queſtion, 
in every one of which this clauſe is found; there were no 


Bagſhaw are allowed to be fuch. The queition then 
upon point of jirttention comes to this: whether theſe 
circumſtances are not as ſtrong to indicate an intention to 
reſtrain theſe deviſes to be for life only, as if the teftaror 
had inſerted the word only, or non aiitey, or any other ne- 
gative words; which in the caſe of Aing and elling (1 
Lent. 225.) were admitted by my Lord H«a:, and in the 
caſe of Backhouſe and I/eils, Hill. 1o Ann. B. R. (Eg, 
Abr. 184.) were adjudged by the whole court to give an 
eſtate for life, not abſorbed in the ſubſequent limitation ? 

And I am of opinion that they are; tor if the teſtator 
has thereby declared, that his meaning was to give them 
ſuch an eſtate for life as would have been ſubjeCt to waite, 
if he bad not expreſsly exempted it, and. as might, ac- 
cording to the rules of law, be forfeited, and as was to 
be followed by contingent remaingers; and not by limita- 
tions of the inheritance to tht tenants ſoc life, it amounts 
to the ſame thing as if he had in expreſs words declared 
his meaning to be, to give no more thaty an eſtate for life 


for the plaintiff were under great difficulty to frame any 
plauſible afzument to ſhew a thadow of inteniion in fas 
vour of their conitruCtion 3 and the on:y thing they relied 
upon was, that the teſtitor had ſhewn in his will; that 
he underſtood the difference between words of limitation, 
and words of purchaſe, proper to create a contingent re- 
mainder ; and therefore in deviſing the other moicty to 
the ſons of his ſiſter Mrs. Spencer, aſter he had given to 
all her ſons in being, he devited it to her after-born, ſons 
by theſe words: & Every other fon on the tbody of the 
© ſaid Chri/iana Spencer lawfully begottett or 10 be'begot- 
*6 ten, and the heirs of the. body of every ſuch fon, as 
{« they fhall be in priocity of birth and ſeniority of age.” 
'That by this it appears, he knew the words heirs of the 
body would create an eltate-tail. But I think this' cif- 
ference in the penning affords an ov5iervation of a contra- 
ry import, and ſtrengthens the evidence of intention or 
the other ſide. It ſhews, thatas to ions already born, the 


make them tenants for life only, with contingent remain= 
ders over, but that as ta ſons unborn he could not make 
them tenants for life, ſo as to carry on! contingent re- 

mainders to their iſtue. © <8 
In this view therefore he has leſt ont the words, fer 
and during their lives; and the words, 1thout impeactrment 
of waſte 5 and has interpoſed no clauſe to preſerve contin- 
gent remainders between the deviſe to thoſe after born 
| g'T fons, 


«* ſame to the four ?ru/lees and their heirs for, and during 


& ſuffer the ſaid Benjamin Bagſhaw, to receive the rents 


continyent uſes or remainders, unlets the limitstions to. 
the heirs of the body of the ſeveral nephews of the name of | 


to Benjamin Bapſpaw, and contingent remainders to thoſe - 
perſons who would be heirs of his body.— Fe counſct 


teſtator or the drawer of this will knew that he could. 
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fons, and the limitations 79 the heirs of their bodies; than 
which nothing can poſlibly be ſtronger to demonſtrate, 
that in_the one caſe, he meant to give a mere eſtate for 
life, and to ufe the words heirs of the bady as words of 
purchaſe, deſeriptive of their fons and daughters, and 1n 
the other cauſe to give an eſtate of inheritance, and to 
uſe the words heirs ofthe b:dy as words of limitation ; 
becauſe the law would not ſuffer him to limit a contin- 
gency after a contingency, aud to Carty on contingent 
utes farther. | 

2dly, 'Phe next queſtion is, admitting this to have 
been the teftaror's intention, whether that intention. 15 
conliſtent with, and can take efteEt according to, the 
general rule of law or equity ? 

And here the counſel for the plaintiff place their great 
fArength. For they f y that the law will not ſuffer a 
man even by 2 will to wake deviſes and create Jimitations 
contrary to its own rules ; that if he attempt to do io. 
the law will ſuperſede his intention, and reduce his gift 
to ſuch an operation as that will allow ; tbat the law has 
ellabliſhed a clear rule ever fince the reſolution of Shelley”s 
ceaſe, 1 Co. 14; that wherever by any gift or convey- 
ance the ance{ltor takes an eftate of freehold, and by the 
fame gt or converance an eſtate is limi:ted either med- 
ately or immedia'e'y to the heirs of his body, thele words 
are words of |-mitation, and not of purchaſe, and unite 
with the eſtate of freehold, fo is to give him the inhert- 
tence. To to by ſteps. I 2dmit the general principle, 
that the law wil not ſuffer a man to make devifes and 
creiie limitations contrary to its own rules ; and, if he 
mtends to do it, will ſuperſede his intention ; but I ap- 
pretend it is mifapolicd in the preſent caſe. T he truce 
appiication of this_principle is to the nature and opera- 
tion of the eſtate intended to be created by fuch deviſes and 
limitations. and not to the conſtruction of the words. 

I will not ſay that this principle has never been applied 
_ fo the conſtruCtion of ſome particular technical words, to 
which the law has fixed a certain, 2ppropriated, invart- 
able tenſe ; but even then it has been generally applied 


unſkiltully and without proper diſtinQion, Phe true 


, meaning of the principle is what I have laid down : 
___ theretore the law will not ſuffer a man to create a per- 
Petuity by a will any more than by a deed ; nor to put 
the treehold of lands in abeyance, ſo as that there ſhall be 
no perion to perform the ſervices or to make defence in a 
pracipe ; nor to 1 mit a fee upon an abſolute fee-fimple, 
n0r to make a chattle deſcendible to heirs generally. Con- 
{ider what 1s the reaſon of this: it 1s becauſe this would 
be to change the law, and by the acts of private perſons 
to vary the rule of properiy, which zhat has inſtituted. 
This theretore ariſes for want of power in the teſtator 
It 1s what he caznot do by any words whatſoever. But'in 
the cate in queſtion, here is no want of power; for there 
Ean be no doubt but the teftator might deviſe his lands for 
luch eſtates for life, and with ſuch contingent remain= 
ders as are contended for by the defendants. 'Fhe only 
objection is, that he has uſed improper words, which the 
law will not al'ow to have that operation, notwithltand- 
ing his intention 1s plain. But is not this very hard, and 
repugnant to the firlt and fundamental rules of law in 
expounding wills ? 'Theſe rules are, that the zntention of 
the teſtator ſhall govern the conſtruCtion of the words ; 
that the teſtator is preſumed to be 7nps conſult 5 and there- 
tore, if his intentivn appears plain to be lawful, although 
he uſes barbarous or unapt words in his will, the law will 
conſtrue thoſe barbarous or unapt words into words pro- 
per and tufficient in law, according to that intention 
which appears in his will. 'Uhis is laid down in Bora/ton's 
caſe, 3 Co. 20. and Mat. Manning's caſe, 3 Cs. 95. and 
has been adhered to ever ſince. ; | 

Now what is the objection here ? Is it any more than 
that the teftator has uſed words unapt and improper to 
create contingent remainders ; but does not the fundamen- 
tal rule of conſtruCtion ſay, that if the intention appears, 
the law will expound and mould thofe unapt and impro- 
per words in ſuch a ſenle as wiil ferve his intention ? 
which cannot be done here without con{truing heirs of the 
body as words of purchaſe, defcriptive of the ſons and 
daughters of the firlt taker and their iflue, 


.|of purchaſe. 
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| However it 18 {till urged, that the law bas afixeq ſo 
pecuiiar a ſenſe to .the words heirs of the body, that th 
can be nothing but wards of limitation, and operate to en 
large the eftate of the firſt taker, according to Bret ind 
Ripden's caſe in Plotwden, and Shelley's «© e4 and Cannot 
be words of purchaſe. This is the groung. Try it, and 
(ce whether it will hold. It is far from holding » for 
there-are many Caſes, even at Jaw, in which the words 
heirs of the body as well as !//ie have been held to be words 

Archer's caſe, 1 Co. 66. b. The words 
indeed there were next heir male in the ſingular number - 
yet that was not the reaſon of the determination, but he. 
cauie words of limitation were added after them ; but 
thote words were only demonſtrative of the teſtator's in- 
tent in uſing the fir{t words, 

Clar ke and Day, Moor £92, The teſtator deviſed hrs 
:ands to Aye his davghter for life ; and if ſhe marry after 
my death, and have iflue of her body begotten, j will 
that her heir after my daughter's death ſhall have the 
lands, and to the heirs of their bodies beputten, remoin. 
der over toa ſtranger. It was 2:!jiid.zed, that the daugh. 
ter had not an eſtate tail, but only tor her lite, So in the 
caſes cited by Lord Hate in King and Melling, and the 
caſe of Fames and Richard/an, 1 Vent. 334. and Pollex, 
457. and 2 ent. 311. by the name of Burchett and Dur. 
dant, To the fame purpoſe is the cafe of Long and Beay.. 
| mont, adjudged in the Houſe of Lords in ay 1714, [ 
choole only to refer to theſe well known cafes. Byt 
upon this point, a ftronger authority than all theſe is the 
caſe of Z'/le and Gray, in Sir Thomas Fones 114, Pollex, 
502. and Sir Thomas Raymond 315.——-In ejetment a 
ipecial verdict was found. that Fohn Life by indenture 
covenanted to ftand feiſed of lands to the uſe of himelf 
for life, remainder to his ſon Edward for life, remainder 
'to. the firſt fon of Edwzrd in tail, with like remainders 
to his ſecond, third, and fourth ſons, and /s ſeverally and 
reipeCtively to each of the heirs male of the body of Eg. 
ward, and the heirs males of their bodies, remainder over 
to H/lam Lifſe, Edward iuffered a common recovery, 
under which the defendant claimed, and //7/l:tam Life 
was leflor of the plaintiff, The queſtion was, whether 
| Edward had an cſtate-tail executed in bim hefore the 
birth of any ſon? But it was adjudged he had only an 
eſtate for lite ; for it was an eſtate for life hmitted to him, 
and an eftate- tail to his four fons, becauſe limitted to the 
| heirs male of their bodies; and it was intended that eack 
- of the fons ſhould take in the ſame manner ; for that the 
words to each of the heirs male of the body of Edward, in- 
tend each other of the ſons, and the rather becauſe there 
is a limitation over to 7he heirs male of their bodies, which 
was not neceſſary to create an eſtate-tail in Edward ; and 
judgment was given for the plaiotiff, Ir is ſaid in vir F. 
Fones's reports, that judgment was given for the deſen- 
dant ; but that is either a miſtake in the reporter, or a 
miſprint, for the ſame caſe 1s reported in 2 Lev. 223 z 
and there it is ſaid to have been held, that Edward took 
only an eſtate for life, and the word /o ſignifies ecdem nie 
do : fo that Edward has but an eſtate for life from the 
manifeſt intent of the conveyance, which ought it pd- 
fible to be ſupported, and judgment was given for the 
plaintiff. Sir T. Jones ſays, this judgment was reverled 
in the Exchequer chamber ; but that appears alſo to be a 
miſtake, for the record has been ſearched, and it 1s en- 
tered Trin. 39 Car. 2. Ret. 141, B. R. and there 1t ap- 

pears this judgment was afhrmed. 

This was adjudged even upon a limitation in a deed, 
where the ſame latitude of conſtruction 1s by no means 
to be allowed as upon a will; and therefore it is the 
ſtrongeſt autbority that the law has not invariably pinned | 
down the words heirs of the body to be always words of 
limitation, but they may be taken as words of pur- 
chaſe. 

To this it bath been ſaid, that in L:/e and Cray there 
were ſeveral words; the 1ſt, 2d, 3d, and 4th fons men- 
tioned in the firſt place, and afterwards and ſo ſep6ris') 
and reſpeflively to each of their heirs males of the bouy of 
Edward the ſon, and the heirs males of their bodies z that 
the words and /o were relative words, fignifying eodem 
| modo, and the word each divides them, and points ont 

| particular 


| 
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particular perſons, and words of limitation are added to 
them; and therefore no 9ther conſtruCtion could well be 
made. | 

| All this I agree, but till it is an authority that the 
' words heirs of the body way at law and upon a deed be 
conſtrued as words of purchaſe, if the intention requires 
jt, Thoſe other words' were only figns and proof of 
ſuch an intention ; and then the queſtion will be, whe- 
ther there are not as ſtrong ſigns and proof of ſuch an 
intention in the preſent caſe; for the argument is clear 
arid unanſ{werable, that if ſome words in a deed or will, 
demonſtrating the intention of the maker, will turn 
the words heirs of the body imo words of purchaſe, then 
other words in a deed or will may equally do fo;; provided 
they do equally demonſtrate the intention, There can 
be no magic or particular force in certain words more 
than others : their operations mult ariſe from the ſenſe 
they carry. 

But to this. a conſiderable authority has been objected 
to prove, that the interpoling of a remainder to truſtees 
to preſerve contingent remainders between the firſt taker 
for life, and the deviſe to the heirs of his body, 1s not ſut- 
ficient to turn theſe later words into words of purchaſe, 
or to warrant ſuch a conſtruction. That is the caſe of 
Cou!ſon and Coulſon, determined by all the Judges of B. 
R. on a caſe fent out of this court, whereupon they cer- 
tified their opinions 8 May 1744. The caſe was this : 
Robert Bromley, Gent. by his lait will and teſtament in 
writing, which was duly executed, fo as to paſs lands of 
inhernance, dated the 1ſt Fuly 1712, made the following 
deviſe ot his eſtate at Thorpe Bulmer, to wit, I give and 
devite to my grandſon Robert Coulſon, and his aſhgns, for 
his life natural, all my reverfionary right and intereſt in 
and to all that mefſuage, tenement and farmhold at Thorpe 
Bulmer, exyeCtant upon the death of my ſiſter Fo/7er, and 
 ſrom and after the determination of the eſtate for life of 
my ſaid grandſon, jhen 1 deviſe. the ſame to my ſaid 
daughter //abella and my kinſman Ralph Robinſon the 
younger, Gent. and their heirs, for and during the life of 
my ſaid grandſon. in truſt to preſerve and tupport the 
contingent utes and remainders herein after limited from 
bemy barred or deltroyed ; and to that end to make en- 
tries as occaſion ſhall require ; but nevertheleſs to permit 
and ſuffer my ſaid grandſon to receive the- rents and 
profits of the taid premitles for his life, and from and af 
ter the death of my faid grandſon, I give and deviſe the 
ſame premiſſes unto the heirs cf the body of my ſaid 
grandſon lawfully begotten or to be begotten ; and for 
default of ſuch ifſue, I deviſe the ſame unto my grand- 
ſon William Coulſon for the term of his natural life ; and 
from and after the determination of the eſtate for life of 
my faid grandſon //i/ham, I give and deviſe the ſame 
unto my ſaid daughter 1/abelia and the ſaid Ralph Robinſon 
and their heirs tor and during the natural life of the 
faid William Coulſon, mn truſt to preſerve the contingent 
eſtate and remainders herein after limitted from being 
barred or defeated ; and to that end to make entries as 
occaſion ſhall require; and from and after the death of 
the ſaid William Coulſon, I give and deviſe the ſaid pre- 
miſſes unto the heirs of his body lawfully begotten or to 
be begotten, and in default thereof I deviſe the ſame to 
my right heirs for ever. 

The queſtion was, whether the ſaid. Robert Coulſon 
took an eſtate-tail, or an eſtate for life only in the faid 
premiſles ? Pe, | 

And all the judges of the King's Bench certified, that 
as it appeared by the ſtate of the caſe, that there was 
(after the determination of the eſtate for life to Robert 
Coulſon) a deviſe to 1Jabel/a his daughter, and Ralph Ry- 
binſon and their heirs for and during the life of Rcbert 
Coulſon ; they were of opinion, that by reaſon of that re- 
mainder interpoſing between the deviſe to Robert for life, 
and the ſubſequent limitation to the heirs of his body, 
the ſaid Robert Couljon took an eſtate ſor life, not merged 
by the deviſe to the heirs of his body, but by . that 


deviſe an eſtate-tail in remainder velted in the ſaid Robert 
Conlſon. 


It muſt be admitted that this reſolution is a clear au- | 


thority, that upon the will then in queſtion the inferting 


W*..F--Li 

a Jimitation to truſtees to preſerve contingent remainders 
was not ſufficient to change the ſenſe of .the words heirs 
of the body into words of purchaſe, and to make the iſſue 
take by way of remainder, even though there were no 
other contingent remainders in that will. Nobody can 
have a greater regard for the opinion of the judges who 
made that certificate, than I have ; but it differs widely 
from the preſent caſe. 1ſt, There was in that will no 
clauſe without impeachment of waſte ; but perhaps that may 
be thought not to deſerve much weight. | 

2dly, !t was a deviſe of a legal eflate, and not a de- 
viſe to truſtees upon certain truſts, There the words 
muſt be taken as they ſtood, and the judges were bound 
to underſtand them according to their legal operations. 
No conveyance was to be made, nor any ſubſequent aCt 
was to be done: they might think they could not take 
into their conſideration, the trulit of the eſtate limitted to 
the truſtees to ſupport the contingent remainders ; bux 
only the legal eſtate ſo limitted, and how that ſeparately 
taken would operate. But in the caſe now in judgment 
all the limitations relative to the preſent queſtion are of a 
truſt; the conſtitution and direCtion whereof is the pro- 
per ſubject of the juriſdiction of this court ; which the 
court is bound to execute according to the intention of 
the teſtator. This was determined by his honour the 
Maſter of the Rolls, and in that | agree with him. The 
conſequence ariling from hence is, that a great latitude is 
to be allowed in the conltruCtion of the words in order 
to comply with the intention, ſince they are to be mo+ 
delled and reduced into a conveyance by the aft of the 
court. 2Jdly, The laſt obſervation I ſhall make upon 
this caſe is, that the opinion of the Judges furniſhes a 
new iipht in the preſent cauſe, which did not appear at 
the time of the laſt decree made by the Maſter of the 
Rolls ; for the Judges fay, that the interpoling the re- 
mainders to the truſtees and their heirs pour autre Vies 
between the eſtate to Robert Coulſon for life and the limi- 
tation to the heirs of his body, prevents the eſtate for 
life being united with and merged in the inheritance, and 
that he took a diſtint eſtate for liſe with remainders to 
himſelf in tail. I defire this may be remembered for the 
ſake of the uſe I ſhail make of it by and by.; for I 


| think it affords a deciſive argument, that in direCting the 


conveyance, the court muſt depart from the words of 
this will. But upon the conſtruction of the limitation, 
the great difference between the two caſes is, that in 
Coulſen and Coulſon, the deviſe was (as I obſerved) of a 
mere legal eſtate, and in the preſent caſe the deviſe 1s of 
a truſt in equity. The anſwer relied upon to this diſ- 
tinCtion has been, that limitations of truſts, and limitations 
of legal eſtates are governed by the ſame rules : and the 
conſtruction muſt be the ſame in both; that otherwiſe 
one rule of property would prevail at Jaw, and another be 
allowed in Chancery, which ought not to be admitted : 


and for this my Lord Nettinoham's conceſſions in 


the Duke of Norfolis caſe in 2 Cha. Caſes were citcds 
All theſe conceſſions I ſhall allow and adhere to in a 
ſound ſenſe, and I agree that one rule of property is not _ 
to prevail at law, and. another to be fet up in Chancery. 
But let my Lord Nettinghan!s conceſhons be rightly un« 
derſtood. He no where fays the conſtruction of the 
words mult in both cafes be exactly the ſame, or that a 
court of equity, when it is bound to GireCt a conveyance, 
cannot expound them more liberally to comply with the 
intention of the party. His words are : * "The limita- 
tion of a truſt of a term, and the Jimitation of the 
eſtate of a term, all depend on the ſame realon ;” and 
afterwards, ** It is agreed all along, that the meaſures of 
the limitation of the truſt of a term, and the meaſures of 
the limitation of the eſtate of a term are all one, and uni- 
form here and 1n other caſes: and there is no difference 
in Chancery and at Common Law between the rules of 
the one, and the rules of the other, what is good in one 
caſe is good in another,” | 
bak is my Lord Nettinghant's reaſoning here applied. 
(4 BS 
The meaſures of the limitation; that the limitation can- 
not be carried farther in the one caſe, than the law will 


permit in the other ; and this appears clearly to be his 
| meaning, 
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Feaning, by the words immediately ſollowing, where he 
fays, * And therefore the court is agreed, that the limi- 


tation of the remainter of the term for years, in that 
caſe, aſter an eſtate-tail in the term, is void. 'To this his 


| 


argument, That otherwiſe it would be ta ſet up one rule of 


property at law, and anther in Chancery, is properly ap- 
plied ; for the meaſures of the limitation, or the extent 
to which they may be carried, do eſſentially concern the 
rules of property, and how near we_may approach to a 
perpetuity, which was the grezt conteſt in the duke of 
Nerfolt's caſe. But the more or lefs iiberal conſtruction 
of the words, to comply with the intent, does not con- 
cern or affe&t thoſe rules, if the court is at liberty to 
find out the true meaning of the teſtator, delivered from 
the technical uſe of the words ; and in conformity there- 
to directs the conveyance within the rules of law allowed 
to ſuch limitations. My Lord Nottiagham's dodtrine 1s 
complied with, and the miſchief which he condemns, 
is avoided. Upon this reaſoning many reſolutions of thi: 
court have been founded, which were cited .at the bar, 
T ſhall begin with the caſe of Papillon and Foyce ; becauſe 
it eſtabliſhes a diſtinttion between a /egal e2/?ale and a 
truſt in the ſame cauſe, and upon tine ſame will, 

Samuel Papillon deviſed 10,0001. to the truitees, to be 
Jaid out in lands, and to be ſettled upon his fon 'Fohn Pa- 
Pillon for life, without impeachment of waſte, and from 
and after the determination of that eſtate to truſtees and 
their heirs during the life of John Papillon, to preferve 
the contingent remainders, remaiader to the heirs of the 
brdy of John with remainders over, with power to on 
to make a jointure. | | 

And by the fame will, the teſtator deviſed the manor 
of Great Beriley in Eſſex, and certain lands in poilcſhon 
to John for his life, without impeachment of waſte, and 
from and after the determination of that eſtate to truſ- 
tees and their heirs during the life of 7ohz, to preſerve 
contingent remainders, and ſrom and after his deceaſe to 


} | : F . . ] 
the heirs of the body of John, with remaingers over. 


Upon this will it was adjudged by the Maſter of the 
Rolls, that as to the deviſe of the manor of Great Bentley 
2nd lands in poſſcſhon, an eſtate for life only patted to 
Fobn Papillon, with the remainders to the heirs of the 
body of Fn by purchaſe, and that the deeds and writ- 
ings relating to the lands ſhould not be delivered to John, 
but brought into court for the benefit of all parties in- 
terefted, And that as to the money, to be Jaid out in 
lands, and ſcttled to the ſame uſes, the court moſt 
evidently had a power over that, and therefo:e it ſhould 
be ſo ſettled as to make Fehr tenant for life, and that his 
ſons ſhould take in tail male ſucceſlively, as purchaters 
according to the intent of the teſtator. 

© Afterward the cauſe coming on upon an appeal before 
the Lord Chancellor K72s, his Lordſhip reverſed ſo much 
of the decree as related to the deeds and writings of the 
manor of Great Bentley, and the lands deviſed in poſleſ- 
fon, and ordered them to be delivered to the plaintiff 
Fohn Papillon, but affirmed that part of the decree 
which related to the money to be laid out in the purchale 
of lands. 

Upon this precedent ſeveral things are to be obſerved, 
of weight in the preſent caſe. Firſt, that both the 
Judges, who heard and determined that cauſe, concurred 
and were clear in opinion, that the teſtator's intention 
was plain, to give an eſtate for life only to Fobn Papillon, 
with contingent remainders of the inheritance to his ſons 
and Gaughters, and this founded principally on the clauſe 
appointing truſtees to preſerve contingent remainders ; 
that as ta the truft eftate, to be purchaſed and ſettled, 
this court was bound to conform to that intention, 
notwithſtanding the technical force of the words heirs of 
the body, and to direCt# the ſettiement to be made accord- 
ingly, | 
Gecondly; That Sir Fo. Feky!l, who took much time 
to conſider of the cauſe, and made his decree on great 
deliberation, was of the ſame opinion as to the legal eltate 
deviſed in the manor of Great Benticy, and held that the 
fame intention governs in both. 

As to this point indeed, my Lord Kring upon the appeal 
d$iſſered from kim, and upon the hearing declared his 


W-1:% 


opinicn, that as to the Negal eſtate deviſed 


:n the manor 


of Great Bentley, it was at law an e il by force of 


the words heirs of the body. | 

But it mult be obſerved, that it was n 
ſary for my Lord King to give: an 0 
and it was In a manner extrajudicial ; 
father's marriage articles, w 


ſate-ta 


as not at all neceſ. 
PINLON on this point... 
becauſe the pl PUN 
| Pralntili's 


whereupon the { : : 
bill was brought after the firft decree, were OR omen 


read in the cauſe, and by them he was clearly intitleg ; 

equity to an eſlate-tajil in Great Bentley, fo that it wy 
| Hot in the teſtator's power to deviſe, and his will diq hg 
operate upon it, 

However, E admit he declared that opinion ; but v 
on this part of the caſe there is ſomething remarkable, 
which | perfectly remember, and apycars by notes which 
I then took in court on the back of my brief, Th 
cauſe was beard on the appeal and ſapplemental hit! $4 
Jaturday, the regular day ſor appeals. Then his Lord. 
{hip declared the opinion I have mentioned, and faig he 
would not then pronounce his Qecree, but conſider tji! 
Monday. On Monday he ſaid he bad looked into the cats 
of Lifle and Gray, and that it was indeed a very ſtron 
caſes, And he ſeemed to be lefs clear in his opinion; as 
tothe point of law on the limitation of the legal eſtate 
than he was the day before; but as the ſupplemental bill 
had brought a new title to the plaintiff in the cauſe, he 
d1d not {tay to give it any farther conſideration, but af. 
nrmed the decree as to the ſettlement of the truſt efate: 
and as to the deeds and writtngs concerning the title of 
Great Bentley, he reverſed that part of the deeree at the 
Rol's, and ordered them to be delivered to the Plaintilf: 
but it is very obſervable he took care to expreſs in his 
decree, that his direction 1s founded on the ſupplemeatal 
| bill, and ſo it appears by the regiſter's books | 

'This looks as if he had a mind to avoid any deciſion 
of this point upon the will, and the record of the decree 
makes it no deciſion. 

However fence the cafe of Conl/on and Coulſon, 1 will 
urge the caſe of Papilion and Peoyce no further than as an 
authority (and fo far it is a great one), that upon a truſt 
eſlate created by a will, a devife ſo penned ought to re- 
ceive this conſtruCtion, and the court to dircCt a convey- 
ance accordingiy.. Aud in this the court was cleariy 
warranted by former precedents. Lenard contra The Ear! 
of Sufſex. 2 Vern. 256. | | 

'The Counteſs of Sheppy {int, al.) deviſed her real and 
perſonal eftate to 5't Charles Citterel! and others, and 
the:r heirs for payment of debts and legacies, and after 
to ſe:tle what ſhou'd remain unſold, one moizty thereof 
to her ſon ZZenry, and the heirs of the body, by a ſecond 
wife, and 1n default of ſuch iſiue to her ſon Francis and 
the heirs of his body, with remainders over ; taking ſpe- 
cial care in fuch ſettlement, that it never be in the power 
of either of my ſons Francis or Henry to dock the in- 
tail of either of the ſaid moictics given them as aforeſaid, 
during their or either of their life or lives, And whe- 
ther Franc;s and Henry were2 intitled to have an eftate- 
tat] conveyed to them, or only an c{tate for. life, was 
the queſtion ; the deſcudant the Lord 8»//ex having pur- 
chaſed from Ferry and his younger vrother who was'the 
plaintiff's father. Upon the hearing of the cauſe, my 
Lord Caper declered, that the ſons muſt be made oniy 
tenants for life, and ſhou!d not have an eftate-tail - con- 
veyed tothem, but their eſtate for life ſhould be without 
impeachment of waſte, becauſe here an eſtate 1s not exe- 
cuted but only executory, and therefore the intent and 
meaning of the teſtatrix is to be purſned : ſhe has de- 
clared her mind to be, that her ſors ſhould not have 1n 
their power to barr their children z which they would 
have if an eſtate-tail was to be conveyed to them ; but 
had ſhe by her will deviſed to fons an eſtate-tail, the Jaw 
muſt have taken place, and thev | barred their iffue, not- 
withftanding any ſubſequent clauſe or declaration in the 
will, that they ſhould not have power to doek the in- | 
tall. ; 

Upon this caſe I will only make this obſervation 
agreeably to my Lord Cyuper's opinion, that if in this 
will the deviſe had been of a legal «ſtate in lands, with 
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ſuch a claim accompanying it: zfing frecial care 1 fucn 
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ptlement, &c. the ſons muſt have been tenants in tail, 
and that clauſe have had no operation ; and yet upon a 
truſt in equity, it governed the whole, as a demonſtra- 
tion of the teſtator's intention, and turned them into te- 
nants for life. I think it will be difficult to ſhew why 
the deviſe in the will now in queſtion to truſtees to pre- 
ſerve contingent remainders, will not have the fame 
ns. ages we tows ants; 

- * Another great authority to this purpoſe, is, the caſe 
of Sir F. Hobart and the Earl of Stamford, decreed alſo 
by my Lord Cowper, 19th December 1709, and affirmed 
in the Houſe of Lords. I mult ſpend a little time in 
ſtating this caſe particularly, becauſe I have ſeldom found 
it correctly ſtated, or tlie determination explained in its 
roper force. es 10 x ; ; | 

Mr. Serjeant Maynard by his will deviſed his eſtate to 
truſtees and their heirs, to the uſe of them and their 
heirs, upon ſeveral truſts, viz, "That the truſtees (after 
the death of his wife) ſhould convey part thereof to the 
uſe of, and in truſt for Sir Hen: Hobart and Eliz. his 
wifc (the teſtator's grand-daughter) for their lives, and 
the life of the ſurvivor ; the remainder to the firſt ſon of 
the ſaid Eliz. for ninety-nine years, if he ſhall ſo long 
live, remainder to the heirs male of the body of ſuch firſt 
ſon; remainder to all and every the ſons of Eliz. for 
ninety-nine years (if they reſpeCtively fo long ſhall live ;) 
the remainder to the heirs male of every of them, to take 
not jointly but ſucceſſively; the ſons to take the term of 
ninety-nine years, with immediate remainder to his ſaid 
heirs male ; remainder to Mary Maynard his other grand- 
daughter (afterward counteſs of Stamford) for her life, 
with remainder to all and every her ſons for ſuch like term 
of ninety-nine years, with remainders to the heirs male 
of the body of every ſuch ſon. 

He further willed, that the other part of his eftate ſhould 
by the advice of counſel be conveyed to, or to the uſe 
of Mary Maynard for life, without impeachment of waſte, 
and after, remainder fo all and every her ſon and ſons 
for ninety-nine years (if ſuch ſon or ſons ſhall ſo long 
live) with ſeveral remainders to the heirs male of the body 
of every ſuch ſon; they and all the heirs male of their 
bodies to take ſ1cceſſively ; each ſon to take the ſaid term, 
with remainder immediately to his ſaid heirs male; and after 
the determination of the ſaid eſtates, and failure of ſuch 
heirs male of their reſpeCive bodies, the remainder there- 
of to his other grand-daughter, Lady Hobart and her 
ſons, with the like terms and remainders ; the remainder 
of all the eſtate to truſtees and their heirs, during the life 
and lives of Sir Hen. Hobart and dame E1:z. his wife, and 
of the Counteſs of Stamford, to preſerve contingent 
eſtates, and to no other uſe or purpole. _ 

Mr. Serjeant Maynard died : ſeveral ſuits aroſe about 
his will; and in 1694, a private aCt of parliament was 
made, direCting that his real eſtate ſhould go to, and be 
enjoyed by, ſuch perſons for ſuch eflates and under ſuch 1i- 
mitations, as were mentioned in the will. This aft was 


Wwe 
eſtate and eſtates, as are in and by the faid will and act 
of parliament limited, whereby-the legal eſtate might be. 


the contingent limitations, which otherwiſe_ (as the 
draught was prepared) were liable to be deſtroyed, and 
the teſtator's intent plainly defeated. ig December 1709, 


Cowper, who made this order: he declared, that, ** In 
matters executory, As in caſe of articles, or a will, direQ- 
ing a conveyance, where the words of the articles or 
will are improper or informal, the' court will not direCt a 
conveyance according to improper or informal expreſſions 
of the articles or will ; but will order the conveyance or 
ſettlement to be made in a proper and legal manner, ſo 
as may beſt anſwer the intent of the parties; and as the 
caſe 15, his Lordſhip conceived the intent of the- will to 
be, that the eſtate ſhould be ſecured, as far as the rules 
of law will admit, to the iſſues male of the reſpeRtive de- 
viſees, before the croſs remainders fhall take place, and 


by law;” His lordſhip did therefore order, that in the 
faid conveyance, where any part of the eſtate was limited 
in uſe to the plaintiff Sir Fohn Hobart for hinety-nine 
years (if he ſhall ſo long live,) there be a limitation over 
to truſtees and their heirs during his life; to preſerve the 
contingent uſes in remainder; and then to the firſt and 
other ſons of Sir F. Hobart in tail male ſucceſſively : 
and where any part of the eſtate is limited to the Counteſs 
of Stamford, for life, and then to the Farl of Stamford 
for ninety-nine years, (if he ſo long live,) that there be a 
limitation alſo over to truſtees and their heirs during the 
lives of the ſaid Earl and Counteſs, and the ſurvivor of 
them, to preſerve the contingent uſes in remainder, and 
then to the firſt and every other ſon of the Counteſs 
of Stamford, and the heirs male of the body of ſuch firſt 


Johu Maynard; which right heirs were the Counteſs of 


was afhrmed by the Houſe of Lords upon the appeal. 

It may be worth while to ſtop a little to obſerve upon 
this caſe. 1ſt, Both this court and the Houſe of Lords 
conſtrued the words Heirs male of the body of the firſt fon 


ſon of ſuch firſt ſon. 

2dly, Taking the limitation as it ſtood in the will, and 
reducing the words, or even the {trict legal operation of 
thoſe words, into a conveyance by deed, the limitation to 
the heirs male of the body of ſuch firſt ſon was void in 
law ; for the eſtate limited to ſuch firſt ſon was for ninety- 
nine years only, and not a freehold ; and conſequently 
could not, within the doCQtrine of Shelly's caſe, unite with 
the limitation of the heirs male of his body, and by way 
of contingent remainder. It could not be good, 'becauſe 
there was no eſtate of freehold to ſupport it. From hence 
it followed neceſſarily, if thoſe words had been inſerted 
in a conveyance, the freehold and inheritance muſt at law 


no otherwiſe material than as it let in two terms of ninety- |have veſted in the coheirs of Sir John Maynard; and yet 


nine years for the benefit of the Earl of Stamford and Sir 
Hen, Hobart, if they ſhould ſo long live (in caſe they 


the court made good the whole, by inſerting an Eſtate to 
truſtees to preſerve contingent remainders. | 


ſhould ſurvive their wives,) in their reſpeCtive parts of | 3dly, The private aCt of parliament did not direCt any 


the eſtate. EE 
Sir Hen, Hobart and his lady died, and left Sir John 
Hobart (now Earl of Buckingham) their only ſon, an in- 


limitation to truſtees, to preſerve contingent remainders 
after the eſtate to the Earl of Stamford for ninety-nine 


fant, who brought his bill to have a conveyance exe- |direfted. ; | n: 
cuted by the truſtees purſuant to the will and aCt of par-| yqthly, Mr. Serjeant Maynard had inſerted an expreſs 


liament, 24 Jan. 1707. Lord Cowper decreed, that the 
truſtees ſhould execute conveyances according to the will 


gent remainders after the deviſes for life to Sir f, Ho- 


and words of the aCt of parliament, and referred it to |bart, Lady Hobart, and the Counteſs of Stamford ; and 
a Maſter to ſettle the conveyances. The Maſter made | therefore it might have been argued, and undoubtedly was 


his report, whereby he allowed the draught of a convey- 


ſo, that where the teſtator intended ſuch an eſtate to pre- 


ance in general words, referring to the will and aCt of | ſerve contingent remainders, he had inſerted it, and con- 


parliament, thus: © To convey the premifſes to Mr. 


ſequently where he had omitted it, he did not intend it 


Clayton and Mr. Carter and their heirs, habendum, to | ſhould be done : further, the will eonclnded with ne- 


them and their heirs, to the ſeveral uſes, intents and pur- 


Poſes in the plaintiff's will and a@ limitted, exprefſed and 


gative words, and to no other uſe or purpoſe whatſoever, 
'This is a much more plauſible objeQion, than what 13 


declared,” To this report and draught Sir Fohn Hobart | drawn in the preſent cafe from the diiferent penning of 


excepted, that the premiſſes ought at leaſt to have been 


the deviſe of the other moiety to the after- born fons of 


limited to the uſe of Clayton and Carter, and their heirs, | Mrs. Spencer, and yet it did not prevail againſt the tefta- 


and only in truit for ſuch perſon and perſons, and for ſuch tor's governing intention to make a ſtrict ſettlement. 
Vor, Il, N* 138, . ry | 


9U "Theſe 


veſted in the faid truſtees, for the better preſervation of 


the matters of this exception were argued before my Lord 


that it was deſigned to be as ſtrift a ſettlement as poſſible 


and every other ſon, and then to the right heirs of Sir 


Stamford and Sir Fohn Hobart. "This is the order which 


of my Lady Hobart in the ſenſe of the firſt and every other 


years, if he ſhould ſo long live, and yet that was allo 


clauſe in his will, direCQting truſtees to ſupport contin-. 
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Theſe caſes were precedent to that of Papilion and Poyce, 
| but that authority has been followed by others ſubſequent. 
 Altton and Aſhton, 14 November 1734, before Sir 7e/. 
' Jekyll, MM. R. Foſs Ajbton by his will gave 12,0001. 1n 
money, and 6000!. in S, $. annuities to truſtees, in truſt 
as ſoon as conveniently might be after his death, to. fell 
the ſame and lay out the money in a purchaſe of lands of 
inheritance to be conveyed to Geo. Fof. Aſhton for life, 
and after his death to the ue of his body lawfully begot- 
ten, and fo 
Aſhton in fee. Geo. Foſ. Aſhton brought his bill for a 
performance of this truſt ; at the hearing of the cauſe one 
queſtion was, what eſtate the plaintiff ought to take in 
the lands to be purchaſed, whether for life only or in 
tail? ſor it was inflied on his part, that if it had been 
a deviſe of the lands, he would have been clearly tenant 
in tail; and the truſt ought to receive the ſame con- 
ſtruQtion. But the court held, he ought to be made 
tenant for life only of the lands to be purchaſed, and de- 
creed that they thould be conveyed to the plaintiff ſor 
life, with remainder to truſtees to preſerve contingent 
remainders, with remainders to his firſt and other ſons in 
tail general, with remainders to his daughters in tail, as 
tenants in common, and not as joint-tenants, with crols 
remainders between them, reryainder in fee to the deten- 
dant H. Aſhton. | | | 
'This decree has ſtood without being appealed from ; 


but here | muſt take notice, that the words of -limita- 


tion are i//ue of his body, and not heirs of his body, as in 


the preſent caſe: but it has been eſtabliſhed ever fince 


the caſe of King and /elling, that in a will the words 
7/Jue of the body are as {triCt proper words of limitation, as 
heirs of the body, and equally give an eftate-tail in lands 
| legally deviſed, and ſo it undoubtedly would have been 
the caſe of Afton and Aſhton, if it had been a deviſe of 
the lands : what changed that conſtruction in the caſe 
of Backhouſe and //ells was the word only, which imported 
a negative. WET 

'The next caſe 1 ſha!l mention is that of 7/thers and 
Allgood, decreed by Lord. Talbot, 4 July 1735. 1 ſhall 
take it from the Regilter's book, and it was this: {/aac 
Allgoed, being ſeiſed of ſome ground rents in fee, and of 
a certain term for years in houſes, by deed dated 1oth 
February 1714, conveyed the fame to truſtees, to hold 
fuch part of the premiſles as was freehold to the utc of 
the truſtees and their heirs, and ſuch. part as was 
leaſehold to the truſtees, their executors and adminiſtra- 
tors,' upon truſt, that they ſhould apply the rents of the 
premiſles and the benefit of redemption thereof to the 
plaintiff Hannah Ithers for lite, and after her death to 
the heirs of the body of the plaintiff Hannah I-ithers, and 
of [ſaac Alilgoed, ſince deceaſed, and of Hanna!) Glaſs and 
Atary Allzocd, and to their heirs, executors, adminiſtra- 
tors, and aſſigns, during the continuance of the eſtate 
in the premiſles. | : | 

After the teſtator's death, Hannah Fibers jointly with 
her huſband, brought her bill for a redemption ot certain 
mortgages which were upon the premiſles devited, and 
for a performance of the truſts of the will. At the hear- 
ing of the cauſe, one queſtion was, what eſtate the plain- 
tiff Haniah took in her ſhare of the premiiles by virtue 
of this truſt, whether for life or in tail ? and upon ar- 
gument my Lord Talbzt was of opinion, that ſhe took on- 
ly an eſtate for life, and has declared it in his decree jn 
theſe words : ** That the plaintiff Hannah Withers 1s 
mntitled to the equity of redemption of the freehold and leaje- 
hild premiſſes comprized in the deed of trujt, during her life.” 
Accordingly he decreed the redemption to her as tenant 
tor life, with proper proviſions for ſecuring the principal 
money upon the remainders of inheritance in the eſtate, 
and for keeping down the intereſt during her life, out of 
the rents and profits. 

You obſerve in this caſe the words are heirs of the body, 
and yet were held to be words of purchaſe, I am ſenh- 
ble, that it has been endeavoured to be diſtinguiſhed by 
ſaying, that here the heirs of the body of Hanneh I ithers 
were joined in the deviſe with other perſons who clearly 
muſt take by purchaſe by way of remainder, and that 
ſhewed the donor's intent, that they ſhould all take in 


r want of ſuch iſſue, to his nephew Henry 


1 8 Wes 
the ſame manger. .oy purchaſe, But what does thay 
amount to ? only that a plain indication of the | [tator' 
intention will change thoſe words from words of 
jon of eflate into words of purchaſe, which is at! "IPA 
Notenten for in the caſe now in judgment Fo rhing 
argument was not concluſive, nor did crezte any »bf vo 
necellity to make them words of purchaſe : Gnee ps 
| had been a grant of a legal eſtate, Z7annah Iithers lf 
have taken one fourth part of the inheritance as $50 | 
in tail, and the other three-fourths have gone is 6. 
deceaſe to the grantees in remainder, Tn a report which 
I have ſeen of this caſe, my Lord Talbot ſaid ex We) , 
that the rule of law is not fo ſtrict, as to contin We 
intent of the party where plain. * 
'The laſt authority which I ſhall cite under th; 
is of my Lord and Lady G/enorchy and Bofvills 
was decreed by Lord Talbot in Hill. 1733, / 
Sir Thomas Perſhail by will deviſed his eſtate to try 
and their heirs, upon truſt, until his grand-dauck:. 
Arabella Perſhall ſhauld marcy or die, to receive the ren 
and profits, and to pay her 100). per ann. for mainte.. 
nance, and 2s to the reſidue, to pay his debts and lega- 
cies, and after payment thereof, then in truſt ſor his {4:4 
grand-daughter, and upon further truſt, that if ſhe mar- | 
ried a proteſtant of the church of England, and ſhould he 
of the age of twenty-one years, or if under that avc 
and. ſuch marriage ſhould be with the conſent of ber 
aunt, then to convey the eſtate with all convenient ſpeed 
after ſuch marriage, to the uſe .of the ſaid Arabella for 
life, without impeachment of waſte, voluntary wafte in 
bouſes excepted ; remainder aſter her death to her huf- 
band for- life 3 remainder to the iſſue of her body, with 
remainder over; and upon further truſt, if the ſaid 4rg- 
bella died unmarried, then to the uſe of the ſaid Arabe!ly 
for life, remainder to the ſon of his other grand-daughter 
Prances Irciand, and the hcirs of her body, with ſevert! 
remainders over ; and upon further truſt, that if Arabe/a 
ſhould marry not according to the direcTion of his will, 
then upon ſuch marriage to convey the eſtate to truſtees, 
as to one moicty thereof, to the uſe of Arabella for life, 
remainder to truſtees to preſerve contingent remainders, 
remainder to her fir{t and every other fon being a pro- 
teſtant, in tail, with ſeveral remainders over; and the 
other moiety to the ſon of his grand-daughter [relaud itt 
like manner. | 
The teltator died, and Araliila, now Lady Glenirily, 
| aiard her. full age. Upon a treaty of marriage with 
| Lord Glenzrchy, ſhe obtained a conveyance from one 0f 
the truſtees to herſelf for life, remainder, to her intended 
huiband for life ; then to the heirs of her body ; but the 
defendant Befvilie, one of the truſtees, who was alloa 
remainder man, refuſed to convey. However, ſhe hav- 
ing by this conveyance a legal eſtate tail in one moiety, 
and an cquitable eſtate in the other, ſuffered a recove:r 
to the uſe of herſelf in fee, and in 1730 married my Lord 
Glenorchy, who made a conſiderable tettlement vpon her. 
As to her own eſtate, ſhe covenanted to ſettle it upon 
ber huiband and herſelf for liſe, remainder to the tilt 
and every other fon of that marriage, in tail male, and 
upon failure of fuch iſſue, to the ſurvivor of the huſband 
and witc, in fee. 'The bill was brought to have a con- 
veyance of 'one moiety of the truſt eſtate from Mr. B/- 
ville to the uſes declared in the marriage articles ; andthe 
principal queſtion at the hearing of the cauſe was, whether 
by virtue of this will Lady Glenorchy was entitled to be 
tenant in tail or for life only £ "The cauſe came on firlt 
before my Lord King, who took time to adviſe, and t9 
have the opinion of the Judges ; afterward it came on 
before my Lord Talbst, who alter long argument and delt- 
berate conlideration held, that ſhe was incitled only to an 
eſtate for liſe with remainder to her huſband for lite, 
with remainder to truſtees to preſerve contingent ules, 
with remainder to her firſt and every other ſons in tail, 
with remainders to her daughters in tail, with other 
remainders over: and decreed a ſettlement accerd- 
ingly. | 
Notwithſtanding this, he held, that according to the 
caſe of King and Ael/ing, the words {ſue of the body were 3s 


$ head, 
Which 


ſees 
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properly words of limitation in the will, as the _ 
| ers 
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heirs of the body 3 and that-if this had been a deviſe of a 
legal eflate, Lady Glenorchy would have been tenant in 
tail ; but that it being a truſt circumſtanced as that was, 
he was at liberty to make a different conſtruction, to com- 
_ ply more ſtrictly with the teſtator's intention. I cite this 

caſe at preſent merely as another authority in general, 
that the word 2/ur, though admitted to have the ſenie of 
the words heirs of the bedy, was conſtrued as a word 
of purchaſe, to comply with the teſtator's intention ; and 
T ſhall reſerve to my next head, that part of my Lord 
Talbot's reaſoning, which turns upon tru/?s executed, and 
truſts executory, which has been ſo much infiſted on for 
the plaintift, 

But before I quit this precedent, I mult obſerve, there 
were conſiderable arguments arifing upon the penning of 
Sir Thomas Per/hal's will, to rebut the ſuppoſed intention 
to make Lady Glenorchy only tenant for life in caſe ſhe 
\ married according to the direCtions of this will, which ſhe 
had done : for in the other event of her nt marrying 
according to the direction of his will, he had'direCted 
one moiety of the eſtate to be conveyed to her for 
life, with remainders to truſtees to preſerve contingent 
_ Temainders, with remainder to her firſt and every other 
ſon, being a proteſtant in tail, whereas in the other 
caſe it was barely limitted to her for life, then to her 
huſband for life, and then to the 2//ue of her body gene- 
rally. | | | 
r SIR hence it appeared, that the maker of this will 
knew the difference between a general limitation in tail, 
and a ſtrifEt ſettlement, and knew alſo how and in what 


place properly to inſert truſtees to preſerve contingent 


remainders, when he intended it. This furniſhed a 
much ſtronger objeCtion than that which is drawn in the 
preſent caſe from the limitation of the other moiety to 
the after-born ſons of Mrs. Spencer ; and yet it did not 
prevail to ſupport the legal conſtruQtion of the words 
againſt the manifeſt general intention of the teſlator, 

3dly, This caſemnaturally leads me to the third and 
laſt queſtion. Whether there is any particular ſettted 
rule or determination of this court, which will land in 
the way and prevent the teltator's intention from taking 
effect ? - ES 

And under this head I told you, I propoſed to conſider 
the diſtinCtion between zru/?s executed and truſts execu- 
tory. | 
| For the plaintiff, it has been objected, that two parti- 
cular ſettled rules ſtand in the way. 1ft, 'That although 
in decrecing an execution of marriage articles, entered 
into for valuable conſiderations, the court, in order to 
' render the contract of the parties effectual, will make 
ſuch a confiruCtion as is contended for by the defendants : 


yet upon a wil), under which all the parties claim volun- | 
tarily, the words deviſing, a truſt eſtate muſt be taken as 


they are, and the court is not at liberty to depart from 
them. 

24ly, That even in the caſe of wills there is a diffe- 
rence eſtabliſhed between tru/ls executed and trujis execu- 
75ry. That for inſtance, Where the deviſe is to the uſe 
of A. and his heirs in truſt for B. and his heirs or iſſue 
of his body, that is a tru/t executed, and the court cannot 
vary the words ; but where the deviſe is to 4. and his 
keirs, upon truſt to convey the eſtate to B. and the heirs 
| or iffue of his body, that is a zruft executory : and the court 
has a greater latitude to mould and frame it fo as to an- 
{wer his intention. | 

The leading authority to ſupport the firſt objeCtion is, 


that of Bale and Coleman decreed by Lord C:owper, 26th- 


July 1908, and aſterwards by a rehearing by Lord Har- 
court, 28 April 1711. Regr/tzr-book 1710, Lib. a, 3cg. 
Reported 2 Vern. 670. 1 P. Will. 142, In ſupport of 
thelatter objeCtion, teveral caſes have been argued, 1ft, 1 
will conſider the farſt objeCtion in the firſt place. 

It is very true, that a difference has been allowed be- 
tween the conſtruction of marriage articles for valuable 
_conliderations, and of truſts in wills, notwithſtanding it 
has been admitted, that the intention of the party ought 
to prevail in both. For this reaſon it is, that you ob- 
ſerve I have not cited any one caſe arifing upon articles 
for valuable conſiderations. Bur I beg leave to deny the 
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propoſition that has been Iaid down, that becauſe under 
a will all the parties claim as volunteers, therefore the 
words deviſing a truſt eſtate muſt be taken as they are, 
and the court cannot depart from them. There is a 
multitude of nothoritice in this court to the contrary 
ſeveral of which T have cited already, and it muſt of ne- 
cellity be ſo. For, as the court is in moſt of thoſe caſes 
bound to decree a conveyance of the legal eſtate, if it 
ſhould inſert in the conveyances the very ſame words of 
imitation, which are found in the will, they would very 
often have a different operation in a deed, and carry 
a difterent eſtate, ſrom that given by the will. There 
are various caſes of this ſort ; but to put one plain inſtance 
inſtead of many : 

The word iſſue it a will is generally and properly a 
word of limitation of eftate z but in a deed it is always 
a word of purchaſe, and muſt operate accordingly. 
What then follows from hence ? The court muſt in all 
ſuch caſes make a conſtruction of the words. of the will 
according to the intention of the teſtator z which 
amounts to this, that they are bound to depart from the 
very words 1n order to comply with the teltator's intent. 
appearing in the will (7. c.) upon the whole frame and 
texture of the will. | 

I will now examine the caſe of Bale and Coleman a 
little particularly. J/illiam Howell by his will dated 
2 June 1702, deviſed to J//illiam Coleman, Elizabeth Bale, 
Ffilium Bogan, and John Legaſnill and their heirs, all his 
manors and lands, to the intent that they ſhould by ſale 
or leaſing, pay his debts, and the reſidue of the premiſles 
to the ſame four perſons and their heirs, equally to be di- 


fame [Zune 1707, the teſtator declared his will to be, after 
his debts paid, and dividend made of the remainder of the 
premifſes, that notwithſtanding the expreſs words of his 
will to £/:izabeth Bale, her heirs and aſſigns for ever, his 


meaning was, that ſuch part as ſhould fall to the thare 


of Eliz. Bale, ſhould be and remain to El:z. Bale for her 
life, with a power to make leafes for ninety-nine years de- 
terminable on three lives, and after her death to the plain- 
tift Chri/?opber Bale her ſon for life, with like power to 
make Jeaſes, remainder to the heirs male of his body, 
lawfully to be begotton, and for default of ſuch iJue, to 
Coleman and BÞogan, and their heirs, equally to be divided 
between them. Chriftopher Bale the fon of Eliz, was 
plaintiff in the cauſe, and the defendant Coleman inſiſted 
he ought only to have, by the conveyance to be executed, 
an eſtate for life limited to him, with remainder to his 
firſt and every other ſons and the heirs male of the bo- 


fendants Coleman and Þogan and their heirs, | 

Upon the hearing of this cauſe before Lord Couper 1 
1708, he was of that opinion, and decreed that there 
ſhould be a partition of the reſidue of the eſtate z and 
that the ſhares ſhould be conveyed in this manner, 
VIZ. one fourth to the defendant Coleman, two fourths to 
the defendant Bogan ( Fob Lagaſnill being only a truſtee 
for him) and the remaining fourth to defendant £E1:z. 
Bale the plaintiff's mother ; that this Jaſt fourth part 
ſhould be ſettled to the uſe of Eliz. Bale for life, with 
a power of leaſing ; and after her deceaſe to the plaintiff, 
Chriflopher Bale, her ſon for life, with the like power 
of lealing, and after his deceaſe, to the fir{t and every 
other ſon of his body, and the beirs male of the body of 
every ſuch ſon ſucceſſively ; and for default cf ſuch 1Tue, 
to the defendants Coleman and B:gan, and their heirs as 
tenants in common. om 

If it had reſted here, this decree had been a clear au- 
thority tor the defendants in this cauſe ; but Bale and 
Coleman were reheard before Lord Harcourt in April 1711, 
who was of a different opinion, and ordered, that my 
Lord Cowper*s decree, fo far as it directed a conveyance 
of the laſt fourth part to the firſt and every other ſon of 
Chriſlopher Bale, ſhould be reverſed, and inſtead thereof 
itſhould be conveyed, after the death of Chri/tzopher Bale, 
tothe uſe of the heirs male of the body of the ſaid ry 
topher Bale, and for default of ſuch iſſue to the uſe of C/:- 
man and Bogan, and their heirs, as tenants in common. In 


| this decree my Lord Harcourt bas cauſed his reaſons to be 


very 


vided between them. By a codicil dated the 10th of the. 


dies of ſuch ſons ſucceſſively, with remainder to the de- 
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yery minutely entered, and from them the plaintiffs 


counſel have argued more than from the judgment itſelf. 
'The declarations are theſe : his Lordſhip declared, that 


this caſe, ariſing upon the hy; of a will, was much 


different ſrom the caſes decreed In this court upon mar- 
riage articles z that ſuch articles are always intended to be 
carried into a farther and more perfect execution ; that 
the parties to ſuch articles are to he conſidered as pur- 
chaſers ; and in a court of equity ought to have their con- 
tract executed according to the intent and the nature and 
courſe of marriage articles and ſettlements : on making 
whereof the iſſue male of the marriage are particularly re- 
garded, and generally taken as purchaſers. ; . 
T hat when by the careleſs penning of marriage arti- 
cles, the contract is exprefied in conſideration of an in- 
tended marriage and portion, and to ſettle the huſband's 
eſtate to the uſe of him and his intended wife, and the 
heirs male of their bodies, or the like, that general lim1- 
tation has been reſtrained in this court (when an execu- 
tion of the marriage articles and agreement has been de- 
creed) to an eſtate to the huſband ſor life, with a remain- 
der to his firſt and other fons in tail male ; for that it 
could not reaſonably be ſuppoſed a valuable conſideration 
was ayreed to be given to have an eſtate ſo ſettled, that 
the huſband ſhould deſtroy or bar, the ſettlement as ſoon 
as he ſhould make it : but that no one caſe had been 
Cited where the like decree had been made upon the words 
in a will, under which the deviſees claim voluntarily ; 
that in this caſe the queſtion aroſe upon the words in the 
codicil ; and that all wil!s ought to be conſtrued accord- 


ing to the intent of the teſtator ; ſo as ſuch intent appears 


with certainty, and be coni:{tent with the rules of law ; 
but ſuch intent could no otherwiſe be conſidered in a court 
of equity than in the courts of law ; and that the ſame 
words of limitation in a will, ought to receive the ſame 
conſtruction in a court of equity as they have at law; that 
the ſame words in a will, which at law would carry a legal 
intail, ought to be ſo conſtrued in this court, when they 
fall under a truſt, and are to be carried into a farther ex- 
ecution, as in this preſent caſe by the words in the codici], 


\ according to the known rules of conſtruction of law : 


the teſtator has given the plaintiff an eſtate-tail in the 
defendant Elizabeth's Bale's ſhare after her deceaſe, and 
ſubjeCt to her power of leaſing, given by the teſtator, and 
that in this caſe it could not be inferred with any cer- 
tainty from the power of leaſing, that no eſtate-tail was 
intended ; in regard ſuch power of leafing is more bene- 
ficial than that. given to tenant in tail by ſtat. 32 Z, 8. 
And it being admitted, that the debts and legacies are 
paid, therefore the ſame conſtruction ought to be made 
as if no truſt had been ; and then in conſtruCtion of law, 
It will be an eſtate-tail executed. 

Conſider theſe reaſons, and how far they are applicable 
to the prefent caſe. The firſt part of this declaration, 
relating to the diſtinction between the confiruQion of 
marriage articles for valuable conſideration, and wills, 1s 
certainly right ; but has nothing to do with the preſent 
caſe ; and it is remarkable, that the caſe there put, is of 
articles limiting the eſtate to the hutband and wife, and 
the heirs male of their bodies; which in this caſe would 
be decreed to be executed in {trift ſetiiement, and then it 
follows : ** but that no caſe had heen cited where the 
like decree had been made upon the words of a will.” 
This 1s very true : there never was ſuch a decree, nor 
ever will be, where there is no more in a will than is 
there ſtated ; for in the cafe put, there 1s no inſertion of 
truſtees to preſerve contingent remainders, nor any thing 
elſe to indicate an intention 1n the teſtator different from 
the legal force of the words. | 

'The next clauſe in the declaration feems to be applied 
to deviſees of legal eſtates in wills, about which there is 


' no queſtion but they mifft receive the ſame conſtruftion 


In courts of equity as in courts of law. "The next words 
relate directly to deviſees of truſts, and I own they go a 
great way 3 *© that the ſame words in a will, which at 
law would create a legal intail, ought to be ſo conſtrued 
by this court, when they fall under a truſt, and are to be 
carried into a farther execution, as in the preſent caſe, ſo 
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as to make ani equitable intail.” Now here 
ſerve, that this propoſition includes all try 
what have been called. !rufls executory as trufls ex 
For the words are; which are to be carried i _ 
execution, | re ro # JT 

I ſear his Lordſhip, for whoſe abilities Thaye 
ference, had not in that cafe been fully informeq of the 
precedents ; for almoſt every one of the authorities of th; 
caſe which I have cited under my ſecond head, are dire&t 
contradictions to this propoſition, and baving already ' 
ſtated them, I now only refer you to them, Y 

At the conclufion of the general argument in this ge. 
claration, there is a very remarkable clauſe, « And jt 
| being admitted, that the debts and legacies are paid ; 
therefore the ſame conſtruftion ought to be made 25 ic 
no truft had been.” His Lordſhip has thought fit to 
call in this reaſon in aid of his opinion ; but I own I con. 
not conceive how that ſubſequent fa&t can vary or ope- | 
rate all in the expoſition of the will ; but if it could, it 
diſtingurſhes that caſe from the caſe now in judgment; 
for here the eſtate is not ſold, nor the truſt performed. 

I may be thought to ſtand in need of ſome excuſe for 
dwelling ſo long upon this caſe ; but it had been fo much 
enforced and relied upon, that I thought it neceſſary, and 
I cannot help adding one circumſtance within my private 
knowledge. | | _ 

After this noble Lord was out of his office, I have 
heard him more thon once expreſs himſelf very ſtrongly, 
and very wiſely, againſt deelaring general reaſoning n 
decrees of this court, which poſſibly may afte& other caſes 
not then in judgment, and which conſequently could not 
have been tully conſidered nor foreſeen. I could have 
wiſhed that his Lordſhip had not departed from that cau- 
ttous rule in this inſtance. | 
\ But to add force to this precedent, it was faid at the 
bar, that the cauſe was reheard again before my Lord 
Cowper, when he came to the preat ſeal a ſecond time, 
and that he was convinced by Lord Harwur?'s rexfons, 
and afthrmed the latter decree made for the reverſal of his 
own. But that was a miſtake ; for it never was reheard 
again by Lord Cowper, and indeed, ſecond hearings are 
| contrary to the general rule of the court : and therefore if 
| Lord Corper ever did throw out any thing like giving way 
to Lord Harcourt's reaſonings in that decree, it mult be 
only obiter upon the occaſional mention of it in ſome other 
cauſe; and aſter all, my Lord Harcourt's reverſal of Lord 
Cowper's decree does not ſtand in need of that detail 
of general reaſons to ſupport it : it may be miantained 
upon the foot of particular diftinQtions from other prece- 
dents, and 1s molt plainly diſtinguiſhed from the preſent 
cafe. 2dly, I come now to the ſecond objection arifing 
under this head, which 1s founded on the difference faid 
| to have been eſtabliſhed between 7ru/ls executory and truſts 

executed ; ©* that the court has a greater latitude of con- 
ſtruction to anſwer. the intent in the one than in the 
other.” | 

Nobody can be more adverſe than I am Puizta movere, 
to ſhake things ſettled 5 but I cannot find that this cil- 
tinCtion has been eltablifhed by any dire reſolution upon 
the point, though mention has been made of it arguendo, 
{ and reaſons have ſometimes been drawn from it colla- 
terally, to ſtrengthen decifions in caſes where a convey- 
ance has beerr direCted by a will. | 

If one was to examine this diſtinQion to the bottom, it 
| might perbaps ſound a little ſtrange in the ears of lawyers, 
that ſuch a diftinQtion ſhould be ſolemnly eſtabliſhed. 
All truſts are in the notion of law executory, and to be 
executed in this court by ſubpama, as the old books 
ſpeak. At Common law every uſe was a truſt: then 
comes the ſtat, 27 H. 8. and executed the legal eſtate to 
the uſe, and conjoined them together. "That ſtatute 
mentions tru/ts as well as ſes, and a truſt executed is in 
{tritneſs now 4 legal eſtate : and therefore, in order to 
bring it into the jurifdiftion of the Chancery, it muſt be 
executory, that is, the legal eſtate muſt want to be exe- 
cured to the truſt, and a conveyance to be decreed. 

Therefore one eſſential part of the zru/? is, that the 
| truſtee is to convey the eltate at ſome time or other: 


| I muft oh« 
lts, as well 
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ſometimes it is to be done ſooner, ſometimes later ; and 
this, whether the teſtator has direCted it or not; and * 
much every teſtator is preſumed to know. One may 
therefore reaſonably doubt how it can make any ſubſtan- 
. tial difference, whether the teſtator has in words direQted 
a conveyance or not ; ſince the law, that is, the courſe 
of this court, takes notice that the teſtator could not 
intend his eſtate ſhould always remain in truſtees ; but 
that one principal confidence repoſed in them 1s to con- 


"Tk ſaid, one may reaſonably doubt of this, and 1 


choſe not to carry it farther at preſent out of deference to. 


thoſe great men who have laid any weight on this dut- 
tinction. The caſe wherein the moſt ſtrong reaſoning is 
produced on this ſubjeCt, is that of Lord Glenorchy and 
Boſvill., What my Lord Talbot ſaid in his argument in 
that cauſe relative to this point, has been ſtated to me to 
his : _ 
* p There is another queſtion, viz. How far in caſes 
of truſts executory, as this is, the teſtator's intent is to 
prevail over the ſtrength and legal fignification of the 
words ? I repeat it, I think in caſes of truſts executed or 
immediate deviſes, the conſtruction of the courts of law 
and equity ought to be the ſame ; for there the teſtator 
does not ſuppole any other conveyance will be made ; bur 
in executory truſts he leaves ſomewhat to be done : the 
truſts are to be executed in a more careful and accurate 
manner. The caſe of Leonard and the Earl of Suſſex, 
had it been by a& executed, would have been an eſtate- 
tail, and the reſtraint had been void ; but being an exe- 
cutory truſt, the court decreed according to the intent, 
as it was found expreſſed in the will, which muſt now 
govern our conttruCtion ; and though all parties claiming 
under this will are volunteers, yet are they intitled to the 
aid of this court to direct their truſtees. I have already 
ſaid what I ſhould incline to, if this was an immediate 
deviſe ; but as it is executory, and that ſuch conſtruction 
may be made, as that the jſſue may take without any of 
the inconveniences, which were the foundation of the re- 
ſolution in King and Meliing's caſe, and that the teſtator's 
intent is plain that the iſſue ſhould take the conveyance, 
by being in common form, viz. © To the Lady Glenorchy 
for life, remainder to her huſband for life, remainder to 
the firſt and every other ſon, with a remaindger to the 
daughters, will beſt ſerve the teſtator's intent.” Nobody 
can poſſibly have a greater deference for my Lord Tatbot's 
opinion than | have ; but I think his decree in that caſe 
ſo right, that it did not want the aid of the diſtinEtion 
there made. Conſider then how far it amounts to a po- 
fitive opinion, even to conclude himſelf. CEP 9 
"The firſt words indeed as ſtated are theſe : © I think in 
caſes of truſts executed or immediate deviſes, the con- 
{truftion of courts of law and equity ought to be the ſame; 
for there the teſtator does not ſuppoſe any other convey- 
ance will be made.” But | think I have proved, that 
_ the teſtator is in moſt caſes preſumed to know that ſome 
time or other a farther conveyance muſt be made. | 
Immediately after his Lordſhip mentions the caſe of 
Leonard and Earl of Suſſex, and ſays, had that been by 
aft executed, it would have been an eſtate-tail, and the 
reſtraint had been void. If by a&t executed is meant a 
deed in the teſtatrix's life-time, which 1s the proper ſenſe 
_ of the words, it is certainly right ; for all ſuch reſtraints 
of alienation are void at the Common law. _ But if it be 
meant of a deviſe to truſtees upon an immediate truſt, 
without expreſly directing a conveyance, [| beg leave to 
dCoubt of it ; and whether, if ſuch a clauſe of reſtraint has 
been inſerted in a deviſe of a truſt executed, (as it is 
called) the court, when it had decreed a conveyance 
would not have been bound to decree it in ſtri ſettle- 
ment, as my Lord Cowper did in that caſe. He adds 
farther, ** aud, though all parties claiming under the wil! 
are volunteers, yet they, are intitled to the aid of this 
court to'direct their truſtees,” But can this differ the caſe 
of what has been called an executory truſt from an im- 
meditate deviſe in truſt: in both caſes the parties are 
equally intitled to the aid of this court to difedt their 
truſtees in making a conveyance, But toward the-end it 
appears, that his Lordſhip had not formed any fixed opt- 
VoL, II, NY 139. | | 
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nion to bind himſelf upon this point ; for he ſays, © L 
nave aJready faid what | ſhould incline to, if this was ant 
immediate deviſe.” This ſhews it was only the . preſent 
mclindtion of his thoughts, without having abſolutely de-| 
termined his judgment upon that particular point. And 
indeed it appears, that he afterwards relaxed from this ; 
'or in the caſe of //7thers and All»»6d, which was decreed 
near two years afterwards on the 4th July 1735. and 
has been already ſtared, his Lordſhip made the like con- 
{truCtion upon a truſt in a deed, wherein there was no di- 
rection of a conveyance, nor any thing to diſtinguſh it 
from what has been called a tru/? executed, In the caſe 
of Papillon and Voyce, my Lord K::g, who was very fa- 
vourable to the {trict rules of law, neither founded him- 
ſelf upon, nor made any ſuch diſtinction ; for according 
to Mr, JVilliam's Rep. Vol, 2. p. 478. which agrees with 
my memory, he ſays the diverſity is, where the will 
paſſes a /egal e/late, and where it is only executory, and 
the party muſt come to this court in order-to have the 
benefit of the will : that in the latter caſe the intention 
ſhall take place, and not the rules of law. You obſerve 
here that he explains what he means by the word execu- 
tory (7.e.) where the party muſt come to this court to have the 
benefit of the will ; and that in the caſe of ali truſts, which 
muſt be executed by ſubpena, | 
I have now gone through the general reaſoning of the 
caſe. . But there is one thing till behind which is parti- 


cular to this cauſe, and I really think decifive as to the 


determination which ought to be made, | 

T laid it down at firſt, and in this intirely agreed with 
his honour the Maſter of the Rolls, that nothing which 
has happened ſince the death of Benjamin Afton, can 
vary the conſtructicn of this will, or the conſequential 
rights of the parties ; but the determination of the court 
muſt be the ſame as to all legal and equitable conſe- 
quences, as if Benjamin Bagſhaw, the deviſee, had been 
living, and now came to this court for a decree. This 


being'an allowedand undoubted principle, I now conſider 


what muſt have been done, in caſe Benjamin Bagſhaw 
had at this time been plaintiff, and praying of the court 
a conveyance of the moiety of the eſtate upon the foot 
of the will. | ND 

Tf that had been the caſe, the court muſt have decreed 
the ſurplus money arifing by fale to be laid out in the 
purchaſe of Jand, and one moiety of thoſe lands to be 
conveyed to the uſe of Benjamin Bagſhaw, with remain- 
ders over, | 

Then the queſtion would have ariſen direly, whether 
the remainder to truſtees to preſerve contingent remain=- 
ders, which ſtands in the will, ſhould have been inſerted 


in the conveyance, or left out. J1f it ought to have been | 


inſerted, then the next limitation of the uſe muſt have 
been to the firſt and every other ſon of Benjamin Bag- 
ſhaw in tail general, with remainder to his daughters in 
tail as tenants in common ; for the court could not have 
direfted a conveyance to. uſes to be made to Benjamite 
Bagſhaw tor life, with remainder to truſtees to preſerve 
contingent remainders during his life, and after his des 
ceaſe to the heirs of his body, in the very words of the 
will, This is clear, becauſe it would be abſurd and con-« 
tradiCtory : it would be to inſert a clauſe in a deed to 
preſerve contingent remainders in that deed, when there 
were no contingent remainders to be preſerved; "his was 
expreſly agreed by my Lord K'ng in the caſe of Papillon 
and YVoyce. His words were, as I took them from his 


mouth : ** if this conveyance ſhould be made in the _ 


6 words of the will; it would be a very blundering one, 
<« and the court will not decree that contrary to the.in- 
« tention of the teſtator.” If in this conveyance it 
. ought to have been left out, then the limitations of the 
conveyance muſt have been framed to the uſe of Benja- 
min Bagſhaw for life,, without impeachment of, waſte, 
and after his deceafe to the. heirs of his. body, with the 
other remainders over. _ According to the( words an 
immediate eſtate-tail in poſſeſſion would have been veſted 


.in Benjamin Bagſhaw. - In the one or the other of thoſe 


, ways, the conveyance muſt have been formed ; for I can 


[think of no third method. Now, take it which of thoſe 


' ways you pleaſe, the court muſt have departed from the 
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lridt words of the will, and then the queſtion comes to 
this: whether the court ought .to have departed from 
the words of the will, to comply with the intention of 
the teſtator, or to contradict and defeat it ? And my opi- 
nion js, that if in any caſe, I am obliged to depart from 
the ſtrift words of the will, I am bound to do it ſo as to 


| ſupport and comply with the teſtator's intent, rather 


than to contradiCt and defeat it. And I hold with my 
Lord Hale, in the caſe of Pybus and Mitford, 1 Vent. 


378. ** If we can by any means ſerve the intent of the | 


parties, we ought to do it, as good expoſitors ; for, 
as my Lord Hobart ſays, Judges in conſtruction (even) 
of deeds, do no harm if they are a/{utt in ſerving the in- 
tention of the parties, without violating any law.” To 
this, it has been objected in argument at the bar, that 
ſuppoſing you may be at liberty to vary ſrom the letter of 
the will, yet ſtill you muſt adhere to that which would 
be the legal operation of the words of limitation of a truſt, 
when it ſhould be reduced into a common law conveyance. 
I deny this general propoſition, and think I have diſ- 
proved it both by reaſon and authorities. But for argu- 


ment ſake, admitting the general propoſition, the court 


could not have done it in the preſent caſe, by leaving out 
the remainder to truſtees to preſerve contingent utes, 
without conveying to Benjamin Bagſhaw a different legal 


eſtate, from that which the words of the will would have | 


carried, if it had been a legal deviſe of the lands, In 
Coulſ:n and Coulſon the deviſe was of a legal eſtate, and 
the words the ſame as in the will. But all the Judges 
of B. R. held, that by reaſon of the remainder to truſtees 
to preſerve contingent uſes, interpoſing between the de- 


' viſe to Robert Coulſon for life, and the ſubſequent limita- 


tion to the heirs of his body, Robert took an eſtate for 
life, not merged by the deviſe to the heirs of his body, 
but by that deviſe an eſtate-tail in remainder veſted in the 
ſaid Rzybert Corlſon. The conſequence of this opinion 1s, 
that if the court, in framing the conveyance, in the caſe 


| ſuppoſed of Benjamin Bagſhaw, being before the court, 


had left out the remainder to the truſtees and their heirs, 


_ during the life of Benjamin Bag/haw, to preſerve contin- 


gent remainders, which in purſuing the later method, 
they certainly muſt have done, they would have given 
Benjamin Bazſhaw not only a Cifferent equitable eſtate, 
but alſo a different legal eſtate, from what the words, as 
they ſtand in the will, would have given him. To ex- 
plain this : by the legal operation of the words of the 
will, he would have had an eſtate for life, in poſſethon, 
10t united with inheritance; with remainder to truſtees 
and their heirs during his life, with a remainder to him- 


 ſelfin tail. 


But by ſuch a conveyance by deed as is contended for, 
on the plaintiff's part, he would have had no parti- 
cular eſtate for lite, but an immediate eſtate-tail in 
poſſeſhon. | 

From hence it clearly appears, that if in the preſent 


. caſe the court had direCted the conveyance to the uſe of 


Benjamin Bagſhaw for life, and after his deceaſe, to the 
heirs of his body, they would not only have departed. 
from the very words of the will, but alſo from the legal 
operation and effects of thoſe words : and conſequently 
have contradicted the teſtator's intention, according to 
the conſtruction of a court of law as well as of a court of 
equity. | | | 

But this I cannot think myſelf warranted to do : and 
for all theſe reaſons my judgment is, | 

To reverſe ſo much of the laſt decree made at the 
R-lls as declares, that Berjamin Bagſhaw took an eſtate- 
tail by the will of Benjamin Aſhton, and as direCts, that 
one moiety of the clear ſurplus of the purchaſe-money 
be paid and applied according to the will of Benjamin 
Bagſhaw : and inſtead thereof, as all the particular limi- 
tations in Mr. A/hton's will are, by the events which have 
happened, ſpent and determined, I muſt decree, that one 
moiety of the clear ſurplus of the money, ariſing by ſale 
of the truſt eſtate in queſtion, be paid by the defendant 


Fohn Spencer, to the heirs at law of the teſtator Benjamin 
Aſhton. | | 


4 95+-0 rms a will; and where a will ſhall be ſet aſide 
or fraud, | | 


4 
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"By ftat. 29 Car. 2. cap. 3. it is enaQed, © 4hq 
viſe in writing of lands, *, Saran or her noderty ug 
any clauſe thereof ſhall be revokable, otherwir 
ſome other will or codicil in writing, be Kirkey TM 'Y 
declaring the fame, or by burning, cancelling O00 
or obliterating the ſame, by the teftator himſelf. or in 162 
preſence, and by his direCtions ard conſent, but (Jj cl 
tinue, &c. unleſs altered by ſome other will or codic;] in 
writing, or other writing of the deviſor, hened in Oy 
preſence of three or more credible witnefics, dachdads 
the ſame: and by the ſame a&, no will in ritin 
concerning perſonal eſtates, ſhall be repealed, nor Fu 
clauſe or bequeſt therein altered by words, or will 
by word of mouth only, except the ſame be, in the life 
of the teſtator, committed to writing, and read to, an4 
allowed by him, and proved to be done by three Wit- 
neſles.” - | 

But where a man, by will in writing, deviſed the-re.. 
fidue of his perſonal eſtate to his wife, and after, ſhe dy- 
ing, he, by a nuncupative codicil, bequeathed to F.S. all 
that he had given to his wiſe, it was reſolved good ; for 
by the death of the wife, the deviſe of the reſidue Sa 
totally void ; and the codicil was no alteration of the 
former will, but a new will for the reſidue. Raym, 
33+: | | 

Revocations by the aCt of the party are either expreſs, 
as where the deviſor expreſly declares his mind, that his 
will ſhould be revoked ; or implied, as where the eſtate 
or thing devifed is altered aſter making of the will. 2 6r, 
£9. Caf. 769. Sir Richard Templeman's caſe, Mich, 4. 
Ann. 10 C. B. | 

Lord Hardwicke Lord Chancellor : the peneral prin- 
ciple 1s, that at the time of the deviſe the deviſor mult 
have a diſpoling capacity, and an «ſtate in the land de. 
viſed ; and the eſtate muſt remain in the ſame plight and | 
condition until his death : for the leaſt alteration by an 
act of his, makes it a different eſtate, and ſhews a diffc- 
rent intention, and therefore is an actual revocation. 
Thus if one fſeiſed in fee deviſes, then infeoffs another to 
the uſe of himſelf in fee, though it. is the old uſe that re- 
mains, yet it is a revocation, though it is his own ſ{eoff= 
ment. O90 of a bargain and ſale without inrolment. So 
if a man thinking himſelf tenant in fee, deviſes, and then 
apprehending himſelf to be cnly tenant in tail, ſuffers a 
recovery, with intent to confirm his will, it isa revoca- 
tion. As to moitgages, they are exceptions out of the 
rule. At law a mortgage for years, and in equity a 
mortgage in fee, are revocations pro tanto only ; and the 
reaſon is, that a mortgage is only a ſecurity ; and though 
it be a conveyance of a real eſtate, yet in this court it is 
a Chattel intereſt only, and goes ro the executor, and it. 
gives no dower. In the caſe wherein theſe leading prin- 
ciples were eſtabliſhed, alter the teſtator had deviſed all 
the manors, lands, tenements, and hereditaments, he by 
a deed. conveyed an advowlon which he was feifed of at 
the time of making his will, to and to the uſe of truſtees 
and their heirs ; in truſt to preſent the church when void 
to a particular perſon, it qualified, on the terms pre- 
ſcribed therein ; and if ſuch a perfon ſhould be in- 
capable, then to preſent ſuch clerk as A. ſhould nomi- 
nate; and in default of nomination by him, as the 
truſtees ſhould think fit. The perſon intended was pre- 
ſented ; and on a bill brought by the heir at law of the 
teſtator, to have a legal conveyance of the reſidue of the 


editaments, or 


| advowlon, the queſtion was, Whether this deed, being 


only a truſt for a particular purpoſe, as it was ailedged, 
was a total or partial revocation ? And determined by 
Lord Chancellor, after arguing as above, that it was 2 
total revocation ; it being a grant of the legat intereſt ; 
and the truſt was a real and beneficial intereſt given by 
it to the truſtees, that of nominating themſelves in de- 
fault of A's nominating : and he decreed, a conveyance 
to be made according to the prayer of the bill. 5 Bac- 
Abr. 527. cites MS. Rep. Sparrow v. Hardcaftle in Canc. 
Paſe. 17 Geo. 2. | | 

1. S$. ſciſed of alcaſe for lives, deviſes it ; and afterwards 
1. $. (urrenders the old leaſe, and takes a new one to bim 
and his heirs for three lives. Decreed by Lord Chancellor 


| King, that this renewal of the Jeaſe was a revocation of 


the 


9. 
the will, as to this particular. 9 P. 1/71. Rep. 166, 170. 
 Marwwd v. Turner. | y OEIFY 
So wherea truſtee deviſed by his will, a leaſehold eſtate 
under Magdalen College, Oxon ; and after the making of 
this will, before his death, renewed his leaſe, b ſurren- 
dering the old one, and taking a new leafe. Determined 
by Lord Chancel'or, that this was a revocation of his 
will. And though the teftator, 'after the renewal, look- 
ing amongſt his papers, had ſaid, this is my will, that Was 
held to be no republication. 5 Bac. Abr. 527. cites MS, 
Rep. Sir Tho, Abney v. Miller, in Canc. Trin. 1743. 
If the latter part of a will is inconſiſtent with the for- 
mer part of it, it ſuperſedes and revokes ir. Per Reyno/d 


Ch. B. and Comyns and Thompſon, Barons in Scacc. Fitz- 


gibbons 195+ Attorney General v. Governor and Co, of Chelſea 
Water -WOYKRS. | | 

It was agreed to be the conſtant rule of this court, that 
where a legacy was given to a child, who afterwards upon 
marriage, or otherwiſe, hath the like or greater ſum, it 
ſhould be intended in fatisfaCtion of the legacy, unleſs the 
teſtator ſhould declare his intent otherwiſe ; and it was 
ſaid the words of ratifying and confirming do not alter 
the caſe, though they amount to a new publication, 
being only words of form, and declaring nothing of the 
teſtator's intent in this matter. 2 Freem. Rep. 224. [od 
v. Hurſt. | 

Defendant's teſtator by his will gave his four daugh- 
ters bod. a-piece, and atterwards married his eldeſt 
daughter to the plaintiff, and gave her 7o0o!l. portion ; 
aſter that he makes a codicil, and gives 1co/, a-piece to 
his unmarried dauzhters, and thereby ratifies and con- 
firms his will, and dies. Plaintiff preferred his bill for 
the legacy of 60cl. given to his wife by the faid will, 
And his honour held, th:t the portion given by the teſ- 
rator in his life-time, ſhould be intended in ſatisfaCtion 
of the legacy. 14. Ibid. 


_ I. $. bad four daughters, A. B. C. and D. and by his 


will deviſed to A. 100cl. and by the ſame will deviſed to 
them 1500, a-piece for their: portions ; which laſt fums 
were to be raiſed out of a real eſtate deviſed by his will 
| for that purpoſe. A. marries in 7. S's life-time 3 and 
1. $. gave her gocol. poruon. And per Lord Keeper 
Iright, this 4000/7. portion muſt be taken to be a fatis- 
faction of the 1500/. given A. by the will of her father; 
' and a revocation of the will pro tanto : but as to the 
Lo00l. that being a general legacy, A. mult have it, not- 
withſtanding the 4000/. given her for her portion. Prec. 
_ in Chan. 183. Ward v. Lant, | 
1. $, deviſed lands in $S. to A. his ſon for ninety-nine 
years,determinable upon three lives; and by hiswill charges 
the ſaid lands with an annuity of gol. per annum to his 
daughter 4, and afterwards deviſes the ſame lands for 
ninety-nine years, determinable upon three other lives, re- 
ſerving 507. a year rent ; this is, during the continuance 
of the leaſe, a revocation ; but it is no revocation as to the 
40. per ann, annuity, there being rent enough reſerved to 
ſatisfy that. Vin. Abr. tit. Deviſe (R. 2.) Ca. 16. þ. 140. 
Parker v. Lamb. | 
I. S. By will (int? a”) deviſes to B. his younger ſon 
-50/. and afterwards buys him a cornet of horſe's com- 
miſſion, and paid 650). for it, and it was proved he in- 
rended this ſhould be diſcounted out of his legacy, and 
that he would ſtrike ſo much out of the will, as foon as 


the accounts came to London to him, but died before 


they came, without altering his will. Decreed that the 
money paid for his commiſſhon, ſhall go in diminution of 
the legacy, and be taken in payment and fatisfaQtion 
for ſo much. Prec, in Chan. 263. Hoſrins v. Hoſ- 
kins. | 

If a man deviſes lands, and afterward mortgages the 
fame for years, and then levies a fine ſur conuſane le droit 


| come ceo, and not a fine ſur conceſſit ; this will be a revo- 


cation ; but if there had been a fine ſur conceſſi, it had 
revoked only protante, Vin. Abr. tit. Deviſe (P.) Ca. 
10. þ. 136. F0 | 

A. by will gave his children ſeveral legacies, and to 
his eldeſt ſon 2000). afterward he gave him yoo. to go 
to /taly, and being a merchant, enters on the debtor ſide 


: 


of his book, my ſon debtor 400l. Then by. a 
having taken an account of the eſtate, | and, finding it 
would not anſwer all the legacies, he retrenches 4co 7. 
out of each of the young children's legacies,, without ta- 
king any notice of the eldeſt ſon or his 400/. His honour 
decreed the whole 20001. to the eldeſt fon. Prec: in Chan. 
298. Bird v. Hooper. | weeks, rs 4 | 
A man makes his will duly executed and atteſted ac- 
cording to the ſtatute of frauds and perjuries. and at the 
lame time, in like manner, exccutesa duplicate thereof ; 
ſometime after, the teſtator having a mind to change one 
of his truſtees, orders his will to be wrote over again, 
without any variation whatſoever from the firſt, ſave 
only in the name of that truſtee. And when it was (0 
wrote over, he executes it in the preſence of three wit- 
neſles, and the three witneſſes ſubſcribed their names, 
but not in his preſence. After this the teſtator cancels 
the duplicate, by tearing off the ſeal, and then dies. 
And the queſtion was, W hether this ſecond will, not be- 
ing good, as a will to paſs lands, ſhould yet be a revo- 
cation of the firſt, and if it ſhould not, whether the 


| cancelling the other ſhould be a revocation thereof within 


the ſtatute of frauds and perjuries. And it was decreed, 
that neither the making of the ſecond, nor the cancelling 
the firſt, was a revocation thereof 3 thovgh in the ſecond 
there was an expreſs clauſe, that he did thereby revoke 
all former and other wills; wherein my Lord Chancellor 
took this diſtinCtion, that the ſecond was not intended 
barely a revocation of the firſt, ſo as to ſignify his inten- 
tion of dying inteſtate, or without any will ; but it was 


ſons, and in the manner thereby deviſed : and therefore 


1f it was -not good as a will to that purpoſe, it was no. 


revocation of the firſt, but as it was ſuppoſed to be va- 
lid as a will for paſſing the lands by the ſecond ; and if 
a man by his will deviſes lands to A. and after makes a 
ſecond will, and thereby deviſes the lands to B. if this 
ſecond will be not good, as a will to paſs the lands to B, 


it ſhall be no revocation of the deviſe in the firſt to A. 


for it 1s plain, 4. was to loſe only what B. was to gain 
and if B. gains nothing by the ſecond, 4. ſhall loſe no- 
thing that was given him by the firſt : but if a man 
executes a ſecond will, which appears to have no other 


intention than to revoke the firſt, and to die inteſtate, 


though this ſecond be.notin all circumſtances duly executed 
as a will whereby to paſs lands, yet it will. operate as 
revocation of the firſt : and as to the cancelliog or 
tearing of the firſt will, that is no revocation. of it in 
this caſe, becauſe that was no ſelf-ſubſiſting independent 
act, but done to accompany, or in a way of aflirmation 
of the ſecond: it was done from an opinion, that 
the ſecond had effeCtually revoked the firſt, and theres 
fore he tears the firſt as of no uſe : but the firſt was not 
effeCtually revoked by the ſecond: and the act of tear- 
ing the firſt will, will not deſtroy it neither : for though 


a man may, by the ſtatute of frauds, as effeQtually deſtroy 
his will, by tearing or cancelling it, as by making a ſe- 
cond ; yet if he does make a ſecond, and intends that as 
a revocation of the firſt, if it be inſufficient for that /pur- 
poſe, as in the principal caſe, the tearing and cancelling 
being only in conſequence of his opinion, that he made. 
a good ſecond will, it ſhall not deſtroy the firſl; but jr 


ought to be ſet up again in equity, 1 Abr. Eg. Caſes 
407» 


original will, this is an effeQual avoiding of both, they 
being both but one will, and therefore muſt ſtand or fall 
together. 2 Vern. 472. Onions v. Tyrer. | 


. 


A man makes his will in writing, and thereby deviſes. | 
all his real and perſonal eſtate to his wife, her heirs and 
executors, in truſt to pay his debts and legacies; and 


then deviſes ſeveral legacies to his children and other per+ 


ſons, and concludes, © In witneſs whereof I have, to this 


my laſt will and teſtament, containing nine ſheets of pa« 
per, and to a duplicate thereof, to. be leſt in the -hands 
of ſuch a one, ſet my ſeal to every ſheet thereof, and to 
the laſt of the ſaid ſheets my hand and fealy-in the pre- 
ſence of three witneſſes, who all ſubſcribed their names 


al 


codicil; 


intended as an effeQtual will to paſs the lands to the per- _ 


But if a man cancels or revokes either the duplicate or 
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39 due form of law,” Afterwards the teſtator being 


minded to add other truſtees to his wife, and make ſome 
| alterations in his will, ſens for a ſcrivener, and gave 


directions to prepare a draught of inftruCtions for another 
wil!, which the ſcrivener does accordingly, which the 
teſtator read over and approved of very well, and ſets his 
hand to itz and being at a tavern, thinking he had now 
made a new will, he pulls out of his pocket the firſt will 
and tears off the ſeal from the firt eight ſheets, which the 
{crivener ſ{ceing, aſked him what he was doing; why 
F am canc:lling my firſt will. Pray, ſays the 
ſcrivener, hold your hand, the other will 13 not perſeCted ; 
* will not paſs your realeſtate for want of being executed 


fays he, 


pvriuant to the ſtattrte of frands and perjuries. 1 am 
forry for that, ſays he, and immediately defiſted from 


tearing off any more of the ſeals; and in ſome fhort time 
dies without having done any thing further to perfect the 
After his death, on ap- 
plication to the 4piritual court by the wife, who was made 
executrix of his laſt will, they ſentenced it a good will 
as to the perſonal eſtate, and admitted her to prove it : 
And on a bill brought by the legatees againſt the wife, 
and other truſtees, to have a fpecific performance of the 
truſt in the firſt will, and that the eſtate might be ſold, 
purſuant to the direCtians of that will ; it . was infiſted 
upon, that the fir will was revoked either. by making 
of the ſecond, or by-tcaring off the feals from the firtt , 
but Lord Chancellor held, that the ſubſequent will could 
be no revoention as to the real eftate, not being executed 
according to the ſtatute of frauds and periurres :; and that 
as to the tearing off the ſeals from the firit eight ſheets, 


fecond will, cr cancel the firſt. 


| that not being done ani cance.land!, was no revocation ;. 


and that the teal remaining whole to the laſt ſheet was 
ſuſkcient, and in f{trictneſs it was not neceflary that all 


the ſheets ſhouki be ſealed. But hecauſe the Spiritual 


court had ſentenced the ſecond a good will of the perſonal 
eſtate, his Lordſlip held it a gcod will for the whole 
perſonal eftate, and that ſuch legatees of perſonalties in 
the firſt wil, as are left out in the ſecond, mult loſe 
their legacics ; but for thoſe that had legacies by the firſt 
will chargeable on the real eſtate, if the ſame legacies 


were deviled to them by the ſecond will, that they ſhould 
{ti}} contione chargeable on the real eſtate; provided ſuch 


legacies were not increaſed or enlarged by the ſecond will : 
for though the ſecond will was not ſufhcient in itſelf to 


charge the real eſtate, yet ſince the real eſtate remained 
well deviſed by the firft will, they ſhould be till ſecured 
y that real eftate 3 for they were not deviſed out of land 
kke a rent, but only ſecured by land, which before was 
well deviſed ; but for new abſolute Perſonal legacies de- 
viſed by the Jall will, they thould be chargeable only upon 
the perſonal eſtate, and thould have the preference to be 
the firſt paid out of the perſonal eſtate before the other 
legacies in the firſt will, charged upon the real eſtate, 
hecauſe they had ſeveral funds, out of which they were 


to be paidz the perſonal legacies in the laſt will out of 


the perſonal eſtate, which was weil deviſed by that will, 
and the legacies charged upon or ſecured upon the real 
eitate, which was GCeviled by the tuſt will, out of the 
real eſtate. JAbr. Eq. Caf. 409. Hyde v. Fiyde. 3 Chan. 
Repe 3585'S © - 

A. im December T5715 makes his will, and ſigns, ſeals, 
_ and publiſhes it in the preſence of four witnefſes, who 
attefted and ſubſcribed the ſame in his preſence, and there- 
by gives to {{. P, his fon, and to. his heirs and alligns 
for ever, his lands, &c. 'The 2d of Fanuary following, he 
orders one Q. to make an alteration in his will, and inter- 
lines. theſe words; © 1 give unto my wiſe 4. P. and her 
alhgns, my lands in #F. ſor her lite; and after her de- 
ceaſe to my ſon H. and his heirs.” 'The will is read to 
the teſtator, and he approves of it with the interlineation : 
he puts his ſeal upon the wax in the preſence of three of 
the ſame witneſſes, but does not write his name de novo, 
neither do the witneſles ſubſcribe theirs de nova, The 
queſtion was, whether this was a good deviſe to A. P. 
for her life ? 'The doubt was chiefly upon the 29 Car. 2, 
whether this. alteration was not a revocation within the 
ſtatute» Every bequeſt is to continue in force until the 
fame be burnt, '&c, by the teſtator or his direQon, in 


| 
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ue omar, or vale the ſame be altered h 
will or writing of the deviſor, ſigned in the 
three or four witneſſes, dotlacing the ſame. TT : 
be ſigned, it may be in any part; and Per Par}, = 
Eyre, the putting a ſeal is a good ſigning ; for, Per Pri, 
Chief Juſtice, the intention of the parties fgnin "uh 
and the witneſles atteſting, is only that the witnelſcs ma” 
know it again. "This aCt is fully penned, and is not t 
be expounded away. Per Powis, here no danger of 
fraud or perjury; here 1s a new deviſe, and Dn al- 
teration. Per Eyre, every thing is right, ſave the new 
ſubſcribing by the witnefles : the caſe of Lee and Libb 
in Shower 68, bg, is right; nobody can fay this nite 
bequeſt was figned m the preſence of the teftator, P;- 
Eyre and Parker. There muft be more than a bare rev. 
cation. It muſt be figned in the preſence of three wit. 
neſſes. 'The altering a will muſt be underftood of a re. 
voking, 7. e. an alteration by revocation. 'The latter 
implies the whole will, the former of any part, other. 
wife this alteration will claſh with the former clauſe; & _ 
that if the teſtator revokes the whole or part, it ſhall he 
by will or writing, Ggned in the preſence of witnefles 
but they are not obliged to ſubſcribe. Per Eyre, If H, Þ. 
had been here found heir at law, then A. the leflor of the 
plaintiff, might have been helped ; for if this be an alte- 
ration, ſo as FH. is not to have the lands till after 4's 
death, ſhe will have an eftate by operation and implica- 
tion of law. Fin. Abr. tit. Deviſe (R. 4.) Ca. 3. p. 142. 
Townſend v. Pearce. | | 

If 2. devifes lands to B. and his heirs, and afterwards 
mortgages the ſame Jands to 7. S. for years, or in fee, 
though a mortgage in fee be a total revocation at law, 
yet in equity it ſhall be a revocation pro tanto only, 1 ern, 
329, 342, 97, 141, I82, 1 Sake. 158. S. P, | 

90 if a man ſciſed in fee deyiſes it to F. S. in fee or 
for life, and afterwards makes a leaſe to . D. for years, 
this, even at law, ſhall not be a revocation, but ducing 
the years; ſor his intent does not appear further than 
during the term for years. 1 Roll. Abr, 616. Monta- 
gue v. Fefferies. | | 

So it a huſband poficſſed of a term ſor forty years, de- 
viſcs it to his wiſe, and after leaſes the land to another 
for twenty years, and dies ; this leaſe is not any revoce-' 
tron of the whole eſtate; but only during the twenty 
years, and the wife fhall have the reſidue by the deviſe. 
1d. 1bid. I/ilcox”s caſe. | 
| But if 4. deviſes lands to B. and his heirs, and twelvs 
years after leaſes the ſame lands to B. for ſixty years, 
[ro commence after his death, and delivers the deed to 
a {tranger, to the uſe of B. who does not deliver it to Þ. 
till after the death of A. This is a revocation of the whole 
eſtate, for both eitates are not conſiſtent, nor can velt in 
B. at the ſame time; and it was plainly the intention of 
the devifor, that B. ſhould have the leſs eſtate only. &nd 


y ſome other 


it was ſo adjudged, though objected, that it was the m- 
tention of A. that B. ſhould have his liberty to take by the 
the leaſe or deviſe, B. not having agreed to the leaſe in 
the life-time of f. x Abr. Eq. Caf. 410. ; 

But if the leaſe made to the deviſee had been to vegin 
either in pre/enti or futuro, in the life of the Gevilor, it 
had not been a revocation, for inaſmuch as the leaſe 
might have determined in his life, it was conſiſtent with 
his will. Cre. Fac. 49. Coke v. Bullock. 

So where 4. by will deviſed to his younger fon a cer- 
tain meffuage for ninety-nine years, if three lives lived 
ſo long, yielding and paying to his fiſter the plaintiff 20! 
per ann until twelve years old, and thence 40/7. per 4s 
for life: and afterwards the faid 4. for 3ool. fine de- 
miſed the ſaid mefſuage to F. S. for ninety-nine years, if 
three lives. lived: ſo long, yielding 'and paying gol. per 
ann, to A. the teſtator, his heirs and aſſigns, and though 
it was held at the Rolls to be a revocation, yet on an ap- 


,peal to my Lord Keeper, he decreed it to be no revoca- 


tion, and that the daughter ſhould be paid her annulty 3 


-and he faid, that the rule is, where a ſubſequent act {hall 


amount to a revocation. by implication, it muſt be a ne- 
ceflary implication : and the a& .muſt be wholly 1ncon- 
fiſtent with the deviſe. 2 /ern. 495+ Lamb ve Parkere 
2 Freems 284+ S, Ce | & 


L 


W: 1 :L 
& if A. deviſes lands to truſtees to pay his debts, and' 
then to pay his wife 200/. per ann. for her life ; and the 
teſtator living ſeveral years after, his debts increaſed from 
6001. to 10,0001. for 8oool. whereof his ſaid truſtees 
were bound, and afterwards A. the teſtator, by deed and 
tine, conveys his lands to his ſaid truſtees, to ſell to pay 
his debts, and the ſurpius to him and his heirs, and though 
the wife joined with him in the fine and conveyance, yet 
this ſhall be no revocation of the wife's 2007. fer ann. 
1nd ſhe ſhall have the 200/., per Ann. out of the ſurplus 
money after the debts are paid. 2 ern. 241. Lernon v. 
Jones. 2 Fremm. 117. 8. C. 
But in a caſe where Edward Earl of Lincoln had mort- 
oaged the manor of 8. to the defendant //ynn and his heirs 
ſoc 12,0007. and afterwards, by his will, in default of 
iſſue male of his own body, deviſed it to Sir France's Clin» 
51 (who was to ſucceed him in the honour) for his life, 
with remainder to his firſt and other ſons in tail male, 
with other remainders overz and appointed that his 
houſhold goods at his chief houfe at S. ſhould remain 
there as heir-Jooms to the next heir male, who ſhould be 
Earl of Lincoln, and made Sir Francis Clinton executor : 
. afterwards the Earl (who was very whimſical) took a 
fancy to one Mrs. Calvert, daughter to the Lord Bal::- 
more, and fancied he ſhould marry her, though it was 
proved in the cauſe, there never was any intention. of 
ſuch marriage in her, or any of her relations, nor any 
treaty about it; and in this fancy he makes a leaſe and 
releaſe of thoſe premiſſes to the defendant Davenport and 
Townſend and their heirs, (in conſideration of the faid in- 
tended marriage, as it was exprefled) to the uſe of him- 
| ſelf and heirs till the ſaid intended marriage took eftect : 
then as to part, in truſt for Mrs. Calverr and her heirs, 
in lieu of dower, and as to the relt in truſt that the trut- 
tees ſhould fell it, ro difincumber that part limited to 
Mrs. Calvert, and the furplus: money to his executors 
and adminiſtrators. There was no farther progreſs to- 
wards the marriage, and ſome time aſter the Earl died 
without any alteration of his will, and the honour de- 
ſicended to vir Francrs Clinton, (who bad but a very ſmall 
eltate, if any) who died foon after; and the plaintiit, 
his eldeſt ſon and heir, an infant of about ſeven years 
_ eld, brought his bill to have the redemption of the mort- 
gage, and conveyance of the eſtate: and the defen- 
dants A. B. and C. who were couſins and coheirs of Earl 
Edward, brought a crofs bill, that they might redeem 
and have the eſtate conveyed to them. And the only 
queition was, whether the leaſe and releaſe were a revo- 
cation of the will ? It was faid for the plaintiff, that the 
Earl bad but an equitable intereſt, the whole eſtate being 
| belore mortgaged in fee, and therefore it ought to be con- 
{itered according to equity z and that though ſuch a leaſe 
and releaſe would have been a revocation of a deviſe of a 
legal eſtate, yet it will not be ſo here ; for the reaſon the 
Jaw goes upon Judging it a revocation 1s, becauſe the 
leaſe and releaſe 1s a conveyance of the eſtate, and fo ex 


neceſſitate ret a revocation of the deviſe: and it 1s plain 
the law goes upon this, and not upon any ſuppoſed altera- 
tion in the perſon's will, For if a man makes a will, 
and thereby deviſes Jands to F. 8. and his heirs, and af- 
' terwards articles to ſell the land to F. D. and his heirs, 
and reccives the purchaſe money, and dies before any 
conveyance made, theſe articles will be no revocation of 
his will: and yet it is as plain his mind and intention 
to thoſe lands, 1s altered as much as if he had actually 
made a conveyance to F, D. And in the caſe of an equi- 
table intereit, the leafe and releaſe makes 'no alteration of 
the eſtate, ſo as to induce a neceſſity of adjudging it a re- 
vocation, as there 1s in caſe of a legal eſtate : it is plain, 
as to his intention, that he did not intend any revocation 
or alteration of his will, unleſs or until that marriage 
ſhould take effeCt ; for by the releaſe it is limited, that till 
| that marriage it ſhould continue to him and his heirs, 
which is juſt as it was before, and that marriage having 
never taken effeCt, the eflate continues juſt as it was. 
And it cannot be pretended, that this leaſe and releaſe are 
an expreſs revocation of his willz and the court of 
Chancery is fo far from following the ſtrict rules of legal 
revocations, that it often relieves againit them. And 
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therefore if a man deviſes Blackacre to F. $. and his kettsy 
and afterwards mortgages it to F. D. and his heirs, this 
in law, 18 a revocation of the deviſe, and yet in equity it 
ſhall be none farther than to Jet in the mortgagee; and 
to this purpoſe were cited ſeveral caſes. And therefore 
ſince the court of equity muſt interpoſe for one fide or 
the other, it was concluded it ought to interpoſe for the 
preſent Earl, and that he ought. to have the redemption 
of the eſtate, as deviſed by the will of Earl Edward, For 
the defendants it was ſaid, that ſuch a leaſe and releaſe 
would have been a revocation of a deviſe of a legal eſtate, 
and that equitable eſtates are governed by the ſame rules -. 
that legal eſtates are; and there is no fraud or circum- 

vention, or other equitable circumſtances, to make the 

court vary from that fule in this caſe ; and the will is in 

difinherilon of the heir, who is always favoured in all 

courts, And as to the caſes put, where mortgages have 

been held to be no revocation in equity, it was faid, the 

reaſon of that is, becauſe mortgages are not conſidered as 

conveyances of the eſtate, but only charges upon it : and 

my Lord Keeper was of this opinion, and decreed the 

plaintiff's bill to be diſmiſſed, and the coheirs to have the 

redemption of the mortgage. 1 Abr. Eq. Caf. 411. 2 

Freem. 202, reſolved it was a revocation : and upon an 

appeal ſo held in Dom. Procer. by a majority of two 

Lords only. 

So where Sir Jehn Huſband by will in writing, dated ' 
the 12th of February 1708, deviſed ſeveral pecuniary and 
{pecihc legacies, and then gave all the relt of his real 
and perſonal eſtate, after all his debts and legacies paid, 
to John Pollen, on condition he took the name of Huſ- 
band upon him, and the heirs male of his body, with di- 
vers remainders over: afterwards by leaſe and releaſe, 
the 3oth of Azgu/? 1709, Sir Fohn Huſband, together 
with F. S, the truſtee, conveyed ſeveral manors and. 
lands in the county of //arwic to truſtees and their heirs, 
to the uſe of himſelf for life, without impeachment of 
waſte, and that the truſtees and their heirs ſhovid execute 
ſuch conveyance and conveyances thereof as the ſaid Sir 
john by writing under his hand and ſeal, or by his laſt. 
will and teſtament, ſhould direCt or appoint ; and in 1710 
Sir John died, without altering or revoking the ſaid will, 
or making any appointment touching the ſaid real eſtate : 
and the queſtion was, whether this leaſe and relegſe _ 
were a revocation of the will or not? the original bill of 
P:lien being to eſtabliſh the will, ayd the croſs bill to ſet 
aſide the will, and have an account of the profits. And. 
it was decreed, that the leaſe and releaſe were a revoca- 
tion of the will. x Abr. Eq. Ca. 412, Pollen v. Huſband. 

A. having iſſue ſour davghters, and no male iſſue, de-. 
viſes lands to truſtees, in truſt to permit his daughter 8, 
to reccive the rents and profits until her marriage or 
death, and in caſe ſhe married with the conſent of two 
of the truſtees and her mother, then to convey the pre-_ 
miſles to her and her heirs: but if ſhe died before marriage, 
or married without ſuch conſent, then to convey to other 
perſons : afterwards Sg. married in the life-time of her 
father, and with his conſent, and he ſcttled part of thoſe 
lands on her and her huſband, and died. . And 'it was 
held, that this ſettlement was no revocation of the will, 
as to the deviſe of the other lands. 2 Fern. 720. Clarke 
v. Berkley, © al on 

So F. S, having ſour daughters, A. B. D. and C. in 
1705 by will deviſes ſeveral parcels of his eflate ſeverally_ 
to his four daughters and znt' a/” he deviſes to truſtees all 
his lands, tenements and hereditaments, in E. and F. or 
either of them, or near thereunto adjoining, in truſt for 
A. until her marriage or death; and' in caſe ſhe marries. 
with conſent of her truſtees, then ſor her and her heirs, 
or for ſuch perſon as he ſhould appoint, &c. But in caſe” 
ſhe ſhould marry without conſent of her truſtees, and 
forfeit her eſtate, then to her other ſiſters equally among 
them, &c. In 1908, the plaintiff Clarke married 4. 
with the conſent of F. S. and he ſettles upon the mar- 
riage (his wife joining with him, who had theſe lands in. 
Jointure) part of theſe lands” devifed to her by his will, 
aſter the death of her mother, and alſo 71, per ann. in 
fee farm rent, which was doubtful if it paſſed by the will 
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or not, In 1709 F. S.. died without altering his will. 
| gY (Note 
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| (Note F. S. in a letter to Clarke upon the treaty of wiar- 
riage, declares what he will give him with his daughter in 
pretent, and that ſhe will be a better fortune at his death.) 
Qurzre, if this deviſe to A. in fee, upon condition of mar- 
rying with the confent of truſtees, be difpented with or 
performed by her marrying in 7. $.'s life-tiwe, and with 
his conſent? And Cowper Ch. was of opinion, that 
by the marriage with the conſent of the father, the 
condition is diſpenſed with, and the deviſe become abſo- 
lute. Vin. Abr. tit, Deviſe, Ca. 11. p. £54. Clarkeand 
Us' v Lucas et al. | | 

A. made his will and thereof his brother executor, and 
deviſed unto his executor all his cſtate real and perſonal, 
and four years afterwards he marries, and then by a codi- 
cil makes his wite his executrix. - And the queſtion was, 
whether the brother ſhouid have the perſonal eſtate : and 
it was urged, that he ſhould ; for he does not take it as 
executor only, but by expreſs words of gift in the will ; 
and it appears that there was not only a benefit intended 
him as executor, for even the real eltate was devited to 
him : but it being in proof that he had not any the leaſt 
real eſtate in the world, it was ſaid by my Lord Chan- 
cellor, that the perſonal eſtate was deſtgned him only as 
executor : and it was thereupon decreed for the widow, 
the executrix. 1 Vern. 23. W/ilkinſon v. 

If A. by his will deviſes all the reſidue of his perſonal 
eſtate to B, and C. and makes them executors ; and aſter 


by a codicil, cancels and revokes every legacy, thing, and | 


part relating to B. and revokes his being executor ; C. 
ſhall have the whole. A revocation, with a new gift, 


ſhail have the ſame effect as if it had been exprefly given ; f 
and whether it be by codicil or obliteration, it. is the | 


fame. 5 Bac. Abr. 535. SS. Rep. Humphries v. Taylor | 


#1 Chan. Hil. 25 Geo. 2. 

An alteration of ciicumſtances has been con 
an implied revocation. — Thus, 

1. S. being a bachelor, made his will ; and deviſed a 
legacy of 500/. to his brother, and other legacies to 
other perſons, and deviſed his real eſtate to £?:z. Cl:ſe and 
her heirs ; and afterwards intermarries with the fame 
Eliz. Cl:ſe, and died, leaving ber privement enſeint with 
a ſon, without making any alteration in his will: and 
the main queſtion in the caſe was, whether this altera- 
tion in the teſtator's circumſtances did, of itſelf, with- 
out more ado, amount to a revocation. 'I hoſe who ar- 
gued for its being a revocation, relied on the caſe of one 
Ayres, in which it was refolved by the Judges, that 
where a man unmarried made a will and deviſed away 
his eſtate, and afterwards married and had a child, and 


ſidered as 


died without any revocation of his will, that the altera- | 


tion of circumſtances was, in itſelf, a revocation of the 
will. Anda caſe was cited out of Cicero, where one think- 
ing his ſon dead, deviſed his eſtate to another ; yet the ton 
returning, it was held he ſhould have it, becauſe it was 
to be ſuppoſed he would not have dilinherited him without 
reaſon. On the other ſide it was argued, that though al- 
teration of circumſtances might, in ſome caſes, amount 
to a revocation of a will, yet 1t does not in this caſe ; for 
there 1s nothing but what a reaſonable man. might do, 
nothing unjuſt or unjuſtifiable. It appeared he hadan in- 
tention of marrying £{:z. Che when he made his will, 
though perhaps he might not know when he died that his 


wife was enſeint, or it he did, yet it is not uncommon: | 


for many who are kind to, or fond of their wives, to 
kave their children wholly in their power, to make 
them the more dutiful to her, and that he muſt know the 
fon would be.the wife's heir, as well as his; and would 
have the eſtate as ſuch, if ſhe did not difpoſe of it from 
him. Lord Keeper was cleat of opinion, that alteration 
of circumſtances might be a revocation of a will of lands 
as well as of a perſonal eſtate ; and that notwithſtanding 
the ſtatute of frauds and perjuries, which does not ex- 
tend to an implied revocation : but no ſuch alteration 
appears here, for no injury is done any perſon: ; and 
thoſe are provided for whom the teſtator was bound to 
provide for, and ſo eſtabliſhed the will. xt Abr. Eq. Ca, 
Brown v. Thompſon. | 


413. 
Though marriage and the having of children has been 
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V1 -þ 


deemed a revocation of a will, 
tive revocation ; for if it a 
other means, to be the in 


L 
yet it -15 only a pref, 
ppears by any exprefiion 


| > intent of the Qeviſor, that 
will ſhould continue in torce, the marri, 


mp. 
, Or 
: his 
Te \w _ 
revocation of it. 1 £4. Raym. 44t. Lugs 3 be no 
A ſubſequent devile to a perſon incapavle of takin : 
a revocation of a precedent devife to a perſon Sic" 
| This was approved by the counſel on both fides ag. bs 9 
flaw. Thus, in a deviſe of lands to A. if afiensey he 
devifor deviſes the fame lands to B. who wag a Napiſt. 
| both deviſes are void ; for though the laſt is voig Ws 
10 A719. 23J 


will, yet it 1s good as a revocation. 
- dr , TS 
Vin. dbr. lut. Deviſe, (R. 3.) 7. 


[ 
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' Roper v. Radcliffe. 
'14T: 

A deviſe was made of a term carved out of 1n inher;. 
| tance for gg years, before the ſtatute of 3 & 4a IF. ts 
A. cap. 14. of fraudulent deviſes, in truit to pay ial, 
per annum to a grand-daughter for life; and aſter the 
making this will, the deviſor mortgaged this land for five 
hundred years (which is a revo« ation in law for the term. 
but the deviſee has an equity to redeem the mortgage), the 
, mortgagee alugns over the mortgage to the plaintulf, who 
was a creditor by bond to the teſtator, and the reverhon 
[in fee deſcended to the teltator's beir at law. Per Cows 
per, Ch. the mortgage is a revocation pro tanto of the 
devile of the annuity, and ſhe muſt keep down the in- 
tereſt, to pay a third part of the redemption ; but being 
a devilee ſhe may redeem the mortgage, without paying 
the bond. in. Ar. tit. Devije, ( YN.) Ca. 2. Saunders v, 
Hawkins. | 

A. deviſes land to an executor for payment of debts, 
and recites thei a particular ſchedule of them was an- 
nexed to the will, remainder over. Afterwards he mozt- 
gages part of the ſaid Janus, and pays moſt of the iche- 
'dule debts with the money. And it was decreed, that 
this mortgage 3s not a revocation, neither in all, nor part, 
and that the will ought to extend to all the debts that 
ſhould be owing at the trme of bis death, and not to the 
(chedule debts only 3 and that the mortgage was oniy a 
ſecurity, and not an appointment how it ſhould be mzde, 
| But this decree was reverted, though without prejudice 
to the heir at law. Yin. Abr, tit. Deviſe, (R. 6.) Ca. 
25» Þ. 147. Barnardijlon v, Carter, 

I lands are deviſed to one in fee, and afterward mort- 
gaged to the ſame deviſee, it is a revocation zn 729, being 
inconſ{i{tent with the deviiee; though it was agreed, if th: 
, mortgage had been to a ftranger, it had been a revoca- 
 tion-guead the mortgage only. Decreed per Lord 41a.- 
esfield, Prec. in Chanc. 514. Ha kucſs v. Baytey.. 

/. S. by his will gives his daughter 500. for her por- 
tion, and afterwards marries her to A, and. gives her 30%. 
for her portion in marriage, and lived ſour years after 
without revoking his will. Afterward the huſband 1s @ 
bankrupt, and the aflignees brought a Hill again{t the ta- 
ther*s executor for the 500 /. or at leaſt to recover 209. 
to make up the portion tantzmount to the 500 1. legacy. 
Lord Ch. Parker with great clcarnels bela, that giving a 
daughter a portion by will, and afterward a portion 11 
marriage, is by the law of all other nations as well as 
Great Britain, a revocation of the portion given by the 
will; and diſmifi:d the bill with colts. » P. I. Rep. 
681. Hartsp v. Whitmere. 
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Teftatrix having three daughters 4. E. and 2. by 
'will deviſed xo00!. to 4. B8co!. to E. and 5co!. to #1. 
After this will was made, plaintiff courted 4. and upen 
a treaty of marriage, teltatrix gave a note for 500/, paya- 
ble within fix months after the marriage to p/aintilf, 1n 
augmentation of her daughter's portion, leſt to her by 
her father 3 and the next day the marriage was had ; and 
'upon the fame day the teftatrix was taken 1li, and Cie 
fix days after, without altering or making a new will; 
but ſhe did declare, that ſhe did intend that her daughter 
A. ſhould have but 3000. from her, and that now the 
had given her this 5oo/. ſhe mult alter her will; and 
ſent for an attorney to do it; but when he came, the 
was light headed, and died ſoon after, And it was {a 
by the defendants, the executors, that the teltatriz's afſcts 
\ were not ſuſſicient to pay plaintiff the 5004, upon the 
, 


pots; 
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note, and the rooo!. legacy, and likewiſe the legacy to 
the other two daughters. And two points were made; 
\ firſt, if this 5007. note ſhall be taken in part of ſatis- 
ſation of the 1000!/. legacy ? Secondly, if parol evidence 
ſhall be admitted to prove the intent of the teſtatrix ? 
And per Lord Ch. Parker, circumſtances of teſtatrix and 
her family may be given in evidence to expound the 


will, but not any parol declarations to explain the words | 


of the will, or to control it, that in this caſe there is no 
doubt upon the words of the will ; but the queſtion is, 
if the teſtatrix has not advanced part of the legacy in her 
life-time upon the marriage of her daughter ? and the 
evidence is only as to the ſatisfaCtion ; and thereupon his 
Lordſhip admitted the evidence to be read z and direQted 
the maſter to ſee if there were aſſets ſufficient to pay all 

the legacies ; and upon report, the court to determine as 
'to the quantum due to the plaintiff. Yin. Abr. (Y 2.) 
Ca. IO. | 

1. $. deviſed to 1. his wife, fix houſes in bar of 
 dower, and, ſubjed& to his legacies, he deviſed (the reſt of) 
his real and perſonal eſtate to his two daughters, and 
their heirs, in moieties, and afterwards in conſideration 
of the marriage of A. his eldeſt daughter with B. 7. S. 
by marriage articles, covenants to ſettle one moiety of 
his real eſtate to the uſe of himſelf for life, remainder to 
\ the uſe of the ſaid B, and A. his intended wife, for their 
lives, remainder to the younger children of the marriage 
in tail general, remainder to the ſaid B. in fee; and 
alſo covenanted, that he would ſtand poſſeſſed of one 
moiety of ail ſuch perſonal eſtate as he ſhould leave at 
his death, (ſubject only to his debts, and ſuch legacies as 
ſhould amount to 5000/7.) in truſt for B, and his ſaid in- 
. tended wife for their lives, and afterward to be paid to 
their children. Lord Ch. King held, that though this was 
but a covenant, and therefore in law no revocation of 
the will by which the teſtator had diſpoſed of his real 
eltate, yet that the ſame being for a valuable conſidera- 
tion, was in equizy tantamount to a conveyance, and 
conſequently in equity a revocation of the will, as to the 
moiety of the ſix houſes deviſed to the teſtator's wife, ſo 
that B. was intitled to one clear moiety of the real eſtate, 
and to an account of the rents, &c. thereof, from 7. 
$*s death 3 but as to the fix houſes deviſed to the teſta- 
tor's wife, it being his intent that ſhe ſhould have them, 
the court held, that ſhe ſhould have a ſatisfaction out of 
the remaining moiety, and that the wife ſhould not ſuffer 
by the marriage articles, there being enough out of the 
_ other moiety to ſupply and ſatisfy the deviſe of the fix 
houſes to her. Therefore as to the other moiety of the 
real eſtate, it was decreed, that the teſtator's widow was 
to have for her life ſix houſes, part thereof, and the re- 
ſidue of ſuch moiety, ſubject to the wife's eſtate for life, 
in the ſix houſes, to be divided between the two daugh- 
ters equally. 2 P. Will. Rep. 328. Rider v. Wages. 
 Z. S. on his marriage with F*s daughter, ſettled 5001. 
per annum on her ; he afterwards ſurrendered ſome copy- 
| holdeſtates to the uſe of his will which he made, and gave 

the copyhold to his wife. Afterwards 7. $. on the death 
of his wife's father, became intitled to 1500/. in right of 
his wife; then /. S. levied a fine, and made a new ſet- 
tlement, and increaſed her jointure 300 /. per annum, 
but never altered his will. And per Lord Chancellor, 
'T he ſettlement is a revocation of the will, for ſuch lands 
as are comprized in it ; but the copyhold is not, and 
therefore paſſes by the will. Sele& Caſes in Chan. 48. 
Lannoy v. Lannoy. 

I. $. in 1699 leaves to A. 8784/. in truſt to be by her 
inveſted in lands, and to ſettle the' ſame on herſelf for 
-life, remainder to the heirs of B. A decree was had 
againſt A. to lay out the money in lands, and to ſettle 
the ſame according to 7. $'s will. A. purchaſes lands 


to the value of 330o!. and deviſes thoſe lands to C. (who | 


was heir at law to B.) and: her heirs, and gives ſeveral 
legacies, which could not be paid if the deviſe were not 
to be taken as part of ſatisfaCtion z and for that reaſon 
it was decreed by Lord Chan. Kiog. Selef? Caſes in 
_ Chan. 63. 89596 | 


A. and B, were tenants in common of lands in fee, 


W17E 

A. by will dated the 25 Fun. 1719, deviſes her rioiety 
of the ſaid Jands unto truftees and their heirs, upon truſt 
to ſel: the ſame for the purpoſes therein mentioned ; and 
alterwards A. and B. made partition by deed, dated 16 
May 17522, and a fine was levied, and the uſes were 
declared to he, as to one moiety in ſeveraſty, to A. in fee, 
and asto the other moiety in ſeveralty to B. in ſee, In 
{1724 A. died, without revoking or altering her ſaid will, 
leaving /. $. her only fon. Lord Chancellor declared, 
that the will was well proved, but referred it to the 
Judges of B. R. whether the deed of 16 May 17224 
and the fine levied purſuant thereto, was not a revocation 
of the will. And Raymond Ch. J. Page, Probyn, and 
Lee Juſtices, certified their opinion to be, that the will 
was not revoked by this deed and fine, and that 4's 
ſhare of the land contained in this deed and fine, doth paſs 
by the will. Yin. Abr. tit. Deviſe, (R. 6.) Ca. 30. p, 
148, Luther v. Kirby. 

By marriage articles it was agreed, that the wife's 
lands, whereof ſhe was ſeiſed in tail, ſhould be conveyed 
to the huſband in fee; they married, the huſband made 
his will and deviſed theſe lands; then the huſband and 
wife ſuffered a recovery of theſe lands, to ſuch uſes, and 
for ſuch eſtates, as they ſhould jointly zppoint, and 
in detault of ſuch appointment, to the uſe of the 'buſ- 
band and his heirs. She died without appointing. Per 
Hardwicke Chanc. This amounts to a revocation of the 
| will. And in this caſe the following rules were laid 
| down. 5 Bac. Abr. 538. MSS. Rep. Parſons v. Free- 

man, M. z5 Geo, 2. | | | 

If a man feifed in fee deviſes, and then makes a 
conveyance by fine, feoffment, or recovery, and takes back 
a new eſtate, it is certainly a revocation ; and fo if he 
takes back the old uſe unaltered, from a preſumption 
that he could not have made ſuch a conveyance, without 
an intention to alter his will: but if after making his 
will he had made a leaſe, or charged it with a ſum of 
money, &c. it would only have been a revocatiofi pro 
tanto. The rules are the ſame in the deviſe of a real, 
and of a perſonal eſtate, with regard to charges made af- 
terwards : but if a man having an equitable eſtate in 


eſtate, it is nb revocation. 'The equitable eſtate will 
not paſs by will, but the heir at law, by deſcent of the 
legal eſtate, may become a truſtee for the deviſfee, who 
may call for a conveyance of the eſtate, If a man con- 
tracts by articles for the purchaſe of lands, and before a 
conveyance deviſes the lands and dies; the deviſee ſhall 
have the lands, and call for a conveyance from the ven- 
dor. If a man, ſeiſed of a legal eſtate, makes his will, 


himſelf, it is a revocation. If in this caſe the huſband 
had only taken the legal eſtate by the recovery to exe- 
cute it into the equitable eſtate, it would have been no 
revocation ; but new uſes are appointed, and though the 
wife died without making any appointment, that will not 
alter the caſe; for here he took the fee by the recovery 
differently qualified, ſubjeCt to different conditions, dif- 
ferently conveyed. But if two parceners make-partition, 
levy a fine, and declare the uſe, that will not be a revo- 
cation, becauſe it is to effeCtuate the partition. _ 

A. being ſeiſed in fee, ſettled his eſtate by leaſe and 


berty nevertheleſs at his will and pleaſure to diſpoſe of, 
alienate, or change the faid eſtate, or any part thereof, 
for any eſtate or eſtates whatſoever, as he ſhould think 
fit, and to revoke all and every the uſes thereby limitted, 


deed contains the following powers : fiſt, a power for A. 
by any deed or writing, ſigned, ſealed, and delivered in 
the preſence of two or more witneſſes, to demiſe, leaſe, 
limit, or appoint, the ſaid premiſſes to any perſon whar- 
ſoever, for any term or terms whatſoever, and for ſo 
much yearly rent as he ſhould think fit. And that it 
ſhall and may be lawful to and for the ſaid A. at any 
time during his natural life, at his will and pleaſure, to 
grant, ſell, or demiſe the ſaid premifles, or any part 
| | SE thereof ; 


fee, deviſes it, and then takes a conveyance of the legal 


{and then conveys the legal eſtate to another in truſt for 


releaſe in 1712, to the uſes thereafter ſpecified, with li- 


and then declares the uſes to himſelf for liſe, with ſeveral - 
remainders, a remainder over to D. in (fee) tail. "The ſaid 
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thereof ; or by any deed or writing under his hand and 
ſeal, or by his laſt will, 2c. in writing, ſigned, ſealed, 
delivered and publiſhed, in the preſence of three or more 
witneſſes, to revoke, repeal, and make void, all and 
every, Or any the uſe and uſes, eſtate and eſtates, truſts 
and limitations before raifed, and to declare or limit the 
ſame, or ſuch new uſes as ſhould ſeem moſt meet to him, 
and then and from thenceforth the eſtates before lanitted, 
and fo revoked, to ceaſe, &c. and that the fatd 4. may 
diſpoſe of the ſame premiiſes, and every part thereof, to 
ſuch other perſon and uſes as he ſhall think fit; any 
thing, &*c. to the contrary notwithſtanding. The firſt 
part of this proviſo, vis. to grant, ſel', or demiſe, ap- 
pears inſerted by interlineation. In 1715 4. by leate 
and releaſe, reciting that he was indebted as fpecined in 
a ſchedule annexed, conveyed his eilate to /7, B. and 
IJ. $. and their heirs, wn trult to pay the faid debts 
by the annual profits, or a mortgage, or fale of the pre- 
miſſes, and after payment thereof, to pay the overpius, 
if any, and re-convey ſuch parts of the premiſles as 
ſhould remain unſold, to the ſaid A. or to ſuch perfon 
and perſons, and to ſuch uſes, &c. as A. by any deed or 
writing, under his hand and ſeal atteſted by two or more 
credible witneſſes, ſhould l:mit, Sc. This reicaſe was at- 
tcited by. two witneſſes only. 4. died without 1fue. 
Lord Chancellor, alſiſted by Lord Chief Baron Reynolds, 
and the Maſter of the Ros, was of opinion, that A. 
intended to reſerve an abſolute power over this eſtate, 
and either to revoke it by an expreſs revocation, or by 
a conveyance to diiferent uſes, which are the two kind» 
of revocation, as is evident as well as from the preamble 
which isinter woven with the conſideration of the deed, as 
from the proviſo : and in conſequence of that intention 


it is reaſonable to ſuppoſe he meant to have a 
power to defeat it, without taking any notice of it, and 


if no power had been reſerved in the body-of the deed, 
then wou'd the preamble have given a general power. 
That a conveyance to Gifferent uſes would have been a 
revocation as effectual as an expreſs revocation, and that 
he thought any other conſtruction would ve forced and 
unnatural. That if 4. had ſtopped with the firit words 
cf the proviſo, viz. to grant, ſell, or demiſe, be had re- 
ſerved an abſolute power. 'Fhen come the words, or by 
any deed or writing. Or is plainly a dizjunctive intro- 
ductory of a different ſentence, and a different power, 
which is plain by the words immediately following, viz. 
« And then the uſes ſo revoked and repealed,” which re- 
ſer to the exyreſs power of revocation. "Phat 1t the ſe- 
cond part of the clauſe, or by any deed or writing, &c. 
had been Gropped, {and it had been) or to repeal, &c. it 
is plain they would be diſtinct powers: and his Lordfhip 
aſked, why thoſe words ſhould alter the caſe? "That the 
circum{tance of three witneſles, is only applicable to the 
expreſs revocation ; but it neither goes to the fii{t power, 
nor to the general power of diſpoſing at the end of the 
clauſe, viz. And that the ſaid 7, ſhail and may diſpoſe, 
&c. which is as much a di{linct power as can be, and is 
larger than the firſt ; for by this he might give his eſtate 
(tail) by will. That the expreſs power of revocaticn 
could not by this conſtruction be thought nugatory, for 
within the firſt power he could not be reinſtated in his for- 
mer eſtate without a conveyance and a reconveyance z nor 
could he have deviſed it. But admitting it to be lo, he 
thought general intention is not to. be ſuperſeded, becauſe 
a ſubſequeut part of the deed is ſurpluſage : and that the 
whole legal eſtate paſſed to the truſtees by the deed of 
1715, Decreed the 12th of Fune 1730. Lil. Pradt. 
Conv. 390, 402, Fitzgerald v. Lord Fauconberge. Fitz- 
Zibb, Rep. 207. Se C. | 
Though a covenant or artictes do not at Iaw revoke 2 
will, yet if entered into for a valuable conſideration, 
amounting in equity to a conveyance, they muſt conſe- 
quently be an equitable revocation of a will, or of any 
writing in nature thereof, A woman's marriage is alone 
a revocation of her will. 2 P. J/l, Rep. 624. Cotter 
v. Layer. See S. P. reſoived in the caſe of Sir Barnham 
Ryaer v. Sir Charles Wager. hid. 332. See 4, Rep. 61. 
\ Tenant in tail, remainder to himſclf in fee, deviſes his 
lands to A. and then ſuffers a recovery to the uſe of him- 


tion of the will. 3 P. ll, Rep. 


Wit | 
ſelf in ſee, and dies without iſſue male; this is a revocas 
TE 1063. Marwd v. Tyr. 
A. the 23d of June 1729 made his will, 
two duplicates eregt be{ore three witnefſes, and wn 
B. and C. (fince | deceaſed) executors : and ons Drag 
duplicates was delivered to ÞB, 2, Gized the 24 of Os 
1730, and about three weeks betore his death he Mts 
leveral alterations and obliterations with his own wand rs 
the duplicate remaining in his own-cuſtody, making : 
new devile of his real eſtate, and a new reiduary %bhg 
tee, and a new executor, entirely {triking out the tar... 
of the firlt deviices, reſiduary legatee and executor; wind 
altered ſeveral of the former legacies, and inſerted or in 
terlined new legacies; and ſcon after wrote ancther _ 
with his own hand, agrecabie in a great menſnre but 
not altogether, to the will or duplicate fo akered, with 
concluſion in theſe words, + In witneſs whereof, I the 
laid teſtator have to each ſheet fet my hand, and t6 the 
top, where the ſheets are hxed together, my har:4 ang. 
leal, and to the laſt thereof my hand and ſeal, and to a 
duplicate of the ſame tenor and date, this day of 
| 1730.” But there was no ſigning, or Iixing 
together, -'Leſtatcr ſoon after began to write anothex 
will, word for word with the laſt, to far as it goes, but 
went no farther than deviſing his lands. Teftator lived 
tix days after, and was in good heaith, and might have 
finiſhed and executed both or either of the latter wills j£ 
he had thought fit, Teſtator never ſent or called upon 
B. for the duplicate of the firſt will in his hands, thoush 
B. lived in town. Aſter the death of the teſtator, all 
the teſtamentary papers or ſchedules were found lying ail 
in loofe and ſeparate papers upon a table in his cloſer, 
not ſigned or executed ; and the duplicate of the firſt will 
was found on' the fame table, altered and ob iterated : (ut 
ſupra) with his name and ſeal thereto whole and uncan- 
cclled, Sentence was given in the prerogative court, for 
the duplicate of the fir{t will in B's hands, and confirm- 
ed upon appeal to the delegates, viz. Lord Raymond Ch. 
Juſtice, and Prebyn J. Dr, Tindale and Dre Bramp/!en, 
(who were a'l the delegates picſent) aſter four days ſo- 
lemn hearing, and upon a commiſſion of review (grant- 
ed by Lord Chancellor K::g, upon the petition of 7;e 
the executor named in the new will) was apain affirmed 
by the opinion of ail the delegates (except Dr. Pinfc!) 
viz, of the Judges Reynolas Ch. B. Page J. and Comyns 
B. and two Doctors of the Civil Law, chieily on the rea- 
ſon, as the reporter fays he heard, that the te{tator did 
not intend an inteſtacy, and by the alterations and ob1!- 
terations, 1n his own duplicate of his firſt will, he appear- 
ed only to delign a new will, which as he never perſeC- 
ed, the firlt ought to ſtand ; and the te{tator not calling 
for the duplicate of the firſt will in B's hands, ſtrengthens 
tne preſamption of his intent not abſolutely to dettroy his 
firſt will, ti!l he had perfected another, which he never 
did. Fin, 4br. tit. Deviſe, (Re 2.) Ca. 17. þ. 140- 
Flzde ve Aaſon. © | | 

F. 8. deviſed all his real and perſonal eſtate to truſtees 
A. B. and C. their heirs, executors, and adminiſtrators, 
in truſt to pay 157. per ann. to the plaintiffs (his two 
liſters) for their lives, and after ſeveral legacies, the fur-_ 
plus in trult for the diflenting miniſters at Reading, &c. 
and gave 300/. to each truſtee, and 201, per ann. to 
each, while they took care in executing the truſt. At- 
terward by Izaſe and releaſe of ſubſequent date to the 
wil, the teſtator conveyed all his real eſtate unto and to 
the uſe of the ſaid A. B. and C. and their heirs, with a 
proviſo to be void on payment of 10s. And by another 
deed of the fame date, the teſtator gave all his perſonal 
eſtate to the faid 4. B. and C. proviſo to be alſo void on 
payment of 10s, But F. S. kept both the deeds in his 
own cuſtody, and ſoon after died : and the ſaid 4. 5. 
and C. obtained adminiftration cum te/tamento annex9, as 
trultees, The truſtees for ſome years paid the 15/. per 
ann. a-piece to each of the teſtator's filters ; but afterward 
refuſed to continue the payment thereof, and alſo refuſed 
to pay any of the diſlenting miniſters ; but kept the rents, 
&c. to their own ule. 'Vhe two ſiſters (the heirs at law) 


and extcuted 


and their buſbands, brought their bill againſt the ſurviv- 
| . ing 
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ing truſtee, inſiſting that the deed of conveyance of the | 


real eſtate, and the deed of gift of the perſonal eſtate, had 
revoked the will, and that there was a reſulting truſt for 
them, as heirs at law ; or at leaſt that they (the ſiſters) 
were intitled to their 15/, per ann. annuities. Defen- 
dant infiſted on the plaintiffs having forfeited their an- 
nuities by bringing their bill, there being a claute in the 
will, that if they (the ſiſters) diſputed the will, then they 
ſhould forfeit their annuities. Lord Chancellor Talbot 
decreed, that the annuities ſhould be paid to the two 
ſiſters, with the arrears and growing payments thereof ; 
but the ſurplus was decreed to go to the diſſenting mi- 
niſters. 5 Bac. Abr. 541. MISS. Rep, ich. 1734. Loyd 
& Ux. et al v. Spillet et al. 

Sir Fehn TW-obrych by will, in Augy/t 1722, deviſed his 
eſtate to truſtees for the term of two hundred years, for 
payment of all his deots. In December following he de- 
viſed the ſame to other truſtees for three hundred years, in 
| truſt to pay ſome particular debts by ſpecialty mentioned 
in the deed, and all incumbrances that aſfeCed the eſtate. 
In June 1723 he died; and the queltion was, If the 
deed in December was a total revocation of the two 
hundred years term? and at the R-z//s both terms being 
held to be conſiſtent, the plaintiff now brought a bill 
of review; and Talbot Lord Chancellor was of opinion, 
that the deed in December was intended only as a colla- 
teral ſecurity, for payment of the debits therein mention- 
ed, and ſuch others as were a charge on the eſtate; and 
that Sir Fobn did not depart from his former intentions of 
paying all his debts, but only to give preference to thoſe 
comprized in the three hundred years term, who by law 
were preferred to the ſimple contract debts ; and there- 
fore he declared, that ſo much of the two hundred years 
term ſhould be fold as would fatisfy the purpoſes of the 
deed; and afterward the two hundred years term ſhould 
commence. +5 Bac. Abr. 541. 48S, Rep. Mich. g Geo. 
2. Weld v. Afton, &c, © ROD 

As to ſetting aſide wills for fraul, 7ekz! Lord Commil- 
\ foner took a difference between a will and a deed gained 

upon a weak man, and upon a miſrepreſentation or traud, 
for if a will be gained from ſuch by falſe miſrepreſentation, 
this is not a ſufficient reaſon to tet it ade in equity; as 
was determined in the Duke of Newca/tiz's will, betwixt 
Lord Thanet and Lord Clare, and in the caſe of Boauil 
and Roberts: but where a deed which 1s not revokable as 
a will is, is ſo gained from ſuch a perſon, and without any 
valuable confideration, the ſame ought to be ſet afide in 
equity. 2 P. Will. Rep. 270. Fames v. Greaves. £ 

A will obtained-in exiremis, and upon 1mportunity of 
teſlator's wife, his hand being guided in the writing of his. 
name, has been ſet aſide. Yin, Abr. tt. Deviſe, (Z. 2.) 
Ca. 7. þ. 167. Moneypenny v. Brown. PER 

A will likewiſe concerning land may be good at law, 
as being well executed, and yet be ſet aſide in equity for 
ſraud: as where. | 

A. by will had deviſed his lands to 7. his mother in 
fee; 1. was afterward told by F. S. that this will would 
' Not be good, but ought to be guarded, as he called it, 
and that he would make another will for 4. which he 
would take care ſhould be ſufficiently guarded. 7. 8S. 
afterwards drew a will, by which 4. gave the land to 4, 
- for life only, remainder to F. S. in fee. Upon a bill to 
eſtabliſh the firſt will, becauſe of the praCtices uſed in 
obtaining the aſter-will, Lord Chancellor Cowper directed 
an iſſue in Adiddleſex, where the will was made, though 
the lands lay in Shropſhire, to try whether the will, by 
which the lands in fee were deviſed to 7, was the laſt 
will of 4. 1 P. I/ill. Rep. 287, 289. Goſs v. Tracy. 

A bill was brought to be relieved againſt a will obtain- 
ed by fraud and impoſition, upon this caſe. The plain- 
titf's fon had made a will in January 1716, and there- 
by deviſed all his real and perſonal eſtate to the plaintiff 
his ſather, but falling ill ſoon after, at a great diſtance 
from his father, of a conſumption, of which he died, 
defendant perſuaded him to make a new will ſome ſhort 
time before his death, whereby he deviſed all his real and 
perſonal eſtate.to the defendant (being a kinſman) upon 
trult to pay his debts and legacies 3 but ſays nothing of 
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the r2/i/uum ; but there was a general clauſe of revoking 
all former wills, &c. There were ſeveral witneſſes to 


prove an impoſition and contrivance, and falſe ſuggeſtion 
to induce the teſtator to make this new will, ſufficient to 


fatisfy the court that it was unfairly obtained, but the | 


will was regularly ſigned, fealed, and publiſhed, accord- 
ing to the ſtatute of 29 Car. 2. and ſo a good will at law. 
Lord Chan. C:wper, having taken time to conſider of it, 
decreed defendant to account for the perſonal eſtate, 
having juſt allowances, &c. and to convey the real eſtate 
to the plaintiff, ſubject to the payment of teſtator's dehts 
as a truſtee for the plaintiff. Yin. Abr. tit, Deviſe, (Z. 2.) 
Ca. 11.p. 167. Branſby v. Keridge, &c. 

A bill was likewiſe brought to ſet aſide a will of a 
perſonal eſtate, and to ſtay the probate, upon a ſuggeſtion 
of its being obtained by fraud ; and the defendant demur- 
red to the juriſdiction of Chancery ; whereupon an in- 
junCtion was moved for, inliſting that the demurrer con- 
tefſed the fraud, and that fraud was cognizable in equity 
as well as in the ſpiritual court; but the injunCtion. was 
denied. 2 P. Wil, Rep. 286. Stephenſon v. Gardiner. 

Vhere a bill is brought to prove a will of lands, the 
ſanity of the teſtator muſt be proved ; but it is otherwiſe in 


| caſe of a deed of truſt to ſell for payment of debts. 23 P. 


Will. Rep. 93. Harris v. Ingledew: 
N. B. A will having relation only to the. teſtator's 
death, and not to the making, for till his death he is 


maſter of his own will, and thereſore the will of of ame 


in /reland, was held to be avoided by a ſubſequent ſtatute 
made in that kingdom, which enacts, that the lands of 
papiſts there ſhall not be deviſable, but deſcend in gavel= 
kind. Yin. Abr, tit. Deviſe, (H.-6.) Ca. 7. þ. 273. 
Burk v. Morgan. 

It has been ſaid, that wills (of perſonal eſtates only) 
though gained by fraud, if proved in the Spiritual court, 
are not to be controverted in equity. Thus where 

A. made his will, and thereby gave the plaintiff the 
greateſt part of his perſonal eſtate, to the value of 5000/7. 
as was proved in the caſe, but one B. his maid ſervant, 
had in his ſickneſs, prevailed on him (as was alledged) to 
make another will, and to marry her a week before ' his 
death, when he lay in his fick bed, at fix of the clock at 
night, though it was really proved by two miniſters, that 
ſhe was, a year before, aCtually married to the defen- 
dant M4. and was then his wife, and that 7. procured the 
licence for the marriage of 4. to B. and this will being 
ſet up by M4. executor to B. though it appeared there was 


as groſs praCtice as could be, in gaining the will, the teſ- 


tator being x02 compos, both at the time of making this 


will, and alſo at the time of his ſuppoſed marriage ; and ' 


that B. ſeppreſſed the firſt *will: yet that will fo ſet up, 
being proved in the prerogative court, and the matter in 


queſtion being purely relating to the perſona] eſtate, the 


Lord Chancellor was of opinion, that whilſt that probate 
ſtood, this matter was not examinable in Chancery ; and 
though the fraud was ſully proved, and was opened to 
bim, he would not hear any proofs read, but diſmiſſed 
the bill. 2 Yern. 8. and g. Archer v. Moſſe. leo oh 

So where an executor proved a will of a perſonal eſtate, 
wherein one of the legacies was forged; it was decreed, 
that the executor had no remedy in equity ; but ought to 
have proved the will, with a ſpecial reſervation as to that 
legacy. 1 P. I/illiams. 388. Plume v. Beale. | 

But though wills (of perſonal eftates only) gained by 
fraud, and proved in the ſpiritual court, are not to be 
controverted in equity, yet if the party claiming under 
ſuch will comes for any aid in equity he ſhall not have 
it. 2 Vern. 76. Nelſon v. Oldfield. 

It has been determined likewiſe, that the courts of 
equity can hold plea concerning a legacy, and likewiſe 
concerning the deviſe of the re/iduum, which is but a le- 
gacy: and they may in notorious caſes decree a legatee, 
who has obtained a legacy by fraud, to he a truſtee for 
another: as if the drawer of the will ſhould inſert his 


own name inſtead of the name of the legatee. 1 Str. 


673. Marriet v. Marriot. | 
But it has been decreed in the Houſe of Lords that a 


will of a real eſtate covld not be ſet afide in a court of 
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equity for fraud or impoſition, but muſt firſt be tried at 
law on deviſavit vel non, being matter proper for a jury 
to inquire into. 1 Abr. Cafes 40b. Branſby v. Kerridges 


| Precedents or forms of wills, 

The will of H. Lord C. whereby his real eftates were 
\imited in tail male to ſeveral of his next relations (ſuc- 
teſlively, in degree of conſanguinity, in order to obviate 
any default of ifſue male of the firſt, ſecond, or third 
telation, with ſeveral legacies and bequeſts, From 3 
I/ord's Conv. 836. 

As to, for and concerning all my manors, lands and 
hereditaments, which I purchaſed in the county of //. 
and O. I deviſe the ſame to my nephew the Duke of 2, 
and D. for his life without -impeachment of or for any 
manner of waſte, with remainder to the honourable R. B. 
and T. S. of— Eſq. and their he'rs, for and during 
the natural life of the ſaid Duke of ©. in truſt to preſerve 
contingent rema'nders herein after limited 3 and from 
and immediately after the death of the ſaid Duke df , as 
to all the reft and reſidue of my manors, &c. in the coun- 
ty of /Y.1 deviſe the ſaid reſpeCtive premiſles unto the firſt 
and every other fon and ſons of the ſaid Duke of Q, in 
tail male reſpectively ; and in default of ſuch iflue (with 
temainders to Lord D. G. anotlter nephew, and to K. 
Earl of B. another nephew, and afterwards to H. Earl 
ef R. another nephew, all in tail verbatim as before to the 
Duke of ©. with remainder to teſtator in fee); and I 
will that the ſeveral tenants for their lives, who reſpec- 
tively ſhall happen to be ſuch by virtue of this my 
will, of any my real and freehold eſtates whatſoever, 
when in poſſeſſion, ſhall be enabled to make leafes not 
exceeding twenty-one years, &c. And as to and con- 
cerning my houſe and garden, with the appurtenances 
and all other my eſtate lying and being at P. in the 
county of $. being copyhold, and which I have ſurren- 
dered to the uſe of my will, I deviſe the ſame to my 
nephew the Duke of ©. and the heirs male of his body ; 
- remainder to my nephew the Lord D. G. and the heirs 
male of his body; remainder to my own right heirs ; and 
as to all my perſonal eſtate, I diſpoſe of the ſame as fol 
loweth, (that is to ſay) all that my houſe, with the 
garden thereunto adjoining, with all and ſingular the ap- 
Purtenances thereunto belonging, wherein I now dwell, 
fituate in or near (being held by me by a leaſe from 
the crown) and all my eſtate, term and intereſt, of, in, 
and to the faid houſe, or which 1 ſhall hereafter renew 
in the ſame, I deviſe and bequeath to my ſaid nephew the 
Loid D. G: his executors, adminiſtrators and aſſhgns, 
_ for the reſidue of a term of years which I have therein, 
together with all the pictures, perſonal eſtate, goods and 
furniture, as ſhall be in or about the ſame houſe, and 
other the premiſles, at the time of my death (except plate); 
and I make, name, ordain, and appoint my ſaid nephew 
the Duke of 2. and my ſaid nephew R. Earl of Þ. the 
ſaid H. Earl of R. and R. T. Eſq. executors of this my 
will; and I deviſe to the ſaid executors, their executors, 
adminiſtrators and afligns, all my perſonal eitate of what 
kind or nature ſoeyer or whereſoever, not herein before 
diſpoſed of, upon the truſts following, (that is to ſay) 


'PThat they, their executors, adminiſtrators and athgns, do- 


and ſhall, by the intereſt, produce and preceed thereof, 
or by charging, mortgaging, ſelling, or otherwiſe diſpoſ- 
ing of the ſaid perſonal eftates, or any pait thereof, as 
they my ſaid executors, or the ſurvivors or ſurvivor of 
them, ſhall from time to time think fit, pay my funeral 
expences and my debts (if any) and the legacies after 
mentioned, and ſuch other gifts and legacies, as I ſhall 
hereby and hereafter, by any writing or writings atteſted 
| by two or more credible witneſſes, think fit to give or 
appoint. I deviſe, &c. (a devife of 10007. a-piece to 
the ſaid Earl of R. and R. T. two of the executors): And 
my will and defire is, that my faid executors be, and 
{hall ſtand intruſted as to the ſum of 5oc/. of, &:. and 
the intereft thereof, after the rate of 5/. per Cent. per 
Ann. from the time of my deceaſe, for the ſeparate uſe 
and benefit of my niece the Lady £. B. ſo as the ſame 
both principal and intereſt may be at her diſpoſal (not- 
withſtanding her coverture) and not in the pewer or diſ- 
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|poſal of any huſband ſhe hath or may have; ang fo a5 h 
any writing or receipt under her. hand, atteſte ; 
more credible witneſſes, ſhe may at at any t 
and diſpoſe of the intereſt and proceed: of t 
and of the principal likewiſe 3 and fo as my {; | 
ſhall and may be, from time to time, by "Sepmibeorgpes 
receipt, fully diſcharged and in ſafety (ſeveral other fach 
legacies to nieces in the ſame words) ; I deviſe to my ne 
phew the Duke of &. the ſum of 500c!. of, t#c, to Ka 
paid to him in fix calendar months next atter my _ 
ceaſe; and my further will and defire is, that my faid 
exccutors do and ſhall ſtand intruſted as to the further ſum 
of 5000/. of like lawful money, and the intereſt thereof. 
after the rate of 4/ per Cent. per Ann, from the time of 
my deceale, foi the ſeparate uſe and benefit of the ſaid C 
Dutchets of 2. ſo as the ſame, both principal and interef 
may be at her diſpoſal (notwithſ{trnding her coverture) 
Sc. (verbatim as the 500). to the nieces before) ; I direc; 
and deſire my acting executor or executors, within three 
calendar months next aſter my death, to caule to be Paid 
to ſuch of the poor of the ſeveral pariſhes aſter mentioned, 
as by inſormation ſhall be reported objects of charity, the 
ſums of money following ; (that is to ſay) of St. M4, in 
the Fields 10o/. of St. 'F. We/tminfler tool, of L. 30l. 
of G. in Y. 20!. of A. in Wilts 5ol. and of 1M. in Oxferd- 
ſhire gol. I give to my fervants after-named, (that is to 
ſay) to T. D. tool. to M. E. 100. to T. F. 1001, to 
D. G. 1o0l. to T. 8. gol. to Mrs. F, C. 5ol and to all 
ſuch others as ſhall be my domeſtick ſervants at my ſaid 
houſe in or near St. F. 2. within the liberty of J/2/imin- 
/ter at the time of my deceale, I give to each of them 
one year's wages, and likewiſe one year's board wages, if 
any a/lowed them, over and above the wages that thall be 
due to them at my death; and to each other of my do- 
meſtick ſervants in any of my manſion houſes, that have 
been in my ſervice {or the ſpace ot a year before the date 
of this will, and ſhall! continue therein, likewiſe one 
year's board wages, if any allowed them, ovei and above 
the wages that ſhall be due to them at my death ; which 
legacies to all my ſaid domelſlick ſervants I would have 
paid within three calendar months next after my death 
and I deviſe to the right honourable the Counteſs of KR, 
all my diamond and ruby rings ; all the reſt and re{idue 
of my perſonal eſtates whether in G. B. or in F. not 
otherwiſe by me diſpoſed of, 1 deviſe to my ſaid nephew 
the Earl of B. to his own uſe; and if he ſhall happen to. 
die before me, then 1 deviſe the faid reſt and refidue of my 
ſaid perſonal eſtate to my ſaid nephew the ſaid Duke of 
©, to his own uſe; and I do hereby authorize my faid 
executors and truſtees, or any two of them, or ſuch. 
of them as will aCt, or the furvivors or ſurvivor of them, 
from time to time, to ſel] and dil;,ole of all, or any part 
or parts of my perſonal eſtate; and the monics ariting 
from time to time from ſuch ſales or diſpoſitions, to lend, 
pay or lay out, as they or any two of them, or ſuch one 
of them as will aCt, as the ſurvivors or ſurvivor of them, 
ſhail judge beſt; and to the intent that my ſaid execu-. 
tors Or truſtees, and the ſurvivors or ſurvivor of them, 
may not be diſcouraged from undertaking the truſt, I 
wil! that they, or any two.or one of them, or the fur- 
vivors or ſurvivor of them, ſhall and may, from tine 
to time, appoint ſuch agents under him or them, witli. 
ſuch ſalaries as they ſhall think fitting; and that none 
of my ſaid truſtees ſhall be anfwerabie for the receipts 
and actings of the other of them ; and that none of them 
ſhall be anſwerable for the miſcarriages of any pertou 
or perſons uſed or employed by them, or any of them, 
in the carrying on or management of any of the truſts 
aforementioned, or for any perion or perſons, with whom 
there ſhall be any monies lodged or left by reaion of the 
aforeſaid truſts, or any of them; and I direct that wy 
ſaid executors and truſtees ſhall be, from time to time, 
allowed all their expences, coſts and charges whatſoever. 
In witneſs whereof I the ſaid #7. Lord C. to this my }alt 
will and teſtament, contained in five preſſes, or fins 0: 
parchment fixed together at the top, and ſealed with my 
own coat of arms, and to the top and laſt piets or {kin 
have ſet my hand and ſeal, and to every other preis 0r 
ſkin thereof have ſet my hand, declaring this to be wy 

$ als 


d by two or 
ime receive 


| he ſaid 50ol; 


| | 

W.1 L 

1ſt will atid teſtament, the day and year firſt above- 
_ written. | he Ls 
_ Signed, ſealed, ealikg and declared 

by the above-named the right honourable 
H. Lord C. as and for his Jait will and 
teſtament, in the preſence of us, who at 
his requelt, and in his preſence, have ſub- 
ſcribed our names as witneſſes thereunto, 
as we have likewiſe done the ſame to a 
duplicate of the above-written will exe- 
cuted at the ſame time. 

A widow's will, whereby ſhe deviſes to her ſon, a ma- 
nor, lands, &:c. and copyhold and leaſehold eſtates, in 


truſt to pay 2000/, to her married daughter, and under | 


ſeveral other very ſpecial truſts and limitations 3 drawn 
by an eminent counſel. From 3 /Yod's Conv. 837. 
Imprimis, I give and bequeath all my manors, lands, 
tenements and hereditaments whatſoever, both leaſehold 
and inheritance, unto my loving ſon $. H. his heirs, exe- 
cutors and adminiſtrators, according to my ſeveral and 
reſpeCtive eſtates and intereſts therein, (excepting my 
meſſuage and farm, and all my Jands, tenements and 
hereditaments thereunto belonging in P.) which ſaid pift 
and deviſe to the ſaid S. A. is upon theſe truſts following, 
viz. That out of the rents, iſſues and profits of the ſaid 
premiſles deviſed unto him, or by fale thereof, he the ſaid 
S. H. his heirs, executors or adminiſtrators, ſhall and 
do pay all my debts, funeral charges, my legacies here 
in after by me given ; and after the payment of all my 
debts, funeral charges, and legacies, then in truſt that 
the faid $. H. his heirs, executors or adminiſtrators, ſhall 
and do out of the rents, iſſues and profits of the ſaid 
premilles ſo deviſed unto him, or by fale thereof, pay the 
{ull ſum of 2000/. of, &c. unto my ſon-in-law JF. D. 
Eſq ; at the end of fix months after he the ſaid J D. 
ſhall have attained his tull age of twenty-one years, (if he 
ſhall within the faid' ſpace of ſix months after his age of 
twenty-one years ſettle upon his wife, my daughter Z. ſuch 
a jointure of 300/. per Ann. as ſhall be limitted fo as the 
profits thereof thall be at her own ſeparate diſpoſa] and or- 
dering, during the coverture, without her huſband's con- 
troul) and in ſuch place or places, and in ſuch manner, and 
with ſuch proviſions for children, as my ſaid fon S. 4. my 
couſin R. //. Eſq ; and my couſin R. G. &c. Gent. or 
the ſurvivor or ſurvivors of them ſhall think fit; and in 
truſt until the ſaid principal ſum of 2000/. ſhall become 
payable unto the ſaid /7”, D. that the ſaid 8. Z. his heirs, 
executors or adminiſtrators, ſhall pay immediately after 
my deceale, intereſt for the ſaid 2000/7. after the rate of 
5/. per Cent. per Ann. unto ſuch perſon and perſons, and 
to and for ſuch uſes, intents and purpoſes, as my ſaid 
daughter £. ſhall by any writing or writings under her 
hand (notwithſlanaing the coverture) limit and appoint, 
and not to her own hands, or to the hands of the ſaid JY.D, 
or to be any way ſubject to his management or diſpoſal, 
| but to be for the ſeparate ule and befiefit of the ſaid E. 
" and if the faid //. D. ſhall happen to die before he ſhall 
attain the fix months after his tuil age of twenty-one years, 


and before ſuch a ſettlement as aforclaid made by him, then | 


in truſt that the ſaid S, 7, his heirs, executors or admi- 
niſtrators, ſhall payzthe faid ſum of 2000 /, unto my ſaid 
_ daughter Z, (if ſhe ſhall be then living) together with 
intereſt for the ſame after the rate atoreſaid from the 
death of the laid JF, D. until: payment of the principal; 
and if my ſaid daughter E. ſhall happen to die before 
the end of the ſaid ſix months, and before ſuch a ſettlement 
made as aforeſaid, then in truſt that the ſaid $, H. hisheirs, 
_ executors or adminiſtrators, ſhall pay the ſaid ſum of 
20col. with interelt at the rate aforeſaid unto ſuch child 
and children of the late E. as ſhe ſhall leave behind her ; 
and if ſhe ſhall leave no child or children behind, then 
in truſt that 1500 /. part of the ſaid 2000 /. be paid unto 
my ſaid ſon-in-law Z. D. and the remaining ſum of 5001. 
be ſunk for the benefir and advantage of my ſaid ſon 
S. H. his heirs, executors and adminiſtrators ; and if my 
ſaid ſon-in-law 7/7, D. thall live to the end of the ſaid fix 
months after his attainment of his full age of twenty-one 
years, and ſhall at the end of the ſaid fix months fail to 
make ſuch a {cttlement as atorefaid, then in truſt that my 


-vy x *F 


ſuch perſon and perſons, in ſuch. parts and ſhares, and for 


| ſuch uſes, intents and purpoſes, as my ſaid/daughter E. 


by any writing or writings under her. hand and ſeal, from 


and appoint; the ſame 20007. and intereſt not to be paid 


|*9 her own hands, nor her huſband's hands ; the ſame. 
being in ſuch caſe deſigned by me for my ſaid daughter's 


ſeparate uſe and benefit, atid to be no way payable to 


controu], management or diſpoſal ;z and for want of ſuch 
'1mitation and appointment by the ſaid E. then in truſt, 


much thereof as ſhall not be limitted and appointed away 


and if ſhe ſhall leave no child or children behind her, or 
if all ſuch children ſhall happen to die before any of them 
attain the age of twenty-one years, or be married, then in 


(if he be then alive) and the reſidue-of -the ſaid 20007. 


ſhall be ſunk for the benefit of the ſaid S. H. his heirs; exe- 
cutors and adminiſtrators. Jtem, I do hereby will and 
devife that my manors and farm of — and other pariſhes 
near thereunto in the county of H. which I hold by leaſe 
from St. 7's College in Cambridge, and all other my 
manors, meſſuages, lands, tenements and heredita- 
ments, which I have herein bequeathed unto my 
faid fon S. H. ſhall ſtand and be charged and charge- 
able with the payment of the ſaid 20001. 
tereſt, and ſhall not be alienable by my ſaid fon 
S. H. free and ciear from the ſaid charge, until the 
ſaid 2000/. and intereſt ſhall be paid and ſatisfied ; and 
if the faid 77, D. ſhall fail to make ſuch a ſettlement as 
before mentioned, whereby to intitle himſelf to the re- 


inſtead of the ſaid 2000/ to be raiſed, my ſaid manor 


of my ſaid daughter ZE. and her children, and with ſuch 
remainder over, as the before mentiond ſum of 20007. 


uilo will and deviſe, that the ſaid manor and farm ſhall 


be only raiſed out of and charged and chargeable upon 


and hereditaments ; and as to my farm in P. in H. and 
all my meſſuages, lands, tenements and hereditaments 


heirs and aſſigns, ſhall and do, from time to time, dur- 


and profits of the ſaid premiſſes ſo deviſed unto them, 
unto ſuch perſon and perſons, in ſuch parts and ſhares, 
and for ſuch uſes, intents and purpoſes, as my faid daugh- 
ter E. by any writing or writings under her band from 
time to time (notwithſtanding the coverture) ſhall limit 


nor to be ſubjeC&t to any controul, management, or dil- 
her ſeparate uſe and benefit, and to be at her own di'=- 


ter her deceaſe, then in truſt for ſuch perſon and pertons, 
and for ſuch eſtate ard eſtates, as my ſaid daughter £, by 


two or more credible witneſſes, fſhail (notwithſtanding 
the coverture) limit or appoint ; and for want of ſuch 
[imitation or appointment, th=zn in truit for ſuch child 
or children as ſhe ſhall leave at her death, and tyeir heirs 
and afigns : provided that if there be more children than 

one 


that after her death the ſaid 2000 1. and intereſt, or ſs. 
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ſaid ſon $, 7. his heirs, executors or adminiſtrators, ſhall 
| Pay the faid 2000/7. and all intereſt for the ſame aſter the / 

rate aforeſaid, until payment of the principal ſum, unto 


time to: time, (notwithſtanding her coverture) ſhall limit 


, 


my faid ſon-in-law, nor to be any way ſubject to his 


by her, ſhall be paid to and amongſt ſuch child and chil- 
dren as ſhe ſhall leave behind her, ſhare and ſhare alike; 


truſt, that for want of ſuch limitation and appointment, - 
1 500), part of the ſaid 20901. ſhall be paid to the ſaid /.D... 


ſhall be ſunk for the benefit and advantage of the ſaid S.H. 


his heirs, executors and adminiſtrators 3 and if the ſaid -- 
I. D. ſhall not be then alive, then that the whole 20001. 


and in- 


ceipt of the ſaid 2000/7. then I deviſe and bequeath, that - 
and farm of R. ſhall remain and be in the hands of the _ 
faid S. H. his dxecutors and adminſtrators, upon the _ 
ſame truſts, and for the ſame ſeparate uſe and benefit | 


and intereſt, are limitted and appointed to be ; and I then | 


be reckoned at 16001. of the ſaid 2000 /. and the remain-: 
ing ſum of 400 /. and intereſt at the rate aforeſaid, ſhall - 


the reſidue of my manors, meſſuages, lands, tenements 


in P. aforeſaid, I deviſe the ſame to the ſaid R,//, and 
R. G. (the truſtees) their heirs and aſſhgns, upon truſt and; 
confidence, that they the ſaid R. JF. and R. G. their. 


ing the life of my ſaid daughter E. pay the rents, ifſues 


and appoint, and not unto her own or huſband's hands, 
poſal of her huſband ; the ſame being defigned by me for. 


poſal, notwithſtanding the coverture ; and from and af- 


any deed or writing under her hand and ſeal, teſtified by 
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6ne ſon, and if the ſaid 77, D. ſhall make a ſcitlement 
az aforcſai:l, then the eldeſt ſon ſhall have no part or 
ſhare of the ſaid P. eſtate ; and for want of ſuch limi- 
tation or appointment by the faid Z, (if ſhe ſhall leave 
no child or children at her death) then in truſt for my 
ſaid fon S. H. his heirs and afſizns for ever, And whereas 
part of my eltate in P. aforefaid is copyhold, now I do 
hereby declare that the gift and devile hereby made by 
me unto my faid ſon 8. H. his heirs,-executors and ad- 
miniſtrators, of all my manors, meſluages, lands, terie- 
ments and hereditaments whatſoever, both leaſehold and 
inheritance (excepting as 1s before excepted) is upon con- 
dition, that if my faid ſon 8. ZH. or his heirs, ſhall not, 
within the ſpace of twelve months next after my deceale, 
furcender in due form cf law all the copyhold eftate 1n 
P. aforeſaid, of which 1 fhall die ſeifed, into the hands 
of the lord or lords of the manor or manors of whom 
the ſame copyho!d eſtate is ho'den, unto the uſe of tae 
ſaid R. IF. and R. G. and their heirs, to be !ubject to 
the truits herein bel{ore declared of and concerning my 
ſaid P, eſtate; or if my faid fon S. F. his heirs or aſligns, 
ihall make defau't in pavment of the above mentioned 
ſam of 20001. and intereſt, according to the truſts before 
mentionzd ; then and in either of the ſaid cafes, the faid 
iſt and deviſe to my ſaid fon 8. H. his heirs and alligns 
{hall be void ; and then I give and cevile the fame pre- 
niifſes ſo deviſed unto him. as aforeſaid, | unto: the faid 
R.Z. and R. G. their heirs, executors and adminiſtra- 
tors, according to my reſpeCtive eſtates and intereits 
therein, upon the ſame truſts as herein before declared 
of and concerning the ſame. /Jterr, T will and defire, 
| that my executors hereaſter named ſhall permit and ſuffer 
my ſaid daughter Z. D. to have the poſlethon only, and 
not the property of my belt bed, and the furniture in my 
beſt room, and of all my linen, and of my diamond 
ring during her coverture ; and if the ſaid Z. ſhall out- 
live her ſaid huſband //., D. then I give and bequeath all 
the ſame goods and things unto her : but if ſhe happen 
to die before him, then I give and bequeath the ſame goods 
and things unto and among{t ſuch child and children as ſhe 
ſhall leave behind her at her death ; and it ſhe leaves no 
child. at her death ; then I give and bequeath the ſame 
goods and things unto my executor hereaſter named, 
and as to all the reſt and refidue of my perſonal eſtate 
(excepting what I have herein before given and be- 
queathed) I give the ſame unto my ſaid loving fon S. H. 
ſubject to the payment of my debts and legacies, and to 
the payment of the before mentioned fum of 2000/7. and 
Intereſt ; and 1 do hereby conſtitute and appoint my faid 
loving ſon S. #. ſole executor of this my lait will, Wc. 


A deviſe to ere? a charity ſchool. From 3 Wood's Conv. 
829. | 
Alſo I give and deviſe all that, &c.- to (the truſtees) 
to have an to hold all the laſt mentioned co the 
ſaid (truſtees) and to their heirs and afligns for ever : 
nevertheleſs to, for and upon the ſeveral truſts, and fub- 
je£t to the ſeveral proviſoes, directions and appointments 
berein after mentioned, limitted, exprefied and declared 
of and concerning the ſame premiſles ; and I do hereby 
fubjcft and make chargeable ail and fingular the ſame 
hereditaments and premiſſes, to and for the ſeveral 
uſes, intents and purpoſes, and under and ſubject to the 
ſeveral proviſoes, direQtions and agreements herein after 
mentioned, limited, exprefied and declared of and con- 
eerning the ſame z (ihat is to fay) Thar they the ſaid truſ- 
tces, or the major part of them, ihall from and immedi- 
ately after my deceafe, pay or caule to be paid out of my 
rents, iflues and profits of the ſame premifles, the ſum of 
201. per Ann, clear of all manner of raxes, charges and 
deductions whatſoever, to the ſaid ſchool-miſtrels here- 
in aſter named for the t:me being for ever, by two 
equal halſ-yearly payments, to wit, at Midſummer and 
Chriſ/mas yearly; the iuit of which payments to be 
made on {uch of the ſaid two feaſts as ſhall next happen 
after my death, ſor the teaching and inſtructing twenty 
of the poorelt girls cf //, aforeſaid for the time being, as 
follows, viz. to read, fcw, and ſay their catechiſm at 
ſcme proper convenient place there, as my ſaid charity | 


4 
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truſtee:, or the major part of them, 
my farther will is, and I do hereby 
ooo if my now ſervant the ſaid 1. R, 

ime of my death, then the ſaid M. R. ITE”. -- 
perſon as the ſhall appoint, during her life, og! "_ 
thencciorth be the fchool-miſtreſs to inſtruQ the aig 
during her life ; and after her death, if the ſaid 
her ſiſter be then living, then I hereby appoint h | 
laid R. D. or ſuch perſon as ſhe ſhall appoint, to be the 
ſucceeding ſchoo!-miſtrefs for the ſaid girls, durin he = 
and after her death, if 17. B. their niece be hen liv 1 
| hereby appoint her the ſaid 7. B. or ſuch perſon Wy 
{hall appoint, from thenceforth to be Incceeding fch L 
miſtrets for the ſaid girls, during her life ; ang lin. 
diately after the death of the ſurvivors of them the faid 
M.R. R. D. and M.B. in caſe the ſaid F, B, filter F 
the faid 7. B, be then living, then T hereby a %u 
the ſaid PB. B. 1 appolit, from 

1 or ſuch perſon as ſhe ſhall appoirt, fro 

thenceſorth to be the ſucceeding ſchool-miſtreſs His 6's 
laid girls, during her life ; and I do hereby farther lire, 
taat trom and immediately after the deceaſe of the ſury;. 
vors of them the ſaid 47. R. R. D. M.B. and E, B 
that then every ſuccceding fchool-miſtrefs for the fait 
(choo], ſhalt be nominated and appointed by ſuch perſon 
or perfons, who then for the time being ſhall by virtue | 
of this my will be intitled to and have the Property of | 
my: faid now dwelling-houſe in /Y. aforeſaid ; and m 
deſire is, (if by him, her or them fo thought fit) that 
the wife of the then ſucceeding vicar there for the time 
being, ſhall be the future ſchool-miftreſs in caſe ſhe wilt 
accept of the fame ; and my will is, that the then preſent | 
and every ſucceeding vicar of 77. ſhall on the firft Sunday 
in every month catechite the ſaid children with others-in 
IF. church aforeſaid ; and that on refuſal or neglet there- 
of, every wife of ſuch vicar ſhall loſe the benefit of being 
{choot-miſtre(s to the ſaid ſchool ; and my farther will 
is, that the ſaid twenty poor girls, with others, ſhall he 
taught to ſing palms there by fome proper perſon quali. 
hed for that purpoſe, who fhall be always appointed by 
the vicar there for the time being ; and that they the ſaid 
charity truſtees, or the major part of them, ſhall, out of. 
the rents of the ſame premitles, pay to ſuch perſon the an- 
nual ſum of 20/7. for his fo doing ; and alto the farther 
yearly ſum of 20 5. ſor pſalters and teſtaments for the ufe 
of the children of tke ſaid ſchool ; the fame two yearly 
ſums of 20/7, and 20s. to be paid at the ſame two feaſt. 
days. by two equal half-yearly payments, clear of all de- 
ductions, and in fuch manner as aforeſaid : and my ſur- 
ther will is, that every ſchool-miſtreſs of ths ſaid ſchool, 
together with all the ſaid girls, ſhall conſtantly go to the 
ſaid church of 7/7 twice on every Sunday, and there at- 
tend divine ſervice both morning and evening; and alfo 
on every feſtival and other days uſually kept at the ſaid 
church, as likewiſe on every Thurſday leQture preached at 
HJ”. church, (ſicknefs and all other inevitable accidents 
only and always excepted); and farther, that the faid 
twenty girls, it not nominated by me before my death, ſhall 
be choſen by the ſaid truſtees, or the major part of them, 
immediately after my death, and be then fixed in the faid 
ſchool ; and that if then, or at any time then after, there 
{hall be wanting in 7. aforefaid, the full number of the 
ſaid twenty girls fo intitled to have the benefit of this my 
charity (intending diſſenters children as well as church 
people ); then and in every ſuch cafe, during that time 
only, and as often as the ſame ſhall ſo happen, my will 
is, that they the fard truſtees, or the major part of them, 
{hall chuſe and make vp ſuch number of girls out of ſome 
other pariſh or pariſtes next adjoining to 7. aforeſaid; 
and farther, that no ſuch girls ſhall be admitted to the 
{aid ichool before their age cf feven years, nor ſhall there 
continue after the age of fourteen years ; and I do hereby 
direct that the ſaid charity truſtees, or the major part of 
'them, ſhall ſour times in every year, viz, on Chri/mas- 
day, Lady-day, ATidſummer-day, and [lichaeimas-aai, Or. 
any other four days in each year as they ſhall think ht, have 
a general meeting, at ſome place in JY. to be by them zp- 
pointed, to examine into any neglects, miſcarriages or 
rrevularities that may be committed by the ſaid ſchooi- 


ſhall appoint : and 
appoint and direct, 


c Iving at the 


girls, 


R.D. 


millre's ſor the time being, or of any of the faid poor 


girls 


from _ 


| 
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OD 
girls, and to make ſuch reaſonable by-laws, rules, git 
orders, as to the ſame truſtees, or the major part of them 
ſhall ſeem meet, ſo as the ſame be for the good and bene- 
fit of this my charity, and be made in writing, and en- 
tered in a book for that purpoſe provided and kept, for 
the better government and management of the faid 
ſchool, and of the faid miſtreſs, and 20 poor girls for the 
time being ; and farther alſo, that tor any groſs offence, 
miſcarriage, irregularity or neglect, as ſhall be ſo judged 
by a majority of the faid truſtees, it ſhall and may be 
lawful for them to deprive, put out, and remove the ſaid 

or girls, or to ſuſpend and put out the ſchool-mittreſs of 
the ſaid ſchool! for the time being, (other than and ex- 
cept the ſaid 17. R. R. D. 7. B. and £. B. and every 
of them, and ſuch perſon or perſons whom they reſpec- 


tively ſhail appoint to officiate, during their reſpective | 


lives only ); and farther, that the ſaid truſtees ſhall take 
and be allowed out of the rents and profits of the ſame pre- 
miſſes, the yearly fum of 20s. and no more; the ſame 
to be expended at ſuch their quarterly meetings yearly 
and from and after payment of the ſeveral ſums of 207. 
20s, 20s. and 205. per ann. and in ſuch manner as 
aſoreſaid, and ſubject thereunto; then as to all the reit 
and reſidue or ſurplus of the rents, iſſues and profits of all 
and finpular the ſame hereditaments and premifſes, and 


ſubjeQ, &c. I give, Fc, Provided, Tc. 


A d.viſe of tithes to a truſtee, fir the augmentatin of the 
living of the Vicar or Curate of S. 

Hem, T give, deviie, and bequeath vnto my loving 

friend 7. 4. of, &c. Eſq; and to his heirs and aſſigns for 


ever, al! that my part, {hare, and portion of tithes, of 


what nature, kind or quality ſoever, iſſuing and payable 
to me cut of thrice ſeveral farms, fituate and being in the 
pariſh of, &c, And all other my tithes in the hundred of 
D. aforeſaid ; upon this ſpecial truſt and confidence never- 
thel*(s, that he the faid 7. 4. and his heirs, ſhail and 
do, from time to time, and at all times hereafter, permit 
and ſuffer the vicar or curate of the pariſh of S. for the 

time being, and his ſucceſſors for ever, vicars or curates 
| of the ſaid pariſh of $. to receive and take the ſaid tithes, 
part, ſhare or portion of tithes to his and their own pro- 
per uſe, benefit and bchoof for an augmentation, and for 
the better livelihood, proviſion and maintenance of the 
{zid vicar cr curate, and his ſucceſſors, vicars and curates 
of the ſaid parith of S. for ever, 


A deviſe or 
. one poor ſcholar for ever. | 

{tcm, T give, deviſe and bequeath unto the ſaid 7. A. 
and to his heirs and aſſigns for ever, all that my mefluage 
Or tenement, farm, lands and hereditaments, ſituate, 
©:, upon this ſpecial truſt and confidence nevertheleſs, 
that he the ſaid AZ. 4. and his heirs, ſhall from time to 
time, and all times hereafter, permit and ſuffer the war- 
den and fellows of /7, college in the univerſity of Oxford 
_ for the time being, and their ſucceſſors for ever, to receive 
and take the rents, iſſues and profits thereof, which I de- 
rect and appoint ſhall, from time to time, and at at all 
_ times hereafter, be paid and allawed for and towards the 
maintenance and education of a poor ſcholar of the faid 
coRlege, for and during, and until ſuch ſcholar ſhall be 
bachelor of arts, or <cleCted fellow of the houſe ; and then 
to another poor ſcholir to be eleted and choſen, which 
ſcholar ſhall from time be nominated, ele&ed and 
choſen by the warden and five ſenior fellows of the ſai. 
college. | 


A deviſe of i0001. to be applied in releaſing pory priſoners 
in the Fleet or — ; what ſort of priſoners are to be 
objetts of it. | 
And 1 deviſe and will, that my executors herein after- 

named ſhall, within four months after my deceaſe, lay 

out and expend the fum of 1000/7. in releaſing and dil. 

charging ſuch poor priſoners who ſhall be impriſoned at 

my deceaſe, in the priſons of the Fleet, or ——, or one- 

of them, ſituate in the City of London, as my ſaid execu- 

tors ſhall think fit ; my ſaid executors having a regard 

therein to ſuch poor priſoners az bave been ſober and in- 
VoL. IL. N* 149. 


gift to W. Col'ege Oxon, for the education of | 


| For every window, or lights in every dwelling-houſe 
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duſtrious, and are ſo confined by reaſon of loſſes and mils 


fortunes, and have not through idleneſs, drunkeneſs or 
debauchery, fell into ſuch condition|; provided neverthe- 
leſs, that if I in my life-time, after the date of this my 
will, ſha!l have applied or expended the ſum of 1000 /. 
for the diſcharge of ſuch poor priſoners, then my ſaid 
executors ſhail be diſcharged from the ſaid legacy of 
Lo0o!. herein before given and bequeathed, and the ſame 
{hall ceaſe and be void, Pe 

Wn, (Sax Prelium) In the beginning or end of the 
names of places, ſignifies that ſome great battle wasfought, 
or victory gained. there. Cowell, edit. 1727. _ 

Clncheitea, The hundred of /7/inche!ſea, where to be 
deemed as two diſtin hundreds, 9 & ilo/Ym, 3. 40. 
/eft, IT. 


CUNcyes,, A kind of engine to draw barges up the 
water againſt the ſtream, mentioned in ſtat. 21 Fac. 


cap. J2. | 

(Uuncheſer, (Statue of ) is 13 £4. r. ff, 2. 7 Rich. 2. 
c. 6, | | 
Uindaſz, ?Uandaſs, and Uanlaſs, corruptly 
IVindlaſs, (WWindaſſum,) Is a term in hunting, (as to 
drive the J/indaſs) hgnifying the chaſing a deer to a ſtand, 
where one is ready with a bow or gun to ſhoot. Cowe!l!, 
edit 1727. | | | 

Uliad-mul', a man may not ereCt a wind-mill within 
any foreſt, beeauſe it frights deer, and draws company to 
thc diſquiet of the game, JF. Jones Rep. 293. | 

Uilnvow-tar. Stat. 6 Geo. 3. c. 38. (intitled, an 
act jor repealing the ſeveral duties upon houſes, windows, 
and lights : and for granting to his Majeſty other duties 
upon houſes, windows, and lights) recites aft 20 Geo. 2. 
31 Geo. 2, and 2 Ges. 3. and enacts, "Chat from and after 
the 1oth day of Oober 1766, all the rates and duties up- 
on houſes, and upon windows, or lights, granted by the 
ſaid three ſeveral aCts of parliament, ſhall ceaſe, deter- 
mine, and be no longer paid, or payable; except only 
tuch monies as ſhall have become due in reſpect of the 
faid rates and duties aſſeſſed at any time on or before the 
ſaid 1cth day of Ozeber 1766, and which ſhall be in ar- 
rear and unpaid. | 

Sz, 2. And that from and after the ſaid 1oth day of 
OFtcber 1766, there ſhall be charged, raiſed, levied, and 
paid, unto his Majeſty, his heirs and ſucceſſors, the ſe- 
veral and reſpeCtive rates and duties upon houſes, and 
my windows, or lights, herein after-mentioned ; that is 
to ſay, 

For every dwelling-houſe inhabited, which now is 
or hereafter ſhall be erected within that part of Great 
Britain called England, the yearly ſum of three ſhillings. 

For every dweiling-houſle inhabited, which now 1s or 
hereafter ſhall be ereQed within that part of Great Bri- 
tain called Scotland, the yearly ſum of one ſhilling. 

And for every window, or light, in every dwelling- 
houſe inhabited, or to be inhabited, within and through= 
out the whole kingdom of Great Britain, which ſhall 
contain ſeven windows, or lights, and no more, :the ſum 
of 24. for each window, or light in ſuch houſe. & 

For every window, or light, in every dwelling-houſe 
as aioreſaid, which ſhall contain eight windows, or lights, 
and no more, the yearly ſum of ſixpence, for each win- 
dow, or light, in ſuch houſe. | 

For every window, or light, in every dwelling-houſe 
as aforeſaid, which ſhall contain nine windows, or lights, 
and no more, the yearly ſum of 8 4. for each window, or, 
light, in ſuch houle. | 

For every window, or light, in every dwelling-houſe. 
2s aforeſaid, which ſhall contain ten windows or lights, 
and no more, the yearly ſum of 104. for each window, 
or light, in ſuch houſe. 

For every window, or light, in every dwelling houſe 
as aforeſaid, which ſhall contain eleven windows, or 
lights, and no more, the yearly ſum of 1 5s. for each win- 
dow, or light in ſuch houſe. | «es 

For every window, or light, in every dwelling-houſe 
as aforeſaid, which ſhall have twelve windows, or lights, 
and no more, the yearly ſum of 1 s. 24, for each win- 
dow, or light, in ſuch houſe. 


lo as 
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xs aforeſaid, which ſhall contain thirteen windows, or | 


lights, and no more, the yearly ſum of 5. 4d, for each 
window, or light, in fuch hovle. | 2 

| For every window, of light, in every dwelling-houſe 
25 aforeſaid, which thall contain fourteen, fifteen, tixteen, 
ſeventeen, cignteen, or nineteen windows, or lights, and 
no more, the yearly fuma of 15. 6. for each window, or 
light in ſuch houte. | : ; 

For every window, or light, in every dwelling-nouſe 
as aforeſaid, which ſhall contain twenty windows or 
lights, and no more, the yearly fum of 15. 7 d. for each 
window, or light, in ſuch houſe. 

For every window, or hight, in every dwelling-houſe 
as aforeſaid, which ſhall contain twenty-one windows, 
or lights, and no more, the yearly ſum of 15. 8, tor 
each window, or light, in ſuch houſe. | 

For every window,. or light, in every dwelling-houfc 
as aforeſaid, which thall contain twenty-two windows, 
or lights, and no more, the yearly ſum of 15. 9 4. tor 
each window, or light, in ſuch houſe. 

For every window, or light, in every dwelling-houſe 
as aforeſaid, which ſhall contain twenty-three windows, 
or lights, and no more, the yearly ſum of 1s.. 10d. for 
each window, or light, in ſuch houſe. _ 

For every window, or light, in every dwelling-houſe 
as aforeſaid, which ſhall contain twenty-four windows, 
or lights, and no more, the yearly ſum gf 15, 119. tor 
each window, or ligtt, in ſuch hovle, 

And for every window, or light, in every dwelling- 
houſe as aforeſaid, which thall contain twenty-five win- 
dows, or lights, or upwards, the yearly ſum oi 25s. for 
each window, or light, in every ſuch houſe. _ 


Sette. 3. Provided neverthelets, that it is the true 1n-- 


tent and meaning of this aCt, that the faid ſeveral and re- 
ſpeQive yearly ſums herein before charged upon every 
window, or light, contained in every ſuch dwelling- 
houſe as aforeſaid, ſhall be paid over and above the ſaid 
reſpective dutics of 3s. and 1s,” upon houtes beſo: e men- 
tioned. 

$22. 4. Provided always, that no houſe or cottage in 
that part of Great Britain called Scotland, thar has not 
more than five windows, or lights, ſhall pay, or be liable 
to pay, the duty of 1s, impoſed on each houle by this pre- 
ſent aCt. | 

$22.5. And that if any rate or aiſeiſment hath been or 
ſhall be made in purſuance of the ſaid former aCts, or any 
of them, for raiſing ail or any of the rates and duties 
thereby granted upon houſes, windows, cr lights, for 
and in reſpect of the quarter, half-year, or any other 
time, after the ſaid 10th day of Ofber 177 every 


ſuch rate or afle{ſment, ſo far as the ſame relates to the | 


raiſing ſuch rates and duties in reſpect of ſuch quarter, 
half-year, or other term, after the ſaid 19th day of Co- 
ber, ſhall be nu!l and void, 

 $828.6.And that the rates and duties by this act grant- 
ed ſhall be paid quarterly, at the four moſt uſual days 
of payment in the year; that is to lay, on the 5th of 7a- 
nuary, 5th of Apri!,. the 5th of 7uly, and the Iioth day 


of Ooter, by even and equal portions; the fuſt payment | 


| thereof to be made upon the 5th day of Zanuary 1767. 
Sed, 7. Theſe rates and duties, and arrears of former 


acts, to be paid into the exchequer, according to the. 


rules, &c,' preſcribed in two acts of 2:Geo. 2. and 
in acts 21 and 31 Geo, 2. and 43 Geo. 20. and all the 
powers, authorities, &c. of the ſaid acts are extended to 
this aCt. | | 

Se. 9g. Commiſſioners for the recited aCts to meet for 
the execution of this act, on or before the 11th of Os: 
ber 17606, . 
Set. 10. Separate affefſments to be made out for theſe 
duties, and to be certified and returned by the 23d of 
December 1766 ;, ſurveyors to certify their ſurcharges for 
the half-year's aiſ: ment, by the 2oth of Feb. 1767 ; ap- 
peals to be heard between the 6th of arch and 4th of 
April 15767, duplicates of the afſeſiments to be tranſmit- 
ted as formerly ; aſter the 5th of April 1767, the afleſl- 
ments to be made for the whole year. 


1c 25/11: 
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Sef. 11. Monies ariſing by the 
plicd as the preſent. 


former rates to be ap- | 


Sect. 12. 'I'he ſum of q1,48<1. os. 64.3. 44 1 | 
replaced out of the faid rates, tobe Gnking ſang. I my 
fig like ſum payable tkereout by virtue of act 20 
Sect. 13. The ſum of 93,217 /. 10s 
ſixth, to be reſerved annually at the Exch 
laid rates, towards paying the annvities 
31 G. 2. | 
Wm 14. Surplus monies to be carried into the linking 
Sef?. 15. Treaſury to make good out of the 
fund, any deficiency of the duties upon coals, 
cinders, aſter the 10th of Ofeber, to 
to the S9uth-S.@ company. 
CuUlindſaz., The mayor and bailifts, &c, of IWind(.x 
are to maintain the great bridge there, and receive tolls 
for carriages, cattle, &c. paſling over it, and bar 
ing under the ſame. Stat, 9. Geo. 2. c. 15. 
 CUUine, The old aſſize of wine, Judice dillor, 51H, 2 
fe Se fo. 2 © : Wrde pros piſtor. inc8rti, temp. C. 5. Vil, Ty 
160. | 
Mayor, &:. of Londen to 
allze, 6' Ed: 1c ZN 
Wines ſhal! bu fuid reaſonably, -and ſhall be eſſayed 
twice in the year, 4 £d.:3..c. 12. | 
Poreſtaiiing Gaſcogn wines, felony, 27 Ed. 3- A 1:6; 
5. repealed, 37 Ed. 3. c..16. | | | 
No Ge/jco:gn wine ſhall be brought but in ports, 
Ed-'3-/-t- 6.7. 38 £6.:3, fc x66. 30. 
J- Co 0, | 
Importation of wine may 
28: E4.:3. 1. Lc. It. | 
Engliibmea, not artificers, may buy wines in Gaſcony, 
43 Ed. 3&2: Ee | 
- The price of wines limited, 5 R. 2./, 1.0.4 6 R, 
2.0 7-24 ti; 8c. 6. 5 E4.:6: & 5, 
ietaling of tweet wine and clarct prohibited, 5 R, 
* £3. 6-65 
New impoſitions by the King's officers in Guicune proa 
hibited, 22 #2. 6. c. 17. | Oe OR 
the meaſure and cuſtom of alnſey, 7 IT. 5. c. 8. 
Freicch wine not to be imported between 44ichaeimas 
and Candl:mas, 23 H. 8. c.7. 
1he prices of wines to be affeſſed by the King's great 
officers, 23 H..8.c.7. 28 A.8.c.14--34& 35 H.8 
27 Ms 8-46 23s þ+ 2, 3 
Perſons reſtrained trom keeping wine in their houſes, 
S Ed. 6. c. 8. f. - EET : | | 
p The number of taverns reſtrained, 7 Ed. 6, c. 5, 
Selling wines to be drank in the ſeller's houſe prohibi« 
ted, 7. £d::0e-6 So /e 2» 
The prices of wines by retail to be limited by procla- 
mation, 5 El. 5. /.'25; 
Wine not to be retailed without licence, 12 Car. 2, 
"II | 
The penalties of retailing mixed wine, 


£quer out of the 
eltabliſhed by act 


linking 
culm, and 
pay the annuity due 


geCs £0 


preſent wine ſold againft the 


27 
42 Fd, 


be regulated by the King, 


Ge. To 


I2 Car. 20 


'The prices of wines to be limited by the Lord Chanccl- 
lor, &c. 12 Gare 2.25. fe 13. 

Duty on wine, &c. imported, 18 Car, 2. c. 5, /. 6. 
continued, 1 G. 2. c.. 16. | 

An impoſt upon wine, 20 Car. 2. c, 1. 22 Car. 2. 
Co 3. JO Car. 2. C2. 

'The profits of the wine-licence inveſted in the crown, 
and an equivalcnt granted to'the duke of York, 22 & 23 
Car. 2. 6. 0.: 
 Adutyof 8!. per. ton upon French wine, and 121. up- 
on other wines, 1 Fac. 2. ce 3+ 

Made perpetual by g Ann. c. 21. and 3 Geo. Is G 9s 
and part of the South Sea fund, 

Retailers to ſell wine only in pewter meaſures, 1// © 
M. c, 34. fe 19. 2 W. &. M. ft. 2. c. 14. /. 3: 

Penalty of adulterating wine. 17, & #. © 34 


* 2. | 
/ : Wines 


, 


j 


; HD CB 
Wines of Hurgary may be imported from Hamburg) as 
Rheniſh wine, 1 Ann. ff. r.c. 12. /. 112, 

_ © Contents of the gallon of wine, 5 Ann. c. 27. /. iy 
Importation of French wine permitted, 9 Aun. c, 8. 
"The allowance on damaged wine regulated, 6 Gez. 1. 

(12. þe 2+ 
T he times for 

c. 12+}. 5+ | 
Not to diminiſh the duties of priſage and butlerage, 6 

GCa-F, ts H ' » | | 
No allowance for freight of wine unleſs ſhipped in caſks 

from its place of growth, 8 Geo. 1. c. 18: / 19. 
Allowance for wine ſtranded, 8 Ges. I. c 18. /. 20. 

27 Geo. 2. c. 18./. 5. 

Damaged wines may be ſold for diſtilling, or making 
vinegar, I2 Geo. $ -- fo 28. þ 20, 

'The duties on wine lees altered, 1 Geo. 2, 17, 

Wine not to be imported in bottles or ſmall caſks, 
1 Geo..2. &. 17+ /o 7: 

Saving of the privileges of the univerſities, 10 Gee. 2. 
ct. T9. /. 2. 30 Geo. 2.0. 19. þ. 9. 

Wine not to be fold without licence at the univerſities, 
17Geo. 2.c. 40s f+ 11. | 

An additional duty of tonnage on wine, 18 Geo. 2. c. 9. 

Wine imported in the out-ports not to be brought with- 
in twenty miles of the Royel Exchange, without paying thc 
London duty, 26 Geo. 2. Cc. 12. 7 

The commiſton for granting licences to retail wine 
by virtue of 12 Car. 2. to ceaſe, and the duties, together 
with new duties, to be levied by the commiſſioners of the 
ſtamp-office, 39 Geo. 2. c. 19. | 

The at not to be prejudicia} 
30 Geoe 2. £19. 5 

The penalty of retailing abated, 32 Gee. 2. c. 19. 

No diſcount on wine licences, 32 Geo. 2. c. 19. f. 2. 

An additional daty of $1, per ton on all French wines 
imported. 3 Geo. J+ c 12. ED 

And on all other wines imported, 4/. per ton, [bid. 

TWmter-hepning, Is that ſeaſon comprehended between 
the 11th day of Nzevember, and the 23d April, which 
time by the aft made 20 Cer. 2, c. 3. 1s excepted from 
the liberty of commoning in the Fore/ of Dean. Cowell, 
edit. 1727. 

Wire, Penalty on importing foreign card wire or iron 
wire for making of wool cards, 13 & 14 Car. 2. c. 19. 

Tron wire, 2 I. & 7. /ej}. 2. ce. 4. /. 16. 

Steel wire, 2 F/. & M1. jeff. 2.c. 4. fe. 17. 

| Lattin, braſs or copper wire, and gold and filver 

wire imported, to what duties liable, 4 FF. & 1. c. 

So 2. RE 
Brafs wire how exempt from payment of dutics on ex- 

ortztions 7 Ann. c. 8. /. 8. 

Uiſta, A meaſure of land among the Saxons; being 
the quantity of halfa hide, and the hide one hunered and 
twenty acres. Oo virgate unam hidam facunt ; wiſla 
vero quaiuor virgatis conſiat, Mon, Ang. Tom. 1. p. 
I 


exporting wines enlarged, 6 Ges, 1, 


3 litam, Secundum witam zurare, Is for a perſon to 
purge himſelt by the oatns of ſo many witneſſes, as the 
offence required. Leges Ine, cap. 63. 

Witchcraft, Vſing of was felony by ſtat, 1. Fac. 1. 
cap. 12. repealed by g Gee. 2. c. 5. See Conjuration. = 

Ute, A Saxon word, uſed tor puniſhment ; a pain, 
penalty, mul&t, &c. And witefree 1s a term of privilege 
or immunity from fines and amercements. Sax. did. 
From hence come the worts bloodwite, lecherwite. Ec. 

WUWitena-gemot, (Sax Conventus Sapientum) Was a 
convention or aſſembly of great men to adviſe and aſſiſt 
the King, anſwerable to our parliament, in the time of 
the Saxons. | | ; 

WUitens, Were the chief of the Saxons lords or thanes, 
their nobles and wiſe men. Sax. di, 

Uiterven. A taxation of the weſt Saxons, impoſed 
by the public council of the kingdom. Chart. Ethel- 
wolf. Reg. Anno B55, | 
| Whithernam, (Yetitum Naminim, compounded of the 
Saxon FH} yther, altera, & Nam, captic,) Is a forbidden 
taking, as the taking or driving adittreſs to a hold, or 


4 


| aſhdavit of the execution. 


to the vintners company, 
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Out of the county, ſo that the ſheriff cannot upon the 

replevin make deliverance thereof to the party diſtrained. 
In which caſe the writ of 1/:chernam, or de Vetito Namie, 
is direted to the ſheriff for the taking as many of his 
beaſts that did thus unlawfully diſtrain, or as much goods 
of his into his keeping, till he hath made deliverance of 
the firſt diſtreſs : alſo if the beaſt lie under a fortlet or 

caſtle, the ſheriff may take with him the Poſje Comitatus, 
and beat down the caftic, as appears by the Statute of 
Ie/tm. 1. cap. 20. and Britton, cap. 27. Withernam, ac- 
cording to Braden, lib. 3, tra#. 2. cap, 37. and Wejtm. 2. 


|<2p. 2. ſeems to fignity an unlawful diſtreſs made by 


him that has no right to diftrain, 
vce Repirnmy, 

Wtherſake, An apoſtate, a perfidious renegado. Leg. 
Canuti Reg. cap. 27. | 

Uuiiels (Tis) is one that gives evidence in a cauſe z 
an indifferent perſon to each party, ſworn to ſpeak the 
truth, the whole truth, and nothing but the truth : and 
if he will be a gainer or loſer by the ſuit, he ſhall not be 
ſworn as a witnels 2 Lil, Abr, 700, 

Rule upon a witneſs to an arbitration bond, to make 
Stran. K:þ 1. 

Where the bail is a ſubſcribing witneſs, he ſhall be 
obliged to teſtify. Stran. 406. | | 
Attachment granted againſt a witneſs for not attend= 
ing on a Subpena. Stran 510, | 

A witneſs ought to have reaſonable notice of a trial, 
Stran TlOs | : 

Atrachment againſt a witneſs for not attending atrial. 
Stra. 810, | 

There muſt be perſonal ſervice on a witneſs to warrant 
an attachment. Stra, 1054. | 

No attachment againſt a witneſs, unleſs reaſonable ex- 
pences were tendered him. Stran. 1150. 

Attorney preſent at putting in an anſwer, not obliged 
to give evidence of it. Stran. 1122: 

What age the law will allow an infant to be witneſs at. 
Strans 700. 

A witneſs to a deed becoming adminiſtrator, &c, his 
hand may be proved. Stran. 34. | 

If a witneſs becomes intereſted, his depoſition taken 
before cannot be read. Stran. 101. 

Laying a wager on the cauſe does not incapacitate for a 
witneſs. Stran. 652. BEES | 

Party whoſe deed is forged, no witneſs. Stran. 728, 

Bankrupt not admitted to prove his own aft of bank- 
ruptcy. Stran. 828, | 

If the witneſs to a deed becomes infamous, he is con« 
lidered as dead, Stran. 833. | Wy 
: Quaker no witneſs in an appeal 

6. | 
” Afdavit of one convicted of forgery not to be read to 
ſupport a complaint. Stran. 1148. | | 

Party ſuppoſed to be defrauded, allowed a witneſs in 
perjury. Stran. 1229. | 

A bond proved by co-obligor. Stran. 35. 

Vendor witneſs as to title, where no covenant for 
warranty. Stran. 445. Z | | 

Wife of Porchein ; a witneſs. Stran. 506, 

Porchein Amy,no witneſs. 1026. | | 

Guardian on record not a witneſs. Stran. 506. 

Proprietor of a note a witneſs on an indictment for 
tearing it. Stran. 595. | 

Party to uſurious contract cannot be called to prove 
a payment. &tran. 633, FD 

Giver of note no witneſs on indictment for perjury in 
denying an agreement relating toit. Stran. 1043s 

Defendant in ejeftment no witneſs on indictment for 
perjury at the trial. Stran. 1104. 

One whoſe wife has an annuity deviſed for her ſepa 
rate uſe, is not a good witneſs to the will, Stran. 
12573. 

Wite ot a party admitted to prove her huſband's death. 
Stran. 568. +; | 

if witneſs againſt huſband, on indictment 
upon herſelf. Stran. 633. 


Cowell, edit. 1727. 


of murder. Stran, 


for aſſault 


| The wife of one defendant cannot be a witneſs for 


the 
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the other on an indictment againſt two. Stra. 1095. | 


Creditor of bankrupt no witneſs to prove him a game- 
-Ner. Stran. 507. DE opd,. 
A creditor allowed to "ous debtor not intitled to his 
diſcharge on the Mint act. | Szra. 650. | 
Sheriff's bailiff no witneſs to prove attempt to-arrelt, 
Stran. 650. + 
Lords of cuſtomary manors diſallowed as witneſſes 
to eſtabliſh a right in a lord of another manor.. Stra, 
658. 
informer intitled to part of the penalty is no wit- 
neſs. Stran. 316. 
In treſpaſs for beating his ſervant, the ſervant not ad- 
mitted a witneſs. Stran. 414. 


him. Stran. 595, 1054». : 
An apprentice witneſs for maſter in a&tion per qu9d 
ſervitium amiſit. Stran. 944+ | 
In an action againſt the maſter for the negligence of 
His ſervant, the ſervant having a releaſe from the defen- 
dant is competent. Szran. 1083. | 
| A ſailor who claims wages, no witneſs concerning the 
loſs of the ſhip. Stran, 414. 
Original debtor taken as a fſarvant, to prove the pay- 
ment by another, Stran. $07, 
_ Goldſmith's ſervant who overpays money 1s a witneſs 
In ation for it again. dSzran. 047. 


He that apprehbends himſelf intereſted, though not | 


ſtritly ſo, is no witneſs. Stran. 129. 
The party who excepts to a witnels may call him aitet- 
wards. Stran. 480, 


A witneſs admitted where remotely intereſted. ' Strarm. 


'F ſtops bonds at the S9th Sa houſe, and gives bond 
to indemnify ; he is no witneſs to prove the pronerty, 11 
an action againlt the company's ſervant. Stran. 575. 

Where there ace two qualifications to an election of 
an officer, he who has but one only may be a witnets 
Stran. 583. | 

Where one defendant is fined, he is a witneſs for an- 
other. Stran. 633. 

The tenant in poſſeſhon cannot be 
ejecment. Stran. 632. | 
A corporator who has acted under the right claimed, 
may be a witneſs to prove the uſage. Stran. 1069, vec 
Evidence. | | | | 

Woad, A profitable herb much uſed for the dying of 
blue colours, mentioned in the Stat. 7. H. 8. cp. 2. See 

Ships. | 

Woid, (Sax. )' Significs a down, or open champaign 
ground, void of wood ; as Stow in the Folds, Ciifwald 
in Glouceſterſhire, &c. 

WWoltelhead, or ULoolforhcſod, (Sax. ) Caput Lvpinum, 
was the condition of ſuch as were outlawed in the time 
of the Saxons ; who if they could not be taken alive to 
be brought to juſtice, might be flain, :and their heads 
brought to the king ; for they were no more accounted 
of than a wolf's head, a beaſt ſo hurtful to man, Leg. 
Edw. Conf. Bradt. lib. 3. | 

Women, Laws relating to. A woman is capable of 
being a ſexton, and of voting at an election for one. 
2 Strange 1114. A baſtard 1s within the ſtatute of 
P. & 74. againſt taking away young women. Md, 
SLY | 

The chancellor to vacate obligations, ſtatutes or re- 
cognizances obtained from -women by fraud and impolt- 
tion. 31 1.6. c. 9. | 

Shall have livery of their lands at fourteen. 39 7. 6. 
£2. 

The penalties of taking away women children ſrom 
their guardians, or marryivg them. 4 & 5 P. & Mc. 8. 

The penalty of a woman child conſenting to a raviſh- 
ment. 4& 5P.& I. cc. 8./. 6. For all other mat- 
ters, ſee Baron and Femec, B1gawy, JYarriage, Kaye, 
Felony, 

(Wong, a Saxon word for field. Spelm. | 

Wood. Star, 35 Hen. 8, c. 17. ſet. 1, enaCts, that 
there ſhall be twelve ſtandils in an agre of wood under 
twenty-four years growth. 


made a witneſs in 


A ſervant witneſs in an action by maſter for beating 


| they were. 


W o' oO 

$7. 2. Underwoods felled at fourteen years ron th 
or ,under, ſhall during four years next after the York. 
of April aſter their ſelling, be|preſerved from the tef;1,... 
tion of cattle, on pain that the owner thereof ſal hs. 
teit for every rood of Jand unfenced, for every monk; 
35. 44. and underwoods above fourteen years growth 
and under twenty-four, being fo felled, {i;all during þ2 
years next after the,20th of 4prilaſter ſuch telling be rey 
terved as aforeſaid,. upon the like pain. | of 

S222. 2, None ſhall convert into pallure or tillape apy 
ſuck underwood or coppice, contauinng two acres or 
above, which now be wood or underwood, an Put of 
reſerved to the uſe or increaſe of wood or underwo, 
and being two ſurlongs diſtant from the kunſe of 1., 
owner thereof, or fromthe houſe whereun'o fuck who 
coth appertain, on pain to'forfeit 49 5. 
convertec, | ; 

Sect, 9. Half of the forfeirures to be to the King, the 
other half to him that will ſue ſor the lame by bill, P: aint, 
action of debt or information. in any of the King's comts 
of record, in which no proteQtion, wager of law, or ef. 
{oign, ſhall be aliowed. 

Stat. 13 Eſiz, c.. 25. adds two years more than the 
four years limited by 35 4. $. c. 17. for preterving the 
[pring from deſtruction by cattle, | 

In information upon the Stet. 35 ZT. 8. for not ſencing 
of coppices ; fir{t exception was, that it is not alledged 
that the detendant had lawful intereſt in them, as the 
words of the itatute are, 2dly, Becauſe it is thewn thar 
certain coppices were cut, but ſhews not what coppiceg 

2dly, Becauſe it 1s recited that he ſhall cor. 
felt ſor every rood 3s. 44, where it ſhould be for every 
root of land. But it was ſaid the parliament roll is root 
of land; and fo was the Jalt impreſiions ; but for the 
two {firſt exceptions the party was diſcharged, Cre. E/z, 
117. pl. 21. Afich. 320 & 3t Elz, in B. R, Edvards 
v, LEbjwortb. - 

Informatior vpon this ſtatute ſor grubbione up wood in- 
Buckinghamfhire, Centra formam /!atuti ; after a verdict 
tor the plaintitl it was moved in arreſt of judgment, 
rit, "That it is not mentioned in the information, th: 
the wood was growing at the time of the a@-mate ; for 
lo the words of the ſttute run, and fo it ought to be. fer 
forth, as uporr the 5 /'/iz. concerning appteaticesz which 
has been often adjudzcd. Fo which 1t was anfwerec, 
that the provilo jn the ſtatute 1s gereral, and not ncd 
up to wood growing at the time of the at; and Cintre 
formam $tatuti ſupplies it, if the law were to, in Dyer 
312. The court conceived the exception fatal, and that 
it could not be fupplied by the words C:oiira forms 
Statutt; for they do but make the concluſion upon the 
caſe before ſet forth, and are. themſelves no part of the 
cate, but diſcloſe the reſult of the yremifes, and will 
not of themſelves make 2 cafe without ſuſſicient pre- 
miſſes, which ought to ſet forth the law, as it 1s upon the 
ſtatute. Et adjurnator. But afterwards judgment was 
arreſted upon this exception. Ard. 105. pl. 1. Trin. 


for every aucre fo 


1655. Merbyv. Uriin. 


Excention to an information upon this ſtatute was, 
becauſe by the ſtatute of 21 ec. 1. the information 
ought to be b:ought and tried in the proper county. - 
But it was anſwered that this- is a miſteke ; for that law 
takes place only in ſuch caſes where jullices of peace, or 
of afliſe, have power by law to hear and determine; 
but by this act of Parliament, upon whick the pretent 
information is groundes, they have no poxyer at all 3 for. 
the proſecution is tied up to courts of record, and thus 
that law has always been conflrued. fard. 105. 1. I» 
Trin. 1657. /Aorby v. Urlia. | 

On felling woods where others have common, one 
quarter to be incloſed. 25 H. 8. c. 17. /. 7. : 

After two years owners may put colts and calves 1nto 
incloſed woods. 35 H.8.c. 17. /. 20. 

Pena'ties of exporting weod without licence, 2 & 2 
P.M co 55 

Timber trces ſhall not be coaled ſor iron worksz 
tEl; oo 1.5. Ir 

Oaks to be ſelled in barking time, 5 El. c. 3. 

Woods to be incloſed two years longer, and ny 

IICCs 


areQicns about putting in cattle, 13 £7. c. 25. [. 18. 
Wood growing within twenty-two miles of Londen, 
£7. not to be coaled for iron works, 23 El. c. 5. - 27 El. 
6. 19% 
Pena | 
15 Car. 2. G 2. ; | 
For the preſervation of timber in the foreſt of Dean, 
20 Car. 2. c. 3. | 
Penalties ot malicious cutting down trees, 1 Geo. 1. 


Co 48. 6 Geo. c. 1. I6, EN : 
. Damage to be made good by pariſh, 1 Geo. I. c. 48. 
6G. 1. c. 16. | 


Wood, underwood and coppices; how taxable, 30 C. 
2 & Js þo 4+ ; DT EG 

ColleQtor, &c. impowered to cut down and fell wood 
growing on wood-land affefled, where no diſtreſs is to 
be had, 4 E. 3- c- 2. ſ. 38. See Timber, Trees, 
_ Woodb-co2n, Some quantity of oats or other grain, 
paid by cuſtomary tenants to the lord, for liberty to pick 
up dead or broken wood. Cowell, edit, 1727. 

UWaod-gein, (/Prodgeldum) Seems ro be the gathering 
or cutting of wood within the foreit, or money paid for 
the ſame to the foreſters ; and the immunity trom this by 
the King's grant is by Crompton called woodgeld, fol. 157. 
Co. on Litt. fol. 233, ſays, it ſignifies to be free from pay- 
ment of moncy, for taking wood in any foreſt, Cowell, 
edit. 1727 7 | | 

WW -odmen, Are thoſe in the foreſt that have charge 
eſpecially to look to the King's wood. Cromp. Fur. fol. 
149. | 

Woudmotc, Is the old name of that court of the fo- 
reſt, which is now, ſince the ſtatute of Char ta de Fore/?a, 
called the Court of attachments, and by that ſtatute is held 
every foity days, but was wont to be held at the will of 
the chief officers of the foreſt, without any certain time. 
See Manword's Foreſt Law, cap. 22. fol 207. 

WLvvdyica rout, Is a court held twice in the year in 
the foreſt of Clun in Cm. Salop, for determining all mat- 


ters of wood and agiſtment there, and perhaps was an- | 


ciently the ſame with woodmote-court. Cowell, edit, 1727« 
(Loodwacrd, (woodwardus) Is an officer of the foreſt, 
whoſe function you may underſtand by his'oath fet down 
in Cromp. Fur, fel. 201, Woodwards may not walk 
with bow and ſhafts, but with foreſt bills. AZanwood, 
fart 1. pege 139, Rt 
Woodjioik, Wool and yarn may be fold in 7/29d/tock 
on market and fair days, 18 Eliz. c. 21. See LYaribo- 
rough. a. v 
UL9%', Maletoute of wool releaſed, 25 Ed. r. c. 7. 
Nothing ſhall be taken in the name of maletoute of a 
ſack of wool, St. de tall. non conced. 34 Ed. 1. ft. 4. 
6 Je 
Teretion of wool prohibited, 11 Ed. 3. c 1. By 
_ Engliſhmen felony, 27 Ed. 3. ff. 2. GJ. C7. co 12. JI 
Ed. 3./t.-1. c. 9. 38 Ed. 3. Jt. 4. 6:6. 
___ Cuſtom on wool limited, 14 Ed. /t. 3: 
"The price of wool ſhall be free, 18 Ed. 3. /. 2. c. 3. 
The ſeller not bound to warrant the packing, unleſs 
by deed, 28 Ed. 3.c. 13. | 
'The packing not to be warranted, 13 R. 2. ff. 1. c. 9. 
Weight of wool, 13 Ed. 3. ft. 1.c. 2. _ 
What refuſe may. be made of wool, 31 Ed. 3. ff. 1. 
(-V. 123 R.'2- $6.9. | 
_ Subſidy ſhall not be paid for the package, 34 Ed. 3. 
62 | 
Licence to denizens to export wool, 34 Ed. 3. c. 21. 
Nothing ſhall be demanded but the ancient cuſtom, 
and nc ſubſidy ſhall be ſet on wool without aſſent of par- 
liament, 36 £d. 3. c. 1T. : 
The forfeiture of lands and goods on denizens export- 
ing wool diſcharged, 46 £4. 3. | 
Regrating of wool prohibited, 14 R. 2.c. 44 22 H. 
8. c: 1- 237 H: 8.6. 15. 5 & 6 Ed. 6: © 4. 
None ſhall buy woollen yarn but to make cloth, 8 7. 


+ Co Wo 

Wool for exportation ſhall be duly packed, 8 H, 6. 
6 22 1:46 $. /7 14» | | 
 Thrums and woollen yarn not to be exported, 8 Z. 6. 
6230-5 
Vor. II. N9, x40 


. 


Ities of ſtealing wood or deſtroying young trees,| 


ENS Ww.-0-.0 
| Export:tion of wool to the north of Tre/e, 897; proki: 
bited” 2 Ed.'q. 0.1. | ana om 
| From what places wool may be exported to Calais, 
4 Eds 456& 2s Þ.t 5 - | | 
Contrafting for wool before it is ſhorn, reſtrained, 
4 Ed. 4.4. 4H. 79. cr. 
To be carried only to Calais, 12 Eg. 4. c. 5. 
4. Ce 4. | | | ; 
Exportation of cloth unſhorn, permitted; 5 H. 8. c. 3; 
Revocation of letters patent. made to the citizens of 
York for ſhipping wool, 21 HF, 8. c. 17. 
Agaitſt deceits in winding and packi 
*. 17. made perpetual, 13 El, c. 25. p 
Inhabitants of Halifax permitted to buy wool and ſell 
itagain, 2 & 3 P.& JL. 13. HRS, | 
Wool and yarn may be freely bought and fold in the 
market and fairs at New JVood/tock, 18 EL. c. 21. 
 Wool-cards not to be imported, 439 EL. c. 14. [. 2. | 
Penalties of whipping, &c. on artificers imbezzling 
wool or yarn, 7 fac. 1.c. 7. 1 Ann. fl. 2. c 18, 
Offenders not making ſatisfaCtion to be ſet in the ſtocks; 
7 Jace 1: 75:/. 2. NF 4 | | | 
Exportation of ſheep; wool, woolfells, fuller's earth 
and ſcouring earth prohibited, 12 Car. 2. c. 32. made 
telony, 13 & 14 Car. 2.c.18, 7 &8VW. 3.c. 28. 9& 
10 IF 3. c. 40. TE 
Penalty on owners of 
2.6. 3J2. /. 3; | CO Ve 
Ships of aliens importing prohibited - wool forfeited; 
12 Car. 2.c. 32. /. 9. | | 
Not to extend to wool exported from Southampton to 
Ferſey, Guernſey, &Cc. 12 Car. 2. c. 32. /« 13, 14s 
The preſſing of wool in package, or Jaying it near the 
ſhore, prohibited, 13 & 14 Car. 2. c. 18. /. 17, | 
why not to be carried in the night, 13 & 14 Car. 2, 
Cc 18. -/. 9. | 
Forcicn wool-cards or card-wire not to be 
13'& 14 Gar. '2: 6. 2. /« 196: -- 
For buying woollen, 18 Car. 2. c, 4. 
No corps to be buried but in woollen, and affidavit to 
be made, . 30 Car. 2. c. 3. 32 Car. 4.c.1. | 
DireCEtions for the entering and cegiſtring of wool tha 
is removed, 1 JY. & 1M. c. 22. 7&8I/, 3. c. 28, 
9 & 10 HF. 2... 40. /. 3. ET | | 
Quantity of woo! that may be tranſported to Guernſey, 
Ferſey, &c. 1 WW. & Mi. 1. c. 32. [. 14. 
Ships exporting wool forfeited with treble value, &c, 
7 &8V-. 3.c. 28. /.8. | 
Ships to cruize to prevent exportation, 7 & 8 JF. 3: 
c. 28. /. 14. 10& 11G; 10/6 16, 5 G. 2; c21; 
Iriſh wool not to be imported at Exeter, 4 & 5 I. & 
M. c. 24. }. 10; | nd] ; \ 
Directions for buying and ſelling wool in Kent and 
Suſſex, 9 & 10 IV. 3.c.40./[. 4. | 
Wool and woollen manufaCtures ſhall not be exported 
from Jreland to any place but England, 10 & 11 //. 3. 
C. IO. 
Ships importin 
+ 610/23. 
The ports in Jreland and Zng/and for. ſhipping and land- 
ing wool, 10 & 11 7. 3. c. 10. f. 10. 4 Ann. c. 7: 
FRO 2. C21. fe 5. 25 Geo. 2. 14.19, 26 Ge 25 
c. 8, | | 
Penalty on commanders of ſhips conniving at exporta* 
tion of wool, 10 & 11H. 3.c. ro./. 18. IE 
| No wool or woollen manufaCtures of the Plantations 
ſhall be exported, 10 & 11 7. 3.c. 10. 19. not to ex+ 
tend to gunners ſiores, ©, 11 & 12 17, 3. c. 13 /. 0. 
Regulations of the penalties of exporting 1ri/þ wool, 
2G. 16 21/4» 
Exporters of wool not pay 
tranſported, 4G. 1. c. 11. /. 6. | 
Returning, felony, without clergy, 4 Geo. I. c. 11. /. 6. 
Provifions againſt exporting wool, extended tov woot- 
fells, fuller's earth, &c. 5 G. 1.c. I1. ſe 14. 
Wool laid near the ſhore in Ireland, forfeited, 5 G. 1. 
c. IIs f. 21, | 
Length of warping bars and trums, 13 G. 1. c. 23- 
f. 1, - 
10ÞB 
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ng wool, 23 Z. 8. 


ſhips knowing offences, 12 Car; 


imported, 


g contrary to the aQ forfeited, 10& 11 


ing the penalty, may be 


| 


Tenters 


\ ', (© gs 6 
Tenters to be meaſured and inſpeted, 13 G» I. c. 23. 
tO: | | 
Sixteen ounces to the pound of wool, 13 G. Is c. 23» 
«2+ 
/ Ships to cruize round Great Britain and Treland, to 
prevent the unlawſul exportation of woollen manutac- | 
tures, 5 G. 2. Cc. 20. 
The duties on /ri/h woollen yarn imported, taken oft, 
12 G\. 2. c. 21, 
Wool to be carried only in Briti/þ or Trip ſhips,. 12 G. 
4.6 2. {+ 0. 
Ships how to 
Co 21. þ. 7. 
Exporting wool, &c. contrary to the regulations, ſor- 
feiture of the ſhip, &c. 12 G. 2. c. 21. þ. 17. 
Oppoſing oflicers ſciling wool, &c. iclony, 12 G, 2. 
"0 21«/« 26. | | | 
Penalty of offering to bribe an officer, 12 G. 2. c. 21. 
Fo. 25: | | 
Penalty on inſuriog the exportation of wool, 12 G. 2. 
« i; 7 39- 
Tultloes aiby make ſearch for cloth ftolen oF tenters, 
.. or wool, Lc. leſt io dry, 15G. 2. c 27. | 
Wool from Ireland may be imported into Lancaſhire, 
25 G2: T4» t | 
VV Tre/and may be imported into Yarmouth, 


he 


be qualified for loading wool, 12 G. 2. 


\V ool from 
25 G. 2. £19. | 

Woo!, &c. may be imported ſrom [re/and into Exeter, 
26 G. 2.c. 8. | | 

Permiſhon to export wool, &c. from any part of Jre- 
land to any pait of Engiand, 29 G, 2. c 1. 

Penalty of paving workmen otherwiſe than in money, 
29 G. 2.c. 33 {- 3- 30 G. 2.c. 12. See Drapern, Fe- 
lonv, Manujedtures, ULoolien SIanujactures. 

U.296-comvecs and Ueaverfe. See Deapern, W921! 

WIool-drivers, mentioned in flat. 2 & 3 P. &S M. 
cap. 13. - Are ſuch as buy wool abroad in the country of 
the ſheep owners, and carry it on horſeback to the 
clothiers, or to market-towns to fell again, Cows:l, 
edit, 1727. | 

(M351;c:Zrfade See Wilichiead. 

UIozl-ker, Its ground, wharf and key, in the pariſh 
of Ali-ſaints, Barking, in London, veſted 1n trultees for 
his Majefly, his heirs and ſucceſſors, &c. 8 G. I. c. 31. 

W-ocollea SDanuiacures, Combination of weavers, 
wool-combers, &c.. prohibited, 12 G. I. 34» 29 G. 
2+ Clo JJ ET 

Extended to combers of Fer/zy wool, frame-work- 
knitters, and ſtocking-makers, 12 CG. I. c. 34. /. 8. and 
to other manufactures, by 22 G. 2. c. 27. /. 2. | 
Regulations for the payment of wages, 13G. 1. 
fc $4:9. 29G. 2... 2330 Ge 2. 6 12. 

Puniſhment of endgatherers, 12 G. 1. c. 23. f. 8 

Having in cuſtody cloth ftolen from the rack, or wool 
leſt to dry, firit offence treble value, third tranſportation, 
I5 G. 2... 27. | 

UWcot-tapie, mentioned in /at. 51 HF. 3. fat. 5. is, 
that city or town where wool was fold. See Staple. 

ULoolwich, See Churches. NE 

Woo!l-wmdcrs, Are ſuch as wind up every fleece of 
wool, that is to be packed and fold by weight, into a kind 
of bundle, after it is cleapſed in ſuch a manner as it ought 
to be by the ftatute, and to avoid ſuch deceit as the 
owners were wont to uſe by thruſting in locks of refuſe 
vol, and other droſs, to gain weight. "I hey are ſworn 
to perform that office truly between the owner and the 
merchant. See the ſtat. 8 H. 6. c. 22. 23 Hen. 8. 
cap. 17. and 18 Eliz 25. | 

W-22refier, The workhouſe there eſtabliſhed, 3 G. 2. 
co. 23. 4 G. 2.c. 25, Corporation eſtabliſhed for relief 
of poor, 2 Ann, c. 8, Hop-market for the benefit of the 
poor, 4 G. 2. c. 25. | | 

WW3:fteds, Single worſteds may be exported to any 
place, withont paying the duties of Calats, 17 KR, 2. c. 3. 

Powers given to the wardens of the worſted weavers in 


Norwich and Norfolk, 20 H. 6. c. 10. 23 H. 6. c. 3. 


Ce 25. 


94:88. 4-61. $3269; & th.-49 Hs 5. 6:19.74 & 
75 T 8. 6..3- 21 I. 8.6 21. 26H. 8.c, 16; 1'Ed. 
«Co 0, | 


4 


W105 RYE rn, 
Makers may take apprentices, 14 & 1 3 $4 


; | 

}» 8. | : 3* 
For avoiding deceits in worſteds, 5 ZZ. 8. c. & + 
Exportation of Norfo/k, wool and yarn fit for worltetds, 

prohibited, 6 FH. 8.c. 12. 33 H. 8... 16. Rh bw 


They who dr ted ſhall alent 
_3 oF y wortted ſhall not calendar them, 25 H, 
For the making of ruſſels and fuſtians of ; 
Noreedy i&S2P.& M.c. 14. "op wp 
Luſt ſerve apprenticeſhip, and how many an ; 
may be taken, 1 & 2 P. & M.c. I4s /. 5. 4 & 19G 
2+.0 5. /. 15, 18. ; 


For regulating the raking of tiuffs in Nerwich ang 
CO 13 &.14 Care 2. fa OCce Draper, WUas!, 

(Qords, which may be taker or interpreted by law jn 
2 general or common ſenſe, ought not to receive a trained 
or unuſual conftruCtion : and ambiguous words are to he 
conlirued fo as to make them ſtand with law and equity ; 
and not to be wrefted to do wrong. A Latin word in 
pleading, which ſignified divers things, was well uſed to 
exprels that thing intended to be expreifed by it: uncer. 
tain worGs 1n a declaration, are made good and certain 
by a plea in bar, where notice is taken of the meanins 0 
tnem, and words which are in themſelves uncertain, 
may be made certain by ſubſequent or following words. 
The different placing of the ſame words may cauſe them 
to have a different ſenſe and conftruttion t a word which 
1s written ſhort or abbreviated, is not good without a 
daſh to diitinguilh it: and ſenſeleſs words are void and 
ile ; though they ſhall not hurt where it is good without 
them. INor ſhall words in deeds that are needleſs, jm- 
peach a claufe certain and perfect without ſuch words. 
2 Lid. 711, 712,713, 714+ Hob. 413, See 16 Vin. 
Abr. p. 199. | 

ULocas arfamatorn, Calling a Juſtice of peace rooue, 
Sc. indictable. Stran. 420. | 7 

Words of a Juſtice not ſpoke to lvim, not ind'able, 
Stran. 1157. 

Words of a magiſtrate where aQtionable. Strar, 617, 

He 18 a rogue of a Jultice of peace, actionable. Strar, 
1163. ST a | 

Thief of every thing aftionable, Stran, 142. 

You are a rogue, and compounded, &:. ot a tradeſ- 
man, aCtionable. Stran. 762. 

You did ſhut up my fitter and murder her, aQionable. 
Stran. 1130. | | | 

Of an attorney, he 1sa rogue, &c. he is no attorneys, 
aCtionable. 9trane 1138, 

Cheating rogue, not aCtionable. Stran. 696. 

He has received forty days wages for work that might 
have becn done in ten days, and is a rogue for his pains, 
of a carpenter, not aCtionable. Strar. 797. 

You cheated 7. 8. and ſtood bawd to your daughter, 
&c, not actionable. Stran. 1169. | | | 

Not aCtionable to fay A. had the pox. S:ran. 1189. 


Rogue not actionable, Stran, 304. | 
Vhere words are not actionable of themſelves, in an 
ation of conſequential damages the plaintiff may give 
evidence of particular damages. Strarn. 666. 
Where words are of themſelves aftionable, ſmall ſpe- 
cial damages will not carry full colts. $8tran. 936. 
What not a ſpiritual defamation. Strar. 946. 
Words tantamount to whore are withia the cuſtom of 
London, Stran. 471, 545. | 
Strumpet tantamount to whore in London, Stran- 
35» | 
'The truth of words cannot be 
guilty. Stran. 1200. | 
See Aion, Libel, Slander, Scandalum MWagnatum- 
(WLorkhouſes. The moſt conſiderable workhouſe in 
the city of London, is that ins Biſbop/gate-flreet ; wherein 
ſome hundreds of idle perſons are conſtantly employed in 
beating hemp, &c. and a great many poor children main- 
tained and educated.. Stat. 13 & 14 Car. 2. And 1n 
the city of Bri/zal a great workhouſe is erected, for the 
better employing -and maintaining the poor, governed by 
a corporation, &c. 7 & 8 I, 2, $9 in the cities of 
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given in evidence on 19! 


Iireefter, Glouceſter, and Canterbury, by the Statutes 
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Arn, 12 Geo. 1. 
houſes, ſee P0902. 

Wo:t, or Wozth, (from the Sax. /Yerth,) 
lage or country farm. Matt. /Fe/tm. 870. | 

WLorthine of Land, ls a certain quantity of ground, 
ſo called in the manor of Kingſland, in the county of 
Herefrd + and in ſome places the tenants are called 
IWarthies. Conſjuetud, Maner. de Haentam in Com, Bucks. 
if > a, "Os 

UWIrect, (YPreccum maris,) 1s, where a ſhip is periſhed 
on the fea, and no man eſcapes alive out of it: the 
Civilians call it Naufragium. This wreck being made, 
the goods that were in the ſhip being brought to land by 
the waves, belong to the King by his prerogative, or 
inch other perſon to whom the King hath granted wreck, 
But if a man, or a dop, or a cat, eicape alive, to that the 
party to whom the goods belong come within a year and 
a day, and prove the goods to be: his, he ſhall have them 
again by the provificn of the ſtatuie of /7e/tm. 1, c. 4. 
and 17 E. 2.c. 11. Co. Vol. 6. fol. 106, Bratton, lib. 2, 
c. 5. Num. 'Chis in the Grand Cuſtumary of Nor- 
mandy, c.. 17. is called Varech, and latined Veriſcum, 
and in ſome ancient charters it is wrote Seupwerpe, guaſs 
Sea up-werp, that is, cjefium maris, from Up-werpen, 
_ tjicere, By which and other antiqui:ies, 1t appears that 
2wreck d1d not only comprehend goods that came from a 
periſhing ſhip, but whatever elle the ſea did caſt up upon 
the land, were it precious ſtones, fiſhes, or the like, as 
appears by the ſtature made 17 £. 2. 11. called Sta- 
tutum Prerogative Regis. See 2 1n/}, 167, Cowell, edit. 
1727- 


A curti- 
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and 1 Geo, 2, For parochial wocke| 
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whereby the owner, ſhip, or property of the goods, may 
be known, And Brafon yet goes tarther, /: certa /igna 
ofpoſita fuerint IT & aliis rebus, &c. 2 Inſt, 167, / 
108. 


Although this|ſtatute ſpeaks only of a wreck, yet it ex- 
tends to Flotſam, Fetſam, and Ligan. 2.1nfl. 167. _ 

The cauſe wherefore originally wreck was given to the 
crown, ſtood upon two main maxims of the Common 
law; 1ſt, That the property of all goods whatſoever 
| muſt be in ſome perſon. 2dly, That ſuch goods as no 
 {ubjeCt can claim any property in, do belong to the King 
' by his pre-ogativez as treaſure-trove, ſtrays, wreck of the 
(ea, and others; becauſe of ancient time, when the art 
of navigation was not ſo perfect, nor trade of merchan- 
d1ze grown to ſuch perfection as now it is, it was a mat- 
ter of great diſhiculty to be proved in whom the propeity 
of goous wrecked at ſea was; Others have yie-ded an=- 
other reaſon, that the King, by old cuſtom of the realm, 
as lord of the narrow ſea, is bound to ſcour the fea of 
the pirates, and petty robbers of the fea; and ſo itis 
read of that noble King Ed-ar, that he would twice in 
the year ſcour the lea of ſuch pirates, &c. and becauſe 
that could not be done without great charge, the law 
gave unto him ſach goods, as be wrecked upon the ſeaz 
towards the charge. 2 /n/?. 167, 

If a ſhip be ready to periſh, and all the men therein, 
for ſafeguard of their lives, leave the ſhip ; and after the 
forſaken thip periſhes, if any of the men be ſaved, and 
come to land, the goods are not loit. 2 [nf. 167. | 
It a ſhip on the ſea is purſued with enemies, and the 


| 


men for ſafeguard of their lives, forſake the ſhip, and the 


Stat. Weftm. 1. 4 Ed. 1. c. 4, *© Concerning wrecks 
of the ſea, it is agreed, that where a man, a dog, ora 
cat, eſcape quick out of a ſhip, that ſuch ſhip, nor barge, 
nor any thing within them, fhail be adjudged a wreck ; 
but the goos ſhall be faved and kept by view of the 
theriff, coroner, oz the King's batliff, and delivered into 
the hands of ſuch as are of the town, where the goods 
were found; fo that if any ſue tor thoſe goods, and after 
Prove that they were his, or periſhed mn his keeping, 
within a year and a day, they (ball be reſtored to them 
without delay; and if not, tczey ſhall remain to the King, 
and be ſeiſed by the ſheriff's coroners, and bailiffs, and 
{þ:ll be delivered to them of the town which ſhall anſwer 
before the ſuſtices of the wreck belonging to the Eivg. 
And where wreck belongeth to another than to the King, 
he thall have it in like manner ; and he that otherwiſe 
doth, and thereof be attainted, thall be awarded to pri- 
fon, and make fine at the King's will, and ſhall yield 
dawages alſo. And if a bailift do it, and it be diſal- 
lowed by the lord, and the lord will not pretend any title 
thereunto, the bailitF ſhall anſwer, if he have whereof; 
and if he have not whereof, the lord ſha!l deliver his 
bailii”s body to the King. | 

Many have doubted what the Common Law was before 
the making of this ſtatute ; ,and ſome have holden that 


enemies take .the ſhip, and ſpoil her of her goods and 
tackle, and turn her into ſea z by the weather ſhe is caſt 
on land, where her men arrived; it was reſolved by all 
the judges of Epgland that the ſhip was no wreck, nor 
loſt. 2 I»/?. 167. cites 5 R. 2. Fiſblate's caſe. | 
But the goods ſhall be ſaved.) Yet if the goods be bona 
peritura, the ſheriff may ſe!l tuch goods within the year, 
let they ſhould periſh, and nothing be made of them 
and therefore for neceſlity (which is excepted out of law) 
the ſale in that caſe is good within the year. 2 Inf. 


168, | | | 
ſue for theſe goods. } Where goods ate 


So that if any 
taken as wreck, he who was the owner ought to make 
proof of the property within the year and day after the 
taking, and otherwite he ſhall not re-have them ; per 
Nottingham. Br. Wreck, pl. 2. cites 35 H. 6. 27. 

Yet if the owner dies within the year, his executors 
or admimiſtrators may make proof, for that this aCt is 
but a declaration of the Common Law. 2 In/l. 168, 

IV ithin a year and a day.) This year and day fhall be 
accounted from the feiſure made as wreck, for that 15 
the thing whereof the owner may take the beſt notice. 2 
Inſt. 168. 5 Rep. 107. b. S.P, in Dir H. Conſtables 
caſe : for though the property 1s in law veſted in the lord 
before ſeiſure, yet till the lord doth fſeiſe and take it into 


the Common Law was, that the goods wrecked upon the 
ſea were forfeited to the King, and that they be forfeited 
alſo ſince the ſtatute, vnleſs they be ſaved by following 
this ſtatute. To this I anſwer with /facrebrus, Multa 
zgnoramus,. que nobis non laterent, ft veterum le#t19 nabis eſſet 
familiaris;, for Brafton, who wrete betore this ſtatute, 
proves, that this a& is but a declaration of the Common 
Law. 2 1[nfl. 166. cites Bra#?. lib, 3. fo. 120. Brit. fo. 
7, 20, 15. Flete lib. 1. c. 41- 2nd 2 1nft. 167. cites 
Mirr. c. 1. f. 13. and c. 3. /. de wrecks. 


his actual poſſeſſion, 1t 1s not notorious who the perſon is 
that claims the wreck, nor to whom the owner mult re- 
ſort to make his claim, and to ſhew his proofs. Fe 
But if the King's goods be wrecked and caſt upon 
ground where a ſubject has wreck of the ſea, who ſeiſes_ 
the ſame, the King may make his proofs at any time 
when he will, and is not confined to a year and a day, 
as the ſubjeC is. 2 Jn/t. 168. S. P. for Nullum tempus 
occurrit Regi, Br. Wreck, pl, 2. cites 35 H. 6.27. 


| 


Il/ here a man, a deg, or a cat.) Albeit the Z7irror wrote 
aſter this ſtatute, yet he wrote of the ancient laws be- 
fore the fame, and is more large than the words of the 
a ; for therein is named only of a man, a dog, and a 
cat, that eſcapes alive; and this author ſpeaks generally 
of any beaſt, hawk, or other living thing; ſo as be pur- 
{ues not this a, but treats of the Common Law. 2 1n/t. 
167. 5 Rep. 107. b. S. P. in Sir FH. Con/lables caſe. 
And this ſtatute being but declaratory of the Common 
Law, theſe three inſtances are put but for examples ; for 

beſides theſe two kinds of beaſts, all other beaſts, fowls, 
\ birds, hawks, and other living things, are undcerliood, 


Now if the goods or merchandize fo caſt upon the 
land be not feiſed, as is aforeſaid, but taken away by 
certain wrong-doers not known, the party may have a 
commiſſion of Oyer and Terminer to enquire of them that 
did the treſpaſs, and to hear and determine the ſame, and 
to make reſtitution to the party. 2 Inf. 168, S, P, 
and a writ to the ſheriff to return the probos & legales 
hamines. F. N. B. 112. (C). «5 Rep. 107. b. 108. a. 
in Sir H. Conſtables caſe, If the wreck (tones to the 
King, the party may have ſuch a commiſſon; for no 
proof is allowable by law but the verdiCt of twelve men ; 
and if the wreck belong to another than' to the King, 


_ if the owner cannot ſatisfy him who claims them 
| | | as 


W.R.E 

33 wreck by his mark or cocket, or the book of cuſtoms, 
or the teſtimony of hone{t men, then the owner may have 

ſuch commiliion, or he may bring his action at Common 
Law, and prove it by verdict of a jury ; and if the|com- 

miſton be awarted, or the aEtion be commenced within 

the year and falg though the verdict be given {or him 

after the year, it is {ulfcient, 

And if not, they ſhall remain. } That 1s, 1t ſhall not be 
tried in the admiral court, but before. the king's Juſtices 
at the Common Law, becauſe the wreck is over cait upon 
the land. 2 /»/f. 163. 

To anather than to the King.] Wreck may belcng to the 
ſubjeR, either by graut from the King or preſcription, 
2 Inj}, 108. | | 

Of ancient time wreck of the fea, and other caſualties, 
as treaſure-trove in the land, ſtrays and the like, were 
primi invents! is qua/? totius pojulty ſed prjiea ad Regem tranj- 
lata fuerunt, quia ron mods titius popuil, ſed Reipublice etiann 
caput et ; but if trealure be ſound in the ſea, the finder 
ſhall have it at this day. 2 /z/?. 168. 

And he that «therwiſe dith, &c.] Which 1s'to be under- 
ſtocd, that the King's Juſtices, before whom the party 1s 
attainted, ſhall ſet the fine; Zz non Dominus Rex per je 
in Camera ſua, nic alter coram je, raft per juſticaarios ſus, 
& hac «/t valuntas Regis, viz. per guftictarios & legem ſuam, 
uium eft dicere. 2 Init. 108. | 

In an info: mation for landing goous without paying or 
agiecing for the cuitom ; the actendant pleaded, that ihe 


goods were wreck, and caſt upon the land of C. who had 


wreck of the ſca appurtenant to his manor adjoining to 
the ſea, and that C. ſeiſed them, ard ſold them to the 
defendant, and ſo juſtited. Quevre if the jultification be 
good? Mo. 224. #1. 355. M4:h.23 & 29 Elz, in the 
£ xcheguer, Sauners's caje. 

At Commen Law all wreck was wholly the King's, ſo 
that they could nct then be chargeable wi.h cuſtom, and 
by Stat. IF. 1. c. 4. where wreck belongs to another than 
the King, he ſhall have it in like manner, that is, as the 
King has his. Yaugh. 164. Shepherd v. Gojnild, 

The words of the Stat. of 12 Car. 2. c. 4. of tunnage 
and poundage granted to the King, are of all meichan- 
dize, &c. to be imported, &c. into the kingdom of 
England, &c. by way of merchandize of ſuch a value, 
&c. per Vaugh. Ch. ]. in delivering the opinion of the 
court, by theſe words wreck imported, and not imported 
as merchandize, is not to pay the King's ſubſidy z and 
judgment accordingly, Faugh. 160, 168, x70. 4. 
23 & 24 Car. 2. C\ B. Shepherd v. Gojnald & of, £1.tioy 
276. (8th edit.) lib. 2.c. 5. f. 9. Says, that in the like 
caſe in all circumſtances. Hil. 6 , 3. C. B. between 
Power and Sir I/lliam Poriman, the judges, and more 
particularly Trely, Ch. ]. ſeemed to be of opinion, thate 
goods wrecked or floiſam ſhould pay cuſtom. £4. Raym. 
Rep. 388. Mich. 10 IF, 3. Anm. ſays, that mention 
being made that this point had been argued three or four 
times in C, B. in the caſe of Sir //itam Courtney v. 
Bawer, he ſaid, that he would not have ſuſfered more 
than one argument, if it had been in B. X, and that 
pro ferma tantum z, and that always fince the caſe of Shep- 
herd v. Guſnold, Vaugh. 159. it had never been a doubt. 


but that wreck ſhould not pay cuſtom. Ld. Kaym. Rep. 
501. 9. C, of Courtney v. Bower having been adjudged. 


in C. B. by 3 F. that no cuſtoms ought to be paid, contra 
to the opinion of Treby C. ]. a writ cf error was brought 
in B, R. and judgment aihrmed without other reaſon 
givea by the court than the authority of that caſe in / avgh. 

Goods caſt into the fea to unburthen a ſhip in a ſion, 
and never intended for merchandize, are wreck when cait 
on the ſhore without any ſhipwreck. Per LYaughan Ca. j. 


Vaugh. 168, Hill. 23 & 24 Car. 2. C\. B. in caſe ol 


Shepherd v. Goſnild & a", | 

DereliCt goods, viz. deferted by the owners, and caſt 
into the ſea, which happens upon various occaſions, as 
cuming from infected towns and places, and for many 


other reſpects, will be wreck, it caſt on ſhore afterwards, 


though never purpolſed for merchandize ; but goods caſt | 


over board to lighten a ſhip are not, by Brac7on, nor from 
Lim in cir #, Cynabics Cale, elteemed derelict goods; 


W.-K .B- 
which is a queition not tkoroughly examined; / av 74 
mentey ut noitt elſe Deminus, aid ertt ; fer Bras By 
Vaughan Ch. J. Faugh. 16. in caſe of Shepherd v Gor 
nola & al. | Oe 

In Trover for an anchor, &c, a ſpecial verdict ſou g 
| that the plaintit was poſlefied of this anchor, <2; ON 
taat the manor of Z7. adjoins to the ſea, _w_ that the 
cuſtom of the manor is, that if any ftip or boat {4:1}; - 
or floating on the ſea ſtrike upon the ſoil of the ſaid Pint 
nor ſo that it periſhes,: though it be not wreck! yer qe 
belt anchor and ceble belong to the lord, and that the Quin: 
to which this anchor, &c. belonged fruck upon the ſoil 
of the manor, & adrunc & 15:7deim (617 z but that the mer. 
init were ſaved, and that the defendant {ciled the anchor 
and cable to the uſe of the lord; adjudged that this cus. 
tom 1s void, | it being] without any conlider-iion, 
repoiter fays, Nzte, no cuſtorn of ſelvage is fund, 
O5. {iii 34 Car. 2. C. B, Geerev., Burk: nam, 

But wlicie an aCtion was brought upon a like cuſtom 
the defendant fer forth,. that the lords of the manor haves 
uſed, in cale of wreck of any ſhip calt upon the manor 
thete inter fruxum & refluxum a!s, to take Care of the 
ucs and wounded, and of burial of the dead, and to pre. 
terie the goods Cait there, for the uſe of the proprietcrs,, 
aud 1n couliteration thereof to tave the beſt anchor and 
cable of the thip fo caſt there, and that ſhip being wreck- 
c« and cait vpon the manor, the defendant, as ſervant to 
the loid, took the anchor and cable in the &gecl>-ation 
mentioned ; though it was objected, that this 1s no more 
than common Charity obliges the lard: to Go, yet Perce! 
and A 04/vy, the only juſtices then in court, were of Opi- 
nion that tuch cultom is not unreaſonable, it being for 
encouragement and fafety of navigation z ſed adionrnetur, 
But altecwarcs it was adjudged jor the defendart. - 
Lev. 37. Tris, 317. & 74. in C. B, Sirfſon ve 
bithwazd. | | - 

VWreck may be claimed by preſcription, and may be- 
long to the lord high admiral by prefcriptica ; for ic is 5 
ancient offices. t:ime whereof, Sc. fer £7:!t Ch, J. and 
ſ21d he made no doubt but wregk þelonocd to the admi- 
ral avout the cinque poris, and ſuch pluces where he waz 
moſt converſant in ancient time, 12 474. 290, Hill, 
11 #7, 3. 1n the caſe of //7ggan and Pi anlhwaile, 

It a man, eitner by grant or preſcrip! ov, has right to 
[a wreck thrown upon another nan's laud, of neccilary 
conſequence he has a right to a wiy over the fame land 

to take it. And the very pollion cf the wreck is 11 
him that has ſuch right, before auy ferſure, Originally - 
all wrecks were m the crown, and the & ing has a right 
toa way over any man's ground for his wreck, and the 
ſame privilege goes to the prantce thereol 3 fer Cure 6- 
Mod. 149. Paſch. 3 Ain. B. R. Anm, 

It ſeems that the taking of wreck before fei.ure cannot 
be ſeiony, becaule no one has pricperty of thc gouds 7 
the time of the taking, Zdauh, 7, Con 9 3 £6.34 {6 2h. 
ſays it ſeems agrecd. ; 

Wreck to be valued, and delivercd to the towns, 4 £2, 
I. //. 2. | 

The Sing's prerogative 15 wreck, whales and ſturgeons, 
Preros. Revs 17 Ed. 2. fl. 1-611. 

DireQions for preferving {hips in diſtreſs, 12 Ann /f 
2c. 18.29 Gee. 2. <19- /-6. | 

Salvage to be paid, 12 fin. /, 2.7.19, [, 2, 

Making holes in ſhips iclony wikout ciergy | 
R236. 184-5. | 

Penalty of fraud or negleQ in cficers of culoms, 12 
Ann. fl. 2. 18. /. 7. | 

dtcaling guods of ſmall value, petit larceny, 26 Cer, 2+ 
& 19:42; 

Reward for ſaving auy veſicls or goocs, 26 Geo. 2. 4 
I0s c&. | 

Officers of the cuſtoms may raiſe the falvage by ſale 
of the veſlel or cargo, 26 Ger. 2. c. 19. { 7+ | 
p CARE by clerk of the peace, 26 Geo. 2: 19. 

Commiſſioners of land tax, deputy ſheriff and cfhcers 
of excile, to put the 142 Arr. //, 2. c, 18, in execution, 26 


| Geo. 2. 19. /. wh The 
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The 12 Ann. not to. affe& the jur:fd1Qion of the | 


_ cinque poſts, 4 Geo, I, C 12. fo 2. 26 Geo. 2. c. 
19. /. 10. | OO 

Afaulting any perſon in the falvage of any veſſel, 
traſportation, 26 Geo. 2. c. 19. /. 11. | 

U4Irit, (Breve,) Is the King's precept, whereby any 
thing is commanded to be done toucting a ſuit or ation ; 
as the defendant or tenant to be ſummoned, a diſtreſs to 
be taken, a diſſeifin to be redrefled, &c. and theſe writs 
are diverſly divided in divers reſpects ; ſome in reſpect of 
their order, or manner of granting, are termed orzg:nal. 
and ſome judicial, Original writs are thoſe that are ſent 
out for the ſummoning of the defendant in a perſona], or 
the tenant in a real action, before the ſuit begins, or 
rather to. begin the ſuit: thoſe are 7udicral which are 
ſent out by order of the court where the cauſe depends, 
-npon occaſion aſter the ſuit begun. Old Nat. Brev. 
fol. 51. and 147. And the judicial are known from 
the original thus; becauſe the Te/?e of that bears the 
name of the chief juſtice of that court whence it iſſues, 
whereas the or:2:7al in the Tee has the name of the 
prince : and according to the nature of the aCtion, they 
are either perſonal or real : real are either touching the 
p$oſſeſfum catled writs of entry, cr- the property called wrt; 
of right. Some writs are at the fuit of the party, ſome 
of office, fome ordinary, fome of privilege. A writ of 
privilege 1s that which a privileged perſon brings to the 
court for his exemption, by reaſon of ſome privilege. 
The word is derived from the Saxon, FFritan, ſcribere; 
and S$+:mner tells us it 1s worth obſervation, that we alone 
of all the German race, do {till retain this word 3 ior 
they call it /chreiben, from the Latin ſcribo. Cowell, 
edit. 1727. | 

Ot writs ſome are original, and ſome are judicial. And 
of original writs ſome are formed according to their caſes, 


and of courſe, and granted and approved by the com-. 


mon council of the whole kxingdom, which cannot be 
changed by any means, without their agreement and con- 
ſent ; and ſome of them are called Brevia magr/traita, and 
re frequently altered according to the variety of cafes, 
facts, and complaints, as actions on the cafe, which vary 
according to the varicty of every man's cafe, and theſe 
being not of courſe, the maſters being learned men did 
make them ; and original writs are either real, perſonal, 
or mixed. Co. Zitt. 73. b. | 

Prohibition is an original writ, and upon it B. R. ought 
to grant an attachment z quod Nota. Br. Prohibition pl. 
6. cites 35 H. 6. 14. per Moil, | 

A. recovers againſt B. in a praecipe qued reddat by de- 
fault; the writ of diſceit in this cate is judicial, and 1l- 
ſues out of the Common Pleas, and the proceſs is attach- 
ment and diſtreſs infinite, and is mentioned in the writ ; 
and in this cale 4. and the ſheriff, and the ſummoners, 
_ and vetors, are made parties by this writ, that is, he 
who was ſheriff, and made the return of the ſummons, 
which by the writ of diſceit is alledged to be falſe. If 
the preſent ſheriff did this diſceit, the writ of diſceit 
atoreſaid ſhall be direQted to the coroners. Fenk. 122. 

l. 46. | To | 

: A Scre facias was brought to repeal letters patents for 
the grant of a fair obtained upon falſe ſuggeſtions. It 
was inſilted, that this being a judicial writ, was abated 
| by the death of the Queen, and not aided by the ſtatute 
cf 1 Ann. c. 8. But the attorney general anſwered, that 
this was not ajudicial, but an original writ ; that judicial 
writs are thoſe only that are founded upon judgment and 
Judicial proceſs ; but that this was no conſequence of any 
Judicial procecding, or founded onthe letters patents, but 
only upon the fraud ; and that there are many Scire fa- 
cias's in the Regiſter among the original writs. [The 
court ſaid nothing to this matter.) 10 Md. 258, 259. 
Atich. 1 Geo. B. R. The Dueen v. Aires. : 

If afliſe be AZ:1fraverunt nibis, where it ſhould be 
Dueſius e/t nobis, or if it be Duod diſſeiſivit eum, where it 
ſhould be [»ju/te diſeifivit eum, or if it be Duod difſer/tvit 
eum of one hundred acres in D. where it ſhould be De /:- 


bera Tenemento in D. ſuch writs ſhall abate, becauſe they 


do not purſue the form of the Regiſter; and yet 


the matter is ſufficient, and all is of one effect, and 
Vor. I1.N® 140, C 
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yet writ of Formedon, which makes the demandant 
heir to his father, and the father heir to the grandfa- 
ther, and the grandfather heir to the great grandfather, 
who was donee in tafrl, where the father never held 
-(tate, ſuch writ is good ; for every one is made heir 
to another, therefore is the demandant made heir to him 
who was laſt ſeifed, and ſo well ; and the diverſity be- 
tween thoſe caſes is, inaſmuch as in the one caſe the 
wilt appears to want form, and in the other caſe the 
writ may be as it purports, and the default which 
does not appear ſhall be diſcloſed by exception of the 
party ; and therefore in the one caſe the writ ſhall abate, 
and in the other not : note the diverſity. Br. Faus. 
Latin, pl. 116. cites 11 H. 6. 20. 

A writ of proteQtion was brought into court under the. 
great ſeal, to ſtay an outlawry in Aſumpſit, guia ip/e (the 
defendant) in guerris noſtris in Flanderia detentus exiſlit, 
Sc. but exception was taken to the writ, becauſe it 
had not the words ( Loguela coram Tuſlitiariis noſtris 
ttinerantibus) according to the Regiſter, Sed-non alloca- 
tur ; for [ters have diſcontinued a long time; and it 
is not to be intended de rtineribus circa foreſlas 3 
Lev. 332. Trin. 4 IV. & M; in C. B. Barrudal v: 
Lord Cutts, | | | 

The champion's oath in a writ of right altered; St. 
[Teſim. 1. 3 Ed, 1. c. 41. | | 

The ſtatutes of N:/7 privs, do not extend to greater af- 
[1zes,..vt, Ebor,:t2 Ed, 2. le Ic 45 | 
ng writ of entry in the po/? given, St, Marleb. 52 

. 3: Ce 29. os 

Entry in the po/? is not to be maintained where the 
writs mentioning the degrees lie, St. //e/tm. 1. 3 Ed. I. 
6055 
'The day of ſigning writs to be entered, 5 F. & 12. 
C21: fo 4- 

Writs to be indorſed with the attorney's name, 2 Geo. 
2.C. 23. [. 22% 

gpecial writs not to he iſſued in ſmall 

7. /. 5. See 22 Vin. Abr. tt. Writ. | 

WI it of Aljifii.ice, Ites out of the Exchequer, to 
authoriſe any perſon-to take a conſtable, - or other public 
olhicer, to fcize goods or merchandize prohibited and un- 
cultomed, &c. Start. 14 Car. 2. c. 1. There is allo a 
writ of this name iſſuing out of the Chancery to give a 
polſelion. Cowell, edit. 1727. 

CUlrit of Deltvery, In what caſes grantable, 13 & 14. 
Ci. 2-6 Th 4 $0: 

(Qrit of Gatcy. + See Entry. 

CUrit of Jnquic2 of Damages, Is a judicial writ, 
that 10Nues out to the ſheriff upon a judgment by de- 
fault, in action of the caſe, covenant, treſpaſs, trover, 
Fc, commanding him to ſummon a Jury to. inquire 
what damages the plaintiff hath ſuſtained occaſrone proe- 
miſſorum; and when this is returned with the inquiſition, 
the rule for judgment is given upon it ; and if nothing 
be ſaid to the contrary, judgment is thercupon entered. 
2 Lill. Abr, 721. This writ lies on a nthil dicit, non ſum 
informatus, or a demurrer ; but not upon a verdiCt ; and 
it is executed before the ſheriff, or his deputy, at the 
time of which both parties have one liberty of being 
heard before the ſheriff, by their council or attornies, 
and evidence may be given on both ſides : it is the duty 
of the jury diligently to enquire what damages have 
been ſuſtained by the plaintiff, and this cannot be with- 
out evidence piven them ; and if where an Indebitatus 
a/Jumpfit is brought for 1001, for goods ſold, and the 
defendant lets this go by default ; if the plaintiff at the 
executing the writ of inquiry, gives no evidence to the 
jury of any goods fold or delivered to the defendant : in 
this caſe, the jury muſt find ſome damages, becauſe 
the defendant hath confeſſed the aCtion, and admitted 
that there are damages, but there not being any 
proved, they ought to find only a penny, or fome 
ſuch ſmall matter. 2 LZill. Abr. 721, 722, If a 
writ of inquiry be executed without giving due no- 
tice thereof to the defendant, it ſhall be quaſhed. 2 Ll. 
721. In aCtion of covenant, judgment was given for the 
plaintiff in the Common pleas by default, and a writ of 
| inquiry of damages executed, and final judgment for the 

10G | plain- 


ſuits, 5G. 2, c 


hy, 8 


ta Athelſtan. 
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Plaintiff. And on a writ of error brought in B. R.| 
amongſt other exceptions, one was, that no day was 


given on the writ of inquiry, and therefore it might be 
a diſconiiouance : but the court refolved, that they never 
give a day in C. B, on this writ, nor 1s it neceſſary, be- 
cauſe nothing is done but to aſcertain the damages. 1 
Ld. Roym. 386. A writ of inquiry was ordered to be 
execut-d belore the Lord Chief Juſtice,_ the aCtion being 
laid for very large damages ; and ſuch wait bath been ſet 
aſide where the jury gave too little damages, and a new 
writ of enquiry ordered by rule of court, on payment of 
colts, &c. 13d, Caf. in L.and £. 213, 240, A Jjudg- 
ment {h!] not be fet afte, atter a writ of enquiry execu- 
ted. 3 Sait. See Damages, | 

Clin of Reveltion. See Cormmilſicn of Rebellion, 

CCiriter Of tails, (Scrrptor tailiarum) Is an oilicer 
in the Exchequer, being clerk to the auditor of the 
receipt, wno writes upon the 7alizes the whole letters of 
the zelicrs bills. © Cowell, edit, 1727. | 


FRA - 
Writing, (Scriptum) A ſimple writingor declary;y,s 
not in the manner of a deed made to a certain perſo,” 
Sc. ſhall be good in law. (7b. 212. "# 

Wrong, (Trjuria,) Is in French aptly calls 
becauſe wrong is wreſted or crooked, being con 
that which is right and frat.” | 
gee Cott. 

ClHconglands, Seem to be ill grown trees that will 
never prove timber, ſuch as wrong the ground the 
in. Ach, r69. 

Wudrheri, (from the Sax. 1/ude, i. e. Sylva) A fol. 
ling of wood. Leg, H. 1. c. 37. ; 

(U3d23a git, A water-p2tage, gutter, or watering. 
place; often mentioned in old leaſes of houſes, in the | 
covenant for repaits, &c. | 

(ke, UL1ka, Fr zotam wykam cum hominibus, &c 
Mon. Ang. Tom, 2 pag. 154. See Wicand Tra. 


dq tire, 
trary *o 


Co. on Lit. lib. 2, cape 1, 


Y grow 


- 


UWInre, Pena, mulita, Saxones du9 niulfarimn fencra 
/latuere, i. e. weram, © wytams See Wite. 


X. 


E ON TELUS. Is uſed for Synf7us : Xanta dei lex eff 
gue mertues vivere daret, Covell, edit. 1727» 
-Eetiia, Dicuntur naunuſculs, que a provinualibus, retio- 

rious provmicarum offereban'ur : vox eft in privilegtorum 

chan tis non mjucta , ubi quittus efſe a xenits immunes rota 

@b buj«ſmori muneribus altiſque donis regi wel reging pre- 


Alandis, quando ip/t fer pradia privilegiorum tranſierint. 


Chart. Nom. Sempitngham, Crncedo wt omnia manaſieria 
& ecilefig regni met a proiics vedtigalibus, eferibus & one- 
P®rbus, abjorvantur  — Nec muxuſeula prebeart regs vel pr itt 


ciprbus, niſi viluntario. Spelm. Gloſs. Nulla autem per. 
fona, parva wel marna, ab hominibus & terra Radinnn(; 
monaſflern exigat, non equitationem five expediticy m, —_ 
Jummagia, non veftigalia, no navigia, nin fer, nom tri- 
buta, nin xeni2, ©c. Mem. Scace. Anno 20 £4, 9, 
Xencdochiun, Is interpreted an inn, allowed by pub- 
lic licence for the entertainment of ftraongers, and othes 
euens : allo an hoſpital, /z gua valetudinarii & ſenes 
i.e. ſofirm reapiuntur & aluniur. Vocab. utriulque 


T . 
} }UrFIlS, 


AA and nay, ®Pucd hominis des Rippon ſint credend: per | 


fſuum ya, et pet ſrum nay, in cimmbus querelis, ©. Char- 
Reg. Mon. Angl. Tom. 1. pl. 1723. 
Nacd, Is a well known meaſure, three feet in length; 
by which cloth, linen, &c. are meaſured :- it was or- 
dained by King Hen. 1. from the length of his own 
arm. Baker's Chron”. | 

Jardland, (Yirgata terre) Is a quantity of land, 
different according to the place-or country ; as at // im- 
Bleton in Surry, it 1s but fifteen acres, in other counties 
it is twenty, in ſome twenty-four, and in others thirty, 
and forty acres. Bradt. lib, 2.c. 10. See Seiden's Titles 
of Floncur 022. | 

Nards belonging to the Navy, Perſons making 
diſturbance, or counterfeiting the hands of ſigning or 
vouching officers in yards, how puniſhed, 1 Geo, 2. 
£25: [et 6: -- EY | 

Jiarmouth, Regulations of the herring fair there, 
31 Ed. 3. ft. 2.5. 2. = 

'To be under the government of the barons of the 
cinque ports, 31 {d. 3. jt. 2. c: 2. | 

Mayor, &c. to have the fame rights as bailiſts, 1 nn, 


ſto 2.6. 7. 


Regulations of dutics cf 45. 64. per ſhip on import- 
ing coa's there, 5 Ann, 7. ; 

Any perſon may import coals, paying the rates and 
for ballait, 5 Ann. c. 7. 

Duty on coals for building St. Gezrge's Chapel at Yar- 
mouth, 7 Geo. loc, 11. | 

For makinyz a cauſway over the Denes, 10 Ger. 1. 
e. 8. For other maiters, Hee CHUrcyes, Varbgurs, Ler- 
ring®, CIvift.v. 


4 


Narr. No. perſon ſhall buy yarn or woo!, but Ee 
that makes cloth of it. And none may tranſnqit vain 
beyond the ſea, by ſtat. 8 Hen. 6, c. 5, 33 Hen. 8. 5. 
16. See Cuſtom=, (19291, Uiorited, 

Pronomus, Ozconomus ; an advocate, defender, or 
patron. In wclefia illa Rex iſla vice agens yionomi & 
cuſtagis ſpecialis, Vit. Abbat. S. Albani, Covell, edit, 
1727. | | 

zicar, Beda de ratione temporum, tells us, That our 
anceſtors computed their months according to the courit 
of the moon ; and that they began the year at Chr!//me/s, 
'This appears by the ancient grants and charters men- 
tioned in the /donaſiicon, 1 Tom, 62. viz. Afa apud Tin 
monafterium, &c. Kalendas Fanuaru aie jantiorum Innocent. 
Anno Dominica incarnationtss MLXVI. which method of 
computation was obſerved here to the time of I/7!! an: + 
the conqueror, and for the greater part of his reign, as 
may be ſeen in the on:/fic. 1 Tom. pag. 43, 55- but 
aſterwards the year of our Lord was: feidom mentioned 
in any grants, but only the year of the reign 0: tie 
King. Cowell, edit. 1727. See Calendar. 

}3Jear and dan, (Anus & Dies,) Is a time that de- 
termines a right in many caſes; and in ſome works an 
uſucaption, and in others a preſcription ; as in caſe of a 
e/tray, if the owner, proclamation being made. ch.tlenge 
it not within that time, it is torſeited. EG is the year and 
day given in caſe of appeal, in cafe of deſcent after entry 
or claim; if no claim upon a line or writ of right at the 
Common Law; fo if a villain remaining in anctent Gee 
meſne; of a man fore bruiſed or wounded ; of protec- 
tions, efſoins in reſpect of the King's ſervice z of a 


wreck, and divers other caſes. Cs. 6, Rep. 4. Hp 
ad 


þ 2208 I. 
And that touching the death of a man, ſcemeth an 1m1- 
tation of the civil law. Covell, edit. 172 . ; 

Fear, Dun, 00d UL ie, ( Arnnus,| Dies fon? 
To part of the King's prerogative, ahaha Ye chal 
lengzth the profits of their lands and tenements for : year 
and a aay, that are attainted of petty treaſon ny elony 
who ever is Lord of the manor whereto the lands or youu 
ments belong z and not only {o, but in the end may Wa, e 
the tenements, deftroy the houles, root up the woods, 
gardens, paitare, and plough up the meadows, EXCept 
the Lord of the fee azree with him for red-mption of 
ſuch wa/te, afterwards reſtoring It to the Lord of the tee; 
whereot vou may read at iarge n Staundf, Prerog. cap. 

h : fol . | 

iy TY Z..cafe 22. © We will not hold the lands 
of them that be convict of felony but one year and one 
day, and then thoſe lands {hall be delivered to the Lords 

— Ps 

PT open by Glarvil to be due to the King by his 
| ancicnt pierogative, 2 1s, 3b. cites Glanvill 7. cap. 17. 
4. chapter of Magna Charta doth exprels that hy 
doth belong to the Ring, v2. the year and the day, an 
omits the waſte as not belonging to him 3 and this 1s 
notably explained by our ancient books with an uniform 
conſent. 2 1inft. 3b.. cites Bratton, lib. 3- fot. 129 & 137- 
aud Briton, cap. 5« fol. 14- and Flea, [i0, I. cap. 25. and 
Mirror, c. 5. f. 2. The Airror, {peaking of this chap- 
ter, ſaith, Le point des terres aux felons tener per cnt 
eft de ſuſie, car per la ou le Roy ne au;/l ur que le 8 de 
droit, ou Þ an in noſme de fine pur dere te fief ae 1 e/, me 
ment preignont les miſter le Kay @mbideux. Upon a 
which it appears, that the King originally was to have no 
benefit in this caſe upon the attaindec of felony, where 
the free land was holden of a ſubject, but only in detelia- 
tion of the crime,sU? poena ad paucos, metus ad -omnes 
pervenia!; to proftrate the houſes, ro extirpate the gardens, 
to eradicate his wood, and to piow up the meadows of 
the {lon ; ſor ſaving whereof, and pro bono pubice, the 
Loris, of whom the lands were holden, were _— 
to yield the lands to the King for a year and a day; and 
therefore not only the waſte was juſtly omitted out of 
this chapter of 1/-gna Charta, but theredy 1t 18 enacted, 
that after the year and day the land ſhall be rendered to 
the Lord of the fee, after which no walte can be done. 
2 Infl. 237 Sc<rjeant #ſuwkins lays It ſeems agreed, that 
by the Common Law, upon an attainder of felony, the 
King had a right utterly to waſte the Jands holden of any 
but h;\miclf, whereof the perſon attainted was (Eiled of 
an {ite of inkeiitance, either in his own or 1n his wiſc's 
right. Andit is ſaid by ſome, that the King hath both 
this right, and alſo a right to hold {uch Jands tor a year 
and a Jay. But it is holden by others, that the right to 
ho'd over the land- {or a year and a day was given to the 
King in lien of the w (ite, and it ſeems implied in Magna 
Charia cap. 22. which ſaying, that the King ſhall not 
hold over the lands of thoſe convicted of felony but for. 
one year and a day, and making no mention of the 
waſte, it ſeems plain'y to intimate, that at the time of | 
the making that ſlatute the-King was thought to nave not 
other right but only to the year and day, 2 Hawk. Pl CG. 
449. cap. 49. /. 8. 191d in marg. fays it leems admitted, 
8 Hd. 3. Fiiz-Trav. 489, Preſcription 50. That the 
King was intitled to the waſte as well as to the year and 
day fince that {tatute.. | Rye * 

Ang where the ireatiſe of Prerogativa Regis, made in 
17 Ed. 2. ſays £t pojiqrzam dominus Kex habuerit annum, 
diem, & wvafium, tunc reddatur tenrmentum ulud capitail 
Domins ferdi illius, nift prius factat finem pro anna, die & 
vaſio;z which is fo to be expounded, that foraſmuch as It 
appears in the ſaid old books, that the officers and mini- 
ſters did demand both for the waſte and for year and day 
that came in lieu thereof, therefore this treatiſe named 
both, not that both were due, but that a realonabe fine 
might be paid for al] that which the King might lawfully 
claim. But if this a&t of 15 £4. 2. be againſt this branch 
of Mazna Chata, then it is repealed by the act of 42 #4. 
Z« cap, 1. 2 Inft. 47, 2 tJawk. Pl. C. 449, cap. 49. 


& 


8. ſays, that the ſtatute ds prerogativa Regis, wade in 17 
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| ws \ 
Ed. 2. baving declared the King's right to the year and 
day, and alſo to the waſte, it ſeems to have been the more 
general opinion fince that time, that he hath a right to 
vorh. Indeed if this {tatute had been againſt the expreſs 
purview of Magna Charta, it would have ben clearly 
repealed by thoſe many ſubſequent ſtatutes, which repeal 
all ſtatutes contrary to Y{agna Charta ; but being not con= 
trary to the expreſs words of it, but only to what is ar- 
gumentatively drawn from it, it may be well argued that 
ir 18 fill in force. 2 Hawk. Pl. C. 449. cap. 40. f. 8. 
Hereby it alſo a»pears how neceſſary the rezding ancient 
authors 1s for underſtanding of ancient ſtatutes. And 
out of theſe old books you may obſerve, that w 
thing is given to the King in lieu. or ſatisfa&i 
ancient right of his crown, when once he is in p-fNeſlion 
of the new recompence, and the ſame in charge, his 
olicers and miniſters will many times demand the old 
aifo, which may turn to great prejudice; if it be not duly 

and diſcreetly prevented. 2 [n/?. 39, | 
If there be Lord, meſne, and tenant, and the meſme 
1s attainted of felony, | the Lord paramount ſhall have 
the meſnalty, preſently ; for this prerogative belonging 
to the King, extends only to the land, which might 


SH? 
year and day was grant- 


hen any 
on of any 


be waſted, in lieu whereof the 
ed, 2 [n/t. 27. | IN. | 

And this is to be underſtood when a tenant in 
tee limple is attainted ; for when tenant in tail, or 
tenant for liſe is attainted, there the King ſhall have 
the \profits of the lands during the liſecof tenant in tail, 
or of the tenant for liſe. 2 Infl--39.S | 

That be conviet | Here convift, in a large ſenſe, is 
taken for attine1 : for the nature and true ſenſe of both 
theſe words, ſee the firſt part of the [n/{/zutes ; and like- 
wile for this word felony there. 2 In/t. 37. 

Of felony] Muſt be underſtood of all manner of fe- 
lonies puniſhed by death, and not of petit larceny, which 
notwithſtanding is felony. 2 [n/?, 38. 

If Lord and tenant are, and the tenant is attainted of 
felony, and the King has annum, diem & wvaſtum, yet if 
the Lord enters without due proceſs, and the writ ſued 
to the eſcheator, the lands ſha!l be re ſeiſed, and he ſhall 
anſwer for the meſne iffues and profits. Br, Re- Seiſor, 
pi. 36 cites [/d, 2. and Fitz. Traverſe, 48. | 

Lhe ſtatute de prerogative Regis, cap. 15. wills, that 
it a felon has land, anc Rex ftatim illzm habeat, © habeat 
inde annum, & vaſtum &- terra deſtruetur, Ec. & tunc 
readutur capitali dimino, &c. Duere, if this word (fas 
{im) ſhall be otherwiſe intended but after office ſound. 
Bro. Corone, pl. 209. T8 os PER A 

Tenant by copy of court-roll by the verge in ancient 
demeſne committed felony, and was attainted of it, and 
annum atm & wvaſtum was awarded for the King; and 
the reaſon ſeems to be, inaſmuch as franktenants,.in an- 
cient demeine have no other evidence but copies of court- 
rolls; for otherwiſe it ſeems to be of a mere copyholder 
out of ancicat demeſne for other frank tenement, Br. 
Tenant per copic, &c. pl. 22, cites 4 Ed. 3. | 

man was outlawed of felony, and aliened his land 
to 7. N. by which fcire facias iſſued againſt him, who 
c2me and would have traverſed the felony ; and the court 
doubted if he may traverſe it, by reaſon that he is a 
itranger to the record; but per Piort by 5 Ed, 4. c. 2. he 
cannot traverſe it in caſe of felony being a ſtranger to the 
record ; contra mm caſe of treſpaſs ; by which it was prayed 
tor the King, that year, day, and waſte be adjudged for 
the King rmmediately, and ſo it was immediately. from 
that day til a year and a day next after ;, 9qu-d nota.” Oucere, 
!f the King may take the year and the day at what time 
be pleaſes ; it ſeems he cannot. Br. Coroze,. pl. 205. 
Cites 409 AP, 2 | | > 

The King ſhall have the firſt year and day and waſte 
of the land of him who is attainted. of {clony, which 
comes after the attainder, and whoſoever takes: the profits 
this year ſhall anſwer the profits to the King per Firze 
hertert. But it ſeems that this 1s to be underſtoood after 
ofhce found, or that the inqueſt which attainrs him finds 
alſo what jands he had at the time of the felony commit- 
ted, or aſter. And in the cafe above of 49 4/7: 2. the, 
outlawry of felony was © £7. 3. and writ iflved to the 

| COronets 


£. B::-A 
Coroners to enquire of his goods, lands, and tenements, 
48 Ed. 3. which returned that he had land, and aliened 
tr 7. N. after the outlawry ; and upon this ſcrre factas 
ſued p ar F. N. who came and would have traverſed 
the felony ; and the year and day was awarded to the 
King with the waſtes. And fo it ſeems that the King 
cannot take it, unleſs after office, which was thirty years 
aſter, as there. But Prere if, upon the office found, he 
who receives the profits the firit year after the felony ſhall 
not be charged; it ſeems he ſhall pr Fitz. above; 
Deere the experience thereof in B. R. Br. Corone, 
#1. 207. cites F, N. B. fol. 144. 

Ncman, or Ncomar, or jivman. A derivative of the 
Saxon, geman, i. &. communis, Theſe Camd, in his Br. 
pag. 105. placeth next in order to gentlemen, calling 
them zngenuos, whole opinion the ftatute afhrms, ann: 
' 6 Rich. 2. cap. 4. and 20 Rich. 2. cap. 2» Sir Thomas 
Smith in his Republ. Anglorum, lib. 1. c, 23. calls him a 
$£ermean, whom our laws.call {-galem Dominem, which, lays 
he, is in the Englp a free-born man, that may diſpend 
of his own free-land in yearly revenues to the ſum of forty 
ſhillings /tbrling. Ferflegan in his Reftitutien of decayed 
Tntelligen:e, caps 10. writes, that gemen among the an- 
cient Teutonichs, and gemein among the modern, ſignifies 
as much as common, and the letter g bein? turned into y, 
15 written -yemen, which therefore ſignifies a commener, 
Yeoman alſo ſignifies an officer in the King's houſe, in the 
middle place between the ſergeant and the groom, as 
geamen of the chandry, yeomen of the jeullery, 22 HH, 8. cap. 
12..3c:;3an of the crown, 3 {5. 4, 5. The word young- 
men is uſed for yeomen, in the ſtatute 33 4. 8. cap. 10. 
Cowell, edit. F727. | 

Nomc, Is an ancient corru 
ib, id. | 

Neven, or 3Teoven, (as we uſe at the end of indentures 
and other inſtruments, 1toven, the cay and year firſt above 
written) Is derived from.the Saxon, ceorzan, 1, Ce dare, 
and is the ſame with given. Bo Didtum de Kenelworth con- 
cludes with — Yeoven, and proclaimed in the caſtle of Kene!- 
- wotth the day before the calends cf Nov. anno 1250, Cowell, 

edit. 1727. | 

Yew, [s derived by Minſhew from the Gree} word 
i77w, Which ſignifies to hurt, probably, becauſe, before 
the invention of guns, our anceſtors made bows with 
this. wood, with which they hurt their enemies, and 
therefore they tock care to plant the trees in the church - 
yards, where they might be often ſeen and preſerved by 
the people. Cerwel!l, edit. 1727. | 

Juclomg and E£aving, (Readendos & folvendo) Is a cor- 
ruption from the Saxon geidan, and gildan, folvere, preſ- 
tare, And in Domeſday, gildare 18 frequently uſed for /-- 
vere, reddere ; the Saxon g being olten turned into y. {d. ib. 

Ningman, Leg. H. 1. cap. 15. Dandagildum guod ali- 


ntion of heime, Winter. 


| 


| 
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quando yingeman dabatur, i. e. 12 de una 
annum; fi ad terminum non readaiur, wita os; 
Spelman thinks this may be miſtaken ſor Ingl-fmun 
we fay now Anglihman, though be finds it wri;:«y, 
man both in Sir Robert Cotton's Codex and his ow 
edit. 1727. 

1Nozk, and Nozkſhire. The remedy for $%;, 
hoſpital for the thraves of corn"due to th 
plough-land in Yr &hire, Cumberland, I} 
Lancafhire, 2 H. b. «2. 

Patents of exemption from offices in the city of 714 
repealed, 29 Geo. 2. c. 2. $ 

The archbifhop of Z9:# and Chancellor of Hexh4n... 
ſhire, to be Jultices of peace for Hexbamybire, 27 H. 0 
6 S2< 22; | - 

For making coverlets in York, 34 & 35 H.8.c. 19. 

Churches in 1%: + united, 1 £4. 6b. c. 9g. _ | 

The inhabitants of St. Fellen's in Stangate in Yor} to 
rebuild their church, and the crown to preſent, 1 24, 


quaque vida fer 


dety ”. 
or ag 
in F£ Note 


N. Ceorwell » 


Teoma; 
(em of every 

/ 
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Exchange of York houſe for other lands between the 
Ring and the Archbiſhop, 21 Fac. 1.c. 30. 

The ſummoning of jurymen in York/bire regulated 
7 & 8IW. 3.c.32.f.7. 1 Am. fl.2.c.13./. 3. 39 1 
Ann. c. I8. /. 2,. 4+ 10 Ann. c. I 4. /. 5, 6. 3 Geo. 2, ? 
Ce 25, : | 

Sheriff of Yorkſhire to appoint ſeven tables for taking 
the poll at the cleclion of Knights of the Shire, 10 un, 
Ce. 20. f. ©. | | 

For incloſing common grounds in the 1/2/- Riding gf 
Yorkſhire. ; 

For endowing poor vicarages, 12 Ann. ft, 1, «, 4. 

Regulation ot the butter market, 8 Geo. x. c. 27, 

Penalty of throwing dirt, &c. in the river, 12 Geo, y: 


Co JJ. vee D:apery, PCcwtecers, IU egtftry of Dees, 


3362k-B:iildings Conpan”. The undertakers for raifins 
water in York: Buildings, impowered to fell annuities, p 
Ger, 1, /t. 1.4. 20, ſeft. 35. ſuch annvitants not to be 
prejudiced by 13 Geo. 1. for fale of forfeited eſtates 
in Scotland, &c, 13 Geo. I. 28. /ef?. g. 

Nvernagium, (From the French HHymernre, that is, the 
winter ſeaſon) Was anciently uſed for the winter ſcednels, 
or ſeaſon ior towing of corn. Cowell, edit. 1727, See 
JI20ETnagium, Ss | 

Yulc, In the Nzrth parts of England, the country 
people called the Z2a/! of the Nativity of our Lord, uſuilly 
termed Chri/tmaſs, Yue, and the ſports uled at Chri/lmaſs, 
here called Chri/?maſs Gambo!es, they ſtile Yuleganics. 
Yule is the proper Scotch word for Chrijtlmas, See the act 
1 Geo. cap. dS. for repealing an aCt intitled, An a for 
repealing part of an a#t paſſed in the parliament rf Scotland, 
intitled, An «Et tor diſcharging the Yule vacance. See 
Scotland (Courts.) 


L. 


T7 ASULUM, (Latin Sabulum) Groſs ſand or gravel, 
Duinque plauſlratas Zabult, for five wain-loads of fand, 
Computus temp. H. 6, Cowell, edit 1727. 

Zabulus, Diabolus : It is mentioned in ſeveral of our 
hiſtorians, viz. Gildas in excidis Britannia, Edgar in Lee, 
Hdonachorum Hydenſium, c. 4. | 

Z-ala, Incendium : It 1s probable from hence we derive 
the Englip word, zeal, Cowell, edit. 1727. 

Zatvv1, Sattin : It 1s mentioned in the 479na/?, 3 Tom, 
fog. 117+ BY 

Zrealn*, (Z-htes) Is for the moſt part taken 17 perorem 
ſenjum, ind ſo we term cne that is.a Separati/t or Scvrſma- 
zick {ron the church of England, a Zea, or a Fanatich; 
which ae weli known teims of ſeparation. Co:vell, edit. 
1727. | 

P 


: 


Zeta, A dining-room, hall, or parlour. 7. tb. 


\_ Zuche, Zucheus, Stips fiecus & aridus, A withered or 


dry ſtock of wood, Rex, &c, Duia acceprmus per Inquilt- 
tronem quod nin eft ad dampnum ſeu prejudicium noſirum aut 
aliorum, fi concedimus dilefio valetto nofiro Ric, de Stelley 
omnes Lucheos arides, gui Anglice vcantur /tavencs, infra 
Hatam 22/tram de Beſkewood, que infra foreſtam noſtram 
dz Shirewood, &c. Pla. Foreſt. in Com. Nott. de Anno 
8 H. 3. Auxilium faciend, Burgenſtbus Salop. de weteribus 
Luchis, & de mortuo boſco, &c, Claul. 4 Hen. 3. m. 10, 
Rex conceſſit 1 hom de Colvile omnes Zucheos aridss vicate 
Stubbs, arborum ſucciſorum, in Porejta de Galtres, ividem 
caviend per viſum Cuſtodrs fareſie ulira Trentam. Pat. 22. 
Edw, 3. Par. 3+ Ms. 12, 
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b# BD ATEDENT: Information for a penalty 
abates by the death of the defendant after trial and 
before judgment 3 and this may be taken advantage of 
by ſuggeſtion of the death upon the roll, confetſed by 
the Attorney-general without a writ of error. Park. 
264. 
#bLeryſtwyth. See Yarbours, 
Accountant Genezal. By ſtat. 12 Geo. 2. c 24. ſef, 2. 
he is'to have 65ol. per ann. his firſt clerk 250/. and the 
ſecond clerk 1201. per ann, out of intereſt made of part 
of the ſuitor's money 3 and by 4 Gee. 3. c. 32. his third 
clerk to have a ſalary of 120/. per ann. 

Accounts Public, for appointing and enabling com- 
miſhoners to examine, tate, and take the public accounts 
of the kingdom, and'to report what balances are in the 
hands of the accountants, which may be applied to the 
public ſervice ; and what defects there are in the preſent 
mode of receiving, colleCting, iſſuing, and accounting for 
the public money ; and in what more expeditious man- 
ner the ſaid ſervices can in future be regulated and car- 
ried on for the benefit of the public ; to continue one 
year from the 5th July 1780, and no longer, 20 Geo. 3. 
c. 54. Continued and amended by 21 G. 3. c. 45. and 
23 Geo. 3. c 68. 

A Thurch, in Northamptonſhire, See Churches, 

Acknowledgement, of a debt after commencement of 
the aCtion, takes it out of the ſtatute of limitation. 2 
Bur. 1099. | 

Evidence of the acknowledgement of the debt by an 
obligor, does not ſuperſede the neceſlity of producing the 
ſubſcribing witneſs to the bond. Doug. 205, 206. 

Nor in an aQon by the aſlignees of a bankrupt, when 
the petitioning creditors debt ariſes on a bond. 161d. 
An acknowledgement by one of the ſeveral drawers of 
a joint and ſeveral promiflory note, will take it out of the 
ſtat. of limitations, as againſt any of the other drawers, 
in a ſeparate action on the note againſt him. Doug. 629. 

Action, For a malicious proſecution, muſt be ground- 
ed on two eſſentials : viz. malice (expreſs or implied ;) 
and want of probable cauſe, 4 Bur. 1974. 

On the caſe, for money had and received to the plain- 
tiff's uſe ought to be brought againſt the principal ; 
not againſt a receiver or colleCtor : the right cannot be 
properly tried in the latter. 4 Bur. 1985, 1986. 

In aQtion for criminal converſation with the plaintiff”s 
wife, evidence muſt be given of a marriage in fact, for 
cohabitation, reputation, or other circumſtances from 
which it may be inferred only, do not amount to evidence 
of an aCtual marriage, 4 Bur. Rep. 2059. | 

Of debt upon a judgment, will not lie, after the de- 
fendant has been taken into execution on a ca. /a. and 
diſcharged by conſent of the plaintiff, 4 Bur, 2483. | 


5 


% 


he 


| or contradict the plaintiff's afhdavit to hold to bail. 


B. has judgment of non proſe againſt 4, and brings 
debt on that judgment, and ſigns judgment by default ; 
then brings a ſecond aCtion of debt on ſuch ſecond judg- 
ment, and therein alſo ſigns judgment by default. "The 
court ſtaid execution on the third judgment on A's bring- 
ing into court the debt and coſts recovered by the ſecond 
judgment. 2 Black. 785. 

On perſqnal aftion not going on to judgment, is no 
bar to another for the ſame cauſe of action : but if judg- 
ment is had on the merits, then it bars all perſonal ſuits 
for the ſame cauſe of action. 2 Black. 830; 


Actions trifling, diſcouraged by the court. 1 Black, 
207. | | 
Action on the caſe lies for maliciouſly iſſuing out a 


commiſſion of bankrupt, notwithſtanding the ſpecific re- 

medy given in the ſtatutes of bankruptcy. « Black, 

427+ | . | 

Treſpaſs and Caſe will lie for encroaching on alead mine, 

though the plaintiff has no property in the ſoil above the 

mine, but only a liberty of digging. 1 Black. 482. 
Affidavit. There muſt be a poſitive affidavit of the cauſe 


of aQtion to hold the debt or to ſpecial bail, 1 JF. 279, 
C---- | | 
Aﬀidavit that the defendant is indebted to the plaintiff 


in I03/. for goods which the defendant converted to his 
own uſe, is ſufficient to hold a cuſtom-houſe officer to 
bail in trover, and no affidavit can be received to explain 
IT 
Will. 335: CD .. 

Affidavit of a ſervice of rule with an a/locatur of coſts, 
and a demand made thereof on or about ſuch a day, is 
not ſufficient, for it might be on a Smnday, 2 Will. 227. 
After an affidavit hath been read and filed it cannot be 
taken off the file. 2 Wulf. 371. | | 

Not libellous where made in a court of Juſtice, in an- 
{wer to a complaint on oath, or to affidavits made in ſup- 
port of ſuch oath; though the expreſſion uſed, was— 
*« Which Sir 7. 4. bath ſo falſely ſworn againſt him 
& (the defendant.}” 2 Bur. 809, to 817. 

Two or more defendants in different ations cannot be 
held to bail in one affidavit. Doug. 207. 

A defeCt in an original affidavit to hold to bail, cannot 
be cured by a ſupplemental one. Doug. 451. 

It is not ſufficient in an affidavit to hold to bail for the 
plaintiff to ſwear that the defendant is indebted to him in 
ſo much upon promiſes. Doug. 450. | | 

Agent, An agent's bill to an attorney in the country 
may be taxed by the maſter. Doug. 189, 190. 

Payment to the agent for the attorney of a party, is 
not payment to the party, Doug. boo. to 602. 

Ate, A perſon ſuggeſted tobe an alien, in an infor- 


[ 


mation exhibited for the King, muſt anſwer whether he 
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be an alien or not, and cannot demur to the iſcovery. 
Park. 144» | SEPTER r= v 

Choſes in aQion belonging to an alien enemy, are 
forfeited to the crown ; but there muſt be a commiſſion 
and inquiſition to intitle the King ; and a peace before 
inquiſition diſcharges a cauſe of forfeiture. . Park. 207, 

Ambaſſadors Domeſtic ſervants muſt be bona fide ſo, 
in order to claim privilege under 7 Ann. c. 12. A land- 
waiter at the cuſtom houſe was denied it. 1 Bur. 401. 

A chaplain to an ambaſſador, who does no duty in his 
houſe, ſhall not be proteQted. 1 FF. 20. 

The interpreter to the Bey of Tr1po{''s ambaſſador re- 
fuſed protection. 1 Jil. 78. | 

Amendment, here in Zngland' of a judgment in [re- 
land. 4 Bur. 2156, 2157+» 

In ejetment, the declaration was amended by altering 
the time of the demiſe, where the plaintiff wou!d have 
been barred by a fine from bringing a new ejectment. 4 
Bur. 2448, 2449. | | 

Of an information for a miſdemeanour, by ſtriking out 
the word purport, and inſerting the word tenor, made 
by a Judge at chambers, the day before the trial, upon 

| hearing both ſides, but without conſent on the part of the 
defendant, was holden to be allowable and regular. 4 
Bur. 2527 to 2533- 

Andiew (St.) Holbourn, Pariſh may purchaſe a 
work-houſe. 1o Geo. 3. © 79. | 

For building a work-houſe for the liberty of Saffron- 
Hill, &c. 10 Geo. 3. c.. 80. . 

Aanuwties private, All deeds, &c. for granting an- 
nuities for one or more lives or years, or greater eſtate, 
determinable on lives, to be inrolled in Chancery in 
twenty days. , 17 G. 3. c. 26. ſed. 1. 

Set. 2. Before judgment is entered on a warrant of 
attorney. ſor ſecuring any annuity, and before the execu- 
tion, a memorial is to be inrolled as above. 

Se. 3, 4+ All deeds, &c. for granting annuities, to 
contain the conſideration and the names of the parties at 
length ; and if any part of the conſideration 1s returned 
or retained, &c. the court where the action 1s brought 
may ſtay the proceedings, and order the deeds, &c. to 
be cancelled. | 

S:@2. 5. Clerk of enrollments in Chancery to keep a 
particular roll for annuities, and to ſpecify the time of 
enrollment, and to be paid one ſhilling for two hundred 
words, and ſix pence for each one hundred words after, 
and one ſhilling for a ſearch. _ | 

$2. 6, 7. All contrafts for annuities with perſons 
under twenty-one years of age void, and procuring the 

_ ſame, ſubjeCt to fine and impriſonment; and ſolicitors, 
ſcriveners, and brokers taking more; than 105. per 1o00!/. 
for procuring, &c. like puniſhment, | 

$24, 8. Not to extend to annuities, or rent charges by 
will, marriage ſettlement, or for advancement of a child ; 
nor if ſecured on Jands of equal or greater value, if the 


grantor is ſeifed in fee or tail, or if ſecured by ſtocks. 


aQuually transferred, if dividend of greater value; nor 
to voluntary annuities, without pecuniary confideration ; 
nor if granted by corporations, or by authority of at of 
parliament ; or if under 1ol. per ann. unleſs there be 
more than one ſuch laſt mentioned annuity from the ſame 
grantor to, or in truſt for the ſame grantee. 

Appeal of Murder, Proceedings thereon. 2 Black. 710. 

No objeCtion to the memorandum of the bill, to be 
taken betore arraignment. 2 Black, 713. 

Appellees not put to plead, till Oyer had of all prior 
proceedings, if demanded. bid. | 

Appearance, One defendant not appearing, the whole 
line of proceedings 2gainſt him is equal to the proceed- 
Ing to outlawry at Common Law ; and there may be a 
as againſt the other defendants who appeared, 1 

6%. 

Appraiſement, Writ of, upon an information of ſeizure 
of Britiſh and foreign coins, there is no occaſion for this 
writ. Park. 57. | 

Apprentices, A Juſtice may compel apprentices, ab- 
ſenting themſelves before the expiration of their time, 
to ſerve as long as abſent, and to make fatisfaCtion ; or to 
commit them to the houſe of correCtion for three months ; 


| peace. 


and all artificers, callico printers, handicrafiſmen 
colliers, keelmen, pitmen, glaſſmen, potters, 


or others, not fulfilling their contracts, or bei 
of other miſdemeanors, may (on conviction 


z miners, 
labourers, 
" guilty 
: eſore a 
Juſtice) be committed to the houſe of correction oe 


three months; but not to extend to apprentices Payin 


I0/. or more fee, or to the ſtannaries in Deven or Cixn. 
wall; nor to the city of Z»udon. None compellable to 
lerve, or make ſatisfaCtion, aſter ſeven years from the ex. 
piration of apprenticeſhip. 6 Geo. 3. c. 25, 

None to continue apprentices, by virtue of 5 Fliz, (, 
4+ after twenty-one years of age. 18 Geo. 3. c. 47, 

Approvement, Further time allowed to regiſter agree. 
ments for encloſing commons, according to 29 Geo, 2, 
c. 36. and 31 Geo. 2. c.41 ſubject to appeal to the quarter 
ſeſſions. If the major part of the owners of common. 
right agree to the encloſure, as good as if the major part 
of the occupiers had ſo conſented. Where the owners 
of waſtes, not having the fee ſimple, agree to the incloſure 
for an annuity, ſuch recompence to be deemed a rent. 
charge. 10 Geo. 3. c. 42. | 

Acraignment, May be without holding up the hand, 
1 Black. 3. En 

Arreſt. No arreſt in inferior courts for leſs than 10. 
but proceſs muſt be ſerved for 25. 64. and to proceed on 
as I2 Geo. 1. c. 29. 19 Geo, 3. c 70. [. 1. | 
Sec2. 2, 3. Inferior courts (having juriſdiftion) in ac- 
tions for 10/. and upwards, to proceed as at preſent for 
above 40s. ſo much of the ſmall debt as, as direcs 
impriſoament, repealed. | 
Sect, 4. When final judgment is obtained in an inferior 
court, on affidavit thereof in a court of record at I/e/t- 
min/ter, and that execution hath been ſued out, and the 
defendant not being found within the jurifdiftion of ſuch 
inferior court, the judgment may be removed, and exe- - 
cution ſued in the court above. | 
Seat. 5. No execution for leſs than' 107. in an inferior 
court ſtayed, or a writ of error, or ſuperſedeas allowed, 
unleſs the defendant with two ſureties, give a recog- 
nizance in double the ſum, to proſecute ſuch writ of 
error with effect, and pay the debt and coſts if the judg- 
ment be afhrmed, . | | 
Sef?. 6. No cauſe for leſs than 107. removeable by 
habeas corpus by defendant, unleſs the like recognizance 
to pay the debt and colts, 

Arreſt on Sunday by Lord Chancellor's tipſtaff under 
a warrant of the court, for a contempt in diſobeying 
an order, though inſiſted upon to be illegal, as being 
contrary to the ſtatute of 29 Car. 2.c. 7. /. 6. intituled, 
* An act ſor the better oblervance of the Lord's Day,” 
determined by Lord Chancellor, upon counſel, to be a 
lawful arreſt. 1 Atkins 54. | | 

A man may ſurrender himſelf voluntarily to warrant 
upon a Sunday, 'The order of commitment for a con- 
tempt differs from a proceſs to ſheriffs ; for it is that the 
party ſhould ſtand committed, and if petitioner had 
been preſent when the order was pronounced, he was 
inſtantly a priſoner : the warrant here is directed to the 
eaoler to take him, and carry him to the priſon, but in 
other courts are directed to ſheriffs, and other miniſterial 
officers ; this is drawn up like eſcape warrants, which 
may be executed on a. SunJay, 1 Ath. 57. 
Lord Ch. J. Helt of opinion, a man may be taken 
upon a Sunday, upon a proceſs of contempt, becauſe in 
the nature of a breach of the peace, and an execution 
out of the aCt of Parliament. 1 Atk. 58. 

The Court of Common Pleas, held, that a man might 
be taken upon a Sunday upon an attachment for non-per- 
formance of an award ; a contempt for non-performance 
of an m_ of this court is equally a breach of the 

bid. 

Arſon. A common gaol is a houſe within the itatute 
of Arſon, 2 Black. 682. + | 

Arricles of the Peace. Ovght to be exhibited in the 
neighbourhood ; that the ſecurity may be given there; 
and accordingly a man reſiding at the Devizes, and com- 
ing hither to exhibit articles againſt another man, relid- 
ing alſo at the Devizes, was rejected here and referred to 
| his own neighbourhood, 2 Eur. 1039. 


The 


”, Wy dans + 
The fats ſworn muſt be taken to be true; and the 
court cannot give the defendant leave to diſpute them ; 
(25 the court declared in' Lord Fares caſe in. 1743. 
17G. 2.) yet ons Robert Parnell having [worn the peace 
againſt Sir 7h9mas Allen and his ſervants, and coming 
afterwards into court, to complain of meeting with 
diſkcnlties, in obtaining proceſs, it manifeſtly appeared, 
upon the oew'ag cauſe againſt the complaint, **that his ar- 
ticles were groſily malicious and totally untrue :” where- 
npon the court ſtayed proceſs againit the defendant, 
and. committed Parne!! for perjury (of which, he was 
aiterwards convicted), 2 Bur, 8c6. 

Being exhibited in London ſor a fact at Portſmuth, the 
attachment was oriered to be indorſed with a direction 


and authority to' any Juſtice or Juſtice of the Peace 


1 that county (of Southampton) ** to take the fecurity of 
the peace there ;” ſuch indorſement ſpecifying tae ſums 
wherein the parites thou'd be bound. 2 Bur. 1039. 

Hrs. Mackenzie having exhibited and ſworn articles of 
the peace aginlt 2, 4Zackenzie her buſband, bis recog- 
nizance'was diſcharged and proceedings againſt him itay- 
e1, upon its appearing tnat he had done nothing but 
widat was necellary to the care and cure of her as a per- 
fon diſordercd in her mind. 3 Zure 1922. TEE 

AJunpitc, Promiſe of a bribe to a ſheriff's officer to 
induce him to take bail, 1s an illegal confideration, and 
will not maintain-allumpft, 1 black. 204. 

ii one recovers inoney, mala fide, by iuit in an infe- 
1197 court, mndcoitarius affrumpſit will tle in A. Le to make 
him retund it dack. 1 Blacks 219. 

C Fuirance. 
titel, ihe deſendant cannot come in and ac- 
knowleige the conempt, and ſubmit to puniſhment, be- 
thout atilwerinsg interrogatories, unlels it be 1n 
the calc of a retcue returned. 4 Bur. 2129. 

REEL UT, Hucaltering a iheritÞ's warranty, if- no 4ll 
' vfe be maiie of it, refuſed. 1 Black. þ. 2. 

Agatafc a wikaets /ubpena'd without a tender, of ex- 
pences, but coming to the aſlizes, and retuling to be 
tworn, refuled. 1 Black. 39. ; | 

Up n articles of the peace in K. B. bailable b.fore juſ- 
tices 1 the county. 1 Black, 233 

Pac maiter's report upon attachment cannot be moved 
or on the 1alt day of the term, except upon extraordinary 
caſes. ani perſonal fervice of notice. 1 Black. 31T. 

Againſt a baiiilr for rcfufing to make an aihdavit 
of the ſervice of proceſs, when required, 1 Black, 
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43" | | 
On attachment the defendant cannot confeſs the con- 
tempt, and receive judgment, till after the interrogato- 
tics are fiied. 1 Black. 627. 

On attachment for a reſcue, the defendant may be 
fined without anſwering interrogatories. 1 Black. 040. 

Gravted againft the plainift's attorney for putting to 
the proceſs the name of an attorney of this court, without 
authority, - I Bur. 29, | 

2,itgult, An attainted perſon charged in a civil ſuit 
by leave of ine Chicf Juitice, cannot be diſcharged on 
motion. 1. Black, 30. | REY 

243:11T, It an attorney has been ſtruck off the roll, 
(though at his own requcit) and calledto the bar, the court 
will not pernut him to be put on the roll again ; at 
icalt not unleſs he has been diſbarred, upon application 
for that purpoſe to the Inn of Court where he was cal- 
ted. Doug. 119. © | 

A warrant of attorney may be entered at any time, 
pruaente 1ies Douy. 130. 

it an attorney's bii! hag been delivered a month, and 
Lot reterred for taxation, the defendant (in an ation 
brought upon it) ſhall not be permitted to queſtion the 
realonablegeſs of the 7tems at nfs prius, nor before the 
fheri, Davg. 188, 189. | | | 

it part of aa attorney's bill is for buſineſs done in court, 
and the r' | for conveyancing or parliamentary buſineſs, 
the maſter has power to tax the whole z but not if th 
waole is for conveyancing. Dozg. 189. | 

A party cannot change his attorney without leave of 
the court. Dong. 280. 


An attorney has a lien on his clients deeds and papers 
Vor. Il.:N? 14r, | | 
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EF 
for his bill; and may obtain an order to ſtop his client 
from receiving money recovered in a ſuit in which he 
f 


was employed for him, till his bill is payed. Doug. 100, 
LOI, Ic6. | | 

An attorney canndt be ſued by original. Deug. 299, 
300. / | 


The jurifdition of the county 'court of Niddlefex 
does not extend to attorneys z3 but that of the court of 
conſcience for 1/efmin/ter does. Doug. 356. 

An attornzy cannot be bail, nor the clerk to the de- 
fendants attorney. Downg. 450. 

An attorney cannot be letlce in ejeQtment. [b12. 
And is not compellable to ſerve as conſtable. Doug. 
319- 

Payment to the attorney is payment to the principal. 
Doug. 601. | | 

Attorney has privilege to keep the venue in 17iddlz- 
/ex, when plaintiff; but not to change it thither when 
he is defendant, 4 Brr. 2027, to 2032. | 

NegleCting to charge the defendant being in cuſtody 
with a declaration, within two terms ; by which omiſſion, 
the defendant obtained his diſcharge is liable to an ac- 


| tion by the plaintiF (and 5001 damages have been ac- 


tually given by a jury in ſuch an aCtion). But the court 
will not proceed againſt him in a ſummary way : it 
ought to be left to a jury as to the quantum of the 
damages. 4 Bur, 2060 to 2063. 

Knowing a caſe to be out ot the juriſdiction, or ex- 
ceeding the bounds of his duty, may be aniwerable as a 
treſpaſſer. 4 Zur. 2109. Bs 

_ This privilege 1s the privilege of the court he belongs 
to 3 not tits own perfonally. 4 Bur. 2113 to 2116. 

Privilege continues no longer than he remains an ating 
attorney of his court. ſod, _ | 

Privilege exempts him from ſerving ſheriff of his cor- 
poration, though he was relident in the corporation be- 
fore, and when he was admitted an attorney of C. B, 
ibid. | F 

Attorney admitted on fpecial circumſtances. 2 Blacks 
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Articied clerk, performing all his maſter's buſineſs, 


may at leiſure hours work for wages with another attors 


ney. 2 Black. 564. | | 
'The court will not upon motion compel an attorney, 


who has made a miſtake (however fatal), to indemnity 
his client. 2 Black g12. 


Rule on an attorney, late deputy ſteward of a ma- 


nor, to deliver upthe court books to the principal ſteward. 


2 Black. $12. 4 b- Cpu 

An attorney admitted fraudulently, ſtruck off the roll, 
and an attachment againſt the maſter. 2 Black. gg. 

Attorney of the King's Bench arreſted by fpecial original 
and capras thereon out of the ſame court, is not intitled 
to his diſcharge by ſerving the ſheriff with a writ of pri- 
vilege, but muſt plead it ſub pede /igilli, 2 Black. 
1085. | | 

Attorneys not privileged from ſerving in the militia, 
or paying for ſubſtitutes in their ſtead. 2 Black. 1123. 

Where an attorney of one court ſues an attorney of 
another, the privilege of that court which is poſſefſ- 
ed of the cauſe, ſhall be preferred. 2 Black. 1325. 

Attorney, on ſale of an eſtate, not diſcloſing to buy-_ 
er an 'incumbrance, liable to make ſatisfaftion ; which 
is different from diſcloſing the ſecrets and circumſtances 
of his client. 1 ez. 95. | 

An attorney was fined 500. for taking 2007. of a per- 
ſon charged with forgery to let him out of cuſtody of 
the Tipftaff. 1 Wiſe 22. 

It is a motion of courſe to diſcharge an attorney upon 
common bail. 1 7//. 298. | 

An attorney of the Common Pleas »rreſted by a /atitat 
muſt plead his writ of privilege. 1 J//. 306. 7 

If an attorney of this court do any thing wrong (gua= 
tenus attorney ) in an inferior court, this court will obiige 
him to anſwer the complaint. 2 I/il/. 382. | 

Taxing a turn-key for his articled clerk, diſallowed 3 
and the articles cancelled. 1 Bur. 291, 

Attorney was ordered to pay colts as well as his client, 


| having joined in- an affidavit to ſupport a frivolous com- 


i0 E plaint, 
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plint, and made reſentful declarations, which ſhewed 
him to be perſonally ative in it. 2 Pur, 654. 

Attorney has no privilege azaiult the Court of Con- 
ſcience in Lindin. J Dur. 1553. 

[s not obliged to obey a ſubperan, with a duces terum of 
paper bcloning to his client, in order to give evidence t0 
a grand Jury, to prove his client guilty of having forged 
them. 3 Bur 1680», 

Attorney ſtruck oF the roll, may be re-admitted, 1 
Black: 222» 

Attorney ſued in a forei:n court, and lying by for a 
long time, waves his privilege. 1 Black. 231: 

Attorney is privileged from ſerving corporation offices, 
though refident in the corporation town. Þ@$ Black. 630. 

Quan Dt Sir Fobn, To enable his truſtees during 
his minority to renew and grant leates, and jel Jands at 
Plymouih Dock, Devon, for the uſe of the King, his heirs 
and-lucccfiors. 14 Geo. 3; £50. | 

Aut and Aattanccts, Every auctioneer in the 
bills of mortality to pay 205. fer ann, and out of the bills 
55. for a licence. to uſe the' trade. 17 Geo, 'Z. & 50. 
{[ec#, I, 

$2, 2, Brokers allowed in London to pay only 57. 
Fer atne ? 

Sect. 2. None to act without a licence (in the bills of 
mortality, by the commiſſioners of Exciſe, or by the col- 
1-c&tor and ſuperviſor (in the country) to be renewed every 
Year, 

Sc. 4. Afting without licence, penalty, in the bills 
of mortality, col, out, 0 

Set. 6. lo pay 3d. per pound out of the purchaſe 
money on {ale by auction of intereſt in poſtethon, or re- 
verfon of freehold, copyhoid, or leaſchold lands, tene- 
1ents, houſes or herevitaments, or annuines, charged 
thereon; and of utenſils 1n- huſbaniry, and farming 
it9ck, ſhifts and. vellels ; and cf any reverſionary intereſt 
in the public funds to pay 64, per pound on the like 
file cf all ſurniture, fixtures, plate, jewe's, goods and 
chaitcls, ſo! by outcry, knocking down ot hammer, 
candle, lot, parcel, or other mode ci ſale by auCtion 3 or 
wherevy the beit or highett bidder is the purchaſer, 'to be 
paid ty tie auctioneers, agent, factor or ſeller, by: com- 
1103, ont of the money raiſed thereby. 

Sect. 7. ia the limits of the Exciſe. Oſhce 1n London, 
tie auct oacer, on having licence to give bond in 2007. 
peraity; and infourtecn days after every auction to de- 
liver a particular account of the money bid, and price of 
each lor, and to fwear tothe truth ; and at the end of the 
ycar, the bond to be given up; and out of the bills of 
mortaiity to give bonds in 50/, penalty, and the account 
te delivered in ix weeks. | 

9. 8, 9 The auctioneer may make the conditions 
{or the puichaſer to pay the duty, and the aCt not to alter 
tie contiact between the buyer and ſeller. 

$722. 10, It the owner. of the eſtate or goods be the 
buver, by himſelf or agent, on notice haviag been pre- 
vioully given to the auctioneer, the duty to be abated. 

ve:4. 12. Allo goods from Britiſh America, on firſt ſale 
by Unc importer in twelve months ; ſhips, tackle, apparel, 
and cargoes, taken and condemned as prizes, and ſold 
for the captors; ſhips and goods wrecked and fold by the 
1::turers or proprietors, or to defray the charges of ſal- 
vege; faies for creditors under truſt, executed before the 
1ſt of April, 1777, and by truſtees under the inſolvent 
act. 412 Gea.'3:-c.:23. excepted. | 

S:. 13. Sales of eſtates to be held by leafe or copy of 
court-roll for life or years z and of woods, coppices, the 
prociuce of mines or quarries, and for cutting or work- 
ing the lame, and fales of materials uſed in working the 
{ane ; and of cattle, live or dead flock, and unmanuſac- 


A WA 


tured produce of lands, ſold by the proprietors, or their. 


agents, likewiſe excepted. 


Zo much of the above at as direQs the colleQing the 
duties (except arrears) to ceaſe; and 64. per pound of 
the purchale money on the ſale of plate and jewels, re- 
duced to 3d&. per pound. 19 Geo. 3. c 56. ſect. 1, 

Seft. Jy 4, 5: None to fell eſtates, gooys or elkes, 
by outcry, &c. without licence from the commiſſioners, 
colle&or, or. ſuperviſor of exciſe, at 20s. or cs. as 
the former act (beſides a licence as a dealer in plate), to 
be renewed annually, on penalty of 50!, Dutics of 3.0, 
and 64. per pound by the former aEt, to be charged in 
proportion for greater or leſſer ſums. 

Set. ©, 7, 10- Duties to be charged on the auflioneer 
immediate:y on cloſing the fale 3 and he is to give bond 
in 2001. penalty, to deliver an account to the commil- 
fioners of exciſe in London (in twenty-eight days after the 
ſale) on oath, or the bond to be put in ſuit ; and in the 
country, the like bond in 5o/l. penalty, and the account 
in fix weeks after the fale. | 

Set. 9. Autlioneer to give notice of ſales, and in 
twenty-tour. hours aſter to deliver an authenticated ca. 
talogue thereof at the Excile Office, on penalty of 
20. nn 
Sed? 11, It the ſale of the eſtate is void throngh Ce- 
fect of uitle, the commiſſioners of exciſe, or juſtices of 
peace in the country, may relieve on oath againlt duties 
paid, | | | 

Sect. 13, I4, 15. oales of eftates or chattels by the 
order of Chancery, or the Exchequer in Erg/and; courts 
of Great Selhons in /Yales, or of ſethon 05 Exchequer 
in Sco:/and; and ſales by the Zaft India or TTudſ3n's Bay 
companies; Commithoners of Cuitom or Exciſe, Board 
of Ordnance, Navy or ViQtualling, and goods diſtrained 
for rent or non-payment of tythes; fales by lords of 
manors ior granting of copyho!d or cuſtomary eſtates 
tor life or years, and by the owners for lite or years, and 
of woods, coppices, the produce of mines or quarries, 
or concerning the ſame, or the cutting or working 
thereot ; and of cattle alive or dead, and the unmanu- 
factured produce of lands, by the proprietors ; and of 
cltates or goods, &c. by ſherifls for creditors, and by 
aſignees of bankrupts, and of goods the produce ol, and 
imported from Pr:r1jþ America, on the firſt faite by the 1m- 


porter in twelve months, and of prizes, ſhips cargoes, 


or wrecks ſold by inſurers for ſalvagez or to make 
good damage by fire, and goods under the inſolvent aCt 
of 12 Geo. 3. in Scotland, excepted. | 

See. 16, 17, 18, On ſale of goods ſeized by the 
ſheriffs, to enumerate them in a catalogue certified by 
the ſheriffs, and bankrupts goods by ailignees, and no 
other goods to be inferted, on penalty of 20/. ; goods fold 
by inſurers ſrom fire, to be certified by them on the like | 
penalty, one moiety to the King, the other to the in- 
former. | 

Authors, Have not, by the Common Law, the ſole and 
excluſive copy-right remaining in themſelves or their af- 
ſigns in perpetuity, after having printed and publiſhed 
their compolitions. 4 Bur. 2409. | 

But by the ſtatute of 8 Ann. c. 19, It is ſecured to them 
for fourteen years from the day of publiſhing; and after | 
the end of fourteen years, the ſole right of printing cr 
diſpoſing of copies, ſhall return to the authors, if then 
living, for other fourteen years. 1b:d. : 

Award, If arbitrators join with an umpire in his deed 
of umpirage, it is only ſurpluſage, and the deed is good. 
1 Black. 463. 

If two partners refer all matters of difference be- 
tween them, the arbitrator may diſſolve the partnerfhip- 
i Black. 475, 
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1543 L. The affidavit to hold to ſpecial bail muſt be 
politive : a poſitive oath of the debt 1s required both 
by the aCt of parliament, and by the ſpectal rulz of the 
court; ſwearing only to belief, though with a reterence 
to accounts ſent from abroad, where the debt aroſe, will 
not do. 2 Bur. 655. The aflida-:t to hold to ſpecial bail, 
was only, © That the defendavt was indebted to the 
plaintiF in,” &c. as he computes it ; yet it was thought 
ſufficient by the only two Judges then in court, 2 Bur. 
1032. 

No counter aſhdavit allowed to leſſen bail direCted by 
a Judge for an aſſault. 1 Black, 192. 

Scire facias againſt bail, may be ſued out after a ca. /a. 
is returned, though not regularly filed ; and the ſhortneſs 
of notice to the bail, is immaterial. 1 B/ack. 393. | 

Having no effects in /ngland, no objection to bail, 
without other ſuſpicious circumſtances. 1 Back. 444. 

In order to exonerate a bail excepted to and et aſide, 
his name muſt be ſtruck out of the bail piece. 1 Black, 
462. ST | 

No bail is requiſite on error of a judgment 1n an action 
of debt upon judgment. 1 Black. 506. 

Bail taken by the court on a charge of a rape. both from 
the principal and accetlarics, on ſpecial athdavits and par- 
ticular circumſtances. 1 Black. 649. 

Laker, Baking puddings, pies, and ſuch things for 
dinner on a Sunday, is not an offence meant by 29 Car. 
2. 7. But 1s $:thin the equity of the proviſo in the 
third ſeQion of it, as a cook's ſhop, and within the ex- 
ception of works of neceſlity and mercy. 2 Zur. 787. 

 Lank Notes, A perſon who has fairly, and 52a fide, 
received even a ſtolen one regulariy paſted in currency, 


ſha!l recover againſt the caſhier who ſtopped it. x Bur. 


452. to 460. 

Notes payable to A. or bearer, and ſaid by #. to be 
Joſt; and a bill ſeven years afterwards by the repreſentative 
of 4. inſiſting on payment, but no affidavit of the loſs, 
nor offer of indemnity ;z the plainti{f muſt be leſt to an 
aftion at law. 1Mez. 341. TR | 

Pill by an executor on the loſs of notes in a liſt in teſ- 
tator's hand ; the liſt not evidence here of his property, 
and leſt to law. 2 ez. 38. | 


Baniccs $36t2s, Intereſt decreed on a banker's note, 


from circumſtances, though no evidence of agreement 
for it. 2F7z:. 205. | | 
2Sanicupt, The property of a bankrupt's goods, is, 


after aligument in the aſſignee, from the time of the act. 


of bankruptcy by relation; and the afſhgnee may main- 
tain trover againſt the ſheriff who took them in execution 
after the act of bankruptcy, and before the aſſignment, 
_ and fells them after the aſſignment. 1Bur. 31, 32, 33. 
The bail of a bankrupt who obtains his certificate, 
pending the action, ſhall be diſcharged, if not before 
fixed ; but 1f already fixed, they remain liable, 1 
Burr, 244, 245. | | 
But the bankrupt himſelf, thongh diſcharged of the 
original debt, is yet liable to the judgment obrained againſt 
him in an aftion upon the bail bond. 1 Ber. 436. | 
Statutes concerning bankrupts, how to be conf{trued in 


general, 1 Bur. 439, 474.—And 1n particular with re- 


gard to lying in priſon, and eſcaping out of it. 1 Bur. 
432% 440». 

Waere a conveyance by a trader, of his whole ſub- 
ſtance to a particular creditor, but continuing in poſ- 
ſelon, and aCting as viſible owner, ſhall be eſtimated 
| At; and an act of bankruptcy. 1 Bur. 467 to 

435. | | 

if a ſheriff takes goods of a bankrupt in execution, 
after the act of bankruptcy committed, and before the 
commiſſion iſſued, and ſells them after the commiſſion 
and aflignment, trover wi'l lie againſt him, 1 Plack. 65. 


g 


Payment of bills to ſupport the credit of a declining 
trader, without notice of any act of bankruptcy, wat 
fraudulent. 1 Black. 193. | 

'The court will not take notice of a commiſſion of 
bankrupt in a coyateral way, fo as to ſtay proceedings 
againit a ſheriff on aCtion for a wilful falſe return 3; pend- 
ing which aCtion he pays over monies (levied by executi- 
on, and kept in his hands above a year), to afſignees under 
a commithon ſued out, /ince the aCtion was brought againſt 
him on an account of bankruptcy previous to the execu- 
tion. 1 Black. 205. PLL | 

Aſlignment of all, except a trifle of a man's ſtock in 
trade, in favour of particular creditors juſt before the 
act of bankruptcy committed, is fraudulent and void. I 


Black, 302. 


A bankrupt executor, pleading a falſe plea; after the_ 


commiſſion iffued. in a fuit by a creditor of his teſtator, is 
liable to execution for the colts. 1 Black. goo, 

A trader may lawfully aflign part of his ftock in favour 
of a particular cre4itor, on the ſame day on which: he 
aſterwards commits an act of bankruptcy. 1 Black. 441. 

Preference of one creditor by a bankrupt, in ſending 


him, without his knowledge, a bill by the poſt, is frau- 


dulent and void. Tr Black. 660. 

WSarbers of London, incorporated with the ſurgeons 
of London, by 32 Hen. 8. c. 42. ſeparated by 18 Geo. 2. 
c. 15. Which latter ſtatute only diffeives the: union, but 
does not repeal the 4th and 5th ſections of the former, 
4 Bur, 2133. | 

Lark vf Dak, On importation to pay 1 4. per pound : 
when under 10/ per load of hatch, forty-five hundred 
weight in Londen; or in the rind, 2/1. 1oss per load, 
thirty yards, three rinds.thick, with two ſkirts and a co- 
ver ; none to be imported under 20/..; a regiſter to be 
kept of prices, &c. 12 Gezs 3. c. 50. continued by 17 
Geo. J. Cl 44 | | 

It terized and condemned in Scetland, the penalty. may 
be recovered in the Exchequer there ; the duty of 14d. per 
pound to be applied to the old ſublidy. 13: Geo. 3. c. 745 

Loarrifter. A barriſter cannot be admitted an attorney. 
Doug. 109. Et | 

A mandamus will not lie to compel the admiſſion to 
the degree of barrifterz the only remedy, in caſe of an 


arbitrary refuſal by the Inn of Court to which the party 
belongs, is by appeal to the twelve Judges. Dovg. 339 


0.343» | | 
Middleſex is the proper venue where he is plaintiff, x 
Black. 19. I ky 
_ Baron and Feme. A wiſe ill uſed by her huſband ſhall 
not be delivered to him, but protected againſt any inſult 
from him. 4 Byr. 1991. | - 


A voluntary penſion from the crown during pleaſure, | 


ſhall not excuſe the huſband from being liable to be ſued 
by her creditors, by whom the was ſupplied with neceſ- 
ſaries. 4 Bur. 2177s» | rb 
Baſtardy, When an order of baftardy is quaſhed, the 
defendant muſt appear perionally, and enter into a recog- 
nizance to abide the order of feffions. 1 Black, 198 
- Bath, city of, for the more eaſy recovery of ſmall 
debts there. 6 Geo. 3. c, 16. | 
The King may licence a play-houſe there, 8 Geo. 3, 
C. 10, | 
'The governors of the hoſpital there incorporated, their 
yearly income not to exceed 560/, devifes good, though 
not conformable to the ſtatute of mortmain, but not to 
exceed the ſum allowed by 12 Geo. 3. c. 31. 19 Geo. 3- 
CoA Te | 
2 cdford Level, Shs flat, 12 Geo. 3, 6 6 12.60: 
C. 24, 4.5, 49» I5 Geo. 3. c.12. 19 Geo. 3. C 24, 54: 
Nees War. See (War Chandiris, ET TM 
Bethnal Green, To enable the inhabitants of Sr. 
Matthew's 
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Mathew's pariſh to pay the debts contrated for their 
work- houſe and poor; and for their further relief, 1 

Geo, Je» C53 | 

| Bil of Ecceptions, proceedings thereon. 1Black.556 

Bill of exceptions is in nature of a writ of error, and 
cannot be determined in the court out of which the re- 
cord iſſues. 1 Black. 679. ; 

Bills of Erchange end PronmForn Botes, Promſlory 
or other notes, bills of exchange or draughts, or under- 
takings in writing, negotiable or translerable, for les 
than 205. void; and the penalty-on the utterer, not more 
than 201. nor leſs than 5/. '15 Geo, 3. c<. 51. If for 
more 'than 20s. and for leſs than 51. after the 1ſt of 
Fanuary, 1778, to ſpecify the name to whom payable, 
with the place of abode, and Cate when given and 
ning and indorſement, to be atteſted by one witnels, 
or elſe void ; and not to be negotiated on penalty as 1n 
the former aCt: both acts continued for hve years. Sc, 17 
Geo. Js C30. 

Forging the acceptance of a bill of exchange, or num- 
ber, or principal ſum, in any accountable receipt for 
note, bill, or other ſecurity for money, or warrant, or 
order for payment of money, to defraud any corporation, 
or uttering ſuch, felony, without benefit of clergy. 18 
6-43... | | 

For the itamp-duties on bills of exchange and promit- 
ſory notes. ' See Stamps. : 

It a bill of exchange is not. accepted, an aCion will 
immediately lie againlt the drawer, belore the time when 
it is made payable, © Deng. 55. 

'Nothing but an expreſs declaration by the holder, will 
diſcharge the acceptor. Dong. 235, t0 238. 

A bill of exchange given for money won at play, 1s 


void, ever; in the hands of an indorſee, for valuable con- 


ſideration without notice. Derg. 235, 014, 713 to 716. 

An agreement to accept, may amount to an accept- 
ance; and ſuch agreement may be fo expreſled as to put 
an indorſee in a better fituation than the drawer. Doug. 
250. | 

If there is a virtual acceptance in conſideration, that 
e500 ſhall »2 conſigned to the acceptor to anſwer the bill, 
rozether with a policy on them; the holder of the 
bi!!, by tzking to the goods and felling them himſelf, dif- 
chirpges the acceptor. Douo, 234. to 287. 

A bill of exchange given upon an uſurious contract, 1s 
void in the hands of an indorſce, though for a valuable 
coniderntion, and without notice of the uſury. Doug. 
71310. 71D. 

An indorſement written on a bank note or check, in 
the form of a bill of exchange or promiliory note, will 
bind the indorfer for any ſum and time of payment, 
which the perion to whom he entruſts the note ſo indorled 
{l;all infert in it. Deuz. 499 to 498. | 

Vhat thail be reaſonable notice to the indorſer of non- 
payment by the acceptor ot a. bill of exchange, or drawer 
of a promiſſory note, is for the deciſion of. the jury. 
{);us, 497. | : | 

A. bill of exchange with a blank indorſement, .being 
ſtolen and negotiated, an innocent indorſee, for valuable 
conſideration, ſhall recover it agalnit the drawer. Doug. 
G11. (0 G14. FE 3: 

$0 the innocent holder of a forged bill of exchange, 
for which he has given valuable conſideration, ſhali re- 
cover againſt the acceptor who accepted it, knowing of 
the forgery. Doug, 613. 


A bill of exchange being drawn by 4. on B. payable 


to C. or order, and indorſed by C. in thefe words, © T he 
« within mutt be credited to D. value in account?” and 
ND. being indebred to B, and the bill ſent to B. and ac- 
cepted by him ; and he having given D. notice that he 
had received it, and placed it to D's account ; this is 
fuch a ſpecial indorſement as reſtrains the negotiability 
of the bill. Doug, 615 to 618. 

A bil payable to 4. or order, and indorſed perſonally 
to Þ. may be afterwards indorſed by B, to another man. 
1 Black. 295; 

VWhere an indorſement is in blank, you may over- 
write what you pleaſe. 1 Black. 297. 

Drawee of a forged bil!, who accepts and pays, or pays 


| 2 note of hand, 1 Back, 445. 


it only, cannot recover back again{t the payee, 


Ir 
; | 390. 
Defendant may ſet up an illegal confideration to «5; 1 


avoid 


Bil:s payable to bearer are negotiable, like other bill; 
of exchange, and the holder may maintain kis aQion 
againſt the drawer. 1 Black. 485. 

Action cannot be brought againſt the drawer of 
bill of exchange, till notice of a refuſal, intolvency, cr 
abſconding of the drawer. 2 Black. 747. 

Bill of exchange not good, fo as to be declared upon ag 
ſuch, when drawn payable out of a ſpecial, ſuture, and 
uncertain fund. 2 Black. 782. 

Bill drawn on a factor, payable out of the produce gf 
goods in his bands, after diſcharging prior acceptances, 
and accepted by him generally, is chargeable on bim, 
notwithſ[tanding any balance then due to him, in a run- 
ning account with his principal, 2 Black. 1072, 

The holder of a bill of exchange may ſue a ſubſequent 
1Indorſer, though he has (ineffeCtually) taken in execution, 
and afterwards let at liberty the body of the pricr in- 
dorfer. 2 Black. 1225. 

Bill forged but not diſcorercd to 52 fo, was accepted 
and paid by the drawer to the indorſee, who had paid a 
full and valuable conſideration for it, and atted inocent. 
ly and bona fide, without the leatt privity or ſuſvicion of 
the ſorgery : the drawee cannot recover the money back 
from the indorſer, in an afticn for money had and re. 
ceived for his uſe, For even ſuppoting no negligencein the 
plain'iff, yet there is no realon to throw otr the loſs 
from one innocent man upon anocuce inaocent man, 2 
Bur. 1354-:to- 1.357: | 

'A merchant gave a caſh note nyon kis banker to Biike 
neil, worded thus, & Pay to ſhip Zortune, or bearer, ſuch 
a ſum ;? Drickvet loicit, Grant received it in payment 
in the courſe of trade, fairly, bona fide, and for a valu- 
able conſideration. Payment being refuied, Gran brought 
his action agaiult the drawer (tre merthant,) and infert- 
ed two counts 3 one upon ai inlans vii os exchange 
the other an murbitazus ufſumpſit, for moticy had and re- 
ceived for his uſe : this bill or note 15 negotiable, 4 Whe- 
ther a bill or note be negotiable cr net,” is a queſtion 
of law and not of fact, to be leſt to a jury ; this loſs 
ought to lall upon Bicknell, who loft the nute, not upon 
Grant, who came fairly by it; the (bearer proving that 
he came fairly by fuch a bill or note), may maintain his 
aclion-againft the drawer, in the bearer's name, as bearer. 
3 Bur. 1516 101539. 

IPhite, a merchant in {ſrdand, drew upon the plaintiTs, 
(Pillans and Reſe) merchants in Holland, for 8.00. pay- 
able to Ciiford ; they. paid the money to CiiJ7rd, and. 
then wrote to the deſendants (Yan /Z*crop and Hliphins) 
merchants in Londn, to know © whether they would 
accept ſuch bills, as they ſhould in about a month's time 
draw upon them for 8co/1. upon the credit of [Potc.” 
'The defendants wrote back, ** That they would honour 
their bill drawn on account of 77hite.” 'Fhe plaintiffs ac- 
cordingly drew upon the defendants; but, in the interim, 
IF/hite failed. The defendants gave notice of this to the 
plaintiſts, and forbad the plaintiffs to draw upon them ; 
but the plaiotifſs did nevertheleſs draw upon them, and 
the defendants refuſed their bills; the plaintiffs brought 
their aCtion againit the defendants ; the jury ſound tor 
the defendants ; the court fet afide their verdict. 3 £urs 
1603 to 1675, | 

A conditional acceptance of a bill of excharge is good, 
and fo is a parole acceptance. 2 1/7. 9. | 

A creditor accepts a note or draft of his debtor, upon 
a third perſon, to be paid a ſum of money for value re- 
ccived ; if he holds it an unreaſonable time before he 
demands the money, and the perſon upon whom it 18 
drawn becomes inſolvent, it is the creditors loſs, though 
this draft be neither a bill of exchange, nor negotiable. 
2 Wilſ. 353 _ | 

An action upon a bill of exchange lies for the drawer 
againſt the drawee, after he has accepted it. 1 ls. 185+ 

What ſhall be deemed a negotiable note within the 
Stat. 3. 4. Ann. c. 9. 1 17. 262, | 

A note drawn by 4. payable to B. or order, for value 
received, B. paysit away to C. afterwards L, takes it up, 

| an 


B R 1 

and pays C. the value; afterwards B. pays it to C. a 
ſecond time, then B. fails and brings an aQtion againſt 
the drawer, and the Jury find for the defendant, becauſe 
the note was once taken up and paid z but the court 
granted a new trials 1 Hf. 46: 

If the drawer of a note ſued by the indorſee, andthe 
bail for the drawer pay the debt and coſts, this abfolutely| 
diſcharges the indorſer, as much as if the drawer himſelf 
had paid off the note. 1 Yilſ. 46. 7 

he. indorſee. muſt endeavour” to-receive the money 
of the drawer before he can reſort to the indorſer. 7/l/. 
47- | = 
67 the indorſee receives part of the money upon a 
note of the drawer, the indorlſer is diſcharged. 1 /1/. 48, 

In an ation by the indorſer of a bill of exchange a- 
gainſt the drawer ; although the 1ndorſer paid off part 
. of the money to the indorſee, yet he may recovec the} 
whole ſum in the bill againſt the drawer. 2 7//f, 262, 

Birmingham. For building two chapels there, with 


, 


) 


| burying places thereto, 12 Geo. 3. c. 64. For widening | ton, then firſt Lord of the 


the ſtreets there, 9g Geo. 3. c. 83. 13 Geo. 3. c. 36. For 
providing a proper work-houſe there. 23 Geo. 3. c. 54, 

Black Act. Horſes are cattle within this at. 2 
Black. 721. | | | 

Offences againſt it may be proſecuted in any county 
at the proſecutor's option. 2 Bl/ack. 733: | 
In aCtion againſt the hundred for firing barns, &c.| 
under this aft, the offence need not he laid to be done 
unlawfully, willfully, or maliciouſly. The ſtatute with 
 reſpe@ to this offence not having expreſſed any of thoſe 
adjuns. 2 Black. 842. 

Bond, conditioned, that whereas an unmarried wo- 
man and a man had agreed to live together ; - he had 
' therefore agreed-to find her meat, drink, waſhing, .and 
lodging, &c. and to leave her an _— if he quit- 
ted her, or ſhe out-lived him ; and if they had any child, 
he to provide for it : but if ſhe ſhould leave him or go to 
another man, then he ſhould not be obliged to provide 
for her any longer, or to leave her an annuity, is illegal 
and void. 4 Bur. 1568, 1569. | 

Bond for a cohabitation with a woman ſeduced by the 
obligor, and for a maintenance after his death, is void in 
law. 1 Black. 517. 


Bone and Thread Lace. All dealers to pay the| 


makers in money only, and not with goods, or by way 
of truck. Makers may recover money due to them be- 
fore. Juſtices of Peace, with appeal to the quarter-ſeſ- 
ſions, 19 Geo. 3. 49. | 

Books. ACt 12 Geo. 2.c. 36. continued 7 Geo. 3. c. 35. 
| Seft. 4. 14 Geo. 4.c. 86. f. 9g, 22 Geo, 3c. 1. 


For enabling the two Univerſities in England, the four | 


in Scotland, and the ſeveral colleges of Eton, We/lminſler, 
and Winchefter, to hold in perpetuity their copy-right in 
| books, given or bequeathed to the ſaid univeriities and 
colleges for the advancement of uſeful learning, and 
other purpoſes of education, &c. 15 Geo. 3. c. 53 

Bofton, Lincolnſhire. See Paving, Pildts. 

\ Brandy, and other ſpirits, imported in ſhips under 
one hundred tons, forfeited, 5 Geo. 3. c. 43. ſed. 27. 
And ſee ſtat. 6 Geo. 3. c. 46, 47. 8 Geo. 3. c. 25. 13 
IJ Geo. KO Co 56. I7 Geo. Zo oCo $2, I9 Geo, Z. Co 25. 
20 Ges. 3. 35+ | 

\ Bread, Standard wheaten to weigh three fourths of 
_ the wheat, whereof made, and to be marked, 8. 7. 
The peck loaf to weigh 17/5. 6 oz. avoirdupois, and leſ-! 
fer loaves in proportion ; ſeven ſtandard loaves equal to 
_ Eight wheaten, and ſix houſhold, EF. 13 Geo. 3. c. 62. 
-  Brecknock, ales. See Paving. 

Brewers, common, who brew to ſell or tap out, pub- 
lickly or privately, to be allowed per gallon, 15. 4d. 
&c.. 20 Geo. 3. c 35: | | 

Bribery. Action for corrupt bribery will lie, though 
the perſon bribed does not vote according to the bribe. 
21 Black. 3114. | | 
 _ Bribery by {an is but colour, and is really bribery by 
gift. 21 Black. 317. 

Informations for bribery at Common Law, ſhould be 
Vap. II. N* 141. | 


ws Mo 4 
cautiouſly granted fince the additional penalties by ffa* 
tute. .1 Black. 380. | 

Bribery at parliamentary eleCtions,, ſtill puniſhable at 
Common Law. 1 Black. 383. | 

ACtion on the ſtatute of bribery need not ſtate all the 
parties for whom the bribe was given, nor need it be 
proved that thoſe parties were candidates; nor need the 
voters right of voting be proved. 1 Black 523: 

On the ſtatute of bribery, making an affidavit is a ſuf- 
ficient diſcovery to indemnify the diſcoverer. -——Bot a 
conviction muſt-follow ; and it will be good, though the 
witneſs himſelf be convitted of bribery between the difco- 
very and conviction.———A naked verdi& only without 
a judgement, is not a ſufficient convition. 1 Black. 
665 and 666, . 

Otfcring money to 'a privy counſellor to procure the 
reverſion of an office, in the gift of the crown, is a miſ- 
demeanour at Common Law, and puniſhable by infor- 
mation. This was an offer of 50007. to the duke of Graf= 
| reaſury, to procure' the re- 
verſion of the office of clerk of the ſupreme Court of the 
iſland of Famaica: which office is granted under the 
Great Seal ; and conſequently muſt be governed by the 


| laws of England; and was not in the duke's particular 


department. The attempt to induce him to adviſe the 


never carried into execution. 4 Bur. 2499, 2500. _ 
Bribery at eleQtions to parliament : the offender dif- 


been before that time himſelf convicted, ſhall be indem- 
nified and diſcharged of all penalties and diſabilities. '2 
G. 2. c 24. ſ. $. 4 Bur. 2286. i 


3- co 49. 17 Geo, 3. C 42. | 
 Brightelmſton. See Paving. 

Briſtol. For making paſſages in the pariſh of Sr, 

Stephen, and for inlarging the burying ground there. 14 
e0. Z+c: 55. To remove the danger of fire among the 

ſhips in that port, and to enlarge the docks and regulate 


there. 18 Geo, 3. c. 8. 

Buckingham. S$ee Churches. 

Bugles. The five years by 5 Geo. 3. c. 30. enlarged 
to ten years, as to bugles imported before the firſt of 
May 1776, and warehouſes, 16 Geo. 3. c. 48. | 

Buildings, for the farther and better regulation thereof, 
and party walls; and for the more effeual prevent- 
ng miſchiefs by fire within the cities of London and 
Weſtminſter, &c, &c. 14 Geo. 3. c. 58. | 

Bure River. See Kivers. | 

- Burton upon Trent. See Paving. 

By - Law. That a butcher in London, ſhall be free of 
the butcher's company, good. 1 Black, 29. 

By-law, in reſtraint of trade is not good, without ſetting 
forth a particular cuſtom to ſupport it. Bur. 16, 17. 

A by-law to confine ſuch as have a right to the general 
freedom of the city of London to take it vp in ſome 
one particular company, is a reſtraint of trade. 7b:4. 

Of a company, * to ele& vpon their livery, ſuch and 
ſo many of their members as ſhould ſeem moſt meet and 
convenient to them, on pain to forfeit 25 /. on refuſal to 
accept, or to pay the admiſſion ſee,” is a good by-law. 
I Bur. 239, 240. | 
a 2, - laws ought to have a reaſonable conftruCtion. 
..-: 

A by-law returned to have been made by the body at 
large, may be good, where the power is given to a ſelect 
number. 1 Bur. 13t. | | 

A by-law to prevent being made free, until called at 
three ſeveral meetings of the mayor, &c. and approved of 
by them, or a majority of. them, was holden to be a rea- 
ſonable regulation of trade. 1 Bur, 13r. 

A by-law made to give power of a motion, for juſt 
cauſe, would be good, though the corporation who made 
it had no power of a motion given them expreſly by char- 
ter, or by preſcription. & Bur. 539. 

I 


0 F C YN L- 


| 


King, under the influence of a bribe, is criminal, though 


covering another ſo as to' be convicted, and. not having 


Bricks and Tiles, for continuing and amending fe- 
veral aQs for preventing abuſes in making them. 10 Geo. 


the quays, &c. 16 Geo, 3. c. 32. For licencing a theatre 
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17uthew's pariſh to pay the debts contrated tor their 
work: houſe and Poor's and for their further relief. 123 
Geo. Je Co 53% | 

Dit of E:cception?, proceeding os thereon. 1Black.556. 

Bill of exceptions is in nature of a writ of error, and 
cannot be determined in the couit out of which the re- 
cord iſſues, 1 Black. 679. | 

Bills of. Excrhange ond Pronforn Potes. Promſlory 
or other notes, bills of exchange or dravghts, or under- 
takings 1n writing, negot! iable or translerable, for leſs 
tlian 205. void; and the penalty on the utterer, not more 
than 207, nor leſs than 5/. 15 Geo. 3. c. 51. If for 
more than 20s. and for leſs than 51. after the 1ſt of 
January, 1778, to: PERF the name to whom payable, 
with the nlace of abode, and Gate when given; and 
Goyning and indoriement, to be attefitcd by one witneſs, 
or elſe vo.d; and not to be negotiated on penalty as 1n 

ke former aCt: both acts continued for five years. Sc, 37 
Ges, Jo Co JO». 

Forging z the acceptance of a vill of exchange, or num- 
ber, or principal ſum, in any accountable receipt for 
note, bill, or other ſecurity for money, or warrant, or 
order for payment of money, to defraud any corporation, 


or uttering ſuch, felony, without henelit ot CICIZY» 18 
Geo. 2. 7. 7 

For the ſtamp-duties 7s bills of exchange and promil- 
ſory notes; "Ree Srtan? 


It a bill of ation is not accepted, an aQion will 
mmecatety lie aig the drawer, belore the time when 
FT: 5 Mas ' Pays! & 6 Dots. 22 
1 0thing. but an expreſs dec -Taration by the holder, will 

Cnarge the acceptor. Divg.? 35» tO 2.39, 

A bill of exchange given for money won at play, is 
void, ever in the hands of an indorſee, for valuavle con- 
{: eration WItROY 4 ay oF WU ice. Derg. 2 2.333 O14, 38 ko 710. 

An, agreement to accept, - may. amount-. to an accept- 

ance, and [uct agreement. may be {o exprefled: as to put 
an indorfee lu a better fituation than the drawer. Doug. 


v4 
nYwYHh 


2.50. 

It there 15.4 virtual acceptance in conhideration, that 
e50:!s tall v2 confined to. the acceptor to anſwer the bill, 
tozZether with. a poley on the em ; the hoider of the 
tcking to the goods and felling tem himſelf, 6;f- 
the accoptor, "Dov. 294+ 10 287, 

At 111} of exchange given upon an uſucious contract, 1s 
void-in.the binds-of an indorſce, though for a valuuble 
confiderttion, and without: notice of the ulury. Doug, 


Atmel 
q 5.53.40 {[*) 


An intiorſement written on a bank note or check, un 
tne form of a bill of exchange or promilioty note, will 
bird the indorſer for _ any ſum and time of payment, 
wich the perion to whom he entruſts the note fo indorled 
tall infertin it. Dear. 495 to 498. 

WR ' 22 hail be reaſonable notice to the indorſer of non- 
payment by the acceptor of a bill of exchange, or drawer 
of a promifhry note, 1s for the deciſion of the jury. 


of exchange with a blank indorſement, being 
file and negotiated, an innocent indorſee, for valuable 
Rare n, ſhall recover i it agalnit the drawer. Doug. 
611. (0 612. | 

' So the innocent holder of a forged bill of exchange, 
for which he has given valuable conſideration, ſhall re- 
cover againſt the acceptor. who accepted it, kiowing of 
the Ofgery. Doug. 613. 

Ab; 
to C. or We Fo and indorſed by C. in theſe words, © Þ he 
66 within rautt be credited to D. value in account ;?' and 
NN. being indebred to B, and the bill ſent to B. and ac- 
cepted by him ; ; and he having given 2. notice that he 
h: :d received it, and placed it to. D's account ; this 1s 

uch a ſpecial indorſement. as reftrains the negotiability 

of the bill. Doug, 615 to 619. 

A bl payable to £. or order, and indorſed perſonally 
to . may be afterwards indorſed by B. to another man, 
I Black, 295 

VWhere an | indorfement. 3 IS IN blank, you may over- 
write what you pleaſe. 1 Black. 297. 

Drawee of a forged bill, who accepts and pays, or pays 


, _. % 4 . I os Fa b L&. 
1TH the ccuiſe Oi at Ta! Ti o 


ought to lall vpon Biibaelf Wi 


| of exchange being drawn by A. on B. payable 


8 Th OY 


it only, cannot recover back again the payee, 4,4 

Defendant may ſet up an Ylegal conſideration to a, o;4 
1 note of hand, 1 Black, 44.5. | 

Bil's payable to bearer are negotiable, f ke other bills 
of exchange, and the holder may maintain his 
againſt the drawer. 1 Black. 485. 

Action cannot be brought againſt the drawer of 7 
bill of exchange, till notice of a re{ufa}, 
abſconding of the drawer. 2 Blick. 747» 

Bill of exchange not good, fo as to be declared upen ag 
ſuch, when dravn payable out of a ſpecial, ſuture, and 
uncertain fund. 2 Black. 782. 

Bill drawn on a factor, payable out of the produce of 
goods 1! his bands, aſter dilcharging prior acceMances, 
and accepted vy him generally, is chargeable on him, 
notwithſtandi: ng any balance then due to him, in a rvy- 
ning account with his principal. 2 Black. 1072, 

The holder of a bill of exchange may ſue a iublecuent 
indorſer, though he has (incffectually) taken in execution, 
and afterwards wh at J1Herty the body ot the P: 10r lie 
dorſer,- ' 2: Back. 127 

B:ll forged but not difcot ;ercd to hs fo, w33 accepted 
and paid by the drawer to the in orice, who had paid ; 
full and valuakle confideration fo and acted innocent. 
ly and. bona fide, without the loatt 
the ſorgery: the drawee cannot recover the Money Back 
from the. indorſer, in an aQticn for | 
ceived for his uſe, 
plaign'ilft, yet ther 
from onc innocent 
Eur, 1354 to 1357 BEE 

A merchant gave a caſh note nyon kis banker to Pike 
nei, worded thus, « Pay to ſhip fortune, or bearer, ſuch 
{a far + ; Bick; ei IGIL 1 it, G1 arit i receive Q it IN Payi (ence 
gand jiilz, and for a- valus 
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5 two counts z one upon 2 1nanu yi os exchanges 
tne other an murbitacus «/] pit, lor mou) bad and re- 
cerved for his ufe : this bill or note-15 negotiable, 4 Whee 


ther a bil of nate be negottable cr Log 15-2 


Queſtion 
of Jaw and not of. fact, to be 


ieit a JUry-; tis lots 
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Grant, who came fairly by it ; the (Learer proving that 

he came fairly by fach a bill or note), may maintain his 

ation Saint the drawer, in the bearers vane; as bearct. 
3 Bur, 1516 tO 1539. 

plaintiTs 


* 
$. 
LaiC 


I7hite, a mer chin ut in Treland, drew unon the "K 
( Pillans and Refe) raerchants in Hilland, for 5. 00. pay- 
able to Ciyord ; they paid the money to Cliinerd ) and 
then wrote to the deſendants (Van Ic op and Fl:$kinz) 
merchants in £Loudn, to know © whetier they would 
accept ſuch bills, as they ſhould in avout a_montly $ time 
draw. vpon them for 8c0/, upon tie credit of [Fizzc.” 
The defendants wrote back, + Fhat they would honour 
their bill diawn on account of /7hie.” "Fhe plaintiffs ac- 
cordingly drew upon the defendants; but, in the jaterim, 
I/hite failed. The defendants gave notice of this to the 
plaintiffs, and forbad the plaintifts to:draw upon them ; 
but the plaiatiſſs did neverthe]eis draw upon them, - and 
the defendants rcfuſed their bills; the PlaintifFs brougit 
their ation againit the defendants; the jury found” tor 
the defendants ; the court fer aſide their verdict. 3 Pats 
1603 to 167 7 J» 

A conditional acceptance of a bilt of excharge 1s good, 
and fo is a parole acceptance. 2 /7/. 9 

A creditor accepts a note or draft ot his debtor, upon 
a third perſon, to be paid a {:m of moncy tor value re- 
ceived ; if he holds it an unreaſonable time before he. 
demands the money, and the perſon upon whor it 18 
drawn becomes inſolvent, it is the creditors loſs, though 
his draft be neither a bill of exchange, nor negotiabie. 
2 Wilſ. 253: 

An aCtion upon a bill of exchange lies for the drawer 
againſt the drawee, after he has a ecepted | it. 17s. 185s 


What ſhall be deemed a negotiable note within the 

Stat. 3. 4. Ann. c.g. 1 17:1]. 262. 
payable to B. or order, for value 
D, takes it ups 
and 


A note drawn by 7. 
received, B. paysit away to C. aſterwards 


| 
B 3 


value ; afterwards B. pays it to C. a 
ſecond time, hen . fails and brings an aCtion againſt 


' and pays C. the 


the drawer, and the Jury find for the defendant, becauſe 
the note was once taken up and paid 3 but the court 
granted a new trial. 1 JYilf. 46: | 
If the drawer of a note ſued by the indorſee, and the 
bail for the drawer pay the debt and coſts, this abfolutely| 
diſcharges the indorſer, as much as if the drawer himſelf 
had paid off the note. 1 Y/il/. 46. | 
he indorſee muſt endeavour 'torreceive the mone 
of the drawer before he can reſort to the indorſer. 7/l/. 


If the indorſee receives part of the money upon a 
note of the drawer, the indorſer is diſcharged. 1 /71/. 48. 
In an aCtion by the indorſer of a bill of exchange a- 
gainſt the drawer ; although the indorſer paid off part 
of the money to the indorſee, yet he may recover the 
whole ſum in the bill againſt the drawer. 2 7/:/f, 262, 

Birmingham. For building two chapels there, with 
burying places thereto, 12 Geo. 3. c. 64. For widening | 
_ the ſtreets there, g Geo. 3. c. 83. 13 Geo. 3. c. 36, For 

providing a proper work-houſe there. 23 Geo. 3. c. 54. 
___ Black Ag. Horſes are cattle within this aft. 2 
Black. 721. > 

Offences againſt it may be proſecuted in any county 
at the proſecutor's option. 2 Black. 133. | 

In aCtion againſt the hundred for firing barns, &c. 
under this a&t, the offence need not be laid to be done 
_ unlawfully, willfully, or maliciouſly. The ſtatute with 
reſpeCt to this offence not having expreſſed any of thoſe 
adjuns. 2 Black. 842. 

Bond, conditioned, that whereas an unmarried wo- 
man and a man had agreed to live together ; he had 
therefore agreed,to find her meat, drink, waſhing, and 
lodging, &c. and to leave her an —_— if he quit- 
ted her, or ſhe out-lived him ; and if they had any child, 
he to provide for it : but if ſhe ſhould leave him or go to 
another man, then he ſhould not be obliged to provide 


for her any longer, or to leave her an annuity, is illegal | G 


and void. 43 Bur. 1568, 1569, | 

Bond for a cohabitation with a woman ſeduced by the 
obligor, and for a maintenance after his death, is void in 
law. 1 Black. 5179, | os 

Bone and Thread Lace. All dealers to pay the 
makers in money only, and not with goods, or by way 
of truck. Makers may recover money due to them be- 
fore. Juſtices of Peace, with appeal to the quarter-ſeſ- 
ions, 19 Geo. 3. ©. 49, | | TE 

Books. ACt 12 Geo. 2.c, 36. continued 7 Geo. 3. c. 35. 
Set. 4. 14 Geo. 4. c. 86. f, 9g. 22 Geo. 3.c. 1. 

For enabling the two Univerſities in England, the four 
in Scotland, and the ſeveral colleges of Eton, We/lmin/ler, 
and Wincheſter, to hold in perpetuity their copy-right in 
books, given or bequeathed to the ſaid univeriities and 
colleges for the advancement of uſeful learning, and 
other purpoſes of education, &c. 15 Geo. 3. c. 53. 

VBofton, Lincolnſhire. See Paving, Pitdts. | 

Brandy, and other ſpirits, imported in ſhips under 
one hundred tons, forfeited, 5 Geo. 3. c. 43. ſef?. 27. 


And ſee ſtat. 6 Gez. 3. c. 46, 47- 8 Geo. 3. c. 25. 13 


IJ Geo. J. C- 56. 17 Geo. 3. «ts 52. 19 Geo. 3. C 25. 
20 Ges. 3. 35 | | | 

Bread. Standard wheaten to weigh three fourths of 
the wheat, whereof made, and to be marked, S. //. 
The peck loaf to weigh 1715. 6 oz. avoirdupors, and leſ- 

loaves in proportion ; ſeven ſtandard loaves equal to 
eight wheaten, and ſix houſhold, &c. 13 Geo. 3. c. 62. 
cknock, Hales. See Paving. 
\ Seewers common, who brew to ſell or tap out, pub- 
' Iickly or privately, to be allowed per gallon, 15. 44. 
&c. 20 Geo. 3» C 35. 

Bribery. Action for corrupt bribery will lie, though 
the perſon bribed does not vote according to the bribe. 
1 Black. 317. | | 

Bribery by loan is but colour, and is really bribery by 
gift. 1 Black. 317. 

Informations for bribery at Common Law, ſhould be 

Vol. II. N* 141. 


” 


7 | ficient diſcovery to indemnify the diſcoverer. 


| 


B Y 
cautiouſly ſrabted ſince the additional penalties by tas 
tute. 1 Black. 380. | 

Bribery at parliamentary elections, ſtill puniſhable at 
Common Law. 1 Black. 383. 

Action on the ſtatute of bribery need not ſtate all the 
parties for whom the bribe was given, nor need it be 
proved that thoſe parties were candidates; nor need the 
voters right of voting be proved. 1 Black 523: 

On the ſtatute of bribery, making an affidavit is a ſuf- 
But a 
conviction muſt.follow ; and it will be good, though the 
witneſs himſelf be convitted of bribery between the difco- 
very and conviction. A naked verdi& only without 
a judgement, is not a ſufficient conviction. 1 Black. 
665 and 666, ; : 

Otfering money to a privy counſellor to procure: the 
reverſion of an office, ia the pift of the crown, is a miſ- 
demeanour at Common Law, and puniſhable by infor- 
mation. This was an offer of 5000!/. to the duke of Gref- 
ton, then firſt Lord of the Treaſury, to procure' the re- 
verhon of the office of clerk of the ſupreme Court of the 
iſland of Famaica: which office is granted under the 
Great veal ; and conſequently muſt be governed by the 
laws of England; and was not in the duke's particular 
department. The attempt to induce him to adviſe the 
King, under the influence of a bribe, is crimina], though 
never carried into execution. 4 Bur. 2499, 2500. 

Bribery at ele&tions to parliament : the offender diſ- 
covering another ſo as to be convicted, and. not having 
been before that time himſelf convicted, ſhall be indem- 
nified and diſcharged of all penalties and diſabilities. 2 
G. 2. c. 24. ſ. $8. 4 Bur. 2286. | 

Bricks and Tiles, for continuing and amending fe- 
veral aQs for preventing abuſes in making them. 10 Geo. 
J- Co 49. 17 Geos 3. Cl 42. NE 

Brightelmſton. See Paving. Ee 

Briftol. For making paſſages in the pariſh of Sr. 
Stephen, and for inlarging the burying ground there. 14 

e0. Z+C. 55. To remove the danger of fire among the 
ſhips in that port, and to enlarge the docks and regulate 
the quays, &c. 16 Geo, 3. c. 32. For licencing a theatre 
there. 18 Geo, 3. c. 8. | 

Buckingham. $See Churches. | | 

Bugles. The five years by 5 Geo. 3. c. 30. enlarged 
to ten years, as to bugles imported before the firſt of 
May 1776, and warehouſes. 16 Geo. 3. c. 48. 

Buildings, for the farther and better regulation thereof, 


0 


ing miſchiefs by fire within the cities of London and 
IVe/ftminſter, &c, &c. 14 Geo« 3. c. 58. 

Sure River. See Rivers. 

Burton upon Trent. See Paving. 

By - Law. That a butcher in London, ſhall be 

the butcher's company, good. 1 Black. 29. 
By-law, in reſtraint of trade is not good, without ſgtting 
forth a particular cuſtom to ſupport it. Bur. 16, 17. 

A by-law to confine ſuch as have a right to the general 
freedom of the city of London to take it vp in ſome 
one particular company, is a reſtraint of trade. big. 

Of a company, © to ele& upon their livery, ſuch and 
ſo many of their members as ſhould ſeem moſt meet and 
convenient to them, on pain to forfeit 25 /. on refuſal to 
accept, or to pay the admiſſion ſee,” is a good by-law. 
I Bur. 239, 240. 

_ Proms ought to have a reaſonable conſtruction. 

A by-law returned to have been made 


free of 


by the body at 


| large, may be good, where the power is given to a ſelect 


number. 1 Bur. 13t. 

A by-law to prevent being made free, until called at 
three ſeveral meetings of the mayor, &c. and approved of 
by them, or a majority of. them, was holden to be a rea- 
ſonable regulation of trade. 1 Bur, 13t. 

A by-law made to give power of a motion, for juſt 
cauſe, would be good, though the corporation who made 
it had no power of a motion given them expreſly by char» 
ter, or by preſcription. & Bur. 539. | 

i0F_ C YH Lo 


and party walls; and for the more effeQual prevent-= _ 


C* LLICOES exported (except to Ireland, or 
to the King's dominions in America) to.pay the ſub- 
fidy of 1 5. for every 205. value, 5 Geo. 3. c. 35- 

| drawback on Perfian, China, and Eat Indra callicoes ex- 
ported to Africa, 6 Geo. J. Co 52. 
licoes exported to the iſlands of Madeira, Canary, or 
Azores, 13 Geo. 3. 74. 

Camberwell and Peckham. See Paving. 

Cambricks and French Lawns. 
amend the aCts, 18, 21 & 32 Geo. 2. relating to the im- 
porting and nearing (HAS: 7 Geo. 3. ©. 43. 

S:2.7. Not to be imported, except to London, and 
there only in Briti/h ſhips, and by hcence of the com- 
miſſioners of the cuſtoms, on penalty of forfeiture, and 
alſo of ſhip, &:. and not in leſs quantity than preſcribed 
by 32 Gz.. 2, Foreign ſhips hovering with cambricks, 
&c. forfeiture of the ſhip and goods ; and if foreign 
cambricks are found in the cuſtody of an hawker, for- 
feited, with all his pack ; home made cambricks to be 
ſtamped. | | 

$242.8, Foreign cambricks ſeized to be ſent to the King's 
warchouſes to be viewed, and after condemnation, may 
be ſold for exportation, and the produce divided between 
the crown and the oikicer ſeizing; bond by the buyer to ex- 
port, but diſcharged on certificate of their being taken by 
the enemy or lolt at ſea. 


$22. 12,18. Home made cambricks to be ſtamped before | 


cut out of the loom, on penalty of 5/7. and ofticerneglecting 
his duty, to forfeit 5 /, and ſtamping goods after out 
of the loom, _50/. and other perſons concerned in 
frauds, i00/. Goods found unſtamped, forfeited, and 
may be ſeized, and after condemnation, publickly ſold, 
and the produce divided between the crown and the of- 
ficer ſeizing ; ſeller of unſtamped goods to forfeit 200 /. 
_ and forging the ſtamp, or ſelling under a counterfeit 
ſtamp, felony, without benefit of clergy. | 
$28. 24. If doubtful where goods were manufactured, 
roof to lie on the owner or claimer. Same af, ſet. 24. 

; Carrier. A bailee is only obliged to keep the thing de- 
livered to his care, as he would keep his own: but a 
common carrier in reſpect of the premium muſt make good 
the loſs, though not in fault, or even if robbed ; but the 
reward ought to bear proportion to the riſque; he ought 
therefore to have more for carrying money or jewels, than 
for common ordinary goods ; if money or jewels are ſent 
by him, denying. or concealing that it 18 money or jewels, 
he is not anſwerable for the loſs of them. A common 
carrier may accept ſpecially : he may refuſe to contract 
In extraordinary caſes, without extraordinary terms : he 
{hall be anſwerable for no more money than he 1s told of ; 
not for what is concealed from him; for ex dolo mals 
210n oritur attio, 4 Bur. 2298, &c 

Tarts, For farther regulating them, 7 Geo. 3. c. 44+ 
11 Geo. 3. c. 28, 5, | | 

Catching Bargain. The 27th of MAZay, 1738. Sir 
Abraham TanſJen advanced 5000!. to Mr. Spencer, and 
the ſame day took a bond from him in the penalty of 
20,0001. conditioned for payment of 10,000/. to 'Fanſſen, 
at or within ſome ſhort time after the Dutcheſs of ar!- 
brough's death, in caſe Mr. Spencer ſhould ſurvive her, 
but not otherwiſe, 1 Athe gol, 

The Dutcheſs died 18th Ofober 1744, and in wat 
month of December following, on Fanſſer's delivering to 
Mr, Spencer the bond to be cancelled, he extorted a new 
one in the penalty of 20,0001. conditioned for payment 
to Janſſen of 10,000 1. with lawſulintereſt, on the 19th of 
April next, and at the ſame time executed a warrant of 
attorney to impower JO to be re-entered vp 


o 
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No draback on cal- | 


To enforce and | 


| Equity to conſider how to prevent bargains, 


| againſt him in B, R. for 20,0001. which was done gcs 


cordingly..: 1bid..  , 4 OUR 

In December 1745, Mr. Spencer paid Zanſſen 10001, 
in part, and on the 21/7 of March, 10001. more ; on 
the 19th of Fune 1746, Mr. Spencer died, but before - 
his death, made his will, and after paying of debts 
| £c, gave the reſidue of his perſonal eſtate to his ſon, 
and appointed Lord Cheterfeld, and others his ounr= 
dians, and alſo executors in truſt during his minority 
who brought a bill to be relieved againſt Fan/ſzn's des 
mand, as an unconſcionable bargain and uſurious con- 
gy: > 1 Ati, 302. , 

*he court relieved only againſt the penalty and judoe. 
ment, by direQting Sr p & a Fanſſon to. deliver __ .-f 
bond to be cancelled, and to acknowledge fatisfaQtion on 
the judgement, upon being paid by the executors what 
ſhould be due at Wy but would not give him coſts, as 
there was probabilts cauſa litigandi, and Fanſ/ſmn's c 

from being a arent ry tans 1bid, Joi | Ye = 
| Nothing 1s legally uſurious, but what is prohibited by 
the ſtatutes, and to make a contract ſo, it muſt be within 
the expreſs words, or an evaſion or ſhift to keep out of 
them. 1 Ath. 340. RN. 

If a bargain was really for an annuity, though bought 
at ever fo under a price, it is no uſury ; if on the foot of 
| borrowing and lending money, otherwiſe. big. 

Where there is a borrowing of money, and a commn- 
nication for intereſt, a device to have more than the le. 
gal rate of intereſt, is within the ſtatute of uſury. 1tid. 

The rule that governs the court in bottomree bonds, 
is the riſque of the principal, but may be ſo contrived 
as to be conſtrued an evaſion of the ſtatute, as well as 
any other contract. 1 At. 341, 


4 


\_ The court not being under a neceſſity of doing it in 
Fanſſer's caſe, would not determine whether a perſon ad- 
vancing money to an heir or expectant, ſhould have an 
extraordinary premium for an extraordinary riſque, becauſe 
it might be made an ill uſe of out of the court. 1 4tt. 
342. ; | Me TIER So 
— Though the court might have relieved upon an origi- 
nal contract, yet they will not relieve againſt the .con- 
firmation of it, if fairly obtained, 1 th. 344. 

The contingency here, a wager, whether Mr. Spencer 
or the Dutcheſs of ar/bourough died firſt. 1 Ath. 345+ 

Where a bond is loſt, no aQtion can be maintained, 
becauſe not pleaded with a prefert hic in curia, Ibid. 

The intent of the agreement not the expreſſion, de- 
termines whether a contra&t be a loan or riſque. 1 
Ath. 340. | 


| Bottomree bonds are not uſurious, becauſe the whole 
money 1s in hazard. Jbid. He UI# 
There may be cafes where the court will interpoſe to 
prevent 1mprovident perſons from ruining themſelves, 
though no expreſs fraud appears. 181d. 4 
Agreements of this ſort muſt depend on their particn- 
lar circumſtances. 1 Ath. £46. | 25 


Poſt obits, in general, not to be countenanced in a 
court of equity. 1 Ath. 347. | | 

The idea of uſury in this country fully fixed by the 
promems for ſorbearance of money being ſettled. 1 4th, ** 
349. | ON TBE 

Bottomree bonds are not uſurious, becauſe not within 
the ſtatutes of uſury, JUbid. | 

Where the profit the leader is to have, is for the haz- 


ard, and not for the forbearance, the contract is nt 
uſurious, bid, | | | 


| 


Lord Ch. J. Lee recommended it to the courts of 
where a 
 lendes 


, % oY k.; 
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lender ruris away with double what he advariced.”” 744. | 


By the Macedmitin decree, all obligations of ſons 
(living under the' paternal juriſdiQtion} contraQted'by the 
loan of money, are deelared null without any diſtinCtion, 
except the creditor advanced it. for a cauſe that was juſt 
and reaſonable. 1 Atk. 349. | : 

Lord Ch, ]. /Yilles, being ill, ſignified his concurrence 
in the ſame opinion, by letter to Lord Chancellor. 16:4, 

This contraCt, a plain fair wager, and not within the 
ſtatutes 6f uſury,'' becauſe it is*no loan. 1 At. 350. , 
If there be a loan of money, and contingency inſerted 
which gives more than the legal intereſt, though real and 
not colourable, and a hazard, yet it is uſurious, 6:4. 

If a| caſualty goes'to the intereſt only, it is uſury ; if 
principal and intereſt both in hazard,. otherwiſe. 16:4. 

The ſound and'fundamenial reaſon for admitting bot- 
temree bargains is their being out of the ſtatute of uſury, 
1 Athi 351. HL LN EEE | 
Loans upon a real and fair contingency are no more 
uſurious'than bottomree bonds. bid. 

ContraCEts of this kind vitza temporis. Ibid. 

Fraud+ muſt be ' proved at law, but equity relieves a- 
gainſt'prefumptive frauds. 1 Ath: 352 | 
- Political arguments, as they concern the government of 
'a nation, are of great weight in the conſideration of this 
. court. Ibid, © | Tay 

Law makers in Rome thought'it neceſſary to put a pro- 
digal under the care of a curator. 1 Ak. 353. 

Brokers for po/? obit bargains, and jundim annuities, 
ought to be diſcouraged in equity. L614. 
. New agreements and new terms may confirm what was: 
at firſt a doubtful bargain. 1 4th, 354. 

Cattie, Perſons indemmnified for aCting under an or- 
der of council, relating to the diſtemper among horned 
cattle, and the powers therein continued. 10 Geo. 3. c. 

For farther preventing the ſpreading of the diſtemper, 
and the proviſions extended to Scot/and and Ireland. 10 
Geo, 3+ 45. 12 Geo. J. $I... 14 Gen. 3. 86. 

Certiorart. When a conviction .is moved by it, no 
motion can be made in arreſt of judgement, unleſs the 
defendant appears in perſon. 1 Blatk. 209. HEL DES 

_ Defendant removing an indictment by certzorar!, with- 


out good cauſe, cannot be admitted in forma pauperts. | 


1 Black: 2.30. | | ? 

Certierari cannot be taken away by any general words 
in aſtatute, but only by expreſs negative ones, 1 Black, 
: : Challenge. No peremptory challenge allowed upon a 
_ collateral iſſue. 1'Black. b © | 

Thancery.. Impowered to place ont 80,0007. more 
of the ſuitor's money, to raiſe 200 /. 'per ann. for each 
amaſter.' . 5 Geo. 3: £28, | 4 

And 20,000/. more, and to apply out of the intereft 
to the accountant general per ann'250 1. to his firſt clerk! 
.50l, to his ſecond clerk 40/. and to his fourth clerk 2ol. 
and the ſurplus-to be carried'to account, as direQted by 
:12 Geo, 2: £24. 79 Gee, Joi 1p SD 2 4 

And to place out 50,0007. more; and out of the in- 


tereſt and ſurplus intereſt by 12 Geo. 2.c. 24. 5 Geo. 3. | 


c. 28. and'9 Ges. 3. c. 19. to apply money by the Chan-- 
£ellor's .order for rebuilding the- fix- clerks - office, and 
10,900). for building the regiſter's and accountant ge- 
neral's offices, to be veſted in the accountant general, and 
-his ſucceſſors, 14 Geo. 3- £43 5 © et 
Se. 5. If any part of the 50,0001. be-wanted for the. 
ſuitors, 4t' may beordered out of the general caſh. 7b1:4. 
Part of Lincoln's [nn garden veſted in the accountant ge-| 
neral, in truſt, for 'the purpoſes in the laſt a, as to the, 
regiſter's and accountant general's: offices, free from 
taxes (except what is now paid for thoſe offices). 15, 
Geo. 3. co 22. | 3% mA 
For applying the fund by 14 Gee. 13 £. 43. for build- | 
ing the fix clerks office in Lincoln's Inn garden, "and for | 
the ſale of the old office. 15 Geo. 3. c. 56. 7 
Chancery may order the charges of this, and alſo 
3000/. (beſides the 10,c00/.) for building the regiſter's 
and accountant general's offices, according to 14 Geo. 3. c. 
43. 20 Ges 3. 33. | 


a 
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| 


the captain, maſter, or owner, and the merchant deemed 
P48 YA. O44 1 Ra Ea 
Chatham, Kenz, For veſting lands, &c, in truſtees 
for the better ſecuring the dock there, &c. 20 Geo. 3. c. 
49. See Paving. | ET 
Chatham, Earl of, An" annuity of 4ooo!. per anne 


| granted out of the aggregate fund to the heirs. of the late 


liam Pitt, to whom the title of Earl of Chatham ſhall 
deſcend, payable quarterly, tax free, and without fee, 
May charge it with a jointure of 1000 /. per ann. but not 
tobe incumbered longer than life of the party charging 
the ſame. 18 Geo, 3. c. bg. | | gs 
Clapham, Surry, For veſting ground in truſtees to 
build a pariſh church on. 14 Geo. 3, c. 12, 
Cheſter, For ereCting lighthouſes and landmarks in 
the port of. 16 Geo. 3. c. br. See Pilots. wo 
| For licenſing a theatre therein, 17 Geo. 3. c. 17. 
Churches. For rebuilding a church at Bater/ea, in 
SWF: 14 0646 0q. IEC ON 
For building a church at Buckingham, 17 Geo. 3. 
Achurch in Northamptonſhire made a pariſh” church ; 
Lilford church to be taken down, and Acharch to be, re- 
pes: 100 18 90 ET HTM een 
Churchwardens, &:. paying the poor otherwiſe than 
in lawful money, to forfeit not leſs than 10s, nor more. 


than 20s. to the poor, g Geo. 3. c. 37. 


_ Clergy. $See Felony. te | 
Clerkenwell. For building a workhouſe for St James's 


p_ and- for the telief of the poor. 15 Geo. 3.c. 23, 


ce Paving. : y ſe 
Coaches and Chairs. Hackney coaches let out con- 


trary to 9 Ann. c. 23. liable to penalty, though no biriag 


is proved. 7 Geo. 3.c. 44. /. 10. ny 
Sef2.1r. Jobb coaches, let out for more than a month, to. 

by marked by an exciſe officer under the footboard, © _ 
$28. 12. Hackney coaches plying obliged to go ten 

miles from London. - © EL 4” S47P; 


. $22. 13. Fares of hackney chairs. & 2. 
--- > Fer ons. Mo om " arr "©; "8 
For a mile and four furlongs - | = 1x 6, 

\ For every four furlongs farther = 0.6 | 
By time, the firſt hour - - 1 6. 
Every half hour after - Ei: i. 


cence. 2. "Y#467.7" 190 

Ser. 175. Fate of a hackney coach for a day.12 4.64. 

$24, 18.- Liabl2 to 'do the like work on Sunday: as on 

other days. | | ce 
$22. 19. Hackney cozch aCfts continued. 


10 Geo, 3. 6. 44. $9 LATE PESICI ER 
Commiſſioners may commit offenders immediately to 


'Bridewell, or the houſe of ' correQtion, ſora month, 
p þ '% '4 - , 


Coachmen refuſing to appear on ſummons, to forfeit 205, 


| After the third ſummons, the commiſſioners may deter- 
mine the complaint. The 0g part: of the penalties _ 
to be paid to the receiver general in ten days, on penalty 


of 101, bid. Frog 4 mie tg 
Two hundred additional hackney coaches (making the 

whole one thouſand,)) may be licenced at 5 8. per week, 

11 Geo. 3. c 34. knot) fad ao Fan ure Te ae 


| All ſquares, buildings and ſtreets, in the pariſhes of $e. od 
Mary le' Bone, St Gedrge, Hanoyer Square, St. George the 


Martyr, Queen Square, and. St. George, Bloomſbury, and. 
all burying grounds within five miles of Londen or Weſt- 
minſter, belonging to any pariſh there, in the juriſdictions 
of the commiſſioners of hackney coaches. 11 Geo. 3. 


Charter Harty. Every deed, riote, letter, we, betweett 


Seer. 16. Hackney coachmen miſbehaving, ſorfcit li- | 


"The laſt a&t, as'tojobb coaches being marked, repealed, | 
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within the meaning of the ſtatute 8, g 7. 3, c. 25, 2/| Houſe of Commons. 22 Gee. 3. c. 45. 


Black, 6. nt 
Attorney General may reply with new matter in colla- 


C O M 


C OR 


An additional duty of 20s. each on all coachzs, Ec. Iain but cottagers having right,of, earamon not excluded, 


—— 


with four wheels, (except hackney coaches and ſtage 


| nor thoſe having ſeparate ſheepmalks... 


coaches, &c.) with four wheels, to pay 5 /. por anne: Do} Seat.120. May enjoy:ſhares. ſaparately, on the tecms fn 


much of 20 Geo. 2+ c+ 10. as relates to perſons keeping. 


more than five carriages, repealed. 16 Geo. 3. 6 34 | 
Four wheel carriages, carrying only four perſons for 


hire, by the ſtage, to pay not only 5s. per ann. fora] 


licence, but alſo one halfpenny per mile ſuch carriage | 
travels, and a licence for each carriage. 20 Geo. 3. c. 51. 
ect, 2: | | 
fe Innkeepers, &e. furniſhing carriages, dilligences, &c. 
to fix their names and places of abode thereon, on pe- 
nalty of 5/. Same at, ſed. 7, 8. 


Coals, A 31 Geo. 2. c. 15. as to culm exported | 


to Liſbon, continued to the 25th of March, 1793, &e. 
The duty increaſed to Ls. 64. per chaldron. 13 Geo. 3. 
C. 70. | | 
Keels, boats, waggons, &c. carrying coals at New- 
co/ile, &c. to'be meaſured according to-b & 7 I. 3+ c: 
10. and 11 Geo. 2.c-.15- The coal buſhel to be round, 


| with an even bottom nineteen inches and a half from 
outſide to outſide, to contain one #Finchefler buſhel and | 


one quart of water, according. to: 13 /. 3, c. 5. allow- 
ing thirty-ſix buſhels heaped to a chaldron ; and twenty 


hundred, at ene hundred and twelve pounds avoirdu- | 


poize per hundred, to the ton. 15 Geo. 3. (27. 
Cochineal and Jndigo, Free importation continued, 

7 Geo. 3. c- 36. 14 Geo. 3. c. $6. ſett. 8, 22 Geo. Je 13. 
Coffee, tea and chocolate, For regulating the impor- 

tation duty, &c. 5 (ev. 3. ce. 43. 45, © Geo. Z« G13. 7 


Geo, 3. ©. 56. B Geo. 3.c. 25. 12 Geo, 3. C 7, 46, 


Go.. 13 Gen. 3- c. 44, 14. Geoe J« c.. 80. 7 Geo 3» Co 
29. 20 Geo. 3: c. 35, 58». | 

Coin, Silver coin not ſtandard in+ weight and fineneſs, 
not to be imported into Great Britain or 1reland ;, and if 
above five pounds found aboard any ſhip, &c.. or upon 


any perſon coming from the water fide ; and on ſearch, | 


according to 14 Car. 2. c. 11. if ſtandard, to be reſtored, 
but if not, forfeited, and to be ſeized and melted down, 
14 Geo. 3..c. 42+ 

Se. 2. No tender of more than 25/1. in filver good, 


but according to weight at 55. 2d. per ounce, — Conti- 
_nued to May 1ſt, 1783. By 18 Geo. 3. c. 45. 


Forging the impreſſion of money on an irregular piece 


of metal, without finiſhing it, ſo as to make it current, is 
| an incomplete crime, and not high treaſon.. 2 Black. 682. 


A mould is an inſtrument on which is made and im- 
preſſed the fimilitude and ſtamp of the current coin, 


Black. 822. | | 

Upon an information of ſeizure of Bri4z/h and foreign 
coins, there is no occaſion for a writ of appraiſement, 
or a ſecond proclamation ; and judgment may be for the 
coins themſelves. Park. 57. 


___ Collateral Jſſues, In collateral iſſues, the trial is al- 


ways zn/tanter ; and cannot be put off, unleſs the defen- 
dant makes oath of the truth of his plea. 1 Black. 4. 
No peremptory challenges allowed'in ſuch iſſues. 1 


teral iſſues, though no evidence given for the priſoner. 
1 Black. 6. b | 

Commiſſion,”There muſt be commiſſion and inquifition' 
tointitle the King to choſes in action belonging to an alien' 
enemy; and a peace before inquiſition diſcharges the 
cauſe of forfeiture. Park. 267. 

Common. If a common be abſolutely ſtinted in point 
of number, one commoner may. diſtrain the ſupernume- 
rary cattle of. another ; but not if an admeafurement. is 
neceflary, as where a ſtint has a relation to the com- 
moner's land; 1. Black. 673. | 

Common Fields. Three fourths in-number and value 
of occupiers of common fields, with the owners, rector, 
impropriator, and tithe owner, 'on notice, may meet 
and make rules for cultivation,, &c. to-continue fix years, 
13 Geo. 3. c. 81. ſet. I, 2. 


ſb | ug 
Sect. 3z 4+ Majority to chooſe field reeve to ſuper- 


" intend fencing, cultivation, &c, and expences to-be paid 


in proportion to the value of land, &c. 


ef..10, Occupiers, &c. to fix Oy of opening, (6. 6, 14 Geo. 3. > 86, and 17 Geos 3» c. 44» 


' the aCt, and alter the manner of depaſturing, &&. 
; $227. 22. Huſbands, guardians, truſtees, committees 
; or known agents of feme coverts, minors, lunaticks as 
perſons beyond ſea, and tenants, an tail, . and by the cur- 
| teſy, or for life, -enabled to; fign agreements as owners 
' or occupiers. — YOU TY OIIN Op 
Set. 25, Owners ,of tithes of common fields, letti 
them for {ix years, not to take fines, and the rent to be 
| payable half yearly ;, but no agreement of occupier good 
without the conſent of the proprietor in. writing. 
Conies, Placed upon the commonable land bythe lord, 
is conſiſtent with the lord's grantz and the commoner 
cannot kill, chaſe or deſtroy them, much leſs dig the 


| burrows. I Bur. 265 to 268. 


But if the lord ſurcharges or incloſes, the commoner 
. has a proper remedy. Hbid. 

Conſpiracy, —_ ſeſhons. hath a juriſdiction to try 
; conſpiracies. IT Black. 368. 

Getting money out of a man, by conſpixing to charge 
him with a falſe faCt, is indiQtable ; whether the fa& 
charged be, or be not, criminal in itſelf. 1 Black. 370, 
| No copy of acquittal need be granted by the court to 
found an aCtion of malicious proſecution, except in caſes 
of felony. 1 Black. 385. | 
| To prove a conſpiracy, the fa& of conſpiring need not 
be proved ; but it may be collected from other circum 
ſtancs. x Black. 392. | | | 

Conftables, Every three months to deliver to the over. 
ſeers of the poor an account of their expences for the 
pariſh, to be ſettled in fourteen days, and paid, if approved 
by the pariſh, if not, to be fettled by a Juſtice, with an 
appeal to the next general or quarter ſeſſions, who may 
-give colts. 18 Geo. 3ec. 19. TIN 

See. 4, 5, 6. In corporations or liberties, not having 
four Juſtices, appeal may be to: the next general or quarter 
ſeſſions of the county. | | | | 

Contempt, An attachment granted againft a perſon 
refuſing to be examined for the.crown, upon the executi- 
on of an extent. Park. 269. | 

A bailiff is bound to make affidavit of the ſervice of 
proceſs, when required. 1 Black. 432, 

Publiſher of advertiſement as to proceedings in court, 
committed for contempt but diſcharged on ſubmiſſion, 
and. diſcloſing every thing. 2 /ez. 520. 

Contractors, For reſtraining them from ſitting in the 

Conviction. A convition by a Juſtice 'of Peace is 
void, unlels it ſet forth the evidence. Dovg. 469. 

Difference between convictions. andoorders of Juſtices. 
Doug. 112, 638. 

Every conviction may be removed-into the court of 
King's Bench: by certiorari, unlefs where the power is 
exprelly taken away by ſtatute» Doug. 531. 

A conviction by the commiſſioners of. Excife cannot be 


| removed by certiorari. Daug.. 530 to 534 


A. conviction for.uſing a gun, © being an engine for 
the deſtcuCtion of game,” without adding that the -party | 
ice it for the deſtruQtion of game, is void. Douge 

58. | | ” 

The information in a convidtion for killing game muſt 
negative all the qualifications in .22:@ 23: Car. 2. cp» 
.25. Douge:331,. 332» 
 Copper.. Afts9& x0 IV. 3. c.. 26. and 2 Ann. fe. 
TT. + 18. asto exporting imported copper,. continued. 14 
(Geo. 3. co. 86, 22 Geo. 3, c. 13. 
- The King map by proclamation prohibit the exporta- 
tion or carrying coaſtwiſe: any copper in ſheets or bars 
| ſubjeCt to forfeiture, and alſo rool. per hundred weight, 
and the like penalty, with treble the value, for afliſting 
therein, and the like by the maſter of the ſhip for taking on 
board; a moitey tothe Kipg, and the other to the officer 
ſeizing. 20 Geo. 3. Ce 59. | 


| Copyhold lands. are not liable to be feized upon an 


outlawry, becauſe it, would be prejudicial to. the lord of 
the manor. Park, 1909. Not upon an extent. 195+ | 
Cordage. AXCt 6 Geo. 3. c. 45. continued, 12 Geo. 3» 


Cor, 


C08 MO CST OS 


- Corn and Grain, A& 10 Geo. 3+ c 39. continued 17 | Engraving prints without the conſent of the proprietors 


Geo, 3. c. 44+ farther continued by 21 Geo. 3.c. 29, | ſubje&t to damages and double coſts. | Same year, | c. 57+ 
Cocnwali, Power to make leaſes, &c. of lands, &c. | The defendant to have double coſts in actions for a&. 
| parcel of or annexed ta the dutchy. 8 Geo. 3.c. 26. 16 | ing under the a relating to ſmall debts in the Tower : 
Gre. 3 6 he hamlets. 19 Geo. 3. c. 68. /. 29. | 


_ . For compleating and maintaining the pier at Mevagiſ- | The like in aQtio 
ſey in Cornwall. 15 Geo. 3. C. 62. Geo. 3. c. 63. ; 


Corporations. Any perſon intitled to freedom, apply- | The like as to paving the ſtreets of Colche/ter. 21 Gee. 
ing to the mayor, of other impowered to admit freemen, | 3. c. 30. | yr A 
and ſpecifying his claim thereto, on being refuſed, in one | Coſts treble. Perſons fued for aQirig under any. of 
month the court of King's Bench may grant a Jandamus | the following afts, if the plaintiff is nonſuit, diſcon« 
to compel admiſſion, and the mayor, &c. to pay coſt, &c, | tinue, or verdict, or judgement given for the defendant, 
Two freemen may inf] entries of admiſhons, and | to have treble coſt. | | | | . 

| take copies on penalty of 1001, 12 Geo. 3. c. 21. As to buildings within the bills of mortality. 4 Geo. 3. 
- Coſts. Oa appeals upon the aCt for regulating ap- | c. 14. /. 11. 6 Geo, 3. c« 37. /« 116 t2. Ger, 3 ©. 73. /. 
prentices, and other perſons working under contract, | 45. 14 Geo. 3. c. 8, AFOy + $00 Wa 


ns for aCting in ſuppreſſing riots. 20 


. IO0s ; 
juſtices may award coſts. 6 Geo. 3. c. 25. /. 5. As to the duties on cyder, and perry, &c. 4 Gees 2. c« 
F The like ti appeals upon the general Rec 4, aQts, but | 7. ſo 9. 6 Geo. 3. c. bn, { 22: is , ; k, | 
not more than 40's. Same year, c. 43+ /« 10. As to duties on Brittfh colonies, if ſued either-in Great 
The like as to meaſuring of coals. +4 Geo. 3. c. 23. | Britain or America. 4'Gev. J- & The fe 47. 5 Geo. 3. 
* 23 | |. 12. ſe 63. 7 Ged. 3.c. 46. {c 10. ME BI x54 


In ations for any thing done in purſuance of the a&t | As to the importation of proviſions from Americe. ' 4 
| for ſecuring Hogarth's prints, &c. if verdict for the de- | Geo. 3. c. 28. [. 6. | | $6 a 3H 
fendant, &c. full coſts. Same year, c. 38. /. 8. | As to Engliſh cambricks. 4 Gee. 3. & 37+ f- 30«. 

On appeal as to penalties in the aCt for the navigation As to paving Weſtminſter, &c. and Sunday tolls. 4 
of the river Lea, the appellant ſubje&t to coſts. Same | Geo. 3. c. 39. /. 18, 5 Gee. $c. 13, $0. /. 30. 11 Geo. 
year, c. $I. & De | J- c. 26. /. 76. | 7, | 

_ The like as to the aCt relating to taylors, juſtices may | As to ſmall debts at Donca/icr. 4 Geo. 3. c. 40. - 
award coſts ; and in aCtions for aEting under the ſame, | The like at Kirkby in Kendal. Same year, c. 41. 
| full coſts. 8 Geo. 3. c. 17. [. 8, 10. | As'to the importation of ſalted proviſions from [reland. 
On appeals againſt penalties in the aCt about ſtealing | 5 Gzo. 3. c. 1./. 5. 
dogs, juſtices may award coſts. 10 Geo. 3. c. 18. /. 4. | As to free importation of cattle from the ſame. Same 
'The like in regard to the game. Same year, C. 19. | year, c. 10. f.2, | 


"jy"# = | As to annuities and lotteries. 5 Geo. 3. c. 23. /« 55- 
The like as to bricks and tyles. Same year, c. 49 f.1.|& c.42./. 7. b. Geo. 3.c. 21.fe fe &c 39. {. 4t. 7 
17 Geo. 3. c. 427 1. 8. | Geo. 3. c. 24, 25 & 26. 8 Geo. 3+ 29. & 31. 10 

Perſons aCting under the aQ for prohibiting the expor- | Geo. 3. c. 36 & 46. 11 Geo. 3. c. 47. /. 26. 12 Geo. 3. 
tation of corn, &c, in Scetland, if ſued to recover their | c. 63, /. 26. 14 Geo. 3. c. 76. 15 Geo. 3. © 41. 16 
real expences, 13 Geo. 3. c. 3. /« 26. ESE Geo. 3. c. 34. 17 Geo. 3. £46. 18 Geo, J's AZ 

The like as to the wages of filk manufaCturers, to re | 19 Geo. 3. c. 18 & 21. 20 Geo. 3.c. 16. 
cover full coſts. Same year, c. 68. : Cc I4s. | cg 

On appeals againſt penalties 1n the aCt as to woollen | As to poſtage of letters. 5 Geo. 3. c. 25. fe 27. 7 
manufactures, juſtices may award coſts. 14 Geo. 3. c. | Geo. 3. c. 50. /. 8. - | 

ne 7. | | | As to exporting callicoes to 4fr:ica, 00. J. £. JO. 

5s Nike on conviction as to manufacturers wages. ny h , hs 


«1.3 | | m | 
Same year, Ce 44. fe 5. | As to additional.duty on coals, 5s Geo. 3. c. 35: ſec. 
The like as to books'given to the the univerſities (in| 12. : | = Shes 
Scotland) full coſts, 15 Geo. 3. c. 53. /- 7. As to the general aCt relating to turnpike roads, 5 Gee. 


- On appeals againſt penalties for deer ſtealing, juſtices | 3. c. 38. /. 11. 7 Gee. 3. c. 40. f. 50. 13 Geo. 3s c. 
may award colts. 16 Geo. 3+ c. 30. f. 21. — See | 84. /. 85. 29 A WINS > >: 
Juſtices of the Peace. - | | #6 As to the revenues of the ifle of Man. + 5 Geo. 3. c. 

_ ... On. indictments or preſentments as to highways, court | 43. /c 47 | Sh ADA 
may award coſts to either party. 13 Geo. 3. c. 78. /. 78. | As tothe additional ſtamp duties. Same year, c..46. /. 
Colts, double. Perſons ſued for ating under an order | 44. | CLOWN 
of council of _ 6, 1765, as to the embargo on | As to the Judges additional ſalary. Same year,' c. 47. 
ſhips laden with corn, if verdi&t for the defendant, &c. | 12. | 430 543-18 + 
to have double coſts. 7 Geo, 3. ca 7. | As to woollen cloths made in Yorkſhire. Same year, c. 

The plaintiff to have the like in ations for penalties | 51. /« 30. | (hs + - SLE H&E 
'on the general highway aQt. Same year, c. 42. As to the mutiny aCts. 6 Geo. 3. c. 8. 18. 23. 
 *The defendant to have the like in aCtion for ating | - As to the manufacture of leather gloves. Same year, 
under the a& for the navigation of the river Lea. Same | c, 10. ſ. 10, "hal 54 Hh 46 DIA. 
year, c. 51. /, 116. | | ' As to the paving ſtreets in Southwark, &c. 6 Geo. 2. 

The like for aCting . under the act as to raw hides im- | c. 24. /. 91. vol. 26. 11 Geo. 3. c. 17. fe 9. 36 Vim 
ported from 1reland, 9g Geo. 3. c. 39. 1. 9. As to the paving ſtreets in London, 6 Geo. 3. 6 26, 
. The like-for ating under the order of council as to | 27. vo/. 26. 8 Geo. 3. c. 21. /. 97. FEETY 
| the diſtemper amongſt horned cattle. 10 Geo. 3. c. 24. | As to ſewers, &c. there. 11 Geo. 3c. 29. /. 118. 
te po ORE As to the importation of foreign wrought ilk, 6.Geo, 
| The like upon the aCt as to the additional number of | 3. c. 28. /. 14. Fiat 

hackney coaches. 11 Geo. 3. c 28s /. 4. As to framework knitting. Same year, & 29. /. 11. 
The ſame as to the puniſhment of hackney coachmen. | As to light-houſes in the river Humber. Same year, c. 

Same af, fg. NE 1- 1 31, ſe 1h. 12 Geo. 3. c. 17. £4 * 
The like under the aCt for eſtabliſhing the marine ſo- | As.to widening the ſtreets of .Bri/tol.* 6 Geo, 3. c. 

ciety. 12 Geo, 3. © 67. f. 20. 34+ LL ONT Ee 498 Is. 
\The like for acting under the aQts for draining Bedford | As to the duty on windows. - Same year, c. 38» /. 15. 

| | Lewel. 13 Geo, 3.c. 40, 45+ I5 Geo. 3. c. 12, . 1B Geo. | As to bounty on Britiſh cordage. Same year, c..45. / 

Ki Co 24, | | | | "ad 

| The like as to aQting under the act relating to the hat 

. manufatory. 17 Geo. J. 6 55+ fe 10» | ” 
Vor. II. N29. 142. <p; 


10, | | 
As to additional duty on ſpixits imported, Same year, 


Co 47. |. 5. | 
WAS” __ | pi 


C08 
As to duty on £aft India goods, &c. exported to 


America. Same year, Cc. 52. ſ. 32. 
As to the p:ohibition of Ky, exportation of corn, Wc. 


7 Geo. 3. 3 fe 25. v0l. 27. © Geo: 3. C1. f. 24+ vol. 28. 


18 Geo. 3« Cl. /+ 24. 13 Geo. 3. 3. f- 26. 
As to the duty on the importation of taliow, G's, dil- 
continued. 7 Geo. Je Cc. 12. fo 3. 
As to the admeaſurement of coals. 
25» 
F As to the compleating Black Froar” bridge, &c. in 
Londen. Same year, C3. fe 70. 
As to the general at about highways. 
42. f« 55. vol. 27. 13 Geo. J.c. 78. /. 81. 
As to ſmuggling of cambricks and French lawns. 
Geo. 3. Cl 43 [+ 23 
As to hackney Sichis, &c. Same year, c. 44. ſc Me, 
As to the duties on filks, &c. Same year, c. 47. /. 1 
on to the pier of St. Ives, in Cornwall. Same Hog 


Same year, C& 23. 


Same year, Co 


/ 


"Aa to draining lands, Sc 
12 Geo. Je c. 26, vol. 29. 13 Geo. 3. c. 19, 20, 39, 40, 
49, 60. vel. 30. 14 Geo. 3+ c. 16, 23. 15 Geo. 3. &. Os, 
66. vel. 31. 19 Ges. 3. c. 33, 34, t 

As to drawback, &c. on exporting teas to Ireland. 7 
Geo, Z.c. 56. /. 10. | 

As to the duties on foul ſalt, &c, 
1. 


7 Geo. J. C53." Vol. 27. 


8 Geo. 3. c. 25. fe 


As to opening paſſages i in St. Leonard, Shoreditch. Same 
year, Co 33» 2 30, 

As to building of ſhirchalls, &c. 9g Geo. 3. c. 29. 

As to the hoſpital for penitent proſtitutes (called the 
Alagdalen.) Same year, c. JI. 

As to raw fk imported from America. Sam year, .c- 

As to the general militia aft. Same year, c. 42, 

As to the diſtemper amongſt horned cattle. 1o Geo. Jo 
C. 4. & 45. 

As to the duty on ſtraw hats, &c. 
{. 6. | EL 
As to falſe weights, &c. Same year, c. 44. /. 9. 
As to coalheavers, &c. Same year, G 53. /. 15. 
As to continuing the tolls of London bridge, &c, 

Geo. 3. c. 26. þ« 7. 
—__ Asto fiſheries in the river Tweed. Same year, Co 27. |. 
13s 
"As to gunpowder, Same year, - 35. [+ 10. 12 Geo. 3 
c. Ots þ. 27 
| As to : prohibition of the exportation of live cattle. 
| 11 Geo. 3. & 37 fe 12. 

- As to the navigation of the river Thames from Linden 
to Crickiade. 11 Geo. 3. G45. + $3 14 Geo. 3. c. 91, 
2 
+ 4 to the bounty on he importion of white oak ſaves, 

Ye. from America. 11 Geo. 3. c. 50. /. 10. 
As to the harbour of Great Yarmouth. 12 Geo. ,.c. 14. 
As to the lighting, &c. of /ſlington. Same year, c. 17, 
As tothe revenue of exciſe on tea, Ws. Same year, c. 
4G: Jo 215: 
As to timber for the navy, &c. Same.year, c. 54. /f, 5. 
As tothe aCt reſpeCting frauds in the trade between 
(Great Britain and Ireland. Same year, c. 55, /. 6, 
As to the drawback on tea, &c, exported to Ireland. 
12 (eo. 3. ce 60. f. 13 
As to the relief of Sa poor in St. Sepulchre's pariſh, 
Same year, c. 68. 
As to paving Tattenham Court road. Same year, c. 69. 
As to the plate-glaſs manuſaCtory, 13 Geo. 3. c. 38. /. 
2» 
: As to the earl of Thanets canal at Skipton. 
Co 47+ 
ya to moor game, &c. Same year, 6.55. þ« 12. 
As to public highways. Same year, c, 78. 
oa y the regulation of the lying-in hoſpital, Same year, 
& $2::/.-27 
Ao t0 Richmond bridge, in Surry. Same year, c. 83. 
As to the trade to Bo/lon in America, prohibited. 14. 
Ceo. 2. c. 19. 11, 
As to mad-houſes, Same year, 6. 49. ſ« 33 


Same year, C. 43 


Same year, 


Il 


| wark, 


| 


f- 24+ 


| 


| 


| 


-. 2CU038 
0 to quays, | on at e's in res —_ year, Co 
5 

As to the exporting of utenſils uſed in- aha <otin ma- 
nufaQry, Wc, Same yeary 6" Jle vols JOs 21 = 3 


6 37+ 

Ks to diſtillers. 13 Geo. 3. en Wa I7. 

As to the workhouſe in St, $:viour't pariſh, South 

Same year, Gt. 75s © 

As to the driving of cattle within the bills of mortality, 
Same yeary © 87. fo 13. 

As to regulating the government | of Dube, Same 
year, o B8. fo 7. 

As to reſtraining the trade with Nerth America. 15 
Geo. 3. c. 10 & 18. 16 Geo. 3. ce 5. fe 41% 

As to meaſuring waggons, &c. uſed for coals, &c. 15 


| Geo. 3» 6.27. þ. 7. 


As to aſheries, Same year, . qr & "> 16 Gee. JG 


30. 
As to promiſſory notes under 20s. I; Geo, $: 6 5b, | 
L725 ' 


As to pilots at Boſton, i in Linco/nſhirs. 16 Geo. 3. c 27. ; 


As to deer ſtealing, Same year, c. 30.'f. 24+ 
As to the prevention of fires at Bri/tel. Same year, c, 


infolvenis bringing aCtions, if_non- ſuit, 6, Same 
year, C. 38. ſ« 36. vol. 31. 18 Geo. 3. G52, {. 49. 21 
Geo. 3. c. 63. 

Goalers making falſe entries, forfeit 5o0o/, and allo 
treble coſts. Same two atts, fe 44. 48. 

As to aQs for the puniſhment of criminals by hard 
labour, &c. 16 Geo. 3. c. 43- fe 21. 

As to commiſſons ot repriſal. 17 Geo. 3. c. 8. {, 22, 

As to manufaQuures of worſted, &c., Same year, c, 11, 


As to tolls on the river Thames. Same year, c. 18. /. 42. 
As to the duty on ſervants and glaſs, Sc. Same years 
c -39- [«. 43s. 21 Geo. 3» co 31. 


As to ſmuggling by Ea/? [ndia ſhips. 17 Geo. 4. c. At. 
76. 


As to the duty on auQtioneers, &c. Same year, c. 50. [, 
28, 
As to the duty on ſoap, &c. Same year, c. 52. ſ. 18. 
- to frauds of manufacturers, &c. Same year, c. 50. 


"& to the tax on houſes, Wc, 18 Geo, 3 Co. 26. /: 45. 


Ig Geo. 3. c 59. f. 21. 
As to paving the footpaths in /7bte Chapel road. 


F: 
Geo. 3. <. | 


<3 | 
As to the ſurplus of the orphans fund . in Lander 


Same year, ©. 48, 7, 72,73 

As to reccuiting ſoldiers, &c. Same year, £«.53 f. 29. 

As to the benng a (ellions houſe 1 in Meidajes. Sams 
year, 67. 

As to the Toy on Rare; &e. 19: Geo, 3+ G49. [/ 
23. 20 Geo. Z, © $2: 10s, ©! 

The like on poſt horſes, &c.. TH Os. J-ic' Gl, ra 40. 
30 Ges. Þ col. f. 58+ :! 


7 to the duty on: parchment, Ee, 19 Geo. Jo C 66. 
6 to ſmugpling (general aQt). Same year, c . 69. /+ 
35..-24 Geoe J..c. 39: : - 2 | 


liable to be tranſported. 'rg Gee. 3. c. 74. /. 71: 
As to the bridge at Nzwaflle, Sams year, c\78. 
As to the duty on legacies.:; 20i Geo, J:ics 28. / Los 
As to the. like on mialt. Same year, c.:35. fo 25 
As to the like on falt. Same year, c. 34. /. 9. 
As to lighting Gofawell-Arcet. Same year, c. 48. 
As to lands purchaſed for Sheerneſs and Chatham yards, 
and Tibury fort. 21 Geo. 3. c. 10, 
As to the duty on paper-makers. Same year, Cc. 24+ 
As to the bridge over the river Adur. Same year, Cc: 


bY 
As to cleanſing, '&'. the frets of he Deviſes. 


Sam? 
year, c. 3b. 
As to ſmall debts at Beverley in Nork/hire. Same year, 
c. 38, 


As to the profanation of the Lord's ut | Same year, C- 


. 49+ 


As 


- 


As to providing a place ſor the confinement of convias 


CC U'S 
\. As to theduty on cocoa nuts, &c, Same year; c. 55. 

As to the duty on almanacks. Same year, c. 56. 

As todriving cattle in;London. Same year, c. 07, 

Asto the poor, &c.,at Plymouth. Same year, c. 12. 

As to the new goal at Glouce/ler. Same year, co. 74. | 

As to the navigation of the river Szower. Sam? year, 
Co J&s [ 4 SG. (10. 9107 
| Cottages. A&t 31 Eliz. c. 7. repealed. 15 Geo. 3 
Co. JW» ff 47 | LY I Sho | 
'Totton, Only 34. per yard ſquare to be paid on ſtuff 
wholly made of cotton ſpun in Great Britain, and print 
ed, &c, All perſons may wear the ſame. 14 Geo. 3. 
(5.72% þo $552 by 2s flo 

$222. 3. To be marked with three blue ſtripes, wove in 
each piece on the ſelvage, and ſtamped by the commil- 
Goners of exciſe. | 

Se. 4, Selling without the mark (except muſlins, 
neckcloths and fuſtians) unleſs for exportation, to forfeit 
the goods, and gol. per piece. 

Sed. 8. Not to extend to cotton, velvets, velverets, or 
other fuſtians. Commiſſioners of the exciſe to provide 
ſtamps, and death to counterfeit the ſame, 

Seft. 12, &c, Importing ſuch ſtuffs, to forfeit the 
ſame, with 10/7. per piece. Selling counterfeits, death. 
Unſtamped ſtuffs may be ſearched for and ſeized, and 
the Onus proband! to lay on the owner. - A moiety of the 
penalties to the King, the other to the informer. 

Cotton wool of the growth or produce of Brt:fh 
America, may be exported from Great Britain duty free. 
19 Geo. 3. ce 53. | | | | 

Cotton and cottori wool imported in foreign ſhips, or 
now in the King's warehouſes, to pay 14. per pound, 
duty ; and alſo 5/. per cent. by 19 Geo. 3. and no draw- 
back on exportation. 20 Geo. 3. (. 45. See Flax. 

Covent Gardga Pariſh, may purchaſe ground for a 
workhouſe, and additional burying ground. 15 Geo. 3. 
Ce 50. | 

Tovent Garden Playhouſe, For ſecuring a fund for 
charitable uſes of indigent players thereof, under certain 
truſtees. 16 Geo. Z«'c. ZI. Fg 
Coventry, For providing a maintenance for the vicar 
of the pariſh of Trinity there. 19 Geo. 3. c. 57: vo), 32. 
. For eſtabliſhing certain payments to the vicar of Saint 
Michazl, in lieu of tithes; and for repealing a private 
act of 4& 5 P.& AM. Ne. x. relating to the tithes of 
the ſame pariſh, 19 Ge2. 3. c. 60. See Parliament. | 

Courts {Nartial. So much of 22 Geo. 2. c. 33. as re- 
lates to members of courts martial going on ſhore durin 
a trial, repealed, and the trial not to be delayed by the 
abſence of any member, if a ſufficient number remain ; 
but none to be abſent except on extraordinary occaſions, 
19 Geo. 3. Cc. 17. vol, 32. | 

The 12th and 13th articles in 22 Geo. 2. altered; and 
. the court may inflict death, -or ſuch other puniſhment 
as the offender may deſerve. Same ad, /. 2. 

Courts of Stepney and Hackney, For regulating the 
fees, &c. there. '2T Geo. 3. ©. 7% © 

Cox's Wuſeum, To be diſpoſed of by lottery. 13 
Geo, 3. co hl. | ly Pt 

C:icklade, For preventing bribery and corruption in 
election of members for that borough. . 23 Geo. 3. c. 31. 

Curcants, 'To prevent their importation in ſmall pac- 
ages. 23 Geo. 3.11. | 

Cuftoins, Act 19 Geo. 2.c. 34. as to armed perſons in 
diſguiſe running goods, &'c. continued. 11 Geo. 3. 51, 


% Captas requiring bail, 'may iſſue in the firſt proceſs 
for. ſmuggling, 14 Geo. 3. c. 86. f. 5. - | 

Aft 12 Geo. 1. c. 28. /. 28. as to informations, ex- 
"tended to ſuing for penalties for importing, wearing, or 
uſing prohibited goods, where the King is intitled to any 
Part. Same ad, /. 14. 

Bonds taken relating to the cuſtoms, and not proſecuted 
in five years (except for duties on money due to the crown, 
or for the good behaviour of officers) to be-void, and the 
commiſſioners to order them to be cancelled. 16 Geo. 
3. c. 48. [. 2, | | 

AQt 12 Car. 2.c. 4. as to rate of 2]. 13. 44, on fea- 
ther beds imported, repealed; and all feather beds and fea- 


thers, drefled or-not, new or old, imported, to pay 6 t: 
zr hundred of one hutidred and twelve pounds, Sdame 


att, fe gs 

Unſhipping goods at ſea from homeward bound Eaff 
India ſhips at any diſtance from the coaſt (unleſs through 
apparent neceſlity) forfeiture thereof, atid of the veſlel 
into which taken, and treble value for affiſting ; and put- 
ting on board Zaf? India ſhips wine, btandy, &c; at ſea 
after clearance (except ſtores for the voyage) the like for- 
feiture. 19 Geo. 3. c:41:ſe 1,25 ! " 

Sed7; 4, 5. Bonds for the exportation of prohibited 
goods, or goods.intitled to a drawback, not tobe dif- 
charged without a certificate within certain times ; com- 
manders of ſhips to the Bdtich to give a particular of 
theit Iading to the Br:ti/h conſul in ten days. 


currants and raiſins, and an abatement to the importer, 
for currants eight - per cent, for railfins ſolis' one ' per 
cent, Smyrna raiſins fix per cent. Lapari, Faro, . Belvidere, 
great Lexia raiſins ten per cent. and for Detia raiſins twen- 
ty per ent. in lieu of all former allowances, and no abate= 
ment for damage on other goods by the ſame rule, unleſs 
proved. 17 Geo. 3. ce 43. 

A&t 17 Geo. 3. c. 41. as to certificates, and proof for 
the diſcharge of bonds for exportation of goods prohibit- 
ed, &c. repealed ; and the part relating to the Baltick 
extended to Denmark, Norway, and Archangel, 18 Geo. 
J. C. 40» | | 

An additional duty of five per cent. on the amount of 
all former duties on goods imported, exported, or/car- 
ried coaſtwiſe, after the uſual allowances, and to Fe 
wholly drawn back on exportation, (except as to prize 
goods warchouſed, by 18 Geo. 3. c. 15. 19 Geo. 3. c. 5. 


ſumption) ; and this additional duty not to be drawn back 
where no drawback is allowed by law. 19 Geez. 3.25. /: 
1, 2c | | 

| Foreign brandy or other ſpirits imported from any part 
of Europe, in caſks leſs than ſixty gallons (except two 


&c. 19 Geo. 3. c. 69. , 

Se. 2. If tea, coffee, foreign brandy, or other ſpirits 
or goods, liable to forfeiture, be found on board any 
ſhip, in.port or within two leagues, not more than two 
hundred tons, ſuch ſhip, guns, &c. forfeited. 


but not to commanders of the King's ſhips, nor to two 
boats at Briflol. Seft. 2, 4, 5. 


of the cuſtoms or exciſe, and if not fit for the King's 
ſervice, to be broken up and fold ; avd no writ of de- 
livery out of the Exchequer for any ſhip, &c. ordered 
to be burnt, or uſed for the King's ſervice or broken 
up, unleſs the officer ſeizing delays. proceeding three 
terms, and then not without good ſecurity for double 
value. | $a Þ Ve j-4 

Sea. 7. Penalty of 300/. on maſter of a ſhip. coming 
from abroad (not an £#a/1 India ſhip) having more than 
one hundred pounds .of tea or one hundred gallons of 
ſpirits (above two gallons for each ſfeaman) in caſks 
under ſixty gallons. | gerber ©. w_ 

Sea. 8, 11, Officers of the cuſtoms or exciſe may arreſt 
the maſter and perſons alliſting in running goods, and Juſ- 
tices of peace may commit them, &c. 'Two or more travel- 
ing together armed or diſguited, with horſes or carriages, 
laden with more than {ix pounds of tea, or five gallons 
of ſpirits, without a perrait, may be arreſted, and eom- 
mitted, as alſo any one obſtructing the oflicer, attempt- 
ing a reſcue, or damaging the calks, &c, '"Fhe officer 
to enter into zecognizance to proſ:cute, and the charges 
to be paid by the Receiver General of the cuſtoms, 

Sect. 12, 13, 14. Perſons fo committed may. be tried 
at the quarter ſeſſions, and if convicted, to "be commit- 
ted for not more than three, nor leſs than one, year, or to 
ſerve the King by ſea or land, and then not to be dil- 
charged in leſs than five years, | | | 

$2. 35. Smugglers not then proſecuted, and before 
Sept. 29, 1779, entered as a ſoldier or ſailor for three years, 
| indemnified ; but if guilty aſter, or deferting, indemnity 

x void ; 


The eleventh rule of the book of rates repealed, as to 


and other goods warehouſed, till taken out for home con- - 


gallons {or-each ſeaman) forfeited, with the ſhip, guns, 


AEl 8 Geo. I. c. 18, extended to boats with fix oars, 


$e42. 6. Ships, &c. forfeited, may be ſeized by officers 


” CE id 
A = 


- Sar wo er oe © * 


RS OS een i Rene IEUITCIEET..A 
: % r 2 IR os : ET ES OPT 
vr - gd die oboe 4 ng 5 ape” . 
>- Ns LS 0 po "9s * __ RE : 
0 . - 
"9 


ou — 


 — 
x EINE 2: 
Ba: $, IR + 3 
- FR PERIL 
= mat 8 
— Me 


> 3h 
void ; and officer permitting him to avoid fervice to for- 
feit ©OO!, half to the King and the other to the informer, 


and juſtices to examine complaints, and certify to the| 


commiſſioners of the cuſtoms or exciſe thereof. 

Freemen of the Turkey company. may import to Great 
Britain or Treland, goods uſually brought from Turkey, 
Egypt, or the grand ſeignior's dominions inthe Levant, 
in Britiſh, Iriſh, or foreign ſhips, as if brought fromthe 


place of growth ; but foreign ſhips to- pay alien duty, and'| 


no entry but by freemen. of the company.. 20 Geo. 
45+ / I, 2 


Co | 
Goods uſually brought from the 1Zediterranean may be | 


imported in ſhips of Great Britain, and Ireland, navigated 
according to law, or of foreigner's in amity, on the ſame 
duty as if from the place of growth (except drugs by 
nonfreemen),. but foreign ſhips to pay alien duty.. Same 
att,, f. 3«- — Continued by 21 Gees 3. c. | 

Cuſtoms and Exciſe... Onus probandi of payment of du- 
ties lies on the claimer, on proſecutions in the Exchequer; 
but in aCtions of treſpaſs for taking the goods, the onus of 
proving non-payment, lies- on- the defendant. 2: Black.. 

'3, 1174» | 

Treſpaſs lies againſt an officer of exciſe, for an- unſuc- 
ceſsful ſearch after run goods, under the uſual warrant of 
two commiſſioners,. procured and executed by himſelf. 
2 Black. 912. | | 

The praCtice of making prime and poſt entries at the 
cuſtom houſe is legal and valid. 2 Black. 963. 


= 


"D- BB 
lie againſt the officer who ſeized them to try the point of 
forfeiture again. 2 Black. 977» | Wh 

Officer of the cuſtoms ſued in trover for ſeizing a 
fmuggling veſfel and held to ſpecial bail, ſhall not be dif. 
charged on a common appearance unleſs the true founda. 
tion of the ſeizure be ſhewn, and that the defendant is 
doing all he can to get the veſſel condemned, 2 Black, 
IoI8, 

In ſearches by exciſemen, where the preſence of a peace 
officer is required, an officer by reputation, attending the 
rotation juſtices, is not ſufficient. 2 Black, 1135, 
| Condemnation of goods by commiſſioners of exciſe ig 
not concluſive evidence to a jury in an aCtion of treſpaſs, 
2 Black, 1174. FN 
Upon not guilty in treſpaſs, excife officers, executing a 
body warrant iſſued by the commiſſioners, may give the 
ſpecial: matter in evidence. 2 Black. 1254, | 

A dealer in ſpirits having a permit to remove four hun. 
dred and twenty gallons, and removing four hundred 
and fifty,, forfeits the whole quantity : and whether the 
tranſaCtion was intentionally fraudulent or otherwiſe, is 
no matter to be enquired by a jury. 2 Black. 1289, 
|  Cyder and Perry. Duty by 3G. 3. c. 12. and the regy« 
ilation by 4 Geo: 3. c. 3. repealed, and to be paidon 1Mpor= 
tation, per ton 3/. made in Great Britain for fale by retail, 
to be paid by the retailer per hogſhead, 6s. The like, and 
configned to a factor, to be paid by the faCtor, per hogs- 
| head, 16s. 84, — To be drawn back on exportation, dif- 


Condemnarion of goods in the Exchequer is ſo con- 
cluſive, and ſo alters.their property, that treſpaſs will not 


tillation, or if only fit for vinegar. 6 Geo. 3. c. 14. Con- 
tinued with the malt at. 8 Geo, 3. © 4. &c, | 


D. 


D ADVDAGE S. The quantum of damages in an ; 


action of covenant, may be aſleſſed by the jury, 
where the preciſe ſum is not the eſſence of the agreement : 
but where the preciſe ſum is aſcertained, fixed and agreed 
upon between the contending parties, that very ſum ſo fix- 
ed upon by the agreement of the parties is the meaſure of 
the damages ; and the jury cannot give leſs.. 4 Bur. 
2226 to 2233» 


Debt ano Debtor, for the recovery of ſmall debts in-| 


Kiddermin/ier. 12 Geo. 3. c. 66. 
For the hundred of Ellve, in Lixcolnſhire. 15Geo. 3.c.64. 
For the pariſhes of Hallifax, Bradford, &:. in the 


Weſt Riding of Yorkſhire, &'c. 17 Geo. 3. c. 15. 20 Geo, |, 


» > Os. | 

; For ci recovery of ſmall' debts, in the pariſh of O/d 
RG in the counties of Yorcefler and Stafford. 17 
(Teo. J. £. 19. Pos 

Fo: the ſoke of Bolingbroke and Wapentake, of Candle- 
ſhoe, in Lincolnſhire. 18 Geo. 3. c. 34 

The like in the iſle of Ely, in the county of Cambridge. 
x8 Geo. 3. c. 36. | | 

For the ſoke of Hornca/ile and: Wapentake of FYraggoe 
and Gartree, &c. in Lincolnſhire. 19 Geo. 3. c. 42. 

Commiſſioners of the tower hamlets may purchaſe 
ground and build a court houſe, and: grant amavities, &c. 
Fg Geo. 3c. 68, | | 

For the recovery of ſmall debts at Beverlzy, in York- 
ſhire, 21 Geo. 3. c. 38. 

For Rocheſter, &c. 22 Geo. 3. c..27. 

For Breſeley, &e. in Shropſhire. 22 Geo. 3. c« JJ 

Debts to the King. Commiſſioners of the etreaſury 
may compound for a debt to the King from Yilliam 
Williams, deceaſed. 15 Geo. 3. c. 19. ; 

The like as to 2 debt due from Charles Maſon, and may 
relieve earl Powrs.. 14 Geo. 3. 6. 35. 


A. debt by ſimple contraCct, ſeized into the King's hands, 
is to be preferred to bonds not paid before ſeizure, but 
payment of bonds by an adminiſtrator before ſeizure, or 
notice of the King's debt, may be well pleaded againſt 
the King. Park. 260. | | 

A precedent judgment obtained by a bond creditor, 
ſhall be preferred to the King by ſtat. 23 Her. 8. c. 39. 
but a ſubſequent judgement ſhall not. Park. 262. 

Deeds. Where any conſideration is mentioned in a 
deed, and not ſaid for other conſiderations, yet cannot 
enter into proof. of any other: otherwiſe, where no con- 
{ideration at all in the deed. 1 Yes. 128. 

Evidence the ſame here as at law, on a caſual deſtruc- 
tion of deeds : but otherwiſe, where a ſpoliation. 1 /z. 
235+ £15 | 
A deed executed by one juſt aftey coming of age, con- 
.veying a reverſion of 180/. when a bounty or giſt only 
was intended, but no fraud : the deed not abſolutely re- 
ſcinded,. but the agent decreed to- releaſe the covenants. 
1 Pez. 379- : = Ss. 

A deed Joſt may be proved by. circumſtances ; firſt 
ſhewing,, that it once exiſted, and next, that it is loſt or 
cannot be come at. 1 /ez.. 389. = 

Where on the loſs of a deed, you may come inio 
equity. 1 YVez. 392. 

Words amounting to a covenant in-a.deed. 1 Yez. 516. 
Deer and Deer-ftealers. Hunting or taking in toiles, 
fc, or killing, wounding, or deſtroying, or attempting 
;ſo to do, or carrying away red or fallow deer in foreſt, 
chaſe, purlieu, or ancient walk, encloſed or not, park, 
paddock, wood, or ground, where deer are uſually kept, 
| without the conſent of the owner, or not duly authorized 
'by him, or being aſliſtant ; for hunting, &c. or attempt- 
.ing to kill, or aiding, to forfeit 20/, For killing, wound- 
ing &c. or carrying away, or aiding, for each deer 30 


The like as to a debt due from //7!/:am Harvey to the 
Crown. 17 Geo, 3. c. 49. 


and if the offender be the keeper of the park, &c. or en- 
truſted therewith, to pay double ; and offending after 
conviction, 


— - 


v4.8 


conviction, jto be tranſported for ſeven years, 


16 Geo, 
3. C- 30s /- T. OT, eat Þ. 26 | | 3 
$28.2. If convicted on any former aCt, to be deemed 
a ſecond offence. Mt | TN 2g 
S$-&. 4. Juſtices may order ſuſpected houſes to be 
ſearched for ſkins, &c. _ ER EE | | 
$22. 7. Setting nets, &c, for deer, to forfeit 101, and 
not leſs than 57. and for the ſecond offence 20 /. and not 
Jeſs than 107. Ms 
$24. $8. Pulling down pales, &:. of a park, &c. w 
deer are kept, fame as the firit for killing deer. : 
$22. g. Fire arms, fc. carried 1n parks, with intent to 
deſtroy, ©. may be ſeized ; and beating the keeper, &c, 
or reſcuing prifoner,. tranſportation for ſeven years. 
Penalties, a moiety to the King, the other to the in- 
former, to be levied by diſtreſs; and the offender, on | 
nonpayment, may be committed for one year, or till pay- 
ment, with other regulations as to juſtices porceedings. 
Same ad, | | | 
AQts 13. R. 2.c. 13. as touſing heys, nets, &c. 19 
H. 7.c. 11. as to deer. 7 Fac. 1. c. 13. as to deer (ex- 
cept as to repealing 3 Fac. 1. <. 13.) 13 Car. 2. c. 10. 3 
& 4 W.& M.c. 10. 5Geo.1. c.15. and fo much of 10G. | 
2. 32. asrelates to the killing of deer, Wc. in parks, &c. 
repealed; but not to extend to Scotland, Same af, f. 27. 
Devoniiire, For the relief of the poor in that county. 


here 


9 Geo. 3. c 82. | 
Tiſguied Perſons, Sce Cuftome.. | | 
Ttftiller*, The cubic contents of a ſtill to be ten gal- 


lJons with the head on by 33 Geo. 2. c. 9. Corn diſtillers 
to provide faſtenings to the heads of low wine ſtills, and 
the officer locks and keys. Diſtillers to give four hours 
notice in writing of opening ſtills, and twelve hours, if 
between twelve at night and fix in the morning ; uſing 
unentered pipes, 5c. penalty 1007. working before the 
Nill is faſtened 50/7. and opening the ſtill after locked 
2001. and obſtructing officer, &c, Iool. 12 Geo. 2. c. 

6, | | | | 
, The above a&t extended to all diſtillers ; the waſh 
ſtil! to concain four hundred gallons, and low wine ſtill 
one hundred gallons, on penalty of 100 /. to make 
openings in the breaſt of the ſtill for the uſe of the gauger, 
not more than five inches, nor leſs than one inch and an 
half diameter, to draw ſamples with a phial ; according to 
laſt act, officers may take ſamples, paying 15. 6d. per 
gallon for waſh, and 44. per gallon for ſpent waſh. 14 
\. Gevs J- G73» 

Making waſh for diſtillation, and poſſeſſed of a ſtill of 
. two gallons, to be deemed a common diſtiller for fale, 
and ſubjeCt to duty and the ſurvey of the officers of ex- 
cile, Wc. 9 Geo. 3-c. 50. /. 1. 

Se. 2. Officers diſcovering private ſtills, &c, or ma- 
terials, may ſeize the ſame, and if not owned in ten days, 
forfeited, and the proprietor or perſon in whoſe cuſtody, 
to forfeit 2007. and for obſtruQting officer, to forfeit 
þ Colo | 

$21, 2, 6. No entry by occupier of leſs than 107. per 
ann, who ſhall alſo pay pariſh taxes; to make entries 
weekly, and pay duties in a week after or forfeit double; 
to paint over the door, Di/Uller, Refifier, or Compounder 
of Spirituous Liquors, on penalty of 100/. Same a7. 

Se#. 7, 8. Buying Britiſh made ſpirits (except at public 
ſales of the commiſhoners of exciſe) of perſons not having 
the words over their door, penalty 100/. Buyer or ſel- 
ler informing, diſcharged of the penalty ; not entering 
all places uſed for diſtilling, penalty 200/. Same ad, /. 


,8. | 
F Diftreſ?9. Things exempted from being diſtrained, 
were ſaid (arguendo) to be, 1ſt, A horſe at an inn; 
2d, A horſe at a farrier's left to be ſhod ; 3d, A horſe 
that brings goods to market to be ſold; 4th, The goods 
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colts may be given, and-no Certiorari. 


DT 8; -- 
themſelves ſo brought to market; 5th, Goods on a wharf 
or at a warehouſe for exportation; 6th, Goods in the 
hands of a faQtor; 7th, Goods delivered to a carrier 
to be carried for hire ; 8th, Wool in a neighbour's barn ; 
9th, Cloth at a weaver's; toth, Cloth at a taylor's. Things 
not exempted were ſaid:to be, iſt, Goodsleft ataninnz.2d, 
A gentleman's chariot ſtanding at a coach houſe belonging 
to a common public livery ſtable keeper, and being parcel 
of and rented with the livery ſtables, by the livery ſtable 
keeper, of his landlord who thus diftrained it, ſo ſtanding 
at livery, for rent due to him from the ſtable keeper. 3 


Bf. -1498 G98 2 one! HL 

Dogs. Stealing dogs from the owner or perſon en- 
truſted therewith, or ſelling, buying, receiving, or de- 
taining dogs, knowing the ſame to be ſtolen, convicted 
on the oath of one witneſs before two juſtices, to pay 3o!. 
and not leſs than 20 /, for the firſt offence, with 
charges, and on non-payment may be committed for 
twelve months, and not lefs than fix ; for the ſecond 
offence to pay 507. and not leſs than. 301. with charges, 
one moiety to the infornier and the other to the poor, and 
on non-payment may be committed for eighteen months; 
and not leſs than twelve, and to be publickly whipped in 
three days ; ſearch may be made for dogs, and ſkins 
ſtolen, and the perſon in whoſe cuſtody found, liable to 
the ſame penalties ; appeal to the quarter ſeſſions, where 
| IO Geo. 3, c. 18. 

Drapery. Acts ti Geo. t. c, 24. 7 Geo. 2.c. 25 and 14 

Geo. 2. c. 35, relating to cloth made in the Weſt Riding 
of Yorkſhire, repealed, and the maker to pay for meaſur- 
ing and ſealing, viz, For whole cloth thirty five yards long 
64.if more than thirty yards, 4d. and leſs, 3d. And not 
to take cloths from the mill till meaſured and ſtamped. 5 
Geo. 3. C51. | 

Merchants may have cloths wet, and meaſured by in- 
ſpector, and if of leſs quantity than the ſeal denotes, the 
tearcher to forfeit, viz. For every inch in breadth or 
half yard in length deficient 5s. and for every other inch 
in breadth or half yard in length deficient tos. One 
molety, deducting coſts, to the informer, and the other 
to the treaſurer of the Weſt Riding. 6 Geo. 3. c. 23; 

Seat. 5: Falſe ſeals found, inſpeCtors to put new ones, 
and the ſeller to forfeit double the deficiency, or take 
his cloth back, and pay expences, | | 


Sea. b. Inſpector for falſe flamping, to forfeit, viz. 
For the firſt inch in breadth or half yard in length defi- 
cient, 1/. and if two inches in breadth, or one yard in 
length deficient, to loſe his office. If inſpe&or ſuſpe& 
fraud in the maker, may wet and meaſure cloth.  _ 

. Sef?, 15. Power given to the ſefſions, repealed ; over- 
ſtretched cloths to forfeit, viz: for the firſt half yard in 
length or inch in breadth 5s. and every other quarter of - 
a yard in length and inch in breadth 10s. Wn 

Se. 23. To extend to all cloth made in the weſt riding 
of Yorkſhire, except narrow cloths deſcribed by 11 Ges. 2, 
c. 28, and blankets and ſtriped duMfled blankets. | 

Drugs. Duty on /uccus liquoritia reduced to 30s: per 
hundred weight. 7 Geo. 3, c. 47. /. 3 o 

To permit the importation thereof 
Geo. 3. c. 7B. | | 

Drury Lane Playhouſe, For ſecuring a charitable 
fund for the uſe of the players, &c. under the manage- 
ment of certain direCtors therein named, 16 Geo. 3. c. 
13. vol. Jt. .-- 

Durham, County palatine of : treaſury to pay rewards 
for taking highwaymen there. 14 Geo. 3. c. 46. 0 

Dyers. AQ; Eliz. c. 4. repealed, as to the journey- 
men or ſervants of dyers in Midale/ex, Eſſex, Surry, and 
Kent. 17 Geo. 3. ce 33. | | 


from Germany. 22 


For preventing frauds and abuſes in the dying trade. 
23 Geo. Je co 156 | | 
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EXZST JNDJA COVPANy. An al- 
derman of Calcutta may be guilty of unlawful 
trading or traſhcking in the Faſ? Indies, and as 
ſuch removed to England by the Company. 2 Black. 
IO022. 

No action of falſe impriſonment will lie againſt the 
ſervants of the Eaft India Company for ſeizing, 1n order 
to be ſent to England, one who had been a military of- 
ficer in the Company's ſervice, but had reſigned, and was 


found trading in the territories of a foreign prince with- 


in the limits of the Eat Indies, at the time of ſuch f{cizure. 
2 Black. 1277. See Jindia Company. 

Eccleſtaftical Perſons, may grant leaſes for one, two, 
or three lives, or for twenty-one years, of tithes, tolls, 
or other incorporeal hereditaments, as they now may of 
lands &c. by 32 H. B.c. 28. but not by colleges for longer 
terms than their ſtatutes allow, and they and their ſuc- 
ceſlors may bring aCtions for rent in arrear on leaſes for 
lives. 5 Geo, J- c. 17. | TS 

Incumbents of livings under the juriſdiction of a biſhop, 


or other eccleſiaſtical ordinary, where there is no houſe | 
I . ad - . . ” 
of habitation, or it is ſo ruinous or mean, that one year's 


neat income will not build or repair it, after an eſtimate 
on oath laid before the ordinary and patron, may borcow 
not more than two years income, and mortgage the liv- 
ing for twenty-five years, or till repaid with intereſt 
ar:d coſts, and to bind the ſucceeding incumbents. 17 
Ge». 3.c. 53- /. I: 

$:42. 2. The mortgagee to execute a counter-part, and 
to be regiſtered by the regiſter of the dioceſe ſor 5 5. to 
pay 15. for ſearch, and a copy to be evidence. 
$282. 3. On failure of payment of principal or intereſt, 
ſorty days after due, the mortgagee may diltrain. 

S:&. 4. Money borrowed to be paid to a perſon no- 
minated by the ordinary, who is to give ſecurity, and 
contract and pay for the woik, and the ſurplus to be laid 
out in laſting improvements, by order of the ordinary, pa- 
tron and incumbent, 


Sect. 5, 6, 7» The ordinary to enquire into the condition. 


of the buildings, when the incumbent entered ; the in- 
cumbent to pay intereſt, and 5 per cent. fer ann. of the 
principal, and if not reſident twenty weeks in the 


_ year, to pay 10 per cent. fer ann. of the principal ; and 


ou paying 5 per cent. only, to produce a certificate of two 
miniſters ot adjoining pariſhes of his reſidence, and when 
the buildings are completed to be inſured againſt fre; on 
death or avoidance, the annual payments to be in pro- 
portion between the late and preſent incumbent. 

Set. 8. It the living 1s worth 100/. per ann. or more, 
and no houſe, &c, nor incumbent reſiding twenty weeks 


fer ann. nor one year's income laid out, the ordinary with 


the conſent of the patron, may procure a plan, &c. and 
proceed to mortgage, &c. | 
_ Seet.9. 10,11, All money received for dilapidation to 
go in improvements, and where buildings are neceilary, 


the ordinary, patron, and incumbent may purchaſe a houſe 


within one mile of the church, and land not above two 
acres for each 1001. per ann, and the money may be raiſed 
by the fale cf glebe or tithes by joint conſent, 

$:22. 12, 12, 14. Governors of Queen Ann's bounty 
may lend 1004, to each living under go!/. per ann. (to pro- 
mote this act) intereſt free 3 and Fr gol. per ann, 
may lend two years value on intereſt at 4 per cent. and 
the univerſities of Oxford or Cambridge, being patrons, 
may advance money for the purpoſes of the aQ, intereſl 
free ; and if the patron is a minor, ideot, lunatic, or teme 
covert, the guardian, committee, or huſband, may aQt, 
and it ſhajl be binding. | | 

Set. 15 toig. Writings not ſubjeQ to ſtamp duty. 
If a corporation are patron, all as by them to be under 
their common ſeal ; where the reCtor or vicar nominates 
to a chapel or perpetual cure, his patron to conſent. Dif. 
putes as to retidence to be ſettled by the ordinary z and 


F. 


the perſon laying out the money, &c. may be allowed 
5 per cent, | pe 8rL pd T9 

See. 20. If the crown be patron, and the living above 
20. per ann. in the King's books, the firſt lord of the 
treaſury is to conſent ; under 20/. per ann. the lord chan« 
cellor ; and in the dutchy of Lanca/?er, the chancellor 
thereof. 

Sect. 21, If an archbiſhop, biſhop, or eccleſiaſtical cor« 
poration, ſole or aggregate, be the lord of the manor, may 
grant the waſte in perpetuity to build on, leaving ſuf« 
ficient for the commoners, with the conſent of the lef.. 
ſees. | 

Incumbents of mortgaged livings to pay, beſides in. 
tereſt, if reſident, 5 per cent. if non-reſident 101. per cent, 
21 Geo. 3. c, 06. | 

Edimvurgh. For extending the city, giving power to 
the magiſtrates, and building a theatre there. 7 Geo, 3. 
C. 27. Y 
For preventing the ſlaughtering of cattle within that 
City, Sc. 22 Geo. J- C. 52. | 

Cqyptians, To repeal the aCt made 5 Ez, for puniſh- 
ing them. 23 Geo. 3. c. 51. Te | 

Cot, Sir George Augu/ius, For ſettling an annuity 
on him: : 23 Geo--3+ 5:86, 1 5. 
| Ein Youje, in Ho/bourn, veſted in the crown, to 

be ſold, and the purchaſe money applied to building an 
houſe for the biſhop in Dever-/treet, 12 Geo. 3. c. 43. 
and afterwards ſold. 15 Geo. 3 c<. 33, 

Eniteld CT haſe, divided and allotted, and two hundred 
and fifty acres belonging to the crown, directed to be fold, 
17. Geo 3. 6 17%: - | ; 

Gfſer. For raiſing money for rebuilding the county 
gaol, 13 Geo. 3.c. 25, | Ez? 
Evidence. Parol. objeQtions to a will, way be en- 
countered by parol evidence. 1 Black. 60. — 

Exemptions from a penal ſtatute may be given in evi- 
dence upon the general iſſue in indiftments. 2 Black. 
2.30, | 

Confeſſion of forgery by a dead witneſs may be ad- 
miſhible evidence. 1 Black, 346, 

Subſcribing witneſſes to a will, who ſwear to the teſtatorg 
incapacity, contradicted by other evidence. 1 Back. 65, 

An executor in truſt who has ated, may be examincd 
as a witneſs to eſtabliſh the will. 1 Black. 365. 

A correſpondent 1s ſufficient to diſprove a man's hand, 
though he has never ſeen him write. 1 Black. 384. 

In waking a title under a pedigree, evidence that a man 
nas not been heard of for many years, is prima facie ſuf- 
ficient evidence to prove him dead without iffue. 1 Back, 
404. $2 | 
Bond of thirty years ſtanding cannot be read in evi- 
dence, if no payment of intereſt, or other marks of 
authenticity, 1 Black. 572, | | 

Exchequer Bills, any aQts are made annually re- 
lating to circulating them, and making proviſions in caſes 
of their being loſt. | 
_ Exriſe. All powers by 18 Gez. 2.c. 26. to be executed 
againſt perſons oftending againlt the exciſe laws. 5 Geo. 
3. + 43. fe 24, ; 

Sef7. 37, Commiſſioners of exciſe may appoint per- 
ſons (in the abſence of the collector) to adminiſter oaths 
to exporters, and to grant certificates of duty paid. 

Office to be built on the ſcite of Gr4ham college. 8 Geo. 
3-6: 22: 

For defraying the expences thereof. 10 Geo. 3. c. 32: 

Exciſe officers may ſeize horſes, &. removing foreign 
ſpirits, &c. duties unpaid like as cuſtomhouſe officers may, 
and proceed by the the exciſe laws, or by aCtion, &c. 9 
Geo. 3. C 6. /. 1. 7a 

Traders ufing falſe ſcales or weights, in weighing 


| ſtock, to defraud the revenue, to forfeit 100/, but not to 
| be puniſhed twice, a moiety to the King, and the other 


to the informer. 10 Geo. 3. c. 44. 


AQ 
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AQt 19. Geo. 2. c. 34. as to ſmuggling in diſguiſe, 


continued to September 29, 1785, &'c. 18 Geo. 3. c. 45. | 


46 Wa.-4 00-4 2% | 

ſs tay of 4 ol rw on the amount of all inland 

duties under the commiſſioners of exciſe, from Apri! 5th, 

1779, (except malt, beer, ſoap, tallow candles, and 

hides) and 15 Per cent. addition on malt above*the duty 

by 33 Geo. 2. c 7. tO be pail weekly, 19 Geo. 3 c. 25. 
All druggiſts, grocers, chandlers, coffee or chocolate- 


houſe keepers, and dealers in coffeez tea, cocoa nuts, | 


and makers of chocolate, to put over their doors theſe 
words, Dealer in Ceffee, Tea, or Chocolate, on penalty of 
2007. And all importers, and dealers in foreign brandy, 
arcack, rum, ſpirits or ſtrong waters, to put on ſome con- 
ſpicuous part of their houſe thefe words, /mporter of, or 
Dealer in Foreign Spirituous Liquors, on penalty of 59/, 
19 Geo. 3.c. 69. /- 18. 

Sel. 19, 20. 


Any dealer buying where the words are | 


F E N 

not up, penalty 1007. but not for buying goods ware- 
houſed according to 10 Geo. 1. c. 10. of at the Eaſt India 
company's ſales, or ſold for inſurers for ſalvage or prize 
teas, or ſpirituous liquors on board ſhips, or on quays, by 
the firſt purchaſers, or of rum warehouſed according to 
IS & 16 Geo. 2. c 25, or arrack in the Eft India com- 
pany's warehouſes, nor foreign ſpirituous liquors, or if 
ſold by inſurers, &c. | | | 

See?, 21, 22. Putting up the words, not having enters 
ed the place at the exciſe office, penalty 5o/. and perſons, 
not dealers, buying where the words are not (execpt as 
before) penalty 197, and any ſmuggler ſelling goods and 
informing againſt the buyer in twenty days (and before 
informations laid againſt himſelf) indemnified. & 
_ Ereter. Two a&s for erecting hoſpitals and work- 
houſes, and, employing the poor there, explained. 14, 
Creo, 3- c. Gh, hh 79 | 


ACTOR, has alien ori goods conſigned to him 
in the courle of trade for the general balance due to 
him, ſo long as he keeps poſſeſhon. 1x Black. 104. 
When and in what caſes an aſſignment by a faftor of 
a bill of lading, transfers the property of the goods be- 
fore their arrival. - 1 Black. 628. 

Bills remitted tp a factor or banker while unpaid, are 
in the nature of goods unſold ; and if the faQtor becomes 
bankrupt, mult be returned to the principal, ſubject to 
ſuch a lien as faQtor may have thereon. 2 Black. 1154. 

Felony, Damaging . banks, floodgates, or works of 
rivers, male navigable by aCt of Parliament, tranſporta- 
tion for ſeven years. 4 Geo. 3. c. 12. STS 

Forging letters of attorney to transfer ſtock, receive di- 
vidends, or pefonating the owner, felony without benefit 
of clergy. 4 Geo. 3. £.:25; 

Lopping, topping, cutting down, breaking, throwing 
down, barking, burning, ſpoiling, or carrying away in the 
night any oak, beech, aſh, elm, fir, cheſnut, or aſp, or 
other timber tree, or digging up, &c. any roots, ſhrubs, 
_ or plants, of 5s. value, in incloſed ground, tranſportation 
for ſeven years ; and aiders and receivers liable to the ſame 
penalty. © Geo. 3. c. 36. | 

When an offender is convicted of 2 crime ſubjeCt to 
eeath, and pardoned on condition of tranſportation, the 
judge on certificate thereof ſrom the ſecretary of ſtate, 
inay order the ſame, and ſuch offender may be tranſport- 
ed for the term ordered, and if at large within the time, 
fclony without benefit of clergy, and the proſecutor intit- 
led to 201, reward, and a certificate. 8 Geo. 3. c. 15. 

Forging feamen's tickes, &c. to obtain wages, prize 
money, &c. capital felony. g Geo. 3. 5.30 

Standing mnte on arraignment for felony, or piracy, to 
he convicted, and have to the ſame judgment. and exe- 
cution, as if found guilty by verdict or confeſſion, and 
to extend to America, 12 Geo. Js C. 20. | 
_ Burning the King's ſhips built or building, dockyards 

magazines, materials, navy or victualling ſtores, &:c. or 
ziding therein, capital felony, and offending out of the 
realm, may be tried in any ſhire within the ſame, 12 
Geo. J. C. 2:4. | 

Forging ſtamp or ſeal of the commiſſioners of exciſe, pro- 
vided, renewed or altered by this aft, or counterfeiting or 
reſembling the impreſſion thereof, on any goods charge- 

able by 10 An. c. 19+ 12 An.c.g. 3 Ge. 1, c. 9g. or 
| & Geo. 1,c. 14. to defraud the King, capital felony. 13 
Geo, 2. c. 56. | 
. . Making, uſing, procuring, or aſſiſting in making or 


uſing, or knowingly having in cuſtody any frame, 


mould, or inſtrument for making paper, with the words 


F, 


| Bank of England viſible in the ſubſtance of ſuch paper, 


or procuring the ſame, capital felony. Engraving, cut- 
ting, etching, or ſcraping in mezzotinto, on any plate of 
copper, braſs, ſteel, pewter, or other metal, any promiſ- 
fory note, inland bill, or bill of exchange, or blank for 
the ſame, containing the words Bank of England or Bank 
Poft Bill, or any ſum in white letters or figures on black 
ground, or procuring the fame, or having in cuſtody, or 
publiſhing ſuch, penalty ſix months impriſonment. 13 


Geo. 3. ce. 79. 

On trial for felony, the court may order the treaſurer 
of the county to pay the proſecutor his expences, and for 
loſs of time, and alſo to perſons appearing on recogni= 
zance or ſubp&na ; and the quarter ſeſſions to allow the 
like with the approbation of the judge of afſize, 18 Geo,' 

« C. IQ. fo. 7s : 

: Res AF OG of altering the marks oh gold or filver 
plate, tranſportation for feven years: 13 Geo. 3. c. 59. 
/- 2. Counterfeiting ſtamps or ſeals on printed cottons, 


| &c. on ſelling ſuch, capital felony. 14 Geo. 3. c. 72. /. 8. 


The court may fine a felon liable to be burnt in the 
hand, or order him to be whipped ; but not to abridge 
the power of imprifonment; 19 Geo. 3. c. 74: /. 3. 

Fens. For draining lands in the pariſh of Ramſey in 
Huntingdenſhire, and in Doddington, &c. in the ifle of Ely, 
Sc. 12 Geo. 3. 26, Sn 

ACt 22 Gee. 2.c. 194 as todraining lands in J/hittleſey, 
in the iſle of Z/y, amended, &c. 12 Geo. 3. c. 27. | 

For draining lands at AZarket Teighton, in Yorkſhire 
12 (re0, 3« G37 | Sa 

For draining King's Delph, &c. in Huntingdonſhire, 13 
Geo. 3-06-39. | | 

The like of grounds in Yaxley, in Huntingdin/hire. 13 
Geo. 3. c. 46. | | 

The like in the pariſhes of T:4 Saint Giles and Newton, 
in the iſle of Zh, and Tid Saint Mary, in Lincolnſhire. 
13 Geo. 3. c. 60. | | 

ACt 30 Geo. 2. c. 36. for draining lands in the ham- 
lets of March and WYimblington, in the patiſh of Apwell, 
in Cambridgeſhire, as to the ſixth diſtrict, amended, &c. 
14 Geo. 3. c« 16. | | | 

Acts 16 & 17 Car. 2, c. 11. & 22. for draining 
Deeping Fen, in'Lincolnſhire, amended, &c.14 Gee. 3. c. 23, 

For draining lands in Wine/tead,&c, in the Eaſt Riding 
of Yorkſhire. 14. Geo. 3. c 107. CO 

The like in Ramſey, &c. in Huntingdonſhire, and Chat- 
teries and Dodadington, in the ifle of Ely. 15 Geo. 3. c. 65. 

The like in //:/bich, St. Peter and St, Mary, and the 
hamlets of Murrow and Guyhorn, in the ifle'of Ely. 15 
Geo. Z« 4+ 06, "I _ : 


| 
| 


The like of grounds, called The Parts and rn ya | For taking off the duty upon all ſalt uſed in the curing 
in the pariſhes of Glatton and Holme,in Huntingdonſhire, of pilchards, &c. 19 Geo. 3. c. 52. © 


16 Geo. 3. 64: | | "re To explain and amend the above aCts, Is Geo. 3. C 
A&t 22 Geo, 2. 11. amended in regard to ſeveral | 3I. and 16 Geo. 3. c. 47. 20 Geo. 3.c. 60, y 


=ns in the iſle of Ely. 17 Geo. 3.c. 656. © | For granting an aditional bounty on ſhips em + 
. For draining the how les FR os {eciihien of Altcar, Grankind and whale fiſhery. 22 Geo. 4. F 9. ployed in 
6 in Leone. 0 red bh | Fitzmaurice, UVy/es, his eftate diveſted out of the 
For more effeCtually draining lands within level of | crown, to be fold for the payment of his debts. 14 Ge 
Hatfield Chaſe, &c. 23 Geo. 3. ce 13. J« Cl. 40, 
'To enable the corporation of the great level of the Fens | Fiar. For encouragement of the manufaCtures of flax 
to ſell their taxes, &c. 23 Geo. 3.c- 25. and cotton. 23 Geo. 3. c 77. | 


Fecro or Faro Jſles, No drawback for goods export- | Foreftallers, &c. AQts 3& 4 Ed. 6. c 21. 5&6 of 
ed thither, and that place to be included in the oath on | the ſame, ce. 14, 2& 3 P.& M.c. 7, 5 Fliz. c. 12 
debentures for goods exported. 5 Geo. 3. c. 43. /. 31. I5 Car. 2.c. 8. and 5 An.c. 34. /.2. repealed, and all 

Fire, In Londenand Weſtminſter, and bills of mortality, | proceedings thereon void. 12 Geo. 3. c. 71, 
the pariſhes of St. Mary-le-bone, Paddington, and Pancras, | Forfeited Eftates. The King enabled to exchange 
and Chelſea Buildings, regulated, to prevent fre. ACt 19 the lands of Fernan and Lix, in Perthfhire, for lands of 
Car. 2.c. 3. 6 Ann. c, 31. 7 Ann. c. 17. 11 Gez. 1. c. | carl Breadalbane, in Pitcholeney. 6 Geo. 3, c. 33. 

28, 33 Geo. 2. c, 30. 4 Geo. 3. c. 14. © Geo. 3. c. 26, : Fortijications, Certain mefſuages, lands, &. veſted 
37. repealed. 12 Ge. 3.c. 73 Buildings, farther regu- | in truſtees for the better ſecuring the King's docks, ſhips, 
lated, 14 Geo. 3.c 78. and ſtores, at Plymouth and Sheerneſs, and defending the 

Fire Engines. For veſting in Fames J/atts, his exe- | paſſage of the river Thames at Graveſend and Tilbury fort, 
cutors and aſfgns, the ſole uſe and property of certain | 20 Geo. 3. c. 38. | | 
ſteam engines, called fire engines, deſcribed in the act, | The like of other meſſuages, lands, &. for ſecuring the 
in the King's dominions, for a limited time, 15 Ges. | King's docks, ſhips and ſtores, at Chatham. Same year, c.49. 


3. c. 61. For making compenſation to the proprietors of meſ. 
Fiſh aud FiTerics. Fiſhery in the river Tweed, re- | ſuages, lands, &c. purchaſed in purſuance of the two laſt 
gulated, 11 Geo. 3. £27. acts. 21 Geo. 3. c 10. 


For the encouragement of the white herring fiſhery. 11 Act 20 Geo. 3. c. 38. explained and amended, and 
Ger. 2-83.44; For the better ſupport and eſtabliſhment other lands appointed, and farther power given to the 
of the Green/:nd and whale filhery. 11 Geo. 3. c. 38. commiltoners. Same year, c. 61. 

* For the farther encouragement of the fiſhery on the | Frazer, General Simon ; the King may grant him the 
coaſt of the iſle of an. 12 Cer. 3. c. 58. | lands and eſtates of the late Simen lord Lovat, on payment 

To permit the free importation of cod-fiſh, ling and | of 20,9837. 0s. 14. and intereſt at 3/. per. cent. at any term 
hake, caught and cured in Chaleur Bay, &c. 13 Geo. 3. | after Whitſunday, 1774, on twelve months notice ; but 
FR, © "a. | . | the general may pay it with the intereſt then due at any 

For the encouragement of the fiſheries carried on from | term after /Yhitſunday, 1784, and from the date of ſuch 

Great Britain, Ireland, and the Britih dominionsin | grant, the act 25 Geo. 2.c. 41. repealed. 14 Ges, 3 
Europe, fc. Ig Geo. J. ce. Jl. CIS - ; 2 ; 
For the farther encouragement of the whale fiſhery Fulbourne, Cambridgeſhire. For taking down the 
carried on from Great Britain, &c. 16 Geo. 3.c. 47. | church of A! Saints, and repairing St. Vigor's. 15 Gee. 
The fiſheries of the river Severn and Yerniew, regulat- | 3. c. 49+ | | | 
ed. 1 Eliz. c. 17. and 30 Car. 2. c. 9. as to nets, re- | Funds. Several afts are annually made reſpeQing 
pealed. 18 Geo. 3. c. 33» | | charges made on, and ſums granted out of the ſinking 
A&R 11 Geo. 3 c. 31. continued for ſeven years, ex- | fund. | 
cept, Sc. 19 Geo. 3.c. 29. 


G. 


SYD ET. Taking, killing, or deſtroying, a hare, | from the 12th of February and the 12th of Ofober, and 
pheaſant, partridge, moor game, heath game, or | betwen nine at night and four in the morning the reſt of 

grouſe, between an hour after ſun-ſet, and the like|the year ; for the firſt offence to forfeit not leſs than 10!. 
time before ſun riſing, or uſing dog, gun, ſnare, net, or |nor more than 20/, for the ſecond offence not leſs. than 
engine, for that purpoſe, in the night, for the firſt of- | 20/. nor more than 3ol. and for any other offence to be 
fence, impriſonment, not more than fix nor leſs than | committed till the next general quarter ſeſſions, or bound 
three months, and in three days to be whipped. 10 Geo. | over as well as the informer ; and if convicted to pay 5o!. 
Joc. 19. /- I. | and committed till payment, but not for leſs than ſixmonths, 

$22. 2. The like offence on Sunday to forfeit not more | nor more than twelve, and to be whipped at the end of 
than 307. nor leſs than 20/. to be levied by diſtreſs, with | impriſonment. 13 Geo. 3. c. 80./. 1. 
colts, one moiety to the informer, and the other to the| Se. 6. Killing game on Sunday or Chritmas-day the 
poor ; and for want of diſtreſs, to be commited for not | fame penalty ; but not to be proceeded againſt without 
more than ſix nor leſs than three months, with appeal to | information, on oath, within a month. | 
the quarter ſeſſions, who may give coſts, and to be final, | Gaming, Money won in France, cannot be recovered. 
and not removed by Certirari. _ in England; money lent to play with may. 1 Black. 259+ 

Killing black game between the 1oth of December and | Gaming ſecurities are void by ſtatute g Anne; not gam- 
the 20th of Auguf?, red game between the roth of De- | ing contrafts. 1 Black. 260. 
cember and the 12th of Augu/t, and buſtards between the | A match for 251, a ſide is a running for 501. within the 
firſt of March and the firſt of September, for the firſt of- | horſe-racing at. 1 Black. 671. | 
fence to forfeit notmorethan 20). nor leſs than 10/. andfor | Betting at a horſe race to the amount of above 101. is 
every other offence, not leſs than 20 /. nor more than 3o/. | bett within the ſtatute of 9 Ann. and if the betbe' 


. Not to extend to Scotland. AQt 2 Geo. 3.c. 19. as to| lawful on one fide, and unlawful on the other (as a 
black game, and grouſe called red game, repealed. 13 |of ten guineas to five), neither can be recovered for want 
Geo. 3. Cc. 55, of mutuality. 2 Black. 706, 


A&Et 10 Geo. 3. c. 19. As to killing game in the night, Money paid as a premium for inſuring lottery tickets. 
altered to between ſeven at night and fix in the morning, | may be recovered back, though the winnings, if any, can- 
| not 


G L A 

| not be recovered, being on a void contraCt by the ſtatute. 

2 Black, 107 3. Et ng 
: Action brought by the loſer to recover back money loſt 
at play, is remedial and not penal, and no trial may be 
had therein, If company never part, though dinner in- 
tervenes, the loſs is to be conſidered as at one fitting. 2 

Black. 1226. 7M | | | 

Sir Thomas Frederick, late of :/lminfler in the county 
of Middleſex, baronet, was ſummoned in C. B. to anſwer 
to Andrew Lookup, who ſued as well for himſelf as for 
the poor of the pariſh of St. Paul, Covent Garden, in the 
county of Middleſex, aforeſaid, in a plea that he render to 
_ the poor of the pariſh aforeſaid, and tothe ſaid Andrew,&c. 
The declaration charges the offence, to have been 
committed at Weſtminſter aforeſaid. The jury find par- 
' cel of the debt to be owing to the poor of the ſaid pariſh 
and to the ſaid Andrew ;3 and aflefles his damages 
: by reaſon of its being detained, &c. "The judgement runs 
thus, ** It is conlidered that the ſaid Andrew, who 
as well, &c. and the ſaid poor of the pariſh aforeſaid 
do recover, Ec. It is alſo conſidered that the ſaid Andrew, 
who as well, &c. do recover againſt the ſaid Thomas his 
damages aforeſzid to, &'. and allo 55/. 199. to the ſaid 
Andrew, who as well, &c. at his requeſt for his coſts and 
charges aforeſaid, by the court here, for the increaſe, 
adjudged.” On error brought judgement was affirmed as 
to the recovery of the debt ; but reverſed as to the da- 
mages and colts. 1it, Objetion was, the pariſh of St. 
Paul, Covent Garden, do not appear to have any concern 
in the matter ; the offence being laid at /Yeftmin/ter. 
Anſwer. It is good after verdict. 2d, A wrong venue. 
Anſwered by 24 Geo. 2. c. 18. f. 3. 3d, 'Ihe judge- 
ment is, *© "That the ſaid Andrew and the ſaid poor ſhall 
recover.” Whereas the 9 Ann. c. 14. [7 2. ſays the in- 
former ſhall recaver. Anſwer. It may be either way. 
4th, A common informer cannot have damages for the 
detention of the debt, nor (conſequently) colts of increaſe 
Founded upon ſuch damages. Anſwer. 'The good part 
of the judgement may be affirmed; the bad reverſed, 


 Jbid. Anid it was accordingly affirmed as to the recovery | 


of the debt ; but reverſed as to the damages and coſts. 4 
Bur. 2018 to 2022. | | 
Gaol. For rebuilding a common gaol in E/ſex. 10 
Geo. 3. c. 28, 13 Geo. 3. C. 35+ oh 
Clergymen appointed by the quarter ſeſſions to officiate 
in county gaols at a ſalary of not more than 5o/. per ann. 
to be paid by the county treaſurer. 13 Creo. 3. c. 58, 
Quarter ſeſſions may order gaols to be whitewaſhed 
once a year, and ventilators to be put up, and appoint 
fick rooms and bathing tubs; the rules to be hung up 
publicly, and to appoint an apothecary and ſurgeon, the 
Expence to be paid out of the county rates, and may pu- 
niſh gaolers. 14 Geo. 3. c. 59, 
For taking down and rebuilding the common gaol for 
Hertfordſhire. 15, Geo, 3. C. 25. - 
'The like for J/e/lmoreland. 11 Geo. 3. 54. 
_ 'The like for Warwickſhire. Same year, c. 58. 
For building a gaol for criminals, a priſon for debt- 
ors, and a houſe of correction for Cornwall. 18 Geo. 
6 17» 
The like for Pembrokeſhire. 
The like for Glouceſterſhire. 
General Jſflue. See A\ſue. 
Geneva, Imported in caſks under fixty gallons, for- 
| beited. 5 Geo. 3 c. 43. 
George, $:. Middleſex. See Paving. 
Gildart, James ; the treaſury may compound a debt 
from him to the crown, and his eſtates veſted in Francs 
and. James Gildart. 19 Geo. 3.c. 77. 
iles, St. and St George, Bloomſbury : for employing 
the poor, and making and colleCting rates, 14 Geo. 3. c. 
62 & 108. oo 
Glaſs. Lord Mount/lewart and twenty-two others in- 
corporated by the name of Governor and Company of Bri- 
tiſh caſt plate Manufatturers. 13 Geo. 3. C. 38. 
Duty on glaſs imported by 19 Ge. 2. c. 12. to ceaſe ; 
in lieu thereof all plate, enamel, ſtained and paſte glaſs, 
and window glaſs flaſhed, or ſpread, or otherwiſe many- 
_ Vol. Ul. NY 142. OE : 


I9 Geo. 7; &. 46. 
21 Geo. 3+ Co 74- 


09-8 | 
factured, and all white glaſs and cakes imported, to pay | 
15. 4d. per pound weight z green glaſs bottles and flaſks, 
full or empty, per dozen (quarts) 4s. and if rum forfeited, 
and 2 maſter of the ſhip to forfeit to00/. 17 Geo, 3. ce 
«8 Þ + HOP | | 

S222. 26. Materials or metal for making glaſs in Great 
Britain to pay duties herein mentioned... | 

Glonee, Foreign leather gloves and mits imported, 
to be forfeited, and alſo 2c0l. to be ſold for exportation 
only; a moiety of the penalty to the King, the ather to 
_ ſeizing, and the wearer not liable to penalty. 6\ 

0. J.c. 19.'  - | | b : | 

Gold and Silver. Receivers of ſtolen jewels, gold or 
filver plate, or watches, may be tried wu Hl the convic- 
tion of the principal, and tranſported for fourteen years. 
10 (eo. 3. c. 48. RR Te ate 4.9 | 

Sed?, 1,2, 3. Guardians of the ſtandard of wrought 
plate, in Shefield and Birmingham, four to be chelzn 
yearly for each town, and on death or removal, to appoint 
others in their room. 13 Geo. 3. c. 52, | 

Sed?. 4, 5» No plate to be fold without the initials of 
the worker's name, and other marks, &c. The mark for 
Birmingham an anchor, and for Sheffield a crown; and an 
aſſayer to be choſen for each town. _ 

Sed?. 10. Baſe metal in any piece of plate to be bro= 
ken and forfeited, but if on cutting found good, re- 
compence to be made to the owner (and many other 
regulations); * 


Sef?. 13, 14, 15. Plate-workers to enter their names. 
with the neareſt company, on penalty of 100!/. counterfeit- 
ing or tranſpoſing the marks, tranſportation for fourteen 
years z putting letters on plated metal 100. penalty: 

Sed?, 16, 17, 18. Aſſayers to take only 15. per pound 
troy, except parcel under a pound, nor to diſcover pat- 
terns on penalty of 200/; | 
, Seft. 22. Marks to be locked up by the wardens; the 
King's aſſayer to try the diet yearly, and the maſter of the 
mint to have 3/7. 3s. and the aſſay maſter 10/. 10s. for 
the ſame. Su: | ; 
Act 31 Geo. 2. c. 32. /; 14. as to forging, counterfeit- 
ing, and tranſpoſing ſtamps on plate, repealed, and forg- 
ing or counterfeiting the ſtamps uſed by the goldſmith's 
company of London, or the wardens or affayers of York, 
Exeter, Briſtol, Cheſter, Norwich, or Newcaſtle upon Tyne, 
or tranſpoling the ſame from one piece to another, and 
expoling ſuch to fale, tranſportation for fourteen years. 
13 Geo. Je c. 59. | | 

Silver coin imported, not ſtandard, forfeited ; if more 
than the amount of 5 /. of ſilver coin is found by the of- 
ficers of the cuſtoms on board any ſhip in port, or upon 
any perſon coming from the waterſide, on ſearch purſu- 
ant to 14 Car. 2.c.11. if {ſtandard to be reſtored, if not to 
be forfeited and melted down, one moiety to the Kin 
the other to the proſecutor, 14 Geo. 3. c. 42. ro 
Geo. 3. c $4.— Continued till day 1, 13783. by. 
18 Geo. 3.c. 45. /. 5. Cs Pres 

No tender good in filver coin for more than 251. only 
by weight at 55. 24. per ounce. 14 Geo. 3, c, 42./ 2, 

Duty on filver plate by 29 Geo. 2. c. 14. to ceaſe, ex- 
cept as to arrears. 17 Geo. 3. c. 39. fo 42. | 

Gcay's Jun Lane. No toll pate to be therein, or 
between the ſame and the road from //lington to Padding- 
ton, 20 Geo. 3. c. 758. 77 
G:ceenwich Yoſpital. All manors, lands, ſtocks, &c; 
now in truſtees for the uſe of the hoſpital veſted in the 
corporation of commiſſioners and governors, and their ſuc- 
ceſlors for ever. 16 Geo. 3. c. 24. f 

Acts 22 Geo. 2. c. 52. ſo much of 8 Gee. 2. c. 29. (ſee 
Derwentwater) as direQts the commilſſioners* accounts 
to be be laid before parliament ; and fo much of 33 Geo. 


2. as relates to recovering penalties given to the hoſpital, 
repealed. Same att, f. 2. 9. | 

The lands, &c. Io be held as of the manor of Ea/? 
Greenwich, and on the King's death, fines to be paid by 
cuſtomary tenants as on. the death of a private perſon, 
and to be recovered in the ſame manner, Same ad, /. 4. 

Commiſſioners may exchange lands, &'. in the pariſhes 
of Almuich, Embleton, and Warkworth, with the duke of 
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Nerthumberland, for lands, &c. in the common fields of 
Cerbrdge and grant leaſes, &c, 18 Geo. 3. & 29. | 

Suzrnſen and 4erſey. Allowed to export goods, &c. 
(for the fiſhery) to Newfoundland and America, and to 
import from thence (except rum). g G2. 3. c. 25. 

Gum Sencga or Arc-bic. On inportation to pay 6d. 
per hundred weight above all other duties, and on ex- 
portation, 17, 10s. per hundred, and the exportation from 
Africa confined to Great Dritaire 5 Geo. 3» C 37> 

The duty of 1/. 10s. on exportation to ceaſe, and only 
55. fer hundred to be paid, and may be exported to /re- 
land by licence, purſuant to © Geo. Za c. 46, free of the 
faid duty. 14 Geo. 3. &. 10. | 

Gunyowder. - "Che laws relating to the keeping and 
carriage of gunpowder reduced to one (but altered as 
aſter) and acts 5 G:0. 1. c. 26. 11 Geo. 1. c.23-. 5 Geo. 
2. 30. /.:2,.5. 15 Geo. 2.c. 32. and 22 G20, 2 C30: 
repealed. I 1 Geo. Jo» Co JJ 

At 4 Gro. 2. c. 295 continued till September 29, 1785. 
12-79; Je. 56. þ.'3.. 18 Geo 3. 45, fo 1: 

No new mill for gunpowder without licence from the 
quarter ſeſſions, and no petite mill tq be uſed, nor more 
than forty pounds of powder to be made at a time under 
a lingle pair of ſtones, except at Batzle, Crowhurft, Seddle- 
ſcome, and Brede, in Mufex 3 not more than torty pounds 
to be dried ata time, nor more than necefary to be kept 
in drying houſes, and ſuthcient magazines of brick or 
tone appointed by the quarter ſeſſions at a diitance from 
the mills, on penalty of 25 /. per month. 12 Gez. 3. c. bi, 


—— 


HEM. 


| | Ty dealer to keep more than two hundred pounds 
time, but three hundred pounds may be kept for the. 
uſe of mines; not more than twenty-hve barrels to be 
conveyed by land, nor above two hundred by water ; not 
to extend to carriages of leſs than one hundred weight. 
Same att, fe 11, 12, 18, | 
Smoaking or uſing charcoal, &c. on board veſſels laden 
with gunpowder, to forfeit 5 /. and for delaying loading, 
&c. 1ol. Same att, f. 20, 21. | 
Juſtices may ſearch for and ſeize powder made contrary 
to the act; Same oft, /. 23. | 
No ſhip {except in the King's ſervice) to have more 
than twenty-five pounds of gunpowder above Blackwall, 


on penalty of 25. per pound for all above, and Trinty= 
Fouje may ſeize unlawful quantities, and profecute in 
iourteen days. Sam aft, f. 24, 25. 

Not to extend to milis on the King's lands, or his ſtore. 
houſes, or the magazines at Barking, Greekſmouth, and 
Erith Level, or thoſe at L:werporl and Briftel, nor to powder 
carrying by the order of ordnance, expreſſing the quantity 
and time, or with forces on their march, or militia, &c, 
and any quantity may be carried in cloſe decked veſſels 
velow Blactwall. Same att, f. 29, Jo. 

— Act 11 Ce. 3. c. 35. and all other relating to the keep. 
10 or carrying gunpowder, repealed. Same att, /. 71... 

For the more ſafe and convenient carrying on of the 

King's gun-powder works and mills, near the town of 


Faverſham. 23 Geo. Ze C 87. 


H. 


1 e i: of EY vos WP 4 7 Cc "F? 4 
L THEN COLT CHE SS. | See Coaches. 
{}ainpſicat, CFpiddlejcr, See Paving. 


Varbourſs For making quays and-wharfs, a bafon or 
dock, &c. at Ains/ton upon Hull. 14 Geo. 3. c. 56. 

Yor recovering and improving the haven of Hedon, mn 
the ealt riding of 2or&/aire. Same year, c. 100, 

wa . . , #23 i F 

For continuing the aQs'5 & 25 Geo. 2, and 3 Gee. 
3. lor enlarging the pier and harbour of Sc@rboruighs 16 
(770.3 Co 20, | 

For continuing the acts relating to the harbours of 
D:ver and Rye. ſame year, c. 32» | | 

Tocnable Sir Hefor Afunro to build and maintain an 


Narbour and pies at £andhborn in Scotlandes Same year, c. 5 0. | 


For repairing the harbour, &c. of Aberz/twith in Car- 
digen/Mircs 20 Geoe Je Co 20, 

ror continumsg the duties on coals by 23 Gez. 3. c.. 39. 
For repairing the harbour, Tc. of [Yhitby in Yorkſhire. 21 
(2£7..J« Co-Þ 20 : 

77400, COliltiam. See Debts to the King. | 

i5ctie, David, The ſole property of a method of 
ſecuring buildings from fire throughout the King's domi- 
13ions veiled in him for thirty-one years... 17 Geo. Js C. 
6: {6 Io | | 

5-7. 2, Not to take more than 64, pr ſquare foot for 
Plates, unleſs made of copper, or other metal than iron, 
or more than ten ounces, avoirdupois, per foot. | 

z/It5 2102 Caps. Additional dwies laid on the impor- 
tation ©f ſoreipgn baſt or ſtraw, chip, cane, and horſe 
hair hats and bonnets z and centaia materials for making 
tne ſame. 7 Ge, 3- © 29. How to be applied, 7 Gee. 
3. c. 28, f. 6. Theſe duties altered. 10 Geo. 3. c 43: 

Acts © £12, c. 11, and 1 Fac. ts. c. 17. repealed, and 
every maſter hitter to employ one journeyman for each 
apprentice, or Citavicd to take two apprentices. 17 Geo. 
2. £87 Ig 2s: | 

Sect. 3. Journeymen combining, a3 mentioned in 22 
(700,24 C27, and convicted, mult before any appeal al- 
lowed, give a recognizance, &c, 

S-d. 4. Attending combination, or ſoliciting others ſo 
to do, or contributing thereto, ſhall ſuffer three months 
:0Pp1ri{ſonment, | 


: 


Sect. 5, by jo AQ 5 Eliz. c, 4. as to maſter hatters, 
repealed z but no hat-maker to act as a juſtice under this 
act, and not to repeal 22 Geo. 2. c. 27. 

emp and Flar. Drawback on the exportation of 
foreign rough hemp, diſcontinued. 6 Ges. 3.c. 45. /. 8. 
Repeal of this clauſe. 9g Geo. 3. cc 35. /. 4. by 

A fund cltabliſhed for raifing and Jdrefing hemp and 
fax in this kingdom. 7 Geos J.c. 58. fe 5. 10 Geo. 3. 
6.40: {+ bo 

Importation of flax and ſeed permitted into Great Bri- 
tian, or 4relana, in foreign ſhips in amity. 21 Ges. 3 
"IR 1-6 - | 

Acts 10 Geo. 3. c. 40. (above) repealed, and the ma- 
nagement put under the board of trade, and 15,000/, 
yeariy to be paid out of arrears in the exchequer of the 
| duties on linens, and to be paid to the grower or perſon 
preparing them for market. For hemp fer ſtone of 
14 1b. 24. for flax, the lik2, 44. To be raifed in Eng- 
land in the year 1782, and for five years aſter. 21 
Geo. 3-50, þ. I, 2, 3. | Rs 

Grower to exhbit his claim to a juſtice, atteſted by two 
pariſh otlicers, and tranſmitted to the quarter ſeſſions ; 
on receiving the bounty, to give bond in treble the ſum, 
with condition to prove title thereto. Same a, /. 4, 5. 

Jullices yearly at Michaelmas ſeſſions, for the ſaid five 
ye.rs, to publiſh the bounties and conditions, and the 
names and places of abode of the claimants, and make up 
the accounts yearly at 17id/ummer ſeſhons,' and tranſmit 
the ſame to the board of trade, and the receivers of the 
land tax to pay each county by the order of the treaſury. 
Sam: att, ſ. 6,7, 8. | ; 
Grower or feller to give the buyer an account of the 
quantity, Place where grown, and what year, and the ſe]- 
ler to take a receipt, containing the ſame particulars, and 
juſtices to ſend the {tate of the claims to the board of 
trade, who are to give an account annually to parlament, 
Same att, f. 9, 10, I: . 

Board of trade may make farther rules, andthe clerkof the 
peace to have a reaſonable allowance for his trouble. As 
7 Geo. 3. c. 58. and 10 Geo, 3,c. 49, to. continue, Cx- 
| * = .cept 


| -.. 
cept where altered, and this aCt to continue five years 
from Auguſt 1, 1782, &c. Same att. /. 12, 13, 14, I5. | 
Henley upon Vhames. For uniting the ſchools of 
King James the Firſt, and lady Elizabeth Periam. 18 


Geo. 3» ©: 41. 
Hereford, city of. 


See Paving. 


Herrmgs. See Fiſh. | 
Þectford. See Gaols, 


Highgate. See Paving. | | 0 DIENG 
Highland Leo. 590 much of act IQ Geo. 2. ot 239z 


or any other aCts, as reſtrains the uſe of the Highlanil 
dreſs, repealed. 22 Ceo. 3. C63. X 
-D19wans. 'Dhe fact of non-repair is traverſable when 
a juſtice preſents a highway on his own view. - 1 Black. 
67. | 
m h perſon indiQed for not repairing roads ratione tenure, 
ſhall on ſubmitting pay the coſts of the proſecutor : the 
fine in ſuch caſes to whom payable. 1 Black. 602. 
Inhabitants of apariſh into which a new road 1s turned by 
turnpike truſtees, are-not liable to do ſtatute work thereon. 
1 Black, 603. 
; Holy Days and Fafting Deys. Houſes opened for 
publick amuſement or debate on Sunday, to which per- 


ſons pay foradmittance, deemed diſorderly houſes, and the | 


| keeper to forfeit 200/. each Sundays, and the preſident 100/. 
and door-keeper, &c. 50/. to the proſecutor. 21 Geo. 3. 
Ce. 49. /+ I. | | ; 

Sed?. 2. Perſons afting as maſter or miſtreſs, deemed 
the owner, and joint owners each liable to the whcle 
penalty; and if refreſhments are ſold for more than on 
other davs, and houſes opened by ſubſcription for 
debate liable. [FI 

Sea. 3 to 6, Advertiling the ſame, 507. penalty to be 
recovered by ation iv fix months, | 

See. 75, 8. Not #0 aſfeCt the eccleſiaſtical courts, but 
offenders may alſobe puniſhed there ; nor to affect the to- 
leration a&t of 1 //& M.c. 18. 

Hops. Officers to weigh bags, and mark the weight 
thereon before the hops are put in, and alſo the planter's 


Name, and date of the year. 14 Geo. 3 c. 68. 
Hoſpitals. For ellabliſhing the preſident, vice-pre- 
fident, treaſurer, and governors of the Magdalen hoſpital, 
for the reception of penitent proſtitutes, and well govern- 
Ing ſuch hoſpita}, and for extinguiſhing the right of com- 
mon of lands in St. George's Fields in Surry. © Geo. 3. co ZI. 

Hoſpitals for lying-in women to have a licence trom the 
- quarter ſeſſions on a 55. ſtamp, and an inſcription over the 
door. 13 Geo. 3. c. 82. /. 1. | 

Se. 5 tog. Baſtard children born there, not to be 
chargeable to the pariſh where the hoſpital ſtands, and 
the charges of removing the mother or child (within 
twenty miles of the hoſpital). to be paid by the pariſh 
whereto removed; and the pariſh where the woman 1s ſet- 


tled, may take up the father of a baſtard child, and pro- 


L::.D0--: 8: | 
Se, 15. Maſter of the hoſpital to have women exam 


duced whether ſhe is married or ſingle, as the caſe ma 
bez and four days notice to be given to the pariſh before 
any woman, delivered of a baſtard child, is diſcharged, 
and 1f not able to go out, ſhe may be kept, but not more 
than ſix weeks. | | 
Sect. 16. Maſter of the hoſpital, &c. not complying 
with the rules to forfeit 50/7. and overſeers, &c. 10/. on 
action, in fix calender months. See London, 
vouſes and (Uundows, The duties: by 20 Geo. 2, c. 


lieu thereof other duties granted. : 6 Geo. 3. c. 38, 
The powers and directions of 26 Geo. 2. c.17» not alter- 


proceedings and commiſſions under the ſame good, 7 
Geo. J. c. . "OBE by | 
Additional duty on houſes. 
(Fo. 3. C 59. Fol | | 
4g for encloſing the ſquare there, &c. 17 Geo. 
Z+ c. bo. | 
Hudſon's Bay, Wheat, &c. may be exported yearly 
for the company's ſervants, &c, 17 Geo. 3. c. 26. | 
HYull. See ork and Hull, | pg 
Humber. Light houſes to be removed near to the 
Spurn-Head at the mouth of the Humber, 6 Geo. JZ. C. 
31. 12 Geo, 3. c. 29. ta Tu HarE 
Hantingdonthire, Corporation eſtabliſhed for the re- 
lief of clergymen's widows and children in that county. 
I5 Geo. 3. C. 24. | | pn 
Husband and Wife. Feme covert, in cuſtody on 
meſne proceſs, fhall be diſcharged on common bail. 2 
Black. 520. | 


A defendant who has appeared by attorney as a feme 


18 Ges, _— 26, 19 


a rule to ftay procecedingson pleading ifſuably: 2Black.724. 
_ Huſband who marries a ſeme adminiſtratrix, may ſur- 
render or diſpoſe of a term which ſhe has in that right. 
2 Black. 801. | 

The court will not diſcharge a feme covert, when ſued 
as a feme ſole, upon a common appearance, unleſs the 
defendant lives with her huſband, and the coverture be 
open and notorious. 2 Black. 903, 

A ſeparate maintenance payable quarterly, at the end 
of each quarter, is to be apportioned at the death of the 
wife. 2 Black. 1016. by 

A feme covert, eloping from her huſband, and running 
in debt, cannot be ſued alone, 2 Black. 1079. 


maintenance. 2 Black. 1195, 
of ſeparation, no information ſha)l be granted, but the 


truſtee ſhall have his ation, 1 Black. 18, _ 
A wife in London may be a ſole trader, and is liable to 


ceed as before this aQt.. 


's 


a commiſhon of bankrupt, 1 Black. 570. 


j 


FJ AMAJCA. See Plantations. _ | 
James, St. Clerkenwel!, in 1iddieſex, for amending 
aCt of the 15th of the preſent King, forthe better employ- 
of the poor in that pariſh, 23 Geo. 3+ co 44. 
< op See Riots and Marihal of the King's 
enci). | 
Jndia Tompany, See Eaſt {4ndia Tompany. 
Andico. See Plantations. | | 
* Jnformation. For pretending to read the riot aQ, re- 
fuſed. 1 Black. 18. | 
For a huſband, endeavouring to retake his wife, de- 
nied. 1 Black. 18. 
For malicious preſſing, granted, 1 Black. 19. 


| conſent for the purpoſe of proſtitution, 


For petty irregularities in quelling a treaſonable riot, 
denied. I1Black. 47. | | 

Will not lie againſt juſtices aCting in ſeſhons 3 unleſs 
in very flagrant caſes. 1 Black. 432. 

For a confederacy by a maſter, an attorney, and a 
gentleman; to aflign over a female apprentice by her own 
| 1 Black. 439. 

For embezzling money colleQed on a brief, denied. 
Ii Black. 443» | | 


General reaſons for refuſing to grant informations. 1 
Black. 341» | 


| 


ined by a juſtice before admithon, unleſs affidavit is pro-. 


Z3- 31 Geo. 2. c. 22, and 2 Geo. 3. c. $8. to ceaſe, and in 


ed by the laſt aCt, to be enforced in Scorland, and all 


ſole, ſhallnotplead in propriaperſona, as a femecovert, after _ 


Nor a woman parted by conſent, and having a ſeparate 


It a huſband endeavours to retake his wife, after articles 


Information for libelling an ambaſſador. 1 Black. GIO. 


Jnſpection of Books of Clement's Inn (to prove.pay- 
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ivent of poor's rates by the ſociety, or its being within 
the pariſh of St. Clement's Danes) denied. 2 Black. 850. 
No inſpeQtion of books, &c. till ifſue joined, 2 Black. 


Th frecho!der within the manor may inſpeCt the court 
rolls. 2 Black. 1030. | | ; 

Rule for the plaintiff to inſpe&t, and-for production of 
court ro'ls relating to the defendant's title, in an action 
by one copyholder againſt another for encroachment on 
the common. 2 Black. 1061. 

Inſurance on lives, or other event, where the inſurer 
hath no intereſt, void ; and perſons names intereſted to 
be inſerted in the policy, and not to recover more than 
the value of ſuch intereſt, but not to prevent the 1n- 
ſurance of ſhips bona fide. 14 Geo. 3. c. 48. : 

The party inſured muſt have property in the thing 1n- 
ſured at the time of inſurance and loſs. 1 lf. 10. 

 Aftion lies upon a policy, though it ſays the matter 
ſhall be referred. 1 HF}. 129. | 

A ſhip is inſured for a voyage or cruiſe of three 
months, and is taken by the enemy within that time, but 
before ſhe is carried infra prefidia bo/tis is retaken by an 
Enzliſhnan, and is now a living ſhip, this is a total loſs, 
1 H!/. 191. ES 

Covenant upon a policy of.inſurance from fire, with a 
proviſo that the inſurers ſhall not be liable in caſe the 
houſe be burned by reaſon of any invaſion, foreign ene- 
mies, or any military or uſurped power : the houſe was | 
burned by a mob at Norwich, this is not within the pro- 
viſo : judgement for the plaintiff the inſured. 2 ///. 


303» 


| 


judgement. 


An inſurance made by a faftor on the goods of his 


| 


gm OS 


mortgages to be regiſtered in the colonies, &e, 14, Ge, 
3. £. 79. | Foe aA | 

If 5 per cent, be reſerved A a mortgage with conditi. 
on ** to accept four, if punCtually paid ;” the debtor ſhall 
not have relief in Chancery, aſter the day of payment is 
elapſed : otherwiſe, if 4 per cent. be reſerved with 
an agreement, ** that if it be not punCtually Paid at the 


day, the mortgagee ſhall pay five.” The former is a con- 


dition not performed ; the latter is confi 
nalty added. 3 Bur. 1373 tO 1375. 

Intereſt ſhould be computed down to the time of the 

1 Black. 263. 

Indian intereſt, when made principal here, 
only Engliſh intereſt. 1 Black. 267. 

Interrogatories. Maſters report upon interrogatories 
of contempt, cannot be moved for the laſt day of the term 
without previous leave of the court, unleſs upon extra- 
ordinary caſes and perſonal ſervice of notice. 1 Black, 
3Iq. | | | | 

Journeymen. See Manufactureg. 

Jceland, Salted beef, pork, bacon, and butter may be 
imported from thence on payment of ſa!t duties, 5 Geo. 
3- C. I. fc. every year to 14 (zeo. 3.c. 9. extended to po. 
tatoes and puiſe, which may be imported duty free, Is 
Geo. 3. c. 7. made perpetual by 16 Geo. 2. c. 8. | 

16 Gee, 


cher importation of all cattle from Jrelang. 

+» Co . 
A drawback of 15s. per pound on raw ſilk, and the 

whole additional 6d. per pound on thrown filk imported 


to /reland, but not to be re-exported, on forfeiture of the 
ſhip, &c. 5 Geo. 3. c. 29. EL Y 


Spirits of any kind (except two gallons to each ſeaman 


dered as a pe- 


{hall carry 


principa!, on which the faCtor has a general lien, does not |for the ſhips uſe) entered for exportation from 1reland to 
veſt in the principal's conſignee of the goods ſo inſured. |any port not in that kingdom, in veſſels under one hun- 


1 Black. 103. | 

On action againſt inſurers for a total loſs, the plaintiff 
may recover for a partial one. 1 Black, 198. 

The inſurer who abandons, can only recover for the 
actual loſs, at the time cf his abandonment. 1 Black. 
276. | 

' Aw average loſs, on a valued policy muſt be eſtimated 
by the real value of the goods on board. 1 Black. 297. | 

Owner may abandon upon a recapture, it the voyage 
becomes not worth purſuing. 1 Black. 279. | 

Concealment of circumſtances on a life inſurance not | 
ſo fatal, if the life be warranted a good one, as if it be a 
common inſurance without warranty. 1 Back. 312. 

Inſurers liable to pay the charge of a compromiſe bona 
fide made toprevent the ſhip from being condemned as 
lawful prize, or to fave a greater expence. 1 B/ack. 313. 

If an inſurance be made on two diſtin riſques, and 
one of them is not run, the inſurer ſhall refund a rat- 
able part of the premium. 1 Black. 318. 

In caſe of a double inſurance, the inſured may recover 
the whole from any of the inſurers, and cauſe him to re- 
- ceive contribution from the reſt. 1 Black. 416. | 

' Inſurance of a ſhip to Famaica determines, by her 
mooring twenty-four hours in port there, and does not | 
continue till ſhe arrives at her laſt port of delivery. 1 
Black. 417. | 

Falſe warranty in a policy of inſurance will vitiate it, 
though the loſs happens by an event not affected by that 
falfity. 1 Bact. 427. 

Concealment of the true port of loading will vitiate a 
policy of inſurance, 1 Black. 463. | ; 

Inſurance free from average, unleſs general or the ſhip, 
ſtranded, does not extend to the damage received by the 
roods in a ſtorm. 1 Black, 507. | | 

Concealment of private faCts, but not of public fas, 
or concluſions from faQts, will vacate a polich. 1 Black 

Sce Stamps. 

{nteref of Money, All mortgages of land in Jre- 
land, or the colonies, executed in Great Britain, as good 
as if where the lands lie, and not ſubjeCtto 12 Ann. ff. 2. 
c. 16. and all transfers of mortgages there good, if not 
more lent than the value of the land, &c, and borrowing 
more than the value, to forfeit treble the ſum, half to the 
informer, and the other to Greenwich hoſpital, and all 


| 


dred tons, the ſhip, &c. forfeited. 5 Geo. 3 c. 43> £206 
Gum ſenega and gum arabic may be exported to Jre. 
{and, not more than thirty tons in one year. b Gee. 3, c, 
46. /-.5, 6. | 
Non-enumerated goods 
in [reland. 7 Geo. 3. c. 2. 
Fifteen thouſand two hundred and thirty-five 'men 
upon the eſtabliſhment in Jreland. 8 Geo. 3.c. 13, 
Goods prohibited tobe imported from 1r-land, not to he 
exported {rom thence to Great Britain, or if entered ſor 
foreign ports, not to be landed in Great Britain, on for- 
feiture of the drawback and treble the value with the ſhip, 
&fc.. 12 Ge0:3- 6-55; /c-1+ 2+ | 
Rum, &'. of the colonies, not to be imported to Ireland 


from America may be landed 


in ſhips under ſeventy tons, nor foreign ſpirits in ſhips 


under one hundred tons (except two gallons for each ſea- 
man), on forfeiture, with the ſhip,&'. and may be ſeized 
and condemned in Ireland. Same af, /. 5. 

No part of the old ſubſidy drawn back on ſugars from 
the colonies exported to Ireland, 12 Geo, 3. c. 6. [. 6. 

Rape and other ſeeds producing oil, may be imported 
from Jreland at 15. per laſt, and rape cakes for manure 
duty free. 15 Geo. 3. c. 34. | 7 

Clothing and accoutrements for the forces abroad in 
Iriſh pay, may be exported from J[reland dire&ly, and an 
additional bounty of 5s. per hogſhead for flax-ſeed im- 
ported into {reland. Same year, c. 4.5. | 
be like on flax ſeed, the growth of the United Pro- 
vinces, or the Auſtrian Netherlands, imported tu Jreland. 
16 Geo. 3. co. 41. 18 Geo, 3. c. 43. 

All goods the manufacture or produce of [re/and {ex- 
cept wool and woollen and cotton goods, hats, glaſs, hops, 
gunpowder and coals) may be exported to America or 
Africa in ſhips which may lawfully trade there, as well as 
Britiſh goods, which have been exported to Ireland (ex- 
cept woollen manufaCtures and glaſs) and likewiſe all for- 
eign certificate goods, but not foreign linens, bar iron or 


| wares, until certaindutiesare laid on iron bythe [rb parlia- 


ment, but if a bounty be granted there on the exportation 

of iron, this liberty to ceaſe. 18 Geo. 3. c. 55.tof. 5. 
No cotton manufaCtures to be exported from lre/and to 
America, without certificate, on forfeiture of the goods, 
and the liberty of exporting /ri/h manufactures not to 
| | | take 


K E N 


take place, till the duties are laid thereon equal to thoſe 
Great Britain. Same att, f. 6,7. _ | | 

The bounties by 15 Geo. 3 c. 3r. and 16 Geo. 3. c. 
47. (fee Fiſhery) to be paid for ſhips belonging to Great 
Britain or lreland, and ſhips built in /reland belonging to 
the King's ſubje&ts deemed Brit; built. Same at, /. 8, 9. 

Cotton yarn manufaCtured in /reland may be imported 
into Great Britain duty free, on certificate, &'c. Same 
year, c. 56. | 


The bounties on the exportation of Ir: linens, to be | 


allowed to the Irifh the ſame as to the Americans by 29 
Geo. 2.c. 15, 19 Geo. 3. G27. 

Acts 12 & 15 Car. 2. aid all aQts prohibiting plant- 
ing, &c. tobacco in lreland, repealed, and 1; tobacco 
to be exported to Great Britain only, on ſecurity, on 
penalty of 200/. one halt to the King, and the other to 
the proſecutor, but not in caſks,&c, leſs than four hundred 
and fifty pounds weight each, and liable to the ſame duties 
and drawbacks, as from America. Same year, c. 35. 

- Premiums on the importation of Jr; hemp, from Fune 
24, 1179, viz. The firlt ſeven years, per ton $/.; the 
ſecond ſeven years 6/.; the third ſeven years 4/. If ex- 
ported again the premium to be repaid, beſides the duties, 
and importing foreign hemp for 1ri/h, penalty 1o0/. and 

forfeiture of the ſhip, &c. 19 Geo. 3. c. 37. <7 

So much of 10& 117. 3.c. 10, and all as reſtrain- 
ing the exportation of cloth, ſerges, bays, kerſeys, ſays, 
_ druggets, cloth ſerges, ſhalloons, or other woolen dra- 
pery goods, from 1re/and abroad, repealed ; and fo much” 
of 19 Geo. 2. c. 12. as extends to the exportation of glaſs 
of any kind from 1reland, repealed. 20 Geo, 3 c. 6. 

Any goods which may be imported from Brti/h Ame- 
rica, or ſettlements in Africa to Great Britain, may be im- 
ported directly to {reland, and exported from thence in 
the ſame manner, if the 1ri/ parliament impoſe the ſame 
duties as paid in Great Britain. 20 Geo. 3. c. 10, 

So much of 22 & 23 Car. 2. c. 26. f. 11. (fee Plan- 
tations) as requires the word Jreland to be omitted in bonds 
for unloading plantation goods in England, repealed, and 
4 Geo. 3. c. 15. (fee Plantations) not to extend to goods 
imported from Jreland, if the clearance be from Great 
Britain or Ireland. Same att, |. 3, 4+ | 

If the duties or drawbacks be altered in Great Britain, 
this liberty to continue till four months after the /r:þ par- 
| liament fits, and this aCt 1s not to reſtrain the export to or 
import from America or Africa allowed tothe [ri/h by any 
former a&t ; but not to permit trading with the American 
colonies during the prohibition. Same at, /. 5, b, 7. 

AQt 19 Hl. 7. c. 5. and all other aCQts prohibiting the 
carrying corn to Jreland, and ſo much of 9g A. c. 12. as 
prohibits the exportation of hops thither, and 6 Geo. r. c. 
II. totake off the drawbacks on hops exported to /reland, 
repealed. Same year, c. 18. 
| Goods from the Levant which may be imported to or 
exported from Great Britain by freemen of the Turkey 
company, may be ſo imported and exported to and from 
Ireland, and oaths as to admiſſion of freemen may be ad- 
miniſtered by juſtices of the peace in /reland. Same att, 


3, 4 : 
ſ To repeal a& 6 Geo. 1. c. 5. intitled, an at for the 
better ſecuring the dependency of the kingdom of 1re- 


VAL kk LN 
land upon the crown of Great Britain, 22 Geo. 2. c. 
. For removing and preventing all. doubts which have 
ariſen, 'or might ariſe, concernin@the excluſive rights, of 
the parliament and courts of 7Feland, in matter of legiſ- 
lation and judicature; and for preventing any writ of er- 


” =" 


| 


kingdom from being received, heard and adjudged, in any 
of his Majeſty's courts in the kingdom of Great Britain. 
OS TOS OI ITO eons py 

Jron. ' So much of the duties on the importation of 
Britiſh American iron in foreign ſhips, as exceeds ſuch 
duties if imported. in Br:tifh ſhips, not to be drawn back 
on the exportation, and pig and bar iron, rnaſts, &c. not 
to be exported till offered to the commiſſioners of the 
navy, on forfeiture thereof. g Geo. 3. c.. 35. /. 2. | 

Jrreqularity, by ſurprize, judgement ſet aſide thereon, 
1 Black. 50. | | | 

Though a rule for time be not ſerved, yet if no advan- 
tage be taken of it, the ircegularity may be ſaved by a 
ſubſequent ſervice. 1 Black. 290. | 

When a ſheriff is plaintiff, /atitat direted to himſelf is 
irregular, 1 Black. 506. SITE 

Jſlington. For the relief of the poor, and for building 
a workhouſe, Wc. there, 17 Geo. 3. c. 5, IP 

Jndgement. 'The aCt 14 Geo. 2. c. 17, for judgement 
as in caſe of a non-ſuit, does not extend to an information 
for the King and party. Park. 92. 

Fudges. Out of the ſurplus ſtamp duties by 32 Geo. 
2. Co 35+ 2 Geo. J.c. 36. and 5 Geo. 3. c. 35. 300l. per 
ann. to be paid to the chief Juſtice of Che/er, and 2001/. 


to augment their ſalaries. 12 Geo, 3. c. 30. 


per pound out of ſalaries 400/. per ann, to be paid to the 
puiſne judges of the King's Bench and Common Pleas, and 
the barons of the exchequer each, and to the chief baror: 
5ool. fer ann. 19 Geo. 3. c. bs. | . 

When aſſzes are held in any city'or town in England, 
being a county of itſelf, the judge's lodgings deemed in 
the county at large, and alſo in ſuch city or town. 
Same year,. c. 74. ſe 70. | 

Jves, (St.) Cornwall. For encouraging'the pilchard 
fiſhery there. 16 Geo. 3. c. 36, 
| Juſtices of the Peace, need not take the oaths more 
| than once in each King's reign. 7 Gee. 3. c. 9. 

In cities, towns, &c. where only one Juſtice of the 
quorum, two or more other qualified juſtices may aCt as 
of the quorum. 7 Geo, 3. Cc. 21, 

Quarter ſeſſions upon the preſentment of the grand 
jury at the afſizes, may order ſhire-halls to be repaired, 
and the charges aſſigned as other county rates, and 3o/, 
| or under, may be laid out without preſentment, but 

not to difcharge any perſon bound to repair. 9 Gee. 3. 
C. 20. | 

Where penalties are direCted by any aCt, juſtices of 
the peace may adminiſter. oaths for levying the fame. is 
Geo. 3.c. 39. IIEs | | 

Tullices of the peace may order coſts to either party on 
complaint out of ſeſſions, to be levied by diſtreſs, 'but 


the ſame. 18 Geo. 3. c. 19. 


53-. 


ror or appeal from any of his Majeſty's courts in that 


each to the ſecond juſtice and the other judges of //ales, 


Out of the ſurplus of ſtamp duties and deduCtion of 64. 


het the penalty is 5/. or upwards, coſts to go out of 
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| | K EPSAP GTOPN. For the relief of the poor } Keppel, Admiral, to be tried on thore, t&. 19 Geo. 3 
| of St. Mary Abbots there. 17 Gev. 3. c. 64.|ce.6. {ROADS Wo: gray FL {ph 
| Kent. Commiſhoners of ſewers in Zaf! Kent to drain | Kidderminfter. See X in, and Debtors, _ 
lands in the general vallies. 16 Geo. 3+ c, 62, vol. 31. | King, Queen, and Kopal Family. No deſcendant of 
Vor. II. N? 143. IM | King George the Second (except of prigceſles marricd to 
| | + foreign 


E © 1 Ga Apo ng es." 
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L A DN 
foreign families) capable of contraCting matrimony, with- 
out the previous conſent of the King under the great ſeal, 
and declared in council, otherwiſe the marriage to be 
void. 1x GN, 3c Hts} LE oy 
8:8: 2. If ſuch perſon be twenty-five years old, and 
perſiſt in ſuch contraCt Uiſapproved by tbe King, upon 


twelve months notice to the council, may folemnize ſuch 


marriage, without ſuch previous conſent, and it ſhall be 
good, unteſs both houſes of parliament within ſuch year 
expreſsly declare their diſapprobation. 

$29. 3 Solemnizing or aſliſting at ſuch marriage with- 
out coabar ſubjeCt to a premunire. 

The King may grant certain houſes in Fenchurch Street 
and Aadle Street, London, eſcheated to the crown (by the 
death of lieutenant general John B own without heir) to 
Frederick Montagu Eſq; ard his heirs upon truſt, as there- 
in mentioned. Same year. c. 19. LON I 

The King and Queen may enfranchiſe copyholds, held 
of the manor of Richmned in Surrey, and the King may 
ſhut up the lane from Richmond Green to the Thames, if he 
keeps in repair Palace Lane, &c. and may fell or exchange 
any lands holden of the manors of Richmond or JVimbleton. 
Same year, C. 35  TLIPEIN | 

May grant under the great ſale the reverſion in fee of 
a fee farm rent of 1137. per ann. out of Bew Buſh and 
Shelly Parks (diſparked) in Suſſex (formerly granted to Ed- 
ward earl of Sandwich by King Charles the Second) to 

ames Archibald Stewart, grandſon of Edward IWWoriley, 
ſq; deceaſed, and his heirs, on an adequate conf{idera- 
tion. Same year, c. 44. _ 

Certain hereditaments at Richmond belonging to Ca- 


therine viſcounteſs Fitzwi/liams, held by leafe from the | 


crown for 2150/. veſted in the King, and certain other 
premiſes therein enfranchiſed and velted in lady Fitzwil- 
 liams truſtees. Same year, c. 59. 

Buckingham Houſe, &c. ſettled on the Queen, in lieu 
of Somerſet Houſe, and to be called The Queen's Royal 


Palace, and the King to have 100 oool. for his improve- | pealed. 20 Geo. 3. c. 40. 


ments. 15 Geo. 3. c. 53. /. 2. 
Treaſury may ſell Ely Houſe in Holbourne, and ſuch 


L I B/ 
part. of Somerſet Houſe: as. is unneceſſary, and may. nx; 
chaſe other ground there, and, woe no Grvig money 
towards erecting offices at Semer/er. Houſe, for the ah ; 
milkoners of ſalt, ſtamps, taxes, navy; pay. office, victual- 
ling, publick lotteries, hawkers. and pedlars, backne; 2p 
coaches, ſurveyor general of. the crown, lands, auditors of 
the impreſt, pipe office, duch of Lancefter,dutchy ot 
Cornwall, ordnance, the King's bargemaſter's houſe, the _ 
King's barge hogſe, and ſuch other ſlices as thi. Kin b 
thinks fit, and to embank, the north fide. of the HR 
Thames from the ſouth ealt corner of Kichiner's wharf 
to Strand Lane ſtairs, and the deficiency to be paid out 
of Noa for naval ſervices. Same att, {. 3-&c, 
rom Fantary 5, 1777, 100,000/. per ann. added to 

the civil liſt out of aggregate fund, payable quarterly, 17 
Geo. 3. c. 21; | a. | fu 
| An annuity of 60,000/. ſettled on the biſhop of Ofna- 
burgh -and his five next brothers, and the ſurvivor of 
them to commence on the King's demiſe payable quarter. 
ly, tax free, out of the hereditary duties, made part of 
the aggregate fund, but none of them to have more thay 
15,000/. per ann. each. 18 Geo. 3.c. Jt. ſelg2. _ 

Sect. 3, 4+ An annuity of 30,000/. to the King's five 
eldeſt daughters, and the ſurvivor of them, in the ſame 
manner, and upon the death or marriage of any one with 
a portion of 40,000/. her ſhare to go to the others; and 
if a ſecond die or marry with a like portion, | her ſhare to 
go to the other three ; and if a third die or marry with a 
like portion, the other two to have 20,0col. per ann. and 
if either of them die or watry, the other to have 12,000). - 
fer ann. which is to ceaſe on her death or marriage. | 

Seet. 5, 6. An annuity of 8oool. per ann. to William 
Frederick, fon of the duke of Glouceſter, to commence on 
his father's death, and alſo 4000/. per ann. to Sophia Mas 
zi/da his daughter. | | | 

50 much of 15 (eo. 3. c. 32+ 2s preſcribes the method 
of iſſuing money for cowpleating Somerſet Houſe, re- 


Liing's Lynn, See Pilots. 
Aingfton, Surry, See Paving. 


ED X C E. Foceign thread lace imported to be mark- 
ed at the cuſtom houſe, &c. 19 Geo. 3. c. 69. 

Lancaſhire. For the recovery of ſmall debts in the pa- 
riſhes of Poulton, and others. 10 Geo. 3. c. 21. 

Lancafter, duchy of. To enable the chancellor and 
council to ſell and diſpoſe of certain fee farm rents, &c. 
19 Geo. 3: c. 45. | | 

Landlord and Tenant, In an aCtion againſt a tenant 
for not performing his agreements, the eſtate of the 
lefſor (whether truly averred or not) is immaterial, if the 
tenant has had the fruit of his leaſe; and an agreement 
to leave a farm as he found it, is an agreement to leave it 

in tenantable repair,.if he found it ſo ; and will maintain 
_ a declaration ſo laid. 2 Black. 840. 

An agreement to grant a leaſe, and the leſſor did there- 
by fet and let for twenty one years, from a future day, 
ſhall be a leaſe in preſenti, if the circumſtances ſhew the 
parties intent ſo to be. 2 Black. 973. 

Notice to quit upon the ſtatute of 4 Geo. 2. may be 
previous to the expiration of the leaſe. 2 Black. 1075. 
A general parol demiſe at an annual rent, where the 
bulk of the farm is incloſed, and a ſmall part in the com- 
mon fields is only a leaſe from year to year, and not for 

ſolong as the uſual round of huſbandry extends. 2 Black. 
I17t. 
An agreement to'take a farm, the arable from old Candl:- 


| ing the reaſon on their books, no libel, 


L. 


mas, the paſture from old Lady-day, and the meadow from 
old May-day, Paying rent half-yearly at old Michaetmas an 
Lady-day, is ſubſtantially a taking of the whole from old 
Lady day, and notice to quit delivered before old Michael- 
mas, is ſufficient to determine the tenancy. 2 Black. 1224. 

Parol notice to quit, by a tenant on a parol leaſe, 1s 


| within the ſtatute. 11 Geo. 2. 1 Black. 533. 


Land Tax. The commiſſioners ought to charge 
the land tax upon the ſeveral diviſions within the city and 
liberties of F/e/min/ler, in proportion to the ſums aſlefſed 
upon them reſpeCtively by the land tax a&t of 4 I. & 
1M. Park. 74. [ | 
Laftage and Ballaftage, in the river Thames, by 6 Ges. 
Fa. 29. continued by 11 Geo. 3.c. 5 22 Geo. 3.  Þ. 
23 Geo. 3» c. & _ | | 


| Latin, is neceſſary to be underſtood by a perſon put | 


| apprentice to a ſurgeon of London. 2 Bur. 892 to 897. 
Levant. Goods of the Levant or Mediterrantan may 
be imported into Great Britain, &c. 21 Geo. 3. c. 26. 
Lewiſham, Kerr ; for rebuilding a church there. 14 
Geo. 3. co 93s $I 7 | 
Liarvet, Fohn, the ſole privilege of making and vend- 
ing a cement, deſcribed in the at, veſted' in him for 
eighteen years. 16 Geo. 3. c. 29. 


Libel. Expulfion from a quaker's me 


| eting, and afſign- 
1 Black. 380. 
Words 


' by the colleQtor of the cuſtoms. 20 Geo. 3. c. 42- _ 
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Words ſpoken or fworn in a'man's own defence, a-, 


gainſt a complaint in' a court of juſtice, are not aCtion- 
able; becauſeit is in a legal and judicial way : the words 
were, © which Sir' F.' A. hath fo faflely ſworn againſt 
him.” © 2 Bur: $09. to 813. + a Tag 
Writing'a ſeditious libel is not a breach of the Pence ; 
and a 'member* of parliament writing ſuch: a libel, is 
intitled to his*privilege from being arreſted for the ſame. 
Writing a letter that'the plaintiff ſtunk of brimſtone, 
and' bad the itch, is a libel for which an aCtion lies. 2 
MP age 20 07 y->) | Nh | 
of a v1 of a libel muſt be ſtated in the declaration ; 
but it may be'colleCted from the whole of it ; and re- 
uires no technical form of words. 2 Black. 1037. 
Libraries. Truſtees of Brir-hþ Muſeum may diſpoſe 
of duplicates of books, medals, and coins, &c. and ex- 
change them for others. #7 Geo. 3. c. 17. | 
Lime, for land, may be carried from one part to ano- 
ther without coquet or bond by tranſire only. 19 Geo. 
6 O27 105. ILW | 
: Limitation of Actions. The crown diſabled to ſue any 
perſons, for any manors, lands, or hereditaments, where 
the right ſhall not firſt accrue and grow, within ſixty years 
next before the commencing ſuch ſuit. 9 Geo. 3. c. 16. 
Lincoinſhire. For the recovery of fmall debts in the 
hundred of Elle. 15 Geo. 3. c. 64. SS pg 
Linen. Doty on ſheeting imported; 4 Geo. 3. c. 14. 
Duties on foreign linens -imported. 7 Geo. '3. c. 58. 
Bounties by 29 Gez. 2. c. 15. continued till 'Fune 24, 
1786. tony 9+ 38. 1gGrev. 3 0.27. 2F Geo. 3. C21, 
| - Bounty on Briti/h and 1r:fh linens. 21 Geo. 3. c. 40. 
 Jiverpool. For licencing a phyhouſe there. 11 Gco. 


3. c. 16. A church to be built in the pariſh of /Yalton | 


near Liverpool. 14 Geo. 3- c. 94. 
Logwood, The duties on exportation diſcontinued. 
7 Geo, 3-6 47. | C | 


-- 
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London.” For compleating Blackfrior”s bridge, repair. 


ing the Royal Exchange, and rebuilding Newgate, Wes. Oc 


Geo. 3. 37. k oe log ae AN | 
For better paving, &c. and repealing, 6 Geos 3. c. 26, 
6-G: 43. cc, 29 es nan ol ul | 


Forthe farther continuing the tolls upon Zandn bridge, 


Oc. 11 Geo. 3. c. 26. 


To prevent miſchiefs that ariſe. from driving cattle... 
within Londonand Weſtminſter, &c. 17 Geo. 3. c. 87. 21, 


Geo. 3. c. 67. 


To raife out of the ſurplus.of the Orphan's fund 40,000/. 5 


for paying debts incurred by building Newgate, &c. 18 
Geo. 3. &. 48. Cr En pi Jes | 


To raiſe ſeveral*other ſums out of the ſame fund for. 


the ſeveral purpoſes in the afts mentioned. 18 Gee. 3. 


c,4% 50, 52, 66, 67, 71, 72, 73, 78. 20 Geo. 3c. 


48. | | | | 
To render valid certain articles between. the city of 


London, and governors, &c. of the hoſpitals, &c. 22 Geo. 


3-697» : 


For widening the north weſt end of PFenchurch Street, 
&5. 23 Geo. 3. c. 46. © ES ET LIE, 
| Longitude. A farther reward to be paid to John Hars 
riſon for his invention of a time-keeper. for aſcertaining 
the longitude at ſea, and diſcovering the principles upon - 


which the ſame was conſtrufted. 13 Geg. 3. c. 7 


 Commiſſoners of the navy to pay rewards as lieded _ 
by the commiſſioners of the longitude for diſcoveries, &c., 


not more than 50ool. 17 Gee. 3. c. 48. 


| When the commiſſioners of longitude are ſatisfied that 
the propoſals merit trial, as uſeful to navigation, though | 
not intitled to the great reward, may order not more 
than 5000/7. to the author. 20 Geo. 3. c. 61, 21 Geo, . 


Z- C. $2. | | | 
Lunaticks, their guardians or committees enabled, by 


order of the Lord Chancellor, to accept of ſurrenders of 


leaſes, and to grant new ones. 11 Geo. 3. c. 20, 


ACCLESFJEL D. For confirming fales 
and purchaſes of eſtates by the governor of the ſchool 
there, for the benefit of the foundation. 14. Geo. 3. 


Co. C hs 
For making the chapel built by Charles Roe, Eſq a per-| 


petual cure, and veſting the nomination in him. 19 Ges. 
"Bo Fo ' 

Dadder, exempted from tithes for fourteen years long- 

er, $5 Geo. 3. c. 18. | | 
JNadhouſes. For appointing commiſſoners to grant 

licences for keeping madhouſes, &c. 14 Geo. 3. c. 49. 

| continued for ſeven years, &c. by 17 Geo. 3. c. 15. 

Wagdalen. See Yojpicals. | 


Maidenhead. For a bridge over the Thames there. 12 


Geo. 3. c. 41+ | | 
Maidftone, For regulating the poor there. 20 Geo. 
G6 BN i © : | | 
: Malt. Additional duties on malt by 33 Geo. 2. c 7: 
I9 Geo. 3+ c. 25« 20 Geo. 3. Cc. 35. hz 
Man (Ile of), powers by 29 Car. 2. c. 5. for taking 
_ affidavit, extended to the iſland, and likewiſe to appoint 
ports there. 6 Geo.3. c. 50. Theſe oaths to be adminiſtered 


Duties on goods imported there. 7 Geo. 3. c« 45. 20 
Geo. J. Co 42. Hp ; | 

For ' eſtabliſhing a packet between Y/hitehaven and 
Douglas. 7 Geo. 3. c. 50. "s | 


For repairing, &c. the harbours and ſea-ports inthe 
iſle. 13 (700. 3. c. 52. es 


Rum imported into the iſle from Scotland to pay the 
ſame duty as if from England. 21 Geo. 3. c. 28. 

 AÞancheſter. For licencing a playhouſe there. 15 
Geo. 3. C47» | 


Landamuf, To deliver vp the public books of ot 


corporation, retained as a ſecurity for money -laid- outs 
I Black. 50. | 


Granted toa lord to hold acou rt baron, and to the homage 5 
to preſent conveyances of burgage tenements : . whether... 
the conveyances appear to be legal or not. 1 Black,.60,,,, 


62 


1 Black. ZOOs 


Mandamus to truſtees of a meeting houſe, to admit Fy . 


diſſenting teacher, granted. 1 Black. 352. 


Extent of the writ of mandamus. - 1 Black. 352. Sobt hk 
In rules for a mandamus to ele&t a mayor, a ſubſiſting 
mayor de facto mult always be made a party,.. 1 Black. 


445» 
1 Black. 452- 


A mandamus neceſlary for admiſſion to offices of cone. 1 
ſequence, or value; if there be no other remedy. 1 Black... 


$52. 


| © Mandamus granted. to commit adminiſtration to the. 
next'of kit, notwithſtanding a ſuit depending, the con- . 
| ſanguinty not to be denied. - 1 Black, 640. | : 


P 


Maneamus not to lie to overſeers to make a #4 o 
rate, without firſt appealing to the ſeſſions, x Black. 667. 


Lis 


FARCE 


Is the proper remedy to reſtore a curate to his chape).. - 


o ſummon ſpecific jurors upon a court leet, denied, Ty 
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M A R 

Liz pendens returned, is ſufficient ca ; 
rule for a mandamus to grant probate of a will. 
668. | RN PE 

Manufactures. Act 22 Geo. 2.c. 27. as to reeling 
' yarn ſhort, repealed, and in lieu thereof, for the firſt of- 
fence to forfeit 20s. for the ſecond offence, 5/. and for the 
third offence, to be impriſoned and whipped. 14 Geo. 

. Co 44+ "I 

: For exporting tools and utenſils uſed in the cotton, 
linen, woollep, or ſilk manufaCtures, forfeiture of the 
goods, and penalty of 200/. one balf to the King and the 
other to the proſecutor. 14 Geo. 3. c. Jl. _ 

Repealed as to wool cards exported to America. 15 Geo. 
J <5: | 

ManufaCturers of wool or linen to be allowed a draw- 
back of ſo much as is paid on home made ſaop, for all 
ſoap uſed by them, whether imported or made in this 
kingdom. 14 Geo. 3. Cc. 73+ þ. 15. of 

Pena!ties by 14 Gez. 3. c. 44. to be levied by diſtreſs, 
and the offender committed for a month. 14 Geo. 3. c. 
14 


uſe to diſcharge a 
| 1 Black. 


All ſorts of painted earthen ware made in Europe (ex- 
cept galley tyles) and all other (except {ndia or Chma) 
not otherwiſe rated, may be imported on duty of 10. 
10s. per cent. ad valorem. 15 Geo. J. C. 37+ NE 
Puniſhment by 22 Ge. 2. c. 19. of workmen in the 
woollen and' other manufaCtures for embezzling ma- 
terials, and for receiving the ſame, or not performing their 
engagements, altered, and two juſtices may grant a war- 
rant to ſearch for embezzled materials, &c. 17 Geo. 3. 


Cc. 56. | 

Prins on board a ſhip any machine, too], or utenſil 
uſed in the woollen, cotton, linen, or ſilk manufaCtory, 
or mode] thereof, the ſame may be ſeized by warrant, 
and if no ſatisfactory account is given, the party to be 
bound over to the aſſizes or ſeſhons, and for want of bail, 
to be committed, and the penalty, on conviction, 200/. 
and impriſonment till paid. 21 Geo. 3. c. 37+ /« 1, 
$28.2, 3, 4. Cuſtom-houſe officers may ſeize ſuch 
machines, &c, and captains taking them on board, &c. 
ſubje& to the ſame penalty, and if a man of war, the 
captain alſo to forfeit his employment ; and cuſtom-houſe 
officers taking entries outwards of ſuch machines, &c. 
the like forfeitue, and alſo his employment. 

See. 5,0. 7. On information of ſuch machines, &c. in- 
tended to be export2d, they may be ſeized, and the per- 
ſon poſſeſſed bound over as above, and on conviction, 
the ſame forfeiture and penalty, and twelve months im- 
priſonment. | 

Sed&7. 9g. But not to extend to wool cards of 4s. value 


per pair, nor to ſpinners cards of 15. 64. a pair, exported, 


to America. 

Marine Society, incorporated, and may purchaſe with- 
_ out licence in mortmain, any lands, &c. neceflary for e- 
reQting buildings on to aſſemble and to do their buſineſs 
in, 12 Geo. 3. c. 67. 

Marriages. All marriages ſolemnized before Augu/? 
I, 1781, in any church or publick chapel in England, 
Wales, and Berwick on Tweed, ſince the aCt of 26 Geo. 
2+ + 33. valid, and the clergyman indemnified, and the 
regiſter to be good evidence, but muſt be removed to the 
pariſh church in a certain time. 21 Geo. 3.c. 53. 

Strong acknowledgement and open avowal of mar- 
Triage for eighteen years together, ſufficient to eſtabliſh it 
inter vivos on a ſuit for jaCtitation, though no aCtual proof 
can be had; ſuch marriage being previous to ſtatute of 25 
Geo, 2, 2 Black. 877. | 

Clandeſtine marriage of minors is void in refpeCt of pa- 
riſh ſettlements, and the woman cannot be removed as 
wife. 1 Black. 192. | 

Note given fraudulently to carry on a marriage treaty 
ſhall be good againſt the drawer, though given without 
any conſideration. 1 Black. 363. 

No occaſion to ſhew that banns were aCtually publiſh- 
ed, or the marriage regiſter regularly ſigned, to eſtabliſh 
a marriage in reſpect of a marriage ſettlement, x Black. 
307. 

7 


DE oo. 

In aftions for crim. com. and inditments fo 
a marriage in fat muſt be proved, as contra 
putation ariſing from cohabitation only. 

Warſhal of the King's Bench, 
eſcape of perſons in aCt mentioned. 

J1tartin te Gcand St. See Paving. 

Wartiv, St. in the fields, for building a workhoufe 
there. 10 Gee. 3.c. 75. 12 Geo. 3. £34. 

Mary le Bone. For building a new pariſh church anq 
making the preſeyt a chapel, and a chure-hyard, ang 
building an houſe for the miniſter. 10 Gee. 3. c 115 
For the relief of the poor, and building a workhouſ: 
there. 15 Geo. 2. c. 21. | 

Daſlachuſet's Bay. For the impartial adminiſtration 
of juſtice, &c. there. 14 Geo. 3. c. 39. 
| For the better regulating the government of that pro- 
vince, 14 Geo. 3.c. 45. repealed. 18 Geo, 3. c. 11, 

after of the Rolls. On the payment of 8,449). -51 
94. to the earl of /acclesfield, and 12,580. 35. 14, to Is 
1homas Sewell out of the ſuitors dead money, the 
aft 12 Car. 2.c. 36. repealed, and direQions given for 
the future letting of the rolls eftate. 17 Geo, 3. c, 59, 

W:1ddleſer. The juſtices of the county may ſell the 
preſent ſeſſions houſe, and 11,0007. may be applied out of 
the ſurplus of the Orphans fund towards rebuilding ano- 
ther ſeſſions houſe. 18 Gez. 3. c. 67. 

Mie end, New Town, for relief and employment of 
the poor there, &c. 20 Geo. Z.c. bb. See Paving, | 

JD iitta, For explaining and amending aQ 2 Geo, 2, c. 
20. Q Geo. 3. c 42. | | 

To render more effeCQtual the law relating to the rail. 
ing and training the militia in England, &c. 18 Geo, 3 
c. 59. 19 Geo. 3.72» 20 Geo. 3«c. 8, 44, 21 Gee, "i 
C. J,.I9. 

For keeping militia complete, &c. 22 Ges. J. C. 40. 
For defraying charges of their pay, &c. 23 Geo, 3. c. 


r bigam | 
ſted to -4 
* I Black, 042. 
indemnified as to 
I2 Geo. 3, 27. 


40. | 
| JNiils. Bakers informed againſt for adulterating flour, 


Sc. upon 31 Geo. 2. c. 29. proving that he bought ſuch 
flour of a miller or mealman, naming him, and his place of 
abode; ſuch baker to be acquitted, and the miller or meal- 
man offending, ſubjeCt to penalty. 13 Gee. 3. c. 62. £ 6. 

Joney. Counterteiting copper halfpence or farthings, 
and receiving or paying ſuch, felony. x1 Geo. 3, c. 40, 
þ 1, 2: | 

Sect. 3. Juſtice on complaint, on oath, may cauſe 
houſes, &c. to be ſearched for tools, Ec. and the ſame. 
pms Fog ſcized, defaced and deſtroyed, as the juſtice ſhall 

ireCt. 

The treaſury may allow out of the coinage duty 1,1 36/. 
195, I0d. for profecuting coiners in 1770, belides the 
6Co/. per ann. allowed by 15 Geo. 2. c. 28, 12 Geo. 3.c. 
57+ | DG | 

Atg@&10VF. 3.c. 21. extended to gold coin. 13 
Geo. Jo. Co JI, | 

Gold coin regulated, exchanged and recoined, ©, 14 
Geo. 3. Gs 70. | AN 

The warden, &c, of the mint, with the King's aflay 
maſter, to make weights of a guinea and ſhilling reſpec- 
tively, and multiples thereof to be confirmed by the 
King, and then deemed ſtandard weights, and publickly 
| deſcribed, and counterfeiting the ſame 50/. penalty ; but 

not to abridge the patent of 12 Fac. 1. to the founders 
company of London, if they have their weights ſeized and 
marked according to this aft. 14 Geo. 3. c. 92. 

Fobn Whitchurſt appointed to ſtamp weights by the laſt 
act, and may take 14. for every twelve weights marked. 
15 Geo, 3. c. 30. TT RO 

The treaſury mayallow 1,152. os. 84. for proſecuting 
comers 1n 1772, 19773, and 1774, beſides the 6001. per 
ann. &c. 16 Geo, 3. c. 63. See Coin, Gold and Silver. 

Morden College. To confirm an agreement betwee:: 
the crown and the truſtees, for a leaſe to them. of Mat- 
den/tone Hill in the pariſh of Greenwich, and the truſtees 
empowered to encreaſe the ſalaries of the treaſurer, 
chaplain, and poor merchants there, 11 Ges. 3. c. 10. 


NA TU- 


A TJ H N. All born oni 
Britain, whoſe father by 4 


NATURAZIS 
of the legiance of Great 
Geo. 5... 21; was intitled to the rights of natural born 
ſubjeCts, to be deemed ſuch, &c. but the proviſoes in 4. 


Geo. 2. not repealed, nor 5 Geo. 1. altered, nor any veſted 
_ right defeatetl. 13 Geo. 3. c. 27. | 
Acts 13 Geo. 2. 7. and 2 Geo. 3. c. 25. explained, 
and Americans may hold places, but not in Great Britain: 
or Ireland. 13 Geo. J.c. 25. _ 
Hereafter to be a clauſe in every naturalization bill, 
That the perſon naturalized is not to claim in any foreign 
| country the immunities of a Britiſh ſubject, unleſs herefide 
in Great Britain ſeven years ſubſequent to the firſt day 
of the ſeffion wherein ſuch bill paſſes, and not to be ab- 
ſent more than two months at a time. 14 Geo. 3. c. 84. 


Navigabic Canals, from the river Trent at Wilden | 


ferry, Derby/hire, to the river Merſey at Runcorn Gap in 
Cheſhire. 6 Geo. 3. c. 96. 10 Geo. 3. c. 102. 23 Geo. 


> £6 . 

From the river Severn between Bewdley and Titton Brook 
in Derbyſhire, and acroſs the river Trent near Heywood 
Mill in Staffordſhire, to communicate with the canal 
from the Trent to the Merſey. 6 Geo. 3. c. 97. 10 Geo. 
Z: c. 103. 1h Geo. 3. 20. og 

From Coventry to communicate on Fradely Heath with 
the canal between the Trent and the Merſey. 8 Ceo. 3. 
c. 36. | Rn 
"> Bro the river Trent at Hawford in the pariſh of 
Claines, to Chajy! bridge in Droitwich in Wor cefler ſhire. 
8 Geo. 2. c. 37: | 

From Bo dieibain to Bilftone, and ſo to Autherly, to 
communicate with the canal between the Trent and the 
Merſey. 8 Geo, 3. c. 38. 9 Geo. 3+ 53. | 

From Coventry to Oxferd. 8 Geo £3. c. 70. 

669+ 
\ To oblige the proprietors of the Birmingham canal to 
complete the ſame to Newhall Ring, a held near Bir- 
mingbam. 11 Geo. 3. c. 07. | 

' From Leeds bridge in Yorkſhire to the North Lady's 
Falk in Liverpool, Lancaſhire, and from thence to the 
river 7Aerſey. 10 Geo. J.c. 114 

From Bradford to join the laſt canal at J/indhill in 
the townſhip of 7dle, in Yorkfhire. 11 Geo. 3. c. 89. 

From Market IVeighton in Yorkfhire to the river Hum- 
ber. 12 Geo. 3. cc. JJ. | | 
From the river Dee at Cheſter to Middlewich and Nan- 


76 


* 


twich. 12 Geo. c. 75. 17 Geo. 3+ c. 67. 18 Geo. 3. c. 


> 5 | $a 
From Mangan Perth through the pariſhes of Mangan, 
St. Colomb Major, Little Colan, and St. Colomb Minor, to 
Lower St. Colomb Porth, 'in Cornwall. 13 Geo. 3. c. 93. 
- Sir Fobn Ramſden, baronet, to make a navigable canal 
from the river Calder (between Cooper's Bridge and the 
mouth of the river Colne) to King's Mill, near Hudders- 
field in Yorkſhire. 14 Geo. 3. 13. _ BE JE 
From the port or harbour of Bude in the hundred of 
| Stratton in Cornwall, to the river Tamer in the pariſh of 
Cal/iake. 14 Geo: 3. c. 53. 


AQ1o©& 11. 3,c. 19. amended, and a canal from 


| 


Vo. II, N9 143: 


15 Geos Je c. 59. 


the river Aire near Haddeſiey, to the river Ouze at Old 
Brick ork at Ouzegate End, in Selby, Yorkſhire. 14 Geo. 
- 6 JO: x | 
Sir Nigel Greſley, baronet, and Nigel Bitoyer Greſley, 
his fon to make a canal from the coal mines in Apedale to 
Newcoflle under Line, 15. Geo. 3. 16. | 
From Stourbridge town to Staff5rd and to the IWerce/ter 
canal at Szourton, and two cuts, one from the fence on 
Penſnet Chaſe to the junQtion of 1/04» try Brooke with the 
Stour ; and the othet from Black Dh to the leys in the 
pariſh of King's JVinford in Staffordſhire, : 16 Geo, IE 
28.22. G00.-9. 6146: | | 22S 
The proprietors of the Trent navigition to make a ca- 
nal from the ſouth ſide of Harrca/tle to Froghall, and a 
railway from thence to Caldm, &c, 1bGee. 4. c.28. c. 32 
From __ a A mg T albet Foley in Dudley, to-com- 
municate with Stourbridpe canal at Black h t 
Chaſe in King's Winford 16 Ge. pe gt dy 
From the river Trent in the lordſhips of Sawley and 
Long Eaton, in Derbyſhire, to' Langley Bridge in Derbyſhire 
and Nottinghamſhire. 17 Geo: 3. c. 66. | f 
. From - Bafmg ſtoke, Hants, to communicate with the 
river //ey at Chertſey in Surry, and t6 the ſouth eaſt fide of 
the turnpike road in the pariſh of Turgiſs, Hants. 18 Geo, 
Jo Co 73» | Lat: ; 
Navy. Navy officers may aCt as Juſtices of the Peace in 
relation to crimes concerning the navy. g Geo. 3. c. 30 
Pewcaſtle, upon Tyne. For building a temporary 
bridge from thence to Gateſhead in the county of $nbd 
ham, yin J+ < 100. | pe 
few Grave: Lene, Mrdl:ſex ; for paving the 1 
&c. in the pariſh of St. Pant? Shadwell, bob tins 
in ; 1 Geo. 3. c. 23 (See Nighringal Lane); 1 5 Geve 3. 
C6 Gh E228 76 
Newington, Surry. For lighting and watching the road 
from the ſtones end next Blackman ſtreet, to the bridge 
at WWalworth. 17 Geo, 3: c. 23. FR pn 17A 
{:1g4;ungal Lane, Middleſex. For paving the Rreets; 
&c. from thence to Ratcliffe Croſs. 11 Ga. On pts 
Ponconformiſts, Proteſtant diſſenting miniſters takth ! 
the oaths and ſubſcribing the declaration againſt poper 5 
and the declaration in this aCt, to be intitled to all -4 
privileges by 1 1. MM. c. 18. and 10 4". c 1. and ex: 
empt from ſerving in the militia, and from all puniſhment 
by act of uniformity, and may inſtruct youth, but not 
hold the maſterſhip of any college, ot ſchool of royal 
foundation, and 17. & M.c. 18. and this a&t deemed 
m_ iv S,. On J+ C. 44+ | SLIT 
PRorfolk, For the employment of t . . in 
eaſt and weſt F/:gg hugdreds: Is -- yg age al WW 
The like in the hundreds of 1{ilford and Launditeh. | 
The like in the hundred of Forehoe. 16 Gre. 3. 
Co 9. 0 Ks $: | 
| Porthampton. See Paving | 
Norwich. For licencing a playhouſe there; 8 
3+ Cl. 28, | 


| Notes, See Bills of Erchange, 


Gen; 


10 L 


O. 


MD ATHYVS. Anat is made every year for allow- 
ing farther time, and indemifying, &c. who have 
omitted to take the oaths, &c. required. *' 


Form of the oath of abjuration by 1 Geo. 1. ff. 2.c. 13. | 


and 5 Geo. 1. 29+ altered. 6 Geo. 3. c. 53. 

Perſons profeſſing the popiſh religion, taking the oaths 
preſcribed by this at, may inberit lands, &c. 18 Geo. 
Z. c. 60. 


|  Erchillia 2weed, may be imported duty free; 21 Ges 
JZ« C. 62. 
| Orford, For regulating the poor there. 11Geo, 3: 1.4; 
For rebuilding Magdalen college, and amending ws 
ways and ſtreets at Oxford, 11 Geo, 3. c. 19. Extended 
to ſeveral works in the univerſity and city of Oxford and 
ſuburbs, and the pariſh of St. Clement. 21 Gre. JC 


| 


47+ | 


JZAPYER; printed, painted, or ſtained abroad, may 
be imported on a duty of 145. per ſquare yard, but 
not to extend to {ndia paper. 13 Geo. 3. c. 67. ; 
The duties by 10 Ann. c. 19. and 12 Ann. ft. 2. c. 9. 
(except as to the duties on paper printed, painted, or 
itained in Greax Britain, to ſerve for hangings, and other 
uſes) to ceaſe, and in lieu thereof, on all paper, &c. 
made in Great Britain, other duties impoſed. 21 Geo. 
».Co 24, | | | 
: Papiſts. For allowing farther time for inrollment of 
their deeds and wills, and for relicf of proteſtant purchaſl- 
ers. 23 Geo, 2. C. 22. SOR Ee Oh 
Deputy clerks of the peace to have the ſame power as 
principals in adminiſtering oaths as to the execution of 
wills and deeds of papiſts, and the inrollment thereof. 
21 Geo. 3. c. $Is 
So much of 116 12 77. 3. c. 4. as relates to the ap- 
prehending or proſecuting popiſh biſhops, prieſts, or je- 
ſuits, or that ſubjeCts them, or papilts keeping ſchool, or 
educating or boarding youth in the realm, to perpetual 
impriſonment, or that diſables papiſts to inherit or take by 
deviſe or limitation, any eſtate, &c. and gives the ſame to 
the next of kin, being a proteſtant, and ſo much of the 
ſame aCt as difables papilts to purchaſe &c. and makes 
void all eſtates therein, &c. repealed. 18 Geo, 3. c. 60. 
Parlianient. ACQts 1 Hen, 5& 8. 10 & 23 Hen. 6. 
ſo far as relates to the reſidence of perſons elected mem- 
| bers, or of the eleQors, repealed. 14 Geo. 3. c. 58, 
Speaker not to iſſue his warrant for a new eleCtion, 
unleſs the death was certified, fo that notice may be given 


fourteen days before the meeting of parliament, nor | 


where a petition was depending at .the laſt prorogation 
or adjournment. 15 Ceo. 3c 37. þ- I» 
Sz. 2. May iflue his warrant on a member's becom- 
ing a peer, the ſame as if he was dead. yn 
Parliament may be aſſembled in ſourteen days (though 
adjourned or prorouged for longer time) in cale of rebel- 
lien. 16 Geo, 3. c. 3. /-2 


chefter to New Alresford. 20 Geo. 3. c. I. 

None to vote for knights of ſhire, unleſs aſſeſſed: to the 
land tax for his qualification ſix months before the elec- 
tion ; but not to extend -to annuities, or fee farm rents 
(duly regiſtered) if iſſuing out of lands, &c. rated, or to 
perſons intitled by deſcent, marriage ſettlement, deviſe, 
or promotion to a living or office in twelve months be- 
fore, if the qualifications have been rated two Years be- 
ſore. 20 Geo, 3 27. fo I, 2. 

$28. 12. Huſbands intitled to dower in right of their 
wives, though the dower is not ſet out, may vote, 


The eleQtion of knights for Hants removed from Win- | 


P. 


ol 


The clerk of the peace to attend on eleCtions on be. 
ing paid 2/. 25. per day, and 1s. 6d. per mile for travelling 
charges, and after the writ 1s out, any perſon may ſearch 
bis ofhce, and have copies of duplicates on paying 64. for 
every three hundred words, and cool. penalty on refuſal, 
to be recovered with coſts by aftion in two months by 

the party aggrieved, and on judgement and conviction to 
forfeit his office, but eroooring by others to be in 
twelve months. Same ad, to /« 19, | 

_ The city of ZYPinchefter and town of Shrewſbury exempt= 
ed out of the proviſions by 8 Gee. 2. c. 30. (title Parlia- 
ment) fo far as relates to the removal of troops during e- 
leCtions ; to continue whillt there are priſoners of war 
at JVincheſter, but not to bemore than three ſoldiers to each 

twenty priſoners, and during the ſame time the eleCtions 
are to be at Alresford, and the poll to be adjourned to 
Newport in the 1/e of Wight, as by 5 & 8 I. 3.c. 7. and 
while priſoners in the building over the Severn near 
Shrewſhury, the troops neceſſary to guard them not to be 
removed, but one relief every twenty-four hours during 
the eleCtion, andonly one ſoldier to every twenty priſoners, 
20 Gez. 3. c. 50. Continued by 21 Geo. 3. c. 43+ | 
| Right of election for the city of Coventry declared to be 
in freemen having ſerved ſeven years apprenticeſhip, 
[not receiving alms, being ſworn and inrolled. 21 Geo, 


3: C. $4o | | 
Patent Office, To prevent granting any patent oflice 


| in the colonies, for longer term than during the time the 


grantee ſhall diſcharge the duty thereof. in perſon, and 
behave well. 22 Geo. 3. c. 
Paving, Lighting, Cleanſing, and UWatching. For pav- 
ing &c. the ſtreets, inthe city of /incheter. 11Geo. 4. c. 9. 

The like of that part of Goadman's Fields, which lies in 
the pariſh of /Yh:techapel in Middleſex, 11 Geo. 3. c. 12. 
_ The like of that part of F/hitechapel high ſtreet, which 
lies 1n the county of Adiddleſex, &c. 11 Geo, 3, c. 15+ 
I8 Geo. 3. GJ | 

'The like of /} 
2». 2T« 
 _ The like of Roſemary Lane, from the pariſh of St. 
Bat:lph, &c. 11 Geo. 3. c. 23, | 

For cleanſing and lighting the town of South Leith, in 
Scotland, the territory of St. Anthony and Yard Heads, and 
ſupplying the ſeveral parts with freſh water. 11Ge. 3. c.30+ 

For paving, &c. the parith of St. Jo-bn, Clerkenwell, in 
Middleſex. 11 Geo. 3. c. 33. | 

For cleanſing, lighting, and watching the ſouth ſide of 
the city of Edinburgh. 11 Geo. 3. c. 26. 

For paving, &c. part of the town of /7akefield in York- 


apping Street, in Middleſex, &c. 11 Geo, 


— 


ſhire, 11 Geo. Js G& 44+ | 
| The 


BAY 


The. like in the pariſh of St. Luke, in Middlifox, and } For lighting, te, the road fro 


widening the weſt end of Chiſwell Street, and the ſouth 
end of Brick Lane, &c; 11 Geo. 3. c. 46. 

The like of Faydon Square, &c. in the pariſh of the 
Holy Trinity in the Minories in Middleſex. 11 Geo. 3. c. 54. 
\ For lighting, &c. the burgh of Canongate and the li- 
berties'of Pleaſante and Lieth I/ynd, adjoining to the roy- 
alty of the city of Fuinburgh. 12 Geo. 3.c. 15, 

For lighting and watchin 


eſtabliſhing a watch there. 12 Ges. 3. c. 17. 
- For paving, &c. the town and pariſh of Chatham in 
Kent. Same year, c. 18, Extended to the pariſhes of St. 
Margaret and Gillingham, 16 Geo. 3, c. 58. 

The Jike of the pariſh. of Chri/! Church, in Middleſex, 
and ſuch part of Brick Lane as is not within the fame 
pariſh. 12 Geo. 3. c. 38. 

'The like of the part of the pariſh of St. Sepulchre which 
lies in Middleſex. 12 Geo. 3. c. 68. 


The like of the part of the pariſh of St. Pancras, in| 
c 


Midddleſex, which lies on the weſt fide of Tottenham 
Court road. 12 Geo. 3. c. 69, 


The like of the high ſtreet, eaſt ſtreet, and weſt ſtreet, 


13 Geo. 3. c. 15. | 
- 'The like of the town of Greens, in Scotland, and ſor 


XK 
cleanſing tbe harbour there, and ſupplying the inhabitants 


with freſh water. 13 Geo. 3. c. 28. 

For paving, &c. regulating the market, and building 
groyns, Sc. at Brighthelm/lone in Sufſex. 13 Geo. 3- 
Co 6. 

For lighting, &c. the roads, &c. in the town and 
chapelry of Peterſham in Surry. 13 Geo. 3. © 42. 

The like of the town of King/lon upon Thames in Surry. 
13 Geo. 3 c. 61. 


For paving, &c. the town of Cardiff in Glamorgan- | 


_ frire. 14 Geo. 3. © 7. 

The like of the pariſh of St. James, Clerkenwell, in 
Middleſex. Same year, c. 24. 17 Geo. 3. c. 63. | 

The like of the itiects of the old artillery ground in the 
liberty of the tower of London. 14 Geo. 3. co JO. 


The like of the city, and ſuburbs of Hereford. 14 


Geo. J. c. 38. : 
The like of Groſvensr Square, and all other aQts relat- 
ing thereto, repealed. 14 Geo. 3. c. $52, - oo 
© For regulating the watch and beadles in the city and 
liberty of J/efminſter. 14 Geo. 3. c. go. - 
For lighting the hamlet of H:ghgate in Middleſex. 15 
Geo. 3. cf. 43. ; ; 
. _, For paving, ©&c. New Gravel Lane, in the pariſh of St. 
Paul, Shadwell, not compriſed' in 11 Ges. 3. c. 23. {ſee 
above). 15 Geo. 3. C. 54. | 
For watering Picadilly from the end of Berkley Street, 
_ to Hyde Park corner. 15 Geo.3.c. 57. 
| For lighting, &c. the pariſh of Hampſlead in Middleſex. 
15 Geo. 3+ «58. | ; 
_ 'The like ofthe part of the pariſh of St. George in 
Middleſex, not in the liberty of the Tawer. 16 Gee. 


«Co US. | EL : 
_ 'The Iike of the borough of Boſton in Lincolnſhire. 16 
| Geo. 2. 6. 25. | I = Os 

The like of the villages of Camberwell and Peckham in 
Surry, and a foot patrol eſtabliſhed between Peckham and 
Blackman Street, Southwark, 16 Geo. 3. c. 20. 

For paving, &c. ſtreets in the borough of Dorchefter 
and Col'iton Raw, in Dor/etſhire, and for preventing fu- 
ture- buildings being thatched. 16 Geo. 3c. 27. 


The like of the ſtreets of Portſmouth. 8 Geo. 3. c. 62. | 


I6 Ges, 3. & 59. . ] 
'The like of the town of Brectnock, and ſupplying the 
ſame with water. 16 Geo. 3- c. 50. : 
The like of the town of Weymouth and Melcombe Regis, 
IG Geo. Þ Cc 57+ TE 
For widening, &c. ſtreets of the town of Mancheſter in 
Lancaſhire. '16 Gev. 3. c. 63, , RAT 
For paving, &c. Wapping ſtreet, and Ratchffe Highway, 
and opening a communication between them, and alſo 


betwcen Old Gravel Lane and Virginia Street, &c, 17 


Ges, 2s Ce. 22s 
9 


ſuch part of the town of | 
Tſiington as lies in the pariſh of St. AZary in /flington, and 


C 


P © A 


om Blackman Street, to the 
bridge at Jalworth, 17 Geo. 3. c. 23. dp ou 
For opening the ſtreets, &c. of the town of 77/0l- 
verhampton. 17 Geo. 3. c 25% | | 
For eſtabliſhing a watch in Mile End, Old Town, in the 
pariſh of Szepney. 17 Geo, 3. <. 66, 1), © 1 1 OO 
For paving, &c, the city of Gloucefer.' 19 Geo. 3: c. bY. 
The like of Dover in Kent, and the pariſhes of St. /Aary 
the Av and St. Zames the Apoſtle there. 18 Geo. 3. 


The like of the ſtreets, &c. of Norton Falgate, extra- 
prorylal, and part of Magpie Ally and Bloſſom Street. 18 

00. Je Co 77. #4 nl 

The like of Dirty Lane and other avenues from //hite- 
chapel to Biſhepſgate Street. 18 Ges...3. c. 80, | 

The like of the town of Northampton. 18 Geo. 2. 


C79. | | 

The like of the borough of Bridgewater, and for eret- 
ting a market houſe there. 19 Geo. 3. c. 3b. 

The like of the town of Burton upon Trent. 10 Geo, 3. 


* 39» | | | 
The like of the town of Colche/ler. 21 Geo. 3. c. 30» 


The likeof the borough of Dewi/es in; Wiltſhire, 2.1 'Geos 
in the town and pariſhes of Graveſend and Milton in Kent. | 3. '' Tap 


36. 


The like of the town of Plymouth Dock, | 21 Geo. 3 
] 2. | $5 'Þ 3 IAIQIV ELL. <.-L4-17 UE Þ. 
For paving, &c. the ſtreets, &c., inthe pariſh of St. 
Mary, Redriffe, in Surry, 23 Geo. 3, c.. 31. gre 

For paving Pueen Street, &c. in the hamlet of Ratcliffe 


23 Geo. 3. c. 87. iurwaolis Sr anld : 
Pauper. A defendant removing an. inditment by. 
| certrorart, without good cauſe, cannot be admitted a pau- 


per.  1.Black. 230. . oof 16; 0 
Paymafter. For better regulation of the office of pay- 
maſter-general of the forces. 22 Geo. 3. c. $1, 23 Geo. 
3. fo FO. EET 3% FT 
Pembroke, Earl of, for veſting in him certain lands 
in the aCt mentioned, &c. 23 Geo. 3.c. I. : 


Penalties. When a penalty is paid according to the 
ſtipulation of articles, no ſubſequent aQion on the caſe 


lies for the breach of contraft. 1 Black. 387. 


But one may recover more than the penalty in damages, 


where there has been ſo much, precedent payment. 1 
Black. 395. by | : | 
Perring, Peter. See Rumbolp, Sir Thomas. | 
Pilots, for regulating them. at King's Lynn in Norfolk 
13 Geo. 3.c. 38. | 


Pin-wmoney. Wife is a creditor only for one years ar-- 


rear of pin-money. 2 Fez. 7, 190. Ia 
So for her ſeparate eſtate received by huſband.  1bid,.. 
Plague. Treaſury may pay 5000/7. for the purchaſe 
of lands, &c. whereon to build a Lazaret, to be veſted in 
the crown. 12 eo. 3. c. 57. | 


Plantations. Ads 2 Geo. 2.c. 25. as to white pines in + 
Nova Scotia, and 5 Geo. 2. c. 24. as to coffee, continued 


by 6 Geo. 3. c. 44 /. 3, 4+ 14 (0: & c. 86. /. 6. 
Prince Rupert's Bay and Roſea in 


Famaica, declared free ports for one decked ſhips (except 
certain goods ſpecified.) 6 Geo. 3. c. 49. 13 Geo. 3+ £73» 
14 Geo. 3. C: 41. 21 Geo, 3.c. 29, 


For indemnifying perſons againſt the penalties of the | 
ſtamp aCt in America, and making deeds, &c. unſtamped, 


valid. 6 Geo. 3 c. 51. 


Alteration of the duties in America on foreign melaſles . 
and ſyrups, and Britiſh ſugar, coffee, and pimento, coals, 
Eaſfi Inaia goods, cambricks, &c. and for. regulating the . 
| trade with America. Same year, c 52s 7 Geo. 3. 6 % 

lowed to be imported, 
duty free, from the colonies in America. 7 Geo. 3. c, 30. 


Sago powder and vermicelli a 


21 Ges. 3. c. 29. 


Premiums on importing raw 6ilk from America, viz. 


from Fanuary 1, 1770, to the ſame 1977, 251. per. cent. 
to Fanuary 1, 1784, 20). per cent. and to Fanuary 1, 1791, 
I 5/. per cent. Q Geo. 3. c. 38. | | 

Importers of rum and ſpirits from the plantations may 
warehouſe the ſame according to. 15' Geo, 2; c. 25. (ſee 


Brandy, 


» C. | 45 : "Tj LOU 
The like of Henley upon Thames in Oxford/hire.' 21 Geo. 


; Dominica, and Kingſ- | 
ton, Savannah le Mer, Montego Bay and Santa Lucia in 
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Branty, &c). which with ſeveral other as are continued. 
11 Ger, 3+. 51. le | : 
 AQs 8 Gee. I. c. 12. as to timber from America, and 
12 Geo. 2. c. 30. as to fugar from the ſame, continued. 
12 Geo, 3.c. 56. fe 4. 18 Gee Je c. 45. | Pe 
AR 21 Geo. 2. c. 30. and others relating to andigo 


from America, continued. 12 Geo. 3. c. 56. /. b. 17 Geo, | 


2. £. 445 
s F reality may lend money on eſtates in the colonies 
at 51. per cent. per ann. 13 Geo. 3. G& 14. . 

Cocoa and coffee the produce of Dominca may be im- 
ported under the ſame regulations as ſugar and rum from 
thence, and one ſeventh part allowed on coftee in the 
huſk. 13 G22. 3+. 73. 17 Geo. 3. c. 44s 

Duty on negroes imported to Dominice, and exported 
ſrom Jamaica, reduced from 30s. to 25, 64, fer head. 13 
Geo. Ze. te 73+ fe 4+ | / 

Timl:er the growth of Dominica may be imported to 
other {n:rrican colonies, ſubjet'to 12 Ge. 2. Co IS. 
Same ae, /. 5. continued by 17 Geo. 3. c 44+ /. 4+ 

Officers of the cuſtoms in Newfoundland may take the 
ſame fees as were taken at Hallifax in Nova Scona be- 
fore Faizary 1, 1768. 16 Geo. 3. c. 47» 
The exercife of taxation over the Br;tih colonies in 
North America and the J/e/t Indies, except tor the regula- 
tion of commerce, given up by Parliament, 18 Geo. 3-c. 
12s /. 1: 

8:8, 2. 80 much of 7 Geo. 3. c. 46. as impoſes a duty 
on tea from Great Britian to America, repealed. 
' 'To enable the King to conclude a peace or truce with 
. certain colonies in North America, therein mentioned. 22 
Geo. 3.6. 40; 23. | | 
3wmouth, Leaſe of ground for the improvement of 
the dock agreed for by the commilſioners of the navy, con- 
firmed, 6 Geoe 3. 102. | 
For building a chapel at P/ymuth Dock, in the pariſh of 
Stoke Damerell. © Geo. 3. c. 85. | | 
Foc velting lands, &c. at P/;mouth and Sheerneſs, in 
ruftees, for enlarging the dockyards, &c. and for the 
b-:ter d:fending the paſſage of the river Thames at Grave- 


ſer nid Zulbury Forte 20 Geo. Jo c. 38. 21 Geo. 3.c. Ol. 


22 (70, 3 66,12. | 

To, Door children belonging to the {{ ve 1teen pariſhes 
withont the walls of Lendzn, the twenty-three in /Mradelſex 
and Sy, within the bills of mortality, and the ten in 


the city and liberty of JYe/tminſfter, regulated. 7 Geoe | 


3. C. 20. | | 

, Ojerſcers of the poor in Eng/and to return anſwers on 
oath to the queſtions ſpecified as to the ſtate of the poor. 
16 Gre, 3. C. 40. 

_ Poor children bound apprentices by corporations, to 
b2 provided for in the ſame manner as if bound by pariſh 
oihcers, but no perſon obliged to take an apprentice, un- 
leſs an inhabitant or occupier of land, &c. in the pariſh 
whereto the child belopgs. 20 Geo. 3. c. 36. /. 1. 

Seft. 2. Baſtards born in houſes of induſtry to belong to 
the pariſh where the mother is legally ſettled. | 

' For regulating the poor at P/ymouth Deck, and the pa- 
r:/h of Stzke Damerell, 21 Ges. 3. c. 72, 

To prevent priſoners in King's-Berch priſon, &c. gain- 
ing ſettlements in the parith of St. George the Martyr, 
in Szuthwark. 23 Gene 3. 23. 


JzPorceiaty. Letters patent granted to 7/7:!l:;am Cook- 


worthy, of Plymouth, for making porcelain from moor 
{tone and growan or growan clay, and alſigned to Richard 
Champicn, of Briſtol, continued from the 17 of March, 8 
Geo. 3. for twenty-eight years. I5 Geo. Je c. 52. 

Portman Square, in the pariſh of Mary-l/e-bore, for 
the improvement of it. 22 Geo. 3. c. 85. | 

Korttmoutyt. Goods not ſubject to duty on exporta- 
tion or prohibited, may be conveyed from Syuuthampton 
and Pert/muth to Cowes, in the ifle of [/i2gh?, and alſo 
tteep and cattle (horſes and lambs excepted) in open 
boats. G6 Ceg. 3» c. 50. f. 1. See Priving. | 

- To veſt certain lands, &c. in the King, for better fecu- 
ring docks, &c, at Portſmouth and Chatham. 22 Geo. 3. 
C, BO» 23 Geo Jo C71. | 


Wortugalſs Goods the produce of the Portugueſe ſet- 


tlements, may be imported into Great Britain or lreland | 


Co 70. 
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in Portugueſe ſhips, and wool, barilla, jeſuit's bak 
linen yarn, may be imported from any place in neutr;!- 
ſhips in amity, during the preſent hoſtilities, loreign ſhing 
paying alien duty. 21 Geo. J'6. 27. * | . 

Woſtage of Letters. Action on the caſe 1icg 
a deputy poſt-maſter, for non-delivery of letiergs 5 y2;; 
at private houſes in a country poſt-town, 2 Black. gc6 ; 

Loft Horſes. For granting duties on licences io be: 
taken out by all perſons letting horſes to hire, &, 
20 Geo Z-c. 51. See Stamps. ; 

Pot Gffirce, To alter certain rates of poſtage, az4q 
to amend g Ann. c. 10. — 5 Geo. 3. c. 25. Allowance of 
1,500 /. out of the poſt office, to the clerks of the Secre. 
tary of State's office, in lieu of their franking letters, 9 
(eo, 3. Co JG, : 

To enable commander in chief, and his ſecretary, tg 
ſend and receive letters free from poſtage. 22 Gey, ., 


z and 


© . 
avainſt 


'Do enable adjutant-general, and comptrollers of arm 

accounts, to fend and reccive letters ſree from pollage, 
23 Geo.. c. 69. 

Pot and Peart ſhe. To pay a duty on importa- 
tion... 20 Geo. 3. 25. See FAlantatione, 

Printing, 'The crown hath no prerogative or power to 
grant the printing of almanacks to thetlationers company, 
excluſive of any other perſons. 2 B/zk. 1004, 

The Eing's printers entitled to print ſtatutes, excluſive 
of all ſuch as have not prior grants ; which the univerſity 
of Cambridge has, and is therefore intruſted with a con- 
current authority to print as of Parliament, 1 Bla*k, 
I2T., 

Collufive notes to an edition of the ſtatutes, will not 
take it out of the King's printer's patent ; but Chancery 
will not decide between two cortending patents by the 
ſummary way of injunction. 1 Place. 371. 

Pr: noncrs. For their relief when charged with ſeloay 
or other crimes, reſpecting the payment of fees to g:olere, 


| &c. 14 Geo. 3. c. 20, 


Prize? To oblige agents for prize-money to account, 
Ofc. 4 Gels Jo C 2ho | 
For veſting in Greenwz hoſpital unclaimed ſhares in 


-prizes, &c. 12 Geo. 3. c. 25. 


Act 33 Geo. 2. c. 19. as to the manner of recovering 
penalties and forfeitures to Greenwich hoſpital, repealed. 
16 Geo. 3. c. 24. | 

Sole property of all prizes taken by. men of war, veſted 
in the captors. Ib Geo. J. c. 5. 

Prizes taken from the rebellious colonies, not to be 
ranſomed. 17 Geo. 3.c. 7. Nor neutral ſhips. 19 Gez. 

« Co OF. | 
, Capincy may be licenced to carry prizes it:to any port 
in America. 17Geo. 3. C. 40s | | 

For relieving captors of prizes, with reſpe&t to the 
bringing and landing certain prize goods in this kingdoms. 
18 Geo. 3. c. 15. Extended to prizes taken from the 
French, &c. 19 Geo. 3.c. 5, Two laſt aQts extended to 
prizes taken from the Spaniards. 20 Geo. 3. c 9. 

Regulations as to commiſſions to privateers, &c. 19 
Geo. 3» oo 07. | 

Prizes by the King's ſhips to be divided as the King 
appoints, Wc. 20 Geo. 3. c. 23, os 

Acts 18 Geo. 3. c. 15. 19 Geo. 3. c. 5. and 20 Geo: 
3+ £.9. extended to prizes taken from the Dutch, &:. 21 
Geo 4%. C Go 

For relief of naval officers, &c. with reſpect to prize 
money not claimed in due time.-. 22 Geo. 3. c. 15. 

For fale of prize goods ſecured in warehouſes, &c. 
2.3 (30% Jo Co G7. 

Bromijfory F2otes. An original or indorſed promiſ- 
ſory note has no reſemblance to bills of exchange. But 
when once indorſed, it has an analogy to a bill of ex- 
change, 'The indorfer then reſembles the drawer of a bill; 
the maker, the acceptor of a bill ; and the indorfee, the 
payee of a bill. And promiflory notes and inland bills 
of exchange are juſt upon the ſame footing. 2 Bur. 656, 
677. A confuſion has ariſen from calling the maker of a 
bill, the drawer. 1-:d, 678, : 

The indorſee is bound to apply to the maker of the note; 
and 1f he is guiity of a neglect, and the maker becomes 
| inſolvent 


RK: 1:6 
os the indorſee loſes the money, and cannot come | 
upon the indorſer at all. 2 Bur. 676. And if the in- 
dorſee of a note brings an aCtion againſt the indorſer z 
be, the plaintiff, muſt prove a demand of, or due diligence 
uſed to have gotten the money from the maker of the 
note. -2 Bur. 676, &c. See Bills of Exchange, 
Stamps. _ ds EY ah 

Proof, of having ſworn an atiſwer in Chancery, is ſuf- 


K 7.0 
ficient, if the name be proved to be the perſon's hand writs 
ing, and the jurat be proved to. have been ſubſcribed by 
the maſter ; though there be no evidence of identity: of 
the ſwearer's perſon, or of his aCtual ſwearing : at leaſt 
this puts it upon the defendant to ſhew a reafonable ſuſ- 
picion that he was perſonated. (This was upon an ins 


dictment for perjury.) 2 Bur, 1189. 


Q 


CHUALIFACATJONS. See Oaths. 
Quakers refuſing to pay tithes, rates, or other rights, 
dues or payments, to churches or chapels; tor the ſitpend 
or maintenance of the miniſter or curate, are compellabie 
thereto (if not exceeding 10/7). by an order of any two 
juſtices of the county or place, other than patrons or 
perſons any way intereſted, who may alfo order coſts (not 
excceding 10/l.) 'waich order may be appealed from, to 
the general quarter ſeſſions ; but ſhall not be removed into 
any other court, unleſs the title of ſuch tithes, dues, or 
payments, ſhall be in queſtion : 1ſt, The act of 7&8 
V. 3.c. 34: ſ- 4: extends only to great or [mall tithes, 
and church rates; and is temporary : but the ſubſequent 
att of 1 G. 2. /t. 2. c. b. /. 2. makes the former perpe- 
tual, and extends to any tithes or rates, or any cuſtomary, 
or other rights, dues or payments, belonging ro any 
church or chapel, which of right by law and cuſtom 
ought to be paid for the ſtipend or maintenance of any 
miniſter or curate, officiating in any church or chapel ; 
both as direct, that the proceedings ſhall not be re- 
moved into any other court (except the appeal to ſef- 
| ſions), unleſs the title ſhall be in queſtion. They mean 
that the title be really in queſtion, and upon ſome real 
foundation of controverſy : but the metre general ſcruple 


—_——— 


of the Quakers, to pay any demands of this nature, and 


their con lequenitzl afſertion, © That the right is in queſ- | 


tion,” (without ſhewing upon what foot), is not a ſuf- 


ficient ground for removing ſuch .orders: Theſe two 


acts were made in favour to, and for the eaſe-and benefit 
oi Quakers: and it would-fruſtrate their intention, if they 
might be thus evaded, either by their obſtinacy, or mere 
general ſcruples: a certiorari having iſſued, grounded 
upon a politive, but general affidavit on the part of the 
Quakers, © "That they controverted the title to theſe 
tithes before the juſtices z and that the title to them was 
really in queſtion.” The writ was ſuperſeded (upon its 
appearing, that this general allegation and conſequential 
aſſertion had no beiter foundation than their {cruples or 
obſtinacy, as above), qrta improvide emanavit ; the return 
taken off the file, and the order remanded : but theſe ats 
never meant to give the juſtices juriſdiction to determine 
upon the right and title, where they are really in diſpute 
and queſtion between the parties. 1 Bur. 485 to 489. 

E:uebec., For making more effeCtual proviſion for the 
government thereof. 14 Geo. 3. c. 83. 

For defraying charges of the adminiſtration of juſtice 
there, &c. 14 Geo. 3. c. 88, | i 


ED 


R ATSINPS, great, to pay only the old ſubſidy 
| of 10s. per hundred, and additional duties. 14 Gee, 
3. CG 74. 
. Kanfom. To prevent the ranſoming of ſhips taken 
ſrom the King's ſubjeQ,s &c. 22 Geo. 3. c. 25. 
Recognizanre. Attorney general as well as the officer 
is entitled to coſts by the aQt 8 Ann. c, 7. where there is 
judgement ſor the King, and the recognizance ordered 
to be put in the ſuit, Park. gl. | 


Recognizances eſtreated into this court, how dif- 


charged under the aft of 4 Geo. 3. c. 10. Park. 166. 

Two juſtices of the peace after the expiration of 32 
Geo. 2. c. 25. might take a recognjzance for the appear- 

- ance of a perſon charged with wilfully ſinking a ſhip upon 
the high ſeas, contrary to 4 Geoe 3. c 11, at the next ſef- 
fion of admiralty, and ſuch recognizance might be ef- 
treated into this court. Park. 241. 

Kecorder. A wilful negleCt to attend the ſeſſions is a 
cauſe of forſeiture : but a ſingle inſtance of abſence, 
where nothing of importance was expeCted or likely to 
happen, nor any notice given to attend, is not ſo, 4 
Bur. 1999 to 2008. | | 

Kice, may be imported from America duty free, but 
if exported, to pay 6d. per pound ſublidy, 20 Geo, 3. 
"I . 


May be imported at 'Briftol, Liverpool, Lancaſter, and 


Whitehaven, as into other ports, by 5 Geo. 3« 6 45. — 12 
Ver, IL. N? 143. 


Geo. 3.c. bo. To encourage the making ſtarch thereof: 


13 Geo. 3. G& 7» | 
't'o pay a duty on exportation, 14 Geo. 3. c. 67, To 
allow the drawback of the whole duty of cuſtoms upon 
exportation. 2% Geo, 3. c. 56s _ | 
Kichmond, Surry, for building a bridge over the river 
Thames there, and the King may grant the inheritance 
in fee of the ferry for that purpoſe. 13 Geo. 3. c. 83. 


Richmond, Loancafbire, for building a church or cha- | 


pel there. ' 12 Geo. 3. c. 36. 5h | 

Riots, Aft 1 Geo. 1.0. 2. c. 5. /. 4. extended to mills, 
engines for draining collieries and mines, and waggoti 
ways and fences erected by aft of Parliament. 9g Geo. 

. Co 2 . : 

; Perſons aCting in ſuppreſſing the late tumults in Lon- 
don, We:/tminſler, and Southwark, indemnified, &c. 20 
Geo. 3. £ 64. | | 

Fohn Royce was indiCted at a ſeſſion of Oyer and Ter- 
miner, on iGeo. 1. fl. 2. c. 5. /. 5. for capital felony as prin- 
cipal in the ſecond degree. A ſpecial verdiCt found, that he 
and divers others unknown, to the number/of one hun- 
dred and more, did with force of atms, unlawlly, riot- 
ouſly, and tumultouſly, afſemble together, to the dif- 
turbance of the-public peace ; and being ſo'afſembled, 


| divers of them did with force and arms, unlawfully and 


with force, feloniouſly begin to demoliſh and pull down 
a dwelling houſe, in the idiQment ſpecified ; and that 


19 M Royes 
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Royce was preſent, and did then and there encourage and 


abet the ſaid perſons unknown, in beginning to demo- | 


liſh and pull down the faid dwelling houſe, by then and 
there ſhouting and raifing expreſſions to incite the ſaid 
perſons unknown fo to do; but that he did not with force 
begin to demoliſh or pull down, or do any aCt with his 
own hands or perſon. for that purpoſe, otherwiſe than 
as aforeſaid. This offence, which was before this act of 
Parliament only a miſdemeanour, is by it made felony, 
without benefit of clergy : perſons preſent aiding or a- 
betting, are principals in the ſecond degree, and are 
within this ſtatute and ouſted of clergy. 'This verdict ſuf 
ficiently finds this man to be a principal in the ſecond 
degree. The following objeCtions in arreſt of judge- 
ment were over-ruled ; viz. iſt, Commitſhon of gaol de- 
livery does not, as ſet out, ſhew that the judge was of the 
quorum. 2dly, No iflue is joined upon this record. 3d! y, 
Nor can ſtate by whom the juſtices were alligned. 4tbly, 
'Chree were indicted : but it do not appear what became 
of the other two z therefore the record was incomplete. 
4 Bur. 2073 to 2086. | 

Rivers, navigablcs The river Lea extended to Hertford 
town mill. 7 G92. 3. 51, ITE 

Act 24 Geo. 2. c. 19. relating to the river Nar, from 


| Lynn to IWeflacre, in Norfolk, continued. 10 Geo. 3+ 
66:27: | 
The Thames embanked oppoſite Durham Yard, Saliſ- 


bury Street, Cecil flreet, and Beaufort Buildings, and thecity 
of London, and dean and chapter of //Y2z/tmin/ter, may try 
their right. 11 Geo. 3. G 34+ | 

For improving and compleating the navigation of the 
Thames ſrom Lindon, to Cricklade in Wiltſhire, Same year, 
c. 45. —Repealed as to the commiſſioners, and their 
authority. 14 Geo. 3. co gl. = 

For regulating the navigation of the river Trent from 
TVilden Ferry, to Gainſborough in Lincolnſhire, 10 Geo. 

£07 

; A AGE of the Trent made navigable from Upper I/ear 
in the pariſh of Averham in Nettinghambire, tothe Crank- 
leys, in the pariſh of South Muſtham. 13 Geo. 3. c. 86. 

The river Soar from the Trent near Loughborough, made 
navigable, and canals from the Soar to the Ruſhes and 
Hermitage Poole, at Loughborough. 6 Geo. 3. c. 94. 

River Ure, the like from the junCtion with the Swale 
to Ripon, in Yorkfhire. 7 Geo. 3. c. 93. 

River Ouze, the like from 1/iddington Ings, at or near 
Linton, to the junCtion of the Swale and Ure ; and alſo the 
Swale from the ſame junCtion to Morton Bridge, and the 
brook running from Bedale, into the Swale, 7 Ge. 

. c. 96, 
A brook, called Cadbeck, made navigable from the river 
Swale to the borough of Thirſe in Yorkſhire. — 7 Geo. 3. 


Co 95; | 
|: Dh Hull and Frodingham Beck, the like from Ake 
Beck mouth to the Clough on the eaſt corner of Fiſholme, | 


and from the ſaid Clough into or near the town of Great 


Driffied, in the Eaſt Riding of Yorkſhire. 7 Geo. 3. 
Cc. 97. | RE IO | 
River Ancholme; the like from the river Humber at 


Ferraby Sluice in Lincolnſhire, to the town of Glamford 


'nuity on him, &c. 23 Geo. 


"WY. a4 
Briggs, and from thence to B;ſhsp Briges, 7Geo. 2. © 98, 
1 o explain, &c. a private att of 16& 17 Car, 2, No, 12. 


for making divers navigable, ſo far as relates to the river 


Itching running from Alresford through IYVincheſ/er, to the 
ſea near Southampton. 7 Geo, $.c. 87, _ x 

To extend the river Calder to Salter FlebBle Bridge, and 
to Sowerby Bridge in Yorkſhire. 9 Go. 3. c. 71, 
The river Bure, called North River; made navigable 
from Culrtfhal/ to y/ſbam Britge in Nerfelk, 12 Geo, 2c, J7 

For amending the at 2% Ges. 2. c. 12. as to the | 
river Loyne, alias Lune, and for building a quay at Lan. 
caſter. 12, Go, 3. c. Bl 

ACt 11 Geo. 3. c. 45. as to the river Thames, amended, 
and no towing paths, &c. through gardens, orchards: 
yarde,parks, paddocks, incloſed*}awns, or planted avenues, 


: without the conſent of the owner, and the commitee ma 


x the price of carriage and hire of horſes, and taking 
more penalty 20/, and no veſlct to moor in Top/ow mill 
ſtream. 14 Geo. 3.c. 91. 

On the river Thames veſlels to draw three feet of water 
from May 1, to November 1, and three feet eight rnches 
the reſt of the year ; and to have metal marks inſtead of 
white lines, and when the water is above the high mark, 
the gates to be opened, and no lock owner to be a com. 
miſhoner. 15 Geo.3. c. JI. | | 

AEt 3 Geo. 3. c. 13. amended, and the river Stroug- 
water made navigable from Framiload to Iallbridee. 16 
Geo. 3 c 21: : 

'The like of the river Soar, from the Trent to Biſhop'ss 
Meadow, in Garenton in Leice/terſhire, and a canal from 
the ſame to the Re/hes at Loughborough. Same year, c, bs. 

\ The city of London may purchaſe the tolls for navigat- 
ing the Thames weſtward from Loudon Briage, in their 
liberty, and in licu thereof to take other tolls in a&t men- 
tioned, 17 Geo. 3. c. 18. 

_———_ tolls for navigating the river Lea. 19 Geo. 
3. "I 5 . : No ry 

For improving the navigation of the river Burn Eau, 
from Bourn to the river Glen at the Tongue's End, in Lins 
colnſhire. 21 Geo, 3. ot. 22. ; 

For continuing and making more effeQtual ſeveral as 
for making navigable the {channel from the Hythe at 
Colchefter, to Wivenhoe. 21 Geo. 3. c. 30. 

For appointing new commiſſioners to carry on the na- 
vigation of the river Stawer in £/x, according to 4 & 5 
Ann. c. 15, 21 Geo. 3.c. 7%. | 

BKochejter. For the more eaſy and ſpeedy recovery of 
ſmall debts there. 22 Geo. 3. c. 27, _ | 
Rodney, Lord, for ſettling and ſecuring a certain an- 
3. c. 86. 
Rugby ſchool. "The truſtees enabled to ſel! or let the 
eſtates, 17 Geo. J. c. 71. | 

Kum, imported in caſks under fixty gallons, forfcited. 
5 Geo, 3.c. 43+ See Brandy, Plantations, 

VRumbold, Sir Thomas, for reſtraining him and Peter 
Perring, Eſq ; from going out of the kingdom, @c. 22 
Geo. J. C 54» 59+ 23 Geo. 3. c. 5, 59. ED 

Kuſſia Linen. Duty on importing it, &c. 5 Geo. 


J« £+43- 6 Geo. Z. 6.13, 


of 


SD#ILCLOTH. ACt 9 Geo. 2. c. 37. continued. 

12 Geo, 3-6 » IB Gee. 3. c. 45. Acts 12 Ann. [t, 

I+ c. 16. and 19 Geo. 2. c. 27. continued. 8 Geo. 3. c, 
23. 14 Geo, 3. c. 80, 22 Geo. 3. co 1% 

Salt, Officers guilty of frauds, not only to forfeit the 


| penalty of their bonds, but alſo dauble the value, and 105, 
per buſhel, &c. 5 Geo. 3. c. 4.3. Foul ſalt at the works to 


pay only 44. per buſhel, &c. 8 Geo. 3. c. 25. | 
& 4 Geo. 3. c. 19. as to importing ſalt to Quebec, 
continued. 13 Geo. 3. 6. 6g. 20 G40. 3. 6. 19. 


Additional duites on ſalt, 20 Geo. 3 & 34+. 22 Geo. | 


L £30, The King's title-thereto may be proſecuted 
| for two years. 9 Geo, 3.ce.16. . 11 Geo. 3.6. 3. 'The 
| High German church, and the Low German church, and 
the church-yards. and burying grounds thereto belong- 
ing, and the buildings uſed as barracks, and two houles 
in the friary uſed by the officers, to be under the ſurvey 
of the exchequer, and the reſt of the precinct of the 
Savey under the duchy of Lancaſter. 12 Geo. J. c. 42+ 

Scotland, At 7 & 8. 2.c. 30. extended to brew- 
ers, innkeepers, and viCtuallers in Scotland. 5 Geo. 3. 
&. 43. j+23; Bo 

Judges ſalaries in Scotland augmented, 5 Geo. 3. c. 
4% [. It: 4s 

Notes in Scotland, (except poſt-bills at ſeven days ſight) 
to be only payable on demand, on penalty of 5007. nor for 
Teſs than 20s. ſterling. 5 Gee. 3. c. 49. 
| New duty on houſes and windows by 6 Geo, 3. c. 38. ex- 
tended to Scotland. 7 Geo. 3. © 33. | | 

An additional allowance of 100 /. per ann. granted to 
the receiver general of the duties on offices in Scozland, 


© Geo. 3. c. 41. þ.7. 


* For giving power to let leaſes of entailed eſtates in| 


Scotland. 10 Gee. 3 Co Gl. | 

Five thouſand quarters of bigg may be exported an- 
nually from the iſle of Or#ney to Portugal, without bounty. 
11 (rev. 3. Co Gl | 

For widening the highways in Scotland. 11 Geo. 3. 53s 

For lighting, &c. the itreets, &c. of the burgh of 
Canongate, and the liberties of Plzaſance and Leith J/ynd, 
adjoining to the royalty of the city of Zdinburgh. 12 Ges. 

WI 16 | | 
? For Geeatak the harbour of Port Glaſgow, &c. 123 
Geo. 3. c. 16, | | | 

For deepenirig the harbour of Ayr. 12 Geo. 3. © 22. 

For regulating carters, carriages, and loaded horſes, 
and ſtreets, and highways, &c. in Scotland. 12 Geo. 
= = 3 0 | | 
: Fo rodateg the payment of inſolvents debts more 
expeditious, and for regulating arreſtments and poinding, 
fcc. 12 Geo. Je ©. 74. 20 Geo. 3. c. 41; 

For preſerving the game, &c. in Scotland, preventing 
muirburn. 24 Geo. 2. c. 24 I Geo. 3. c. 21. and 6 
Geo. 2. c. 32. arerepealed. 13 Geo. 2. c. 54. 

For deepening the harbour of Aberdeen. 13 Geo. 
YZ, C. 20, | | | | 
v Criminals eſcaping from Eng/and to Scotland, or the 
contrary, may be apprehended and returned at the ex- 
pence of the place where committed, and felons and re- 
ceivers of ſtolen goods in either part of the united king- 
doms, may be puniſhed in the other. 13 Geo. 3.c. 34. 

For a navigab'e canal from the river Forth in the 
mouth of the river Carron, to the river Clyde at Dalmuir 
Burnſo2t, and a collateral cut to Glaſgow, and a communi- 
cation from the harbour of Burrow/lounneſs to join the 
ſame at the fall into the firth of Forth, 8 Geo. 3. c. 63. 
It Geo, 3. c. 62. 13 Geo. 3s c. 104. 

A&t 32 Geo. 2. 62. for navigation of the river Clyde to 
Glaſgow, amended, and a bridge to be built acroſs the ſaid 
river from the ſaid city to Gorbells. 10 Geo. 3. c. 104. 

. For a bridge ovec the river clyde at Hamilton. 10 Geo. 


Zo C 93. | 
The dukes of Buccleugh and Dueenſberry, Earl of 
Dumfries, and others, directors of the bank of Ayr, to give 


bonds of 50/. each for the amount of the annuities grant- | 


ed by them, and a premium of 480,000 /. with intereſt 
at 5 per cent. being 24,0001. per ann, and to ſettle un- 
entailed eſtates of 32,000/.per ann. for ſecuringthepayment 
thereof as in the aQt mentioned. 14 Geo. 3. c. 21, 

For continuing the duty of 24. Scots by 22 Geo. 2, c. 
13 on ale brewed at Kinghorn. 14 Geo. 3. c. 28. 


For repairing the highways and bridges in the county 


. of Fife. 14 Geo. 3. c. 31. | & 

To enable the bank of Scetland to increaſe their capi- 
tal ſtock to 100,000!, Sterling, or 1,200,000/. Scotis 14 
Geo. J. co 32s 


'The mode of aſcertaining the price of victual in Scotland 


3 


: r | : 

by 14 Geo. 2. 7. to ceaſe, and the ſheriff four times 4 
year to examine, and fix the prices of corn, '&c. and trani- 
mit the ſame to the colletors of the:cuſtoms, atid if'oa!- 


T4 


Imported on forfeiture, with the ſhip, 8c; but if "at or 
above may be imported. 13 Gees «ice 143. , 

Act 25 Geo. 2: c: 41, for. annexing\tforſeited eſtates in 
Scotland to the crown, altered- as to granting leaſes 
thereof of above 20/. per ann. value: 14 Ges. 3. c. bg. 

ACt 16 Ges. 3. c. 11, for regulatingeleCtions of mem- 
_ of parliament in Scotlandg altered; 14 Geo. 2. 
c. Gl, | 

Colliers, coalbearers, and alters, to be hired as other 
ſervants. 15 Geo. 3. c. 28. | 

Acts of June 28, 1633, and Fane 15,1692, as to the 
Macgreggors, repealed, and the a& of 4pril 26, 1661, 
revived. 15 Geo. 3. c, 29.1: 11) Kath 414-4 | 

ACt 22 Gee. 2. c. 10.2 to. the duty on ale in Anflruther 
Ss continued for twenty-five years. 15 Geo.” 3. 
Co. 4O. 5 7-1 | I DY\\T" hn 

For extending the duty of 24. Scots' on ale in Port 
Glaſgow to the town of Newark, and paving, &:. both 
towns. 15 Geo. 3. c. 60. F160 \ l 
of Argyle. 15 Geo. 3... 63. +4111 7 | 

For enlarging the former acts, as to the duties on ale 
in the town of Dundee. 16 Geo. 3 © 16. ro pa 

All natural born ſubjeQts may inherit in'Sct/and as heirs, 
though the anceſtor through whom they claim, was an 
alien, but the claimer muſt be in being, and capable of 
taking at the death of the perſon laſt feized ; and if the 
perſon on whom the deſcent caſt, be a daughter of an 


of ſuch ſon ; and if a daughter born after, they ſhall be 
coparceners. 16 Geo. J.c. 52. | 
Act OGeo: 1. and 20 Geo. 2. as to the duty on ale in the 
town of Burnti/land, continued, 17 Geo. 3.cs 20. ; 
For repairing highways and bridges in the county of 
IWigtown. 18 Geo. 3c. 7. UF : 
Regulations with reſpeCt to officers ſerving in the corps 
of fenſible men in Scotland. Same year, © 59. 19 Geo: 
3:46. 92. /. 17, 18... Ak aft , 
For repairing highways and bridges in the county of 
Stirling, 18 Geo 3. c bg. | A 
To enable Heftor Munro to make an harbour and build 
a pier at Findhern, in the counties of Z/:in and Forres. 
I8 Geo. 3. G70. | PATE: 3 
For repairing highways and bridges in the county of 
Linlithgow and Bathgate. 19 Geo. 3. c. 12. DT - 
Miniſters to pay rates, &c. for a fund for the widows 
and children of the miniſters of the church of Scotland, 


and of thoſe of the heads of colleges, &c. in St. Andrews 


Glaſgaw, Edinburgh, and Aberdeen, and aCt 17 Geo. 2; c: 
I1. repealed. 19 Geo. 3. c. 20. | j.TOVITE IHE 

Martinmas term in the exchequer in Scotland, to begin 
yearly on November 24, \and end December 20, and 


J- IQ Geo. J.c. 38 ers, "78; | 
AQt 32 Geo. 2. for the duty on ale in the town of 


continued. 20 Geo. 3.c. Il. ES IEI TI 

For converting the ſtatute labour in the ſtewartry of 
Kirkcudbright into money, for repairing the highways, 
&c. there. 20 Geo. 3. c. 24. 


for twenty-one years» 22 Geo. 3. c. 18. 
To permit the importation of corn, &c. 23 Geo. 3. 
: 


« 53, 
Seamen. The treaſurer and other officers of the navy, 


charged with forging, &c. ſeaman's tickets, wills, &:. 
0 Genie £ gap TD % TS 

Merchants ſhips may be navigated by three fourths 
foreign ſeamen til] a certain time, but not to reſtrain the 
proclamation by 13 Geo. 2. c. 3." 11 Geo. 3. c. 3. 16 Geo. 
3+ & 20, 17 Geo. 3. c. 34+ 18 Geo, 3.c. b. tg Ges 
Je C. 14. 20 Geo. 3. c, Il. 21 Geo. 3. c. 11. 

Clauſe in 6 Ann, c. 37. /. 37. exempting ſeamen in 


America 


meal under 16s. per boll, at eight: ſtone troy; [not to be 


For repairivg the highways and bridges in the ſhire 


alien, and a ſon be born-after, ſhe to be diveſted in favour 


Candlemas term to begin January 15; and end' Febr uary 


Kelſo, and for finiſhing a bridge acroſs the river Tweed, 
At 33 Gee. 2. c. 53. recited, and farther continued 


may grant warrants as juſtices to apprehend perſons 
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America from being prefled, repealed. 15 Geo. 3. 
Zls /. 19. | | 

For the encouragement © 
ning of the navy. 19 Geo. 3. c. b7. 
21 Geo. 3.c. 15. | | 

AQts 2 & 3 Ann.c. 6. ſc 20. 13 Geo. 3. c. 17. 2 Geo. 
3.c..15. and 11 Ges. 3. c. 38. /. 19. for granting pro- 
tection again(t preiling, ſuſpended for five months, and 
as to the coal trade for one month, and none to be ſued 
for impreſſing in that time. 19 Geo. 3. 75. _ _ 

Foreign ſeamen ſerving two years aboard Brith ſhips 
during the late war, or of the preſent hoſtilities, to be 
deemed natural born ſubje&ts: 20 Geo. 3. c. 20. /. 3. 

For the better ſupply of mariners and ſeamen, Wc. 23 
Geo. 2. c. 10, | | 

Sepuichre, St. London. For relicf of the poor, and 
paving the ſtreets, &c. 12 Geo. 3. c ©0. 

Servant, An annual duty of 215. to be paid by the 
maſters for each male ſervant, viz, maitre'd” hotel, houſe- 
fteward, mailer of the horſe. groom of the chamber, 
valet de chambre, butler, under butler, clerk of the 
kitchen, conſeQioner, cook, houfe pdrter, footman, run- 
ning footman, coachman, groom, poſltiliion, ſtable boy, 
belper, gardener, (not being a day labourer) park-keeper, 
gamekeeper, huntſman, whipper-in, but not ſervants 
employed only in huſbandry, manuiactures or trade, 
whereby the maſter earns a livelihood or profit. 17 
Geo, +» Co. 20. te T3 $9 

Se22. 3 to 6. The duty for coachmen, &c, on jobs to 
be paid by the employer, and the duty to be paid tor ap- 
prentices, unleſs choſe put out by the pariſh, but butlers, 
cooks, Ec. of univerlities, ſervants ot the royal family, 
and of hoſpitals, exempted. Ca Doe 

To be afſeſſcd and colleQed in Scotland, the ſame-as 
the duty on houſes by 26 Geo 2. c. I7. and to be paid 
half yearly. 18'Gev. Ze + 30» 

No afl:finent to be impeached for miſtake in ſervants 
name, and maſters having ſeveral reſidences, to return 
liſts of thoſe they mcan to pay for at cach place and if the 
liſts differ, penalty 49/. 19 Geo. 3- c. 59. /« 10. 

From May 21, 1781, theſe aQts to ceaſe, and the duty 
to be levicd by the laws of exciſe, and maſters to give 
hits to the exciſe office, and to pay the duty there, and if 
a maſter has ſeveral reſidences, to give duplicates, on 
penalty of 20/7. and if any ſervant 1s omitted, to pay 
double. 21 Geo. 4. c. 31 to}. g. | 

Sect. 10, 12. Maſters delivering liſts, and paying before 
information, not liable to proſecution z and proſecutions 
in the limits of the exciſe office in Lond-2n to be before the 


f ſeamen, and ſpeedy man- 


20 Geoe J. 2% 


commiſhoners, and in other parts before juſtices of the} 


eace. 
F For appointing commiſſoners of exciſe who may hear 
Cauſes depending before them, relative to the duties on 
male ſervants. 22 Ge. 43 c, 08, — 

For explaining ſuch part of aCt 21 Geo. 3. c. ZI, as re- 
lates to the right of appeal from juſtices of the peace, 23 
Ge3. 2. C. 70. | 

Sct-2ff. Coſts of one judgement may be ſet off againſt 
the debt and coſts of another. 2 Black. 826. 

A judgement in the King's Bench may be ſet againſt 
a judgement in the Common Pleas, fo as to narrow the ex- 
ecution to the real value due. 2 Black. 869. 

Set-off needs not to be pleaded or given notice of by 
the defendant ſued' for money had and received to the 
plaintift's uſe ; where the defendant had paid the plaintiff 
his whole demand, except what he retained for his labour 
and ſervices ; this is not a croſs demand or mutual debt, 
but a charge out of the very ſum demanded. 4 Bur. 
21 J4. 
Shadwell, St. Pauls, For employing the poor there, 
10 Geo. 3. c. 66. | 

Shcep. Norams to be kept in the common fields, be- 
tween the 25th of Augy/?, and the 25th of November. 13 
Geo. 3. c 81. [. 21. 

Sheerneſs. See Plymouth; 

Sheriffs, Not to take poundage on executions at 
the ſuit of any ſheriff or other officer, or miniſter of 


6 


S$ -H 1.0 
the crown, on bail bonds, on proſecutions f, 7 
gling, or where the ſheriff Lute not rag leroy to 
poundage if the proceedings were in the name of the - 
King. #5 Geo. 2. c. 29. | | 'y 
Sys. AQ 10 Arn. c. 17. /. 21, 22. repealed, and 
ſhips (not belonging to the royal navy) ſtopping at or 
faſtening to the King's moorings or hulks, or ſo as to bear 
againlt the King's ſhips, unlefs neceſfitated, to forfeit 10! 
per tide, one moiety to Greenwich hoſpital, the other to 
the proſecutor, and may be removed, it not complying on 
notice. Q Geo. 3. C. 39. bY 
No foreigner to purchaſe any ſhare in Britiſh ſhips 
without the conſent of the owners of three fourths in 5 


jlue. 13 Geo. 3. c 26. 


| Rule for aſcertaining'the tonnage of ſhips, v/xz, length 
in a ſtraight line along the rabbet of the keel, from the 
back of the main ſternpoſt to a perpendicular line 
from the fore part of the main ſternpoſt under the bow- 
ſprit, from which ſubſtract three fifths of the breadth, the 
remainder is the length of the keel, to find the tonnage ; 
and the breadth from the outſide plank, in the broadeſt 
place of the ſhip, above or below the main whales, ex- 
clufive of all doubling planks wrought on the ſides 
of the ſhip, multiplying the length of the keel by the 
breadth fo taken, and that produCtt by half the breadth, 
and dividing the whole by ninety-four, the quotient is the. 
true contents of the tonnage. T3 Gev. 3«c. 74. {* 1. 

S227. 2, Not to extend to coal ſhips, or thoſe employ- 
ed in the hering fiſhery. Same af, |. 2. 

It any ſhips fail through the paſſage by ſea between the 
Atlantic and Pacific Oceans, northward of fifty-two de- 
grees of north latitude, the commander, &c, is to receive 
20,0Col. 16 Geo 3. cb. /c. I; 

de. 3. Any britiſh hip firſt approaching within one - 
degree ot the north pole, to have 50o0o!. the commiſſion= 
ers of longitude to determine it, and the rewards to be 
claimed in fix months after the ſhip's ' arrival in Great 
Britain. See LOongitade, 

| The ſole making of tools for ſhips blocks, ſheaves and 
pins, ſecured to E!:2abeth Taylor, of Southampton, widow, 
16 Geo. 3 c. 8. | 

Act t2 Car. 2. c. 18. /. 8,9. (during the hoſtilities 
with France) not to prevent the importation of goods men- 
tioned in the act in {hips the property of foreigners, if 
built in Great Britain, Ireland, or the Britiſh dominions, 
and the maſter and three fourths of the mariners are to be 
Britiſh, or the goods from the place of production, but 
liable to alien duties, and ſhips already arrived are within 
the aft. 19 Gee. 3. c. 28, 

The navigation act not to extend to the permiſſion of 
goods thegrowth of Africa, Aſia,or America, manufattured 
in foreign parts, to be imported into Great Britain, Ireland, 
or the iſlands of Guernſey, Ferſey, or Man; unleſs manu- 
factured where grown, or can only be firlt ſhipped (ex- 
cept oil of cloves, cinnamon, mace, and nutmegs, or 
goods under particular circumſtances under other as). 
19 Gee. 3. c. 48. f. r, 2. 

Se, 3. No {hip in the port of London from foreign 
parts to be removed out of the ſtream (except to lawful 
quays) before the goods are diſcharged, nor if outward 
bound (except on emergent occaſions) with notice to 
the officer of the cuſtoms, on penalty of 100!/. 

Se, 4. Officers may uſe lighted candles in lanthorns, 
guarded as direQed aboard ſhips, in the harbour of King/- 
ton upon Hull, without being ſubjeCt to the penalty by 14 
(reve Je £56. 

To prevent King's enemies from being ſupplied with 


ſhips, &'c. 22 Geo. 3. C. 7b ; 

For allowing importation of goods in neutral ſhips. 23 
| Geo. 3. C. 14. 

Syorcham. For incapacitating Fohn Burnett, and 


fixty-ſeven others, members of the Chriſtian ſociety, for 
voting for members of Parliament for New Shreham, and 
veſting that right in the frecholders of the rape of Bramber, 
aged twenty-one years, and poſſeſſing forty ſhillings per 
aun. together with the others having rrght to vote for the 
ſaid borough (except the above). 11 Ceo, 3. c. 60. 


- 
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"a 


- 


| 


ER. 3 EEE 

«. S5horeditch, - St. Leonard, For the relief of the poor, 
and building a workhoule, and purchaſing a burying 

ground. 14 Geo. 7. ©. 29. |'15 Geoe 3 C55. 


_ Shrewsbury, 
Guildhall there. 23 Geo. 3. c. 20. COATES | 
For the recovery of: ſmall -debts there. 2 3 Geo, Jie 73. 
Silk. Former duties on the importation of raw filk 
to ceaſe, and to pay 1 5. 34: per pound, of twenty-four 
ounces, and thrown filk, 6d. per pound, of lixteen ounces 


For |building, a new ſhire-hall, and Y 


9 nn, 
a navigable canal from Sipton Cz/ile,” to join that from 
i Leeds to Liverpoole, in H:bble End cloſe, which cloſe the 
ſaid Earl for that purpoſe. 13 Geo. 3. c. 47. | 
Siander, Charging a member of - Parliament with 
want of ſincerity, and breaking his word, not aftionable. 
2 Black. 750. , 9 | 
Though all the aCtionable words laid in any one count 
are not proved, yet if ſome are, the plaintiff ſhall have a 


addition, and a drawback of 1s. fer.pound on raw filk, | verdi&t, 2 Plack. 790. 


and. the whole duty on thrown fſi:k exported to 1reland, : 


and not to be exported from thence, on forfeiture of the 

in, &c.: '5 Ge. 3. co. 19% 5 eg, gy 
_— per _ on Xo ſilks and ſtuffs imported from 
Perſia, China, and India. 5 Ges. 3. & 35. /. 2. | 

Foreign. manuſaCtured filk ſtockings, mits and gloves 
imported, may. be ſeized, and the importer and vender to 
forfeit the goods, and alfo 200 /. with coſts, &c. 5 Geo. 3, 
Co 48s 6] | ; | 


o 


Foreign wrought filks or velvets, imported, forfeited, and. 


alſo 190/. with colts,” and-to be fold as above ; but not to. 
extend to ſilks and velvets made, and imported from. the 
Eaſl Indies, or to ſilk. crapes and tiffanies made in 7taly. 


6 Gets 3+ co 28. 17 Geo. 3+ £35. © -. | 


At 12. Geo. x. c. 34. relating to workmen, &c. (ſee 
Folens) extended to workmen in the filk manufafQtures, 


_ and breaking or entering by force, by day or night, any 


/ 


houſe or ſhop with intent to cut or deſtroy any velvet, 
wrought fi}k; or filk wixed with other materials, in loom 
or warp, or ſhute, or tools, tackle; or utenſils, or ſhall do 
ſo without the conſent of the owner, felony without be- 
nefit of clergy. 6 Ge. 3. c. 28. 11 Geo. 3. c. 49. 17 


| Geo. 3. c. 35» 


Silk goods, &c. to be exported to Africa, may be re- 
moved from one port in Great Britain to another, on ſe- 
Curity, &c. 6 Geo. 3. c. 40. | : 

An additionaþ duty of 175. 64d. per pound on Ttalian 


filk crapes and tiffanies imported, and one half drawn 
| back on exportation. 6 Geo. 3.c. 466 - 
Ribbands and ſilks, printed, ſtained, or painted, though. 


not half a yard. broad, to pay the duty on filks according 
to 10 Ann. c. 19. /. 69. 7 Geo. 3s C47 |. 6. TAE 

Raw filk and mohaic yarn imported from the Strerghts 
or Levant, to be deemed as if imported from the grand 
ſeignior's dominions, and aired according to 26 Geo. 2. 
£. 18, 11 Geo. 3-c. 41. /« 4 

The wages of {i1k manufaQturers to be ſettled, in Zon- 
dony by the lord mayor, recorder and aldermen ; in M4:d- 
dleſex, by the juſtices ; and in //efminfler and the Tower 
Hamlets by the general quarter ſefhons, and their orders 
to be publiſhed in two newſpapers three times, at the 


more or leſs wages than allowed thereby, to forfeit, 


maſters 50 /. and journeymen, 405. 13 Geo. 3. c. 08. /. 


1, 2, 3 


See. E, 6, 7. Juſtices, &c. may ſummon witneſſes, | c 


and commit them for not attending, and maſters employ- 
ing men out of the limits to elude the aEt, to forfeit 50/. 
but not to extend to the wages of foremen, and no filk 


weaver to have more than two apprentices at a time, on 


penalty of 20/. Some ad, f. 5.6.7. 

Organzined thrown filk of the growth of /taly, may be 
imported, but not coarſer than third bolonia and tram 
of {taly, nor thrown {i!k of the growth or produce of T ur- 
hey, Perſia, Eaſt India, or China, and all organzined 
thrown ſilk imported by this aft, to be brought to the 
cuſtvm-houſe in London. 19 Geo. 3. c.g. 20 Geo. 3. c. 
4» 21 Geo. 3. c. 6. 22 Gets Jo. Cl. Jo 23 Geo. 3. c. 10. 

Skins and raw hides may be imported from 7reland 
and America, duty free, (except of horſes) and the duty 
on ſeal ſkins, tanned or tawed in the kingdom, to pay 144, 
per pound, exciſe, 1 4. per pound to be drawn back on 
exportation. 9 Geo. Z« c 39Y- I4 Geo. 3+ c 86, 21 
Geo. 3. c. 29. 

Seal ſkins caught by Briti/þ ſubjets, may be imported 
duty free. 15 Geo. 3. c. 31. f- 10. | 

Raw goat ſkins may be'imported duty free. 15 Gee. 


| Z+ Co JS». 20 Geo. 3. c. 19. 


* Skipton, in 77r4/hire. The earl of Thanet may make 
; VOL. I, N8. I44. 


% 


1 em thoroughly convinced,” is a ſufficient aſſertion, — 
That you are guilty of the death of 4. may be explained by 
mnuendo, to mean the murder of A, though the colloguium 
be laid of the death. 2 Black. 959, 960, 

In actions for words with ſpecial damage laid, and 
verdict for 15. if the wordg are in themſelves aftionable, 
no more coſts than damages ; but if otherwiſe, ſull coſts. 
2 Black. 1062. EO LES 

© You are a rogue, and I will prove you a rogue, for 
you forged my name,” are words aQtionable. 2 lf. 87. 

« He was 'put into the round houſe for ſtealing ducks 
at Crowland,” are aQionable. 2 IViIf. 300. 

«© 'That rogue John Tindall, that ſet the houſe on fire 
if any body will give me charge of him, I will carry him 
to New Priſon.” 2dly, Another ſet of words, ** John 
Tindall ſet the houſe on fire;” both ſets were held ation- 
able. 2 Filſ. 114. | | has 


ſpoken muſt go to defeat the plaintiff's title ; if they 
are ſpoken to proteCt a perſon's own property, and pre- 
Tent others from being cheated, the ſpeaker is excuſable ; 


|the attorney delivering ſuch a perſon's meſſage is not 
liable to an aCtion, even though he varies from it in im-- 


material circumſtances, and without malice, 4 Bur. 
2425. | 


SHmalts. From Fune 24, 1782, blue, called ſmalts, 


and an 7riſh aft of 20 Geo. 3. 21 Geo. 3. c. 40. This 
laſt aCt repealed, ſo far as took off the duty payable upon 
the importation of ſmalts. 23 Geo. 2. c. 75. 

Snuf. For equalizing the duties, and regulating the 


oldicr?. For recruiting the land forces and marines. 
I8 Geo. 3.c. 53. repealed, and a levy of able bodied men 


giltrates, and commiſſioners of the land tax, ſubſtituted. 
Ig Gee. 3.c. 10. Continued as to volunteers. 20 Geo. 3. 
c. 37+ For encouragement of volunteers, 22 Geo. 3. 


the jc. 79. 
expence of the perſons applying, and giving or taking. 


DO0Pr. 22 Geo. 3. Several proviſions recited from 10 
Ann. c. 19. and 11 Geo, 1,c. ©. relating to making of 
ſope, repealed, and one pound in ten allowed for waſte, 
and ather regulations made to prevent frauds. 5 Geo. 3. 


« 43+ Ee; 
Makers of hard ſope opening the copper, &c. after be- 
ing locked and ſealed by the exciſe officer, to forfeit 100/, 
12 Geo. 3. c. 4b. fe 7. © ra Sie 1, 
None reſiding in the limits of the exciſe office in Lon-« 
don, to make ſope, unleſs they rent 10/. per ann. and pa 
pariſh rates.; nor in other parts of the kingdom, dl ar 4 
they pay to church'and poor, &c. 17 Geo: 2, c. 52./. 1, 
See, 3tog. ACt 10 An. c.19. /. 9. & 11. repealed, and 
ſope-makers to make entries weekly, and to pay the duty 


made, but not obliged to go farther than the next market 
town. 71" 

Same Act, Sea. 3 to 5. The furnace door of the copper 
to be faſtened by the officer, and the maker to pay for the 
locks, _ the refuſing or obſtruCting the officer, to for- 
feit 5ol. TE 

Sect. 10. Makers to give notice of the opening of the 
coppers, &:. twelve hours in the limits of the exciſe office 
in London, andtwenty-four hours without, and the ſurvey- 
or may examine the copper,' &c. any time between five 
in the morning and eleven at night, and" obſtruQting the 
officer, to forfeit 1001. and for a private conveyance from 
the copper, to forfeit 200 | £ 

f HS WON Sedt. 


truſtees of the grammar ſchool at Skipton may ſell to the | 


Slander of Title, To maintain ſuch an ation, there | 
muſt be malice, expreſs or implied ; and the words 


may be imported duty free, during the continuance of 


29 Geo. 2.c. 15. 10 Geo. 3. c. 58. and 19 Geo. 3. c. 27. 


importation of foreign ſnuſf. 22 Geo. 3. co2t © 


throughout Great Britain by juſtices of the peace, ma- 
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in a week aſter, or forfeit double the value of the ſope 
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8-7 143. Officer in the day time (with a peace officer) 
may break the ground to ſearch for private conveyances, 
and if none are found, to make good the damage, but 
makers way uſe pipes above ground. 


Se. 13. Coppers, &c. to be cleanſed every lunar 


month, on three days notice, and the ofhcer. to examine 
the ſame, and if any hole is found, not known before, 
the maker liable to a penalty for concealing, &c. unleſs 
by accident ſince the laſt ſurvey ; and notice given there- 
ot, and nepleQing to cleanſe the copper, or to give 
notice, or obſtruCting officer, to forfeit 5o!. 


$ FT A. 
Southampton. For regulating the poor and repairing 
the. highways there. 13 Geo. 3» £150. | 
Southwark, For a new workhouſe-in the Pariſh of 
St. Saviour, and for opening ſeveral new ſtreets there, 
$4; £210... £o Jkt 46nd: TR» 17 4 
Spicituous Liquors. - For preventing the: running 
thereof, 23 Geo. 3- c« 21-23 Gev. 3- c. 70. | 
Spitalfields. For making a paſlage for carriages there- 
from to Bijhopſgate Street, &c. 22 Geo. 3. c. 4.3 


Stage Coaches. For granting additional duties there« 
B5Y 23 Geo. 3: C+ 63. cf 


Stamps. The following is an alphabetical table of every deed, inſtrument, and writing, &c. with the whole 


duty chargeable thereon in November, 1783, by the following acts; namely, 


5s IV. & 1. c.21. 
6& 7 Wil. c. 12. 


12 Ann. /t. 1. c. 2. 


12 Ann.'/t. 2. c. 9. 


g9& 10 Wil.c, 25. 
9 & 10 Wl, c 44. 
1 Anne fl. 2. C22, 
8 Ann. C0. 
' Q At. Co 23 
-10 Ann. & 19. 
IO 4:1;- Co 20, 


5 (729. IG. 19. 

© Geo. 1. c 21. 

11 Geo. 1. c. 8. 

I2 Geo. I. JJ. 
16 Gee. 2.c. 20. 
29 Geo. 2. 12. 
29 Geo. 2. CG 13s 

+ 


30 Geo. 2. c. 19. a 

31 Geo. 2. c. 31. 

32 Geo. 2. c. 35+ 

2 Geo. 3. c. 36. 

5 Geo. 3. 35,40,47. 

7 = If 44 © 22. Os J» Cc. 3J- 
e0. Je. Co 25. | 23 Geo. 3.c. 49, 58, 62 

| 12 Geo. 3. 48. 66, 67. dn 

I3 Geo. Jo 65. 


16 Geo. 3. 34. 

17 Geo. 3. c. 50, 
19 Geo. 3. c. 66. 
20 Geo. 3. c. 28. 
21 Geo. 3.c. 56, 


r—_—— 


A. 
| | fu 4 
| Aftions, entry of, for 40s. and upwards — — S& $6: 
As. See Niuarial atts. 
Adminiſtration, letters of, See Probate, 
A tmiralty. See Appeal. | | 
A4mifſion into corporations, or companies _ wma." — 6:4" 
into any {nn of Chancery — w—  ſ 0-2-0 
into any of the four [nns of Court | — | BY Ow 
Admittarce of fellow of College of Phyficians, attorney, clerk, advocate, proCtor, Notary, or other g | 
officer of any court whatſoever in England | OE : OM 
Advertiſement in news-paper, or periodical pamphlet —— '- JR WO 


Advocate, See Admittance. | 


Affidavit in any court of law or equity, at JY-Aminſter, or in any court of the Great Seſſions for } a: £ 


| the counties in ales, or in the court of the county palatine of Cher, or copies thereof 


in an inferior court 


TR I 
Agre:ments (except where the matter of agreement ſhall not exceed twenty pounds, and alſo except y _ 
. thoſe for leaſe at rack rent of meſſluage, under five pounds; thoſe for hire of labourer, ar- | 9-.-6---..@ 
tificer, manufaCturer, or menial ſervant, and thoſe relating to ſale of goods, &c.) 
Allegation. See Citation, | | : | | | 
Almanack (Book) — SS: --& 
Sheet | | <0: 
Anſwer in court of equity. See Bills, Copy. | | 
in admiralty, eccleſiaſtical court, or cinque ports. See Notarial ads. 
Appeal, writ of, See Certiorari, | | 
from admiralty, arches or prerogative court of Canterbury, or York — 6 o o 
Appearance on common bail — — 03:0 
on ſpecial bail — — — 0 ::2- --S 
Apprentices indentures. See Bend. | EE Hee oy | 
Duty on conſideration given with clerks and apprentices, if 501, or under, 64. per pound ; if above 
, | _ _ $o/, twelve pence per pound. 
Articles of clerkſhip. See Bond. | 
Aſſtenments of bail-bonds — +. | _—_— G&23--@- 
Attachment — — .o 10 0 
Attorney, letter of, See Bond. | 
admittance of, See Admittance. 
Award — — — ET 
B. 
* 
Bail-bonds, and. aſſignments thereof — — " a 8 3 
Barrifler, See Certificate. | | 
Beneficial warrant — — o 12 6 
Bill in court of equity, copy of. See Copy. | 
of exchange, promiſſory, or other note, draft, or order, under 50/. — 0 '&-: 6 
if above the value of gol. | — — 0-0 
of exchange, promiſſory, or other note, payable on demand, and under the value of 10. o o 3 
N. B. Foreign bills of exchange and promiſſory notes are charged with a duty of 6g. for 
each copy. | FF Ide 


of Hiddbſes, See Origin IWrit, Blk, 


| 


DS OT © B big? 


1h CIS. 
| Bil cafwets, replieniont, rejoltiders, Jemupterd; interrogatories depoſitions taken by commit.” Lat vie d., Ig 
+ ons, andother Proceedings 3 in courts of equity hb ls | ny S402 Gin, 
Birth, entry of . — *+.3 '" "| aww f | | (491) | by 25 'Y 
Bond, charter-party, contraQt, deed, or © deed poll, indetture, obligatory inſtrument, lads of at- + S. 
-... torney,. leaſe, releaſe, articles of ' clerkſhip, and apprentices indentures, or other ted.) 'y. 0: '6 9” 
Bond given as ſecurity for moneyfor r0o/. of under ET AL 5 2g 
If above 1007; and-under 500/. | T "Wee AN OUSLY 2 bg p ; 
If the ſum of- 5007. or upwards A — Ny ROS OISRes rat | ks” 5 ' 
Book almanack. See Almanacrk. | : | : 
Briefs and Newgate pardons bn Frys ASE, RAT ST 1 q 
Burial, entry of RENE on OL” $bg 2 | 
C. , 
Capias, writ off See Original Writ. ; DE 2; | £ 41 
Cards, per pack | "2107" Ou — "ES oral” . n 
Carts. See Licences. ne 4 : | b 
Catalogue, See Inventory. = 
Certificate of barriſter, in any of the inns of Court 5-117 "nnpipiis 14 8 | 
or debenture for drawbacks | — A” WE | 
for marriage — Bet rn "x "oy |: 
See Regiſter, Regiſtry, Sacrament. wt aff | ages $ 
Certiorari, writ of error, or writ of appeal, except to delegates w— "—— : | 
Charter party. See Bond. : | | 
Chriſtening, entry- of AO S 


court, courts of admiralty, or Cinque Ports, and all a thereof ora ans of cit- 


| Ss 
© «3: | "| 
Citation or monition, libel or allegation, depoſition or inventory, exhibited in any eccleſiaſtical | _ | | } 
= | 
. ation or moniton, for which ſee Natartal aCts) + ———_ je. 


Clerk. See Adadmittance. 


C-llaiton, donation, preſentation to any eccleſiaſtical dignity, promotion or benefice, of the year IG | 
ly value of 1ol. and-upwards, in the King's books — EM el 

Commiſſion eccleſiaſtical. See I/arrant. | TS 

Common Bail to be filed in any court whatſoever pan . TG ws 
C:ntratt, See Bond. | 


Conveyance, ſurrender of grants of offices, releaſe or other deed inrolled in any court of records | 
or by any*Cu/ios Rotulorum or clerk of the peace OO — 5 | 9: | 
C:py of court roll. See Surrender. : Hs UF 


of wills, depoſitions, in Chancery, or other court of equity at We/tminſler ; copy of any EY _ 
F a Meg | 
| 
| 


bill, anſwer, plea, demurrer, replication, rejoinder, 8B 4 or other proce 
whatſoever in. ſuch courts of equity £4 NN 


See Afidavit, Citation, Declaration. m6. : 


Cepy of any ſurrender of, and admittance to, any cuſtom-right eſtate, not being Co pyhold, _ EX 
which ſhall paſs by ſurrender and admittance, or by admittance only, and which ſhall not ll not þ 6 o 


paſs by deed, within England, Wales, and town of Berwick upon Tweed — 
Copybold eſtate. "See Surrender, 


Covenant, writ of. See Writ of Covenant. 


D. 


Debenture for trawfiacks; See Certificate. 


iſt, Declaration, ploy, replication, . rejoinder, demurrer, or other pleading whatſoever, in any cunt” 
of Law at //2/iminſjer, or in any of the courts of the principality of Jales, or ittany bs 
of the cobnties palatine of Che/ler, Lancaſter, or Durham, and copies thereof _ | 
2d, Declaration, plea replication, rejoinder, demurrer, or other pleading! whatfoever, in aty 2 ©. Fo 
inferior court of Law,: and copies thereof _ — [3 
Decree perſonal. See | | 


Dedimus poteflatem. See Original Writ. | | | pena 4=g Y .-Y { 
Deea, or deed poll. See Bond> | E.\, | | 
Deed to be inrolled. See-Conveyance. | | Funds 4cainge | FT} 
Degrees in Univerſities. | See Regi/ter. | | | + ONE Fo ob an 
Demurrer at law. See Declaration, 1,2. _ — | — PR Py ; _ 
- In equity. See Bulls, Copy. : 
Depoſitions in court of equity. See Bills, Copy. 
in eccleſiaſtical court, See Citation, | | | 
Dice, per pair, and all other things uſed for any game of chance | — 
Diſpenſation to hold two eccleſiaſtical dignities, or benefices, or other diſpenſation from the arch- | 1 


biſhop of Canterbury 
Donation. See Collation, | WEE 
Draft for. money. See Bill of Exchange. 2 ain POE TIT Res © 
Drawbacks. See Certificate. | OT Te oY; 


| | Ecclefiaflical commiſſion, See Warrant, | 
Entry. See Aftions, Burial, Regiſter, Regiſtry. 
' 4. writ of, See HYrit of Covenant, | YN . Kon Ee on 
| Efrars writ of. See Certterari, | WY Ag Nena ed TOR SOON 


Exene 


<0 


— 
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Exemplification, under ſeal of any court | _ m—— 
_ See Letters Patent. TORY, + ; $ 

Faculty. See Collation . FI EG 

Fellow of College of Phyſicians. See Admittance, 

Final decree. See Notarial ads. - 


| GG, 
Grant under the Great Seal, or the ſeal of the duchy of Lancaſter of an honour, dignity, pro- 
motion, franchiſe, liberty, or priviiege, or the exemiplification heregk Ca ? 8 © 
: Grant by copy of court roll. See Surrender. ET. 
of land in fee, leaſe for years or other profits, not particularly charged, under the}Great Seal, | 
Seal of Exchequer, duchy or county palatine of Lanca/ter, or privy Seal | [ 6... 0 
Grant of office or employment above 5o/. a year | c—————s $-: 
H. 
Habeas Corpus - uo RN OE | 4 
I. 


Tndenture, - See Bond. © 

Indentures (Pariſh), See Pariſh Indentures. 

Inflitution, or licence eccleſiaſtical, in England, Wales, or Berwick upon Tweed — oO Ie | 

Inſtrument obligatory. See Bond. | | 3.0 

Interrogatories. See Bulls, Copy. | FT | 

Inventory, or catalogue of furniture, with reference to any agreement — $2.6 
® in eccleſiaſtical court, &c. See Citation. | 

Fudgment. See Warrant. | 


Ls | ES 


Lading., See Bill of Lading. 
Latitat, See Original I/'rit- | 
Leaſe of land, houſe, &c. See Bond. | be Ss 
for years, or other profits, pot particularly charged, under'the Great Seal, Seal of Ex- 
chequer, duchy or county palatine, of Lanca/ter, or Privy Seal : 6 
Leaſe by copy of court roll, See Surrender. ne | 
Letter of attorney. See Bond. | 
Letters of adminiſtration. See Probate. 
of mart. See Mart. 


patent and exemplications thereof —. FAKE Da 
Libel. See Citation. | 
Licence eccleſiaſtical, See 1n/titution. | 

for marriage — | OR ER: 

for retailing beer, and ale — Gp ky 3 o 


to keep Cart or other carriage with two wheels, (except ſuch as are now charged with 
any duty under the management of the commiſhoners of exciſe, and theſe em- Co 2 »o 
_ ployed in agriculture) | | 


to keep waggon, wain, cart or other carriage, with three or four wheels (except ſuch | 
O 


as = now charged with any duty under the management of the commiſſioners of & 0 
EXC1IE ng | — c— | 
for quacks in London, or within the diſtance of the penny-poſt TT 
If beyond the diſtance of the penny-poſt | — | — 
for ſelling wine, where the party has ficences for retailing ale and fpirituous liquors ES os... 
where party has licence for retailing ale only — 4 oO 
where party has no other licence " — n .& "0 
| M. 
; Meandate. See Original Writ. Ty , 
| \ Marriage licence. See Licence. 
Entr y of a —— ——_ '») O 3 
Mart, letters of — — ms © 26.4 
Matriculation in the Univerſities — — O : O 
Middleſex, bill of. See Original Writ. bs 
Monition. See Citation, Warrant. 
N. 
Newgate pardon. See Bruefs. | 
News-papers of half-a-ſheet or lefs —— —— —_— o o 1t 
of one ſheet — — — $4 SOM A RE 
For every additional half ſheet of ſuch news-papers NESTEE o o O&f 


4 0 "Ni 


OH VA : 80D At 


Wit Prius. See Record. | | 


 Notarial afts, proteſt, anſwer, ſentence, and final decree, in eccleſiaſtical courts, the courts of 7 


admiralty, or Cinque Ports, and copies thereof, and copies of citation or monition 
Notary. See Admittance. 


Note, promiſſory. See Bill of Exchange. 


O, 
Obligatory inſtrument. See Band.. 
Officr of "any court, See Admittance. 
Order for payment of money. See Bill of FIR 
in any court at J2/minfter, and copy — 
Original writ (unleſs precapias), ſubpena, bill of Middleſex, latitat, writ of capias, quo minus, 


writ of Dedimus wad every other writ, proceſs or mandate, for forty ſhillings f « 
or x | — —— A 
P, 
Te of half- a-heet, or leſs m— — O 
one ſheet —— — ” O 
per ſheet, for every ſheet in one copy of every pamphlet not exceeding ſix ſheets in | 
octavo, or a lefler page, twelve ſheets in quarto, and twenty in folio e wy 
Pardon of corporal puniſhment, crime, forfeiture, offence, or monny above I0o!. 6 
vee Newgate eng 
Pariſh indentures — — o 
Paſſports ——— —— —— | 's) 


Per jonal decree. See IW/arrant. 
Plea at Law. See Declaration. 
in equity. See Copy. | 
Pleadings in ſuperior courts, See Bull, Copy, Hikan, I. 
in inferior courts. See Declaration, 2. 


Policy of aſſurance on houſe, goods, or _ ſhip, cargo, or both, on any ſum not exceeding 10001. 0 
If above 1coo!/. 


O 
Peoſtea, See Record. 


Preſentation, to ayy eccleſiaſtical dignity, promotion, or benefice, of the yearly value of 10!. and 2 Pa, 


upwards, in the King's books — 
Precapias. See Original I//rit. | Bog 

| Probate of wills, or letters of adminiſtration, of any eſtate above 20l. and under rool, 
| If the eſtate is of the value of 100/. and under 200. : n— 
If the eſtate is of the value of 3ool. and under bool. | 
If the eſtate is of the value of 6007. and under 1000!. © n_—_— 


If the eſtate is of the value of L000!. and upwards em 
Profler, gee Hainthancs. 


Q 
Duack mededines ſold for leſs than 25. 64. 
ſold for 2s. 64. and for leſs this 55, 
| SO ſold for 5s. or upwards _ race þ _— 
Dus minus, See Original Writ. 


©9000 


5 R. 

Receipt on payment of money for 2/. and not amounting to 200. — 

for 20/. and upwards ; and receipts for any ſum in full, or as a fatisfaQtion of al! demands 

or diſcharge for any. legacy of the value of 20/. or under 

If above 20/. and under 100/. | — 

If IOO l nm im——__—_— 

And for every farther ſum of 100. a like additional duty of 205. but none of theſe 
additional duties affeCt legacies left to wife, children, or grand children, 
Recopnizance, and entries thereof, ſtatute ſtaple, or ſtatute merchant, relaxation and ſentence 1 in 1 n 
admiralty, /ignificavit pro corporis deliberatione | 

Record of nifi prius and pojtea 


Regifter, entry, teſtimonial of degrees in the Univerſities — 2 
Regiſtry, entry, teſtimonial, or certificate of degree in any Inn of Court ':.. —_ 14 
Rejoinder at ; peta See Declaration, | 


in equity. See Bulls, Copy. | 
Relaxation and ſentence in admiralty. See Domrainaics 
Releaſe, See Bond. | 
inrolled. See Conveyance, 
Replication at Law. See Declaration. 
in equity. See Bulls, Copy, 


Reprieve. om—_— WO 6 
Rule, or order in any of the courts at J//iminſier, and copies thereof ——_— @ 


VoL lI. NY. 144. | 7: oe 
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Sacrament. 


| Sd, $ '& 

| A of | 0 | £ | 7 1 z-* 5, 
Sacrament certificates _ | 7 —— Dis VER $-ing 
Sentence. See Notarail ads. | | | 

in admiralty. See Recognizance. 

Sheet almanack. See Almanack - OREN 
Significavit pro corporis deliberatione. See Recognizances 
Special bail, and pp thereon — —_ "= 
Statute merchant. e Recognizance« | 


ſtaple. See Recognitzance. 
Stock. See Transfer 
Subpaena. See Original Writ. 5 5 
Surrender of, or admittance to any copyhold land or tenement in England, Wales, and Berwick 
upon Tweed, or grant, or leaſe, by eopy of court roll, or any other copy of court roll, 5 


of any honour or manor within the ſame parts, except the original ſurrender to the uſe 
of a will, and the court book, or roll itſelf | — | 


Surrender of grants or offices. See Conveyance. 


Ns x 
T:Alimonial. See Regiſter, Regiflry. Fg. 
Transfer of ſtock in any company, ſociety, or corporation Cum—_— 


U. 


Univerſities, degrees in. See Regi/l:r. 


W. 


IVaggins. See Licences. | : 
IWarrant, beneficial | — — | — S126 
monition, or perſonal decree, in Admiralty or Cinque-Port, judgement, and record of. | 

 _ niſs prius and poſiea — | F Q:-:.5 
IWills. See Copy. © 
probate of. See Probate, 
Il ine licence. See Licence, 
Ilrit. See Original I/rit. | | 
of covenant ſor levying fines, and writs of entry 
of entry. See Tit of Covenant. | 
of error. See Certioraris 
of Habeas Corpus | — 


© 


Starch, permitted to be made from rice. 13 Ges. | welt, and within three inches of the top, and ſeveral 


Jo & 7+ þo 4+ other regulations as to maſters and jo 6 
2 . : urneymen. 
No ſtarchmakers to enter at the exciſe office in Lon-| Geo. J / 


Jo Co 29. 

don, unleſs they occupy a tenement of at leaſt 10/. per] Stolen Goods, For more eaſy diſcovery and effec- 
ann, and pay pariſh rates, and in other parts of the | tual puniſhment of buyers and receivers of ſtolen goods, 
kingdom to pay to: the church and poor. 19 Geo. 3. | 22 Geo. 3. c 58. : EE 

Cc. 40. þ | 


K > | | Stores. So much of 2 Ges. 2. c. 35. as relates to 
Seat. 2,&c. Set. 11% 13. of Ann. 10. c. 26. repealed, | naval ſtores from Scotland (See Gl ned, 6 
and makers to enter weekly on penalty of 50 /. and to. | | 


Geo. 3. . 44+ ſ. 3. 14 Geo. 3. c. $6. /. 6. 

pay the duty in a week after, or to forfeit double, with | Treaſurer LO I F088 the EY empowered 
ſevecal ; Snet regulations as to makers, &c. piving | by warrant to apprehend perſons ſtealing or embez- 
notice, R. Co 


eu ; m_ itores. 9 Geo. 3. Cc. ZOs /f. 5. | 
Starch, and hair powder made thereof, imported, to aval ſtores prohibited to be exported, unleſs pre- 
_ Pay. an addition of 24. per pound, beſides the 5. per 


emption firſt offered to the c Ti6 of th wy 
cent. by 19 Geo. 3. c. 25, and no drawback on exporta- | 9g Geo, 3. c. 35. f. 2 Ones: Fe Foe. P02 


tion. 20 Geo. 3. c. 52, | UnmanufaCtured d t : oz 
Sef. 2, W&c. Starch made in Great Britain allo to wood (maſts excepted), may be 


imported from Amcrica duty free. 1 TT os” 
pay an addition of 14. per pound of ſixteen ounces avoir- | /. 2. y free. 11 Geo. 3. G 41 


dupoiſe to the pound, and to pay for ſock in hand 5th} At 8 Geo, r. c. 12. So far as relates to the importa- 

Fuly, 1780. and liable to 5 /. per cent, belides, tion of timber and lumber from the Britih colonies con- 
Steam Cagile. The property of a team engine | tinued to September 29, 1785. 19 Geo. Jo C. 22. 

ſecured to Fames Watt, the inventor. 15 Geo. 3. c. 6t. | SHuffoik. For the relief of the poor in Szaw hundred: 
Stockings. All frame-work, knitted pieces, . and , 18 Geo. 3. c. 35. 21 Geo. 3. c. 13: 


ſtockings (except ilk) of three or more threads, to be | Sugar. Drawbacks by former afts on exportation of 
marked with the ſame number of ilet holes and no more, |refined ſugar, to ceaſe, and a bounty of 145. 6d. per 
but may uſe any materials or number of threads far the | hundred weight on loaf or lump ſugar refined and ex. 


ported, 


— 


To 8 


ported, to be allowed in lieu thereof. 5 Geo: 3. c. 45. | 


. Jo 4s IS; WT 2 lr CBe2ri46) 
| Set, 16, And on baſtards, ground ſugar, and candy, 


a drawback of 6s, 4d. per hundred weight allowed, it 


lr refined. » 


o part of the old ſubſidy to be repaid on the exporta- 

tion of foreign ſugar to /reland. 12 (eo. 3. c 60. [. 6, 

Sugar and paneles imported from America without 
certificate, to pay duty as foreign ſugar, &c. 18 Geo, 
J- c. 58. See Cuſtoms. | ah EN 

"Sugar from Demerary and E//equiba may be imported 
on the like duty as if from the Britzfh Wet Indies. 21 
Geo. 3+ c. 62. . 4- | bs 
| To prevent re-landing of refined ſugar entered for 
exportation, &c. '23 Geo. 3. c. 76. 


” 


TRA 


| Surry. | The county being ſeized of the White Lien, 


or Hangman's Acre, in St. George's Fields, the right of 
| common extinguiſhed in order to build a houſe of cor-. 


reCtion thereon. | 12 Geo. 3. c. 65. 


ing a public: market there. 14 Geo. 3. c. 27. _ 
Dweets. For all liquor made in Great Britain for 
fale, by -infuſion, fermentation, or otherwiſe, _ from 
foreign fruit or ſugar, or mixed with other ingredients, 
called ſweets, or made wines, for which no duty is 
already paid, a duty of 65. per barrel to be paid by 


'the maker, and alſo 5 per cent. by 19 Geo, 3 20 Gee. 


Jo 6 52+ 5+ + 


| 


T., 


4 * L LOW, HYog's Lard, and Greaſe, to re- 
vive and farther continue at 7 Geo. 3. c. 12, in- 
tituled, an act to diſcontinue for a lirnited time, the du- 
tics payable upon the importation of tallow, hog's lard, 
and greale. 22 Geo. 3. c. 20. | 

anners. Not to remove hides or ſkins, &c. from dry- 
ing-places or ſtore rooms for twenty-four hours after be- 
ing ſtamped bymoflicers, on penalty of 20/7. that they may 
be re-weighed by the ſuperviſor, and if any additional 
weight the duty to be charged for the ſame. 5 Geo. 3. 


Cc: 43. |. 21. 


Se. 22. Tanners, &c. to provide ſcales and weights, 
and afſfiſt in weighing on penalty of 50/7, | 
Tardebigg, in /Yorce/lerſhire and Warwickſhire, For 
rebuilding the pariſh church there, 16 Geo. 3. c. 22- 
Taplors. Journeymen taylors in Londen, and within 
five miles, to work from ſix in the morning till ſeven 
at night, at 2s. 7£4. per diem, and other regulations. 8 
Geo. 3. c 17. LOI 3 
Tea: Caniſters to be marked Black or Green ; all 
bohea, congo, ſouchong, and pekoe, deemed Black, and 
all other teas, Green. 12 Geo. 3. c. 40. 2 
For preventing the running of tea. 22 Geo. 3. c. 21, 
See Coffee, &c. | ba 7 ny m 
Tetney, in Lincolnſhire. For incloſing and draining 
the pariſh. 14 Geo. 3. c. 33» | [RS 
hames. See Laftage and Balaftage. ? 
Tobacco. Aſiiſting in running ſtalks or ſtems for- 
feiture of treble the value, and alſo the ſhip, boat, car- 
riage, and cattle employed. ' 5 Geo. 3. © 43. ſo 4. 
Set. 5, 6. . A Capias may be ſued out for the pe- 
nalty, and bail to be given to anſwer the ſame, and 
may wo proceed for the other forfeitures on 8 Geo. 
IT. Cf. 19. x 
Treaſury may compound with J#. Francis, Fohn 
Wiggington, &c. ſureties for William Brown in ſeveral 
tobacco bonds, but not to diſcharge Brown., 17 Geo. 
= x | f 
: Oanabied tobacco exported from Great Britain, 
may be re-imported till arch 1, 1779, in the original 
Package on the importer's oath, and the ſame duty as 
when firſt imported, 18 Geo. 3. c. 24. /. 1, 2+ 
Se. 3: Tobacco the product of Dominica may be 
imported the ſame as ſugar and rum. from thence, ac- 
ccording to 6 Geo. 3. c. 49. (fee Plantations) on the 
ſame duty as if the growth of the Britiſh colonies. :;- 
; So much of 12 Car, 2, c. 34. and 15. Gar. 2.c 9; and all 
| otheraQts prohibiting the planting of tobacco in /re/ang, re- 
| Pealed, and ri tobacco to be exported to Great Britain 


| Sc. 23 Geo. 3. ce 75. 


| each, and on the ſame duty as American tobacco, 19 
Geo. Jo Co 35» ; | 
Tobacco of the growth of the American colonies may 
be imported from neutral iſlands in the 7/7 Indies 
during the preſent hoſtilities, in Britifh ſhips, on an ad- 
ditional duty of 14. per pound, and 5percent. byj1g Geo. 3. 
c. 25. and all duties drawn back on exportation. 20 Gee. 
4. £39» | FOO: OS, 

Foreign prize tobacco may be imported (ſee Prizes), 
21 Geo, 3» Co LY S- 6, 7+ 

For granting additional duty on tobacco and ſnuff; 
Sc. 22 Ges. 3. c. 28, To permit the importation of 
Britiſh plantation tobacco from any port in America, &c. 
22 Geo. 3. c. 38, 4 Bi 

To permit the uſe and removal of tobacco; the growth 
of Scotiand into England, &c. 22 Geo. 3. c. 77. 

For granting relief to proprietors of tobacco, of the 
growth of Scotland, which ſhall not be worth the duties, 
Tobacco Pipe Clay, may be exported to the < 
Mira a in the He? Indies, 'notwithtdnding 12 W& 4 


| Car. 2. G& 18. (ſee Wool), &c, 17 Geo. 3.c. 43. /« 46 


20 de 3- © 19. /. 5. | 
olls. For paving, &c. the ſtreets of Weftmin/ter:; 
Sunday tolls to be taketi. 5 Geo. 3. c.1 * minſter, 
The like for paving, &c. the ſtreets in Southwar k, &c, 
6 Geo, Jo Co 24. | | pa | & 


The like for paving, &c. the ſtreets in London; 4. 


[e277 J« c. 20. "0 


ed to offenders, on condition of being tranſported, the 
Judge, on certificate from the ſecretary of ſtate, may 


to the contraCtor, and ſubjeCt to-the ſame rules; and alſo 
to felony, without benefit of clergy, on returning be-. 
fore the time is expired, and the "+ 3h reward as other 
yn a mig” 8 Geo, 3. c. 16. TI PE 
ale offenders liable to tranſportation to America. 
inſtead thereof to be kept to hard Jabour in Lemay hrs 
ſoil, and gravel from and cleanfing the river 'T ; 
or any other ſervice for the. benefit of the navigation of 
the faid river, under an overſeer appointed by the quar- 


ter ſefſhons of 1iddleſex, for not lefs than three nor more 1 


than ten years,z or. to hard labour.in the county: where. 
tried. . 16 Geo 3; 6414.3 m ounty where 


$:, 2. Perſons- conviſted of feldn not within be. 
benefit of clergy, and obtaining th on Os: | 


of being committed. to hard labour, to receive fach con- 
ditional pardon from the judges & w wa 255 
Es, $2; 


only, and in caſks notleſs than four hundredand hſty pounds | 


Dwanſea, in Glamorganſhire ; or fixing and regulat- 


' Tranſportation. Where the King's inercy is extend- | 


order: the fame, -and the conviCt ſhall be transferred. 


ames, 


$43 


T' R FS 

$4, 7. To be fed with bread, coarſe food, and water, 
or fmall beer, and to be clothed ; and if *they refuſe 
to work, they may be whipped and puniſhed as perſons 
committed to the houſe of correftion ; and at the end 
of confinement to receive inot urfler*205. nor - more than 
31. and clothing, and the King may ſhorten their term. 
Same aft, ſ. 7. 9 Geo. Þ 74 fo 54. | 

Juſtices in other parts of #ng/ard to prepare houſes 
for the reception of offenders, and reſcuing or afhiting 
them to eſcape, 20l, penalty, and for eſcaping, felony 
without "benefit of clergy. 16 Geo. 3. & 43. [13 
2 ag, - ee 3 EY BY. ; 

clans to make returns of perſons 1m cuſtody, 
on oath, in Lordon, Ec. every term to the court of 

King's Bench; and iy. the country to the aſhzes and quarter 
ſeſhons. Same at, f. 19. Continued by 18 Geo. 3. 
c, 62, and Ig Geo. 3. cf. 54. | 

Offenders convicted and liable to. tranſportation, may 
be-fent to America, or elſewhere beyond ſea, and felony 
to return, or if found at large before their time 1s ex- 
pired. 19 Geo 3. © 74. _ ; | 

$22. 3, 4+» Offenders convicted and liable to be burnt 
in the hand, may be fined or whipped, but this is not 
to abridge the power of impriſoning offenders. 

S:. 5, 24. The King may appoint three ſuperviſors 
to fix on ground ſor penitentiary houſes for confining 
and employing convicts liable to tranſportation, to be ap- 
proved by the lord chancellor, and ihey to appoint a g0- 
vernor, chaplain, ſurgeon, or apothecary, ſtore-keeper, 
taſk-maſter and matron, with ſalaries, &c. and may vary 
the number, | | | 

See. 20. 'The governor incorporated by the name of 
the Governor of the penitentiary houſe for males or 
females, in the pariſh of, &c. and he is to be ac- 
countable for all ſervants, &c, and his own, and 
their duty. 

Se. 25. Two offenders may' be ſent from J/ales each 
circuit, four from London, each fefhon, eight from the 
north circuit, ten from the midland, ten from the Nor- 
folk,” twelve from the Oxford, twelve from the weltern, 
and fixteen from the home, each circuit vearly. 

" $8. 27. All males convicted (except for petty lar- 
ceny), liable to tranſportation, if able to labour on the 
Thames, not leſs than one nor more than teven years, 
or if convicted capitally and parloned, conditionally 
the like. 

8:8. 39. Clerk of afſize and ſheriff to have the ſame 
fees as on tranſportation, and reſcuing or aililting to 
| eſcape, felony, and ſubjeCt to hard labour, and gover- 
nors to have the ſame power as gaolers. 

$2. 69. The county of M:ddleſex to 
per ann, for extraordinary expences. | 

$:. 73. So much of 16 Geo. 3. c. 43. as relates to 

the confinement of offenders, continued to Fune 1, 
1784. | TRE V 39 
Trade, - A perſon not qualified to exerciſe a trade 
\ himſelf, by having ſerved an apprenticeſhip, entering 
into partnerſhip with a qualified partner, and only ſhar- 
ing the profits and ſtanding the riſques of. the partner- 
ſhip, without ever exerciſing or interfering in-the trade 
Himſelf perſonally, is not within the prohibitory and 
penal att of 5 Eliz. c. 4. ſoas to be liable to the pe- 
nalties of it.. 1 Bur. 5 to 10. EH EEE 

Exerciſing a trade ſeven years without any proſecution 
with effe&t, a ſufficient qualification ſor the future. 1 
Black. 233. | FINtY : 

A dyer has no 
the courſe of trade, but for the price of the dying. 1 
| Black. 651. | . TIVES | 

- Treaſon. Act 7 Ann. c. 21. f. 11. not to extend to 
indictments for ' counterfeiting. the coin, the great or 
privy ſeal, ſign manual, or privy ſignet, or other in- 


be allowed 3oo!. 


ditment for high treaſon, or to any proceedings againſt 


offenders to be tried, &c. in the fame manner as if 
for counterfeiting coin '6 Geo. 3. c. 53. fc 3» 


To: ſecure perſons. charged with high treaſon, com- 


. Mitted in America, &c. 22 Geo. J. co 1. | 


| "$10: 

Trees. © Cutting down; deſtroying in the-night time 
or carrying away any cak, beech, aſh, elm, fir, chefaut. 
or aſp, timber 'or other tree, ſtanding or likely to be 
timber, without the eonfent 'of the owner, -or digging 
up, &c. roots, ſhrubs, or .-plants, in incloſeyd ground, 
of 5s. value, felony, and the offender may be trinf. 
ported for ſeven years, and alfo affiſtants and receivers 
ws rv © Geo. 3. c. 36. Y, 

ilfully deftroying, &c," or carrying away tim 
| trees, wie. > a cheſnut, We 4H ke 
cedar, br, aſp, lime, ſycamore, or birch, to forſeit, ſor 
the firft offence, 20/. for the ſecond offence, 30/. or 
impriſonment, and for the third offence tranſportation 
for ſeven years. 6 Geo. 3. c. 48. /. 1, 2. 

_ Seda, 3. Pulling up or taking away roots, ſhrubs or 
plants, in private cultivated ground, for the firſt of 
fence, 40s. and coſts; for the ſecond offence, 51. and 
coſts; and for the third offence tranſportation for ſeven 
years, - | as 
S227. 4- The like of wood, underwood, poles, ſticks, 
ſtubs, or young trees, for the firſt offence, 40s. for the 
ſecond offence, 5l. and for the third offence, to be pu- 

niſhed as an incorrigible rogue. _ | 

The laſt a& extended to the King's foreſts, and 
to hollies, thorns, and quickſets, and alſo to the hav- 
ing ſuch in cuſtody. g Gee. 3.c. 41. /c 8. | 

A miſtake in the laſt as as to the title of 6 Gee, + 
c. 48. reCtified. 10 eos 3. c. 30. 

* AEt 6 Geo. 3. c. 48. extended to poplar, alder, maple, 
larch, and hornbeam. 13 Geo. 3. c. 33. | 
rial. No new trial, where the verdi& is not con- 
trary to evidence or law, though contrary to the judge's 
opinion. 1 Black, 1, | 

Trial on collateral iſſues, though in capital cafes, ſhall 
not be put off, unleſs the defendant makes oath of the 
truth ot his plea. 1 Black. 4, 512. ; 

A ſtander by, if not duly ſubpend'd, may refuſe tobe 
ſworn as a witneſs. 1 Black. 37. | 

Hurprize may be or muſt be, a ground for new trial, x 
Black. 298. n | | 

Where a new trial ſhall be without payment of coſts. 
1 Black. 298. | 

New trial in eje&tments not uſually granted, where 
'there 1s a verdiCt for defendant; otherwile, if a verdict 
for plaintiff, n Black. 348. _ 

Evidence of partiality muſt be extremely ſtrong to 
change the place of trial, in a criminal information, 1 
Black. 378. Tr IOSR 

After a ful} trial by a competent jury, if no freſh 
light can be thrown in, a new trial ſhall not be granted. . 
1 Black. 418. . | | | 

Where a witneſs ſhall be abſent eighteen months, 2 
ſpecial caſe is requiſite to put off a trial for want of his 
evidence... 1 Black. 436. 

Venue changed on an aCtion of falſe impriſonment, 
through an apprehenſion of a partial trial. . x Black, 

8 | 


Trial not put -off on the. general affidavit of the 
abſence of material witnefſes, where the caſe is 
ſuſpicious, and the witneſſes are foreigners, never 
likely to return to England. 1 Black. 510. | 

Trial put off till a commiſſion ſhould go to examine 


+ 


| a material witneſs,. who was out of Ezgland, and refuſed 


to attend the trial. 1 B/ack. 512. 
Where the- plaintiff refuſes to be non-fuit, contrary 


| wy | | to the opinion of the judge, new trial, if granted, ſhall | 
lien on goods delivered to him 'in | 


be without coſts. 1 Black, 670. | 

Trimty Houſr. The corporation may ere light 
houſes on the Smalls in St. George's Channel. 18 Gee. 3+ 
CE; 42+ | Pb | 
Turnips. Stealing growing turnips, potatoes, cab- 
bages, parſnips, peas, or carrots {on the oath pf one 
witneſs before one juſtice) to forfeit 105. befides the va- 
lve, and the information of .the owner to be allowed, - 
but then the forfeiture'to go to the poor, and to be/pro- 
ſecuted within thirty days; and 23 Geo. 2, c, 26;*.Je- 
pealed, 13 Geo 3. c. 32. | 


Turgpilies | 


w A L 


Turnpikes. Mortgagees of turnpikes in poſſeſſion, ſ 


and | th ah to account upon oath. '6 Geo. 3. c. 
J |< tO O» : 63-46 
= he "qbriernl laws relating to turnpikes reduced into 
one at. 7 Geo. 3. c. 40. E . 
'This aCt repealed, _— as to repealing the former 
acts. 13 Geo. 3. c. 84. ſ. 86. See Yighways. 
Exemption of cattle going to water or paſture, to ex- 
tend only to cattle from one pariſh to the next adjoin- 
ing, and not paſſing more than two miles on the turn- 
pike road, nor to exempt other cattle liable to toll. 17 
Geo. Js Cc. 16. | 


Lo 


W A L 


pealed, and the truſtees,of turypikes may releaſe lefſeeh 


from their contrafts. 18 Gee. 3. c.. 28, _. \ 
Truſtees may meet and aft, though they had.negleQ- 
ed to adjourn regularly, and carriages, &c.-. with arm 
baggage, &c, exempted from tolls, and not liable to be 
weighed. 18 Geo, 3.c. 63. See Uighwan?, ( 
 Uweed river, the fiſhery thereof regulated. 1x Geo, 
OE 4 OP RW Eno boat £4 M 
No penalty, not more than 10/. nor leſs than go. 
for taking ſalmon therein between the 1oth of O#- 
ber and the 10th of January. Ns | 


\ Tvthes, for exonerating certain lands 


» @ © . - . , 
in Efſcrich, in 


So much of 13 Geo. 3. c. 84. (lee Highways) as di- 


Yorkſhire, therefrpm.. 15 Geo. 3. c. 46. 
reCts double tolls on wheels, not fix inches broad, re- 


| tract, and the 
2250. | ab Eko f 
 VUfurions contraCt to receive exorbitant intereſt bz 
way of advance, is complete on the payment of the ad- i4 
vanced premium, and mult be proſecuted within a year = 
aſter. 2 Black. 792. gt NO 0 OO > 

Purchaſe of an annuity for the life of the vendor, 
thirty-two years old, at fix years purchaſe, is not uſuri- 
ous, notwithſtanding it is made redeemable at the option 
of the vendor, at the end of five years, for five years and 
a half's purchaſe, and by miſtake of the ſcrivener, it is 
[tiled a loan in the recital of the deeds. 2 Black. 859. 


U*® GUBONDS. Toextend the proviſions of. repayment of the money. 4 Bur. 2251 to - 1 
A&t to amend and make more effeCtual laws relat- | | 
ing to rogues and vagabonds, &'. to certain caſes not | 
therein mentioned. 23 Geo. 3.&. 88. _ | 
Peidegreaſe. ,T0 encourage the manufaCtory thereof, 
and for laying a duty on foreign verdegreaſe imported, 
21. Ged'Þ 632+. - Et) 
Jzalunteers, For the encouragement and diſciplin- ' 
ing ſuch corps or companies of men as ſhall voluntarily 
enroll themſelves, &c. 22 Geo. 3. Cl. 79. 
Ci\urn. The borrower of money was holden to be 
a competent witneſs, to prove both the uſurious con-. 


ie EA ERS. . See Gaming. The court will not\ For augmenting the falacies of the judges. of Cheſe Ry {1 


” determine wagers. 1 Black. 19. | ter, and the great ſeſſions in Wales. 12 Gez. 3. $1 
Waggonse For granting duties upon waggons, wains, | 30. POD L | ge AP AE 31 
carts, and other ſuch carriages, &c. 23 Geo. 3. c. 66. | If the plaintiff in perſonal actions ariſing in Wales, . "= 


and tried in the next Zng/i/b county, do not recover 10!. 
the defendant, if reſident in ales at the time of the 
ſervice of the writ, to have judgement of non-ſuit, un- 
leſs the- judge certify that the freehold or title of land 
came in queſtion, or that the cauſe was proper to be tricd 
in an Engliſh county. 13 Geo. 3. c. 5 | 
See, 2, If in tranſitory aQtions in any court of record, 
10 P | It — 
"* 


it 


Wales. A Certiorari lies to a Welſh quarter ſeſſions, 
to remove an indictment up into the King's Bench, 
per ſaltum ; 7. e. paſſing over the grand ſeſſions. 4 Bur. 
23.95; 283%. Ea 

Sheriffs to provide lodgings, &c. for the judges at the 
great ſeſſions, but not to be allowed more than 10/7. 
for each ſeſſion in their accounts. 8 Geo. 3. Cc 14+ 
_ Vor. IL. NY 144. | 
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3 | : . rs that the cauſe ariſes in ales, and the da- | tanto, the exception in the, ſtatute. of. wills, ;reſpe 

| | oak 101. judgement to be given for the defendant | corporations. _ 2 Black, .11 "bao = {FP (ing 
-- and the plaintiff to pay coſts, gn his debt, and | lltams, Dr.. Richard, of St. Margaret's, I Aminſler 
though no judgement is , entered, yet the verdiCt a bar | A gratuity of 2000)... beſtowed; upon him. for his. inv<q. 
t6 any new action. 2, 1... | tion of a faſt green and yellow,die on cotton yara and 
See. 3, 5+ No judge in Wales may appoint a deputy | thread, and. for diſcovering. the. ſecret thereof. 13 Ge, 
only for calling and aug the court, receiving | 3. c. 77. þ. 24. a0Þ;. ; cat: 

motions, taking and proclaiming fines, and arraigning re-] Windows. . See Houſes — | 
coveries ;z but the King by ſign manual may appoint Wines. The allowance of 12 per cent. for leakage 

Judges for the next ſeſhons, inſtead of thoſe taken il]. | taken off as to wines, unleſs imported from t 


| 


he plac 
e. 6. Special juries may be granted the ſame as by | growth (except Madeira from the American bl Fog 


| | . nies, or 
the courts at W:ftmin/ter, at the expence of the party | the Egafl Indies). 4 Geo 3. Co 13. 
applying, and each juryman not to have more than | And on all other wines. 6 Geo. 3. c. 40. repealed ag 
I/. 15. | to Guernſey and Jerſey, by 8 Geoi 3. c. 23. 

Set. 15. Judges may empower perſons to take] Cuſtomhouſe officers may put a ſuſficient quantity of 
affidavits, to be filed, but not to be taken in ſeſhons ſalt or vinegar into damaged wines, ſold for diſtilling or 
time, and the officers uſed to take affidavits may con- making vinegar, purſuant to 12 Ges. 1. c, 28, 5 Gee, 
tinue fo to do, and alſo to take and juſtify bail, and writs] 3. c. 43. /. 3. | 
may be returnable the firſt JVzdnz/day of any month, An additional duty of 8 7. per ton on all French wine 
or the firſt day of the next ſeſſion, at the option of the | and French vinegar imported, and 4/. per ton on all othee 
ptaintiff, | | _ | wines and vinegar, and the duty granted by 3 Ge. 

$2. 17. Penalties by ſtatute recoverable in the courts | 12. to be paid without diſcount inward, and ſo much. 
at /eſtminſler (except ſuch as may be ſued for in the | of the ſaid aCt as allows 12/. per cent. leakage, repealed, 
exchequer only), the offence being committed in /Yales, | © Geo. 3. c. 40. /. 1,2, | | 
and the defendant reſident there, may be ſued for in th? | 'The remainder of the annuities on the additional duty 
great'ſeſſions. > | = on wines by 3 Geo. 3. c. 12. redeemed, and 3,500,c00/, 

Wapping. For the better relief of the poor in, &c. | raiſed by annuities and a lottery, charged thereon, 8 
22 Geo. 3.c. 35. & 23 Geo. 3. c. 32+ ee Ws | Geo: 3.46: 29. + | 

UWarrens. Entering warrens in the night time and The duty of 10s. per ton on wines, &', by 18 Car, 
deſtroying conies, tranſportation for ſeven years, and | 2. c. 5. for the coinage, &c, made perpetual by g Gee, 
whipping, fine, or impriſonment. 5 Geo. 3. c 14. J- £28; | 

arwirkſhire. See Gaole. | | An additional duty of 8/. 8s. per ton on French wine and 

Watford, Her:fordfhire, See Churches, vinegar, and 4/. 4s. on all other wine and vinegar im- 

War Chandlers. For granting an additional duty | ported, to be levied according to 1 Fac. 2. c. 3. un- 
| upon white or manufaQured bees wax imported, 22 |der the commiſſioners of the cuſtoms. 18 Geo. J« Co. 27 
| Geo. 3. c. 61. A drawback of 3/. 13 5. 64. per ton on the Cxporta- 

Wells, Norfo/k. See Yarbours. tation of all wine (except French), and no Spaniſh, For. 
 UWeftminfter. Sum of 2000. granted to make a paſ- | zyga!, or French wines to be imported in leſs caſks than 
ſage to the houſe of commons from St. Margaret*s | hogſheads, (except for private uſe) on forfeiture of the 

K- ' Lane and Old Palace Yard, by the bridge commiſſioners. | wine and caſks, &c, Same att, /; 6, | 
| ; | | A drawback of all duties by 18 Geo. 3. c. 27. on wine 


7 Geo. J« C. 32+ | , 
8 + | For opening and widening ſeveral ſtreets by the dean | exported to .4merica or the £2/? [Indies 19 Geo, 3. c. 41. 
| An additional duty of 8/. per ton on French wine and 


and chapter. 17 Gev. 3. c. OI. 
For building a court houſe in the juriſdiction of the | vinegar, and 41. per ton'on all other foreign wine im- 
dean and chapter, and to apply 7,500/. out of the or- | ported, and allo 5 per cent. by 19 Gee. 3. c. 25. but no ad- 
phan's fund of London. 18 Geo. 3. c. 72. | dition on damaged wines, and all duties drawn back 
Wheat and Flour. The duties on importation, and | on exportation. 29 Gez. 3. c. . 30, | 
alſo the bounty on exportation diſcontinued. 5 Geo, 3.| For preventing frauds in landing and removing wines, 
c. Jt. - - | Sc. 23 Geo. 3. c. 70. 
To permit the importation of wheat, &s:. 23 Go.| UWood. Unmanufaftured wood the growth and pfo- 
TO - | duce of America, (except maſts, yards, and bowſprits) may 
Whitechapel. See Paving. | be Imported duty free, and mahogany of the growth of 
Whitehi!f, 4ohn, for compelling him to return into | the bay of Honduras already imported, the duty to be 
this kingdom, &c. 22 Geo. 3. c. 60. 22 Gez. 3. c. 19. | repaid. 11 Geo. 3. c. 41. | 
Wight, iſle of. Houſe of induſtry eſtabliſhed for the} QMUvvilen Wanufactures, Any perſon employed 
maintenance and employment of the poor there, and | therein not returning all working tools, wool, yarn, 
a grant of part of Parkhur/t Foreſt for that purpoſe, and | chain, woof, or abb, delivered to be worked to the em- 
application of the profits of the poor's work. 11 Geo. | ployer or agent, or fraudulently ſteaming, damping, or 
"RY 5 | SL watering the wool or yarn delivered, or taking off, cut- 
Will. A poſterior will, though found by a jury to| ting, or picking out liſt, forrel, or other mark of any 
contain a different diſpoſicion from a former, yet if they | piece of cloth ; to be committed to the houſe of correc- 
alſo find, that they are ignorant of the particulars | tion for one calendar month. 14 Gee, 3. c. 25. 15 Ges, 
of that difference, and the will itſelf cannot be pro- | 3. c. 14. | 
duced, is not a revocation of the firſt. 2 Black. 937. For preventing . frauds in combing wool, worlted 
A ſlight tearing of a will by the teſtator and throwing | yarn, and goods made from worſted, in Yorifhire, 
it -on the fire, with a deliberate intent to conſume it, | Lancaſhire and Cheſhire; committee-men, viz. eigh- 
though it falls off and is preſerved without the teſtator's | teen for Yorkfhire, and nine for Lancaſhire and Cheſhire. 
conſent or knowledge, is a good revocation of the will. | 17 Geo. 3.c. 11. g | | 
2 Black. 1043. | | $2. 11. Rules for reeling worſted yarn, viz. a yard 
A will ſufficient to paſs perſonals, and not executed | reel to contain thirty-ſix inches, and a two-yard one 
> according to the ſtatute of frauds, will ſerve to declare | ſeventy-two inches round, and each hank to contain 
the uſe of a copyhold eſtate. And unfiniſhed inſtruc- | ſeven raps or leas of eighty threads each. 
tions for preparing a new will, are not a revocation | Se2#. 175, Two-pence in the ſhilling deduCted out of 
thereof, 2 Black. 1114. the drawback on ſoap uſed in the woollen manufacture, 


| A will deviſing an advowſon to a college in the univer- | as a fund to defray the expence of putting this aCt in ex- 
 fity is good, the ſtatute of charitable uſes repealing pro | ecution, | 


2 $9 


Y OR 


+. So much of 13's '14 Car. 2. c. 18.7; 9. as reſtrains | 
the conveying of wool, woolfells, mortlings,' ſhortlings, 
woollen yarn, woolflocks, fullers' earth, fulling ot to- 
bacco' pipe clay' only in'the day time; arid at the hours 
therein mnenIoHEd; "repealed, but Tubje& to the re- 
gulations of the/aCts concerning the ſame unrepealed, 


| 


| 


4 


WAaW I 
For punithing perſons wilfully atid malicivolly defti6y 3 A 


prepared for, 
ET 


ing any woollen, &c. or any implements 
or uſed in the manufaCture thereof, Wc; 22 Ceo 
% 40: | | Ks TOSS MPO AY 

(Woolwich, To enable 
of a dockyard, &c. there, to the comm 


aa 


Fohn Bowater to” gran t leaſes 
iſhoners 'of the 


£2 
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ELITES: 2: 


20 Geo. 3. c 55+ navy for the King's ate; 21 Gro. 3: 46; © 
Pl 


YSR8 and HULL. 
- Q Geo. 3... 17. 
- York Buildings Company, 


Playhouſes allowed there. |their eſtates in Scetland, and f 


For expediting the ſale of | - 


of the relief of their cre-. 
ditors. & 74 F; > 8 PIT {> KS 


17 Geo. Jo c 24: 
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